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Senate Bill 506 (1969 Regular Session) embodles a
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Probate Law and Procedure, and thereafter reviewed, ap-
proved and submitted to the Oregon Legislative Assemnlv
by the Law Improvement Commlttee.
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Improvement Committee, the proposed code was distributed
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"Preliminary Draft -- Proposed Oregon Probate Code." In
addition to the statutory substance of the proposed code, the
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draft, and vice versa, the following table has been preparedf

The first column on each page of the table sets forth,
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OREGON LEGISLATIVE ASSEMBLY—1969 REGULAR SESSION

Senate Bill 506

By COMMITTEE ON JUDICIARY (at the request of the
Law Improvement Committee) »

\ ‘ SUMMARY

The following summary is not prepared by the sponsors of the
measure and is not a part of the body thereof subject to con-
sideration by the Legislative Assembly. It is an editor’s brief
statement of the essential features of the measure as introduced. .

Enacts new Oregon probate code. Revises laws relating to probate courts
and procedure, intestate succession, wills, initiation of estate proceedings,
appointment and qualification of personal representatives (executors and
administrators), administration and distribution of decedents’ estates,
guardianships and conservatorships. Generally eliminates distinctions in
treatment of real and personal property. Replaces dower and curtesy with
enlarged intestate share and election against will of surviving spouse.
Lowers age for making will from 21 to 18. Expands requirements for notice
to interested persons of initiation of estate proceeding, but reduces num-
ber of published notices. Shortens time period for contesting will and
filing claims for preferential payment from 6 to 4 months. Broadens and
makes more flexible the support allowance for surviving spouse and de-
pendent children. Simplifies handling of small, solvent estates by per-
mitting them, after paying claims, expenses and taxes, to be set apart as
family support, with summary closure of estate proceeding. Gives per-
sonal representative more power to act without court proceeding and ap-
proval, but allows him or any interested person to obtain court instruction
or approval. Makes inventory and appraisal requirements more flexible.
Simplifies escheat proceedings. Imparts finality and conclusiveness to
court’s decree of final distribution. Modifies procedures for handling
estates of absentees, including substitution of finding of death based on
actual search instead of 7-year presumption. Makes changes in inheritance
tax procedures to simplify and conform them to modifications of probate
laws. Eliminates separate procedures for conserving property of missing.
persons, and makes estates of such persons subject to guardianship pro-
ceedings. Makes many other substantive changes and refinements in pro-
bate laws, rearranges and clarifies those laws and conforms other laws
that are geared to probate courts and procedures.

Effective July 1, 1970.

NOTE: Matter in italics in an amended section is new; matter Hined out and braek-
etedd is existing law to be omitted; complete new sections begin with Section .-
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A BILL FOR AN ACT

Relating to procedures concerning certain persons and their property, :
including but not limited to provisions constituting a new probate code; .
creéting new provisions; amending ORS 3.101‘, 3.130, 5.080, 5.100, 7.230,
12,190, 13.080, 23.260, 41.520, 46.092, 91.020, 91.030, 93.190, 93.240, 93.420,
94.330, 97.130, 105.050, 105.340, 107.100, 107.110, 107.280, 109.041, 109.326,
109.330, 109.370, 112.010, 112.020, 112.030, 112.040, 112.060, 112.070, 112.080,

113.090, 116.115, 116.835, 117.680, 118.010, 118.230, 118.280, 118.300, 118.350,
118.640, 118.660, 118.700, 118.990, 120.130, 120.210, 120.220, 120.230, 121.020’,
‘121.090, 126.006, 126:106, 126.111, 126.126, 126.131, 126.146, 126.151, 126.166,
1.26.186, 126.230, 126.245, 126.265, 126.295, 126.338, 126.406,‘ 126.411, 126.416, .
126.426, 126.431, 126.436, 126.441, 126.456, 126.461, 126.471, 126.476, 126.490,
126.495, 126.540, 126.555, 126.675, 178.080, 179.650, 179.670, 179.740, 419.488,
427,085, 697.165, 697.695 and 708.520; repealing ORS 3.140, 3.180, 3.340,
5.040, 5.050, 5.070, 21.313, 93.170, 105.065, 111.010, 111.020, 111.030, 111.040,
111.050, 111.060, 111.070, 111.110, 111.120, 111.130, 111.140, 111.150, 111.160, -

111.170, 111.210, 111.212, 111.231, 112.050, 113.010, 113.020, 113.030, 113.040,
113.050, 113.060, 113.070, 113080, 113.110, 113.120, 113.130, 113.140, 113.150,
113.160, 113.210, 113.220, 113,230, 113.240, 113.250, 113.266, 113.270, 113.280,
113.290, 113.410, 113.420, 113.430, 113.440, 113.450, 113.510, 113520, 113.530,
113.540, 113.610, 113.620, 113.630, 113.640, 113.650, 113.660, 113.670, 113.680,
113.690, 114.010, 114.020, 114,030, 114.040, 114.050, 114.060, 114.070, 114.110,
| 114,120, 114.130, 114.140, 114.150, 114.210, 114.220, 114.230, 114.240, 114,250,
114.260, 114.270, 114.310, 114.320. 114.330, 114.340, 114.410, 114.420, 114,430,

114,440, 115.010, 115.020, 115,110, 115,120, 115.130, 115,140, 115.150, 115.160,

115.170, 115.180, 115.190, 115.200, 115.210, 115.220, 115.310, 115.320, 115.330,
115.340, 115.350, 115.410, 115.420, 115.430, 115.440, 115.450, 115.460, 115.470,

115480, 115.490, 115,500, 115.510, 115.520, 115.990, 116.005, 116.010, 116,015,

116.020, 116.025, 116.105, 116.110, 116.120, 116.125, 116.130, 116.135, 116.140,
116.145, 116.150; 116.155, 116.160, 116.165, 116.170, 116.175, 116.180, 116.186,
© 116.190, 116.195, 116.305, 116.310, 116.315, 116.320, 116.325, 116.330, 116.335,
116.340, 116.405, 116.410, 116.415, 116.420, 116.425, 116.430, 116.435, 116.440,
116.445, 116.450, 116.455, 116.460, 116.465, 116.505, 116.510, 116,515, 116.520,
116,595, 116530, 116535, 116540, 116545, 116550, 116.555, 116.560, 116.565,
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116.570, 116.575, 116.580, 116.585, 116.590, 116.595, 116.705, 116.710, 116.715, -

116.720, 116.725, 116.730, 116.735, 116.740, 116.745, 116.750, 116.755, 116.760,
116.765, 116.770, 116.775, 116.780, 116.785, 116.790, 116.795, 116.800, 116.805,
116.811, 116.815, 116.820, 116.825, 116.830, 116.840, 116.850, 116.860, 116.870,
116.880, 116.890, 116.900, 116.990, 117.010, 117.020, 117.030, 117.110, 117.120,
117.130, 117.140, 117.150, 117.160, 117.170, 117.180, 117.310, 117.315, 117.320,

117.330, 117.340, 117.350, 117.361, 117.370, 117.380, 117.390, 117.510, 117.520, -

117.530, 117.540, 117.550, 117.560, 117.610, 117.612, 117.615, 117.620, 117.630,
117.640, 117.650, 117.660, 117.670, 117.690, 117.710, 118.420,-33+8-486, 118.500,
118.610, 118.620, 118.630, 118.650, 118.670, 118.680, 118.690, 120.010, 120.020,
120.030, 120.040, 120.050, 120.060, 120.070, 120.080, 120.090, 120.100, 120.110,
120.120, 120.140, 120.150, 120.310, 120.320, 120.330, 120.340, 120.350, 120.360,

120.370, 120.380, 120.390, 120.400, 121.030, 121.040, 121.050, 121.060, 121.070, .

121.080, 121.100, 121.210, 121.220, 121.230, 121.240, 121.250, 121.260, 121.270,

121.280, 121.290, 121.300, 121.310, 121.320, 121.330, 121.340, 121.350, 121.360,

121.370, 126.011, 126.176, 126.300, 126.446, 126.611, 127.010, 127.020, 127.030,

127.040, 127.050, 127.060, 127.070, 127.080, 127.090, 127.100, 127.110, 127.120,
©127.130, 127.140, 127.150, 127.160, 127.170, 127.180, 127.190, 127.310, 127.320,

127.350, 127.340, 127.350 and 722.385; and prescribing an effective date.

Be It Enacted by the People of the State of Oregon.:
ARTICLE 1. GENERAL PROVISIONS

Part 1. Definitions

Section 1. Definitions. As used in sections 1 to 212 of this Act, unless -

the context requires otherwise:
(1) “Abate” means to reduce a devise on account of the insufficiency
of the estate to pay all claims, expenses and devises in full.

(2) “Action” includes suits and legal proceedings.

(3) “Administration” means any proceeding relating to the estate of

a decedent, whether the decedent died testate, intestate or partially
intestate.

(4) “Advancement” means a gift by a decedent to an heir to enable
the donee to anticipate his inheritance to the extent of the gift.
(56) “All purposes of intestate succession” means succession by, through

or from a person, both lineal and collateral.
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(6) “Assets.”.includes real, persbnal and intangible property.
(7) “Claim” includes liabilities of a decedent, whether arising in con-
tract, in tort or otherwise. |
(8) “Court” or “probate cqurt” means the court in which jurisdiction
of probate matters, causes and proceedings is vested as provided in sec-
tion 4 of this Act.
‘ (9)- “Decedent” means a person who has died leavingr;roperty that is
subject to administration. | ‘
(10) “Devise,” when used as a noun, means property disposed of by a
W111 and includes “legacy” and “bequest.” 7 \ :
(11) “Devise,” when used as a verb, means to dlspose of property by
a will, and includes “bequeath.”
. (12) “Devisee” includes “legatee” and “beneficiary.”
(13) “Distributee” means a person entitled to any property of a de-
cedent under his will or under intestate succession.
(14) “Domicile” means the place of abode of a person, where he in-

tends to remain and to which, if ’absent, he intends to return.

(15) “Estate” means the real and personal property of a decedenf, as
from time to time changed in form by sale, reinvestment or otherwise, and
augmented by any accretionsror additions thereto and. substitutions there-
for or diminished by any depréases and distributions therefrom.

(16) “Funeral” includes burial or other disposition of the remains of a
decedent, including the plot or tomb and other necessary incidents to the

disposition of the remains.

(17) “General devise” means a devise chargeablé generally on the
estate of a testator and not distinguishable from other parts thereof or
not so given as to amount to a specific devise. 7

. (18) “Heir” rﬁeans any person, including the surviving spouse, who is
entitled under intestate succession to the property of a decedent who died
wholly or partially intestate. , v l

(19) “Interested person” includeé heirs, devisées children, spouses,
creditors and. wny ‘others having a pxoperty rlght of E.i1im agamst ‘theastate
of a decedent which may be affected by the proceedmg ‘It also 1ncludes

f1du01ar1es representmg mterested persons.
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(20) “Intestate” means one who dies without leaving a valid will, or
the circumstance of dying without leaving a valid will, effectively disposing
of all his estate.

(21) “Intestate succession” means succession to property of a decedent

who dies intestate or partially intestate. Aioe

(22) “Issue” includes adopted children_/land, when used to refer to per-
sons who take by intestate succession, includes all lineal descendants, ex-
cept those who are the lineal descendants of living lineal descendants.

(>2‘3) “Net estate” means the real and personal property of a decedent,
except property used for the support of his surviving spouse and children
aod for the payment of expenses of administration, funeral expenses,
claims and taxes.

(24) “Net intestate estate” means any part of the net estate of a de-
cedent not effectively disposed of by his will.

(25) “Personal property” includes all property other than real prop-
erty.

(26) “Personal representative” includes executor, adrriinistrator admin-

1strator with will annexed and admmlstrator de bonis non, but does not
lnclude spemal administrator.

27 “Property” includes both real and personal property.

(28) “Real property” includes all legal and equitable 1nterests in land,
in fee and for life.

(29) “Settlement” 1ncludes as to the estate of a decedent, the full
process of administration, distribution and closing.
(30) “Spec1flc devise” means a devise of a specific thing or specified
part of the estate of a testator that is so described as to be capable of
identification. It is a gift of a part of the eetate identified and differentiated

from all other parts.

(31) “Will” includes codicil; it also includes a testamentary instrument
that merely appoints an executor or that merely revokes or revives an-

other will. .

7 Part 2. Plobate Courts and Commlssmners

Section 2. Transfer of probate jurisdiction. (1) All probate jurisdiction,

authority, powers, functions and duties of the county courts and the judges
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thereof and the district courts and the judges thereof are transferred to
the circuit courts and the judges thereof in all ‘counties except Gilliam,
Grant, Harney, Malheur, Sherman and Wheeler Counties. ,

(2) All probate jurisdiction, authority, powers, functions and duties of
the circuit courts and the judges thereof are transferred to the county '.

courts and the judges thereof in Gilliam, Grant, Harney, Malheur, Sherman

‘and Wheeler Counties.

Section 3. Transfer of pending proceedings; contested matters; appeals. ,
(1) Except as otherwise provided in this section, all matters, causes and
proceedings relating to probate jurisdiction, authority, powers, functions
and duties pending on the effective date of this Act in a court from which
the jurisdiction, authority, powers,‘ functions and duties are transferred

by. section 2 of this Act are transferred to the court to which the juris- ‘

“diction, authority, powers, functions and duties are so transferred.

(2) Contested matters pending in the circuit court for Gilliam, Grant, ]
Harney, Malheur, Sherman or Wheeler County under ORS 5.050, and A

pending appeéls therefrom, on the effective date of this Act shall be

conducted and completed pursuant to the prqvisions of law in. effect
immediately before that date. ‘ '

(3) Appeals pending in a circuit court underFORS 5.120; 109.370, 116.535,
118.500, subsection (3) of 118.700, subsection (1) of 179.650 or ORS 427.085
on the effective date of this Act shall be conducted and completed pur-

‘suant to the provisions of law in effect immediately before that date.

Section 4. Probate jurisdiction vested. Jurisdiction of all probate mat-
ters, cauées_ and pI"oceedings is vésted in the county courts of Gilliam,
Grant, Harney, Malheur, Sherman and Whéeler Counties. and in the "
circuit court for each other county and as provided in section 8 of this Act. :

Section 5. Probate jurisdiction described. The jurisdiction of the pro-

bate court includes, but is not limited fo:

(1) Appointment and qualificatibn of personal representatives.

(2) Probate and contest of wills.

(3) Determination of heirship. _

(4) Determination of title to and rights in property claimed by or

against personal representatives, guardians and conservators.
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(6) Administration, setﬂement and distribution of estates of decedents.

(6) Construction of wills, whether incident to the administration or
distribution of an estate: or as a separate proceeding.

1) Gﬁardianships and conservatorships, including the appointment and
qualification of guardians and conservators and the administration, settle-
ment and closing of guardianships and conservatorships.

(8) Supervision and disciplining of personal representatives, guardians
and conservators.

Section 6. Powers of probate court. (1) The general legal and equitable
powérs of a circuit court are applicable to effectuate the jurisdiction of
a probate court, punish contempts and carry out its determinations, orders,
judgments and decrees as a court of record with general jurisdiction in °
law and equity, and the same validity, finaiity and presumption of regu- -
larity shall be accorded to its determinations, orders, judgments rand de-
crees, including determinations of its own jurisdiction, as to those of a .
court of record with general jurisdiction in law and equity.

(2) A probate court has full, legal and equitable powers to make de-

claratory judgments, as provided in ORS 28.010 to 28.160, in all matters
involved in the administration of an estate, including those pertaining to .
the title of real property, the determination of heirship and the distribu-

tion of the estate.

Section 7. Appeals from probate court; reexamination of issues. (1) Ex-
cept as otherwise provided in tﬁis section, no issue determined in a probate
court shall be tried again on appeal or otherwise reexamined in a manner
other than those appropriafe to issues determined by a court of record
with general jurisdiction in law and equity.

(2) Appeals from a circuit court sitting in probafe shall be taken to
the Supreme Court in the manner provided by law for appeals from the

circuit court.

(3) Appeals from a county court sitting in probate shall be taken to
the circuit court and Supreme Court in the manner provided by ORS
5.120. '

Section 8. Transfer of eétate proceeding from county court to circuit

court. (1) An estate proceeding, including all probate matters, causes and
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proceedings pertaining. thereto, may be transferred at any time from a
county court sitting in probate to the circuit court for the county by order
of the county court.

. (2) An estate pi‘oceeding, including all probate matters, causes and -
proceedings pertaining thereto, commenced in a county court sitting in -
probate and m which the county judge is a party or directly interested -
shall be transferred from the couhty court to the circuit court for the .
county by order of the county court.

(3) Upon transfer of an estate proceeding from a county court to the

circuit court under this section, the éounty clerk ‘shallb certify and cause .

to be filed in the records of the circuit court all original papers and pro- .

ceedings pertaining to the estate proceeding, and thereafter jurisdiction .

of all probate matters, causes and proceedings pertaining to the estate pro- .. -

ceeding is vested in the circuit court as if that jurisdiction had been 7
originally' and exclusively vested in the circuit court. |

Section 9. District c(;urt judge acting as probate court judge. (1) In
Benton, Clatsop, Coos, Curry, Deschutes, qua River, Lincoln, Wasco and -

Washington Counties, a judge of the district court for the county may

exercise the powers and duties of judge of the circuit court for the county .-

in any matter, cause or proceeding in probate pending in the county. In
any other county, a judge of the district court for the county may exercisé )
any power or duty of judge of the circuit court in any matter, cause or .
proceeding in probate pending in the circuit court of the judicial district .
in which the diétrict court is located, which is assigned to him by a judge
of the circuit court of the judicial district.

(2) Whenever by reason of absence, illness or injury there is not within
a county a judge of the probate court able to préside over and conduct .
the business of the probate court, any judge of a district court located in
the judicial district may exercise the powers and duties of rjudge, of the
probate coUrt.for the county in any matter, cause or proceeding in probate
pending in the counfy. : ' 7

(3) If the district judge is not.a party to, or directly interested in, the.
matter, cause or proceeding, and if the question or matter passed upon by

him has not been presented to, or passed upon by, any probate court
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judge, any decree, judgment or order given and made by a district court
judge pursuant to his powers and duties under this section, when filed
and entered in the matter, cause or proceeding, has the same effect as
though given and made by a probate court judge.

Section 10. Appointment of probate commissioner. The court may ap-
point the clerk of the probate court or some other suitable person at fhe
county seat to act as probate commissioner within the county. If the clerk
of the probate c(ourt is appointed probate commissioner, his deputy has

the power to perform any act as probate commissioner that the clerk has,

and the clerk is responsible for conduct of the deputy so acting. 7
Section 11. Powers of probate commissioner. (1) A probate commis-
sioner may act upon uncontested petitions for appointment of special ad-
mihistrators, for probate of wills and for appointment of personal repre-
sentatives, guardians and conservators, to the extent authorized by rule
of the court. Pursuanf thereto he may make and enter orders on behalf of
the court admitting wills to probate and appointing and setting the amount -

of the bonds of special administrators, personal representatives, guardians

and conservators, subject to his orders being set aside or modified by the
judge of the court witﬁin 30 days after the_daté an order is entered.

(2) Any matter presented to the probate commissioner may be referred
by him to the judge.

(3) Unless set aside or modified by the judge, theb orders of the probate -
commissioner have the same effect as if made by the judge.

Part 3. Probate Procedure Generally
Section 12, Pleadings and mode of procedure. No particular pleadings

or forms thereof are required in the exercise of jurisdiction of\probate

courts. The mode of procedure in the exercise of jurisdiction is in the
néture of a suit in equity excépt as otherwise provided by statute. The
pfoceedings shall be in writing and upon the petition of a party in interest .
or the order of the court. All petitions, reports and accounts shall be veri-
fied by at least one of the persons making them or by his attorney, or
in’ case of a corporation by its agent. The court exercises its powers by
means of:

(1) A petition of a party in interest.
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(2) A notice to a party.
(3) A subpena to a witness.
(4) Orders and decrees.
(5) An execution or warrant to enforce its orders and decrees.

Section 13. Notice; method and time of giving. (1) Except as otherwise

specifically provided in sections 1 to 212 of this Act, whenever notice is
required to be given of a hearing on any petition or other matter upon

which an order is sought, the petitioner or other person filing the matter.

shall cause notice of the date, time and place of the hearing to be given
to each person‘, iﬁterested in the subject of the hearing or to his attorney,
if he has appeared by attorney or requested that notice be sent to his
attorney, in any one or more of the following ways and within the follow-
ing times:

(a) By mailing a copy thereof addressed to him or his attorney at least

14 days before the date set for the hearing.

(b) By dehvermg a copy thereof to him personally or to his attorney

at least five days before the date set for the hearing.

(c) If the address of any person is not known or cannot be ascertained

with reasonable diligence, by publishing a copy thereof once in each of

4we consecutive weeks in a néwspaper of general circulation in the county

where the hearing is to be held, the last publication of which shall be at
least 10 days before the date set for the hearing.

(2) ‘Upon good cause shown the court may change the requirements

as to the method or tlme of giving notice for any hearing.

3) Proof of the giving of notice must be made at or before the hear-
ing and filed in the proceeding. Proof shall be by an admission of serv-
ice, a return receipt from the postal authorities or an affidavit or certifi-

cate of the person giving notice or the publisher, or one of his employes,

of the newspaper publishing the notice.

Section 14. Waiver of notice. A guardian, a guardian ad litem, a con-

servator or a person who is neither incompetent nor a minor may waive

notice by a writing signed by him or his attorney and filed in the pro-
ceeding, or by his appearance at the hearing.

Sectlon 15. Filing objections to petltlon. Any interested person, on or
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before the date set for a hearing, may file written objections to a petition
previously filed. l

Section 16. Proof of docuﬁlents; certification. (1) Proof of documents
pursuant to sections 1 to 212 of this Act may be made as follows:

(a) Of a will, by a certified copy thereof.

(b) That a will has been probated or established in a foreign juris- -
diction, by a certified copy of the order admifting the will to probate
or evidencing its establishment.

(c) Of letters testamentary kor of administration, by a certified copy
thereof. The certification may include a statement that the letters have not

been revoked.

(2) A document or order filed or entered in a foreign jurisdiction may -

be proved by a copy thereof, certified by a clerk of the court in which the - -
document or order‘ was filed or entered or by any other official having legal
custody of the original document or order.

Section 17. Translation of documents. If a document or part thereof .

is not in the English language, a translatlon certified by the translator to

be accurate may be attached thereto and shall be regarded as sufficient
evidence of the contents of the document, unless objection is made thereto.
In the absence of objection, if any person relies in good faith on the accu- _
racy of the translation he shall not be prejudiced thereafter because of its

inaccuracy.

Section 18. Stenographic record. The judge of the court may, on his -
own motion or on the request of an interested person, direct the reporter .
of his court to attend any hearing and make a stenographic'record of the

same.

ARTICLE II. INTESTATE SUCCESSION AND WILLS
Part 1. Intestate Succession |
Section 19. Net intestate estate. Any part of the net estate of a decedent
not effectively dispoéed of by his will shall pass as provided in sections
20 to 23 of this Act.
Section 20, Share of surviving spouse if decedent leaves issue. If the -

decedent leaves a surviving spouse and issue, the surv1v1ng spouse shall

have a one-half interest in the net intestate estate,
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Section 21. Share of surviving spouse if decedent leaves no issue. If the
decedent leaves a surviving spouse and no issue, the surviving spouse
shall have all of the net inteétate estate. _

Section 22, Share of others than surviving spouse. The part of the net -
intestate estate not passing to the surviving spouse shall pass:

1) ‘To the issue of the decedent. If the issue are all of the same de-
gree of kinship to the decedent, they shall take equally, but if of unequal
degree, then those of more remote degrees take by representation.

2) If ~fhere is no surviving issue, to the surviving parents/of thé de-
cedent.

(3) If there is no surviving issue or parent, to the brothers and sisters . -

of the decedent and the issue of any deceased brother or sister of the ..

decedent by representation. If there is no surviving brother or sister, the -
issue of brothers and sisters take equally if they are all of the same de-
gree of kinship to the decedent, but if of unequal degree, then those of
more remote degrees take by representation.

(4) If there is no surviving issue, parent or issue of a parént, to the
grandparents of the decedent and the issue of any deceased grandparent
of the decedent by representation. If there is no Vsurviving grandparent,
the issue of grandparents take equally if they are all of the same degree of
kinship to the decedent, but if of unequal degree, then those of more re-

mote degrees take by representation.

(5) If, at the time of taking, surviving parents or grandparents of the
decedent are married to each other, théy shall take real property as ten-
ants by the entirety and personal property as joint owners with the right
of surVivprship.

Section 23. Escheat. If no person takes under sections 20 to 22 of this -
Act, the net intestate estate shall escheat to the State of Oregon.

Section 24. Representation defined. -“Repfesentation” means the method
of détermining the passing of the net intestate estate when the distribu-
tees are of unequal degrees of kinship to the decedent. It is accomplished

as follows: The estate shall be divided into as many shares as thqre

" are surviving heirs of the nearest degree of kinship and deceased persons

33

34
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heir of the nearest degree receiving one share and the share of each de-
ceased'p.e'rson of the same degree being divided among his issue in the
same manner.

Section 25. Time of determining relationships; afterborn heirs. Thevre-
lafionships existing at the time of the death of the decedent govern the
passing of his net intestate estate, but persons conceived before his death
and born alive thereafter inherit as though they were alive at the time of

his death.

Section 26. Heir to survive decedent by five days. Any person who fails

to survive the decedent by five days is considered to have predeceased

the decedent for all purposes of intestate succession, and the heirs of the -
decedent are determined accordingly.
Section 27. Persons of the half-blood. Persons of the half-blood inherit

the same share that they would inherit if they were of the whole blood. "

Section 28. Tllegitimate children. For all purposes of intestate suc- -
cession, an illegitimate child, unless he has been adopted:

(1) Shall be treated as the legitimate child of his mother.

(2) Shall be freéted as the legitimate child of the father if, during
the lifetime of the child:

(a) The paternity of the child is established under ORS 109.070; or

(b) The father has acknowledged himself to be the father in writing
signed by him.

" Section 29. Persons related to decedent through two lines. A person _
who is related to the decedent through two lines of relationship is entitled
to only a single share based on the relationship which would entitle him
to the larger share.

Part 2. Advancements
Section 30. When gift is an advancement. If a person dies intestate as
to all his estate, property which he gave in his lifetime to an heir shall be
treated as an advancement against the heir’s share of the estate if de-
clared in writing by the decedent or aéknowledged in writing by the heir
to be aﬁ advancement. For that purpose the property advanced shall be

walued as of the time the heir came into possession or enjoyment of the
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property or as of the time of death of the decedent, whichever occurs '

first.” -
Section 31. Effect of advancement on distribution. (1) If the value of
the advancement exceeds the heir’s share of the estate, he shall be excluded

from any further share of the estate, but he shall not be required to re-

fund any part of the advancement. If the value of the advancement is

less than his share, the heir shall be entitled upon distribution of the

estate to such additional amount as will give him his share of the estate.

(2) The property advanced is not a part of the estate, but for the pur-

pd-se'of determining the shares of the heirs the advancement shall be added

to the estate, the sum then divided among the heirs and the advancement

then deducted from the share of the heir to whom the advancement was

made,
Section 32. Death of advancee before decedent. If the recipient of the
property advanced fails to survive the decedent, the amount of the ad-

vancement shall be taken into account in computing the share of the issue

" of the recipient, whether or not the issue take by representation.

Part 3. Status of Adopted Persons for
Inheritance, Wills and Class Gifts ‘

Section 33. Adopted child treated as natural child. For all purposes of
intestate succession, an adopted child 'shall be treated as a natural child
of his adopting parents, and he shall cease to be treated as a child of his
natural parents, except: | |

(1) If a natural parent marries or remarries and the child is adopted

by the stepfather or stepmother, the child shall continue to be treated

as the child of the natural parent who is the spouse of the adopting. parent.

'(2) If a natural parent of a legitimate child dies, the other natural

ﬁarent remarries and the child is adopted by the stepfather or stepmother,

the chiid shall continue to be treated as the‘ child of the deceased natural
parent for all pur'poseé of intestate succession through the deceased
natural parent.

Section 34. Effect of more than one adoption. For all purposes of intes-
tate succession, a child who has been adopted more than once shall be

treated as a child of the parents who have most recently adopted him
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and shall ceasé to be treated as a child of his previous adoptive parents.
He shall be treated as the child of his natural parents only to the extent
provided in section 33 of this Act.

Section 35. Gifts inAwills, deeds and trusts to accord with law of intes-
tate succession. Unless a contrary intent is indicated by the instrument,
a gift by will, deed or other instrument to an individual or member
of a class described genérically in relation to a particular person as child,
children, lawful issue, grandchildren, descendants, heirs, heirs of the body,
next of kin, distributees, relatives, nieces, nephews or the like shall in-
clude any person who would be treated as so related for pﬁrposes of in-
testate succession, except that for the purpose of construction of an instru-
ment, an adopted person must have been adopted as a minor or after
having been a member of the household of the adopting parent while a
minor. | »

Part 4. Wills

Section 36. Who may make a will. Any person who is 18 years of age
or older or who has been lawfully married, and who is of sound mind, may
make a will. »

Section 37. Execution of a will. A will shall be in writing and shall be
executed with the following formalities:

(1) The testator, in the presence of each of the witnesses, shall:

(a) Sign the will; or

(b) Direct one of the witnesses or some other person to sign thereon
the name of the testator; or

(¢) Acknowledge the signature previously made on the will by him or
at his direction.

(2) Any person who signs the name of the testator as provided in

‘paragraph (b) of subsection (1) of this section shall sign his own name

on the will and write on the will that he signed the name of the testator
at bthe direction of the testator.

(3) At least two witnesses shall each:

(a) See ‘tI;e testator sign the will; or

(b) Hear the testator acknowledge the signature on the will; and
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(c) Attest the will by signing his name to it"in the presence of the
testator and at his request. '

Section 38. Witness as beneficiary. An interested witness is one to
whom is devised a personal and beneficial interest in the estate. A will
attested’ by‘ an interested witness is not thereby invalidated. If an inter-
ested witness attests a will and the will is not attested also by two dis-
inferested Witnessés, the interested witness may take under the will only
éo much of the provision made for him therein as in the aggregate equals
in value, on the date of death of the testator, the part of the estate of the
testator that would have passed to him had the testator died intestate.

Section 39. Validity of execution of a will. A will is lawfully executed
if itis in Wi‘iting, signed by or at the direction of the testator and otherwise
executed in accordance with the law of: |

(1) This state at the time of execution or at the time of death of the
testator; or | 7

-(2) Thé domicile of the testator at the time of execﬁtioﬁ or at the time
of his death; or

(3) The place of execution at the time of execution.

Section 40. Téstametitary additions to trusts. (1) A devise may be made
by a will to the trustee or trustees of a trust, regardless of the existence,
size or character of the corpus of the trust, if:

(a) The trust is established or will be established by the testator, or
by the testator and some other person or persons, or by some other person
or persohs; and

(b) The trust is identified in the testator’s will; and

(c) The terms of the trust are set forth in a written instrument, other
than a will, executed before or concurrently With the execution of the ’
testator’s will, or in fhe valid 'lasf will of a person who has predeceased
the testator. 7

(2) The trust may be ‘a funded or unfunded life insurance trust,
although the trustor has reserved any or all of the rights of ownership of
the insurance contracts. |

. (3) The devise shall not be invalid because the trust:

(a) Is amendable or revocable, or both; or
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(b) Was amended after the execution of the testator’s will or after
the death of the testator.

(4) Unless the testator’s will provides otherwise, the property so de-
vised:

(a) Shall not be considered to be held under a testamentary trust of

the testator, but shall become a part of the trust to which it is given; and

(b) Shall be administered and disposed of in accordance with the pro-
visions of the instrument or will setting forth the terms of the trust, in-
cluding any amendments thereto made before the death of the testator,
regardless of whether made before or after the execution of the testator’s
will, and, if the testator’s will so provides, including any amendments to
the trust made after the death of the testator. \

(5) A revocation-or termination of the trust before the death of the
testator shall cause the devise to lapse. '

(6) This section shall not be construed as providing an exclusive
method for making devises to the trustee or trustees of a trust established
otherwise than by the will of the testator making the devise. |

@) rIr‘his sectidn shall be so construed as to effecfuate its general pur-

pose to make uniform the law of those states which enact the same or

similar provisions.

Section 41. Manner of revocation or alteration exclusive. A will may be
revoked or altered only as provided in sections 42 to 45 of this Act.

Section 42. Express revocation or alteration. (1) A will may be revoked
or altered by another will.

(2) A will may be revoked by being burned, torn, canceled, obliterated
or destroyed, with the intent and purpose of the testator of revoking the

will, by the testator, or by another person at the direction of the testator

and in the presence of the testator. The injury or destruction by a person

other than the testator at the direction and in the presence of the testator
shall be proved by a least two witnesses.

Section 43. Revival of revoked or invalid will. If a will or a part thereof
has been revoked or is invalid, it can be revived only by a re-execution
of the will or by the ebxecuti'on of another will in which the revoked or

\

invalid will or part thereof is incorporated by reference.

P
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Section 44, Revocation by marriage. A will is revoked by the sub-
sequent marriage of the testator if the testatdr is survived by his spouse,
unless:

(1) The will evidences an intent that it not be revoked by' the sub-
sequent marriage or was draffed under circumstances md-tea-tmg— that~it
was in contemplation of the marriage; or

(2) The testatof and his spouse entered into a /Fontract befdre the
marriage that either makes provision for the spouse or provides that the
spouse is to have no rights in the estate of the testator.

Section 45. Revocation by divorce or annulment. Unless a will evidences

a different intent of the testator, the divorce or annulment of the marriage

of the testator after the execution of the will revokes all provisions in
the will in favor of the former spouse of the testator and any provision
therein naming the former spouse as executor, and the effect of the will
is the same as though the former spouse &id not survive the testator.

Section 46. Contract of sale of property devised not a revocation. An
executory contract of sale made by a testator to convey property devised
in a will previously made, is not a revocation of the previous devise, either
in law or equity; bﬁt the property shall pass by the devisé, subject to the
same remedies on the agreement, for specific pefformance or otherwise,
against devisees as might be had against the heirs of the testator if the
property had descended to them.

Section 47, Enc’umbrance or dispesition of property after makmg will.
An encumbrance or disposition of property by a testator after he makes
his will does not affect the operation of the will upon a remaining interest
therein that is subject to the disposal of the testator at the time of his
death,

Section 48. Devise of life estate. A devise of property to any person for

the term of the life of the person, and after his death to his children or

heirs, vests an estate or interest for life only in the devisee and remainder
in the children or heirs.

Section 49. Devise passes all interest of testator. A devise of property
passes all of the interest of the testator therein at the time of his death,

unless the will evidences the intent of the testator to devise a lesser interest.
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“Section 50, Property acquired after making will. Any property acquired
by the testator after the making of his will passes thereby, and in like
manner as if title thereto were vested in him at the time of making the
will, unless the intent expressed in the will is clear and explicit to the
contrary. . /

Section 51, Effect of direction to pay debts, charges, taxes or adminis-
tration expenses. A mere testamentary direction to pay debts, charges,
taxes or expenses of administration shall not be considered a direction for
exoneration from encumbrances o‘r‘against apportionment of estate taxes.

Section 52. Non-ademption of specific devises in certain cases. ‘(1) In
the situatjpns and under the circumsténces_ provided in and governed by
this section, specific devises will not fail or be extinguished by the destruc-
tion, damage, sale, condemnation or change in form of the property
specifically devised. This section is inapplicable if the intent that the
devise fail under the particular circumstances appears in the will or if
the testator during his lifetime gives property to the specific devisee with
the intent of satisfying the specific devise,

(2) Whenever the subject of a specific devise is property only part
of which is destroyed, damaged, seld or cond;mned, the specific devise
of any remaining interest in the property owned by the testator at the
time of his death is not affected by this section; but this section applies to
the part which would have been adeemed under the common law by the
destruction, damage, sale or condemnation. |

(3) If insured property that is the subject of a specific devise is
destroyed or damaged, the specific devisee has the right to receive, reduced
by any amount expended or incurred by the testator in restoration or repair
of the property:

(a) Any insurance proceeds paid to the personal representative after
the death of the testator, with the incidents of the specific devise; and

(b) A general pecuniary legacy equivalent to any insurance proceeds
paid to the testator within six monthé before his death.

(4) If property that is the subject of a spécific deviSe is sold by the
testator, the specific devisee has the right to receive:

(a) Any balance of the purchase price unpaid at the time of the
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death of ’;he testator, including any security interest in the property and
interest accruing before the death, if part of the estate, with the incidents
of the specific devise; and

(b) A genéral pecuniary legacy equivalent to the amount of the pur-
chase price paid to ti’xe testator within six months before his death. Ac-
ceptance of a promissory note of the purchaser or a third party is not
considered payment, but payment on the note is payment on the purchase
price. Sale by an agent of the testator or by a trustee under a revocable
living trust created by the testator, the principal of which is to be paid
to the personal representative or estate of the testator on his death, is a
sale by the testator for purposes of this section. :

(5) If property that is the subject of a specific devise is taken by
condemnation before the death of the testator, the specific devisee has
the right to receive: ‘

(a) Any amount of the condemnation awérd unpaid at the time of
the death, with the incidents of the specific devise; and 7

(b) A general pecuniary legacy equivalent to the amount of an award
paid to the testator within six months before his death. In the event of an
appeal in a cohdemnation proce‘eding, the award, for purposes of this
section, is limited to the amount established on the appeal.

(6) 1f propérty that is the subject of a specific devise is sold by a
guardian or conservator of the testator, or insurance proceeds or a con-
demnatidn award are paid to a guardian or conservator of the testator,
the specific devisee has the right to receive a general pecuniary legacy
equivalent to the proceeds of the sale, the insurance proceeds or the con-
demnation award, reduced by any amount expended or incurred in res-
toration or repair of the property. This subsection does not apply if the
testator, after the sale, receipt of insurance proceeds or award, is adju-
dicated competent and survives such adjudication by six monfhs.

(7) If securities are specifically devised, and after the execution of the
will other securities in the same or another entity are distributed to the
testator by reason of his ownership of the specifically devised secu‘rities
and as a result of a partial liquidation, stock dividend, stock split, merger,

consolidation, reorganization, recapitalization, redemption, exchange or
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any other similar transaction, and if the other securities are part of the
estate of the testator at his death, the specific devise is considered to in-
clude the additional or substituted securities. As used in this subsection,
“securities” means the same as defined in subsection (11) of ORS 59.015.

(8) The amount a specific devisee receives as provided in this section
is reduced by any expenses of the sale or of collection of proceeds of in-
surance, sale or condemnation award ahd by any amount by which the
income tax of the decedent or his estate is increased by reason of items
provided for in this section. Expenses include legal fees paid or incurred.

| Section 33, When estate passes to issue of devisee; anti-lapse. When

property is devised to any person who is related by blood or adoption to
the testator and who dies before the testator leavihg lineal descendants,
the descendants take by representation the property the devisee would
have taken if he had survived the testator, unless otherwise provided in
the will of the testator, _

Section 54, Children born or adopted after execution of will; pretermit-

ted children. (1) As used in this section, “pretermitted child” means a

child of a testator who is born or adopted after the execution of the will
of the testator, whe is neither provided for in the will nor in any way
mentioned in the will and who survives the testatof.

(2) If a testator has one or more children living when he execﬁtes
his will and no provision is made in the will for any such living chfld, a
pretermitted child shall not take a share of the estate of the testator
disposed of by the will. '

(3) If a testator has one or more children liviﬁg when he executes his
will and provision is made in the will for one or more of such living
children, a pretermitted child is entitled to share in the estate of the
testator disposed of by the will as follows:

(a) The pretermitted child may ghare only in the portion of the estate
devised to the living children by the will. ‘

(b) The share of each pretermitted child shall be the: it.otal value of the
portion of the estate devised to the living children by the will divided by
the number of prgtermitted children plus the number of living children for

whom provision, other than nominal provision, is made in the will,
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(c) To the extent feasible, the interest of a pretermitted child in the
estate shall be of the same character, whether equitable or legal, as the
interest the testator gave to the living children by the will,

(4) If a testator has no child living when he executes his will, a preter-
mitted child shall take a share uf the estate as though the testator had died
intestate. |

(5) A pretermitted cinild may recover the share of the estate to which
he is entitled, as provided in this section, either from the other children
under subsection (3) of this section or from the testamentary beneficiaries
under subsection (4) of this section, ratably, out of the portions of the estate
passing to those persous under the will. In abating the interests of those
beneficiaries, the character of the testamentary plan adopted by the testator
shall be preserved so far as possible. |

Section 55. ‘Persons not entitled to estate of testator. Except as other-
wise expressly provided by law, a person, including a child of the testator
and a descendant 6f that child, shall not take or be entitled to take any
portion of the estate of a testator disposed of by his will other than as
provided in the will. '

Section 56. Delivery of will by custodian; lability. (1) A person having

custody of a will, other than an executor named therein, shall deliver the
'will within 30 days after the date of receiuing information that the testator

is dead to a court having jurisdiction of the estate of the testator or to an

executor named in the will.

(2) If it appears to a court having jurisdiction of the estate of a dece-
dent that a person has custody of a will made by the decedent the court
may issue an order requiring that person to deliver the will to the court.

(3) A person having custody of a will who fails to deliver the will as -
provided in this section is liable to any person injured by that failure for -
damages sustained thereby. |
Section 57. Disposltion of wills deposited with county clerk. So far as
he is able, the county clerk of each county shall deliver to the testator, or
to the person to whom the will is to be delivered after the death of the

testator, each will deposited in his office for safekeeping pursuant to ORS
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114.410. Any will he has been unable to so deliver before J anuary 1, 2010,
may be destroyed by the county clerk. | ‘
Part5. Effect of Homicide on Intestate Succession, Wills, Joint Assets,
Life Insurance and Beneficiary Designations

Section 58. Definitions. As used in sections 58 to 68 of this Act:

(1) “Decedent” means a person whose life is taken by a slayer.

(2) “Slayer” means a person who, with felonious intent, takes or pro-
cures the taking of the life of another. |

Section 59. Slayer considered to predecease decedent. Property that
would have passed from the decedent or his estate to the slayer by intestate

succession, by will or by trust shall pass and be vested as if the slayer had

predeceased the decedent.

Section 60. Property owned by slayer and decedent. If the slayer and
the decedent owned property as tenants by the entirety or with a right of
survivorship, upon the death of the decedent an undivided one-half interest
shall remain in the slayer for his lifetime and, subject thereto, the property
shall pass to and be vested in the heirs or devisees of the decedent other
than the slayer. |

Section 61. Property owned by slayer, decedent and others. If the
slayer, the decedent and another or others owned property with a right of
survivorship, upon the death of the decedent the interest of the slayer shall
remain as an undivided interest in the slayer for his lifetime and, subject

thereto, the property shall pass to and be vested in the other surviving

owner or owners.

Section 62. Reversions, vested remainders, contingent remainders and
future interests. (1) Property in which the slayer owns a reversion or
vested remainder subject to an estate for the lifetime of decedent shall
pass to the heirs or devisees of the decedent for a period of time equal to
the normal life expectancy of a person of the sex and age of the decedent
at the time of his death. If the particular estate is owned by a third person
for the lifetime of the decedent, it shall continue in such person for a period

of time equal to the normal life expectancy of a person of the sexra'm—i age

of the decedent at the time of his death.
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(2) As to a contingent remainder or executory or other future inferest
owned by the slayer subject to become vested in him or increased in any
way for him upon the condition of the death of the decedent:
(a) If the interest would not have become vested or increased if he had
predeceased the decedent, the slayer shall be considered to have so pre-
deceased the decedent; and |

(b) In any case, the interest shall not be so vested or increased during

‘a period of time equal to the normal life expectancy of a person of the sex

and age of the decedent at the time of his death.

Section 63. Property appointed; powers of revocation or appointment.
(1) Property appointed by the wﬂl of the decedent to or for the benefit of
the slayer shall be distributed as if the slayer had predeceased the decedent,

(2) Property owned either presently ‘or in remainder by the slayer,
subject to be divested by the exercise by the‘ decedent of a power of revo-
cation of a general power of appointment, shall pass to and be vested in
fhe heirs or devisees of the decedent other than the slayer. Property so
owned by the slayer, subject to be divested by the exercise by the decedent
of a power of appointment to a particular person or persons or to a class of
persons, shall pass to such person or persons or in equal shares to the
members of such class of persons to the exclusion of the slayer.

Section 64. Proceeds of insurance oh er and otner benefit plans of
decedent. Proceeds payable tc or for the Benefit of the slayer as beneficiary
or assignee of the decedent of the following interests shall be paid to the
secondary beneficiary, or if there is no secondary beneficiary, to the per-
sonal representative of the decedent’s estate. v |

(1) A policy or certificate of insurance on the life of the decedent

(2) A certificate of membership i 1An any benevolent association or organi-
zation on the life of the decedent. 7 ‘

(3) Rights of the decedent as survivor of a joint life poiicy.

(4) Proceeds under any pension, profit-sharing or other pl'an.b

Section 65. Proceeds of insurance on life of slayer. If the decedent is

‘beneficiary or assignee of any policy or certificate of insurance on the life
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of the slayer, the proceeds shall be. paid to the peysonal repxesentative of
the decedent’s estate unless:

(1) The policy or certificate names- some pexson other than the slayer or-
his personal representative as the secondary- beneficiary.

(2) The slayer, by naming a new: beneficiary or assignee, performs an
act which would have deprived the decedent of his interest if the decedent
had been living,

Section 66. Payment by insurance company, bank, trustee or obligor;
no additional liability. Any insurance company making payment according
to the terms of its policy, or any bank, trustee or other person performing
an obligation to. the slayer shall not be subjected to additional liability
because of sections 58 to 68 of this Act if the payment or performancé is
made without written notice by a claimant of a claim arising under those
sections. Upon receipt of written notice the person to whom it is directed
may withhold any dispesition of the property pending determination of his
duties. | ‘ |

Section 67. Rights of persens without notice dealing with slayer. Sec-
tions 58 to 68 of this Act do not affect the rights of any person who for
value and without notice purchases or agrees to purchase property that the
slayer would have acquired except for those sections, but all proceeds
received by the slayer from the sale shall be held by him in trust for the
persons entitled to the property as provided in thase sections. The slayer
shall be liable for any portion of the proceeds of the sale that he may have
expended and for the difference, if any, between the amount received
from the sale and the actual value of the property.

Section 68. Record of conviction as evidence. The record of the convic~
tion of a slayer for having participated in the death of a decedent is ad-
missible in evidence in any actioﬁ arising under sections 58 to 68 of this Act.

| Part 6. Uniform Simultaneous Death Act

Section 69. ORS 112.010 is amended to read:

112.010. Disposition of property upon simultaneous death, generally.
Where the title to property or the devolution thereof depends upon pri-
ority of death and there is no sufficient evidence that the persons have

died otherwise than simultaneously, the property of each person shall be
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disposed of as if he had survived, except as provided otherwise in Fhig
ehapter} sections 69 to 76 of this 1969 Act.

Section 70. ORS 112.020 is amended to read:

112.020. Beneficiaries designated to take successively. FWhere two or
under another person’s dispesition of property and there is no sufficient evi-
property thus disposed of shell be divided into as many equal portions an there
had survived If property is so disposed of that the right of a beneficiary
to succeed to any interest therein is conditional upon his surviving another
person, and both persons die, and there is no sufficient evidehée that the
two have died otherwise than simultaneously, the beneficiary shall be
deemed not to have survived. If there is no sufficient evidence that all of
two or more beneficiaries have died otherwise than simultaneously and
property has been disposed of in such a way that at the time of their
death each of such beneficiaries would have been entitled to the property
if he had survived the others, the property shall be divided into as many
equal portions as there were such Beneficiaries and these portions shall be

distributed respectively to those who would have taken in the event that

‘each of such beneficiaries had survived.

Section 71. ORS 112.030 is amended to read:

112.030. Joint tenants or tenants by entirety. (1) Where there is no
sufficient evidénce that two joint tenants or tenants by the entirety have
died otherwise than simultaneously the property s0 held shall be dis-
tributed one-half as if one had survived and one-half as if the other had
survived. If there are more than two joint tenants and all of them have
So died the property thus distributed shall be in the proportion that one
bears to the whole number of joint tenants. _

' (2) The term “joint tenqnts” includes owners of p'ropert'y held under
circumstances which entitled one or more to the whole of the prope}ty
oﬁ the death of the other or others.

Section 72. Community property. Where a husband and wife had died,
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leaving community property, and there is no sufficient evidence that they
have died otherwise than simultaneously, one-half of all the commﬁnity
property shall pass as if the husband survived and the other one-half
thereof shall pass as if the wife had survived. 7

Section 73. ORS 112.040 is amended to read:

112.040. Insured and beneficiary. Where the insured and the beneficiary
in a policy of life or accident insurance have died and there is no sufficient
evidence that they have died otherwise than simultaneously the proceeds
of the policy shall be distributed as if the insured had survived the bene-
ficiary , except if the policy or any interest therein is community property
of the insured and his spouse, and there is no alternative beneficiary ex-
cept the estate or personal representatives of the insured, the proceeds
of such interest shall be distributed as community property under section
72 of this 1969 Act.

Section 74. ORS 112.060 is amended to read:

112.060. Law does not apply if decedent provides otherwise. {This ehap-
ter} Sections 69'to 76 of this 1969 Act shall not apply in the case of wills,

living trusts, deeds , fex} contracts of insurance fwherein} or any other
situation where provision fhas beent is made for distribution of property
different fiom the provisions of f+his ehapter]} sections 69 to 76 of this 1969
Act, or where provision is made for a presumption as to survivorship which

results in a distribution of property different from that so provided.

Section 75. ORS 112.070 is amended to read:

112.070. “Construction and interpretation. {Lhis ehapter} Sections 69 to
76 of this 1969 Act shall be so construed and interpreted as to effectuate
Hts} their general purpose to make uniform the law in those states which
enact the Uniform Simultaneous Death Act. |

Section 76. ORS 112.080 is amended to read:

112.080. Citation of law. {Fhis ehapter} Sections 69 to 76 of this 1969 Act
may be cited as the “Uniform Simultaneous Death Act.”

\ Part 7. Renunciation of Intestate Succession or Devise

Section 77. Renunciation of intestate succession or devise. A person

may renounce intestate succession or a devise of property, wholly or‘par-

tially, by filing a signed declaration of such renunciation with the court

~_
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and serving a copy on the personal representative within four months
after the date of appointment of the personal representative. No interest
in the property so renounced is considered to have vested in the heir or
devisee and the renunciation is not considered a transfer by gift of the
property renounced, but the property so renounced passes as if the heir
or devisee had failed to survive the decedent; Creditors of the renouncing
heir or devisee, including judgment creditors, attachment and execution
creditors and tax lien cla'imants, have no interest in the property renounced,

Part 8, Dower and Curtesy Abolished

Section 78. Dower and curtesy abolished. Dower and curtesy, including
inchoate dower and curtesy, are abolished, but any right to or estate of
dower or curtesy of the surviving spouse of any person who died before the
effective date of this Act shall continue and be governed by the law in
effect immediately before that date.

Section 79. ORS 113.090 is amended to read:

113;090. Statute of limitation for recovery of dower or curtesy. No action
or suit shall be brought after 10 years from the death of adecedent to
recover or reduce to possession curtesy or dower by the surviving spouse
of fsueh} the decedent.

ARTICLE III. INITIATION OF ESTATE PROCEEDINGS

Section 80. Special administrators. (1) If, prior to appointment and

qualification of a personal representative, property of a decedent is in
danger of loss, injury or deterioration, or disposition of the remains of a
decedent is required; the court may appoint a special administrator to
take charge of the property or the remains. The petition for appointment
shall state the reasons for special administration and specify the property,
so far as known, requiring administration, and the danger to which it is
subject. \

2) Thé special administrator shall -qualify by filing a bond in the
amount set by the cburt, conditioned upon the special administrator faith-
fully performing the duties of his trust.

(3) The SPEClal administrator may: v

(2) Incur expenses for the funeral, burial or other disposition of the

remains of decedent in a manner suitable to his condition in life;

e




10
11
12
13
14
16
16
17
18
19
20
21
22
23
24
26
26
217
28
29
30
31
32

33

SB 506 . [28]

(b) Incur expenses for the protection of the preperty of the estate; and

(c) Sell perishable property of the estate, whether or not listed in the
petition, if necessary to prevent loss to the estate. |

(4) The special administrator shall not approve or reject claims of
creditors or pay claims or expenses of administration or take possession
of assets of the estate other than those in danger of loss, injury or deterior-
ation pending the appointment of a personal representative.

(5) Upon the appointment and qualification of a personal representative
the powers of the épecial administrator shall cease and he shall make and
file his account and deliver fo the personal represeniative the assets of
the estate in his possession. If the personal representative objects to the
account of the special administrator, the court shall hear the objections,
and, whether or not objections are made, shall examine the account.

(6) To the extent approved by the court, the compensation of the
special administrator and expenses properly incurred by him, including
a reasonable fee of his attorney, shall be paid as expenses of his adminis-
tration. 7

Section 81. Venue. (1) The venue for a proceeding seeking the appoint-
ment of a personal representative and for a proceeding to probate a will is!

(a) In the county where the decedent had his domicile or where he

had his place of abode at the timé of his death;

(b) In any counfy where property of the decedent was located at the
time of his death or is located at the time the proceeding is commenced; or

(c) In the county in which the decedent died.

(2) Filing a proceeding in a county other than specified in subsection
(1) of this section does not constitute a jurisdictional defect.

Section 82, Proceedings Vcommenced in more than one county. (1) If
proceedings seeking the appointment of a personal representative of the
same estate or proceedings to probate a will of the same decedent are
commenced in more than one county, they shall be stayed except in the
county where first commenced until final determination there of venue.
A proceeding is considered commehcéd by the filing of a petition. In

determining venue, if the court finds that transfer to another county
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where a proceeding has been commenced is for the best interest of the
estate, it may in its discretion order such transfer.

(2) If the proper venue is determined to be in another county, the
clerk of the court shall transmit to the clerk of the court for the other
county a transcript of the proceeding with all the original papers filed
therein, and the court for the other county thereupon has exclusive juris-
diction of the proceeding to the same extent and with like effect as though
the proceeding were in the court on original jurisdiction.

Seétion 83. Petition for appointment of personal representative and pro-
bate of will. Any interested person may petition for the appointment of
a personal representative and for the probate of a will. The petition shall
include the following information, so far as known:

(1) The name, age, domicile, post-officg address, date and place of
death, and Social Security account number or taxpayer identification -
number of the decedeht_,

(2) Whether thé decedent died testate or intestate,

.(3) The facts relied upon fo establish venue,

(4) The name and post-office address of the person nominated as per-
sonal representative and the facts that show he is qualified to act.

(5) The names, relationship to the decedent and post-office addresses
of persons who are or would be his heirs upon his death intestate, and the
ages of any who afe minors,

(6) If the decedent died testate, the names and post-office addresses of
the devisees, and the ages,‘of any who are minors, _

(7) A statement of the extent and nature of assets of the estate, to
.enable the court tq set the amount of bond of the personal representative.

Section 84. Information of escheat to Division of State Lands. If it
appears from a petition for the appointment of a personal representative
that there is no known person to take by descent the net intestate estate,
the petitioner shall deliver or mail to the Director of the Division of State
Lands a copy of the petition, and shall file in the estate proceeding proof
by an affidavit of the delivery or méiling. »

Section 85. Testimony of attesting witnesses to will, (1) Upon an ex

parte héaring of a petition for the probate of a will, an affidavit of an at-
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testing witness may be used instead of the personal presence of the
witness in court. The witness may give evidence of the execution of the
will by attaching his affidavit to the will or to a photographic or other
facsimile copy of thé will, and inay identify the signature of the testator
and witnesses to the will by use of the will or the copy. The affidavit shall
be received in evidence by the court’ and have the same weight as to
matters contained in the affidavit as if the testimony were given by the
witness in apen court. The affidavit of the attesting witness may be made
at the time of execution of the will or at any time thereafter.

(2) However, upon motion of any person interested in the estate filed
within 307days after the order admitting the will to probate is made, the
court may require that the witness making the affidavit be brought
before the court. If the witness is outside the reach of a subpena, the
court may order that the deposition of the witness be taken in the manner
provided by ORS chapter 45.

(3) It tﬁe evidence of none of the attesting witnesses is available, the
court may allow prbof of the will by testimony or other evidence thaf the
signature of the testator or at least one of the witnesses is genuine.

(4) In the event of contest of the will or of probate thereof in solemn
form, proof of any facts shall be made in the same manner as in a suit
in- equity.

Section 86. Establishing foreign wills. (1) The written wi}l of a testator
who died domiciled outside this state, which upon probate may operate
upon property in this state, may be admitted to probate upon petition
therefor, by filing a certified copy of the will and a certified copy of the
order admitting the will to probate or evidencing its establishment in the
jurisdiction where the testator died domiciled.

(2) A will offered for probate under this section may be contested
for a cause which would be grounds for rejection of a will of a testator
who died domiciled in this state.

Section 87. Contest of will. When a will has been admitted to probate,
any interested person may, at any time within four months after the date
of the entry in the court journal of the order of court admitting the will

to probate, contest the probate of the will or the validity of the will.




10
11
12
13
14
15
16
17
18

19

20

21
22
23
24
26
26
27
28
29
80
31
32
33

34

I[31] ; SB 506

Section 88. Preference in appointihg personal representative. Upon the
filing of the petition, if there is no will or there is a will and it has been
proved, the court shall appoint a qualified person it finds suitable as
personal representative, giving preference in the following order:

(1) .To the executor named in the will.

(2) To the surviving spouse of the decedent or his nominee.

(3) To the nearest of kin of the decedent or his nominee.

(4) To the Director of the Division of State Lands if it appears that
the decedent died wholly intestate and without heirs.

(5) To any other person.

Section 89. Persons not i]ualified to act as personal representatives, A
person is not qualified to act as personal representative who is:

(1) An incompetent.

(2) A minor. ’

3) A persdn who has been convicted of a felony.

(4) A person suspended for misconduct or disbarred from the practice
of law, during the period of suspension or disbarment.

(5) A person who has resigned from the Oregon State Bar- when
charges of professional misconduct are under investigation or when dis-
ciplinary proceedings are pending against him, until he is reinstated.

6) A ‘nom\'esident of this state, éxcept that a nonresident named
executor—in-the=uill may qualify if he appoints an active member of the
Oregon State Bar as a resident agent to accept service of summons and
process in all actions affecting the estate and files the appointment in the
estate proceeding. _ o

(7) A judge of the district court, circuit court, Oregon Tax Court or
Supreme Court of this state, ‘

Section 90. Necessity and amount of bond; bond notwithstanding will.

(1) Unless a testator provides in his will that no bond shall be required

of the executor of his estate, or unless the personal representative is the

sole heir.or devisee or is the Director of the Division of State Lands, the
personal representative shall not act nor shall letters be issued to him
until he files with the clerk of the court a bond. The bond shall be

executed by a surety company authorized to transact surety business in

A

A
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this state, or by one or more sufficient personal sureties approved by the
court. A personal surety must be a resident of this state. The court
may, in its discretion, require a bond notwithstanding any provision in
a will that no bond is required. The bond shall be for the security and
benefit of all persons interested and shall be conditioned upon the personal
representative faithfully performing the duties of his trust. ’

(2) The amount of the bond set by the court shall be adequate to
protect interested persons, but in no event shall it be less than $1,000.
In setting the amount of the bond the court shall consider:

(a) The nature, liquidity and apparent value of the assets of the estate.

(b) The anticipated income during administration.

(c) The probable indebtedness and taxes.

(3) Nothing in this section affects the provisions of ORS 709.230 and
709.240, relating to a trust company acting as personal representative.

Section 91. Increasing, reducing or requiring new bond. The court may
increase or reduce the amount of the bond of a personal representative,
or require’a new bond, if it appears to the court that the bond was in-
adequate or excessive or é new bond is necessary. The surety on the bond

may be discharged from liability by an order made pursuant to ORS
33.510 and 33.520.

Section 92. Letters testamentary or of administration. (1) Letters testa-
mentary or letters of administration shall be issued to the personal repre-

sentative appointed by the court upon his filing with the clerk of the court
the bond, if any, required by the court.

(2) Letters testamentary may be in the following form:

LETTERS TESTAMENTARY
No.
THIS CERTIFIES that the will of , deceased,
has been proved and : has (have) been appointed
and is (are) at the date hereof the duly appointed, qualified and acting -

of the will and

(Executor(s) or Administrator(s) with the Will Annexed)

estate of the decedent.
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IN WITNESS WHEREOF, I, as Clerk of the Circuit Court of the
State 6f Oregon for the County of __, in which proceedings

for administration upon the estate are pending, do hereto subscribe my

name and affix the seal of the court this

19,

day of

Clerk of the Court
By

Deputy
(Seal)

(3) Letters of administration may be in the following form:

LETTERS OF ADMINISTRATION
No.

THIS CERTIFIES that

has (have) been appointed and is (are) at the date hereof the duly ap-.

pointed, qualified and acting administrator(s) of the estate of

, deceased, and that no will of the decedent has

‘been proved in this court.

IN WITNESS WHEREOF, I, as Clerk of the Circuit Court of the

State of Oregon for the County of , in which pro-

ceedings for administration upon the estate are pending, do hereto sub-

scribe my name and affix the seal of the court  this —— . day of

, 19

Deputy

'(Seal)

Section 93. Designation of attorney to be filed. If the personal repre-
sentative has employed an attorfmey to represent him in the administration
of the estate, he shall file in the estate proceeding the name and post-office
address of the attorney unless that information appears in the petition or

the order appointing the personal representative.

Clerk of the Court

——— T
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Section 94. Information to devisees and heirs. (1) Upon his appoint-
ment a personal representative shall deliver or mail to the devisees and
heirs named in the petition for appointment of personal representative,
at the addresses there shown, information that shall include:

(a) The title of the court in which the estate proceeding ie pending
and the clerk’s file number;

(b) The name of the decedent and the place and date of his death;

(c) Whether or not a will of the decedent has been admitted to probate;

(d) The name and address of the personal representative and his attor-
ney; and

(e) The date of the appointment Qf the personal representative.

(2) The failure of the personal representative to give information
under this section is a breach of his duty to the persons concerned, but
does not affect the validity of his appointment, duties or powers or the
exercise of his duties or powers.

(3) Within 30 days after the date of his appointment a personal repx;e-
sentative shall cause to be filed in the estate proceeding proof by an
affidavit of the delivery or mailing required by this section. The affidavit
shall include a copy of the information delivered or mailed and the
names of the persons to whom it was delivered or mailed.

Section 95. Publication of notice to interested persons. (1) Upon his
appointment a personal representative shall cause a notice to interested
persons to be published once in each of MSecutive weeks in:

(a) A newspaper published in the county in which the estate pro-
ceeding is pending; or

(b) If no newspaper is published in the county in which the estate
proceeding is pending, a newspaper designated by the court.

(2) The notice shall include:

(a) The title of the court in which the estate proceeding is pending;

(b) The name of the decedent;

(c) The name of the personal representative and the address at which
claims are to be presented;

(d) A statement requiring all persons having claims against the estate

to present them, within four months after the date of the first publication
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of the notice, to the personal representative at the address designated in
the notice for the‘presentation of claims; and

(e) The date of the first publication of the notice.

(3) The failure of the personal representative to cause a notice to be
published under this section is a breach of his duty to the persons con-
cerned, but does not affect the validity of his appointment, duties or powers
or the exercise of his duties 'orvpowers.

4 A .personal representative shall file in the estate proceeding proof

by an affidavit of the publication of notice required by this section. The

affidavit shall include a copy of the published notice.

Section 96. Inventory; filing; contents. Within 60 days after the date
of his appointment, unless a longer time is granted by the court, a personal
representative shall file in the estate proceeding an inventory of all the
property of the estate that has come inté his possession or knowledge. The
inventory shall show the estimates by' the personal representative of the
respective true cash values as of the dafe of the death of the decedent of

the propérties described in the inventory.

Section 97. Property discovered after inventoi-y filed. Whenever any
property of the estate not included in the inventory comes into the posses-

slon or knowledge of the personal representative, he shall either file in the

estate proceeding a supplemental inventory within 30 days after the date
of receiving possession or knowledge, or include the property in his next
accounting. '

Section 98. Appraisement; employment and appointment of appraisers.
(1) The personal representative may employ a qualified and disinterested
appraiser to assist him in the appraisal of any property of the estate the
value of which may be subject to reasonable doubt. Different persons may
be employed to appraise different kinds of property.

(2) The court in its discretion may direct that all or any part of the
property of the estate be appraised by one or more appraisers appointed by
the court.

(35 Property for which appraisement is required shall be appraised at its
true cash value as of the date of the death of the decedent. Each appraise-

ment shall be in writing and shall be signed by the appraiser making it.
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(4) Each appraiser is entitled to be paid a reasonable fee from the

estate for his services and-to be reimbursed from the estate for his necessary

expenses.
Section 99. Removal of personal representative, (1) When a persbnal
representative ceases to be qualified as provided in section 89 of this Act,

or becomes incapable of discharging his duties, the court shall remove him,

(2) When a personal representative has been unfaithful to or neglectful
of his trust, the court may remove him.

(3) When grounds of removal of a personal representative appear to
exist, the court, on its own motion or on the petition of any interested
person, shall order the persbnal representative to aﬁpear and show cause
why he should not be removed. A copy of the order to show cause and of
the petition, if any, shall be served upon the personal representative and
upon his surety as provided in section 13 of this Act.

Section 100. Powers of surviving personal representative. (1) Every
power exercisable by co-personal representatives may be exercised by the
survivors or survivor of them when the appointment of one is terminated,
unless the will provides otherwise.

(2) Where one of two or more persons nominated as co-executors is not
appointed, those appoirited may exercise all the powers incident to the
office, unless the will provides otherwise.

Section 101. Appointment of successor personal representative. (1)
When a personal representative dies, is removed by the court, or resigns
and his resignation is accepted by the court, the court may appoint, and, if
he was the sole or the last surviving personal representative and adminis-
tration is not completed, the court shall appoint another personal repre-
sentative in his place. |

(2) If, after a will has been proven and letters testamentary or of ad-
ministration with the will annexed have been issued, the will is set aside,
declared void or inoperative, the letters testamentary or of administration
with the will annexed shall be revoked and letters of administration issued.

(3) If, after administration has been granted, a will of the decedent is

found and proven, the letters of administration shall be revoked and
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letters testamentary or of administration with the will annexed shall be

issued.

(4) When a successor personal representative is appointed, he has all the |

rights and powers of his predecessor or of the executor named in the will,
except that he shall not exercise powers given in the will which by its
terms are personal to the personal representative named’ therein.

Section 102. Notice tg interested persons by successor personal repre-
sentative. (1) If the personal representative dies, is removed by the court
or resigns after the notice to interested persons required by section 95 of
this Act has been published but before the time for presenting claims
required by the notice has expired, the successor personal representative
shéll cause notice to interested persons to be published as if he were the
original personal represe.ntative. The republished notice shall state that the
original personal \representative died, was removed by the court or resigned,
the date of death, removal or resignation and the date of appointment of
the new personal representative.

(2) The period of time between the death, removal or resignation and
the date of the first republication of the notice under subsection (i) of this
section shall be added to the beriod required for presentation of claims
by the original notice. ‘

(3) No notice by the successor personal representative shall be required
under subsection (1) of this section if the period for filing claims expired
prior to the death, removal or resignation of the original personal.repre-

sentative.

ARTICLE IV. ADMINISTRATION OF ESTATES GENERALLY
Part 1. Support of Spouse and Children

Section 103. Occupancy of family gbode by spouse and children. The
spouse ad/\én%endex‘éjwﬁdﬂa\of a decedentﬂgdzmﬁgvﬁ occupy
the principal place of abode of the decedent until one year after his death
or, if his estate therein is an estate of leasehold or an estate for the lifetime
of another, until one year after his death or the earlier termination of his

estate. During that occupancy:

(1) The occupants shall not commit or permit waste to the abode,
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or cause or permit mechanics’ or materialmen’s or other liens to attach
thereto,

(2) The occupants shall keep the abode insured, to the extent of the
fair market value of the improvements, against fire and other hazards
within the exfended coverage provided by fire insurance policies. In the
event of loss or damage from those hazards, to the extent of the proceeds
of the insurance, they shall restore the abode to its former condition.

(3) The occupants shall pay taxes and improvement liens on the
abode as payment thereof becomes due.

4) The abode is exempt from execution to the extent that it was

exempt when the decedent was living.

Section 104. Support of spouse and children. The court by order shall
make necessary and reasonable provision from the estate of a decedent
for the support of the spouse and any dependent child of the decedent
upon: _

(1) Petition therefor by or on behalf of the spouse or any dependent
child;

(2) Service of the petition and notice of hearing thereon to the per-
sonal representative, unless the petititoner‘ is the personal representative;

(3) Notice to persons whose distributive shares of the estate may be

diminished by the granting of the petition, unless the court by order

directs otherwise; and

(4) Hearing.

Section 105. Petition for support and answer. (1) The petition for sup-
port under section 104 of this Act shall include a description of property,
other than property of the estate, available for the support of the spouse
and children, and an estimate of the expenses anticipafced for their sup-
port. If the petitioner is the personal representative, the petition shall also
include, so far as known, a statement of the nature and estimated value
of the property of the estate and of the nature and estimated amount of
claims, taxes and expenses of administration.

(2) If the personal representative is not the petitioner, he shall answer
the petition for support. The answer shall include, so far as known, a

statement of the nature and estimated value of the property of the estate
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'and of the néture and estimated amount of claims, taxes and expenses
of administrétion. | |

Section 106. Temporary support. Pending hearing upon the pétition
under section 104 of this Act, temporary support may be allowed by
o,rderyof the court in an amount and of a nature the court considers reason-
ably necessary for the welfare of the surviving spouse and any dependent
child of the decedent.

Section 107. Modification or termination of support. Provision for sup-
port under section 104 of this Act ordered by the court may be mddified
or terminated by thé court by further order.

Section 108. Nature of support. (1) Provision for support under section
104 of this Act ordered by the court may consist of any one or more of
the following:

(a) Transfer of title to personal property.

(b) Transfer of title to real property.

(c) Periodic payment of moneys during administration of the estate,
but the payments may not continue for more than two years after the
date of death of the decedent.

(2) The court, in’ determining provision for support, shall take into
consideration the solvency of the estate, property available for support
other than property of the estate, and property of the estater inherited
by or devised to the spouse and children.

Section 109. Limitations on support. If it appears to the cour_t that after
provision for support under section 104 of this Act is made the estate will
be insolvent, the provision for support ordered by the court shall not
exceed one-half of the estimated value of the property of the estate, and
any periodic payment of moneys so ordered shall not continue for more
than one year after the date of dc\eath of the decedent. '

Section 110. Priority of support; treated as administration expense.
Subject to the limitations imposed by section 109 of this Act, provision for
support under section 104 of this Act ordered by the court has priority
over claims and expenses of adfninistration. The provision shall nof be

charged against the distributive share of the person receiving support,

g

but shall be treated as an expense of administration) I T eAaet At Lo 4
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Section 111, SM&M&,— tting apart whole estate; termination of
administration. If it appears, after the expiration of four months after the
date of the first publication of notice to interested persons, that reasonable
provision for support ‘of the spouse and any dependent child of the de-
cedent warrants that the whole of the estate, after péym‘ent of claims,
taxes and expenses of administration, be set apart for such sﬁpport, the
court may so order. There shall be no further proceeding in the adminis-
tration of the estate, and the estate shall summarily be»closed.

Part 2. Elective Share of Surviving Spouse

Section 112. Right to elective share; effect of election. (1) If a decedent’
is domiciled in this state at the time of his death and dies testate, the sur-
viving spouse of the decedent has a right to elect to take the share provided
by this section. The elective share consists of one-fourth of the value of
the net estate of the decedent, but the elective share shall be reduced by

the value of the following property given to the surviving spouse under the

will of the decedent: _

(a) Property given outright;

(b) The present value of legal life estates; and

(c) The present value of the right of the surviving spousé to income
or an annuity, or a right of withdrawal, from any property transferred
in trust by the will that is capable of valuation with reasonable certainty
without regard to the powers forfeited under subsection (2) of this section.

(2) Except as to propefty applied under subsection (1) of this section to
reduce the elective share, an election to take under this section forfeits

any other right to take under the will and under the law of intestate suc-

cession. If the will would otherwise create a power of appointment in the
surviving spouse, the spouse by electing to take under this section retains
the power only if it is not a general power of appointment as defined in
subsection (5) of ORS 118.010 and the testator has not provided otherwise,
but the spouse forfeits any general power of appointment. A power to pay
more than the income or annuity or withdrawals, the value of which
reduced the elective share under paragraph (c) of subsection (1) of this
section, or to apply additional principal or income in behalf of the electing

spouse, may not be exercised in favor of the electing spouse,
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(3) The right to elect may be barred under section 113 of this Act, the
share limited by section 114 of this Act or the right denied or the share
reduced under section 115 of th‘is' Act.

Section 113. Election barred by agreement. The right of the surviving
spouse to elect under section 112 of this Act may be barred by the terms of
a written agreement signed by both spouses. The agreement may be entered
into before or after marriage.

Section 114. Elective share limited by total property received. (1) The
surviving spouse may not receive by election under section 112 of this Act
any amount which, together with any of the following property received
by him, exceeds one-half of the total of the following property, such
property to be reduced by the amount of the federal estate. tax payable
by reason of the property: |

(a) The property passing under the will;

(b) Joint annuities furnished by the decedent;

{¢) Proceeds of insurance on the life of the decedent, whether or not he
had any of the incidents of ownership at his death;

(d) Transfers by the decedent within three years before the date of his
death, to the extent the decedent did not receive full consideration in
money or money’s worth;

(e) Transfers by thé decedent during his lifetime as to which he
retained power, alone or in conjunction with any other person, to alter,
amend, revoke or terminate or to designate a beneficiary;

®) Payments‘ from' the employer of the decedent or from a plan

created by the employer or under a contract between the decedent and his

employer, excluding workmen’s compensation and social security payments;
(g) Property appointed by the decedent by will or by deed executed
within three years before the date of his death, whether the power is
general or special, but only if the property is effectively appointed in favor
of the surviving spouse; and
(h) Property’in'the’ joint names of the decedent and one or more other
persons, except such proportion as is attributable to consideration furnished

by persons other than the decedent.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

g4

SB 506 ‘ [42]

(2) For the purpose of subsection (1) of this section, the surviving
spouse is considered to receive:

(a) Any property as to which the spouse is given all the income and a
general power to appoint the principal.

(b) Life insurance proceeds settled by the decedent on option, if the
spouse is entitled to the interest and has a general power to appoint the
proceeds or to withdraw proceeds, or if the spouse is entitled to an annuity
for life or instalments of the entire prihcipal and interest for any period
equal to or less than normal life ekpectancy of the:spouse.’

(3) As used in subsection (1) of this section, “property in the joint
names” ~means all property held or owned under any form of ownership
with right of survivbrship, including cotenancy with remainder to the
survivor; stocks, bonds or bank accounts in the name of two or more persons
payable to the survivor; United States Government bonds in co-ownership
form or payable on death to a designated person; and shares in credit unions
or savings and loan associations payable on death to a designated person or
in joint form. = 7

Section 115. Denial of election or share reduction when decedent and
surviving spouse living apart. If the decedent and the surviving spouse
were living apart at the time of the death of the decedent, whether or not
there was a decree for legal separation, the court in its discretion may deny
any right to elect against the will, may reduce the elective share of the
spouse to such amount as the court determines reasonable and proper or
may grant the full elective share in accordance with the circumstances
of the particular case. The court, in deciding what elective share, if any,
should be granted, shall consider the length of the marriage, whether/the
marriage was a first or subsequent marriage for either or both of the
spouses, the contribution of the surviving spouse to the property of the
decedent in the form of services or transfers of property, the length and
cause of the separation and any other relevant circumstances.

Section 116, What constitutes election. The surviving spouse is .con-
sidered to have elected to take under the will unless, within 90 days after
the date of the admiséion of the will to probate or 30 days after the date of

the filing of the inventory, whichever is later, he serves on the personal
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representative or his attorney and files in the estate proceeding a statement

'thlat he elects to take under section 112 of this Act instead of under the will.

_The surviving spouse may bar any right to take under section 112 of this

Act by filing in the estate proceeding a writing, signed by the spouse, elect-
ing to take under the will.

Section 117. Election by guardian of surviving spouse. An election
under section 112 of this Act may be filed on behalf of an incompetent sur-
viving spouse by a guardian of the spouse. A guardian may eléct against
the will only if additional assets are needed for the reasonable support
of the surviving spouse, taking into account the probable needs of the
spouse, the provisions of the will, any non-probate property arrangements
made by the decedent for the support of the spouse and any other assets, .
whether or not owned by the spouse, available for.such support. The
election is 'subject to the approval 6f the court, with or without notice to
other interested persons. _

Section 118. Payment of elective share. Estate property shall be ap-
plied in satisfaction of the elective share in the following order, unless
fhé will provides qtherwise: |

~ (1) Any intestate property;

(2). After the in‘testate property is exhausted, each devisee shall con-
tribute ratably to the eiective share out of the portion of the estate passing
to him under the will, except that in abating the interests of the devisees
the character of the testamentary plan adopted by the testator shall be
preserved so far as possible.

Part 3. Title and Possession of Property

Section 119. No distinction between real and personal property. Sec-
tions 1 to 212 of this Act apply without distinction between real and per-
sonal property. - ‘ ‘

Section 120. Devolution of and title to property. (1) Upon the death
of a decedent, title to his property vests: .

(a) In the absence of testamentary dispesition, in his heirs, subject to
support of spouse and children, rights of creditors, administration and sale
by the personal representative; or

(b) In the persons to whom it is devised by his will, subject to support
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of spouse and children, rights of creditors, right of the surviving spouse
to elect against the will, administration and sale by the personal repre-
sentative. - ‘

(2) The power of a person to leave property by will, and the rights
of creditors, devisees and heirs to his property, are subjeét to the restric-
tions and limitations expressed or implicit in sections 1 to 212 of this Act
to facilitate the prompt séttlement of estates.

Section 121. Possession and control of decedent’s estate. A personal
representative has a right to and shall take possessidn and control of the
estate of the decedent, but he is not required to take possession of or be
accountable for propef‘ty in the possessiorf of an heir or devisee unless in
his opinion possession by the personal representative is reasonably re-
quired for purposes of administration.

Part 4. Duties and Powers of Personal Representatives

Section 122. Commencement of duties and powers of personal repre-.
sentative; prior acts. The duties and powers of a personal representative
commence upon the issuance of his letters. The powers of a personal
representative relate back in time to give his acts occurring prior to ap-
pointment the same effect as those occurring thereafter. A personal repre-
sentati\}e may ratify and accept acts on behalf of the estate done by others
where those acts would have been proper for a personal representative.

Section 123. General duties of personal representative. A personal rep-
resentative is a fiduciary who is under a general duty to and shall collect
the income from property of the estate in his possession and preserve,
settle and distribute the estate in accordance with the terms of the will

and sections 1 to 212 of this Act, as expeditiously and with as little sacri-

fice of value as is reasonable under the circumstances.

Section 124. Personal representative to proceed without court order;
application for authority, approval or instructions. A personal represent-
ative shall proceed with the administration, settlement and distribution
of the estate without adjudication, order or direction of the court, except
as otherwise provided in sections 1 to 212 of this Act. However, a personal

representative or any interested person may apply to the court for au-
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thority, approval or instructions on any matter concerning the admin-
istration, settlement or distribution of the estate, and the court, without
hearing or upon such hearing as it may prescribe, shall instruct the per-
sonal representative or rule on the matter as may be appropriate.

Section 125. Naming or appointment of personal representative does
not discharge claim agavinst him. The naming or appointment of any person
as personal representative does not discharge any claim which the decedent
had against that person. The claim shall be included in the inventory. If
the person agrees to act as personal representative, he is liable for the
claim as for so much money in his hands at the time the claim became
due and payable; otherwise he is liable for the claim as any other debtor

of the decedent.

Section 126. Discharge or devise in will of claim of testator. The dis-
charge or devise in a will of a claim of the testator against a personal repre-
sentative or against any other person is of no effect as against creditors of _
the decedent. The claim shall be included in the inventory and for purposes
of administration shall be regarded and treated as a specific devise of the
amount of the claim. -

Section 127. Transactions authorized for personal representative. Ex-
cept as restricted or otherwise provided by the will or by court order, a
personal representative, acting reasonably for the benefit of interested

persons, is authorized to:

(1) Direct and authorize disposition of the remains of the decedent
pursuant to ORS 97.130 and incur expenses for the funeral, burial or other

disposition of the remains in a manner suitable to the condition in life of

decedent. No funeral charges, except those necessary to give the
() Re decedent a plain and decent burial, shall be allowed out
of the estate where the assets are not sufficient to
liquidatior satisfy the claim of the State Public Welfare Commission

and of the Board of Control,
(3) Recelve asscis 11uiln truuviusscs va vvemme —eoem——ev
(4) Complete, compromise or refuse performance of contracts of the
decedent that continue as obligations of the estate, as he may determine ‘

under the circumstances. In performing enforceable contracts by the

W’”’;//:/
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thority, approval or instructions on any matter concerning the admin-
istration, settlement or distribution of the estate, and the court, without
hearing or upon such hearing as it may prescribe, shall instruct the per-
sonal representative or rule on the matter as may be appropriate.

Section 125. Naming or appointment of personal representative does
not discharge claim aga'inst him. The naming or appointment of any person
as personal representative does not dischargé any claim which the decedent
had against that person. The claim shall be included in the inventory. If
the person agrees to act as personal representative, he is liable for the
claim as for so much money in his hands at the time the claim became
due and payable; otherwise he is liable for the claim as any other debtor

of the decedent.

Section 126. Discharge or devise in will of claim of testator. The dis-

charge or devise in a will of a claim of the testator against a personal repre-

sentative or against any other person is of no effect as against creditors of

the decedent. The claim shall be included in the inventory and for purposes
of administration shall be regarded and treated as a specific devise of the
amount of the claim. |

Section 127. Transactions authorized for personal representative. Ex-
cept as restricted or otherwise provided by the will or by court order, a
personal representative, acting reasonably for the benefit of interested
persons, is ~*" -t

(1) Dix
pursuant t
dispositior
decedent.

(2) Retain assets owned by the decedent pending distribution or
liquidation. |

(3) Receive assets from fiduciaries or other sources.

(4) Complete, compromise or refuse performance of contracts of the

decedent that continue as obligations of the estate, as he may determine v

under the circumstances. In performing enforceable contracts by the
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transfer of the encumbered asset in lieu of foreclosure in full or partial

" satisfaction of the indebtedness.

(16) Accept other real property in part payment of the purchase price
of real property sold by him. |

(17) Pay ta\xes, assessments and expenses incident to the administration
of the estate.

(18) Employ qualified persons, including attorneys, accountants and

investment advisors, to advise and assist the personal representative and

to perform acts of administration, whether or not discretionary, on behalf
of the personal representative.

'(19) ‘Prosecute or defend actions, claims or proceedings in any jurisdic-
tion for the protection of the estate and of the personal representative in
the performance of his duties.

(20) Continue any business or venture in which the decedent was
engaged at the time of his death to preserve the value of the boeiness or
venture.

(21) Incorporate or otherwise change the business form of any business
or venture in which the decedent was engaged at the tlme of his death.

(22) Discontinue and wind up any business or venture in which the
decedent was engaged at the time of his death.

(23) Provide for exoneration of the personal representative from per-

sonal liability in any contract entered into on behalf of the estate.

(24) Satisfy and settle claims and distribute the estate as provided in
sections 1 to 212 of th1s Act.

(25) Perform all other acts requ1red or permltted by law or by the w111
of decedent.

Section 128. Right to perfect lien or security interest. A personal rep-
resentative has the same rights to perfect a lien or security interest as the
decedent would have had if he were living. ‘

Section 129. Power to sell, mortgage, lease and deal with property. (1)
A personal representative has power to sell, mortgage, lease or otherwise

deal with property of the estate without notice, hearing or court order.
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(2) Exercise of the power of sale by the personal representative is
improper, except after notice, hearing and order of the court, if:

(a) The sale is in contravention of the provisions of the will; or

(b) The property is specifically devised and the will does not authorize
its sale; or

(c) A bond of the personal representative has been required and filed,
the sale price of the \pererty to be sold exceeds $5,000 and the bond of the
personal representative has not been increased by the amount of cash to be
realized on the sale, unless the court has directed otherwise.

Section 130. Court order for sale, mortgage or lease., Upon proof satis-
factory to the court by an interested person that a sale, mortgage or lease
of property of the estate is required for paying, suppert of spouse and
children, elective share of surviving spouse, claims or expenses of adminis-
tration,‘ or for distribution, and that the personal representative has failed
or declined to act, the court may order the personal representative to make
the sale, mortgage or lease, |

Section 131. Title conveyed free of claims of crediters. Property sold,

mortgaged or leased by a personal representative is sﬁ'bject to liens and
encumbrances against the decedent or his estate, but is not subject to rights
of creditors of the decedent or liens or encumbrances against his heirs
or devisees. The filing and allowance of a claim in an estate proceeding

does not make the claimant a secured creditor.

Section 132. Sale or encumbrance to personal representative voidable;
exceptions. (1) Any sale or encumbrance to the personal representative,
his spouse, agent or attorney, or any corporation or trust in which he has
more than a one-third beneficial interest, is voidable unless: \

(a) The transaction was consented to by all interested persons affected
thereby; or |

(b) The will expressly authorizes the transaction by the personal rep-

resentative with himself; or

(c) The transaction was made in compliance with another statute or
with a contract or other instrument executed by the decedent.
(2) The title of a purchaser for value without notice of the circum-

stances of the transaction with the personal representative is not affected
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unless the purchaser should have known of the defect in the title of his :

seller.

Section 133. ORS 116.835 is amended to read:

116.835. Validation of certain sales. Thé following are the subject of
validating Acts fappheable to this ehapber}:

(1) Certain sales of decedent’s real property made prior to 1903 where
confirmation of sale was premature , validated by page 133, section 2, Gen-
eral Laws of Oregon 1903. ‘

(2) Certain saleé of decedent’s property made prior to 1907 under
power in will, validatéd by cizapter 175, General Laws of Oregon 1907.

(3) Certain sales of decedent’s real property made prior to 1917 where
publication of. the notice of sale was improper, validated by section 2,
chapter 114, General Laws of Oregon 1917, | |

(4) Certain sales by executors or administrators made prior to 1943,

validated by chapter 26, Oregon Laws 1943.

Section 134. Nonliability of transfer agents. A transfer agent or -a

corporation transferring its own securities incurs no liability to any per-

son by making a transfer of securities in an estate as requested or di-
rected by a pérsonal representative.

Section 135. Persons dealing with personal representative; protéction.
A person dealing with or éssisting a personal representative without actual
knowledge that the personal representative is improperly exercising his

power is protected as if the personal representative properly exercised

‘the power. The person is not bound to inquire whether the personal repre-

sentative is properly exercising his power, and is not bound to inquire

concerning the provisions of any will or any order of court that may affect
the. propriety of the acts of the personal repres/entative. No provision in
any will or order of couft purportving' to limit the power of a personal rep-
resentative is effective except as to persons with actual knowledge thereof.

A person is not bound to see to the proper application of estate assets

paid or delivered to a personal representative. The protection expressed
in this section extends to a person dealing with or assisting a personal
representative appointed under section 88 of this Act without actual knowl-

edge that the personal representative was not qualified as provided in:
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section 89 of this Act or that the appointment of the personal representa-
tivé involved procedural irreguiarity.

Section 136. Improper exercise of power; breach of fiduciary duty. If
the exercise of power by a personal representative in the administration
of an estate is impropér, he is liable for breach of his fiduciary duty to in-
terested persons’vfor resulting damage or loss to the same extent as a trusteé
of an express trust. Exercise of power in violation of a court order is a
breach of duty. Exercise of power contrary to the provisions of the will
may be a breach of duty.

Section 137. Personal liability of personal representative. (1) The per-
sonal liability of a Personal representative to third parties, as distinguished
from his fiduciary accoun;cability to the estate, arising from the administra-
tion of the estate is that of an agent for a disclosed principal.

(2) A personal representative is not personally liable on contracts
properly entered into in his fiduciary capacity in the course of administra-
tion of the estate unless he expressly agrees to be personally liable.

(3) A personal representative is not personally liable for obligationsb
érising from possession or control of prdperty of the estate or for torts
committed in the course of administration of the estate unless he is per-
sonally at fault. | .
© ' (4) Claims based ‘upon contracts, obligations and torts of the types

déscribed in subsections (2) and (3) of this section may be allowed against

the estate whéther or not the personal representative is personally liable

therefor.
| Séétion 138. Co-personal reprgsentatives; when joint action reguired.
(1) When two or more persons are appointed co-personal representatives,

the concurrence of all is required on all acts connected with the adminis-
tration and distribution of the estate, except:

(a) Any co-personal represéntative may receive and receipt for property

due the estate.

(b) When the concurrence of all cannot readily be obtained in the time
reasonably available for emergency action.

(c) Where any others have delegated their power to act.
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| (d) Where the will provides otherwise. |
(é) Where the court otherwise directs.
(2) Persons dealing with a co-personal fepresentative who are actuélly ,
unaware that another has been appointed to serve with him are as fully

protected as if the person with whom they dealt had been the sole personal

representative.
Section 139. Discovery of property, writings and information. (1) The
court may order any person to appear and give testimony as provided in

ORS chapter 45 if it appears probable:

(a) That he has concealed, secreted or disposed of any property of the
estate of a decedent;

(b) That he has been intrusted with property of the estate of a decedgnt
and fails fo account therefor to the personal representative.

(c) That he has concealed, secreted or disposed of any writing, in-
strﬁment or document pertaining to the estate; 7

(d) That he has knowledge or information that is necessary to the ad-
ministration of the estate; or

(e) ;I‘hat, as an officer or agent of a corporation, he has refused to
allow examination of fhe books and records of the corporation that the
decedent had the right to examine.

(2) If the person cited as provided in subsection (1)- of this section
fails to appear or to answer questions asked of him as authorized by the
order of the court, he is in contempt and may be punished as for other -
contempts.. :

Section 140. Power to avoid trénsfgrs. The property liable for the pay-
meﬁt of eipenses of administration, funeral expenses, claims a:nd taxes
include property transferred by him with intent to defréud his creditors :
or traﬁsferred by any means which is in law void or voidable as against
his creditors. The right to recover that property so far as necéssary for
th.e‘ payﬁent of those expenses, claims and taxes is in the personal 'rep-
resentati've, who shall take necessary steps to recover it. That propérty

constitutes general assets for the payment of creditoré.
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ARTICLE V. CLAIMS; ACTIONS AND SUITS
Part 1. Claims Agaihst Estates
" Section 141. Presentation of claims; time limitations. (1) Claims against

the estate of a dece.d'ent, other than claims of the personal representative

as creditor of the decedent, shall be presented to the personal represent- '

ative.

(2) Claims presented within four months after the date of the first
publicétion of notice to interested’ persons shall be paid, as provided in
section 151 of this Act, before claims presented after the foﬁr-month
period. | o ‘ _ o

(3) Claims not presented before the expiration of 12 months after the
date of the first publication of notice to interested persons, or before the
date the personal representative files his final éccount, whichever occurs

fifst, are barred from payment.

(4) If a claim is presented after the expiratidn of the 12-month period,

but béfore’ the final a-ccount i§ filed, the claim is not barred if the court

finds that the late presentment was caused by mistake, inadvertence, sur-

priseﬂ‘ or excusable neglect.

Y

Section 141a. Claims for personal injury, death or
property damage covered by insurance. A claim for
injury to or death of a person or damage to property,
to the extent that the 1iability of the decedent
therefor is covered by insurance, is not barred by
failure-to present it as provided in subsection (3)
of section 141 of this Act, but payment of the claim
not so presented may be made only from the insurance
proceeds. The estate of the decedent may be reopened
for the purpose of asserting the claim and payment
thereof, if allowed or established, from the insurance
proceeds.

!

o

¢

;:laimed is justly due, or if not due, when it will or may become due; that
ﬁo payments have been made which are not credited; and that there 1s
no just offset théreto, fo therknowledge ‘.of the affiant, except as stéted.
Séctioh 143. Waiver of presenitment, defect or insufficiency. The pre-
sentment .of a claim and any defect of form or insufficiency of a claim
presented may be waived by the personal i‘epreséntative or by the court.
Section 144. Written evidence of claim. When it appears that there is

written evidence of a claim that has been presented to the personal rep-
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24 attorney. ‘k
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resentative, the claimant, upon demand by the personal representative,
shall produce the evidence or account for its nonproduction.

Section 145. Claims on debts due. If a claim on a debt due is presented
and allowed, allowance' shall be in‘tl"le amount of the debt remaining
unpaid on the date of allowance. '

Section 146. Claims on secui‘ed debts due. (1) A claim on a debt due ‘

for which the creditor holds security may be presented as a claim on an

- unsecured debt due, or the credifor may elect to rely entirely on the

security without presentation of the claim.

(2) If the claim is presented, it shall deéscribe the ’security’. If the
security is an encumbrance that is recorded, it is sufficient to describe
the encumbrance by reference to the volume, page, date and place of re-
cording. -

(3) If the claim is presented and allowed, allowance shall be in the

‘amount of the debt remaining unpaid on the date of allowancé.

(4) If the creditor surrenders the security, paymeht shall be on the -
basis of the amount allowed.y 7

(5) If the creditor does not surrender the security, payment shall be
on the basis of: '

(a) If the creditor exhausts the security before receiving payment, the
amount allowed, less the amount realized oﬁ exhausting the security; or

(b) If the creditor does not exhaust the security before receiving pay-
ment or. does not have the 'right to exhaust the security, the amount
allowed, less the value of the security determined by agreement or as thé
court may order. | |

(6) The creditor shall not exercise remedies reserved under his security
until at least'.30'days after the date the claim is presented e;nd after notice
to the personal representative of his intention to exercise his remedy, bﬁt
the court, on cause shown, may shorten the period.

(1) The personal representative mayk convey the secured property to
the creditor in consideration of the release of the security and satisfaction
or partial satisfaction of the claim.

Section 147. Claims on debts not due. A ciaim on a debt not due,

whether or not the creditor holds security therefor, may be presented as
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a claim on a debt due. If the claim is allowed, allowance shall be in an
amount equal fo the value of the debt on the date of allowance. The
creditor, after allowance of the claim, may withdraw the claim without
prejudice to his other remedies. Payment on the basis of the amount

allowed discharges the debt and the security, if any, held by the creditor

therefor.
Section 148, Claims on contingent and unliquidated debts. (1) A claim

on a contingent or unliquidated debt shall be presented as any other claim.
| (2) If the debt becomes absolute or liquidated before distribution of
the estate, the claim shall be paid in the same manner as a claim on an
absoiute or liquidated debt. 7

3) If the debt does not become absolute or liquidated before distri-
bution of the estate, the court shall provide for payment of the claim by
any of the following methods:

(a) The creditor and personal representative may determine, by agree-
ment, arbitration or compromise, the value of the debt, and upon approval

thereof by the court, the claim may be allowed and paid in the same

manner as a claim on an absolute or liquidatéd debt.

(b) The court may order the personal representative to make distri-
butidn of the estate, but to retain sufficient funds to pay the claim if and
when the debt becomes absolute or liquidated. The estate may not be
kept open for this purpose more than two years after distribution of the
remainder of the estate. If the debt does not become absoluté or liquidated °
within that time, the funds retained, after payment therefrom of any
expenses accruing during that time, shall be distributed to the disti‘ibuteés. '

(c) The court may order the personal representative to make distri-
bution of the estate as though the claim did not exist. '

“(d) If after distribution under paragraphs (b) or (¢) of this subsection
the debt becomes absolute or liquidated, the distributees are liable to the

creditor to the extent of the estate received by them. Payment of the debt

‘may be arranged by creating a trust, giving a mortgage, securing a bond -

from a distributee or by such other method as the court may order.
Section 149. Compromise of claims. The personal representative may

compromise a claim against the estate of a decedent.
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Section 150. Claims of personal representative. A claim of a personal

r,epresen’tative’ shall be filed with the clerk of the court within the time

sonal representative or by any interested peréon the claim may be con-

sidered by the court on the hearing of the final account of the personal

representative.

_Section 151. Payment of claims. Upon the expiration of four months
after the date of the first publication‘ of notice to interested persons, the
personal representative shall, after making provision for suppdrt of spouse
and children o,r.dered by the court, for expenses of administration and for

claims already presented which have not been allowed or allowance of

months after the date of the first publication of notice to interested per-
sons and allowed against the estate, in the order of priority prescribed by

section 152 of this Act. After payment of those claims, claims presented

" after the four-month period shall be paid in the same order.

Section 152. Order of payment of expenses and ‘claims. (1) If the ap-

plicable assets of the estate are insufficient to pay all eipenses and claims

in flill, the personal representative shall make payment in the following

order: .

(a) Support of spouse and children, subject to the limitations imposed -

by seétion 109 of this Act.

(b) Expenses of administration.

(¢) Expenses of a plain and decent funeral and dispdsition of the

remains of the decedent.
(d) Debts and taxes with preference under federal law.

“(e) Reasonable and necesséry medical and hospital expenses of the last
illness of the decedent, including compensation of persons attending him.

~ (f) Taxes with preference under the laws of this state that are 'due and
payable while possession is retained by the personal representative. .
(g) Debts owed employes of the decedent for labor performed within 90
days immediately preceding the date of death of the decedent.

~-(h) The claim of the State Public Welfare Commission for the net . |

amount of public assistance, as defined in ORS 411.010, paid to or for the .

required by law for presentment of claims. Upon application by the per-

.which has been appealed, proceed to pay the claims presented within four
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decedent, and the claim of the Oregon State Board of Control for care and
maintenance of any decedent who Was at a state institution to the extent
provided in ORS 179.610 td 179.770.

(i) All other claims against the estate. ‘

(2) If the applicable assets of the estate are insqfficieflt to pay in full
all expenses or claims of any one class specified in subsection (1) of this
section, each expense or claim of that class shall be paid only in proportion
to the amount thereof. .

Section 153, Allowance and disallowance of claims. (1) A claim pre-
sented to the personal representative shall be considered allowed as pre-
sented unless within 60 days after the date of presentment of the claim the
personal representative mails or delivers a notice of disallowance of the
claim in whole or in part to the claimant and, if any, his attorney. The
personal representative shall file in the estate proceeding the claim as
presenteci and a copy of the notice of disallowance.

(2) A notice of disallowance of a claim shall inform the claimant that
the claim has been disallowed in whole or in part and, to the extent dis-
allowed, will be barred unless the claimant proceeds as provided in section

154 of this Act.

(3) The personal representative may rescind his previous allowance

of an unpaid claim, if the claim was allowed because of error, misinforma-

“tion or excusable neglect. Not less than 30 days beforethe date of the filing

of the final account the personal representative shall give notice of rescis-
sion of his previous allowance of a claim to the claimant and, if any, his
attorney in the same manner and confaining the same information as a
notice of disallowance.

Section 154. Procedure by claimant 6n disallowance of claim. (1) If the
personal representative disallows a claim in whole or in part, the claimant,‘
within 30 days after the date of mailing or delivery of the notice of dis-
allowance, may either:

(a) File in the estate proceeding a request for summary determination
of the claim by the probate court, with proof of service of a copy of the
request upon the personal representative or his attorney; or

{(b) Commence a separafe action or suit against the personal representa-
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five on the claim in any court of competent jurisdiction. The action or suit
shall proceed and be tried as any other action or suit.

(2) If the claimant fails to request a éummary determination or fails to
commence a separate action or suit as provided in subsection (1) of this
section, the claim, to the extent disallowed by the personal representative,
is barred.

Section 155. Separate action or suit required b'y’persoxial represent-
ative.” If the claimant files Va-request for 'summary determinationl of the
claim as provided in section 154 of this Act, the personal representative,
within 30 days after the date of service of a copy of the request upon the
personal representative or his attorney, may notify the claimant in writing
that if he desires to prove the claim he must commence a separate action or .
suit against the personal representative on the claim within 60 days after
the date of receipt of such notice. If the claimant fails to commence a
separafe action or suit within 60.days after the date of receipt of the notice,
the claim, to the extent disallowed by the personal representative, is barred.

Section 156. Summary determination procedure. In a proceeding for
summary determination by the probate court of a claim disallowed in whole
or in part by the personal representative:

(1) The personal representative shall move or plead to the claim as
though the claim were a complaint filed in an action or suit.

(2) The court shall hear the matter without a jury, after notice to the
claimant and personal representative. Upon the hearing the court shall
determine the claim in a summary manner and shall make an order allow-
ing or disallowing the claim in whole or in part.

(3) No appeal may be taken from the order of the court made upon the
summary determination.

Section 157. Interested persons . heard in summary determination or
separate action or suit. Any interested person may be heard in a proceed-
ing for summary determination by the probate court of a claim, and may
intervene in a separate action or suit againé‘c the personal‘ .representativ;e
on the claim.

Section 158. Créditor may obtain order for payment. A creditor whose

claim has been allowed or established by summary determination or

“
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separate action or suit, and who has not received payment within six
months after the date of the first publication of notice to interested persons,
may apply to the court for an order directing the personal representative
to pay the claim to the extent that funds of the estate are available for
that payment.. |

Section 159. Proof for court allowance of disallowed claim. A claim
that has been disallowed by the personal representative may not be allowed
by any court except upon some competent, satisfactory evidence other than
the testimony of the claimant,.

Section 160. Waiver of statute of limitations. A claim barred by the
statute of limitations may not be allowed by the personal representative or
by any court except upon the written direction or consent of those inter-
ested persons who would be adversély affected by allowance of the claim.

Section 161. Extension of statute of limitations. If a claim is not barred
by the statute of limitations on the date of death of the decedent, the claim
is not barred by the statute of limitations thereafter until at least one year
after the date of death.

Part 2. Discharge of Encumbrances

Section 162. Discharge of encumbrances. (1) As used in this section: -

(a) “Voluntary encumbrance” means any mortgage, trust deed, security
agreement, pledge or public improvement assessment lien, or any lien
arising from labor or services performed or materials supplied or
furnished, or any combination thereof, upon or in respect of property.

(b) “Involuntary encumbrance” means ahy encumbrance upon prop-

erty other than a voluntary encumbrance.

(2) If property upon which an encumbrance exists on the date of the
death of the testator is specifically devised, the devisee takes it subject
to the encumbrance, ‘and the personal representative is not required to
make any payment on account of the obligation secured by 1;he encum-
brance, whether or not the testator was personally liable on the obligation
secured by the encumbrance, except as provided otherwise ih the will or

in subsection (3) or (4) of this section.

(3) Unless the will provides otherwise, the devisee of specifically de- - -

vised property may require that an encumbrance thereon be fully or




Lo
11
12
13
L4
15
16
17
18
19
20
21
22
238
24
26
26
27
28
29
30
31
32
,33

34

[61] SB 506
notice of his appeintment} first publication of notice to interested persoms,
the fexceutor or administrator]) pe"rson‘al representative, in an action there-
for, is liable only to the extent of the assets in his hands at the time the

summons is served upon him and allocable to the payment of fsueh} the

claim Junder and} pursuant to fhe p}eﬁmeﬁs of ORS 116.510+ sections 151

and 152 of this 1969 Act.
ARTICLE VI. ACCOUNTING, DISTRIBUTION AND CLOSING
Part 1. Allocation of Income
Section 168. Allocation of income. Unless the will of the decedent
otherwise provides, income from the assets of the.elstate, of a testate dece-

dent received after the death of the decedent and before final distribution,

including income realized from property that is sold or otherwise expended ‘

for the purpose of. discharging expenses of administration, claims and |

inheritance and estate taxes, shgll be determined in accordance with the
rules applicable to a trustee under ORS 129.010 to 129.140 and distributed
as follows: ' '

(1) To specific devisees, the income received from the property devised

to them respectively, less the taxes, ordinary repairs and other expenses

incurred in the management and operation of the property, any interest
paid during the period of adfninistratidri on account of such property and
an appropnate portion of taxes imposed on income, excluding taxes on
capltal gains, that are paid from the estate during the period of admmlstra-
tion.

7(2) 'fo all other devisees,' except devisees of pecuniafy devises that are
not iﬁ trust and that do not qualify for the maritalb deduction provided for

in section 2056 of the Internal Revenue Code of 1954 (26 U.S.C. 2056), as

M/ /767,
amendeéf e remainifAig income 1n proportion to their respectlve interests .

in the assets of the estate that have not been dlstrlbuted to them or ex-
pended for the payment of inheritance or estate taxes charged agalnst their
partlcular shares of the estate, computed at the time of each such distribu-
t1on on the basis of inventory values. As used in this subsectlon ‘remaining
income” means the total income from all property that is not specifically
devised; less the taxes, ordinary repairs and ofher expenses incurred in

the méﬁagemeht and operation of all such property from which the estate
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is entitled to income, ahy interest paid during the period of administration
on account of such property, any interest paid on general pecuniary devises

and the taxes imposed on income, excluding taxes on capital gains, that are

paid from the estate during the period of administration and that are not

charged against the property specifically devised.
(3) Income receieved during the period of administration under this

section and distributed to a trustee shall be treated as income of the trust.

Part 2. Partial Distribution

Section 169. Petition and order for partial distribution. Upon petition
by the personal representative or other interested person, and after such
notice and hearing as the court may prescribe, the court may ofder the
personal fepresentative to distribute, prior to final settlement, property of
the estate to the persoh or persons who would be entitled to the property
under the will or under intestate succession on final distribution, if the
court finds that: |

(1) All inheritance taxes payable to the State of Oregon have been paid
or the State Treasurer has consented in writing to the distribution;

(2) After the distribution sufficieﬁt assets will remain to pay support of
spouse and children, expenses of administration, unpaid claims and all
known unpaid creditors of the decedent or of the estate; and
(3) The distribution may be made without loss to creditors or injury
to the estate or tb any interested person.

Section 170. Undertaking .Of dis'tributee. The court may require a bond
or other secur%fc;r the pp;éo‘fgé%fgfpérs and other interested persons
who'might suffer loss or injury because of the distribution 6f property
under section 169 of this Act.

Section 171. Discharge of personal representative. The distribution of

property in accordance with the order of the court under section 169 of this

Act is4a full discharge of the personal i*epresentative in respect to all

. 3 g . g >3
property embraced in the order, 47l La /’”‘*"""“C"(’ Ncalh oo Lt
VR - YRS - o £ d—%f
Section 172. Petition and order for refund by distributee. If, after the
distribution of property under section 169 of this Act, it appears that all or
any part of the property distributed is required for the payment of claims

andvexpenses of administration, including determined and undetermined
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‘partially discharged out of other assets of the estate not specifically de-

vised, if

(a) The encunﬁbrance is an involuntary encumbrance; or
. /(b) The encumbrance is a voluntary encumbrance and - 7

(A) The vglill‘specifically directs full or partial discharge of the en-
cumbrance out of other assets; or |

(B) The personal repfesentative receives rents or profits, or both, from
the propei'ty and the de;zisee requests that he apply all or part of the
rents or profits, or both, in full or partial discharge of the obligation
secured by the encumbrance, in which event the personal representat-ivé'_
shall apply the rents or profits, or both, upon principal or interést, or both,
owing upon the obligation, as requested; or

“(C) Any beneficiary under the will requests, in a writing signed by
the- benéficiary and delivered to the ,pérsonal, representative, that the
obligation secured by the encumbrance be fully or partially discharged
out of property, or the proceeds of the sale thereof, which otherwise would
pass to the beneficiary.

(4) If a claim based upon an obligation secured by a voluntary en\-
cumbrance upon specifically devised property is presented and- paid, or if
specifically devised real property subject to a voluntary encumbrance is
redeerﬁed, and the ‘devisee is not entitled to exoneration pursuant to sub-
section ‘(3) of this section, the pérsonal representétive has a lien upon the
property in the amount paid, and the lien shall be administered upon as
an asset of the estate.

(5) If property is spyecifically devised by ‘a will executed before the
effeétive date of this section, and if an encumbrance upbn that pfoperty
exists on the date of the death of the 'tesfator, the rights of the devisee of . .
that property in respect of exoneration thereof out of other assets of the
estate shall be determined in accordance with the law in effect on the date
the will was executed. l

- Section 163. Power to redeem estate property. Unless otherwise pro-
vided by the will, the personal representative may redeem property of the

estate sold on foreclosure of mortgage or upon execution if it appears that
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the redemption would be for the benefit of the estate and would not be
prejudicial to creditors.

Section 164. Encumbered assets; powers of personal representative.
When any assets of the estate are encumbered by an involuntary or volun-
tary encumbrance, the personal representative may pay the encumbrance
or any part thereof, renew or extend any obligation secured by the encum-
brance or convey or transfer the assets to the creditor in satisfaction of his
lien, in whole or in part, whether or not the holder of the encumbrance has
filed a claim, if it appears to be for the best interest of the estate. Payment
of an encumbrance shall not increase the share of the distributee entitled
to the encumbered assets unless the distributee is entitled to exoneration
under subsection (3) of section 162 of this Act.

Part 3. Actions and Suits

Section 165. ORS 121.020 is amended to read:

121.020. Survival of causes of action. All causes of action or suit, by
one person against another, [shether arising on eontraet or otherwigse;} sur-
vive to the personal frepresentatives} representative of the former and
against the personal trepresentatives] repreéentative of the latter. -[—'Ilhe
excentors or administraters may mointain an aetion thereon against the party
’agaiﬁs% whom the eause of action acerned; or after his death against his persenal

Section 166. Continuation of action or suit without claim presentation.

An action or suit against a decedent commenced before and pending on

the date of his death may be continued as provided in paragraph (b) of
subsecﬁon (2) of ORS 13.080 without presentation of a claim against the
estate of the decedent;

Section 167. ORS 121.090 is amended to read:

121.090. Action not to be commenced until claim presented and dis-
allowed; liability on claim presented after four months from notice. FAnt
No action against {an exeentor er administrater] a personal representative
shall faet} be commenced until' the claim of the plaintiff has been {duls}
presented to the fexeeuntor o adammqt—rafeei—} personal representative, and by
him {rejeeted} disallowed. If the claim is presented after the expiration of
fthe period of six} four months {frem and} after the date of the {published
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state and federal tax liability, the personal representative shall petition the

court to order the return of the property. Notice of the hearing on the

petition shall be given as provided in section 13 of this Act. Upon the hear-

ing the court may order the distributee to return the property distributed

or any part thereof, or to pay its value as of the time of distribution, and

may spé_cify the time within which the return or payment must be made.

If the property is not returned or the payment is not made within the time
ordered, the person failing to return the property or pay the value may be
adju.dge‘d, in contempt of court and judgment may be entered against him
and his sureties, if any. ‘
Part 3. Accounting and Distribution"

Section 173. Llablllty of personal representative. A personal represent-
ag:lg;# % for and/[chargeable in his accounts with:

(1) All of the estate of the decedent that comes into his possession at
any time, including the income therefrom.

(2) All property not a part of the estate if:

(2) He has commingled the property with the assets of the estate; or .

- (b) The properfy was received under a duty imposed on him by law in

the capacity of personal representative.

(3) Any loss to the estaté arising from:

" (a) Neglect or unreasonable delay in. collec‘ting_the assets of the estate.

(b) Neglect in paying over money or delivering propérty (/)f the estate.

(c) Failure to pay taxes as required by law or to close the estate within
a reasonable time.

(d) Embezzlement or commingling of the assets of the estate with other
property.

(e) Unauthorized self-dealing.

(f) Wrongful acts or omissions of his co-personal representatives that

he could have prevented by the exercise of ordinary care.-

(g) Any other negligent or wilful act or nonfeasance in his administra- -

tion of the estate by which loss to the estate arises.

&
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Section 174, Nonliability of personal representative. A personal rep-
resentative is not liable for or chargeable in his accounts with:
(1) Debts due the decedent or other assets of the estate which remain
uncollected without his fault. |

(2) Loss by the decrease in value or destruction of property of the
estate if the loss is caused without his fault.

Section 175. Accounting by personal representative. (1) A personal

- representative shall make and file in the estate proceeding a verified

account of his administration:
(a) Unless the court orders otherwise, annually within 30 days after

the anniversary date of his appointment.

(b) Within 30 days after the date of his removal or resignation or the

revocation of his letters.
(c) ‘When the estéte is ready for ﬁnal settlement and distribution.
(d) At such other times as the court may order.
(2) Each account shall include the following information:
« (a) The period of time covered by the account. |
(b) The total value of the property with which the personal representa-
tive is chargeable according to the inventory, or, if there was a prior
account, the amount of the balance of the prior account.
(c) All money and‘ prdperty received during the period covered by the
account. '
| (d) All disbursements made during the period covered by the account.
Vouchers for disbursements shall accompany the account, unless otherwise
provided by order or rule of the court.
(e) The money and property of the estate on hand.

(f) Such other information as the personal representative considers

necessary to show the condition of the affairs of the estate or as the court -

may require.

(3) When the estafe is ready for final settlement and distribution, the
account shall also include: |

(a) A statement that all Oregon income, inheritance and personal
property taxes, if any, have been paid, or if not so paid, that payment of

those taxes has been secured by bond, deposit or otherwise.

e
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(b) A petition f01j a decree authorizing the personal representative to
distribute the estate to the persons and in the portions specified therein.

4) It thé beneficiaries consent thereto in writing and all creditors of

the estate have been paid in full, the personal representative, in lieu of the

final account otherwise required by this section, may file as his final

account a verified statement that includes the following:

(a) The period of time covered by the account.

(b) A statement that all creditors have been paid in full.

(c) The statement and petition referred to in subsection (3) of this
section.

Section 176. Notice for filing objections to final account and petition
for distribution. (1) Upon filing the final account and petition for decree

of distribution, the personal representative shall fix a time for filing
objections thereto in a notice thereof. Not less than 20 days before the time

fixed in the notice, the personal representative shall cause a copy of the

notice to be mailed to:

(a) Each heir at his last-known address, if the decedent died intestate.v

(b) Each devisee at his last-known address, if the decedent died testate.
(c) Each creditor who has not received payment in full and whose

claim has not otherwise been barr;ed.

(d) Any other person known to the personal representative to have 61—‘

to claim an interest in the estate being distributed.

(2) If the State Public Welfare Commission, its
authorized agent or the Board of Control or its \
authorized agent has filed its claim pursuant to ORS
chapters 411 to 417 or subsection (3) of ORS 179.620 2
against the estate, and the claim has not been settled
or paid in full, the personal representative shall
deliver to the State Public Welfare Commission or the
Board of Control a copy of the final account at the
same time and manner for service of notice provided in |

suhsection (1) of this section. t

and petition for distribution, specifying the particulars of the objections.

Upon the filing of objections the court shall fix the time for hearing

thereon.

Section 178. Decree of final distribution. (1) If no objections to the final

account and petition for distribution are filed, or if objections are filed,

7
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(b) A petition for a decree authorizing the personal representative to
distribute the estate to the persons and in the portions specified therein.

4) It thé beneficiaries consent thereto in writing and all creditors of

the estate have been paid in full, the personal repfesentative, in lieu of the

final account otherwise required by this section, may file as his final

account a verified statement that includes the following:

(a) The period of time covered by the account.

(b) A statement that all creditors have been paid in full.

(c) The statement and petition referred to in subsectionl (3) of this
section.

Section 176. Notice for filing objections to final account and petition

for distribution. (1) Upon filing the final account and petition for decree
of distribution, the personal representative shall fix a time for filing
objections thereto in a notice thereof. Not less than 20 days before the time

fixed in the notice, the personal representative shall cance a nnne <2 410

w

6)(2)/ &‘he -ri;)fiEe need not bé mailed to the personal representative.
WXB’) Propf of the mailing to those persons entitled to notice shall be made
by‘ affidavit and filed in the estate proceeding at or before approval of the
fihal account, '

Section 177. Objections to final a(;count and petition. Any person en-
titled to notice under section 176 of this Act may, within the time fixed
for the filing, file in the estatve proceeding his objections to the final account
and petitién for distribution, specifying the particulars of the objections.
Upon the filing of objections the court shall fix the time for hearing
thereon.

Section 178. Decree of final distribution. (1) If no objections to the final

account and petition for distribution are filed, or if objections are filed,
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upon the hearing, the court shall give its decree of final distribution. In its
decree the court shall designate the persons in whom title to the estate
available for distribution is vested and the portion of the estate or property
to which each is entitled under the will, by agreement approved by the
court or pursuant to intestate succession. The decree shall also contain any

findings of the court in respect to:

(a) Advancements.
(b) Election against will by the surviving spouse.
’ (c) Rénunciation, ‘- |

(d) Lapse,

(e) Adjudicated controversies.

() Partial\ distribution, which shall be confirmed or modified.

(2) Retainer, |

(h) -Claims for which a special fund is set aside, and the amount set
aside. | |

(i) Contingent claims that have been allowed and are still unpald

(j) Approval of the fmal account in whole or in part.

(2) The personal representative is not entitled to approvall of his final

account until Oregon income, inheritance and personal property taxes, if
any, have been paid and appropriate receipts, releases and clearances
therefor have been filed, or unt11 payment of those taxes has been secured
by bond, deposit or otherw1se | o .

(3) If, by agreernent approved by the court, property is distributed to

persons in whom title is vested by the decree of fmal distribution otherw1se

than as prov1ded by the will or pursuant to 1ntestate succession, the decree ‘

operates as a transfer of the property between those persons

(4) The decree of f1na1 dlstrlbutlon is a concluswe determmatlon of the

persons who are the successors 1n 1nterest to the estate and of the extent |

and character of the1r 1nterest therem subJect only to the rlght of appeal »b

and the power of the court to vacate the decree

't

f1na1 account 1s approved the personal representatlve and hlS surety,‘

1

subJect to the rxght of appeal to the power of the court to vacate 1ts fmal

N R 5}

orders and to the prowsmns of sectxon 188 of thlS Act, are reheved from

Sectnon 179 Effect of approval of fmal account To the extent that the ‘7

RN
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liability for the administration of his trust. The court may disapprove the
account in whole or in part, surcharge the personal representative for any
loss caused by any breach of duty and deny in whole or in part his right
to receive compensation.

Section 180. Distribution; order in which assets appropriated; abate-
ment. (1) If fhe' will expresses an order of abatement, or the testamentary
plan or the express or implied purpose of the devise wouid be defeated by
the order of abatement stated in subsection (2) of this section, the shares
of the distributees abate as may be found necessary to give effect to fhe
intention of the testator.

(2) Except as provided in section 54 of this Act as to the shares of
pretermitted children, and in section 112 of this Act as to the shafe of the
surviving spouse who elects to take against the will, shares of distributees
abate without any preference or priority as between real and personal
property in the following order: | |

(a) Property not disposed of by the will,

(b) Residuary deVISes

(¢) General devises, ' \

(d) Spec1f1c devises,

(3) A general devise charged on any spec1f1c property or fund is con-

sidered, for purposes of abatement, property spec1f1cally devised to the

extent of the value of the thing on which it is charged. Upon the failure -

or insufficiency of the thing on which it is charged, it is considered a
general devise to the extent of the failure or insufficiency. Abatement
within each classification is in proportion to the amounts of property each
of the beneficiaries w—o.uld have received had full distribution of the
property been made in accordance with the tefrns of the will.

(4) Persons to whom the will gives tangible vpersonal property not used

in trade, agriculture or other business are not required to contribute from

that property unless the particular gi forms a substantial amount of the

(5) When the subject matter of a preferred devise is sold or used inci-
dent to admlmstratlon abatement shall be achieved by approprlate adjust-

ments in, or contrlbutlon from other 1nterests in the remaining assets

WMM/ ;
# 4

total estate and the court specifically orders contribution because of the%gg"d/
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Section 181. Interest on pecuniary devises. General pecuniary devises
not entitled to a share of income under subsection (2) of section 168 of this

Act bear interest payable from the residuary estate at the rate of

4 percent per annum for a period beginning one year after the first appoint-
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ment of a personal representative until payment, unless a contrary intent
is evidenced in the will or unless otherwise ordered by the court.

Section 132. Right of‘retainer. The amount of the indebtedness of a
distributee to the ésta’te if due, or its present worth if not due, shall be
offset against the interest of the distributee in thle estate; but the distributee |
has the benefit of any defense that would be available to him in a direct
proceeding for recovery of the debt. The right of offset and retainer is prior
and superior to the rights of judgment creditors, heirs or assignees-of the
distributee.

Section 183. Distribution to foreign personal representativé. When ad-
rﬁinistration of an estate in this state has been completed and the estate is
in a condition to be distributed,,thé court, upon application By the personal

representative, may authorize the delivery to the personal representative

of an estate of a decedent pending in a foreign jurisdiction of such property
as the court finds appropriate for the payment of débts, taxes or other
charges or for distribution to the beneficiaries of the estate in the foreign
jurisdiction. |

Section 184, ORS 117.680 is amended to read:

117.680. Compensation of personal representative. (1) Upon application
to the court a personal representative is entitled to receive compensation
for his services as pfovided in this section. If there is more tﬂan one
personal representative acting concurrently, the compensation shall not be
increased, but may be divided among them as they agree or as the court

may order. The compensation {previded by law for an exeeutor or adminis-

trater] is a commission upon the whole estate , -[-&eeeﬂﬁ-teé -fel’ by imt as
follows: ' |

(a) Upon the property subject to the jurisdiction of the court; including
income and realized g’din‘s:

e} (A) Seven percent of any sum fup tel not exceeding $1,000.
{3} (B) Four percent of all above $1,000 and not exceeding $10,000.




[

]

10

11

12

13

14

16

18

17

.18

19
20
21
22
23
24
26
26
27
28
29
30
31
82
28

- 34

| ‘ [69] - SB 506
-[—éeH- (C) Three percent of all above $10,000 and not exceeding $50,000.
-Hdé—} (D) rI;wo percent of all above $50,000.

(b) One percent of the property, exclusive of life insurance proceeds,

not subject to the jurisdiction of the courtybut reportable for Oregon
“inheritance tax or federal estate tax purposes.

(2) In all caées, such further compensation as is just and reasonable

may be allowed by the court fer judge thereofs} for any extraordinary and
unusua}l services'vnot ordinarily required of fen exeewtor o administeatort
a personaliépresentative in the discharge of his trust.

(3) When a decedent by his will has made special provision fof the
compensation of a personal represehtativé, the personal representative is
not entitled to aﬁy‘other compensation for his services, unless prior to

his appointment he signs and files with the clerk of the court a written

renunciation of the compensation provided by the will.

Section 185. Expenses of persbnal representative. A personal represen-

tative shall be allowed in the svettlement of his final account all necessary
expensés incurred in the care, vmanagement and settlement of the estate,
ihcluding reasonable feés of appraisers, attorneys and other qualified per-
sons employed by him. A personél representative who defends or prose-
cutes any proceeding in good faith and with just cause, whether successful
or not, is entitled to receive from the estate his necessary expenses ‘and
disbursements, including reasonable attorney fees, in the proceeding.
Section 186. Order of escheat. If it appears to the court, at any time
after the expiration of foﬁr months after the date of the first publication

of notice to interested persons, that there is no known person to take by

descent the net intestate estate, the court shall of_der that the estate

escheat to the State of Oregon and that the whole of the estate, after
payment of claims, taxes and expenses of administration, be distributed
to the Division of State Lands. There shall be no further proceeding in
the administration of the estate, and. the estate shall summarily be closed.

Seétion 187. Disposition of unclaimed assets. If a report filed in the
estate proceeding by the personal representative not less fhan 30 days
after the date of enigry of the‘ decree of distribution shows that payment

or x’,delivery of .property in his possession or under his control cannot be

74
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made to a, distributee entitled thereto, either because the distributee
fefuses to accept the property or because he cannot be found, the court
may direct the personal representative to pay or deliver the property to
the Division of State Lands, to be placed in the escheat funds of the state.

The personal representative shall take the receipt of the Division of

State Lands stating from whom the property was received, a description

* of the property and the name of the person entitled to the property. The

person entitled thereto may apply for and recover the property in the
manner provided for recovery of escheat funds.

Section 188. Discharge of personal representative. Upon the filing of
receipts or other evidence satisfactory to the court that distribution has
been made as ordered in the final decree, the court shall enter an order of
discharge. The discharge so entered operates as a release of the personai
representative from further duties and as a bar to any suit against the
personal representative and his surety. The court may, in its discretion
and upon such terms as may be just, within one year after entry of the

O el et~
order of discharge, permlt a—su-l-t to be brought agamst the personal repre-

mistake, inadvertance, surprise or excusable neglect of the claimant.

Section 189. Recording of final decree and discharge order in other
counties. If real proper%y belonging to the estate is situated in a county
other than that in which the estate is being administered, the personal
representative shall cause to be reéorded in the deed records of that
other county certified copies of the decree of final distribution and the
order discharging the personal representative. ’4

| Section 190, Reopening estate of decedent. Upon the petition of any in-
terested person, the court, with such notice as it may prescrlbe may order
the estate of a decedent reopened if other property is dlscovered if any
necessary act remains unperformed or for any other proper cause appear-

ing to »the court.  The court may reappoint the former personal repre-

_sentative, or appoint another personal representative, to administer any

additional property or to perform such other acts as are considered
necessary. The provisions of law as to original administration apply, in

so far as applicable, to accomplish the purpose for which the estate is

e
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reopened, but a élaim thét already is adjudicated or barred may not be
asserted in the reopened administration.

Section 191. Reports by county clerks to Division of State Lands. A
county clerk, upon request, shall furnish to the Director of thg Division of
State Lands the titles of estates of decedents that have remained open for

more than three years and in which no heirs, or only persons whose right

_to inherit the proéeeds thereof is being contested, have appeared to claim

the estate.
Section 192. ORS 120.130 is amended to read:
120.130. Rec\overy of escheated property. (1) Within 10 years after

fadement in any procceding in the eirenit eourt escheating real property to
the state; o after the order of the eourt having probate jurisdietion direeting
ﬂweem%y&ﬂeee%esehea%eéfea}pwpeﬁy%efhes%&#e;aﬁdiﬁaﬂeth&eases
within 10 yeass after payment of the proceeds of escheated personal properts

%o the State Land Beard:] the entry of a decree of final distribution designa-

ting title to an estate available for distribution in the Division of State
Lands or an order df escheat to the state, ¢ claim may be \made for the
property escheated, or the proceeds éhereof, by or on behalf of a person -
not fa pasty e privy o such preeceding; ner} having actual knowledge of
the -Emakmge% gaeh judement} decree or order {er of sueh pawment to the
State Land Board].

(2) The claim shall be made by a petition filed fin the esurt in whieh the

Lands. The claim is considered a contested case as provided in ORS
183.310 and there is the right of judicial review as provided in. ORS: 183.480.
The petition. shall. be verified i.n the same ,ma‘nnerAas .a-complaint and::
shall state: -

(a) The age and place of residence of. the claimant by whom or on

“whose behalf the petition is filed;

' (b) That the claimant lawfully is entitled to fsweh} the’ property or .
proceeds, briefly describing.the -‘Esaaﬂe-]--.property or proceeds;
-.(¢)- That at the time the property escheated to. the state the claimant .

iahad no knowledge or notice thereof;

- (d) That the ‘claimant. claims the property or proceeds as an heir fer




10
11
12
18
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
82

33

SB 506 [72]
m&ﬁhﬂ;}oras{eﬂemeﬁ&éﬂhﬁs%gﬁﬂdé&n%me%eﬁeﬁ}
the personal representative of an heir, setting forth the relationship of

the decedent {5} who at the time of his death was the owner -Eeii same];

(e) That 10 years have not elapsed since the fnaking of the judgment or
erdert entry of the decree escheating the property to the state £ ex sinee
the payment of the proceeds of the escheated estate by the administrator
thereof to the State Lund Board puwrsuant to the erder of the eourt having
probate jurisdietion}; and

(f) If the petition is not filed by the claimant himself, the status of
the petitioner 5 whether exeentor; administrator; eonservator or guardiant.

13} Fhe State Land Beard shall be made o defendant in the proeeeding
and & eopy of the petition must be served upen the elerk of the board at least
20 dayo before the hearing of the petition: The court must try the issue; as
mmm&mmmm&em&eﬁaw#wﬁe&wm
parby-t _

+4} (3) If it is determined that the claimant\ is entitled to fsueh}
the property or the proceeds thereof, fthe eourt must order the same to be
delivered} the Director of the Division of State Lands shall deliver the
property to the petitioner, subject to and\chaljged with the inheritance tax
thereon, if any, and the costs and exf)enses of the state in connection there-
with. %mma@wmkwmmmmmm
*ﬁ%heutiﬁ%efes%ef%%e%hest&%e;&eefﬁﬁedeepy,efwhiehmshaﬂbe

H53 (4) If the person whose property for £ands} escheated or reverted
to the state was at any time an inmate of a state institution in Oregon

for the finsane or feeble-minded} mentally ill or mentally deficient, the rea-

sonable unpaid "cost, as determined by the Oregon State Board of Con-

trol, of the care and maintenance of the person while a ward of fsueh}
the institution, regardless of when the cost was incurred, may be deducted
from, or, if necessary, be offset in full against, the amount of the escheated
property. fer funds; and; for the purpese of collecting the charge; the State
Bonsd of Gontrol shall have the ght to intervene and &ilo nn account in any

——
,
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Section 193. Payment of debt and delivery of propérty to foreign per-
sonal representative without local administration. (1) Three months or

more after the death of a nonres1dent decedent, any person indebted to

the estate of the nonresident decedent or having possession of tangible-
personal property or an instrument evidencing a debt, obligation, stock
or chose in action belonging to the estate of the nonresident decedent may / .
make payment of the indebtedness, in whole or in part, or deliver the
tangible personal property or the instrument evidencing the debt, obli-

'y 'y

gation, stock or chose in action to the foreign personal representative
the foreign persbnal representative stating:

(a) The date of the death of the nonresident decedent;

(b) That no local administration or application therefor is pending
in this state; and '

(c) That the foreign personal representative is entitled to payment or
delivery.

(2) Payment or delivery made in good faith on the basis of the affi-
davit is a discharge of the debtor or “pefson having possession of the per-
sonal property.

3) Pa&ment or delivery may not be made under this section if a resi-
cient creditor of the nonresident decedent has notified the debtor pf the
nonresident decedent or the person having possession of the personal
propertyvbelonging to the nonresident decedent that the debt should not

be paid nor the property delivered to the foreign personal representa-

tive.
Part 4. Apportionment ot" Estate Taxes
Section 194. Definitions. As used in secfions 194 to 202 of this Act:
(1) “Estate” means the gross estate of a decedent as determined for the

purpose of federal estate tax and the inheritance tax payable to this state
as provided in subsection (1) of ORS 118.100.

(2) “Person” means any individual, partnership, association, joint stock
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company, corporation, government, political subdivisioﬂ, governmental
agency or local governmental agency.

(3) “Person interested lin the estate” means any person entitled to re-
ceive, or who has received, from a decedent or by reason of the death of a
decedent any property or interest therein included in the decedent’s

estate. It includes a personal representative, guardian, conservator or

trustee.
(4) “State” means any state, territory or possession of the United
States, the District of Columbia or the Commonwealth of Puerto Rico.

(5) “Tax” means the federal estate tax and the inheritance tax pay-
able to this state as provided in subsection (1) of ORS 118.100, and in-
terest and penalties imposed in addition to the tax.

Section 195. Apportionment among interested persons; valuations; testa-
mentary apportionment. Unless the will otherwise provides, the tax shall
be apportioned among all persons interested in the estate. The apportion-
ment shall be made in the proportion that the value of the interest of
each person interested in the estate bears vto the total value of the inter-
ests of all persons interested‘in- the estate. The values used in determin-
ing the tax shall be used for that purpose. In the event the decedent’s
will directs a method of apportionment of tax different from the method
described in sections 194 to 202 of this Act, the method described in the
will shall control.

Section 196. Apportionment proceedings; equitable apportionment;
peﬁalties and interest; court determination. (1) The court in which the
administration of the estate is proceeding may on petitidn for the purpose
determine the apportionment of the fax. .

(2) If the court finds that it is inequitable to apportion interest and
penalties in the manner provided in section 195 of this Act because of
special circumstances, it may direct apportionment thereof in the manner
it finds equitable.

(3) If the court finds that the assessment of penalties and interest as-
sessed in relation to the tax is due to delay caused by the negligence of
the personal representative, the court may charge him with the amount of

the assessed penalties and interest.
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"(4) In any suit or judicial proceeding to recover from any person in-
térested in the estate the amount of the tax apportioned to the person in.
accordance with sections 194 to 202 of this Act, the determination of the

probate court in respect thereto is prima facie correct.

Section 197. Withholding of tax; recovery from distributee; bond of
distributee. (1) The personal representative or other person who is in
possession of the property of the decedent and who is required to pay the
tax may withhold from any property distributable to any person interested |
in the estate, upon its distribution to him, the amount of tax attributable to
his interest. If the property in possession of the personal representative
or other person required to pay the tax and distributable to any person
interested in the estate is insufficient to satisfy the propoftionaté amount
of the tax determinéd to be. due from the person, the personal representa'-
tive or other person required to pay the tax may recover the deficiency
from the person intefested in the estate. If the property is not in the
possession of the personal representative or the other person required
to pay the tax, the personal representative or the other person required
to pay the tax may recover from any person interested in the estate the.
amount of the tax apportioned to the person in accordance with sections
194 to 202 of this Act. 7

(2) If property held by the persohal representative is distr_ibtited prior
to final apportionment of the tax, the distributee shall provide a bond or
other ‘security for the apportionmént liability in the form and amount
prescribed by the personal representative. /

Section 198. Allowances for exempfions, deductions and credits. (1) In

making an appoftionment, allowances shall be made for any exemptions

granted, any classification made of persons interested in the estate and

any deductions ‘and credits allowed by the law imposing the tax.

(2) Any exemption or deduction allowed by reason of the relationship
of any person to the decedent or by reason of the purposes of the gift in-
ures to the benefit of the person bearing that relationship or receiving the
gift; except that when an interest is subject to a prior present interest
which is not allowable és a deduction, the tax apportionable against the

present interest shall be paid from principal.




10

11

12

13

14

156

16
17
18
19
20
21
22
22
24
26
26
21
28
29

30

- 31

32

33

34

SB 506 [76]
3) Any deduction for property previously taxed and any credit for gift
taxes or death taxes of a foreign country paid by the decedent or his

estate inures to the proportionate benefit of all persons liable to appor-

tionment.
(4) Any credit for inheritance, succession or estate taxes or taxes in
the nature thereof in respect to property or interests includable in the

estate inures to the benefit of the persons or interests chargeable with
the payment thereof to the extent that, or in proportion as, thé credit
reduces the tax. ' |
(6) To the extent that property paséing to or in trust for a surviving
spouse or any charitable, public or similar gift or bequest does not con-
stitute an allowable deduction for purposes of the tax solely by reason of
an inheritance tax or other death tax imposed upon and deductible from
the property, the property shall not be included in the computation pro-
vided for in section 195 of this Act, and to that extent no apportionment
shall be made against the property. This subsection does not apply to any
case where the result will be to deprive the estate of a deduction other-
wise allowable under section 2053 (d) of the Internal Rev;anu7e Code of
0,17

1954 (26 U.S.C. 2053 (d)), as amended /];gﬁmg to geductmn for state

death taxes on transfers for public, charitable or religious uses.

‘Section 199. Income interests; life or temporary interests; charging
corpus. No interest in income and no estate for years or for life or othér
temporary interest in any property or fund is subject to apportionment as
between the temporary intefest and the remainder. The tax on the tempo-
rary interest and the tax, if any, on the remainder is chargeable against
the corpus of the property or funds sﬁbject to the temporary interest and
remainder.

Section 200. Proceedings for recovery of tax; liability of personal repre-
sentative; apportionment of amount not recox;ered. Neither the personal

representative nor other person required to pay the tax is under any duty

to institute any suif or proceeding to recover from any person interested

in the estate the amount of the tax apportioned to that person until the
expiration of three months next following final determination of the tax.

A personal representative or other person required to pay the tax who




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24
25
26
27
28
29
30
31

32

34

771 : SB 506
institutes the suit or proceeding within a reasonable time after the three-
month period is not subject to any liability or Suréharge because any
portion of the tax apportioned to any person interested in the estéte was
collectiple at a time following the death of the decedent but thereafter
became uncollectible. If the personal representative or other person re-
quiredv to pay the tax cannot collect from any person interested in the
estate the amount of the tax apportioned to’ the person, the amount not
recoverable shall be equitably apportioned among the other persons in-
terested in the estate who are subjéct to apportionment,

Section 201, Foreign personal representatives and estates. A personal .
repfesentative acting in another state or a person required to pay the
tax who is domiciled in another state may institute an action in the courts
of this state and may recover a prOpdrtionate amduht of the federal estate
tak, of an estate tax payable to another state or of a déath duty due by
a decedent’s estate to another state, frorﬁ a person interested in the estate
who is either domiciled in this state or who owns property in' this state
subject to attachment or execution. For the purposes of the action the
determination of apportionment by the court having jurisdiction of the
administration of the decedent’s estate‘in the other state is prima facie
correct. |

Section 202. Construction. Sections 194 to 202 of this Act embody the
Uniform Estate‘iTax Apportionment Act and shall be construed to ef-
fectuate its general purpose to make uniform the law of those states
which enact it.

ARTICLE VII. ESTATES OF ABSENTEES .

Section 203. Petition for administration of estate of absentee. Adminis-
tration may be had upon the estate of an absentee. A petition for adminis=
tration shall state, in addition to the information required by section 83
of this Act:

(1) Whether the absentee, when last heard from, was a resident or

-nonresident of this state.

‘(2) The address of the absentee at his last-known domicile.
~ (3) (a) That, to the best knowledge of the petitioner and after diligent

search, the whereabouts of the absentee is and has been unknown for a
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period stated of not less than one year, and that the petitioner has reason
to believe and believes the absentee is dead; or

(b) That the death of the absentee at the time, location and in the
circumstances stated in the petition is probable, and that the ‘fact of his

death is in doubt solely by reason of the failure to find or identify his

remains,
Section 204. Setting date of hearing on petition; notice of hearing. (1)
Upon the filing of a petition under section 203 of this Act, the clerk of the

court shall set a date for hearing not less than 30 days after the date of
filing the petition, unless the court sets an earlier date. A copy of the
notice of the hearing shall be sent:

(a) To the absentee at his last-known address by registered mail and
by postage prepaid letter to be forwarded through the United States
Social Security Administration to his last-known address available to that
agency.

(b) By ordinary mail to the devisees and heirs named in the petition.

(2) The court may order that additional notice of the hearing be
given by publication or by other means. Proof of mailing may be made
by the petitioner by affidavit. \

Section 205. Appointment of person to represent absentee; directing
search. The court may appoint some disinterested person‘ as guardian ad
litem to appear for the absentee at the hearing on the petition. The
court may direct the petitioner or the guardian ad litem to make search
for the absentee in any manner the court considers advisable, including
any or all of the following methods:

(1) By inserting in one or more suitable publications a notice request-
ing information from any person having knowledge of the whereabouts
of the absentee,

(2) By notifying officers of justice and public welfare agencies in
appropriate locations of the disappearance of the absentee.

(3) By engaging the services of an investigation agency.

Section 206. Hearing on petition. Upon the hearing on the petition the
court shall determine whether the absentee has died and if so, the date

of his death and whether he died testate or intestate. Upon finding that
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. the absentee has died, the court shall grant letters accordingly, or, in the

absence of that finding, may deny the petition. An appeal may be taken
from the order (;f the court. |

Section 207. Effect of finding of death. The finding of the court that
the absentee has idied is conclusive as to the estate of the absentee only if:

(1) Notice of the hearing on the petition was given as required by
section 204 of this Act; and.

(2) The court finds that diligent search for the absentee was made.

Sectioh 208. Procedure for administering estate. Upon the entry of the
order of the court finding that the absentee has died and granting letters,
administration of the estate of the absentee, whether testate or intestate,
shall proceed as provided for the estates of other decedents, except as
otherwise provided in sections 203 to 212 of this Act.

Section 209. Revocation of letters; proceedings upon revocation. Upon
proof that the absentee is alive,.letters theretofore granted shall be re-
voked. Acts ofrfhe personal representative before revocation of letters are e
valid % %%Lafmuion thmmpresentative
has no further power in the capacity of personal representative except
as provided in this section. The personal representative shall pay claims
allowed and proved, file an account of his administration for the period of
time before revocation of letters and transfer any property in his posses-
sion to the person for whose estate he acted or to the duly authorized
agent of that pefson. » |

Section 210. Rights of absentee. (1) If property of the absentee has
been sold by the personal representative, the absentee has no right, title
or interest in or to‘the property sold, but only to the proceeds realized
therefrom or so much thereof as may remain in the possession of the
personal representative upon the closing of the estate.

(2) The absentee, for a period of five years after distribution of the
estate, has a right to recover from the distributees any of the estate or
proceeds of the estate of the absentee that remain in their possession, but
there is no right of recovery from purchasers of property sold _by the
distributees.

_Section 211, Substitution of parties. After revocation of letters the

#/n




1

|

h

SB 506 - 1801

absentee may be substituted as plaintiff in actions brought by the personal
representative. The absentee may be substituted as defendant, upon his
application or application by the plaintiff, in actions brought against the

personal representative. If the—absentee—is—substituted—as—defendant, he
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Section 212. Costs, expenses and charges. The costs, expenses and

charges attending the granting of letters and their revocation shall be

paid out of the estate of the absentee. If the petition for administration

is not granted, the petitioner shall pay the costs, expenses and charges.
ARTICLE VIII. INHERITANCE TAX

Section 213. ORS 118.010 is amended to read: ‘

118.010. Property, transfers and interests subject to tax. (1) All prop-
erty, tengible or intangible. and any interest therein, within the juris-
diction of the state, whether belonging to the inhabitants of this state or
not, which passes or vests by {dewes; eurtesy} survivorship, will or by
statutes of inheritance of this, or anly other state, or by rex)esting, repay-

ment or settlement of any previously escheated estate or part thereof,

or by the exercise or nonexercise of a general power of appointment as
provided in subsection (5) of this section, or by deed, grant, bargain, sale
or gift, or as an advancement or division of his or her estate, made in con-
templation of the death of the grantor or bargainor or intended to take
effect in possession or enjoyment after the déath of the grantor, bargainor
or donor to any person or persons, or to any body or bodies, politic or
corporate, in trust or otherwise, or by reason whereof any person or body
politic or corporate shall become beneficially entitled, in possession or ex-
pectation, to any property or income thereof, is subject to tax at the rate
specified in ORS 118.100, to be paid to the State Treasurer for the use
of the state. ‘ .

(2) (a) Whenever property, other than real property held by the en-
tirety, is held inv the joint names of two or more persons, or deposited in
banks or other institutionslor depositories in the joint names of two or
more persons and payable to either or the survivor, upon the death of one

of such persons the right of the surviving joint tenant or tenants, person
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or persons to the immediate ownership or possession and enjoyment of
Such property shall be deemed a taxable transfer in the same manner as

though the whole property to which such transfer relates belonged

absolutely to thé deceased joint tenant or depositor and had been dévised
or bequeathed to the surviving joint tenant or tenants, person or persons,.
exceptihg therefrom such parts thereof aS may be shown to have originally
belonged to such shrviving' joint tenant or person, and never to have
been acquired from the decedent. for less than a fair consideration in
money or money’s worth, and if the property has been acquired’from
decedent for less than such fair consideration, there shall be excepted
from the value 6f the property a portion equal to‘ the amount of the con-
sideration so furnished.

(b) Upon the death of one of the tenants of real property held by the
entirety, the right of the surviving tenant to the immediate ownership or
possession and enjoyment of such property shall be deemed a taxable
transfer in the same manner as though one-half of the whole _property
to which such transfer relates belonged absolutely to the deceased tenant
and had been devised or bequeathed to the surviving tenant.

(3) Any transfer of property made by a decedent by deed, grant, bar-
gain, sale or gift, within three yea;‘s prior to the decedent’s death without
a valuable and adequate consideration therefor, shall, unless shown to
the contrary, be deemed to have been made in contemplation of death
within the meaning of ORS 118.005 to 118.840; but no such transfer made
before such three-year period shall be treated as having been made in

contemplation of death if:

(a) No gift taxes were payable under ORS chapter 119 on such transfer;
or |

(b) All gift taxes payable under ORS chapter 119 on such transfer
were paid when due. '

(4) In the event of death of one of the tenants of property held by the
entirety, after sale thereof upon an executory or instalment contract, the
trénsfer of the decedent’s interest in the unpaid balance owing upon such
contract at the time bf death shall be deemed a taxable transfer in the

same manner as under paragraph (b) of subsection (2) of this section.
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(5) When, after August 3, 1955, property passes or vests subject to a
general power of appointment, for the purposes of the taxes imposed by
ORS 118.005 to 118.840 by reason 6f the death of the donor, the donee is
deemed to have acquired the full taxable intérest from the donor. For
the purposes of the taxes imposed by ORS 118.005 tb 118.840 by reason of
the death of the donee of such a general power, an appointee, or benefi-

ciary who takes where the power of appointment is not exercised is deemed

to have acquired from the donee the full taxable interest of the property
which passes or vests by reason of the exercise or honexercise of the
power by the donee. A general power of appointment is one which the
donee may exercise in favor of himself, his estate, his creditors or the
creditors of his estate, during lifetime or at death, and includes one under
which the donee may convey or transfer ownership of the property ta
whomever he may choose. A power to consume, invade, or appropriate
property for the benefit of the donee which is limited by an ascertainable
standard relating to the health, education, support, or maintenance of the
donee shall not be deemed a general power of appointment.

Section 214. ORS 118.230 is amended to read:

118.230. Lien of tax; liability for payment; limitation. (1) Every tax .
imposed by ORS 118.005 to 118.840 is a lien upon the property embraced in
any inheritance, devise, bequest, legacy or gift until paid, and the person
to whom such property is transferred, and the administrators, executors
and trustees of every estate embracing such property are personally liable

for such tax until its payment, to the extent of the value of such property.

(2) However, in all estates, excepting those of nonresident deceased, if
all inheritance taxes are not sued for within six years after the amount
of such taxes is determined by the [prebate eourt and the netice of sueh
determination has been served upen thel State Treasurer, as provided iﬁ ‘
{ORS 118:6901 section 221 of this 1969 Act, they are conclusively presumed
to be paid and cease to be a lien against the estate, or any part thereof,
except that as to property not previously reported to the State Treasurer,
the time limitation shall run only from the time of the repofting thereof.
In estates of nonresident deceased, such limitation period shall not apply

until one year has elapsed after official notice of the death of the non-
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resident deceased, with description and probable value of the estate, has

been filed with the State Treasurer.

Section 215. ORS 118.280 is amended to re;ad:

118.280, Power to sell for payment of tax; tax lien transferred to pro-
ceeds when property of estate sold or mortgaged. (1) Evrery‘ executor,
administrator or trustee has power to sell as much of the property em-
braced in any inheritance, -devise, bequest or legacy, as will enable him
to pay the tax imposed by ORS 118.005 to 118.840, in the same manner as he
is authorized to do for the payment of the debts of .a decedent. '

(2) Any part of the gross estate sold tpursuant to an order of the eouxd
or by wirtue of a power eonferred by will} for the payment.of claims against
the estate and expenses of administration, for the payment of the fax
imposed by ORS 118.005 to 118.840, or for pufposés of distribution, shall
be divested of the lien of such tax, and such lien shall be transferred to
the proceeds of such sale. A mortgage on property executéd fpursuant te
an order of court or by wvirtue of a pe’wer eonterred by will} for payment of
claims against the estate and expenses of administration and for payment
of the tax imposed by ORS 118.005 to 118.840 shall constitute a lien upon
said property prior and superior to the inheritance tax lien, which in-

heritance tax lien shall attach to the proceeds of such mortgage.

Section 216. ORS 118.300 is amended to read:

118.300. Deferred payment; bond. Any person or corporation bene-
ficially interested_ih any property chargeable with a tax under ORS 118.010,
and executors, administrators énd trustees thereof, may elect, within six
months from the death of the decedent, not to pay rsuch tax until the
person or persons beneficially interested therein shall come into actual
possession or enjoyment thereof. If it is personal property, the person
or persons so electing shall give a bond to the state in fthe penalty of three
times} double the amount of fsuek} the tax, with such sureties as the
fprebate judge of the proper eounty} State Treasurer may approve, condi-
tioned for the paymenf of such tax and interest thereon, at such time
and period as the person or persons beneficiélly interested therein may
come into actual pdssession or enjoyment of such property, which bond

shall be executed and filed, and a full return of such property fapen eath}
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made to the [prebste esuxt} State Treasurer within six months from the
date of transfer thereof, as in this section provided. Such bond must
be renewed every five years.

Section 217. ORS 118.350 is amended to read:

118.350. Compromise and compounding tax; proceedings in case of
actions or suits involving title to real property. (1) Whenever an estate,
devise, legacy or beneficial interest therein, charged or sought to be charged
with the inheritance tax is of such nature or is so disposed that the liabil-
ity of the same is doubtful, or thé value thereof cannot with reasonable
certainty be ascertained under the provisions of law, the State Treasurer
may, with the written approval of the Attorney General setting forth the
reasons therefor, compromise with the beneficiaries or representatives of
such festates} estate, and compound the tax thereon. {5 but the settlement
approvald The payment of the amount of the taxes so agréed upon shall
discharge the lien against the property of the estate.

(2) In any suit or action fin the eivenit eourt of the state} involving the
title to real property fenly}, in which it appears, by the pleadings or other-
wise, that an inheritance tax is or might be payable to the State of bregon
by reason of the death of any person whose estate has not been adminis-
tered in Oregon, {sueh eivewit} the court shall direct that a copy of the
pleadings in such cause be served upon the State Treasurer, such service/
to be made as summons is served in any cause in the circuit court of this
state. Thereupon further proceedings in the cause shall be suspended
until the State Treasurer has had an opportunity to appear therein, such
appearance to be made within the time that is required by the service
of summons upon a private .person or corporation. The State Treasurer
shall appear in the cause and present the claims of the state, if any, fo
an inheritance tax, and it is the duty of the Attorney General of the state
to represent the state and the State Treasurer in such proceedings, and the
State Treasurer may, with written approval of the Attorney General
setting forth the reasons  therefor, compromisé and compound the tax
claimed to be due upon the passing of such real property. Such settle-

ment and compromise shall be entered of record in the journal of the pro-
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ceedings of such court. Thereafter the payment of the amount of taxes so
agreed upon shall discharge the inheritance tax lien against the prop-
erty. If a compromise is not effected, the amount of tax, if any, due upon
the passing of the real property shall be determined by the feirewit} court‘ |
as are other questions involved in such litigationg and subject to the same
right of appeal to the Suprembe Court. The decree of the feirenit} court
or of the Supreme Court, if there is an appeal, is conclusive és to the
amount of taxes due upon the passing of the real property and payment
thereof shall discharge the lien against the property.

Section 218. ORS 118.640 is amended to read: .
118.640. Evaluating particular inte;'e'sts. (1) Hivers inhreritanee; devise;
beq&és%;leg&eyerg&#t}apenwh&eh&%a*isimpe&eda&d&%ﬁ&@%%e

denth of the decedent. or as soon thereafter as may be praetieable} The personal

representative ‘of the estate of a decedent shall inventbry the property
of the estate as provided in section 96 of this 1969 Act; {provided; that}
but when {suek} an interest is contingent, defeasible or of such a nature
that its {ull end} true\cash value cannot sooner be ascertained, fet the
date of decedent’s de&th—} it shall be feppraised} determined at the time
when fsueh} the value first becomes ascertainable, at its {fall aﬁd} true
cash value as of the date of decedent’s death and without diminution for
or on account of any valuation made or tax paid theretofore upon the
particulaf estates upon which the devise, bequest, legacy or gift may have
been limited.

(2) Whenever a gift or devise of real property w'hich is subject to
inheritance tax passes to or vests in a husband and wife as tenants by the '
entirety, the inheritance tax thereon shall be determined in the same
mannerasthough{eaehe%s&ehteﬂaﬁtsbyﬂ&eeﬁﬁfe%y%eek&naﬂdkéde&
one-half of the property as tenants ih eemmen] the grantees or devisees took
undivided halves 'of the real property as tenants in common.

(3) Whenever fany} an estate or interest is so limited that it may be
divested by the act or omission of the devisee or legatee, {sueh} the estate
or interest shall be télxed as fi£} though there were no possibiiity of such

divesting.




10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

SB 506 ' [86]

(4) The value of fevery} a limited estate, income, interest or annuity
dependent upon any life or lives in being shall be determined by the
rules or standards of mortality and of value used by the “Actuaries’ or
Combined Experience Tables,” except that the rate of interest on comput-

ing the present value of all fsueh} limited estates, incomes, interests or

- annuitities shall be four percent per year. The value of the interest or

estate remaining after fsueh} the limited estate, income, interest or an-
nuity shall be determined by deducting the amount found to be the value
of fsueh] the limited estate, income, interest or annuity from the value
of the entire property in which fsuek} the limited estate, income, interest
or annuity exists,

Section 219. ORS 118.660 is amended to read:

118.660. Delivery to State Treasurer of tax return and copy of inventory,
(1) {E¥er—y—]- The executor, administrator or trustee of femy} an estate
subject to an inheritance tax under the laws of this state, whether or
not any such tax may be payable, fas soon as pmet-}e&ble after the appraive-
ment oF reappraisement of the estate and} before the court\ authorizes any
payment or distribution to the legatees or to any parties entitled to a
thenefieiery] beneficial interest therein, shall deliver to the Staté Treas-
urer a copy of each inventory fand appfaisemeﬂﬂ-k duly certified to be such
by the clerk of the court, or by the executor, administrator or trustee per-
sonally or by his attorney of record  and shall file with the elexk proof

(2) EBverx sueh} The executor,- administrator or trustee or, if none is
appointed, an heir or other representative of the decedent, shall, as soon
as practicable, fmake and} file with the State Treasurer a feehedule; List
or sgtatement; werified by his oath and} return in a form to be prescribed
by the State Treasurer, which {sehedule} shall include a statement of the
hame, age and relationship to the deceased of each person entitled to any
theneficiary] beneficial interest in the estate, together with the Huall and}
true cash value of {suek} the interest, a list and description of all trans-‘
fers of property, in trust or otherwise, made by the decedent in his iife-
time as a di\'rision or distribution of his estate in contemplation of death or

intended to take effect at or after his death , fend} such other data as
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- the State Treasurer deems appropriate in the determination of inheritance

taxes and a compdtation of any tax payable. {I the estate of the deeedent

ia subject to & tax; whether or mot any such tax may be paysble; but the
estate will not be probated or administered; an heir of decedent; aeeeptable

m%heS%&m%mweﬁMﬁlew&h%heStﬁe%W&lﬂeeseheéﬂﬁﬁs&

ob statement; containing alse therein o deseription of the assets and the prop-

properly: be deducted in the detormination of inheritunce taxes due therefrom

o8 provided in ORS 180707

‘Section-220. Section 221 of this Act is added to and made a part of
ORS 118.005 to 118.840. ‘

Sectién 291. Determination of tax by State Treasurer; notice. The State
Treasurer shall determine the amount of the tax. If he determines that
there is a deficiency in the amount of the tax as computed in the return,
he shall give notice of the deficiency to the person who filed the return
and to the attorney"for that person.

Section 222. ORS 118.700 is amended to read:

118.700. Filing objection to determination of tax; redetermination by
court; appeal. (1) Within 60 days after notice of the {fassessment and} de-
termination by the {probate eenrt} State Treasurer of any tax imposed by
ORS 118.005 to 118.840, of- within such additional time thereafter as may
be fixed by written stipulation of the parties or as may be allowed by
the court, {the State Freasaver; or] any person ‘interested therein £+ may
file with the court fobjeetions} objection thereto in writing, and pray for
a {reassessment and} redetermination ‘of feueh} the tax.

(2) Upon fany} objection being so filed, the {prebatet court shall appoint
a time for the 'hearing.t‘h'ereof, and cause notice of fsuek} the hearing to
be giVeﬁ by mail to the State Treasurer, and to all other parties inter-
ested, at least 10 days before the hearing fthereof}. At the time appointed
in fsuek} the notice, the court shall proceed to hear fsueh] the objection
I} and any evidence which may be offered in support thereof or opposi-
tion thereto. TAll evidenee heard en such reappraisement shell be redueed
to writing and Siled with the closk of courk: I after such honring; the court
£inds the ameunt at which the propesty is eppraised is it full end true velue;




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

217

28

30

31

32

33

34

SB 506 [88]

sttel appraisements but i it finde that the appraisement was made at & greater
or smaller sum then the full and true value of the property; or that the same
was not made fairly or in good faith; it shall: by order; set aside the appraise-
ment and determine sueh value} If, upon the hearing, the court finds that
the determination by the State Treasurer of any tax imposed by ORS
118.005 to 118.840 was erroneous, the court shall, by order, redetermine the
tax.

(3) The State Treasurer 3} or anyone interested in the ’Wﬁf ap-
praised; may appeat bo the cirenit court from the judgment; order; and deereo
of the eounty eourt in the premises; and} determination of the tax may appeal
to the Supreme Court from the order ; jadement; er deereet of the feirenit
‘court in the {same} manner fes is} provided by law {for eppeals from the
eonnty and eivenit eourtst. All appeals taken from the {judgment or deereet
order of the court shall be had and tried on appeal in the same manner
and with like effect as appeals in suits in equity are heard and tried.

- Section 223. ORS 118.990 is amended to read:

118.990. Penalties. 3} Any pei'son in possession or control of any
record, file or paper containing information relating to the estate of a
deceased person or 'any intereét therein and who fails, neglects or refuses
to exhibit the same upon the written request of the State' Treasurer or
his representative, specifyixig and describing such instrument, shall be
punished by imprisonment in the county jail not more than one year or
by a fine not exceeding $500.

2> Vielation of subseetion (2) of ORS 118650 is punishable; upen eon-
wietion in any eourt having jurisdietion of misdemeanors; by & fine of not more

ARTICLE IX. GUARDIANSHIPS AND CONSERVATORSHIPS
Part 1. Guardianships |

Section 224. ORS 126.006 Vis amended to read:

126.006. Definitions for ORS 126.006 to 126.565. As used in ORS 126.006
to 126.565, unless the context requires otherwise:

(1) “Court” means any court having probate jurisdiction or a judge

fhereof.
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2) “Guardian” means any person appointed under ORS 126.006 to
126.565 as guardian of the person, guardian of the estate, or both, for any
othér person. |

(3) “Incompetent” includes any person Who, by reason of mental iliness,
mental deficiency, advanced age, disease, weakness 6f mind or any other
cause, is unable unassisted to properly manage and take care of himself
or his property.

(4) “Institution” includes any public or private institution located within
or outside this state.

(5) “Minor” means any person who has not arrived at fhe age of ma-
jority‘ as provided-in ORS 109.510. or 109.520.

(6) “Missing person” means any person whose whereabouts is unknown
and whose absence is uneacplainéd or who is kewun_ to be unable to return
to his usual place of abode and is unable to manage his affairs during his

absence,

63} (7) “Spendthrift” includes any person who, by excessive drink-.

ing, idleness, gaming or, debauchery of any kind, spends, wastes or lessens
his éstate so as to expose or likély to expose himself or his family to want
or suffering, or to. cause any public authority or agency to be charged
for any expénse of the support of himself or his family.

HP (8) “Ward” means any person for whom a guardian has been

appointed.
Section 225. ORS 126.106 is amended to read:

/

126.106.. Jurisdiction to appointb guardians, Any court having probate

jurisdiction may appbint:

(1) Guardiang ef the person, guardians of the estate, or both, for resi-
dent incofnpetehts or resident minors.

(2) Guardians of the peréon or guardians of the person and estate for
incompetents or minors who, although not residents of this state, are
physically present in this state énd whose welfare requires such appoint-
ment,.

(3) Guardians of the estate for resident spendthrifts.

(4) Guardians of the estate for nonresident incompetents, nonresident

minors or nonresident spendthrifts who have property within this state.

JPl///
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| (5) Guardians of the estate for missing persons who have property
within this state, 8-— &AL Mot eten i )7 Tkl oAl

Section 226. ORS 126.111 is amended to read:

126.111. Venue for appointment of guardians. The venue for the ap-
pointment of a guardian fshall be} is:

(1) In the county where the proposed ward resides; fex}

(2) I the propesed ward does not reside in this states} In any county in
which any property of the proposed ward is located ; {3 or

(3) In any county in which the proposed ward is physically present.

Section 227.- ORS 126.126 is amended to read:

126.126. Petition for appointment of guardian. Any person may file
with the clerk of the court a petition for the appointment of a guardian.
The petition shall include the following information, so'far as known by
the petitioner:

(1) The name, age, residence and post-office address of the proposed
ward.

(2) Whether the proposed ward is an incompetent, minor, missing

person or spendthrift, and whether he is a resident or nonresident of this

state.
(3) Whether the appointment of a guardian of the person, guardian of
the estate, or both, is sought.

(4) The name, residence and post-office address of the proposed
guardian, and that the proposed guardian is qualified to serve as guardian.
(5) A general description and the probable value of the property of
the proposed ward and any income to which he is entitled. If any moneys

are paid or payable to the proposed ward by the United States through the:

‘Veterans Administration, the petition shall so state.,

(6) The name and address of any person or institution having the care,
custody or control of a proposed ward who is an incompefent or minor.

(7) The reasons why the appointment of a guardian is sought, the re-
lationship, if any, of the petitioner to the proposed ward and the interest,.
if any, of the petitioner in the appointment. |

Séction 228. ORS 126.131 is amended to read:

126.131. Issuance of citation..b (1) Except as otherwise provided in ORS
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126.136, 126.141 and 126.146, the court, upon the filing of a petition under

ORS 126.126, shall order the issuance of a citation requiring the persbns

or institutions referred to in subsection (2) of this section to appear and
show cause why a guardian shoﬁld not be appointed for the proposed
ward. | v

(2) Citation issued unaer subsection (1) of this section shall be served:

(a) If the proposed ward is an incompetént, on any person or an of-
ficer of any institution having the care, custody or control of the incom-
petent, and on the incompetent.

(b) If the proposed ward is a minor, on any person or an officer of
any instifution havihg the care, custody or control of the minor, and if
the minor is 14 years of age or older, on fhe minor.

(c) If the proposed ward is a missing person, on the missing person and
on such other persons as the. court may direct. |

~ f£e¥} (d) If the proposed ward is a spendthrift, on the spendthrift.

& (e) If the proposed ward is receiving moneys paid or payable
by the United States through the Veterans Administration, on a representa-
tive of the Veterans Administration. -

Section 229. ORS 126.146 is amended to read: \

126.146. Se’;vice of citation; appearance. (1) The citation issued under
ORS 126.131 shall require the person or institution served to appear and
show cause why a guardian should not be appointed for the proposed ward:

(a) If served personally within the county in which the proceeding is
pehding, within 10 days after the date of service. - ‘ _

(b) If setved personally within any other county in this state, within
20 days after the date of service, |

(c) If served by publication or if Served personally outside this state -
but within the United States, within four weeks _after ‘the date of first
publication or after the date of personal service.

(d) If served personally outside the United States, within six weeks

Vafter the date of service.

(2) The citation shall be served and returned as summons is served

on a defendant and returned in a civil action. 'If the proposed ward is

_a missing person, citation shall be served on the missing person by publi-
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cation, by registered es—ecertified mail to his last-known address and by
postage prepaid letter to be forwarded through the United States Social
Security A"dminist'ration‘to his last-known address available to that agency.

(3) Service of citation is not necessary.on a person or an officer of an
institution who has signed the petition, has signed a written waiver of
service of citation or makes a general appearance.

Section 230. ORS 126.151 is amended to read:

126.151. Order of appointment. If it appears to the court that the
allegations of the petition are sufficient and that a guardian should be ap-
pointed for the proposed ward, the court shall make an order appointing a
guafdian. The order shall specify whether the guardian adppointed is
guardian of the person, guardian of the estate, or both; whether the ward
is an incompetent, minor , missing p'erson or spendthrift; and whether the
ward is a resider;t or nonresident of this state. The court by order shall
specify the amount of the bond to be executed and filed by the guardian.

Section 231.- ORS 126.166 is amended to read: |

126.166. Preferences in appeinting guardians. The parents of a minor,
or either of them, if qualified and suitable, shall be preferred over all
others for appointment as guardian of the person for the minor. Subject
to this preference, the court shall appoint as guardian for an incompetent,
minor , missing person or spendthrift fhe qualified person most suitable
who is willing to serve, having due regard, among other factors, to:

(1) Any request for the appointment as guardian for an incompetent
contained in a written instrument executed by the incompetent while com-
petent.

(2) Any request for the appointment as guérdian for a minor child ;:on'-
tained in a will or other written instrument executed by a parent of the
minor child. |

(3) Any request for the appointment as guardian for a minor 14 years
of age or older made by the minor.

(4) The relationship by blood or marriage of the proposed guardian
to the proposed ward. |

Section 232. Section 233 of this Act is added to and made a part of
ORS 126.006 to 126.565.
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Section 233. Term of bond; new bond; increasing or reducing bond.
(1) The bond of a guardian continues iﬁ effect until his final account is
approved and an order of discharge is entered, but a surety may termi-
nate his obligation upon notice in writing to the guardian and the court
specifying a date, not less than 30 days after the date of the notice, on
which the termination becomes effective. Before the date so specified the
guardian shall execute and file in the guardianship proceeding a new
bond, with sufficient surety or sureties, in the same amount and upon
the same conditions. If the guardian fails to do so, his authority as guardian
shall cease on the effective date of terminatioh 6f the obligation of the
surety on hi‘s bond, the letters of guardianship shall thereupon be canceled
and he shall make and file his. final account.

(2) The court may at any time increase or reduce the amount of the
bond required of a guardian for the protection of the ward and the estate
of the ward, either upon its own motion or upon the motion of the guardian
or any. interested person.

Section 234. ORS 126.186 is amended té read:

126.186. Letters of guardianship. When a guardian has filed a bond as
provided in ORS 126.171, and his name, residence and post-office add}‘ess
as provided in ORS 126.181, the court shall cause to be issued letters
of guardianship to the guardian. Letters of guardianship may be in the

following form:

State of Oregon

)
)
) ss
)
County of )
TO ALL WHOM THESE PRESENTS SHALL COME, GREETING:.

KNOW YE, That on , 19, the
(month), (day)
Court, ‘ County, State of Oregon, appointed
guardian of the
(name of guardian) ) j {person
| for _
or estate or person and estate) (name of ward)
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a(n)

(incompetent fer}, minor, missing person or spendthrift)

that the named guardian has qualified and has the authority and shall

perform the duties of gﬁardian of the
(person or estate or person and estate)
for the named ward as provided by law.
IN TESTIMONY WHEREOF, I have hereunto subscribed my name

and affixed the seal of the court at my office on

(month) (day)
19,

, Clerk of the Court

(Seal) By , Deputy

Section 235. ORS 126.230 is amended to read:

126.230. Inventory and appraisal of ward’s property. (1) Within 60
days after the date of his appointment, or, if necessary, such further time
as the court may allow, a guardian of the esta}te shall make and file in the
guardianship proceeding a verified inventory of all the property of the
ward which corhes to his possession or knowledge. |

(2) Whenever any property of the ward not mentioned in the inven-
tory comes to the possession or knowledge of a guardian of the estate,
he shall either make and file in the guardianship proceeding a verified
supplementary inventory within 30 days after the property comes to his
possession or knowledge, or include the property in his next accounting,
but the court may order which of the two methods the guardian shall
follow.

" (3) The court may order all or any part of the 'prqperty of the ward
appraised as provided in fORS 116:420 to 116-435} section 98 of this 1969 Act.

Section 236. ORS 126.245 is amended to read:

126.245. Discovery 6f debts or property. Upon the filing of a petition
in the guardianship proceeding by the guardian, the ward or any other
interested person, alleging that any person is indebted to the ward, or
has, or is suspected of having, concealed, e_mbezzled,'converted or disposed

of any property of the ward, or has possession or knowledge of any such
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property: or‘ of any writing relating to such properfy,_ the court may require
such person to appear and answer under oath coneerning the matter, and
proceed as provided in {ORS 116310 and 136315} section 139 of this 1969
Act,

Section 237. ORS 126.265 is amended to read:

126.265. Borfowin‘g money for ward. A guardian of the estate, with
prior approval of the court by order, may borrow money for the account
of the ward and may mortgage or pledge any property of the ward as
security therefor. If the court determines that the borrowing is necessary
or proper, the court shall make an order approving the borrowing. The
order approving the borrowmg may authorize one or more separate loans
thereunder. The order shall prescribe the maximum amount of, the
makimum rate of interest on and the date of final maturity of the loan or
loans, and shall describe the property, if any, to be rhortgaged or pledged
to secure the loan or loans. Any part of any such loan at any time not
fully secured is a general charge upon the estate of the ward , but o‘ne
who acquires an interest in any of the property of the estate for value
and without actual kﬁowledge of the charge takes free from it. Fhis
seﬁéendeesae%aﬁeet%hea-ppﬁeaﬁe&e%@%&%%e%se%&m
they relate to mortgages; buk; so far oo possible; the proccedings with respect
to morteages as seeurity theveford '

Section 238. ORS 126.295 is amended to read:

126.295. Gifts from ward’s estate; expenditures for ward’s relatives. A
guardian of the estate, with prior approval of the court by order, maj}, from
the estate of the ward which is not necessary for the proper care, mavin’-’
tenance, education and support of the ward and of persons to whom the
werd' owes a legal duty of support:

(1) Make reasonable gifts , en Behalf_ of the ward, to charitable or
religious institutions fen behalf of the ward} or to persons who are or have
been related to the ward by blood or marriage. If the court determines
that a gift made undejr this subsection shall be treated as an ddvancement,

the court shall so provide in the order authorizing the gift,
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(2) Provide for or contribute to the care, maintenance, education or
support of persons who are or have b;en related to the ward by blood or
marriage.

(3) Pay or contribute to the payment of reasonable expenses of remedial
care and' treatment for, and reasonable fuheral and burial expenses of,
persons who are or have been related to the ward by blood or marriage.

Section 239. ORS 126.338 is amended to read;

126.338. Distribution of copies of accounts; court settlement of accounts.
(1) Before filing any account other than his final account, a guardian of
the estate shall cause a copy of the account to be mailed or delivered:

(a) If the ward has been committed or admitted to, and not discharged
from, a state institution listed in ORS 426.010,' 427.010 or 428.420, to the
Secretary of thé Oregon State Board of Control and to the superintendent
of the institution who has presented a written request for a copy to the
guardian and filed a copy of the request in the guardianship proceeding

before the filing of the account.

(b) If there is a guardian of the persoh for the ward other than the
guardian of the estate, to the guardian of the person.

(c) If the ward is a minor 14 years of age or older or a spendthrift,
to the wérd.

(d) If fche Ward is a minor , a missing pefson or aﬁ incompeten_t, to the
ward’s spouse who is not under legal disability and to those of the ward’s
children, parents, brothers or sisters who are not under legal disability
and have presented a written request for a copy to the guardian and filed
a copy of the request in the guardianship proceeding before the filing of
the account.

(2) A gﬁardian of the estate shall file with each account other than his
final ac.count his affidavit or other proof satisfactory to the court that
copies of the account have been mailed or delivered as provided in sub-
section (1) of this section, showing the names of the persons to whom,
and the addresses to or at which, the copies were mailed or delivered.

(3) A guardian of the estate shall cause a copy of his final account
to be mailed or delivered to a ward not under legal disability, to each

person to whom copies of other accounts are required to be mailed or de-
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livered as provided in subsection (1) of this section, to the executor or

administrator of a deceased ward’s estate and to a successor guardian.

Within 10 days after the date of the mailing or delivery, any such person

may make and file in the guardianship pr'oceeding written objections to
the final account. : ' “
4) The court, before settlement' of .any _account, may provide for in-

spection of the balance of the property of the ward on hand. The court

shall settle each account filed by a"guardian of the estate by allowi"ng

or disallowing, either in whole or in part or surchargmg such account -

but without pre]ud1ce to ob]ections thereto at the tlme and in the manner
that objections may be made to a final account

- Section 240. ORS 126. 406 is amended to read

- 126.406. Sale or lease of ward’s property, purposes A guardlan of the ,

estate with prlor approval of the court by order, may sell meftgage-} or :

lease any of the property of the ward

sh1p estate or the guardian of the e’_ st at as such

(2) For the purpose of prov1d1n r the proper care, mamtenance,

educatlon and- support of the ward and of any person to whom the ward.

‘owes a legal duty of support

(3) For the purpose of mvestmg the proceeds g
(4) For any other purpose that is m the best interests of the ward
Section 241. ORS 126411 is amended to read

(1) For the purpose - of paying claims‘agamst the ‘ward, the guardlan-

126.411. Petition for sale or lease, A guardian of the estate may f11e:~

in the guardianship proceeding a petxtxon for the sale |; mortgaget or Iease
of any property of the ward. The petltlon shall include the following in-

formation, so far as known by the petitioner:

(1) The name, age, residence and post-office address of the ward.

(2) Whether the ward ‘is an incompetent, minor, missing person or
spendthrift, 7 '

(3) The name and address of any person of institution having the

care, custody. or control of a ward who is an incompetent or minor.
(4) A general description and the. probable value of all the property

of the ward that has come to the pbsession or knowledge of the guardian
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and not theretofore disposed of, and of all the property to which the
ward may-be entitled upon any distribution of any estate or of any trusf.

(5) The income being received from the property to be sold f; mext- -
gaged;} or leased, from all other pfo'pé‘rtfy of the ward and from all other.
sources, and the application of such income.

(6) Such other information concerning the -guardianship estate and
the condition of the ward as ié necessary to enable the court. to be fully
informed. . _

(7) The purpose of the proposed sale |; mertgage} or lease, a general
description of the requirements for such purpose and the aggregate
amount needed therefor.

(8) A specific description of the property to be sold f; mertgaged?
or leased.

Section 242. ORS 126.416 is amended to read:

126.416. Sale or lease of personal property. Ekcept as provided in ORS
126.471, if the court, upon the filing of a petition under ORS 126.411 for
the sale {; mertgage} or lease of personal property, determines that the
sale {; mertgage]l or lease is necessary or proper for any purpose re-
ferred to in ORS 126.406, the court shall order the sale & mortgage} or
lease to be made subject to such terms and conditions as the court may
consider necessary or proper. The court may, in its discretion, order a
hearing upon such petition and with such notice as the court may order
or without notice. If the proceeds of the sale for morteage} exceed $1,000,
the guardian, within 15 days after the date of the sale fo= mortzaget, shall
make and file in the guardianship proceeding a return of his proceedings

concerning the sale fer mertgngel, but such sale for mertgage} need not
be confirmed by the court.
Section 243. ORS 126.426 is amended to read: .
126.426. Sale or lease for more than five years (;f real property; issuance
of citation. (1) Except as otherwise provided in ORS 126.431 and 126.471,
the court, upon the filing of a petition under ORS 126.411 for the sale
{éf moertgage} of real property, or the lease of real property for a term

exceeding five years, shall order the issuance of a citation requiring the

persons or institutions referred to in subsection (2) of this section to
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appeér aﬁd show cause why an order for the sale f; mertgage} or lease
should not be made. - | ‘

(2) Citation issued under subsection 7(1) of this section shall be served:

‘(a) If‘the ward is an incompetent, on any person or an officer of any
institution having the care, custody or control of the incompetent, and
on the incompetent,

(b) If the ward is a mir'lor,'.on any person or an officer of any institu-
tion having the care, custody or control of the minor, and if the minor ig
14 years of age or older, an the m_ingr,

(c) If the ward is an incompetent or minor in the care, custody or con-
trol of any institution, an any person paying or liable for the care and
maintenance of the inco‘mpetent aor minor at the institution.

(d) If the ward is a missing person, on the missing person qnd on
such other persons as the court may direct.
| H&} (e) If the ward is a spendthrift, on the spendfhrift._

Section 244. ORS 126.431 is amended‘ fo; réad:.

126.431. Service of citation; appearance. (1) The citation issued under
bRS 126.426 shall require the persan .or institution served to appear and
show cause why an order fér the sale or lease should not be made: 4

(a) It served personally within the county in Which the proceeding is
pending, within 10 days after the date of service,

(b) If served personally within any other county in this state, within
20 days after the date of service. |

(c) If served by publication or if served personally outside this state

“but within the United States, within four weeks after the date of first

publication or after the date of personal service.
(d) If served personally outside the United States, within six weeks

after the date of service.

(2) The citation shall be served and returned as summons is served
on a defendant and returned in a civil action. If the ward is a missing
person, citation shall be ée‘rved on the missing person by publication, by
registered or certified mail to his last-known address and by postdgé pre-
paid letter to be forwarded th'rough the United Stdtes Social Security

Administration to his last-known address available to that agency.
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(3) Service of citation is not necessary on a person or an officer of an
institution- who has signed the petition, has signed a written waiver of
service of citation or makes a general appearance.

Section 245. ORS 126.436 is aménded to reéd;_

126.436. Order for sale or lease; terms and conditions. If it appears to
the court that the sale f; mertgage} or lease referred to in ORS 126.426 is
necessary or proper for any purpose referred to in ORS 126.406, the court
shall order the sale {5 We} or lease to be made. A fmertgagel sale or
fsurfacet lease ordered shall be made subject to such terms and conditions
as the court may consider necessary or proper. {An erder authorizing the
exceution of a lepse or other instrument for the purpese of exploring o
hydrecarbens; and all other minerals or substanees; similar or dissimilar; that
maybe??eé&eed#em‘&weudﬁﬂedbyﬂ}eleﬁweyshﬁﬁfeqtﬁfe&meﬁ

46 be paid; the period of the lease whieh shall be for a primary texm of 10 years

and go long thereafter as oil; gas; other hydrocarbons or other leased substances

bkasedpﬁmiseseflaﬁdspeekde?aﬂiﬁﬂed%hefew%h;aﬁémayaﬁ%heﬁﬂemh

other terms and conditlons as the eourt may eonsider necessary or proper in-
eluding; without limitation; o provision empowering the lessee to enter inte
by the lease; ineluding provisions for peoling or unitisation by the lesseer A
sale ordered shall be mede es provided in ORS 126:441 to 126:466; and subjeet
to maeh additional terms and conditions as the eourt may consider neeessary
or proper-

- Section 246. ORS 126.441 is amended to read:

126.441. Publie or private sale of real properfy; sale on credit. (1) The
order for the sale of real property under ORS 126.436 or 126.471 shall direct
that the sale be public or, if the court determines that it is in the best
interests of the ward, private. If public, the sale shall be made in the

same manner as like property is sold on execution, or, if the court de-
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termines that it is in the best interests of the ward, the court may order
the property to be sold on the premises or elsewhere.

- H2) Bxeept as otherwise provided in this subseetion; before proceeding to
sell real property at private sale; the guardian shell eause a netiee of the sale
to be published in & newspaper published in the eounty in which the property
is situated; o i no newspaper is publched in such eounty; then in a newspaper

_égen&ﬂeﬂﬂ&ﬁe&&we&me&w%k%&#ms&eeess&%%%%&r
_publishings in all: The notice shall inelude & deseription of the preperty; the

ﬂ%&téﬁ&ﬂd&ﬁ%?&éeﬂigﬁﬂ%&dd&feeﬂ&iﬁ;%%ehéﬂysh&ﬂbeﬁ&%le&ﬂﬂﬂﬁ
ene week after the date of last publication; the guardian will proeeed to sell the
fho waluo of the propesty does not excecd $L,000; the conrt may: order the selo

£33} (2) When the sale of real property is upon credit, the guai'dian
may take the promissory note of the purchaser for the deferred balance é)f
the purchase money, with a mortgage upon the property to secure the
payment thereof, or the guardian may sell fhe property on contfact of
sale, with title‘ reserved until thé deferred balance of the purchaée price
and interest thereon, if any, are paid.

Section 247. ORS 126.456 is amended to read:

126.456. Confirming or vacating sale of real property. (1) Upon the
hearing under ORS 126.451 of objections to the sale of real property or in
the absence of objections, the court shall _make' an o;der confirming the
sale and directing the execution 6f a proper conveyance to the proper
person by the guardian, unless the court determines that:

(a) There was substantial irregularity in the sale;

(b) The sum bid for the property is unreasonably less than the value
of the property; ot ‘ 7

(c) By reason of another bid, a net price can be obtained for the
property which exceeds by at least 10 percent the net price to be obtained
from the sale returped. »

(2) If the court determines that there was substantial irregularity in
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the sale, the court shall make an order vacating the sale and directing that
the property be resold as though no prior sale had been made.

(3) If the court determines that the sum bid for the property is un-
reasonably less than the value of the property, the court shall make an
order vacating the sale and directing that the property be resold fwitheut
further notiee of sale; but} subject to confirmation as provided in this
section.

(4) If the court determines that, by reason of another bid, a net price
can be obtained for the property which exceeds by at least 10 percent the
net price to be obtained from the sale returned, the ;:ourt shall make an
order vacating the sale, and either directing that the property be resold
to the higher bidder without further order fer netiee of sale}, or directing
that the property be resold {without further notiee of sale; but} subject to
confirmation as provided in this section,

Section 248. ORS 126.461 is amended to read:

126.461. Conveyance of real property; effect. A eonvexance exceuted by
the guardion under ORS 126456 shall set forth the book and page of the
jousnal of the court where the order for and the orden confisming or dizeoting
the sale of the real property ave emtered-] The effect of {the} a conveyance
of real property by a guardian under ORS 126.456 shall be the same as
though made by the ward while not under legal disability.

© Section 249. ORS 126471 is amended to read:

126.471. Sale or lease of property of spendthrift ward. (1) If the court, -
upon the filing of a petition undgr ORS 126.411 for the sale -[—, morteaget
or lease of any of the property of a ward who‘ is a spendthrift, determines
that the ward is competent and consents to the sale |5 mextzage} or lease
and that the sale {; mortzage] or lease is necessary or proper for any purpose
referred to in ORS 126.406, the court may order the sale {—, morteage} or
lease to be made subject to such terms and conditions as the court may

consider necessary, without the issuance of citation & pabhea!&eﬂ of neties

31 of sale} or confirmation by the court. If the proceeds of the sale fer

32

33

34

mortgage} exceed $1,000, the guardian, within 15 days after the date of
the sale for mortgage}, shall make and file in the guardianship proceeding
a return of his proceedings concerning the sale for mortgage}.
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(2) In the absence of a determination by the court that the ward who
is a spendthrift is competent and consents to the sale f meﬁg&ge—} or
lease of his property, such sale §; mertgage} or lease may be made only
as otherwise provided in ORS 126.406 to 126.495.

(3)%%&&%%&%%&%%%
seetion {1} of this seetion shall set forth the book and page of the jowmnal of
the eourt where the order for the sale is entered} The effect of {+hel a con-
veyance of real property by a guardian under subsection (1) of this section

shall be the same as though made'by the ward while not under legal

disability.
(4) Within 60 days after the date of the order under subsection (1)
of this section for the sale of real prgperty of the ward situated in any

county other than the county in which the order for the sale was made,
the guardian shall cause to be recorded in the record of deeds of such other
county a copy of the order for the sale certified by the clerk of-the court.
Section 250. ORS 126.476 is amended.to‘ read:- '
126.476. Exchange, partition, sale or surrender of ward’s property. (1) A
guardian of the estate, with prior approval of the court by order, may
accept an offer to exchange real or personal property, or both, of the
ward for real or personal propérty, or bqth, of another, or to effect a
voluntary partition of real or personal property, or both, in which the
ward owns an undivided interest, where it appears from the petition
therefor and the court determines that such exchange or partition is in

the best interests of the ward,

(2) A guardian of the estate, with prior approval of the court by order,

‘may accept an offer for the purchase or surrender of the interest or estate

~of the Ward in real or personal property, or both, where it appears from

the petition therefor and the court determines that:

(a) The interest or> estate of the ward in such property is contingent
or dubious; \ |

(b) The interest or estate of the ward in such property is a servitude
upoh the property of the offeror; |

" (¢) The interest or estate of the ward in such property is an undivided
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interest in property in which the offeror owns or is offering to purchase
another or the other undivided interest or interests; or

(d) For any other reason, there is no market for the interest or estate
of the ward in such property except by such sale or surrender to the
offeror. '

(3) A guardian of the estate may file in the guardianship proceeding
a petition for authority to accept an offer under subsection (1) or (2) of
this section. The petiti.on shall include the following information, so far
as known by the petitioner:

(a) The name, age, residence and post-office address of the ward.

(b) Whethér the ward i$ ah incompetent, minor , missing person or
spendthrift, .

(¢) The nafne and address of any pefson of institution having the careé,
custody or control of a ward who is an incompete'ﬁtvo"r mino¥.

(d) The name and address of the offeror.

(e) A Specific deScription of the property, interest or estate to be
exchangéd, partitioned, sold or surrendered, and the price or property
to be received therefor. | : |

(f) Such other information as the petitioner may consider necessary
to enable the court to be fully informed in respectb of the Subject matter.

(4) If the property, interest or estate to be exchanged, partitioned,
sold or surrendered consists solely of personal property or an interest
or estate therein, the provisions of ORS 126.416 shalllaphply,rexcept that
no return of his proceedings need be made and filed by the gu.ardia'n.

(5) If the property, interest or estate to be exchangéd, partitiongd,
sold or surrendered consists in whole or in part of,reaiuproperty or an
interest or estate therein, the provisions of .ORS 126.426 and 126.431 and
subsection/ (1) of ORS 126471 shall apply, except that no return of his
proceedings need be made and filed by the guardian.

(6) Upon the entry of an order of the court authorizing acceptance
of an offer under subsection (1) or (2) of this section, the guardian may
execute such instruments as are appropriate to effect such exchange,

partition, sale or surrender. If the guardian executes a conveyance of real
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property or an interest or estate therein, the provisions of ORS 126.461
and/126.466 and subsections (3) and (4) of ORS 126.471 shall apply.

(7) Except as otherwise provided in this section, the provisions of
ORS 126.406 to 126.471 do not apply to exchanges, partitions, sales or sur-
renders under this section.

Section 251. ORS 126.490 is amended to read:

126.490. Collateral attéck on sale, mortgage, lease or other disposition
of ward’s property. No proceedings for the sale, exchange, surrender,
partition, mortgage, pledge or lease f{{ineluding & lease exeented for the pur-
poses of exploring or prospeeting for and oxtracting; removing and dispesing
of oil; gas; other hydroearbens and all other minerals or substanees; shmilar
eféisqimﬁahﬂm%mwbepwdﬁeeéﬁemaweﬂéﬁﬁedp&/ts&aﬁ%tes&eh
lease}} of any property .of the ward by a guardian of the estate are
subject to collateral attack on account of any irregularity in the proceed-

ings if the court which ordered the sale, exchange, surrender, partition,~

‘mortgage, pledge or lease had jurisdiction to do so.

Section 252. ORS 126.495 is amended to read:

126.495. Transfer of ward’s property not an ademption. In case of the
sale or other transfer by a guardian of the estate of any real or personal
property specifically devised or bequeathed by fthe} a ward £+ who was
competent to make é will at the time he executed the will but was not
competent to make a will at fhe time of the sale or transfer and never
regained such competency , or specifically devised or bequeathed by a
ward who was a missing person subsequently found to be deqd and who
did not make a valid will after the sale or transfg'r, So that the devised
or bequeathed proberty is not contained in the estate of the ward at the
time of his death, the devisee or legatee may at his option take the value
of the property at the time of the death of the ward with the incidents of a
generél devise or bequest‘, or the procéeds of such sale or other transfer

with the incidents of a specific devise or bequest.

Section 253. ORS 126.540 is amended to read:

126.540. Discharge of guardian; e’xohération of surety; vacating order.
The court, after hearing objections filed. pursuant to ORS 126.338 to the
final account and upoh se‘tt'lement of the final account fef a gusrdian of
the estate} and determination that property of the ward has been delivered
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to the person lawfully entitled thereto, shall discharge the guardian and
exonerate the fsureties} surety on his bond. {The discharge terminates the
and exoneration do mot veleve the gnardien or the sureties on his bond from
Lability for previeus aets or emissiens of the gwardien} The court may, in
its discretion and upon such terms as may be just, at any time within
one yedr after notice thereof, vacate the order discha’rging the guardian
to permit recovery against the guardian and the surety on his bond, or
either of them, when it appears th&t the failure of the claimant to object
to the final account of the guardian resulted from the 'rﬁistake, inadvert-
ence, surprise or excusable neg.lect of the claimant.
Part 2. Transactions Without Oregon Guardianship

Section 254, Section 255 of this Act is added to and made a part of

ORS 126.006 to 126.565.

Section 255. Money or tangible chattels to or for minor. (1) Any
person under a duty to pay or deliver money or tangible chattels to a
minor may perform that duty, in-amounts not exceeding $5,000 in the
aggregéte, by paying or delivering the money or chattels to:

(a) The minor, if he is 18 years of age or older;

. (b) A parent or other relative of the miner with whom the minor
resides; or

(c) A guardian of the pérson for the minor,

(2) This section does not apply if the person making the payment or
delivéry has actual knowledge that a guardian of the estate for the minor
has been appointed or that proceedings for the appointment of a guardian
of the estate for the minor are pending.

(3) A person, other than the minor, receiving delivery of tangible
chattels under subsection (1) of this section may sell them for cash without
order of court. ‘

(4) Moneys received by a person, other than a minor, under subsection
(1) or (3) of this section vmay be applied by that person to the support
and education of the minor, excluding any compensation or other payments
tb himself except by way c;f feinibufsernent for out-of-pocket expenses

for goods and services furnished by third persons that were necessary
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for the support and education of the minor. Any money and any unsold
chattels in excess of sums required for the support and education of the
minor shall be preserved for the future support and education of the
minor and any balance not so used shall be turned over to thé minor when
he arrives at the age Qf majority as provided in ORS 109.510 or 109.520.

(5) Persons owing money or. property to minors who pay or deliver
it pursuant to paragraph (b) or (c) of subsection (1) of this section shall
not be responsible for the proper application thereof.

Section 256. ORS 126.555 is amended to read:

126.555. Settling claims or receiving or selling property without guardi- -
anship. (1) In addition to the authorization under section 255 of this 1969
Act for payment or delivery of money or tangible chattels to or for a
minor, where it appears that a guardian of the estate for a person under
legal disability has ,not' been appointéd, any court having probate juris-
diction, uI;on petition therefor and with such notice, or without notice, as
the court may ordér, and without the appointment of a guardian‘ of the
estate for such person, may make an order authorizing a person designated
in thé order to:

~ (a) Settle any débt or other chose in action not exceeding $1,000 due
to the person under legal disability and receive payment thereof;

. (b) Receive property having a value not exceeding $1,000 of the person
ubl'lder legal disability; or

(c) Sell. for cash with such notice, or without notice, as the court -
méy order, 'any of the real or personal property having a value noyt
exceeding $1,000 of the person under legal disability and r'eéeive the pro-
ceeds thereof.

(2) The person designated in the order of the cburt under subsection
(1) of this seétionvmay give a release and discharge for any debt or other
chose in action so‘ settled and paid or for any property so received, or
may execute such instruments as are appropriate to effect’ the conveyance
or transfer of any real or personal property so sold for cash. He shall
hbld, invest or use all funds or other property so received as ordered by

the court.

Section 257. When power of attorney not terminated by disability. (1)
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When a principal‘designates another his attorney in fact or agent by a
power of attorney-iﬁ writing and the writing contains no words which
otherwise limit the period of time ~ofk its effectiveness, the powers of the
attorney in fact or agent shall be exercisable by him on behalf of the

principal notwithstanding later disability or incompetence of the principal

at law.

(2) All acts done by the attorney in fact or agent pursuant to the power
of attorney during any period of disability or incompetence of the prin-
cipal at law shall have .the same éffect and shall inure to the benefit of

and bind the principal as though the principal were not disabled or

incompetent.

(3) If a guardian of the estate or conservator of the estate is appointed
thereafter for the principal, the attorney in fact or agent, during the con-
tinuance of that appointment, shall account to the' guardian or conservator
rather than to the principal. The guardian or conservator has the same
power that the principal would have, but for his disability or incompetence,
to revoke, suspend or terminate all or any part of the power of attorney.

Part 3. Conservatorships 7

Section 258, Sections 259 to 261 of this Act are added to and made a
part of ORS 126.606 to 126.675.

Section 259. Continuing business of ward. The court, by order, may
authorize a conservator to continue any business of the ward solely or
jointly with one or more of the ward’s partners or joint venturers or
as a corporation of which the ward is or becomes a shareholder. The order
may be made upon the petition for the appointment of the conservator
and that he shall be so authorized or upon the petition of the conservator
and citation or consent as upon sale or lease of property of a spendthrift
for whom a guardian of the estate has been appointed.

Section 260. Gifts from ward’s estate; expenditures for ward’s relatives.
(1) The court, by order, may authorize a conservator to:

(a) Make reasonable gifts, on behalf of the ward, to charitable or
religious institutions or to persons who are or have been related to the

ward by blood or marriage. If the court determines that a gift made under
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tﬁis paragraph shall be treated as an advancement, the cqurt shall so
provide in the order authorizing the gift. | '

(b) Provide for or contribute to the “care, maintenénce, education or
support of persons who are or have been related to. the ward by blood or
marriage.

(c) Pay or contribute to the payment of reasonable expenses of remedial
care and treatment for, and reasonable funeral and burial expeﬁses of,

persons who are or have been related to the ward by blood or marriage.

(2) The order may be made upon the petition for the appointmeht of
the conservator and that he be so authorized or upon the petifion of the
conservator and citation or consent as upon sale or lease of property of a

spendthrift for whom a guardian of the estate has been appointed.

Section 261. Accounting by conservator. (1) A conservator shall make
and file in the conservatorship proceeding a written vérified account of
his administratiori at the tirﬁes and of the kind required of a guardian of
the estate by ORS 126.336.

(2) Before filing anyvaccount other .than his final account, a con-
servator shall cause a ’copy of the acéount to be mailed or delivered to the
ward. If the ward is incompetent, the conservator shall cause a copy of
the account to be mailed or delivered to the ward’s spouse who is not
under legal disability and to those of the ward’s children, parents, brothers
or sisters who are net under legal disability and have presented a written
request for a eopy to the conservator and filed a copy of the request in
the conservatorship proceeding before the filing of the. a:ccount. Proof by
affidavit of the mailiﬂg or delivery shall be filed with the account.

’ (3) A conservator shall cause a copy of his final account to be served
on the ward if living and competent; otherwise, on the guardia.n of the
estate for the ward or the executor or administratér of the deceased ward’s
estate and on each person to whom copies of other accounts are required
to be mailed or delivered as provided in subsection (1) of tﬁis section.
Objections to the final account may be made within 30 days after the date

of the service.

" Section 262. ORS 126.675 is amended to read:

126.675. Orders of court in winding up conservatorship affairs; discharge
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of conservator; exoneration of surety; vacating order. (1) After the termi-
nation of a conservatorship, the ‘couft may make orders as provided in
ORS 126.535. | the conservator shall be disecharged and the surveties on his

(2) The court, after hearing objections made pursuant to section 261
of this 1969 Aqt to the final accouht and upon settlement of the final ac-
count and determination that property of the ward has been delivered to
the\person lawfullylentitled thereto, shall discharge the conservator and
exonerate the surety on his bond. The court may, in its discretion and
upon such terms as may be just, at any time within one year after notice
thereof, vacate the order discharging the conservator to permit recovery
against the conservator and the surety on his bond, or either of them,
when it appears that the failure of ?he claimant to object to the final
account of the conservator resulted f;rom the mistake, inadvertence, sur-
prise 67’ excusable neglect of the claimant.

(3) A copy of the order discharging the conservator may be recorded
as provided in ORS {126:535 to1 126.545. _

ARTICLE X. MISCELLANEOUS PROVISIONS
Part 1. Miscellaneous Amendments

Section 263. ORS 3.101 is amended to read:

3.101. District court judge acting as circuit court judge in certain cases;
'orders; effect. (1) Whenever by reason of absence, illness or injury there
is not within a county in which a district court organized under ORS
46.025 is located, a judge of the circuit court able to preside over and

conduct the business of the circuit court, any judge of the district court for

the county may, within the county, exercise the poWers and duties of

judge of the circuit court for the county in so far as they pertain to:

(a) The commencement, trial and disposition of juvenile court matters

and proceedings.
(b) Sanity inquests and the commitment of mentally diseased persons.
(c) The appointment of guardians ad litem for infants and others under
legal disability.
(d) The granting of orders to make service of summons by bublication.

(e) The granting of preliminary injunctions.

e
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H%%Adﬁh&e%eem%ﬁdgee*&ﬂmgﬂwmﬂmﬂéuﬁesﬁe&Meem
wdgeaﬂpmwdedms&bseemﬁﬂ}e%ﬂﬂss%akem—wﬂm&%heemh—
ﬁmga%&mm%mmme*pﬁemm%m%m#

eﬁtheappe&aﬁeeeﬁweﬁpmsk%ﬁseﬁ#edte-mwkmgbﬁmemm

-[-{-39—]- (2) If the district court judge is not a party to, or directly in-
terested in, the suit, action or proceeding, and if the question or matter
passed upon by rhim has not been presented to, or passed upon by, any
circuit court judge, any decree, judgment or order given and made by a
district court judge pursuant to his powers and duties‘ under this section,
when filed and entered in the suit, action or proceeding, has the same
effect as fhough given and made by a circuit court judge. |

Section 264. ORS 3.130 is aménded to read: |

3.130. Transfer of judicial jurisdilc'tion of certain county courts to circuit
courts. (1) All jﬂdicial jurisdictfon, authority, powers, functions énd duties
of the county courts /én,d the judges thereof; except the jurisdiction,
authority, powers, functions and duties exeréisable in the transaction of
county business, are transferred to the circuit courts and the judges thereof:

(a) In ‘ Clackamas, Columbia, Coos, Douglas, Jackson, Josephlne
Klamath, Lake, Lane, Marion and Tillamook Counties.

(b) In any county for which a. county charter providing foi' such
transfer is adopted under ORS 203.710 to 203.790, to the extent that the
judiciai jurisdiction, authority, poWers, functions and duties were not
previously transferred as provided by law. _

2} ALl judicial jusicdietion; awthority; powers; funetions and duties of
a&ddaﬂesmemaﬂemﬂw&mw&e&eﬁeﬁemmm&m&md
te%hee&e&ﬁeeu&&ndﬂ&ea&dgeﬁt—he}ee%m%gemﬂjh}

13} (2) All matters, causes and proceedings relating"to judicial juris-
diction, authority, powers, functions and duties t'ransferred to the circuit

courts and the judges thereof under this section, and pending in a county
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court on the effective date of the transfer, are transferred to the circuit
court for the county.

Section 265. ORS 5.080 is amended to read:

5.080. County judge as interested party. Except as otherwise provided
in section 8 of this 1969 Act, any judicial proceedings commenced in the
county court in which the county judge is a party or directly interested,
may be certified to the circuit court for the county in which the pro-
ceedings are pending , = ¥ the matier i onre in probate; then all the original
papers and proceedings shull be eertified to the eirenit eourt; and the judge
be required to proeeced had the matter remnined in the eounty eswrt: H} and
the matter Hs other than & probate matter; it} shall be proceeded with in
Hthist the circuit court as upon appeal from the county court to the circuit
court.

Section 266. ORS 5.100 is amended to read:

5.100. Order of docketing and disposal of county court business; records.
(1) The business of the coﬁnty court at each term shall be docketed and
disposed of in the following order: »

(a) fThe business pestaining fo a court of probate s specified in ORS
5:840} Judicial business. '

(b) County business.

(2) The proceedings and records of thé court pertaining to the respective

classifications of business specified in this section shall be kept in separate

-books.

Section 267. ORS 7.230 is amended to read:

7.230. Probate and juvenile court records to be kept separate. In so far
as may be practicable and convenient the records and proceedings per-
taining to probate band juvenile matters shall be kept separate from the
other records and proceedings of the circuit courts {deseribed in ORS 3:136}.

Section 268. ORS 12.190 is amended to read:

12.190. Effect of death on limitations. (1) If a person entitled to bring

an action dies before the expiration of the time limited for its commence-

-ment, {and the eanse of aetion survives;} an action may be commenced by
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“his personal {representatives} representative after the expiration of fthel

that time, and within one year {frem} after his death.

(2) If a person against whom an action may be brought dies before the
expiration of the time limited for its commencement, fand the eause of
aetion sm—vwes{- an action may be commenced against his personal Trepre-
sentatives} representative after the expiration of that time, and within
one year after his death. Jthe issuing of letters testamentary or of adminis-
%Pa%ieajb&tﬁesaitef&eﬁeﬁfefeeﬂeeﬁeﬁeﬁaﬁye}ahﬁagaiﬁs%%hees&a%
é&@%w%mﬁﬁ%&%mle&&st&%&m&m&ﬂ‘%.eﬁ&m
of the deeedent}

Section 269. ORS 13.080 is amended to read:

13.080. Nonabatement of action or suit by death, disability or transfer;
continuing proceedings. (1) No action or suit shall abate by the death or
disability of a party, or by the transfer of any interest therein £ i the
eause of detion sarvives or eontinues}.

(2) In case of the death of ‘a party, the court shall, on motion, allow
the action or suit to be continued:

(a) By his pé%sonal representative or successors in interest at any time
within one year after his death. ‘

(b) Against his personal representative or successors in interest at any
time within four months after the date of the first publication of notice
to‘ interested persons, but not more than one year ajter his death.

(3) In case of the fdeath ox} disability of a party, the court may, at any
time within one year thérggﬁjer, on motion, allow the action or suit to

be continued by {GQ}/ m fi/s/"{pefseﬁal aﬁwesem&t'wes} guardian or con-

_servator or successors in interest.

(4) In case of the transfer of an interest in the action or suit, the court
may, on motion, allow the action or suit to be continued against the suc-
cessors in interest of the transferor.

Section 270, ORS 23.260 is amended to read:

93.9260. Exemption inapplicable to mechanics’ and purchase-money liens
and mortgages. ORS 23.240 to 23.270f 116:690 and }}6-595} do not apply

to mechanics’ liens for work, labor or material done or furnished exclu-
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sively for the improvement of the property claimed as a homestead, and
to purchase money liens and mortgages lawfully executed.

Section 271. ORS 41.520 is amended to read:

41.520. Evidence to prove a will. Evidence of a Hast} will {and testament;
exeept when made pursnant to ORS 114.050; shall net be reeeived; other thant
shall be the written instrument itself, or secondary evidence of fits een-
tents} the contents of the will, in the cases prescribed by law,

Section 272. ORS 46.092 is amended to read:

46.092. Transfer of certain judicial jurisdiction of certain county courts
to district courts. {31} All judicial jurisdiction, authority, powers, functions
and duties of the county courts and the judges thereof, except juvenile
court jurisdiction, authority, powers, functions and duties and the juris-
diction, authority, powers, functions and duties exercisable in the trans-
action of county business, are transferred to the district courts and the
judges thereof: \

Ha3} (1) In Benton, Clatsop, Curry, Deschutes, Hood River, Lincoln,
Linn, Polk, Umatilla, Wasco, Washington and Yambhill Counties.

£33 (2) In any county for which a county charter providing for such
transfer is adopted under ORS 203.710 to 203.790, to the extent that the
judicial jurisdiction, authority, powers, functions and duties were not
previoﬁsl'y transferred as provided by law.

142} Al probate jupisdietion; anthovity; powers; fonetions and duties of
%mﬁ%%&ﬁdﬂ&ejﬂdﬂﬂ&&%ﬁm&m&%&&d%ﬂmdﬂh&%m&

Section 273. ORS 91.020 is amended to read:

91.020. Tenancies classified. Tenancies are as follows: Tenancy at suf-
ferance, tenancy at will, tenancy for years, tenancy from year to year,
tenancy from month to month, ftensney by eurtesys} tenancy by entirety
and tenancy for life. The times and conditions of the holdings shall deter-
mine the nature and character of the tenancy.

Section 274. ORS 91.030 is amended to read:

91.030. Tenancy by entirety or for life. A -Hseﬁ&ney by eurtesys & tenancy
by entirety and a tenancy for life shall be such as now fixed and defined

by the laws of the State of Oregon.
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Section 275. ORS 93.190 is amended to read:

"93.190. Trustees or personal representatives as joint tenants; fiiling
vacancies in ofﬁce.‘ (1) E%zery conveyance, deed of trust, mortgage or
devise of an interest in or lien fin ex} upon real or personal property to
two or more pex“sons as trustees or fexecentorst persqpal representatives,
creates a joint tenancy in such interest or lien in the trustees or Texeentorst

personal representatives 'unless it is expressly declared in the conveyance,

vderéd of trust, mortgage or devise that the trustees or fexeenterst personal

representatives shall take or hold the property as tenants in common or

otherwise.

(2) If the conveyance, deed of trust, mortgége or devise provides for

filling any vacancy in thé office of trustee or Jexeentor] personal repre-

'sentative, it may be filled as therein provided , fexeepting that} but a

court of competent' jurisdiction may fill a vacancy in the trusteeship ac-
cording to the established rules and principles of equity. In whichever
way the vacancy is filled, the new trustee shall hold the property with
all powers, rights and duties of an original trustee unless otherwise di-
recfed by conveyance, deed of trust, mortgage or devise, er order or de-
cree of the court. {No vaeanex in an exeentorship shall be filled witheut an
order thevefor by & eounty eourt sitiing in probate as in the ease of an original

Section 276. ORS 93.240 is amended to read:

93.240. Rights to deferred instélments of purchase price where two or

‘more persons join as sellers in contract of sale of real property. (1) Subject

to the provisions contained in this section, whenever two or more per-

sons join as sellers in the execution of a contract of sale of real property,

unless a contrary purpose is expressed in the contract, the right to receive
payment of deferred instalments of the purchase price shall be owned ’by
them in the same proportions, and with the same incidents, as title to
the real property was vested in them immediately preceding the execu-
tion of the cbntréc;c of sale.

142} If immedintels preceding the exeeution of any sueh contract one ov
m&ee%ﬂ&eseﬂeﬁheldﬂee%&teiﬁﬂ&efea%mwe?&ew&edﬂ&&ebfeﬂi&th-rm

an inehoate estate of or pight to dower or emrctesy; then; unless a eontrary |
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pese is expressed in the eontract; the joinder of sueh party or parties shall be
deemedfeha*%bee&%&%hepﬂ%pese.eﬂbaﬂéagdeweyefeﬂﬁesye&ﬂfaﬁd;
exeept to the extent speeifically preseribed therein; sueh person or persens
ghall have no interest in or right to any portion of the unpaid balance of the
purehase price of said real property—

8} (2) If immediately prior to the execution of a contract of sale
of real property title to any interest in the property therein described

was vested in the sellers or some of the sellers as tenants by the entirety

or was otherwise subject to any right of survivorship, then, unless a con-

trary purpose is expressed in the contract, the right to receive payment

of deferred instalments of the purchase price of {suek} the property shall )

likewise be subject to like rights of survivorship.

sele of real property heretofore excented as well as to these herenfter exeented
(3) No‘thing‘ contained In this section shall be deemed to modify or

amend the provisidns of subsection (4) of ORS 118.010 relating to inherit-

ance taxes payable by reason of succession by survivorship as provided

by subsection 3+ (2) of this section.

Section 277. ORS 93.420 is amended to read:

03.420. Execution of deed where personal representative, guardian or
conservator is unable or refuses to act. If ahy persoﬁ is entitled to a deed
from fan exceutor; administratert a personal rép'resentative, guardian or
conservator -who has died or resigned, has been discharged, disqualified
or removed or refuses to execute it, the deed may be executed by the
judge fauthorizing the sale;: before whom the proceeding is pending or by
his successor.

Section 278. ORS 94.330 is amended to read:

94.330. Registration of ‘transfer or mortgage when interests are out-
standing. No trapsfer or mortgage of any estate or interest in registered
land shall be registered until it is made to appear to the registrar that the
land has not beén sold for any tax or assessment upon which a deed has
been given and the title is outstanding, or upon which a deed may there-
after be given{;&&é%ha%%hééewer;yigh&e%deweaamde&t&%eefhemes%e&dy
ﬁ&nﬁhwe'beeﬂfele&sedefe*ﬁﬁguisheéef%ha%%he%mmﬁefefmeﬁgﬁgeis
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h&eﬂeé%ebemb&ee%%hewte;inﬂﬁehe&mi%sh&ﬂbes&a%e&h&%he%%ﬁﬁeﬂ%e
of title}. |

Section 279. ORS 97.130 is amended to read:
.97.130. Right to control disi)osition of remains. The right to control the
disposition of the remains of a decedent, unless other dir‘ections' have been

given by him, vests in his surviving spouse, his surviving children, his

surviving parents and the person in the next degree of kindred to him,

in the order named. If disposition of the 'remams has not been directed

and authorized within 10 days after the date of the death of the decedent,

‘e public health officer, the special administrataor: or the personal repre-

sentative of the estate of the decedent may di’rect’qhd authorize disposition
of the remains. '

Sectlon 280 ORS 116.115 is amended to read:

116 115 Authonty of personal representatlve when wnll includes glft
of body for sclentlhc and medical purposes, nonliablhty for actlons The
authority of a person named {e&eeﬁ—(’rei’-]- personal representatwe of a will

which includes a gift pursuant to ORS 97.132 extends to performing acts

: riecessary to carrying out the gift although [the} letters testamentary have

' not been issued. A person named fexeentor] personal representative who

carriés out the gift of the testator before issuance of letters testamentary
or under a will which is not admitted to probate shall not be liable to the
surviving sf)ouse or next of kin for performing aéfs‘neceséary to carry
out the gift of the testator. |

Section ’281. ORS 165.050 is amended to read:

.105.050. Cotenant Shall‘ prove ouster. In an action ffer the reeovery of
dower before admeasuvement ox} by a tenant in common of real property
againsf a cotenant, the plaintiff sﬁall show, in addition to the evidence of
his right of possession, that the defendant either denied the plaintiff’s
right or did some act amounting to a denial.

Section 282. ORS 105.340 is amended to read:

105. 340 Provxslon for future rights or interests. In all cases of sales in
partition when it appears that ta married woman has an ineheate right ef
dower in any of the preperty seld; or that] any persdn has a vested or con-
tingent future right or estate ftherein} in any of ‘the property sold, the
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court shall ascertain and settle the proportional value of the fineheoate;d
contingent or vested right or estate according to the principles of law -
applicable to annuities and survivorship, and shall direct such proportion
of the proceeds of sale to be invested, secured or paid over in such manner
as to protect the rights and interests of the parties.

Section 283. ORS 107.100 is amended to read:

107.100. Provisions of decree of divorce or ahnulment. (1) Whenever
a marriage is declared void or dissolved, the court‘ has power further to
decree as follows:

(a) For the future care and custody of the miﬁor children of the
marriage as it may deem just and proper. In determining custody the
court shall consider the best interests of the child and the past conduct
and demonstrated moral standards of each of the barties. No preference
in custody shall be given to the mother over the father for the sole reason
that she is the mother.

(b) For the recovery from the party not allowed the care and custody
of such children, such amount of money, in gross or in instalments, or
both, as may be just and proper for such party to contribute toward the
nurture and education of such children.

(c) For the recovery from the party at fault or, under unusual cir-
cumstances in fhe discretion of‘the court, from. the party not at fault, such
amount of money; in gross or in instalments, or both, as may be just and
proper for such party to contribute to the maintenance of the other; pro-
vided that in case recovery from the party not at fault is allowed, the
decree must contain special findings of the facts constituting the unusual
circumstances; provided, further, that the court may approve, ratify and
decree voluntary property settlement agreeménts that provide for gon# '
tribution by the prevailing party to the maintenance and support of the
party in fault. In case a divorce is granted under the provisions of sub-
section (7) of ORS 107.030, the court may require the prevailing party
to contribute to the support and maintenance of the mentally ill party
to such extent and in such manner as the court may determine to be just
and equitable.

(d) For the delivery to one party of such party’s personal property in
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“the possession or control of the other at the time of giving the decree.

(e) For the appointment of one or more trustees to collect, receive,
expend, manage or invest, in snch manner as the court directs, any sum of
money decreed for the maintenance of a party or the nurture and education
of minor children committed to sueh party’s care and custody.

(f) To change the name of the w1fe

(g) A ]udgment against. one party in favor of the other for any sums
oflmoney found to be then remaining unpaid upon any enforceable order
or orders theretofore duly made and entered in the proceedings pursuant
to any of the provisions of ORS 107.090, and for any such further sums as
additional attorney fees or additionalg costs and expenses of suit or defense
as the court finds reasonably and necessarily incurred by such party; or,
in the absence of any such order or orders pendente lite, a like judgment
for such amount/ of money as the court finds was reasonably necessary
to enable such party to prosecute or defend the suit, as the case may be.

(2) If an appeal is taken from a decree declaring a marriage void or
dissolved or /from any part of a.decree‘ rendered in pursuance of the pro-
visions of ORS 107.010 to 107.100, the court making such decree shall,
provi'de for ‘the temporary support of the minor children oi the parties
thereto, and may provide for the temporary support of the party found
not to be at fault. The order may be modified at any time by the court
making the decree appealed from, shall provide that the support money
be paid in monthly instalments, and shall further provide that it is to be
in effect only during the pendency of the appeal to the Supreme Court.
No appeal to the Snpreme Court lies from any such temporary order.

(3) If an appeal is taken from the decree or other appealable order in
a suit for dissolution or annulment of the marriage contract, and the Su-
preme Court awards costs and disbursements to the prevailing party, it
may also award to that party, as part of the costs, such additional sum of

money as it may adjudge reasonable as an attorney fee on the appeal.

(4) Whenever a marriage is declared void or dissolved, the court

shall make such division or other disposition between the parties of the

real or personal property, or both, of either or both of the parties as may
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be just and proper in all the circumstances, in addition to any further

relief decreed as provided for in subsection (1), (2) or (3) of this section.

(5) If, as a result of a suit for the dissolution or annulment of a mar-
riagé, the parties to such suit become owners of an undivided interest in
any real or personal property, or both, either party may maintain supple-
mental proceedings by filing a petition in such suit for the partition of
such real or personal property, or both, within two years from the entry
of said decree, showing among other things that the original parties to
such decree and their joint or several creditors having a lien upon any
such real or personal property, if any there be, constitute the sole and
only necessary parties to such suf)plemental proceedings. The procedure
in the supplemental proceedings shall be, as far as applicable, the pro-
cedure provided for in ORS 105.205 to 105.405, for the partition of real
property, and the court granting éuch decree and the judges thereof shall
have in the first instance and retain jurisdiction in equity for such pur-
pose of partition as provided for in this subsection.

Section 284. ORS 107.110 is amended to read:

107.110. Annulment or divorce decree ends marriage; when effective;
appeal; content of decree. (1) A decree declaring a marriage void or
dissolved at the suit or claim of either party shall give the court jurisdic-
tion to award, to bé effective immediately, the relief provided by ORS
107.100. {2he decree shall revoke any will preswant to the provisions of ORS
114130, but} The decree shall not be effective in so far as it affects the mari-
tal status of the parties until the expiration of 60 days from the date of the
decree or, if an appeal is taken, until the suit is determined on appeal,
whichever is later. However, the right éf one party to cohabit with the

other shall cease on the date of the decree.

(2) In case either party dies within the 60-day period specified in sub-
section (1) of this section, the decree shall be considered to have entirely
terminated the marriage relationship immediately before such death, un-
less an appeal is pending.

(3) (a) The Supreme Court shall continue to héve jurisdiction o_f such
an appeal pending at the time of death of either party, the estate of the

decedent being the nominal party therefor. The attorney of record on the
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appeal, for the deceased party, may be aHowed a reasonable attorney fee, |
to be paid from the decedent’s estate; However, costs on appeal may not
be awarded to either party. »

(b) The Supreme Court shall have the power to determine finally all
matters presented on such appeal. Before making final disposition, the
Supreme Court may refer the proceeding back to the trial court for such
additional findings of fact as are required. - 7

(4) The marriage relationship is terminated in all respects at the expira- .
tion of the 60-day period specified in subsection (1) of this section or, if an
abpeal is taken, when the suit is determined on appeal, whichever is later,
without any further action by either party. However; at any time within
the 60-day period or while an appeal is pending, the court may set aside

the decree upon the motion of both parties.

(5) A decree declaring a marriage void or dissolved shall include the
substance of subsections (1) to (4) of this section and shall specify the date
on which the decree becomes finally effective to terminate the marital
Status of the parties.

Section 285. ORS 107.280 is amended to read:

107.280. Decreeing dispositioh of property. Whenever‘ a decree of
permanent or uvnlimited separation from bed and board has been granted,
the party at whose prayer such decree was granted shall be awarded in
individual right such undivided or several interest in any right, interest or
estate in reai or personal property owned by the other or owned by them
as tenants by the entirety at the time of such decree, as may be just and
proper in all‘circumsténces, in addition to the decree of maintenance.v-{—'Phe
eourt may; ik making sueh award; deeree that dower and euntesss as well as
hmeﬁméf@%m%s%%d&eekemﬁp%deém%%@a&
are extinguished and barredd

Section 286. ORS 109.041 is amended to read:

109.041. Effect of decree of adoption. (1) The effect of a decree of
adoption Theretofore or hereafter granted by a eowrt of this statel shall be
that the relationship, rights and obhgatlons between an adopted person
fand his deseendants} and

(a) His adoptive parents, ftheir deseendants and kindred;} and
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(b) His natural parents, {their deseendants and kindredy

shall be the same to all legal intents and purposes after the entry of such
decree as if the adopted person had been born in lawful wedlock to his
adoptive parents and had not been bern to his natural parents. »

. (2) Where a person has been {er shall be} adopted fin this state} by his
stepp'arent, this section shall leave unchanged the relationship, rights and
obligations between such adopted person fand his deseendantsT and his
natural parent, who is the spouse of the person who adopted him f; and the

(3) This section does not affect intestate succession upon the death of
natural or adoptive parents or adopted children.

Section 287. ORS 109.326 is amended to read:

109.326. Consent where parents not married td each other. (1) The
consent of the mother of the child is sufficient, and for the purpose of
giving such consent the mother of the child shall be deemed to have arrived

at the age of majority and for all purposes relating to the adoption of the

child the father of the child shall be disregarded just as if he were dead,
when it is shown in the court in which the adoption proceedings are pending
that: | ‘

(a) The mother of the child was unmarried at the time of the conception
of the child to be adopted and remained unmarried at the time of the
birth of the child and was not married to the father of the child at the

time of her consent to the adoption or surrender of the child for the purpose

of adoption under ORS 418.270; or

(b) When the mother of the child was married at the time of the con-
ception or birth of the child, and it has been judicially determined that
her husband at such time or times was not the father of the child; Such .
determination of nonpaternity may be made by any court having adoption
or juvenile court jurisdiction. The testimony or affidavit of the mother
or such husband shall conétitute competent evidence before the court
making such determination. Before making such determination of non-
paternity, citation to show cause why such husband’s parental rights should

not be terminated shall be served on him personally, if found in the state,
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“and if not found in>the state, then a copy of the citation shall be published

or served in the manner provided by ORS {316:756} 15.110 to 15.140 for
the service of citation by publication or for personal service outside t}.le
state; except thét the citation so served by publication need not contain
the names of the adoptive parents. 7 |

(2) If the mother described in subsection (1) of this section is dead or

unknown, consent shall be obtained in the same manner as if such child
had no living parent.

Section 288. ORS 109.330 is amended to read:

109.330. Notice to nonconsenting parent; notice where child has no
parent, g.ﬁardian or next of kin. (1) In the cases provided for in ORS
109.314, 109.322 and 109.324, where a parent does not consent to the adoption
of ‘his child, the court shall order a copy of ‘the petition therefor and

citation thereon to be served on him personally, if found in the state, and

‘it not found in the state, then a copy of the citation to be pub'lished or

served_in ‘the manner provided by ORS {116:750} 15.110 to 15.140 for the
service of citation by publication or for personal service outside the state,
and a copy of the citation to be deposited forthwith in the post office,
directed to such parent at his place‘of residence, unle’ss‘it appears that such
residence is neither known to the petitioner nor can with reasonable dili-
gence be ascertained by him; except that the citation so served by publica-
tion need not contain the names of the adoptive parents.

\ (2) If the child has no living parent and no guardian or next of kin in
this state quaiified to appear in its behalf, the court may order such notice,
if any, to be given as it deems necessary or ‘proper.

- Section 289. ORS 109:370 is amended to read:

109.370. Appeal from decree on a petition for adoption. FWhere a eourt
et-he%Lﬂ&eyﬂ the eireuit eourt has probate jurisdietion;} Any party to an adoption
procéeding in thé county -éourt may appeal to the circuit court from the
decree of the {prebate} county court on a (pétition for the adoption of

another in like manner as appeals may be taken from the other decrees of

that court. If the appeal is by a child made the subject of such petition,

appearing by a next friend, no bond shall be requiréd, or costs awarded

against such child or next friend.
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Section 290. ORS 178.080 is amended to read:

178.080.\ Collection of fines, penalties and forfeitures. (1) The State
Treasurer, in his discretion, may appoint a collector to collect the amounts
of fines, penalties|;} and forfeitures fand eseheats] due or owing the State
of Oregon, and, in connection therewith, to make examinations of the
dockets of all courts other than of the Supreme Court. The collector may
examine all public records for gift tax and inheritance tax determinations

and evasions.

(2) The cost of all examinations, investigations and searches, and of all
traveling and other expenses in connection therewith, are to be appor-
tioned among the departments principally concerned therewith, pursuant
to agreements mad/e between the State Treasurer and the departments;
but the entire cost so apportioned, exclusive of expenses involved in liti-
gated cases, shall not average more than $300 per month for the state fiscal
year, 7

(3) The State Tréasurer may institute legal proceedings in the name of

the State of Oregon, upon his relation or otherwise without joinder of any

other party, to effect collection of any fine, penaltyf} or forfeiture fer
esehe&‘e} due the state and may charge the net cost of the proceedings to
the deparfment in whose behalf suit or action was instituted.

(4) All judicial, municipal and county officers shall cooperate with the
State Treasurer with respect to the collections, searches and investigations
and shall furnish the State Treasurer with any information contained in
any of the records under their respective custodies relating thereto.

(5) The State Police Department shall cooperate in the investigation
of fines, penalties and forfeitures.
proeeeds thereof is being contested; have appeared to claim the esbates

Section 291. ORS 120.210, 120.220 and 120.230 are added to and made a
part of ORS chapter 179,

Section 292. ORS 120.210 is amended to read:

120.210. Escheat of money or property deposited with institution on
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death, escape or bparole of inmate; notice and publication. A]l money, -
certificates of deposit, securities, assets or other personal property which
have been or shall be taken charge of by the officials of the state institu~
tions listed in ORS 179.321, belonging to patients or inmates committed
to any‘-of such -institutions and who die inmates thereof or escape or who
are paroied therefrom, and which is not claimed by such person, or by the
ileirs or personal representative of such person within one year after such
death, escape or parole, escheats to the state {for the benefit of the Comnen
Sehool Fund}, and without other or further proceeding shall be paid or
turned over by the officials of the above institutions to the {State Land
Beard; %G}‘Divisic.m of State Lands, which shall issue therefor receipts
in duplicate. One of the receipts shall be filed in the office of the Secretary
of State. However, if such escheated money, certificates of deposit, se-
curities or other personal ];;roperty exceeds the sum of $50, a notice of such

escheated property shall be published under direction of the {State Luand

Board} Divisibn of State Lands in a newspa'per of general circulation
within the cou'nty in which such institution'paying or turning over the same
is situated, and also in a newspaper in the county from which the inméte
was /_comr'nitted, oﬁce each week for not less than three consecutive weeks.
The expense of such publication shall be paid out of the proceeds of the
eschéated property.
Section 293. ORS 120.220 is amended to read:
©120.220. Collection and disposition by Division of State Lands. The
money, certificates of déposit, securities or othef personal property men-
tioned in ORS 120.210 shall be collected or liquidated by the {State Luand
Bea-ré—} Division of State ‘Land,s, and the fbeard} division may sell, indorse
and collect all such money, certificates of deposit, securities or other per-
sonal property and place the proceeds thereof in the State Treasury f+o the
Section 294. ORS 120.230 is amended to read:
120.230. Owners’ and representatives’ right to reclaim property; limita-
tion. The money or the proceeds of -Es&eh} the cerfificates of deposit,
securities or other personal property which fhas} have escheated to the

state under {she prowisiens of} ORS 120.210, may be reclaimed by the
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original owner , or by his fex hex} heirsts} or personal representatives, at
any time within 10 years after such escheat, in the same manner as property
belonging to estates iof deceased persons which have escheated to the state.

Section 295. ORS 179.650 is amended to r_ead:

179.650. Appeal from order‘declaring financial ability; order effective
until modified. (1) An appeal may be taken from the determination of
fthet a county court under ORS 179.640 to the circuit court , within 30 days
after the date of the entry thereof, and from the circuit court to the Su-
preme Court, in the ferdinars} manner {fox %dkmg appeals from orders of
eotrt; to the Supreme Gourt] provided by ORS 5.120. An appeal may be
taken from the determination of a circuit court under ORS 179.640 to the
Supreme Court, withiﬁ 30 days after the date of tﬁe entry thereof, in the
manner provided by law for appeals from the circuit court.

(2) An order declaring the financial ability of the person at the state
institution, his estate or his responsible relatives to pay for care and main- |
tenance of such person under ORS 179.640 shall remain in full force and
effect, unless modified by subsequent court or board orders.

Seption 296. ORS 179.670 is amended to read:

179.670. District attorney’s duties in proceedings under ORS 179.640.
(i) The district attorney, on request of the Board of Control or on request
bf the probate court, shall appear in the probate court proceedings under
ORS 179.640 and present evidence with respect to the ability of the person .
at the state insﬁtution or his estate or responsible relatives to pay the cost
of his care and maintenance in the state institution.

(2) If the Board of Control feels aggrieved by the order of the probate
Vcourt under ORS 179.640, the district attorney , on request of and as directed
by the board , shall appeal fsueh eause to the eirenit eonrt and the Supreme
Goust; or cither; as divested} as provided in ORS 179.650.

Section 297. ORS 179.740 is amended to read:

179.740. . Collection of amounts due from estates. (1) The board may
present and file a claim for any support money under subsection (3) of
ORS 179.620 in a proceeding upon the administration of the estate of any

deceased person who was.at a state institution in like manner as other
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-

claims of creditors are filed and with such priorities as are provided in

2 [ORS 117:130} section 152 of this 1969 Act,

[y

3. (2) The board may petition any court of competent jurisdiction for
the 1ssuance of letters of administration or testamentary in the estate of
any such person who was at a state institution who did not pay or for »

‘whom was not paid the full amount of cost of his care and maintenance as

-=3

determined by ORS 179.701 and under the laws applicable to prior years.

oo

However, the board shall not file a petition under this subsection until at

©w .

least 90 days after the death of the person who was at the state institution
10 and then only in the event that the person’s estate is not otherwise being
11 probated. |

12 (3) The board may compromise any claim against the estate of a de-

13 ceased person who was at a state institution during the pendency of the

14 probate proceeding by accepting other security therefor or in any other:

15 manner deemed equitable. The board may waive payment of any such claim

16 ina casein which it finds that the enforcement thereof in whole or in part

17 would be inequitable, '

18 (4) The recovery u_nder subsections 1) to (35 of this section of any
19 claim against the estate of any deceased person who was at a state institu-
20 tion does not relieve any resnonsible relative from making payments
21 delinquent at the time of the person’s release from or death in the institu-
22 tion in accordance with a determination of ability to pay under ORS 179.610 .

23 to 179.770 nor does it prevent the ~board from recovering such payments by

24 appropriate action. HoWever the board is not entitled under ORS 179.610

25 to 179 770 to recover amounts which exceed, in the aggregate the total cost
26 of care and maintenance of the deceased person as computed under ORS
27 179.701 and under the laws applicable to prior years. ‘

238 Section 298. ORS 419.488 is amended to read:

29, 419.488; Service of summons and p_roc‘es‘s; travel expenses of person
30 summohed ’ (1) Summonsror other process issuing from the juvenile court
31 may be served without further indorsement jn any county of the state by an
32 officer of the county in which the proceeding is pending, by an officer of

33 the county in which the person to be served is found or by any person

34 authorized by the court to serve the process. Except as otherwise provided
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claims of creditors are file;l and with such priorities as are provided in
HORS 1704 section 142 of this 1969 Act,

(2) The board may. petition any court of competent jurisdiction for

the issuance of letters of administration or testamentary in the estate of

any such person who was at a state institution who did not pay or for _

whom was not paid the full amount of cost of his care and maintenance as
determined by ORS 179.701 and under the laws applicable to prior years.
However, the board shall not file a petition under this subsection until at
least 90 days after the death of the person who was at the state institution
and then only in the event that the person’s estate is not otherwise being
probated.

(3) The board may compromise any claim against the estate of a de-

ceased person who was at a state institution during the pendency of the

probate pi‘oceeding by accepting other security therefor or in any other
manner deemed equitable. The board may waive payment of any such claim
in a case in which it finds that the enforcement thereof in whole or in part
would be inequitable,

(4) The recovery under subsections (1) to (3) of this section of any
claim against the estate of any deceased person who was at a state insfitu-
tion does not relieve any resi)onsible relative from making payments

delinquent at the time of the person’s release from or death in the institu-

tion in accordance with a determination of ability to pay under ORS 179.610 .

to 179.770 nor does it prevent the board from recovering such payments by
appropriate action. Howevér, the board is not entitied under ORS 179.610
to 179.770 to recover amounts which exceed, in the aggregate, the total cost
of care and mainténance of the deceased person as computed under ORS

179.701 and'under the laws applicable to prior years.

Section 298. ORS 419.488 is amended to read:

419.488. Service of summons and process; travel expenses of person
summoned. (1) Summons:or othér process issuing from the juvenile court
may be served without further indorsement in any county of the state by an
officer of the county in which the proceeding is pending, by an officer of
the county in which the person to be served is found or by any person

authorized by the court to serve the process. Except as otherwise provided
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in ORS 419.472 to 419.587, the provisions of law applicable to summons in
civil cases apply to summons issued from juvenile court.

(2) If the parent, parents or guardian required to be summoned as
provilded in subsection (4) of .ORS 419.486 cannot be found within/ the state,

summons may be served on him or them in any of the following ways:

(a) If the address of the parent or guardian is known, by sending him a
copy of the summons by registered mail with a return receipt to be signed
by the addressee only.,

(b) By personal service outside the state in the manner provided in
fsubseetion (3) of ORS 116750} ORS 15.110.

(c) I, after reasonable inquiry, the whereabouts of the parent or guard-
ian cannot be ascertained, by publishing a summons in a newspaper having
general circulation in the county in whicﬁ the proceeding is pending. In
lieu of the brief statement of facts required by subsection (2) of ORS
419.486, the published summons shall simpiy state that a proceeding con-
cerning the child is pending in .the court and an order making an adjudica-
tion will be entered therein. The summons shall be published once a week
for a period of three weeks, making three publications in all. If the names
of one or both parents or the guardian are unknown, he or they may be
summoned as “The parent(s) or guardian of (naming or describing the
child), found (s’ca’cingr the address or place where the child was 'found).”

(3) Service as provided in this sectif)n shall vest the court with juris-
diction over the parents or guardian in the same manner and to the Same'
extent as if the person served were served personally within this state.

(4) The court may authorize payment of travel expenses of any person
summoned, as provided in ORS 139.140. -

Section 299. ORS 427.085 is amended to read:

4217.085. Appeal from determination of mental deficiency. Any proper
party whoris dissatisfied with the determination of fthe} a county court as
to mental deficiency as préscribed by ORS 427.059 may appeal to the circuit ;
court. Upon such appeal the circuit court shall appoint an examining board
to examine the person glleged to be mentally deficient. The board shall
consist of at least two physicians or one physician and one psychologist.

If the examining board certifies that the person is mentally deficient, the
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death, escape or 'parole of inmate; notice and publication. All money, -
certificates of deposit, securities, assets or other personal property which
have been or shall be taken charge of by the officials of the state institu-
tions listed in ORS 179.321, belonging to patients or inmates committed
to any‘-of such institutions and who die inmates thereof or escape or who
are paroled therefrom, and which is not claimed by such person, or by the
heirs or personal representative of such person within one year after such
death, escape or parole, escheats to the state {for the benefit of the Gommen
Sehool Fundl, and without other or further proceeding shall be paid or
turned over by the officials of the above institutions to the {State Land
Beard; whed Divisién of State Lands, which shall issue therefor receipts
in duplicate. One of the receipts shall be filed in the office of the Secretary
of State. However, if such escheated money, certificates of deposit, se-
curities or other personal ﬁroperty exceeds the sum of $50, a notice of such

escheated property shall be published under direction of the {State Lund

Beard]} Division of State Lands in a newspaper of general circulation
within the county in which such institution paying or turn&ng over the same
is situated, and also in a newspaper in the county from which the inméte
was committed, once each week for not less than three consecutive weeks.
The expense of such publication shall be paid out of the proceeds of the
escheated property.

Section 293. ORS 120.220 is amended to read:

120.220. Collection and disposition by Division of State Lands. The
money, certificates of deposit, securities or othef personal property men-
tioned in ORS 120.210 shall be collected or liquidated by the {State Land
Beard] Division of State Lands, and the f{beard} division may sell, indorse
and collect all such money, certificates of deposit, securities or other per-
‘sonal property and place the proceeds thereof in the State Treasury tto he

Section 294. ORS 120.230 is amended to read:

120.230. Owners’ and representatives’ right to reclaim property; limita-
tion. The money or the proceeds of -Fs&eh—} the certificates of deposit,
securities or other personal property which fhas} have escheated to the
state under fthe fﬂ-eﬂs-}e}m of} ORS 120.210, may be reclaimed by the
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original owner , or by his fer hex} heirsf5} or personal representatives, at
any time within 10 years after such escheat, in the same manner as propertfy
belonging to estates .vof deceased persons which have escheated to the state.

Section 295. ORS 179.650 is amended to rgad:

179.650. Appeal from order declaring financial ability; order effective
until modified. (1) An appeal may be takeﬁ from the determination of
tthe} a county court under ORS 179.640 to the circuit court , within 30 days
after the date of the entry thereof, and from the circuit court to the Su-

preme Court, in the ferdinarv} manner {or taking appeals from orders of

the probute conrt and; within 30 duvs from the entry of the order of the eivenit

conrt; to the Supreme Couwrt} provided by ORS 5.120. An appeal may be

taken from the determination of a circuit court under ORS 179.640 to the

Supreme Court, within 30 days after the date of the entry thereof,'in the

manner provided by law for appeals from the circuit court.

(2) An order declaring the financial ability of the person at the state

institution, his estate or his responsible relatives to pay for care and main-

tenance of such person under ORS 179.640 shall remain in full force and
effect, unless modified by subsequent court or board orders.

Section 296. ORS 179.670 is amended to read:

179.670. District attorney’s duties in proceedings under ORS 179.640,

(1) The district attofney, on request of the Board of Control or on request

of the probate court, shall appear in the probate court pfoceedings under

ORS 179.640 and present evidence with respect to the ability of the person .

at the state institution or his estate or responsible relatives to pay the cost
of his care and maintenance in the state institution,

(2) If the Board of Control feels aggrieved by the order of the probate

court under ORS 179.640, the district attornéy , on request of and as kdi'rected'

by the board , shall appeal fsueh eause to the eirenit conrs and the Supreme
Gourt; or either; an dirested} as provided in ORS 179.650.
Section 297. ORS 179.740 is amended to read:

179.740. Collection of amouhts due frofn estates. (1) The board may

present and file a claim for any support money under subsection (3) of

ORS 179.620 in a proceeding upon the administration of the estate of any

deceased person who was.at a state institution in like manner as other
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certification and order of commitment, if any, of the county court shall
be sustainéd. If the examining board does not certify that the persoﬁ is
mentally .deficient, the circuit court may set aside the certification and
order of commitment, if any, of the county court.

Section 300. ORS 697.165 is amended to read:

697.165. License or certificate as personal privilege; procedure on death‘
of licensee. (1)/Except as provide‘d in subsection (2) of this section, any
certificate or license granted under ORS 697.010 to 697.041, 697.061 to
697.270, 697.290 and 697.440 to 697.470 shall be a personal privilege and shall
not be assignable, ' , -'.

(2) 'Upoﬁ the death of any collection agency licensee, the Real Estate
Division shall have the right to transfer the license of the decedent to the
fexcentor or administrater} personal representative of‘ his estate for the
period of the unexpired term of the license and thereupon the court having
jurisdiction of the probate of the estate of said decedent may authorize
such Jexeeutor or administrator] personal representative to continue the
collection agency business of the decedent pursuant to the provisions of
LORS 16170 to 116:180} section 127 of this 1969 Act, and upon such other

terms and conditions as the court may prescribe.

(3) The death of the operator of a corporate licensee shall in no way
interfere with the continuation of the licensed business providing another
licensed operator is placed in management control of the corporate licensee.

Section 301. ORS 697.695 is amended to read:

697.695. Assignability of licenses; procedure on death of licensee. (1)
Except as provided in subsection (2) of this section, any license granted
under ORS 697.610 to 697.655 and 697.660 to 697.785 is a personal privilege
and shall not be assignable, -

(2) Upon the death of any licensee the commissioner shall have the
right to transfer the license of the decedent to the fexeeuter o ki
isteater] personal representative of his estate for the perfod of the unex-
pired term of the license and thereupon the court having jurisdiction of
the probate of the estate of said decedent may authorize such fexeeuter
oF ad-}ﬂﬂﬂsfa—a’éei—} personal representative to continue the business of debt

consolidating formerly carried on by the decedent pursuant to the p
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visions of JORS 116170 o 116180 section 127 of this 1969 Act, and upon
such other tefms and conditions as the court may prescribe.

Section 302. ORS 708.520 is amended to read:

708.520. Disposition of deposit on death intestate of depositor. (1) On
the death intestate of any depositor of any bank or trust company, such

bank or trust company may‘pay, if such depositor was married, to the sur-

'viving spouse, or if there is no surviving spouse, to the surviving children

of lawful age, or if the depositor left no surviving spouse or children, to his
or her surviving parent or parents, or if’there is no survivi.ng spouse, sur-
viving child or surviving parent, to the depositor’s surviving bfothers
and sistérs of lawful age, the moneys on deposit to the credit of the de-
ceased depositor in cases where the amount of deposit does not exceed
$1,000, upon receipt of an affidavit from the surviving spouse, or if there
be no surviving spouse, from the surviving children of lawful age, or if the
depositor left no surviving spouse or children, an affidavit from his sur-
viving parent or parents, or if there be no surviving parent or parents, an’
affidavit from such depositor’s surviving brothers and sisters that the
depositor died intestate and had on deposit in all banks and trust com-
panies within the State of Oregon money not exceeding $1,000.

(2) The atfidavit shall show the relationship of the affiant or affiants
to the deceased depositor and shall embody a promise to pay the expenses
of last sickness and funeral expenses and just debts of the deceased out
of the deposit to the full extent thereof if necessary.

(3) The bank or trust company shall be obligated to determine the
relationship of the affiant or affiénts to the deceased depositor,

(4) No probate proceeding is necessary to establish the right of the
surviving sp;)use or surviving children or surviving brothers and sisters
to withdraw the deposits upon the filing of an affidavit as in this section
provided. However, whenever an administrator is appointed in an estate
where a withoirawal of deposits has been had in compliance with the Bank

Act, the person so withdrawing the deposits shall account for them to the

administrator,
%%pﬁmmlm%sm%&ewmmtemmm
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Part 2. Applicétion of Act and Repeals
v Secti‘on 303. Application of Act. Except as specifically provided other-
wise in this Act, on the effective date of this Act: ‘ |
(1) This Act applies to wills executed thereon or’thereafter and pro-
ceedings concerning decedents dying thereon or thereafter. Wills executed
beforé the effective date shall be governed by the law then in .effect, except

that such wills shall be consideréd lawfully executed if the application

of section 39 of thls Act would make them so.

(2) The procedure prescrlbed by this Act apphes to any proceedings

commenced thereon or thereafter regardless of the time of the death of

a decedent, and also as to ahy further procedure in proceedings then pend-
ing except to the extent that in the opinion of the court the former pro-
cedure should be made apphcable in a particular case in the interest of
justice or because of infeasibility of application of the procedure pre-
scribed by this Act. ’ |

(3) A personal representative, guardian or conservator holding an ap-
poiﬁtment on that date shall continue to hold thé appointment, but shall
have only the pbwers conferred and be subject to the duties imposed by
this Act with respect to anyi act occurring or done thereon or thereafter,
other than acts pursuant to powers or duties validly conferred or imposed
by a will executed before the effective date.

(4) An act done before the effective date in any proceeding and any
accrued right shall not be impaﬁ‘ed by this Act. When a right is acquired,
extinguished or barred upon the expiration of a preséribed périod of time
which has commenced to run by the provisions of any statute before the
effective. date, those provisions shall remain in force with respect to that
right. |

Section 304. Status of headings and tables. The article, part and section
h_eadings or captioné and the tables used in this bill are provided oniy for
the purposeé of explaining arid convenience in locating provisions of this
bill. They do not become part of the statutory law of this state. They do
not necessarily express any legislative intenf in the enactment of this bill.

Section 305. Repeals. ORS 3.140, 3.180, 3.340,.5.040, 5.050, 5.070, 21.313,
93.170, 105.065, 111.010, 111.020, 111.030, 111.040, 111,050, 111.060, 111f
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111.110,
111.231,
113.080,
113.230,
113.430,
113.630,
114.030,
114.150,
114.320,
115.110,
115.200,
115.420,
115.510,
116.110,
116.160,

116.310,

116.415,
116.460,
116.540,
116.585,
116.735,
116.780,
116.825,
116.990,
117.160,
117.361,
117.560,
117.6170,
118.650,
120.060,
120.310,
120.400,
121.220,
121.310,

111.120,
112.050,
113.110,
113.240,
113.440,
113.640,
114.040,
114.210,
114.330,
115.120,

115.210,

115.430,
115.520,
116.120,
116:165,
116.315,
116.420,
116.465,
116.545,
116.590,
116.740,
116.785,
116.830,
117.010,
117.170,
117.370,
117.610,
117:690,
118.670,
120.070,
120.320,
121.030,
121.230,
121.320,

111.130,
113.010,
113.120,
113.250,
113.450,
113.650,
114.050,
114.220,
114.340,
115.130,
115.220,
115.440,
115.990,
116.125,
116.170,
116.320,
116.425,
116.505,
116.550,
116.595,
116.745,
116.790,
116.840,
117.020,
117.180,
117.380,
117.612,
117.710,
118.680,
120.080,
120.330,
121.040,
121.240,
121.330,

111.140,
113.020,
113.130,
113.260,
113,510,
113.660,
114.060,
114.230,
114.410,
115.140,
115.310,
115.450,
116.005,
116.130,
116.175,
116.325,
116.430,
116.510,
116.555,
116.705,
116.750,
116.795,
116.850,
117.030,
117.310,
117.390,
117.615,
118.420,
118.690,
120.090,
120.340,
121.050,
121.250,

121.340,

[132]
111.150,
113.030,
113.140,
113.270,
113520,
113.670,
114.070,
114.240,
114.420,
115.150,
115.320,
115.460,
116.010,
116.135,
116.180,
116.330,
116.435,
116515,
116.560,
116.710,
116.755,
116.800,
116.860,
117.110,
117.315,
117510,

117.620,
13488,

120.010,
120.100,
120.350,
121.060,
121.260,
121.350,

111.160,
113.040,
113.150,
113.280,
113.530,
113.680,
114.110,
114,250,
114.430,
115.160,
115.330,
115.4170,
116.015,
116.140,
116.186,
116.335,
116.440,
116.520,
116.565,
116.715,
116.760,
116.805,

116.870,

117.120,
117.320,
117.520,
117.630,
118.500,
120.020,
120.110,
120.360,
121.070,
121.270,
121.360,

111.170,
113.050,
113.160,

113.290,

113.540,
113.690,
114.120,
114.260,
114.440,
115.170,
115.340,
115.480,
116.020,
116.145,
116.190,
116.340,
116.445,
116.525,

116570,
116.720,
116.765,
116.811,
116.880,
117.130,
117.330,
117.530,
117.640,
118.610,
120.030,
120.120,
120.370,
121.080,
121.280,
121.370,

111.210,
113.060,
113.210,
113.410,
113.610,
114.010,
114.130,
114.270,
115.010,
115.180,
115.350,
115.490,
116.025,
116.150,
116.195,
116.405,
116.450,
116.530,

116.575,
116.725,
116.770,
116.815,
116.890,
117.140,
117.340,
117.540,
117.650,
118.620,
120.040,
120.140,
120.380,
121.100,
121.290,
126.011,

111.212,
113.070,
113.220,
113.420,
113.620,
114.020,
114.140,
114.310,
115.020,
115.190,
115.410,
115.500,
116.105,
116.155,
116.305,
116.410,
116.455,
116.535,

116.580,
116.730,
116.775,
116.820,
116.900,
117.150,
117.350,
117.550,
117.660,
118.630,
120.050,
120.150,
120.390,
121.210,
121.300,
126.176,




[133] ' SB 506
126.300, 126.446, 126.611, 127.010, 127.020, 127.030, 127.040, 127.050, 127.060,

jury

no

127.070, 127.080, 127.090, 127.100, 127.110, 127.120, 127.130, 127.140, 127.150,
3 127.160, 127.170, 127.180, 127.190, 127.310, 127.320, 127.330, 127.340, 127.350

'S

and 722.385 are repealed.

6 Section 306. Effective date. This Act takes effect on July 1, 1970.
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TABLE SHOWING DISPOSITION
OF EXISTING STATUTE SECTIONS

Column (1) lists every section of Oregon Revised Statutes that is in-
cluded within or repealed by the bill proposing a new Oregon probate
code. Column. (2) indicates whether the ORS section listed is amended
(A), or repealed (R). Column (3) indicates, in the case of an amended
ORS section, the section of the bill that accomplishes the amendment; and,
in the case of a repealed ORS section, the section of the bill that contains
matter comparable to that found in the repealed ORS section.

(1) 2) @ (1) 2) 3
3.101 A 263 113.030 R 112
3.130 A 264 113.040 R 116
3.140 R 5,6 113.050 R 112
3.180 R 2 113.060 R 116
3.340 R 5,6 , 113.070 R 103
5.040 R 5 113.080 R ...
5.050 R 8 113.090 A 79
5.070 R ... ' 113.110 R .
5.080 A 265 113.120 R ...
5.100 A 266 113.130 R ...
7.230 A 267 113.140 R . ...
12.190 A 268 113.150 R ...
13.080 A 269 113.160 R ...
21.313 R ... 113.210 R ...
23.260 A 270 113.220 R ...
41.520 A 271 : 113.230 R
46.092 A 272 113.240 R e
91.020 A 273 113.250 R .
91.030 A 274 113.260 R ...
93.170 R ... 113.270 R o
93.190 A 275 113.280 R ...
93.240 A 2176 113.290 R ...
93.420 A 2717 113.410 R ..
94.330 A 278 113.420 R ...
97.130 A 279 113.430 R o
105.050 A 281 ©113.440 R ..
105.065 R ... 113.450 R e
105.340 A 282 113.510 R e
107.100 A 283 113.520 R e
107.110 A 284 113.530 R ...
107.280 A 285 113.540 R ..
109.041 A 286 ' 113.610 R ...
109.326 A 287 113.620 R ...
109.330 A 288 113.630 R .
109.370 A 289 113.640 R ...
111.010 R 24, 25 113.650 R ...
111.020 R 19 to 23, 120 113.660 R ...
111.030 R 19 to 23, 120 113.670 R ...
111.040 R 27 113.680 R ...
111.050 R ... 113.690 R ...
111.060° R 58 to 68 114.010 R 1(31)
111.070 R 114.020 R 38
111.110 R 30 114.030 ° R 37
111.120 R 30 114.040 R 37
111.130 R ... 114.050 R 37, 39
111.140 R 31 114.060 R 39
111.150 R 30 114.070 R 40
111.160 R 30 114.110 R 42
111.170 R 32 114.120 R 43
111.210 R 33 114.130 R 44 45
111.212 R 33 114.140 R 46
111.231 R 28 : 114.150 R 47, 162
112.010 A 69 114.210 R ...
112.020 A 70 114.220 R 48
112.030 A 71 114.230 R 47, 49, 50
112.040 A 73 114.240 R 53
112.050 R ... 114.250 R 54
112.060 A 74 114.260 R ...
112.070 A 75 - 114.270 R ...
112.080 A 76 114.310 R 38
113.010 R ... 114320 R 38
113.020 R 114.330 R 38
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10 2) (3) ‘ (1) 2 @3
114340 R 38 116430 R ...
114410 R 57 : 116435 R 98
114420 R 57 ’ 116.440 R 125
114430 R 57 116.445 R 126
114440 R 57 116450 R ...
115.010 R 12 ‘ 116455 R ...
115.020 R~ 83 116460 R ...
115110 R 56 ’ 116465 R ...
115120 - R 83 - 116.505 . R 95
115130 R 56 116510 R 141, 147, 148
115.140 R 81, 82 116,515 R 142, 144
115150 R ... 116520 R 153
115.160 R 16, 86 ‘ 116525 R 154, 155
115170 R 85 116530 R 154, 156
115.180 - R 86, 87 116535 . R 156
115190 ° R 88,92 116540 R 155, 156
115.200 R 101 116.545 R 155, 156
1152100 R 92 : 116550 R 156
115.220 R 94 ‘ - 116.555 R 159, 160
115310 R 81, 84, 88 116560 R 156
115320 - R 88 116565. R 146
115330 R 80 - 116570 R 146
115340 R 101 L 116575 - R 154
115350 R 92 116580 R . 150, 157
115410 . R 89 116585 R 150, 157
115420 R 89 , 116590 R 110
115430 R 90, 91 116595 R 110
115.440 R 90 116.705 = R 129 -
115450 R 91 116710 R 129
115460 R - 91 116.715 R 129
115470 R 99 116.720 = R 129, 180
115480 R 99 E 116,725 R 129
115490 R 99 .. 116730 R 129, 180
115500 R 100, 101~ ) © 1167135 R 129, 180
115510 R 100, 101 ' 116740 R 129
115520 R 101 116.745 R 129
115.990 R 56 116.750 R 129
116.005 R 103, 106 ‘ : 116.755 R 129
116.010 R 108 - 116,760 R 129
116,015 R 104, 109 : 116.765 R 129
116.020 R . 108, 111 116770 R 129
116025 R ... , ; 116.775 R 129
116.105 R 121, 123 116780 R 129
116.110 R 127(4) . 116.785 R 127(16), 129
116,115 A 280 , 116.790 R 127(16), 129
116.120 R 128 116.795 R 127(16), 129
116.125 R 127(14) 116.800 R 127(16), 129
116.130 R 127 (15) 116.805. R 129
116,135 R 127(15) ' 116.811 R 129
116.140 R 162 to 164 116.815 R 129
116145 R 164 116.820 R 129, 132
116.150 R 164 116.825 ° R 129
116.155 R 163 - 116.830 R 129
116.160 R 164 116.835 A 133
116.165 R 163 | 116.840 R 129
116.1700 R 127(20) , 116850 R 129
116.175 R - 127(20) 116.860 R 129
116.180 R 127(22) 116.870 R 129
116.186 R 193 116.880 R 129
116.190 R 189 116.890 R 129
116.195 R 188, 189 116900 R 129
116.305 R 139 116990 R ...
116310 R 139 ' 117.010 R 175
116.315 R 139 117020 R ...
116.320 R 139 117.030 R 151, 152
116325 R ... 117110 R 1486, 151, 152
116.330 R 140 117.120 R 146, 152
116.335 R 140 . 117130 R 146
116.340 R 140 117140 R 152
116.405 R 96 117150 R 127(1)
116.410 R 96 _ 117.160 R - 152
116.415 R 97 - ‘ 117.170 R 145, 147, 148
116420 R ' 98 117.180 R ...
116425 R 98 117310 R 187
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(D
117.315
117.320
117.330
117.340
117.350
117.361
117.370
117.380
117.390
117.510
117.520
117.530
117.540
117.550
117.560
117.610
117.612
117.615
117.620
117.630
117.640
117.650
117.660
117.670
117.680
117.690
117.710
118.010
118.230
118.280
118.300
118.350
118.420
118.480
118.500
118.610
118.620
118.630
118.640
118.650
118.660
118.670
118.680
118.690
118.700
118.990
120.010
120.020
120.030
120.040
120.050
120.060
120.070
120.080
120.090
120.100
120.110
120.120
120.130
120.140
120.150
120.210
120.220
120.230
120.310
120.320
120.330
120.340
120.350
120.360
120.370
120.380
120.390
120.400

—_
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(3)

255

120, 121
180

180

169

169 to 171
170

172

172

L 217

[136]

(1)
121.020
121.030
121.040
121.050
121.060
121.070
121.080
121.090
121.100
121.210

+121.220
121.230
121.240
121.250
121.260
121.270
121.280
121.290
121.300
121.310
121.320
121.330
121.340
121.350
121.360
121.370
126.006
126.011
126.106
126.111
126.126
126.131
126.146
126.151
126.166
126.176
126.186
126.230
126.245
126.265
126.295
126.300
126.338
126.406
126.411
126.416
126.426
126.431
126.436
126.441
126.446
126.456
126.461
126.471
126.476
126.490
126.495
126.540
126.555
126.611
126.675
127.010
127.020
127.030
127.040
127.050
127.060
127.070
127.080
127.090
127.100
127.110
127.120
127.130

—_
(-]
~—
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(1) 2 @ , 1 2 3
127.140 R ... 178.080 A 290
127.150 R ... 179.650 A 295
127.160 R ... 179.670 A 296
127.170 R ... 179.740 A 297
127.180 R .. 419.488 A 298
127.190 R ... 427.085 A 299
127.310 R 227 to 229 697.165 A 300
127.320 R ... 697.695 A 301
127.330 R ... ' : . 708.520 A 302 -
127.340 R 722.385 R ...

R ...

. 127.350
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TABLE SHOWING SOURCE

FROM EXISTING STATUTE SECTIONS
OF BILL SECTIONS

Column (1) lists every section of the bill proposing a new Oregon pro-
bate code. Column (2) indicates whether the bill section is new (N) or an
amendment of an existing section of Oregon Revised Statues (A). Column -
(3) indicates, in the case of a new section derived from or containing
subject matter comparable to that found in an existing ORS section, the
ORS section; and, in case of an amendment of an existing ORS section,
the ORS section.

1) (2) (3) . (1) (2) (3)
1 58 N 111.060°
(1-30) N ... 59 N  111.060
(31) N 114.010 60 N 111.060 ‘ /
2 N  3.130, 3.180, 46.092 61 N 111.060
3 N o : 62 N  111.060
4 N . 63 N  111.060
5 N 3.140, 3.340, 5.040 64 N  111.060
6 N 3.140, 3.340, 117.510 to 65 N . 111.060

+117.560 : 66 N  111.060
7 N  5.120 67 N  111.060
8 N  5.050, 5.080 68 N 111.060
9 N  3.101 69 A 112,010
10 N o 70 A 112.020
11 N o 71 A 112.030
12 N 115.010 72 N o
13 N o . 73 A 112.040
14 N oo 74 A 112.060
15 N o 75 A 112,070
16 N  43.110, 115.160 .76 A 112.080
17 N o ikt N o
18 N oo 78 N e
19 N 111.020, 111.030 79 A 113.090
20 N 111.020,111.030 80 N  115.330
21 - N 111.020, 111.030 81 N 115.140, 115.310
22 N 111.020, 111.030 82 N 115.140
23 N 111.020, 111.030, 120.010 83 N 115.020, 115.120, 118.420
24 N 111.010(4) 84 . N 115.310(2)
25 N 111.010(5) 85 N 115.170
26 N ... 86 N 115.160, 115.180(2)
27 N 111.040 87 N  115.180
28 N 111.231 88 N 115.190, 115.310, 115.320
29 N 89 N  115.410, 115.420
30 N 111.110, 111.120, 111.150, 90 N 115.430, 115.440

111.160 : 91 N 115.430(4), 115.450,
31 N 111.140 115.460
32 N 111.170 92 N 115.190, 115.210, 115.350
33 N 111.210, 111.212 93 N o
34 N o 1 o4 N 115.200
35 N oo 95 N 116505
36 N 114.020 96 N  116.405, 116.410, 118.610,
37 N 114.030 to 114.050 118.620
38 N 114310 to 114.340 97 N  116.415
39 N 114.050, 114.060 98 N  116.420, 116.425, 116.435,
40 N 114.070 118.420, 118.630, 118.650
41 N oo 99 N 115.470 to 115.490
42 N  114.110 100 N 115.500(1), 115510
43 N 114120 101 N 115.200, 115.340, 115.500
44 N 114130 to 115.520
45 N 114130 102 N o
46 N 114140 103 N 113.070, 116.005
47 N 114.150, 114.230(3) 104 N 116.015
48 N 114.220 105 N oo
49 N 114.230(1) 106 N 116.005
50 N 114.230(2) 107 N o
51 N o 108 N  116.010, 116.020
52 N ... 109 N  .116.015 :
53 N - 114.240 110 N 116.590, 116.595
54 N 114.250 111 N  116.020
55 N .. 112 N 113.030, 113.050
56 N 115.110, 115.130, 115,990 113 N o
57 N 114.410 to 114.440 114 N o




1
115
116
117
118

120
121
122
123
124
125
126
127
(1)
(2,3)

(5-13)
(14)
(15)
(16)
(17-19)
(20)
(21)
(22)
(23-25)
128

129

130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146

147
148
149
150
151
152

153
154
155
156

157
158
159
160
161
162

164
165
167
168

189
170

(2)
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(3)
107.280
113.040,113.060
126.300

111.020, 111.030, 117.320
116.105, 117.320

116.440
116.445

97.130, 117.150

116.125
116.130, 116.135
116.785 to 116.800

116.120
116.705 to 116.830,
116.840 to 116.900

116.820
116.835

116.305 to 116.320
116.330 to 116.340
116.510

116.515

116515

117.170

116.565, 116.570,
117.110(5), 117.120,
117.130

116.510, 117.170
116.510, 117.170
116.580, 116.585
117.030, 117.110
117.030, 117.110, 117.120,
117.140, 117.160

116.520 .

116.525, 116.530, 116.575
116.525, 116.540, 116.545
116.530 to 116.550,
116.560

116.580, 116.585

116.555

116.555

114.150, 116.140
116.140, 116.155, 116.165
116.140 to 116.150,
116.160

121.020

117.350, 117.361(1)(2)
117.361(3), 117.370

/

[139]

(1)
171
172
173
174
175
176
177
178
179
180

(2)

181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221

222
223
224
225
226
2217
228
229
230
231
232
233
234
235
236
2317
238
239
240
241
242

PEERERPPRPZZEREREE PP 2Z'»>>D>?>I{>§>I>ZZZZZZZZZZZZZZZZZZZZ>ZZZZZZZ.’>ZZZ 2222222222

SB 506

(3)

117.361(4)
117.380, 117.390
117.640, 117.650
117.640, 117.650
117.010, 117.610
117.612, 117.615
117.620 -
117.630

117.630

116.720, 116.730, 116.735,
117.330, 117.340

117.680

117.660

117.310

116.195
116.190, 116.195
117.710
178.080(6)
120.130

116.186

120.310

120.360
120.380
120.370, 120.380
120.390
120.400
118.010
118.230
118.280
118.300
118.350
118.640
118.660
118.420, 118.670 to
118.690
118.700
118.990
126.006
126.106
126.111
126.126
126.131
126.146
126.151
126.166
126.176
126.186
126.230
126.245
126.265
126.295
126.338
126.406
126.411
126.416
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(1) (2)
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
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(3)
126.426
126.431
126.436
126.441
126.456
126.461
126.471
126.476
126.490
126.495
126.540
117.315, 126.555
126.555

126.675
3.101
3.130
5.080
5.100
7.230
12.190
13.080
23.260-
41.520
46.002
91.020
91.030

',r[140]

275
276
271
278
279
280
281
282
283
284
285
286
287
288
-289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
~305
306

(1)
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(3
93.190
93.240
93.420
94.330
97.130
116.115
105.050
105.340
107.100
107.110
107.280
109.041
109.326

. 109.330

109.370

178.080 .

120.210

120.220

120.330
179.650
179.670
179.740
419.488
4217.085
697.165
697.695
708.520




Proposed Oregon Probate Code | ' 2 February 1969
Principal Changes from Existing Law

Article I, General Provisions

Part 2. Probate Courts and Commissioners

Section 2, Transfers probate jurisdiction from county and district
courts to circuit courts.

Section 6, Defines probate jurisdiction as including the general
legal and equitable powers of the circuit court as a court of record.

Section 6a. (1) In specified counties, authorizes a distriet judee
to exercise probate powers of the circuit court; in other counties, anthorizes
a district judge to exercise probate powers of the circuit court when
arsigned by the circuit judge. ’

(2) Authorizes district judge to exercise probate powers of circuit
court when, because of absence, illness, or injury, there is no circuit
Judge within the county.

‘Section 7. Authorizes circuit court to appoint elerk of the court or
other suitable person a probate commissioner.

Section 8. Authoriza,s probate commissioners to act on uncontested
petitions for probhate of wills, appointment of personal representatives, and
guardians and conservators,

Section 10, Specifies the general method of giving notice under the Act.

Article II. Intestate Succession and Wills

Part 1. Intestale Succession

Section 1{23) and (24). Provide that "estate" includes real and
personal property, which are treated identiecally throughout the Act.

Section 17. Gives surviving spouse one-half of decedeni's net
intestate estate if he left issue.

Section 18. Gives surviving spouse all of decedent's net intestate
estate if he left no issue,

Section 19, Provides for others than surviving spouse as follows:

(1) 1Issue of decedent, with right of representation

. (2) Parents of decedent; .

(3) Brothers and sisters of decedent, and their issue, with right of
representation;

(4) Grandparents of decedent, and their issue, with right of representation.
Excludes relatives more remote than grandparents and their issue,

| Poze 1




Section 20, Provides for escheat to State of Oregon.

Section 23, Requires that heir must survive decedent by five days to
take. :

Part 2. Advancements

Section 27. Expands advancement to any person taking by intestate
succession (whether or not the person would have been an heir at the time
of gift), but limits advancement to situations where decedent died intestate
to his entire estate. »

Part 3} Status of Adopted Persons for Inheritance, Wills and Class Gifts

Section 30. Provides that, for all purposes of intestate succession,
the rights of adopted children and adoptive relatives, lineal and collateral,
are the same as those of natural children and natural relatives.

Section %2. Provides that class gifts in wills, deeds and other
instruments (as to children) shall be construed to include those persons
who would be included in the class for purposes of intestate succession
(i.e., adopted children).

Part 4. Escheat

Comment. Escheat administrative procedures are the same as for estates
generally; the State has the legal status of the sole heir at law,

Section 33, Provides that claims for recovery of escheated property
be processed under the Administr-tive Procedure Act, rather than by a
Judicial proceeding.

Part 5. Wills
Section 38. Lowers age for making a will from 21 to 18,

Section 39, Makes no substantive change in Oregon formalities for
execution of wills.

Section 41. Provides for validity of written, signed will if executed
in accordance with the law of Oregzon, the domicile of the testator,
or the place of execution; thus foreign holographic wills would be valid
in Oregon.

~ Section 42, 1Incorporates Uniform Testamentary Additions to Trusts
Act; designed to sustain testamentary gifts to trusts.

Section 46, Provides for revocation of will by subsaquent marriage
if the spouse surviveg the testator, unless the will or other specified
circumstances indicate that revocation was not intended.

Section 47, Provides for revocation of provisions in a will for
former spouse, by divorce or annmilment of marriage.




Section 54, Compensates for ademplion bj exlinction in situations
where il is believed ithe normal inlenl of a testalor would be that the
sneci Pie device not feil completely., Covors following sitinations:

) Tnsured properly;

) Property sold by testalor;

) Proveriy taken by condernatlion;

) Jhere testalor has muardian or conservalor;
) Added or substituled securities,

Cection 5 ns pretermitted children provisions:

(1) Limited to children born or adopted after execulion of will;

(2) Confers no benefils if no provision was made for livinz cnildrzn
in will

(3) Shere of omitied after- “horn child taken from sheres given livins
children;

(4) If no living cildren at execution of will, omitled afler-born
child lakes intestate share.

art 6. FEffect of Homicide on Intestate Succession, Jills, Joinl Assels,
ife Insurance and Heneficiary Desirnations

I

sections 59-69, Provide thil one who ki1ls another with felonious
intenl shall not aequire any poperly by intesiztc succassion, will,
insurence conlract, fulure intevest, or power of aproinlrent becanse of

51 L N
the murder, If slayer and decedent owned property with ri-hi of survivor-
4 A K

ship, slayer retains only estate for his 1life lo extent of interest
in the ‘ﬂn}OTtV. Conviction of slayer admissible in evidence in aclion
under ssetions 59 to 29, bul is nol a prercguisiite to their efzet,

Pert 9, Dower and Curtesy abolivhed

Section 79, Abolishes dower and curiesy,

Fow*sni' See sealiors 17 end 12 (intestate share of survivin

ection 100 (=upoorl of spouse), and seclion 102 (eleciive share of
urv1v1n5 5p0USE ),

irtiele ITT. Tritistion of Eslable Proceedings

Section °1. 'rov1d s for venue of an eslale proce
courty whera decedent was domiciled, had his place of a
21,

prozorly loczile

Section P4, Provides thal any inlercsted person may petls
the probate of a will, and/or the appoiniment of a perso sonal .

will in Cre~on by coctl
Lo probaie in jurisdiction where testal

Jeciion P55, Fermi
of ovder ocomitiin: will

Secetion ©°. Reguires court to appoin
gnitable as personal representative, Lot
appointment, and pernils surviving spouse qd neft o¢ K

romings wilh ’J"O crence,

f
~




non-resident named executor in a will

Section 29, Provides that a
is qualified to serve as personal representalive if he appoinis a member
of the Orezen 2ar as his resident avent to accepl service of summons and

process

Section 93, “qwires

to be q”i]i“]' or

ul or neslectful
o polition court

93.

probate of

Section
monthg after

Reguires
208
tratio

Article IV, Adminis

bPart T. OSupport of Cpouse

Commenls Probale homeslead
decedenl's creditors zre

sction 100,
provision from th
dependent childy

Require

s 0y
it

personal representalive;
for remova

e decedent's estate
n

court lo remove personal renrescntalive who
becomes inecapable) authorizes court to remove

perails any interestoed

1 slive,

of personal represenl

1hat will contest be filed within four

111,

n of Estales CGenerally

and Children
and olher property exemplions from claims of
abolished,

sonable
and

ssary and ree

supporl of his spouse

s court Lo nmake

for

any nece
the

Section 104, suthorizes court ito transfer
support; limits payacnts during administration t
decedent; rejuires court fo consider interest of Y
estate propselyr, solvency of estate, and propsriy other 1
properly available for surport, in delermininrz provision for supoort,
Seclion 105, Liriis suprerl Lo one~half of eslimsted valne of
apparenily insolvent esiate,

Sectlion 104, Gives suppori prioriiy over claims
expens2s as lo onb«%'WD of an*lrﬁntWJ insolvent estate
supporl bo irealed as an expense of adminiglratioen,

Segtion 107 Provides that, four months after nolice to inleresied
persens, if supnort provisions will exbaust ewxtire estale a®ior payment
claims and expenses, the esiale may bs cl- .

Pari 2, Elective Share of Surviving Spouse

sSee rants surviving snouse a rirht to elect 1o lake one-

fourth nel ectate, in licu of taldn: under his will,
? i)

Sectdi Limits elective share to anount equal to one-half of

total of croverty and speeified non-probate acsets,

Provide

s for pro-ralz abalement of devises to supply

of




Part 3., Title and Possession of Property

Seetion 114, Eliminates any distinction between real and personal
property in Act.,

Section 115. Vests title to decedent's property, real and personal,
in heirs and devisees, subject to support of spouse and children, spouse's
elective share, rights of creditors, and administration and sale by personal
representative. '

Part 4. Duties and Powers of Personal Representatives

Section 119. Authorizes personal representative to administer estate
without court direction; authorizes personal representative or interested
person to aoply for court authority or instructions to personal representative
concerning estate administration, without hearing or upon such hearing as the
court may prescribe.

Section 120, (1) Requires personal representative to deliver or
mail information of his appointment to all heirs, and if the decedent died
testate, to all devisees. (2) Provides that failure to give information is a
breach of duty to persons concermed, but does not affect validity of personal
representative's appointment, powers and duties.

Seetion 121. Requires personal representative to publish notice of his
appointment, and a statement requiring creditors to file claims, once in each:
of two consecutive weeks,

Section 122, Requires personal representative to file an inventory of
estate property, with his estimates of the true cash value of the assets,

Section 124, Authorizes personal representative to employ qualified
appraisers to assist him in valuing property, the value of which may be
subjeet to reasonable doubt; suthorizes court to appoint appraisers in its
discretion; authorires payment of reasonable appraisers' fees and expenses from
the estate. ’

Sedtion 127. Except as restricted by will or court order, authorizes
personal representative, acting reasonably for the benefit of interested
persons, to engage in most transsctions with estate property which would have
been available to the decedent.

Section 129, (1) Grants personal representative povwer to sell, moritgage
or lesge estate property without notice, hearing or court order. (2) Exercise
of the power of sale is improper without notice, hearine and court order if!

(a) the sal: contravenes provisions of the will; or

(b) the property is specifically devised and the will does not authorize
its sale; or

(e¢) the sale price exceeds $5,000, a bond hag been required of the
personal representative, and the bond has not been increasad by the amount
of cash to he realized on the sale, ’
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Comment: See Sections 90 & 91 (authority of court over bond), Section 9%
(removal of personal representative), Section 120 (information to heirs and
devisees), Section 119 (interested person may petition for order limiting
authority of personal representative), Section 13%6 (liability of personal
representative to interested persons).

Section 134, Grants absolute protection to a purchaser or other person
dealing with a personal repréesentative without actual knowledge that he is
improperly exercising his power over title to estate property..

Section 1%6. Imposes liability of a trustee of an express trusth on
personal representative, to an interested person, for improper exercise of
powers.,

Section 1%8. Provides that a personal representative is not personally
liables '

(1) On contracts entered into for estate unless he agrees to be liable;

(2) On torts committed in the course of estate administration unless he
is personally at fault.

Article V. Claimg,; Actions and Suits
Part 1. Claims Against Estates

Section 141. Provides payment priority for claims presented within four
months of first publication of notice to interested persons (creditors).
Bars claims not presented within 12 months of first publication, or before
the personal representative files his final account, whicrever occurs first,

Section 151. PFour months after first publication of notice to interested
persons, the personal representative may proceed to pay claims., No court
order is required.

Section 15%. Provides that a claim is allowed unless the psrsonal
representative gives notice of disallowance within 60 days of presentment.

Section 154, Provides that claimant may elect between summary
determination of a disallowed claim by the probate court, or a separate
action on the claim in an appropriate court; bars claim to extent
disallowed unless claimant requests summary determination or commences
separate action within %0 days of disallowance.

Section 156. Denies right of appeal from summary determination of claim
by probate court.

Article VI, Accounting, Distribution and Closing
Part 1. Allocation of Income

Section 1€7. Provides for allocabion of income from asgets of estate
of a testate decedent received after death of decedent and before final

distribution, renerally following the Revised Uniform Prineipal and Income
Act.,




Part 3. Accounting and Distribution

Section 174. Eliminates requirement of semiannual accounting; authorizes
court to waive annual accounting, or to require accounting at other times;
authorizes personal representative to file non~detailed account if all debts
have been psid and all beneficiaries consent in writing.

Section 175. Requires personal representative to give notice of a time
for filing objections to his final account and petition for order of distri-
bution, by mail, to heirs in an intestate estate, devisees in a testate estate,
ereditors whose claims were not barred and were not paid in full, and any
other person known to claim an interest in the estate. No publication is
required.

Section 176, Provides for hearing on final account and petition for
order of distribution only if objections have been filed.

Section 177. Provides for a decree of final distribution which is a
conclusive determination of the persons who are the successors in interest
of the estate and of their interests therein.

Section 179, Conforms to existing plan of abatement excepl for elimination
of distinction Petween real and personal property.

Section 186, Provides for an order of discharge of a personal representative.
Part %. Apportionment of Estate Taxes

Sections 190-198. Contain Uniform Estate Tax Apportionment Act, with
minor editorial changes.

Article VIT. Estates of Absentees

Sections 199-208. Provides procedures for administering estates of
absentees. Requires a Jjudicial finding of death of the absentee, based on
actual search as the court may require, rather than present seven-year
presumption of death.

Article VIIT, Inheritance Tay

Sections 209~218. Contain procedural changes in the present inheritance
tax statutes. These include the filing of a tax return with the State Treasurer,
. a determination of the tax due by the State Treasurer rather than by the probate
court and, if objection is filed, a redetermination by the court. Provisions for
appraisal for inhheritance tax purposes are deleted because this will be done under
Sections 122 to 124 of the Act, :

Article IX, Guardianships and Conservatorships

Comment: Separate procedures for conserving the property of missing persons
are eliminated, and a missing person is made a category of ward to which ‘the
guardianship statutes are an~plicable (Section 219). '
Some procedural modifications of the guardianship and conservatorship
statutes are made, partly to conform with changes in the probate statutes.




The one-year time limit on an order.for the sale of real property by a
guardian is deleted.

Transactions involving minors that may be accomnll hed without
guardisnship are broadened (Section 249),

The effect of a power of attorney when the principal hecomes disabled
or incompetent is spelled out (Section 251),




NAL PLJ)P’(S@X
: Provisions for inheritance, salz of property, family
Sec, 115 sunport and all olher estate administration would be the
same for real and personal property. The ancient common law
distinction between real and personal property reguiring com-

plicat “u parallel provisiocns in our present code is eliminated,

( . NO_DISTINCTION BEIWEEN REAL AND PERS

DOVER AND CURTES

Y ABOLISHED

The entive CP””TLC1TLJ chiapter on dowor and curtasy unﬁ
Sec. 72 its admeasvrewment and release is repealed. Iustead t L

spouze is given the same T t to inbevit real prope
he now has to inherit personal property. In practi
7111 arford substantially greater benefit and protcction
s given by present law. '

\ l_l.
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'NOTICE TO INTERESTED PERSONS
' “The presenl code does not require notice to heirs or

devisees of the appointment of an administrator or the probate
Sec. 91 of a WLlle Grave legal questions of due process are involved

when intercsted parties are given no notice of estate pro-

ceedings., The new code provides that notice be given helrs

and devisees by the personal representative (administrator

or exccutor) on his appointment.-

PUBLICATION TO CREDITORS AND INTERESTED PERSONS

' The numbar of publications of notice to creditors is
cut from five to two publications. Notice is also published
Sec., 92 to interested persons which would give legal notice to unknown
heirs who are not notified under the present code. The period
for priowvity presentation of creditors' claims is reduced
from six to four months although claims may be filed up to

the final account, as is now provided.

COURT OMER. |
The personal representative is given power and authority
to handle the estate, pay claims, sell property and generally
carry out the details of administering estate assets without
having to obtain ovders of the Court for whalt he does. He may,
Sec. 120 however, in any case where he desires guidance or order of
the Court apply tc the Court for authority, approval or in-
structions. Any heir or devisce is given the same right to
apply to the Court for advice and authority. To protect the
Sec. 136 heirs and devisecs the liability of the personal representative
for breach of his duty is made the same as that of a trustee
of an express trust for resulting damage or loss,

POWER AND AUTHORITY OF PERSONAL IEPQﬁSENTATIVF TO ACT WITHOUT

Toace 2




NEW OREGON PROBATE CODE

, The Advisory Committee of the Law Improvement Committee
and the Probate Law and Procedure Committee of the State Bar
had the following objectives in preparing and submitting to
the Legislature a new Probate Code.

1. Present a code to include the best of the
Uniform Probate Code prepared by the American Bar Association
and the best of new probate codes prepared in other states.

2. Shorten and streemline probating of
estates by eliminating court orders for routine actions by
administrators and executors.

3. Provide a sounder legal fouundation for
probate by requiring notice to involved parties when estate
proceaedings are begun,

4. Eliminate those parts of the present 100
ear-old code which are obsolete or unworkabie.
y

5. Include new provisions in areas not covered
( by the present code or where Oregon case law is missing or
confusing.

6. Provide probate jurisdiction in courts
with lawyer judges.

: 7. Lesscn probate costs to the public by
reducing the number of newspaper publications, by reducing
the property appraisals and by hopefully decreasing attorneys!
charges because of the greatly reduced court filings and court
appearances required. '

JURISDICTION :
Probate jurisdiction statewide would be in the Circuit
Court with provision for District Judges to act as Circuit
Art, 1 Judge in probate matters. The Circuit Court may appoint
Part 2 prebate commissioners to act in uncontested appointinents of
administrators and ewecutors, probate of wills and fixing
Lo

amounts of bonds, subject to control by the Circuit Cour




Art., I
Part 1

Art, IV
rart 1

(

Sec. 93,
91-! & 95

Art, V
Part 1

RUIES O0F INHERITANCE

Inheritance rights are the same for real and persomnel
property. The surviving spouse inlierits one=half the real
and personal property if there are children. The intestate

succession is otherwise generally the same as under present

law, except that some of the inequities in the present statutes
are e]lmlnated '

SUPPORT OF SPOUSE AND MINOR CHI[QEEﬂ

Although the Court is given broad powers to order
support from estate assets, unlike the present procedure
the order must be based on full disclosure of the assets
and probable claims against the estate, and can only he
entered after notice to all interested persons and hear—
ing by the Court. In a small estate which is solvent, if

reasonable provision for the support of spouse dnd Ph1]alen

warYHntf that the whole of the estate, after paying claims,
taxes and administration expenses, be set apart for support,
the Court may do so and summnarily close the estate. '

INVENTORY AND APPRAISEMENT

The pcrooua] representative in his inventory Jnc1u4
his estimate of values of the property such as real. propﬂr“'
contracts, mortgages, bank accounts, cash, listed securi tles,
etc., where the values can be determined without appiaisal. .
If appraisal is needed, either the personal representative
or the Court may appoint one or more appraisers. Different
appraisers may be appointed to appraise different property.
The appraiser is paid a reasonable fee for his services and
his expenses by the personal representative,

CLAIMS AGAINST THE ESTATE

In & reverse of present procedure under which claims
must be presented to and approved by the personal repre-
sentative, the proposed code provides that claims are con-
sidered allowed as presented unless within 60 days after
presentment the personal representative notifies the claimant
that the claim is disallowed. The present double procedure
where a claim disallowed by the probate court may be thereupon
litigated in an action in Circuit Court is eliminated. The
claimant of a disallowed claim may either have it passed cn in
sumnary hearing by the probate court, with no appeal allowed,
or litigate it in Circuit Court WLLh appeal to the Supreme Court.




Art.
Part

Art.

VI

2

VIII

'ACCCUNTING AND DISTRIBUTION

Present requirement for semi-annual accounts is elim-
inated and only annual accounts are required. If all claims
are paid and the beneficiaries of the estate consent in writing,
a short form of final account, without detailed accounting or
vouchers, may be filed. No publication of notice of final
account hearing is required. The new code provides that the
court enter a decree of distribution showing the persons in
whom the estate is vested and the portion of estate property
to which each is entitled. Finality and conclusiveness is given
the decree. The present code does not have a specific provision
for a decree of final distribution.

INHERITANCE TAX
The present statute would be amended to provide for

filing the return directly with the State Treasurer and would

only involve the probate court if there is filed an objection

to the determination of the tax by the State TlEngfCl.

ESCHEAT |
The new code would replace the present complicated pro-
visions for administration or sale of escheated property by a
simple provision for administration of the estate by the Director
of the Division of State Lands and that the whole estate after
payment of claims, taxes and administration expenses, be dis-
tributed in a summary manner to the Division of State Lands.

GUARDIANSHIPS OI' MISSING PERSONS

The guardianship code is amended to prov1de for appoint-
meat of guardians to administer the estates of missins persons.
This would replace Chapter 127 of the present probate code,
conserving property cof missing persons,

SUMMARY

The foregoing obvious 1y mentions only the highlights
of the 207 sections of the new code which are the result
of the most detailed study, discussion, deafting and re-
drafting by the joint committees and the Legislative Counsel
over a space of nearly five years. ‘Section 290 shows the
repealed sections and the tables show where the present
code sections are represented by sections of the new code
and the sources of sections of the new code, whether new or
derived from present code sections.

Yage |
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MEMORANDUM
January 31, 1969

To: Law Improvement Commilttee _
From: Robert W. Lundy, Legislative Counsel

Subjeet: Law Improvement Committee Changes in Preliminavy
Draft of Proposed Oregon Probate Code :

Thls memorandum sets forth changes in the Preliminary
Draft of the Proposed Oregon Probate Code, which are based
‘upon action by the Law Improvement Committee at its meeting
on January 10 and 11, and, pursuant to mandate by the
Committee at that meeting, action by a subeommittee on
- January 17. : '

In most instances the LIC changes are directed to
sections or parts of sections of the preliminary draft and
are indicated by [bracketing] material to be deleted and
underscoring material to be inserted. If a. LIC change

1s made in a secticn or part of a section previously _
changed by the Advisory Committee (a "green sheet" change),
the Advisory Committee change is also indlcated in the
same manner. S .

In some instances the LIC chznges reflect the drafts-
man’s interpretation of Committee and subcommittee astion.
In particular, see sections 56 (pretermitted children)
and 56a (persons not entitled to estate of testator).

The LIC changes deo not indlude:

- {1) Proposed changes relating o courts wich probate
Jurisdiction under the propusadd code, These preposed changes
avpsar in a mnemorandum, dated Jaruary 22, previously sent

td¢ ' members of the Law Improvensnt Committee,

(2} Technicsl drafting ehunges determined to be

necoszary in the preparatlon of 2ppropriate proposed _
leginiation for submisalon Lo the 1969 Oregon degislature,

- {3) Hearrangement of sectlons in ecertaln aress of
the preliminary draft, as changed, which will be accom-
plished in the proparsticn of “he appropriate proposed
legislation for submissicn £o the 13369 Oregon iegisliature,
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Yy {eY If tha addrsss of any person s not Laown oF cavie
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not be aseertained wich reasonashle diligence, by publiisning
a copy thereol in a wnewspapsr of general clrnviation in the
county where the hearlng is to be ueld [at lzast once g wsel

for three weeks] once in each Oi_two consecutive weeks, The

last publicatlon of whieh shall be at least 10 days bsfora

the date set [or the hearing.

Section 37 (page 139)

ERRT S A% ST IS L R SR A
Stave Lands) Jounty clerks, upon feguest, shali furaish
the Diprastor of vhe Division of State fands the tivies of
estaten of decessed persons which have remained zpen for
more than three years and in which no heivs, or [other:

only partles whose vight to inherit the procesds thereof

is being contested, have appeared to claim the estate.

Section 56 {pages 56 and 57)

pres A en

Seetion 56. {Children born or adopted after executbtion

of wiil; pretermitted children: ({1} If a testator is sur-

vived by a child born or adepted aftexr the execution of his
will and dies,; leaving the after-born or after-adopted chilld
unprovided for by any settlement and neither provided for nor

in any way méntioned in the will, a share of the estate of




the testator disposed of by the will passes to the after-
born or after-adopted child as provided in this seetion.]

(1) As used in this section, "pretermitted child" means a

child of a testator who is born or adopted after the execu-

tion of the will of the testator, who is nelther provided

for in the will nor in any way mentioned in the will and who

survives the testator.

{2) If [the] a testator has one or more children living
when he execntes his will and [: (a}] no provision is made
in the will for any such living child, [an after-born or

after-adopted] a pretermitted child shall not take a share

of the estate of the testatcr disposed of by the will,

{(b)] {3} If a testator has one or more children liv-

ing when he executes his will and provision 1s made in the

will for one or more of such living children, [an after-

born or after-adopted] a pretermitted child is entitled to

share in the estate of the testator disposed of by the will

as follows:
[{A)] {a) The [portion of the estate in which the after-

born or after-adopted) pratermitted child may share [is 1im-

ited to] only in the portion of the estate passing to the

living children under the will.
{(B)] {b) The [after-born or aftsr-adopted] share of

each pretermitted child shall [receive such share of the

estate, as limlted by subparagraph (A) of this paragraph,




as ne wouid have taken had the testatoe inclnded ali after-

bora and after-adopted] be the totai walue of Lhe portion

of the eatate passing to the living childesp under the wiil

divided Ly the number of protermitfed shildren [aith fhe]

plus the numbsy of living echildren for whim provisicn,

other than nominal provisiecr, ix made in the widl [, aprd

glven an zqual share of the cstabe to each sush eknild].
[1C1] (e} To the exvent feasidie, the interest of fan

after-born or after-cdopied] 2 preferaitied o2Lild in the

estate shall be of the saue charactur, whother sguitalile or
legal, as the interest the testator gave 2 the living
children by the will.

[(33] £4) If [thel a testator has no child living when

he executes his will, [an after-born cr after-adopted] a

pretermitted chiid shall take a share of the estate as though

the testator had died iatestate.

({4} The after-born or after-adopted] {5) A pretermitted

child may recover the share of the estate to which he is en-
titled, as provided In this section, elther from the other

children under [paragraph {b) of subsection {(2)] subsection

{3) of this secklion or from the testamentary beneficiaries
under subgaction [{3)] (4} of this section, ratably, out of
the pertions of the estate passing Yo those perscons under the
will. In abating the interesté of those beneflcliarles, the

character of the testamentary plan adopted by the testator

e




shall be preserved so far as poasible. [However, persons to
whom the will gives only tangible personal;property not used
in trade, agriculture or other business are not required to
contribute unless the particular gift forms a substantlal
part of the total estate and the court specifically orders

contribution because of such gift.]

New section 56a (page 59)

Section 56a. (Persons not entitled to estate of testa-

tor) Except as otherwise expressly provided by law, a person,
including a chiid of the testator and a descendant of thét
child, shall not take or be entltled to take any portion of
the estate of a testator disposed of by his will other than
as provided in the will.

Section 61 (page 62)

Section 61. (Property owned by slayer and decedent} If
the slayer and the decedent [held] owned property as tenants
by the entiretj or with a right of survivorship, upon the
death of the decedent an undivided one-half interest shall

remain in the slayer for his lifetime and, subjeet thereto,

the property shall [vest] pass to and be vested in the heirs

or devisees of the decedent other than the slayer.

Section 62 (page 63)

Section 62. (Property owned by slayer, decedent and

e I




others) If the slayer, the decedent and another or others
[were Joint ownera cfj owned property with & right of sur-
vivorshlip, [the slayer shall not take a2 a survivor as

against the other surviving owner sr ownsrsi upon the death

of the decedent the interest of the slayer shall remain as

an_undivided linterest in the slayer foy his lifetime and,

subject thereto, the property snell pass to and be vested

in the other surviving owner or owgergc

Section 63 (pape 64)

Subsection {1): Delete "holds” and insert “owns".
Delete "héld" and insert "owpned®.

Subsection (2): Delete "held" and insert "ownad".

Section 64 {pape 65)

Subsection (2}: Delete "held" and insert "owned".

Section 87 (pages 85 and 86)

Section 87. (Testimony of attesting witnessess to will)

(1) Upon [the] an ex parte hearing of 2 petition for the

{appointment of a personal representative, if the hearing is
éx parte, before contest s filed and involves the prcof)
probate of a will, an affidavit of an attesting witness may
be used instead of the personal presence of the witness in

court. The witness may give evidence of the execution of

wfyor




the will by attaching {tel his afiidavit to the will or to

2 photographic or [photostatic) other facsimpile copy of the

will, and may identify the signature of the testator and

witnesses to the will by use of the will or the copy. The

affidavit shall he received in evidence by the court and

- have the same weight as Lo matters contained im the sffidavit
as irf the testimony were givan by the witness in open court,
The affidavit of the attesting witness may be made at the time

of execution of the will or at any %ime therealter.

Szction 90 (page 89}

Section 90. (Necessity and amount of bongd; bond notwith-

standing will} (1) Unless a testator [declares] provides in

his will that no bond shall be required of the executor of

his estate, or unless the personal representative is the

scle heir or devisee or i1s the Director of the Division. of

State Lands, the personal representative shall not ac¢t nor

shall letters be issued to him until he files with the c¢lerk

of the court a bend. The bond shall be executed by a surety

company authorized to transact surety business in this

state, or by one or more sufficient personal sureties ap-

proved by the court. A personal surety must be a resident

of this state. The cour: may, in its discretion, require a

vond notwithstanding any provision in a will that no bond is
required{, and shall require a nonresident executor to give




bond). The bond shall be for the security and benefit of
all persons Interested and shall be conditioned upon the
personal representative faithfully performing the duties of

his trust.

Section 99 (pages 99 and 100)

Section 99. (Occupancy of family abode by spouse and

children) The spouse and any [minor or incompetent] dependent
child of a decsdent may continue to occupy the prineipal place
of abode of the decedent until one year after his death or,

1f his estate therein is an estate of Jeasehold or an estate
for tha lifetime of another, until one yvear after his death
or the earlier terminstion of his 2state. During that occu-

pancy:

Section 100 (page 101)

Section 100, (Support of spouse and children) The
court by order shall make necessary and reascnable provision
from the estate of 2 decedent for the support of the spouse
and any [minor or incompetens] dependent child of the dece-
dent upon:

{1} Petition therafor by or on behalf of the spouse or

[by the guardian of the estat2 of] any [mincr or incompetent]

dependent child;

Section 101 (pages 10) and 102)

Subsection (1): After "claims” delete "against the estate".

-




Subsection (2): Arter "claims" delete "against the estate”.

Section 102 {paze 102)

Section 102. (Temporsry support) Pending hearing upen

the petition under sectlon 100 of this Act, temporary support
may be allowed by order of thg court in an anount and of a
nature as the court cansideré reasonably necessary for the
welfare of the surviving spouse and any [wminor or in:ompe-

tent] degendent child of the decedent.

Section 106 (page 104)

Section 106, (Priority of support:; treatment as admin-~

istration expense) Sublect to the limitations 1mpoeedAgg

section 105 of this Act, provision forr support under sec-

tion 100 of this Act crdered by the court has priority over
claims [against the estate] and {other] expenses of admin-

istration. The provision shall not be charged against the

distributive share of the person‘receiving support, but

shall be treated as an expense of administration.

'Section 107 (page 104)

Section 107. (Small estates; setting apaft whole estate;

termination of administration) If it appears, after the ex-

piration of four months after the date of the first publication

of notice to jinterested persons, that [necessary and)




reasonable provision for support [under section 100 of thie

Act requires] of the spouse and any dgpendent ¢hild of the

decadent warrants that the whole of the estate, afﬁer pay~
ment of claims [against the estatel, taxes and expenses of
administration, be set apart for guch su§p0$t, the court
[shall] may so order. Thers shall be no further proceeding
in the administration of the estete [unless further property

is discovered], snd the estate shsll summarily be closed.

Section 108 (page 105)

Section 108. (Right to elective share; eff'ect of election)

(1} If a decedent is domiciled in +this state at the time of
his death and dies testate, the swr#iving spouse of the
decedent has a right to elect tc take the share provided by
this section. The elective share consists of one~fourth of

the value of the net estate of the decedent, but tha elective

share shall be reduced by the value of the following prop-

erty given to the surviving spouse under the will of the

decedent;

Section 109 {page 110)

{4} As used in subsection (2) of this section, "property
p
in the joint names" means all property held or owned under
any form of ownership with right of survivorship, including

cotenancy with remainder to the survivor; stocks, bonds or

~i0-




bank accounts in the name of two or mofe persons payatle
to'the survivor; United States Government bonds in co-owner-
ship form or payable on death Lo a designa%ed person; [,]
and shares in credii unicns or [buildiﬂg] savings and loan
assoclations payable on death to a deslgnated person or in

Joint form.

Section 121 (page 122)

{2) [(b)] (¢} The name [znd address] of the perszonal

representative [and his attorney] and the address at_which

claims are to bs nresented;

Section 241 (page 1i1)

(3) It a elaim is presented after the expiration of the
12-month period, but bafore the final account is filed, the
claim 18 not barred if the court finds that the late present-

ment was caused by mistake, inadvertence, surprise or ex-

cusable neglect,

Section 152 (page 148)

(1) {a) Support of spouse and children, subject to the

iimitations imposed by section 105 of this Act.

Section 153 {page 150)
Section 153. (Allowance and disallowance of claims) (1) A

s




¢laim presenied "¢ th2 personali representative shall be
considared allowed as pressunted unless within &0 days after
the date of presentment of the clalm the personal represent-
ative malls or delivers a notice of disallowance of the elaim

in whols or In part tc the claimant (orl and, i1¥ any, his

attorney. The personsl represeniasive zhall file in the
estate proceeding the elaim as presented and @ ¢opy of the

notice of disallewance.

(37 [Not less than 30 days befors the date of the filing
of the final aceount? The personal rapresentative may rescind
his previcus ellowanca of an unpald elaim, if the claim was

aliowed because of errvor, misinformation or excusable ne~

gleet., Noiu less than 30 days before the date of the filing

of the final sacount the parzonal representative shall give

notice of resclission of [orior) his previcus allowance of

{the] & elaim {shall be given by mailing or delivering a

notice] te the claimant {er]) and, if any, his attorney

[stating that the prior allowance is rescinded and the reasons

therefor! in the same manner and containing the same infor-

mation as a aotice of dissllowance.

New section 158a (page 154)

Saction 158a. (Proof for ecourt allowance of disallowed

ciaim) A elainm whicin has bosn dizallowed by the personal
representatlive may not be allowed by any court except upon
zome competent, sarlaslasctory evidence other than the testimony

af the elaimant.

w1




Section 161 (page 156)

Section 161. {Discharge of encumbrances) (1) As used

in this section:
{a) "Voluntary encumbrance" meuns any mortgage, trust

deed, security agreemen®, {or] pledge or public improvement

assessment lien, or any lien arising from labor or scivices

performed_or materiais supnliasd or furniaheﬂ, or any combin-
ation thereof, upon or in respeet of [real or perszonall prop-
erty.

(b). “Involuntary encumbrance” means any encumbrance
upon [real or perscnal] property other than a voluntary. en-

cumbranoce,

Section 167 (pages 165 and 166)

(2) To all other devisces, except devimees of pecuniary
devises which are not in trust and which do not qualify
for the'marital deductlion provided fer in section 2056 of
title 26, United States Code, the remalning income in pro-
portion to their respective interests in the assets of the
estate which have not been distributed to them or expended
for the payment of inheritance or estate taxes charged against
their particular share of the egtate; computed at the time
of each such distribution on the basis of inventory values.
As used in this subsection, "remaining income" means the

total income from all property which is not specifically

bt
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Section 177 {pages 179 and 180)

Section 177, (Decree of final distribution) {1} If

no objections to the fimal account and petition for gistied-

bution are filed, or if objectlons are filed, upon the hear-

ing, the court shall give its decree of final distrivution,

In its decree [of final distribution] the court shall desig-
nate the persons in whom title to the estate avallable for

distribution 1s vested and the portion of the estate or

property to which each is entitled under the will, by agree-
ment approved by the court or pursuant to intestate succes-
sion. The decree [of distribution] shall also contain any

findings of the court with respect to:

{3) If, by agreement approved by the court, property is

distributed to persons in whom title is vested by the decree

of final distribution otherwise than as provided by the will

ar pursuant to intestate succession, the deeree shall coperate

as a transfer of the property between those persons.

(€331} {4} The decree of final dlstribution shall be a
conclusive determination of the persons who are the succes-
sors Iin interest to the estate and of the extent and char-
acter of thelr interest therein, subject only to the right

of appeal and the [right] power of the court tc vacate the




Section 183 (page 185)

Section 183. ORS 117.680 is amend¢d to read:

117.680. (Compensation of perscnal representative)

(1) Upon application to the cowrt a personal representative

shall be entitled to recelve compensation for his services

as provided in this section. If there is more than one per-

sonal representative acting concurrently, the compensation

shall not be increased, but may bs divided among them as

they agree or as the court may order, The compensation

[provided by law fer an executor or zdministrator is] shall
be a commission upon the whole estate, [2eeounted for by him,]

as follows:

Section 18” {page 187)

Section 184, (Interest on pecuniary devisea! General

pecuniary devises not entitled to a share of income under

subgsection (2) of section 167 of this Aect shall bear interest

payable from the residuary estate at the rate of three percent

per annum for a period beginning one year after the first ap-
pointment of a personal representative until payment, unless

a contrary intent is indicated by the will or unless other-

wise ordered by the court.

Section 190 (pages 193 and 194)

(1) "Estate” means the gross estate of a decedent as

-16-
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Uecember.b, 1968
To: Law Improvement Committee
From: Advisory Committee on Probate Law Revision

Subject: Changes in Preliminary Draft of Proposed Oregon
Probate Code

Copies of the Preliminary draft of the Proposed Oregon
Probate Code, prepared by the Advisory Committee on Probate Law
Revision with the assistance of the Oregon State Bar Committee
on Probate Law and Procedure, were distributed to all active
members of the Oregon State Bar in Oregon and others in September
1968. Following this distribution, a series of some 18 meetings
throughout the state was arranged and held for the purpose of ex-
plaining to members of the Bar in attendance the provisions of
the preliminary draft and obtaining from those 1n attendance
their comments, suggestions and criticisms on the preliminary
draft. These meetings, and the preliminary draft itself, were
widely publicized. The meetings were well attended.

The meetings were conducted by designated members of the
advisory and Bar committees, who explained in general the content
of the preliminary draft:and described some of the specific
changes in the present probate code proposed thereby. Lawyers
in attendance then were invited to submit oral questions, sug-
gestions and criticisms. The chairman of each meeting prepared
and forwarded to the chairman of the advisory committee a resume
of the questions, suggestions and criticisms submitted. Lawyers
also were asked to submit written suggestions or criticisms to
the chairman of the advisory committee. A considerable number
of suggestions and criticisms on the preliminary draft were so
obtained.

The advisory and Bar committees met on November 15 and 16,
1968, to review proposed changes in the preliminary draft in
the light of comments, suggestions and criticisms received, and
approved certain of those proposed changes. Pursuant to author-
ization given by the two committees at that meeting, subcommit-
tees met on November 22 and December 2 and 5, 1968, to consider
those and other changes and to finalize the content of the pre-
liminary draft for presentation to the Law Improvement Committee.
The changes approved by the two committees and their subcom-
mittees were drafted by Mr. Stanton W. Allison, and subsequently
reviewed, and in a few instances modified in form, by the
Legislative Counsel's office.

This set of green sheets sets forth the advisory committee
changes in the preliminary draft. The sheets are designed for
insertion at appropriate places in the preliminary draft.




- The format of the advisory committee changes set forth on
the green sheets generally is as follows:

1. Deletion of a complete section, subsection or paragraph
is indicated by a simple direction to delete.

2. Redesignation of a subsection or paragraph is also
indicated by a simple direction to this effect.

3. Change in the substance of a proposed new section is
indicated by [bracketing] material to be deleted and underscoring
material to be inserted.

4, Change in the substance of a proposed amendment of an
existing statute section is indicated by [[double bracketing]]
material to be deleted and double underscoring material to be
inserted.

In addition to deletions, insertions and redesignation of
subsectlons and paragraphs, a rearrangement of sections in
certain areas of the preliminary draft is contemplated. By
reason of this rearrangement, the deletlion of whole sections and
the insertion of whole new sections, a substantial renumbering
of sections of the preliminary draft, with advisory committee
changes, will be necessary. This rearrangement and renumbering
of sections is reflected, tentatively, in the revised Outline
included in this set of green sheets. Renumbering of sections
will require changes in references in certain sections of the
preliminary draft to other sections of that draft; this has not
yet been done.

The preliminary draft, with advisory committee changes,
constitutes the final draft of the proposed code submitted by
the Advisory Committee on Probate Law Revision to the Law Improve-
ment Committee, with the recommendation that the Law Improvement
Committee, after appropriate consideration, in turn submit that
draft, in the form of proposed legislation, to the Oregon Legis-
lative Assembly at the 1969 regular session thereof.

Following Law Improvement Committee consideration of and
action on the preliminary draft, with advisory committee changes,
the Legislative Counsel's office will proceed to prepare the
appropriate proposed legislation for submission to the 1969
NDregon legislature. The proposed legislation will reflect any
changes in substance approved by the Law Improvement Committee
and any technical drafting changes determined to be necessary.




Preliminary Draft

Proposed

ORtGON PROBATE CODE

Prepared by

Advisory Committee on

Probate Law Revision

August 1968

Salem, Oregon




Preliminary Draft

Proposed

DREGON PROBATE GODE

Prepared by

Advisory Committee on

Probate Law Revision

August 1968

Salem, Oregon




THE ADVISORY COMMITTEE ON

PROBATE LAW REVISION

Judge William L. Dickson, Chairman
Circuit Court, 4th Judicial District
244 Multnomah County Courthouse
Portland 97204

Clifford E. Zollinger, Vice Chairman
527 Pacific Building
Portland 97204

Stanton W. Allison Senator Donald R. Husband

2444 S. W. Broadway Drive 72 W. Broadway

Portland 97201 Eugene 97401

Herbert E. Bﬁtler Nicholas Jaureguy

P. O. Box 3168 ' 1408 Standard Plaza

Portland 97208 Portland -97204

Wallace P. Carson Patricia A. Lisbakken

Pioneer Trust Building 710 S. W. 3rd Avenue

Salem 97301 - Portland 97204

Otto J. Frohnmayér Professor Thomas W. Mapp

200 Cooley Theatre Building School of Law

Medford 97501 University of Oregon
Eugene 97403

R. Thomas Gooding William P. Riddlesbarger

P. O. Box 1025 1170 Pearl Street

La Grande 97850» Eugene 97401

iii




THE COMMITTEES ON PROBATE LAW AND PROCEDURE

- OF. THE OREGON STATE BAR

Robert C. Anderson
Astoria

Wade P. Bettis
Canby

Paul R. Biggs
Oregon City

Sen. Harry D. Boivin
Klamath Falls

"Patricia Braun
Portland

Ernest J. Buhllnger
Portland

Herbert E. Butler
Portland

John M. Copenhaver
Redmond

Shirley A. Field
Portland

Robert W. Gilley
Portland

Donald E. Heisler
The Dalles

Gregory T. Hornecker
Medford

(1964-65 through 1967-68)

William M. Keller
Portland

Kenneth Kraemer
Portland

Donald G. Krause
Portland

Charles M. Lovett
Portland

George Luoma
Roseburg

F. D. Mayer
Lebanon

Duncan L. McKay
Bend

C. Laird McKenna
Portland

Lillian Meyers
Portland

John D. Mosser
Portland

"Walter H. Pendergrass

Portland

A. E. Piazza
Medford

J. Ray Rhoten
Salem

Campbell Richardson
Portland .

Louis Schnitzer
Portland

Kenneth E. Shetterly

. Dallas

David C. Silven
Baker»

Herman F. Smith
Klamath Falls

Herbert Swift
Newberg

William E. Tassock
Portland

Judge Joseph J. Thalhofer
Bend

William R. Thomas
Lebanon

Judge John C. Warden
Coquille




CONSULTANTS

Walter L. Barrie Charles J. McMurchie
Salem Portland

David B. Frohnmayer . Peter A. Schwabe

San Francisco, California Portland

Donald J. Géorgeson | Denny Z. Zikes

Portland Portland

William C. Martin
Portland

vii




COMMITTEE MEMBERS .

ALLAN G. CARSON. CHAIRMAN
PIONEER TRUST BUILDING
SALEM 97301

J. ROBERT JORDAN. VICE CHAIRMAN
3917 N.E. HANCOCK STREET
PORTLAND 97212

_ GENE B. CONKLIN

P, O. Box 1122
PENDLETON 97801

" #AUL E. GEDDES

P. O. Box 1265

ROSEBURG 97470
DONALD R. HUSBAND

72 WEST BROADWAY

EUGENE 97401
WILLIAM E. LOVE

1408 STANDARD PLAZA

PORTLAND 97204 -
THOMAS R. MAHONEY

510 OREGON BANK BUILDING

PORTLAND 97204
DONALD L. PAILLETTE

. 309 STATE CAPITOL

SALEM 97310

MANLEY B, STRAYER

COMMITTEE OFFICE

410 STATE CAPITOL
S5ALEM, OREGON 97310
TEL. 364-2171. EXT. 1207

ROBERT W. LUNDY, SECRETARY

STATE OF OREGON

LAW IMPROVEMENT COMMITTEE

August 9,

1968

1410 YEON BUILDING
PORTLAND 97204

Mr. Allan G. Carson, Chairman
Law Improvement Committee

410 State Capitol

- Salem, Oregon

Dear Mr. Carson:

The Law Improvement Committee's Advisory Committee
on Probate Law Revision herewith submits its preliminary
draft of a proposed Oregon probate code.

, Pursuant to the plan previously discussed and
approved by the Law Improvement Committee and Advisory
Committee, copies of this preliminary draft will be-
distributed to all active members of the Oregon State
Bar in Oregon and to other interested persons. The aims
of this distribution are to inform and to stimulate and
invite comments, suggestions and criticisms on the pre-
liminary draft.

Following a sufficient exposure of the preliminary
draft, the Advisory Committee intends to review the draft,
particularly in regard to comments, suggestions and criti-
cisms received. Upon conclusion of this review the
Advisory Committee will submit to the Law Improvement
Committee its final draft of the proposed code, with the
recommendation that the Law Improvement Committee, after
appropriate consideration, in turn submit that draft, in
the form of proposed legislation, to the Oregon Legislative
Assembly at the 1969 regular session thereof.

Very\Eruly Jyours ; i

WILLIAM L. DICKSON
Chairman

\ » Advisory Committee on
WLD ~mw Probate Law Revision
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FOREWORD

Tnitiation of Probaté,Revision Project

Nationwide interest in probate law and practice recently
has been stimulated by the publication and brisk sale of
Mr. Dacey's controversial book, How To Avoid Probate, by a
Reader's Digest article "The Mess in Our Probate Courts" and
by numerous newspaper and magazine articles on the subject.
Whatever else one may say about this publicity, it seems to
be accomplishing one worthy purpose -- a growing, and probably
long overdue, recognition of a need to examine the present law
and practice throughout the country with a view to improvement
thereof. .

Revision of Oregon's probate law was the first project
initiated by the Law Improvement Committee after it organized
in December 1963. The committee was well aware of the criti-
cism directed from time to time against the existing law on
this subject and of the need for revision thereof expressed
by individuals and groups, including the Committee on Probate
Law and Procedure of the Oregon State Bar.

Recognizing that revision of the probate law was an under-
taking of considerable magnitude and that expert assistance
- would be required in the prosecution of the project, the Law
Improvement Committee authorized appointment of the Advisory
Committee on Probate Law Revision to engage in the detailed
work of formulating recommendations and proposed legislation
designed to improve this law. A list of the members of the
Advisory Committee appears on page iii of this publication. .

- Present Oregon Probate Law and Need for Revision

Probate law appears to have played a part in the early
history of Oregon. In 1841 Ewing Young, reputedly one of the
wealthiest American citizens in the Oregon territory, died
leaving no known will or heirs. At that time both England
and the United States laid claim to jurisdiction over the
territory. American settlers refused to beée governed by laws
made applicable to English subjects in the territory, and
therefore there was no law for determinirg disposition of
Young's estate. Following Young's funeral a number of the
mourners met together and a discussion of the proper disposi-
tion of the estate of the deceased led to the broader question
of organizing a civil government. Formation of a provisional
government followed in 1843, and the first laws adopted by
this government included some on wills, administration of .
decedents' estates and establishment of probate courts.
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Later, in 1853, the first territorial legislature enacted a
code of laws, which included those on probate. Those probate
laws still exist today, many substantially changed, but some
virtually the same as originally enacted in 1853. ‘

Despite piecemeal improvement of our probate laws over
- the years, many who are concerned with these laws and their
application share the view that there is room for improve-
ment. Complaints that these laws are too complex and dif-
ficult to understand are fairly common. It is often contended
that present procedures required by these laws are unneces-
sarily complicated and time-consuming, especially in the
handling of small estates. It has been the aim of the
Advisory Committee to formulate a revision that will remove
much of the cause of these complaints, and at the same time
continue to reflect the basic idea of probate to provide an
orderly procedure for collecting and distributing the assets
of a decedent as speedily as possible, consistent with steps
recognized as proper and with due regard to the rights and
interests of all persons concerned in an estate.

Previous Probate Revision in Oregon

There have been at least two previous efforts at whole-
sale revision of Oregon's probate law, both by committees of
the Oregon State Bar. 1In 1919 the President of the Oregon
Bar Assoclation appointed a three-member committee, pursuant
to a resolution adopted at the 1918 annual meeting of the
association, to prepare and recommend to the legislature a
new probate code. That committee prepared such a code, con-
sisting of 201 new statute sections replacing then existing
statutes equivalent in substance to that of ORS chapters 115,
116, 117, 118, 121 and 126, and embodied it in a report dis—
tributed to all members of the association. This report was
considered at the association meeting in 1922, and thereafter
a revised version of the new code was prepared. The revised
version was introduced at the 1923 session of the Oregon
legislature, but was indefinitely postponed, apparently be-
cause of technical defect in form. At its 1923 meeting, the
Bar Association resolved that an effort be made to have the
new code reintroduced at the 1925 session of the legislature,
but this was not done.

In 1938 Allan G. Carson, then President of the Oregon
State Bar, called to the attention of the Bar the need for a
new probate code in Oregon. The Bar Committee on Probate Law
and Procedure, under the chairmanship of Mr. Lowell Mundorff
(later Judge of the Circuit Court for Multnomah County),
undertook to consider the probate code with a view to its
revision. The committee reported its progress to the 1940
annual meeting of the Bar, and recommended that a new probate
code be prepared. The 1940 annual meeting approved this
recommendation and directed the committee to proceed. By
the time of the 1941 annual meeting the committee was involved
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in a consideration and refinement of a preliminary draft.

The committee's report to the 1942 annual meeting contained

a draft of a proposed new probate code, consisting of 220 new
statute sections replacing then existing statutes equivalent
in substance to ORS chapters 115, 116, 117, 118, 121 and 126.
The 1942 annual meeting directed that the question of approval
of the committee's draft be submitted to the members of the
Bar before any recommendation was made to the legislature.

The December 1942 issue of the Bar Bulletin contained pro and
con arguments on the question and a referendum.ballot to be
marked and returned. The result of the referendum was 210
negative and 157 affirmative votes, and this effort on the-
part of the organized bar to accomplish revision of the pro-
bate code was abandoned.

Despite the failure of the organized bar to gain approval
and enactment of an overall revision of a large portion of
Oregon's probate law, it appears that many of the reforms pro-
posed by the two revisions described above have been accom-
plished through separate proposals over the years enacted into
law, many of which have been recommended by the Bar Committee
on Probate Law and Procedure

Previous Guardianship Revision in Oregon

In the past 20 years two revisions of the Oregon guardian-
ship statutes have been accomplished through enactments by the
legislature in 1947 and 1961. The most recent of these re-
visions was the product of a substantive law revision project
initiated by the Legislative Counsel Committee early in 1960
and carried out by an advisory committee composed of members
of the bench and bar experienced and knowledgeable in the
subject. That revision, consisting of 96 new statute sections
replacing 68 then existing sections and amendment of 11 then
existing sections, was enacted as chapter 344, Oregon Laws
1961. Members of the advisory committee were: Judge William
L. Dickson, Chairman, Portland; Nicholas Jaureguy, Vice Chair-
man, Portland; Allan G. Carson, Salem; Senator Donald R.
Husband, Eugene; Representative George H. Layman, Newberg;
Senator (later Circuit Court Judge) Jean L. Lewis; Judge
Robert D. Maclean, Newport; and Cliffored E. Zollinger,
~Portland. The 1961 revision has been well received and, with
minor changes, 1s perpetuated by the preliminary draft of a
proposed Oregon probate code set forth herein.

Probate Revision Elsewhere

In the three decades prior to 1960 revised probate codes
were enacted in 15 states. The 1930's saw such enactment in
California, Florida, Illinois, Kansas, Michigan, Minnesota
and Ohio. In the 1940's probate law revision was accomplished
in Arkansas, Nevada and Pennsylvania; and in the 1950's, in
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Indiana, Missouri, New Jersey, North Carolina and Texas.

Thus far in the 1960's revised probate codes have been adopted
in four states (Iowa, Louisiana, New York and Washington)

and the District of Columbia. Work on revision projects is
underway in Alabama, Maryland, Michigan, South Carolina,
Wisconsin and, quite likely, a number of other states.

In 1946 work begun in 1940 culminated in the publica-
tion of a Model Probate Code. This Model Code was prepared-
for the Probate Law Division, Section of Real Property, Pro-
bate and Trust Law of the American Bar Association by the
division's Model Probate Code Committee in cooperation with
the Research Staff of the University of Michigan Law School.
Impetus for this undertaking was supplied by a series of
articles on probate courts and procedure published in the
Journal of the American Judicature Society in 1939 and 1940,
and by the new probate codes adopted in at least eight states
in the 1930's and early 1940's. A stated obJjective of the
Model Code was improvement of probate procedure wherever
revision was sought, rather than attainment of uniformity
among states. It was said to be intended as a reservoir
of ideas and of acceptable legislative formulations of those
ideas, from which draftsmen and policy-makers might draw in
the preparation of new probate codes.

In 1962, 16 years after publication of the Model Probate
Code, it was agreed jointly by representatives of the National
Conference of Commissioners on Uniform State Laws and a
special subcommitee of the Real Property, Probate and Trust
Law Section of the American Bar Association that an effort
should be made to update and revise the Model Code. By 1964
a conmittee of Reporters for this project had been assembled.
Preliminary drafts of portions of a new Model or Uniform
Probate Code were submitted to the National Conference at
its annual meetings in 1964, 1965 and 1966. A working draft
of a complete Uniform Probate Code was prepared by the
Reporters at a continuous five-week meeting at Boulder,
Colorado, in June and July 1967, which was attended by
Professor Thomas W. Mapp, a member of the Advisory Committee,
as an observer. That draft was considered by the National
Conference at its annual meeting in 1967, and a revised
draft at the annual meeting in July 1968. The Uniform Code
is scheduled for final changes and approval by the National
Conference at its 1969 annual meeting. Much of the Uniforn
Probate Code is reflected in the preliminary draft of a
Oregon.probate code. '

1964-68 Oregon Probate Revision Procedure

Following its appointment early in 1964 the Advisory
Committee on Probate Law Revision undertook a comprehensive
and systematic review of the 11 chapters of Oregon Revised
Statutes (i.e., ORS chapters 111 through 121) that constitute
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the bulk of the present Oregon statutory law on probate and
of related statutes. The principal area of our present
probate law consists of over 300 statute sections, and
there may be at least 600 other statute sections that are
related to probate in some degree.

Since January 1965, the Advisory Committee has met
Jjointly with and had the benefit of invaluable assistance
from the Bar Committee on Probate Law and Procedure. Members
of the Bar Committee undertook the preparation of many re-
search reports and drafts of proposed legislation. The period
of participation in the probate law revision project by the
Bar Committee has spanned four such committees. A list of
the members of these commlttees appears on page v of this
publication.

Other individual members of the Bar have assisted in
the prosecution of the probate law revision project as
consultants. A 1list of these consultants appears on page vii
~of this publication.

During the period April 1964 through April 1968, the
Advisory Committee held 46 meetings, including 28 two— day
meetings. Thirty-seven meeting were held jointly with the
Bar Committee. Meeting hours during this period totaled over
© 330, and if the hours spent in attendance at meetings by
each member of both committees were aggregated, the total
during this period would be near 5,250. Probably a greater
number of hours have been spent by members of both committees
in research and preparatlon of reports and drafts of proposed
legislation outside of meetings. Their time in attendance
at meetings and in outside research was donated by members
of the committees, who also assumed thelr own expenses.

The Advisory Committee, soon after it organized in April
1964, solicited suggestions from interested persons and
groups, including probate judges, probate court clerks, local
bar associations, law schools, banks, trust companies, title
insurance companies and state and federal tax agencies. News
releases have been sent to the Oregon State Bar for publica-
tion in its Bulletin, and most of these have appeared in
issues of this organ of the Bar. News releases have also
been sent from time to time to major newspapers and wire
service representatives in Oregon, and a few of these have
found their way into print.

The mode of procedure adopted by the Advisory Committee
and generally followed included assignment of particular seg-
ments of the present law to subcommittees or individual mem-
bers for study and recommendation for revision to the committee.
These subcommittees and individual members prepared many
research reports and drafts of proposed legislation for con-
sideration and action by the committee. Research and draft-
ing services also were provided during this stage by the
Legislative Counsel's office.
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Following committee action on substantially all segments
of the present law, the Legislative Counsel's office, early
in 1967, proceeded to incorporate the approved recommendations
in first drafts of proposed legislation. These first drafts
were consldered in detail by the committee over a period of
almost a year. Upon completion of consideration and action
on each first draft, the draft was turned over to Mr. Stanton
W. Allison, a member of the Advisory Committee, for revision
thereof in conformity with committee action and for pre-
paration of appropriate comments indicating the source and
explaining the background of each proposed statute section.
Mr. Allison's contribution to the preparation of the pre-
liminary draft set forth herein, spanning the period June
1967 through April 1968, was indispensable. Final editorial
work on the preliminary draft was performed by the Legisla-
tive Counsel's office.

Organization of Preliminary Dréft

Immediately preceding the preliminary draft itself is
an outline thereof by article, part and section, from which
one may obtain a general overall view of the arrangement of
material in the draft. An effort has been made to arrange
the material in the draft in a way that improves upon the
arrangement of material in the present Oregon probate code.

The preliminary draft is divided into 10 articles. The
first seven articles constitute what may be considered the
proposed probate code proper, equivalent in substance to ORS
chapters 111 to 117, 120 and 121. Article VIII contains cer-
tain proposed procedural adjustments of the inheritance tax

statutes (ORS chapter 118). Article IX contains proposed
changes in the guardianship and conservatorship statutes

(ORS chapter 126). Article X consists largely of proposed
amendments of present statute sections outside the probate
code, made for the purpose of conformity with changes in the
‘probate code itself, but the article also contains a provi-
sion on the application of the draft, a repeal of a long 1list
of existing statute sections and an effective date provision.

Stylé of Amendments

, Following the customary style of legislative bills in

Oregon, in present statute sections amended by the prelim-
inary draft, matter underscored is new, and matter [brack-
eted] is existing law to be omitted.

Comments in Draft

In the preliminary draft, comments appear at the begin-
ning of some articles and parts, and follow many of the
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proposed statute sections. These comments include references
to sources of proposed new provisions of law and reasons for
proposed changes in or elimination of present law. Certain
references to source materials in these comments are short-
ened in the interest of brevity. A fuller description of
these materials is as follows:

References to "Oregon Probate Law and Practice" are to
the two-volume work of that title, authored by Nicholas
Jaureguy and William E. Love of the Oregon Bar, and published
by West Publishing Company.

References to "Model Probate Code" are to the Model Pro-
bate Code prepared for the Probate Law Division of the Sec-
tion of Real Property, Probate and Trust Law of the American
Bar Association by the division's Model Probate Code Commit-
tee, in cooperation with the Research Staff of the University
of Michigan Law School, and published in 1946, together with
related monographs and appendix notes, by Callaghan and
Company. )

References to "Uniform Probate Code" are to the proposed
Uniform Probate Code under consideration by the National Con-
ference of Commissioners on Uniform State Laws, in the form.
of a pamphlet entitled "Third Working Draft, Uniform Probate
Code, With Comments" and dated November 1967. As mentioned
previously, the Third Working Draft was prepared for consid-
eration by the National Conference at its 1967 meeting.

References to "Iowa Probate Code" are to the revised
probate code of Iowa, enacted by the legislature of that
state in 1963, and effective January 1, 1964. The revised
code was prepared, over a five-year period, by the Special
Probate Committee of the Iowa State Bar Association. It was
available in the form of a pamphlet entitled "1963 Iowa Pro-
bate Code," embodying the enactment by the Iowa legislature
(Acts 1963 (60 G.A.) S. F. No. 165), and published by West

Publishing Company. See Iowa Code Annotated, chapter 633.

References to "Washington Probate Code'" are to the re-
vised probate code of Washington, enacted by the legislature
of that state in 1965, effective July 1, 1967. The revised
code was prepared over a period of almost five years by the
Committee on Real Property, Probate and Trusts of the Wash-
ington State Bar Association. It was available in the form
of a bill (Senate Bill No. 6, State of Washington, 39th Reg-
ular Session), with amendments, which was enacted as Laws
1965, chapter 145. See Washington Revised Code Annotated,
title 11. \

References to "Wisconsin Probate Code" are to a proposed
revised probate code of Wisconsin. The proposed revised code
was prepared by two committees of the State Bar of Wisconsin,
their work beginning in 1963, as part of a larger project to
study revision of the basic property statutes of the state.
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It was introduced as Assembly Bill 280 at the 1967 session

of the Wisconsin legislature, but was not enacted at that
session. - It was available in the form of a pamphlet entitled
"Proposed Wisconsin Probate Code, Study Draft," published in
1966 by West Publishing Company, and also the bill introduced
at the 1967 session of the Wisconsin legislature, with
amendments.

Comparative Section Tables

Following the preliminary draft are two tables. The
first of these tables shows, for each section of Oregon Re-
vised Statutes ihcluded within or repealed by the draft,
whether the section is amended, repealed or not affeoted the
section of the draft that accomplishes an amendment and the
section or sections, if any, of the draft that contain sub-
ject matter comparable to that found in a repealed ORS sec-
tion. The second table shows, for each section of the draft,
whether the section is new, an amendment of an existing ORS
section or an existing ORS section not affected, the existing
ORS section or sections, if any, containing subject matter
comparable to the draft section. and the ORS section amended
by the draft section.

Purpose of Distribution

The draft of a proposed Oregon probate code set forth
herein is labeled "preliminary" because some changes therein
are certaln before the Advisory Committee submits its finally
approved product to the Law Improvement Committee. Indeed,
the principal purpose of publication of the preliminary draft
and of the wide distribution of copies thereof to all active
members of the Oregon State Bar in the state and other inter-
ested persons is to stimulate comments, suggestions and crit-
icisms on the draft -- an invitation to change if the reasons
therefor are persuasive.

The substantive content of the preliminary draft, as
previously indicated, has been worked out, discussed, revised
and re-revised over a period of many months by the Advisory
Committee and Bar Committee on Probate Law and Procedure.

In general, the substantive content has the tentative ap-
proval of both committees. However, the committees have not
reviewed the draft as a whole, nor, in some instances, passed
upon particular wording or arrangement of material.

It is the desire of the committees, concurred in by the
Law Improvement Committee, that the preliminary draft be sub-
Jected to the scrutiny of members of the Bar and of as many
other interested persons as possible, in order that the com-
mittees may have the benefit of comments, suggestions and
criticisms to better enable them to prepare a final draft
for submission to the Law Improvement Committee and for
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subsequent presentation to the 1969 Oregon legislature. In
addition to committee evaluation of the substantive content
of the preliminary draft in the light of comments, suggest-
ions and criticisms received, the execution of this content,
in terms of clarity and consistency in wording and in appro-
priate and most convenient arrangement of material, will
undergo the necessary refinement and polishing.
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 78. (page T4)

Section 78. (Renunciation of intestate succession or

devise) A person may renounce intestate succession or a
devise of property, wholly or partlially, by filing a signed
declaration of such renunciation with the court and serving
a copy on the personal representative within four months
after the date of appointment of the personal representative.
No interest in the property so renounced is considered to
have vested in the heir or devisee and the renunciation

is not considered a transfer by gift of the property

renounced, but the property so renounced passes as 1f the

heir or devisee had falled to survive the decedent.
Creditors of the renouncing heir or devisee, including
judgment creditors, attachment and execution creditors and
tax lien claimants, have no inferest in the property

renounced.




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

OUTLINE OF PRELIMINARY DRAFT
(Revised)

(Note: If the number of a section in this outline
differs from the number of the same section

in the original preliminary draft, as changed, that

original section number appears in [brackets] follow-

ing the section number in this outline.)

Page
ARTICLE I. GENERAL PROVISIONS 1
~Part 1. Definitions 1
Section 1. Definitions 1
Part 2. Probate Courts and Commissioners 5

‘Section 2. Transfer of probate jurisdiction
to circuit court 7

Section 3. Transfer of pending proceedings;
appeals 7

Section 4. Probate jurisdiction vested in
circult court 7
Section 5. Probate jurisdiction described 8
Sectién 6. Powers of prbbate court; appeals 9
Section 7[6a]. District court judge acting as

probate court judge 10
Section 8[7]. Appointment of probate commissioner 10
Section 9[8]. Powers of probate commissioner 11
Part 3. Probate Procedure Generally 12
Section 10[9]. Pleadings and mode of procedure 12
Section 11[10]. Notice; method and time of giving 12
Section 12[11]. Waiver of notice 14
Section 13[12]. Filing objections to petition 14
Section 14[13]. Proof of documents; certification 14
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Section 15(14]. Trénslation of documents . 15
Section 16[15]. Stenographic record 16
ARTICLE II. INTESTATE SUCCESSION AND WILLS 17
Part 1. Intestate Succession - 17
Section 17[16]. ©Net intestate estate 19

Section 18[17]. Share of surviving spouse if
decedent leaves issue 19

Section 19[18]. Share of surviving spouse if
decedent leaves no issue 20

Section 20[19]. Share of others than surviving spouse 20
Section 21[20]. Escheat 24
Section 22[21]. Representation defined 24

Section 23[22]. Time of determining relationships;
afterborn heirs : 24

Section 24[23]. Heir to survive decedent for five days 25

Section 25[24]. Persons of the half-blood 25

Sectioﬂ‘26[25]. Illegitimate children 26
Section 27[26]. Persons related to decedent through

two lines 27

Part 2. Advancements ‘ 27

Section 28[27]. When gift is an advancement 27

Section 29[28]. Effect of advancement on distribution 29
Section 30[29]. Deafh of advancee before decedent 29

Part 3. Status of Adopted Persons for Inheritance, Wills .
and Class Gifts 30

Section 31[30]. Adopted child treated as natural child 30
Section 32[31]. Effect of more than one adoption 31

Section 33[32]. Gifts in wills, deeds and trusts to ac-
cord with law of intestate succession 32

Part U4[5]. Wills ' 39
Section 34[38]. Who may make a will 39
Section 35[39]. Execution of a will ho
Section 36[40]. Witness as beneficiary 43
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Section
Section

Section.

Section
Section
Section
Section

Section
Section

Section

Section
Section
Section
Section
Section

Section

Section
Section

Part 5[6].

Section

370411,
38[42].

39[43].

ho[4ud.
41[&5].
horye].

43[47].
4uru8].

hs[49l.

h6[50].
h7051].

h8[52].
49[53].
50[54].
51[55].

52[56].

53[571.

54[58].

Validity of execution of a will
Testamentary additions to trusts

Manner of revocation or alteration
exclusive

Express revocation or alteration
Revival of revoked or invalid will
Revocation by marriage

Revocation by divorce or annulment

Contract of sale of property devised
not a revocation

Encumbrance or disposition of prop-
erty after making will

Devise of life estate

Devise passes all interest of
testator

Property acquired after making will

Effect of direction to pay debts,
charges, taxes or administration
expenses

Non-ademption of specific devises
in certain cases

When estate passes to issue of
devisee; anti-lapse

Children born or adopted after
execution of will; pretermitted
children

Delivery of will by custodian;
liability

Disposition of wills deposited
with county clerk

Effect of Homicide on Intestate Succession,
Wills, Joint Assets, Life Insurance and
Beneficiary Designations

55[591].

Definitions
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42
43

b5
H5
L6
46

k7
48

49
9

50
50
50
51

55

56
59

60

61
62
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Section

Section

Section

Section

Section

Section

Section

Section

Section
Part 6[7].

Section

Section

Section
Section
Section

Section

Section
Section

Part 7[8].

56[60].

57061].
58[62].

59[631].

60[64].

61[65].

62[66].

63L671].

64[68].

65[69].
Uniform

66[70].

67C71].

68[72].
69[731].
TOL7H].
71L75].

72[76].
73077].

Slayer considered to predecease
decedent

Tenancy by the entirety

Vesting of property held jointly
with slayer

Reversions, vested remainders,
contingent remainders and future
interests '

Property appointed; powers of
revocation or appointment

Proceeds of insurance on life and
other benefit plans of decedent

Proceeds of insurance on l1life of
slayer

Payment by insurance company, bank,
trustee or obligor; no additional
liability

Rights of persons without nofice
dealing with slayer

Record of conviction as evidence
Simultaneous Death Act

Disposition of property upon
simultaneocus death, generally

Beneficiaries designated to take
successively

Joint tenants or tenants by entirety
Community property
Insured and beneficiary

Law does not apply if decedent pro-
vides otherwise

Construction and interpretation

Citation of law

Renunciation of Intestate Succession or Devise
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65

66

67

67
68

69
69

69
71
71
72

72
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Part 8[9].
Section

Section

ARTICLE IITI.
Section
Section

Section
Section
Section
Section

Section
Section

Section
Section-
Section
Section
Section

Section

Section

TUL78].

Renunciation of intestate suc-
cession or devise

Dower and Curtesy Abolished

75L79].
76[80]7.

Dower and curtesy abolished

Statute of limitation for recovery
of dower or curtesy

INITIATION OF ESTATE PROCEEDINGS

77[83].
78[81].
79[82].

80[84].
81[84al
82[87].

83[85].
8u[98].
85[88].

86[897.
87L901].
88[91];
89092].

90L971].
91[120].

Special administrators
Venue

Proceedings commenced in more than
one county

Petition for appointment of personal
representative and probate of will

Information of escheat to Division
of State Lands

Testimony of attesting witnesses to
will

Establishing foreign wills
Contest of will

Preference in appointing personal
representative

Persons not qualified to act as
personal representatives

Necessity and amount of bond; bond
notwithstanding will

Increasing, reducing or requiring
new bond

Letters testamentary or of
administration

Designation of attorney to be filled

Information to devisees and heirs
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96
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Section 92[121]. Publication of notice to -
interested persons 122
Section 93[122]. Inventory; filing; contents 123
Section 94[123]. Property discovered after
inventory filed 124
Section 95[124]. Appraisement; employment and
appointment of appraisers 124
Section 96[93]. Removal of personal
representative 92
Section 97[94]. Powers of surviving personal
representative 93
Section 98[95]. Appointment of successor personal
representative 94
Section 99[96]. Notice to interested persons by
successor personal representative 95
ARTICLE IV. ADMINISTRATION OF ESTATES GENERALLY 99
Part 1. Support of Spouse and Children 99
Section 100[99]. Occupancy of family abode by
spouse and children : 99
Section 101[100]J. Support of spouse and children 101
Section 102[101]. Petition for support and answer 101
Section 103[102]. Temporary support 102
Section 104[103]. Modification or termination of
support 102
Section 105[104]. Nature of support 103
Section 106[105]. Limitations on support 103
Section 107[106]. Priority of support; treated as
administration expense 104
Section 108[107]. Small estates; setting apart
whole estate; termination of ’
administration 104
Part 2. Elective Share of Surviving Spouse 105
Section 109[108]. Right to elective share; effect
of election 105
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secetion

Section

Section

Section
Part 3.

Section

Section

Section

Part 4.

Section

Section

Section

Section

Section

Section

Section

Section

110{109].

111[110].

112[111].

113[112].

11471137,

115[114].

116[115].

117[116].

118[117].

119[118].

120[f119].

121[125].

122[126].

123[127].

124[128].

125[129].

How elective share barred
Denlal of election or share
reduction when decedent and
surviving spouse living apart

What constitutes election

Election by guardian of
surviving spouse

Payment of elective share

Title and Possession of Property

No distinction between real
and personal property

Devolution of and title to
property

Possession and control of
decedent’'s estate

Duties and Powers of Personal Representatives

Time of accrual of duties and
powers of personal representatives

General duties of personal
representative

Personal representative to pro-
ceed without court order; appli-
cation for authority, approval
or instructions

Naming or appointment of personal
representative does not discharge
claim against him

Discharge or devise in will of
claim of testator

Transactions authorized for
personal representative

Right to perfect lien or security
interest

Power to sell, mortgage, lease
and deal with property
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113
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115

115

116

117

117

118

119

119

126

127
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131
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Part 1.

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section
Section
Section
Section

Section

126[130].
127[131].
128[135].
129[132].

130[133].
131[134].

132[136].
133[138];
134[1371].
135[139].

136[140].

137[141].

138[142].
139[143].

140[144].
141[145].
1h2[146].
14301471,
14401487,

Court order for sale,
mortgage or lease

Title conveyed free of claims
of creditors

Sale or encumbrance to personal
representative voidable;
exceptilons

Validation of certain sales

Nonliability of transfer agents

Persons dealing with personal
representative; protection

Improper exercise of power;
breach of fiduclary duty

Personal liability of personal
representative

Co-personal representativesy
when jolnt actilon required

Discovery of property, writings
and information

Power to avoid transfers

CLAIMS; ACTIONS AND SUITS

Claims Against Estates

Presentation of claims; time
limitations

Form and verification of claims

Waiver of presentment; defect
or insufficiency

Written evidence of claim
Claims on debts due

Claims on secured debts due
Claims on debts not due
Claims on contingent and

unliquidated debts
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136

138

137
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143
143
143
145

145

—




Section 145[149]. Compromise of claims

Section 146[150]. Claims of personal representative

Section 147[151]. Payment of claims

Section 148[152]. Order of payment of expenses
and claims

Section 149[153]. Allowance and disallowance of
claims

Section 150[154]. Procedure by claimant on dis-
allowance of claim

Section 151[155]. Separate action or suit required
by personal representative

Section 152[156]. Summary determination procedure

Section 153[157]. Interested persons heard in
summary determination or
separate action or suit

Section 154[158]. Creditor may obtain order for
payment

Section 155[159]. Waiver of statute of limitations

Section 156[160]. Extension of statute of
limitations

Part 2. Discharge of Encumbrances

Section 157[161]. Discharge of encumbrances

Section 158[162]. Power to redeem estate property

Section 159[163]. Encumbered assets

Part 3. Actions and Suits

Section 160[164]. What causes of action survive;
parties

Section 161[165]. Continuation of action or suilt
without claim presentation

Section 162[166]. Action against personal repre-

sentative not to be commenced
until claim presented and dis-
allowed; liability on claim
presented after four months from
notice to interested persons
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ARTICLE VI: ACCOUNTING, DISTRIBUTION AND CLOSING 165
Part 1. Allocation of Income 165
Section 163[167]. Allocation of income 165
Part 2. Partial Distribution 171
Section 164[168]. Petition and order for partial
distribution 172
Section 165[169]. Undertaking of distributee 172
Section 166[170]. Discharge of personal
representative 173
Section 167[171]. Petition and order for refund
by distributee 173
Part 3. Accounting and Distribution 174
Section 168[172]. Liability of personal
representative 174
Section 169[173]. Personal representative not
liable 175
Section 170[174]. Accounting by personal
representative 175
Section 171[175]. Notice for filing objections to’
final account and petition for
distribution 177
Section 172[176]. Objections to final account and
‘ petition 179
Section 173[177]. Decree of final distribution 179
‘Section 1T7U4[178]. Effect of approval of final
account 181
Section 175[179]. Distribution; order in which assets
appropriated; abatement 181
Section 176[1847]. Interest on pecunlary devises 187
Section 177[180]. Right of retainer 183
Section 178[181]. Distribution to foreign
personal representative 184
Section 179[182]. Expenses of personal representative
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Section 180[183].

Section 181[184al.
Section 182[185].

Section 183[186].
Section 184[187].
Section 185[188].
Section 186[ 37].

Section 187[ 33].

Section 188[189].

Compensation of personal
representative

‘Order of escheat

Disposition of unclaimed assets

Discharge of personal
representative

Recording of copies of records
in other counties where real
property situated

Reopening estate of decedent

Reports by county clerks to
Division of State Lands

Recovery of escheated property

Payment of debt and delivery of
property to foreign personal
representative without local
administration

Part 4. Apportionment of Estate Taxes

Section 189[190].

Section 190[191].

Section 191[192].

Section 192[193].

Section 193[1947.

Section 194[195]7.

Definitions

Apportiomment among interested
persons; valuations; testamentary
apportionment

Apportionmment proceedings; juris-
diction; equitable apportionment;
penalties and interest; charging

fiduciary; court determination of
amount of tax

Withholding of tax; recovery
from estate; bond of distributee

Exemptions; allowance; relation-
ship of donee; foreign taxes; tax
credits; property includable in
computation

Income interests; life or temporary

interests; charging corpus
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Section

195[196].

196[1971.

197[1981.

ESTATES OF

198[199].
199[200].
200[201].

201[202].
202[203].
20302047,
204[205].

205[206].
206[2071].
207[208].

Proceedings for recovery of tax;
commencement; liability of
fiduciary; apportionment of
amount recovered

Foreign fiduciaries and estates;
tax credits

Construction
ABSENTEES

Petition for administration of
of estate of absentee

Setting date of hearing on
petition; notice of hearing

Appointment of person to represent
absentee; directing search

Hearing on petition
Effect of finding of death
Mode of procedure

Revocation of letters; settlement
of account upon revocation

Rights of absentee
Substitution of parties

Costs

INHERITANCE TAX

208[209].

209[210].

210[211]7.

211[212].

212[213].

Property, transfers and interests
subject to tax

Lien of tax; liability for payment;
limitation

Power to sell for payment of tax;
tax lien transferred to proceeds
when property of estate sold or
mortgaged

Deferred payment; bond
Compromise and compounding tax; pro-

ceedings in case of actions or suits
involving title to real property
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Section 213[214].

Section 214[215].

[Section 215[2161].
Section 216[217].

Section 217[218].

ARTICLE IX.
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Section

Section

[Section 226[227].

Section
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Section
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Guardianships

218[219].

219[220].

220[221].
221[222].

222[223].
223[224].
224 225].
225[226].

227[228].

228[229].
229[230].

230[231].

Evaluating particular interests

Delivery to State Treasurer of
tax and return and copy of
inventory

Adding section 216 to ORS 118.005
to 118.840]

Determination of tax by State
Treasurer; notice

Filing objection to determination
of tax; redetermination by court;
appeal

GUARDIANSHIPS AND CONSERVATORSHIPS

Definitions for ORS 126.006 to
126.565

Jurisdiction to appoint guardians

Venue for appointment of
guardians

Petition for appointment of
guardian

Issuance of citation
Service of citation; appearance
Order of appointment

Preferences in appointing
guardians

Adding section 227 to ORS 126.006
to 126.565]

Term of bond; new bond; increasing
or reducing bond

Letters of guardianship

Inventory and appraisal of
ward's property

Discovery of debts or property
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[Section 247[248].

Section 248[249].

231[232].
232[233].
233[234].

23402357,
235[2361].
236[237].

237[238].
238[239].
239[2407.
2hor241].
241[242].
242[243j.
24302447,

2uh4[ 2457,

245[246].
2h6[247].

Transactions

Borrowing money for ward
Distribution of copies of
accounts; court settlement of
accounts

Sale or lease of ward's property;
purposes

Petition for sale or lease

Sale or lease of personal property
Sale or lease for mofe than five
years of real property; issuance
of cilitation

Service of citation; appearance

Order for sale or lease; terms
and conditions

Public or private sale of real
property; sale on credit

Confirming or vacating sale of
real property

Conveyance of real property;
effect

Sale or lease of property of
spendthrift ward

Exchange, partition, sale or
surrender of ward's property

Collateral attack on sale, mortgage,
lease or other disposition of ward's

property

Transfer of ward's property not
an ademption

Discharge of guardian; exoner-
ation of surety; vacating order

Without Oregon Guardianship

Adding section 248 to ORS
126.006 to 126.565]

Money or tangible chattels to
or for minor
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Section 249[250]. Settling claims or receiving or

selling property without
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guardianship 252
Section 250[251]. When power of attorney not
terminated by disability 253
Part 3. Conservatorships 254
[Section 251[252]. Adding sections 252 to 254 to ORS
126.606 to 126.675] 254
Section 252[253]. Continuing business of ward 254
Section 253[254]. Gifts from ward's estate; expendi-
tures for ward's relatives 255
Section 254[255]. Accounting by conservator 256
Section 255[256]. Orders of court in winding up
conservatorship affairs; dis-
charge of conservator; exoneration
of surety; vacating order 257
ARTICLE X. MISCELLANEOUS PROVISIONS 259
Part 1. Miscellaneous Ameridments 259
Section 256[257]. District court judge acting as
circuit court judge in certain
cases; orders; effect 259
Section 257[258]. Transfer of judicial jurisdiction
of certain county courts to
circuit courts 260
Section 258[259]. County judge as interested party 261
Section 259[260]. Probate and juvenile court
records to be kept separate 262
Section 260[261]. Effect of death on limitations 262
Section 261[262]. Nonabatement of action or suit by
death, disability or transfer;
continuing proceedings 263
Section 262[264]. Exemption inapplicable to
mechanics' and purchase-money
liens and mortgages 265
Section 263[265]. Evidence to prove a will 265
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Section 1 (page 1)

(4) "Advancement" means [an irrevocable] a gift [in
praesenti] by a decedent to an héir to enable the donee to antic-

ipate his inheritance to the extent of the gift.

(7) "Claims" includes liabilities of a decedent [which
survive], whether arising in contract, in tort or otherwise
[, and iiabilities of the estate which arise at or after the
death of the decedent, including funeral expenses, the expense of
a monument, expenses of administration and all estate and in-

heritance taxes].

(9) "Decedent" means a person who has died leaving property
that is subject to administration [, and includes any person

whose life was taken by a slayer].




PRELIMINARY DRAFT

ARTICLE I. GENERAL PROVISIONS
Part 1. Definitions

Section 1. (Definitions) As used in sections 1 to 208 of

this Act,,unless the context requires otherwise:

(1) "Abate" means to reduce a devise on account of the
rinsufficiency of the estate‘to pay all claims, expenses and
devises 1in full.

(2) MAction" includes suits and legal prbceedihgs.

(3) "Administration" means_any-pfoceeding relating to
- the estate of a decedent, whether the decedent died testate,
intestate of partially intestate.

(4) "Advancement" means an irrevocable gift in
praesentl by a decedent to an heir to enable the donee. to
anticipate his inheritance tQ the extent of the gift.
| (5) "All purposes of intestate succession" means succes-
sion by, through or from a person,‘bothklineal‘and collateral,

(6) "Assets“ includes real, personal and intangibie
property.

(7) "Claims" includes liabilities of a decedent which
survive, whether arising in contfact, in tort or otherwise,
and liabilities of the estate which arise at or after the
death of the decedent, including funerai expenses, the
expense of a monument, expenses of admihistration and all
estate and inheritance taxes.

(8) M"Court" means the circuit court.

(9) '"Decedent" means a person who has died leaving
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property that is subject to administration, and includes any
person whose 1life was taken by-a slayer.

(10) "Devise," whén used as a noun, means property
disposed of by a will, and includes "legacy" and "bequest."

(11) ﬁDevise," when used as a verb, means to dispose of
property‘by a will, and includes "bequeath."

(12) "Devisee" includes "legatee" and "beneficiary."

(13) "Distributee" means a person entitled to any
property Qf a decedent under his will'or under intestate
successidn. |

, (14)} "Domicile" means the place of abode of a pérson}
where he intends to remain and to which, if absent, he
intends to return.

| (15) "Estate" means the real and personal property of
a decedent, as from time to time changed in form by sale, re-
VinVestment or otherwise, and augmented by any accretions or
additions thereto and substitutions therefor or diminished
by any decreases and distributions thereffom.

(16) "Funeral" includes burial or other'disposition of
the remains of a decedent; including‘the plot or tomb and
othef necessary incidenﬁs to'the disposition of the remains.

(17) "General devise" means a devise chargeable gener-
ally on the estate of a testator and not distinguilshable
from other parts thereof or not so given as to amount to
a bequest of a specificipart of the personal property of the
testator. |

(18) '"Heirs" means those persons, including the'sﬁrviving

spouse, who are entitled under intestate succession to the
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Section 1 (page 2)

(17) "General devise" means a devise chargeable generally
on the estate of a testator and not distinguishable from other
parts thereof or not so given as to amount to a [bequest of a
specific part of the personal property of the testator] specific

devise.
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Section 1 (page 3)

(20) "Intestate" means one who dies without [having made]
leaving a valid will or the circumstance of dying without [having

made] leaving a valid will effectively dispoging of all his

estate.

(22) M"Issue [,]" includes adopted children and, when used

to refer to persons who take by intestate succession, includes
all lineal descendants, except those who are the 1ineal descend-~
ants of living lineal descendants [of the intestate],.

(23) "Net estate" means the real and personal property of
a decedent, except property used for the support of his surviving

spouse and children and for the payment of [obligations of

the estate] funeral expenses, expenses of administration,

claims and taxes.

Delete all of subsection (25).

Renumber subsection (26) as subsection (25).




property of a decedent who died wholly or partially
intestate.

(19) "Interested'person" includes heirs, devisees,
children, spouses, creditors and any others having a prop-
erty right or claim against the estate of a decedent which
may be affected by the proceeding. It also includes fiduci-
aries representing interested persons.

(20) "Intestate" means one who dies without having made
a valid will or the circumStance of dying without having
made a valid will.

(21) "Intestate succession" means succession to propefty
of a decedent who dies intestate or partially intestate.

(22)‘ "Issue," when used to refer to persons who take by
intestate sUccession, includes all lineal descendants, except
those who are the lineal descendants of living lineal de-
scendants of the intestate. |

(23) "Net estate" means the real and personal property
of a decedent, except property used for the support of his
surviving spouse and children and for the payment of obli-
gations ofbthe estate.
| (24) "Net intestate estate" means any pért of the net
estate of a decedent not effectively disposed of by his will.

(25) "Obligations" includes liabilities of a decedent
which survive, whether arising in contract, in tort or other-
wise, funeral expenses, the expense of a monument, expenses
of administration and all estate and inheritance taxes.

(26) "Personal property" includes all property other

than real property.




(27) "Personal representative" includes executor, ad-
ministrator, administrator with will annexed and administrator (
de bonis non, but doés not include special adminisfrator. /

(28) ~ "Property" includes both real and personal
"~ property.

(29) "Real property" includes all legal and equitable
interests in iand, in fee and for life.

(30) "Settlement" includes, as to the estate of a dece-
dent, the full process of administration, distribution and
closing.

(31) "Specific devise" means a devise of a specific
thing or specified part of‘the estate of a tesfafor that isv
so described as to be capabie of identification from all
others of the same fund. It is a gift of a part of the
estate identified and differentiated from all other parts.

(32) "wiia® includes codicil; it also includes a testa-
mentary instrumeﬁt that merely appoints an executor or that

merely revokes or revives another will.

Advisory Committee Comment

The use of statutory definitilions in legislative Acts
promotes clearness in the meaning of the text of laws dealing
with technical matters. The proposed code would follow the
pattern of Iowa, Washington, Wisconsin and the Model and
Uniform Probate Codes in placing a comprehensive definitions
section at the beginning of the code. The sources of some of
the less obvious definitions in section 1 are as follows:

(3) Administration. This definition is adapted from
section 851.01, Wisconsin Probate Code.

(4) Advancement. This definition is adapted from 26
C.J.S. Descent and Distribution §91.

(5) All purposes of intestate succession. This defini- (
tion is taken from section 2-110, Uniform Probate Code.

ST
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Renumber subsections (27) through (32) as subsections (26)
through (31), respectively.




(14) Domicile. This definition is taken from State V.
Atti, 127 N.J.L.39, 21 A.2d 603 (1941).

(24) Net intestate estate. This definition is adapted
from section 2-101, Uniform Probate Code.

The definitions of (17) "general devise" and (31) "speci-
fic devise" are taken from In re Preston's Estate, 157 Or.
631, 73 P.2d 369 (1937), and In re Boice's Estate, 209 Or.
521, 307 P.2d 324 (1957).

The definitions of (7) "claims," (15) "estate," (18)
"heirs," (19) "interested person," (22) "issue," (23) "net
estate," (25) "obligations," (30) "settlement" and (32)
"will" are taken or adapted from definitions in the Unlform
Probate Code.

Part 2. Probate Jurisdiction and Procedures

Advisory Committee Comment

This part of the proposed code would accomplish the
following: First, it would vest all jurisdiction of probate
matters in the circuilt court. Second, it would authorize the
circuit court to appoint a probate commissioner to act on
behalf of the circuit court judge in ex parte initiation of
estate proceedings and probate of wills. Note also that the
amendment of ORS 3.101 by section 257 of this draft would
broaden the powers of the district court judge to act as
circuit court judge in the absence of the latter in all pro-
bate matters. Third, this part would spell out the general
jurisdiction and powers of the probate court and the mode of
procedure to be followed in probate matters. This draft
includes amendments and repeals of present statutes to trans-
fer all probate matters to the circuit court and provide for
pending matters

The following, quoted from a staff memorandum submitted
to the committee, outlines the present situation in Oregon
as to courts having probate jurisdiction:

"At the present time in Oregon original probate
Jjurisdiction is vested in three courts -- county
courts, district courts and circuit courts. Prior
to July 1, 1967, of the 36 counties of the state,
the county court was the probate court in 14, the
district court in 11 and the circuit court 1n 11.
That lineup of probate courts will change somewhat
as a result of legislation enacted at the 1967
regular session of the Oregon legislature. The

“new lineup will show the county court as the pro-
bate court in 12 countles, the district court in 9
and the circuit court in 15.
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"The following table shows the probate court

in each county prior to July 1, 1967.

The effect

of the 1967 legislation (i.e., Senate Bill 117,
now chapter 533, Oregon Laws 1967) is indicated
by [bracketing] those counties deleted and under-

scoring those counties added.

in paren-

theses, following counties added are the effective
dates of the probate jurisdiction transfers.

"County Court

District Court

Circuit Court

Baker Benton Clackamas

[Columbia] Clatsop Columbia (7/1/68)

Crook Coos - Douglas :

Gilliam Curry ~ Jackson :

Grant Deschutes Josephine

Harney Hood River: Klamath

Jefferson Lincoln Lake

Malheur [Linn] Lane :

Morrow [Umatilla] Linn (7/1/68)

Sherman Wasco Marion

[Tillamook] Washington: Multnomah

Union . Polk

Wallowa Tillamook (7/1/68)

Wheeler Umatilla (7/1/67)
Yamhill™

"Taking into consideration 1967 legislation,
there will be 11 counties with no mandatory resident
circuit court judge, no district court and probate
Jurisdiction not in the circuit court. However,
circult court judges in fact reside in 3 of these
11 counties (i.e., Grant, Malheur and Union Counties).
The 11 counties are: Crook¥, Gilliam#, Grant#,
Harney, Jefferson¥, Malheur, Morrow, Sherman,

Union, Wallowa and Wheeler#. (Notes: %A circuit
court judge must be a resident of or have his
principal office in Crook, Deschutes or Jefferson
County. #A circuit court judge must be a resident
of or have his principal office in Gilliam, Grant
or Wheeler County. See subsection (4) of ORS .
3.041, as amended by section 7, chapter 533, Oregon
Laws 1967.)"

This part and related amendments and repeals of present
statutes were presented to the committee by a subcommittee
consisting of the Honorable John C. Warden, Coquille, the
Honorable Joseph J. Thalhofer, Bend, Mr. John M. Copenhaver,
Redmond, Mr. R. Thomas Gooding, LaGrande, and Mr. Duncan L.
McKay, Bend. It was felt that this subcommittee would be
familiar with the problems involved.




Section 2. (TranSfer of probate jurisdiction torcircuit
gggrg) All probate jurisdicrion, authority; powers, functidns
and dufies of the county bourts and thé Judges thereof and
the district courts'and the jﬁdges thereof ih all counties
are transferred to the circult courts and the judges thereof.

Advisory Committee Comment

Section 2 is the general section transferring present
probate jurisdiction from county and district courts to the.
circuit court.

Section 3. (Transfer of pending proceedings; appeals)
(1) All matters, causes and proceedings relatiﬁg to probate
juriédiction, authority, poweré, functions and duties pending
in a county court or in a district court on the effeétive
date of fhis Act‘ére transferred to the circuit court for the
county.

(2)‘ Appeals pending in a circuit court under ORS
109.370, 116.535, 118.50Q, subsection (3) of 118.700, sub-
section (1) of 179.650 or ORS 427.085 on the effective date
of this Act(shall be conducted and completed pursuant to the

- provisions of law in effect immediately before that date.

-Advisory Committee Comment

In addition for providing for transfer of pending mat-
ters from the other courts to the circuit court, section 3
makes, it clear that pending appeals in the circuit court
. under the statute sections cited shall be conducted under the
provisions of law existing prior to the effective date of the
proposed code. '

Section 4. (Probate jurisdiction vested in circuit

court) _Jurisdiction.of all probate matters is vested in the

circuit court.




-~ Advisory Committee Comment

As noted above, action by past legislative sessions has
achieved a partial and piecemeal transfer of probate juris- -
diction from many of the county courts in Oregon. The problem
has not been one of theory, in that there has been agreement
among attorneys and legislators that jurisdiction in probate
matters should not be vested in a county court, with a judge
not required to have legal training or background. The
problem has been one of practical application. The committee
agreed that the appointment of probate commissioners in those
counties where they are needed to handle noncontested probate
proceedings, plus giving full probate Jurisdiction to dis-
trict court judges in the absence of the circuit court judge,
would meet the present objections to vesting all probate
Jurisdiction in the circuit court.

Section 5. (Probate jurisdiction described) The;probaua

Jurisdiction of the circuit court includes, but is‘not
limited to: )

(1) Appointment and qualification of personal repfea
sentatives.

(2) Probate and contest of wills.

(3) Determination of heirship.

(4) Determinationrof title to and rights in.propertj
claimed by or against personal repfesentatives, guardians
and conservators. |
| (5) Administration, settlement and distribution of
estates of decedents. |

(6) Construction of Wills whether in01dent to the ad-
ministration or distribution of an estate or as a separate
proceeding.

(7) Guardianships and conservatorships, including the
appointment and qualification of guardians and conservators
and the administration, settlement and closing of guardian—

ships and conservatorships.




(8) Supervision and disciplining of personal representa-
tives, guardians. and conservators.

Advisory Committee Comment

It seemed advantageous that a section outlining the
general areas of probate jurisdiction be included in the
proposed code, rather than be placed in plecemeal fashion in
a large number of separate chapters, as in the present Oregon
statutes. An examination of present statute sections, partic-
ularly ORS 3.140, will indicate that the enumerated juris-
diction in section 5 is that presently granted to and exer-
cised by our probate circuit courts. The general wording of
section 5 is taken from section 1-201, Uniform Probate Code.

Section 6; (Powers oflprobate court; appeals) ‘(l) The
general legal andvequitable powers of.the circuit court are
applicable to effectuate its probate jurisdiction, punish
contempts and carry out its determinations, orders, judgments
and decrees as a court of record Witn general jurisdiction in
law and equity, and tne same validity, finality and presump—
tion of regularity.shall be accorded to its determinations,
orders, judgments and decrees, including determinations of
its oWn jhrisdiction,vas to‘those of a court of record with
general jurisdiction in law and equity.

(2) The circuit court sitting in probate has full,
legal and equitable‘powers to make declaratory'judgments,ias
provided in ORS 28.010 to 28.160, in all matters involved in
the administration of an estate, including those pertaining
to the title of real property, the determination of heirship
and the distribution of the estate. |

(3) 'No issue determined in a probate court shall be
 tried again on appeal or otherwise reexamined in a manner

other than thoSe'appropriate to issues determined by a court
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of record with general jurisdiction in law and équity.

Appeals shall be to the Supreme Court as in other cases.

Advisory Committee Comment

The general wording of section 6 is from section 1-201,
Uniform Probate Code, but the reference to the power to make
declaratory judgments is taken from section 10, Iowa Probate
Code. Although 1t is not believed that the section alters,
restricts or increases the present powers of our circuit
probate court, it seems proper that these powers be
enumerated.

This draft would repeal ORS 117.510 to 117.560, relating
fo determination of heirship. Those statute sections were
originally enacted as chapter 331, General Laws of Oregon
1913. Many years later, in 1927, the Uniform Declaratory
Judgments Act (ORS 28.010 to 28.160) was enacted. The present
statute sections on determination of heirship and the Uniform
Declaratory Judgments Act are discussed in Oregon Probate Law
and Practice §§ 864 and 865. The work mentions the amblgu~
ities in the determination of heirship statutes and suggests
that the Uniform Act gives broader powers, particularly in
regard to rights to real property. Since under the Uniform
Act a declaratory judgment proceeding may now be brought in -
the probate court, it seemed advisable to the committee that
the present jurisdiction of the probate court to operate ,
under the Uniform Act should be preserved, and that the more
limited statutes on determination of heirship be repealed.

Section 7. (Appointment of probate commissioner) The

court may appoint the clerk of the circuit court or some
other suitable person at the county seat to act aS'probaﬁe
commissioner. If the clerk of the circuilt court is appointed
probate commissioner, his deputy has the power to perform any
_act -as probate commissioner that the clerk has, and the clerk

is responsible for conduct of the deputy so acting.

Advisory Committee Comment

The necessity and utility of section 7 to meet the
problems of temporary absence of the circuit judge in many of
our counties has been commented upon already. It is more and
more the pattern in the new probate codes to have purely
formal matters handled by a registrar, a court commissioner
or the clerk of the court. For a comparable provision, see
section 22, Iowa Probate Code.
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New section 6a (page 10)

Section 6a. (District court judge acting as probate court

judge) (1) In Benton, Clatsop, Coos, Curry, Deschutes, Hood

River, Lincoln, Wasco and Washington Counties, a judge of the
district court for the county may exercise the powers and duties
of judge of the circuit court for the county in any matter, causc
or proceeding in probate pending in the county. In any other
county, a judge of the district court for the county may exercise
any power or duty of judge of the circuit court in any matter,
cause or proceeding in probate pending in the judicial district
in which the district court is located, which is assigned to him
by a judge of the circuit court of the judicial district.

(2) Whenever by reason of absence, illnéss or injury there
is not within a county a judge of the circuit court able to
preside over and conduct the business of the circuit court, any
judge of a district court located in the judicial district may
exercise the powers and dutilies of judge of the circuit court
"for the county in any matter, cause or proceeding in probate
pending in the county. |

(3) If the district court judge is not a party to, or di-
rectly interested in, the matter, cause or proceeding, and if the
question or matter passed upon by him has not been presented to,
cr passed upon by, any circult court judge, any decree,‘judgment
or order given and made by a district court judge pursuant to
his powers and duties under this section, when filed and entered

in the matter, cause or proceeding, has the same effect as though

given and made by a circuit court judge.
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Section 7 (page 10)

Section 7. (Appointment of probate commissioner) The

court may appoint the clerk of the circuit court or some other
suitable person at the county seat to act as probate commissioner

within the county. If the clerk of the circuit court is appointed

probate commissioner, his deputy has the power to perform any
act as probate commissioner that the clerk has, and the clerk is

responsible for conduct of the deputy so acting.

Section 8 (page 11)

Section 8. (Powers of probate commissioner) (1) A probate

commissioner may act upon uncontested petitions for appointment
of special administrators, for probate of wills and for appoint-
ment of personal representatives, guardians and conservators,

to the extent authorized by rule of the court. Pursuant there-
to he may make and enter orders on behalf of the court admitting
wills to probate and appointing and setting the amount of the
bonds of special administrators, personal representatives,
guardians and conservators, subject to his orders being set

aside or modified by the judge of the court within 30 days after

the date an order is entered.




Section 8. (Powers of probate commissioner) (1) A

probate commlissioner may act upon uncontested petitions for
appointment of special administrators, for probate of wills
"and for appointment of personal representatives, guardians
and conservators, to the extent authorized by rule of the
court. Pursuant thereto he may make and ehter orders on be-
half of the court admitting wilis to probate and appointing
‘and setting the amount of the bonds of special administrators,
personal representatives, guardians and conservators, subject
.to his orders being set aside or modified byrthe Judge of the |
court. |

(2) Any matter presented to the probate commissioner
may be referred by him to the judée.

(3) Unless set aside or modified by the judge, the
orders of the probate commissioner have the same effect as
if made by.the judge.

Advisory Committee Comment

It will be noted that the powers of the probate commis-
sioner are limited to ex parte proceedings for initiation of
probate, including the appointment and qualification of
personal representatives and the probate of wills. Any ‘order
of the probate commissioner may be set aside or modified by
the judge. The probate commissioner is given a right to
refer a matter upon which he may have doubt or uncertainty
to the circuit judge.

The committee felt that problems caused by temporary
unavailability of the circuit court judge or the district
court judge were primarily those of delaying the institution
of the probate proceeding. Matters which must be set for
hearing, approval of accounts and orders for partial and
final distribution may well await the availability and con-
venience of the circuit court judge. With the broad powers
given to the personal representative under the proposed code,
it is felt that there will be no material delay or incon- ’
venience in the few matters which would have to be considered
and heard by the circuit court judge.

Section 257 of this draft would amend ORS 3.101 to
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provide that the district court judge may exercise the powers
and duties of the circuit court judge in any matter in probate
pending in the county, in the absence or disability of the
-circuit court judge.

Section 9. (Pleadings and mode of procedure) No partic-

ular pleadings or forms thereof are required in the exercise
of jurisdiction of.probate courts. The mode of procedure in
the exercise of jurisdiction is in the nature of a suit in
equity except/as otherwise provided by statute. The proceed-
ings shall be in writing and upon.the petition of a party in
interest or the order of the court. All petitions, reports
and accounts shall be verified by at least one of the persons
making them er by his attorney, or in case of a corporation
by 1its agent. The court exercises its powers by means of:

(1) A petition of a party in interest.

(2) A notice to a party.

(3) A subpena to a witness.

(4) Orders and decrees.

(5) An execution or warrant to enforce its orders and

decrees.

Advisory Committee Comment

Section 9 is almost identical with ORS -115.010, with
minor editorial changes The only change in substance from
the ORS section is that section 9 provides for a verification
by the attorney for a petitioner or by the agent of a
corporation.

Section 10. (Notice; method and time of giving) (1)

Except as otherwise specifically provided in sections -1 to
208 of this Act, whenever notlce is required to be given of a
hearing on any petltlon or other matter upon which an order

is sought, the petitioner or other person fillng the same
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Section 10 (page 13)

(1)(a) By mailing a copy thereof, [at least 14 days before

the date set for the hearing by ordinary, certified or registered

mail] addressed to them at their post-office
their request for notice or at their offices

residence, if known, at least 14 days before

address given in
or places of

the date set for

the hearing.

(1)(e) If the address of any person is

be ascertained with reasonable diligence, by

riot known or cannot

publishing a copy

thereof in a newspaper of general circulation in the county

where the hearing is to be held at least once a week for three

consecutive weeks, the last publication of which shall be at

least 10 days before the date set for the hearing.




'shall cause notice of the date, time and place of hearing
thereof to be given to all persoﬁs interested‘invthe subject
of the hearing or to their attorney, if they have appeared

by attorney or requested that notice be sent to thelr
attorney, in any one or more of the following ways and within -
the following times: | |

(a) By mailing a copy thereof at least 14 days before
the date set for the hearing by ordinary, certified or regis-
tered mail addressed to them at their post-office address
given in‘their request for notice or at their offices or
places of residence, if known.

(b) yBy delivering a copy thereof to them personally or
to their'attorney at least five days before the date set for
the hearing.

(¢) If the address of any person ie not known or can-
not be ‘ascertained with reasonable diligence, by publishing
a copy thereof 1n a newspaper of general circulation in the
county where the heering 1s to be held at least once a week
for three weeks, the last publication of which shall be at
least 10 days before the date set for the hearing.

(2) TUpon gopd cause shown the court may chenge the
requirements as to the method or time of giving notice for
any hearing.

(3) Proof of the giving of notice must be made at or
before the hearing and filed in the proceeding. Proof shall
be by an admission of service, a return receipt from the

postal authorities or an affidavit or certificate of the
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person giving notice opr by the publisher of the newspaper
publishing the notice Or by one of his employes.

Advisory Committee Comment

Section 10, which is taken almost verbatim from section
1-205, Uniform Probate Code, is a useful provision. No

comparable provision appears in the present probate code.

Section 11. (Waiver of notice) A guardian, a guardian

ad litem, g conservator or a person who is not incompetent
or a minor may wgive notice by g writing signed by him or his
attorney and filed in the pfoceeding, Oor by his appearance at

the hearing.

Advisory Committee Comment

Section 11 is taken from section 1-206, Uniform Probate
Code. S

Section 12. (Filing objections to petition) Any

interested person, on or before the date set for g hearing,
may file written objections to a petition previously filed.

Advisory Committee Comment

Section 12 is taken fron section 1-208, Uniform Probate
Code. : : '

Section 13. (Proof of documents; certification) (1)

Proof of documents pursuant to sections 1 to 208 of this Act
rmay be made as follows:
- (a) Of a will, by a certified copy thereof.
(b) That a will has been probaﬁed or established in g
foreign jurisdiction, by a certified Copy of the order ad-
mitting the will to probatevor evidencing its establishment.

(¢c) or letters, by a certifieq copy thereof. The
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 11 (page 14) -

Section 11. (Waiver of notice) A guardian, a guardian

ad litem, a conservator or a person who is [not] neither incom-
petent [or] nor a minor may waive notice by a writing signed
by him or his attorney and filed in the proceeding, or by his

appearance at the hearing.

Section 13 (page 14) .

(1)(c) Of letters testamentary or of administration, by

a certified copy thereof. The certification [shall] may include

a statement that the letters have not been revoked.




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes ‘
December 6, 1968

Section 13 (page 15)

(2) A document or order filed or entered in a foreign
jurisdiction may be proved by a copy thereof, certified by a
clerk of the court in which [such] the document or order was
filed or entered or by [such] any other official having legal

custody of the original document or order.




certification shall include a statement that the letters
have not been revoked.

(2) A document or order filed or entered'in a foreign
Jurisdiction may be proved by a copy thereof,\certifiéd by
a clerk of the court in which such document or order was
filed or entered or by such other official haVing iegal
custody of the original document or order.

Advisory Committee Comment

Sectlion 13 is based on section 7, Uniform Probate of
Foreign Wills Act. For comparable present statutes, see
ORS 43.110 and 115.160. Paragraph (1)(b) should be read with
reference to section 85 of the proposed code, relating to
establishing foreign wills.

The Uniform Probate of Foreign Wills Act differs from

ORS 115.160 in that it dispenses with the requirement that,
in addition to the certification by the clerk, there must

also be furnished "a certificate of the chief judge or pre-

- siding magistrate that the certificate is in due form and

made by the clerk or other person having the legal custody

of the record." This present double certification require-
ment has caused problems in procuring coplies of documents

from other jurisdictions where the certifylng clerk was not

familiar with our requirements. It seemed to the committee
that a simple certification is all that need be required.

Paragraph (1)(c) follows ORS 86.130 in requiring a state-

ment in the certified copy of letters that the letters have
not been revoked.

Section 14. (Translation of documents) If a document

or part thereof 1s not in the English language, a translation
certified by the translator to be accurate may be attached
thereto and shall be regarded as sufficient‘evidence of the
contentsbof the document, unless objection is made thereto.

In the absence of objection, if any. person relies in good
faith on the accuracy of the trans1ation he shall not pe prej-

udiced thereafter because of its inaccuracy or because of
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proceedings to set aside or modify the probate on the ground
of 1ts inaccuracy.

Advisory Committee Comment

Section 14 1s based on section 7, Uniform Probate of
Foreign Wills Act. There is no comparable provision in the
present Oregon statutes, although the utility of such a pro-
vision seems obvious. The principal effect of the section,
other than providing a guideline for the certification, is
to provide protection to a person who relies upon the trans-
lation in good faith when no objection has been made to it.

Section 15. (Stenographic record) The judge of the

court_may, on his own motion or on the request of an inter-
ested person, direct the reporter of his court to attend any
hearing and make a stenographic record of the same.

Advisory Committee Comment

Section 15 merely codified4present practice.
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ARTICLE IT. INTESTATE SUCCESSION AND WILLS
- Part 1. Intestate Succession

Advisory Committee Comment

This part of the proposed code constitutes a major re-
vision of the present Oregon law of intestate succession.
In the drafting of this part, the committee was guided by
the following objectives: First, to eliminate the complexi-
ties of the provisions for dower and curtesy; second, to
treat similarly the provisions for the descent and distribu-
tion of real and personal property; third, to augment the
share of the surviving spouse; fourth, to clarify termi-
nology throughout where necessary to ellmlnate ambigulties
and inconsistencies; and fifth, to eliminate some of the
more archaic provisions of the law.

This part is designed primarily for the small estate
with normal family relationships. Persons in the middle and
upper wealth brackets are increasingly aware of the need for
wills and estate planning. In most small estates the dece-
dent wishes his spouse to have the bulk of the estate. Under
the following provisions several significant changes are gen-
erally evident:

1. All property is treated indentically as part of the
net estate. There is no priority, as between types of prop-
erty, for the payment of debts or claims and, unlike the
present Oregon law, no difference in the shares of real and
personal property receivable by the intestate heirs.

2. Any system of intestate succession is to a certain
extent arbitrary. The shares under any system may alter
radically upon the contingency of some person in a closer
degree of kindred having predeceased the intestate.

This part attempts to approximate as closely as possible
The desires of the average intestate. Any intestate succes-
sion statute can be defended on the grounds that the owner -
of wealth may make a different disposition, if he wishes,
merely by executing a will, but the fact remains that many
people do not make wills and human inertia is such that this
situation is not likely to change greatly. Hence, the intes-
tate succession statute -- the "will" made for people by the
law -- must attempt to anticipate the wishes of people who
~die having made no testamentary disposition. No statute can
anticipate all the varying desires, facts and circumstances
which surround testamentary dispositions. The same statute
must serve for the young man with a wife and minor children
and for the older retired man whose children are grown and
self-supporting, for the man with small resources and for the
man with a fortune, for the man who has married several times
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and for the person who has never married. Any statute can be
criticized because it does not satisfactorily meet some un-
usual situation. The present Oregon statutes were drawn a
century ago when the family was more independent and when
attitudes toward ownership by a widow were different from
modern views. Hence, modern wills give a better indication
of the proper pattern of descent than do present statutes.

3. Present Oregon law treats real property differently
than personal property. This distinction is a product of our
inherited system of descent and distribution, drawn from the
English law of prior centuries and abandoned in England by
statute in 1925. The result of these inherited and amended
provisions is that present inheritance rights are dependent
upon the kind of property owned by the decedent. There is no
longer any sound policy reason for retaining this distinction, .
and the modern trend, embodied in this part, is toward a:
single system of inheritance (intestate succession), with the
abolition of common law dower and curtesy. The "net estate"
concept is used to refer to the amount which should descend or
be distributed. Support rights are rights or interests in
addition to those which descend or are distributed as part of
the net estate.

The proposed code would repeal ORS 111.070, relating to
the right of a nonresident alien to take property by succes-
sion or testamentary disposition. This statute was held un-
constitutional by Zschernig v. Miller, 389 U.S. 429,

88 S.Ct. 664, 19 L.Ed.2d 683, decided January 15, 1968. The
following is from the comment on the Zschernig decision by
Mr.. Rowland L. Young, appearing in his "Review of Recent
Supreme Court Decisions" in the March 1968 issue of the
American Bar Association Journal:

"This decision held unconstitutional an Oregon
statute that required alien heirs of Oregon property
to show that their native countries granted recipro-
cal rights of inheritance to United States citizens.
The court said that, as applied, The statute intruded
on questions of foreign relations reserved to the Fed-
eral Government. ’ ‘

"The case involved the estate of an Oregon resi-
dent who died intestate in 1962, leaving as her only
heirs the appellees, who were residents of East
Germany. . . . »

"The Oregon Supreme Court ruled that the appel-
lants could take the real property involved, but not
the personalty, by reason of Article IV of the 1923
treaty with Germany. The court relied on Clark v.
Allen, 331 U.S. 503 (1947), which held that the 1923
treaty did not apply to personalty located in the
Unlted States 'which an American citizen undertakes
to leave to German nationals'.
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"The Supreme Court reversed in an opin-
ion by Mr. Justice Douglas. The Court refused
the invitation of the Justice Department, which
appeared as amicus curiae, to reexamine Clark
v. Allen, saying that 'the history and opera-
tion of this Oregon statute make clear that [it]
is an intrusion by the State into the field of
foreign affairs which the Constitution entrusts
to the President and Congress'.

"The Court noted that Oregon courts and
other state courts with similar statutes have
launched detailed inquiries into the types of
governments of various foreign nations in con-
struing the statutes and that their decisions
'radiate some of the attitudes of the' cold war,
'where the search is for the 'democracy quo-
tient' of -a foreign regime as opposed to the
Marxist theory'. 'It seems inescapable that the
type of probate law that Oregon enforces affects
international relations in a persistent and
subtle way', the Court said, and it thus has a
direct impact upon foreign relations that might
adversely affect the power of the central govern-
ment to deal with those problems

Section 16. (Net intestate estate) Any part of the

net estate of a decedent not effectively disposed of by his
will shall pass as provided in sections 17 to 20 of this

Act.

Advisory Committee Comment

Section 16 specifies that any part or all of an es-
tate as to which there is no will, or a will not making an
effective disposition, will be dealt with under the provi-
sions of the part on intestate succession.

Section 17. (Share of surviving spouse if decedent

leaves issue) If the decedent leaves a surviving spouse

and issue, the surviving spouse shall have a one-half

interest in the net intestate estate.
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Advisory Committee Comment

Section 17 increases the amount passing to the widow or
widower where there is surviving issue in that 1t gives the
spouse one-half the real property in fee in lieu of the
present dower or curtesy 1interest, as well as one-half the
personal property as now provided. It attempts to provide
adequately for the person closest to the decedent and most
likely to be dependent upon his estate for continued finan-
cial security. Particularly where the estate is small, it
is desirable to increase the share of the surviving spouse.

Section 18. (Share of surviving spouse when decedent

leaves no issue) If the decedent leaves a surviving spouse
and no issue, the surviving spouse shall have all of the net

intestate estate.

Advisory Committee Comment

Section 18 preserves present Oregon statutory law re-
garding the share of the surviving spouse when the decedent
leaves no issue. See ORS 111.020(2) and 111.030(4).

Section 19. (Share of others than surviving spouse)

The part of the net intestate estate not passing to the sur-
viving spoﬁse shall pass:

(1) To the issue of the decedent. If the issue are all
of the same degree of kinship to the decedent, they shall
take equally, but if of unequal degree, then those of more
remote degrees take by representation.

| (2) If there 1s no sur&iving issue; to the surviving
parents of the decedent.

(3) If there is no surviving issue or parent, to the
brotﬁers and sisters of the decedent and the issue of any de-
ceased brother or sister of the decedent by representation.

If there is no surviving brother or sister, the issue of
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"The Supreme Court reversed in an opin-
ion by Mr. Justice Douglas. The Court refused
the invitation of the Justice Department, which
appeared as amicus curiae, to reexamine Clark
v. Allen, saying that 'the history and opera-
tion of this Oregon statute make clear that [it]
is an intrusion by the State into the field of
foreign affairs which the Constitution entrusts
to the President and Congress'.

"The Court noted that Oregon courts and
other state courts with similar statutes have
launched detailed inquiries into the types of
governments of various foreign nations in con-
struing the statutes and that their decisions
'radiate some of the attitudes of the' cold war,
'where the search is for the 'democracy quo-
tient' of -a foreign regime as opposed to the
Marxist theory'. 'It seems inescapable that the
type of probate law that Oregon enforces affects
international relations in a persistent and
subtle way', the Court said, and 1t thus has a
direct impact upon foreign relations that might
adversely affect the power of the central govern-—
ment to deal with those problems .

Section 16. (Net intestate estate) Any part of the

net estate of a decedent not effectively disposed of by his
will shall pass as provided in sections 17 to 20 of this

Act.

Advisory Committee Comment

Section 16 specifies that any part or all of an es-
tate as to which there is no will, or a will not making an
effective disposition, will be dealt with under the provi-
sions of the part on intestate succession.

Section 17. (Share of surviving spouse if decedent

leaves issue) If the decedent leaves a surviving spouse

and issue, the surviving spouse shall have a one-half

interest in the net intestate estate.
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Advisory Committee Comment

Section 17 increases the amount passing to the widow or (
widower where there is surviving issue in that it gives the
spouse one-half the real property in fee in lieu of the ’
present dower or curtesy interest, as well as one-half the
personal property as now provided. It attempts to provide
adequately for the person closest to the decedent and most
likely to be dependent upon his estate for continued finan-
cial security. Particularly where the estate is small, it
is desirable to increase the share of the surviving spouse.

Section 18. (Share of surviving spouse when decedent

leaves no issue) If the decedent leaves a surviving spouse
and no issue, the surviving spouse shall have all of the net

intestate estate.

Advisory Committee Comment

Section 18 preserves present Oregon statutory law re-
garding the share of the surviving spouse when the decedent
leaves no issue. See ORS 111.020(2) and 111.030(4).

Section 19. (Share of others than surviving spouse)

The part of the net intestate estate not passing to the sur-
viving spoﬁse shall pass:

(1) To the issﬁe of the decedent. If the issue are all
of the same degree of kinship to the decedent, they éhall
take equally, but if of unequal degree, then those of more
remote degrees take by representation.

| (2) If there is no sur&iving issue; to the surviving

parents of the decedent.

(3) If there is no sufviving issue or parent, to the
brothers and sisters of the decedent and the issue of any de-
ceased brother or sister of the decedent by representation.

If there is no surviving brother or sister, the issue of
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a parent, to the grandparents of the decedent and the issue

brothers and siéters také equally if they are all of the

same degree of kinship to the decedent, but if of unequal
degree, then those of more remote degrees take by ﬁepreSenta—
tion.

(4) If there is no surviving issue, parent or issue of .

of any deceased grandparént of the decedent by representation.
If there is no surviving grandparent, the issue of grand-
parents take equally if they are all of the same degree of

kinship to the decedent, but if of unequal degree, then those

of more remote degrees take by representation.

| (5) If, at the time of taking, surviving pafenté or
gréndparents‘of‘the decedent are married to each other, they
shall take real property as tenants by the ehtireéy and per-

sonal property as joint owners with the right of survivorship.

Advisory Committee Comment-

Section 19 1is taken from section 2-103, Uniform Probate
Code, except as to subsection (5). It involves changes in-
Oregon law which modernize it to be more consonant with cur-
rent thought on the distributional schemes most likely to
approximate the wishes of the average intestate. It de-
scribes the scheme of distribution both in the case where the
decedent. has left a surviving spouse and issue and in the sit-
uation where there is no surv1v1ng spouse, but issue or other
kindred of the decedent survive.

Subsection (1) retains the pribrity given under present

- Oregon-law to the issue of the intestate. It also codifies,

with the definition of "representation" in section 21 of the
proposed code, present Oregon law. Under present Oregon law
the rights of lineal descendants, where the decedent leaves a
spouse, are subject to a right of dower and curtesy with re-
spect to the real property and, in cases of intestacy, to
inheritance of one-half of the personal property. Under sec-
tion 17 of the proposed code, where there is a surviving
spouse, the rights of issue (lineal descendants) are subject
only to the one-half interest of the surviving spouse in the
net estate.
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Subsection (2) preserves present Oregon law. See ORS
111.020(2) and 111.030(3).

Subsection (3) is consistent with present Oregon law,
ORS 111.020(3), in that it provides for the brothers and sis-
ters of the intestate. It differs from present law, however,
in providing for succession to the issue of the parents of
the intestate, even when no brothers or sisters are living.
Under present law the issue of deceased brothers or sisters
of the decedent may take only by right of representation. 1In
the event that all brothers and sisters have predeceased the
decedent, their descendants, if any, do not presently take by
right of representation but only as next of kin. See Oregon
Probate Law and Practice § 12. Bones v. Lollis, 192 Or. 376,
234 P2a 788 (1951); Andrews v. First Nat. Bank of Eugene, 192
Or. 230, 234 P.2d 791 (1951); and Ops. Att'y Gen. 1934-36,
602, have held that if the decedent left nieces and nephews
and also grandnieces and grandnephews, the latter would take
nothing even though their parents predeceased the intestate.
Under subsection (3) the latter would be able to take by
right of representation.

Subsection (4) represents a change from present law.
Under ORS 111.020(5), if a decedent is not survived by spouse,
lineal descendants, parent, brother or sister, the property
descends to the next of kin in equal degree, who would be the
surviving grandparents. Under subsection (4) the grandparents
would take only if there were no surviving brothers or sis-
ters or surviving issue of deceased brothers and sisters.
Furthermore, unlike under present law, not only the surviving
grandparents, but also the issue of deceased grandparents
would take. Thus, descent 1s provided to both paternal and
maternal grandparents and to their issue if they are deceased.

_ Subsection (4) limits inheritance to relatives claiming
through the grandparents of the intestate and thus excludes
more remote relatives claiming through great-grandparents.

In recent years there has been a trend toward limiting
inheritance by remote relatives under the intestacy laws.
New York, by legislation effective September 1, 1963, adopted
new rules of descent and distribution which eliminate collat-
erals in lines more remote than that of the grandparent. Also,
see section 852.01(2), Wisconsin Probate Code. - Limitations on
- inheritance by collateral kindred were proposed in- the Model

Probate Code and adopted in a slightly different form in Penn-

‘sylvania in 1947 and in Indiana in 1953.

These limitations on 1nher1tance were proposed for the
followlng reasons:

1. In modern times, with increased mobility and loss
of close contact due to urbanization, the "family" is more
restricted in size. Ties with remote relatives are weakened.
Few people can name their second cousins. Normally a decedent
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does not want his property to pass to these remote relatives;
" 1if he does, he can easily make a will naming those he wishes
to favor.

2. Conversely, the remote relative has no claim on a
decedent's property. He i1s not likely to have rendered serw-
ices which might lead to an expectation of inheritance. Fre-
gquently he learns of his relationship to the decedent only
after the latter's death. For this reason he has been some-
times referred to as "the laughing heir." The inheritance is
a mere windfall.

3. With the mobility of persons it 1s increasingly
difficult to trace remote relatives. This increases the cost
of settling estates, since these remote heirs must be noti-
fied as a matter of due process. Remote relatives often are
foreign citizens, complicating the problems of notifying them

.and transferring property to them.

.- Remote relatives having standing to contest wills
may promote vexatious litigation for its nuisance value in
the hopes of getting a settlement, even though they have no
possible moral claim to a share in the estate. A statute
limiting inheritance by remote relatlves thus may reduce will
contests.

5. Although 1t is often said that escheat is not
favored, a person's obligaticns to the community in which he
lives may be far stronger than those to remote relatives of
whom he has long ago lost track. The decedent can prevent
an escheat by making a will leaving the property as he
pleases to remote relatives, to friends or to charity.

Two other archaic doctrines are eliminated by the pro-
posed code. First, such remnants of the doctfrine of ances-
tral estates as exist in ORS 111.020(5), which are discussed
in Cordon v. Gregg, 164 Or. 306, 97 P.2d 732, 101 P.2d 414
(1940), discussed 1n Oregon Probate Law and Practice § 15,
and criticized and noted in 20 Or. L. Rev. 164 (1940), are
delefed. Section 19 also makes no such distinction as ex-
ists in ORS 111.020(4) between next of kin of equal degree
claiming through different ancestors. Hence, the nearer an-
cestor rule as it exists in present Oregon law is abolished.

Since inheritance by more remote collateral relatives is in
" any event limited by the proposed code, there is no occasion
for the nearer ancestor rule to arise.

Subsection (5) provides that where a married couple
inherits as parents or grandparents, they take the real prop-
erty as tenants by the entirety and the personal property
jointly with rights of survivorship. This accords with the
present rule that devises of real property to a husband and
wife create them tenants by the entirety. See 96 C.J.3. Wills
§908. - The committee believes this accords with the usual de-

sire of married couples that they take and hold property jointly.
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Section 20. (Escheat) If no person takes under sec-
tions 17 to 19 of this Act, the net intestate estate shall
escheat to the State of Oregon.

AdvisdryvCommittee'Comment

Section 20 is taken from ORS 111.020(6) and.lll.030(5).

Section 21. (Representation defined) "Representation"
means the method of determining the passing of the net intes-
tate estate when the distributees are of unequal degrees of
kinship to the'decedent. It is éccomplished as fdllows} The
estate shall be divided into as many shares-as there are sur-
viving heirs of the nearest dégree of kihship and deceased
persons of the same degree who left issuevwho;Survive the de-
cedent, each surviving heir.of the nearesf_degreelreqeiving
one share and the share of each deceased pérson oflthé same

degree being divided among his issue in the same manner.

Advisory Committee Comment

Section 21 defines "representation" in more detail than
ORS 111.010(4) and is consistent with present Oregon law.
See Oregon Probate Law and Practice §§ 9, 10. This defini-
tion makes it clear that the pattern of stirpital distribu-
tion is to be determined at the level of the nearest lineal
descendant of the intestate, rather than at the level of the
decedent's children, regardless of whether or not they prede-
.ceased the decedent. The definition is taken from section
2-106, Uniform Probate Code, and prevents the anomalous re-
sult of such cases as Maud v. Catherwood, 67 Cal.App.2d 636,
155 P.2d 111 (1945), noted in 33 Calif. L. Rev. 324 (1945).
Since the operation of the right of representation may differ
depending upon the stirpital level chosen as the root genera-
tion, it is desirable to specify the level in the definition.

Section 22. (Time of determining relationships; after-

born heirs) The relationships existing at the time of the

death of the decedent govern the passing of his net intestate
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estate, but persons conceived before his death and born alive
thereafter inherit as though they were alive. at the time of
his death.

Advisory Committee Comment

Section 22 is consistent with the rule of construction
in present Oregon law laid down by ORS 111.010(5).

Section 23. (Heir to survive decedent for five days)

Any person who fails to survive the decedent by five days is
considered to have predeceased the decedent for all purposes
of intestate succession, and the heirs ofvthe‘decedent are
determined accordingly.

Advisory Committee Comment

Section 23 is taken from section 2-104, Uniform Probate
Code. For a similar provision, see section 852.01(4), Wis-
consin Probate Code.

The comment on the Uniform Probate Code section, appear-
ing in an earlier draft, is as follows:

"This section is a limited version of the
type of clause frequently found in wills to take
care of the common accident situation, in which
several members of the same family are injured and’
die within a few days of each other. The Uniform
Simultaneous Death Act provides only a partial
solution, since it applies only if there is no
proof that the parties died otherwise than simul-
taneously. This section requires an heir to sur-
vive by five days in order to succeed to decedent's
intestate property; . . . This section avoids
multiple administration and in some instances pre-
vents the:property from passing to persons not de-
sired by the decedent. The five day period should
in no case hold up any proceedings relating to a
decedent's property."

Section 24. (Persons of the half-blood) Persons of the

half-blood inherit the same share that they would inherit if

they were of the whole blood.
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Advisory Committee Comment

: ﬁectlon 24 is consistent with present Oregon law in ORS
111.040

Section 25. (Illegitimate children) For all_purposes

of intestate successlon, an illegitimate child,\unless‘he has
been adOpted:

(1) Shall be treated as the legitimate child,of his
mother. |

(2) Shall be treated as therlegitimate child of the
father if, during the 1lifetime of the child:

(a) The paternity of the child is established under.
ORS 109.070; or |

(b) The father -has acknOwledged‘himself to be the father
- din writing signed by him.-

Advisory Committee Comment

Section 25 would replace ORS 111.231. Unlike ORS
111.231, section 25 requires that the paternity of the child
be determined during the child's lifetime. The section would
answer the criticism of ORS 111.231 in Oregon Probate Law and
Practice § 18.

The requirement that paternity be established during the
child's lifetime would tend to eliminate fraudulent claims of
the father where the child's estate is substantial.

The phrase "all purposes of intestate succession" is de-
fined in section 1 of the proposed code to mean succession by,
through or from a person, both lineal and collateral. This
definition is taken from section 2-110, Uniform Probate Code.

Section 25, in the committee's opinion, does not change
present Oregon law, except as noted above. Reference 1s made
to ORS 109.060, 109.070, 109.080 and 109.090. These sections,
together with ORS 111.231, made up chapter 411, Oregon Laws
1957, which substantially rewrote the former law respecting
inheritance rights and other legal relationships of illegi-
timate children. For this reason section 25 refers to and in-
corporates ORS 109.070, which prescribes how paternity shall
be established. The reference terminology is the same as that
used in ORS 109.080. ‘
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In addition to the means of establishing paternity set
out in ORS 109.070, paternity may be established if "the
father has acknowledged himself to be the father in writing
signed by him." This wording is taken from section 2-111,
Uniform Probate Code. For similar provisions, see sections .
221 and 222, Iowa Probate Code; section 11.04.081, Washington
Probate Code, and section 852.05, Wisconsin Probate Code. The
committee agreed that provision should be made for an acknowl-
edgment by the father of his parenthood during the child's
lifetime, as contained in all the new probate codes cited.
This would be for the obvious benefit of the child.

Since most illegitimate children are ultimately adopted,
it should be noted that for inheritance purposes the adopted
illegitimate child is treated as the child of:.the adopting
parents and not as the child of its natural parents. Thus,
his right to inherit from his natural parent is cut off, un-
less the spouse of the natural parent is the adopting parent.
Section 25 makes it clear that it would not be operatlve if
the child had been adopted.

Section 26. (Persons related to decedent through two

ligg§) A person who is related to the decedent through tWo
lineé of relationship is entitled to dnly a single share
based on the rela£ionship which would entitle him to the
larger share.

Advisory Committee Comment

Section 26 is taken from section 2-112, Uniform Probate
Code. For example, under the provision for inheritance by
issue of the grandparents on both the maternal and paternal
sides, marriage of cousins might otherwise entitle their issue
to inherit from both sets of grandparents. In any event only
one intestate share should be permitted to be inherited.

Part 2. Advancements

Section 27. (When gift is an advancement) If a person

dies intestate as to all his estate, property which he gave
in his lifetime to an heir shall be treated as an advance-
ment against the heir's share of the estate if declared in

writing by the decedent or acknowledged in writing by the heir
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to be an advanceﬁent. For this purpose the property ad-
vanced shall be valued as of the time the heir came into pos-
session or enjoyment of the property or as of the time of
death of the decedent, whichever occurs. first.

Advisory,Committee'Comment

Section'27 is taken from section 2-113, Uniform Probate
Code. '

Section 27 changes present Oregon law in ORS 111.110 by
expanding the doctrine of advancements to any person taking
by intestate succession, as opposed to the present limita-
tion to the issue of the intestate. It also restricts the
provisions to those cases where the decedent dies intestate
as to his entire estate.

Since the intestate share of real and personal property
wlll be the same for all takers under the proposed code,
there is no need to distinguish between the real and personal
property, as is done in ORS 111.150.

Unlike the Iowa Probate Code, Washington Probate Code
and Model Probate Code, section 27 does not specify that the
person to whom the advancement was made must have been en-—-

titled to inherit a part of the estate had the intestate diled

at the time of making the advancement. It would expand the
doctrine of advancements to apply to persons who would not
have been heirs had the intestate died at the time of the ad-
vancement, but who subsequently became heirs prior to the
death of the intestate.

Section 27 specifies that the doctrine of advancements
applies only to intestacy and only to persons sharing in the
estate of one who has died intestate as to his entire estate.
This limitation would not, however, seem to affect the hold-
ing of Clark v. Clark, 125 Or. 333, at 342, 267 P. 534, at
537 (1926), that a will might direct that a previous gift be
considered an advancement in the determination of the shares
into which an estate is to be divided.

Section 27 follows the approach of section 852.11(1),
Wisconsin Probate Code. The Iowa Probate Code (section 224),
Washington Probate Code (section 11.04041) and Model Probate
Code (section 29) provide that the presumption of a gift is
rebuttable. However, the Wisconsin Probate Code section is
in accord with the more limited application of the statute of
frauds already existing in Oregon law, ORS 111.120. Since the
Wisconsin Probate Code section represents the latest thinking
and since section 27 does not substantially change present
Oregon law, it would seem to be the preferred approach.

-28-
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Section 28 (page 29)

Section 28. (Effect of advancement on distribution)

(1) If the value of the advancement exceeds the heir's
share of the estate, he shall be excluded from any further
share of the estate, but he shall not be required to refund
any part of the advancement. If the value of the advance-
ment is less than his share, the heir shall be entitled
upon distfibution of the estate to such additional amount
as will give him his share of the estate.

(2) The property advanced is not a part of the estate,

but for purposes of determining the shares of fhe heirs

the advancement shall be added to the estate, the sum then

divided among the heirs and the advancement then deducted

from the share of the heir to whom the advancement was

made.




The early case of Seed v. Jennings, 47 Or. 464, 83 P, 872
(1905), is in conflict with both the present Oregon statute
and section 27. That case suggested the common law presump-
tion that the voluntary conveyance of property by a parent to
a child is presumed to be an advancement, unless it is proved:
to be a gift. This dictum was contrary to the statute in
force at the time and would, in any event, be overruled by
section 27, which reverses the presumption and makes it rebut-
table only by evidence in writing.

Section 27 also changes present Oregon law (ORS 111.160)
which provides for valuation by the donor or donee in any one-
of three different writings or its estimated value when
granted. Present Oregon law thus makes possible inconsistent
valuations arising from each of the authorized writings. 1In
Oregon Probate Law and Practice §§ 41 to U6, this problem is
noted. No such possibility of different and inconsistent val-
uations is contained in section 27.

Section 28, (Effect of advancement on distribution) If

the value of the advancement exceeds the heir's share of the
estate, he shall be excluded from any further share of the
estate, but he shall not be required to refund any part of the
advancement. If the value of the advancement is less than his
share, the heir shall be entitled upon distribution of the és—
tate to such additional amount as will give.him his share of
the estate.

Advisory Committee Comment

Section 28 is a substitute for ORS 111.140 and substan-
tially reenacts that ORS section.

Section 29. (Death of advancee before decedent) If the

recipient of the property fails to survive the decedent, the
amount of the advancement shall be taken into account in com-
puting the share of the recipient's issue, whether or not the

issue take by representation.

~29-




Advisory Committee Comment

Section 29 1s a substitute for ORS 111.170 and is con-
sistent therewith. It is virtually identical to section 226,
Iowa Probate Code; section 11.04.041, Washington Probate Code,
and section 29(c), Model Probate Code. The person to whom an
advancement is made is charged for it whether he takes per
capita or by representation. For a contrary approach, see
section 2-113, Uniform Probate Code, which provides that if
the advancee dies before the intestate, the advancement shall
not be taken into account in determining descent and distri-
bution of the net intestate estate.

Part 3. Status of Adopted Persons for
- Imheritance, Wills and Class Gifts

Advisory Committee Comment

For a proposed amendment of ORS 109.041, pertaining to
the effect of a decree of adoption on the relationship be-
tween the adopted child and his natural and adoptive parents,
see section 279 of this draft.

Section 30. (Adopted child treated as natural child)

For all purposes of intestate succession, an adopted child
shall be treated as a natural child of his adopting parents,
and he shall cease to be treated as a child of his natural
parents, except:

(1) If a naturai parent marries or remarries and the
child is adopted by the stepfather or stepmother, the child
shall continue to be treated as the child of the natural
pérent who is the spouse of the adopting parent.

(2) ' If a natural parent of a legitimate child dies, the
other natural pareﬁt remarries and the child is adopted by
the stepfather or stepmother, the child shall continue to be
treated as the child of the deéeased natural parent for all
purposes of infestate succession througﬁ the deceased natural

parent.
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Advisory Committee Comment

Section 30 would replace ORS 111.210 and 111.212. The
wording of the section 1s taken from sectlon 2-109, Uniform
Probate Code.

Section 30 broadens the coverage of rights of inheri-
tance, although following the basic rule of the present Oregon
statute that inheritance rights are derived from the adoptive
parents rather than the natural parents. It should be noted
that the section uses the wording "for all purposes of intes-.
tate succession." This phrase is defined in section 1 of the
proposed code to mean succession by, through or from a person,
both lineal and collateral. This wording thus gives the adop- °
ted person a status for purposes of inheritance from his adop-
tive relatives and his adoptive relatives a status for purposes
of inheritance from the adopted person, and is broad enough to
cover inheritance rights of those claiming through the adopted
child.

There are, as noted, two exceptions to the general rule
outlined in section 30. First, subsection (1) preserves the
relationship to the natural parent in the limited situation
where a natural parent marries or remarries and the child is
adopted by the stepparent. This exception is consistent with
the result reached by the Oregon Supreme Court in Hood v.
Hatfield, 235 Or. 38, 383 P.2d 1021 (1963), commented upon
in I3 Or. L. Rev. 88 (1963). The second exception, in sub-
section (2), meets the situation which arose in In re Estate
of Topel, 32 Wis.2d 223, 145 NW2d4 162 (1966). In that case
the decedent had died intestate, survived by three children
of his deceased son. Thelr mother had remarried and her hus-
band had adopted the children. It was held that the former
Wisconsin statute precluded inheritance by the children. The
wording of subsection (2) is adopted from section. 851.51(2)(b),
Wisconsin Probate Code.

Section 31. (Effect of more than one adoption) For all

purposes of intestate succession, é child who has been adop-
ted more than once shall be- treated as a child of the parents
who have most recently adopted him and shall cease to be
treated as a child of hié previous adoptive parents. He shall
be treatgd‘as the child of his natural parents only to the ex-

tent provided in section 30 of this Act.
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Advisory Committee Comment

The wording of section 31 is taken from section 2-109(b), /
Uniform Probate Code. This situation is not specifically
covered by present Oregon statutes and clarifies the rights
of the adopted child under the latest adoption.

Section 32. (Gifts in wills, deeds and trusts to accord

with law of intestate succession) Unless a contrary intent is

indicated by the instrument, a gift by will, deed or other in-
strument to‘an individual or member of a class described gen-
erically in relation to a particular person as child, children,A
lawful issue, grandchildren, descendaﬁts, heirs, heilrs of the
body, next of kin, distributees, relatives, nieces, nephews

or the like shall include any person who would be treated as

so related for purposes of intestate succession, except that
for purposes of construction of an instrument, an adopted per-
son must have been adopted as a minor or after having been a
member of the household of the adosting parent whilé a minor.

Advisory Committee Comment

, The present Oregon statutes contain no provision equiv-
alent to section 32. However, a reading of the section re-
veals the obvious utility of spelling out the rights of adop-
ted children in class gifts. The wording is taken from sec-
tion 851.51(3), Wisconsin Probate Code.

The Wisconsin Probate Code comment, applicable to the
exception contained in the last sentence of section 32, states
that the exception "prevents a deliberate adoption of an adult
to qualify the latter as a member of a class. In some states
it has been possible to adopt one's own wife in order to make
the latter a child w1th1n a class gift; the statute avoids
such an absurd result.
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Part 4. Escheat

Advisory Committee Comment

The involved and difficult ORS chapter 120 of the pres-
ent Oregon probate code provides three forms of procedure
for the state to assert its right to escheated property.

ORS 120.030 and related sections provide for administration

. by the probate court. ORS 120.050 provides that the state
may maintain "any action, suit or proceeding necessary to
recover the possession of any such property." ORS 120.060
provides for bringing an information on behalf of the state.

With reference to the proceeding by information, Oregon
Probate Law and Practice § 204 states:

"In view of this section, it seems that the
special provision for an information of escheat
i1s entirely unnecessary. While procedure by in-
formation is the traditional common law form of
complaint by the state, in either civil or crimi-
nal proceedings, 1t seems that by providing that
the state may maintain any proceeding to protect
its rights that a, private person could it was un-
necessary duplication to provide that the state
could proceed by the traditional method of infor-
mation." ‘

Oregon Probate Law and Prgctice ‘§ 203 states:

"The recent trend has been toward the trial
of escheat proceedings in the probate court '
rather than by information . . .Under the pres-
ent statute governing procedure, the great major-
ity of escheats are conducted in connection with
administration proceedings."

The committee is convinced that the confusion incident
to the three procedures now authorized should be eliminated
by limiting the state to an administration proceeding.

Section 20 of the proposed code provides: "If no per-
son takes under sections 17 to 19 of this Act, the net intes-
tate estate shall escheat to the State of Oregon." Under the
proposed code probate jurisdiction is vested in the circuit
court, which is given full power to make declaratory judg-
ments pertaining to the title of real estate, determination
of heirship and distribution of the estate.

Subsection (3) of section 120 of the proposed code
provides: "If it appears from the petition for appointment
of a personal representative that there 1s no known person
to take by descent the net intestate estate, the personal
representative shall deliver or send by ordinary mail to the
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Director of the Division of State Lands a copy.of the petition

and the information required by subsection (1) of this section.

Thus, the information given to the Director of the Division of
State Lands is the same as that given to heirs in an intestate
estate or to devisees in a testate estate. Upon the filing of
the. final account and petition for distribution the same no-

- tice is given the Director of the Division of State Lands as
is given the helrs or devisees.

The proposed code conforms to present Oregon law in vest-

ing both real and personal property, in the absence of known
- helrs, in the State of Oregon. ,

The action of the committee has been to recommend repeal
of all of ORS chapter 120, except those portions: which pro-
vide for the recovery of escheated property and except some
technical amendments to the sections covering property of per-
sons confined in state institutions. However, one important
change in the procedure for recovery of escheated property
should be noted. The proposed amendment of ORS 120.130 pro-
vides that instead of processing the claim in the court "in
which the escheat proceedings were held," the claim should be
processed pursuant to the Administrative Procedure Act in the,
same manner as other claims against state agencies.

The committee felt there was every advantage in
having the escheat administered under the proposed code as
an estate proceeding. In an escheat situation the State of
Oregon has legally the status of an heir at law. The pro-
posed code provides the same notice and the same. procedures
as where there are known heirs. Rights of creditors are pro-
fected. The required time for filing claims gives an oppor-
tunity to unknown heirs to come forward. The broad power
gilven by the proposed code to the personal representative
to sell real and personal property of the estate for distri-
bution purposes provides a simple procedure for liquidating
estate assets and turning them into cash which can be turned
over to the Division of State Lands. Under the proposed code
the circuit court in probate is given full power to make
proper determination of heirship and enter final decrees es-
cheating the real and personal property of the estate to the
State of Oregon.

Section 33. ORS 120.130 is amended to read:

120.130. (Recovery of escheated property) (1) Within

10 years after [judgment in any proceeding in the circuit
court escheating real property to the state, or after the
order of the court having probate jufisdiction'directing the

conveyance of escheated real property to the state, and in
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all other cases within 10 years after payment of the pro-

ceeds of escheated persohal.property to the State Land Boafd,]

entry of a decree of distribution designating title to the

estate available for distribution in the Division of State

Lands, a claim may be made for the property escheated, or the
proceeds thereof, by or on behalf of a person‘not [a party or
privy to such proceeding, nor] having actual knowledge of the
making of such [judgment or order or of such payment to the
State Land Board.] decree.

(2) The claim shall be made by a petition filed [in the
court in which the escheat proceedings were held. ] with the

Director of the Division of State Lands. The claim shall be

considered a contested case as provided in ORS 183.310 and

there shall be the right of judicial review as provided in

ORS 183.480. The petition shall be verified in the same

manner as a complaint and shall state:

(a) The age and place of residence of the claimant by
Whom or on whose behalf the petition is filed;

(b) That the claimant lawfﬁlly is entitled to such prop-
.erty or proceeds; briefly describing the same;

(c) That at the time the property escheated to the state
the claimént had no knowledge or notice thereof;

(d) That the claimant claims the property or proceeds
as an heir [or next of kin,] or as [éxecutor, administrator,

guardian or conservator of either,] personal representative

of an heir, setting forth the relatioﬁship of the decedent,

who at the time of his death was the owner of same;
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(e) That 10 years have not elapsed since the [making of

- The judgment or order] entry of the decree escheating the prop-

erty to the state [, or since the payment of the proceeds of
the escheated estate by the administratof thereof to the State
Land‘Board pursuant to the order of the courf having. probate
Jurisdiction]; and |

(f) VIf the petition is not filed by the élaimant him-
self, the status of the petitioner [, whether executor, admini-
strator, conservatof or guardian].

[(3) The State Land Board shall be made a defendant in
the proceeding, and a copy of the petition must be served upon
the clerk of the board at least 20 days beforeé the hearing of
the petition. The court must try the'issue, as lssues are
tried in civil actions, with the aid of a jury, if requested
by either party.] |

C(4)] (3) If it is determined that the claimant is en-
'tithd to [such] the property or the proceeds thereof, [the

court must order the same to be delivered] the Director of

the Division of State Lands shall deliver the property to the

petitioner, subject to”and charged with the inheritance tax
thereon, if any, and the costs and expenses of the state in
connection therewith. [The order for delivery shall be an
order upon the State Land Board—to draw its Warrant on the
State Treasurer for the payment of the same, but without
interest or cost to the state, a certified copy of which or-
der shall be éufficient voucher for drawing such warrants.]
t(5)]'(4) If the person whose property or funds es-

cheated or reverted to the staﬁe was at ahy time an inmate of
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New section 33a (page 37)

Section 33a. ORS 120.210, 120.220 and 120.230 are added

to and made a part of ORS chapter 179.




a state institution in Oregon for the [insane or feeble-

minded] mentally ill, the reasonable unpaid cost, as deter-

mined by the State Board of Control, of the care and mainte-
nance of the peréon whiie a ward of such institutibn, regard-
less of when the cost was incurred, may be deducted from, or,
if necessary; be offset in full against, the amount of the

escheated broperty or funds. [, and, for the purpose of col-
lecting the charge, the State Board of Control shall have the

right to intervene and file an account in any proceeding,
whether in the circuit court or before the State Lahd Board

for the recovery of such property or.funds.]

Section 34, ORS 120.210 is amended to read:

120.210. (Escheat of money or property deposited with

institution on death, escape or parole of inmate; notice and

publication) All money, certificates of deposit, securities,

»aséets or other personal pfoperty which haVe been or shall be
taken charge of by the officials of the state institutions
listed in ORS 179.321, belonging to patients or inmates com-
mitted to any of such institutions and who die inmates thereof
or escape or who are paroled therefrom, and which 1s not
claimed by such person, or by the heirs or personal representa-
tive of such person within one year after such‘death; escape or
parole,'eééheats to the.state [for the benefit of the Common
School Fund], and without other or further proceeding shall be
paid or turned over by the officials of the above institutions

to the [State Land Board, who] Division of State Lands, which

shalllissue therefor receipts iniduplicate. One of the

receipts shall be filed in the office of the Secretary of State.

_37_




However, if such escheated money, certificates of deposit,
securities or other personal property exceeds the sum of $50,
a notice of such escheated property shall be published under

direction of the [State Land Board] Division of State Lands

in a newspaper of general circulation within the couhty in
which such inStitution paying or turning over the same is

situated; and also in a newspaper in the county from which
the inmate. was committed, once each Weeklfor not less than

three Qonsécutive weeks. The expense of such publication

shall be paid out of the proceeds of the escheated property.

Section 35. ORS 120.220 is amended to read:

120.220. (Collection and disposition by Division of

State Lands) ‘The money, certificates of deposit, securities

or other personal property mentioned in ORS 120.210 shall be

collected or\liquidated by the [State Land Board] Division of

State Lands, and the [board] division may sell, indorse and

collect all such money, certificates. of deposit,bsecurities
or other personal property and place the proceeds thereof in

the State Treasury [to the credit of the Common School Fund].

Section 36. (Owners' and representatives' rights to

reclaim property; limitation) (ORS 120.230) The money or

the proceeds of such certificateé‘of deposit, securities or
other personal property which has escheated to the staté under
the provisions of ORS 120.210, may be reclaimed by the origi-
nal owner or his or her heirs, or personal representatives,.

at any time within lO years after such escheat, in the same
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Section 36 (page 38)

Section 36. ORS 120.230 is amended to read:

120.230. F(Owners' and representatives! right to reclaim

pbroperty; limitation) The money or the proceeds of [such] the

certificates of deposit, securities or other personal property
which [has] have escheated to the state under [the provisions
of] ORS 120.210, may be reclaimed by the Qriginal owner, or by
his [or her] heifs [,] or personal representatives, ét any time
within 10 years after such escheat, in the same manner as prop-
efty belonging to estates of deceased persons which have egs-

cheated to the state.




manner as property belonging to estates of deceased persons

" which have escheated to the state.

Section 37.. (Reports by county clerks to Division of

State Lands) County clerks, upon request, shall furnish the

Director of the Division of State Lands the titles of estates
of deceased persons which have remained open for more than ‘
three years end in which no heirs, or other parties whose
right to inherit the proceeds‘thereof is being contested,

' have appeared to claim the estate. |

Advisory Commlttee Comment

Section 37 is taken from ORS 178. 080(6) See
section 282 of this draft.

Part 5. Wills

Section 38. (Who may make a will) ‘Any person who is
18 years of’age or older or who has been lawfully married,
and who is of sound mind, may make a will.

Advisory Committee Comment

Section 38 changes ORS 114.020 to reduce the age for
unmarried. persons who may make a will from 21 to 18. ORS
109.520 provides that all persons shall be deemed to have
arrived at the age of majority upon their being married
according to law. ORS 106.010 provides that marriage may be
entered into by males at least 18 years of age and females at
least 15 years of age. Thus, under our present statute,
married persons of these ages can make a will. The committee
felt that it was advisable to keep the present rule as to
married people, but remove the present discrimination against
unmarried people by making males and females 18 years of age,
even if not married, able to make Wills

The comment on section 853.01, Wisconsin Probate Code,

gives the following reasons for lowerlng the age of testa-
mentary capacity to 18 years:
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"(1) Minors today are increasingly owners
of substantial amounts of property. In an era
when accumulation of wealth was the major means
of acquiring an estate, few, if any, men acquired
an estate before they reached 21. Today the tax
- advantages of inter vivos gifts have induced par-
ents and grandparents to make transfers, outright
or in trust, for minors.. . . (2) Marriage of
minors 1s increasingly frequent. Patterns of
marriage and raising a family have changed drasti-
cally. There is more need for a minor to be able
to make a will to provide for a changing family
situation. . . . (4) Minors can avoid existing
limitations by resorting to legal devices which -
bypass probate: insurance, joint bank accounts,
government bonds with beneficiary designations,
etc. (5) With modern public education, a young
person of 18 ought to have sufficient Jjudgment to
make a testamentary disposition.

"Eighteen states have already recognized these
changed conditions and set the age of 18 as the
minimum age requirement. This also is the age
adopted in the Model Probate Code."

Section 39. (Exécution of a will) A will shall be in
writing and shall be executed with the following formaiities:

(1) The testator, in the presence of each of the wit-
nesses, shall:

(a) Sign the will; or

(b) Direct one of the witnesses or some other person to
sign thereon the name of the testator; or

(c) Acknowledge the signature previously made on the
will by him or at his direction. ;

(2) Any person who signs the name of the testator as pro-
vided in paragraph (b) of subsection (1) of this section shall
sign his own name on the will and write on the will that he
signed the name of the testator at the direction of the testa-

tor.
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Section 39 (page 141)

(3)(e) {Having been informed that the instrument is the

will of the testator,] Attest [it by subscribing] the will by

signing his name to [the will] it in the presence of the testa-

tor and at his request.
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Section 41 (page 42)

Section 41. (Validity of execution of a will) A will is

lawfully executed if it is in writing, signed by or at the

direction of the testator and otherwise executed in accordance

with the law of:




(3) At least two witnesses shall eéch:

(a) See the testator sign tﬁe will; or .

(b) Hear the'teétatorvacknowledge the signature on the
will; and

(c) Haviﬁg been informed that the instrument is the
will of the testator, attest it be subscribing his name to
the will in the presence of thé testator and at his request.

Advisory Committee Comment

Section 39 incorporates and replaces ORS 114.030,
114.040 and 114.050. The format of the section follows, in
general, section 47, Model Probate Code. However, section 39
has not changed the present statutory requirements that the
will be in writing, signed by the testator or by some other
person under his direction in his presence, and attested by
two or more competent witnesses, subscribing their names to
the will in the presence of the testator. The section does,
however, spell out a situation where the will has been al-
ready signed by the testator or by another person at his
direction at the time the witnesses are asked to subscribe
their names.

There has been added a further statutory requirement
that the subscribing witnesses be informed that the instru-
ment they are asked to subscribe i1s the will of the testator.
The additional requirement may be summarized as requiring
that the subscribing witnesses attest the will of the testa-
tor, and not merely the signature of the testator. This is
in line with the requirement of section 47, Model Probate
Code; section 50, Probate Code, West's Annotated California
Codes; section 14-303, Idaho Code; section 279, Iowa Probate
Code, and section 21, Decedent Estate Law, McKinney's Con-
solidated Laws of New York Annotated, to cite a few examples.
The committee believes that this publication requirement is
in line with the usual practice in this state.

Section 40. (Witness as beneficiary) An interested

witness is one to whom is devised a personal and beneficial
interest in the‘estate. A will attested by an interested

. witness ié,not thereby invalidated. If an interested witness
attests a will and the will is not attested also by two dis-

‘interested witnesses; the interested witness may take under
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the will only so much of the provision made for him therein
as in the aggregate équals in value, on the date of death of
the testator, the part of the estate of the testator that
would have passed to him had the testator died intestate.

Advisory Committee Comment

Section 40 covers the interested witness situation. 1t
replaces ORS 114.310, 114,320, 114.330 and 114.340. The gen-
eral wording of the section follows section 281, Iowa Probate
Code. The definition of an interested witness 1s generally
taken from section 853.07, Wisconsin Probate Code.

In essence, the committee believes that section 40 incor-
porates the present statutory provisions in that the validity
of the will is established in any case, and that only in case
there are not two or more disinterested witnesses does the rule
apply that the interested witness may, on the basis of intes-
tacy, receive an amount not to exceed the provision for him
in the will. The inclusion of the definition makes clear that
the section does not apply to one who was merely appointed a
personal representative of the estate, or would merely derive
some benefit therefrom, other than being a devisee.

Section 41. (Validity of execution of a will) A will
is lawfully exécuted if it is in writing, signed by'the testa-
tor and othefﬁiée executed in accordance with the law of:
' (1) This state at the time of execution or at the time
of death of the testator; or

(2) The domicile of the testator at the time of execu-
tion or at the time of his death; or

(3) The place of execution at the time of execution.

Advisory Committee Comment

Section 41, governing the validity of a will, represents
a broadening of ORS 114.060. The present statute makes a dis-
tinction between a devise of real property and a bequest of
personalty. As to real property, the will must be executed
in accordance with the laws of Oregon, but a beguest of per-
sonalty may be made by a will which is valid in the state
where the will was executed. Thus, a holographic will exe-
cuted in California and containing provisions for both real
and personal property would be good as to the personalty in
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Oregon, but not as to the realty. Section 41 removes the
difference between real and personal property and provides
that the will would be good in Oregon as to both realty and
personalty if executed pursuant to Oregon law or 1if executed
according to the law of the domicile, either at the time of
execution or at the ftime of. death, or the law of the place of
execution at the time of execution.

The committee was of the opinion that interests of the
testators and the beneficiaries would be preserved and pro-
tected if wills which were valid at the time and place of
execution be admitted to probate in this state. For reference,
see section 3-205, Uniform Probate Code; section 50, Model
Probate Code, and section 283, Iowa Probate Code. ’

It should bée noted, however, that the section requires
that the will must be in writing and signed by the testator,
as well as otherwise executed according to the law of the
particular jursidiction. Thus, the section would not only
replace ORS 114.060, but would repeal ORS 114.050 and would
require the amendment of ORS 41.520 (see section 265 of this
draft), since soldiers' and sailors' nuncupative wills would
not be legal. '

It was the considered decision of the committee that the
so-called "soldiers' and sailors' wills" are great rarities
in Oregon practice. Actually, with the literacy requirement
of the armed services, where all of their members are able
to read and write and with the immediate availability of ser-
vice officers, the provisions which were originally enacted
in 1849 seem no longer necessary as a part of our probate
code.

Section U42. (Testamentary additions to trusts) (1) A

devise may be made by a will to the trustee or trustees of a
trust, regardless of the existénce, size or character of the
corpus.of the trust, if:

(a) The trust is established or will be established by
the testator, or by the téstator and some other person or
persons, or by some other person or peréons; and

(b)) The trust is identified in the testator's will; and

(¢) The terms of the trust are set forth in a written
instrumént, other than a will, executed before or concurrently
~with the execution of the testator's will, orvin the valid

last will of a person who has predeceased the testator.
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(2) The trust may be a funded or,unfhndéd life insur-
ance trust, although the trustor has reserved any or éll of
the rights of ownership of the insurance contracts;

(3) Thé devise shall not be invalid bécauée the trust:

(a) Is amendable or revocable, or both; or

r(b) Was amended after the execution of the testator's
will or after the death of the testator.

(4) TUnless the testator's will provides othérwise, the
property so devised:

(a) Shall not be considered to be held under a testa-
mentary trust of the testator, but shal% become a part of the
trust to which it is given; and

(b) Shall be administered and disposed df in accordance
with the provisions of the instruﬁeht or will setting forth
the terms of the trust, including any amendments thereto made
before the death of the testator, regardless of whether made
before or after the execution of the testator's will, and, if
the testator's will so provides,»including any amendments to
the trgétvmade‘after the death of the testator.

(S) A revocation or termination of the trust before the
death of the testator shall cause the devise to lapse.

'(6) This section shall not bé construed as providing
" an exclusive method for making devises to-the trustee or
trustees of a trust estéblished otherwise than by the will of
the testator making the devise.

(7) This section shall be so construed as to effectuate
its general purpose to make uniform the law of those states

which enact the same or similar provisions.
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Advisory Committee Comment

~Section 42 embodies in the proposed code the Uniform
Testamentary Additions to Trusts Act. This section is, of
course new, but it was the unanimous feeling of the committee
that the adoption of the Uniform Act would provide for a uni-
formity of construction in many situations which Oregon prac-
titioners will recognize as having in the past caused problems
and uncertainties in the trust field. It is felt that the
adoption of the Uniform Act will spell out many of the prob-
lems and uncertainties now existing in this area. See ORS
114,070, repealed by this draft.

Section L3, (Manner of revocation or alteration exclu~ .
sive) A will may be revoked or altered only as provided in
sections 44 to 47 of this Act.

Advisory Committee Comment -

Sections 43 to 47 replace and recodify ORS 114.110 to
114.150. :

Section 44, (Express revocation or alteration) (1) A

will may be revoked or altered by another will.

o (2) Arwiil may be revoked by being burned, torn, cén—
celed, obliterated or destroyed, with the intent\and.purpbsé
of the testator of revoking the will, by the testator, or by
another persén at the direction of the testator and in the
preéence of the testator. The injury or destruction by a
person other ﬁhan the testator ét the direction and in the
presen~e of the testator shall be pfoved by at least two
witnesses.

AdviéoryuCommittee Comment

~ Section 44 is practically identical in wording with
ORS 114.110. The only changes are editorial in nature.
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Section 45. (Revival of revoked or invalid will) If a

willl or a part thereof has been revoked or is invalid, it can
be revived only by a re-execution of the will or by the execu-
tion of another will in which the revoked or invalid will or

part thereof 1s incorporated by reference.

Advisory Committee Comment

Section U5 would replace and supersede ORS 114.120. The
wording of the section is taken from section 284, Towa Probate
Code, which in turn was adopted from section 55, Model Probate
Code. The comment under the Iowa Probate Code section states,
in part, that "the last sentence is taken directly from sec-
tion 55 of the Model Probate Code to prevent the inadvertent
revival of a will which the testator did not actually desire."

ORS 114.120 is discussed and to some extent criticized in
Oregon Probate Law and Practice §§ 379 and 380. It is be-
lieved that section 45 conforms to the general purpose and in-
tent of ORS 114.120, but avoids the difficulties and ambigui-
ties so criticized. '

For comparable provisions, see section 2-508, Uniform
Probate Code, which appears similar to section 853.11(6),
Wisconsin Probate Code.

Section U46. (Revocation by marriage) A will is revoked

by the subsequent marriage of the testator if the testator is
survived by his spouse, unless:

(1) vThe will indicates an intent that it not be revoked
by the subsequent marriage or was drafted‘under’circumStances
‘iﬁdicating that it was in contemplation of the marriage; or

(2) The testator and his spousé entered into a contract
before the marriage that either makes provision for the spouse
or provides that the spouse is to have no rights in the es—.

tate of the testator.
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Advisory Cdmmittee Comment

Section 46, covering revocation by marriage, and sec-
tion 47, covering revocation by divorce or annulment, would
replace ORS 114.130. The wording of section 46 is taken from
section 853.11, Wlscon81n Probate Code.

Prior to 1965, ORS 114.130 provided that a will made by
any person 1is deemed revoked by his or her subsequent mar-
riage or divorce. The ORS section is discussed in Oregon
Probate Law and Practice § 376, and the cases cited there
make it clear that prior to the 1965 amendment the statute
operated automatically to revoke a will upon the subsequent
marriage of the testator, regardless of the intent of the
testator. By chapter 506, Oregon Laws 1965, ORS 114.130 was
amended by deleting the word "or" between "marriage" and
"divorce" and inserting "or annulment of marriage, unless the
will expressly declares the intention of the testator that
the will shall not be revoked by such action."

Section 46 goes further than the 1965 amendment in
attempting to give effect to the actual intention of the
testator. 1In several of the cases cited in Oregon Probate
Law and Practice § 376, the restrictive wording of the.19605
amendment would not have prevented a revocation of the will
even though the intent of the testator was clear that the
provision for the. second wife was in his mind and she was
provided for, although the will, in these cases, did not ex-
pressly declare that intention. It seems only right that
where a subsequent marriage settlement upon the marriage of
the testator makes provision for the wife and evidences the
intent that the will not be revoked, the statute give full
effect to the intention of the testator and prevent an auto-
matic revocation of the will. Thus, there seems every rea-
son for adopting the wording of section 46, which would pre-
serve the will and prevent a revocation if in fact that was -
the intent and desire of the testator. ' ’

One important change in section 46 is that the revoca-
tion is made dependent upon the testator being survived by
his spouse. Our present statute does not have thils provision
and therefore, although the sole purpose of the revocation by
subsequent marriage is to protect the spouse, actually under
the Oregon statute the will is revoked even though the spouse
predeceases the testator. This is obviously an unjust and
unnecessary provision in.these cases and section 46 makes the
revocation only effective if in fact the spouse survives the
testator.

Section 47. (Revocation by divorce or annulment) Unless

a will evidences a different intent of the testator, the
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divorce or annulment of the marriage of the ﬁestator after
the exeéutidn of the will revokes all provisions in the will
in favor of the former spouse of the testator and any pro-
vision thereiln naming thé former spousé as executor, and the
effecf of the will 1s the same as though the former spouse
did not survive the testétor.

Advisory Committee Comment

The wording of section 47 is in general the same as sec-
tion 2, Senate Bill 197, introduced at the 1963 regular ses-
sion of the Oregon Legislative Assembly at the request of the
Bar Committee on Probate Law and Procedure. The 1963 bill
failed to pass but was re-introduced as Senate Bill 305 at
the 1965 regular session, where ‘it passed without amendment
in the Senate, but was amended in the House as indicated in
the comment under section 46 of the proposed code.

The committees adopted the wording .to cover the situa-
tion of revocation by divorce and annulment substantially
as outlined in the original Bar Committee bill. The 1965
amendment, which in effect provides for an automatic revoca-
tion in the case of a subsequent divorce or annulment unless
the will expressly declares the intention otherwise of the
testator, is not realistic. It is difficult to visualize a
situation where a testator would provide in his will that the
will not be revoked by his divorce or annulment of his mar-
riage. Actually, this would not express thé usual intention
of the testator. The intention of the testator in such case
would be that, if after having made provision for his wife
and appointed her executrix of his will, in addition to numer-
ous bequests and provisions for his children and friends and
relatives, the will itself, the bequests to his children, to
his friends and relatives and perhaps to charities should not
be affected by the divorce of his wife, but that all of the ’
provisions in the will providing for his former spouse would
be revoked. Thus, the committee feels that section 47, which
would revoke all provisions in the will for the divorced
spouse but preserve the remainder of the will, would carry out
the actual intention of the testator in these cases.

Section 48. (Contract of sale of property devised not a

revocation) An executory contract of sale made by a testator

to convey'property devised in a will preViously made, 1is not

a revocation of the previous devise, either in law or . equity;
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but the properfy shall pass by the devise, subject to the
same remedies on the agreement, for specific performance or -
otherWise, against devisees as might be had againstrthe heirs
of the testator if the property had descended to themn.

Advisory Committee Comment

Section 48 is identical with ORS 114.140, with purely
editorial changes. A similar provision is found in section
11.12.060, Washington Probate Code.

The discussion in Oregon Probate Law and Practice § 377
makes clear that, but for ORS 114.140, under the doctrine of
equitable conversion the proceeds of the sale of devised prop-
“erty sold on contract would go to those entitled to the tes-
tator's personal property and not to his devisee. The sec-
tion is necessary to provide that in these cases the proceeds
of the contract go to the devisee of the real property.

Section 49. (Encumbrance or disposition of property

after making will) An encumbrance or disposition‘of property

by a testator after he makes his will shall not affect the
operation of the will upon a remaining interest therein that
is subject to the disposal of the testator at the time of his

death.

Advisory Committee Comment

Section 49 covers ORS 114.150 and 114.230(3). These ORS
sections are considered in Oregon Probate Law and Practice

§ 377.

Section 50. (Devise of life estate) A devise of prdp—
erty to aﬁy person for the term of the life of the person,
and after his death.to his children or heirs, vests an es-
tate or interest for 1life only in the devisee and remainder

'in'the children or heirs.
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Advisory Committee Comment -

~Section 50 is identical in content with ORS 114.220,
with merely editorial changes.

Section 51. (Devise passes all interest of testator)

A devise of property passes all of the interest of the tes-
- tator therein at the time of his death, unless the will evi-
dences the intent of the testator to devise a lesser interest.

Advisory Committee Comment

Section 51 is identical in content with ORS 114.230(1),
with purely editorial changes.

Section 52. (Property acquired after making will) Any

property acquired by the testator after the making of his

will shall pass thereby, and in like manner as if title there-
to were Vested in him at the tlme of making the w111, unless
the intent is clear and explicit to the contrary

- Advisory Committee Comment

Section 52 embodies ORS 114.230(2). The committee felt
that the wording of the section, which is taken from section
269, Iowa Probate Code, is preferable to that of the present
ORS sectlon. The Iowa Probate Code section is adopted from
section 56, Model Probate Code.

Section 53. (Effect of direction to pay debts, charges,

taxes or administration expenses) A mere testamentary direc-
tion to pay dehts, charges, taxes or expénses of administra-
tion shall not be considered a direction for exoneration from

encumbrances or against apportionment of estate taxes.

Advisory Committee Comment
In committee discussiorson the proposed code a recurring

gquestion concerned the legal effect of a general testamentary
direction to pay debts, charges, taxes and administration

-50-

——




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 52 (page 50)

Section 52. (Property acquired after making will) Any

property acquired by the testator after the making of his will
shall pass thereby, and in like manner as if title thereto
were vested in him at the time of making the will, unless the

intent expressed in the will is clear and explicit to the contrary.




expenses. Printed will forms usually contaln such a pro-
vision and it is found in most wills filed. The authorities
contain varying interpretations of such general wording in
wills when applied to specific problems. It was decided that

the proposed code should provide guidance as respects exonera-

tion of encumbrances and apportionment of estate taxes.

The sections of the proposed code (sections 161 to 163)
on discharge of encumbrances provide rules for paying encum-
brances on devised property "unless the will provides other-
wise, It was considered desirable that the proposed code
provide that a direction in a will "to pay my Jjust debts"
should not be considered a testamentary direction "to dis-
charge encumbrances on devised property" and exonerate the
devisee. :

Similarly, the sections of the proposed code (sections
190 to 198) on apportionment of estate taxes provide for
apportionment "unless the will otherwise provides." It was
considered important that a general testamentary direction
"to pay taxes and administration expenses" not be considered
a direction not to apportion.

Section 54. (Non-ademption of specific devises in

ceftain cases) (1) In the situations and under the circum-
stances provided in and governed by tﬁis section, specific
devises will not fail or be extinguished by the destruction,
damage, sale,condémnation or change in form of the pfoperty
specifically devised. This section is inapplicable if the
intent that the devise fail under the particular circum-
stances appears in the will or if the‘testator during his
lifetime gives property to the specific devisee with the in-
tent of satisfying the specific devise.

(2) Whenever the subject of a specific devise is prop-
erty only pért of which is destroyed, damaged; sold or con-
demned, the specific devise of any remaining interest in the
~property owned by the testator at the time of his death is

not affected by this section; but this sectioh applies to the

-51-




part.which would have been adeemed under the common law by
the destruction, damage, sale or condemnation. |

(3) If insured property_which is the subject of a
specific devise is destroyed or damaged, the_speéific devisee
has thé right to receive, reduced by any amount expended or in-
'curredvby the testator in'restoration or repair of the prop-
erty:

(a) Any insurénce proceeds paid to the personal repre-
sentative after the death of the testator, with-the incidents
of the‘speéific devise; and | |

(b) A general pecuniary legacy equivalent to any insur-
ance proceeds paid to the testator within six months before
his death.

(4) 1If property which is the subject of a specific de-
vise is sold by the testator, the specific devisee has the
right to: |

(a) Any balance of the purchase price unpaid at the
time of the death of the testator, including any secﬁrity in-
terest in the property and interest accruing before the death,
if part of the estaté, with the‘inéidents of the specific de-
Vise; and

(b) A general pecuniary legacy equivalent to the amount
of the purchase price palid to the testator within six montﬁs
before his death. Accebtance of a promissory note of the pur-
chaser or a third party is'not considered payment,'but payment
on the note is payment on the purchase price. Sale by an agent
ofhthe testator or by a ftrustee under a revocable living trust

created by the testator, the principal of which is to be paild
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to the pérsonal representative or éstate of the testator on
his death, 1is a salé by the testator for purposeé of this
“section.

(5) 1If property which is the subject of a specific de-
vise is taken by condemnation prior'to the death of the testa—
tor, the specific devisee has the right toE

(a) . Any amount of the condemnationvéward unpaid at the
fime of thevdeath, with the incidents of the specific dévise;
and ;

(b) A general pecuniary legacy equivalent to the amount
of an award paid to the testator within six months before his
death. 1In thereyent pf an appeal in a condemnaﬁion proceeding,
the award, for purposes of this section, is limited to the
amount established on the appeal.
| (6) If propert& which 1s the subjeéct of a specific de-
vise 1is sdld-by a guardian or conservator of the testator, or
a condemnation award or insurance proceeds are paid to a guard-
lan or conservator of the testatér, the specific devisee has
the right to a general pecuniary legacy equivalent to the pro-
ceeds of the sale, or the dOndemnation award, or}the insurance
proceeds, reduced by'any amount expended or incurred in festora—
tion or repair of the property. This subsection does not apply
if the testator, subsequént to the sale or award or recelpt of
insuraﬁce proceeds, 1s adjudicated competent and survives such
adjudication'for six months. '

(7)) If securities are specificaily devised, and subse-

quent to execution of the will other securities in the same or

another entity are distfibuted to the testator by reason of
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his ownership of the specifically devised securities and as a
result of a partial liquidation, stock dividend,’stock split,
mefger, consolidation, reorganization, recapitalization, re-
demption, exchange or any other similar transaction, and‘if
the othér securities are part of the testator's estate at his
death, the specific devise is considered to include the addi-
tional or substituted securities. As used in this subsection,
"securities" means the same as defined in subsection (11) of
ORS 59.015.

(8) The amount a Speoific devisee receives as provided
in this section is reduced by any expenées of the sale or of
collection of proceeds of insurance, sale or condemnation
award and by ahy amount by which the income tax of the dece-
dent or his estate is increased by reason of items covered by

this section. Expenses include legal fees paid or incurred.

Advisory Committee Comment

Section 54 is taken from section 853.35, Wisconsin Pro-
bate Code. The following quotation from the comment on the
Wisconsin Probate Code section is considered equally appli-
cable to the situatlon in this state:

"This section is new and changes the law. At
common law, if real or personal property were speci-
fically given by will to a named person, and the
_property were destroyed or sold between the time of
execution of the will and the testator's death, the
devise or bequest failed; the reason was that there
was no property in the estate to satisfy the speci-
fic gift. This doctrine, known as ademption by ex-
tinction, worked without regard to the testator's
intent. It was ameliorated to some extent by vari-
ous judicial approaches. Thus 1f testator devised
'my residence' to his wife, and sold the residence
he owned at the time the will was drafted and sub-
sequently purchased another residence, the court
would apply the time-of-death construction; by re-
lating the phrase 'my residence' to the residence
testator owned at death, ademption was avoided. But
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 55 (page 55)

Section 55. (When estate passes to issue of devisee;

anti-lapse) When property is devised to any person who is

related by blood or adoption to the testator and who dies before
the testator leaving lineal descendants, the descendants take
by representation the property the devisee would have taken

if he had survived the testator, unless otherwise provided in

the will of the testator.




if testator sold one residence and died
pending negotiations to purchase another
residence, the wife was out of luck. If
the testator sold on a land contract, our
Supreme Court has held that the devisee
is entitled to the unpaid balance on the
land contract. Estate of Atkinson 19 Wis.
2d 272, 120 N.W. 2d 109 (1963). Appar-
ently the result would be different if
the testator had sold and taken a mort-
gage back, however. The same kind of
problem arises if the house burns down
before the testator's death. Is the devi-
see entitled to the fire insurance pro-

. ceeds? . In a somewhat analogous case our
Supreme Court again prevented hardship by
giving the insurance proceeds to the sur-
viving joint tenant. Rock County Savings
& Trust Co. v. London Assurance Co., 17 Wis.
2d 618, 117 N.W. 24 676 (1962). The exist-
ing law not only involves uncertainty but re-
quires costly litigation to reach a decision
in each new case. This section is intended
to settle the law.

"The Committee decided that specific
kinds of situations should be covered by the
statute, rather than a broad statute abolish-
ing the doctrine entirely. The resulting statute
is only partly drawn from legislation in other
states. 'The need for an anti-ademption statute
was considered as great as the need for the anti-
lapse statute which has been on the books for
many years. The statute is intended to carry
out the normal intent of the testator."

Section 55. (When estate passes to issue of devisee;

anti-lapse) When property is devised to any person who is re-

léted,by blood or adoption to the testator and who dies before
the testator leaving lineal descendants, the descendants take

by represeﬁtation the property the deviseé would have takeh if
he had survived the testator.

Advisory Committee Comment

Section 55 is identical in content with ORS 114.240, ex-
cept for purely editorial changes. Section 55 does, however,
include relatives by adoption, which presumably would be under- .
stood by the present ORS section, and provides that the
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descendants of the deceased devisee would take by representa-
tion, which also seems inherent in the present section. For
comparative legislation, see sections 273 and 274, Iowa Pro-
bate Code, and section 11.12.110, Washington Probate Code.

Section 56. (Children born or adopted after execution

of will; pretermitted children) (1) If a testator is sur-

vived by a child bofn or adopted after the -execution of his
will and dies, leaving the after-born or after-adopted child
unprovided for by any seftlement and neither provided for nor
in any way mentioned in the will, a share df-the estaté of
the testator disposed of by the will passes to the after-born
or after-adopted child as provided in this section.

(2) If the testator has one or more children liVing
when he executes his will and:

(a) No provision is made in the will for any such liv-
ing child, an after-born or after-adopted ohild shall not
take a share of the estate.

(b) Provision is made in the will for one or more of
“such living children, an after-born or after-adopted child is
entitled to share in the estaté as follows:

(A) The pértion of the estate in which the after-born
or after-adopted child may share is limited to the portion
passing to the livingrchildren under the will.

| (B) The after-born or after-adopted child shall receive
such share of the estate, as limited by subparagraph (A) of
this paragraph, as he would have taken had the testator in-
cluded all after-born and after-adopted children with the
living children for whom provision is made in the will, and

given'ah equal share of the estate to each such child.




(C) To the extent feasible, the interest of an after-
born or after-adopted child in the estate shall be of the
same character, whether equitable or legal, as the interest
the testator gave to the 1living children by the will.

(3) If the testator has no child living when he exe-
cutes his will, an after-born or_after—adopted child shall
‘take a share of the estate as though the testator had died
intestate.

(ﬁ) The after-born or after-adopted child may recover
the share of the estate to which he is entitled, asvprovided
in this section, eitner from the other children under para-
graph (b) of subsection (2) of this section or from the testa-
mentary beneficiaries under subsection (3) of this section,
ratably, out of the portions of the estate passing to those
persons under the wiil; In abating the interests of those
beneficiaries, the character of the testamentary plan adopted
by the testator shall be preserved 50 far as possible.” How-
ever, persons to whom the will gives only tangible personal
property not used in trade; agriculture or othervbusiness are
not required to contribute unless the partlcular glft forms
a substantial part of the total estate and the court specifi-
cally orders contribution because of such gift,

Advisory Committee Comment

_ Section 56 would replace ORS 114.250. The section is
taken from section 5-3.2, Estates, Powers and Trusts Law en-
acted in New York in 1966 as chapter 952, Laws of 1966.

The committe was in agreement that it did not wish to
perpetuate the problems and the palpable injustices inherent
in the present Oregon statute. A cursory examination of the
litigation involving this statute would be sufficient reason
for adopting a different approach. It may be said that from
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this starting point probably rio other one of the sections of
the proposed code caused more extended discussion than this
one concerning the problem of pretermitted children. The
committee agreed that such a provision should, so far as pos-
sible, try to carry out the desires of a testator. Obviously,
under the present Oregon statute, a result where a testator
makes a $10,000 bequest to a living child named in his will,
makes no provision for after-born children and a posthumous
child takes one-half of a $200,000 estate, does not carry out
‘what would seem the obvious desires of the testator.

Attention is called to the changes in section 56. The
same provisions apply to an after-adopted child as would
apply to an after-born child. If the will makes no provi-
sion for a child living at the time of the execution of the
will, the after-born child does not take a share of the es-
tate. This is c¢ontrary to ORS 114.250, which provides for
children living at the time of execution of the will if they
are not provided for by the will. The committee believes
that the provision of section 56 would carry out the inten-
tion of the testator. In other words, if he purposely made
no provision for living children who obviously were known to
him when he made his will, the ordinary implication would be
that he purposely did not provide in his will for these chil-
dren. Similarly., if he did not provide for the children he
knew of, he may be assumed to not desire to make provision
for after-born children. ' The committee feels that ORS
114.250, where the testator had knowledge of his living chil-
dren and did not provide for them, would enforce a result
- directly contrary to the obvious desires of the testator.

On the other-hand, if the will does provide for the
children living at the time of the execution of the will, the
after-born child is provided for from the provision made to
~the 1living children. The share of the after-born child is
arrived at by taking the amount of the will provision for the
children and dividing it by the number of children provided
for and the number of after-born children, so that the after-
born child would take an equal share of the total provision.
For example, if provision 1s made in the will to. child A with
a legacy of $10,000, child B with a legacy of $20,000 and
after-born child C is not provided for, child C would take
one-third of the total provision of $30,000, or $10,000, and
the legacies to children A and B would be reduced proportion-
ately by one-third. ’ '

If the testator had no child living when he made his
will, the after-born or after-adopted child would take by in-
testate succession, unless he is provided for by a settlement
or by the will, or mentioned in the will.

It should be explained that contrary to ORS 114.250, if
the testator has three living children when he made his will
and makes provision for two children, but none for the third,
section 56 would not make any provision for the omitted child.
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The committee feels that this approach 1s actually in accord
with what would seem the obvious intention of the testator
in failing to provide for a child of which he had knowledge.

The comment by the New York Temporary State Commission
on Estates attached to the bill as submitted to the 1966
session of the New York legislature is as follows:

"This section substantially revises DEL
Sec. 26 to eliminate a serious defect in the
policy underpinning of that statute by which
an after-born child who qualifies for an elec-
tive share of his parent's estate will receive
a substantial portion of such estate although
the parent has made no provision for other
children living at the time the will was exe-
cuted. The new section undertakes to correct
this distortion of the reasonably presumable
intention of the normal parent.

"No change has been effected ‘in the prin-
ciple underlying DEL Sec. 26, embodied in para-
graph (a) of the new section, which disquali-
fies an after-born child from taking an elec-
tive share where the testator has given some
concrete evidence that the after-born child was-
not inadvertently or unintentionally disinher-
ited (see, McLean v. McLean, 207 N.Y. 365)."

Section 57. (Delivery of will by custodian; liability)

(1) A person having custody of a will, other than an execu-
tor named therein, shall deliver the will, within 30 days
after the date of receiving information that the testafor is
dead, to the court having jurisdiction of the estaté of the
testator or to an executor named in the will.

(2)‘ If it appears to the court having jurisdiction of
thé estate of a decedént that a person has custody of a will
made by the decedent, the court may issue an order requiring
that person to deliver the will to the court.

(3) A person having custody of a will who falls to de-
1iver the will as provided in this section is liable to any

person injured by that failure for damages sustained thereby.
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Advisory Committee Comment

Section 57 embodies the provisions of ORS 115.110 and
115.130.

The civil 1lilability to persons injured by failure to
deliver the will, as now provided in ORS 115.110, is pre-
served. ORS 115.990, providing a criminal penalty for such
failure, is repealed by the proposed code. " In the opinion
of the committee, the criminal penalty is never invoked.
The committee agreed that the civil liability gives suffi-
cient protection. -

Section 58. (Disposition of wills deposited with county

glggg) So far as he is able, the oounty clerk of each county
shall deliver to the testator,,or to the person to whom the
will is to be delivered after the death of the testator, each
Will deposited in his‘office for safekeeping pursuant to»ORS'
114.410. Any will he has been unable to so deliver before
January 1, 2010, may be destroyed by the county clerk.

Advisory Committee Comment

Section 58 would replace and supersede ORS 114.410,
114,420, 114.430 and 114.440, covering the deposit of wills
with county clerks. The proposed code. would terminate the provi-
sions for depositing wills with the county clerk and section 58
would provide that, so far as possible, all wills now in the
possession of the county clerks under the present statutes,
would be returned to the testators or to the persons to whom
the will is to be delivered following the deaths of the tes-
tators. It would provide for eventual destruction of all
wills which the county clerk had been unable to dispose of
4o years after the effective date of the proposed code.

When this matter was being studied by the committee,
data was submitted on the number of wills deposited and the
procedures followed in Multnomah County, Union County, Lane-
County, Jackson County and Clackamas County. Following the
detailed reports on these counties and general suggestions
from committee members from additional counties, the con-
sensus can perhaps be best summed up by quoting from one of
the reports as follows: "I believe all of this matter should
be repealed. The clerk states that it is a nuisance, the
courthouse 1is full, and her office is understaffed and quite
busy with other matters. Moreover, the state should not per-
form this rather non-important service. It isn't used, and a
will being ambulatory, 1t 1s likely that many of them w1ll have
been revoked."
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It was apparent from the discussion, participated in
by committee members representing a substantial number of
counties in central, eastern and southern Oregon, that no
attempt was made by the county clerks' offices to check on
whether the persons depositing the wills were 1living or were
in fact deceased. Apparently, there is no general practice
-of the county clerks in checking whether intestate proceedings
have been instituted for parties for whom wills were on de-
posit. As an example of the problem, since 1945, when ORS
114.410 to 114.440 became effective, in Multnomah County 1339
wills had been deposited, 430 of these had been withdrawn,
and 909 were on deposit as of January 14, 1966, when the most
recent deposit was made. The committee was strongly of the
opinion that there is much greater probability of a will
being found after the death of the testator if the will is in
a safe deposit box. It is felt that the present statute had
a tendency in many cases to provide merely a depository for
wills and no effective provision for notification of such de-
posit to the executor named therein following the death of
the testator. It was felt strongly, also, that this service
is not a proper functioh of the county clerks. From the re-
" ports received it obviously is one which for many practical
reasons has not resulted in proper notification following the
death of the testator.

It should be noted that the present provision of ORS
115.110 for delivery of a will by a custodilan is preserved in
section 57 of the proposed code.

Part 6. Effect of Homicide on Intestate
: Succession, Wills, Joint Assets,
‘Life Insurance and Beneficiary
Designations

Advisory Committee Comment

The title of this part is taken from section 2-803,
Uniform Probate Code. For comparable legislation, see ,
sections 535 to 537, Iowa Probate Code, and chapter 11.84,
Washington Probate Code.

This part would replace ORS 111.060. Oregon badly needs
- a revision of the law in this area. See Oregon Probate Law
and Practice § 23 for some of the problems arising under the
Oregon statute. 1In the light of this inadequate statute, and
in view of the fact that the common law doctrines of the
Restatement, Restitution, have not yet been generally ac-
cepted by the Oregon court, a complete statutory solution
would seem to be desirable. As will be noted, the general
wording and format of the following sections are taken from
the Washington Probate Code.
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Section 59. .(Definitions) As used in sections 59 to

69 of this Act:
| (1) "Decedent" means a person whose 1ife is taken by a
slayer.
(2) "Slayer" means a person who, with felonious intent,
takes or procures the taking of the life of another.

Advisory Committee Comment

The wording of section 59 is taken from section 11.84.010,
Washington Probate Code. However, the definition of a slayer
has been modified to read: "A person who, with felonious in-
tent, takes or procures the taking of the life of another."
The wording of ORS 111.060 is: "Person who feloniously takes
or causes or procures another so to take the life of another."
Although "feloniously" is used in section 2-803, Uniform Pro-
bate Code, and sections 535 and 536, Iowa Probate Code, this
word is criticized in Oregon Probate Law and Practice § 23.
The committee considered it preferable to use the phrase "with
felonious intent," since this would exclude killing by involun-
tary manslaughter or gross negligence. ’

Section 60. (Slayer considered to predecease decedent)

Property which would have'passed from the decedent or his es-
~tate to the slayer by intestate succession, by will, or by
trust shall pass and be vested as if the slayer had prede-
ceased the decedent. |

Advisory Committée Comment

Section 60 achieves the result spelled out in ORS -
111.060(1). The determination of these rights 1s more easily
arrived at by the wording of section 60. Also note that the
section includes property passing by trust agreement.

Section 61. (Tenancy by the entirety) If the slayer

and the decedent held property as tenants by the entirety or -
with a right of survivorship, upon the death of the decedent
an undivided one-half interest shall remain in the slayer for

his lifetime and, subject thereto, the property shall vest in

‘the heirs or devisees of the decedent.
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 56 (page 56)

Section 56. (Children born or adopted after execution of

will; pretermitted children) (1) If a testator is survived by

a child who is born or adopted after the execution of his will

[and dies, leaving the after-born or after-adopted child unpro-
vided for by any settlement] and who is neither provided for in
fhe will nor in any way mentioned in the will, a share of the
estate of the testator disposed of by the will passes to the after-

born or after-adopted child as provided in this section.

(2)(b)(A) The [portion of the estate in which the] after-
born or after-adopted child may share [is limited to] only in the

portion of the estate passing to the living children under the will.

(B) The share of each after-born or after-adopted child
shall [receive such share of the estate, as limited by subparagraph

(A) of this paragraph, as he would have taken had the testator

included all] be the total value of the portion of the estate

passing to the living children under the will divided by'the

number of after-born and after-adopted children [with the] plus

the number of 1living children for whom provision, other than

nominal provision, is made in the will [, and given an equal

share of the estate to each such child].




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 56 (page 57)

(4) The after—borﬁ or after-adopted child may recover the
share of the estate to which he is entitled, as provided in
this section, either from the other children under paragraph
(b) of subsection (2) of this section or from the testamentary
beneficiaries under subsection (3) of this section, ratavly,
out of the portions of the estate passing to those persons under
the will. In abating the interests of those beneficiaries,
the character of the testamenﬁary plan adopted by the testator
shall be preserved so far as possible. [However, persons to
whom the will gives only tangible personal property not used in
trade, agriculture or other business are not required to contri-
bute unless the particular gift forms a substantial part of the
total estate and the court specifically orders contribution

because of such gift.]




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 57 (page 59)

Section 57. (Delivery of will by custodian; liability)

(1) A person having custody of a will, other than an executor
named therein, shall deliver the will, within 30 days after the
date of receiving information that the testator is dead, to
[the] a court having jurisdiction of the estate of the testator
or to an executor named in the will.

(2) If it appears to [thel a court having jurisdiction
of the estate of a decedent that a person has custody-of a will
made by the decedent, the court may issue an order requiring

that person to deliver the will to the court.




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 61 (page 62)

Section 61. (Tenancy by the entirety) If the slayer and

the decedent held property as tenants by the entirety or with a
right of survivorship, upon the death of the decedent an undi-
vided one-half interest shall remain in the slayer for his life-
time and, subject thereto, the property shall [vest] Qasé to

and be vested in the heirs or devisees of the decedent other

than the slayer.




Advisory Committee Comment

The problem and the background on the proposed solution

" contained in section 61 is discussed in a memorandum by

Mr. O%tto J. Frohnmayer, the principal draftsman of this part,

as follows:
", .note the problems which have arisen

with tenancies by the entirety which have been

held to be not within the intent of the statute,

since it was held to deal only with interests which

are deemed to pass upon death. - In Wenker v. Landon,

161 Or. 265, 88 P.2d 971 (1939) it was held that an

estate passing by right of survivorship does not in

strict legal theory pass through the estate of the

.decedent. Hargrove v. Taylor, 236 Or. U451, 389

P.2d 36 (1968) overruled Wenker v. Landon, but a

majority of the court still held that tenancies

by the entirety were not within the meaning of the

present Oregon statute on felonious killing, ORS

111.060. A constructive trust solution was utilized

in the latter case, since Justice 0O'Connell held

that the failure of the legislature to extend the

statute to cases where property is held by the en-

tirety was not to be regarded as an indication of

a legislative intent to permit a spouse to proflt

by his own felonious conduct.

"Reference must be had, in any legislation
on this subject, to Article I, section 25 of the
Oregon Constitution, which states that 'no convic-
tion shall work corruption of blood, or forfeiture
of estate.' The desirable policy would seem to be
that heirs should be precluded from taking through
a murder, but that they should not be prohibited
from taking in their own right as next of kin.

"The draft submitted for consideration follows
very closely the suggested statute presented in
Wade 'Acquisition of property by willfully killing
another -- a statutory solution', 49 Harv. L. Rev.

+715 (1936). The new Washington probate code chap-
ter 11.84 also follows thls statutory solution
practlcally verbatim,.

Sectionv62.. (Vesting of property held jointly with

slayer) If the slayer, the decedent and another or others
were joint owners of properfy with a right of survivorship,
the slayer shall not take as a survivor as against the other

surviving owner or owners.
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Advisory Committee Comment

Section 62 suggests a solution to the problem of a

joint interest held by three or more persons, including the
slayer and the decedent victim, under joint tenancy or sur-
vivorship. If there are survivorship tenants other than the
slayer who survive the decedent victim, the survivorship title
will be vested in the other surviving joint tenants to the ex-
clusion of the slayer. This is a provision and solution which
does not appear in ORS 111.060.

Section 63. (Reversions, vested remainders, contingent

remainders and future interests) (1) Property in which the
slayer holdsba reversion or vested remainder subject to an
estate for the lifetime of decedent shall pass to the heirs

or devisees of the decedent for a period of time equal to the
normal life expectancy of a person of the sex and age of the
décedent ét>the time of his death. If the particular estate
is held by a third'pérson for the lifetime of. the decedent,

it shall continue in such person for a period of time equal to
the normal life expectancy of a persdn of the sex and age of
the decedent at the time of his death.

(2) As to a Contingent remainder or executory or other
futuré interest held by the slayer subject to become vested in
him or increased in any way for him upon the condition of the
death of the decedent:

(a) If the interest would not have become vested or in-
creased 1f he had predeceased the decedent, the slayer shall
be considered to have so predeceased the decedent; and

(b) 1In any case, the interest shall not.be so vested or
increased during a period‘of time equal to the normal life

expectancy of a person of the sex and age of the decedent at

the time of his death.
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 64 (page 65)

(2) Property held either presently or in remainder by the
slayer, subject to be divested by the exercise by the decedent
of a power of revocation or a general power of appointment,

shall pass to and be vested in the heirs or devisees of the

decedent other than the slayer. Property so held by the slayer,

subject to be divested by the exercise by the decedent of a
power of appointment to a particular person or persons or to a
class of persons, shall pass to such person or persons or in
equal shares to the members of such class of persons to the

exclusion of the slayer.




Adyisory Committee Comment -

The general outline of section 63 is taken from
sections 11.84,060 and 11.84. 080, Washington Probate Code.
These provisions cover an area Wthh is not touched by ORS
111.060. The general content and effect of section 63 would
be to provide that where the slayer has a reversion or vested
remainder or a contingent remainder or other executory future
interest, the enjoyment of this interest will be postponed
for a period equal to the normal life expectancy of the dece-
dent 1f he had not been killed by the slayer.

Section 64. (Property appointed; powers of revocation

or appointment) (1) Property appointed by the will of the

decedent to or for the benefit of the slayer shall be dis-
tributed as if the slayer had predeceased the decedent.

(2) Property held either presently or in remainder by
the slayer, Subject to be divested by the exercise by the de-
cedenf Qf a power of revocation or a general power of appoint-
ment, shall pass to the heirs or devisees of the decedent.
Property sorheld by the slayer, subjebt to be divested by‘the
exercise‘by the decedent of é power of appointment to a partic-
ular person or persons or to a class-ofvpersons, shall pass
to such person or persons or in equal shares to the members
of such class of persons to the exclusion of the slayer.

Advisory Committee Comment

Section 64 is taken from section 11.84.090, Washington
Probate Code. It covers material not touched upon in ORS
111.060. The general content of the section is clear 1in
preventing the slayer from benefiting from a power of appoint-
ment by the death of the decedent victim.

Section 65. (Proceeds of insurance on 1life and other

benefit plans of decedent) Proceeds payable to or for the

benefit of the slayer as beneficiary or assignee of the de-

cedent of the following interests pass to the secondary
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beneficiary, or if there is no secondary beneficiary, to the
personal representative of the decedent:

(1) Policy or certificate of insurance on the life of
the decedent.

(2)  Certificate of membership in any benevolent‘associaé
tion or ofganization on the life of the decedent.

(3) Rights of the decedent as survivor of a jéint life
policy. |

(W) Proceeds under any pension, profit-sharing or other
plan. | | |

Advisory Committee Comment

_ Section 65 is a paraphrase of ORS 111.060(2). It
should be noted, however, that this part of the proposed code
does not have any provision similar to ORS 111.060 covering
disability policies. This particular area was seriously con-
sidered by the committee, which decided first that problems
of profiting by a disablement of a person did not properly be-
long in a felonious death statute.” It was then reported that
certain representatives of the insurance industry had com-
mented that they had never heard of disabllity insurance being
payable to a beneficiary other than the disabled. Therefore
reference to such insurance is omitted from this part. It
should be noted also, however, that references to profit-
sharing, pension and other employe benefit plans have been in-
cluded within the coverage of this part.

Section 66. (Proceeds of insurance on life of slayer)

If the decedént is beneficiary or assignee of any policy or
certificate of insurance oh the 1life of the slayer, the pro-
‘ceeds shall be paid to the personal representative of the de-
cedent unless:
(1) - The policy or certificate names some person other
than the slayer or his personal representative as the second-

ary beneficiary.
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(2) The slayer, by naming a new beneficlary or assignee,
performs an act which would have deprived the decedent of his
interest.if the decedent had been living.

Advisory Committee Comment

Section 66 deals with an area not touched upon by the:

~ present Oregon statutes. The wording is taken from section
11.84.100, Washington Probate Code. The effect is to prevent
the slayer from benefiting by the death of the decedent
where decedent was the beneficiary of insurance on the life
of the slayer.

Section 67. (Payment by insurance company, bank, trustee

or obligor; no additional liability) .Ahy insurance company
making payment according to the terms of its policy, or any
bank, trustee or other person performing an bbligation to the
slayer shall not b¢ subjected to additional liability be-
cause of sections 59 to 69'of this Act if the payment or per-
formance is made without written notice by a claimant of a
claim arising from those sections. Upon receipt of written
notice the person to whom it is directed may withhold any
disposition of the propertj pending determination of his
duties.

Advisory Committee Comment

Section 67 makes provision for the protection of those
making payment in areas covered by this part where payment 1is
made without written notice of claim by someone who would be
" otherwise entitled under the terms of this part. The pro-
vision is similar to the second sentence of ORS 111.060(2).

Section 68. (Rights of persons without notice dealing

with slayer) Sections 59 to 69 of this Act shall not affect

the rights of any person who for value and without notice pur-

chases or agrees to purchase property that the slayer would
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Advisory Committee Comment -

The general outline of section 63 is taken from
sections 11.84,060 and 11.84. 080, Washington Probate Code.
These provisions cover an area Wthh is not touched by ORS
111.060. The general content and effect of section 63 would
be to provide that where the slayer has a reversion or vested
remainder or a contingent remainder or other executory future
interest, the enjoyment of this interest will be postponed
for a period equal to the normal l1ife expectancy of the dece-
dent if he had not been killed by the slayer.

Section 64. (Property appointed; powers of revocation

or appointment) (1) Property appointed by the will of the

decedent to or for the benefit of the slayer shall be dis-
tributed as if the slayer had predeceased the decedent.

(2) Property held either presently of in remainder by
the slayer, subject to be divested by the exercise by the de-
cedent Qf a power of revocatién or a general power of appoint-
ment, shall pass to the heirs or devisées_of the decedent.
Property sorheld by the slayer, Subjeét to be divested by‘the
exercise by the decedent of a power of appointment to a partic-
ular person or persons or to a class . -of persons, shall pass
to such person or persons or in equal shares to the members
of such class of persons to the exclusion of the slayer.

Advisory Committee Comment

Section 64 is taken from section 11.84.090, Washington
Probate Code. . It covers material not touched upon in ORS ‘
111.060. The general content of the section is clear in
preventing the slayer from benefiting from a power of appoint-
ment by the death of the decedent victim.

Section 65. (Proceeds of insurance on life and other

benefit plans of decedent) Proceeds payable to or for the

benefit of the slayer as beneficiary or assignee of the de-

cedent of the following interests pass to the secondary
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beneficiary, or if there is no secondary beneficiary, to the
personal representative of the decedent:

(1) Policy or certificate of insurance on thé life of
the decedent.

(2) Certificate of membership in any benevolentJassocia+
tion or‘ofganization on the 1life of the decedent.

(3) Rights of the decedent as survivor of a j@iht life
poliéy. |

(4) Proceeds under any pension, profit—sharing’or other
plan. | | |

Advisory Committee Comment

_ Section 65 is a paraphrase of ORS 111.060(2). It
should be noted, however, that this part of the proposed code
does not have any provision similar to ORS 111.060 covering
disability policies. This particular area was seriously con-
sidered by the committee, which decided first that problems
of profiting by a disablement of a person did not properly be-
long in a felonious death statute.” It was then reported that
certain representatives of the insurance industry had com-
mented that they had never heard of disability insurance being
payable to a beneficiary other than the disabled. Therefore
reference to such insurance is omitted from this part. It
should be noted also, however, that references to profit-
sharing, pension and other employe benefit plans have been in-
cluded within the coverage of this part.

Section 66. (Proceeds of insurance on life of slayer)

If the decedént is beneficiary or assignee of any policy or
certificate of insurance oﬁ the 1ife of the slayer, the pro-
‘ceeds shall be paid to the personal representative of the de-
cedent unless:

(1)  The policy or certificate names some person other
than the slayer or his personal representative as the second-

ary beneficiary.
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(2) The slayer, by naming a new beneficiary or assignee,
performs an act which would have deprived the decedent of his
interest . if the decedent had been living.

Advisory Committee Comment

Section 66 deals with an area not touched upon by the:
present Oregon statutes. The wording is taken from section
11.84.100, Washington Probate Code. The effect is to prevent
the slayer from benefiting by the death of the decedent
where decedent was the beneficiary of insurance on the life
of the slayer.

Section 67. (Payment by insurance company, bank, trustee

or obligor; no additional liability) .Ahy insurance company

making payment according to the terms of its policy; or any
bank, trustee or other person performing an bbligation to the
slayer shall not be subjected to additional liability be-
cause of sectlons 59 to 69‘of this Act if the payment or per-
formance is made without written notice by a claimant of a
claim arising from those sections. Upon receipt of written
notice the person to whom it is directed may withhold any
disposition of the property pending determination of his
duties.

Advisory Committee Comment

Section 67 makes provision for the protection of those
making payment in areas covered by this part where payment is

made without written notice of claim by someone who would be

otherwise entitled under the terms of this part. The pro-
vision is similar to the second sentence of ORS 111.060(2).

Section 68. (Rights of persons without notice dealing

with slayer) Sections 59 to 69 of this Act shall not affect

the rights of any person who for value and without notice pur-

chases dr agrees to purchase property that the slayer would
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have acquired except for those sections, but all proceeds re-
ceived by the slayer from the sale shall be held by him in
trust for the persons entitled to the property as -provided in
those seetions. The slayer shall be liable for any portion of
the proceeds of the sale that he may have expended aﬁd for the.
difference, 1f any, between the amount received from the sale
and the actual value of the property.

Advisory Committee Comment

Section 68 is taken from section 11.84.120, Washington
Probate Code.

Section 69. (Record of conviction as evidence) The

record of the conviction of a slayer for having participated
in the death of a decedent shall be admissible in evidence in
any action arising under sections 59 to 69 of this Act.

"Advisory Committee Comment

Section 69 is similar in content to section 11.84.130,
Washington Probate Code. The committee engaged in extended
discussion on the approach to this problem of requiring a
.criminal conviction. It was brought out that there are situa-
tions where, after a criminal conviction of a felony death,
the slayer sues an insurance company and convinces the jury
that he did not feloniously slay the decedent. Another
reason for not requiring a criminal felony conviction is that
determination of rights under this part, which might otherwise
be arrived at without contest, might be delayed for years if
the determination were made contingent on a felony convic-
tion (e.g., first degree murder conviction being appealed to
the United States Supreme Court). The consensus was, however,
that it was proper to use the conviction record as admissible
evidence.
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Part 7. Uniform Simultaneous Death Act

Advisory Committee Comment

The Uniform Simultaneous Death Act was proposed by the
National Conference of Commissloners on Unlform State Laws in
1940. It was enacted in Oregon in 1947 (chapter 555, Oregon
Laws 1947; ORS 112.010 to 112.080). 1In 1953 the Commissioners
proposed amendments to the Act. As of December 31, 1965, 46
states, the District of Columbia and the Panama Canal Zone
had enacted the original Uniform Simultaneous Death Act, with
9 of the states and the District of Columbia having enacted
the Act as amended in 1953.

This part of the proposed code would adopt the amend-
ments to the Uniform Act proposed by the Commissioners on
~Uniform State Laws in 1953.

ORS 112.050, comparable to section 5 of the Uniform Act,
reads as follows: "This chapter shall not apply to the dis-
tribution of the property of a person who has died before
July 5, 1947." Section 5 was omitted from the Uniform Act
by the 1953 amendments. ORS 112.050 is repealed by this
draft.

Section 70. ORS 112.010 is amended to read:

112°010. (Disposition of property upon simultaneous

death, generally) Where the title to property or the devolu-

tion thereof depends upon priority of death and there is no
sufficient evidence that the persons have died otherwise than
simultaneously, the property of each person shall be disposed

of as 1f he had survived, except as provided otherwise in

[this chapter] sections 70 to 77 of this 1969 Act.

Advisory Committee Comment

The 1953 amendments to the Uniform Act made no changes
-in section 1 thereof, comparable to ORS 112.010.

Section 71. ORS 112.020 is amended to read:

112.020, (Beneficiaries designated to take successively)

[Where two or more beneficiaries are designated to take
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successively by reésbn of survivorship under another person's
disposition of property and there is no sufficient evidence
that these beneficiaries have died otherwise than simultane-
ously, the property fhus disposed of shall be divided into as
many equal portions as there are successive beneficiaries and
these portions shall be distributed respectively to those who
would have taken in the event that each designated beneficiary

had survived.] If property is so disposed of that the right

of a beneficiary to succeed to any interest therein is condi-

tional upon his surviving another person, and both'persons die,

and there is no sufficient evidence that the two have died

otherwise than simultaneously, the beneficiary shall be deemed

not to have survived. If there i1s no sufficient evidence.

that all of two or more beneficiaries have died otherwise than

simultaneously and property has been disposed of in such a way

that at the time of their death each of such beneficlaries would

have been entitled to the property if he had survived the

others, the property shall be divided into as many equal por-

tions as there were such beneficiaries and these portions

shall be distributed respectively to those who would have

taken in the event that each of such beneficiaries had sur-

vived.

Advisory Committee Comment

Section 2 of the Uniform Act, comparable to ORS 112.020,
was amended in 1953 by the Commissioners to provide that if
the holder of a life estate and a remainderman of the same
estate die where there is no sufficient evidence that the two
died otherwise than simultaneously, the remainderman will be
deemed not to have survived and his estate will take nothing.
This amendment was made as a result of the court's decision
in Miami Beach First Nat'l Bank v. Miami Beach First Nat'l
Bank, 52 So.2d 893 (Fla. 1951). 1In that case T granted a
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life estate to A with the remainder in a class of persons of
which B was a member. A and B were killed in a common acci-
dent. 'B's estate c¢laimed B's share of T's estate under sec-
tion 2 and the other remalindermen contended that the section
did not apply. The court held that section 2 applied and
that B's estate received B's share of T's estate. The Uni-
form Commissioners believed this to be a misinterpretation of
section 2 and designed the first sentence of the amendment to
nullify the result. The second sentence of the proposed amend-
‘ment would continue the rule of the current section with
slightly modified wording. It is meant to apply when all the
beneficiaries dle in a common accident by providing that the
estates of each would receive the share that each benefici-
ary would have received had he survived.

Section 72. ORS 112.030 is amended to read:

'112.030. (Joint tenants or tenants by entirety) (1)

Where there is no sufficient evidence that two joint tenants
or tenants by the éntirety have died otherwise than simulta-
neously the property so held shall be distributed one—hélf as
if one had survived and one-half as if the other had survived.
If there are more than two jbint tenants and all of them so
died the property thus distributed shall be‘in the proportion
that one bears.to the whole number of joint tenants.

(2) The term "joint tenants" includes owners of property

held under circumstances which entitled one or more to the

whole of the property on the death of the other or others.

Advigory Committee Comment

Subsection (1) of section 3 of the Uniform Act, com-
parable to ORS 112.030, remains unchanged. The ‘1953 amend-
ments by the Commissioners added subsection (2) to solve the
problem created in states not having joint tenancy. Oregon
abolished joint tenancies in ORS 93.180.

Section 73. (Community property) Where a husband and

wife have died, leaving‘community property, and there is no

sufficient evidence that they have died otherwise than
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simultaneously, one-half of all the community properﬁy shall
pass as 1f the husband survived and the>other one—half thereof
shall pass as if the wife had survived.

Advisofy Committee Comment

New section 4 of the Uniform Act was proposed in 1953 to
cover the situation where community property is involved.
This provision is needed in Oregon because of the many people
living in Oregon who own community property in another state
or who have sold community property and purchased property in
Oregon with the proceeds.

Section 74. ORS 112.040 is amended to read:

112.040. (Insured and beneficiary) Where the iﬁsured
and the beneficiary in a policy of 1life or accident ihsurance
have died and there is no sufficient evidence that they have
died otherwise thah simultaneously the proceeds of the policy
shall be distributed as if the insured had survived the bene-

ficiary, except if the policy or any interest therein is com-

munity property of the insured and his spouse, and there is

no alternative beneficlary except the estate or personal repre-

sentatives of the insured, the proceeds of such interest shall

'

be distributed as community property under section 73 of this

1969 Act.

Advisory Committee Comment

ORS 112.040 is comparable to section 4 of the Uniform
Act. The exception provision as to community property was
proposed by the 1953 amendments to section 4, and is added to
ORS 112.040, for the reasons stated in the committee on sec-
tion 73 of the proposed code. ‘

Section 75. ORS 112.060 is amended to read:

112.060. (Law does not apply if decedent provides

otherwise) [This chapter] Sections 70 to 77 of this 1969 Act
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shall not apply in the case of wills, living trusts, deeds,

[or] contracts of insurance [wherein] or any other situation

where provision [has been] is made for distfibution_of prop-
erty different from the provisions of [this chapter] sections

70 to 77 of this 1969 Act, or where provision 1is made for

a presumption as to survivorship which results in a distri-

bution of property different from that so provided.

Advisory Committee Comment

The 1953 amendments to the Uniform Act made changes in
section 6 thereof, comparable to ORS 112.060. The phrase "or
any other situation" was adopted from the Texas. version of the
Uniform Act. The clause "or where provision is made for a
presumption as to survivorship which results in a distribution
of property different from that so provided" was contained in
Alabama's 1951 enactment. The Commissioners were of the opin-
ion that the courts would construe the original Act the same
as the amended one, if a liberal construction was adopted, but
that the amendment would clarify and be helpful, saying:
"Draftsmen of instruments listed in the Act quite often make
provision for a presumption of survivorship. They may pro-
vide that a person shall not be deemed to have survived un-

" less he shall survive by at least 30 days. They may, in con-
nection with the so-called Marital Deduction in the Federal
Estate Tax Law, provide that the beneficiary shall be deemed
to have survived if there is no sufficient evidence that the
testator and the beneficiary spouse died other than simultane-
ously." '

Section 76. ORS 112.070 is amended to read:

112.070. (Construction and interpretation) [This

chaptér] Sections 70 to 77 of this 1969 Act shall be so con-

strued and interpreted as to effectuate [its] their general
purpose to make uniform the law in those states which enact
the Uniform Simultaneous Death Act.

Advisory Committee Comment

No changes were made in sectilon 7 of the Uniform Act,
comparable to ORS 112.070, by the 1953 amendments.
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shall not apply in the case of wills, living trusts, deeds,

[or] contracts of insurance [wherein] or any other situation

where provision [has been] is made for distfibutionvof prop-
erty different from the provisions of [this chapter] sections

70 to 77 of this 1969 Act, or where provision is made for

a presumption as to survivorship which results in a distri-

bution of property different from that so provided.

Advisory Committee Comment

The 1953 amendments to the Uniform Act made changes in
section 6 thereof, comparable to ORS 112.060. The phrase "or
any other situation" was adopted from the Texas version of the
Uniform Act. The clause "or where provision 1s made for a
presumption as to survivorship which results in a distribution
of property different from that so provided" was contained in
Alabama's 1951 enactment. The Commissioners were of the opin-
ion that the courts would construe the original Act the same
as the amended one, if a liberal construction was adopted, but
that the amendment would clarify and be helpful, saying:
"Draftsmen of instruments listed in the Act quite often make
provision for a presumption of survivorship. They may pro-
vide that a person shall not be deemed to have survived un-

" less he shall survive by at least 30 days. They may, in con-
nection with the so-called Marital Deduction in the Federal
Estate Tax Law, provide that the beneficiary shall be deemed
to have survived if there is no sufficient evidence that the
testator and the beneficiary spouse died other than simultane-
ously." '

Section 76. ORS 112.070 is amended to read:

112.070. (Construction and interpretation) [This

chapter] Sections 70 to 77 of this 1969 Act shall be so con-
strued and interpreted as to effectuate [its] their general
purpose to make uniform the law in those states which enact

the Uniform Simultaneous Death Act.

Advisory Committee Comment

No changes were made in section 7 of the Uniform Act,
comparable to ORS 112.070, by the 1953 amendments.
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Section 77. OBS 112.080 is amended to read:;

112.080. (Citation of law) [This chapter] Sections 70

to 77 of this 1969.Act may be cited as the "Uniform Simultané-

ous Death Act.™"

Advisory Committee Comment

No changes.were'made in section 8 of the Uniform Act,
comparable to ORS 112.080, by the 1953 amendments.

Part 8. Renunciation of Intestate
Succession or Devise

Section 78. (Renunciation of intestate succession or

devise) A person may renounce intestate succession or a de-
}vise of property, wholly or partiaily, by filing a signed dec-
laration of such renunciation with the court and serving a
copy on the personal representative within four months after
the date of appointment of the personal representative. No
interest in the property so renounced is considered to have
vested in the heir or devisee and the renunciation is not con-
sidered a traﬁsfer by gift of the property renounced, but thel
property pésses as if the heir or devisee had failed to sur-
vive the decedent. Creditors of the rehounoing heir or devi-
see, including judgment creditors, attachment: and exécuﬁion
creditors and tax lien élaimants, have no interest in the
property renounced.

Advisory Committee Comment

Section 78 is a new statutory provision having no counter-
part in the present Oregon statutes. It is récommended pri-
marily to resolve the question, at least in Oregon, as to
whether or not the renunciation would constitute a gift for
gift tax purposes. It would settle the question as to the
right of a devisee or legatee to renounce a provision made for
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1ife estate to A with the remainder in a class of persons of
which B was a member. A and B were killed in a common acci-
dent. B's estate claimed B's share of T's estate under- sec-
tion 2 and the other remaindermen contended that the sectlon
did not apply. The court held that section 2 applied and
that B's estate received B's. share of T's estate. ~The Uni-
form Commissioners believed this to be a misinterpretation of
section 2 and designed the first sentence of the amendment to
nullify the result. The second sentence of the proposed amend-
‘ment would continue the rule of the current section with
slightly modified wording. It is meant to apply when all the
beneficiaries die in a common accident by providing that the
estates of each would receive the share that each benefici-
ary would have received had he survived. '

Section 72. ORS 112.030 is amended to read:

112.030. (Joint tenants or tenants by entirety) (1)

Where there is no sufficient evidence that two joint tenants
or tenants by the entirety have died otherwise than simulfta-
neously the property so held shall be distributed one—helf‘as
if one had sufvived and one-half as if the other had survived.
If there are more than two jeint tenants and all of them so
died the property thus distributed shall be‘in the proportion
that one bearslto the whole number of joint tenants.

(2) The term "joint tenants" includeé owners of property

held under circumstances which entitled one or more to the

whole of the property on the death of the other or others.

Advisory Committee Comment

Subsection (1) of section 3 of the Uniform Act, com-
parable to ORS 112.030, remains unchanged. The 1953 amend-
ments by the Commissioners added subsection (2) to solve the
problem created in states not having joint tenancy. Oregon
abolished joint tenancies in ORS 93.180.

Section 73. (Community property) Where a husband and

wife have died, leaving‘community property, and there is no

sufficient evidence that they have died otherwise than
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simultaneously, one~half of all the community property shall
pass as if the husband survived and therother one—half thereof
‘shall pass as if the wife had survived.

Advisofy Committee Comment

New section U4 of the Uniform Act was proposed in 1953 to
cover the situation where community property is involved.
This provision is needed in Oregon because of the many people
living in Oregon who own community property in another state
or who have sold community property and purchased property in
Oregon with the proceeds.

Section 74. ORS 112.040 is amended to read:

112.040. (Insured and beneficiary) Where the iﬁsured
and the beneficiary in a policy of 1life of%aEcident iﬁsuranée
have died and there is no sufficient evidence that they have
died otherwise thah simultaneously the proceeds of the leicy

shall be distributed as if the insured had survived the bene-

ficiary, except if the policy or any interest therein is com-

munity property of the insured and his spouse, and there is

no alternative beneficiary except the estate or personal repre-

sentatives of the insured, the proceeds of such ihterest shall

be distributed as community property under section 73 of this

1969 Act.

Advisory Committee Comment

ORS 112.040 is comparable to section 4 of the Uniform
Act. The exception provision as to community property was
proposed by the 1953 amendments to section 4, and is added to
ORS 112.040, for the reasons stated in the committee on sec-
tion 73 of the proposed code.

Section 75. ORS 112.060 is amended to>read:

112.060. (Law does not apply if decedent provides

otherwise) [This chapter] Sections 70 to 77 of this 1969 Act
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his benefit. For comparable legislation, see sectionv853.21,
Wisconsin Probate Code; section 2-801, Uniform Probate Code,
and section 58, Model Probate Code. See also Oregon Probate
Law and Practice § 552.

The wording of section 78 is taken primarily from the
Uniform Probate Code section referred to above. However, the
" period for renunciation is changed from six months affer death
to four months after the appointment of the personal repre-
sentative. This latter time period would conform to the
period of the nonclaim statute and the proposed period for
election against will and for contest of will. The section
spells out affirmative action required of the person renounc-
ing Dby filing a written renunciation and service on the per-
sonal representative. It provides that a renunciation is not
considered a transfer by the party renouncing or a gift by.
the heir or devisee who renounces the inheritance or the
devise. '

Part 9. Dower and Curtesy Abolished

Section 79. (Dower and curtesy abolished) Dower and

curtesy, including inchoate dower and curtesy, are abolished,
but any right to or estate of dower or curtesy of the sur-
viving spouse of any person who died before the effective
date of this Act shall continue and be governed by the law in
effect ilmmediately before that date.

Advisory Committee Comment

Section 79 would abolish dower and curtesy, including
inchoate dower and curtesy, except with respect to the sur-
viving spouse of a person who may have died prior to the effec-
tive date of the proposed code. With respect to the rights of
dower and curtesy of the surviving spouses of those land-
owners who may have predeceased the effective date of the pro-
posed code, all the provisions of the present law will con-
tinue in effect.

The proposed code would substitute for present rights of
dower and curtesy the right of a spouse of an intestate who
" died leaving children to inherit not only an undivided one-
half of the personalty, as at present, but also an undivided
one-half of the real property. If the decedent died testate,
the proposed code would give an election against the will to
the surviving spouse for an undivided one-quarter of the real
estate, as well as of the personal property of the estate.
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.Thus, in either situation, the proposed code would give the
surviving spouse a fee interest in real property in lieu of
the present dower or curtesy interest. '

The common law right of dower and curtesy has been modi-
fied or abolished in many states. In the opinion of the com-
mittee, present dower and curtesy laws have in practice become
of less and less utility and value. Property acquired by a
married couple is usually taken as a tenancy by the entirety,
except when title of valuable property is taken as a tenancy
in common for tax purposes. Proceedings for admeasurement and
assignment of consummate dower and curtesy are becoming rari-
ties 1n our practice. Yet, in the absence of a proceedlng for
admeasurement and assignment of the consummate dower or curtesy .
interest, the value of this interest to the spouse 1s illusory.
Oregon Probate Law and Practice § 111, comments as follows:

"Upon the death of the husband what was there-
tofore dower inchoate is called dower consummate, '
but it is not yet an estate in land. It is only a
chose 1n action, a right to have dower assigned.

". . . A dictum in McDermid v. Bourhill, that
the right of dower is 'an estate which vests in the
wife immediately on the death of her husband' is accord-
ingly not a correct statement of Oregon law.

"At this stage, and prior to assignment or ad-
measurement, the widow has no right to any particu-
lar tract, nor to any portion of any particular
tract, nor is she a tenant in common with the heirs

" (Citations omitted)

The proposed code does not in any respect modify the law
with respect to dower or curtesy consummate. Inchoate inter-
ests are mere expectancies or possibilities and legislation af-
fecting-or abolishing them does not. impair any property right or
. obligation of any contract. This is well established in other
Jurisdictions and it is the holding of our own Supreme Court in
United States National Bank v. Daniels, 188 Or. 356, 177 B2d
246 (19L47).

The comment on section 2-201, Uniform Probate Code, states:
", Dower encumbers titles and provides in-
adequate protection for widows in a society which
classifies most wealth as personal property. Hence
the states have tended to substitute a forced share
in the whole estate for dower and the widower's com-
parable common law right of curtesy. . . .".

., The committee has taken cognizance of the trend toward
the abolition of common law estates of dower and curtesy and
considers that the proposed code is in keeping with the trend
away from an agrarian economy.
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Commlittee Changes
December 6, 1968

Section 80 (page 77)

Section 80. ORS 113.090 is amended to read:

113.090. (Statute of limitation for recovery of dower or

curtesy) No action or suit shall be brought after 10 years
from the death of a decedent to recover or reduce to possession

curtesy or dower by the surviving spouse of [such] the decedent.




In the committee's opinion, by giving the surviving
spouse an undivided fee title to the real property of the
estate, the proposed code makes a more appropriate and useful
provision for the surviving spouse than is given under
present law.

Section 80. (Statute of limitation for recovery of

dower or curtesy) (ORS 113.090) No action or suit shall be

brought after 10 years from the death of a decedent to recover
y o
or reduce to possession curtesy or dower by the surviving

" spouse of such decedent.
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 81 (page 79)

(1)(b) 1In any county where property of the decedent was

located at the time of his death or is located at the time the

proceeding is commenced; or




ARTICLE III. INITIATION OF ESTATE PROCEEDINGS.

Section 81. (Venue) '(1) The venue for a proceeding
seeking the appointment of a personal representative and for‘
a proceeding to probate a will is: |

(a) In‘the county where the decedent had his domicile
or where he had his place of abode at the time of his death;

(b) In any county where property of the ‘decedent was
located at the time of his death;

(¢) In the county in which the décedent died.

(2) Filing a proceeding in a county other than speci-
fied in subsection (1) of this section does not constitute

a Jurisdictional defect.

Advisory Committee Comment

The present statutory provisions for venue are contained
in ORS 115.140 and 115.310. These sections are discussed in
Oregon Probate Law and Practice § 573. There the authors
suggest that these two sections might better be combined in
~a single section governing the particular county in which the
probate court has jurisdiction to probate a will or grant
letters of administration. The authors also criticize the
use of the word "inhabitant" rather than "domicile." They
point out that domicile is not synonymous with residence and
that inhabitant "has a narrower and more limited significance
than domicile." The litigation arising out of the present
statutory wording is commented on by the authors. They call
attention to decisions where administration proceedings have
been held void through failure to comply with the prov151ons
of these statute sections. They state:

"It is of course clear than an estate can
only be administered in one county. If there be
an attempt to administer it in a second county,
the proceedings there, unless the letters of
administration in the first proceedings were
improvidently granted and are revoked, are a
nullity." (Citing Slate's Estate, 40 Or. 349;
Oh Chow v. Brockway, 21 Or. 440)

In this connection, the committee has considered section
3- 204 Unlform Probate Code, section 12, Iowa Probate Code;
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section 11.16.050, Washington Probate Code, and section 61,
Model Probate Code, which has been adopted in section 856 01
Wisconsin Probate Code.

Section 81 has been drafted to eliminate the problems
inherent in our present statutes. It has eliminated dif-
ferent venue for a person not domiciled in the state at time
of death and a person domiciled in this state. It has elim-
inated difference in treatment between real property, personal
property and intangible property. It has eliminated the use
of the word "inhabitant." It gives the petitioner the choice
of probating the estate in the county of domicle, in the
county where the decedent has his place of abode, in the
county where he left assets or in the county in which he died.
The section provides that filing a proceeding in the wrong
county does not constitute a jurisdictional defect which
might result in the probate proceeding being subsequently held
void. Provision is made, in section 82 of the proposed code,
for the court to transfer the proceedings for the best 1nter—
est of the estate where two or more proceedings are instituted
in different counties, or to retain jurisdiction where
originally filed.

Thus, sections 81 and 82 would meet the proper convenience
of the interested parties in choosing the place of adminis-
tration and give the court the power to determine the place
of administration for the better interest of the estate when
a conflict develops by filings in different counties.

Section 82. (Proceedings commenced in more than one

county) (1) vaproceedings seeking the appointment of a
personal representative of the same estate or proceedings to
‘probate a will of the same depedent are cbmmenced,in more
than one county, they shall be stayed exdept in the county
where first commenced until final determination there of venue.
A proceeding 1s considered commenced by the filing of a
petition. In determining venue, if the court finds that trans-
fer to another county where a proceeding has been commenced ié
for the best interest of the estate, it may 1n its discretion
order such transfer.

(2) 1If the proper venue is determined to be in another

county, the clerk of the court shall transmit to the clerk of
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the court for the other county:a transcript of the proceeding
with all the original papers filed therein, and the court for
the other county thereupon has.exclusive jurisdiction of the

procéeding to thé same extent and with like effect as though

the proceeding were in the court on original jurisdiction.

Advisory Committee Comment

Section 82 would give the probate court of the county
to which the proceeding has been transferred the same status
and jurisdiction as if the proceeding had been completed in
- the original jurisdiction. ' The wording is taken from ORS
109.345 and 126.116. Our present probate code does not
contain specific wording providing for and regulating the
transfer to another county, although there are adequate
statute sections dealing with the transfer of causes and the
effect thereof. In view of the fact that the court is given
discretion to determine the venue on the basis of the best
interests of the estate, it seems essential that such a pro-
vision be included.

Section 83. (Special administrators) (1) If, prior to

appointment and qualification of a personal repreSéntative,
property of a decedent is in danger of loss, injury or de-
terioration, or disposition of the remains of a decedent 1is
required, the court may appoint a special administrator to
take charge of the property or the remains. The petition for
appointment shall state the reasons for special administration
and specify the property,.so farras known, requiring admin-
istration, and the danger to which it 1is subject.

(2) The speéial administrator shall qualify by filing
bond in the amount ordered by the court, conditioned upon the
faithful performance of his trust. .

(3) The special administrator‘may:

(a) Incur expenses for the funeral, burial or other
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disposition oflthe remains of decedent in a manner suifable to
his condition in life;

(b) Incur expenses for the protection of the‘property of
the estatej and

(c) Sell perishable property of‘the estate, whether or
not listed in the petition, if necessary to prevent loss to
the estate. |

(4) The special administrator shall not approve or re-
Ject clalms of credltors or pay claims or expenses of admin-
istration or take possession of assets of the estate other
than those in danger of loss, injuryvof deterioration pending
the appointment of a personalirepreSentative.

(5) Upon the appointment and qualification of a pefsonal
representative the powers of the special administrator shall
cease and he shall make and file his account and deliver to
the personal representative assets of the estate in his pos-—
session. If the peréonal representative objects to the
account of the special administrator, the court shall hear
the’objections, and, whether or not objections are ﬁade,
shall examine the account.

(6) To the extent épproved by the court, the compensa—
tion of the special administrator and expenses properly in-
'curred by him, including‘a réasonable fee of his attorney?
shall be paid as expénses of his administration.

Advisory Committee Comment

Section 83 is a revision of ORS 115.330. One substantive
change 1is to provide for appointment of a special adminis-
trator when it is necessary to handle the burial of unclaimed
bodies in the possession of the coroner or medical investigator
and necessary other details in connection with the disposal
of the body. The only other substantive change from the
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Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 84 (page 83)

Section 84. (Petition for appointment of personal repre-

sentative and probate of will) Any interested person may petition

for the appointment of a personal representative and for the

probate of a will. The petition shall include the following

information, so far as known:
(1) The name, age, domicile, post-office address, date
and place of death, and Social Security account number or

[Treasurer's] taxpayer identification number of the decedent.

[(6) If the decedent died wholly or partially intestate,]

(5) The names, relationship to the decedent and post-office

addresses of [the heirs] persons who are or would be his heirs

upon his death intestate, and the [birth dates] ages of any

[of them] who are minors.
[(5)] (6) 1If the decedent died testate, the names and

post-office addresses of the devisees [and any pretermitted

children], and the [birth dates] ages of any who are minors.




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

New section 8l4a (page 84)

Section 84a. (Information of escheat to Division of State

Lands) If it appears from the petition for appointment of 3
personal representative that there is no known person to take

by descent the net intestate estate, the petitioner shall deliver
or mail to the Director of the Division of State Lands a copy

of the petition, and shall file in the estate proceeding proof

by an affidavit of the delivery or mailing.




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 86 (page 85)

Delete all of section 86.

Renumber subsequent sections accordingly.

Section 87 (page 85)

Section 87. (Testimony of attesting witnesses to will)

(1) Upon [the] an ex parte hearing of a petition for the [ap-

pointment of a personal representative, if the hearing 1s ex
parte, before contest is filed and involves the proof] probate

of a will, an




present statute 1s the inclusion of provisions for accounting
by the special administrator and for payment of the expenses
he has incurred, his compensation and attorney's fee.

Section 84. (Petition for appointment of personal repre-

sentative) Any interested person may pétitipn for the appoint-
ment of a personai repfesentative, The petition shall include
the following information; so far as known:

(1) The name, age, domicile, post-office address, date
and place of death, and Social Security account number‘or
Treasurer's 1identification number of the decedent.

(2) Whether the decedent died testate or intestate.

(3) The facts relied upon to establish venue.

(4) The name and post-sffice address of the persoh
nominsted és\personal representative and the facts which show
that he is qualified to act.

(5) If the decedent died testate, the names and post-
office addresses of the devisees and any pretermitted
children, and the birth dates of any who are minors.

(6) If the decedent died wholly or partially intestate,
the names; relationship to the decedent and post-office ad-
dresses of the heirs, and the birth dates of any of them who
are minors.

(7) A statement of the extent and nature of assets of
the estate, to enable the court to set the amount of bond of
the personal representative.

Advisory Committee Comment

Section 84 replaces ORS 115.020 and 115.120. It will
be noticed that the present law is changed materially in that
section 84 provides that any interested person may file a
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petition for the appointment of a personal representative.
ORS 115.120 now provides that "any executor, devisee, or lega-
tee named in any will, or any other person interested in the
estate" may petition. In regard to intestate estates, ORS
115.320 contains rather complicated provisions specifying the
time in which preferred classes of persons may petition for
administration of the estate. Although section 88 of the

" proposed code preserves the preference rights, it was the
unanimous decision of the committee that the provision that
any person may file the petition would eliminate many of the
problems involved in the present stafute. Section 3-205,

Uniform Probate Code, provides that the petition may be filed -

by any person interested. Section 11.28.110, Washington
Probate Code, does not specify who may petition for the
appointment. The committee considered that any person who
paid the fees and filed a petition complylng with section 84
would of necessity be an interested person.

Section 84 is more specific than ORS 115.020. Subsections
(1) and (7) require that additional facts be included in the
petition. The utility of this additional information to the
court is obvious.

Section 85. (Establishing foreign wills) (1) The writ-

ten will of a testator who died domiciled outside this state,
whiéh upon pfobate may operate upon property in this state,
may be admitted to probate, upon petition therefor, by filing
a certified copy of the will and a certified copy of the
ofder'admitting the will to probate or evidencing its estab—
lishment in thé jurisdiction where the testator died
domiciled.

(2)' A wiii offered for probate under this section may
be contested for a cause which would be grounds for rejection
of a will of a testator who died domiciled in this state.

Advisory Committee Comment

Subsection (1) of section 85 would replace ORS 115.160.
Reference is made to section 13 of the proposed code, cover-
ing certification of documents from foreign Jjurisdictions.
Subsection (1) 1s adapted from section 1, and subsection (2)
. 1s adapted from section 5, Uniform Probate of Foreign Wills

Act. Subsection (2) replaces ORS 115.180(2).
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Section 85 avoids the difficulty in complying with ORS
115.160, which requires "copies of such will and of the
probate thereof." The question arises how much of the pro-
bate proceeding must be authenticated and filed with the
copy of the will. Section 85 provides that a certified copy

of the will and of the order of the foreign jurisdiction
~admitting it to probate is sufficient evidence that the willl
has been probated in such jurisdiction.

Oregon Probate Law and Practice § 583, states, in dis-
cussing ORS 115.160: "There is, however, no express pro-
vision in the Code for admitting any such foreign will to
probate. In fact there is no provision for ancillary admin-
~distration in the Code, although such administration is had,
as a matter of course." S

Section 85 provides that a certified copy of the will
and  of the order admitting it to probate may be presented for
probate in this state by petition in the same manner as an
original will, and the foreign will may be admitted to pro-
bate in the same manner as a local will.  The section pro-
vides that it may be contested on the same grounds as a local
will.,

In this connection, section 181 of the proposed code
provides for distribution to a foreign personal representa-
tive where the Oregon proceeding is an ancillary probate.

Section 86. (bjections to pétition for appointment of

personal representative) Any interested person may file

written objectidns to a petition for probate of a will or for
appointment of a personal repreéentative at any time before
the  court admits the will to probate or makes an appointment
pursuant to the petition.

~Advisory Committee Comment

The wording of section 86 is adapted from section 1-208,
Uniform Probate Code. It supplements section 12 of the pro-
- posed eode. It provides suitable opportunity to file objec-
tion to an ex parte petition for probate.

Section 87. (Testimony of attesting witnesses to will)
(1)- Upon the hearing of a‘petition for fhe appointment of a
personal representative, if the hearing is ex parte, before
conteét is filed and involves the proof of a will, an
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affidavit of an attesting witness may be used instead of the
personal presence of the witness in court. The witness may
give evidence of the execution of the will by attaching to
his affidavit a photographic or photostatic copy of the will,
and may identify the signature of the testator and witnesses
to the will by use of the copy. The affidavit shall be
received in evidence by the court and have the same weight as
to matters contained in the affidavit as if-the testimony
were given by the witness in open court. The affidavit of
the attesting witness may be made at the time of éxecution of
the will or at‘any time thereafter.,

(2) However, upon motion of any person interested in the
estate filed within 30 days after the order admitting the wili‘
to probate is made, the court may require that the witness
making the affidavit be brought before the court. If the wit-
ness is outside the reach of a subpena, the court may order
that the deposition of the witness be'taken in the manner
provided by ORS chapter 45.

(3) If the evidence of none of the attesting witnesses
is.available, the couft may allow proof of the will by testi-
mony or other‘evidence‘that the signature of thé testator or
at least one of the witnesses 1s genuine.

(4) In the event of contest of‘the will or of probate
thereof in solemn form, proof of any facts shall be made in

. the same manner as in a suit in equity.

Advisory Committee Comment

Section 87 is a revision of ORS 115.170, with editorial
changes. However, the last sentence of subsection (1) is
new. This sentence points out that the affidavit of the
attesting witness may be made at the time of execution of the

-86-




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 87 (page 86)

(1)(cont'd.) affidavit of an attesting witness may be
used instead of the personal presence of the witness in court.
The witness may give evidence of the execution of the will by
attaching to his affidavit a photographic or [photostatic]

other facsimile copy of the will, and may identify the signature

of the testator and witnesses to the will by use of the copy.
The affidavit shall be received in evidence by the court and
have the same weight as to matters contained in the affidavit
as if the testimony were given by the witness in open court.
The affidavit of the attesting witness may be made at the time

of execution of the will or at any time thereafter.
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Section 88,

sentative)

(Preference in appointing personal repre-

Upon the filing of the petition, if there is no

will or there is a will and it has been proved, the court shall

appoint a qualified person it finds suitable as personal repre-

sentative, giving preference [as follows] in the following

order:
(1)
(2)
(3)
(1)

To

To

To

To

the
the
the

the

executor named in the will.
surviving spouse of the decedent or his nominee.
nearest of kin of the decedent or his nominee.

Director of the Division of State Lands if it

appears that

the

decedent died wholly intestate and without

heirs.

(5)

To

any

other person.




will or at any time thereafter. ORS 115.170 does not specify
when the affidavit should be made. Since the memory of the
attesting witness is fresher at the time of the execution of
the will, it seems helpful that this matter be brought to
attention. ’

Subsection (3) is also new. In the opinion of the com-
mittee, it seemed unwise, in an ex parte proceeding partic-
.ularly, to allow a will to fail because the evidence of
attesting witnesses is not available. It seemed necessary
that means be provided, when the instrument is admitted to be
the last will and testament of the deceased, that it will not
be denied probate through a technical failure of proof by
reason of the death or unavailability of the attesting
witnesses.

Section 88. (Preference in appointing personal repre-—

sentative) Upon the filing ofrthe petition, if there is no
will or there is a will and it has been proved, the court
shall appoint é qualified person it finds suitable as
personal representative, giving preference as follows:

(1) To the executor named in the will. \

(2) To the surviving spouse of the decedent or his
nominee.

(3) To the nearest of kin of the decedent or his
nominee.

Advisory Committee Comment

Section 88 would replace ORS 115.190 and 115.310. The
committee felt that the first requirement in appointment must
be that no unqualified persons be appointed and that no un-
suitable persons be appointed. The right of the court to use
its discretion in all cases is not clearly indicated or pro-
vided by the present statutes. However, subject to this
.proper and essential discretion in the court, the preference
provisions of the present statutes are generally preserved
in section 88. One element, however, has been added. Pro-
vision is made for a surviving spouse to nominate another
person to be appointed and the next of kin is given the same
right of nomination. This would be useful in an intestate
‘estate with substantial assets where the widow does not wish
to serve as administrator.' In this case, she could nominate
another person or a bank to be appointed in her place. The |
committee believes that this prov151on will provide a flexibi-
llty not now present.
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Section 89. = (Persons not qualified to act as personal

representatives) A person is not qualified to act as personal

representative who is:

(1) An incompetent.

(2) A minor;

(3) - A person who has been .convicted Qf a felony.

(4) A person suspended for misconduct or disbarred from
the practice of law, during thé period of suspension or
disbarment.

(5) A person who has resigned from the Oregon State Bar
when charges of professional misconduct are under investlga-
tion or when disciplinary proceedings are pending against him,
until he is reinstated.

(6) A nonreéident»bf this state, except that a non-
resident named_executor in the will may qualify if he appoints
a resident agent to accept service of summons and process in
all actions affecting the estate, files the appointmént in
. the probate pfoceeding, and files a bond as provided_in sec-
tion 90 of this Act.

(7) A judge of the district court, circuit cqurt, Oregon
Tax Court or Supreﬁe Court of this state. o

Advisory Committee Comment

Section 89 would rewrite and replace ORS 115.410. The
only substantive changes from the present statute are found

in subsections (5) and (6). Subsection (5) is required by
the present rules on disciplinary proceedings of the Oregon
State Bar, which permit a resignation by an attorney when
disciplinary proceedings are pending. The reasons requiring
disqualification under subsection (4) would similarly apply
where an attorney had resigned from the bar "under fire."

The other substantive change, appearing as subsection (6),
~is the exception that would permit a nonresident executor
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(6) A nonresident of this state, except that a nonresident
named executor in the will may qualify if he appoints an active

member of the Oregon State Bar as a resident agent to accept

service of summons and process in all actions affecting the
estate, and files the appointment in the probate proceeding

[, and filed a bond as provided in section 90 of this Act].
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Section 90. (Necessity and amount of bond; boﬁd notwith-

standing will) (1) Unless a testator declares that no bond

shall be required of the executor of his estate, or unless the

personal representative is the sole helr or devisee or is the

Director of the Division of State Lands, the personal repre-

sentative shall not act nor shall letters be issued to him until

he files with the clerk of the court a bond. The bond shall be

executed by a surety company authorized to transact surety business

in this state, or by one or more sufficient personal sureties

approved by the court. A personal surety must be a resident

of this state. The court may, in its discretion, require a

bond notwithstanding any provision in a will that no bond is
required [, and shall require a nonresident executor to give
bond]. The bond shall be for the security and benefit of all
persons interested and shall be conditioned upon the personal

representative faithfully performing the dutles of his trust.




named in a will to serve if he files a bond and appoints a
reslident agent in the same manner as provided for nonresident
corporations. A typical case would be where a testator had
nominated a Vancouver, Washington, resident as executor and
where the estate had extensive property in both Washington
and Oregon. Another situation would be where a Portland
resident nominated as executor a close relative living in
Washington. It was felt that this provision would in many
cases carry out the wishes of the testator and provide more
efficient administration of the testate estate.

The present statute disqualifies "judicial officers,
other than Justices of the Peace." The wording of subsection
(7) 1s predicated on the assumption that probate jurisdiction
will be vested in the circuit court. The subsection would
disqualify only those judicial officers who might exercise
Jurisdiction in probate matters.

Section 90. V(Necessity and amount of bond; bond not-

withstanding will) (1) Unless a testator declares that no

bond shall be required of the executor of his estate, the
personal representative shall not act nor shall letters be
issued to him until he files with the clerk of the court a
bond executed by a surety company authorized to transact
surety business in this state. The court may, in its dis-
cretion, require a bond notwithstanding any provision in a
will that no bond is required, and shall require a nonresident
-executor to give bond. The bond shall be for the security

and benefit of all persons interested and shall be conditioned
upon thevpersonal representative faithfully performing the
duties of his trust.

(2) The amount of the bond set by the court shall be
adequate to protect interested persons, but in no event shall
it be lgss than $1,000. In setting the amount of the bond
the court shall consider:

(a) The nature, liquidity and apparent value of the
assets of the estate.
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(b) The anticipated income during administratioh.
(¢) The pfobable indebtedness and taxes. : (
(3) Nothing in this section affecté,fhe provisioﬁs of

ORS 709.230 and 709.240, relating to a trust companyracting

as personal representative.

Advisory Committee Comment

Section 90 replaces and changes materially ORS 115.430.
The principal change is that section 90 eliminates any provi-
sion for personal surety, and requlres a surety company bond
in all cases except where the bond requirement has been waived
by the will. It also provides that in all cases the bond be
not less than $1,000. The committee agreed that the protection
afforded in a defalcation situation by a bond with personal
sureties 1is completely illusory. In view of the nominal cost of
a surety bond of $1,000, it was felt that actual protection
should be afforded innocent heirs at law and families of the
deceased by a required surety bond. The expense where larger
estates are involved can be avoided by provisions of the will.

The section also indicates guidelines for the court 1n
setting the amount of the bond and, within these guidelines,
gives the court more discretion in fixing of the necessary
amount of the bond than is provided by ORS 115.430. {

Section 91. (Increasing, reducing or requiring new bond)

The court may increase or reduce the amount of bond of a
personal representativé,bor require a new bond, if it appears
to the court that the bond was inadequate or excessive or a
new bond-is neceséary. The surety on the bond may be dis-
charged from liability by an order made qusuant to ORS
33.510 and 33.520.

Advisory Committee Comment

Section 91 replaces the present provisions of ORS 115.430(4),
115.450 and 115.460. Rather than include the complicated.
wording of these statute sections, the provisions of ORS
33.510 and 33.520, covering the general subject of discharge
of surety, are incorporated by reference.
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Section 92. (Letters testamentary or of administration)

(1) Letters testamentary or letters of administration shall
be issued to the personal fepresentative appointed by the-
court. upon his filing with the clerk of the court the bond,
if any, required by the court.

(2) Letters testamentary may be in the following: form:

LETTERS TESTAMENTARY

No.

THIS CERTIFIES that the will of ,

deceased, has been proved and has

(ha?e) been appointed and is (are) at the date hereof the

duly appointed, quallfied and acting
(Executor(s)or Administra-

e of the will and estate of the
tor(s) with the Will Annexed)

decedent.
IN WITNESS WHEREOF, I, as Clerk of the Circuit Court of

the State of Oregon for the County of ‘ , in which

proceedings for administration upon the estate are pending,
do hereto subscribe my name and affix the seal of the court

this day of , 19

Clerk of the Court

By

Deputy

(Seal)
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(3) Letters of administration may be in the following .

form:

LETTERS OF ADMINISTRATION

No.
THIS CERTIFIES that

has (have) been appointed and is (are) at the date hereof

the duly appointed, qualified and acting administrator(s) of .

the estate of , deceased, and
that no will of the decedent has been proved in this court.
IN WITNESS WHEREOF, I, as Clerk of the Circuit Court of

the State of Oregon for the County of s

in which proceedings for administration upon the estate are
pending, do hereto subscribe my name and affix the seal of

the court this day of ', 19 .

Clerk of the Court
By

Deputy
(Seal)

Advisory Committee Comment

Section 92 would replace ORS 115.190, 115.210 and 115.350.
The wording of the suggested forms of letters has been
somewhat simplified from the present suggested forms.

- Section 93. (Removal of personal representative) (1)

When a personal representative ceasesvto be qualified as pro-
vided in section 89 of this Act, or becomes incapable of dis—
charging his duties, the court shall remove him.

(2) When a personal representative has been unfaithful
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tb.or'neglectful of his trust, the court may remove him.

| (3) When,gfounds of removal of a personal representative
appear to exist,-the court, on its own moﬁion or on the
petition of any interested person, shall order the personal
representative to appear and show cause why he shouid not be
removed. A copy of the order to show cause and of the
‘petition,. if any, shall be served upon the personal repre--
sentative and upon his surety, or, if the personal representa-
tive after due diligence cannot be found within‘the state,
service may be made on his atforney and his surety. -

Advisory Commlttee Comment

Section 93 would replace ORS 115.470 and 115.480. The-
wording is taken from section 857.15, Wisconsin Probate Code.
It covers the situations where the personal representative -
ceases to be gualified, as provided in section 89 of the pro-
posed code, or becomes incapable of discharging his duties,
when the court has the affirmative duty to remove him; and
also where there has been neglect of duty or a breach of trust,
in which case the court requires a hearing upon either its
own motion or upon petition filed with the court. However,
when a petition is filed with the court, it is not required
to cite the personal representative to appear and show cause
unless it feels that grounds for removal appear to exist.

Section 94. (Powers of surviving personal representa-

tive) (1) Every power exercisable by co-personal represent-
ative may be exercised by the survivors or survivor of them
when the appointment of one 1s terminated, unless the will
provides otherwise.

(2) Where one of two or more persons nominated as co-
executors is not appointed, those appointed may exercise all
the powers incident to the office, unless the will provides

otherwise.
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‘Advisory Committee Comment

‘Section 94 is taken almost verbatim from section 3- 419,
Uniform Probate Code. It replaces s1milar prov1s1ons 1n ORS
115.500(1), and ORS ‘115.510. :

Seotion 95.  (Appointment of successorgpersonal repre-
sentative) (1) When a‘personal representative dies is
.removed by the oourt, or re31gns and his res1gnation 1s
acoepted by the court, the court may appoint, and 1f he was
the sole or the last surv1v1ng personal representative and
administration is not completed, the COurt shall appoint
another personal representative in his place.

| (2) " Ir, after a will has been proven and letters testa-
mentary‘or of administration with therwill annexed have been
issued, the will is set aside, declared v01d or 1noperat1ve
the letters shall be revoked and letters of administrationv
1ssued

(3) If, after administration has been granted, a will.of
the decedent is found and proven, the letters of administra-
tion shall be revoked and letters testamentary or of adminis—
tration w1th the w1ll annexed shall be 1ssued |

| () When a successor personal representative 1s appointed,
he has.allvthe rights and powers of his predecessor or of the
~executor named in the-vill; except that he shall not exercise
powers given in the will-whioh by its terms are personal to

the personal representative named therein.

Lt . Advisory Committee Comment

Subsections (1) and (4) of section 95 have been taken from
sections 857.21 and 857.23, Wisconsin Probate Code which in
turn are based upon sections 98 to 100, Model Probate Code.
Subsections (2) and (3) are the same as ORS 115.200 and
115.340.
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(3) When grounds of removal of a personal representative
appear to exist, the court, on its own motion or on the petition
of any interested person, shall order the personal representative
to appear and show cause why he should not be removed. A copy
of the order to show cause and of the petition, if any, shall
be served upon the personal representative and upon his surety
‘[or, if the personal representative after due diligence cannot
be found within the state, service may be made on his attorney

and his surety] as provided in section 10 of this Act.
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Section 96. (Notice to [creditors] interested persons by

successor personal representative) (1) If the personal repre-

sentative dies, 1s removed by the court or resigns after the

notice to [creditors] interested persons required by section

121 of this Act has been published but before the time for
presenting claims required by the notice has expired, the suc-
cessor personal representative shall cause notice to [ecreditors]

interested persons to be published as if he were the original

personal representative. The republished notice shall state
that the -original personal representative died, was removed
by the court or resigned, the date of death, removal or resig-
nation and the date of appointment of the new personal
representative.
(2) The period of time between the death, removal or

resignation and the date of the first republication of the notice

ader subsection (1) of this section shall be added to the
period required for presentation of claims by the original

notice [to creditors].




i

‘Section 96. (Notice to creditors by successor personal

representative) (1) If the personal representative dies,

is removed by the court or resigns after the notice to credi-
tors required by section 121 of this Act has been‘published
but before the time for‘presenting claims required by the
notice has expired, the successor personal representative
shall cause notice to creditors to be publishedbas if he

were the ériginal personal representative. The republished

notice shall state that the original personal representative

died, was removed by the court or resigned, the date of

death, removal or resignation and the date of appointmént of

. the new personal representative.

(2) The périod of time between the death, removal or
reéignation and the date of the first republication of the
notice under subseqtion (1) of this section éhall be added
to the period required for presentation of claims by the
driginal notice to creditors.

(3) No notice by the successor personal representati#e
shall be required under subsection (1) of this section if the
period fof filing claims expired prior to the death, removal
or resignation of the original personal representative.

Advisory Committee Comment

Section 96 1is a new section that spells out when a
successor personal representative is required to publish a
notice to creditors. The present probate code contains no
guidelines for this procedure by a successor personal
representative. There has been uncertainty as. to whether
the new administrator or administrator with the will annexed
is required to republish a notice to creditors and whether
in such case the time under the original publication is
extended. The section makes it clear that if the successor
personal representative is appointed during the four-month
period for creditors to file their claims, he must republish
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the notice, together with information which would advise the
creditors not only the name of the new personal representa-
tive, but information about the circumstances requiring the
appointment of the replacement. In such case, the initial
period for filing claims is extended to cover the period
between the death, resignation or removal of the previous
personal representative and the first republication of the
notice by the successor. The section further provides that

a successor personal representative appointed after the
expiration of the four-month period for presentation of claims
under the original notice does not have to publish a notice

to creditors. This provision is taken from section 11.40.010,
Washington Probate Code.

Section 97. (Designation of attorney to be filed) 1If

the personal representative has employed an attorney to repre-
sent him in the administration of the estate, he shall file
invthe estaté proceeding the name and post—office address of
the attorney.

Advisory Committee Comment

‘Section 97 is a new section requiring the personal repre-
~sentative to file in the estate proceeding the name and ad-
dress of the atftorney for the estate. This section will be
useful not only to furnish information to the clerk of the
court and the probate judge, but to give necessary infor-
mation in case of litigation with the estate and the personal
representative. The section is taken from section 82, Iowa
Probate Code. The comment on the Iowa Probate Code section
is as follows: —

"New. In other provisions of. the Code,
notices may be served upon the attorney for the
fiduciary in certain circumstances. This section is
necessary in order to facilitate the use of such
provisions." :

Section 98. (Contest of will) When a will has been ad-

mitted to probate, any interested person may, at any time
within four months after the datevof the entry in the court
journal of the order of court admitting the will to probate,

contest the probate of the will or the validity of the will.
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Section 98 is
time for the will
to four months to
creditors to file

Advisory Committee Comment

the same as ORS 115.180, except that the
contest has been shortened from six months
conform to the shortening of the period for
claims from six months to four months.
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Section 97. (Designation of attorney to be filed) If the

personal repreSentative has employed an attorney to represent
him in the administration of the estate, he shall file in the
estate proceeding the name and post-office address of the

attorney unless that information appears in the petition or the

order appointing the personal representative.




ARTICLE IV. ADMINISTRATION OF ESTATES GENERALLY
Part 1. Support of Spouse and Children

Advisory Committee Comment

In considering a simplified approach to the problem of
support of the widow or widower and children of the deceased,
and provisions granting a broader discretion to the court in
this area, it should be realized that the inheritance rights
of the surviving spouse are much enlarged by the proposed
code. The surviving spouse, if there are children, would be
given not only an undivided one-half of the personal property
as now- provided, but also an undivided one-half in fee of the
real property, in lieu of the present dower and curtesy inter-
ests that will be abolished. In addition, the election against
the will by the surviving spouse would include an undivided
one-quarter interest in the real property, as well as in the
personal property as now provided.

The committee was cognizant of the problems which have
arisen from the confusing and in some cases contradictory pro-
visions of the present statutes. After extended discussion
and consideration, the committee decided to eliminate any ref-
erance to homestead rights or exempt property, upon which our
present support statutes are based, for the reason that the
provisions for homestead and exemptions from execution are
subject to frequent change by the legislature. It seemed un-
wise to base provisions for support of the surviving spouse
and children on artificial legislative definitions and re-
strictions on homestead and exemptions enacted with reference
to sales on execution and judgment liens. The committee,
therefore, decided that the court should be given full dis-
cretion and authority to order support purely on the basis of
need, rather than have the authority curtailed or complicated
by legislation referable to other problem areas. Thus, the
so-called "probate homestead" provisions and the setting aside
of property exempt from execution are eliminated in favor of
broad powers of the court to provide support as needed.

Section 99. (Occupancy of family abode by spouse and

children) The spouse and any minor or incompetent child of

a decedent may_continue to occupy the principal place of
abode of the decedent until one year after his death or, if
his estate therein is an estate of leasehold or an estate for

the lifetime of another, until one year after his death or
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the earlier termination of his estate. During that occupancy:

(1) The occupants shall not commit or permit waste to
the abode, or cause‘or permit mechanics' or materialmen's or

other liens to attach thereto.

(2) The oecupants shalirkeep.the abode insured against
fire and other hazards within the extended coverage provided
- by fire policies. Ih the event of loss or damage from those
hazards, to the extent of the proceeds of the insurance; they
shall restore the abode to its former condition. |

(3)  The occupants shall pay taxes and improvement liens
oh the abode as payment thereof becomes due.

(1) The abode is exempt from execution to the extent.

that it was exempt when the decedent was living.

Advisory Committee Comment

Section 99 would supersede ORS 113.070, which grants the
widow the right to remain in the dwelling house of her hus-
band one year after his death, and ORS 116.005, which grants
the surviving spouse and minor children of the deceased the
right to remain in possession of the homestead until admini-
stration is granted and the inventory filed.

Section 99 would grant the rlght of occupancy for one
vear to the widow or widower and the minor or incompetent
children. It provides the right where there is a leasehold
estate or an estate for the life of another. However, the
section provides that the occupants shall not commit waste nor
permit the attachment of liens, and requires that the premises
be insured against fire and other hazards. It requires pay-
ment of taxes and currently payable improvement liens. It
provides that the exemption from execution possessed by the
decedent shall extend to the occupancy by the surviving spouse
and children. :

The requilrements durlng the occupancy by the spouse and
children of the deceased for upkeep and protection of the
property are not spelled out in the present probate code, but
their: utlllty for the protection of the property is obvious.
The provision for the exemption from execution complies with
the phllosophy of ORS 116.590 and 116.595. .
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(2) The occupants shall keep the abode insured, to the

extent of the fair market value of the improvements, against

fire and other hazards within the extended coverage provided
by fire policies. In the event of loss or damage from those
hazards, to the extent of the proceeds of the insurance, they

shall restore the abode to its former condition.
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(3) [Citation] ©Notice to persons whose distributive
[share] shares of the estate may be diminished by the granting
of the petition, unless the court by order shall direct other-

wise; and
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Section 100. (Support of spouse and children) The

eourt by order shall make necessary and reasonable provision
from the estate of a decedent for the support of the spouse
and any minor or incompetent child of the decedent upon:

(1) Petition therefor bj the speuse or by the guardian
of the estate of any minor or incompetent child; -

‘ “(2) Service of the petition and notice of hearing there-
on to the personal representative, unless the petitioner is
the personal representative;

(3) Citation to persons whese distribdtive share of the
“estate may be diminished by the granting of the petition, un-
less the court by order shall direct otherwise; and |

(4) Hearing.

Advisory Committee Comment

As noted 1in the introductory comment on this part of the
propesed code, section 100 would eliminate any restriction to
the exempt homestead or to other exempt property in granting
the court full power to make necessary, and reasonable provision
for the support of the spouse and minor or incompetent children.
It would replace ORS 116.015. There is an important difference,
however, from the present probate code, in that section 100
would require not only a proper showing to the court of the need
and circumstances,. including nonprobate property, but would re-
quire due notice to the personal representative, citation to
interested persons and a hearing. This is obviously a greater
protection to the interested parties than our present procedure,
which is usually on an ex parte basis.

Section 101. (Petition for support and answer) (1) The

petitién for support under section 100 of this Act shall include
a description of property, other than property ef the estate,
avallable for the support of,the spouse and ehildren, and an

. estimate of the expenses anticipated for their support. If the
petitioner is the personal representative, the petition shallv
also include, so far as known, a statement of the nature and es-

timated value of the property of‘the estate and of the nature

\
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and estimated amount of claims against the estate, taxes and
expenses of administration.

(2) 1If the personal representatiVe is not thé petitioner,
he shall answer the petition for support. The answer shall in-
clude, so far as known, a statement of the nature and estimated

value of the property of the estate and of the nature and esti-
mated amount of claims against the estate, taxes and expehses
of administration,

Advisory Committee Comment

Section 101 would require that full information be avail-
able to the court before it makes 1ts order for support. Un-
like our present probate code, the section requires that prop-
erty other than estate property, which may be available for the
support of the spouse and children, be shown in the petition.

Section 102. (Temporary support) Pending hearing upon

the petition under section 100 of this Act, temporary support

may be allowed by order of the court in an amount and of a

nature as the court considers reasonably necessary for the wel-
fare of the surviving spouse and any minor or incompetent child

of the decedent.

Advisory Committee Comment

Section 102 would replace ORS 116.005, to provide tempo-
rary support pending the hearing on the petition. It should be
noted that the order for support does not have to be postponed
until the inventory is filed, as now provided in ORS 116.015.

Section 103. (Modification or termination of support)

Provision for support under section 100 of this Act ordered
by the court may be modified or terminated by the court by
further ‘order.

Advisory Committee Comment

Section 103, providing for modification or termination of
the support by court order, is not spelled out in the present
probate code, but is a useful provision. :
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(2) The court, in determining provision for support, shall

take into consideration the solvency of the estate, property

available [therefor] for support other than property of the

estate, and property of the estate inherited by or devised to

the spouse and children.




Section 104. (Nature of support) - (1) Provision for

support under section 100 of this Act ordered by the court may
consist of any one or more of the following:

(a) Transfer of title to personal property.

“(b) Transfer of titie'to real property.

(c) Periodic payment of moneys auring administration of
the estate, but the payménts méy'not‘continue for more than
two years after the date of death of the decedeht.

| (2), The céurt, in determining provision for support,
'éhall take into consideration property available therefor
7other than propérty of the estate.

Advisory Committee Comment

Broad power is given by section 104 to the court to trans-
fer to the surviving spouse or children such real and per-
sonal property as may be necessary for support. This broad
provision would replace the present probate homestead. It
should be noted that, under the section, payments may be con-
tinued for two years after the death of the decedent, whereas
ORS 116.015 prescribes a period of one year after the filing
of the inventory. The section also provides that the court
shall take into consideration the property outside of the es-
tate that may be available for the support of the surviving
family. .

Section 105. (Limitations on support) If it appears to

'the court that after. provision for support under section 100
of this Act is made the estate will be insolvent; the pro-
vision for supﬁort ordered by the court shall not exceed one-
half of the’estimatéd vaiue of the property of the estate,
~and any‘periodic payment of moneys so ordered shall not con-
tinue for more than one year after the date of death of the

decedent.
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Advisory Committee Comment

Section 105 provides that in an insolvent estate the
awarded support may not exceed one-half the estimated value
of the estate and limits the payments in that case to one
year after the date of death of the decedent. ORS 116.015
provides that no order for further support shall pe made if
the estate is insolvent.

Section 106, (Priority of support; treated as admini-

stration expense) Provision for support under section 100 of
this Act ordered by the court has priority over claims against
the estate and other expenses of administration. The pro-
vision shall not be charged against the distributive share of
the person recelving support, but shall be treated.as an ex-
pense ofbadministration.

Advisory Committee Comment

Section 106 specifies priority of support payments over
claims against the estate and administration expenses. It
spells out that the support 1is an expense of administration
and 1is not to be charged against the distributive share of
the spouse or child receiving the support.

Section 107. (Small estates; setting apart whole

estate; termination of administration) If it appears that
necessary and reasonabie provision for support under section
100 of this Acthrequires that the whole:of the estate, after
payment of claims against the estate, taxes and expenses of
administration, be set apart for Such support, the courtl
shall so order. There shall be no further proceeding in the
administratidn of the'estate unless further property is dis-
covered. | |

Advisory Committee Comment

Section 107 is a rewritten version of ORS 116.020. The
changes are that the net value of the estate to be set over
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Section 107. (Small estates; setting apart whole estate;

termination of administration) If it appears, after the ex-

piration of four months after the date of the first publication

of notice to interested persons, that necessary and reasonable

provision for support [under section 100 of this Act] of the

spouse and any minor or incompetent child of the decedent requires
that the whole of the estate, after payment of claims against

the estate, taxes and expenses of administration, be set apart

for such support, the court [shall] may so order. There Shalli

be no further proceeding in the administration of the estate

[unless further property is discovered], and the estate shall

summarily be closed.
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" Section 108 (page 105)

Section 108. [(Surviving spouse's election to take against

will)] (Right to elective share; effect of election) (1) IFf

a decedent is domiciled in this state at the time of his death
and dies testate, the surviving spouse of the decedent has a
right to elect to take the share provided by this section.

The elective share consists of one-fourth of the value of the

net estate of the decedent, such share to be reduced by the value

off the following property given to the surviving spouse under
the will of the decedent:

(a) Property given outright;

(b) The present value of legal life estates [, if capable

of valuation with reasonable certainty]; and

g




is not limited to $1,000, and the provision is not limited to
intestate estates. There is no separate provision in the pro-
posed code for "small estates." The proposed code gives the
court full discretion to set apart property and money neces-
sary for support, after full disclosure of probate and non-
probate assets available for this purpose, and after due
notice to interested parties and hearing. If the entire net
estate is required for such support, the court may so order,
without an arbitrary dollar limit being imposed. '

Part 2. Elective Share of Surviving Spouse

Advisory Committee Comment

The fundamental change in this part of the proposed code
from ORS 113.050 and 113.060 is that, to accord with the pro-
posed abolition of dower and curtesy and the policy of the
proposed code to make no distinction between realty and per-
sonalty, the election is not limited to personalty, as now
provided, but is granted as to an undivided one-quarter in-
terest in both realty and personalty. Secondly, provision
is made for consideration of nonprobate assets and income,
and the elective share is barred if the spouse recelves at
least one-half the total of the estate property and non-
probate assets. This part also indicates the manner in which
the estate property should be applied to the elective share .
and the method of contribution by the beneficiaries. The
wording of sections in this part follows quite closely that
of sections of the Wisconsin Probate Code.

Section 108. (Surviving spouse's election to take

againstbwill) (1) If a decedent is domiciled in this state
at the time of his'déath and dies testate, the surviving
spouse of the decedent has a right to elect to take the share
provided by this section. The eléctive share consists of
one—fourth of the value of the net estate of the decedent,
-réduced by the value of the following property given to the
surviving spouse under the will of the decedent:

(a) Property given outright;

(b) The presenf value of legal 1life estates, if capable

of valuation with reasonable certainty; and
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(c) The present value of the right of the surviving
spouse fo income or an annuity, or a right of withdrawal,
from any property transferred in trust by‘the will that is
capable of valuation wifh reasonable certéinty without regard
to the powers forfeited under subsection (é) of this section.

(2) Except as to property applied under subsection (1)
of this section to reduce the elective éhare, an election to
take under this section forfeits any other right to take under
the will and under the law of intestate succession. If the
will would otherwise create a power of appointment in the sur-
viving spouse, the spouse by electing to take under this sec—v
tion retains the power only if it is not a general power of
appointment as defined in subsection (5) of ORS 118.010 and
the testator has not provided otherwise, but the spouse for-
feits any general power of appointmeént. A power to pay more
than the income or annuity or withdrawals, the value of which
redgced the elective share under paragraph (c) of subéection
(1) of this sectidn, or to apply additional principal or in—
come 1n behalf of the eledting spouse, may not be exercised
in favor Qf the electing spouse.

(3) The right to elect may be barred under section 109
of this Act, or may be denied or the share reduced under sec-

tion 110 of this Act.

Advisory Committee Comment

Section 108 gives to a surviving spouse the right to
elect an undivided one-quarter interest in the reduced net
estate. It will correct present inequities by allowing the
spouse to accept property given by will, but reduces the un-
divided one-quarter interest by the amount so given by the
will., This provision will therefore preserve the testamentary
dispoSitéon in favor of the spouse without any increase in the
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net cost to the estate. On the other hand, the section
spells out that by election the spouse forfelts benefits

not -specifically enumerated as reducing the elective share,
and forfeits general powers of appointment and rights to 1n-
vasion of trust principal. :

"Net estate" 1s elsewhere defined in the proposed code
as the real and personal property of a decedent, except prop-
~erty used for the support of his surviving spouse and chil-
dren and for the payment of obligations of the estate. Thus,
the electing spouse would be entitled to provision made by
the court for support, in addition to the elective share.

The following is from the comment on section 861.05,
Wisconsin Probate Code, with indicated changes and deletions
- to make the comment applicable to section 108:; :

"An election against a will by a widow under
existing law often results in distortion of the
estate plan; dower gives her a one-half interest
in each parcel of realty; the elective share in
personalty passes to her outright free of any
trust set up by the will. This section preserves
the testamentary scheme to a large degree by re-
ducing the elective share of one-quarter by inter-
ests passing to the spouse under the will if those
interests are capable of valuation. Thus if she
is given a life interest under a trust, and that
Interest can be valued on the basis of 1ife ex-
pectancy tables, an election would not destroy the
trust; but the wife could elect only the differ-
ence between the value of her interest under the
trust and her one-quarter elective share.

"An election to take against the will for-
feits all rights in the estate (except those pre-~
served in reducing the elective share); this in-
cludes a right to share in intestate property

It should, however, be noted that where the

spouse takes under the will, . . . the Intestate
Succession chapter will give the spouse a share
in intestate property; . . . ¥n the latter situa-

tion a testator would normally want the spouse to
share in intestate property. Where the spouse
elects against the will, however, the spouse 1is
already taking a share of intestate property since
that is included 1in the net probate estate on
which the share is computed; moreover, under gec-
tion 113 the intestate property is used to satis-
fy the elective share.

"The impact of election on powers of appoint-
ment and on powers of a trustee deserves specilal
treatment. Subsection (2) sets forth the rules.
The existing law is that an electing spouse
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retains powers of appointment created by the
wlll, on the basis of the concept of a power
as not an interest in property . . . This sub-
section provides for forfeiture of general and
unclassified powers of appointment created in
the spouse by the will. If the will creates a
special power . . ., such as a 'power to appoint
among our issue,' the spouse may retain such a
power unless the will itself provides for for-
feiture by an election; the reason is that such
- a power is primarily intended to benefit the
class among whom appointment may be made, to
allow for flexibility, rather than to benefit
the donee. Powers in a trustee which may con-
fer direct benefits on the spouse, such as a
power to invade principal to meet the needs of
the spouse, will likewise normally be nullified
by an election against the will. The theory
underlying this section is that the spouse may
not elect against the will and still derive bene-
fits under it, except as those benefits are used
to reduce the elective share. :

"Subsection (3) ties this section with the
ensuing sections, which may in appropriate cases
operate to restrict or nullify the right to
elect.”

Section 109. (How elective share barred) (1) The right

of the surviving spouse to elect .under section 108 of this Act
is subject to bar by the terms of a written agreement signed
by both spouses. Such an agreement may be ehtered into be-
_fore or after marriage.

(2) The surviving spouse is barred if he receives at
least one-half of the total of the following property, such
property to be reduced by the amount of the fedefal estate tax
payable by.reason of such property:

(a) The net estaté;

(b). Joint annuities fufnished by the decedent;

(c)- Proceeds of insurance on the life of the decedent,
whether or not he had any of the incidents of ownership at his

death;

-108-




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section ‘109 (page 109)

(2)(d) Transfers by the decedent within three years before

the date of death of the decedent to the extent to which the
decedent did not receive full consideration in money or money's

worth.




(a) Transfers within thrée years before the dafe of
 death>of the decedént to theiextent'to which the decedent did
not receive consideration in money or money's worth;

(e) Transfers by the decedent during his lifetime as to
which he had retained power, alone or in conjunction with any
person, to'alter, amend, revoke or terminate such transfer or
to designa@e the beneficiary;

(f) Payments from'the empldyer of the decedent or from.
a plan created by the employer or under a contfactkbetween
the decedent and his employer, excluding workmen's compensa-
tion andﬂsocial seéurity paymentsj

(g) Property appointed by the decedent by will or by
deed exchted within three years before the date of his
death, whether thé poWer is general or speciél, but only if
the property 1s effectively apppinted in favor of the sur-
viving spousé; and

| (h) -Property in the joint names of the decedent and one'
or more bther‘persons, except such proportion as is attrib-
utable to donéideration furnished by persons other than the
decedent.

(3) For the purpose of subsection (2) of this section,
the surViving spouse 1is considered‘to receive:

‘ (é) Any propertj as to which the spouse is given all
the incomé and a general power to appoint the principal.

(b) Life insurancé proceeds settled by the decedent on
option, if the spouse is entitled to the interest and has a
general power to appoint the‘prdceeds or to withdraw pro-

ceeds, or 1f the spouse is entitled to an annuity for life or
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instalments of the entire principal and interest for any
period equal to or less than normal life expectancy of the
spouse.

(4) As used in subsection (2) of this secticn, "prop-
erty in the joint names" means all property held or owhed'
under any form of ownership with right of survivorship, in-
cluding cotenancy with remainder to the survivor; stocks,
bonds or bank accounts in the name of two or more bersons
payable to the survivor;'United States Government bonds in
co-ownership form or payable on death to a‘designatea person,
and shares ihrcredif unicns or building and loan associations
-payable on death to a designated person or in joint form.

Advisory Committee Comment

Subsection (1) of section 109 permits the right to elect
to be barred by written agreement entered into either before
or after marriage. ORS 108.140 provides that pre-nuptial
agreements are effective as to property rights between the
spouses. It is intended that the subsection would change
present Oregon law by making the right of election subject to
bar not only by a pre-nuptial but by a post-nuptial agreement.

Subsection (2), which would bar election if the surviv-
ing spouse receives at least one-half of the total of probate
and nonprobate property, would correct what has in some in-
stances caused serious inequities or distortion of careful
estate plans. Frequently, a substantial part of a decedent's
estate passes "outside" probate. Under our present law, a
widow can accept substantial provisions made for her by 1life
insurance or inter vivos trusts and inter vivos transfers of
property and still have the unimpaired election to receive an
undivided one-quarter of the estate personal property. The
following is from the comment on section 861.07, W1scon51n
Probate Code:

"This section replaces obsolete concepts of
jointure . . . and is generally new. It is de-
signed to facilitate advance family planning.
Subsection (1) provides for barring the surviving
spouse by simple written agreement. . . . It ap-
plies to both antenuptial and postnuptial agree-
ments. Such an agreement could, of course, be
set aside by the court if the surviving spouse
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lacked capacity or was subject to undue in-
fluence or if the agreement was the product
of overreaching or misrepresentation. No
attempt has been made to embody such tests
in the statute, but they are left to court

. determination as is true of a challenge on
such grounds to any voluntary transfer or
agreement. The statute reflects the present

- Judicial policy of favorable treatment of
agreements settling property rights between
husband and wife, particularly in cases in-
volving second marriages.

M"Subsection (2) is a completely new
approach. The existing law allows a surviv-
ing widow to elect against a will and re-
ceive her statutory rights in the probate es-
tate even though the deceased husband gave her
the majority of his assets through nonprobate
arrangements, such as life insurance payable
to her or joint ownership passing to her by
survivorship. This is obviously unfair, and
this statutory provision bars the surviving
spouse where he or she has received a majority
of both probate and nonprobate assets con-
sidered together. 1In addition, the statute
recognizes that such property may be tied up
in an arrangement which would qualify for the
marital deduction, rather than passing out-
right, and still constitute a bar."

Section 1lO. (Denial of election or share reduction

when decedent and surviving spouse living apart) In ahy case

kwhére the decedent énd the surviving spouse were living apart
at the time of the death of the decedent, Whether or not
there‘was a deéree for legal separation, the court in its dis-
cretion may deny-any right to elect against the will, may re-
duce the elective share of the spouse to such amount as the
court determines reasonable and proper, or may grant the full
elective share in accordance with the circumstances of the
particular case. The court shall consider the following fac-
tors in deciding what elective share, if any, should be

© granted: Length of the marriage, whether the marriage was a

-111-




first or subsequent marriage for either or both of‘the
spouses; the contribution of the surviving spouse to the
prbperty of the decedent elther in the form of services or
fransfers of property, length‘and cause of the_separation,
and any other relevant circumstances.

Advisory Committee Comment

The last sentence of ORS 107.280, which covers a decree
of permanent or unlimited separation from bed and board,
reads:

"The court may, in making such award, decree
that dower and curtesy, as well as homestead
rights under ORS 116.010 and the election pro-
vided in ORS 113.050, are extinguished and barred."

Section 278 of this draft amends ORS 107.280 to delete

this sentence. The deleted material permitting the court in
a separation decree to bar the surviving spouse's election is
replaced by section 110. This section gives the court the ‘
right to either deny, reduce or grant the elective right, both
in a voluntary separation and in a judicial separation. The
comment on- section 861.09, Wisconsin Probate Code, is as
follows:

"This section is new and changes existing law.
The inequity of allowing election where the surviv-
ing spouse has deserted the decedent during lifetime
should be obvious. The existing law allows even an
adulterous widow to claim dower . . . The difficulty,
however, of providing a fixed rule for separated
couples has led to the proposed section which would
vest discretion in the court to deal with individual
cases on the basis of all available facts. In some
cases of separation no right to elect should be
given; in others a full elective share is proper; in
still others a reduced share would be consistent with
the facts. The judicial burden should not be great
since the number of cases will be few, and the is-
sues are no more troublesome than a property divi-
sion in a contested divorce. The presence of this
section should operate to deter election in many in-
stances where the surviving spouse might otherwise
elect.

"The phrase 'living apart' is designed to mean
more than physical separation. Thus the section.
would not apply merely because an elderly husband
or wife was in a nursing home while the other spouse
resided elsewhere."
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Section 111. (What constitutes election) The surviving

spouse is considered to have elected to take under the will
unless, within 90 days after the date of the admission of the

will to probate or 30 days after the date of the filing of the

inventory, whichever is later, he serves on the personal repre-

sentative or his attorney and files in the estate proceeding a
‘statement that he elects to take under section 108 of this Act
instead of uﬁder the will. The surviving spouse may bar any
right to take under section 108 of this Act by filing in the
estate proceeding a writing, signed by the spouse, electing

to take under the will.

—




- Section 111, (What constitutes election) The surviv-

ing spouse 1s considered to have elected to take under the
will unless, within 90 days after the dafe of theradmission
of the will to probate, he serves on the personal representa-
tive or his attorney and files in the estate proceeding a
sfatement_that he elects to take under section 108 of this
Act instead of ﬁnder the will. The surviving spouse may bar
any right to take under section 108 of this Act by filing in
the estate proceeding a writing, signed by the spouse, elect-
ing to take under the will.

Advisory Committee Comment -

Section 111 is similar in wording to ORS 113.060. There
are, however, two differences. The time is shortened from
six months to 90 days after the admission of the will to pro-
bate, and the surviving spouse is given the right to file a
writing electing to take under the will. Because the pro-
posed code shortens the period for preferred treatment of
claims and the time for filing a willl contest from six months
to four months, the committee considered 90 days after admis-
sion of the will to probate sufficient time to decide whether
or not to elect against the will. The last sentence 1s taken
from section 861.11, Wisconsin Probate Code. The usefulness
of this provision to estate administration is apparent.

Section 112. (Election by guardian of surviving spouse)
An election undér section 108 of this Act may be filed on be-
half of an 1lncompetent surviving spouse by a guafdian of the
spouse. A guafdian may elect against the will only if addi-
tional assets are needed for the reasonable support of the
surviving spouse, taking into account the probable needs of
the spouse, the provisions of the will, any nonprobate prop-
erty arrangements made by the decedent for the support of the
spouse and any other assets, whether or not owned by the

spouse, avallable for such support. The election shall be
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subject to the approval of the.court, with or without notice
to other‘interested.persons.

Advisory Committee Comment

Section 112 will replace ORS 126.300. In .explanation of
the wording restricting the right of the guardian to elect,
which is taken from section 861.11, Wisconsin Probate Code,
i1s the following Wisconsin Probate Code comment:

"Although 233.14 allows election by a guardian,
-no driterion for such election is stated; whereas
this section allows election in such a case only if
additional assets are needed for the reasonable
support of the spouse; election merely to swell the.
~estate subject to guardianship is undesirable for
the entire family."

Section 113. (Payment of’elective share) Estate prop-
erty shall be‘applied in satisfaction of the elective share
in the following order, unless the will directs otherwise:

(1) Any intestate property;

(2) After the intestate property is éxhaQSted, each
devisee shall contribute ratably to the elective share out of
the portion of the estate passing to him under the will, ex-
cept that in abating the interests of the devisees the charac-
ter of the testamentary plan adopted by the testator shall be
preserved so far as possible. However, persons to whom the
will gives tangible personal property not used in trade, agri-
culture or other business are not required to contribute from
such property unless the particular gift fofms a substantial
part of the total estate and the court specifically orders
contribution because of such gift.

Advisory Committee Comment

Section 113 is new. There is no equivalent section in
the present statutes indicating the manner in which the elec-
tive share is to be selected and paild from the estate. The
impact of election on distribution of the estate to other

-114-




Preliminary Draft

Proposed Oregon Probate Code
Advisory Committee Changes
December 6, 1968

Section 113 (page 114)

(2) After the‘intestate property is exhausted, each
devisee shall contribute ratably to the elective share out of
the‘portion of the estate passing to him under the will, except
that in abating the interests of the devisees the character
of the testamentary plan adopted by the testator shall be
preserved so far as possible. [However, persons to whom the will
gives tangible personal property not used in trade, agriculture
or other business are not required to contribute from such
property unless the particular gift forms a substantial part
of the total estate and the court specifically orders contribution

because of such gift.]




beneficiaries under the will is presently left to judicial
determination. The wording specifically exempting from
contribution to the elective share heirlooms, pictures,

home furniture and other specific bequests will be useful in
an area which has caused problems in the past.

Part 3. Title anvaossession of Property

Section 114, (No distinction between real and personal

property) Sections 1 to 208 of this Act shall apply without
distinction between real and personal property.

Advisory Committee Comment

The wording of section 114 is taken, generally, from sec-

tion 3-101, Uniform Probate Code. The rationale of the concept
of making no distinction between real and personal property is

described in the following comment. on section 852.01, Wiscon-
sin Probate Code, a section setting forth the basic rules for
intestate succession:

"This section makes one very substantial
change in the legal structure of intestate
succession in Wisconsin. Existing law treats
real property in a different manner than per-
sonal property and even within the classifica-
tion of real property draws a sharp distinc-
tion between the homestead and other real prop-
.erty. These distinctions are products of our
inherited system of descent and distribution,
drawn from the English law of prior centuries
and abandoned in England by statute in 1925;
the separate descent of the homestead is added
as a purely American statutory innovation.

The result of this hodgepodge of legislation

is that inheritance rights are dependent.upon

the kind of property owned by the decedent.

There 1s no longer any sound policy reason for
retaining these distinctions, and the modern
trend is toward a single system of inheritance
(intestate succession) with abolition of common-
law dower and curtesy. This statute provides a
single rule for inheritance of all kinds of prop-
erty. Although there is a strong argument for
special treatment of the home, the present law

of homestead and descent is illustrative of the
complexities involved in attempting any such dis-
tinction. Moreover, most homes are owned jointly
by husband and wife and do not pass under the
intestate law at all (but go to the survivor
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because of the survivorship right in joint
tenancy) ."

It is recognized that many of the most difficult prob-
lems in our present probate code arise because of this arti-
ficial distinction between real and personal property. The
proposed code, in all the areas of intestate succession and
administration, would réesolve these technical difficulties by
abolishing al} distinction between real and personal property.

Section 115. (Devolution of and title to property)

(1) Upon the death of a decedent, title to his pfoperty
vests:

(a) In the absence of testamentary disposition, in his
helrs, subjJect to support of spouse and children, rights Qf
creditors, administration\and sale by the personal representa-
tive; or

(b) In the persons to whom it is devised by his will,
subject to support of spouse and children, rights;of credi-
tors, right of the surviving spouse to élect agaihst the will,
administration and sale by the personal representaﬁive.

(2) The power of a person to leave property by will, and
the rights of creditors, devisees and heirs to his property,
are subject to the restrictions and limitations expressed or
implicit in sections 1 to 208 of this Act to facilitate the
prompt settlement of estates.

Adviéory Committee Comment

The wording of section 115 is taken, generally, from sec-
tion 3-101, Uniform Probate Code.. It would change the present
law of Oregon in that i1t would vest title at the date of death
to the personal property of the estate, as well as to the real
property, in the heirs or devisees. The section spells out
that this vesting is subject to support of spouse and children,
creditors' rights, elective share of the surviving spouse, ad-
ministration and sale by the personal representative. See
ORS 111.020 and 111.030,
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Section 116. (POSSessiQn and chtrqlvof decedent's

estate) A personal representative has a right to and shally

take possession and control of the estaté of the decedént;
except that he shall nbt’be required to take possession of or
be accountable for property in the possession of an heir or
devisee unlessvin his opinion possession by the.personal
representative is reasonably required for purpoées of admini-
stration.

Advisory Committee Comment

The wording of section 116 is based upon that of sec-
tion 3-409, Uniform Probate Code. It would replace ORS
116.105. The section spells out what has been a difficult
practical problem in the present probate code. The pro-
posed code recognizes the factual situation that much of the
real and personal property of an estate should remain, and
rightfully so, in the possession of those to whom it is left
by will or intestacy who were in actual possession at the
time of the decedent's death. Section 116 specifies that the
personal representative may recognize such possession and is
only required to take actual possession where it is required
for purposes of administration.

Part 4. Duties and Powers of Personal Representatives

Advisory Committee Comment

This part adopts to a considerable extent the approach
to administration of estates of the Uniform Probate Code.
The general approach of the Uniform Probate Code to this
matter is that the personal representative is glven power to

" act without hearing, order or adjudication of the probate

court, unless he desires to secure such hearing, order or
adjudication.

This new approach will be most noticeable in the sec-
tions of this part covering sale, mortgage, lease and other
dealings with property of the estate. These powers of the
personal representative are given without the requirement of
petition, hearing, notice and court order and confirmation of
these transactions. The concept does not seem radical when
it is remembered that the Oregon courts have always recog-
nized the right of a testator to give his executor exactly
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the same power to operate without court order as the proposed
code would do in the absence of testamentary instructions.
Logically and factually, there seems no reason why the per-
sonal representative in an intestate situation or in the ab-
sence of testamentary provisions should not be given the same
power over the administration of the estate as now given by a
testator by his will,.

It should be noted further that in the usual will where
the executor is guthorized to act without court order or
supervision in the sale of estate assets, the executor is op-
erating without bond. In the proposed code, in an intestate
gituation, a surety bond is reguired in all cases, and the
court i1s glven a wider discretion to require a surety bond in
testate situatlons where the court deems such protection ad-
visable. The proposed code also imposes a liability upon the
personal representative for a breach of his fiduciary duty
"to the same extent as a trustee of an express trust." It
would seem, therefore, that under the proposed code the actual
protection to the estate 1s much greater than under our pres-
ent probate code. :

General comment should be made as to certain other funda-
mental differences between the present probate code and the
proposed code. First, no distinction 1s made in the proposed
code as between real and personal property; they are included
and treated identically in all the powers granted 1n this
part. Second, the provislions concerning the title and posses-
sion of property, both real and personal, are spelled out in
the proposed code. No such specific provisions occur in the
present probate code. There is a fundamental change in this
area from our present law. In the proposed code, title to
both real and personal property is vested in the heirs or
devisees; under the present law, title only to the real prop-
erty 1s so vested. S

This part sets out more comprehensively and in greater
detall than our present statutes the powers and duties of the
personal representative in a number of areas. The committee
believes this feature will have particular value to attorneys
who may not specialize in probate practice, many of whom have
expressed the difficulty of finding code provisions covering
specific powers, duties and problems.

~Section 117. (Time of accrual of duties and powers of

pérsonal representative) The duties and powers . -of a bersonal
representative commence upon the issuance of his letters. |

The powers of a_personal repfésentative relate back in time B
to give his acts occurring prior to appointment the same |

effect as those occurring thereafter. A personal
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Section 119 (page 119)

Section 119. (Personal representative to proceed without

court order; application for authority, approval or instructions)

A personal representative shall proceed with the administration,
settlement and distribution of the estate without adjudication,
order or direction of the court, except as provided in sections

1 to 208 of this Act. However, [he] a personal represéntative

or an interested person may apply to the court for authority,

approval or instructions on any matter concerning the admin-
istration, settlement or distribution of the estate, and the court,
without heéring or upon such hearing as it may prescribe, shall
instruct the personal representative or rule on the matter as

may be appropriate.




representative may ratify and accept acts on behalf of the es-
tate done by others where such acts would have been proper for
a personalrrepresentative.

Advisory Committee Comment

Section 117 is taken from section 3-401, Uniform Probate
Code. We do not find an equivalent of this most useful section
in the present Oregon statutes. The value of spelling out this
provision 1s self-evident.

Section 118. (General duties of personal representative) .

A personal representative is a fiduciéry who is under a general
duty to and shall.collect the income from preperty of the es-
tate in his possession and preserve, settle and distribute the
estate in accordance-withrthe terms of the will and sections l.
to 208 of this Act, as expeditiously and with as little sacri-
fice of value as is reasonable under the circumstances.

Advisory Committee Comment

The wording of section 118 is taken from section 3-403,
Uniform Probate Code. The section incorporates the present
provisions of ORS 116.105.

Section 119. (Personal representative to proceed without

court orderg application for authority, approval or instruc-

tions) A personal representative shall proceed with the ad-
ministration, settlementAand distributien of the estate without
adjudication, order or direction of the court, except as pro-
vided in sections 1 to_208vof this Act. However, he may apply
to the court for authority, approval or instructions on any
matter concerning the administration, settlement or distribu-
tion of the eState, and the court,iwithout hearing or upon such
hearihg as it may preseribe, shall instruct the personal repre-
sentative or rule on the matter'as may be appropriate.

Advisory Committee Comment

Section 119 is taken from section 3-404, Uniform Probate
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Code. The thrust of the section was commented on in the intro-
ductory comment on this part of the proposed code. It gives
full authority to the personal representative to proceed without
court order, unless he desires the authority, approval or in-
structions of the court in particular situations.

Section 120. (Information to devisees, heirs; Division of

State Lands and others) (1) Upon his appointment a personal

- representative shall deliver or send by ordinary mail to the
devisees and heirs named in the petition for appointment of
personal representative, at the addresses there shown, informa-
tion that shall include: |

(a) The title of the court where the estéte‘proceeding is
pending and the clerk's file.number;

(b) The name of the decedent and the place and date of
his death;

(c) Whether or not a will of the decedent has been admit-
ted to probate; »

(d) The name and address of the personal representative
and his attorney; and ‘

(e) The date of the appointment of the personal repre-
‘senfative. |

(2) The failure of the personal representative to givé
Information under subsection (1) of this section 1is a breach of
his duty to the persons‘concerned, but shall not affect the
- validity of his appointment, powers or duties.

(3) 1If it appears from the petition for appointment of a
personal represeﬁtative that there is no known'person to take
by descent the net intestate estate, the personal representa-
tive shall deliver or send by ordinafy«mail,to the Directh of
the Division of State Lands é copy of the petition and the in-

formation required by subsection (1) of this section.

(4) A personal representative may inform other persons of
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Section 120 (page 120)

Section 120. (Information to devisees [,] and heirs

[, Division of State Lands and others]) (1) Upon his appoint-

ment a personal representative shall deliver or [send by ordinary]
mail to the devisees and heirs named in the petition for appoint-
ment of personal representative, at the addresses there shown,

information that shall include:

Delete all of subsections (3) and (4).
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Section 120 (page 121)

[(5)] (3) Within 30 days after the date of his appoint-

ment a personal representative shall [file] cause to be filed

in the estate proceeding proof by an affidavit of the delivery
or mailing required by this section. The affidavit shall include
a copy of the information delivered or mailed and the names

of the persons to whom it was delivered or sent.




his appointment by delivery or ordinary mail.

(5) A personal representative shall file in the estate
proceeding proof by an affidavit of -the delivery or mailing re-
‘quired by this section. The affidavit shall include a copy of
the infofmation delivered or malled and the names of the per-
sons'to‘whom it was delivered or sent.

Advisory Committee Comment

Subsections (1), (2) and (4) of section 120 are taken
from section 3-405, Uniform Probate Code. In the case of an
intestate estate, no provision is contained in the present
probate code for notice to the heirs of the institution of
the probate and the appointment of the personal administrator.
ORS 115.220, first enacted in 1963 and amended in 1965, pro-
vides that in a testate proceeding a copy of the will shall
be mailed to each legatee and devisee. The committee agreed
that it seemed advisable that an informal notice be given to
the heirs at law in an intestate situation and to the devisees
in a testate estate, notifying them of the institution of the
probate and furnishing the necessary information required by
section 120. This seemed a more sensible provision than the
present one for mailing a copy of the will. It is obvious
that upon notification any party properly interested can pro-
cure a copy of the will. The committee believes that from the

~standpoint of due process alone the notice provision is sen-
sible. In addition; since the proposed code gives the personal
representative broad powers to operate without specific court
approval, notice to interested persons seems desirable.

Opposition in the past to a notice requirement of this
type has been based to some extent on a fear that technical
failure to give notice to some party could be held a jurisdic-
tional defect in the probate proceeding. The provision is,
therefore, spelled out that failure to give the notice is not
Jurisdictional and does not affect the validity of the appoint-
ment or the powers or duties involved.

Subsection (3) replaces and changes ORS 115.310(2).
ORS 115.310(2) provides that no order appointing a personal
representative may be granted by the court in a possible es-
cheat situation until there has been filed proof of service
of a copy of the petition for appointment upon the State Land
Board. Subsection (3) provides for delivering or mailing the
same information to the Director of the Division of State
Lands by the personal representative as is given 60 the heirs
at law. Since, in the case of escheated property, the State
of Oregon is in the position of an heir at law, it does not
seem appropriate that a different procedure should be set up
in such a case than if there were living heirs. The committee
felt that there is every advantage in having a prompt appoint-
ment of a personal representative who would give due
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notification to the State Land Board and .with whom the State -
Land Board would be able to communicate. Section 120 would
obligate the personal representative to send the State Land -
Board a copy of the petition, as now required, and also the in-
formation of his appointment otherwise required to be sent to
heirs and devisees. -

Section 121. (Publication of notice to creditors) (1) Upon

his appointment a personal representative shall cause a-notice
to creditors to be published once in each of two successive
weeks 1in; .

(a) A newspaper publlshed in the county in Wthh the es-
tate proceeding is pendlng, or '

(b) If no newspaper is pubiished in the county in’Which
the estate proceediné is pending, a newspaper designated by:the
_court. | | - .

(2) The notice shall include:

(a) The name of the decedent;

(b)) The name and~address of the personal representative
and his attorney;

(c) A statement requiring all persons having clalms
against the estate_tO'present them,’within four months after
the date of the flrst publlcatlon of the notice, to the per—
sonal representative at the address designated in the notlce
for the presentatlon of claims; and

(d) The date of the first publlcatlon of the notice.

(3) A personal representatlve shall file in the estateh
proceeding proof by an affidavit of the publlcatlon of notice

requlred by thlsvsectlon. The aff1dav1t shall include a copy

of tThe published_notice.

Advisory Committee Comment

Section 121 i1s a redraft of ORS 116.505.  The first basic
change 1s that the number of publications is cut from five to
two. The committee considered that the first publication is
the one most likely to be seen by those who systematically
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Section 121 (page 122)

Section 121. (Publication of notice to [creditors] interested
persons) (1) Upon his appointment a personal representative

shall cause a notice to [creditors] interested persons to be

published once in each of two [successive] consecutive weeks in:

(2)(a) The title of the court where the estate proceeding

is pending;

[(a)] (b) The name of the decedent;

[(b)] (c) The name [and address] of the personal repre-

sentative and his attorney and the address at which claims are

to be presented;

[(¢)] (d) A statement requiring all persons having claims
against the estate to present them, within four months after the
date of the first publication of the notice, to the personal
representative at the address designated in the notice for the
presentation of claims; and

[(d)] (e)  The date of the first publication of the notice.




check such notices, and that two:publications would be adequate.
The second change 1s that the section designates the informa-
tion which must appear in the published notice. The committee
felt that the notice should be kept as simple as possible and
that the four items required by subsection (2) gave adequate
notice. Finally, it was felt that, in view of the present
state of the technology of communications, the period for filing
claims could reasonably be cut from six to four months, to at-
tempt to shorten the time of probate. Beyond this, section 121
merely clarifies the wording of the present statute.

Section 122. (Inventory; filing; contents) Within 60

days after the date of his appointment, unless a longer time
is'granted by the court, a personal'réprééentative shail filé
in the estate proceeding an inventory of all the property of
‘the_eétate that has come into his possession or knowledge.

The invent@ry shall show the estimates by the personal repre-
sentative of the respective true cash values as of the date

of the death of the decedent of the properties described in
the inventory.

Advisory Committee Comment

Sections 122 to 126, covering inventory and appraisement,
would supersede and replace ORS 116.405 to 116.465. The back-
ground for these sections is taken principally from sections
361 to 365, Iowa Probate Code. For other comparable provi-
sions, see chapter 11.44, Washington Probate Code; chapter 858,
" Wisconsin Probate Codesy and sections 3-406, 3-407 and 3-408,
Uniform Probate Code.

Section 122 includes much of the wording of ORS 116.405,
with the following differences. The initial period for filing
an inventory is changed from one month to 60 days, which the
committee felt was a more realistic period. The requirement
of the ocath is eliminated, as 1s done in all the other pro-

- visions of the proposed code. Section 122 makes a basic

change in that the inventory shall include the personal repre-
sentative's estimate of the true cash value of the items he
lists therein. This would permit the personal representative
to include his own appraisal of such items as bank accounts,
cash items, securities whose quotations are listed on the major
stock exchanges and shown in the daily newspapers and other
items where an appraisal is not necessary to arrive at the
actual frue cash.value.
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Section 123. (Property discovered after inventory

g;;gg) Whenever any property of the estate not included in-
the inventory comes into the possession or knowledge of the
personal representative, he shall either file in fhe estate
proceedling g supplemental inventory within 30.days after the
date of receiving‘possession or knowledge, or include the
property in his next accounting.

Advisory Committee Comment

Section 123 would replace ORS 116.415. However, it
allows 30 days for the preparation and filing of a supplemen-
tal inventory, and further gives the personal representative
the option of including the after- dlscovered property in his
next accounting.

.Section 124. (Appraisement; employment and appoint-

ment of appraisers) (1) The personal representative may em-

~ploy a qualified and disinterested appraiser to assist him
in the appraisal of any property of the estate the value of
which may be subject to reasonable doubt. Different persons
may be employedvto appraise different kinds of property{

(2) The court in its discretion may direcﬁ that all or
any part of the property of the estate be appraised by one or
more appralsers appointed by the court.

(3) Property for which appraisement»is required shall
be appraised at its true cash value as of the date of the
death of the decedent. Each appraisement shall be in writing
and shall be signed by the appraiser making it;

(4) Each appraiser is entitled to be paild for his serv-
ices from the estate a reasonable fee and necessary expen-

Ses.
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Section 124 (page 124)

(4) Each appraiser is entitled to be paid [for his services]

a reasonable fee from the estate [a reasonable feel] for his

services and to be reimbursed from the estate for his necessary

expenses.




Advisory Committee Comment

- Section 124 embodies a fundamental change in the ap-
praisement procedure. The power to employ the services of
Mqualified and disinterested appraisers" is placed in the
hands of the personal representative, in much the same man-
ner as the other professional helper (the attorney for the
estate) is retained. The sectlon, rather than settlng out
fixed fees as now contained in ORS 116.425, provides, in sub-
section (4), that the appraiser shall be paid "a reasonable
fee and. necessary expenses." Members of the committee have
not only heard criticisms from their clients and the general
public of the appraisers' fees in some instances, but have
received criticism from realtor and professional appraiser
groups. They appear to feel, and in the opinion of the com-
mittee justly so, that the relationship of the appraiser to
the personal representative should be similar to the present
attorney relatlonshlp : :

- 80 far as appra1s1ng real estate 1s concerned, the fol-
lowing recommendations are quoted from a letter received
from Oregon Chapter #1U4, American Institute of Real Estate
Appraisers:

"I. That some form of qualification as
evidenced by membership in a properly recog-
nized professional organization or by examina-
tion or by demonstration, be a requirement of
eligibility to, appraise an estate or a portion
of an estate and that appointment be made only

. for such portlon of an estate for which proper
;,quallflcatlon is ‘so evidenced. ,

MIT. That.appraisal fees be agreed upon in
advance (prior to assignment) and that they be
based on the investigation and analysis neces-
‘'sary for a proper appraisal, rather than on the
~amount of value found. A procedure somewhat simi-
lar to that which is in current use by the State
Highway Commisslion is suggested.

"ITI. That any appraiser for an estate or a
portion of an estate should sign and attest to his
opinion of value only on types of assets for
which his qualifications are in evidence.

"IV. That the over-all value of an es-
tate be submitted to the Court by the attorney
conducting probate thereof, and that such be a
composite of values found on various types of
assets; each by persons qualified to appraise
the specific types involved."

In general, the committee believes that the provisions

section 124 meet the criticisms and suggestions referred to.

_125-

of



The section requires a qualified and disinterested appraiser.
Different appraisers may be employed to appraise different
kinds of assets. The employment would be on a reasonable
.fee and expenses basis, which would take into account the
difficulty and expertise required in individual appraisals.

Power 1s retained in the probate court to direct that
all or any part of the property be appraised by one or more
appraisers appointed by the court. It may well be that the
personal representative in certain cases would fail or neg-
lect to arrange for the appraisal, or that he would prefer
to have the court take direction and appointment of the ap-
pralsal and the appraisers.

Subsection (3) replaces ORS 116.435 and substitutes the
requirement that each article shall be appraised "at its true
cash value as of the date of the death of the decedent."

This wording has been adopted in preference to the phrase
"full and true value," which now appears in the inheritance
tax statutes (ORS 118.640). '

Section 125. (Naming or appointment of personal repre-

sentative does not discharge claim against him) The naming

or appointment of any pe