HOME ADDRESS
THOMAS R. MAHONEY
510 COREGON BANK BLDG.
PORTLAND, DREGON 97204

STATE OF OREGON
OREGON STATE SENATE
SALEM 97310

January 18, 1967°

TO MEMBERS OF THE SENATE JUDICIARY COMMITTEE:

The Judicial Council has requested the Judiciary Committee to
introduce the bills briefly explained below "at the request of the
Judicial Council,” Will you please indicate your preference on
this action, Introduction of the bills will, of course, imply
neither approval nor disapproval by any member,

§ﬁ!iq ) Judicial discipline and removal (Joint Resolution
amending Constitution)

Companion measure to above Resolution amending
statute

Permissive electronic court reporting

Elimination of Justice Courts within 25 miles of
District Cou;53"~

Senator Mahpﬂéy Y i L 7 Yes *;5;_ No ___
Senator Yturr1 ;ég;f ~ Yes é%i_ No ___
Senator Cook vi;ﬁéilz//z//"Q;%Lf?%f%/g Yes _25; No _
Senator Eivers /4E;~‘Iif;;::::::><t:3 Yes dgg;_ No __
Senator Fadeley g;:€49 Tﬁf” Iclﬂiij_q _}iﬂ“ No ___
Senator Husband ,,,_4ﬁ”/g{/'5 (j;ﬂ?éb¢é%4/z// Yes Aéi; No ___

Senator Lent

- Yes/»§ No
Senator McKay ) @*_ /JWﬂﬁk«- éﬁg/ 425? )ufg/ Yes -}(' No

Yes x No

Senator Willner




MINUTES OF MEETING

SENATE JUDICIARY COMMITTEE
Room 113 Capitol Building
March 13, 1967
1:00 p,m,

Present: Mahoney, Chairman; Yturri, Vice Chairman;
Cook, Eivers, Fadeley, Husband, Lent, McKay, Willner;
Paillette, Committee Counsel

Witnesses: Willard C. Schwenn, member of Judicial Council, Hillsboro
Chief Justice William C, Perry
Robert Chandler, Editor, Bend Bulletin, Bend
George Rhoten, Pioneer Trust Building, Salem
Judge Ed Allen, Circuit Court Judge, Eugene
Kathleen Beaufait, Legislative Counsel

Senate Bill 124 and Senate Joint Resolution 9

Mr. Willard Schwenn explained that he was Chairman of the subcommittee
within the Judicial Council which had made the study on the question of
discipline, censure and removal of judges, He outlined that the present
procedure for removal of judges required an inordinate amount of time, was
difficult to apply, required a full scale trial, was expensive, cumbersome
and ineffective. His subcommittee found that other states had gone to a
commission device -- specifically California, Texas, Illinois, Louisiana
and New Jersey -- and the commission plan was being considered in Colorado,
Florida and New Mexico. After considerable study and after discarding a
detailed constitutional amendment, Senate Joint Resolution 9 was accepted
by the Judicial Council,

Mr, Schwenn explained the operation of the proposal and noted that it
differed from the California plan which required either removal or, in
effect, acquittal. The Judicial Council felt provision should be made to
permit suspension or censure, either publicly or privately, and under their
proposal it would be permissive with the Supreme Court as to whether the
judge should be removed while proceedings were pending and also as to
whether he would be denied his pay while he was suspended.

Senator Lent asked if subsection (d) of SJR 9 was intended to be
include the use of drugs and intemperate language and Mr. Schwenn replied
that he believed it would apply to either liquor or drugs but not to
intemperate language and suggested that this wording be clarified if there
was doubt concerning its intent. Senator Lent asked if the Council had
given any consideration to judges who were habitually discourteous and
disrespectful to lawyers and litigants and Mr, Schwenn called attention
to the general language in subsection (1) of SJR(}9 -- "conduct that brings
judicial office into disrepute." T

Senator Cook asked Mr. Schwenn if his committee had made any effort to
draft legislation following the philosophy of Article VII of the Constitution
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rather than amending the Constitution. Mr. Schwenn replied that they
wished to adopt the commission plan, and they felt a constitutional amend-
ment was necessary to do so.

Chief Justice William C. Perry related that there had been judicial
situations which could have been straightened out had there been some
board or commission that could have applied some pressure, He pointed out
that bad publicity for ~the judiciary resulted from a judge on trial and
expressed approval of an implementing procedure for censure, suspension or
removal in the event it was ever needed.

Senator Cook asked Judge Perry if it would be possible to do substan-
tially as proposed in Senate Bill 124 without amending the Constitution and
received a negative reply. Justice Perry explained that the Constitution
spelled out procedures for trying judges as in a criminal trial and expressed
grave doubts that the legislature could pass an Act that would permit it to
be otherwise,

Mr. Robert Chandler stated that there was no one at present who would
come under the provisions of the proposed legislation but this had not
always been the case, He outlined that a comparable system had been used
in California for about eight years during which the California commission
had investigated 39 cases, He indicated that there had been a number of
resignations of judges but only one case had gone to the Supreme Court and
in that case the court held against the commission. One value of the
procedure, he said, was that the cases originally go to the commission in
confidence. '

Mr. George Rhoten said he had talked to a California attorney, Mr,
George Tidey, who had said before the adoption of the commission system in
California, there was massive opposition to it but it had since been widely
accepted and was recognized as one of the most progressive steps the state
of California had taken. Mr, Tidey told Mr. Rhoten that the very presence
of a board of this kind served to raise the level of the administration of
justice and had urged that the statute in Oregon add the element of censure
or suspension which was not a feature of the California law.

Henator Fadeley commented that the original constitutional section
under consideration applied to all public officers and asked if the Judicial
Council had considered making the commission device applicable to all public
officers, Mr., Rhoten replied that the Judicial Council was dealing with
judicial administration and not gone beyond that point., Senator Fadeley
asked Mr. Rhoten if it bothered him to have a separate proceeding which
would place judges 1n greater jeopardy than other public officials, Mr.
Rhoten answered that a judicial office was a position of special trust and
confidence, that lawyers were held to a higher degree of integrity than
others, and he felt this was proper,

Senator Willner asked Kathleen Beaufait if she, as drafter of the
measures, was satisfied that the scope of review had been adequately
defined as being a de novo hearing. Miss Beaufait said she thought the
wording adequate and added that the language was derived from the California
statute.
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Judge Ed Allen stated he had been requested by Robert Jones, President
of the Circuit Court Judges Association, to act as Chairman of a committee
to consider §§“L2ﬂ,and>SJB,9i, He had experienced difficulty in assembling
his committee but had met with Judge Sanders of Roseburg and they had agreed
on some recommendations. He added that he was not in a position to speak
for the other judges.

Judge Allen objected to making judges responsible to an independent
group who would be "looking over their shoulders." He said most judges
agreed there should be a method whereby the incompetent judge could be
removed from office. He did not agree, however, that the provision with
respect to censure or suspension should be a part of the procedure., Any
judge who was bad enough to be censured or suspended should be permanently
removed from office, he said, because, for all practical purposes, he would
have lost his effectiveness as well as the respect of the community. He
proposed amendments which would retain the provision for removal of judges
but would make no provision for censure or suspension.

Judge Allen objected to the general language in SJR 9 -- "
conduct that brings judicial office into disrepute, incTuding but not
limited to:" In subsection (d) he suggested substitution of "habitual
drunkenness." Senator Cook asked if he would object to adding "or use
of drugs" and Judge Allen said he would approve of that addition.

Judge Allen pointed out that the canons of judicial ethics were very
stringent and suggested incorporation of amendments to provide that anyome
suspended or disbarred from the Oregon State Bar could not be a judge.

In regard to Senate Bill 124 Judge Allen suggested that the commission,
instead of requiring appointment of "three judges", should be composed of
a circuit court judge, one district judge and one municipal or county judge.
Since the Supreme Court was to be the reviewing body, he felt it was not
appropriate to have the same man sitting at the trial level and at the
appellate level,

With regard to recommendations for removal, Judge Allen was of the
opinion that seven of the nine méembersof the commission should concur in
the recommendation rather than a simple majority and it should also be
specifically provided that the commission could make a determination that
the complaint or request did not warrant further action of the commission.

Judge Allen was opposed to the provision for appointing masters and
felt it should be deleted entirely. He also noted that no provision had
been included for disposition of retirement funds of a judge removed from
of fice. A substantial sum could be involved, he said, and proposed that
the judge should be entitled to receive, without interest, a sum at least
equal to the money he had contributed. He also proposed to add that any
judge removed from office who was eligible for retirement pay should be
entitled to such retirement pay as though he was retired voluntarily.

Chairman Mahoney asked Judge Allen to submit his amendments to Mr.
Paillette and promised that the committee would consider them at an early
date.
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Mr. Chandler explained that the provision for masters had been included
primarily to provide for a case which would require a long, involved
accounting procedure,

Judge Allen said he did not believe the proposed council could function
without adequate investigative staff and estimated it would cost approximately
$50,000 per biennium, The Chairman commented that inclusion of this
appropriation would effectively kill the bill.

The meeting was adjourned,
Respectfully submitted,

Mildred E, Carpenter, Chief Clerk
Senate Judiciary Committee
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should pass. lle said Senatg Bill 366 would in some respects be preferable
because it would be leSs costly. If one should pass, he suggested an
alternative solution would be to turn more of the fine revenue over to the
counties to be used to pay the additional cost.

Executive session

Senate Bill 120

Senator Cook moved adoption of the following amendment to Senate Bill
120: On page 2 of the printed bill, after line 18, insert "After return of
‘the warrant the court shall cauge the registered owner of the vehicle to be
notified of the complaint. Upon the request of the owner, the vehicle
shall be released to him by the court, pending the outcome of the hearing
on the complaint." The motion carried. Voting for the motion: Cook,
Fivers, Fadeley, Husband, Lent. Voting no: Yturri, Mr. Chairman.

Senator Cook explained the reason for the Bill and there was a dis-
cussion of its ramifications. Senator Yturri moved it be tabled and the
motion carried. Voting for the motion: Eivers, Husband, Lent, Yturri, Mr.
Chairman. Voting no: Cook, Fadeley.

Senate Bill 105

Senator Cook moved that the revisions on page 2, lines 12 through 14,
be restored. The motion carried unanimously. Senator Yturri pointed out
that the bill had been previously amended. Senator Husband stated he was
opposed to the concept of the bill and, after further discussion, moved
that it be tabled. The motion failed. Voting for the motion: Eivers,
Husband. Voting no: Cook, Fadeley, Lent, McKay, Yturri, Mr., Chairman,

Senator Fadeley moved that section 2 read "The dissolution of a
marriage contract may be declared even though both parties may be partially
at fault," Motion carried. Voting for: Eivers, Fadeley, Husband, Lent,
McKay. Voting not Cook, Yturri, Mr. Chairman.

After further discussion, Senator Cook moved that the bill be reported
out do pass as amended and the motion failed. Voting for: Cook, Fadeley,

Lent, McKay. Voting no: Eivers, Husband, Yturri, Mr, Chairman.

Senate Bill 124 and Senate Joint Resolution 9

Copies of Senate Bill 124 and Senate Joint Resolution 9 had been

amended in accordance with the suggestlons made by Judge Allen at the
earlier hearing on these measures and distributed to each member of the
committee, Chairman Mahoney read portions of a letter from Roy Kilpatrick,
attorney, Canyon City, expressing criticism of, and doubting the need for,
the measures.,

Senator Cook moved that the amendments suggested by Judge Allen to
Senate Joint Resolution 9 be adopted plus a further amendment on page 2,
line 18: After "Habitual drunkenness" add "or illegal use of narcotic
drugs". The motion carried unanimously. Senator Cook then moved that
Senate Joint Resolution 9 be reported out do pass as amended and the motion
carried unanimously.
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Senator Lent was excused from the meeting at this point.

Senator Fadeley moved that Senate Bill 124 be amended on page 7, line
18, to allow the chairman and vice chairman to issue process without waiting
until the next full commission meeting. The motion carried unanimously.

Senator Yturri then moved that Senate Bill 124 be reported out do pass
as amended and the motion carried. Voting for the motion: Eivers, Fadeley,
Husband, McKay, Yturri, Mr. Chairman., Voting no: Cook., Chairman Mahoney,
at Senator Yturri's request, said he would lead the floor discussion on
both measures.

Senate Bill 134

Senator Cook spoke in opposition to Senate Bill 134, Senator Yturri
pointed out that the bill had been previously discussed and the majority
of the committee had decided on a seven year limitation. He moved to
substitute "seven" for "six" on page 3, line 11, The motion carried
unanimously. Senator Yturri then moved that thé bill be reported out do
pass as amended and the motion carried. Voting for the motion: Eivers,
Husband, McKay, Yturri, Mr. Chairman. Voting no: Cook, Fadeley.

Senate Bill 234

Mr. Paillette called attention to the amendment on page 3 of Senate
Bill 234 which he had prepared in accordance with the committee's previous
request to resolve conflicts between Senate Bills 234 and 405. Senator
Fadeley explained that both bills had been introduced because there was a
lack of uniformity in counting the time served. The only question, he said,
was that it might encourage a man to stay in the county jail pending an
appeal.

Mr. Paillette noted there had been discussion earlier that Senate Bill

234 applied to Oregon Correctional Institution and the penitentiary whereasc

Senate Bill 405 applied to county jails, He explained that ORS 137.390
referred to ORS 137.370 and by reference Senate Bill 234 would apply to
county jail sentences as well as sentences to the penitentiary and OCI.

Senator Fadeley moved that the amendments to Senate Bill 234 be
accepted and the motion carried unanimously. He next moved that the bill

be reported out do pass as amended and this motion also carried unanimously.

Senate Bill 241

Senator Fadeley noted that Senate Bill 241 had been previously amended

and moved that it be reported out do pass as amended. The motion carried
unanimously.

Senate Bill 347

Senator Yturri moved that Senate Bill 347 be reported out do pass and
the motion carried unanimously.
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Dates March 23, 1967
To: Members of Senate Judiciary Committee
From: Thomas R. Mahoney, Chairxman

Yesterday the committee voted a "do pass as amended"
recommendation on Senate Joint Resolution 9. The amendments
adopted would delete reference to "oensured or suspended” oun
line 8, page 2, of the resolution. To conform Senate Bill 124
to this amendment, we would need to change any reference to
the "Commission on Judicial Fitness" to the'Commission on
Judicial Removal™ and delete references in the bill to censure
or suspension.

Will you please indicate below whether you would

approve such amendments to Senate Bill 124,

vea L Yo
e
5= [/&:} :
I el e
Slgnaturexfiif“R?w*e”’ﬂffrt - (o

Also voting ves (letters on file):

Cook, Fadeley, Husband, Lent, McKay, Yturri, Myr. Chairman.
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SJR 9 originally included as a ground -- to bring the judicial
office into disrepute including but not limited --- and listed several
specific acts. This was replaced with'Conviction in a court of this
or any other state, or of the United States, of a crime punishable
as a felony or a crime involving moral turpitude.

There could be wilful misconduét in judicisl office, which
would not be beneficial to a judicial system, but would not be grounds
for investigating judge under judicial duties.

Mr. Schwen believed the Senate improved the temperance provision
by substituting "drunkeness or use of narcotic drugs. They also
added grounds as suspension or membership from Oregon State Bar,
which would apply to both judges as member of the Oregon State Bar
and those who were not. The amendments constrict the behavior that
could be examined. :

Mr. Schwen continued his testimony on this bill which provides
for the commisgsion which would be composed of 3 members of the Oregon
State Bar, 3 judges appointed by the Supreme Court and 3 laymen
appointed by the Governor subject to conformation by the Senate.

This also includes technical procedures such as confidentiality of
proceedings, and removal would have to be on majority recommendation.

Mr. Schwen reiterated this legislation is preventative and
anticipatory, and not because they feel they have a situation presently
in Oregon.

Rep. Harland asked what the reasons were for the removal of
of approximately 25 judges in California. Mr. Schwen answered that
California uses the language "misconduct which brings the judicial
office into disrepute! In some instsnces this would involve personal
moral conduct.

Rep. Harland asked if he personally would like to restore
the language the Senate deleted, and he answered yes.

In answer to Rep. Davis! question regarding mental incompetency,
Mr. Schwen said there could be some question. The present statutes
only deal with senility ahd age and are not broad enough.

Rep. Skelton wished him to define moral turpitude as he was
unable to f£ind it in ORS index? Mr. Schwen stated they would have to
go to case law. Rep. Skelton disggreed with this procedure. Mr. Schwen
added a commission would first conduct a hearing, but only after
considerable conseqguences. Many recommendations would have to go
to the Supreme Court and he had no fear for abuse.

Rep. Skelton questioned incurring the displeasure of the IRS,
and Mr. Schwen answered that under this bill there would have %o be
an actual conviction, he also believed the Oregon State Bar requires
a conviction before disbaﬁﬁng. '

Rep. L. Johnson was concerned with the commission holding
private hearings. Mr. Schwen felt they were necessary because 1t
would be tragic for a judge brought in on a hearing with the
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intlination to the public that where'"there is smoke there must be
some fire". If he wished a public hearing it would be arranged.

The Commission would make the recommendation for removal and at

that time could be made public. The final order would be entered

by the Supreme Court. The Senate felt conffidentiality was necessary
when they took out general language. It would be a mistake to have
to convict a judge before removal. : :

Another point was the plan as proposed, the commission could
confront the judge with accusations, and experience indicates the
Judge~would atbempt to correct the problem. However, under the
objection,this would be impossible because they are saying =--if
judge is bad enough convict him. This would be a better approach
as gives the commission some flexibility.

In further questioning by Rep. L. Johnson Mr. Schwen answered
wilful misconduct in a judicial office would be obviously contemplated
bad faith. The word misconduct is subjective but the commission
would have to meke decision. The only alternative would be to spell
out and this would defeat the purpose of brevity.

Chief Justice Perry, appeared in favor of this approach. He
would construe "wilful misconduct" as being limited to the duties
as a judge, such as acts like accepting bribes. He believes judges
should be as reponsible to requirements of morality and decency in
judicial work as any other individual. The present method of recall
and public impeachment do not meet the requirements.,

He does not approve of the Senate amendments as suspension
or disbarment is carrying it too far and would put an extra burden
on the State Bar. He would prefer more flexibility. Although
some wouldn't agree,there would be merit in censure and could be
very effective, :

In regard to moral turpitude, he stated a case involving
income btax where there was failure to file would not mean moral
turpitude. However, wilful misrepresentation of income where you
have a knowledgeable fact would involve moral turpitude.

E§_163§4— Authorizes Oregon State Bar to adopt Client Security Fund plan

Rep. Howard Willits first appeared in favor of bill and
stated the primary purpose is to protect the public from defecating
lawyers and to enhance the image of the legal profession so that any
client may approach any lawyer with full measure of confidence, This
applies to a very small number and the legal profession need not feel
. they are only part of society with such requirements., There has been

a great deal of interest and several newspapers have recently contained
editorials. '

George_ Hibbard, Oregon City lawyer, and Chairmen of Oregon
State Bar Clients! Security Fund Committee next appeared and called
attention to a digest of the history of such a fund prepared by a
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Rep. Harlan moved to restore language on lines 9 and 10 '"conduct
that brings judicial office into disrepute . . .". Motion Failed.

Aye: Harlan, Skelton and Wilson--others No. (Bedingfield absent).

Rep. Johnson moves to amend by inserting a new item d "misconduct
involving moral turpitude". The thing he is trying to get at is that
this is a constitutional amendment which he thinks should be defined by
law. Rep. Harlan says Justice Perry indicated language on lines 9 and
10 was the most important language. Rep. Johnson opposes that, and
moves to send SJR 9 to the Floor with Do Pass as Amended recommendation.
Vote resulted in tie vote. Aye: Carson, Frost, Redden and Skelton.

No: Harlan, Davis, Johnson and Wilson. Rep. Davis moves an amendment,

a new subsection, '"wilful misconduct in judicial office involving moral
turpitude’ which would take care of the convicted act. Discussion about
meaning of moral turpitude. Motion Carried. ‘*Aye: Harlan, Carson, Davis,
Johnson and Wilson. No: Frost and Redden. Rep. Johnson moves to send

HJR 9 as amended to the Floor with Do Pass recommendation., Motion Carried.
Aye: Harlan, Carson, Davis, Johnson and Wilson. No: Frost, Redden.

Rep. Johnson will carry.

SB 124 - Removal of Judges

Rep. Harlan moves Do Pass on SB 124. After discussion, Rep. Redden
moved to adopt proposed amendment: Pg. 2, line 14, restore "fitness"
and delete "removal'. Same thing Pg. 3, line 16. Motion Carried--unanimous
vote. (Bedingfield and Skelton gone). Rep, Harlan moved to send SB 124
to Floor Do Pass as Amended. Motion Carried. Same vote. Rep. Redden will
‘€arry.

SB 186 - Circuit Court Reporters Retirement

It is the understanding that this is what they have been doing for
some time, and all at once an AG opinion says they don't have the
authority, and they are going to have to go back and pay to the state for
a long period of time. Rep. Harlan moves to Floor Do Pass. Motion
carried. All voted Aye except Rep. Wilson dissenting. Rep. Carson
will carry.

SB 207 - Appointed Guardian in Adoption

Rep. Redden moves SB 207 to Floor Do Pass. Motion carried. Unanimous
vote (Bedingfield and Skelton absent). Rep. Flitcraft will carry.

SB 234 - Prison Sentence
Rep. Redden moves SB 234 to Floor with Do Pass reconmendation. Motion

Carried. Aye: Harlan, Carson, Davis, Redden & Wilson. No: Frost and
Johnson. Rep. Davis will carry.
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CGREGON LEGISLATIVE ASSEMBLY--1967 REGULAR SESSION

SPONSORED BY Committee on Judiciary (at the request of the
Judicial Council)

SUMMARY

The following summary is not prepared by the sponsors of the
measure and is not a part of the body thereof subject to con-
sideration by the Legislative Assembly. It is an editor’s brief
statement of the essential features of the measure as introduced,

Contingent upon enactment of a constitutional amend-
ment providing for censure, discipline and removal of
Judges by Supreme Court. Provides for creation of a nine
member Commission on Judicial Fitness and prescribes
procedures for its receipt of complaints, holding of
hearings and recommendations to Supreme Court in cases
of alleged judicial unfitness.

A
f ot

NOTE: Matter underscored in an amended sectlon is new; matter [bracketed] is existing law to he
omitied, complete new sections begin with SECTION,
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A BILL FOR
AN ACT

Relating to CemSures—suspensien—or removal of Jjudges, includ-

ing but not limited to the creation of a Commission on

kt«’fﬂww@
Judicial Fitmess; and prescribing an effective date.

-Be It Enacted by the People of the State of Oregon:

SECTION 1. Sections 2 to 15 of this Act shall not be
operative unless the Constitution of Oregon is amended by
vote of the people at.the'regﬁiar general election in 1968
80 as to adopt éection 8, Article VII (Amended) thereof, as
preposed by Joint Resolﬁtion : of the Fifty-
fourth Legislative Assembly (Regular Session). Sections 2
to 15 of this Act shall become effective upon the effective
date of such amendment.

SECTION 2. (1)' There is created the Commission on

Judicial PFitness Qonsistingmof:

:One circuit judge; one district judge; and either one justice of the peace,
~municipal judge or county judge

of the Oregon State Bar from among persons admitted Ho
précﬁice law in this state; and

{e) Three'perﬁans appoinbted by the Governor who aﬁe
not gualified under either péragfaph (a) or (b) of this
subsection.

(2) The term of a member is six years, but whenever a

member ceases Lo meet the qualifications under which he was
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appointed, his membership shall end. Before the expiration
of the term of a member, his successor shall be appointed
to perform the functions of a member on the day next follow=~

ing expiration of the term of the merber. In case of a

.Vacancy for any cause, the appointing authority shall make

an appointment to become immediately effective for a six~
year term.

(3) Appointments by the Governor are subject to con-
firmation by the Senate by the affirmative vote of two-thirds
oﬁ the senators voting on the confirmation, a quorum being
present. If the appointment is made in the interim between
legialatiﬁe sessions, the Senate shall act pursuant to
ORS 171.560.

SECTION 3, Notwithstanding the term specified in
section 2 of this Act, of the members first appointed %o
the Commission on Judieial Fitness by each sppointing auth-
ority: |

(1) One shall serve for a term ending Jﬁne 30, 1972,

(2) One shall serve for a term ending June 30, 1973,

(3) One shall serve for & term ending June 30, 1974.

SECTION 4. A mewber of the Commission on Judicial Pit-
ness shall receive no compensstion for his services as a
membery but, subject to any other applicable law regulating
travel and other expenses for state officers and employes,
he shall receive hig sctual and necesssry trevel and other

expenses incurred in the performance of hig officlal duties,
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1 SECTICN 5. (1) The Commission on Judicial Pitness— _

. shall select one of its members as chairman, and another f7° :775v3
s as vice chairman, for such terms and ©o perform such funct-
: ions as the commission shall determine.

5 (2) A majority of the commission constitutes a quorum_f;{:fff

6 for the transaction of business. Every recommendatxon on

removal of.-

7 matters relating to the

3 a judge to the Supreme Court must be concurred in by -e

y majerity of the members of the commission.

10 SECTION 6. (1) Upon complaint from any person conm ]jffﬁ}gf”
11 cerning the conduct of a judge or upon request of the Suﬁ
.1z preme Court, and after such investigation as the Gomm1331on };:F'; 

2 g Rt
13 on Judlclal Eitness considers necessary, the commlssion may I

Make a determination that o o
the ecompl this BTN
- further action of the camission-pg:mt OF Tequest does not warraat :

15 section, to inguire 10uvv wvee ~--

me— OOttt mEppoInt -g;nfee--qqm:; |

16 i
18 | |
19 (2) The commission shall adopt Tules of proee&ure.iﬂf'fj1 ;¥

20 governing all proceedings under this section. The”hearlﬁgs' }fff{
21 shall be private unless the judgs whose conduct is smbje@t  .ff

22 of the hearing requests a public hearing. The 3“dg8”5ha11_ Qf*

s have the right to be present and to be heard, %o %e jé@w; .‘“”
2« ressented by counsel and to present Through witnesges1&nyg; ;,L;j;}
25 compebent testimony relevant te The issue. Gaun591'5h311: '

2¢ have the xight to crogs—-exysmine witnesses.
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ZC;%J tf-masters—are—eppeinted,they shall conduet-a———

(4) If, after hearingZ?Qm.e,;-
and.xo

the comm1851on finds that the

conduct of the judge

zepube, the commission shall recommend to the Supreme Court

the eesrsire—vr—suspersion—or removal of the judge.
[

whosge ponduct is-tHE subgect of such oxoceeu

g

_During the pehdency of any'proceedig

gs-from ex~

y,_,,m e e

dae”fEWHg any Jjudicial function. 2
Seetien 7. (1) The Supreme Court shall review the

record of the proceedings under section & of this Act on

the law and facts and may receive additional evidence. The

Supreme Court

Judge ﬂ&&peﬂéﬂéfnmwremoved from office.

Zf?%%\;gng an order of suspension, the Jha“:fsﬁﬁfifg;‘,

suspended from of?reewggﬁgthe perlod_;-ecified in the order

~may order the

dg'”ng the period of suspension. /
(3) Upon an order for removal, the judge shall be
removed from office and his salary shall cease and his of-

fice is vacant on the date of such order.
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SECTION 8. (1) ©Papers filed in proceedings under
section 6 of this Act are not public records. Papers filed
and testimony given in such proceedings are considered priv-
ileged communications except in judicial proceedings directly
connected with the administration of this Act. The record

- I} z - < - -
filed by the Commission on Judicial Pitness with the Supreme
Court becomes a public record upon such filing. yZ,

/%*M‘QJ
(2) Members of the Commission on Judicial Eitness

==

IH-&SSL'»%I;: AP PUI e PUT SRR t—te—see

etion—6—ef$his—Aet and all
subordinates and employes of the commission shall not dis-
close or use. the conbents of any records, files, papers or
communications filed with or made to any of them in their
official capacity for purposes other than those directly

connected with the administration of this Act.

SECTION 9, A Judge who is a member of the Commission
/ zeendl

Ser—sectiom 6ot this—ict shall not participate in
any proceedings involving his own conduct exceﬁt in his own
defense, _
S

SECTION 10. fThe Commission on Judlcial Ft%ﬁesﬁumay

(1) Subject to the State Civil Service Law, appoint
such subordinates and employes as the commission considers
necessary to carry out the duties and powers vested in the
commission.

(2) Request‘the assistance of and compensate expert

witnesses and special counsel.

(3) By its chairman or vice chairman, take and
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breserve testimony and administer oaths to witnesses on any
matter within its jurisdiction.

(4 Ugon majority vote of its members or upon request
of the judge whose conduct is subject to a hearing under
section 6 of this Act, euwbherize its chairman or vice chair—
man te- issue aﬁy processes necessary to compel the attend-
ance df witnesses énd the production of any books, papers,
records or documents as may be required.

(5) The commission shall adopt rules of prdcedures
governing proceedings under section 6 of this Act.

SECTION 11. Each witness compelled to attend any
proceedings.under section 6 of this Act, other than an
officer or employe of the state, a public corporation, or
a political subdivision, chall receive for his attendance
the same fees and mileage allowance allowed by law to a
witness in a civil case, payable from funds appropriated to
the commission. ‘ 50#/}% fr

SECTH)N 12. Process issued by thgﬁcommission shall be
served by the sheriff of the county whére the person to whom
it is directed is found, or by any competentiperson 21 years
of age or older who is a resident of this state, in the
manner prescribed for the service of a SUmmONSs upon a de-
fendant in a civil proceedings. The process shall be re-
turned te the authority issuing it within 10 days after its

delivery to the person for service, with proof of service

or proof that the person cannot be found. A pefson other
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than an officer making service sha;l give ppoof thereof
by his affidavit in the same manner as ORS 15.110. When
served outside the county in which the process originated,
the process may be returned by mailf The person tc whom
the process is delivered shall indorse thereon the date of
delivery. _ 7

SECTION 13. (1) Whenever a person sgmﬁoned by the
Commission on Judicial Fi%ﬁeée-fails to appear to testify
or fails to produce any books, papers, records or docu- -
ments as required, or whenever anyrpérson so summoned
refuses t0 answer any question ﬁertinent to the subject
under inquiry before the commigsion,.eg—the_masxens_ap—
p9iﬁ%e&*?ﬁfSﬁﬁﬁf;tU—Sectiﬁﬁ—s—ﬁfnfﬁiﬁ‘ﬁaff the commission
may apply to the circuit gourtffor the county in which the
failure occurred for an order to the person to attend and
testify, or otherwisé to comply with the demand or request
of the commission or—the masters .

(2) The application %o the court shall be by ex
parte motion upon which the court shall make an order re—.
quiring the person against whom it is directed to comply
with the demand or request of the commission within three
days after service of the order, or within such further
time as the court may grant, or to justify the failure
within that time. |

(3) The order shgll'be served upon the person to

whom it is directed in the manner required by this state
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'? 3§“f$} the service of process, which service is requirédegrvﬂ
z confer jurisdiction upon the court. Failﬁre to obey an
3 order.issuéd by the court uﬁder this section is contempt
¢ of court,
5 SECTION 14. Any testimony given by a witness com-

) AR

6 pelled to appear before the Commission on Judicial Pitness

s shall not be used against him in any criminal action or

s proceeding, nor shall any criminal action or proceeding be
10 brought against such witness on account of any testimony
11 S0 givén by him, except for perjury committed before the
12 commission or the masters. |

13 SECTION 15. (1) For purposes of any retirement

14 benefi'm to which a judge may be entitled as a judgey

.15 during the't'ne any judgelié suspénded witho-u'bay under

16 section 7 of thié"iut, he shall not be-éntitled to make
17 any contribution toward sy 16Fits nor shall the state

18 make any contribution on.,ifﬁ‘ .

19 (2) Any pe;igg/zfx%ime for wh”‘h a judge is sus-

20 pended under section 7 of this Act shall s _excluded in

21 compufiiﬁ/;hgfii;gth of his service. Howevef;'euspension
g .

t System under ORS 237.001 to 237.315 does not bresk

22 of a judge who is a member of the Public Employes' Re
2311;}}/

{ 7
24 the continuity of his membership in the system.

_______ | | | e pe T /427,5_/




Saction 15. A4 judge removed from office wnder the provisions of
thiz Act vhe iz not entirled to aither retire wader the praviasiong of
OES chapter 1, or contribute to the Judges’ Retirement Fund as authorized
by ORS 1,318, zhall be sntitled to weceive, without interast, a sun agual
te the aggregate deductions from his salary as contribuiilons te tha
Judges® Retirement Pund as provided by ORS chaprer 1.

Section 16, Any Jjudge removed from office under the provisions of
this Act who is =ligible for retirement pay under the provisions of ﬁﬁﬁ
chapter 1 shall be entitied o such retirement pay as though he had

re&ireﬂ vﬁiuﬁtariiy.
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ill

7 REGULAR SESSION

SPONSORED BY Committee on Judiciary (at the request of the

Judicial Council)

SUMMARY

The following summary is not prepared by the sponsors of the
measure and is not a part of the body thereof subject to con-
sideration by the Legislative Assembly. It is an editor's brief
statement of the essential features of the measure as introduced,

Contingent upon enactment of a constitutional amend-
ment providing for censure, discipline and removal of
Judges by Supreme Court. Provides for creation of a nine
member Commission on Judicial Mitness and prescribes
procedures for its receipt of complaints, holding of
hearings and recommendations to Supreme Court in cases

of alleged judicial unfitness.

NOTE: Matter underscored in an amended section is new; matter [bracketed] is existing law to be

oinitied; complete new sections begin with SECTION.
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A BILL FOR
AN ACT
1 Relating to cenmsure;—Suspension—or removal of judges, includ-
2 ing but not limited to the creation of a Commission on

W,)
‘Judicial Fi-bness; and prescribing an effective date.

ez

4 Be It Enacted by the People of the State of Oregon:

5 SECTION 1. Sections 2 to 15 of this Act shall mot be

6 pperative unless the Constitution of Oregon is amended by ;:

7 vote of the people at the regular geperal election in 1968

8 so as to adopt section 8, Article VIT (Amended) thereof,'aS'f

9 proposed by Joint Resolution of the Fifty; };i.L'

10 fourth Legislative Assembly (Regular Session). Section3‘2' '° G

11 to 15 of this Act shall become effective upon the effectlve f;f,%vVﬁ

12 date of such amendment.

15 SECTION 2. (1) There is created the Commission on"
ﬁ—vwﬁwd_u
14 Judicial Pibress con51st1ng of: _
‘U_.LZL_;—-) gl

@th iAL#?’—t gt ../1.!..42:-44.-3 Pg{ - * Ereseraitlind . : [ b?
15 (a) %&f&&e&&égeﬁ appoz ted by the Supreme Céurt; &M%bﬁéii

Lo
9“-—»

16 (b) Three persons appointed by the Board of Governors .. -

Ly A

17 of the Oregon State Bar from among persons admitted to

138 prBCulce law in this state; and

19 (¢) Three personsg appalnted by the Governor who are"   .fofAﬂfﬂ

20 not qualified under either paragraph () or (b) of th1s.-' ""°“”

21 gubsectio

22 (2) The term of a member is six years, bub whenever & o

23 gmember cesses to meet the gualifications under which he was .o

,:?_,.
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appointed, his membership shall end. Before the expiration
of the term of a member, his successor shall be appointed

to perform the functions of a member on the day next follow-
ing expiration of the term of the member. In case of a
vacancy for any cause, the appointing authority shall make
an appeintmenﬁ to become immediately effective for a six-—
Jear term.

(3) Appointments by the Governor are subject to con-
firmation by the Senate by the affirmative vote of two-thirds
of the senators voting on the confirmation, a quorum being
present. If the appointment is made in the interim between

legislative sessions, the Senate shall act pursuant to

ORS 171.560.

SECTION 3. Notwithstanding the térm-specified in
seétibn 2 of this Act, of the members first appointed to
the.Commission on Judicial Fitness by each appcinting auth-
ority:

(1) One shall serve for a term ending June 30, 1972,

(2) One shall serve for a term ending June 30, 1973,

(3) One shall serve for a term ending June 30, 1974.

SECTION 4. 4 member of the Commission on Judicial Fite
ness shall feceive ne compensation for his services as a

memberi bub, subject to any other applicable law regulating

, travel and other expenses for state officers and employes,

he shall receive his actual snd necessary travel and other

expenses incurred in the periormance of his official dutles.
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1 SECTION 5. (1) The Commission on Judicial Fé%ae&&

» ghall select onme of its members as chairman, and another

s as vice chairman, for such terms and to perform such funct%3;f5
: ions as the commission shall determine. S
5 (2) A majority of the commission comnstitutes a qubf@§ ;ff
6 for the transaction of business. Every recommendsation oﬁ”V””’

7 matters relating to the e op removal of

=]

a judge to the Supreme Court must be concurred in by ﬁ:auk*ﬂﬂdJ

y -majeority of the members of the commission.

10 SECTION 6. (1) Upon complaint from any person Qoxi_-i-':-'__:'
11 cerning the conduct of a judge or upon request of “’she-' Su- e
12 preme Court, and after such investigation as the Comm1331on"_ff;¢ 

¢ 12 on Judicial Fibness conSLders necessary, the commission mayf_

Makee "N *e¥ FHold & hearing pursuant to subsection (2) Of this;f;_;ilﬁ

Fupry & detern e
Tlher ae i t1 ~ dinto the comduct of the Judge, or .ra'l;.i;
he X FR
16 g (QL, 1331': Plamt or‘

or
17 ~fied-persons t0 aCt E8 me..

13 misstep-onthe ¢onduct ol un@“ymm@ij | _
19 (2) The commission shall adopt rules of proceaﬁre. if1f;fffi;
20 governing all proceedings under this section. The! heariﬁgéi:fy
21 shall be private unless the judge whose conduct is subject f;f; 
22 of the hearing requests a public hearlmgs The Judga shallii;iﬂJ

.3 have the right to be present and to be heard, o be repn'ﬁ*f5*

24 resented by counsel and to present through Witﬂ@&ﬁ@S-&ﬁyiF: } _¢;r*

;s competent testimony relevant to the issue. Counsel shall =~ .

3¢ have the vight to cross-examlne witnesses.
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'!(§;rVlimmashensmara“appointnd, they. shall conduct a

\hgaxingmpuﬁsuﬁﬁ%w%ﬁ"su%secﬁi&nm%%%“Uf“fﬁiﬁ“§§ﬁti0n%anéwmaiﬁwwmr

tain a-record-omtihs matter referred to themz:7
(4) 1If, after hearingZ%;maﬁﬁeéme@ﬁsééefiﬁgm%hearecvr&wm*

the COE%lSSlOﬂ finds that the

conduct of the Juagezg%mﬁg& wu'w“
@ep&%%EZthe commission shall recommend to the Supreme Court

the [Len &%@mﬁfwsﬁspeﬁséggjgr removal of the judge.
%(5)M;Duxi@gmﬁhewpendeﬁeywaﬁmanymﬁr@eeé&ingswﬁnder~this
‘*hhheﬂﬁnp@amemeeuf%mby~0r&ﬂ1 mEy -G hsqualliy. thﬁ Judge

whoss copduet—ig-the BUDJECT o7 Such proceeuiugﬁ fpemxex:

& redsi g any Jg&lClaL IuncthR{Z]

' Seesien 7, (1) The Supreme Court shall review the
record of the proceedings under section 6 of this Act on
the law and facts and ney reéeiveAadditional evidence. The
Supreme CourEZ;agw@eQSﬁ%éw%hemﬁuégem@@té§}may order the
gudgel%ﬁ%pe&&@&mor removed from offlce;'

K:ZE) ﬁb&ka?n order of suspension, the judge shall
PR
suspended from off“&&mimr the perlogaspééllled in the order

%-&N-‘Mf:ﬁu
and his salary shail ceasgfﬂff so.Qordered, from the date of

e
s,
e

the order untllﬂbhéffyd of the specified per:L.QgL However,
susPensi@ﬁfﬁgés not create & vacancy in the offiégwgf“ﬁu@gg
duPing the period of suspensia{i] -
(3) Upon an order for removal, the judge shall be
removed from office and his salary shall Cééée‘and his of-

fice 1s vacant on the date of Such'order.
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1 SECTION 8. (1) Papers filed in proceedings under 7T
: section 6 of this Act are not public records. Papers filed B
3 and testimony given in such proceedings are considered priv-
+ ileged communications except in judicial proceedings directly
5 copnected with the administration of is Act. The record
. . . . . ﬂb‘&f‘%ﬂi‘f)
¢ filed by the Commisslon on Judicial Ritness with the Supreme
7 Court becomes a public record upon such filing. Aé? ;

8 (2) Members of the Commission on Judicial -Pitrese,

sl@astch appoirted pursﬂﬁﬂ+ to gection 6 of thisAct] and all
10 subordinates and employes of the commission shall not dis-

11 elose or use the contents of any records, files, papers OrI

127commumications filed with or made to any of them in their
13 official capacity for pﬁrposes other than those directly -
1+ connected with the sdministration of this Act.

15 SECTION 3. A judge who is a member of the Commission

Mg ezial s
16 on Judicial Fibmess or of the Supreme Court or—whe—-aets as a

17 Z}ct;shall not participate in

13 any proceedings involving his own conduct except in his own

19 defense.
20 SECTION 10. The Commission on Judicial Fitmess may:
21 (1)' Subject to the State Civil Service law, appoint

22 such subordinestes and employes as the commisgion considers -
.3 necessary to carry out the duties and powers vested in the
24 commission.

25 | (2) Request the assistance of and compensate expert
.6 witnesses and special counsel.

27 . (%) By its chairmen or vice chairman, take and
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preserve testimony and'administer ocaths to witnesses on any
matter within its jurisdiction.

(4) Upon majority vote of its members or upon reqguest
of the judge whose conduct is subject to a hearing under
section 6 of this Act,ég%xéei%@fgits chairman or vice chair-
man e 1lssue any processes necessary to compel the attend~
ance of witnesses and the production of any books, papers,
records or documents as may be required;

(5) The commission shall adopt rules of procedures
governing proceedings under section 6 of this Act.

SECTION 11. Each witness compelled to attend any

'proceedings under section 6 of this Act, other than an

officer or employe of the state, a public corporation, or

a political subdivision, shall receive for his attendance
the same fees and mileagé allowance allowed by law to a
witness in a civil case, payable from funds appropriaved to
the commission.

SECTION 12. Process issued by the commission shall be
served by the sheriff of the county where the person to whom
it is directed is found, or by any competent person 21 years
of age or older who is a resident of this state, in the
manner prescribed for the service of a summons upon g de~
fendant in a =z2ivil proceedings. The process shall be Te-
turned to the authority issuing it within 10 days after its
delivery to the person for service, with procf of service

or proof that the person cannot be found. A person other
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thaﬁ an officer making service shall-give.proof thereof
by his affidavitrin the same manner as OR3 15.110. When
served outside the gounty in which the process originated,
the process may be returned by mail. The persoﬁ to whom

the process is delivered shall indorse thereon the date of

delivery.

SECTION 13. (1) enever a person summoned by the
%% _ e .

Comnmission on Judicial Ritness féils to appear to testify
or fails to produce any books, papers, records or docu-
ments as required, or whenever any person so summoned
refuses to answer any question pertinent to the subject

under inquiry before the_cdmmissionﬁzgxmthemmas%GTSWaph

: _ A the commission

may apply to the circuit ¢ourt'for the county in which the

failure occurred for an order to the person to attend‘and

testify, or otherwise to comply with the demand or request

of the commission vr—the—masters- |
(2) ‘The application to the court shall be by ex

parte motion upon which the court shall make an order re-

quiring the person against whom it is directed to comply

with the demand or request of the commission within three
days after service of the order, or within such further
time as the court may grant, or to justify the failure
within that time. _

(3) The order shall be served upon the person to‘

whom it is directed in the manner required by this state




-9~ : . 5B 124

i for fhe.sérvice of process, which service is requiféd:tol
2 confer jurisdiction upon the court. Failure to obey an
3 order issued by the court under this section is contempt
1 of court.
5 SECTION 14. Any testimony given by a witness com-

ol

6 pelled to appear before the Commission on Judicial Pibneaes—

7 or the-masters appointed PUTsuant Lo gection £ of thig Aet

8 shall not be used against him in any criminal action or

9 proceeding, nor shall any criminal action or proceeding be
1o brought against such witness on account of any testimony
11 80 given by him, except for perjury committed before the
12 commissién or the masters.

13 g gESi:DN 15. (1) For purposes of any retiremen

14 benefite

15 during the ﬁin;_any Judge is suspended without pay under
16 section 7 of thié'{ct, he shall Qgt/ge entitled to make
17 any contribution ﬁowé*g,sucgfbégéfits nor shall the state
18 make any contribution gﬁffié behalf.,

i9 (2) Any per}pdfgf timénwg: which a judge is sus-

20 pended under seﬁgion 7 of this Aél.shall be excluded in
21 computing the length of his service. “However, suspension
22 of a Jﬂég;/who is a member of the Public ugloyes' Retire-
23 m System under ORS 237,001 to 237.315 does“cqt break

the continuity of his membership in the system. |




Section 15. A judge removed from office under the provisiens of
this Act who is not entitled to either retire under the provisions of
ORS chapter 1, OT contribute toO the Judges' Retirement Fund as authorized
by ORS 1.318, shall be entitled to receive, without interest, a sum equal
to the aggregate deductions from his salary as contributions to the
Judges’ Retirement Fund as provided by ORS chaptetr 1.

Section 16. Any judge removed from office under the provisions of
this Act who is eligible for retirement pay under the provisions of ORS
chapter 1 shall be entitled o such retirement pay as though he had

retired voluntarily.
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