OREGON
BULLETIN

Supplements the 2014 Oregon Administrative Rules Compilation

Volume 53, No. 2
February 1, 2014

For December 16, 2013—January 15, 2014

Published by
KATE BROWN
Secretary of State
Copyright 2014 Oregon Secretary of State




INFORMATION ABOUT ADMINISTRATIVE RULES

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
online Oregon Bulletin. The Oregon Administrative Rules
Compilation is an annual print publication containing complete text
of Oregon Administrative Rules (OARs) filed through November 15
of the previous year. The Oregon Bulletin is a monthly online sup-
plement that contains rule text adopted or amended after publication
of the print Compilation, as well as Notices of Proposed Rulemak-
ing and Rulemaking Hearing. The Bulletin also includes certain non-
OAR items when they are submitted, such as Executive Orders of the
Governor, Opinions of the Attorney General and Department of
Environmental Quality cleanup notices.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney
General’s Administrative Law Manual. The Administrative Rules
Unit assists agencies with the notification, filing and publication
requirements of the administrative rulemaking process.

OAR Citations

Every Administrative Rule uses the same numbering sequence of
a three-digit chapter number followed by a three-digit division
number and a four-digit rule number (000-000-0000). For example,
Oregon Administrative Rules, chapter 166, division 500, rule 0020
is cited as OAR 166-500-0020.

Understanding an Administrative Rule’s ‘“History”

State agencies operate in an environment of ever-changing laws,
public concerns and legislative mandates which necessitate ongoing
rulemaking. To track changes to individual rules and organize the
original rule documents for permanent retention, the Administrative
Rules Unit maintains history lines for each rule, located at the end
of the rule text. OAR histories contain the rule’s statutory authori-
ty, statutes implemented and dates of each authorized modification
to the rule text. Changes are listed chronologically in abbreviated
form, with the most recent change listed last. In the history line “OSA
4-1993, f. & cert. ef. 11-10-93,” for example, “OSA” is short for Ore-
gon State Archives; “4-1993” indicates this was 4th administrative
rule filing by the Archives in 1993; “f. & cert. ef. 11-10-93” means
the rule was filed and certified effective on November 10, 1993.

Locating Current Versions of Administrative Rules

The online version of the OAR Compilation is updated on the first
of each month to include all rule actions filed with the Administra-
tive Rules Unit by the 15th of the previous month. The annual print-
ed OAR Compilation volumes contain text for all rules filed through
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November 15 of the previous year. Administrative Rules created or
changed after publication in the print Compilation will appear in a
subsequent edition of the online Bulletin. These are listed by rule
number in the Bulletin’s OAR Revision Cumulative Index, which is
updated monthly. The listings specify each rule’s effective date, rule-
making action, and the issue of the Bulletin that contains the full text
of the adopted or amended rule.

Locating Administrative Rule Publications

Printed volumes of the Compilation are deposited in Oregon’s
Public Documents Depository Libraries listed in OAR 543-070-
0000. Complete sets and individual volumes of the printed OAR
Compilation may be ordered from the Administrative Rules Unit,
Archives Division, 800 Summer Street NE, Salem, Oregon 97301,
(503) 373-0701.

Filing Adminstrative Rules and Notices

All hearing and rulemaking notices, and permanent and temporary
rules, are filed through the Administrative Rules Unit’s online filing
system. To expedite the rulemaking process, agencies are encouraged
to file a Notice of Proposed Rulemaking Hearing specifying hearing
date, time and location, and to submit their filings early in the sub-
mission period. All notices and rules must be filed by the 15th of the
month to be included in the next month’s Bulletin and OAR
Compilation postings. Filings must contain the date stamp from the
deadline day or earlier to be published the following month.

Administratrative Rules Coordinators and
Delegation of Signing Authority

Each agency that engages in rulemaking must appoint a rules
coordinator and file an Appointment of Agency Rules Coordinator
form with the Administrative Rules Unit. Agencies that delegate rule-
making authority to an officer or employee within the agency must
also file a Delegation of Rulemaking Authority form. It is the
agency’s responsibility to monitor the rulemaking authority of select-
ed employees and keep the forms updated. The Administrative Rules
Unit does not verify agency signatures as part of the rulemaking
process.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.

The official copy of an Oregon Administrative Rule is contained
in the Administrative Order filed at the Archives Division. Any
discrepancies with the published version are satisfied in favor of the
Administrative Order.

© January 1, 2014 Oregon Secretary of State. All rights reserved.
Reproduction in whole or in part without written permission is prohibited.
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OTHER NOTICES

REQUEST FOR COMMENTS
DIVISION OF MEDICAL ASSISTANCE PROGRAMS
(DMAP) PROPOSES TO AMEND THE DURABLE
MEDICAL EQUIPMENT (DME) FEE SCHEDULE TO A
PERCENTAGE OF 2012 MFS THAT WILL APPROXIMATE
MAINTENANCE OF BUDGET NEUTRALITY

COMMENTS DUE: February 7,2014
PROPOSAL: A State Plan Amendment will be filed with the
Centers for Medicare and Medicaid in order for DMAP to amend the
DME fee schedule to a percentage of 2012 MFS that will approxi-
mate maintenance of budget neutrality. Some DMEPOS categories
are at a higher rate of reimbursement than others, as negotiated by
those particular provider groups and taking rates history into con-
sideration. Rates for items not covered by Medicare will remain
unchanged. This includes incontinent supplies, dialysis supplies,
vision services, EPIV services/supplies billed by non-EPIV
providers. Payment methodology on miscellaneous codes (E1399,
KO0108, A4649) and items that are manually priced will also remain
unchanged.
EFFECTIVE DATE: 2/1/14
HOW TO COMMENT: Send written comments by fax, mail or
email to:

Jesse Anderson, State Plan Manager

Division of Medical Assistance Programs

500 Summer Street NE

Salem, Oregon 97301

Fax: 503-947-1119

Email: jesse.anderson@state.or.us
NEXT STEPS: OHA will consider all comments received.

REQUEST FOR COMMENTS
PROPOSED APPROVAL OF CLEANUP AT
FLORAGON-NORTHERN PARCELS

COMMENTS DUE: March 2, 2014

PROJECT LOCATION: South Molalla Avenue at South Molalla
Forest Road, Molalla, Oregon.

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a No Further Action (NFA) determination for the
approximately 83-acre northern portion of the Floragon site in Molal-
la, Oregon (the Northern Parcels). DEQ is proposing the NFA
because residual contamination does not exceed acceptable risk
levels.
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HIGHLIGHTS: Lumber mills formerly occupied the Floragon site.
Environmental contamination related to former mill operations, in
particular wood treating at former dip tanks, has been found,
primarily in the southern portion of the site (the Southern Parcels).
The Southern Parcels consist of Bear Creek and approximately 22
acres south of the creek, where environmental work continues with
DEQ oversight. North of the creek in the Northern Parcels, sampling
and risk analysis identified little contamination in upland soil, but
elevated levels of some contaminants in the stormwater system and
ditches. Storm system and ditch sediment cleanout were completed
in late 2013 and early 2014 under DEQ oversight, in order to further
reduce contaminant levels. Remaining contamination in the North-
ern Parcels does not pose a significant risk to public health or the
environment. A NFA decision is therefore proposed for the North-
ern Parcels.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Northwest Region Office at 2020 SW 4th
Avenue, Suite 400, Portland, OR 97201. To schedule an appointment
to review the file, please contact Dawn Weinberger at (503) 229-
6729. To access site summary information and the Site Closure
Memorandum in DEQ’s Environmental Cleanup Site Information
(ECSI) database on the Internet, go to http://www.deq.state.or.us/
1q/ECSI/ecsiquery.asp, then enter 0009 in the Site ID box and click
“Submit” at the bottom of the page. Next, click the link labeled 0009
in the Site ID/Info column. Written comments may be sent to Dan
Hafley, Project Manager, by e-mail or regular mail to the addresses
listed above. Upon written request by ten or more persons or by a
group with a membership of 10 or more, a public meeting will be
held to receive verbal comments. Comments must be received by
4:30 PM on March 2, 2014 in order to be considered in DEQ’s
decision.
THE NEXT STEP: DEQ will consider all public comments
received by the close of the comment period before making a final
decision regarding the “No Further Action” determination. A public
notice announcing the final decision will be published in this pub-
lication.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Communications & Outreach (503) 229-
5696 or toll free in Oregon at (800) 452-4011; fax to 503-229-6762;
or e-mail to deqinfo@deq.state.or.us.

People with hearing impairments may call DEQ’s TTY number,
(503) 229-5471.
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NOTICES OF PROPOSED RULEMAKING

Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally at the rulemaking hearing. Written comment must
be submitted to an agency by 5:00 p.m. on the Last Day for
Comment listed, unless a different time of day is specified. Oral
comments may be submitted at the appropriate time during a rule-
making hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Examiners for Engineering and Land Surveying
Chapter 820

Rule Caption: To repeal temporary rules and to properly file
permanent rules.
Stat. Auth.: ORS 672.255
Other Auth.: ORS 670.310
Stats. Implemented: ORS 672.002-672.325
Proposed Amendments: 820-001-0020, 820-001-0025, 820-010-
0010, 820-010-0227, 820-010-0228, 820-010-0305, 820-010-0442,
820-010-0620, 820-010-0621
Proposed Repeals: 820-001-0020(T), 820-001-0025(T), 820-010-
0010(T), 820-010-0227(T), 820-010-0228(T), 820-010-0305(T),
820-010-0442(T), 820-010-0620(T), 820-010-0621(T)
Last Date for Comment: 2-21-14, 12 p.m.
Summary: To repeal temporary rules related to public records
requests, the Board’s contracting policies, digital signatures and final
documents, registration and applications for registration, and to
properly re-file all temporary rules as permanent rules.
Rules Coordinator: Mari Lopez
Address: Board of Examiners for Engineering and Land Surveying,
670 Hawthorne Ave. SE, Suite 220, Salem, OR 97301
Telephone: (503) 362-2666

Board of Nursing

Chapter 851

Rule Caption: To reflect statutory changes and Board decisions
implementing those changes
Date: Time:
2-20-14 9 a.m.

Location:

17938 SW Upper Boones Ferry Rd.
Portland, OR 97224

Hearing Officer: Kay Carnegie

Stat. Auth.: ORS 676.200

Stats. Implemented: ORS 676.200

Proposed Amendments: 851-070-0005, 851-070-0040, 851-070-
0080, 851-070-0090 and 851-070-0100

Last Date for Comment: 2-20-14, 5 p.m.
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Summary: The rules are revised to reflect statutory changes made
during the 2013 legislative session, and subsequent decisions by the
Board on implementing those changes. The proposed amendments:

1. Update the definition of the Diagnostic and Statistical Manual
(DSM) to reflect that the DSM is now in its fifth edition (“DSM 57).

2. Make clear that the Board does not authorize the program to
approve or disapprove medications prescribed to a licensee for a doc-
umented medical condition.

3. Make clear the Board does not authorize the program to
approve, or modify treatment plans developed by an Independent
third-party evaluator.

4. Require Licensees with a mental health disorder to submit to
random toxicology testing only when such testing is recommended
by an Independent third-party evaluator.

5. Reflect statutory language relating to civil commitments and
program enrollment solely for mental health disorders.

Rules Coordinator: Peggy A. Lightfoot
Address: Board of Nursing, 17938 SW Upper Boones Ferry Rd.,
Portland, OR 97224
Telephone: (971) 673-0638
Department of Community Colleges and
Workforce Development
Chapter 589

Rule Caption: Allows timely payment of state allocation to
community colleges providing contracted out-of-district (COD)
services
Date:

2-25-14

Location:
CCWD, Public Service Bldg.
255 Capitol St. NE, 3rd Flr.
Salem OR 97310
Hearing Officer: Linda Hutchins
Stat. Auth.: ORS 326.051, 341.015, 341.022, 341.317, 341.440,
341.525,341.528,341.626 & 341.665
Stats. Implemented: ORS 341.626
Proposed Amendments: 589-002-0120
Last Date for Comment: 2-25-14, Close of Business
Summary: Authority for distribution of the Community College
Support Fund (CCSF) is granted by OAR 589-002-0120. This rule
amendment allows the allocation provided to community college dis-
tricts for contracted out-of-district (COD) programs to be paid in the
same fiscal year as the year the COD services are provided.
Rules Coordinator: Linda Hutchins
Address: Department of Community Colleges and Workforce
Development, Public Service Bldg., 255 Capitol St. NE, Salem, OR
97310
Telephone: (503) 947-2456

Department of Consumer and Business Services,

Workers’ Compensation Division

Chapter 436

Rule Caption: Amendment of rules governing workers’ compensa-
tion medical billing and medical services
Date: Time: Location:
2-24-14 9 a.m. Labor & Industries Bldg., Rm. F
350 Winter St. NE
Salem, OR

Time:
9 a.m.

Hearing Officer: Fred Bruyns

Stat. Auth.: ORS 656.248, 656.252, 656.254 & 656.726(4)

Stats. Implemented: ORS 656, ORS 656.245,656.248,656.252 &
656.254

Proposed Adoptions: Rules in 436-009, 436-009-0023

Proposed Amendments: Rules in 436-009, 436-009-0001, 436-009-
0004, 436-009-0005, 436-009-0008, 436-009-0010, 436-009-0018,
436-009-0020, 436-009-0025, 436-009-0030, 436-009-0035, 436-
009-0040, 436-009-0060, 436-009-0080, 436-009-0090, 436-009-
0110,436-009-0998, 436-010-0005, 436-010-0230,436-010-0240,
436-010-0270, 436-010-0280, 436-010-0290, 436-010-0330
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NOTICES OF PROPOSED RULEMAKING

Proposed Repeals: Rules in 436-009, 436-009-0002, 436-009-0003,
436-009-0006, 436-009-0015, 436-009-0050, 436-009-0070, 436-
009-0095, 436-009-0114, 436-009-0115, 436-009-0120, 436-009-
0125,436-009-0130, 436-009-0135, 436-009-0140, 436-009-0145,
436-009-0155, 436-009-0160, 436-009-0165, 436-009-0170, 436-
009-0175, 436-009-0177, 436-009-0180, 436-009-0185, 436-009-
0200, 436-009-0205, 436-009-0206, 436-009-0207, 436-009-0210,
436-009-0215, 436-009-0220, 436-009-0225, 436-009-0230, 436-
009-0235, 436-009-0240, 436-009-0245, 436-009-0255, 436-009-
0260, 436-009-0265, 436-009-0270, 436-009-0275, 436-009-0285,
436-009-0290

Last Date for Comment: 2-27-14, Close of Business

Summary: The agency proposes to amend OAR 436-009, “Oregon
Medical Fee and Payment Rules,” to:

- Substantially revise and reorganize division 009, including delet-
ing obsolete and otherwise unnecessary wording, and duplicating
provisions found in other parts of OAR chapter 436, to make the
rules more comprehensive and to facilitate consistent understanding;

- Adopt updated medical fee schedules (Appendices B, C, D, and
E) and resources for the payment of health care providers;

- Adopt the National Council for Prescription Drug Programs
(NCPDP) universal claim form for workers’ compensation/proper-
ty casualty and the implementation guide;

- Amend dispute resolution standards to be more consistent with
OAR 436-010 (rules governing medical services);

- Explain time frames when medical providers must switch from
ICD-9-CM to ICD-10-CM codes to describe a worker’s medical con-
dition;

- Remove the requirement that any service not identifiable with a
code number must be described by report (because all services billed
must be accompanied by a report documenting the services billed);

- Require that medical providers use the appropriate modifiers
found in CPT® 2014, HCPCS’ level II national modifiers, or anes-
thesia modifiers, when applicable;

- Specify billing requirements for modifier 22, involving medical
services that require significantly greater effort than typically
required, and require greater payment amounts for services codes
with added modifier 22;

- Provide consistent requirements for payment of “no-show”
appointments for arbiter exams, director-required medical exams,
independent medical exams, worker-requested medical exams, and
closing exams;

- Clarify that the health care provider’s license number and NPI
are not required to be printed on providers’ chart notes;

- Provide more latitude for the timing of mechanical muscle test-
ing;

- Provide that insurers may apply discounts to medical fees for all
medical providers, including rural hospitals, other than medical serv-
ice providers and clinics, if a written or verbal contract exists;

- Clarify that the maximum allowable payment for Oregon hos-
pitals that are not listed in Bulletin 290, which lists hospitals’ cost-
to-charge ratios, is 80 percent of the amount billed;

- Require that insurers pay ambulatory surgery centers separate-
ly for surgical implants when the cost of components of an implant
adds up to $100 or more;

- Describe how a worker may request advance payment for trans-
portation and lodging necessary to attend a medical appointment;

- Require that specific, legible information be given to workers to
explain reimbursements of their out-of-pocket expenses;

- Clarify that the time needed to obtain additional information is
not counted in the 14 days allowed to reimburse a workers’ out-of-
pocket expenses upon acceptance of the workers’ compensation
claim;

- Allow insurers and “medical providers” (not just “medical serv-
ice providers”) to agree to send and receive payment information by
email;

- Increase the maximum allowable payments for four chiroprac-
tic manipulation CPTA® codes: 98940, 98941, 98942, and 98943;
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- Clarify that the payment limitation of three separate CPTA®-
coded physical medicine and rehabilitation modalities and thera-
peutic procedures per day applies per provider (and therefore not per
worker);

- Clarify that prescription medications do not require prior
approval even after the worker is medically stationary;

- Specify billing requirements and time frames for interpreters to
make them consistent with timeframes and processes applicable to
other providers.

Specify that an insurer may not reduce payment due to late billing
by an interpreter if the bill is submitted within 12 months of the date
of service;

- Require insurers to pay interpreters within the same time frames
as other medical providers;

- Increase the hourly maximum payment rate for American sign
language interpreters from $60 to $70 per hour (minimum); and

- Require payment for interpreter services above one hour in 15-
minute increments

The agency proposes to amend OAR 436-010, “Medical Servic-
es,” to:

- Establish a process for a health care provider to request an insur-
er’s pre-authorization for diagnostic studies, as well as a time frame
for the insurer to respond; and

- Reconcile conflicting requirements in OAR 436-010 and OAR
436-060 regarding work release notification.

Rules Coordinator: Fred Bruyns

Address: Department of Consumer and Business Services, Workers’
Compensation Division, PO Box 14480, Salem, OR 97309-0405
Telephone: (503) 947-7717

Rule Caption: Amendment of rule governing agency representa-
tion at certain types of hearings
Date: Time:

2-24-14 9 am.

Location:
Labor & Industries Bldg., Rm. F
350 Winter St. NE
Salem, OR
Hearing Officer: Fred Bruyns
Stat. Auth.: ORS 183.452, 656.704 & 656.726(4)
Stats. Implemented: ORS 183.452 & 656.704
Proposed Amendments: 436-001-0030
Last Date for Comment: 2-27-14, Close of Business
Summary: The agency proposes to amend OAR 436-001, “Proce-
dural Rules, Rulemaking, Hearings, and Attorney Fees,” to clarify
the authority and limitations applicable to agency representatives at
certain types of hearings.
Rules Coordinator: Fred Bruyns
Address: Department of Consumer and Business Services, Workers’
Compensation Division, PO Box 14480, Salem, OR 97309-0405
Telephone: (503) 947-7717

Department of Energy
Chapter 330

Rule Caption: Establish SELPAC appointment process, set term
limits and create Oregon State Treasurer representative ex-officio
member
Date:

2-25-14

Location:

OR Dept. of Energy

625 Marion St. NE

Salem, OR 97301

Hearing Officer: Elizabeth Ross

Stat. Auth.: ORS 469.040 & 470.140

Stats. Implemented: ORS 470.050-470.815

Proposed Adoptions: 330-110-0012

Last Date for Comment: 2-26-14, 5 p.m.

Summary: The Oregon Department of Energy proposes draft rules
for the Small Scale Local Energy Loan Program to formalize the
Small Scale Local Energy Project Advisory Committee (SELPAC)
recruitment and appointment process, set committee term limits and

Time:
10 a.m.
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create an ex-officio seat for an Oregon State Treasurer representa-
tive. The draft rule proposes a formal recruitment announcement and
process to seek potential members and reserves the right for the
director to remove members upon missing a certain number of com-
mittee meetings or other causes. By statute, committee members may
serve four-year terms. The rule proposes setting a two-term limit,
allowing members to serve eight years in total. Lastly, the draft rule
proposes creating an ex-officio seat on the committee occupied by
a designated representative of the Oregon State Treasurer. The ex-
officio member would be a non-voting member of the committee and
may not be counted for establishing a quorum. The department
requests public comment on these draft rules.

A call-in number is available for the public hearing, please see
website for details: http://www.oregon.gov/energy/pages/rulemaking
-selp.aspx
Rules Coordinator: Kathy Stuttaford
Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301
Telephone: (503) 373-2127

Department of Environmental Quality
Chapter 340

Rule Caption: Amendments to Oregon Smoke Management Plan
and the Oregon State Implementation Plan for Air Quality

Date: Time: Location:

2-25-14 6 p.m. La Grande Library

2006 4th St.

La Grande, OR

DEQ Eastern Region Office

473 NE Bellevue

Bend, OR

Lane Fire Authority

88050 Territorial Hwy.

Veneta, OR

Jackson County Roads and Parks
200 Antelope Rd.

White City, OR

CU Auditorium, OIT

3201 Campus Dr.

Klamath Falls, OR

2-26-14 6 p.m.

3-4-14 6 p.m.

3-5-14 6 p.m.

3-6-14 6 p.m.

Hearing Officer: DEQ staff

Stat. Auth.: ORS 468.020 & 468A

Stats. Implemented: ORS 468A

Proposed Amendments: 340-200-0040

Last Date for Comment: 3-12-14, 5 p.m.

Summary: The Oregon Department of Forestry (ODF) and DEQ
recently reviewed the Oregon Smoke Management Plan to evaluate
the effectiveness of the smoke management program. As a result,
ODF and DEQ are proposing changes to the plan under their respec-
tive authority:

1. ODF is proposing amendments to their smoke management
rules under OAR 629-048 and Operational Guidance for the Oregon
Smoke Management Program, directive 1-4-1-601, which together
comprise the plan.

2.To incorporate ODF’s amendments into the federally approved
Oregon Clean Air Act State Implementation Plan, DEQ proposes
amending OAR 340-200-0040.

ODF and DEQ review the Oregon Smoke Management Plan about
every five years. For the most recent review, ODF convened the
Smoke Management Review Committee that met eight times during
2012 and 2013. Committee recommendations are the basis for ODF’s
proposed amendments to the Oregon Smoke Management Plan:

1. Adopt additional voluntary provisions to provide greater visi-
bility protection when burning near Crater Lake National Park and
the Kalmiopsis Wilderness, both Oregon Class I areas. These
provisions would help meet the federal Regional Haze Rule imple-
mented under DEQ’s 2010 Oregon Regional Haze Plan.

2. Adopt additional voluntary provisions to encourage greater use
of alternatives to burning and emission reduction techniques.
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3. For Special Protection Zone requirements adopted in 1992 to
provide extra smoke management protection during the winter
months for communities that exceeded federal air quality health stan-
dards:

a. Eliminate the La Grande Special Protection Zone. DEQ deter-
mined there is no longer a need for the La Grande Special Protec-
tion Zone (see below).

b. Reduce the size of the Special Protection Zone boundary for the
Medford area, based on local topography and meteorology, to reflect
the Medford airshed. Inside the boundary, prescribed burning would
continue to follow the daily green, yellow, and red woodstove restric-
tions. Outside the boundary, prescribed burning would be prioritized
to reduce burning on “red” woodstove days by only allowing small-
er burn units that are farther away from Medford.

Both communities receive year-round smoke management pro-
tection under the plan. The Special Protection Zones ensure that any
wintertime prescribed burning within 10-20 miles complies with
local residential woodstove curtailment programs. In both commu-
nities, air quality levels have improved significantly and the
communities now meet air standards. Around La Grande there is very
little wintertime prescribed burning occurring. In the Medford area,
there is considerably more burning in the winter, which justifies
keeping the Special Protection Zone but changing to the boundary
size, given the air quality improvements and burning prioritization
noted above.

4. Allow ODF, rather than DEQ, to regulate a very small amount
of prescribed burning on forestlands currently outside forest pro-
tection districts. The proposed ODF rule amendment would manage
this burning under an interagency agreement between ODF and DEQ
subject to the same requirements for all prescribed burning under the
plan.

5. Require smoke monitoring for prescribed burns over 2000 tons
in size following existing language in ODF guidance. This will allow
the landowner the ability to cease lighting or burn a smaller amount
if air quality conditions change.

6. Other miscellaneous revisions to ODF rules including clarifi-
cation to Special Protection Zone language, and flexibility to the 5-
year time period for plan review to allow an earlier or later time, but
not to exceed 10 years if ODF and DEQ mutually agree.

Brief history:

ODF operates a smoke management program for prescribed burn-
ing in Oregon to eliminate unwanted forest debris, restore forest
health, and reduce the potential for major wildfires. Each year
approximately 150,000 acres are burned in Oregon forests through
the practice of prescribed burning. Smoke from this burning can
occasionally pose a risk to public health and result in air quality lev-
els exceeding the federal air quality standard for fine particulate mat-
ter also called PM2.5. Even brief exposures to smoke can cause
health problems for persons with asthma, emphysema, congestive
heart disease and other existing medical conditions. The elderly,
pregnant women and young children are especially high-risk groups.
Smoke from forest burning also affects visibility in national parks
and wilderness areas, as well as general outdoor recreation activities.

State law ORS 477.013 directs ODF to develop a smoke man-
agement plan for prescribed forestry burning in Oregon and to prom-
ulgate rules to carry out this plan. Consistent with the law, ODF
developed the Oregon Smoke Management Plan, which consists of
rules under OAR 629-048 and the Operational Guidance for the Ore-
gon Smoke Management Program in directive 1-4-1-601. ODF
implements the plan through a smoke management program for pre-
scribed burning on federal, state and private forestland.

Adopted as a regulatory program in 1972, the objective of the
smoke management program is to maximize burning opportunities,
reduce the risk of wildfire, and minimize smoke impacts on the pub-
lic. Most of the larger cities and heavily populated areas in Oregon
are designated as Smoke Sensitive Receptor Areas by ODF, and have
greater restrictions on prescribed burning to prevent smoke intru-
sions. ODF’s smoke management office in Salem conducts daily
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weather forecasts to determine areas in the state suitable for forestry
burning, then issues daily burning instructions for those areas, that
include size limits in tons, how far apart to space the burning and dis-
tance from Smoke Sensitive Receptor Areas. The forest district level
makes the actual decision on which units to burn based on the burn-
ing instructions. Each burn unit has a burn plan and pays burn fees.
After burning, the district reports back to State Forestry in Salem on
the burning accomplished.

As directed under state law, ODF adopts all rules associated with
the plan through their Board of Forestry. State law ORS 477.013 does
provide DEQ with joint approval authority of the plan and cites the
need to “meet the air quality objectives of the federal Clean Air Act”.
To ensure prescribed burning meets the federal Clean Air Act, DEQ
previously adopted the plan into the Oregon Clean Air Act State
Implementation Plan as provided in DEQ rule OAR 340-200-0040,
and any changes to the Oregon Smoke Management Plan require
DEQ approval as a State of Oregon Clean Air Act Implementation
Plan revision.

ORS 477.552 states the need to “improve the management of pre-
scribed burning as a forest management and protection practice” and
to “minimize emissions from prescribed burning consistent with the
air quality objectives of the federal Clean Air Act and the State of
Oregon State Implementation Plan.” In order to improve the man-
agement of prescribed burning, every five years DEQ and ODF con-
duct a review of the plan to evaluate the effectiveness of the smoke
management program. The last plan review was in 2007. Improve-
ments included increasing the number of Smoke Sensitive Receptor
Areas in the state. There are currently 23 Smoke Sensitive Recep-
tor Areas that include both individual communities and larger urban-
ized areas, such as the entire Willamette Valley and Columbia River
Gorge National Scenic Area.

In addition to Smoke Sensitive Receptor Areas protection, there
is also additional wintertime smoke management protection called
“Special Protection Zones.” There is typically limited prescribed
burning during the winter months. Winter is also when many com-
munities experience high smoke levels typically from woodstoves.
Currently, Special Protection Zone requirements apply to five com-
munities: Klamath Falls, Lakeview, Oakridge, Medford and La
Grande, which have a history of exceeding the federal health stan-
dard for particulate matter and rely heavily on wintertime residen-
tial woodstove curtailment programs to improve air quality. The
Special Protection Zone requirements restrict prescribed burning
within 10-20 miles on the “green”, “yellow” and “red” woodstove
curtailment days. A red day means there can be no woodstove burn-
ing and no prescribed burning within the Special Protection Zone.

As noted above, the proposed plan amendments would eliminate
the La Grande Special Protection Zone and reduce the size of the
Medford Special Protection Zone. DEQ supports these changes, for
the reasons cited.

Rules Coordinator: Maggie Vandehey

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204-1390

Telephone: (503) 229-6878

Department of Fish and Wildlife
Chapter 635

Rule Caption: Amend rules relating to capture of Peregrine and

other species allowed for falconry

Date: Time: Location:

3-7-14 8 a.m. 4034 Fairview Industrial Dr. SE
Salem, OR 97302

Hearing Officer: Oregon Fish & Wildlife Commission

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012,496.138,496.146 & 496.162

Proposed Amendments: Rules in 635-055

Last Date for Comment: 3-7-14, 8 a.m.
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Summary: Amend rules related to the capture of Peregrine falcons
for use in falconry and consider changes to species allowed to be
taken from the wild for falconry

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302

Telephone: (503) 947-6033

Rule Caption: Amend wildlife integrity rules to classify species as
non-controlled or prohibited
Date: Time:
3-7-14 8 a.m.

Location:

4034 Fairview Industrial Dr. SE
Salem, OR 97302

Hearing Officer: Oregon Fish & Wildlife Commission

Stat. Auth.: ORS 496.012, 496.138, 496.146, 497.298, 497.308,
497.312,497.318, 498.022,498.029, 498.052, 498.222 & 498.242
Stats. Implemented: ORS 496.012, 496.138, 496.146, 497.298,
497.308,497.312,497.318, 498.022, 498.029, 498.052, 498.222 &
498.242

Proposed Amendments: Rules in 635-056

Last Date for Comment: 3-7-14, 8 a.m.

Summary: Amendments are being proposed to the wildlife integri-
ty rules which involve adding six species to the noncontrolled clas-
sification and three species to the prohibited classification as well as
minor amendments to the reclassification request process.

Rules Coordinator: Therese Kucera

Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302

Telephone: (503) 947-6033

Department of Forestry
Chapter 629

Rule Caption: Defining Special Forest Products and Firewood
Permitting on State Forest Lands

Date: Time: Location:

3-4-14 6 p.m. Oregon Dept. of Forestry
3150 Main St.
Springfield, OR 97478

3-18-14 6 p.m. Oregon Dept. of Forestry

2600 State St.

Salem, OR 97310
Hearing Officer: Staff
Stat. Auth.: ORS 164.813
Other Auth.: ORS 526 & 530
Stats. Implemented: ORS 164.813 & 164.814
Proposed Adoptions: 629-028-0002, 629-028-0003, 629-028-
0004
Proposed Amendments: 629-028-0015, 629-028-0020, 629-028-
0025
Proposed Ren. & Amends: 629-028-0005 to 629-028-0001
Last Date for Comment: 4-1-14, 5 p.m.
Summary: The Oregon Department of Forestry (ODF) has initiat-
ed permanent rulemaking for the above administrative rules adopt-
ed under the Forest Practices Act (FPA). The primary rule change
within this rulemaking process is reflected in Oregon Administrative
Rule (OAR) 629-028-0005 Definitions, where the rule number will
be renumbered and amended to include the definition of special for-
est products. These proposed rule amendments also include the
process someone would need to follow to add or delete products from
the definition. In 2013, House Bill (HB) 2615 passed, allowing the
State Forester, acting under the authority of the Oregon Board of
Forestry (BOF), to define special forest products in rule, which will
include the change in identifying mushrooms and truffles as “wild,
edible fungi”. An emergency was declared under the HB requiring
ODF to modify forms available for private landowners to use when
allowing others permission to harvest special forest products on their
land. The rules require revision prior to July 1,2014 to meet require-
ments in the amended statute ORS 164.813.
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Review of this proposed rulemaking package may be accessed on
the Department’s web page at: http://www.oregon.gov/odf/
Pages/lawsrules.aspx#Proposed_Rules or at the office of the State
Forester, and are available upon request. Associated supporting mate-
rials presented at the November 2013 Board of Forestry meeting are
available online. They may be accessed through the Board of
Forestry website: www.oregonforestry.gov.

Two public information meetings regarding the bill and the rule-
making process will be held at ODF offices in Forest Grove and
Salem in February 2014. Two formal hearings will be held at ODF
offices in March 2014: March 4th in Springfield at 6:00 p.m. (3150
Main Street) and March 18th in Salem at 6:00 p.m. (2600 State
Street). Notice of the meetings and hearings will be promoted via fly-
ers, email, media releases, and our website prior to the meeting dates.

Written comments must be received by 5:00 p.m. on April 1st,
2014. Submissions should be addressed to:

Private Forest HB 2615 Rulemaking, Oregon Department of
Forestry, 2600 State Street, OR 97310; or send to ODFPF
Comments@odf .state.or.us, or via fax 503-945-7490.

Comments received by 5:00 p.m. on April 1st, 2014, will be com-
piled and incorporated into information presented to the Board of
Forestry for their review. From this information and the prior work
with this rulemaking process, the Board of Forestry will decide
whether to approve this proposed rulemaking package. The Depart-
ment is planning to present this information at the June Board of
Forestry meeting. The Department will propose an effective date for
these rules which will be announced in the Secretary of State’s
Oregon Bulletin if the Board gives approval.

Rules Coordinator: Sabrina Perez
Address: Department of Forestry, 2600 State St., Salem, OR 97310
Telephone: (503) 945-7210

Rule Caption: Oregon Smoke Management Plan Revision and

Update

Date: Time: Location:

2-25-14 6 p.m. La Grande Library
2006 4th St.
La Grande, OR 97850

3-4-14 6 p.m. Lane Fire Authority
88050 Territorial Hwy.
Veneta, OR 97487

3-5-14 6 p.m. Jackson Co. Roads and Parks
200 Antelope Rd.
White City, OR 97503

3-6-14 6 p.m. CU Auditorium, OIT

3201 Campus Dr.
Klamath Falls, OR 97601

Hearing Officer: Mark Jacques, Bob Young
Stat. Auth.: ORS 477.013 & 477.562
Other Auth.: ORS 526.016 & 526.041
Stats. Implemented: ORS 477.013,477.515 & 477.552-477.562
Proposed Amendments: 629-048-0001, 629-048-0005, 629-048-
0130, 629-048-0200, 629-048-0210, 629-048-0230, 629-048-0310,
629-048-0450, 629-048-0500
Last Date for Comment: 3-12-14, 5 p.m.
Summary: This rule and the Smoke Management Plan is adminis-
tered to manage prescribed burning on private, federal and other pub-
lic land to protect air quality and maintain forest productivity and
health. Changes to the rule include some housekeeping measures
such as updating and adding new definitions, adding reference mate-
rial related to burning alternatives, and adding another rule reference
for smoke management compliance; fixing some inadvertent
changes made during the last review such as regulating prescribed
burning outside district boundaries, including a five-year review of
the entire plan, and moving back burn plan deadlines to the day of
the burn; and minor changes such as adding monitoring to large
tonnage burns and clarifying fees for multiple burn types.

Review of this proposed rulemaking package may be accessed on
the Department’s web page at: http://www.oregon.gov/ODF/Pages/
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lawsrules.aspx#Proposed_Rules or at the office of the State
Forester, and are available upon request.

Written comments must be received by 5:00 p.m., March 12,2014.
Submissions should be addressed to Sabrina Perez, Rules Coordi-
nator, Oregon Department of Forestry, 2600 State Street, Salem, OR
97310, sent via email to sabrina.perez@state.or.us, or via fax to
503-945-7212.

Rules Coordinator: Sabrina Perez
Address: Department of Forestry, 2600 State St., Salem, OR 97310
Telephone: (503) 945-7210

Department of Human Services,
Self-Sufficiency Programs
Chapter 461

Rule Caption: Changing OARs affecting public assistance,
medical assistance, or Supplemental Nutrition Assistance Program
clients

Date: Time: Location:
3-5-14 10 a.m. 500 Summer St. NE, Rm. 254
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050, 411.060, 411.070, 411.095, 411.101,
411.103, 411.404, 411.408, 411.660, 411.706, 411.816, 411.892,
412.006,412.014,412.049,412.124,414.231, HB 2089 (2013, Sec.
10)

Other Auth.: 7 CFR 273.16(e), 42 CFR 441.102, P.L. 92-336,
Federal Affordable Care Act (ACA)

Stats. Implemented: ORS 183.417, 409.010, 409.610, 411.060,
411.070, 411.095, 411.101, 411.103, 411.111, 411.117, 411.404,
411.408, 411439, 411.443, 411445, 411.620, 411.630, 411.635,
411.640, 411.660, 411.706, 411.690, 411.816, 411.840, 411.892,
412.001, 412.006, 412.009, 412.014, 412.049, 412.069, 412.124,
414.231,414.426,414.440,416.350

Proposed Amendments: 461-001-0000, 461-025-0310, 461-025-
0316,461-135-0505,461-135-0750,461-135-0950, 461-145-0280,
461-155-0150, 461-155-0290, 461-155-0291, 461-155-0295, 461-
175-0230, 461-195-0501, 461-195-0521, 461-195-0541, 461-195-
0561

Proposed Repeals: 461-001-0000(T), 461-135-0505(T), 461-145-
0280(T), 461-195-0501(T), 461-195-0521(T), 461-195-0541(T),
461-195-0561(T)

Last Date for Comment: 3-6-14,5 p.m.

Summary: OAR 461-001-0000 about definitions used in various
DHS program rules is being amended to revise the definitions of
“legally married”, “marriage”, “parent”, and “spouse” so that the
Department recognizes as being legally married those same-sex cou-
ples who have been united in marriage according to the law of the
state or country in which the marriage occurred. The definitions of
“legally married” and “spouse” are also being updated and clarified
for the ERDC and SNAP programs to prevent unnecessary training
in the context of this change.

OAR 461-025-0310 about hearing requests is being amended as
part of the implementation of the federal Affordable Care Act and HB
2859 to address the statutory changes to the definition of “public
assistance”, and align the time periods for DHS medical programs
with OHA OCCS medical programs, establishing 90 days to request
a hearing, a good cause window, and allowing oral hearing requests.
This amendment makes permanent a temporary rule change effec-
tive October 2, 2013.

OAR 461-025-0316 about Intentional Program Violation (IPV)
Hearings for the SNAP Program is being amended to state that if the
signature on the hearing waiver was obtained by fraud, the individ-
ual may obtain an IPV hearing on the merits. This rule is also being
amended to state that the hearing may be conducted without the indi-
vidual if the notice of hearing was sent using first class and returned
as undeliverable; and to revise the policy about when an individual
who misses the IPV hearing may obtain a hearing on the merits.
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OAR 461-135-0505 about categorical eligibility for the Supple-
mental Nutrition Assistance Program (SNAP) is being amended
make permanent a temporary rule change effective January 1,2014
that implemented a $25,000 liquid asset test for some households to
be determined categorically eligible. Liquid assets are assets that are
easily accessible like a bank account or cash on hand. The asset test
does not include currently excluded resources for the SNAP program
such as a person’s home, retirement accounts, or earned income tax
refunds. The intent of the policy change is to identify individuals with
large windfalls such as a lottery winning that exceeds $25,000 in
order to exclude them from receiving SNAP benefits and focus ben-
efits on individuals who need them.

OAR 461-135-0750 about the eligibility of individuals in long-
term care or home and community-based care for the OSIPM pro-
gram is being amended to indicate that individuals in a psychiatric
institution do not need to qualify for DHS APD long term care serv-
ices to qualify for Medicaid reimbursement while they are in the
State Hospital. This rule is also being amended to clarify current pol-
icy which applies this rule to individuals applying for and receiving
long-term care services.

OAR 461-135-0950 about eligibility for inmates and residents of
state hospitals is being amended to correctly state the requirements
to determine eligibility for an individual in the State Hospital by
expanding Medicaid eligibility.

OAR 461-145-0280 about the treatment of in-kind income in
determining eligibility for several DHS programs is being amended
to make permanent temporary rule changes effective January 1,2014
that remove the rule’s coverage of the EXT, MAA, MAF, OHP, and
SAC programs. The policies about financial eligibility for medical
assistance have been moved from OAR 461 (DHS) into the OAR
410-200 (under OHA), and as part of the implementation efforts for
the federal Affordable Care Act (ACA). For applications for medical
assistance starting on October 1, 2013, financial eligibility policies
are set out in OAR 410-200.

OAR 461-155-0150 about the child care eligibility standard, pay-
ment rates, and copayments is being amended to make permanent
temporary rule changes effective October 1,2013 and November 1,
2013 that increased child care provider rates and updated child age
categories definitions. These amendments updated references to the
Child Care Division to state the office’s new name as the Oregon
Office of Child Care; updated the Infant age category for licensed
providers and the provider rates for Registered Family and Certified
Family care providers as determined by the Final Memorandum of
Agreement with the AFSCME provider union; updated the provider
rates for Standard and Enhanced Family care providers as determined
through SEIU provider bargaining agreements; supported provider
rate increases for Standard, Enhanced and Certified child care cen-
ters; and stated that providers are not reimbursed more than they
charge.

OAR 461-155-0290 about income standards for QMB-BAS, OAR
461-155-0291 about income standards for QMB-DW, and OAR 461-
155-0295 about income standards for QMB-SMB and QMB-SMF
are being amended to adjust these standards to reflect the annual
updates to the federal poverty level that will occur March of 2014.
These amendments keep Oregon aligned with current federal stan-
dards for Department Medicaid programs and changes in the feder-
al poverty level.

OAR 461-175-0230 about notices sent to clients in nonstandard
living situations is being amended to set the policy for the type of
notice needed when ending Medicaid benefits for a person who has
been committed to an institution. This amendment establishes that
a basic decision notice is sent to terminate, suspend, or reduce
Medicaid benefits in this situation

OAR 461-195-0501, 461-195, 0521, 461-195-0541, 461-195-
0561 about overpayment definitions, calculations, liability, and com-
promise of claims are being amended to align with the October 1,
2013 rule changes to the OCCS Medical programs for the Oregon
Health Authority. OAR 461-195 0501 is also being amended to state
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the Department’s overpayment minimum threshold practices below
which the Department does not pursue overpayments. This rule
amendment supersedes prior statements on this topic in the Family
Services Manual and states that there are no minimums in the SNAP
program, if the overpayment was identified in a quality control
review; in all programs, if the overpayment was caused by a client’s
receipt of continuing benefits in a contested case; and in all programs,
if the overpayment caused by possible fraud by a client or provider.
In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Written comments may be submitted until March 6, 2014 at 5:00
p.m. Written comments may be e-mailed to Annette. Tesch@
state.or.us, faxed to 503-373-7032, or mailed to Annette Tesch, Rules
Coordinator, DHS-Self-Sufficiency Programs, 500 Summer Street
NE, E-48, Salem, Oregon, 97301. The Department provides the same
consideration to written comment as it does to any oral or written
testimony provided at the public hearing.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Self-Sufficiency
Programs, 500 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Justice
Chapter 137

Rule Caption: Updating cite references and correcting errors in
miscellaneous rules.

Stat. Auth.: ORS 25.080, 25.729, 180.345 & 416.455

Stats. Implemented: ORS 18.228,25.020, 25.080,25.164,25.167,
110.327,110.333,416.407,416.416,416.422,416.425 & 416.440
Proposed Amendments: 137-055-1100, 137-055-3300, 137-055-
3360, 137-055-3435, 137-055-3500, 137-055-3660, 137-055- 5510,
137-055-6120, 137-055-7180

Last Date for Comment: 3-21-14, 5 p.m.

Summary: The following rules are being amended to update cite ref-
erences and correct typos and grammatical errors: OAR 137-055-
1100, OAR 137-055-3360, OAR 137-055-3500, OAR 137-055-
3660, OAR 137-055-5510 and OAR 137-055-6120

OAR 137-055-3300 is being amended to clarify that an incarcer-
ated obligor is not precluded from requesting either periodic review
or change of circumstance modification at any time.

OAR 137-055-3435 is being amended to clarify that a parent may
contest whether there has been a change in physical custody and the
time during which the change occurred, as provided in the other
parent’s change of custody affidavit.

OAR 137-055-7180 is being amended to clarify that a Determi-
nation of Controlling Order must be filed in court within 30 days of
its issuance.

Please submit written comments by 5:00 p.m. Friday, March 21,
2014, to Lori Woltring, Policy Analyst, Division of Child Support,
1162 Court St. NE Salem, Oregon 97301. Questions may be direct-
ed to that address or you may call (503) 947-4367
Rules Coordinator: Carol Riches
Address: Department of Justice, 1162 Court St. NE, Salem, OR
97301
Telephone: (503) 947-4700

Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Updates and clarifies rules regarding the acceptance
and verification of information submitted by electronic means
Stat. Auth.: ORS 184.616, 184.619, 802.010, 802.012, 803.460 &
2013 OL Ch. 647,

Stats. Implemented: ORS 802.012, 802.560, 803.200, 803.220,
803.360, 803.370, 803.450, 803.460, 807.420, 807.560 & 2013 OL
Ch. 647
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Proposed Amendments: 735-018-0010, 735-018-0020, 735-018-
0050, 735-018-0070, 735-018-0080

Last Date for Comment: 2-21-14, Close of Business

Summary: The Oregon Attorney General encourages state agencies
to periodically review all agency rules. The review should ensure the
rules have the intended effect, continue to be necessary, if the agency
correctly estimated the fiscal impact and if subsequent law changes
require a change in the rule.

DMV recently completed a review of OAR chapter 735, Division
18 (Acceptance and Verification of Information Submitted by Elec-
tronic Means). DMV concluded the rules comply with the factors
described above. However, DMV is updating the rules to add defi-
nitions and to make other non-substantive changes to make terms
consistent and improve readability.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/

Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, MS 51, Salem, OR 97301
Telephone: (503) 986-3171
Employment Department
Chapter 471

Rule Caption: Automated Job Listings
Stat. Auth.: ORS 657.610
Stats. Implemented: ORS 657
Proposed Amendments: 471-020-0010, 471-020-0035
Last Date for Comment: 2-25-14, 5 p.m.
Summary: Update restrictions on Employment Department job list-
ings to provide a richer job listing service to customers, while work-
ing in conjunction with partner staff and staying in compliance with
all applicable state and federal regulations.
Rules Coordinator: Courtney Brooks
Address: Employment Department, 875 Union St. NE, Salem, OR
97311
Telephone: (503) 947-1724

Oregon Business Development Department

Chapter 123

Rule Caption: These rule amendments relate to the methodology
used to determine distressed areas.

Stat. Auth.: ORS 285A.075

Stats. Implemented: ORS 285A.075, ORS 285A.020, 285B.062,
285B.065

Proposed Amendments: Rules in 123-024

Last Date for Comment: 2-21-14, Close of Business

Summary: Amendments have been made to the Distressed Areas
methodology as it pertains to determining whether or not a city in a
non-distressed county ought to be considered distressed. The four
variables in 123-024-0031(2) remain unchanged, but the way that
thresholds for all four variables are calculated will change from a
method based on quartiles to a simpler method based on statewide
averages. This change is being done because the existing method-
ology based on quartiles was resulting in thresholds that were too low
to be considered distressed. The changes also make the methodolo-
gy more simple and easy to understand.

In 123-024-0031(1)(a), is amended to fix a mistake in the word-
ing of the Distressed Areas methodology as it pertains to determin-
ing whether or not a county ought to be considered distressed. This
will have no effect on how counties are determined to be distressed.
Rules Coordinator: Mindee Sublette
Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301
Telephone: (503) 986-0036

Rule Caption: This rule amendment relates to the procedures for
contracts entered into with the department.
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Stat. Auth.: ORS 285A.075
Stats. Implemented: ORS 285A.075 & 279A.070
Proposed Amendments: 123-006-0035
Last Date for Comment: 2-21-14, Close of Business
Summary: The 2013 Legislature passed HB 2212 which amended
the small business threshold to $10,000 and permitting amendments
to $12,500. The amendment to 123-006-0035 reflects these changes.
Rules Coordinator: Mindee Sublette
Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301
Telephone: (503) 986-0036
Rule Caption: This rule amendments relates to the Port Planning
and Marketing Fund.
Stat. Auth.: ORS 285A.075(5)
Stats. Implemented: ORS 285A.654-285A.660
Proposed Amendments: 123-025
Last Date for Comment: 2-21-14, Close of Business
Summary: Before final payment can be disbursed for a grant award
from the Port Planning and Marketing Fund, the Peer Review
Committee reviews the project deliverables. Currently ten percent of
the grant award is withheld until the committee makes their final rec-
ommendations. The department is changing the language from ten
percent being withheld to the final disbursement will be withheld.
Rules Coordinator: Mindee Sublette
Address: Oregon Business Development Department, 775 Summer
St. NE, Suite 200, Salem, OR 97301
Telephone: (503) 986-0036

Oregon Health Authority

Chapter 943

Rule Caption: Standards for Race Ethnicity Preferred Spoken
Signed and Written Language and Disability Status Data
Collection
Date:
2-24-14

Location:

421 SW Oak St., Suite 750
Lincoln Building

1st Floor, Pine Rm.
Portland, OR 97204

Time:
9 a.m.

Hearing Officer: Keely West

Stat. Auth.: ORS 413.042 & 413.161

Stats. Implemented: ORS 413.161

Proposed Adoptions: 943-070-0000, 943-070-0010, 943-070-
0020, 943-070-0030, 943-070-0040, 943-070-0050, 943-070-0060,
943-070-0070

Last Date for Comment: 2-26-14, 5 p.m.

Summary: The Oregon Health Authority (Authority), Office of
Equity and Inclusion is proposing to adopt Oregon Administrative
Rules in chapter 943, division 70 relating to the standardization of
demographic data categories collected by the Authority, the Depart-
ment of Human Services, and agency contractors.

In HB 2134, the Legislature required the Authority to convene an
advisory group and develop rules to standardize the collection of
demographic information related to race, ethnicity, written, signed
or spoken language and disability status.

The proposed rules provide for the standardization of response
options when demographic data is being collected and the creation
of implementing policies, procedures and training within the
agencies.

Implementation of the rules will improve the ability of the Author-
ity, Department, community stakeholders, elected officials, and other
decision makers to recognize, address, target and eliminate
inequities experienced by distinct racial, cultural, and linguistic com-
munities, and by people with disabilities. Based on local, state, and
national best practices, these standards allow the Authority and
Department to meet federal reporting expectations; compare
Oregon’s progress with national trends; improve quality service
delivery; and ensure equitable allocation of resources.
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Rules Coordinator: Keely L. West
Address: Oregon Health Authority, 500 Summer St. NE, E-20,
Salem, OR 97301
Telephone: (503) 945-6292
Oregon Health Authority,
Division of Medical Assistance Programs
Chapter 410

Rule Caption: Immunization, Vaccines for Children and Immune
Glogulins Rule Rewritten Clarifying Language and Removing
Table
Date:
2-18-14

Location:

500 Summer St. NE,

Conference Rm.137B

Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 413.042

Stats. Implemented: ORS 414.025 & 414.065

Proposed Amendments: 410-130-0255

Last Date for Comment: 2-20-14, 5 p.m.

Summary: Immunizations and immune glogulins are covered by
OHP. This rule explains how providers are reimbursed for adminis-
tering these services. It addresses billing for providers that are par-
ticipating in the state’s Vaccines for Children (VFC) program, a pro-
gram that provides vaccine serum at no cost to the medical
professional. Providers that participate in the VFC program are reim-
bursed for their time. Providers not participating in the program are
reimbursed for both their time and the expense of obtaining serums.
The current revision is to improve readability and the phrase “reli-
gious exemption” needed to be replaced with “non-medical exemp-
tion” to conform to recent statutory changes. Additionally a table of
medical codes included in the rule was problematic because it need-
ed frequent updating. Having the codes in rule necessitated formal
rule changes for even minor change to the medical code set. The
revised rule will remove the table and instead include a link to the
code set that will be easier to maintain.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Time:
10:30 a.m.

Rule Caption: Eligibility Requirements for the Authority’s Office

of Client and Community Services Medical Programs

Date: Time: Location:

2-18-14 10:30 a.m. 500 Summer St. NE, Rm. 137B
Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 411.402,411.404,413.042 & 414.534

Other Auth.: 42 CFR: 435.110, 435.112, 435.115, 435.116,

435.118, 435.403, 435.940, 435.1200, 457.80, 457.340, 458.350,

435.3, 435.4, 435.406, 435.407, 435.940, 435952, 435956,

435.1008, 457.320, 457.380, 435.940, 435.956, 435.406, 457.380,

435.117, 435.170, 435.190, 435916, 435917, 435.926, 435.952,

435.1200, 435.1205, 447.56, 457.340, 457.350, 457.360, 457.805,

433.145, 433.147, 433.148, 433.146, 435.610, 435.115, 435.403,

435.1200, 457.80, 457.340, 458.350, 435.119, 435.222, 435.118,

433.138,433.147,433.148,435.602 & 435.608

Stats. Implemented: ORS 411.060, 411.095, 411.400, 411.402,

411.404, 411.406, 411.439, 411.443, 413.032, 413.038, 414.025,

414.231,414.440,414.534,414.536 & 414.706

Proposed Adoptions: 410-200-0010, 410-200-0015, 410-200-

0100, 410-200-0105, 410-200-0110, 410-200-0111,410-200-0115,

410-200-0120, 410-200-0125, 410-200-0130, 410-200-0135, 410-

200-0140, 410-200-0145, 410-200-0146, 410-200-0200, 410-200-

0205,410-200-0210,410-200-0215,410-200-0220, 410-200-0225,

410-200-0230, 410-200-0235, 410-200-0240, 410-200-0305, 410-

200-0310, 410-200-0315, 410-200-0400, 410-200-0405, 410-200-
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0410,410-200-0415,410-200-0420, 410-200-0425,410-200-0435,
410-200-0440, 410-200-0500, 410-200-0505, 410-200-0510
Proposed Repeals: 410-200-0515(T), 410-200-0406(T)

Last Date for Comment: 2-20-14, 5 p.m.

Summary: With passage of the Affordable Care Act (ACA), Med-
icaid and CHIP eligibility methodologies are mandated to be changed
January 1, 2014 to use Modified Adjusted Gross Income (MAGI)
methodologies. Oregon was approved for early implementation of
the MAGI income and eligibility methodologies, an option provid-
ed by CMS to the states. These rules were adopted and effective on
October 1, 2013 to explain the new household groups, whose income
must be counted, and what income is considered in determining med-
ical eligibility, time frames for determining medical eligibility, hear-
ing processes, and processes for coordination when an individual
must be referred to Cover Oregon.

Additional provisions of the ACA require that the above refer-
enced rules be updated to reflect new policy effective January 1,
2014.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Amends Modifications Based on Client
Circumstances to Medical Transportation for Recipients of
Medical Assistance Programs
Date: Time:
2-18-14 10:30 a.m.

Location:
500 Summer St. NE, Rm. 137B
Salem, OR 97301
Hearing Officer: Sandy Cafourek
Stat. Auth.: ORS 413.042
Stats. Implemented: ORS 413.042
Proposed Amendments: 410-136-3260
Last Date for Comment: 2-20-14, 5 p.m.
Summary: The temporary rule will align Oregon rules with
federal regulations regarding providing non-emergent medical trans-
portation.
Rules Coordinator: Sandy Cafourek
Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301
Telephone: (503) 945-6430
Oregon Health Authority,

Office for Oregon Health Policy and Research

Chapter 409

Rule Caption: Amendment of Ambulatory Surgical Reporting
relating to fee collection
Date: Time:
2-19-14 1 p.m.

Location:

General Services Bldg.

1225 Ferry St. SE

Silver Butte Rm.

Salem, OR 97301

Hearing Officer: Zarie Haverkate

Stat. Auth.: ORS 442.120

Stats. Implemented: ORS 442.120

Proposed Amendments: 409-022-0050

Last Date for Comment: 2-21-14, 5 p.m.

Summary: The proposed rule is being amended to allow health care
facilities that report ambulatory surgical data per ORS 442.120 to
calculate costs and submit fees on a biannual, rather than quarterly,
basis.

Rules Coordinator: Zarie Haverkate

Address: Oregon Health Authority, Office for Oregon Health
Policy and Research, 1225 Ferry St. SE, Salem, OR 97301
Telephone: (503) 373-1574
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Rule Caption: Repeal of Safety Net Capacity Grant Program Rule
Stat. Auth.: ORS 413.225
Stats. Implemented: ORS 413.225 & 414.231
Proposed Repeals: 409-110-0000, 409-110-0005, 409-110-0010,
409-110-0015, 409-110-0020
Last Date for Comment: 2-21-14,5 p.m.
Summary: The Office for Oregon Health Policy and Research is
seeking to repeal rules relating to the Safety Net Capacity Grant
Program as the grant program has ended.

A copy of the rule is available on OHPR’s website at: http://www.
oregon.gov/OHA/OHPR/pages/rulemaking/index.aspx
Rules Coordinator: Zarie Haverkate
Address: Oregon Health Authority, Office for Oregon Health
Policy and Research, 1225 Ferry St. SE, Salem, OR 97301
Telephone: (503) 373-1574

Oregon Health Authority,
Public Health Division
Chapter 333

Rule Caption: Criteria for eligibility of school-based health center
funding and grant awards
Date: Time:
3-12-14 10 a.m.

Location:

Portland State Office Bldg.

800 NE Oregon St., Rm. 810
Portland, OR 97232

Hearing Officer: Jana Fussell

Stat. Auth.: ORS 413.225

Stats. Implemented: 2013 OL Ch. 683 & 413.225

Proposed Adoptions: 333-028-0260, 333-028-0270, 333-028-
0280

Last Date for Comment: 3-14-14,5 p.m.

Summary: The Oregon Health Authority, Public Health Division is
proposing to adopt permanent rules pertaining to the criteria for con-
tinuation funding for certified school-based health centers (SBHCs),
awarding grants to communities planning for certified SBHCs, and
incentive funding to: (1) increase the number of SBHCs as patient-
centered primary care homes; (2) improve the coordination of care
of patients served by coordinated care organizations and school-
based health centers; and (3) improve the effectiveness of the deliv-
ery of health services through school-based health centers to children
who qualify for medical assistance as mandated by the passage of
House Bill 2445 by the 2013 Legislature. The proposed rules are
intended to fulfill the mandates by prescribing the criteria for
eligibility of funding and grant awards.

Rules Coordinator: Brittany Sande

Address: Oregon Health Authority, Public Health Division, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

Rule Caption: Update newborn screening program rules and fees
including addition of severe combined immunodeficiencies
(SCID)

Stat. Auth.: ORS 431.180,431.310,433.285 & 433.290

Stats. Implemented: ORS 431.310, 433.285, 433.290 & 433.295
Proposed Amendments: 333-024-0205, 333-024-0210, 333-024-
0215, 333-024-0220, 333-024-0225, 333-024-0230, 333-024-0231,
333-024-0232, 333-024-0235, 333-024-0240

Last Date for Comment: 3-10-14, 5 p.m.

Summary: The Oregon Health Authority, Public Health Division,
Oregon State Public Health Laboratory is proposing to permanent-
ly amend administrative rules in chapter 333, division 24. The pro-
posed amendments will: update newborn screening program rules
regarding definitions, congenital disorders tested for and methods of
testing, timing of specimen collection and requirements for fee
exemption; add severe combined immunodeficiencies (SCID) to the
screening panel no later than May 1, 2014; and increase the newborn
screening kit fee effective May 1, 2014.
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Rules Coordinator: Brittany Sande

Address: Oregon Health Authority, Public Health Division, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

Oregon Liquor Control Commission
Chapter 845

Rule Caption: Creates distinct licensing qualification and operat-

ing standards for outdoor areas not abutting a licensed premises.

Date: Time: Location:

2-27-14 10 a.m. 9079 SE McLoughlin Blvd.
Portland, OR 97222

Hearing Officer: Annabelle Henry

Stat. Auth.: ORS 471, including ORS 471.040,471.730(1) & (5)

Stats. Implemented: ORS 471.001, 471.030(1), 471.313(1) &

471.315(1)(d)

Proposed Adoptions: 845-005-0329, 845-006-0309

Proposed Amendments: 845-005-0331

Last Date for Comment: 3-13-14, 5 p.m.

Summary: Proposed new rule OAR 845-005-0329 establishes

licensing qualification standards for outdoor areas that do not abut

applicant’s or licensee’s previously licensed building or other simi-

larly enclosed structure (i.e., food carts). This rule is designed to

operate in conjunction with proposed new rule OAR 845-006-0309,

which establishes operating requirements for outdoor areas that do

not abut applicant’s or licensee’s previously licensed building or

other similarly enclosed structure (i.e., food carts).

Existing rule OAR 845-005-0331 currently establishes licensing
qualification standards that apply to all exterior areas. The proposed
amendments clarify that going forward, this rule will only apply to
outdoor areas that abut an applicant’s or licensee’s previously
licensed building (i.e., patios and sidewalk cafes). The proposed
amendments do not substantively change the qualification or oper-
ating standards that currently apply to these outdoor areas (i.e., patios
and sidewalk cafes).

Rules Coordinator: Annabelle Henry

Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222

Telephone: (503) 872-5004

Oregon Medical Board
Chapter 847

Rule Caption: Authorizes Executive Director and Medical Director
to approve Consent Agreements for re-entry

Stat. Auth.: ORS 677.265 & 677.235

Stats. Implemented: ORS 677.100, 677.175, 677.265, 677.512,
677.759 & 677.825

Proposed Adoptions: 847-001-0045

Proposed Amendments: 847-008-0003, 847-020-0183, 847-050-
0043, 847-070-0045, 847-080-0021

Last Date for Comment: 2-21-14, 5 p.m.

Summary: The proposed new rule and amendments delegate author-
ity to the Executive Director and Medical Director to review and
approve the terms and conditions in a Consent Agreement for re-
entry to practice. The Applicant may be granted a license once the
Consent Agreement is signed by the Executive Director or Medical
Director.

Rules Coordinator: Kimberly Fisher

Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201

Telephone: (971) 673-2667

Rule Caption: Decreases Data Order fees, changes license name,
and deletes references to license no longer offered

Stat. Auth.: ORS 181.534,431.972,676.410,677.265 & 677.290
Stats. Implemented: ORS 181.534, 192.440, 431.972, 676.410,
677.265 & 677.290
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Proposed Amendments: 847-005-0005
Last Date for Comment: 2-21-14, 5 p.m.
Summary: The proposed rule amendment decreases the Data Order
Charges fees to accurately reflect the current costs in fulfilling the
request. The proposed rule amendment also deletes references to
Limited License, Special as this license is no longer available and
updates the title of Limited License, Postgraduate to Limited License,
Pending Examination for Division 50 (Physician Assistants) and
Division 70 (Acupuncturists).
Rules Coordinator: Kimberly Fisher
Address: Oregon Medical Board, 1500 SW 1st Ave., Suite 620,
Portland, OR 97201
Telephone: (971) 673-2667
Oregon Patient Safety Commission
Chapter 325

Rule Caption: Updates the Oregon Patient Safety Commission’s
2013-2015 biennial budget by amending OAR 325-005-0015.
Date: Time: Location:
3-12-14 10 a.m. 2501 SW Ist Ave. Suite 200
Portland, OR 97201
Hearing Officer: Shannon O’Fallon
Stat. Auth.: ORS 442.820-442.835
Other Auth.: 2003 OL Ch. 686, Sec. 9
Stats. Implemented: ORS 182.462(1) & 182.462(2)
Proposed Amendments: 325-005-0015
Last Date for Comment: 3-12-14, Close of Business
Summary: In accordance with the rules governing semi-independ-
ent state agencies, this action updates the Oregon Patient Safety
Commission 2013-2015 biennial budget from $2,844268 to
$3.,242 464 by amending OAR 325-005-0015.
Rules Coordinator: Bethany A. Walmsley
Address: Oregon Patient Safety Commission, PO Box 285, Portland,
OR 97204
Telephone: (503) 224-9226
Oregon University System
Chapter 580

Rule Caption: Increase the amount of vacation payout to 260 hours
for a set period of time

Stat. Auth.: ORS 240 & 351.070

Other Auth.: ORS 351

Stats. Implemented: ORS 351.070

Proposed Amendments: 580-021-0030

Last Date for Comment: 2-28-14, Close of Business

Summary: With the passage of Senate Bill 270 (2013) and the sub-
stantial change in the governance of Oregon’s public universities, it
is vital that the OSBHE and the Chancellor’s Office make every rea-
sonable effort to ensure that adequate staff are retained in order to
make transition to Oregon State University, Portland State Univer-
sity, and the University of Oregon, as well as any possible change
to the governance of the remaining OUS institutions, as seamless as
possible. Under current administrative rules, as a general matter, full-
time unclassified OUS employees accrue 15 hours of vacation each
month; however, these employees may not accrue more than 260
hours of vacation leave and, upon separation of service, may not cash
out more than 180 hours of vacation leave. In order to incent
Chancellor’s Office employees to remain at OUS during the critical
period of transition facing public higher education in the state over
the next 18 months and, after consulting other public sector vacation
leave schemes in Oregon, including those for state employees under
the purview of DAS, the OSBHE approved that payment for accrued
vacation leave be increased for a specific period of time for unclas-
sified employees in the Office of the Chancellor.

Rules Coordinator: Marcia M. Stuart

Address: Oregon University System, PO Box 3175, Eugene, OR
97403-0175

Telephone: (541) 346-5749
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Oregon Watershed Enhancement Board
Chapter 695

Rule Caption: Revisions to Watershed Council Support grant rules
to implement Outcome-based Watershed Council Capacity grant-
making
Date:
3-4-14

Location:

Sunridge Inn

1 Sunridge Ln.

Baker City, OR

Pendleton Center for the Arts

214 N Main St.

Pendleton, OR

Riverbend Community Center

799 SW Columbia

Bend, OR

Department of State Lands

Land Board Rm.

775 Summer St. NE

Salem, OR

ODOT

100 Antelope Rd.

White City, OR

Bay City Hall

5525 B St,

Bay City, OR

Hearing Officer: Courtney Shaff

Stat. Auth.: ORS 541.906

Stats. Implemented: ORS 541.918, 541.926(1)(e), 541.923 &
541910

Proposed Adoptions: 695-040-0090, 695-040-0100, 695-040-
0110, 695-040-0120, 695-040-0130, 695-040-0140, 695-040-0150
Proposed Amendments: 695-040-0010, 695-040-0020, 695-040-
0030

Proposed Repeals: 695-040-0040, 695-040-0050, 695-040-0060,
695-040-0070, 695-040-0080

Last Date for Comment: 3-14-14,5 p.m.

Summary: OWEB is proposing rule amendments and rulemaking
related to the administration of the council support grant program.
The purpose is to develop an outcome-based council capacity grant
program that includes a streamlined review and award process and
increases standards for eligibility to apply and merit evaluation
criteria. Regarding changes to the rules, first, the name of the grants
has been amended from Watershed Council Support to Watershed
Council Outcome-Based Operating Capacity Grants. The purpose
[695-040-0010], definitions [695-040-0020], and eligibility criteria
[695-040-0030] have been amended. Rules outlining the previous
Application Requirements [695-040-0040], Evaluation Criteria [695-
040-0050], Grant Evaluation Process [695-040-0060], Grant Agree-
ment Conditions [695-040-0070], and Waiver of Rules [695-040-
0080] will be repealed. The repealed rules will be replaced by newly
adopted rules describing the following components and requirements
of the streamlined outcome-based council capacity grant program:
Eligibility Determination [695-040-0090]; Application Requirements
[695-040-0100]; Merit Evaluation [695-040-0110]; Board Action on
Eligible Applications [695-040-0120]; Use of Funds [695-040-0130]
Grant Agreement Conditions [695-040-0140]; and Waiver of Rules
[695-040-0150].

Public comment will be accepted on the proposed rules from Feb-
ruary 24, 2014 through 5:00pm on March 14, 2014. Copies of the
proposed amendments will be available February 24, 2014 on
OWEB’s website (http://www.oregon.gov/OWEB/pages/admin_
rules_statutes.aspx).

Rules Coordinator: Renee Davis-Born

Address: Oregon Watershed Enhancement Board, 775 Summer St.
NE, Suite 360, Salem, OR 97301

Telephone: (503) 986-0029

Time:
12:30 p.m.

3-5-14 12:30 p.m.
3-7-14 12:30 p.m.

3-10-14 12:30 p.m.

3-12-14 12:30 p.m.

3-14-14 12:30 p.m.
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Psychiatric Security Review Board
Chapter 859

Rule Caption: Program rules and guidelines regarding Civil
Commitments for Extremely Dangerous Persons with Mental
Illness

Date: Time: Location:
2-25-14 11 am. 610 SW Alder St.,
Suite 420

Portland, OR 97205
Hearing Officer: Lucy Heil
Stat. Auth.: 2013 OL Ch. 715 (SB 421) & ORS 161.387
Stats. Implemented: 2013 OL Ch. 715 (SB 421)
Proposed Adoptions: 859-200-0005, 859-200-0010, 859-200-
0015, 859-200-0020, 859-200-0025, 859-200-0030, 859-200-0035,
859-200-0040, 859-200-0045, 859-200-0050, 859-200-0055, 859-
200-0060, 859-200-0065, 859-200-0070, 859-200-0075, 859-200-
0080, 859-200-0085, 859-200-0090, 859-200-0095, 859-200-0100,
859-200-0105, 859-200-0110, 859-200-0115, 859-200-0120, 859-
200-0125, 859-200-0130, 859-200-0135, 859-200-0140, 859-200-
0145, 859-200-0150, 859-200-0200, 859-200-0205, 859-200-0210,
859-200-0215, 859-200-0220, 859-200-0225, 859-200-0230, 859-
200-0235, 859-200-0300, 859-200-0305, 859-200-0310
Last Date for Comment: 3-3-14,5 p.m.
Summary: SB 421 (2013) created a new type of civil commitment
and authorizes courts to place these individuals under the Psychiatric
Security Review Board’s jurisdiction for monitoring, treatment and
supervision. These rules establish procedures and guidelines for the
Psychiatric Security Review Board to supervise, monitor, determine
appropriate placement and conduct hearings for these civilly com-
mitted persons placed under its jurisdiction.
Rules Coordinator: Lucy Heil
Address: Psychiatric Security Review Board, 610 SW Alder St.,
Suite 420, Portland, OR 97205
Telephone: (503) 229-5596
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Secretary of State,
Business Services Division

Chapter 167
Rule Caption: Revising Secretary of State’s procurement rules.
Date: Time: Location:
2-24-14 9 am. 255 Capitol St. NE, Suite 180
BSD Conference Rm.
Salem, OR

Hearing Officer: Sarah Roth

Stat. Auth.: ORS 279A.050, 279A.065 & 279A.070

Stats. Implemented: ORS 279A.050,279A.065 & 279A.070
Proposed Amendments: 167-001-0007, 167-001-0020, 167-001-
0030, 167-001-0081, 167-001-0300, 167-001-0360, 167-001-0600,
167-001-0620, 167-001-0635

Proposed Repeals: 167-001-0040, 167-001-0050, 167-001-0060,
167-001-0065, 167-001-0070, 167-001-0085, 167-001-0625

Last Date for Comment: 2-24-14, 2 p.m.

Summary: The Secretary of State is amending current procurement
rules for clarification and repealing several rules that are duplicat-
ed in the Department of Justice model rules.

Rules Coordinator: Sarah Roth

Address: Secretary of State, Business Services Division, 255
Capitol St. NE, Salem, OR 97310

Telephone: (503) 986-2357

Secretary of State,
Corporation Division
Chapter 160

Rule Caption: Notary Public

Stat. Auth.: 2013 OL Ch. 219, Sec. 26

Stats. Implemented: 2013 OL Ch. 219

Proposed Amendments: 160-100-0000

Last Date for Comment: 2-21-14, 12 p.m.

Summary: Clarifies what constitutes “practice in this state” for
non-resident notary public commission applicants.

Rules Coordinator: Ginger Spotts

Address: Secretary of State, Corporation Division, 255 Capitol St.
NE, Suite 151, Salem, OR 97310

Telephone: (503) 986-2333
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Appraiser Certification and Licensure Board
Chapter 161

Rule Caption: Adoption of temporary rules to implement Senate
Bill 617 and removing prior disclosure requirement.

Adm. Order No.: ACLB 6-2013(Temp)

Filed with Sec. of State: 12-19-2013

Certified to be Effective: 1-1-14 thru 6-2-14

Notice Publication Date:

Rules Amended: 161-006-0155, 161-006-0160, 161-025-0060, 161-
570-0025, 161-570-0030

Subject: Temporarily amends Oregon Administrative Rule 161,
Division 6, Rule 0155, regarding Allegation Reports; Rule 0160,
regarding Complaints, Investigations and Audits; Division 025, Rule
0060 regarding Appraisal Standards and USPAP; Division 570, Rule
0025, regarding Allegation Reports; and Rule 0030, regarding Com-
plaints, Investigations and Audits.

Rules Coordinator: Gae Lynne Cooper—(503) 485-2555

161-006-0155
Allegation Reports

(1) All allegation reports must be in writing.

(2) Any person may file an allegation report.

(3) A member of the Board or the Administrator may initiate an alle-
gation report.

(4) The Board will accept anonymous allegation reports.

(5) The allegation report will be reviewed by the Administrator or the
Administrator’s designee to determine whether, there may be an objective
basis to believe that an alleged violation has occurred, or whether the mat-
ter may be dismissed as either frivolous or not within the board’s jurisdic-
tion.

(6) If the Administrator or the Administrator’s designee determines
that there is an objective basis to believe that an alleged violation has
occurred, the Enforcement Oversight Committee must review the report

and the Board may initiate the investigation process.
Stat. Auth.: ORS 674.305(8) & 674.310
Stats. Implemented: ORS 674.310
Hist.: ; ACLB 1-2013, f. 1-30-13, cert. ef. 1-31-13; ACLB 6-2013(Temp), f. 12-19-13, cert.
ef. 1-1-14 thru 6-2-14

161-006-0160
Complaints, Investigations and Audits

(1) A notice of investigation, together with a true copy of the allega-
tion report as submitted to the Board’s office, including all supporting doc-
umentation, shall be promptly sent by certified mail, return receipt request-
ed, to the last known address of the person against whom the allegation is
filed. Unless otherwise specified in the notice of investigation, the
Respondent must produce:

(a) True copies of records, including the workfile, within 30 days. No
extension of the time will be granted, except for good cause where the
Respondent shows that circumstances beyond the reasonable control of the
Respondent prevent a response within the 30 days; and

(b) Within 30 days, a written response to the allegations set forth in
the allegation report.

(A) A respondent may request an extension to file a response to a
notice of investigation. An extension of up to 30 days only will be
approved, provided the extension request is submitted in writing to the
Administrator within the 30 day time period. Good cause must exist that
shows circumstances beyond the reasonable control of the respondent pre-
venting a response within 30 days.

(B) The Administrator may grant one additional extension of no more
than 30 days only upon showing of good cause.

(2) The investigation may include all inquiries deemed appropriate to
ensure that each case is processed in accordance with ORS Chapter 183.

(3) The Board may initiate an audit or other type of inquiry or inves-
tigation to verify an individual’s compliance with ORS Chapter 674 and
OAR Chapter 161.

(4) Every licensed or certified appraiser or registered appraiser assis-
tant must cooperate with the Board and must respond fully and truthfully to
Board inquiries and comply with any requests from the Board, subject only
to the exercise of any applicable right or privilege. Failure to cooperate with
the Board is unethical and is grounds for discipline including revocation or
suspension of a license, certificate or registration, imposition of a civil
penalty, or denial of a license, certificate, or registration, or any combina-
tion thereof.

Oregon Bulletin

16

(5) At the completion of the investigation process, the Enforcement
Oversight Committee shall review the allegation report and all documents
related to the investigation. If the Enforcement Oversight Committee deter-
mines that an objective basis exists to believe that violations of ORS
Chapter 674 and/or OAR Chapter 161 occurred, the Enforcement Oversight
Committee shall submit a report to the Board setting forth specific viola-
tions along with the facts supporting the Committee’s recommendation.

(6) Upon receipt of the Enforcement Oversight Committee’s report,
the Board may proceed with disciplinary proceedings.

Stat. Auth.: ORS 674.170, 674.305 & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 8-1991(Temp), f. & cert. ef. 12-31-91; ACLB 2-1992, f. & cert. ef. 4-30-92;

ACLB 1-1993(Temp), . & cert. ef. 3-3-93; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-

1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 6-2003, f. &

cert. ef. 11-24-03; ACLB 3-2005, f. & cert. ef 7-22-05; ACLB 3-2011, f. & cert. ef. 11-17-

11; ACLB 1-2013, f. 1-30-13, cert. ef. 1-31-13; ACLB 6-2013(Temp), f. 12-19-13, cert. ef.

1-1-14 thru 6-2-14

161-025-0060
Appraisal Standards and USPAP

(1) All licensees must develop and communicate each appraisal
assignment in compliance with these administrative rules and USPAP.

(2) A licensee employed by a group or organization that conducts
itself in a manner that does not conform to USPAP Standards must take
steps that are appropriate under the circumstances to ensure compliance
with the Standards.

(3) All licensees must certify to what extent they personally inspect-
ed the property that is the subject of the appraisal assignment. Each report
must clearly state that the subject property was: inspected both inside and
out; inspected from the exterior only; or was not personally inspected by
the licensee.

(4) In addition to certifying as to the extent of the subject’s inspection,
all licensees must also certify to what extent each of the comparable sales
relied upon in the appraisal were personally inspected.

(5) All licensees must disclose in all appraisal reports whether the
comparable sales analyzed in the appraisal report were or were not con-
firmed by a party to the transaction or an agent or representative of a party
to the transaction.

(6) All licensees testifying or presenting evidence in an administrative
or judicial proceeding must base their testimony or evidence only upon a
written summary or self-contained appraisal report in compliance with
USPAP, reflecting a report date that precedes the date of testimony, unless
such testimony is being compelled by legal subpoena.

(7) The “Uniform Standards of Professional Appraisal Practice”,
2012-2013 Edition, approved and adopted by the Appraisal Standards
Board of the Appraisal Foundation, dated April 27, 1987, as amended on
January 1, 2012, are incorporated into the Administrative Rules of the
Appraiser Certification and Licensure Board as the standards of profes-
sional conduct which shall guide the behavior of licensed and certified
appraisers in the State of Oregon. Copies of the Uniform Standards of
Professional Appraisal Practice may be obtained from the Appraisal
Foundation located at 1029 Vermont Avenue, N.W., Suite 900, Washington
D.C. 20005-3517.

(8) All licensees must list their certificate or license number and expi-
ration date in each appraisal report.

(9) All licensees must comply with USPAP and all other applicable
administrative rules in OAR Chapter 161 in all valuation activity, unless
such valuation activity qualifies as an exclusion to real estate appraisal
activity under ORS 674.100(2)(h).

(10) Notwithstanding any other provision of these rules, a licensee
acting in one of the following capacities is not subject to the requirements
of Standard 3 of USPAP when examining an appraisal report and workfile
as part of an official investigation being conducted by the Board:

(a) Board member;

(b) Employee; or

(c) Contractor or volunteer serving at the request of the Board.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 674.305(8) & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 1-1992(Temp), f. & cert. ef. 1-23-92; ACLB 2-1992, f. & cert. ef. 4-30-92;

ACLB 4-1993(Temp), f. & cert. ef. 6-25-93; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 4-

1994, f. & cert. ef. 7-27-1994; ACLB 2-1996, f. & cert. ef. 2-13-96; ACLB 1-1997(Temp), f.

10-13-97, cert. ef. 1-1-98; ACLB 1-1998. f. 6-24-98, cert. ef. 7-1-89; ACLB 1-1999, f. 1-28~

99, cert. ef. 3-31-99; ACLB 3-1999, f. 9-23-99, cert. ef. 1-1-00; ACLB 1-2000, f. & cert. ef.

2-29-00; ACLB 3-2000(Temp), f. 11-9-00, cert. ef. 11-9-00 thru 5-8-01; ACLB 1-

2001(Temp), f. & cert. ef. 1-26-01 thru 7-25-01; ACLB 2-2001, f. 4-11-01, cert. ef. 4-12-01;

ACLB 3-2001(Temp), f. & cert. ef. 7-12-01 thru 1-8-02; ACLB 1-2002, f. & cert. ef. 2-26-

02; ALCB 2-2002, f. & cert. ef. 5-30-02; ACLB 2-2003, f. & cert. ef. 1-27-03; ACLB 1-2004,

f. & cert. ef. 2-3-04; ACLB 1-2005, f. & cert. ef. 1-12-04; ACLB 4-2005, f. & cert. ef. 11-2-
05; ACLB 1-2006(Temp), f. 6-29-06, cert. ef. 7-1-06 thru 12-28-06; ACLB 2-2006, f. & cert.
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ef. 7-26-06; ACLB 5-2007(Temp), f. 11-1-07, cert. ef. 1-1-08 thru 6-27-08; ACLB 1-2008, f.
& cert. ef. 5-13-08; ACLB 3-2008, f. & cert. ef. 8-13-08; ACLB 1-2009, f. 1-28-09, cert. ef.
1-30-09; ACLB 5-2009(Temp), f. 12-15-09, cert. ef. 1-1-10 thru 6-27-10; ACLB 2-2010, f.
& cert. ef. 4-23-10; ACLB 3-2011, f. & cert. ef. 11-17-11; ACLB 4-2011(Temp), f. 12-22-11,
cert. ef. 1-1-12 thru 6-27-12; ACLB 1-2012, f. 7-2-12, cert. ef. 7-3-12; ACLB 5-2013, f. 10-
29-13, cert. ef. 1-1-14; ACLB 6-2013(Temp), f. 12-19-13, cert. ef. 1-1-14 thru 6-2-14

161-570-0025
Allegation Reports

An allegation report may be filed against an appraisal management
company and submitted to the Board’s office.

(1) All allegation reports must be in writing.

(2) Any person may file an allegation report.

(3) A member of the Board or the Administrator may initiate an alle-
gation report.

(4) The Board will accept anonymous allegation reports.

(5) The allegation report will be reviewed by the Administrator or the
Administrator’s designee to determine whether, there may be an objective
basis to believe that an alleged violation has occurred, or whether the mat-
ter may be dismissed as either frivolous or not within the Board’s jurisdic-
tion.

(6) If the Administrator or the Administrator’s designee determines
that there is an objective basis to believe that an alleged violation has
occurred, the Enforcement Oversight Committee must review the report

and the Board may initiate the investigation process.
Stat. Auth.: ORS 183.355, 674.305 & 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 1-2013, f. 1-30-13, cert. ef. 1-31-13; ACLB 6-2013(Temp), f. 12-19-13, cert. ef.
1-1-14 thru 6-2-14

161-570-0030
Complaints, Investigations and Audits

(1) A notice of investigation, together with a true copy of the allega-
tion report as submitted to the Board’s office, including all supporting doc-
umentation, shall be promptly sent by certified mail, return receipt request-
ed, to the last known address of each controlling person of the appraisal
management company. Unless otherwise specified in the notice of investi-
gation, a controlling person must produce:

(a) True copies of records within 30 days. No extension will be grant-
ed, except for good cause where the Respondent shows that circumstances
beyond the reasonable control of the Respondent prevent a response with-
in 30 days; and

(b) Within 30 days, a written response to the allegations set forth in
the allegation report.

(A) A controlling person may request an extension to file a response
to a notice of investigation. An extension of up to 30 days will be approved
provided the extension request is submitted in writing to the Administrator
within the 30 day time period. Good cause must exist that shows circum-
stances beyond the reasonable control of a controlling person preventing a
response within 30 days.

(B) The Administrator may grant one additional extension of no more
than 30 days only upon showing of good cause.

(2) The investigation may include all inquiries deemed appropriate to
ensure that each case is processed in accordance with ORS Chapter 183.

(3) The Board may initiate an audit or other type of inquiry or inves-
tigation to verify an appraisal management company’s compliance with
ORS 674 and OAR 161.

(4) Every controlling person or subject individual of an appraisal
management company must cooperate with the Board and must respond
fully and truthfully to Board inquiries and comply with any requests from
the Board, subject only to the exercise of any applicable right or privilege.
Failure to cooperate with the Board is unethical and is grounds for disci-
pline including revocation or suspension of the appraisal management com-
pany’s registration, imposition of a civil penalty, or denial of a registration,
or any combination thereof.

(5) At the completion of the investigation process, the Enforcement
Oversight Committee shall review the allegation report and all documents
related to the investigation. If the Enforcement Oversight Committee deter-
mines that an objective basis exists to believe that violations of ORS
Chapter 674 and/or OAR Chapter 161 occurred, the Enforcement Oversight
Committee shall submit a report to the Board setting forth specific viola-
tions along with the facts supporting the Committee’s recommendation.

(6) Upon receipt of the Enforcement Oversight Committee’s report,

the Board may proceed with disciplinary proceedings.
Stat. Auth.: ORS 183.355, 674.305 & 674.310
Stats. Implemented: ORS 674.305(7), 674.310(2), 674.205, 674.215, 674.230, 674.245
Hist.: ACLB 12012, f. 7-2-12, cert. ef. 7-3-12; ACLB 1-2013, f. 1-30-13, cert. ef. 1-31-13;
ACLB 6-2013(Temp), f. 12-19-13, cert. ef. 1-1-14 thru 6-2-14
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Board of Architect Examiners
Chapter 806

Rule Caption: Use of Electronic Seals and Signatures

Adm. Order No.: BAE 3-2013

Filed with Sec. of State: 12-30-2013

Certified to be Effective: 1-1-14

Notice Publication Date:

Rules Amended: 806-010-0045

Subject: Clarifies rules relating to requirements for the use of elec-
tronic seals and signatures.

Rules Coordinator: Jim Denno—(503) 763-0662

806-010-0045
Stamps, Seals and Signatures

(1) Every registered architect shall have a stamp or seal bearing the
name of the registrant only, together with the city and state in which the
architect’s principal office is located. The stamp or seal may include the
architect’s registration number issued by the Oregon Board.

(2) The seal must be one of crimp type, rubber stamp type; computer
generated type, or may be electronic.

(3) All technical submissions which are required by public authorities
for building permits or regulatory approvals, or are intended for construc-
tion purposes, including all addenda and other changes to such submis-
sions, shall be sealed and signed by the architect.

(4) The term “signature” or “signed” as used in ORS Chapter 671
means the following:

(a) A handwritten or digital representation of your handwritten iden-
tification that represents the act of putting your name on a document to
attest to its validity. The handwritten or digital representation must be:

(A) An original written by hand;

(B) A scanned image of an original, handwritten identification; or

(C) A digital identification that is an electronic authentication process
attached to or logically associated with an electronic document.

(b) Signatures must be:

(A) Permanently affixed to the document(s) being certified;

(B) Applied to the document by the identified licensee;

(C) Placed across the seal/stamp of the licensee.

(D) Unique to the licensee using it;

(E) Capable of independent verification;

(F) Under the exclusive control of the licensee using it.

(5) The stamp with the registrant’s manual or digital signature must
appear on the original title page of specifications and on every sheet of the
drawings intended for permit and construction, whether or not the project
is exempt under ORS 671.030, and must be the stamp of a registered, legal-
ly responsible member or employee of the firm. The originals may be
reproduced for permit and construction purposes.

(6) By signing and sealing a technical submission the architect repre-
sents that the architect was in responsible control over the content of such
technical submissions during their preparation and has applied the required
professional standard of care.

(7) An architect may not seal and sign, or countersign, or allow his or
her seal or signature to be affixed to any architectural plans, drawings, doc-
uments, specifications or reports not prepared by him or her or under his or
her responsible control and supervision.

(a) Reviewing, or reviewing and editing, specifications and docu-
ments intended for permit and construction after they have been prepared
by others does not constitute the exercise of responsible control and super-
vision because the reviewer has neither control over nor detailed knowl-
edge of the content of such submissions throughout their preparation.

(b) Any architect signing or sealing technical submissions not pre-
pared by that architect, but prepared under the architect’s responsible con-
trol by persons not regularly employed in the office where the architect is
resident, will maintain and make available to the Board, upon request, ade-
quate records to demonstrate the nature and extent of the architect’s control
over, and detailed knowledge of, such technical submissions throughout
their preparation.

(8) Notwithstanding other sections of this rule, a successor registered
architect may complete a deceased or disabled architect’s drawings and
specifications intended for permitting and construction as though they were
the successor’s original, but must perform a thorough review and will
become fully responsible for the content. The successor registered succes-
sor architect must use his or her own title block, seal, and signature, and
must remove the title block, seal, and signature of the deceased or disabled
architect.
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[ED. NOTE: Images referenced are available from the agency.]

Stat. Auth.: ORS 671.125

Stats. Implemented: ORS 671.020

Hist.: AE 5, f. 12-22-64; AE 11, f. 2-15-74, ef. 3-11-74; AE 2-1978, f. & ef. 3-6-78; AE 1-
1979, f.5-31-79, ef. 6-1-79; AE 3-1979, f. & ef. 11-29-79; AE 1-1996, f. 1-23-96, cert. ef. 2-
1-96; AE 2-1997, f. & cert. ef. 9-24-97; BAE 1-1999, f. & cert. ef. 3-25-99; BAE 3-2000, f.
& cert. ef. 7-24-00; BAE 4-2004, f. & cert. ef. 5-5-04; BAE 1-2012, f. & cert. e.f 1-4-12;
BAE 3-2013, f. 12-30-13, cert. ef. 1-1-14

Rule Caption: Reciprocal Registration of NCARB Certified
Licensees of Other Jurisdictions

Adm. Order No.: BAE 4-2013

Filed with Sec. of State: 12-30-2013

Certified to be Effective: 1-1-14

Notice Publication Date:

Rules Amended: 806-010-0035

Subject: Allows individuals licensed in other jurisdictions that have
the NCARB Certificate to register by reciprocity without addition-
al requirements.

Rules Coordinator: Jim Denno—(503) 763-0662

806-010-0035
Registration by Reciprocity

(1) To become registered by reciprocity to practice architecture in
Oregon, an individual must possess an active registration from another
board-recognized jurisdiction, and

(a) Possess an active NCARB Certificate, or

(b) Possess documentary evidence of the following:

(A) A first professional degree in architecture from a NAAB-accred-
ited program of architecture;

(B) Successful completion of all sections of the ARE;

(C) Completion of the NCARB IDP program or two years of consec-
utive and active practice in architecture in a board-recognized jurisdiction
after initial registration;

(D) If an individual has not previously been examined for seismic and
lateral forces knowledge through successful completion of an NCARB
examination in 1965 or later, the individual must provide evidence of suc-
cessfully completing the NCARB Division Structural Systems examina-
tion.

(2) All applicants for registration by reciprocity must:

(a) Complete the Reciprocity Application;

(b) Pay required fees;

(c) Provide all required documentation in section (1);

(d) Pass the Jurisprudence Exam according to 806-010-0020(6).

(3) The Board reserves the right to require an oral interview of any
reciprocity applicant. Oral interviews are held on regularly scheduled
Board meeting dates. If an oral interview is required, the applicant will be

notified.
Stat. Auth.: ORS 671.125
Stats. Implemented: ORS 671.050 & 671.065
Hist: AE 5, f. 12-22-64; AE 11, f. 2-15-74, ef. 3-11-74; AE 1-1978, f. & ef. 1-23-78; AE 1-
1979, f. 5-31-79, ef. 6-1-79; AE 2-1980, f. & ef. 10-3-80; AE 1-1984, f. & ef. 8-22-84; AE
1-1987, f. & ef. 3-30-87; AE 1-1988, f. & cert. ef. 3-14-88; AE 1-1992, f. 1-9-92, cert. ef. 1-
10-92; AE 3-1992, f. & cert. ef. 6-30-92; AE 1-1996, f. 1-23-96, cert. ef. 2-1-96; AE 2-1997,
f. & cert. ef. 9-24-97; BAE 2-1998, f. & cert. ef. 6-22-98; BAE 1-1999, f. & cert. ef. 3-25-
99; BAE 3-2000, f. & cert. ef. 7-24-00; BAE 5-2002, f. 8-14-02 cert. ef. 8-15-02; BAE 4-
2003, f. 8-13-03, cert. ef. 8-14-03; BAE 2-2004, f. & cert. ef. 3-2-04; BAE 1-2008, f. & cert.
ef. 2-28-08; BAE 2-2010, f. 6-11-10, cert. ef. 10-3-10; BAE 4-2013, f. 12-30-13, cert. ef. 1-
1-14

Board of Licensed Professional Counselors and Therapists
Chapter 833

Rule Caption: LMFT minimum experience requirements and
graduate degree standards

Adm. Order No.: BLPCT 1-2014

Filed with Sec. of State: 1-8-2014

Certified to be Effective: 1-8-14

Notice Publication Date: 12-1-2013

Rules Amended: 833-020-0051, 833-040-0021, 833-060-0012
Subject: Clarifies that to meet the education requirements for licen-
sure one must have graduated from a graduate program that was
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accredited by a national program accreditation body or a regional
accrediting body.

Implements language in HB 2768 (2013) that provides authority
for the Board to set equivalent experience requirements for those
applying for licenses as marriage and family therapists.

Rules Coordinator: Becky Eklund—(503) 378-5499, ext. 3

833-020-0051
Reciprocity Method

(1) The reciprocity method is for applicants who seek acceptance of
education and supervised clinical experience previously used to obtain a
comparable license in another jurisdiction. The reciprocity method requires
the applicant to document that the education and experience requirements
under which the applicant obtained a comparable license held in another
state are equivalent to the standards required for Oregon licensure as a pro-
fessional counselor or as a marriage and family therapist.

(2) The Board will review each application designating the reciproci-
ty method to determine if licensing is appropriate. The Board will compare
the minimum standards in effect in the other jurisdiction when it granted a
license with the current education, clinical experience, and examination
standards required for Oregon licensure.

(3) Application for licensure must be submitted to the Board office in
accordance with OAR 833-020-0011.

(4) The application must also include verification of from the sending
state that applicant:

(a) Has a current, active license in that state;

(b) The license is comparable to the Oregon license requested;

(c) Applicant’s license from other state is not temporary, probationary,
expired, revoked, or suspended;

(d) The applicant has not been disciplined, including a reprimand or
letter of concern; and

(e) Documentation of the education, clinical experience, and exami-
nation requirements for licensure in that state at the time licensure was
granted.

(5) The applicant’s license in the other state must have:

(a) Required at least a graduate degree in counseling, a graduate
degree in marriage and family therapy, or a related degree. A related degree
must have systemic coursework for a license as a marriage and family ther-
apist;

(b) Been issued to an applicant whose qualifying degree meets
Majority Standards for Graduate Degrees specified in OAR 833 Division
60;

(c) Required passage of a state or national competency exam; and

(d) Been obtained by a method of application that involved state
review of documentation of education and clinical experience under adopt-
ed standards, and not obtained through reciprocity; act of portability; mutu-
al recognition; recognition of non-governmental, professional certification
or membership; waiver of any of the education, experience, or examination
requirements; or “grandparenting”.

(6) Five years or more of licensed clinical experience in another state
may substitute for a maximum of 15 semester or 20 quarter credits of aca-
demic education required for licensure. Clinical experience may not substi-
tute for diagnosis training.

(7) Completed supervised clinical experience performing direct client
counseling or marriage and family therapy, which must have included no
less than:

(a) At least 2,000 hours in at least two years or the equivalent for
licensed professional counselor;

(A) A minimum of 1,000 hours of the required 2,000 must be direct
client contact;

(B) A maximum of 1,000 hours of the required 2,000 may be from
supervision, consulting, reporting.

(b) At least 2,000 hours earned in at least 3 years must be in the pres-
ence of a client for licensed marriage and family therapist.

(c) For those who apply on or after January 2, 2014, at least 2,000
hours earned in at least two years or the equivalent must be in the presence
of a client for licensed marriage and family therapist.

(8) Five or more years of post license clinical experience may substi-
tute for 1,000 hours of the required, supervised direct client contact hours
required for Oregon licensure.

(9) The applicant must meet the examination requirements specified
in:

(a) 833-020-0081 and 833-030-0041 for licensure as a professional
counselor; or
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(b) 833-020-0081 and 833-040-0041 for licensure as a marriage and
family therapist.

(10) Documentation of acceptance on the national credentials registry
for professional counselors may substitute for education and experience

requirements for licensure as a professional counselor.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.. BLPCT 1-2010, f. & cert. ef. 1-5-10; BLPCT 3-2010, f. 4-30-10, cert. ef. 5-3-10;
BLPCT 1-2011, f. 1-13-11, cert. ef. 2-1-11; BLPCT 1-2013, f. 1-11-13, cert. ef. 2-1-13;
BLPCT 1-2014, f. & cert. ef. 1-8-14

833-040-0021
Experience Requirements for Licensure as a Marriage and Family
Therapist

(1) To qualify for licensure as a marriage and family therapist under
ORS 675.715(4) and 675.720, an applicant must have completed at least
three years of full-time supervised clinical experience that consisted of no
less than 2,000 supervised client contact hours of therapy with at least
1,000 of those hours working with couples and families.

(2) Those who apply to become a licensed marriage and family ther-
apist on or after January 2, 2014, must have completed the equivalent of
three years of full-time supervised clinical experience that consisted of no
less than 2,000 supervised client contact hours of therapy with at least
1,000 of those hours working with couples and families.

(3) Direct client contact hours must have been:

(a) Obtained after receipt of the qualifying graduate degree; and

(b) Face to face with a client or clients including through electronic

communication.
Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180
Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10; BLPCT 3-2010, f. 4-30-10, cert. ef. 5-3-10;
BLPCT 6-2010, f. 12-13-10, cert. ef. 1-1-11; BLPCT 1-2014, f. & cert. ef. 1-8-14

833-060-0012
Comparable Full Standards

The Board shall determine which graduate degrees are comparable in
content and quality to degrees from CACREP, COAMFTE, or CORE
approved programs and consistent with the Board’s Code of Ethics.
Degrees must meet the following standards. The degree was from an insti-
tution that:

(1) Was a fully accredited member of one of the regional institution-
al accreditation bodies at the time the degree was granted;

(2) Offered a minimum of a master’s degree;

(3) Was at least two years’ duration and at least:

(a) 48 semester credit hours or 72 quarter hours for graduate degrees
granted before October 1, 2014; or

(b) 60 semester credit hours or 90 quarter credit hours for graduate
degrees granted on or after October 1,2014.

(4) Included all coursework requirements set forth in OAR 833-060-
0042 or 833-060-0052.

(5) Included a required supervised clinical experience for all students
of no less than:

(a) 600 total clock hours to include 240 direct client contact hours, for
graduate degrees granted before October 1, 2014; or

(b) 700 total clock hours to include 280 direct client contact hours, for
graduate degrees granted on or after October 1, 2014.

(6) Facilitated a practicum and/or internship experience that:

(a) Had supervisory staff with a minimum of a master’s degree in the
program emphasis and with pertinent professional experience;

(b) Made provision for faculty monitoring of operations;

(c) Kept records of student-client contact hours including summary of
student progress by the supervisor;

(d) Had a written agreement with the program and student specifying
learning objectives; and

(e) Had a mechanism for program evaluation.

Stat. Auth.: ORS 675.785 - 675.835 & 676.160 - 676.180

Stats. Implemented: ORS 675.785 - 675.835
Hist.: BLPCT 1-2010, f. & cert. ef. 1-5-10; BLPCT 3-2010, f. 4-30-10, cert. ef. 5-3-10;

BLPCT 6-2010, f. 12-13-10, cert. ef. 1-1-11; BLPCT 2-2012, f. 9-5-12, cert. ef. 10-1-12;
BLPCT 3-2013(Temp), f. 10-7-13, cert. ef. 10-8-13 thru 3-31-14; BLPCT 1-2014, f. & cert.
ef. 1-8-14
Board of Optometry
Chapter 852

Rule Caption: Revises rules governing additional and multiple
practice location licenses for optometrists.

Adm. Order No.: OPT 1-2014

Filed with Sec. of State: 1-3-2014
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Certified to be Effective: 1-3-14

Notice Publication Date: 12-1-2013

Rules Amended: 852-010-0080, 852-050-0005, 852-050-0016
Subject: Overall: This rule change simplifies licensing requirements
and eliminates fees for optometric physicians practicing at more than
one location.

Additional practice location licenses will no longer be required,
and all actively licensed optometric physicians will receive a portable
multiple practice location license at no charge.

Division 10: 852-010-0080 — Eliminates fees for additional prac-
tice location license and portable multiple practice location license.

Division 50:

852-050-0005 — Removes requirement to purchase additional
practice location license or portable multiple practice location license
for those optometric physicians practicing elsewhere than primary
practice location. Provides free portable multiple practice location
license to all active licensees.

852-050-0016 — Removes requirement that active licensees hold
additional practice location license for work elsewhere than primary
practice location.

Rules Coordinator: Nancy DeSouza—(503) 399-0662, ext. 23

852-010-0080
Schedule of Fees

The following fee schedule is established by the Oregon Board of
Optometry to set forth in one place all of the fees charged by the Board:

(1) Active license (see also 852-050-0006):

(a) Annual renewal — $323, of which $298 is for the active optome-
try license and $25 is the Prescription Drug Monitoring Fund fee collected
by the licensing body on behalf of the Oregon Health Authority.

(b) Additional copy of Portable Multiple Practice Location license —
$25 each.

(¢) Failure to meet renewal date: Late renewal fee — $50 first failure,
$75 second failure, $100 subsequent failure(s) in any seven-year period.

(d) Lapse in CPR certification during licensing period — $50.

(e) Failure to notify the Board of practice locations or address of
record — $50 first failure, $100 second failure, $200 subsequent failure(s)
in any seven-year period.

(2) Inactive License (see also 852-050-0012):

(a) Annual renewal — $98.

(b) Late renewal fee — $15.

(c) Failure to notify the Board of address of record — $50 first fail-
ure, $100 second failure, $200 subsequent failure(s) in any seven-year peri-
od.

(3) Application for Licensure:

(a) Application for Examination and Licensure — $200.

(b) Application for Endorsement Examination and Licensure — $300.

(c) Application for TPA Certification — $75.

(d) Law and Administrative Rule Examination — $75.

(4) Other fees:

(a) Written official license verification — $20.

(b) List of licensees (electronic or printed) — $25 each Active/
Inactive.

(¢) Reactivation of license — $100.

(d) Reinstatement of license — $100.

(e) Law and Administrative Rules booklet — $25 (available online at
no charge).

(f) Decorative Wall Certificate of Registration (optional, personalized
and signed by Board) — $30.

(5) The Board will not refund any fee unless there has been an error
by the Board in the charging of the fee. Information not known by the
Board because the licensee, applicant, or other person or entity has not sup-

plied the correct information is not considered an error.
Stat. Auth.: ORS 683 & 182 & 431
Stats. Implemented: ORS 683.270, 182.466 & 431.972
Hist.: OPT 1-2001, f. 6-26-01, cert. ef. 7-1-01; OPT 1-2003, f. 6-12-03, cert. ef. 7-1-03; OPT
3-2005, f. 6-29-05, cert. ef. 7-1-05; OPT 3-2006, f. 3-20-06, cert. ef. 7-1-06; OPT 1-2007, f.
5-21-07, cert. ef. 7-1-07; OPT 2-2009, f. & cert. ef. 12-11-09; OPT 2-2011, f. 6-24-11, cert.
ef. 7-1-11; OPT 1-2013, f. & cert. ef. 1-3-13; OPT 1-2014, f. & cert. ef. 1-3-14

852-050-0005
License and Certificate of Registration

(1) Upon becoming authorized to practice Optometry in Oregon, the
licensee will receive:
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(a) One original license, printed with and valid only at the address of
the reported primary practice location. This current original license must be
displayed in plain sight at the primary practice location where it can be
viewed by any patient; and

(b) One Portable Multiple Practice Location license, printed with the
reported primary practice location address, which may be used to practice
at an unlimited number of additional reported practice locations. A Board-
issued Portable Multiple Practice Location license must be displayed in
plain sight at each non-primary practice location in an area where it can be
viewed by any patient. Optometric physicians who wish not to transport
this portable license among locations may purchase additional copies of the
Portable Multiple Practice Location license from the Board.

(2) The licensee’s status (active or inactive, T, AT or ATI certified)
will be printed by the Board on each license.

(3) The licensee must notify the Board of each practice location
before commencing work at that location.

(4) While practicing at any location, a current license must be dis-
played in plain sight at all times in an area where it can be viewed by any
patient.

(5) Photocopies of licenses are void and may not be displayed.

(6) The original license and all Portable Multiple Practice Location
licenses expire and must be renewed during the annual license renewal
period.

(7) Any optometric physician actively licensed to practice in Oregon
may purchase an optional decorative wall certificate of registration person-

alized and signed by the Board.
Stat. Auth.: ORS 683 & 182
Stats. Implemented: ORS 683.070, 683.100, 683.120, 683.270 & 182.466
Hist.: OE 11, f. 5-19-72, ef. 6-1-72; OF 14, f. 2-20-73, ef. 3-1-73; OF 2-1980, f. 12-23-80,
ef. 12-29-80; OE 2-1984, f. & ef. 7-14-84; OP 1-1987, f. & ef. 4-30-87; OP 1-1991, f. & cert.
ef. 4-12-91; OP 21992, f. & cert. ef. 10-21-92; OP 2-1994, f. & cert. ef. 7-22-94; OP 2-1997,
f. & cert. ef. 10-1-97; OPT 3-1998, f. 6-10-98, cert. ef. 7-1-98; OPT 1-2001, . 6-18-01, cert.
ef.7-1-01; OPT 2-2002, f. & cert. ef. 12-18-02; OPT 1-2003, f. 6-12-03, cert. ef. 7-1-03; OPT
12007, f. 5-21-07, cert. ef. 7-1-07; OPT 4-2011, f. 6-24-11, cert. ef. 7-1-11; OPT 1-2013, f.
& cert. ef. 1-3-13; OPT 1-2014, f. & cert. ef. 1-3-14

852-050-0016
Notice of Place of Practice

(1) Each active licensee must notify the Board in writing of each place
of practice before engaging in practice at that location. If the licensee is
practicing in a mobile facility or with a portable unit, the licensee must
report the Base of Operations and specific locations of such practice to the
Board in compliance with this rule.

(a) Within 14 days of termination of practice at any location, licensee
must notify the Board in writing, including information on the custody of
any patient records generated by the licensee at that location.

(b) Written notification from a licensee to the Board must be signed,
and may be made by mail, fax or scanned e-mail attachment. Standard e-
mail notification from the licensee’s professional or personal e-mail will be
accepted with an electronic signature that is composed of the licensee’s full
legal name and optometry license number, followed by the last four digits
of the licensee’s Social Security number.

(2) Failure to notify the Board in writing of practice location(s) and
any address change(s) in accordance with (1) above may subject the licens-
ee to a fee of $50 for the first failure; $100 for the second failure; $200 for

each subsequent failure in any seven-year period.
Stat. Auth.: ORS 683
Stats. Implemented: ORS 683.070, 683.100, 683.120 & 683.270
Hist.: OP 2-1992, f. & cert. ef. 10-21-92; OP 3-1993, f. & cert. ef. 10-27-93; OP 1-1996, f.
6-27-96, cert. ef. 7-1-96; OPT 3-1998, f. 6-10-98, cert. ef. 7-1-98; OPT 12013, f. & cert. ef.
1-3-13; OPT 1-2014, f. & cert. ef. 1-3-14

Board of Pharmacy
Chapter 855

Rule Caption: Amend Schedule I rules to reestablish other
cannabinioid receptor agonists and an exception clause.

Adm. Order No.: BP 11-2013(Temp)

Filed with Sec. of State: 12-20-2013

Certified to be Effective: 12-20-13 thru 6-18-14

Notice Publication Date:

Rules Amended: 855-080-0021

Subject: This temporary rule is needed to correct and restore text that
was deleted in error on the October 28, 2013 rule filing. It reestab-
lishes as Schedule I items, other cannabinoid receptor agonists that
are not listed in OARs 855-080-0022 through 0026 (Schedule 11
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through V) or that are not an FDA approved drug. In addition this
temporary rule reestablishes certain exceptions.
Rules Coordinator: Karen MacLean—(971) 673-0001

855-080-0021
Schedule I

(1) Schedule I consists of the drugs and other substances, by whatev-
er official, common, usual, chemical, or brand name designated, listed in
21CFR part 1308.11, and unless specifically excepted or unless listed in
another schedule, any quantity of the following substances, including their
isomers, esters, ethers, salts, and salts of isomers, esters, and ethers, when-
ever the existence of such isomers, esters, ethers, and salts is possible with-
in the specific chemical designation:

(a) 1,4-butanediol;

(b) Methamphetamine, except as listed in OAR 855-080-0022;

(c) Substituted derivatives of cathinone and methcathinone that are
not listed in OARs 855-080-0022 through 0026 (Schedules II through V) or
are not FDA approved drugs, including but not limited to,

(A) Methylmethcathinone (Mephedrone);

(B) Methylenedioxypyrovalerone (MDPV);

(C) Methylenedioxymethylcathinone (Methylone);

(D)  2-Methylamino-3’,  4’-(methylenedioxy)-butyrophenone
(Butylone);

(E) Fluoromethcathinone (Flephedrone);

(F) 4-Methoxymethcathinone (Methedrone).

(2) Schedule I also includes any compounds in the following struc-
tural classes (2a—2k) and their salts, or isomers that are not FDA approved
drugs, unless specifically excepted or when in the possession of an FDA
registered manufacturer or a registered research facility, or a person for the
purpose of sale to an FDA registered manufacturer or a registered research
facility:

(a) Naphthoylindoles: Any compound containing a 3-(1-
naphthoyl)indole structure with substitution at the nitrogen atom of the
indole ring whether or not further substituted in the indole ring to any
extent and whether or not substituted in the naphthyl ring to any extent.
Examples of this structural class include but are not limited to: JWH-015,
JWH-018, JWH-019, JWH-073, JWH-081, JWH-122, JWH-200, JWH-
210, AM-1220, MAM-2201 and AM-2201;

(b) Phenylacetylindoles: Any compound containing a 3-pheny-
lacetylindole structure with substitution at the nitrogen atom of the indole
ring whether or not further substituted in the indole ring to any extent,
whether or not substituted in the phenyl ring to any extent. Examples of this
structural class include but are not limited to: JWH-167, JWH -201, JWH-
203, JWH-250, JWH-251, JWH-302 and RCS-8;

(c) Benzoylindoles: Any compound containing a 3-(benzoyl)indole
structure with substitution at the nitrogen atom of the indole ring whether
or not further substituted in the indole ring to any extent and whether or not
substituted in the phenyl ring to any extent. Examples of this structural
class include but are not limited to: RCS-4, AM-694, AM-1241, and AM-
2233;

(d) Cyclohexylphenols: Any compound containing a 2-(3-hydroxycy-
clohexyl)phenol structure with substitution at the 5-position of the pheno-
lic ring whether or not substituted in the cyclohexyl ring to any extent.
Examples of this structural class include but are not limited to: CP 47,497
and its C8 homologue (cannabicyclohexanol);

(e) Naphthylmethylindoles: Any compound containing a 1H-indol-3-
yl-(1-naphthyl)methane structure with substitution at the nitrogen atom of
the indole ring whether or not further substituted in the indole ring to any
extent and whether or not substituted in the naphthyl ring to any extent;

(f) Naphthoylpyrroles: Any compound containing a 3-(1-naph-
thoyl)pyrrole structure with substitution at the nitrogen atom of the pyrrole
ring whether or not further substituted in the pyrrole ring to any extent and
whether or not substituted in the naphthyl ring to any extent;

(g) Naphthylmethylindenes: Any compound containing a 1-(1-naph-
thylmethyl)indene structure with substitution at the 3-position of the indene
ring whether or not further substituted in the indene ring to any extent and
whether or not substituted in the naphthyl ring to any extent;

(h) Cyclopropanoylindoles: Any compound containing an 3-(cyclo-
propylmethanoyl)indole structure with substitution at the nitrogen atom of
the indole ring, whether or not further substituted in the indole ring to any
extent and whether or not substituted in the cyclopropyl ring to any extent.
Examples of this structural class include but are not limited to: UR-144,
XLR-11 and A-796,260;

(i) Adamantoylindoles: Any compound containing a 3-(l-adaman-
toyl)indole structure with substitution at the nitrogen atom of the indole

February 2014: Volume 53, No. 2



ADMINISTRATIVE RULES

ring, whether or not further substituted in the indole ring to any extent and
whether or not substituted in the adamantyl ring to any extent. Examples of
this structural class include but are not limited to: AM-1248 and AB-001;

(j) Adamantylindolecarboxamides: Any compound containing an N-
adamantyl-1-indole-3-carboxamide with substitution at the nitrogen atom
of the indole ring, whether or not further substituted in the indole ring to
any extent and whether or not substituted in the adamantyl ring to any
extent. Examples of this structural class include but are not limited to: STS-
135 and 2NE1; and

(k) Adamantylindazolecarboxamides: Any compound containing an
N-adamantyl-1-indazole-3-carboxamide with substitution at the nitrogen
atom of the indazole ring, whether or not further substituted in the indazole
ring to any extent and whether or not substituted in the adamantyl ring to
any extent. Examples of this structural class include but are not limited to:
AKB48.

(3) Schedule I also includes any other cannabinoid receptor agonist
that is not listed in OARs 855-080-0022 through 0026 (Schedules II
through V) or is not an FDA approved drug.

(4) Exceptions. The following are exceptions to subsection (1) of this
rule:

(a) 1, 4-butanediol and gamma-butyrolactone when in the possession
of a person for the purpose of its sale to a legitimate manufacturer of indus-
trial products and the person is in compliance with the Drug Enforcement
Administration requirements for List I Chemicals;

(b) 1,4-butanediol and gamma-butyrolactone when in the possession
of a person for the purpose of the legitimate manufacture of industrial
products;

(c) Marijuana and delta-9-tetrahydrocannabinol (THC).

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 475.035, 475.059 & 475.065

Hist.: PB 4-1987, f. & ef. 3-30-87; PB 8-1987, f. & ef. 9-30-87; PB 10-1987, f. & ef. 12-8-
87; PB 15-1989, f. & cert. ef. 12-26-89; PB 9-1990, f. & cert. ef. 12-5-90; PB 5-1991, f. &
cert. ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 1-1994, f. &
cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, f. & cert. ef. 9-22-97; BP 4-
2000, f. & cert. ef. 2-16-00; BP 9-2000, f. & cert. ef. 6-29-00; BP 2-2002(Temp), f. & cert.
ef. 2-4-02 thru 7-31-02; BP 3-2002(Temp), f. & cert. ef. 3-1-02 thru 8-23-02; BP 4-2002, f.
6-27-02, cert. ef. 7-1-02; BP 5-2002, f. & cert. ef. 11-14-02; BP 1-2003, f. & cert. ef. 1-14-
03; BP 1-2007, f. & cert. ef. 6-29-07; BP 8-2010, f. & cert. ef. 6-29-10; BP 10-2010(Temp),
f. & cert. ef. 10-15-10 thru 4-11-11; BP 2-2011, f. & cert. ef. 4-11-11; BP 9-2013, f. & cert.
ef. 10-28-13; BP 11-2013(Temp), f. & cert. ef. 12-20-13 thru 6-18-14

Rule Caption: Amends Remote Dispensing Facility name and
Pharmacist Score Transfer and Supervising Physician Dispensing
Outlet fees
Adm. Order No.: BP 1-2014
Filed with Sec. of State: 1-3-2014
Certified to be Effective: 1-3-14
Notice Publication Date: 11-1-2013
Rules Amended: 855-041-4200, 855-110-0005, 855-110-0007
Subject: These rules amend the name of Remote Dispensing Facil-
ity to Remote Distribution Facility for clarification purposes from
other similar named rules. In addition, these rules implement revenue
surplus reductions pursuant to ORS 291.055(3) for Pharmacist Score
Transfer and Supervising Physician Dispensing Outlet fees.
Copies of the full text of these rules can be obtained on the Board’s
website at:
www.pharmacy.state.or.us, or by calling the Board office (971)
673-0001.
Rules Coordinator: Karen MacLean—(971) 673-0001

855-041-4200
Remote Dispensing Facility (RDF)

(1) A pharmacy physically located in Oregon may make written appli-
cation to operate an RDF.

(2) At its discretion, the Board may approve an application for regis-
tration as an RDF which includes the following:

(a) An operation plan;

(b) Policies and Procedures;

(c) A training plan;

(d) A quality assurance plan for ensuring that there is a planned and
systematic process for the monitoring and evaluation of the quality and
appropriateness of pharmacy services and for identifying and resolving
problems; and

(e) The fee specified in OAR 855-110-0007(14).
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(3) Notwithstanding the definition of “supervision by a pharmacist”
in OAR 855-006-0005, supervision in an RDF may be accomplished by a
pharmacist via an audio-visual technology from the applying pharmacy.

(4) Notwithstanding rules in this division and in Division 19, a
Certified Pharmacy Technician who works in an RDF may have access to
the facility without the physical presence of a pharmacist, but may only per-
form Board approved functions when under the supervision of a pharma-

cist.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 3-2011, f. & cert. ef. 4-18-11; Renumbered from 855-041-0645, BP 7-2012, f. &
cert. ef. 12-17-12; BP 1-2014, f. & cert. ef. 1-3-14

855-110-0005
Licensing Fees

(1) Pharmacist license examination (NAPLEX) and re-examination
fee — $50.

(2) Pharmacist jurisprudence (MPJE) re-examination fee — $25.

(3) Pharmacist licensing by reciprocity fee — $200%*. (*Temporary
revenue surplus fee reduction pursuant to ORS 291.055(3)). Fee reduction
shall be effective retroactive to July 1, 2013.

(4) Pharmacist licensing by score transfer fee — $200*. (*Temporary
revenue surplus fee reduction pursuant to ORS 291.055(3)).

(5) Intern license fee. Expires November 30 every two years — $50.

(6) Pharmacist:

(a) License fee. Expires June 30 annually — $120*. Delinquent
renewal fee, (postmarked after May 31) — $50. (*Temporary revenue sur-
plus fee reduction pursuant to ORS 291.055(3)).

(b) Electronic Prescription Monitoring Fund fee. Due by June 30
annually — $25. (This is a mandatory fee, required by ORS 431.972 that
must be paid with the pharmacist license renewal fee).

(c) Workforce Data Collection fee. Due by June 30 biennially — $5.
(This is a mandatory fee, it may be charged annually at $2.50 per year as
required by OAR 409-026-0130 that must be paid with the pharmacist
license renewal fee.

(7) Certification of approved provider of continuing education course
fee, none at this time.

(8)(a) Pharmacy Technician license fee. (This is a one year non-
renewable license unless under the age of 19) — $50.

(b) Under 19 years of age expires September 30 annually — $50.
Delinquent renewal fee, (postmarked after August 31) — $20.

(9) Certified Pharmacy Technician:

(a) License fee. Expires September 30 annually — $50. Delinquent
renewal fee, (postmarked after August 31) — $20.

(b) Workforce Data Collection fee. Due by June 30 biennially — $5.
(This is a mandatory fee, it may be charged annually at $2.50 per year as
required by OAR 409-026-0130 that must be paid with the Certified

Pharmacy Technician license renewal fee.
Stat. Auth.: ORS 689.205 & 291.055
Stats. Implemented: ORS 689.135,431.972 & 676.410
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. &ef. 4-3-80; 1PB 3-1980, f. 5-3-
80, ef. 5-3-80 & 7-1-80; 1PB 2-1982, f. 3-8-82, ef. 4-1-82; 1PB 1-1984, f. & ef. 2-16-84; 1PB
3-1985, f. & ef. 12-2-85; PB 3-1988, f. & cert. ef. 5-23-88; PB 7-1989, f. & cert. ef. 5-1-89;
PB 15-1989, f. & cert. ef. 12-26-89; PB 10-1990, f. & cert. ef. 12-5-90; PB 3-1991, f. & cert.
ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 4-1992, f. & cert.
ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 2-
1997(Temp), f. 10-2-97, cert. ef. 10-4-97; BP 2-1998, f. & cert. ef. 3-23-98; BP 1-2001, . &
cert. ef. 3-5-01; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert.
ef. 1-8-02; BP 1-2003, f. & cert. ef. 1-14-03; BP 1-2006, f. & cert. ef. 6-9-06; BP 5-
2006(Temp), f. & cert. ef. 8-25-06 thru 1-20-07; BP 9-2006, f. & cert. ef. 12-19-06; BP 5-
2009, f. & cert. ef. 12-24-09; BP 5-2010(Temp), f. 5-3-10, cert. ef. 5-4-10 thru 10-30-10; BP
6-2010, f. & cert. ef. 6-29-10; BP 5-2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-27-11;
BP8-2011, f. & cert. ef. 12-15-11; BP 2-2013(Temp), f. 4-4-13, cert. ef. 4-5-13 thru 9-28-13;
BP 3-2013(Temp), f. 6-27-13, cert. ef. 7-1-13 thru 12-28-13; BP 4-2013(Temp), f. & cert. ef.
7-9-13 thru 1-5-14; BP 7-2013, f. & cert. ef. 9-23-13; BP 1-2014, f. & cert. ef. 1-3-14

855-110-0007
Fees for Registration, Renewal, and Reinspection of Drug Outlets

(1) County Health Clinic (including family planning clinics). Expires
March 31 annually — $75*. Delinquent renewal fee (postmarked after
February 28) — $25. (*Temporary revenue surplus fee reduction pursuant
to ORS 291.055(3)). Fee reduction shall be effective retroactive to July 1,
2013.

(2) Drug Distribution Agent. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(3) Drug Room (including correctional facility). Expires March 31
annually — $75%. Delinquent renewal fee (postmarked after February 28)
— $75. (*Temporary revenue surplus fee reduction pursuant to ORS
291.055(3)). Fee reduction shall be effective retroactive to July 1,2013.
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(4) Manufacturer. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(5) Medical Device, Equipment & Gas Class C. Expires January 31
annually — $50. Delinquent renewal fee (postmarked after December 31)
— $25.

(6) Nonprescription Class A. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

(7) Nonprescription Class B. Expires January 31 annually — $50.
Delinquent renewal fee (postmarked after December 31) — $25.

(8) Nonprescription Class D. Expires January 31 annually — $100.
Delinquent renewal fee (postmarked after December 31) — $25.

(9) Prophylactic and/or Contraceptive Wholesaler and/or
Manufacturer — $50%*. Expires December 31 annually. (*Temporary rev-
enue surplus fee reduction pursuant to ORS 291.055(3)). Fee reduction
shall be effective retroactive to July 1, 2013.

(10) Re-inspection fee — $100. Applies to any re-inspection of a drug
outlet occasioned to verify corrections of violations found in an initial
inspection.

(11) Retail or Institutional Drug Outlet. Expires March 31 annually —
$175*. Delinquent renewal fee (postmarked after February 28) — $75.
(*Temporary revenue surplus fee reduction pursuant to ORS 291.055(3)).
Fee reduction shall be effective retroactive to July 1, 2013.

(12) Wholesaler Class I, Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(13) Wholesaler Class II. Expires September 30 annually — $400.
Delinquent renewal fee (postmarked after August 31) — $100.

(14) Remote Dispensing Machine or Remote Distribution Facility.
Expires March 31 annually — $100. Due by February 28 annually.

(15) Charitable Pharmacy. Expires March 31 annually — $75.
Delinquent renewal fee (postmarked after February 28) — $25.

(16) Home Dialysis. Expires March 31 annually — $175%.
Delinquent renewal fee (postmarked after February 28) — $75.
(*Temporary revenue surplus fee reduction pursuant to ORS 291.055(3)).
Fee reduction shall be effective retroactive to July 1,2013.

(17) Supervising Physician Dispensing Outlet. Expires March 31
annually — $175%*. (*Temporary revenue surplus fee reduction pursuant to
ORS 291.055(3)). Delinquent renewal fee (postmarked after February 28)

— $75.
Stat. Auth.: ORS 689.205 & 291.055
Stats. Implemented: ORS 689.135, 689.774 & 2012 OL Ch. 34
Hist.: PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, f. & cert. ef. 9-22-97; BP 3-1998, f. & cert.
ef. 3-23-98; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert. ef.
1-8-02; BP 4-2002, f. 6-27-02, cert. ef. 7-1-02; BP 2-2005, . 2-14-05, cert. ef. 3-1-05; BP 2-
2009(Temp), f. 6-22-09, cert. ef. 6-26-09 thru 12-23-09; BP 5-2009, f. & cert. ef. 12-24-09;
BP 6-2010, f. & cert. ef. 6-29-10; BP 5-2011(Temp), f. 6-24-11, cert. ef. 7-1-11 thru 12-27-
11; BP 8-2011, f. & cert. ef. 12-15-11; BP 5-2012(Temp), f. & cert. ef. 6-19-12 thru 12-16-
12; BP 6-2012, f. & cert. ef. 12-13-12; BP 3-2013(Temp), f. 6-27-13, cert. ef. 7-1-13 thru 12-
28-13; BP 4-2013(Temp), f. & cert. ef. 7-9-13 thru 1-5-14; BP 7-2013, f. & cert. ef. 9-23-13;
BP 1-2014, f. & cert. ef. 1-3-14

Bureau of Labor and Industries
Chapter 839

Rule Caption: Amends the prevailing rates of wage for the period
beginning January 1, 2014.

Adm. Order No.: BLI 5-2013

Filed with Sec. of State: 12-16-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 12-1-2013

Rules Amended: 839-025-0700

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning January 1,2014.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination
(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in publica-
tion of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon dated January 1, 2014, are the pre-
vailing rates of wage for workers upon public works in each trade or occu-
pation in the locality where work is performed for the period beginning
January 1, 2014, and the effective dates of the applicable special wage
determination and rates amendments:
(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon dated January 1, 2014, are available from any office of the Wage
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and Hour Division of the Bureau of Labor and Industries. The offices are
located in Eugene, Portland and Salem. Copies are also available on the
bureau’s webpage at www.oregon.gov/boli or may be obtained from the
Prevailing Wage Rate Coordinator, Prevailing Wage Rate Unit, Wage and
Hour Division, Bureau of Labor and Industries, 800 NE Oregon Street

#1045, Portland, Oregon 97232; (971) 673-0839.

Stat. Auth.: ORS 279C.815, 651.060

Stats. Implemented: ORS.279C 815

Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert.
ef. 1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI
9-1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000,
f. & cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.
ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f.9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
f.9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-
04; BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;
Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 8-2005, f. 3-
29-05, cert. ef. 4-1-05; BLI 18-2005, f. 9-19-05, cert. ef. 9-20-05; BLI 19-2005, f. 9-23-05,
cert. ef. 10-1-05; BLI 26-2005, f. 12-23-05, cert. ef. 1-1-06; BLI 1-2006, f. 1-24-06, cert. ef.
1-25-06; BLI 2-2006, f. & cert. ef. 2-9-06; BLI 4-2006, f. 2-23-06, cert. ef. 2-24-06; BLI 14-
2006, f. 3-30-06, cert. ef. 4-1-06; BLI 20-2006, f. & cert. ef. 6-16-06; BLI 21-2006, f. 6-16-
06 cert. ef. 7-1-06; BLI 23-2006, f. 6-27-06 cert. ef. 6-29-06; BLI 25-2006, f. & cert. ef. 7-
11-06; BLI 26-2006, f. & cert. ef. 7-13-06; BLI 28-2006, f. 7-21-06, cert. ef. 7-24-06; BLI
29-2006, f. 8-8-06, cert. ef. 8-9-06; BLI 32-2006, f. & cert. ef. 9-13-06; BLI 33-2006, f. 9-
28-06, cert. ef. 10-1-06; BLI 36-2006, f. & cert. ef. 10-4-06; BLI 37-2006, f. & cert. ef. 10-
19-06; BLI 40-2006, f. 11-17-06, cert. ef. 11-20-06; BLI 43-2006, f. 12-7-06, cert. ef. 12-8-
06; BLI 45-2006, f. 12-26-06, cert. ef. 1-1-07; BLI 5-2007, f. 1-30-07, cert. ef. 1-31-07; BLI
6-2007, f. & cert. ef. 3-5-07; BLI 7-2007, f. 3-28-07, cert. ef. 3-30-07; BLI 8-2007, f. 3-29-
07, cert. ef. 4-1-07; BLI 9-2007, f. & cert. ef. 4-2-07; BLI 10-2007, f. & cert. ef. 4-30-07;
BLI 12-2007, f. & cert. ef. 5-31-07; BLI 13-2007, f. 6-8-07, cert. ef. 6-11-07; BLI 14-2007,
f. 6-27-07, cert. ef. 6-28-07; BLI 15-2007, f. & cert. ef. 6-28-07; BLI 16-2007, f. 6-29-07,
cert. ef. 7-1-07; BLI 18-2007, f. 7-10-07, cert. ef. 7-12-07; BLI 21-2007, f. 8-3-07, cert. ef.
8-8-07; BLI 22-2007, cert. & ef. 8-30-07; BLI 23-2007, f. 8-31-07, cert. ef. 9-4-07; BLI 24-
2007, f. 9-11-07, cert. ef. 9-12-07; BLI 25-2007, f. 9-19-07, cert. ef. 9-20-07; BLI 26-2007,
f. 9-25-07 cert. ef. 9-26-07; BLI 27-2007, f. 9-25-07 cert. ef. 10-1-07; BLI 28-2007, f. 9-26-
07 cert. ef. 10-1-07; BLI 31-2007, f. 11-20-07, cert. ef. 11-23-07; BLI 34-2007, f. 12-27-07,
cert. ef. 1-1-08; BLI 1-2008, f. & cert. ef. 1-4-08; BLI 2-2008, f. & cert. ef. 1-11-08; BLI 3-
2008, f. & cert. ef. 2-21-08; BLI 6-2008, f. & cert. ef. 3-13-08; BLI 8-2008, f. 3-31-08, cert.
ef. 4-1-08; BLI 9-2008, f. & cert. ef. 4-14-08; BLI 11-2008, f. & cert. ef. 4-24-08; BLI 12-
2008, f. & cert. ef. 4-30-08; BLI 16-2008, f. & cert. ef. 6-11-08; BLI 17-2008, f. & cert. ef.
6-18-08; BLI 19-2008, f. & cert. ef. 6-26-08; BLI 20-2008, f. & cert. ef. 7-1-08; BLI 23-
2008, f. & cert. ef. 7-10-08; BLI 26-2008, f. & cert. ef. 7-30-08; BLI 28-2008, f. & cert. ef.
9-3-08; BLI 30-2008, f. & cert. ef. 9-25-08; BLI 31-2008, f. 9-29-08, cert. ef. 10-1-08; BLI
32-2008, f. & cert. ef. 10-8-08; BLI 36-2008, f. & cert. ef. 10-29-08; BLI 41-2008, f. & cert.
ef. 11-12-08; BLI 42-2008, f. & cert. ef. 12-1-08; BLI 44-2008, f. & cert. ef. 12-29-08; BLI
45-2008, f. 12-31-08, cert. ef. 1-1-09; BLI 1-2009, f. & cert. ef. 1-6-09, BLI 2-2009, f. & cert.
ef. 1-12-09; BLI 4-2009, f. & cert. ef. 2-11-09; BLI 6-2009, f. & cert. ef. 3-17-09; BLI 7-
2009, f. & cert. ef. 3-24-09; BLI 8-2009, f. 3-31-09, cert. ef. 4-1-09; BLI 10-2009, f. 6-9-09,
cert. ef. 6-10-09; BLI 11-2009, f. 6-29-09, cert. ef. 6-30-09; BLI 12-2009, f. 6-29-09, cert. ef.
7-1-09; BLI 13-2009, f. & cert. ef. 7-1-09; BLI 14-2009, f. & cert. ef. 7-10-09; BLI 15-2009,
f. & cert. ef. 7-16-09; BLI 16-2009, f. & cert. ef. 7-22-09; BLI 17-2009, f. & cert. ef. 7-29-
09; BLI 19-2009, f. & cert. ef. 8-18-09; BLI 20-2009, f. & cert. ef. 9-14-09; BLI 21-2009, f.
& cert. ef. 9-21-09; BLI 22-2009, f. 9-30-09, cert. ef. 10-1-09; BLI 23-2009, f. & cert. ef. 10-
8-09; BLI 24-2009, f. & cert. ef. 11-12-09; BLI 25-2009, f. & cert. ef. 11-23-09; BLI 29-
2009, f. 12-31-09, cert. ef. 1-1-10; BLI 1-2010, f. 1-8-10, cert. ef. 1-12-10; BLI 2-2010, f. 1-
11-10, cert. ef. 1-13-10; BLI 3-2010, f. & cert. ef 1-19-10; BLI 4-2010, f. & cert. ef 1-27-10;
BLI 13-2010, f. & cert. ef. 4-1-10; BLI 17-2010, f. 6-29-10, cert. ef. 7-1-10; BLI 20-2010, f.
& cert. ef. 10-1-10; BLI 24-2010, f. 12-30-10, cert. ef. 1-1-11; BLI 2-2011, f. 3-25-11, cert.
ef. 4-1-11; BLI 4-2011, f. 6-30-11, cert. ef. 7-1-11; BLI 7-2011, f. & cert. ef. 10-12-11; BLI
10-2011, f. 12-30-11, cert. ef. 1-1-12; BLI 4-2012, f. & cert. ef. 3-29-12; BLI 6-2012, f. &
cert. ef. 7-2-12; BLI 10-2012, f. 9-26-12, cert. ef. 10-1-12; BLI 13-2012, f. 12-28-12, cert.
ef. 1-1-13; BLI 1-2013, f. & cert. ef. 3-25-13; BLI 2-2013, f. & cert. ef. 9-20-13; BLI 3-2013,
f.9-30-13, cert. ef. 10-1-13; BLI 5-2013, f. 12-16-13, cert. ef. 1-1-14

ecccccccoe

Rule Caption: Implements legislation relating to direct deposit of
wages and seasonal farmworker final wages

Adm. Order No.: BLI 6-2013

Filed with Sec. of State: 12-18-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Amended: 839-001-0440, 839-001-0450

Subject: H.B. 2683 amended ORS 652.110 to permit an employer
to pay an employee’s wages without discount through the direct
deposit of wages into the employee’s account in a financial institu-
tion unless the employee requested to be paid by check. In addition,
S.B. 677 amended ORS 652.145 to permit, under certain conditions,
the payment of final wages to a seasonal farmworker by noon on the
day after termination of employment. The amendments permit
employers to make final payment of wages by direct deposit, unless
an employee has requested to be paid by check, and to make payment
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of wages at termination for seasonal farmworkers at noon on the day
following termination if conditions established by S.B. 677 are met.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-001-0440
Special Provisions for Payment of Wages at Termination for Seasonal
Farmworkers and Seasonal Reforestation Workers

(1) Unless the conditions described in ORS 652.145(1)(a) apply,
when a seasonal farmworker or seasonal reforestation worker terminates
employment because of discharge or mutual consent, all wages earned and
unpaid become due and payable on the last day the employee works.

(2) When a seasonal farmworker or seasonal reforestation worker
quits employment and gives the employer at least 48 hours notice of intent
to quit, all wages earned and unpaid become due and payable on the last
day the employee works.

(3) When a seasonal farmworker or seasonal reforestation worker
quits employment and fails to give the employer at least 48 hours notice, all
wages earned and unpaid become due and payable within 48 hours after the
employee quits or on the next regularly scheduled payday, whichever

comes first.
Stat. Auth.: ORS 651.060(4) & 652.165
Stats. Implemented: 2013 SB 677 & ORS 652.145
Hist.: BL 9-1996, f. & cert. ef. 10-8-96; BLI 6-2013, f. 12-18-13, cert. ef. 1-1-14

839-001-0450
Forwarding Wages and Direct Deposit of Wages at Termination of
Employment

(1) All wages due and payable at termination of employment shall be
forwarded by the employer to the employee to any address designated by
the employee when the employee requests the employer to forward the
wages.

(2) Unless an employee has made either a written or oral request that
wages due be paid by check, all wages due and payable at termination of
employment may be deposited, without discount, in the employee’s account
in a bank, national bank, mutual savings bank, credit union or savings and

loan association located in Oregon.
Stat. Auth.: ORS 651.060(4) & 652.165
Stats. Implemented: 2013 HB 2683 & ORS 652.110
Hist.: BL 9-1996, f. & cert. ef. 10-8-96; BLI 6-2013, f. 12-18-13, cert. ef. 1-1-14

Rule Caption: Removes references to the Wage and Hour
Commission in rules governing child labor violations.

Adm. Order No.: BLI 7-2013

Filed with Sec. of State: 12-18-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Amended: 839-019-0004, 839-019-0010, 839-019-0100
Subject: S.B. 135, 77th Leg., Reg. Session (Or. 2013) abolished the
Wage and Hour Commission. The amendments to rules governing
civil penalties for violations of child labor regulations are revised to
remove references to the commission.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-019-0004
Definitions

As used in ORS 653.365 to 653.370 and in these rules, unless the con-
text requires otherwise:

(1) “Bureau” means the Bureau of Labor and Industries of the State
of Oregon.

(2) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries or the Commissioner’s authorized deputies and officers.

(3) “Employ” shall have the same meaning as that which appears in
ORS 653.010(2).

(4) “Employer” shall have the same meaning as that which appears in
ORS 653.010(3).

(5) “Employment Certificate” means the employment certificate
issued to employers for the employment of minors pursuant to ORS
653.307 and the employment permit referred to in ORS 653.360.

(6) “Minor” means any person under 18 years of age.

(7) “Person” includes the term “employer” as defined in section (4) of
this rule and school districts required to comply with ORS 653.307(3).

(8) “Violation” means a transgression of any statute, rule or order, or
any part thereof, and includes both acts and omissions.
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(9) “Willful” means intentional and includes failure to act. A person
commits a willful act when the person knows what she/he is doing, intends
to do what she/he is doing and is a free agent.

(10) “Work Permit” means the employment certificate issued to

minors pursuant to ORS 653.307.
Stat. Auth.: ORS 651.060(4) & 653.525
Stats. Implemented: 2013 SB 135, ORS 653.370
Hist.: BL 5-1988, f. & cert. ef. 4-12-88; BLI 7-2013 f. 12-18-13, cert. ef. 1-1-14

839-019-0010
Violations for Which a Penalty May Be Imposed

The Commissioner may impose a civil penalty for violations of any
of the following statutes, administrative rules and orders:

(1) Violation of any provision of ORS 653.305 to 653.370.

(2) Violation of any provision of OAR 839-021-0001 to 839-021-
0500.

(3) Violation of any term or condition of an Order issued pursuant to
any violation of ORS 653.305 to 653.370 and OAR 839-021-0001 to 839-

021-0500.
Stat. Auth.: ORS 651.060(4) & 653.525
Stats. Implemented: 2013 SB 135, ORS 653.370
Hist.: BL 5-1988, f. & cert. ef. 4-12-88; BLI 7-2013 f. 12-18-13, cert. ef. 1-1-14

839-019-0100
Exemptions

The provisions of OAR 839-019-0000 to 839-019-0025 do not apply
when minors are employed under the following circumstances:

(1) The minor is employed by the parent of the minor;

(2) The minor is employed by a person standing in the place of the
parent of the minor and who has custody of the minor. For minors
employed in agriculture, “a person standing in the place of the parent of the

minor” is defined by OAR 839-021-0297(2).
Stat. Auth. ORS 651.060(4) & 653.525
Stats. Implemented: 2013 SB 135, ORS 653
Hist.: BL 5-1988, f. & cert. ef. 4-12-88; BL 7-1997, f. & cert. ef. 11-13-97; BLI 7-2013 f. 12-
18-13, cert. ef. 1-1-14

ecccccccoe

Rule Caption: Removes references to the Wage and Hour
Commission; clarifies timing of the meal period

Adm. Order No.: BLI §-2013

Filed with Sec. of State: 12-18-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Amended: 839-020-0004, 839-020-0025, 839-020-0040, 839-
020-0050, 839-020-0070, 839-020-1010

Subject: S.B. 135, 77th Leg., Reg. Session (Or 2013) abolished the
Wage and Hour Commission, which necessitates the removal of ref-
erences to the commission from OAR 839, division 20. In addition,
839-020-0050 is amended to provide additional clarification
concerning the timing of meal periods for employees subject to the
provisions of the state’s minimum wage law.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-020-0004
Definitions

As used in ORS 653.010 to 653.261 and these rules, unless the con-
text requires otherwise:

(1) “Administrator” means the Administrator of the Wage and Hour
Division.

(2) “Adult” means an individual of 18 years of age or more.

(3) “Adult foster home” means any family home or facility in which
residential care is provided in a homelike environment for five or fewer
adults who are not related to the provider by blood or marriage.

(4) “Agriculture” includes farming in all its branches and among
other things includes the cultivation and tillage of the soil, dairying, the
production, cultivation, growing, and harvesting of any agricultural or hor-
ticultural commodities, the raising of livestock, bees, fur-bearing animals,
or poultry and any practices performed by a farmer or on a farm as an inci-
dent to or in conjunction with such farming operations, including prepara-
tion for market, delivery to storage or to market or to carriers for trans-
portation to market. “Agricultural employment” is employment in
“Agriculture” as herein defined.

(5) “Bureau” means Bureau of Labor and Industries.

(6) “Casual basis” as used in ORS 653.020(2) and these rules means
employment which is irregular and intermittent and which is not performed
by an individual whose vocation is providing domestic services.
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(7) “Child care service person” means an individual who performs
child care services in the home of the individual or the child and who dur-
ing any part of a 24 hour period provides custodial care and protection to
infants or children.

(8) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries.

(9) “Commissions” or “pay on a commission basis” means payment
based on a percentage of total sales, or of sales in excess of a specified
amount, or on a fixed allowance per unit agreed upon as a measure of
accomplishment or on some other formula and may be the sole source of
compensation or payment in addition to other compensation.

(10) “Companionship services”, as used in ORS 653.020(14) and in
these rules, means those services which provide fellowship, care and pro-
tection for a person who, because of advanced age or physical or mental
infirmity, cannot care for his or her own needs. Such services may include
household work related to the care of the elderly or infirm person such as
meal preparation, bed making, washing of clothes and other similar servic-
es. They may also include the performance of general household work: pro-
vided, however, that such work is incidental, i.e., does not exceed 20 per-
cent of the total weekly hours worked. Individuals employed in domestic
service employment in or about a family home to provide companionship
services are not required to be employed by the individual for whom they
provide such services. The term “companionship services” does not include
services relating to the care and protection of the elderly or infirm which
require and are performed by trained personnel, such as a registered or
practical nurse. While such trained personnel do not qualify as companions,
this fact does not remove them from the category of covered domestic serv-
ice employees when employed in or about a family home.

(11) “Division” means the Wage and Hour Division of the Bureau of
Labor and Industries.

(12) “Domestic service” means services of a household nature per-
formed by an employee in or about a family home (permanent or tempo-
rary) of the person by whom the employee is employed. The term includes,
but is not limited to, employees such as cooks, waiters, butlers, valets,
maids, housekeepers, governesses, nurses, janitors, gardeners, and com-
panions to the elderly and infirm.

(13) “Domicile” means the permanent residence of a person or the
place to which that person intends to return even though that person may
actually reside elsewhere.

(14) “Employed on a seasonal basis at”, as used in ORS 653.020(10)
and in these rules, means employment that occurs during the time the
organized camp provides services to campers at the camp site where
campers are located. The term includes employment at the camp site in
duties preparatory to the opening or closing of the camp site. The term
includes employment during the camping season only and does not include
full time, year around employment.

(15) “Employer” has the same meaning as that in ORS 653.010(3).

(16) “Fair market value” means an amount not to exceed the retail
price customarily paid by the general public for the same or similar meals,
lodging or other facilities or services provided to the employee by the
employer. In determining the fair market value of meals, lodging and other
facilities and services, the bureau will be guided by these rules and by Title
29, CFR Part 531 — Wage Payments under the Fair Labor Standards Act
of 1938, where applicable.

(17) “Family home”, as used in ORS 653.020(2) and this section,
means a residence, the purpose of which is to provide an abode for the
owner or renter of the residence and family members of the owner or renter.
For example, a boarding house or an adult foster care home are not family
homes for purposes of ORS 653.020(2) and these rules. However, when
casual domestic service work is performed in structures where the owner or
renter resides and operates a business, such work may qualify as exempt
under ORS 653.020(2) depending upon all the facts of the particular
arrangement.

(18) “Homeworker” means any employee suffered or permitted to
produce goods or services for an employer in or about a home, apartment
or room in a residence in which that employee or other employees of an
employer resides, regardless of the source of the materials used by the
homeworker in such production.

(19) “Hours worked” means all hours for which an employee is
employed by and required to give to the employer and includes all time dur-
ing which an employee is necessarily required to be on the employer’s
premises, on duty or at a prescribed work place and all time the employee
is suffered or permitted to work. “Hours worked” includes “work time” as
defined in ORS 653.010(11).
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(20) “Immediate family” means grandfather, grandmother, father,
mother, son, daughter, sister, brother, uncle or aunt.

(21) “Minimum wage” means the rate of pay prescribed in ORS
653.025 and 653.030.

(22) “Minor” means an individual of 17 years of age or less.

(23) “Organized camp” has the same meaning as that in ORS
653.010(6).

(24) “Primary duty” means, as a general rule, the major part, or over
50 percent, of an employee’s time. However, a determination of whether an
employee has management as the employee’s primary duty must be based
on all the facts of a particular case. Time alone is not the sole test and in sit-
uations where the employee does not spend over 50 percent of the employ-
ee’s time in managerial duties, the employee might have management as a
primary duty if other pertinent factors support such a conclusion. Factors to
be considered include, but are not limited to, the relative importance of the
managerial duties as compared with other duties, the frequency with which
the employee exercises discretionary powers, the relative freedom from
supervision and the relationship between the salary paid the employee and
wages paid other employees for the kind of non-exempt work performed by
the supervisor.

(25) “Primary school” means a learning institution containing any
combination of grades Kindergarten - 8 or age level equivalent.

(26) “Reside” means a personal presence at some place of abode with
no present intention of definite and early removal and with the intent to
remain for an undetermined period, but not necessarily combined with the
intent to stay permanently.

(27) “Resident manager” means an employee of an adult foster home
who is domiciled at the home and who is directly responsible for the care
of residents in the home on a day to day basis.

(28) “Salary” means a predetermined amount constituting all or part
of the employee’s compensation paid for each pay period of one week or
longer (but not to exceed one month). The predetermined amount may not
be any amount less than the equivalent of a monthly salary calculated by
multiplying the wage set pursuant to ORS 653.025 by 2,080 hours per year,
then dividing by 12 months.

(29) “Salary basis” means a salary as defined in section (28) of this
rule, which is not subject to deduction because of lack of work for part of
a work week, however, deductions for absences of one day or more may be
made if the employee is absent for other reasons. Deductions may not be
made for absences of less than one day, except as permitted for employers
covered by the federal Family and Medical Leave Act of 1993, Public Law
103-3, for part-day absences due to leave pursuant to that law. Employees
who are not paid for workweeks in which they performed no work are con-
sidered to be on a salary basis provided they are paid on a salary basis in
workweeks when work is performed.

(a) Payment of additional compensation is not inconsistent with the
salary basis of payment.

(b) Compensation paid in the form of fees is not inconsistent with the
salary basis of payment, provided the fees paid in each pay period are not
less than the amount required to be paid pursuant to ORS 653.025 and meet
the requirements for fee payments under Title 29, Code of Federal
Regulations, Part 541.605 and related regulations as amended April 23,
2004.

(30) “Secondary school” means a learning institution containing any
combination of grades 9-12 or age level equivalent and includes those
institutions that provide junior high schools which include 9th grade.

(31) “Violation” means a transgression of any statute or rule, or any
part thereof and includes both acts and omissions.

(32) “Willfully” means knowingly. An action is done knowingly when
it is undertaken with actual knowledge of a thing to be done or omitted or
action undertaken by a person who should have known the thing to be done
or omitted. A person “should have known the thing to be done or omitted”
if the person has knowledge of facts or circumstances which, with reason-
ably diligent inquiry, would place the person on notice of the thing to be
done or omitted to be done. A person acts willfully if the person has the
means to inform himself or herself but elects not to do so. For purposes of
these rules, the employer is presumed to know the requirements of ORS
653.010 to 653.261 and these rules.

Stat. Auth.: ORS 651.060(4) & 653.040

Stats. Implemented: 2013 SB 135, ORS 653

Hist.: BL 1-1987, f. & ef. 1-12-87; BL 1-1990, f. 2-27-90, cert. ef. 2-28-90; BL 10-1990, f.

& cert. ef. 7-26-90; BL 3-1992, f. & cert. ef. 3-2-92; BL 5-1993(Temp), f. 5-7-93, cert. ef. 5-

14-93; BL 12-1993, f. 10-29-93, cert. ef. 11-1-93; BL 9-1996, f. & cert. ef. 10-8-96; BL 9-

1997, f. & cert. ef. 11-13-97; BLI 1-2002, f. & cert. ef. 1-9-02; TIC 3-2006, f. & cert. ef. 11-

24-06; BLI 41-2006(Temp), f. & cert. ef. 11-27-06 thru 5-23-07; BLI 11-2007, f. 5-10-07,

cert. ef. 5-15-07; BLI 15-2010, f. 5-25-10, cert. ef. 6-1-10; BLI 8-2013, f. 12-18-13, cert. ef.
1-1-14
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839-020-0025
Deductions for Meals, Lodging, Facilities or Other Services

(1) The fair market value of meals, lodging and other facilities or
services furnished by the employer to the employee for the private benefit
of the employee may be deducted from the minimum wage. The employer
has the burden of establishing the fair market value (See also OAR 839-
020-0004(16)).

(2) “Fair market value” may be established in either of the following
ways:

(a) The amount actually and customarily charged for comparable
meals, lodging, facilities or services to consumers who are not employees
of the employer; or

(b) The actual cost to the employer in purchasing, preparing or pro-
viding the meals, lodging or other facilities or services.

(3) The provisions of section (1) of this rule do not prohibit the pay-
ment of wages as meals, lodging and other facilities or services furnished
to employees either as additions to wages or as items for which deductions
from wages will be made. These provisions apply to all facilities or servic-
es furnished by the employer as compensation to the employee regardless
of whether the employer calculates charges for such facilities or services as
additions to or deductions from wages. In order for the employer to be able
to claim credit toward the minimum wage for providing meals, lodging or
other facilities or services furnished to an employee, the deduction of these
costs from the employee’s wages must have been authorized by the
employee in writing, the deduction must have been for the private benefit
of the employee, and the deduction must be recorded in the employer’s
books, or the deduction of these costs must be authorized by a collective
bargaining agreement, in accordance with the provisions of ORS 652.610.

(4) Full settlement of sums owed to the employer by the employee
because of meals, lodging and other facilities or services furnished by the
employer shall be made on each regular payday.

(5) The provisions of section (1) of this rule apply only when the fol-
lowing conditions are continuously met:

(a) The employer has met the conditions of ORS 652.610(3); and

(b) The employee actually receives the meals, lodging or other facili-
ties or services; and

(c) The meals, lodging or other facilities or services are furnished by
the employer for the private benefit of the employee; and

(d) The meals, lodging or other facilities and services are provided in
a lawful manner. No deduction from the minimum wage may be made for
alcohol provided without applicable permits, for illegal substances or serv-
ices, such as drugs or prostitution, or for any other substance, facility or
service which is provided in a manner determined by a court or appropriate
administrative agency to have been unlawful.

(6) As used in this rule, meals actually received by the employee and
furnished by the employer are regarded as being for the private benefit of
the employee except when meal expenses are incurred by an employee
while traveling away from the employee’s home on the employer’s busi-
ness.

(7) Lodging or other facilities or services are furnished for the private
benefit of the employee when such lodging or other facilities or services are
not required by the employer. For purposes of this rule, lodging or other
facilities or services are required by the employer when:

(a) Acceptance of the lodging or other facilities or services is a con-
dition of the employee’s employment; or

(b) The expense is incurred by an employee who must travel away
from the employee’s home on the employer’s business; or

(c) The acceptance of the lodging or other facilities or services is
involuntary or coerced; or

(d) The provision of lodging or other facilities or services is necessary
in order for the employer to maintain an adequate work force at the times

and locations the employer needs them.
Stat. Auth.: ORS 651.060(4) & 653.040
Stats. Implemented: 2013 SB 135, ORS 653
Hist.: BL 1-1987, f. & ef. 1-12-87; BL 5-1991(Temp), f. 5-15-91, cert. ef. 5-17-91; BL 3-
1992, f. & cert. ef. 3-2-92; BL 9-1996, f. & cert. ef. 10-8-96; BLI 15-1999, f. & cert. ef. 10-
6-99; BLI 8-2013, f. 12-18-13, cert. ef. 1-1-14

839-020-0040
Hours Worked — Generally

(1) OAR 839-020-0040 to 839-020-0047 deals with hours worked as
defined by OAR 839-020-0004(19) and discusses principles involved in
determining what constitutes working time for purposes of ORS 653.010 to
653.261 and these rules.

(2) Work requested or required is considered work time. Work not
requested, but suffered or permitted is considered work time.
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(3) Work performed for the employer but away from the employer’s
premises or job site is considered work time. If the employer knows or has
reason to believe that work is being performed, the time spent must be
counted as hours worked.

(4) It is the duty of the employer to exercise control and see that the
work is not performed if it does not want the work to be performed. The

mere promulgation of a policy against such work is not enough.
Stat. Auth.: ORS 651.060(4) & 653.040
Stats. Implemented: 2013 SB 135, ORS 653.010 - 653.261
Hist.: BL 1-1990, f. 2-27-90, cert. ef. 2-28-90; BL 10-1990, f. & cert. ef. 7-26-90; BLI 1-
2002, f. & cert. ef. 1-9-02; BLI 8-2013, f. 12-18-13, cert. ef. 1-1-14

839-020-0050
Meal and Rest Periods

(1) The purpose of this rule is to prescribe minimum meal periods and
rest periods for the preservation of the health of employees.

(2)(a) Except as otherwise provided in this rule, every employer shall
provide to each employee, for each work period of not less than six or more
than eight hours, a meal period of not less than 30 continuous minutes dur-
ing which the employee is relieved of all duties.

(b) Except as otherwise provided in this rule, if an employee is not
relieved of all duties for 30 continuous minutes during the meal period, the
employer must pay the employee for the entire 30-minute meal period.

(c) An employer is not required to provide a meal period to an
employee for a work period of less than six hours. When an employee’s
work period is more than eight hours, the employer shall provide the
employee the number of meal periods listed in Appendix A of this rule.

(d) Timing of the meal period: If the work period is seven hours or
less, the meal period is to be taken after the conclusion of the second hour
worked and completed prior to the commencement of the fifth hour
worked. If the work period is more than seven hours, the meal period is to
be taken after the conclusion of the third hour worked and completed prior
to the commencement of the sixth hour worked.

(3) If an employer does not provide a meal period to an employee
under section (2) of this rule, the employer has the burden to show that:

(a) To do so would impose an undue hardship on the operation of the
employer’s business as provided in section (4), and that the employer has
complied with section (5) of this rule;

(b) Industry practice or custom has established a paid meal period of
less than 30 minutes (but no less than 20 minutes) during which employees
are relieved of all duty; or

(c) The failure to provide a meal period was caused by unforeseeable
equipment failures, acts of nature or other exceptional and unanticipated
circumstances that only rarely and temporarily preclude the provision of a
meal period required under section (2) of this rule. If an employee is not
relieved of all duties for 30 continuous minutes during the meal period, the
employer must pay the employee for the entire 30-minute meal period.

(4) As used in section (3)(a) of this rule, “undue hardship” means sig-
nificant difficulty or expense when considered in relation to the size, finan-
cial resources, nature or structure of the employer’s business. For the pur-
pose of determining whether providing a meal period requires significant
difficulty or expense, the following factors may be considered:

(a) The employer’s cost of complying with the requirement to provide
a meal period under section (2) of this rule.

(b) The overall financial resources of the employer.

(c) The number of persons employed at the particular worksite and
their qualifications to relieve the employee; the total number of persons
employed by the employer; and the number, type and geographic separate-
ness of the employer’s worksites.

(d) The effect of providing the meal period required under section (2)
of this rule on worksite operations involving: the startup or shutdown of
machinery in continuous-operation industrial processes; intermittent and
unpredictable workflow not in the control of the employer or employee; the
perishable nature of materials used on the job; and the safety and health of
other employees, patients, clients or the public.

(5) When an employer does not provide a meal period to an employ-
ee under section (2) of this rule, and is able to make the required showing
under section (3)(a) of this rule:

(a) The employer shall instead provide the employee adequate paid
periods in which to rest, consume a meal, and use the restroom; and

(b) The employer shall first provide to each employee a notice pro-
vided by the commissioner of the Bureau of Labor and Industries regarding
rest and meal periods in the language used by the employer to communi-
cate with the employee. The employer shall retain and keep available to the
commissioner a copy of the notice for the duration of the employee’s
employment and for no less than six months after the termination date of
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the employee. Notices that comply with this subsection are available upon
request from the bureau. This subsection takes effect on March 16, 2009.

(6)(a) Except as provided in subsection (b) of this section, every
employer shall provide to each employee, for each segment of four hours
or major part thereof worked in a work period, a rest period of not less than
ten continuous minutes during which the employee is relieved of all duties,
without deduction from the employee’s pay.

(A) As the nature of the work allows, the employer shall provide the
rest period approximately in the middle of each segment of four hours or
major part thereof worked in a work period. When the employee’s work
period is more than eight hours, the employer shall provide the employee
the number of rest periods listed in Appendix A of this rule.

(B) The employer shall provide rest periods in addition to and taken
separately from the time provided for a meal period. An employer may not
require or allow an employee to add the rest period to a meal period or
deduct the rest period from the beginning or end of the employee’s work
period to reduce the overall length of the work period.

(C) An employer has the burden to show that the employer provided
the rest periods required under this section.

(b) An employer is not required to provide a rest period to an employ-
ee when all of the following conditions are met:

(A) The employee is 18 years of age or older;

(B) The employee works less than five hours in any period of 16 con-
tinuous hours;

(C) The employee is working alone;

(D) The employee is employed in a retail or service establishment,
i.e.,a place where goods and services are sold to the general public, not for
resale; and

(E) The employee is allowed to leave the employee’s assigned station
when the employee must use the restroom facilities.

(7) The provisions of this rule regarding meal periods and rest periods
may be modified by the terms of a collective bargaining agreement if the
provisions of the collective bargaining agreement entered into by the
employees specifically prescribe rules concerning meal periods and rest
periods.

(8)(a) Pursuant to the provisions of ORS 653.261(5), if an employer
agrees, an employee may waive a meal period if all of the following con-
ditions are met:

(A) The employee is employed to serve food or beverages, receives
tips, and reports the tips to the employee’s employer;

(B) The employee is at least 18 years of age;

(C) The employee voluntarily requests to waive the employee’s meal
periods no less than seven calendar days after beginning employment;

(D) The employee’s request to waive the employee’s meal periods is
in writing in the language used by the employer to communicate with the
employee, on a form provided by the commissioner, and is signed and dated
by both the employee and employer;

(E) The employer retains and keeps available to the commissioner a
copy of the employee’s request to waive the employee’s meal period dur-
ing the duration of the employee’s employment and for no less than six
months after the termination date of the employee;

(F) The employee is provided with a reasonable opportunity to con-
sume food during any work period of six hours or more while continuing to
work;

(G) The employee is paid for any and all meal periods during which
the employee is not completely relieved of all duties;

(H) The employee is not required to work longer than eight hours
without receiving a 30-minute meal period during which the employee is
relieved of all duties;

(I) The employer makes and keeps available to the commissioner
accurate records of hours worked by each employee that clearly indicate
whether or not the employee has received meal periods; and

(J) The employer posts a notice provided by the commissioner regard-
ing rest and meal periods in a conspicuous and accessible place where all
employees can view it.

(b) Either the employer or employee may revoke the agreement for
the employee to waive the employee’s meal periods by providing at least
seven (7) calendar days written notice to the other.

(c) Notwithstanding subsection (b) of this section, an employee who
has requested to waive meal periods under this section may request to take
a meal period without revoking the agreement to waive such periods. The
request to take a meal period must be submitted in writing to the employer
no less than 24 hours prior to the meal period requested.

(d) An employer may not coerce an employee into waiving a meal
period.
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(e) An employer will be considered to have coerced an employee into
waiving the employee’s meal period under the following circumstances:

(A) The employer requests or requires an employee to sign a request
to waive meal periods;

(B) An employee is required to waive meal periods as a condition of
employment at the time of hire or at any time while employed;

(C) The employer requests or requires any person, including another
employee, to request or require an employee to waive meal periods; or

(D) The employee signs a form requesting to waive meal periods prior
to being employed for seven calendar days.

(f) Employee waiver forms and notices regarding rest and meal peri-
ods that comply with this section are available upon request from the
bureau.

(9) Rest and meal period requirements specific to minors under 18
years of age are provided in OAR 839-021-0072.

(10) As used in this rule:

(a) “Work period” means the period between the time the employee
begins work and the time the employee ends work.

(b) “Work period” includes a rest period as provided in section (6) of
this rule, and any period of one hour or less (not designated as a meal peri-
od) during which the employee is relieved of all duties.

(c) “Work period” does not include a meal period unless the meal

period is paid work time as provided in section (2) or (5) of this rule.
[ED. NOTE: Appendices referenced are available from the agency.]
Stat. Auth.: ORS 651.060(4) & 653.040
Stats. Implemented: ORS 653
Hist.: BL 1-1987, f. & ef. 1-12-87; BL 10-1990, f. & cert. ef. 7-26-90; BL 9-1996, f. & cert.
ef. 10-8-96; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 41-2007, f. 12-28-07, cert. ef. 1-1-08; BLI
21-2008, f. & cert. ef. 7-8-08; BLI 29-2008(Temp), f. 9-22-08, cert. ef. 9-23-08 thru 3-22-09;
BLI 3-2009, f. & cert. ef. 1-12-09; BLI 15-2010, f. 5-25-10, cert. ef. 6-1-10; BLI 8-2013, f.
12-18-13, cert. ef. 1-1-14

839-020-0070
Homework — Generally

(1) Homeworkers as defined by OAR 839-020-0004(18) will be paid
not less than the applicable minimum wage pursuant to ORS 653.025 for
all hours suffered or permitted to work.

(2) Homeworkers will be paid no less than time and one-half their
regular rate of pay for all hours worked in excess of 40 hours in a work
week pursuant to OAR 839-020-0030.

(3) General record keeping requirements, as provided in these rules,
OAR 839-020-0080(1) through (3), are applicable to homeworkers.

(4) Employer employing homeworkers are subject to the provisions
of OAR 839-020-0083 and 839-020-0085 concerning record availability

and posting requirements.
Stat. Auth.: ORS 651.060(4) & 653.040
Stats. Implemented: 2013 SB 135 & ORS 653
Hist.: BL 11990, f. 2-27-90, cert. ef. 2-28-90; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 8-2013,
f.12-18-13, cert. ef. 1-1-14

839-020-1010
Violations for Which a Civil Penalty May Be Assessed

(1) The commissioner may assess a civil penalty for any of the fol-
lowing willful violations:

(a) Failure to pay the applicable minimum wage for all hours worked
in violation of ORS 653.025 and OAR 839-020-0010.

(b) Failure to pay overtime for all hours worked over forty (40) in a
week in violation of OAR 839-020-0030.

(c) Payment to persons with mental or physical disabilities less than a
fixed minimum hourly wage rate which has been approved by the commis-
sioner in violation of ORS 653.030 and OAR 839-020-0015;

(d) Payment to student-learners less than a fixed minimum hourly
wage rate which has been approved by the commissioner in violation of
ORS 653.030 and 839-020-0015;

(e) Failure to make required payroll and other records in violation of
ORS 653.045, OAR 839-020-0050, 839-020-0080, and 839-020-0082;

(f) Failure to keep available required payroll and other records in vio-
lation of ORS 653.045, OAR 839-020-0050, 839-020-0080, 839-020-0082,
and 839-020-0083;

(g) Failure to supply each of the employer’s employees with itemized
statements of amounts and purposes of deductions in the manner provided
in ORS 652.610 in violation of 653.045, OAR 839-020-0012 and 839-020-
0080;

(h) Failure to keep summaries of ORS 653.010 to 653.261 and rules
promulgated thereto by the commissioner posted in a conspicuous and
accessible place in or about the premises where such employees are
employed in violation of ORS 653.050;
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(i) Discharging or discriminating in any other manner against any
employee in violation of ORS 653.060:

(A) Because the employee has made complaint that the employee has
not been paid wages in accordance with ORS 653.010 to 653.261;

(B) Because the employee has caused to be instituted or is about to
cause to be instituted any proceedings under or relating to ORS 653.010 to
653.261; or

(C) Because the employee has testified or is about to testify in any
such proceedings.

(j) Failure to provide to each employee appropriate meal periods in
violation of OAR 839-020-0050;

(k) Coercing an employee into waiving a meal period in violation of
ORS 653.261(5)(b);

(1) Failure to provide to each employee appropriate rest periods in vio-
lation of OAR 839-020-0050;

(m) Intentional failure to provide a reasonable rest period to accom-
modate an employee who needs to express breast milk in violation of ORS
653.077 and OAR 839-020-0051;

(n) Requiring any employee to lift excessive weights in violation of
OAR 839-020-0060; or

(o) Employing any employee to work under any conditions in viola-
tion of OAR 839-020-0065.

(2) Except as provided in ORS 653.261(5)(c), the civil penalty for any
one violation will not exceed $1000. The actual amount of the civil penal-
ty will depend on all the facts and circumstances referred to in OAR 839-
020-1020.

(3) The civil penalties set out in this rule will be in addition to any
other penalty assessed or imposed by law or rule.

Stat. Auth.: ORS 651.060(4) & 653.040

Stats. Implemented: 2013 SB 135 & ORS 653

Hist.: BL 9-1997, f. & cert. ef. 11-13-97; BLI 1-2002, f. & cert. ef. 1-9-02; BLI 15-2002, f.

10-17-02, cert. ef. 10-18-02; BLI 41-2007, f. 12-28-07, cert. ef. 1-1-08; BLI 8-2013, f. 12-
18-13, cert. ef. 1-1-14

Rule Caption: Implements legislation related to prevailing wage
law; clarifies fringe benefit contribution requirements

Adm. Order No.: BLI 9-2013

Filed with Sec. of State: 12-18-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Amended: 839-025-0004, 839-025-0010, 839-025-0013, 839-
025-0020, 839-025-0035, 839-025-0043, 839-025-0085, 839-025-
0090, 839-025-0095, 839-025-0230, 839-025-0530

Subject: The 2013 Regular Session of the Oregon Legislature enact-
ed two pieces of legislation which require amendments to be made
to the administrative rules governing the payment of prevailing wage
rates on public works projects. First, the rule amendments add any
member or manager of a limited liability company who is responsi-
ble for certain violations of the prevailing wage rate regulations to
those persons who may be made ineligible to receive a public works
contract. Second, the definition of a public works is modified to
include projects for the construction, reconstruction, major renova-
tion or painting of a road, highway, building, structure, or improve-
ment of any type that occurs, with or without using funds of a pub-
lic agency, on real property that the Oregon University System or an
institution of the Oregon University System owns. Additionally, revi-
sions are made to rules addressing the frequency of payments to
fringe benefit plans. Under existing rule, contributions made by con-
tractors to a bona fide fringe benefit plan are required to be made on
a regular basis and not less often than quarterly. 839-025-0043 is
amended to define the terms “regular basis” and “not less often than
quarterly;” 839-025-0530 makes clear that the failure to contribute
fringe benefit wages timely to a plan on a “regular basis” and “not
less often than quarterly” is a violation of the prevailing wage rate
regulations for which a civil penalty may be assessed. 839-025-
0035(8) clarifies that persons employed on a public works project for
personal services, as that term is defined in ORS 279C.100(5), are
not workers required to be paid the prevailing rate of wage.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

Oregon Bulletin

27

839-025-0004
Definitions

As used in OAR chapter 839, division 025, unless the context requires
otherwise:

(1) “Apprentice” means:

(a) A person who is individually registered in a bona fide apprentice-
ship program registered with the U.S. Department of Labor, Office of
Apprenticeship (OA), or with any state apprenticeship agency recognized
by OA, and who is employed by a registered training agent pursuant to
ORS 660.010(10) and is working pursuant to the standards of the appren-
tice’s apprenticeship program; or

(b) A person in probationary employment as an apprentice in such an
apprenticeship program, but who is not individually registered in the pro-
gram, but who has been certified by the OA or a state apprenticeship agency
to be eligible for probationary employment as an apprentice, and who is
employed by a registered training agent pursuant to ORS 660.010 (10) and
is working pursuant to the standards of the apprentice’s apprenticeship pro-
gram.

(2) “The Basic Hourly Rate of Pay” or “Hourly Rate” means the rate
of hourly wage, excluding fringe benefits, paid to the worker.

(3) “Bureau” means the Bureau of Labor and Industries.

(4) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries, or designee.

(5) “Construction” means the initial construction of buildings and
other structures, or additions thereto, and of highways and roads.
“Construction” does not include the transportation of material or supplies
to or from the public works project by employees of a construction con-
tractor or construction subcontractor.

(6) “Division” means the Wage and Hour Division of the Bureau of
Labor and Industries.

(7) “Employ” includes to suffer or permit to work.

(8) “Fringe benefits” means the amount of:

(a) The rate of contribution irrevocably made on a “regular basis” and
“not less often than quarterly,” as those terms are defined in OAR 839-025-
0043, by a contractor or subcontractor to a trustee or to a third person pur-
suant to a plan, fund or program; and

(b) The rate of costs to the contractor or subcontractor which may be
reasonably anticipated in providing benefits to workers pursuant to an
enforceable commitment to carry out a financially responsible plan or pro-
gram which is committed in writing to the workers affected, for medical or
hospital care, pensions on retirement or death, compensation for injuries or
illness resulting from occupational activity, or insurance to provide any of
the foregoing, for unemployment benefits, life insurance, disability and
sickness insurance or accident insurance, for vacation and holiday pay, for
defraying costs of apprenticeship or other similar programs or for other
bona fide fringe benefits, but only where the contractor or subcontractor is
not required by other federal, state or local law to provide any of such ben-
efits. Other bona fide fringe benefits do not include reimbursement to work-
ers for meals, lodging or other travel expenses, nor contributions to indus-
try advancement funds (CIAF for example).

(9)(a) “Funds of a public agency” includes any funds of a public
agency that are directly or indirectly used, as described below.

(A) “Directly used funds of a public agency” means revenue, money,
or that which can be valued in money collected for a public agency or
derived from a public agency’s immediate custody and control, and, except
as provided in ORS 279C.810(1)(a)(H) and (J) and subsection (b) of this
section, includes but is not limited to any money loaned by a public agency,
including the loan of proceeds from the sale of conduit or pass-through rev-
enue bonds for the specific purpose of financing a project, and public prop-
erty or other assets used as payment for all or part of a project.

(B) “Indirectly used funds of a public agency” means, except as pro-
vided in subsection (b) of this section, that a public agency ultimately bears
the cost of all or part of the project, even if a public agency is not paying
for the project directly or completing payment at the time it occurs or short-
ly thereafter. A public agency does not indirectly use funds of a public
agency when it elects not to collect land rent that is due. Examples of when
an agency “ultimately bears the cost” of all or part of a project include but
are not limited to:

(i) Amortizing the costs of construction over the life of a lease and
paying these costs with funds of a public agency during the course of the
lease;

(ii) A public agency subsidizing the costs of construction that would
normally be borne by the contractor;

(iii) Using insurance proceeds that belong to a public agency to pay
for construction. Insurance proceeds represent “money collected for the
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custody and control of a public agency” and therefore are funds of a public
agency, whether the contractor obtains payment directly from the insurance
company or the public agency; or

(iv) Using or creating a private entity as a conduit for funding a proj-
ect when the private entity is in fact an alter ego of the public agency.

(b) “Funds of a public agency” does not include:

(A) Funds provided in the form of a government grant to a nonprofit
organization, unless the government grant is issued for the purpose of con-
struction, reconstruction, major renovation or painting;

(B) Building and development permit fees paid or waived by the pub-
lic agency;

(C) Tax credits or tax abatements;

(D) Land that a public agency sells to a private entity at fair market
value;

(E) The difference between:

(i) The value of land that a public agency sells to a private entity as
determined at the time of the sale after taking into account any plan,
requirement, covenant, condition, restriction or other limitation, exclusive
of zoning or land use regulations, that the public agency imposes on the
development or use of the land; and

(ii) The fair market value of the land if the land is not subject to the
limitations described in subparagraph (i) of this paragraph;

(F) Staft resources of the public agency used to manage a project or
to provide a principal source of supervision, coordination or oversight of a
project;

(G) Staff resources of the public agency used to design or inspect one
or more components of a project;

(H) Moneys derived from the sale of bonds that are loaned by a state
agency to a private entity, unless the moneys will be used for a public
improvement;

(I) Value added to land as a consequence of a public agency’s site
preparation, demolition of real property or remediation or removal of envi-
ronmental contamination, except for value added in excess of the expenses
the public agency incurred in the site preparation, demolition or remedia-
tion or removal when the land is sold for use in a project otherwise subject
to ORS 279C.800 to 279C.870; or

(J) Bonds, or loans from the proceeds of bonds, issued in accordance
with ORS Chapter 289 or 441.525 to 441.595, unless the bonds or loans
will be used for a public improvement.

(10) “Housing” has the meaning given that term in ORS 456.055.

(11) “Major renovation” means the remodeling or alteration of build-
ings and other structures within the framework of an existing building or
structure and the alteration of existing highways and roads, the contract
price of which exceeds $50,000.

(12) “Nonprofit organization,” as used in section (9)(b)(A) of this
rule, means an organization or group of organizations described in section
501(c)(3) of the Internal Revenue Code that is exempt from income tax
under section 501(a) of the Internal Revenue Code.

(13) “Normal business hours” means the hours during which the
office of the contractor or subcontractor is normally open for business. In
the absence of evidence to the contrary, the Division will consider the hours
between 8:00 a.m. and 5:00 p.m., excluding the hours between 12:00 noon
and 1:00 p.m., on weekdays as normal business hours.

(14) “Overtime” means all hours worked:

(a) On Saturdays;

(b) On the following legal holidays:

(A) Each Sunday;

(B) New Year’s Day on January 1;

(C) Memorial Day on the last Monday in May;

(D) Independence Day on July 4;

(E) Labor Day on the first Monday in September;

(F) Thanksgiving Day on the fourth Thursday in November;

(G) Christmas Day on December 25.

(c) Over 40 hours in a week; and either

(d) Over eight (8) hours in a day; or

(e) Over 10 hours in a day provided:

(A) The employer has established a work schedule of four consecu-
tive days (Monday through Thursday or Tuesday through Friday) pursuant
to OAR 839-025-0034; and

(B) The employer operates in accordance with this established work
schedule.

(15) “Overtime rate” means the basic hourly rate of pay multiplied by
one and one-half.

(16) “Overtime wages” means the overtime hours worked multiplied
by the overtime rate.
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(17) “Person” includes a public or private corporation, a partnership,
a sole proprietorship, a limited liability company, a government or govern-
mental instrumentality.

(18) “Prevailing wage rate claim” means a claim for wages filed by a
worker with the Division.

(19) “Public agency” means the State of Oregon or any political sub-
division thereof or any county, city, district, authority, public corporation or
entity and any instrumentality thereof organized and existing under law or
charter.

(20)(a) “Public work,” “public works” or “public works project”
includes but is not limited to:

(A) Roads, highways, buildings, structures and improvements of all
types, the construction, reconstruction, major renovation or painting of
which is carried on or contracted for by any public agency to serve the pub-
lic interest;

(B) A project for the construction, reconstruction, major renovation or
painting of a privately owned road, highway, building, structure or
improvement of any type that uses funds of a private entity and $750,000
or more of funds of a public agency; or

(C) A project for the construction of a privately owned road, highway,
building, structure or improvement of any type that uses funds of a private
entity and in which 25 percent or more of the square footage of the com-
pleted project will be occupied or used by a public agency; or

(D) A device, structure, or mechanism, or a combination of devices,
structures, or mechanisms that:

(i) Uses solar radiation as a source for generating heat, cooling, or
electrical energy; and

(ii) Is constructed or installed, with or without using funds of a pub-
lic agency, on land, premises, structures, or buildings that a public agency
owns, regardless of the total project cost; or

(E) A project for the construction, reconstruction, major renovation or
painting of a road, highway, building, structure, or improvement of any
type that occurs, with or without using funds of a public agency, on real
property that the Oregon University System or an institution in the Oregon
University System owns.

(b) “Public works” does not include:

(A) The reconstruction or renovation of privately owned property that
is leased by a public agency; or

(B) The renovation of publicly owned real property that is more than
75 years old by a private nonprofit entity if:

(i) The real property is leased to the private nonprofit entity for more
than 25 years;

(i1) Funds of a public agency used in the renovation do not exceed 15
percent of the total cost of the renovation; and

(iii) Contracts for the renovation were advertised or, if not advertised,
were entered into before July 1,2003, but the renovation has not been com-
pleted on or before July 1, 2007.

(21) “Public works contract” or “contract” means any contract, agree-
ment or understanding, written or oral, into which a public agency enters
for any public work.

(22) “Reconstruction” means highway and road resurfacing and
rebuilding, the restoration of existing highways and roads, and the restora-
tion of buildings and other structures.

(23) “Reconstruction or renovation of privately owned property
which is leased by a public agency” includes improvements of all types
within the framework or footprint of an existing building or structure.

(24)(a) “Residential construction project” means a public works proj-
ect for the construction, reconstruction, major renovation or painting of a
single family house or apartment building of not more than four (4) stories
in height and all incidental items such as site work, parking areas, utilities,
streets and sidewalks pursuant to the U.S. Department of Labor’s “All
Agency Memorandum No. 130” -- “Application Of The Standard of
Comparison ‘Projects Of a Character Similar’ Under the Davis-Bacon and
Related Acts” dated March 17, 1978. (See Appendix 6.)

(b) Notwithstanding the provisions of subsection (a) of this section,
where it is determined that a different definition of “residential construc-
tion” has been adopted by local ordinance or code, or that the prevailing
practice of a particular trade or occupation regarding what is considered
“residential construction” differs from the U.S. Department of Labor defi-
nition of residential construction, the commissioner may consider such
information in determining a project to be a “residential construction proj-
ect.”

(25) “Site of work” is defined as follows:

(a) The site of work is limited to the physical place or places where
the construction called for in the contract will remain when work on it has
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been completed, and other adjacent or nearby property used by the con-
tractor or subcontractor in such construction which can reasonably be said
to be included in the site.

(b) Except as provided in subsection (c) of this section, fabrication
plants, mobile factories, batch plants, borrow pits, job headquarters, tool
yards and similar facilities, are part of the site of work provided they are
dedicated exclusively, or nearly so, to the performance of the contract or
project, and are so located in proximity to the actual construction location
that it would be reasonable to include them. Such facilities which are estab-
lished by a supplier of materials for the project after the opening of bids are
deemed to be dedicated exclusively to the performance of the contract or
project.

(c) Not included in the site of work are permanent home offices,
branch plant establishments, fabrication plants, and tool yards of a contrac-
tor or subcontractor whose locations and continuance in operation are
determined wholly without regard to a particular contract or project. In
addition, fabrication plants, batch plants, borrow pits, job headquarters, tool
yards, and similar facilities of a commercial supplier or materialman which
are established by a supplier of materials for the project before opening of
bids and not on the project site, are not included in the site of work. Such
permanent, previously established facilities are not part of the site of the
work, even where the operations for a period of time may be dedicated
exclusively, or nearly so, to the performance of a contract or project.

(26) “Special wage determination” means a wage determination made
at the request of a public agency and which is applicable only to specific
job classes. A special wage determination is issued in those cases where
there is no current wage determination applicable to specific job classes and
the use of such job classes is contemplated on a public works project.

(27) “Trade” or “occupation” is defined in accordance with the pre-
vailing practices of the construction industry in Oregon.

(28) “Trainee” means a person registered and receiving on-the-job
training in a construction occupation under a program which has been
approved in advance by the U.S. Department of Labor, Office of
Apprenticeship (OA), as meeting its standards for on-the-job training pro-
grams, and which has been so certified by that office, and who is employed
by a registered training agent pursuant to ORS 660.010(10) and is working
pursuant to the standards of the trainee’s program.

(29) “Training agent” means an employer that is registered with a
local joint committee and the Apprenticeship and Training Division of the
Bureau of Labor and Industries.

(30) “Wage determination” includes the original decision and any
subsequent amendments made by the commissioner in accordance with
ORS 279C 815.

(31) “Wages” or “Prevailing Wages” means the basic hourly rate of
pay and fringe benefits as defined in sections (2) and (8) of this rule.

(32) “Worker” means a person employed on a public works project
and whose duties are manual or physical in nature (including those work-
ers who use tools or who are performing the work of a trade), as distin-
guished from mental, professional or managerial. The term “worker”
includes apprentices, trainees and any person employed or working on a
public works project in a trade or occupation for which the commissioner

has determined a prevailing rate of wage. (See OAR 839-025-0035.)
[ED. NOTE: Appendices referenced are available from the agency.]
Stat. Auth.: Stat. Auth.: ORS 651.060(4), 279C.808
Stats. Implemented: H.B. 2646, 77th Leg., Reg. Ses. (Or2013), ORS 279C
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 7-1989(Temp),
f. 10-2-89, cert. ef. 10-3-89; BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 3-1996, f. & cert. ef.
1-26-96; BL 8-1996, f. 8-26-96, cert. ef. 9-1-96; BL 3-1997(Temp), f. 7-31-97, cert. ef. 8-1-
97; BL 1-1998, f. & cert. ef. 1-5-98; BLI 15-2001, f. & cert. ef. 11-14-01; BLI 5-2002, f. 2-
14-02, cert. ef. 2-15-02; Renumbered from 839-016-0004, BLI 7-2005, f. 2-25-05, cert. ef.
3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 19-2006(Temp), f. 5-12-06, cert. ef.
5-15-06 thru 11-10-06; BLI 39-2006, f. 11-8-06, cert. ef. 11-10-06; BLI 20-2007(Temp), f.
7-30-07, cert. ef. 8-1-07 thru 1-27-08; BLI 42-2007, f.12-28-07, cert. ef. 1-1-08; BLI 23-
2010, f. 12-30-10, cert. ef. 1-1-11; BLI 9-2011, f. 10-27-11, cert. ef. 11-1-11; BLI 9-2013, f.
12-18-13, cert. ef. 1-1-14

839-025-0010
Payroll and Certified Statement

(1) The form required by ORS 279C.845 is the Payroll and Certified
Statement form, WH-38. This form must accurately and completely set out
the contractor’s or subcontractor’s payroll records, including the name and
address of each worker, the worker’s correct classification, rate of pay,
daily and weekly number of hours worked and the gross wages the worker
earned each week during which the contractor or subcontractor employs a
worker upon a public works project.

(2) The contractor or subcontractor may submit the weekly payroll on
the WH-38 form or may use a similar form providing such form contains
all the elements of the WH-38 form. When submitting the weekly payroll
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on a form other than WH-38, the contractor or subcontractor must attach
the certified statement contained on the WH-38 form to the payroll forms
submitted.

(3) Each Payroll and Certified Statement form must be submitted by
the contractor or subcontractor to the public agency by the fifth business
day of each month following a month in which workers were employed
upon a public works project.

(4) The Payroll and Certified Statement forms received by the public
agency are public records subject to the provisions of ORS 192.410 to
192.505. As such, they must be made available upon request. Pursuant to
ORS 279C.845(4), information submitted on certified statements may be
used only to ensure compliance with the provisions of ORS 279C.800
through 279C.870.

(5) If the contractor fails to submit its payroll and certified statement
forms to the public agency as required by subsection (3) of this rule, the
public agency must retain 25 percent of any amount earned by the contrac-
tor until the contractor has submitted the required payroll and certified
statements to the public agency.

(a) The amount to be retained shall be calculated at 25 percent of the
unpaid amount earned by the contractor at the time each payroll and certi-
fied statement are due. For example, if the contractor fails to submit its pay-
roll and certified statement by the fifth of the month and the contractor
earned $100,000 in the period since its last payroll and certified statement
were submitted to the public agency, the public agency must retain 25 per-
cent of $100,000 ($25,000), until such time as the required payroll and cer-
tified statement are submitted.

(b) When calculating the amount to be retained, amounts previously
retained shall not be included as amounts earned by the contractor.

(c) Once the required payroll and certified statement have been sub-
mitted to the public agency, the public agency must pay the amount retained
to the contractor within 14 days.

(6) If a first-tier subcontractor fails to submit a payroll and certified
statement form to the public agency as required by subsection (3) of this
rule, the contractor must retain 25 percent of any amount earned by the
first-tier subcontractor until the first-tier subcontractor has submitted the
required payroll and certified statements to the public agency.

(a) The amount to be retained shall be calculated at 25 percent of the
unpaid amount earned by the first-tier subcontractor at the time each pay-
roll and certified statement are due. For example, if the first-tier subcon-
tractor fails to submit the payroll and certified statement by the fifth of the
month and the first-tier subcontractor earned $100,000 in the period since
the last payroll and certified statement were submitted to the public agency,
the contractor must retain 25 percent of $100,000 ($25,000), until such time
as the required payroll and certified statement are submitted.

(b) When calculating the amount to be retained, amounts previously
retained shall not be included as amounts earned by the first-tier subcon-
tractor.

(c) The contractor must verify that the first-tier subcontractor has filed
the required payroll and certified statement(s) with the public agency
before the contractor may pay the first-tier subcontractor any amount
retained under this section.

(d) Once the first-tier subcontractor has filed the required payroll and
certified statement with the public agency, the contractor must pay the
amount retained to the first-tier subcontractor within 14 days.

(7) Notwithstanding ORS 279C.555 or 279C.570(7), amounts
retained pursuant to the provisions of this rule shall be in addition to any
other amounts retained.

(8)(a) If a project is a public works of the type described in ORS
279C.800(6)(a)(B), and no public agency awards a contract to a contractor
for the project, the contractors and any subcontractors employing workers
upon the public works project shall submit weekly payrolls as required by
ORS 279C.845 and this rule to the public agency or agencies providing
funds for the project.

(b) When more than one public agency provides funds for a project,
the public agencies may designate one agency to receive the contractor’s
and any subcontractors’ payrolls.

(9)(a) If a project is a public works of the type described in ORS
279C.800(6)(a)(C), and no public agency awards a contract to a contractor
for the project, the contractors and any subcontractors employing workers
upon the public works project shall submit weekly payrolls as required by
ORS 279C.845 and this rule to the public agency or agencies that will occu-
py or use the completed project.

(b) When more than one public agency will occupy or use the com-
pleted project, the public agencies may designate one agency to receive the
contractor’s and any subcontractors’ payrolls.
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(10) If a project is a public works of the type described in ORS
279C.800(6)(a)(D), and no public agency awards a contract to a contractor
for the project, the contractors and any subcontractors employing workers
upon the public works project shall submit weekly payrolls as required by
ORS 279C.845 and this rule to the public agency that owns the land, prem-
ise(s), structure(s) or building(s) on which the solar radiation device(s) will
be constructed or installed.

(11) If a project is a public works of the type described in ORS
279C.800(6)(a)(E), and no public agency awards a contract to a contractor
for the project, the contractors and any subcontractors employing workers
upon the public works project shall submit weekly payrolls as required by
ORS 279C.845 and this rule to the Oregon University System or an insti-

tution in the Oregon University System that owns the real property.
[ED. NOTE: Forms and Publications referenced are available from the agency.]
Stat. Auth.: ORS 651.060(4), 279C.808
Stats. Implemented: H.B. 2646, 77th Leg., Reg. Ses. (Or2013), ORS 279C
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 13-1992, f. &
cert. ef. 12-14-9; BL 3-1996, f. & cert. ef. -1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-
02; Renumbered from 839-016-0010, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 29-2005,
f.12-29-05, cert. ef. 1-1-06; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08; BLI 28-2009, f. 12-
1-09, cert. ef. 1-1-10; BLI 9-2011, f. 10-27-11, cert. ef. 11-1-11; BLI 9-2013, f. 12-18-13,
cert. ef. 1-1-14

839-025-0013
Notice of Public Works Form

(1) The notification form required by ORS 279C.835 is the Notice of
Public Works form, WH-81.

(2) Except as provided in sections (4), (5), and (6) of this rule, the
public agency must file the Notice of Public Works form, WH-81, with the
Prevailing Wage Rate Unit within 30 days after the date a public works con-
tract is awarded.

(3) The Notice of Public Works form, WH-81, must be accompanied
by:

(a) payment of the fee required pursuant to ORS 279C.825; and

(b) a copy of the disclosure of first-tier subcontractors submitted to
the public agency by the contractor if required pursuant to ORS 279C.370
and if a public agency awards a contract to a contractor for a public works
project.

(4) When a project is a public works project pursuant to ORS
279C.800(6)(a)(B) and no public agency awards a contract to a contractor
for the project, the Notice of Public Works form shall be filed by the pub-
lic agency providing public funds for the project at the time the public
agency commits to the provision of funds for the project.

(5) When a project is a public works project pursuant to ORS
279C.800(6)(a)(C) and no public agency awards a contract to a contractor
for the project, the Notice of Public Works form shall be filed by the pub-
lic agency when the agency enters into an agreement to occupy or use the
completed project.

(6) When a project is a public works project pursuant to ORS
279C.800(6)(a)(D) and no public agency awards a contract to a contractor
for the project, the Notice of Public Works form shall be filed by the pub-
lic agency that owns the land, premise(s), structure(s) or building(s) on
which the solar radiation device will be constructed or installed at the time
the public agency enters into an agreement authorizing the construction or
installation of the solar radiation device.

(7) When a project is a public works project pursuant to ORS
279C.800(6)(a)(E) and no public agency awards a contract to a contractor
for the project, the Notice of Public Works form shall be filed by the
Oregon University System or an institution in the Oregon University
System that owns the real property on which the work takes place, at the
time the public agency enters into an agreement authorizing the project.

(8) Public agencies are not required to file a Notice of Public Works
form when the contract awarded is not regulated under the provisions of
ORS 279C.800 to 279C.870.

[ED. NOTE: Forms and Publications referenced are available from the agency.]

Stat. Auth.: ORS 651.060(4), 279C.808

Stats. Implemented: H.B. 2646, 77th Leg., Reg. Ses. (Or2013), ORS 279C

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0013,
BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08; BLI 18-
2009(Temp), f. 8-3-09, cert. ef. 8-5-09 thru 1-31-10; BLI 28-2009, f. 12-1-09, cert. ef. 1-1-
10; BLI 23-2010, f. 12-30-10, cert. ef. 1-1-11; BLI 9-2013, f. 12-18-13, cert. ef. 1-1-14

839-025-0020
Public Works Contracts and Contract Specifications; Required
Conditions

(1) For purposes of this rule:

(a) “Construction Manager/General Contractor contract” (or “CM/GC
contract”) means a contract that typically results in a general
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contractor/construction manager initially undertaking various pre-construc-
tion tasks that may include, but are not limited to: design phase develop-
ment, constructability reviews, value engineering, scheduling, and cost esti-
mating, and in which a guaranteed maximum price for completion of con-
struction-type work is typically established by amendment of the initial
contract, after the pre-construction tasks are complete or substantially com-
plete. “CM/GC” refers to the general contractor/construction manager
under this form of contract. Following the design phase, the CM/GC may
then act as a General Contractor and begin the subcontracting process. The
CM/GC typically coordinates and manages the construction process, pro-
vides contractor expertise, and acts as a member of the project team.

(b) “Construction specifications” include the detailed description of
physical characteristics of the improvement, design details, technical
descriptions of the method and manner of doing the work, quantities or
qualities of any materials required to be furnished, descriptions of dimen-
sions, required units of measurement, composition or manufacturer, and
descriptions of any quality, performance, or acceptance requirements.

(2) Every public works contract must contain the following:

(a) A condition or clause that, if the contractor fails, neglects, or refus-
es to make prompt payment of any claim for labor or services furnished to
the contractor or a subcontractor by any person, or the assignee of the per-
son, in connection with the public works contract as such claim becomes
due, the proper officer or officers of the public agency may pay such claim
and charge the amount of the payment against funds due or to become due
the contractor by reason of the contract (Reference: ORS 279C.515);

(b) A condition that no person will be employed for more than 10
hours in any one day, or 40 hours in any one week except in cases of neces-
sity, emergency, or where the public policy absolutely requires it, and in
such cases the person so employed must be paid at least time and one-half
the regular rate of pay for all time worked:

(A) For all overtime in excess of eight hours a day or 40 hours in any
one week when the work week is five consecutive days, Monday through
Friday; or

(B) For all overtime in excess of 10 hours a day or 40 hours in any
one week when the work week if four consecutive days, Monday through
Friday; and

(C) For all work performed on Saturday and on any legal holiday
specified in ORS 279C.540 (Reference: ORS 279C.520(1));

(c) A condition that an employer must give notice to employees who
work on a public works contract in writing, either at the time of hire or
before commencement of work on the contract, or by posting a notice in a
location frequented by employees, of the number of hours per day and days
per week that the employees may be required to work (Reference: ORS
279C.520(2)); and

(d) A condition that the contractor must promptly, as due, make pay-
ment to any person, co-partnership, association or corporation, furnishing
medical, surgical and hospital care or other needed care and attention, inci-
dent to sickness or injury, to employees of such contractor, of all sums
which the contractor agrees to pay for such services and all moneys and
sums which the contractor collected or deducted from the wages of the con-
tractor’s employees pursuant to any law, contract or agreement for the pur-
pose of providing or paying for such service (Reference: ORS 279C.530);
and

(e) A condition or clause that requires the contractor to:

(A) Have a public works bond filed with the Construction Contractors
Board before starting work on the project, unless exempt under ORS
279C.836(4), (7), (8) or (9).

(B) Require, in every subcontract, that the subcontractor have a pub-
lic works bond filed with the Construction Contractors Board before start-
ing work on the project, unless exempt under ORS 279C.836(4), (7), (8) or
).

(3)(a) Every public works contract and subcontract must provide that
each worker the contractor, subcontractor or other person who is a party to
the contract uses in performing all or part of the contract, must be paid not
less than the applicable prevailing rate of wage for each trade or occupation
as defined by the Commissioner of the Bureau of Labor and Industries in
the applicable publication entitled Definitions of Covered Occupations for
Public Works Contracts in Oregon.

(b) If a public works project is subject to both ORS 279C.800 to ORS
279C.870 and to the Davis-Bacon Act (40 U.S.C. 3141 et seq.), every pub-
lic works contract and subcontract must provide that the worker whom the
contractor, subcontractor or other person who is a party to the contract uses
in performing all or part of the contract, must be paid not less than the high-
er of the applicable state prevailing rate of wage for each trade or occupa-
tion as defined by the Commissioner of the Bureau of Labor and Industries
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in the applicable publication entitled Definitions of Covered Occupations
for Public Works Contracts in Oregon or federal prevailing rate of wage.

(4)(a) The specifications for every public works contract must contain
a provision that states the existing state prevailing rate of wage and, if
applicable, the federal prevailing rate of wage required under the Davis-
Bacon Act (40 U.S.C. 3141 et seq.).

(b) Except as provided in subsection (d) of this section and sections
(6) and (7) of this rule, the existing state prevailing rate of wage and the
applicable publication entitled Definitions of Covered Occupations for
Public Works Contracts in Oregon are those in effect at the time the initial
specifications were first advertised for bid solicitations.

(c) If a public agency is required under subsection (a) of this section
or section (6) of this rule to include the state and federal prevailing rates of
wage in the specifications for a contract for public works, the public agency
shall also include in the specifications the requirement that the contractor
pay the higher of the applicable state or federal prevailing rate of wage to
all workers on the public works project.

(d) Pursuant to ORS 279C.838(4) and notwithstanding ORS
279C.830(1), if the contract is subject to both ORS 279C.800 to 279C.870
and the Davis Bacon Act (40 U.S.C. 3141 et seq.), the public agency may
provide in the specifications for the contract a single date to be used to
establish the “existing state prevailing rate of wage,” the applicable publi-
cation entitled Definitions of Covered Occupations for Public Works
Contracts in Oregon, and the “applicable federal prevailing rate of wage”
that is consistent with the federal requirements under 29 CFR 1.6.

(e) The specifications for a contract for public works must provide
that the contractor and every subcontractor must have a public works bond
filed with the Construction Contractors Board before starting work on the
project, unless exempt under ORS 279C.836(4), (7), (8) or (9).

(5)(a) The provisions described in sections (3) and (4), and sections
(6) and (7) if applicable, must be included in all specifications for each con-
tract awarded on the project, regardless of the price of any individual con-
tract, so long as the combined price of all contracts awarded on the project
is $50,000 or more (Reference: ORS 279C.830).

(b) A statement incorporating the applicable state prevailing wage rate
publication and any amendments thereto into the specifications by refer-
ence will satisfy these requirements. Except as provided in subsection (c),
such reference must include the title of the applicable wage rates publica-
tion or determination and the date of the publication or determination as
well as the date of any applicable amendments.

(c) When the prevailing wage rates are available electronically or are
accessible on the Internet, the rates may be incorporated into the specifica-
tions by referring to the electronically accessible or Internet-accessible
rates and by providing adequate information about how to access the rates.
Such reference must include the title of the applicable wage rates publica-
tion or determination and the date of the publication or determination as
well as the date of any applicable amendments. The reference requirements
of this subsection will be satisfied if such reference includes Uniform
Resource Locator (URL) information for a webpage or webpages showing
the title of each applicable wage rates publication or determination and the
date of each publication or determination as well as the date of any appli-
cable amendments.

(6)(a) When a public agency is a party to a CM/GC contract, the
CM/GC contract becomes a public works contract either when the contract
first constitutes a binding and enforceable obligation on the part of the
CM/GC to perform or arrange for the performance of construction, recon-
struction, major renovation or painting of an improvement that is a public
works or when the CM/GC contract enters the construction phase,
whichever occurs first.

(b) For example, the CM/GC will have a binding and enforceable
obligation to perform or arrange for the performance of construction,
reconstruction, major renovation or painting of an improvement after the
public agency and CM/GC commit to the guaranteed maximum price.

(c) For purposes of this rule, the CM/GC contract enters the con-
struction phase when the agency first authorizes the performance of early
construction, reconstruction, major renovation or painting work directly
related to the improvement project.

(d) The publication entitled Definitions of Covered Occupations for
Public Works Contracts in Oregon and the prevailing wage rate in effect at
the time the CM/GC contract becomes a public works contract shall apply
and the applicable prevailing wage rates must be included with the con-
struction specifications for the CM/GC contract.

(7) A public works project described in ORS 279C.800(6)(a)(B), (C),
(D), or (E) that is not a CM/GC contract subject to section (6) of this rule
is subject to the publication entitled Definitions of Covered Occupations for
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Public Works Contracts in Oregon and the existing state prevailing rate of
wage or, if applicable, the federal prevailing rate of wage required under the
Davis-Bacon Act that are in effect at the time a public agency enters into an
agreement with a private entity for the project. (Note: The effective date of
the applicable federal prevailing rate of wage may be different under fed-
eral law.) After that time, the specifications for any contract for the public
works shall include the applicable prevailing rate of wage.

(8) If a project is a public works of the type described in ORS
279C.800(6)(a)(B), (C), (D), or (E) a public agency will be deemed to have
complied with the provisions of ORS 279C.830 if the public agency
requires compliance with the provisions of section (5) of this rule in any
agreement entered into by the public agency committing to provide funds
for the project, to occupy or use the completed project, or authorizing the
construction or installation of a solar radiation device.

(9) Public agencies may obtain, without cost, a copy of the existing
state prevailing rate of wages for use in preparing the contract specifica-
tions by contacting the Prevailing Wage Rate Unit or any office of the

bureau.

Stat. Auth.: ORS 651.060(4), 279C.808

Stats. Implemented: H.B. 2646, 77th Leg., Reg. Ses. (Or2013), ORS 279C

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 7-1989(Temp), f. 10-2-89, cert. ef. 10-3-89;
BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 3-1996, f. & cert. ef. 1-26-96; BL 3-1997(Temp),
f.7-31-97, cert. ef. 8-1-97; BL 1-1998, f. & cert. ef. 1-5-98; BLI 5-2002, f. 2-14-02, cert. ef.
2-15-02; Renumbered from 839-016-0020, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 29-
2005, f. 12-29-05, cert. ef. 1-1-06; BLI 19-2006(Temp), f. 5-12-06, cert. ef. 5-15-06 thru 11-
10-06; BLI 39-2006, f. 11-8-06, cert. ef. 11-10-06; BLI 2-2007, f. & cert. ef. 1-23-07; BLI
20-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 1-27-08; BLI 42-2007, f. 12-28-07, cert. ef.
1-1-08; BLI 18-2009(Temp), f. 8-3-09, cert. ef. 8-5-09 thru 1-31-10; BLI 28-2009, f. 12-1-

09, cert. ef. 1-1-10; BLI 23-2010, f. 12-30-10, cert. ef. 1-1-11; BLI 3-2011(Temp), f. & cert.
ef. 6-8-11 thru 12-4-11; BLI 6-2011(Temp), f. & cert. ef. 7-22-11 thru 12-4-11; BLI 9-2011,
f. 10-27-11, cert. ef. 11-1-11; BLI 9-2013, f. 12-18-13, cert. ef. 1-1-14

839-025-0035
Payment of Prevailing Rate of Wage

(1) Every contractor or subcontractor employing workers on a public
works project must pay to such workers no less than the applicable pre-
vailing rate of wage for each trade or occupation, as determined by the
commissioner, in which the workers are employed. Additionally, all wages
due and owing to the workers shall be paid on the regular payday estab-
lished and maintained under ORS 652.120.

(2) When a public works project is subject to the Davis-Bacon Act (40
U.S.C. 3141 et seq.), if the state prevailing rate of wage is higher than the
federal prevailing rate of wage, the contractor and every subcontractor on
the project shall pay no less than the state prevailing rate of wage as deter-
mined under ORS 279C 815.

(3) Every person paid by a contractor or subcontractor in any manner
for the person’s labor in the construction, reconstruction, major renovation
or painting of a public work is employed and must receive no less than the
applicable prevailing rate of wage, regardless of any contractual relation-
ship alleged to exist. Thus, for example, if partners are themselves per-
forming the duties of a worker, the partners must receive no less than the
prevailing rate of wage for the hours they are so engaged.

(4) Persons employed on a public works project and who are spend-
ing more than 20% of their time during any workweek in performing duties
which are manual or physical in nature as opposed to mental or manageri-
al in nature are workers and must be paid the applicable prevailing rate of
wage. Mental or managerial duties include, but are not limited to, adminis-
trative, executive, professional, supervisory or clerical duties.

(5) Persons employed on a public works project for the manufacture
or furnishing of materials, articles, supplies or equipment (whether or not a
public agency acquires title to such materials, articles, supplies or equip-
ment during the course of the manufacture or furnishing, or owns the mate-
rials from which they are manufactured or furnished) are not workers
required to be paid the applicable prevailing rate of wage unless the
employment of such persons is performed in connection with and at the site
of the public works project.

(6) Except as provided in ORS 279C.838, persons employed on a
public works project who are employed by a commercial supplier of goods
or materials must be paid no less than the applicable prevailing rate of wage
when the work is performed at the “site of work™ as that term is defined in
OAR 839-025-0004(25) or when the work is performed in fabrication
plants, batch plants, borrow pits, job headquarters, tool yards or other such
places that are dedicated exclusively or nearly so to the public works proj-
ect.

(7) Except as provided in ORS 279C.838, persons employed on a
public works project by the construction contractor or construction subcon-
tractor to transport materials or supplies to or from the public works proj-
ect are required to be paid the applicable prevailing wage rate for work per-
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formed in connection with the transportation of materials or supplies at the
“site of work”™ as that term is defined in OAR 839-025-0004(25).

(8) Persons employed on a public works project for personal servic-
es, as that term is defined in ORS 279C.100(5), as opposed to construction
work, are not workers required to be paid the prevailing rate of wage.

(9) Every apprentice, as defined in OAR 839-025-0004(1), must be
paid not less than the appropriate percentage of the applicable journey-
man’s wage rate and fringe benefits as determined pursuant to ORS
279C.800 to 279C.870. Any worker on a public works project who is not
an apprentice as defined in OAR 839-025-0004(1), or who is not employed
by a registered training agent pursuant to ORS 660.010(10), or who is not
working pursuant to the standards of the apprentice’s apprenticeship pro-
gram, must be paid not less than the applicable prevailing rate of wage for
the classification of work actually performed. In addition, if the total num-
ber of apprentices employed exceeds the ratio permitted in the applicable
standards, all apprentices so employed must be paid not less than the appli-
cable journeyman’s prevailing wage rate for work actually performed.

(10) Every trainee, as defined in OAR 839-025-0004(28), must be
paid not less than the appropriate percentage of the applicable journey-
man’s wage rate and fringe benefits determined pursuant to ORS 279C.800
to 279C.870. Any worker on a public works project who is not a trainee as
defined in OAR 839-025-0004(28), or who is not employed by a registered
training agent pursuant to ORS 660.010(10), or who is not working pur-
suant to the standards of the trainee’s program, must be paid not less than
the applicable prevailing rate of wage for the classification of work actual-
ly performed. In addition, if the total number of trainees employed exceeds
the ratio permitted in the applicable standards, all trainees so employed
must be paid not less than the applicable journeyman’s prevailing wage rate

for work actually performed.
Stat. Auth.: Stat. Auth.: ORS 651.060(4), 279C.808
Stats. Implemented: ORS 279C
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL. 4-1984, f. & ef. 3-13-84; BL 7-1989(Temp),
f. 10-2-89, cert. ef. 10-3-89; BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 8-1996, f. 8-26-96,
cert. ef. 9-1-96; BL 1-1997(Temp), f. & cert. ef. 4-29-97; BL 4-1997, f. & cert. ef. 8-29-97;
BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0035, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 42-2007, f. 12-28-07,
cert. ef. 1-1-08; BLI 18-2009(Temp), f. 8-3-09, cert. ef. 8-5-09 thru 1-31-10; BLI 28-2009, f.
12-1-09, cert. ef. 1-1-10; BLI 23-2010, f. 12-30-10, cert. ef. 1-1-11; BLI 9-2013, f. 12-18-13,
cert. ef. 1-1-14

839-025-0043
Frequency of Payment of Fringe Benefits

(1) Contributions made by a contractor or subcontractor to a bona fide
fringe benefit plan, fund, or program must be made on a regular basis and
not less often than quarterly.

(a) “Regular basis” means either the schedule of contribution as pro-
vided in writing in the plan, fund or program, or if none, the regular con-
tribution schedule established by the contractor or subcontractor pursuant
to subsection (b) of this section. For example, if the plan specifies that con-
tributions to a bona fide fringe benefit fund be made by the fifteenth calen-
dar day of each month following the month the wages were earned, then
contributions to the fund must be made by that date.

(b) If the plan, fund or program does not specify a contribution date,
or if the specified contribution date as written in the plan, fund or program
does not meet the meaning of “not less often than quarterly,” as defined
below, the contractor or subcontractor must establish and maintain a con-
tribution date by which payment to the plan, fund or program will be made
on a regular basis and not less often than quarterly.

(c) “Not less often than quarterly” means that the fringe benefit por-
tion of wages must be contributed to a bona fide fund, plan or program at
least once every three months within an established consecutive twelve
month period. The contribution must represent payment to the fund, plan or
program for amounts earned in the three month period immediately prior to
the contribution date.

(A) An established twelve month period may be a calendar year, fis-
cal year, plan year, or other consecutive twelve month period as determined
by the employer. The beginning of the twelve month period may be
changed only if the change is intended to be permanent, and is not designed
to evade the timely payment of contributions into a bona fide fund, plan or
program. If an employer does not determine a consecutive twelve month
period, the default period shall be a calendar year; that is, from 12:00 mid-
night on January 1 to 11:59 p.m. December 31, each year.

(B) As an example, using the calendar year as the established consec-
utive twelve month period, a contractor or subcontractor establishes a con-
tribution date of April 15 for the payment of fringe benefits earned between
January 1 and March 31 into the plan, fund or program; consequently,
amounts earned between April 1 and June 30 must be contributed into the
plan, fund or program on or before July 15; amounts earned between July
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1 and September 30 must be contributed into the plan, fund or program on
or before October 15; and amounts earned between October 1 and
December 31 must be contributed into the plan, fund or program on or
before January 15.

(2) Payments of fringe benefits made directly to the worker in lieu of
payment of fringe benefits to a plan, fund, or program must be paid to the

worker as wages on the regularly scheduled pay date.
Stat. Auth.: Stat. Auth.: ORS 651.060(4), 279C.808
Stats. Implemented: ORS 279C
Hist.: BL 1-1998, f. & cert. ef. 1-5-98; Renumbered from 839-016-0043, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05; BLI 9-2013, f. 12-18-13, cert. ef. 1-1-14

839-025-0085
Contract Ineligibility

(1) Under the following circumstances, the commissioner, in accor-
dance with the Administrative Procedures Act, may determine that a con-
tractor or a subcontractor or a firm, limited liability company, corporation,
partnership or association in which the contractor or subcontractor has a
financial interest may not receive a contract or subcontract for a public
works for a period of three years:

(a) The contractor or subcontractor has intentionally failed or refused
to pay the prevailing rate of wage to workers employed on a public works
project as required under ORS 279C.840;

(b) The subcontractor has failed to pay the prevailing rate of wage to
workers employed on a public works project as required under ORS
279C.840 and the contractor has paid the amounts owed on the subcon-
tractor’s behalf;

(c) The contractor or subcontractor has intentionally failed or refused
to post the prevailing wage rates as required under ORS 279C.840(4) and
these rules; or

(d) The contractor or subcontractor has intentionally falsified infor-
mation in the certified statements the contractor or subcontractor submitted
under ORS 279C.845.

(2) If a contractor or subcontractor is a corporation or a limited lia-
bility company, the provisions of this rule will apply to any corporate offi-
cer or agent of the corporation or any member or manager of the limited lia-
bility company who is responsible for failing or refusing to pay or post the
prevailing wage rates, failing to pay to a subcontractor’s employees
amounts required under ORS 279C.840 that the contractor pays on the sub-
contractor’s behalf or intentionally falsifying information in the certified
statements the contractor or subcontractor submits under ORS 279C.845.

(3) As used in section (2) of this rule, any corporate officer or agent
of the corporation or any member or manager of the limited liability com-
pany responsible for failing or refusing to pay or post the prevailing wage
rates, failing to pay to a subcontractor’s employees amounts required under
ORS 279C.840 that the contractor pays on the subcontractor’s behalf or
intentionally falsifying information in the certified statements the contrac-
tor or subcontractor submits under ORS 279C.845, includes, but is not lim-
ited to, the following individuals when the individuals knew or should have
known the amount of the applicable prevailing wages or that such wages
must be posted:

(a) The corporate president;

(b) The corporate vice president;

(c) The corporate secretary;

(d) The corporate treasurer;

(e) Any member or manager of the limited liability company;

(f) Any other person acting as an agent of a corporate officer, the cor-
poration, limited liability member or manager, or limited liability company.

(4) The Wage and Hour Division will maintain a written list of the
names of contractors, subcontractors and other persons who are ineligible
to receive public works contracts and subcontracts. The list will contain the
name of contractors, subcontractors and other persons and the name of any
firms, corporations, limited liability companies, partnerships or associa-
tions in which the contractor, subcontractor or other persons have a finan-
cial interest. Except as provided in OAR 839-025-0095, such names will
remain on the list for the duration of the period, as determined by the com-
missioner, in which no contract or subcontract for public works may be
received.

(5) Before placing a name on the ineligible list referred to in section
(4) of this rule, the commissioner will serve a notice of intended action
upon the contractor or subcontractor in the same manner as service of sum-
mons or by certified mail, return receipt requested. The notice will include:

(a) A reference to ORS 279C.840;

(b) A short and concise statement of the matters which constitute
intentional failure or refusal to pay or post the prevailing rate of wage or
intentional falsification of information in the certified statements;
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(c) A statement of the party’s right to request a contested case hearing
and to be represented by counsel at such hearing, provided that any such
request must be received by the commissioner in writing within 20 days of
service of the notice;

(d) A statement that the party’s name will be published on a list of per-
sons ineligible to receive public works contracts or subcontracts, unless the
party requests a contested case hearing as provided in section (5)(c) of this
rule;

(e) A statement that failure to make written request to the commis-
sioner for a contested case hearing within the time specified will constitute
a waiver of the right thereto; and

(f) A statement that if a hearing is requested, the contractor or sub-
contractor will be given information on procedures and rights as required
by ORS 183.413(2).

(6) Upon the failure of the contractor or subcontractor to request a
contested case hearing within the time specified, the commissioner or the
commissioner’s designee will enter an order supporting the bureau’s action.

(7) If a contractor or subcontractor makes a timely request for a con-
tested case hearing, a hearing will be held in accordance with the Attorney
General’s Model Rules of Procedure under the Administrative Procedure

Act by the commissioner or the commissioner’s designee.
Stat. Auth.: ORS 651.060(4), 279C.808
Stats. Implemented: H.B. 2646, 77th Leg., Reg. Ses. (Or2013), ORS 279C
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0085,
BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08; BLI 18-
2009(Temp), f. 8-3-09, cert. ef. 8-5-09 thru 1-31-10; BLI 28-2009, f. 12-1-09, cert. ef. 1-1-
10; BLI 9-2013, f. 12-18-13, cert. ef. 1-1-14

839-025-0090
List of Ineligibles

(1) The name of the contractor, subcontractor or other persons and the
names of any firm, corporation, limited liability company, partnership or
association in which the contractor or subcontractor has a financial interest
whom the commissioner determines are ineligible to receive public works
contracts shall be published on a list of persons ineligible to receive such
contracts or subcontracts.

(2) The list of persons ineligible to receive contracts or subcontracts
on public works shall be known as the List of Ineligibles. In addition to
names referred to in section (1) of this rule, the list shall contain the date
the name was placed on the list and the period of time for which the person
is ineligible.

(3) The List of Ineligibles shall be published and amended as needed
at any time. Such list shall be made available to the public as published or

amended.
Stat. Auth.: ORS 651.060(4), 279C.808
Stats. Implemented: H.B. 2646, 77th Leg., Reg. Ses. (Or2013), ORS 279C
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; Renumbered from
839-016-0090, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07. cert. ef. 1-
1-08; BLI 9-2011, f. 10-27-11, cert. ef. 11-1-11; BLI 9-2013, f. 12-18-13, cert. ef. 1-1-14

839-025-0095
Removal of Names from List

(1) The names of the contractor, subcontractor or other persons and
the names of any firm, corporation, limited liability company, partnership
or association in which the contractor, subcontractor or other persons have
a financial interest shall remain on the list for the period of time for which
the contractor, subcontractor or other person is ineligible.

(2) The names referred to in section (1) of this rule shall be removed
from the list after the period of time for which the contractor, subcontrac-
tor or other person is ineligible has expired.

(3) The commissioner may, for good cause shown, remove a name
from the list before the expiration of the period of ineligibility. If the com-
missioner determines good cause has been shown, the commissioner shall
issue an order directing the removal of such name or names.

(4) Contractors, subcontractors or other persons, or any firm, corpo-
ration, limited liability company, partnership or association in which the
contractor, subcontractor or other persons have a financial interest who
desire to be removed from the list before the expiration of the period of
ineligibility must show good cause for such removal. Such persons may
petition the commissioner at any time during the period of ineligibility.

(5) In reviewing such petitions, the commissioner shall consider the
following matters:

(a) The past history of the petitioner in taking all necessary measures
to prevent or correct violations of statutes or rules;

(b) Prior violations, if any, of statutes or rules;

(c) Magnitude and seriousness of the violation;
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(d) Other matters which indicate to the commissioner that the peti-
tioner is not likely to violate ORS 279C.800 to 279C.870 and these rules in
the future.

(6) The commissioner shall grant or deny the petition.

Stat. Auth.: ORS 651.060(4), 279C.808

Stats. Implemented: H.B. 2646, 77th Leg., Reg. Ses. (Or2013), ORS 279C

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; Renumbered from
839-016-0095, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 42-2007, f. 12-28-07, cert. ef. 1-
1-08; BLI 9-2013, f. 12-18-13, cert. ef. 1-1-14

839-025-0230
Special Circumstances

(1) When a public agency enters into an agreement for construction
management services or chooses to act as its own general contractor or con-
struction manager in connection with a public works project subject to ORS
279C.800 to 279C.870, the contract price for purposes of determining
whether the project is regulated under the law shall be the sum of all con-
tracts associated with the project or, if the actual sums are not known at the
time work begins, the contract price shall be the guaranteed maximum
amount for the project or the agency’s good faith estimate of the contract
price of the project if there is no guaranteed maximum amount.

(2) When a public agency contracts with a contractor to act as the gen-
eral manager of a public works project, the contract for general manager
services is a public works contract for purposes of these rules and a fee is
required just as it is for any other public works contract, since the contract
would not have been entered into but for the public works project.

(3) When a public agency acts as its own general contractor and enters
into one or several contracts in connection with a public works project sub-
ject to ORS 279C.800 to 279C.870, the public agency is required to pay the
fee in connection with each contract awarded to each contractor. The fee is
required on all contracts, regardless of the contract price of any individual
contract, so long as the combined price of all contracts awarded on the proj-
ect is $50,000 or more.

(4) When a project is a public works project pursuant to ORS
279C.800(6)(a)(B) and no public agency awards a contract to a contractor
for the project, the public agency or agencies providing public funds for the
project shall pay the required fee at the time the public agency or agencies
commit(s) to the provision of funds for the project. The amount of the fee
shall be based on the total project amount. When the amount of the project
is not known by the public agency or agencies providing public funds for
the project, the public agency or agencies shall pay the required fee pur-
suant to the provisions of OAR 839-025-0220.

(5) When a project is a public works project pursuant to ORS
279C.800(6)(a)(C) and no public agency awards a contract to a contractor
for the project, the public agency or agencies that will occupy or use the
completed project shall pay the required fee when the agency or agencies
enter(s) into an agreement to occupy or use the completed project. The
amount of the fee shall be based on the total project amount. When the
amount of the project is not known by the public agency or agencies that
will occupy or use the completed project, the public agency or agencies
shall pay the required fee pursuant to the provisions of OAR 839-025-0220.

(6) When a project is a public works project pursuant to ORS
279C.800(6)(a)(D) and no public agency awards a contract to a contractor
for the project, the public agency that owns the land, premise(s), struc-
ture(s), or building(s) on which the solar radiation device will be con-
structed or installed shall pay the required fee at the time the public agency
enters into an agreement authorizing the construction or installation of the
solar radiation device. The amount of the fee shall be based on the total
project amount. When the amount of the project is not known by the pub-
lic agency, the public agency shall pay the required fee pursuant to the pro-
visions of OAR 839-025-0220.

(7) When a project is a public works project pursuant to ORS
279C.800(6)(a)(E) and no public agency awards a contract to a contractor
for the project, the Oregon University System or institution in the Oregon
University System that owns the land, premise(s), structure(s), or build-
ing(s) on which the construction, reconstruction, major renovation or paint-
ing takes place shall pay the required fee at the time the Oregon University
System or institution in the Oregon University System enters into an agree-
ment authorizing the construction, reconstruction, major renovation or
painting. The amount of the fee shall be based on the total project amount.
When the amount of the project is not known by the Oregon University
System or institution in the Oregon University System, the Oregon
University System or institution in the Oregon University System shall pay
the required fee pursuant to the provisions of OAR 839-025-0220.

(8) When more than one public agency is required to pay a fee pur-
suant to section (4) or (5) of this rule, the amount of the fee owed by each
public agency shall, if not otherwise previously agreed upon by the agen-
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cies, be pro-rated proportionately based on the amount of public funds pro-

vided or space occupied or used by each agency.
Stat. Auth.: ORS 651.060(4), 279C.808
Stats. Implemented: H.B. 2646, 77th Leg., Reg. Ses. (Or2013), ORS 279C
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0230, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 42-2007, f. 12-28-07,
cert. ef. 1-1-08; BLI 23-2010, f. 12-30-10, cert. ef. 1-1-11; BLI 9-2011, f. 10-27-11, cert. ef.
11-1-11; BLI 9-2013, f. 12-18-13, cert. ef. 1-1-14

839-025-0530
Violations for Which a Civil Penalty May Be Assessed

(1) The commissioner may assess a civil penalty for each violation of
any provision of the Prevailing Wage Rate Law (ORS 279C.800 to
279C.870) and for each violation of any provision of the administrative
rules adopted under the Prevailing Wage Rate Law.

(2) Civil penalties may be assessed against any contractor, subcon-
tractor or public agency regulated under the Prevailing Wage Rate Law and
are in addition to, not in lieu of, any other penalty prescribed by law.

(3) The commissioner may assess a civil penalty against a contractor
or subcontractor for any of the following violations:

(a) Failure to pay the applicable prevailing rate of wage in violation
of ORS 279C.840;

(b) Failure to pay all wages due and owing to the contractor’s or sub-
contractor’s workers on the regular payday established and maintained
under ORS 652.120 in violation of ORS 279C.840(1).

(c) Failure to post the applicable prevailing wage rates in violation of
ORS 279C.840(4);

(d) Failure to post the notice describing the health and welfare or pen-
sion plans in violation of ORS 279C.840(5);

(e) Failure to include a provision in a subcontract that workers shall
be paid not less than the specified minimum hourly rate of wage in viola-
tion of ORS 279C.830(1)(c);

(f) If a public works project is subject to both ORS 279C.800 to
279C.870 and to the Davis-Bacon Act (40 U.S.C. 3141 et seq.), failure to
include a provision in a subcontract that workers must be paid not less than
the higher of the applicable state or federal prevailing rate of wage in vio-
lation of ORS 279C.830(1)(d);

(g) Failure to include in a subcontract a provision requiring the sub-
contractor to have a public works bond filed with the Construction
Contractors Board before starting work on the project, unless exempt, in
violation of ORS 279C.830(2);

(h) Failure to file with the Construction Contractors Board a public
works bond, as required under ORS 279C.836, before starting work on a
contract or subcontract for a public works project subject to the provisions
of ORS 279C.800 to 279C.870;

(1) Failure to verify that a subcontractor has filed a public works bond
as required or has elected not to file a public works bond under ORS
279C.836 prior to permitting a subcontractor to start work on a public
works project;

(j) Failure to file certified statements in violation of ORS 279C.845;

(k) Filing inaccurate or incomplete certified statements in violation of
ORS 279C .845;

(1) Failure to retain 25 percent of the amount the first-tier subcontrac-
tor earned when the first-tier subcontractor fails to submit payroll and cer-
tified statement forms to the public agency in violation of ORS 279C.845;

(m) Paying the prevailing rate of wage in violation of ORS
279C.840(6);

(n) Reducing an employee’s pay in violation of ORS 279C.840(7);

(o) Taking action to circumvent the payment of the prevailing wage,
other than subsections (k) and (m) of this section, in violation of ORS
279C.840(7);

(p) Failure to submit reports and returns in violation of ORS
279C.815(3);

(q) Failure to certify the accuracy of reports and returns in violation
of ORS 279C.815(3);

(r) Failure to timely pay the fee required by ORS 279C.825 on public
works contracts first advertised or solicited prior to January 1, 2008;

(s) Receiving a public works contract or subcontract while on the list
of ineligibles in violation of ORS 279C.860;

(t) Awarding a contract to a contractor whose name appears on the list
of ineligibles maintained pursuant to ORS 279C.860.

(u) Failure to contribute fringe benefit wages timely to a trustee or to
a third person pursuant to a plan, fund or program on a “regular basis” and
“not less often than quarterly,” as those terms are defined in OAR 839-025-
0043.

(4) The commissioner may assess a civil penalty against a public
agency for any of the following violations:
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(a) Failure to include in the specifications for a public works contract
a provision stating the applicable existing prevailing wage rate in violation
of ORS 279C.830(1)(a);

(b) If a public works project is subject to both ORS 279C.800 to
279C.870 and to the Davis-Bacon Act (40 U.S.C. 3141 et seq.), failure to
require the contractor to pay the higher of the applicable state prevailing
rate of wage or federal prevailing rate of wage to all workers in violation of
ORS 279C.830(1)(b);

(c) Failure to include a contract provision stating that workers must be
paid the applicable prevailing rate of wage in violation of ORS
279C.830(1)(c);

(d) If a public works project is subject to both ORS 279C.800 to
279C.870 and to the Davis-Bacon Act (40 U.S.C. 3141 et seq.), failure to
include a contract provision stating that workers on public works must be
paid not less than the higher of the applicable state prevailing rate of wage
or federal prevailing rate of wage in violation of ORS 279C.830(1)(d);

(e) Failure to include in the specifications for a contract for a public
works stating that the contractor and every subcontractor must have a pub-
lic works bond filed with the Construction Contractors Board before start-
ing work on the project, unless exempt, in violation of ORS 279C.830(2);

(f) Failure to include in a contract for a public works a provision
requiring the contractor to have a public works bond filed with the
Construction Contractors Board before starting work on the project, unless
exempt, in violation of ORS 279C.830(2)(a);

(g) Failure to include in a contract for a public works a provision
requiring the contractor to include in every subcontract a provision requir-
ing the contractor to have a public works bond filed with the Construction
Contractors Board before starting work on the project, unless exempt, in
violation of ORS 279C.830(2)(b);

(h) Failure to notify the commissioner when a contract is awarded in
violation of ORS 279C.835;

(i) Dividing a public works project in violation of ORS 279C.827;

(j) Failure to include a copy of the disclosure of first-tier subcontrac-
tors with the Notice of Award in violation of ORS 279C.835;

(k) Failure to retain 25 percent of the amount the contractor earned
when the contractor fails to submit payroll and certified statement forms to
the public agency in violation of ORS 279C.845;

(1) Failure to timely pay the fee required in violation of ORS
279C.825;

(m) Awarding a contract to a contractor whose name appears on the
list of ineligibles maintained pursuant to ORS 279C.860;

(n) Entering into an agreement with another state or a political subdi-
vision or agency of another state agreeing that a contractor or subcontrac-
tor may pay less than the prevailing rate of wage determined in accordance
with ORS 279C.815 under the terms of a contract for public works to which
the contracting agency is a party or of which the contracting agency is a

beneficiary in violation of ORS 279C.829.
Stat. Auth.: ORS 651.060(4), 279C.808
Stats. Implemented: ORS 279C
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; BL 1-1998, f. & cert. ef. 1-5-98; BLI 5-2002, f. 2-
14-02, cert. ef. 2-15-02; Renumbered from 839-016-0530, BLI 7-2005, f. 2-25-05, cert. ef.
3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 20-2007(Temp), f. 7-30-07, cert. ef.
8-1-07 thru 1-27-08; BLI 42-2007, f. 12-28-07, cert. ef. 1-1-08; BLI 18-2009(Temp), f. 8-3-
09, cert. ef. 8-5-09 thru 1-31-10; BLI 28-2009, f. 12-1-09, cert. ef. 1-1-10; BLI 3-
2011(Temp), f. & cert. ef. 6-8-11 thru 12-4-11; BLI 9-2011, f. 10-27-11, cert. ef. 11-1-11; BLI
9-2013, f. 12-18-13, cert. ef. 1-1-14

Rule Caption: Implements legislation abolishing Wage and Hour
Commission; modifies meal period requirement for minors

Adm. Order No.: BLI 10-2013

Filed with Sec. of State: 12-18-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Amended: 839-021-0006, 839-021-0067, 839-021-0070, 839-
021-0072, 839-021-0087, 839-021-0097, 839-021-0102, 839-021-
0104, 839-021-0175, 839-021-0220, 839-021-0221, 839-021-0246,
839-021-0248, 839-021-0255, 839-021-0265, 839-021-0280, 839-
021-0290, 839-021-0292, 839-021-0294, 839-021-0297, 839-021-
0315, 839-021-0320, 839-021-0325, 839-021-0330, 839-021-0335,
839-021-0340, 839-021-0345, 839-021-0350, 839-021-0355, 839-
021-0360, 839-021-0365, 839-021-0370, 839-021-0490

Subject: The 2013 Regular Session of the Oregon Legislature abol-
ished the Wage and Hour Commission and transferred its duties,
functions, and powers to the Bureau of Labor and Industries. The rule
amendments replace references to the Wage and Hour Commission
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with the Bureau of Labor and Industries. In addition, the rule amend-
ments conform the meal period requirement for minor employees to
that found in OAR 839-020-0050, which establishes the meal peri-
od requirement for adult employees.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-021-0006
Definitions

As used in ORS 653.305 to 653.370 and in OAR 839-021-0001 to
839-021-0500, unless the context requires otherwise:

(1) “Agriculture” includes farming in all its branches and among
other things includes the cultivation and tillage of the soil, dairying, the
production, cultivation, growing, and harvesting of any agricultural or hor-
ticultural commodities, the raising of livestock, bees, fur-bearing animals,
or poultry and any practices performed by a farmer or on a farm as an inci-
dent to or in conjunction with such farming operations, including prepara-
tion for market, delivery to storage or to market, or to carriers for trans-
portation to market. “Agricultural employment” is employment in
“Agriculture” as herein defined.

(2) “Bureau” means Bureau of Labor and Industries of the State of
Oregon.

(3) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries.

(4) “Employ” has the same meaning as that which appears in ORS
653.010(2).

(5) “Employer” has the same meaning as that which appears in ORS
653.010(3).

(6) “Employment Certificate” means the employment certificate
issued to employers for the employment of minors pursuant to ORS
653.307, and the employment permit referred to in ORS 653.320(3).

(7) “Harvest Season” means a period of time during which the crop or
crops of the agricultural employer for whom a minor is employed are har-
vested. Work performed during the harvest season includes work in con-
nection with the gathering of the crop but does not include cultivation and
tillage of the soil or cultivation and growing of agricultural commodities.

(8) “Minor” means any person under 18 years of age.

(9) “Workday” means any fixed period of 24 consecutive hours.

(10) “Workweek” means any fixed and regularly recurring period of

seven consecutive workdays.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 6-1988, f. & cert. ef. 4-12-88; BL 11-1991, f. & cert. ef. 10-31-91; BL 3-1995, f.
9-8-95, cert. ef. 9-9-95; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13,
cert. ef. 1-1-14

839-021-0067
Hours of Employment for Minors 16 and 17 Years of Age

(1) An employer may not employ a 16 or 17 year old to work more
than 44 hours per week except those employed in organized youth camps
or those employed in agricultural employment.

(2) An employer who wishes to employ a 16 or 17 year old to work
more than 44 hours per week must be issued a Special Emergency Overtime
Permit by the Bureau. This permit will not be issued unless:

(a) The number of hours do not exceed those provided by statute; and

(b) When the minor is not otherwise exempt from the overtime pay
provisions of any law, the minor receives one and one half times the regu-
lar rate of pay for all hours worked over 40 in a workweek.

(3) The maximum number of hours for a 16 or 17 year old employed
in a cannery is ten hours per day.

(4) An employer who wishes to employ a 16 or 17 year old in a can-
nery for time in excess of ten hours per day, may apply in writing to the
Child Labor Unit of the Wage and Hour Division, Bureau of Labor and
Industries, 800 NE Oregon St., Suite 1045, Portland OR 97232-2180.

(a) The employer must set out the full and complete circumstances of
the proposed employment in the written application.

(b) The Bureau will investigate the terms and conditions of the pro-
posed employment and if the Bureau determines that the character of the
employment is suitable and that the employment will not adversely affect
the physical and moral well-being of the minor, the Bureau will issue a
Special Emergency Overtime Permit to the employer.

(5) If, after the investigations referred to in section (4)(b) of this rule,
the Bureau determines that the character of the employment is unsuitable
and that such employment will adversely affect the physical and moral
well-being of the minor or that there is no adverse effect on the employment
opportunities of the minor, the Bureau will refuse to issue a Special
Emergency Overtime Permit.
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Stat. Auth.: ORS 651.060(4), 653.261

Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653

Hist.: BL 142, f. 6-28-73, ef. 7-15-73; BL 3-1979(Temp), f. & ef. 3-21-79; BL 5-1979(Temp),
f. & ef. 5-16-79; BL 12-1979, f. & ef. 9-6-79; BL 11-1981(Temp), f. & ef. 10-30-81; BL 4-
1982, f. & ef. 3-5-82; BL 6-1988, f. & cert. ef. 4-12-88; BL 11-1990, f. 8-16-90, cert. ef. 9-
1-90; BL 11-1991, f. & cert. ef. 10-31-91; BL 3-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 9-2002,
f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0070
Hours of Employment for Minors Under 16 Years of Age

(1) Except as otherwise provided in this rule, employment of minors
under 16 years of age must be confined to the following periods:

(a) Outside school hours;

(b) Not more than 40 hours in any one week when school is not in ses-
sion;

(c) Not more than 18 hours in any one week when school is in ses-
sion;

(d) Not more than eight hours in any one day when school is not in
session;

(e) Not more than three hours in any one day when school is in ses-
sion;

(f) Between 7 a.m. and 7 p.m., except that during the summer (June 1
through Labor Day) the minor may work until 9:00 p.m.

(2) In the case of enrollees in work training programs conducted
under Part B of Title I of the Economic Opportunity Act of 1964, there is
an exception to the requirement of subsection (1)(a) of this rule if the
employer has on file with the records kept pursuant to OAR 839-021-0170
an unrevoked written statement of the Regional Manpower Administrator
of the U.S. Department of Labor or representative setting out the periods
which the minor will work and certifying that the minor’s employment con-
fined to such periods will not interfere with the minor’s health and well-
being, countersigned by the principal of the school which the minor is
attending with the principal’s certificate that such employment will not
interfere with the minor’s schooling.

(3) In the case of students enrolled in a career exploration or other
work experience program, there is an exception to subsection (1)(a) of this
rule when:

(a) The minor is employed as a student learner pursuant to ORS
653.070; or

(b) The minor is enrolled in a school-supervised and school-adminis-
tered work experience and career exploration program meeting the educa-
tional standards established and approved by the Oregon Department of
Education.

(4) This rule does not apply when Title 29, CFR, Part 570, Subpart C,
Section 570.35a would otherwise apply.

(5) Employment of minors enrolled in a program pursuant to sections
(2), (3), and (4) of this rule must be confined to not more than 23 hours in
any one week when school is in session and not more than three hours in
any day when school is in session, any portion of which may be during
school hours. Insofar as these provisions are inconsistent with the provi-
sions of section (1) of this rule, this section will be controlling.

(6) The employment of a minor enrolled in a program pursuant to sec-
tions (2), (3), and (4) of this rule must not have the effect of displacing a
worker employed in the establishment of the employer.

(7) The Bureau may waive the provisions of section (1)(f) of this rule
and OAR 839-021-0246(4)(d) and authorize minors under 16 years of age
employed by their parent(s) or person(s) standing in the place of their par-
ent(s) to work as late as 9:00 p.m. when the Bureau determines that such
hours of work will not be detrimental to the health, safety or education of
the children so employed and the minor is supervised by the minor’s par-
ent(s) or person(s) standing in the place of their parent(s) during the extend-
ed hours employed. No minor may be employed to work in violation of the
provisions of (1)(a), (b), (c), (d), and (e) of this rule or, in the case of minors
under 14 years of age, in violation of OAR 839-021-0246(4)(a), (b), and
(c).

(8) Pursuant to section (7) of this rule, a parent/employer desiring to
employ a minor under 16 years of age later than the times permitted in sec-
tion (1)(f) of this rule or OAR 839-021-0246(4)(d) may apply in writing to
the Child Labor Unit of the Wage and Hour Division, Bureau of Labor and
Industries, 800 NE Oregon St., Suite 1045, Portland OR 97232-2180. The
Bureau will investigate the employment and the facts and circumstances set
out in the application. If the Bureau determines that the employment is suit-
able and will not adversely affect the well-being of the minor(s), the Bureau
will issue a special permit to the parent/employer, setting out the terms and

conditions of the permit.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
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Hist.: BL 11-1990, f. 8-16-90, cert. ef. 9-1-90; BL 15-1992, f. 12-14-92, cert. ef. 12-15-92;
BL 3-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 13-2000, f. 5-31-00, cert. ef. 6-1-00; BLI 9-2002,
f. 3-28-02, cert. ef. 4-1-02; BLI 27-2009, f. 12-1-09, cert. ef. 1-1-10; BLI 10-2013, f. 12-18-
13, cert. ef. 1-1-14

839-021-0072
Rest Periods and Meal Periods

(1) Every employer must provide to each minor employee a meal
period of not less than 30 continuous minutes in the manner prescribed by
OAR 839-020-0050. However, the exemption provided for by OAR 839-
020-0050(3) does not apply to minor employees under the age of 16.

(2) Every employer must provide each minor employee a rest period
of not less than 15 minutes in the manner prescribed by OAR 839-020-

0050.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 142, f. 6-28-73, ef. 7-15-73; BL 13-1979, f. & ef. 9-6-79; BL 6-1988, f. & cert. ef.
4-12-88; BLI 4-1998, f. & cert. ef. 3-5-98; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-
2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0087
Working Conditions

(1) An employer may not employ any minor to work in the State of
Oregon, except under the following conditions:

(a) Where a sanitary and safe work area is provided;

(b) Where adequate lighting is provided;

(c) Where adequate ventilation is provided;

(d) Where adequate washrooms are provided;

(e) Where adequate toilet facilities are provided;

(f) Where the employer is in full compliance with provisions of ORS
Chapter 654 (The Oregon Safe Employment Act) and the rules and regula-
tions promulgated thereunder. For the purposes of this rule, the compliance
status of the employer is determined by the Occupational Safety and Health
Division of the Department of Consumer and Business Services;

(g) Where the employer is in full compliance with the provisions of
the following statutes relating to the payment of wages:

(A) ORS 652.110 to 652.190;

(B) ORS 652.610;

(C) ORS 653.010 to 653.265;

(D) ORS 279.348 to 279.365;

(E) Title 29, U.S.C., 201, et seq. (Federal Fair Labor Standards Act);

(F) Title 40, U.S.C., 276a. (Davis-Bacon Act);

(G) Title 41, U.S.C., 351, et seq. (Service Contract Act).

(2) When the following facilities are provided, an employer may not
employ any minor to work in the State of Oregon unless:

(a) The rest rooms provided are adequate;

(b) The dressing rooms provided are adequate;

(c) The lunch rooms provided are adequate;

(d) The cot or stretcher provided for use in illnesses, accidents, or
other emergencies is adequate.

(3) Upon expiration of ten days after receipt of notice and recom-
mendations of the appropriate governmental agency with respect to tem-
perature and humidity conditions or within such further time after receipt
of the notice as may be prescribed by the Bureau, an employer may not
employ any minor without complying with the recommendations.

(4) Every employer must provide to each minor when required by the
nature of the work, “suitable seats,” “suitable tables,” and “suitable work
benches”:

(a) “Suitable seats” means convenient, comfortable and safe seats
where the work is such that minors may sit while working. “Suitable seats”
in cannery occupations means one for every three minors who work in or
on inspection tables and inspection belts;

(b) “Suitable tables” and “suitable work benches” mean tables and
work benches so constructed as to give the greatest possible comfort and
convenience to minors where the nature of the work and the safety and con-
venience of the minor requires a bench or table.

(5) An employer may not require a minor to report for work without
providing adequate work to earn a reasonable compensation, or paying to
such minor a reasonable compensation in lieu thereof. As used in this para-
graph:

(a) “Adequate work” means sufficient work to earn at least one-half
the amount the minor would have earned at the minor’s regular rate had the
minor worked the hours that the minor and the employer previously agreed
to;

(b) “Reasonable compensation” means the greater of:

(A) The amount the minor receives for one hour of work at the
minor’s regular rate of pay; or
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(B) The amount determined by multiplying the minor’s regular rate of
pay by one-half the hours the minor and the employer agreed the minor
would work.

(6) The provisions of section (5) of this rule do not apply when all the
following conditions are met pertaining to the employer providing the
minor notice not to report to work:

(a) The employer has a policy describing how notice not to report to
work will be given minors; and

(b) The employer posts its notice policy in a conspicuous place fre-
quented by employees at the worksite where the minor is employed; and

(c) The employer communicates this policy to the minor prior to the
minor’s first day of work; and

(d) The employer makes a good faith attempt to follow its policy so
as to give the minor notice before the minor must leave home to travel to
work; or

(7) When circumstances beyond the employer’s control prevent the
performance of the work the minor was to perform during the hours the
minor had agreed to or was scheduled to work. Such circumstances include,
but are not limited to, acts of nature (e.g., snowstorms, flooding), emergen-
cies (e.g., fires, power outages), and unforeseeable equipment failures.

(8) The employer has the burden to maintain records sufficient to
resolve any dispute arising under section (5) of this rule concerning the

hours the minor agreed to or was scheduled to work.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 142, f. 6-28-73, ef. 7-15-73; BL 2-1987, f. & ef. 1-16-87; BL 6-1987, f. & ef. 3-19-
87; BL 6-1988, f. & cert. ef. 4-12-88; BL 12-1990(Temp), f. 8-16-90, cert. ef. 8-17-90; BL
2-1991, f. 1-23-91, cert. ef. 2-14-91; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013,
f. 12-18-13, cert. ef. 1-1-14

839-021-0097
Special Employment Situations

(1) No minor under 16 years of age:

(a) May be employed in an occupation or type of work declared haz-
ardous by the Bureau (see OAR 839-021-0102);

(b) May be assigned any duties in connection with an organized youth
camp prior to 6 a.m. or after 10 p.m., or more than eight hours per day;

(c) May be employed to act as a canvasser, peddler or “outside sales-
person” as defined in ORS 653.010(7), from house to house.

(2) Except as provided in subsection (3) of this section, no minor may
be employed at any work on or around any unenclosed commercial
wharves or docks or in any unenclosed buildings extending over water,
unless:

(a) There is located at the site of the work and conspicuously dis-
played at such site adequate safety equipment including, but not limited to:

(A) For every 30 linear feet of unenclosed area no less than one Type
IV personal flotation device containing 16.5 pounds of buoyancy and one
polypropylene line no less than 30 feet in length attached thereto;

(B) No less than one pole of not less than ten feet in length with a
blunt hook attached thereto; and

(b) The minors so employed have been adequately instructed in the
use of such equipment;

(c) There is provision made that no minor employee ever be required
to work out of sight and hearing of another employee; and

(d) There is located at the site of the work and conspicuously dis-
played an alarm device adequate to alert all employees on the job site to the
existence of a perilous situation.

(3) Minors may not be employed on or around fishing vessels except
under the following conditions:

(a) Minors of 16 and 17 years of age may be employed as assistants
on chartered fishing or pleasure boats;

(b) Minors of 14 and 15 years of age may be employed at dock areas
used by chartered fishing or pleasure boats; and

(c) Minors may be employed on commercial fishing vessels without
an employment certificate when employed and supervised by the minors’

grandfather, grandmother, father, mother, brother, sister, uncle, or aunt.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 142, f. 6-28-73, ef. 7-15-73; BL 185, f. 1-30-76, ef. 2-1-76; BL 11-1978(Temp), f.
9-18-78, ef. 9-19-78; BL 14-1978, f. 12-13-78, ef. 1-17-79; BL 2-1979, f. & ef. 2-13-79; BL
1-1985, . 2-21-85, ef. 3-1-85; BL 6-1988, f. & cert. ef. 4-12-88; BL 3-1995, f. 9-8-95, cert.
ef. 9-9-95; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef.
1-1-14
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839-021-0102
Occupations and Types of Work Declared Hazardous for Minors
Under 16 Years of Age

(1) Pursuant to OAR 839-021-0097(1)(a), the Bureau hereby declares
the following occupations and types of work to be hazardous and any
employment by minors under 16 years of age is hereby prohibited:

(a) Baking;

(b) Blast furnaces;

(c) Breweries;

(d) Bridge operations;

(e) Briquet plants;

(f) Building cleaning (exterior);

(g) Cattle handling;

(h) Coal plants or bunkers;

(i) Cold storage plants;

(j) Commercial docks;

(k) Construction (alteration, repair, painting, or demolition of build-
ings, bridges, and structures);

(1) Cooking (except: cooking with a gas or electric grill that does not
have an open flame; using a microwave to warm food; or using a deep fryer
that is equipped with a device that automatically raises and lowers the bas-
ket);

(m) Creosoting works;

(n) Distilleries;

(o) Electric power plants, lines;

(p) Electric light plants, lines;

(q) Engineering works (construction, improvement, alteration, or
repair of steam plants, water power plants, telephone, telegraph, or electric
plants or lines or railroads, streets, highways, sewers, harbors, docks, or
canals);

(r) Firefighting;

(s) Foundries;

(t) Garbage works;

(u) Gas works;

(v) Grain elevators;

(w) Gravel or sand plant or bunker;

(x) Ice plants;

(y) Kitchen cleaning of equipment when the surface is hotter than 100
degrees Fahrenheit, or filtering or disposing of cooking oil or grease that is
hotter than 100 degrees Fahrenheit;

(z) Railroads;

(aa) Land clearing (with blasting or presence of heavy equipment);

(bb) Logging operations;

(cc) Longshoring;

(dd) Lumber loading;

(ee) Mechanical amusements;

(ff) Milk condenseries;

(gg) Mines;

(hh) Moving buildings, bridges, and structures;

(ii) Peace officer work;

(jj) Powder works;

(kk) Quarries;

(1) Reduction works;

(mm) Rock crusher;

(nn) Smelters;

(0o) Stockyards;

(pp) Surveying;

(qq) Tanneries;

(rr) Tree surgery;

(ss) Well digging and drilling;

(tt) Window cleaning (outside above ground);

(uu) Wineries;

(vv) Wood cutting, sawing.

(2) The following occupations and types of work are declared to be
hazardous for any minor under 16 years of age when the work is performed
in rooms or areas having power-driven machinery:

(a) Boat repair shops;

(b) Canneries;

(c) Chop mills;

(d) Creameries;

(e) Cycle repair shops;

(f) Electrotyping plants;

(g) Engraving plants;

(h) Factories (manufacturing, repair, alteration);

(i) Feed mills;
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(j) Flour mills;

(k) Garages;

(1) Grain warehouses;

(m) Irrigation works;

(n) Laundries;

(o) Lithographing plants;

(p) Mills;

(q) Motor repair shops;

(r) Photoengraving plants;

(s) Printing plants;

(t) Shipbuilding operations;

(u) Stereotyping plants;

(v) All kinds of work in workshops or any premise, room, or place
where power-driven machinery is used in or incidental to adapting articles
or goods for sale.

(3) The following occupations or types of work are declared to be
hazardous for any minor under 16 years of age and these minors are per-
mitted to perform office work only in the following operations:

(a) Auto wrecking yards;

(b) Junk dealers;

(c) Motor vehicle (transportation);

(d) Lumbering;

(e) Water works.

Stat. Auth.: ORS 651.060(4), 653.261

Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653

Hist.: BL 116, f. 10-20-71, ef. 11-1-71, Renumbered from 839-021-0045; BL 6-1988, . &

cert. ef. 4-12-88; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 17-2006, f. 5-12-06, cert. ef.
5-15-06; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0104
Occupations Particularly Hazardous or Detrimental to the Health or
Well-Being of Minors Under the Age of 18

(1) Except as provided in OAR 839-021-0285, an employer may not
employ a minor under 18 years of age in any occupation declared particu-
larly hazardous or detrimental to their health or well-being, except under
terms and conditions specifically set forth by rules of the Bureau.

(2) Those occupations set out in Title 29 CFR, Part 570.51 to and
including Part 570.68 as amended July 19, 2010 are hereby adopted as
occupations particularly hazardous or detrimental to the health and well-
being of minors 16 and 17 years of age and the regulations pertaining to
these occupations set out in Title 29 CFR, Part 570.51 to and including Part
570.68 as amended July 19, 2010 are hereby adopted and incorporated by

reference herein and are attached as Appendix 1.
[ED. NOTE: Appendices referenced are available from the agency.]
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 182, f. & ef. 11-14-75; BL 6-1988, f. & cert. ef. 4-12-88; BLI 3-1999, f. & cert. ef.
6-16-99; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 17-2006, f. 5-12-06, cert. ef. 5-15-06;
BLI 19-2010, f. 9-28-10, cert. ef. 10-1-10; BLI 10-2013, . 12-18-13, cert. ef. 1-1-14

839-021-0175
Records Availability

(1) All records required to be preserved and maintained by OAR 839-
021-0001 to 839-021-0500 shall be preserved and maintained for a period
of at least two years.

(2) All employers shall keep the records required by OAR 839-021-
0001 to 839-021-0500 in a safe and accessible place.

(3) All records required to be preserved and maintained by OAR 839-
021-0001 to 839-021-0500 shall be made available for inspections and tran-

scription by the Bureau.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 6-1988, f. & cert. ef. 4-12-88; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0220
Employment Certificates for the Employment of Minors 14 through
17 Years of Age

(1) Unless otherwise provided by rule, no minor 14 through 17 years
of age may be employed or permitted to work unless the employer:

(a) Verifies the minor’s age by requiring the minor to produce accept-
able proof of age as prescribed by these rules; and

(b) Complies with the provisions of this rule.

(2) An employer may not employ a minor without having first
obtained a validated employment certificate from the Bureau. Application
forms for an employment certificate may be obtained from any office of the
Bureau or by contacting the Child Labor Unit, Wage and Hour Division,
Bureau of Labor and Industries, 800 NE Oregon Street Suite 1045, Portland
OR 97232, 971-673-0836, www.oregon.gov/BOLI.
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(a) The Bureau will issue a validated employment certificate upon
review and approval of the application. The validated employment certifi-
cate will be effective for one year from the date it was issued, unless it is
suspended or revoked.

(b) If, after the issuance of a validated employment certificate, the
duties of the minors are changed from those originally authorized under the
employment certificate or the employer wishes to employ minors at an
additional establishment, the employer must submit a “Notice of Change
(to Annual Employment Certificate)” form to the Child Labor Unit, Wage
and Hour Division of the Bureau of Labor and Industries. The “Notice of
Change (to Annual Employment Certificate)” form must be submitted with-
in 15 days of the change on a form provided by the Bureau. The Bureau will
approve or deny any change(s) in duties and notify the employer. If the
Bureau denies the changes, the employer must immediately reassign any
affected minor to approved duties or terminate the minor’s employment.

(3) The employer must post the validated employment certificate in a
conspicuous place where all employees can readily see it. When the
employer employs minors in more than one establishment, a copy of the
validated employment certificate must be posted at each establishment. As
used in this rule, “establishment” means a distinct physical place of busi-
ness. If a minor is employed by one employer to perform work in more than
one location, the minor will be considered employed in the establishment
where the minor receives management direction and control.

(4) If the employer employs minors at more than one establishment,
a copy of the Summary of Child Labor Laws provided to the employer by
the Bureau pursuant to OAR 839-021-0221(4) must be provided by the
employer to the manager of each establishment where minors will be
employed.

(5) The employer must apply for a validated employment certificate
once each year by filing a renewal application on a form provided by the
Bureau. The renewal application must be received by any office of the
Bureau no later than the expiration date of the validated employment cer-
tificate.

(6) If the Bureau’s review of any application indicates a failure to
comply with any law or rule pertaining to the employment of minors or any
order of the commission, the Bureau may deny the application and inform

the employer of the reason(s) for the denial.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 117, f. 10-20-71, ef. 11-1-71, Renumbered from 839-021-0115; BL 6-1988, f. &
cert. ef. 4-12-88; BL 3-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 4-1998, f. & cert. ef. 3-5-98; BLI
9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 17-2006, f. 5-12-06, cert. ef. 5-15-06; BLI 10-2013,
f.12-18-13, cert. ef. 1-1-14

839-021-0221
Employment Certificates; Required Information

(1) The application form for an employment certificate must include:

(a) The name and address of the employer;

(b) The name and address of the company representative completing
the application form;

(c) An estimate of the number of minors to be employed during the
twelve month period covered by the application;

(d) A description of the duties to be performed by the minor(s);

(e) A description of the machinery or other equipment to be used by
the minor(s);

(f) Whether 14 and 15 year-old minors are to be employed.

(2) The “Notice of Change (to Annual Employment Certificate)” must
include:

(a) The name and address of the employer;

(b) The name and address of the company representative completing
the notice;

(c) A description of the change in duties previously authorized;

(d) A description of any machinery or equipment to be used by any
minor;

(e) Any address change(s) or additional establishments where minors
are proposed to be employed. As used in this rule, “establishment” has the
same meaning as defined in OAR 839-021-0220(3).

(3) The Renewal Application for an employment certificate must
include:

(a) The name and address of the employer;

(b) The name and address of the company representative completing
the application;

(c) The actual number of minors employed during the preceding 12
month period;

(d) An estimate of the number of minors to be employed during the
12-month period covered by the application;
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(e) A description of the duties to be performed and the machinery and
equipment to be used if different from the previous year or if there are no
changes in duties, a statement to that effect;

(f) Any address change(s) or additional establishments where minors
are proposed to be employed.

(4) The Bureau will send a summary of the child labor laws and rules
to all employers applying for an employment certificate.

(5) The Bureau will provide upon request a “Notice of Change (to

Annual Employment Certificate)” form with an explanation of its use.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 3-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 4-1998, f. & cert. ef. 3-5-98; BLI 9-2002, .
3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0246
Employment Permits for Minors Under 14 Years of Age

(1) No child under 14 years of age may be employed or permitted to
work unless the employer has been issued a validated Employment Permit
by the Bureau authorizing the child to work for that particular employer.

(2) A minor under 14 years of age and an employer who wishes to
employ the minor under the provisions of ORS 653.320(4) which exempt
the minor from the provisions of section (1), (2), or (3) of ORS 653.320,
must make a joint application for an Employment Permit using a form sup-
plied by the Wage and Hour Division and available at any office of the
Bureau. The application must be delivered to the Child Labor Unit of the
Wage and Hour Division, 800 NE Oregon St., Suite 1045, Portland OR
97232-2180. Each application must include:

(a) Minor’s name and residence address, and the name and address of
parents or legal guardian;

(b) Minor’s date of birth and proof of age, consisting of either a cer-
tified copy of a birth certificate, hospital certificate, baptismal certificate, or
other acceptable proof of age;

(c) Last grade in school completed and the school currently attended
and its address;

(d) Name and address of prospective employer and nature of such
employer’s business;

(e) Amount of compensation to be paid;

(f) The maximum number of hours proposed to be worked on any
given day, the maximum number of hours to be worked in any work week,
and the maximum number of days proposed to be worked in any work
week;

(g) A complete description of the work proposed to be performed;

(h) A separate certification by the employer that the minor will be
continuously supervised by a responsible adult.

(3) The Bureau will investigate the circumstances of the proposed
employment and the information contained in the application. If the Bureau
determines that the character of the employment is suitable and that the
employment will not adversely affect the well-being of the minor, the
Bureau will issue an Employment Permit, setting out limitations concern-
ing the employment deemed appropriate by the Bureau, which limitations
should be consistent with the provisions of section (4) of this rule.

(4) Except as provided in OAR 839-021-0070(7), employment per-
mits for the employment of minors under 14 years of age may be issued
only under the following circumstances:

(a) Hours of employment for minors under 14 years of age during the
term when schools are in session will be limited to not more than two hours
after school hours; not more than six hours on Saturdays and Sundays; and
not more than 18 hours per week, not to exceed five work days in one week;

(b) During any vacation period extending over a period of two weeks
or longer, minors under 14 years of age may not be employed more than
eight hours in any one day and not more than 40 hours in one week and not
more than five work days in one week;

(c) Minors under 14 years of age may not be employed in any enter-
prise subject to the Federal Fair Labor Standards Act, (29 U.S.C. 201, et
seq.), in any establishment where alcoholic beverages are dispensed or
served, in any theater or amusement park, in any work that involves the
minor in canvassing door to door, or in any establishment catering to adults
only;

(d) Except as provided in OAR 839-021-0070, minors under 14 years
of age may not be employed before the hour of 8 a.m. or after the hour of
6 p.m.

P [Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 651.060(4), 653.261

Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653

Hist.: BL 6-1978. f. & ef. 8-7-78; BL 6-1988, f. & cert. ef. 4-12-88; BLI 13-2000, f. 5-31-00,

cert. ef. 6-1-00; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef.

1-1-14
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839-021-0248
Reports from Employers Employing Minors
Employers employing minors shall file reports that may be required

by the Bureau.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 6-1988, f. & cert. ef. 4-12-88; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0255
Special Rules for Temporary Employment of Several Minors for a
Short Duration

(1) As used in this rule, unless the context requires otherwise:

(a) “Temporary employment of a short duration” means employment
which terminates on or by the tenth day from the date of hire.

(b) “Several minors” means 10 or more minors.

(2) In circumstances involving temporary employment of a short
duration where the employment of several minors is proposed, the prospec-
tive employer may comply with the provisions of rules OAR 839-021-0220
to 839-021-0248 (Employment Certificates and Employment Permits) or
may address a letter application to the Child Labor Unit of the Wage and
Hour Division setting out the full and complete circumstances of the pro-
posed employment. The Bureau will investigate the proposed employment
and if the Bureau determines that the character of the employment is suit-
able and that such employment will not adversely affect the physical and
moral well-being of the minors, the Bureau will issue a special permit to the
employer.

(3) Notwithstanding the provisions of subsection (1)(a) of this rule,
the Bureau, for good cause shown, may issue a special permit pursuant to
section (2) of this rule for more than 10 days if the Bureau determines that
the circumstances of the proposed employment otherwise satisfy section (2)
of this rule.

(4) Notwithstanding the provisions of section (2) of this rule, the
Bureau, for good cause shown, may issue a special permit in circumstances
other than as prescribed in OAR 839-021-0246(4) when it appears to the
Bureau that the employment opportunities of the minor would be impaired
and the employment, as determined by the Bureau, will not adversely affect

the physical and moral well-being of the minor.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 6-1988, f. & cert. ef. 4-12-88; BL 14-1988(Temp), f. 8-2-88, cert. ef. 8-12-88; BL
1-1989, f. & cert. ef. 2-6-89; BL 3-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 9-2002, f. 3-28-02,
cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0265
Employment of Minors to Act as Canvassers, Peddlers or Outside
Salespersons from House to House

(1) Minors 16 and 17 years of age may not be employed to act as a
canvasser, a peddler, or an “outside salesman” as defined in ORS
653.010(7), from house to house, unless the employer obtains and main-
tains a validated registration certificate issued by the Bureau.

(2) To register, an employer may obtain an application form from any
office of the Bureau. Upon completion, the application must be filed with
the Child Labor Unit of the Wage and Hour Division, 800 NE Oregon St.,
Suite 1045, Portland OR 97232-2180. The application form will be pre-
scribed by the Bureau and must include, but not be limited to, space for:

(a) The employer’s name, permanent address, and telephone number;

(b) The Oregon address and telephone number if different from per-
manent address and telephone number;

(c) A contact person’s name, address and telephone number;

(d) A brief history of company;

(e) A complete description of the work to be performed by minors
who are 16 and 17 years of age;

(f) An estimate of the ages and of the number of minors 16 and 17
years of age that may be employed during the period of certification;

(g) A statement that the employer agrees to comply with the provi-
sions of ORS 653.010 to 653.545, OAR 839-021-0001 to 839-021-0265
and any terms and conditions specified by the Bureau;

(h) The name and address of the employer’s workers’ compensation
insurer and policy or binder number;

(i) Other information which will assure the Bureau that employment
of minors by the employer will be in compliance with any law or rule con-
cerning the employment of minors; and

(j) The signature of the applicant.

(3) In the case of a renewal application, the employer must submit
with the application, a report of minors employed during the previous year.
The report must include, but not be limited to, the following information:

(a) The number of minors employed;
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(b) Whether any workers’ compensation insurance claims were filed
by or for any minors while employed by the employer and the number of
such claims; and

(c) Other information as may be deemed necessary by the Bureau.

(4) The Bureau will conduct an investigation of the facts and circum-
stances set out in the application for the registration certificate and may
issue a certificate to the employer provided the provisions of OAR 839-
021-0001 to 839-021-0265 have been met.

(a) The Bureau may set such terms and conditions upon the issuance
of the certificate as the Bureau deems necessary or appropriate.

(b) The Bureau may refuse to issue or renew a certificate when it
appears to the Bureau that the provisions of OAR 839-021-0001 to 839-
021-0265 are not met or when the employer has violated any law or rule
pertaining to the employment of minors.

(c) If the facts and circumstances or conditions under which the cer-
tificate is issued change, the employer must notify the Bureau of the
change. The Bureau may modify the terms and conditions of the certificate,
if any.

(d) Employers may apply for a registration certificate at any time and
must apply to renew their registration by July 1 of each year. The registra-
tion will be effective through the following June 30.

(5) The Bureau may require the removal of minors from the employ-
ment of a registered employer when it appears to the Bureau that the
employer has failed to comply with any law or rule pertaining to the
employment of minors. Prior to the removal of minors from employment,
the Bureau will consider the following factors:

(a) The past history of the employer in taking all necessary measures
to prevent or correct violations of statutes and rules;

(b) Past violations, if any, of statutes and rules;

(c) The magnitude and seriousness of the violation; and

(d) Any other mitigating circumstances.

(6) When a registered employer is required by the Bureau to remove
the minor employees from employment, the employer may request a hear-
ing in accordance with OAR 839-022-0000 to 839-022-0060.

(7) The Bureau may revoke the registration certificate when it deter-
mines that the employer failed to comply with any rule or law covering the
employment of minors. The employer must be accorded the opportunity of
a hearing in accordance with OAR 839-022-0000 to 839-022-0060.

(8) In addition to all other rules, employers employing persons 16 and
17 years of age to act as a canvasser, peddler or “outside salesman” as
defined in ORS 653.010(8) from house to house must provide each minor,
before the minor begins work, with an identification card. The identifica-
tion card must be shown to each customer or potential customer of the
minor employed to act as a canvasser, peddler or “outside salesman” by the
minor so employed. The identification card will be on a form prescribed by
the Bureau. The identification card must include:

(a) A picture of the employee;

(b) The name of the employee;

(c) The name and local address of the employer;

(d) A statement to the effect that the employee is authorized to repre-
sent the employer as a canvasser, peddler or “outside salesman”;

(e) A statement to the effect that the employer is registered with the
Bureau of Labor and Industries, 800 NE Oregon St., Suite 1045, Portland
OR 97232-2180, 971-673-0836;

(f) A statement that the card is not valid for any other employer; and

(g) Other information as the Bureau may require to carry out the pur-
pose of this subsection.

(9) Notwithstanding OAR 839-021-0067, minors 16 and 17 years of
age employed to act as a canvasser, a peddler or an “outside salesman,” as
defined in ORS 653.010(8), from house to house may not be employed past
the hour of 9:00 p.m.

(10) The transportation of a minor employed to act as a canvasser,
peddler, or “outside salesman” to and from the job site must be provided by
the employer and must occur no later than 9:00 p.m. In the case of a minor
who wants to provide the minor’s own transportation, the employer must
obtain the written consent of the minor’s parents or legal guardian and
maintain such written consent in the employer’s files.

(11) No minor employed to act as a canvasser, peddler, or “outside
salesman” may be transported to another state without the express written

consent of a parent or legal guardian of the minor.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 1-1985, f. 2-21-85, ef. 3-1-85; BL 6-1988, f. & cert. ef. 4-12-88; BLI 9-2002, f. 3-
28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14
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839-021-0280
Operation or Assisting in the Operation of Power-Driven Farm
Machinery

(1) As used in this rule, “assist(ing) in the operation of power-driven
farm machinery,” includes starting, stopping, adjusting, feeding or any
other activity involving physical contact associated with the operation of
the machinery.

(2) Minors may not be employed to operate or assist in the operation
of power-driven farm machinery unless:

(a) An Employment Certificate has been issued pursuant to OAR 839-
021-0220; and

(b) The minor(s) has obtained a “Certificate of Training” on tractor
operation or tractor and machinery operation issued by a 4-H Extension
Service Program, or an approved secondary vocational agriculture pro-
gram.

(A) The employer must obtain proof that the minor has a “Certificate
of Training” on the operation of tractors or tractors and machinery opera-
tion; and

(B) The employer must retain a copy of such proof for two years from
the date the minor was employed.

(3) In the event that neither a 4-H Extension Service nor vocational
agricultural safety training program for the “Certificate of Training,” as
required in section (2)(b) of this rule, is available within 35 miles of a
minor’s residence, a 16 or 17 year-old minor may be employed to operate
or assist in the operation of power-driven farm machinery otherwise pro-
hibited if all of the following conditions are met:

(a) The minor is 16 or 17 years of age and the employer has verified
the minor’s age;

(b) The employer has obtained an Employment Certificate application
pursuant to OAR 839-021-0220; and

(c) The minor, the minor’s parent or guardian, and the employer of the
minor sign a statement on a form prescribed by the commission certifying
to all of the following:

(A) The training is not available within 35 miles of the minor’s resi-
dence;

(B) The employer has provided to the minor not less than eight hours
of instruction, four hours of which must be “hands-on” training under the
supervision of an adult experienced in the safe and proper operation of the
specific equipment the minor is to use before the minor begins work includ-
ing, but not limited to, training related to the normal working hazards in
agriculture, the equipment’s instrument panel, equipment controls, daily
maintenance and safety checks, starting and stopping the equipment, con-
trol of the equipment on different terrain, and the safe operation of hitches,
power take-off and hydraulic controls, where applicable; and

(C) The employer agrees to supervise the minor continuously and
closely while the minor operates the power-driven farm machinery, or,
where such supervision is not feasible, agrees to check on the safety of the
minor at intervals of no more than two hours during the operation of the
equipment by the minor.

(4) The requirements for obtaining an Employment Certificate and a
Certificate of Training do not apply to a minor employed by their parent(s)
or person standing in the place of their parent as provided by OAR 839-

021-0297.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 5-1987, f. & ef. 2-20-87; BL 6-1988, f. 4-12-88, cert. ef. 1-1-89; BL 4-1990, f. &
cert. ef. 3-12-90; BL 11-1991, f. & cert. ef. 10-31-91; BL 4-1995, f. & cert. ef. 11-3-95; BLI
9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 27-2009, f. 12-1-09, cert. ef. 1-1-10; BLI 10-2013,
f.12-18-13, cert. ef. 1-1-14

839-021-0290
Hours of Work of Minors Under 16 Years of Age in Agriculture

(1) Minors under 16 years of age may not be employed to work in
agriculture while the school they attend is in session. As used in this rule,
school is in session during the hours set by the school district in which the
minor resides while employed in agriculture in accordance with the official
school calendar of the district. A school week is any week in which school
is in session for at least three days.

(2) The hours of work by minors in agriculture under 16 years of age
may not exceed:

(a) Three hours a day on school days;

(b) Ten hours a day on non-school days;

(c) 25 hours a week during school weeks;

(d) From the last day of the most recently completed school year of
the school district in which the minor resides while employed in agriculture
to the first day of the school year immediately following the most recently
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completed school year of the district in which the minor resides while
employed in agriculture:

(A) Ten hours per day; and

(B) 60 hours per week.

(e) Six days in any week at any time.

(3) Notwithstanding section (2) of this rule, when a minor under 16
years of age is employed in agriculture to operate or assist in the operation
of power-driven farm machinery or when such minor is employed to ride in
or on power-driven farm machinery as provided in OAR 839-021-0276 to
839-021-0285, the maximum number of hours the minor may work may not
exceed:

(a) Three hours a day on school days;

(b) Eight hours a day on non-school days;

(c) Eighteen hours a week during school weeks;

(d) From the last day of the most recently completed school year of
the school district in which the minor resides while employed in agriculture
to the first day of the school year immediately following the most recently
completed school year of the district in which the minor resides while
employed in agriculture:

(A) Ten hours per day, 60 hours a week during the harvest season;

(B) Ten hours per day, 44 hours per week outside the harvest season;

(C) A greater number of weekly hours may be permitted when worked
outside the harvest season pursuant to a Special Emergency Overtime
Permit issued by the Bureau. However, even though a permit may be
issued, the maximum number of hours worked in a week may not exceed
60.

(e) Six days in any week at any time.

(4) Notwithstanding sections (2) and (3) of this rule, the Bureau may
issue special permits to employers for the employment of minors under 16
years of age in agriculture for more than the maximum number of hours
provided in this rule when the Bureau determines that such hours of work
will not be detrimental to the health and safety of the minors so employed.

(a) An employer desiring to employ a minor in agriculture for more
than the maximum number of hours provided in this rule may apply in writ-
ing to the Child Labor Unit of the Wage and Hour Division, Bureau of
Labor and Industries, 800 NE Oregon St., Suite 1045, Portland OR 97232-
2180.

(b) The Bureau will investigate the employment and the facts and cir-
cumstances set out in the application. If the Bureau determines that the
character of the employment is suitable and that the employment will not
adversely affect the physical and moral well-being of the minor(s), the
Bureau will issue a Special Emergency Overtime Permit to the employer,
setting out the terms and conditions of the permit and the period of time for
which it will be effective.

(5) Nothing in this rule should be construed to regulate the daily start-
ing and quitting times of minors under 16 years of age who are employed

in agriculture.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 11-1991. f. & cert. ef. 10-31-91; BL 2-1997(Temp), f. & cert. ef. 7-21-97: BL 10-
1997, f. & cert. ef. 11-26-97; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 27-2009, f. 12-1-
09, cert. ef. 1-1-10; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0292
Hours of Work of Minors 16 and 17 Years of Age in Agriculture

(1) When a minor who is 16 or 17 years of age is employed to oper-
ate or assist in the operation of power-driven farm machinery or when such
minor is employed to ride in or on power-driven farm machinery as pro-
vided in OAR 839-021-0276 to 839-021-0285, the maximum number of
hours the minor may work may not exceed:

(a) 25 hours a week during school weeks;

(b) From the last day of the most recently completed school year of
the district in which the minor resides while employed in agriculture to the
first day of the school year immediately following the most recently com-
pleted school year of the district in which the minor resides while employed
in agriculture, 60 hours per week (notwithstanding OAR 839-021-0067(1));

(2) As used in this rule, the terms “school week” and “school is in ses-
sion” have the same meaning as that provided in OAR 839-021-0290(1).

(3) Notwithstanding section (1) of this rule, the Bureau may issue spe-
cial permits to employers for the employment of minors 16 and 17 years of
age in agriculture for more than the maximum number of hours provided in
this rule when the Bureau determines that such hours of work will not be
detrimental to the health and safety of the children so employed.

(a) An employer who wishes to employ a minor 16 and 17 years of
age in agriculture for more than the maximum number of hours provided in
this rule may apply in writing to the Child Labor Unit of the Wage and Hour
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Division, Bureau of Labor and Industries, 800 NE Oregon St., Suite 1045,
Portland, OR 97232-2180.

(b) The Bureau will investigate the employment and the facts and cir-
cumstances set out in the application. If the Bureau determines that the
character of the employment is suitable and that the employment will not
adversely affect the physical and moral well-being of the minor(s), the
Bureau will issue a Special Emergency Overtime Permit to the employer,
setting out the terms and conditions of the permit and the period of time for
which it will be effective.

(4) Nothing in this rule should be construed to regulate the daily start-
ing and quitting times of minors who are 16 or 17 years of age who are

employed in agriculture.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 11-1991, f. & cert. ef. 10-31-91; BL 2-1997(Temp), f. & cert. ef. 7-21-97; BL 10-
1997, f. & cert. ef. 11-26-97; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-
13, cert. ef. 1-1-14

839-021-0294
Voc-Ed and Cooperative Education Programs

When a student under 16 years of age is enrolled in a course of study
and training in a cooperative vocational agricultural training program rec-
ognized by the State Board of Education, the Bureau may, upon considera-
tion of the circumstances, issue a special permit authorizing the minor to
work during the hours that school is in session. The permit will contain

such conditions as the Bureau deems appropriate.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 11-1991, f. & cert. ef. 10-31-91; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-
2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0297
Parental Exemption

(1) Notwithstanding any other rule, minors of any age may be
employed by their parent or person standing in the place of their parent at
any time in any occupation on a farm owned or operated by their parent or
person standing in the place of their parent.

(2) A person standing in the place of a parent includes the following
persons:

(a) Grandfather, grandmother, uncle, aunt, brother or sister;

(b) A person who, having custody or control of the minor, is respon-
sible for the minor’s care and financial support;

(c) An agricultural employer who employs a minor in agriculture
while the minor lives and works on a farm during any school vacation peri-
od of three weeks or more.

(A) The employment arrangement must be agreed to by the agricul-
tural employer and the parents, or other persons having custody or control
of the minor; and

(B) A copy of the agreement must be filed with the Bureau.

Stat. Auth.: ORS 651.060(4), 653.261

Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653

Hist.: BL 11-1991, f. & cert. ef. 10-31-91; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-
2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0315
Special Hours Variance for Entertainment Employers

Employers, including registered employers, must apply for a special
hours variance when the contemplated employment will exceed the maxi-
mum hours prescribed in OAR 839-021-0335. Employers must address a
letter application to the Child Labor Unit of the Wage and Hour Division,
Bureau of Labor and Industries, 800 NE Oregon St., Suite 1045, Portland,
OR 97232-2180 setting out the full and complete circumstances of the pro-
posed employment and the reasons why a special hours variance is being

requested.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 9-1984, f. & ef. 8-7-84; BL 6-1988, f. & cert. ef. 4-12-88; BL 3-1995, f. 9-8-95,
cert. ef. 9-9-95; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef.
1-1-14

839-021-0320
Registered Employers

(1) In circumstances involving the employment of minors in short
term employment, employers may satisfy the requirements of OAR 839-
021-0310 by obtaining a registration certificate.

(2) Employers may apply for a registration certificate at any time and
may apply to renew their registration by July 1 of each year. The registra-
tion will be effective through the following June 30.

(3) To register, an employer may obtain an application form from any
office of the Bureau. Upon completion, the application must be filed with
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the Child Labor Unit of the Wage and Hour Division, 800 NE Oregon St.,
Ste 1045, Portland OR 97232. The application form will be prescribed by
the Bureau and will include, but not be limited to, space for:

(a) The employer’s name, permanent address, and telephone number;
and

(b) The Oregon address and telephone number if different from per-
manent address and telephone number; and

(c) A contact person’s name, address and telephone number; and

(d) A brief history of company; and

(e) A description of the kinds of events, activities, or productions con-
templated which may involve the employment of minors in short term
employment; and

(f) An estimate of the ages and number of minors that may be
employed in short term employment; and

(g) A brief description of the types of work expected of such minors;
and

(h) A statement that the employer agrees to comply with the provi-
sions of ORS 653.010 to 653.545, OAR 839-021-0001 to 839-021-0500
and any terms and conditions specified by the Bureau;

(i) Name and address of workers’ compensation insurer and policy or
binder number;

(j) Other information as will assure the Bureau that employment of
minors by the employer will be in compliance with any law or rule con-
cerning the employment of minors; and

(k) The signature of the applicant.

(4) No less than 24 hours prior to the employment of minors for a
short duration, the registered employer must notify the Child Labor Unit of
the Wage and Hour Division, which is located at 800 NE Oregon St., Ste
1045, Portland OR 97232. (Telephone Number 971-673-0836.) The notifi-
cation may be accomplished by letter, in person or by telephone and must
include:

(a) Approximate number of minors to be employed;

(b) Approximate ages of minors to be employed;

(c) Description of the duties to be performed by the minors;

(d) Approximate hours the minors will work;

(e) Dates the minors are to be employed;

(f) The physical location where the work is to be performed.

(5) In the case of a renewal application, the employer must submit
with the application, a report of minors employed during the previous year.
The report must include, but not be limited to, the following information:

(a) The number of minors employed in short term employment pur-
suant to OAR 839-021-0310(3);

(b) Whether any worker’s compensation insurance claims were filed
by or for any minors while employed by the employer and the number of
such claims;

(c) Other information as may be deemed necessary by the Bureau.

(6) The Bureau will conduct an investigation of the facts and circum-
stances set out in the application for the registration certificate and may
issue a certificate to the employer provided the provisions of OAR 839-
021-0001 to 839-021-0500 have been met.

(a) The Bureau may set such terms and conditions upon the issuance
of the certificate as the Bureau deems necessary or appropriate.

(b) The Bureau may refuse to issue or renew a certificate when it
appears to the Bureau that the provisions of OAR 839-021-0001 to 839-
021-0500 are not met or when the employer has violated any law or rule
pertaining to the employment of minors.

(7) If the facts and circumstances or conditions under which the cer-
tificate is issued change, the employer must notify the Bureau of the
change. The Bureau may modify the terms and conditions of the certificate,
if any.

(8) The Bureau may require the removal of minors from the employ-
ment of a registered employer when it appears to the Bureau that the
employer has failed to comply with any law or rule pertaining to the
employment of minors.

(9) Prior to the removal of minors as indicated in section (8) of this
rule, the Bureau will consider the following factors:

(a) The past history of the employer in taking all necessary measures
to prevent or correct violations of statutes and rules; and

(b) Past violations, if any, of statutes and rules; and

(c) The magnitude and seriousness of the violation; and

(d) Any other mitigating circumstances.

(10) When a registered employer is required by the Bureau to remove
the minor employees from employment, the employer may request a hear-
ing in accordance with OAR 839-022-0000 to 839-022-0060.
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(11) The Bureau may revoke the registration certificate when it deter-
mines that the employer failed to comply with any rule of the commission
or law covering the employment of minors. The employer must be accord-
ed the opportunity of a hearing in accordance with OAR 839-022-0000 to

839-022-0060.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 9-1984, f. & ef. 8-7-84; BL 6-1988, f. & cert. ef. 4-12-88; BLI 4-1998, f. & cert.
ef. 3-5-98; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-
14

839-021-0325
School Release/Instruction/Waiver

(1) The employer must obtain a release from the Superintendent, or
designee, of the school district in which the minor’s school is located, when
the employment requires the minor’s absence from school for more than
five days.

(2) The employer must provide minors under 16 years of age with no
less than three hours of instruction per day, excluding Saturday and Sunday.
The instruction must be provided by a teacher certified to teach in Oregon
or, when the minors travel to Oregon from another state, certified to teach
such minors in the state where the minors normally attend school. The
instruction must be provided under the following circumstances:

(a) When the school the minor is attending is in session; and

(b) When the employment requires the minor’s absence from school
for more than five days.

(3) The employer is responsible for ensuring that adequate instruction
is provided to minors under 16 years of age. If adequate instruction is not
available at the job site, the employer must provide the minors with relief
from their duties for the purpose of attending a school. As used in this sec-
tion, “adequate instruction” means educational instruction of no less than
three hours per day which is provided by a teacher certified to teach as indi-
cated in section (2) of this rule.

(4) The employer may apply to the Bureau for a special waiver from
the provisions of sections (1) and (2) of this rule by submitting a letter
application to the Bureau setting out the reasons for the waiver request. In
the case of an emergency, the employer may make an application by tele-
phone by calling the Child Labor Unit of the Wage and Hour Division at
971-673-0836 and setting out the reasons for the waiver request. The
Bureau may temporarily grant or deny the application.

(5) As the Bureau does not have the authority to certify persons to
teach minors, interested persons should contact the Oregon Teacher
Standards and Practices Commission for information regarding the teach-

ing certification requirements in Oregon.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 9-1984, f. & ef. 8-7-84; BL 6-1988, f. & cert. ef. 4-12-88; BLI 4-1998, f. & cert.
ef. 3-5-98; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-
14

839-021-0330
Supervision

(1) The employer must provide appropriate care and supervision of
each minor at all times during the minor’s employment.

(2) The employer must provide a sufficient number of supervisors to
ensure the safety of the minors employed. The following number of super-
visors is considered to be sufficient to ensure the safety of the minors:

(a) At least one supervisor for nine or fewer minors employed;

(b) At least one supervisor for each multiple of ten, or part thereof,
minors employed;

(c) The Bureau may require a greater or lesser number of supervisors
as individual circumstances warrant.

(3) Example of the minimum number of supervisors required by sec-
tion (2) of this rule:

(a) At least one, not more than nine minors employed — Numbers of
supervisors required: One;

(b) At least ten, not more than 19 minors employed — Number of
supervisors required: Two;

(c) At least 20, not more than 29 minors employed — Number of
supervisors required: Three;

(d) At least 30, not more than 39 minors employed — Number of

supervisors required: Four.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 9-1984, f. & ef. 8-7-84; BL 6-1988, f. & cert. ef. 4-12-88; BLI 9-2002, f. 3-28-02,
cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14
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839-021-0335
Working Hours

(1) No minor may be employed to work more than six consecutive
days.

(2) For purposes of determining the number of consecutive days of
work, the following days will be considered as work days:

(a) Days when the transportation of the minor is more than four hours
duration;

(b) Days the minor attends school and does not work.

(3) Example of determining the number of days:

(a) Travel Days: Three hours on one day — School Days: Three —
Work Days: Two — Total: Five;

(b) Travel Days: Five hours on one day — School Days: Two — Work
Days: Three — Total: Six.

(4) The allowed time at the place of employment as used in this sec-
tion includes transportation between the employer’s studio (or location
headquarters) and any location. This time also includes any makeup, hair-
dress, wardrobe and rehearsal time as required by the employer.

(5) When a school which the minor regularly attends is in session, the
minor will be permitted at the place of employment according to the fol-
lowing schedule:

(a) Ages 14—17: 11 hours a day including rest and meal breaks and,
when required, an average of three hours of instruction;

(b) Ages 10-13: Ten hours a day including rest and meal breaks and,
when required, an average of three hours of instruction;

(c) Ages 6-9: Nine hours a day including rest and meal breaks and,
when required, an average of three hours of instruction;

(d) Ages 4-5: Seven hours a day, or eight hours a day if the minor is
transported, including meal breaks and an average of three hours of rest,
recreation, and instruction when required. Where the minor is enrolled in
the first grade or above, an average of three hours of instruction must be
provided when required.

(6) When the school in which the minor is enrolled is not in session,
the minor will be permitted at the place of employment according to the fol-
lowing schedule:

(a) Ages 14-17: 11 hours a day including rest and meal breaks;

(b) Ages 10-13: Ten hours a day including three hours of rest, recre-
ation, and meal breaks;

(c) Ages 6-9: Nine hours a day including three hours of rest, recre-
ation, and meal breaks;

(d) Ages 4-5: Seven hours a day including three hours of rest, recre-
ation, and meal breaks, or up to eight hours a day if the minor is transport-
ed;

(e) Ages 2-3: Six hours a day including three hours of rest, recreation,
and meal breaks;

(f) Ages 1-2: Five hours a day including 2-1/2 hours of rest and recre-
ation and meal breaks;

(g) Ages over six months— one: Four hours a day including two hours
of rest and recreation and meal breaks;

(h) Ages 15 days—six months: Two hours a day, no more than 20 min-
utes of which will be spent as work time.

(7) The minor’s working day must end according to the following
schedule:

(a) Ages over six months—5: 6:30 p.m.;

(b) Ages 6-8: 7:30 p.m.;

(c) Ages 9-10: 9:00 p.m.;

(d) Ages 11-14: 9:30 p.m.;

(e) Ages 15-17: 10:00 p.m. on evenings preceding a day in which the
minor will attend the school in which he or she is enrolled; 12:30 a.m. in all
other circumstances.

(8) Infants over the age of 15 days and up to and including six months
may only work between the hours of 9:00 a.m. and 4:30 p.m.

(9) Minors over the age of six months and under 14 years may not
commence their working days prior to 7:00 a.m. Minors between the ages
of 14 and 18 years may not commence their working day prior to 5:30 a.m.

(10) A minor must receive a 12 hour rest break at the end of the
minor’s working day and prior to the commencement of the minor’s next
day of work or attendance at regular school.

(11) The employer may apply to the Bureau for a special waiver from
the provisions of sections (1) through (9) of this rule by submitting a letter
application to the Bureau setting out the reasons for the waiver request. In
the case of an emergency, the employer may make an application by tele-
phone by calling the Child Labor Unit of the Wage and Hour Division at
971-673-0836 and setting out the reasons for the waiver request. The

Bureau may temporarily grant or deny the application.
Stat. Auth.: ORS 651.060(4), 653.261
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Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653

Hist.: BL 9-1984, f. & ef. 8-7-84; BL 6-1988, f & cert. ef. 4-12-88; BL 3-1993(Temp), f. &
cert. ef. 4-2-93; BL 13-1993, f. 10-29-93, cert. ef. 11-1-93; BLI 4-1998, f. & cert. ef. 3-5-98;
BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0340
Rest Periods
Employers shall provide minors with rest periods as prescribed by

OAR 839-021-0072(2).
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 9-1984, f. & ef. 8-7-84 ; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0345
Meal Periods
Employers shall provide minors with meal periods as prescribed by

OAR 839-021-0072(1).
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 9-1984, f. & ef. 8-7-84; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0350
Other Working Conditions

(1) Employers shall, at any time, allow parents or legal guardians
access to their minor children employed in the entertainment industry.

(2) Employers must provide the following:

(a) A safe and secure place for minors to rest and play; and

(b) Suitable nursery and rest facilities.

(3) Minors under six months of age may not be exposed to lights of
greater than 100 foot candle-light intensity for more than thirty seconds at
a time.

(4) Employers shall provide worker’s compensation insurance cover-
age for all minors in accordance with the laws of the State of Oregon.

(5) Transportation to the closest medical facility providing emergency
services must be available at all times while minors are present.

(6) On location, the employer shall provide return transportation for
the minor promptly upon dismissal.

(7) Employers shall comply with all statutes and rules concerning the
employment of minors.

(8) No employer shall expose a minor to undue emotional stress while

employing a minor in the entertainment industry.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL9-1984, f. & ef. 8-7-84; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0355
Prohibited Performances

(1) No employer may employ a minor in the entertainment industry in
any occupation declared particularly hazardous pursuant to OAR 839-021-
0102 and 839-021-0104 or in employment prohibited by 839-021-0097 and
839-021-0276 to 839-021-0285. However, a safe simulation of such
employment may be allowed.

(2) Minors under fifteen days of age may not be employed in the
entertainment industry.

(3) Minors under one year of age may not be employed in the enter-
tainment industry unless the employer can demonstrate a need for such
minor. A separate letter of application must be submitted to the Child Labor
Unit of the Wage and Hour Division, Bureau of Labor and Industries, 800
NE Oregon St., Suite 1045, Portland, OR 97232-2180 setting forth the
details of the needed employment. The letter must include:

(a) A complete description of the action in which the minor is expect-
ed to participate; and

(b) Certification that the minor will not be engaged for longer than the
hours allowed by OAR 839-021-0335; and

(c) A signed statement from the minor’s parent permitting the employ-
ment; and

(d) A signed statement from a physician licensed by the Oregon State
Board of Health attesting that the minor is physically able to perform the
expected duties. The physician’s statement must be accompanied by the
physician’s complete address and the physician’s agreement to furnish the
Bureau of Labor and Industries with any or all of the information necessary
to confirm the particulars of such statement.

(4) No employer may employ a minor under one year of age in the
entertainment industry unless a registered nurse is present and available to
the minor at all times while the minor is present.

(5) No employer may employ a minor in the entertainment industry
when the employment would place the minor in a clear and present danger
to life and limb. If the minor believes there exists such danger, the employ-
er must, at the same time, discuss the matter with the minor and the minor’s
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parent or guardian together. If the minor persists in the belief that a clear
and present danger to life and limb exists, regardless of its validity, the
employer must not require the minor to perform the activity the minor
believes will present such danger.

(6) No employer may employ a minor to participate in a performance
in the entertainment industry unless the minor has been trained to portray it
safely.

(7) No employer may employ a minor to participate in, or be present
during, an obscene performance or the depiction of an obscene perform-
ance in violation of ORS 163.665 to 163.695 or 167.060 to 167.095.

(8) No employer may employ a minor in a place of public amusement
or entertainment in violation of ORS 167.830 to 167.840.

(9) No employer may employ a minor to be exhibited in a trance.

(10) Notwithstanding the provisions of OAR 839-021-0102 and this
rule, upon written request, the Bureau may, for good cause shown, exempt
the employment of a minor under 16 years of age in the entertainment
industry from the provisions of OAR 839-021-0102 and this rule after
determining that the exemption will not be detrimental to the health or safe-
ty of the minor affected. Such exemption will be granted only under cir-
cumstances including but not limited to the following:

(a) The employment is not in violation of federal child labor regula-
tions;

(b) The minor employee is adequately trained to perform the duties
requested;

(c) The minor employee will be adequately supervised in performing
the duties of the position;

(d) The parent or person standing in the place of the minor’s parent
has given written consent for the employment of the minor to perform
duties otherwise prohibited; and

(e) The employer complies with all other applicable provisions of

laws and rules.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 9-1984, f. & ef. 8-7-84; BL 6-1988, f. & cert. ef. 4-12-88; BLI 9-2002, f. 3-28-02,
cert. ef. 4-1-02; BLI 10-2004(Temp), 7-29-04 thru 1-24-05; BLI 1-2005, f. & cert. ef. 1-3-
05; BLI 19-2010, f. 9-28-10, cert. ef. 10-1-10; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0360
Special Permit, Hours Variance or Employment Certificate May Be
Refused

When it appears to the Bureau that the proposed employment would
be prohibited by OAR 839-021-0355, the Bureau may refuse to issue any

special permit, hours variance or employment certificate.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL9-1984, f. & ef. 8-7-84; BL 3-1995, . 9-8-95, cert. ef. 9-9-95; BLI 10-2013, . 12-
18-13, cert. ef. 1-1-14

839-021-0365
Required Records

(1) Employers, including registered employers, employing minors in
long-term employment and unregistered employers employing minors in
short-term employment must maintain the following records for a period of
two years from the date of initial employment:

(a) Name, address and telephone number of all minors employed;

(b) Total hours worked each day and each week;

(c) Daily starting and quitting time;

(d) Age of each minor;

(e) Date authorized to employ such minors by the Bureau;

(f) Rate of wage and total wages paid each week;

(g) Any deductions, rebates or refunds taken from an employee’s total
wages and the net amount of wages paid;

(h) Any payroll or other such records pertaining to the employment of
minors.

(2) Registered employers employing minors in a single engagement
in short term employment must comply with section (1) of this rule. When,
in a single engagement, the number of minors employed is more than five,
the registered employer must maintain the following records for a period of
two years from the date employment began on the particular engagement:

(a) Total number of minors employed on the engagement;

(b) Dates the minors were employed;

(c) Approximate ages of the minors;

(d) Date notification made to the Child Labor Unit pursuant to OAR
839-021-0320(4).

Stat. Auth.: ORS 651.060(4), 653.261

Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653

Hist.: BL 9-1984, f. & ef. 8-7-84; BLI 4-1998, f. & cert. ef. 3-5-98; BLI 9-2002, f. 3-28-02,
cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14
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839-021-0370
Records Availability

All employers must make available to representatives of the Wage
and Hour Division of the Bureau, records necessary to determine whether
the employer is complying with OAR 839-021-0300 to 839-021-0375.
Such records include, but are not limited to, the records described in OAR
839-021-0365. Such records must be made available to such representa-

tives for inspection and transcription during normal business hours.
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL9-1984, f. & ef. 8-7-84; BL 6-1988, f. & cert. ef. 4-12-88; BLI 9-2002, f. 3-28-02,
cert. ef. 4-1-02; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

839-021-0490
Penalties

(1) In addition to any civil penalties which may be assessed by the
Commissioner pursuant to ORS 653.370, the Bureau may, at its discretion,
revoke the right of an employer to hire minors in the future if it is deter-
mined by the Bureau that the employer has failed to comply with the pro-
visions of 653.305 to 653.340 or with OAR 839-021-0210 to 839-021-
0248.

(2) Prior to the revocation of the right to employ minors in the future
an employer may request a contested case hearing pursuant to the

Administrative Procedures Act (ORS Chapter 183).
Stat. Auth.: ORS 651.060(4), 653.261
Stats. Implemented: S.B. 135, 77th Leg., Reg. Ses. (Or.2013), ORS 653
Hist.: BL 9-1984, f. & ef. 8-7-84; BL 6-1988, f. & cert. ef. 4-12-88, Renumbered from 839-
021-0380; BLI 10-2013, f. 12-18-13, cert. ef. 1-1-14

Rule Caption: Repeals rules governing the Wage and Hour
Commission’s gathering of information through subpoenas or tes-
timony

Adm. Order No.: BLI 11-2013

Filed with Sec. of State: 12-18-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Repealed: 839-022-0000, 839-022-0010, 839-022-0100, 839-
022-0105, 839-022-0110, 839-022-0115, 839-022-0120, 839-022-
0125, 839-022-0130, 839-022-0135, 839-022-0140, 839-022-0145,
839-022-0150, 839-022-0155, 839-022-0160, 839-022-0165
Subject: S.B. 135, 77th Leg., Reg. Session (Or. 2013) abolished the
Wage and Hour Commission and repealed ORS 653.530, which
authorized the commission to conduct investigations, issue subpoe-
nas, obtain evidence, and take testimony in matters related to the
commission’s duties. OAR 839, division 22, implemented ORS
653.530 by establishing procedures for the issuance of subpoenas and
the gathering of testimony through the commission. With the aboli-
tion of the Wage and Hour Commission and repeal of its authority
to issue subpoenas and gather testimony, repeal of the related admin-
istrative rules is necessary. The rule amendments repeal procedures
for the issuance of subpoenas and the gathering of testimony through
the commission.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

Rule Caption: Amending and adopting rules to implement newly
enacted whistleblower protection regarding election laws

Adm. Order No.: BLI 12-2013

Filed with Sec. of State: 12-30-2013

Certified to be Effective: 12-30-13

Notice Publication Date: 11-1-2013

Rules Adopted: 839-010-0300, 839-010-0305, 839-010-0310
Rules Amended: 839-010-0000

Subject: Amendments clarify the purpose and scope of the rules in
correctly stating the provisions of the Oregon Revised Statutes that
are enforced. Newly adopted rules implement newly enacted legis-
lation extending whistleblower protections to disclosures regarding
violations of election laws.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-010-0000
Purpose and Scope

(1) The Civil Rights Division of the Oregon Bureau of Labor and
Industries enforces the provisions of ORS 441.174, 652.355, 653.060,
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659A.199, 659A.200 to 659A.233 and S.B. 148, 77th Leg., Reg. Session
(Or. 2013), prohibiting discrimination based on whistleblowing disclosures
or activities that are described in the statutes. These rules apply to all such
complaints and inquiries received on or after the effective date of these
rules.

(2) The purpose of these rules is to clarify the provisions of the
statutes.

(3) In accordance with ORS 659A.820, an individual claiming a vio-
lation of 441.174, 652.355, 653.060, 659A.199, 659A.200 to 659A.233, or
these rules, may file a complaint with the Civil Rights Division, as provid-

ed in OAR 839-003-0025.
Stat. Auth.: ORS 652.355, 653.060, 659A.221, 659A.805.
Stats. Implemented: ORS 441.174, 652.355, 653.060, 659A.199, 659A.200 - 659A.233, S.B.
148, 77th Leg., Reg. Session (Or. 2013)
Hist.: BL9-1991, f. & cert. ef. 8-29-91; BL 4-1996, f. & cert. ef. 3-12-96; BLI 17-2000, f. &
cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 39-2007, f. 12-28-07, cert. ef. 1-
1-08; BLI 12-2013, f. & cert. ef. 12-30-13

839-010-0300
Application

These rules apply to a person who pays money or offers other valu-
able consideration for obtaining signatures of electors on a state initiative,
referendum, or recall petition or on a prospective petition of a state meas-

ure to be initiated.
Stat. Auth.: ORS 659A.805
Stats. Implemented: S.B. 148, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 12-2013, f. & cert. ef. 12-30-13

839-010-0305
Unlawful Employment Practice

In addition to the conduct prohibited in ORS 659A.199, it is an
unlawful employment practice for a person described in OAR 839-010-
0300 to discriminate or retaliate against another person with respect to hire
or tenure, compensation or other terms, conditions or privileges of employ-
ment for the reason that the person has in good faith reported information
that the person believes is evidence of a violation of a state or federal elec-

tion law, rule or regulation.
Stat. Auth.: ORS 659A.805
Stats. Implemented: S.B. 148, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 12-2013, f. & cert. ef. 12-30-13

839-010-0310
Inspection

(1) The Commissioner of the Bureau of Labor and Industries may
inspect the accounts of a chief petitioner of an initiative or referendum peti-
tion relating to a state measure who pays any person money or other valu-
able consideration to obtain signatures on the petition or prospective peti-
tion, under reasonable circumstances at any time before the deadline for fil-
ing signatures on the petition or during the period specified for retention of
the accounts, as provided in S.B. 148, 77th Leg., Reg. Session (Or. 2013)
Section 5.

(2) The right of inspection may be enforced by a writ of mandamus

issued by any court of competent jurisdiction.
Stat. Auth.: ORS 659A.805
Stats. Implemented: S.B. 148, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 12-2013, f. & cert. ef. 12-30-13

Rule Caption: Amendments to Division 839-003 reflecting
commissioner complaint process and conforming civil action terms
to statutes

Adm. Order No.: BLI 13-2013

Filed with Sec. of State: 12-30-2013

Certified to be Effective: 12-30-13

Notice Publication Date: 11-1-2013

Rules Amended: 839-003-0005, 839-003-0020, 839-003-0031, 839-
003-0090, 839-003-0100, 839-003-0235, 839-003-0245

Subject: OARs 839-003-0005, 839-003-0031, 839-003-0090, 839-
003-0100, and 839-003-0245 include the term “complainant” but not
the term ‘“aggrieved person.” Amendments to these rules add
“aggrieved person” to clarify that the Commissioner or the Attorney
General, acting as the complainant, may bring complaints on behalf
of aggrieved persons.

OARs 839-003-0020 and 839-003-0235 use the term “civil suit”
rather than “civil action” as used in the enabling statutes. Amend-
ments conform the terminology of these rules with the statutes.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784
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839-003-0005
Definitions

For purposes of these rules:

(1) “Administrator” means the Administrator of the Civil Rights
Division of the Bureau of Labor and Industries or a designee of the admin-
istrator.

(2) “Aggrieved Person” means either:

(a) A person who is, or was at any time, eligible to file a complaint
under ORS 659A.820 or who is otherwise similarly situated; or

(b) A person who files a complaint under ORS 659A .825.

(3) “Bureau” means the Bureau of Labor and Industries.

(4) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries or a designee of the commissioner.

(5) “Complaint” means for the purpose of ORS Chapter 659A, except
complaints under OSEA, ORS 659A.145 or 659A.421 or federal housing
law, a written, verified statement that:

(a) Gives the name and address of the complainant and the respon-
dent;

(b) Identifies the protected class basis of the complaint;

(c) Is signed by the complainant;

(d) Describes the actions complained of, including:

(A) The date(s) of occurrence;

(B) What the action was and how it harmed the complainant; and

(C) The causal connection between the complainant’s protected class
and the alleged harm.

(6) “Complainant” means a person filing a complaint personally or
through an attorney.

(7) “Days,” unless otherwise stated in the text of a document, means
calendar days. “Work days” means Monday through Friday, except holi-
days officially recognized by the State of Oregon or the federal govern-
ment.

(8) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(9) “EEOC” means the Equal Employment Opportunity Commission
of the federal government.

(10) “Federal Housing Law” means The Fair Housing Act (42 U.S.C.
3601 et seq.) for which the U.S. Department of Housing And Urban
Development (“HUD”) has jurisdiction.

(11) “Notice” means written information delivered personally or sent
by mail to the person’s last known personal or business address or business
address of the person’s designated representative.

(12) “OSEA” means the Oregon Safe Employment Act, ORS 654.001
et seq.

(13) “Protected class” means a group of people protected by law from
discrimination on the basis of a shared characteristic, or a perception of that
characteristic, such as race, sex, age, disability or other.

(14) “Person” has the meaning given in ORS 659A.001(9).

(15) “Respondent” includes any person or other entity against whom
a complaint or charge of unlawful practices is filed with the division or
whose name has been added to such complaint or charge pursuant to ORS
659A.835(1).

(16) “Formal Charges” are formal charges drafted and issued by the
bureau’s Hearings Unit.

(17) “Substantial evidence” means:

(a) Proof that a reasonable person would accept as sufficient to sup-
port the allegations of the complaint, except complaints under ORS
659A.145 or 659A 421 or federal housing law.

(b) Under ORS 659A.145 or 659A.421, reasonable cause for the
Commissioner to believe the facts concerning the alleged discriminatory
housing practice are sufficient to warrant the initiation of a civil action in
circuit court.

(18) “Substantial Evidence Determination” means the division’s writ-
ten findings of substantial evidence.

(19) “Written verified complaint” means a complaint that is:

(a) In writing; and

(b) Under oath or affirmation.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A

Hist.: BL 7-1981, f. & ef. 6-25-81; BL 7-1982, f. & ef. 4-22-82; BL 4-1996, f. & cert. ef. 3-

12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007

f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08;

Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru

5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 6-2010, f. & cert. ef. 2-24-10; BLI 8-

2011, f. 10-13-11, cert. ef. 10-14-11; BLI 5-2012(Temp), f. & cert. ef. 6-13-12 thru 12-10-

12; BLI 7-2012, f. & cert. ef. 8-8-12; BLI 8-2012(Temp), f. & cert. ef. 8-8-12 thru 1-31-13;
BLI 11-2012, f. & cert. ef. 10-10-12; BLI 13-2013, f. & cert. ef. 12-30-13
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839-003-0020
Civil Action

As used in enforcing ORS Chapter 659A, including housing discrim-
ination under 659A.145 or 659A.421 or federal housing law, except as pro-
vided below.

(1) A person alleging unlawful discrimination under state law may file
a civil action as provided in ORS 659A.870 to 659A.885.

(a) A person is not required to file a complaint of a violation of state
law with the division before filing a civil action.

(b) A person filing a civil action in state or federal court waives the
right to file a complaint with the division with respect to those matters
alleged in the civil action. This subsection does not apply to housing dis-
crimination complaints under ORS 659A.145 or 659A 421 or federal hous-
ing law.

(2) After filing a complaint with the division, a complainant may file
a civil action in state or federal court alleging the same matters as those
alleged in the complaint filed with the division. The complainant should
notify the division of the civil action. When the division receives notice
from the complainant or complainant’s attorney, or court documents indi-
cating that such a civil action has been filed, the division will dismiss the
complaint. The division will notify the complainant and respondent that the
division has dismissed the complaint and will take no further action. This
subsection does not apply to housing discrimination complaints under ORS
659A.145 or 659A 421 or federal housing law.

(3) The commissioner will notify the complainant in writing of the
right to file a civil action in state court, as provided in ORS 659A.870 to
659A.885, when a complaint is dismissed by the division or on the one-year
anniversary of the complaint filing, whichever occurs first. The com-
plainant will have 90 days from the notice mailing date to file a civil action.
A complainant filing a civil action against a public body must also file a tort
claim notice as required by 30.275. This subsection does not apply to hous-
ing discrimination complaints under 659A.145 or 659A 42 1or federal hous-
ing law.

(4) A civil action under ORS 659A.885 against a public body, as
defined in 30.260, or any officer, employee or agent of a public body as
defined in 30.260, based on an unlawful employment practice must be com-
menced within one year after the occurrence of the unlawful employment
practice unless a complaint has been timely filed under 659A .820.

(5) An action alleging breach of a division settlement agreement,
entered into under ORS 659A.001 to 659A.030, 659A.233, 659A.303,
659A.145, 659A.409, 659A.420, 659A.421, 659A.150 to 659A.224 and
659A.800 to 659A.890, may be filed under 659A.860 in accordance with

the applicable statute of limitations.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800- 659A.890
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 12-1982, f. & ef. 8-10-82; BL 4-1996, f. & cert. ef. 3-
12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 9-2006,
f. 3-16-06, cert. ef. 3-20-06; BLI 24-2006(Temp), f. 7-5-06, cert. ef. 7-7-06 thru 1-3-07; BLI
38-2006, f. 10-25-06, cert. ef. 10-27-06; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08; BLI 7-
2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08; Administrative correction 10-21-08;
BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08,
cert. ef. 12-5-08; BLI 13-2013, f. & cert. ef. 12-30-13

839-003-0031
Filing a Complaint Under the Oregon Safe Employment Act

(1) A person or the person’s attorney may file a complaint under the
Oregon Safe Employment Act (OSEA), in person or by mail, with the divi-
sion at any bureau office in the state of Oregon. Complaint means a written
statement signed by the complainant that:

(a) Gives the name and address of the complainant and the respon-
dent;

(b) Identifies the protected class basis of the complaint;

(c) Is signed by the complainant;

(d) Describes the actions complained of, including:

(A) The date(s) of occurrence;

(B) What the action was and how it harmed the aggrieved person; and

(C) The causal connection between the aggrieved person’s protected
class and the alleged harm.

(2) A person alleging discrimination for reporting or opposing unsafe
or unhealthy work conditions under ORS 654.062 must contact the division
within 90 days of having reasonable cause to believe that such violation has
occurred. An employee would have reasonable cause to believe a violation
has occurred on the earliest date that the employee:

(a) Believed retaliation had occurred against the employee for oppos-
ing employee health and safety hazards; and
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(b) Knew or should have known of the right to file a complaint with
the division and of the requirement that the complaint be filed within 90
days of the alleged retaliation.

(A) If a notice required by OSEA, as provided in OAR 437-001-
0275(2)(a), was properly posted in the employee’s workplace, continuous-
ly on and following the date of the alleged retaliation, the division will find
that the employee knew or should have known of the 90-day filing require-
ment.

(B) If the employer failed to post the required OSEA poster, the 90-
day filing requirement will begin on the date the employee learned of the
right to file a complaint and of the 90-day filing requirement. The employ-
ee may establish this date based on the employee’s own statement or other
evidence offered by the employee.

(C) If the employer disagrees with the employee’s presented date as
the date the employee learned of the right to file a complaint, the burden is
on the employer to show that the employee knew or should have known on
an earlier date.

(D) If extenuating circumstances exist, the division may extend the

90-day period as provided in 29 CFR §1977.15(3).
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 654.062; ORS 659A.800 - 659A.865
Hist.: BLI 5-2012(Temp), f. & cert. ef. 6-13-12 thru 12-10-12; BLI 7-2012, f. & cert. ef. 8-
8-12; BLI 13-2013, f. & cert. ef. 12-30-13

839-003-0090
Remedy

This section does not apply to housing discrimination complaints
under ORS 659A.145 or 659A.421 or federal housing law. Remedies in
complaints of housing discrimination are addressed in OAR 839-003-0230.

(1) In cases of employment discrimination remedy includes, but is not
limited to:

(a) Employment or reemployment;

(b) Wages or other benefits lost due to the practice;

(c) Out-of-pocket expenses attributable to the practice;

(d) Compensation for emotional distress and impaired personal digni-
ty; and

(e) Interest.

(2) Consideration of all acts alleged to comprise a hostile work envi-
ronment in a complaint, including alleged acts occurring outside the one
year statute of limitations for filing a complaint, is permissible for the pur-
poses of assessing liability, so long as any act contributing to that hostile
work environment takes place within the statutory period.

(3) In order to recover damages for lost wages, the aggrieved person
will generally be required to mitigate damages by seeking employment.

(a) Earned income from employment may be deducted from lost wage
damages.

(b) In most cases, unearned income such as unemployment or public
assistance benefits will not be deducted from lost wage damages.

(4) Settlements of complaints and the awards in commissioner’s Final
Orders do not necessarily include all possible remedies named in sections
(1) and (2) of this rule. Nothing in this rule will be construed to limit or alter
the statutory powers of the commissioner to protect the rights of persons
similarly situated to the aggrieved person or to order the performance of an
act or a series of acts designed to eliminate the effect of any unlawful prac-
tice found.

(5) The commissioner may order the respondent to eliminate the
effects of any unlawful practice found and may require respondent to:

(a) Perform a designated act or series of acts that are calculated to
carry out the policy of these rules in order to eliminate the effects of an
unlawful practice and to protect the rights of those affected;

(b) Take action and submit reports to the commissioner on the man-
ner of compliance with the terms and conditions specified in the commis-
sioner’s order or agreement;

(c) Refrain from any action prohibited by the order or agreement that
would jeopardize the rights of the individuals or groups named in the com-
plaint or would frustrate the purpose and the policy of these rules and rele-
vant statutes.

(6) When the respondent makes an offer of remedy, the division will
inform the aggrieved person of the offer. If the aggrieved person does not
accept an offer that the division has determined will eliminate the effects of
the unlawful practice, the division may dismiss the complaint.

(7) Any agreement or order issued by the commissioner may be
enforced by mandamus or injunction or by suit in equity to compel specif-

ic performance.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.800 - 659A.865
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Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BLI 11-2000, f. & cert.
ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 20-2005, f. 10-20-05, cert. ef. 10-21-
05; BLI 8-2006, f. 3-16-06 cert. ef. 3-20-06; BLI 36-2007 f. 12-27-07 cert. ef. 1-1-08; BLI
7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08; Administrative correction 10-21-
08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08,
cert. ef. 12-5-08; BLI 13-2013, f. & cert. ef. 12-30-13

839-003-0100
Commissioner’s Complaint

This section does not apply to housing discrimination complaints
under ORS 659A.145 or 659A 421 or federal housing law. Commissioner’s
complaints of housing discrimination are addressed in OAR 839-003-0245.

(1) The Commissioner of the Bureau of Labor and Industries may
make, sign and file a complaint whenever the commissioner has reason to
believe that any person or group of persons has been denied rights due to
an unlawful practice or employment practice. The complaint will be
processed in the same manner as any other complaint filed under OAR 839-
003-0025.

(2) The commissioner is the “complainant” in a commissioner’s com-
plaint.

(3) The commissioner may identify an aggrieved person or persons in
a commissioner’s complaint, by name, pseudonym or by general descrip-
tion as being injured by an alleged unlawful practice or otherwise similar-
ly situated to a person eligible to file a complaint under ORS 659A.820.

(4) Any cease and desist order issued in a proceeding in which the
commissioner filed a complaint may, in addition to any other action author-
ized by law, include remedies for an aggrieved person or persons.

(5) In the matter of concurrent complaints, nothing in these rules will
be construed to:

(a) Require or prohibit the filing of a commissioner’s complaint
involving the same or similar issues or allegations stated in any other com-
plaint filed with the division or circuit court by an individual under ORS
659A.820, 659A.825, or 659A.885;

(b) Require or prohibit the continued processing or initiation of a
commissioner’s complaint in the event that a complaint filed with the divi-
sion or circuit court by an individual under ORS 659A.820, 659A.825, or
659A.885, is resolved or dismissed, with or without remedy to the individ-
ual; or

(c) Require or prohibit the continued processing or initiation of a
commissioner’s complaint in the event that a complaint filed with the divi-
sion or circuit court by an individual under ORS 659A.820, 659A.825, or
659A.885, is resolved or dismissed, with or without remedy to the individ-
ual; or

(d) Alter or limit an individual’s private right of action provided under

ORS 659A.870 to 659A .885.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800 - 659A.865
Hist.: BL 7-1985(Temp), f. & ef. 10-17-85; BL 11-1986, f. & ef. 10-29-86; BL 4-1996, f. &
cert. ef. 3-12-96; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02;
BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08; Administrative correction 10-
21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-
3-08, cert. ef. 12-5-08; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-11; BLI 13-2013, f. & cert.
ef. 12-30-13

839-003-0235
Civil Action

(1) A person alleging an unlawful practice under ORS 659A.145 or
659A.421 or discrimination under federal housing law may file a civil
action as provided in 659A.870 to 659A.885, or 30.680. A person is not
required to file a complaint of a violation of state law with the division
before filing a civil action.

(2) A civil action alleging an unlawful practice under ORS 659A.145
or 659A.421 or discrimination under federal housing law, may be filed no
later than two years after the occurrence or termination of an alleged dis-
criminatory housing practice, or within two years after the breach of any
settlement agreement entered into under ORS 659A.840, whichever occurs
last. The two-year period may not include any time during which an admin-
istrative proceeding was pending with respect to the housing practice.

(3) After filing a complaint with the division, a complainant may file
a civil action in state or federal court alleging the same matters as those
alleged in the complaint filed with the division. The complainant should
notify the division of the civil action. When the division receives notice
from the complainant or complainant’s attorney, or court documents indi-
cating that such a civil action has been filed the division will not dismiss
the complaint until the civil trial commences. The division will notify the
complainant and respondent that the division has dismissed the complaint
and will take no further action.

(4) If Formal Charges have been issued with respect to a housing dis-
crimination complaint, and an administrative law judge has commenced a
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hearing on the record under ORS Chapter 659A, the complainant may not
commence a civil action in court that alleges the same matters.

(5) When the commissioner or the Attorney General has reasonable
cause to believe that a person or group of persons is engaged in a pattern or
practice of resistance to the rights protected by ORS 659A.145 or 659A.421
or federal housing law, the commissioner or the Attorney General may file
a civil action on behalf of the aggrieved individuals in the same manner as
an individual or group of individuals may file a civil action under

659A.885.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800 - 659A.890
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 13-2013, f. &
cert. ef. 12-30-13

839-003-0245
Commissioner’s Complaint

(1) The Commissioner of the Bureau of Labor and Industries may
make, sign and file a complaint whenever the commissioner has reason to
believe that any person or group of persons has been denied rights or is
about to be denied rights due to an unlawful practice under ORS 659A.145
or 659A 421 or federal housing law. The complaint will be processed in the
same manner as any other complaint filed under OAR 839-003-0200.

(2) The commissioner is the “complainant” in a commissioner’s com-
plaint.

(3) The commissioner may identify an aggrieved person or persons in
a commissioner’s complaint, by name, pseudonym or by general descrip-
tion as being affected by an alleged unlawful practice or otherwise similar-
ly situated to a person eligible to file a complaint under ORS 659A .820.

(4) Any cease and desist order issued in a proceeding in which the
commissioner filed a complaint may, in addition to any other action author-
ized by law, include remedies for an aggrieved person or persons.

(5) In the matter of concurrent complaints, nothing in these rules will
be construed to:

(a) Require or prohibit the filing of a commissioner’s complaint
involving the same or similar issues or allegations stated in any other com-
plaint filed with the division or circuit court by an individual under ORS
659A.820, 659A.825, or 659A.885;

(b) Require or prohibit the continued processing or initiation of a
commissioner’s complaint in the event that a complaint filed with the divi-
sion or circuit court by an individual under ORS 659A.820, 659A.825, or
659A.885, is resolved or dismissed, with or without remedy to the individ-
ual; or

(c) Alter or limit an individual’s private right of action provided under

ORS 659A.870 to 659A.885.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.800 - 659A.885
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 13-2013, f. &
cert. ef. 12-30-13

Rule Caption: Amending, adopting 839-005 rules regarding career
schools, social media, interns, substantial evidence, commissioner
complaints
Adm. Order No.: BLI 14-2013
Filed with Sec. of State: 12-30-2013
Certified to be Effective: 12-30-13
Notice Publication Date: 11-1-2013
Rules Adopted: 839-005-0300, 839-005-0305, 839-005-0310,
839-005-0315, 839-005-0320, 839-005-0325, 839-005-0400
Rules Amended: 839-005-0003, 839-005-0011, 839-005-0030, 839-
005-0060, 839-005-0065, 839-005-0070, 839-005-0075, 839-005-
0080, 839-005-0085, 839-005-0160, 839-005-0170, 839-005-0200,
839-005-0206
Subject: Amendments to 839-005-0003, 839-005-0011, 839-005-
0030 replace the term “complainant” with “aggrieved person”
because the Commissioner and Attorney General may bring com-
plaints on behalf of aggrieved persons

Amendments to 839-005-0003 implement newly enacted legisla-
tion extending employee protections under ORS 695A.030,
695A.082, 695A.109, 695A.112, 695A.136, 695A.142, 695A.199,
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695A.230, 695A.233, 695A.236, 695A.290, 695A.300, 695A.303,
695A.306, and 695A.315 to interns.

Amendments to 839-005-0206 make the definition of substantial
evidence in the Housing Discrimination section internally consistent
and consistent with Federal laws and necessary elements for prov-
ing discrimination.

Adoptions of 839-005-0300, 839-005-0305, 839-005-0310, 839-
005-0315, 839-005-0320, 839-005-0325 address discrimination by
Career Schools. These new rules reference the statutes prohibiting
unlawful discrimination by career schools which are enforced by
BOLI and clarify the BOLI’s standards and procedures.

Adoption of 839-005-0400 addresses unlawful employment prac-
tices by an employer related to employee’s social media accounts to
be consistent with newly enacted legislation.

Amendments to 839-005-0060, 839-005-0065, 839-005-0070,
839-005-0075, 839-005-0080 and 839-005-0085 replace the Oregon
Laws citation with ORS 659A.320, the statutory citation for limita-
tions on the lawful use of credit history in employment.

Amendments to 839-005-0200 change the definition of substan-
tially limits consistent with newly enacted legislation.

Amendments to 839-005-0160 make the definition of Victim of
Harassment consistent with definitions of Victim of Domestic Vio-
lence, Victim of Sexual Assault, and Victim of Stalking.

Amendments to 839-005-0160 and 839-005-0170 implement
newly enacted legislation.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-005-0003
Definitions

As used in enforcing ORS Chapter 659A, including housing discrim-
ination under 659A.145 or 659A 421 or federal housing law:

(1) “Aggrieved Person” means either:

(a) A person who is, or was at any time, eligible to file a complaint
under ORS 659A.820 or who is otherwise similarly situated; or

(b) A person who files a complaint under ORS 659A.825.

(2) “Bureau” means the Bureau of Labor and Industries.

(3) “Complainant” means an individual who files a complaint with
the division, personally or through the individual’s attorney, pursuant to the
guidelines provided in OAR 839-003-0025 or 839-003-0200 for complaints
alleging housing discrimination filed under ORS 659A.145, 659A 421 or
federal housing law.

(4) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(5) “Employee” does not include any individual employed by that
individual’s parents, spouse or child or in the domestic service of any per-
son.

(6) “Employer” means any person in this state who, directly or
through an agent, engages or utilizes the personal service of one or more
employees, reserving the right to control the means by which such service
is or will be performed. Employer also includes any public body that,
directly or through an agent, engages or utilizes the personal service of one
or more employees, reserving the right to control the means by which such
service is or will be performed, including all officers, agencies, depart-
ments, divisions, bureaus, boards and commissions of the legislative, judi-
cial and administrative branches of the state, all county and city governing
bodies, school districts, special districts, municipal corporations and all
other political subdivisions of the state. Employer also includes any person
who is in an employment relationship with an intern as defined in subsec-
tion (10) of this rule.

(7) “Employment agency” includes any person undertaking to pro-
cure employees or opportunities to work.

(8) “Gender expression” means the manner in which an individual’s
gender identity is expressed, including, but not limited to, through dress,
appearance, manner, or speech, whether or not that expression is different
from that traditionally associated with the individual’s assigned sex at birth.

(9) “Gender identity” means an individual’s gender-related identity,
whether or not that identity is different from that traditionally associated
with the individual’s assigned sex at birth, including, but not limited to, a
gender identity that is transgender or androgynous.

(10) “Intern” means a person who performs work for an employer for
the purpose of training if:

(a) The employer is not committed to hire the person performing the
work at the conclusion of the training period;
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(b) The employer and the person performing the work agree in writ-
ing that the person performing the work is not entitled to wages for the
work performed; and

(c) The work performed:

(A) Supplements training given in an education environment that may
enhance employability of the intern;

(B) Provides experience for the benefit of the person performing the
work;

(C) Does not displace regular employees;

(D) Is performed under the close supervision of existing staff; and

(E) Provides no immediate advantage to the employer providing the
training and may occasionally impede the operations of the employer.

(d) An intern is considered to be in an employment relationship with
an employer for the purposes of employee protections provided under ORS
659A.030, 659A.082, 659A.109, 659A.112, 659A.136, 659A.142,
659A.199, 659A.230, 659A.233, 659A.236, 659A.290, 659A.300,
659A.303, 659A.306, and 659A.315.

(e) “Intern” includes any person meeting the description set forth in
this rule regardless of the title of the person’s position or whether they are
currently enrolled in an education or training program.

(11) “Labor organization” includes any organization that is constitut-
ed for the purpose, in whole or in part, of collective bargaining or in deal-
ing with employers concerning grievances, terms or conditions of employ-
ment or of other mutual aid or protection in connection with employees.

(12) “Person” includes one or more individuals, partnerships, associ-
ations, labor organizations, limited liability companies, joint-stock compa-
nies, corporations, legal representatives, trustees, and trustees in bankrupt-
cy or receivers. “Person” also includes a public body as defined in ORS
30.260. For the purposes of 659A.145 or 659A 421 or federal housing law,
“person” also includes fiduciaries, mutual companies, trusts and unincor-
porated organizations.

(13) “Protected class” means a group of people protected by law from
discrimination on the basis of a shared characteristic, such as race, sex, sex-
ual orientation, disability, or other, or a perception of that characteristic.

(14) “Respondent” includes any person against whom a complaint or
charge of unlawful practices is filed with the division or whose name has
been added to such complaint or charge pursuant to ORS 659A.835(1).

(15) “Sex” means the anatomical, physiological and genetic charac-
teristics associated with being male or female.

(16) “Sexual orientation” means an individual’s actual or perceived
heterosexuality, homosexuality, bisexuality, or gender identity, regardless
of whether the individual’s gender identity, appearance, expression or
behavior differs from that traditionally associated with the individual’s

assigned sex at birth.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A, H.B. 2669, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 36-2007,
f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-25-08 thru 9-21-08;
Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08, cert. ef. 11-12-08 thru
5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 8-2010, f. & cert. ef. 2-24-10; BLI
14-2013, f. & cert. ef. 12-30-13

839-005-0011
Constructive Discharge

Constructive discharge occurs when an individual leaves employment
because of unlawful discrimination. The elements of a constructive dis-
charge are:

(1) The employer intentionally created or intentionally maintained
discriminatory working conditions related to the individual’s protected
class status;

(2) The working conditions were so intolerable that a reasonable per-
son in the individual’s circumstances would have resigned because of them;

(3) The employer desired to cause the individual to leave employment
as a result of those working conditions, or knew or should have known that
the individual was certain, or substantially certain, to leave employment as
a result of the working conditions; and

(4) The individual left employment as a result of the working condi-

tions.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A
Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; Renumbered
from 839-005-0035, BLI 7-2010, f. & cert. ef. 2-24-10; BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0030
Sexual Harassment

(1) Sexual harassment is unlawful discrimination on the basis of sex
and includes the following types of conduct:
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(a) Unwelcome sexual advances, requests for sexual favors, or other
conduct of a sexual nature when such conduct is directed toward an indi-
vidual because of that individual’s sex and:

(A) Submission to such conduct is made either explicitly or implicit-
ly a term or condition of employment; or

(B) Submission to or rejection of such conduct is used as the basis for
employment decisions affecting that individual.

(b) Any unwelcome verbal or physical conduct that is sufficiently
severe or pervasive to have the purpose or effect of unreasonably interfer-
ing with work performance or creating a hostile, intimidating or offensive
working environment.

(2) The standard for determining whether harassment based on an
individual’s sex is sufficiently severe or pervasive to create a hostile, intim-
idating or offensive working environment is whether a reasonable person in
the circumstances of the complaining individual would so perceive it.

(3) Employer proxy: An employer is liable for harassment when the
harasser’s rank is sufficiently high that the harasser is the employer’s proxy,
for example, the respondent’s president, owner, partner or corporate officer.

(4) Harassment by Supervisor plus Tangible Employment Action: An
employer is liable for sexual harassment by a supervisor with immediate or
successively higher authority over an individual when the harassment
results in a tangible employment action that the supervisor takes or causes
to be taken against that individual. A tangible employment action includes
but is not limited to the following:

(a) Terminating employment, including constructive discharge;

(b) Failing to hire;

(c) Failing to promote; or

(d) Changing a term or condition of employment, such as work
assignment, work schedule, compensation or benefits or making a decision
that causes a significant change in an employment benefit.

(5) Harassment by Supervisor, No Tangible Employment Action:
When sexual harassment by a supervisor with immediate or successively
higher authority over an individual is found to have occurred, but no tangi-
ble employment action was taken, the employer is liable if:

(a) The employer knew of the harassment, unless the employer took
immediate and appropriate corrective action.

(b) The employer should have known of the harassment. The division
will find that the employer should have known of the harassment unless the
employer can demonstrate:

(A) That the employer exercised reasonable care to prevent and
promptly correct any sexually harassing behavior; and

(B) That the aggrieved person unreasonably failed to take advantage
of any preventive or corrective opportunities provided by the employer or
to otherwise avoid harm.

(6) Harassment by Co-Workers or Agents: An employer is liable for
sexual harassment by the employer’s employees or agents who do not have
immediate or successively higher authority over the aggrieved person when
the employer knew or should have known of the conduct, unless the
employer took immediate and appropriate corrective action.

(7) Harassment by Non-Employees: An employer is liable for sexual
harassment by non-employees in the workplace when the employer or the
employer’s agents knew or should have known of the conduct unless the
employer took immediate and appropriate corrective action. In reviewing
such cases the division will consider the extent of the employer’s control
and any legal responsibility the employer may have with respect to the con-
duct of such non-employees.

(8) Withdrawn Consent: An employer is liable for sexual harassment
of an individual by the employer’s supervisory or non-supervisory employ-
ees, agents or non-employees, even if the acts complained of were of a kind
previously consented to by the aggrieved person, if the employer knew or
should have known that the aggrieved person had withdrawn consent to the
offensive conduct.

(9) When employment opportunities or benefits are granted because
of an individual’s submission to an employer’s sexual advances, requests
for sexual favors, or other sexual harassment, the employer is liable for
unlawful sex discrimination against other individuals who were qualified
for but denied that opportunity or benefit.

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.030

Hist.: BLI 19-2000, f. & cert. ef. 9-15-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 46-2006.
f. 12-29-06, cert. ef. 1-3-07; BLI 35-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 14-2013, f. &
cert. ef. 12-30-13
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839-005-0060
Purpose and Scope

(1) It is the policy of the State of Oregon to guarantee individuals the
fullest possible participation in the social and economic life of the state,
including employment. Obtainment or use by an employer of information
in an applicant’s credit history impacts the individual’s privacy, and must
relate only to the position for which the individual is being considered or
holds. The people of Oregon have the right to employment without unlaw-
ful discrimination on the basis of credit history.

(2) Prohibited discrimination is a basis of unlawful practices
described in ORS Chapter 659A and other chapters of the Oregon statutes.

(3) Any individual claiming to be aggrieved by an unlawful practice
including a violation of ORS 659A.320 may file a complaint under
659A.820 or may bring a civil action under 659A.885.

(4) The Civil Rights Division of the Bureau of Labor and Industries

enforces ORS 659A.320. These rules implement and interpret.
Stat. Auth.: 659A.805
Stats. Implemented: ORS 659A.320
Hist.: BLI 16-2010, f. 6-1-10, cert. ef. 7-1-10; BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0065
Definitions

(1) “Applicant” means an individual who has submitted information
for the purpose of gaining employment.

(2) “Credit history” means any written or other communication of any
information by a consumer reporting agency that bears on a consumer’s
creditworthiness, credit standing or credit capacity.

(3) “Division” means the Civil Rights Division of the Bureau of
Labor and Industries.

(4) “Employer” means any person who in this state, directly or
through an agent, engages or uses the personal service of one or more
employees, reserving the right to control the means by which such service
is or will be performed.

(5) “Respondent” includes any person against whom a complaint or
charge of unlawful practices is filed with the division or whose name has
been added to such complaint or charge pursuant to ORS 659A.835(1).

(6) “Substantially job-related” is defined in OAR 839-005-0080.
Stat. Auth.: ORS 659A 805

Stats. Implemented: ORS 659A.320

Hist.: BLI 16-2010, f. 6-1-10, cert. ef. 7-1-10; BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0070
Unlawful Discrimination

(1) It is an unlawful employment practice for an employer to obtain
or use for employment purposes information contained in the credit histo-
ry of an applicant for employment or an employee, or to refuse to hire, dis-
charge, demote, suspend, retaliate or otherwise discriminate against an
applicant or an employee with regard to promotion, compensation or the
terms, conditions or privileges of employment based on information in the
credit history of the applicant or employee.

(2) Obtainment or use of credit history information may not be con-
ducted in a manner that results in adverse impact discrimination as prohib-
ited by 42 U.S.C. § 2000e-2, ORS 659A.030 and OAR 839-005-0010. A
finding of adverse impact discrimination does not require establishment of
intentional discrimination.

(3) ORS 659A.320 permits an employer to obtain or use for employ-
ment purposes information contained in the credit history of an applicant or
employee under circumstances described at 659A.320(2). ORS
659A.320(2)(d) permits an employer to obtain or use information contained
in the credit history of an applicant or employee if the credit history infor-
mation is substantially job-related, and the employer’s reasons for the use
of such information are disclosed to the employee or prospective employee
in writing.

(4) The burden of proving the employer’s disclosure to the employee

of its reasons for the use of such information rests with the employer.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.320
Hist.: BLI 162010, f. 6-1-10, cert. ef. 7-1-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-11;
BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0075
Exceptions

ORS 659A.320 does not apply to:

(1) Employers that are federally insured banks or credit unions;

(2) Employers that are required by state or federal law to use individ-
ual credit history for employment purposes;

(3) Employees in or applicants for positions responsible for enforcing
the criminal laws of this state, including:
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(a) A public safety officer who is a member of a law enforcement unit;

(b) A peace officer commissioned by a city, port, school district, mass
transit district, county, Indian reservation, or the Criminal Justice Division
of the Department of Justice, the Oregon State Lottery Commission, the
Governor; or

(c) Employees in positions responsible for enforcing the criminal
laws of this state or laws or ordinances related to airport security; or

(4)(a) The obtainment or use by an employer of information in the
credit history of an applicant or employee because the information is sub-
stantially job-related, and the employer’s reasons for the use of such infor-
mation are disclosed to the employee or prospective employee in writing.

(b) The burden of proving the employer’s disclosure to the employee

rests with the employer.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.320
Hist.: BLI 14-2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012, f. & cert. ef. 2-8-12; BLI 14-
2013, f. & cert. ef. 12-30-13

839-005-0080
Substantially Job-Related

(1) The determination of whether credit history information is sub-
stantially job-related must be evaluated with respect to the position for
which the individual is being considered or holds.

(2) Credit history information of an applicant or employee is substan-
tially job-related if:

(a) An essential function of the position at issue requires access to
financial information not customarily provided in a retail transaction that is
not a loan or extension of credit. Financial information customarily provid-
ed in a retail transaction includes information related to the exchange of
cash, checks and credit or debit card numbers; or

(b) The position at issue is one for which an employer is required to
obtain credit history as a condition of obtaining insurance or a surety or

fidelity bond.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.320
Hist.: BLI 16-2010, f. 6-1-10, cert. ef. 7-1-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-11;
BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0085
Enforcement and Retaliation

(1) An employer’s duties and obligations under ORS 659A.320
extend to an employer that is a successor in interest as defined in OAR 839-
005-0014.

(2) An applicant or employee claiming a violation of ORS 659A.320
or these rules may file a complaint with the Civil Rights Division of the
Bureau of Labor and Industries in the manner provided by 659A.820.

(3) An applicant or employee claiming a violation of ORS 659A.320
may bring a civil action under 659A.885.

(4) Pursuant to ORS 659A.030(1)(f), it is an unlawful employment
practice for an employer to discharge, expel or otherwise discriminate
against any person because the person has filed a complaint, testified or
assisted in any proceeding in connection with 659A.320.

(5) Pursuant to ORS 659A.030(1)(g), it is an unlawful employment
practice for any person, whether an employer or an employee, to aid, abet,
incite, compel or coerce the doing of any of the acts in violation of

659A.320 or to attempt to do so.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.320
Hist.: BLI 16-2010, f. 6-1-10, cert. ef. 7-1-10; BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0160
Protection from Discrimination and Safety Accommodation for
Victims of Domestic Violence, Harassment, Sexual Assault or Stalking

(1) As provided in ORS 659A.290, it is an unlawful employment
practice for an employer, because an individual is a victim of domestic vio-
lence, harassment, sexual assault or stalking, to:

(a) Refuse to hire an otherwise qualified individual; or

(b) Discharge, threaten to discharge, demote, suspend or in any way
discriminate or retaliate against an individual with respect to promotion,
compensation or any other terms, conditions or privileges of employment.

(2) ORS 659A.290 requires employers to provide safety accommoda-
tion for victims of domestic violence, harassment, sexual assault or stalk-
ing.

(3) The Civil Rights Division (“division”) of the Bureau of Labor and

Industries enforces ORS 659A.290.

(4) Leave from employment is available for victims of domestic vio-
lence, harassment, sexual assault or stalking for purposes including but not
limited to: seeking legal or law enforcement remedies, seeking medical
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care or counseling, and for relocating or other safety measures. The divi-
sion enforces ORS 659A.270 to 659A.285, which require leave for victims
of domestic violence, harassment, sexual assault or stalking. OAR 839-
009-0321 to 839-009-0365 implement and interpret ORS 659A.270 to
659A.285.

(5) Paid leave is available for an eligible employee of a public
employer as provided in OAR 839-009-0363 and HB 3263, 77th Leg., Reg.
Session (Or. 2013).

(6) OAR 839-005-0160 to 839-005-0170 implement and interpret
ORS 659A.290.

(7) Definitions for OAR 839-005-0160 to 839-005-0170:

(a) “Victim of domestic violence” means:

(A) An individual who has been threatened with abuse or is a victim
of abuse, as defined in ORS 107.705; or

(B) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of domestic violence committed against the
victim as defined in subsection (a), including a member of the victim’s
immediate family.

(b) “Victim of harassment” means:

(A) An individual against whom harassment has been committed as
described in Oregon’s criminal code at ORS 166.065; or

(B) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of harassment committed against the victim
as defined in subsection (a), including a member of the victim’s immediate
family.

(C) In no event will the alleged perpetrator of the harassment be con-
sidered a victim for the purposes of these rules.

(c) “Victim of sexual assault” means:

(A) An individual against whom a sexual offense has been threatened
or committed as described in ORS 163.305 to 163.467 or 163.525; or

(B) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of a sexual assault committed against the
victim as defined in subsection (a), including a member of the victim’s
immediate family.

(d) “Victim of Stalking” means:

(A) An individual against whom stalking has been threatened or com-
mitted as described in ORS 163.732; or

(B) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of a stalking committed against the victim
as defined in subsection (a), including a member of the victim’s immediate
family; or

(C) An individual who has obtained a court’s stalking protective order
or a temporary court’s stalking protective order under ORS 30.866.

(e) In no event will an alleged perpetrator of domestic violence,
harassment, sexual assault or stalking be considered a victim for the pur-

poses of ORS 659A.290 or these rules.
Stat. Auth.: ORS 659A 805 & 659A.270
Stats. Implemented: ORS 659A.290, HB 3263, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 9-2010, f. & cert. ef. 2-24-10; BLI 14-2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-
2012, f. & cert. ef. 2-8-12; BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0170
Reasonable Safety Accommodation for Victims of Domestic Violence,
Harassment, Sexual Assault or Stalking

(1) It is an unlawful employment practice to refuse to make a reason-
able safety accommodation requested by an individual who is a victim of
or under threat of domestic violence, harassment, sexual assault, or stalk-
ing, unless the employer can demonstrate that the accommodation would
impose an undue hardship on the operation of the business of the employ-
er.

(2) “Reasonable safety accommodation” may include, but is not lim-
ited to, a transfer, reassignment, modified schedule, use of available paid
leave from employment, unpaid leave from employment, changed work
telephone number, changed work station, installed lock, implemented safe-
ty procedure or any other adjustment to a job structure, workplace facility
or work requirement in response to actual or threatened domestic violence,
harassment, sexual assault or stalking.

(3) Undue hardship means a significant difficulty and expense to an
employer’s business and includes consideration of the size of the employ-
er’s business. Other factors to consider in determining whether granting a
safety accommodation will cause an undue hardship on an employer’s busi-
ness include, but are not limited to:

(a) The safety accommodation requested and the relative cost to an
employer’s business;

(b) The overall financial resources of the employer’s facility or facil-
ities, the number of persons employed at the facility and the effect on
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expenses and resources or other impacts on the operation of the facility if
the safety accommodation were granted;

(c) The overall financial resources of the employer, the overall size of
the business of the employer with respect to the number of its employees
and the number, type and location of the employer’s facilities;

(d) The type of operations conducted by the employer, including the
composition, structure and functions of the employer’s workforce.

(4) Prior to making a reasonable safety accommodation, an employer
may require an individual to provide certification that the individual is a
victim of domestic violence, harassment, sexual assault, or stalking.

(a) An individual must provide a certification permitted under OAR
839-009-0362(5) within a reasonable time after receiving the employer’s
request for certification.

(b) Any of the following constitutes sufficient certification:

(A) A copy of a police report indicating that the individual was or is
a victim of domestic violence, harassment, sexual assault or stalking.

(B) A copy of a protective order or other evidence from a court or
attorney that the individual appeared in or is preparing for a civil or crimi-
nal proceeding related to domestic violence, harassment, sexual assault or
stalking.

(C) Documentation from an attorney, law enforcement officer, health
care professional, licensed mental health professional or counselor, mem-
ber of the clergy or victim services provider that the individual was or is
undergoing treatment or counseling, obtaining services or relocating as a
result of domestic violence, harassment, sexual assault or stalking.

(D) All records and information kept by an employer regarding a rea-
sonable safety accommodation made for an individual are confidential and
may not be released without the express permission of the individual,

unless otherwise required by law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.290, HB 3263, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 9-2010, f. & cert. ef. 2-24-10; BLI 14-2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-
2012, f. & cert. ef. 2-8-12; BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0200
Definitions

(1) “Aggrieved person” includes a person who believes that the per-
son:

(a) Has been injured by an unlawful practice or discriminatory hous-
ing practice; or

(b) Will be injured by an unlawful practice or discriminatory housing
practice that is about to occur.

(2) “Complainant” means an individual who files a complaint with
the division, personally or through the individual’s attorney, pursuant to the
guidelines provided under OAR 839-003-0200 for complaints alleging
housing discrimination filed under ORS 659A.145, 659A.421 or federal
housing law.

(3) “Disability” means:

(a) A physical or mental impairment that substantially limits one or
more major life activities of the individual.

(b) A record of having a physical or mental impairment that substan-
tially limits one or more major life activities of the individual. An individ-
ual has a record of having a physical or mental impairment if the individ-
ual has a history of, or has been misclassified as having, a physical or men-
tal impairment that substantially limits one or more major life activities of
the individual.

(c) A physical or mental impairment that the individual is regarded as
having.

(A) An individual is regarded as having a physical or mental impair-
ment if the individual has been subjected to an action prohibited under ORS
659A.112 to 659A.139 because of an actual or perceived physical or men-
tal impairment, whether or not the impairment limits or is perceived to limit
a major life activity of the individual.

(B) An individual is not regarded as having a physical or mental
impairment if the individual has an impairment that is minor and that has
an actual or expected duration of six months or less.

(4) “Dwelling” means any building, structure, or portion of a building
or structure that is occupied as, or designed or intended for occupancy as, a
residence by one or more families, and any vacant land that is offered for
sale or lease for the construction or location of any such building, structure,
or portion of such a building or structure. “Family” includes a single indi-
vidual.

(5) “Familial status” means the relationship between one or more
individuals who have not attained 18 years of age and the individual with
whom they are domiciled who is:
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(a) A parent or another person having legal custody of the individual;
or

(b) The designee of the parent or other person having such custody,
with the written permission of the parent or other person.

(c) “Familial status” includes any individual, regardless of age or
domicile, who is pregnant or is in the process of securing legal custody of
an individual who has not attained 18 years of age.

(d) “Domiciled” includes but is not limited to part-time residence in a
dwelling where an individual has a reasonable expectation of a continuing
right to return.

(6) “Federal Housing Law” means The Fair Housing Act (42 U.S.C.
3601 et seq.) for which the U.S. Department of Housing And Urban
Development has jurisdiction.

(7) “Major life activity” includes, but is not limited to:

(a) Caring for oneself;

(b) Performing manual tasks;

(c) Seeing;

(d) Hearing;

(e) Eating;

(f) Drinking;

(g) Sleeping;

(h) Walking;

(i) Standing;

(j) Lifting;

(k) Bending;

(1) Twisting;

(m) Speaking;

(n) Breathing;

(o) Cognitive functioning;

(p) Learning;

(q) Education;

(r) Reading;

(s) Concentrating;

(t) Remembering;

(u) Thinking;

(v) Communicating;

(w) Working: To be substantially limited in the major life activity of
working, an individual must be significantly restricted in the ability to per-
form a class of jobs or a broad range of jobs in various classes as compared
to the ability of an average person with comparable skill, experience, edu-
cation or other job-related requirements needed to perform those same posi-
tions;

(x) Socialization;

(y) Sitting;

(z) Reaching;

(aa) Interacting with others;

(bb) Sexual relations;

(cc) Employment;

(dd) Ambulation;

(ee) Transportation;

(ff) Operation of a major bodily function, including but not limited to:

(A) Functions of the immune system;

(B) Normal cell growth; and

(C) Digestive, bowel, bladder, neurological, brain, respiratory, circu-
latory, endocrine and reproductive functions; and

(gg) Ability to acquire, rent or maintain property.

(8) “Misclassified,” as used in ORS 659A.100(2)(b), means an erro-
neous or unsupported medical diagnosis, report, certificate or evaluation.

(9) “Person” includes one or more individuals, partnerships, associa-
tions, labor organizations, limited liability companies, joint stock compa-
nies, corporations, legal representatives, trustees, trustees in bankruptcy or
receivers, fiduciaries, mutual companies, trusts and unincorporated organi-
zations and public bodies as defined in ORS 30.260 that have the primary
purpose of serving, representing or otherwise benefiting the protected class.

(10) “Physical or mental impairment” means any physiological disor-
der or condition, cosmetic disfigurement, or anatomical loss affecting one
or more of the following body systems: neurological, musculoskeletal, spe-
cial sense organs, respiratory (including speech organs), cardiovascular,
reproductive, digestive, genito-urinary, hemic and lymphatic, skin and
endocrine; or any mental or psychological disorder, such as mental retarda-
tion, organic brain syndrome, traumatic brain injury, emotional or mental
illness, and specific learning disabilities.

(11) “Property” and “real property” means property used or intended
for commercial, business or residential purposes including, but not limited
to a dwelling.
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(12) “Purchaser” includes an occupant, prospective occupant, renter,
prospective renter, lessee, prospective lessee, buyer or prospective buyer.

(13) “Receipt or alleged receipt of treatment for a mental disorder,” as
used in ORS 659A.142(5), means actual treatment of an individual for a
mental condition or an assertion that the person received such treatment.

(14) “Regarded as having an impairment,” as used in ORS
659A.100(2)(c), means:

(a) An individual having a physical or mental impairment that does
not substantially limit a major life activity but who has been treated as hav-
ing an impairment by a seller, lessor, advertiser, real estate broker or sales-
person, or the agent of any seller, lessor, advertiser, real estate broker or
salesperson;

(b) An individual having a physical or mental impairment that sub-
stantially limits a major life activity only as a result of the attitude of oth-
ers toward such impairment; or

(¢) An individual having no physical or mental impairment but who is
treated as having an impairment by a seller, lessor, advertiser, real estate
broker or salesperson, or the agent of any seller, lessor, advertiser, real
estate broker or salesperson.

(15) “Residential real estate related transaction” means any of the fol-
lowing:

(a) The making or purchasing of loans or providing other financial
assistance:

(A) For purchasing, constructing, improving, repairing or maintaining
a dwelling; or

(B) Secured by residential real estate; or

(b) The selling, brokering or appraising of residential real property.

(16) “Substantially limits” means that an individual has an impair-
ment, had an impairment or is perceived as having an impairment that
restricts one or more major life activities of the individual as compared to
most people in the general population.

(a) An impairment need not prevent, or significantly or severely
restrict, the individual from performing a major life activity in order to be
considered substantially limiting.

(b) An impairment that substantially limits one major life activity of
the individual need not limit other major life activities of the individual.

(c) To have a disability (or to have a record of a disability) an indi-
vidual must be substantially limited in performing a major life activity as
compared to most people in the general population.

(d) An impairment that is episodic or in remission is considered to
substantially limit a major life activity of the individual if the impairment
would substantially limit a major life activity of the individual when the
impairment is active Nonetheless, not every impairment will constitute a
disability within the meaning of this section.

(e) The term “substantially limits” shall be construed in favor of broad
coverage of individuals to the maximum extent permitted by the terms of
ORS 659A.100 to 659A.145 and 659A.400 to 659A.425, and should not
require extensive analysis.

(17) “To rent” includes to lease, to sublease, to let and otherwise to
grant for a consideration the right to occupy premises not owned by the
occupant.

(18) “Treatment” includes examination, evaluation, diagnosis and
therapy by a health professional within the scope of the professional’s

applicable license.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103 - 659A.142; 659A.145, 659A 421, HB 2111, 77th Leg.,
Reg. Session (Or. 2013)
Hist.: BLI 36-2007, f. 12-27-07 cert. ef. 1-1-08; BLI 7-2008(Temp), f. 3-20-08, cert. ef. 3-
25-08 thru 9-21-08; Administrative correction 10-21-08; BLI 40-2008(Temp), f. 11-10-08,
cert. ef. 11-12-08 thru 5-1-09; BLI 43-2008, f. 12-3-08, cert. ef. 12-5-08; BLI 8-2010, f. &
cert. ef. 2-24-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-11; BLI 14-2013, f. & cert. ef. 12-
30-13

839-005-0206
Discrimination Theories: Housing

(1) For the purposes of housing discrimination complaints under ORS
659A.145 or 659A 421 or discrimination complaints under federal housing
law, a complainant need not be a member of a protected class. An aggrieved
person may file a complaint of housing discrimination.

(2) Substantial evidence of intentional unlawful discrimination exists
if the division’s investigation reveals reasonable cause for the
Commissioner to believe the facts concerning the alleged discriminatory
housing practice are sufficient to warrant the initiation of a civil action in
circuit court under one of the following theories:

(a) Specific Intent Theory: The respondent knowingly and purpose-
fully discriminates against an individual because of that individual’s mem-
bership in a protected class.
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(b) Different or Unequal Treatment Theory: The respondent treats
members of a protected class differently than others who are not members
of that protected class. When the respondent makes this differentiation
because of the individual’s protected class and not because of legitimate,
non-discriminatory reasons, unlawful discrimination exists. In establishing
a case of different or unequal treatment:

(A) There must be substantial evidence that the individual was
harmed or was about to be harmed by the action of the respondent under
circumstances that make it appear that the respondent treated the individual
differently than comparably situated individuals who were not members of
the individual’s protected class. Substantial evidence of discrimination
exists if the division’s investigation reveals evidence that a reasonable per-
son would accept as sufficient to support that protected class membership
was a motivating factor for the respondent’s alleged unlawful action. If the
respondent fails to rebut this evidence with evidence of a legitimate non-
discriminatory reason, the division will conclude that substantial evidence
of discrimination exists.

(i) Pretext: If the respondent rebuts the evidence with evidence of a
legitimate non-discriminatory reason, but there is substantial evidence that
the respondent’s reason is a pretext for discrimination, the division will
conclude there is substantial evidence of unlawful discrimination.

(i) Mixed Motive: If the respondent presents substantial evidence
that a legitimate, non-discriminatory reason contributed to the respondent’s
action, but the division finds the individual’s protected class membership
was also a substantial factor in the respondent’s action, the division will
determine there is substantial evidence of unlawful discrimination.

(B) The complainant at all times has the burden of proving that the
individual’s protected class was the motivating factor for the respondent’s
unlawful action.

(3) Adverse Impact Discrimination in Housing:

(a) For the purposes of interpreting ORS 90.390, a court or the com-
missioner may find that a person has violated or is going to violate
659A.145 or 659A 421 if:

(A) The person applies a facially neutral housing policy to a member
of a protected class;

(B) Application of the policy adversely impacts members of the pro-
tected class to a greater extent than the policy impacts persons generally.

(b) In determining under subsection (a) of this section whether a vio-
lation has occurred or will occur and, if it is determined that a violation has
occurred or will occur, what relief should be granted, a court or the com-
missioner will consider:

(A) The significance of the adverse impact on the protected class;

(B) The importance and necessity of any business purpose for the
facially neutral housing policy; and

(C) The availability of less discriminatory alternatives for achieving
the business purpose for the facially neutral housing policy.

(4) As used in enforcing ORS 659A.145 or 659A 421 or federal hous-
ing law, harassment on the basis of a protected class is an unlawful practice
in housing when:

(a) Conduct of a verbal or physical nature relating to protected class-
es is unlawful when substantial evidence of the elements of intentional dis-
crimination, as described in section (2) of this rule is shown; and

(A) Such conduct is sufficiently severe or pervasive to have the pur-
pose or effect of creating an intimidating, hostile, or offensive environment;
or

(B) Submission to such conduct is made either explicitly or implicit-
ly a term or condition of housing; or

(C) Submission to or rejection of such conduct is used as the basis for
housing decisions affecting that individual.

(b) The standard for determining whether harassment is sufficiently
severe or pervasive to create a hostile, intimidating or offensive environ-
ment is whether a reasonable person in the circumstances of the individual
against whom the harassment is directed would so perceive it.

(5) Tenant-on-tenant harassment: A housing provider is liable for a
resident’s harassment of another resident when the housing provider knew
or should have known of the conduct, unless the housing provider took
immediate and appropriate corrective action.

(6) Harassment by Employees or Agents: A housing provider is liable
for harassment of a resident by the housing provider’s employees or agents
when the housing provider knew or should have known of the conduct,
unless the housing provider took immediate and appropriate corrective
action.

(7) Discrimination based on disability may involve intentional dis-
crimination, including harassment, or discrimination that need not be inten-
tional, including adverse impact, or the failure to permit reasonable modi-
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fications, the refusal to make reasonable accommodations or the failure to
design and construct covered buildings under applicable rules. To be pro-
tected from discrimination based on disability, an individual must have a
disability, as described in ORS 659A.104 and the relevant rules.
Reasonable accommodation in real property transactions is covered by
659A.145 and OAR 839-005-0220. Reasonable modifications in housing
and the design and construction of covered buildings are covered by ORS
659A.145. Claims of disability discrimination brought under federal hous-

ing law are defined under that law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103 - 659A.142; 659A.145, 659A 421
Hist.: BLI 8-2010, f. & cert. ef. 2-24-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-11; BLI 14-
2013, f. & cert. ef. 12-30-13

839-005-0300
Purpose and Scope

(1) ORS 345.240 prohibits unlawful discrimination by career schools
licensed under 345.010 to 345.450.

(2) A violation of ORS 345.240 is an unlawful practice under ORS
Chapter 659A. The provisions of ORS Chapter 659A that apply to unlaw-
ful practices, apply to alleged violations of 345.240, including but not lim-
ited to 659A.030(1)(f) and 659A.800 through 659A.865.

(3) Any individual claiming to be aggrieved by an unlawful practice
including a violation of ORS 345.240 may file a complaint with the
Commissioner of the Bureau of Labor and Industries under 659A.820.

(4) The Civil Rights Division of the Bureau of Labor and Industries

enforces ORS 345.240. These rules implement and interpret 345.240.
Stat. Auth.: ORS 651.060
Stats. Implemented: ORS 345.240
Hist.: BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0305
Definitions

For purposes of ORS 345.240 and these rules:

(1) “Agent” means a person employed by or for a career school for
the purpose of procuring students, enrollees or subscribers by solicitation in
any form, made at a place or places other than the school office or place of
business of such school.

(2) “Career school” includes any private proprietary professional,
technical, home study, correspondence, business or other school instruc-
tion, organization or person that offers any instruction or training for the
purpose or purported purpose of instructing, training or preparing persons
for any profession. “Career school” includes those required to be licensed
under ORS 345.010 to 345.450, and excludes entities described in 345.015.
Entities excluded by 345.015 but receiving state funds, may be subject to
659.850, which is under the jurisdiction of the State Board of Higher
Education.

(3) “Discrimination” means any act that unreasonably differentiates
treatment, intended or unintended, or any act that is fair in form but dis-
criminatory in operation, either of which is based on age, disability, nation-
al origin, race, color, marital status, religion, sex or sexual orientation.

(4) “Sexual orientation” means an individual’s actual or perceived
heterosexuality, homosexuality, bisexuality or gender identity, regardless of
whether the individual’s gender identity, appearance, expression or behav-
ior differs from that traditionally associated with the individual’s sex at

birth.
Stat. Auth.: ORS 651.060
Stats. Implemented: ORS 345.240, 345.010 & 659.850
Hist.: BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0310
Unlawful Discrimination

(1) No career school or its agent may, based on the protected classes
of age, disability, national origin, race, color, marital status, religion, sex or
sexual orientation of an individual or any other individual with whom that
individual associates:

(a) Refuse admission to any individual;

(b) Discriminate in any aspect of admission or enrollment against any
individual;

(c ) Discriminate in giving instruction to any individual;

(d) Discriminate in requirements for or the provision of aid, benefits,
or services;

(e) Discriminate in application of rules of behavior, sanctions, or any
other treatment; or

(f) Otherwise limit any individual in the enjoyment of any right, priv-
ilege, advantage, or opportunity.

(2) No career school may aid or perpetuate discrimination by joining
or remaining a member of any organization that discriminates, based on the
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protected classes in subsection (1) of this rule, in providing any aid, bene-
fit, or service to students or employees.

Stat. Auth.: ORS 651.060

Stats. Implemented: ORS 345.240 & 659.850

Hist.: BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0315
Discrimination Theories for Career Schools

(1) Intentional Unlawful Discrimination: Substantial evidence of
intentional unlawful discrimination exists if the division’s investigation
reveals evidence that a reasonable person would accept as sufficient to sup-
port the following elements:

(a) The respondent is a respondent as defined by ORS 659A.001(10)
and OAR 839-005-0003(12) of these rules;

(b) The complainant is a member of a protected class;

(c) The complainant was harmed by an action of the respondent; and

(d) The complainant’s protected class was the motivating factor for
the respondent’s action. In determining whether the complainant’s protect-
ed class was the reason for the respondent’s action, the division uses
whichever of the following theories applies:

(A) Specific Intent Theory: The respondent knowingly and purpose-
fully discriminates against an individual because of that individual’s mem-
bership in a protected class, unless the respondent can show that a bona fide
voluntary, court-ordered affirmative action plan (OAR 839-005-0013(3))
allows the action.

(B) Different or Unequal Treatment Theory: The respondent treats
members of a protected class differently than others who are not members
of that protected class. When the respondent makes this differentiation
because of the individual’s protected class and not because of legitimate,
non-discriminatory reasons, unlawful discrimination exists. In establishing
a case of different or unequal treatment:

(i) There must be substantial evidence that the complainant was
harmed by an action of the respondent under circumstances that make it
appear that the respondent treated the complainant differently than compa-
rably situated individuals who were not members of the complainant’s pro-
tected class. Substantial evidence of discrimination exists if the division’s
investigation reveals evidence that a reasonable person would accept as suf-
ficient to support that protected class membership was a motivating factor
for the respondent’s alleged unlawful action. If the respondent fails to rebut
this evidence with evidence of a legitimate non-discriminatory reason, the
division will conclude that substantial evidence of unlawful discrimination
exists.

(I) Pretext: If the respondent rebuts the evidence with evidence of a
legitimate non-discriminatory reason, but there is substantial evidence that
the respondent’s reason is a pretext for discrimination, the division will
conclude there is substantial evidence of unlawful discrimination.

(II) Mixed Motive: If the respondent presents substantial evidence
that a legitimate, non-discriminatory reason contributed to the respondent’s
action, but the division finds the individual’s protected class membership
was also a substantial factor in the respondent’s action, the division will
determine there is substantial evidence of discrimination.

(ii) The complainant at all times has the burden of proving that the
complainant’s protected class was the reason for the respondent’s unlawful
action.

(2) Harassment based on an individual’s protected class is a type of
intentional unlawful discrimination.

(a) Conduct of a verbal or physical nature relating to protected class-
es other than sex is unlawful when substantial evidence of the elements of
intentional discrimination, as described in section (1) of this rule, is shown
and:

(A) Such conduct is sufficiently severe or pervasive to have the pur-
pose or effect of unreasonably interfering with an individual’s performance
or creating an intimidating, hostile or offensive environment;

(B) Submission to such conduct is made either explicitly or implicit-
ly a term or condition of enrollment; or

(C) Submission to or rejection of such conduct is used as the basis for
enrollment decisions affecting that individual.

(b) The standard for determining whether harassment is sufficiently
severe or pervasive to create a hostile, intimidating or offensive environ-
ment is whether a reasonable person in the circumstances of the complain-
ing individual would so perceive it.

(3) Adverse Impact Discrimination: Substantial evidence of adverse
impact discrimination does not require establishment of intentional dis-
crimination as provided in (1) of this rule. Adverse impact discrimination
exists if the division’s investigation reveals evidence that a reasonable per-
son would accept as sufficient to support the following elements:
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(a) The respondent is a respondent as defined by ORS 659A.001(10)
and OAR 839-005-0003(10) of these rules;

(b) The respondent has a standard or policy that is applied equally.

(c) The standard or policy has the effect of screening out or otherwise
affecting members of a protected class at a significantly higher rate than
others who are not members of that protected class; and

(d) The complainant is a member of the protected class adversely
affected by the respondent’s standard or policy and has been harmed by the
respondent’s application of the standard or policy.

(4) Reasonable Accommodation of Religion: A career school must
reasonably accommodate a student’s or applicant’s religious belief, obser-
vance or practice unless the career school can demonstrate that such accom-

modation would cause it undue hardship.
Stat. Auth.: ORS 651.060
Stats. Implemented: ORS 345.240, 345.120 & 345.060
Hist.: BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0320
Authority of Superintendent of Public Instruction Related to
Complaints Under ORS 345.240

(1) Pursuant to ORS 345.120, the Superintendent of Public
Instruction of the State of Oregon has authority to suspend or revoke licens-
es of career schools violating 345.010 to 345.450 or any applicable rule. A
certified copy of a finding by the Commissioner of the Bureau of Labor and
Industries in a contested case proceeding under 659A.850 that the school
has violated 345.240 is adequate proof of the violation.

(2) Pursuant to ORS 345.060, the Superintendent of Public
Instruction may accept service of all actions or proceedings brought against

a career school not domiciled in Oregon.
Stat. Auth.: ORS 651.060
Stats. Implemented: ORS 345.240, 345.120 & 345.060
Hist.: BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0325
Retaliation or Discrimination Prohibited

Pursuant to ORS 659A.030(1)(f), it is an unlawful practice for a
career school or its agent to retaliate or discriminate against any individual
because the individual has filed a complaint, testified or assisted in any pro-
ceeding in connection with 345.240 or ORS Chapter 659A.

Stat. Auth.: ORS 651.060

Stats. Implemented: ORS 345.240 & 659A.030
Hist.: BLI 14-2013, f. & cert. ef. 12-30-13

839-005-0400
Unlawful Employment Practice

(1) It is an unlawful employment practice for an employer to:

(a) Require or request an employee or an applicant for employment to
disclose or to provide access through the employee’s or applicant’s user
name and password, password or other means of authentication that pro-
vides access to a personal social media account;

(b) Compel an employee or applicant for employment to add the
employer or an employment agency to the employee’s or applicant’s list of
contacts associated with a social media website;

(c) Except as provided in subsection (4)(b) of this section, compel an
employee or applicant for employment to access a personal social media
account in the presence of the employer and in a manner that enables the
employer to view the contents of the personal social media account that are
visible only when the personal social media account is accessed by the
account holder’s user name and password, password or other means of
authentication;

(d) Take, or threaten to take, any action to discharge, discipline or oth-
erwise penalize an employee for the employee’s refusal to disclose, or to
provide access through, the employee’s user name and password, password
or other means of authentication that is associated with a personal social
media account, to add the employer to the employee’s list of contacts asso-
ciated with a social media website or to access a personal social media
account as described in paragraph (c) of this subsection; or

(e) Fail or refuse to hire an applicant for employment because the
applicant refused to disclose, or to provide access through, the applicant’s
user name and password, password or other means of authentication that is
associated with a personal social media account, to add the employer to the
applicant’s list of contacts associated with a social media website or to
access a personal social media account as described in paragraph (c) of this
subsection.

(2) An employer may require an employee to disclose any username
and password, password or other means for accessing an account provided
by, or on behalf of, the employer or to be used on behalf of the employer.
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(3) An employer may not be held liable for the failure to request or
require an employee or applicant to disclose the information specified in
subsection (1)(a) of this section.

(4) Nothing in this section prevents an employer from:

(a) Conducting an investigation, without requiring an employee to
provide a user name and password, password or other means of authentica-
tion that provides access to a personal social media account of the employ-
ee, for the purpose of ensuring compliance with applicable laws, regulato-
ry requirements or prohibitions against work-related employee misconduct
based on receipt by the employer of specific information about activity of
the employee on a personal online account or service.

(b) Conducting an investigation permitted under this subsection that
requires an employee, without providing a user name and password, pass-
word or other means of authentication that provides access to a personal
social media account of the employee, to share content that has been report-
ed to the employer that is necessary for the employer to make a factual
determination about the matter.

(c) Complying with state and federal laws, rules and regulations and
the rules of self-regulatory organizations.

(5) Nothing in this section prohibits an employer from accessing
information available to the public about the employee or applicant that is
accessible through an online account.

(6) If an employer inadvertently receives the user name and password,
password or other means of authentication that provides access to a per-
sonal social media account of an employee through the use of an electron-
ic device or program that monitors usage of the employer’s network or
employer-provided devices, the employer is not liable for having the infor-
mation but may not use the information to access the personal social media
account of the employee.

(7) As used in this section, “social media” means an electronic medi-
um that allows users to create, share and view user-generated content,
including, but not limited to, uploading or downloading videos, still photo-
graphs, blogs, video blogs, podcasts, instant messages, electronic mail or

Internet website profiles or locations.
Stat. Auth.: ORS 659A 805
Stats. Implemented: HB 2654, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 14-2013, f. & cert. ef. 12-30-13

Rule Caption: Amending, adopting and renumbering rules in
Division 839-006 regarding disabilities

Adm. Order No.: BLI 15-2013

Filed with Sec. of State: 12-30-2013

Certified to be Effective: 12-30-13

Notice Publication Date: 11-1-2013

Rules Adopted: 839-006-0291, 839-006-0292, 839-006-0345
Rules Amended: 839-006-0205, 839-006-0212, 839-006-0270, 839-
006-0290, 839-006-0295, 839-006-0305

Rules Renumbered: 839-006-0332 to 839-006-0350

Rules Ren. & Amend: 839-006-0307 to 839-006-0340

Subject: Amendments to 839-006-0205 and 839-006-0212 make the
rules consistent with newly enacted legislation regarding substantial
limitations.

Amendments to 839-006-0270 and 839-006-0295 and adoption of
839-006-0292 provide definitions for auxiliary aids and services for
state government. Adoption of 839-006-0291 would provide clari-
fication for reasonable modifications by state government. These are
all consistent with the Americans with Disabilities Act and ORS
659A.139. Amendments to 839-006-0290 implement newly enact-
ed legislation regarding places of public accommodation and state
government.

Amendments to 839-006-0305 modify the definition of place of
public accommodation consistent with newly enacted legislation.

Amendments and renumbering of 839-006-0307 to 839-006-0340
reorganize the rule as theories of discrimination that apply to state
government and places of public accommodation. The amendments
would also replace the term “complainant” with “individual” because
the Commissioner and the Attorney General may bring complaints
on behalf on individuals with disabilities

Adoption of 839-006-0345 provides information on assistance ani-
mals in places of public accommodation and state government, con-
sistent with newly enacted legislation.
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Renumbering of 839-006-0332 to 839-006-0350 moves the exist-
ing rule without amendments, as the subject of the rule, requirements
for transient lodging, is separate and not a part of the Oregon
disability statutes.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-006-0205
Definitions

(1) “Disability” means:

(a) A physical or mental impairment that substantially limits one or
more major life activities of the individual.

(b) A record of having a physical or mental impairment that substan-
tially limits one or more major life activities of the individual. An individ-
ual has a record of having a physical or mental impairment if the individ-
ual has a history of, or has been misclassified as having, a physical or men-
tal impairment that substantially limits one or more major life activities of
the individual.

(c) A physical or mental impairment that the individual is regarded as
having.

(A) An individual is regarded as having a physical or mental impair-
ment if the individual has been subjected to an action prohibited under ORS
659A.112 to 659A.139 because of an actual or perceived physical or men-
tal impairment, whether or not the impairment limits or is perceived to limit
a major life activity of the individual.

(B) An individual is not regarded as having a physical or mental
impairment if the individual has an impairment that is minor and that has
an actual or expected duration of six months or less.

(2) “Employer” means any person that employs six or more persons
and includes the state, counties, cities, districts, authorities, public corpora-
tions and entities and their instrumentalities, except the Oregon National
Guard, as provided in ORS 659A.106. The “six or more persons” need not
be employed within Oregon.

(3) “Employment agency” includes any person undertaking to pro-
cure employees or opportunities to work.

(4) “Essential functions” are the fundamental duties of a position an
individual with a disability holds or desires.

(a) A job function may be essential for any of several reasons, includ-
ing but not limited to, the following:

(A) The position exists to perform that function;

(B) A limited number of employees is available to carry out the essen-
tial function; or

(C) The function is highly specialized so that the position incumbent
was hired for the expertise or ability required to perform the function.

(b) Evidence of whether a particular function is essential includes but
is not limited to:

(A) The amount of time spent performing the function;

(B) The consequences of not performing the function;

(C) The terms of a collective bargaining agreement;

(D) The work experience of past incumbents in the job; and

(E) The current work experience of incumbents in similar jobs.

(5) “Labor organization” includes any organization constituted for the
purpose, in whole or in part, of collective bargaining or dealing with
employers concerning grievances, terms or conditions of employment or of
other mutual aid or protection in connection with employees.

(6) “Major life activity” includes, but is not limited to:

(a) Caring for oneself;

(b) Performing manual tasks;

(c) Seeing;

(d) Hearing;

(e) Eating;

(f) Drinking;

(g) Sleeping;

(h) Walking;

(i) Standing;

(j) Lifting;

(k) Bending;

(1) Twisting;

(m) Speaking;

(n) Breathing;

(o) Cognitive functioning;

(p) Learning;

(q) Education;

(r) Reading;

(s) Concentrating;

(t) Remembering;

February 2014: Volume 53, No. 2



ADMINISTRATIVE RULES

(u) Thinking;

(v) Communicating;

(w) Working: To be substantially limited in the major life activity of
working, an individual must be significantly restricted in the ability to per-
form a class of jobs or a broad range of jobs in various classes as compared
to the ability of an average person with comparable skill, experience, edu-
cation or other job-related requirements needed to perform those same posi-
tions;

(x) Socialization;

(y) Sitting;

(z) Reaching;

(aa) Interacting with others;

(bb) Sexual relations;

(cc) Employment;

(dd) Ambulation;

(ee) Transportation;

(ff) Operation of a major bodily function, including but not limited to:

(A) Functions of the immune system;

(B) Normal cell growth; and

(C) Digestive, bowel, bladder, neurological, brain, respiratory, circu-
latory, endocrine and reproductive functions; and

(gg) Ability to acquire, rent or maintain property.

(7) “Medical,” as used in ORS 659A.133 and 659A.136 and these
rules, means any information, whether oral, written or electronic that:

(a) Is created or received by an employer; and

(b) Relates to the past, present, or future physical or mental health sta-
tus or condition of an individual.

(8) “Misclassified,” as used in ORS 659A.104(b), means an erroneous
or unsupported medical diagnosis, report, certificate or evaluation.

(9) “Physical or mental impairment” means any physiological disor-
der or condition, cosmetic disfigurement, or anatomical loss affecting one
or more of the following body systems: neurological, musculoskeletal, spe-
cial sense organs, respiratory (including speech organs), cardiovascular,
reproductive, digestive, genito-urinary, hemic and lymphatic, skin and
endocrine; or any mental or psychological disorder, such as mental retarda-
tion, organic brain syndrome, traumatic brain injury, emotional or mental
illness, and specific learning disabilities.

(10) A “qualified individual with a disability” is an individual with a
disability who satisfies the requisite skill, experience, education and other
job-related requirements of a position that the individual holds or desires,
and who can, with or without reasonable accommodation, perform the posi-
tion’s essential functions.

(11) “Reasonable accommodation” is defined in OAR 839-006-0206.

(12) “Substantially limits” means that an individual has an impair-
ment, had an impairment or is perceived as having an impairment that
restricts one or more major life activities of the individual as compared to
most people in the general population.

(a) An impairment need not prevent, or significantly or severely
restrict, the individual from performing a major life activity in order to be
considered substantially limiting.

(b) An impairment that substantially limits one major life activity of
the individual need not limit other major life activities of the individual.

(c) In determining whether an impairment substantially limits a major
life activity, the ability of the individual with the impairment to perform
that major life activity is compared to that of individuals in the general pop-
ulation.

(d) Factors that could affect whether an impairment “substantially
limits a major life activity” include, but are not limited to, the presence of
other impairments that combine to make the impairment disabling.

(e) An impairment that is episodic or in remission is considered to
substantially limit a major life activity of the individual if the impairment
would substantially limit a major life activity of the individual when the
impairment is active. Nonetheless, not every impairment will constitute a

disability within the meaning of this section.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103 - 659A.142, H.B. 2111, 77th Leg., Reg. Session (Or.
2013)
Hist.: BL 2-1984, f. & ef. 1-31-84; BL 15-1990, f. 10-29-90, cert. ef. 11-1-90; BL 4-1996, f.
& cert. ef. 3-12-96; BL 2-1998, f. & cert. ef. 2-3-98; BLI 15-2000, f. & cert. ef. 8-11-00; BLI
10-2002, f. & cert. ef. 5-17-02; BLI 9-2006, f. 3-16-06, cert. ef. 3-20-06; BLI 4-2007, f. 1-
29-07, cert. ef. 2-1-07; BLI 8-2010, f. & cert. ef. 2-24-10; BLI 15-2013, f. & cert. ef
12-30-13
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839-006-0212
Determining Whether an Impairment Substantially Limits a Major
Life Activity

(1) When determining whether an impairment substantially limits a
major life activity of an individual, the determination shall be made with-
out regard to the ameliorative effects of mitigating measures, including:

(a) Medication;

(b) Medical supplies, equipment or appliances;

(c) Low vision devices or other devices that magnify, enhance or oth-
erwise augment a visual image, except that ordinary eyeglasses or contact
lenses or other similar lenses that are intended to fully correct visual acuity
or eliminate refractive error may be considered when determining whether
an impairment substantially limits a major life activity of an individual;

(d) Prosthetics, including limbs and devices;

(e) Hearing aids, cochlear implants or other implantable hearing
devices;

(f) Mobility devices;

(g) Oxygen therapy equipment or supplies;

(h) Assistive technology;

(i) Reasonable accommodations or auxiliary aids or services; or

(j) Learned behavioral or adaptive neurological modifications.

(2) The non-ameliorative effects of mitigating measures, such as neg-
ative side effects of medication or burdens associated with following a par-
ticular treatment regimen, may be considered when determining whether an
individual’s impairment substantially limits a major life activity.

(3) The determination of whether a person is substantially limited in

a major life activity shall be made on a case-by-case basis.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103 - 659A.142
Hist.: BL 2-1998, f. & cert. ef. 2-3-98; BLI 15-2000, f. & cert. ef. 8-11-00; BLI 10-2002, f.
& cert. ef. 5-17-02; BLI 8-2010, f. & cert. ef. 2-24-10; BLI 15-2013, f. & cert. ef 12-30-13

839-006-0270
Purpose and Scope: State Government

(1) ORS 659A.103 provides that it is the policy of the State of Oregon
to guarantee individuals the fullest possible participation in the social and
economic life of the state, including participating in and receiving the ben-
efits of the services, programs and activities of state government, without
discrimination on the basis of disability.

(2) ORS 659A.142(5) provides that:

(a) It is an unlawful practice for state government to exclude an indi-
vidual from participation in or deny an individual the benefits of the serv-
ices, programs or activities of state government or to make any distinction,
discrimination or restriction because the individual has a disability.

(b) State government shall make reasonable modifications in servic-
es, programs or activities, including but not limited to policies and proce-
dures, when the modifications are necessary for state government to com-
ply with ORS 659A.142(5).

(c) State government shall provide auxiliary aids and services when
necessary to ensure equal access to state government programs, services,
and activities.

(3) Theories applied in cases of alleged discrimination under ORS
659A.142(5) are found in OAR 839-006-0340.

(4) An individual claiming a violation of ORS 659A.142(5) may file
a complaint with the Civil Rights Division as provided in OAR 839-003-

0025.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.142(5)
Hist.: BLI 21-2005, f. 10-20-05, cert. ef. 10-21-05; BLI 14-2008, f. 5-30-08, cert. ef. 6-6-08;
BLI 8-2010, f. & cert. ef. 2-24-10; BLI 8-2010, f. & cert. ef. 2-24-10; BLI 15-2013, f. & cert.
ef 12-30-13

839-006-0290
Other Statutes, Regulations and Agencies Governing Access by or
Discrimination Against Persons with Disabilities

(1) Public transportation services, programs, and activities of public
entities are subject to Title IT of the federal Americans with Disabilities Act
and regulated by the U.S. Department of Transportation. See 42 USC
12141 § 221 and 49 CFR § 37. Public transportation is covered by ORS
659A.142(4).

(2) Accessibility of government facilities is subject to Title II of the
Americans with Disabilities Act, 42 USC §12131. The U.S. Department of
Justice regulates existing government facilities (28 CFR § 35.150) and new
construction and alterations to government facilities (28 CFR § 35.151).
The Oregon Department of Consumer and Business Services has jurisdic-
tion over disability access to state and local government facilities in
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Oregon. See ORS 447.210 to 447.310 and administrative rules and stan-
dards adopted pursuant thereto.

(3) The federal Rehabilitation Act provides that no otherwise quali-
fied individual with a disability in the United States shall, solely by reason
of her or his disability, be excluded from participation in, be denied the ben-
efits of, or be subjected to discrimination under any program or activity
receiving federal financial assistance or under any program or activity con-
ducted by any federal executive agency or by the United States Postal
Service. 29 USC § 794.

(4) Discrimination against individuals with disabilities in employ-
ment is subject to ORS 659A.103 to 659A.139 and OAR 839-006-0200 to
0265.

(5) Discrimination against individuals with disabilities by places of
public accommodation is subject to ORS 659A.142(4) and OAR 839-006-
0300 to 0335.

(6) Assistance animals in places of public accommodation or access
to state government are subject to SB 610, 77th Leg., Reg. Session (Or.
2013) and OAR 839-006-0345.

(7) Discrimination against individuals with disabilities in real proper-
ty transactions is subject to ORS 659A.142, 659A.145 and OAR 839-005-

0195 to 839-005-0220.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103 - .142, HB 2668, 77th Leg., Reg. Session (Or. 2013) and
SB 610, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 21-2005, f. 10-20-05, cert. ef. 10-21-05; BLI 14-2008, f. 5-30-08, cert. ef. 6-6-08;
BLI 8-2010, f. & cert. ef. 2-24-10; BLI 15-2013, f. & cert. ef 12-30-13

839-006-0291
Reasonable Modifications: State Government

(1) State government shall make reasonable modifications in servic-
es, programs or activities, including but not limited to policies and proce-
dures, when the modifications are necessary for state government to com-
ply with ORS 659A.142(5) unless state government can demonstrate that
making the modifications would result in a fundamental alteration in the
nature of the service, program, or activity or would result in undue finan-
cial or administrative burdens on state government. This will be determined
on a case by case basis.

(2) ORS 659A.142(5) and these rules are not intended to:

(a) Create an independent entitlement to any service, program or
activity of state government; or

(b) Require state government to take any action that it can demon-
strate would result in a fundamental alteration in the nature of a service,
program or activity or would result in undue financial or administrative
burdens, as determined on a case-by-case basis.

(3) In determining whether financial and administrative burdens are
undue for purposes of ORS 659A.142(5) and these rules, all resources
available for use in the funding and operation of the service, program, or
activity will be considered.

(4) Nothing in ORS 659A.142(5) or these rules prohibits state gov-
ernment from providing benefits, services, or advantages to individuals

with disabilities beyond those required by 659A.142(5) or these rules.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.142(5)
Hist.: BLI 15-2013, f. & cert. ef 12-30-13

839-006-0292
Definitions — Auxiliary Aids and Services: State Government

(1) “Qualified interpreter” means an interpreter who, via a video
remote interpreting (VRI) service or an on-site appearance, is able to inter-
pret effectively, accurately, and impartially, both receptively and expres-
sively, using any necessary specialized vocabulary. Qualified interpreters
include, for example, sign language interpreters, oral transliterators, and
cued-language transliterators.

(2) “Qualified reader” means a person who is able to read effectively,
accurately, and impartially using any necessary specialized vocabulary.

(3) “Video remote interpreting (VRI) service” means an interpreting
service that uses video conferencing technology over dedicated lines or
wireless technology offering high-speed, wide- bandwidth video connec-

tion that delivers high-quality video images.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.142
Hist.: BLI 15-2013, f. & cert. ef 12-30-13

839-006-0295
Provision of Auxiliary Aids and Services: State Government

(1) Except as provided for in subsection (3) of this section, state gov-
ernment must provide auxiliary aids and services when necessary to ensure
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equal access for individuals with disabilities to state government programs,
services, and activities.

(2) Auxiliary aids and services may include, but are not limited to:

(a) Qualified interpreters, note takers, real-time computer-aided tran-
scription services, transcription services, written materials, exchange of
written notes, telephone handset amplifiers, assistive listening devices,
assistive listening systems, telephones compatible with hearing aids, closed
caption decoders, open and closed captioning including real-time caption-
ing, voice, text and video-based telecommunications products and systems,
including text telephones (TTYs), videophones, and captioned telephones,
telecommunications devices for deaf persons (TDDs), videotext displays,
computer aided real time captioning (CART), accessible electronic and
information technology, or other effective methods of making aurally deliv-
ered materials available to individuals with hearing impairments;

(b) Qualified readers, taped texts, audio recordings, brailed materials
and displays, screen reader software, magnification software, optical read-
ers, secondary auditory programs (SAP), large print materials, accessible
electronic and information technology including e-mail, or other effective
methods of making visually delivered materials available to individuals
with visual impairments;

(c) Acquisition or modification of equipment or devices; and

(d) Other similar services and actions.

(3) State government is not required to provide auxiliary aids or serv-
ices that state government can demonstrate would result in a fundamental
alteration in the nature of a service, program or activity of state government
or would result in undue financial or administrative burdens on state gov-
ernment. This will be determined on a case by case basis.

(4) State government may not place a surcharge to cover the costs of
measures such as the provision of auxiliary aids or program accessibility,
that are required to provide an individual with a disability with the nondis-

criminatory treatment required by ORS 659A.142(5).
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.142
Hist.: BLI 21-2005, f. 10-20-05, cert. ef. 10-21-05; BLI 8-2010, f. & cert. ef. 2-24-10; BLI
15-2013, f. & cert. ef 12-30-13

839-006-0305
Definitions

(1) “Disability” has the meaning given in OAR 839-006-0205.

(2) “Major life activity” has the meaning given in OAR 839-006-
0205(6).

(3) “Physical or mental impairment” has the meaning given in OAR
839-006-0205 (9).

(4) “Place of public accommodation” means:

(a) Any place or service offering to the public accommodations,
advantages, facilities or privileges whether in the nature of goods, services,
lodgings, amusements, transportation or otherwise;

(b) Any place that is open to the public and owned or maintained by
a public body, as defined in ORS 174.109, regardless of whether the place
is commercial in nature; or

(c) Any service to the public that is provided by a public body, as
defined in ORS 174.109, regardless of whether the service is commercial in
nature.

(5) A place of public accommodation does not include:

(a) A Department of Corrections institution as defined in ORS
421.005;

(b) A state hospital as defined in ORS 162.135;

(c) A youth correction facility as defined in ORS 420.005;

(d) A local correction facility or lockup as defined in ORS 169.005;
or

(e) An institution, bona fide club or place of accommodation that is in
its nature distinctly private.

(6) “Substantially limits” has the meaning given in OAR 839-006-

0205(12).
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.142, HB 2668, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 15-2000, f. & cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 9-2006,
f.3-16-06, cert. ef. 3-20-06; BLI 8-2010, f. & cert. ef. 2-24-10; BLI 15-2013, f. & cert. ef 12-
30-13

839-006-0340
Discrimination Theories: Discrimination Against Individuals with
Disabilities by State Government or Places of Public Accommodation
(1) A violation of discrimination laws against individuals with dis-
abilities may involve either intentional or unintentional discrimination.
Discrimination against individuals with disabilities need not be intentional
to be unlawful. Unintentional discrimination may occur, for example, in sit-
uations involving adverse impact. To be protected from discrimination
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based on disability, an individual must have a disability, as defined in ORS
659A.104 and the relevant rules.

(2) Substantial evidence of intentional unlawful discrimination
against an individual exists if the investigation of the Civil Rights Division
(“division”) reveals evidence that a reasonable person would accept as suf-
ficient to support the following elements:

(a) The respondent is a respondent as defined by ORS 659A.001(10)
and OAR 839-005-0003(12) of these rules;

(b) The individual has a disability;

(c) The individual was harmed by an action of the respondent; and

(d) The individual’s disability was the motivating factor for the
respondent’s action. In determining whether the individual’s disability was
the motivating factor for the respondent’s action, the division uses
whichever of the following theories applies:

(A) Specific Intent Theory: The respondent knowingly and purpose-
fully discriminates against an individual because that individual has a dis-
ability.

(B) Different or Unequal Treatment Theory: The respondent treats
individuals with disabilities differently than others who do not have dis-
abilities. When the respondent makes this differentiation because of the
individual’s disability and not because of legitimate, non-discriminatory
reasons, unlawful discrimination exists. In establishing a case of different
or unequal treatment:

(i) There must be substantial evidence that the individual was harmed
by an action of the respondent under circumstances that make it appear that
the respondent treated the individual differently than comparably situated
individuals who do not have disabilities. Substantial evidence of discrimi-
nation exists if the division’s investigation reveals evidence that a reason-
able person would accept as sufficient to support that an individual’s dis-
ability was a motivating factor for the respondent’s alleged unlawful action.
If the respondent fails to rebut this evidence with evidence of a legitimate
non-discriminatory reason, the division will conclude that substantial evi-
dence of unlawful discrimination exists.

(I) Pretext: If the respondent rebuts the evidence with evidence of a
legitimate non-discriminatory reason, but there is substantial evidence that
the respondent’s reason is a pretext for discrimination, the division will
conclude there is substantial evidence of unlawful discrimination.

(II) Mixed Motive: If the respondent presents substantial evidence
that a legitimate, non-discriminatory reason contributed to the respondent’s
action, but the division finds the individual’s disability was also a substan-
tial factor in the respondent’s action, the division will determine there is
substantial evidence of discrimination.

(ii) The individual with a disability at all times has the burden of prov-
ing that the individual’s disability was the motivating factor for the respon-
dent’s unlawful action.

(3) Adverse impact by a place of public accommodation or by state
government on the basis of disability: Substantial evidence of adverse
impact discrimination does not require establishment of intentional dis-
crimination as provided in (2) of this rule. Adverse impact discrimination
exists if the division’s investigation reveals evidence that a reasonable per-
son would accept as sufficient to support the following elements:

(a) The respondent is a respondent as defined by ORS 659A.001(10)
and OAR 839-005-0003(12) of these rules;

(b) The respondent has a standard or policy that is applied equally.

(c) The standard or policy has the effect of screening out or otherwise
affecting members of a protected class at a significantly higher rate than
others who are not members of that protected class; and

(d) The complainant is a member of the protected class adversely
affected by the respondent’s standard or policy and has been harmed by the
respondent’s application of the standard or policy.

(4) Harassment by a place of public accommodation or by state gov-
ernment on the basis of disability:

(a) Conduct of a verbal or physical nature on the basis of disability is
unlawful when substantial evidence of the elements of intentional discrim-
ination, as described in section (2) of this rule, is shown and:

(A) Such conduct is sufficiently severe or pervasive to have the pur-
pose or effect of creating an intimidating, hostile or offensive environment;
or

(B) Submission to such conduct is made either explicitly or implicit-
ly a term or condition of receiving services, accommodations, advantages,
facilities or privileges from a place of public accommodation or services,
programs or activities of state government; or

(C) Submission to or rejection of such conduct is used as the basis for
decisions affecting that individual.
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(b) The standard for determining whether harassment is sufficiently
severe or pervasive to create a hostile, intimidating or offensive environ-
ment is whether a reasonable person in the circumstances of the individual

against whom the harassment is directed would so perceive it.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.103 & 659A.142
Hist.: BLI 8-2010, f. & cert. ef. 2-24-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-11;
Renumbered from 839-006-0307 by BLI 15-2013, f. & cert. ef 12-30-13

839-006-0345
Assistance Animals in Places of Public Accommodation or Access to
State Government

(1) “Assistance animal” means a dog or other animal designated by
administrative rule that has been individually trained to do work or perform
tasks for the benefit of an individual.

(2) “Assistance animal trainee” means an animal that is undergoing a
course of development and training to do work or perform tasks for the ben-
efit of an individual that directly relate to the disability of the individual.

(3) “Assistance animal trainer” means an individual exercising care,
custody and control over an assistance animal trainee during a course of
training designed to develop the trainee into an assistance animal.

(4) A place of public accommodation or of access to state government
services, programs or activities may not:

(a) Ask an individual about the nature or extent of a disability that the
individual has or may have;

(b) Require an individual to provide documentation proving that an
animal is an assistance animal or an assistance animal trainee; or

(c) Notwithstanding any fee or admission charge imposed for pets,
require that a person with a disability or an assistance animal trainer pay a
fee or admission charge for an assistance animal or assistance animal
trainee.

(5) A place of public accommodation or of access to state government
services, programs or activities may:

(a) Ask whether an animal is required due to a disability; and

(b) Ask about the nature of the work or task that an animal is trained
to do or perform or is being trained to do or perform, unless it is readily
apparent that the animal performs or is being trained to perform work or a
task for the benefit of a person with a disability.

(6) If a place of public accommodation or of access to state govern-
ment services, programs or activities customarily charges a person for dam-
ages that the person causes to the place, the place may charge a person with
a disability or an assistance animal trainer for damages that an assistance
animal or assistance animal trainee causes to the place.

(7) A person with a disability or an assistance animal trainer must
maintain control of an assistance animal or assistance animal trainee.

(a) Except as provided in this subsection, control shall be exerted by
means of a harness, leash or other tether.

(b) If the use of a harness, leash or other tether would interfere with
the ability of the animal to do the work or perform the tasks for which the
animal is trained or is being trained, control may be exerted by the effec-
tive use of voice commands, signals or other means.

(c) If an animal is not under control as required in this subsection, a
place of public accommodation or of access to state government services,
programs or activities may consider the animal to be out of control for pur-
poses of subsection (8) of this section.

(8)(a) Except as provided in this subsection, a place of public accom-
modation or of access to state government services, programs or activities
may not deny a person with a disability or an assistance animal trainer the
right to be accompanied by an assistance animal or assistance animal
trainee in any area of the place that is open to the public or to business invi-
tees.

(b) A place of public accommodation or of access to state government
services, programs or activities may require a person with a disability or an
assistance animal trainer to remove an assistance animal or assistance ani-
mal trainee if:

(A) The animal is not housebroken; or

(B) The animal is out of control and effective action is not taken to
control the animal.

(c) A place of public accommodation or of access to state government
services, programs or activities may impose legitimate requirements neces-
sary for the safe operations of the place of public accommodation or the
services, programs or activities. The place of public accommodation or of
access to state government services, programs or activities shall ensure that
the safety requirements are based on actual risks, not on speculation, stereo-
types or generalizations about persons with disabilities.
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(9) A place of public accommodation or of access to state government
services, programs or activities shall make reasonable modifications as nec-
essary to allow an opportunity for a person with a disability who is bene-
fited by the use of an assistance animal to obtain goods, services and the
use of the advantages, facilities and privileges of the place or the advan-
tages, facilities and privileges of the state government services, programs
or activities. For purposes of this subsection, except as provided in subsec-
tions (5) and (7) of this section, in addition to any other applicable accom-
modation requirement, allowing the presence of the assistance animal is a
reasonable modification.

(10) If a place of public accommodation or of access to state govern-
ment services, programs or activities requires a person with a disability to
remove an assistance animal under subsection (8) of this section, the place
or state government shall give the person with a disability a reasonable
opportunity to obtain goods, services and the use of the advantages, facili-
ties and privileges of the place or the advantages, facilities and privileges
of the state government services, programs or activities without the assis-
tance animal’s presence.

(11) A place of public accommodation or of access to state govern-
ment services, programs or activities is not required to provide care or
supervision for an assistance animal or assistance animal trainee.

(12) The protection granted under this section to a person with a dis-
ability or an assistance animal trainer does not invalidate or limit the reme-
dies, rights and procedures of any other federal, state or local laws that pro-
vide equal or greater protection of the rights of a person with a disability,
an assistance animal trainer or individuals associated with a person with a
disability.

Stat. Auth.: ORS 659A.805

Stats. Implemented: SB 610, 77th Leg., Reg. Session (Or. 2013)
Hist.: BLI 15-2013, f. & cert. ef 12-30-13

839-006-0350
Lift Systems for Transient Lodging

(1) A transient lodging provider shall ensure that in transient lodging
facilities of 175 or more rooms or suite of rooms that at least one room or
suite of rooms has a lift system or multiple lift systems that enable an indi-
vidual with a disability to access a bed, a toilet, and a shower or bathtub in
the room or suite of rooms occupied by the individual with a disability.

(a) “Lift system” means a system that:

(A) Is used to transfer a person to a bed, toilet, shower or bathtub, but
does not provide the individual with independent mobility;

(B) May be a manual lift, an electronic lift or a lift that uses a track
system; and

(C) May require operation by an assistant.

(b) “Transient lodging” means a unit consisting of a room or suite of
rooms that: (A) Is not occupied as a principal residence;

(B) Is typically occupied for a period of fewer than 30 consecutive
days; and

(C) Includes services that are part of the regularly charged cost of
occupancy, including maid and linen services.

(2) Additional information regarding the requirement described in
section (3) of this rule is available at ORS 659A.144.

(3) Any violation of section (1) of this rule or of the authorizing

statutes is an unlawful practice.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.144
Hist.: BLI 9-2010, f. & cert. ef. 2-24-10; Renumbered from 839-006-0332 by BLI 15-2013,
f. & cert. ef 12-30-13

Rule Caption: Amending rules in Division 839-009 to add new
statutory provisions, add leave form, housekeeping edits
Adm. Order No.: BLI 16-2013
Filed with Sec. of State: 12-31-2013
Certified to be Effective: 12-31-13
Notice Publication Date: 11-1-2013
Rules Amended: 839-009-0210, 839-009-0230, 839-009-0240, 839-
009-0250, 839-009-0270, 839-009-0280, 839-009-0325, 839-009-
0330, 839-009-0340, 839-009-0345, 839-009-0362, 839-009-0363,
839-009-0380, 839-009-0390, 839-009-0430
Subject: Amendments to 839-009-0210, 839-009-0230, 839-009-
0240, 839-009-0250 implement newly enacted legislation on
OFLA.

Further amendments to 839-009-0210 are for housekeeping and
to make the definition of health care provider consistent with the
statutes.
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Amendments to 839-009-0270 clarify that employer payment of
health benefits is an employer option for OFLA-only leave.

Amendments to 839-009-0280 replace “available” paid leave with
“accrued” paid leave for clarification.

Amendments to 839-009-0325, 839-009-0340, 839-009-0362,
839-009-0363 implement newly enacted legislation regarding pub-
lic employers with respect to victims under this section.

Amendments to OAR 839-009-0325 and 839-009-0330 clarify
what posting is required under newly enacted legislation. Currently
839-009-0325 and 839-009-0330 do not include a posting require-
ment for ORS 659A.170 to 659A.285. Newly amended legislation
creates this requirement.

Amendments to 839-009-0340 reflect newly enacted legislation
and create consistency among the definitions of victim. Currently
OAR 839-009-0340 includes definitions which are no longer con-
sistent with newly enacted legislation. It also currently contains a def-
inition of Victim of Harassment that is not consistent with definitions
of Victim of Domestic Violence, Victim of Sexual Assault, and Vic-
tim of Stalking.

Amendments to 839-009-0340 and 839-009-0380 remove the
word “calendar” in reference to year to be consistent with the
statutes.

Amendments to 839-009-0430 include an example request form
for OMFLA which a covered employee may provide.

Amendments to 839-009-0210, 839-009-0340, and 839-009-0380
adding a definition of spouse.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-009-0210
Definitions: OFLA

(1) “Alternate duty” means work assigned to an employee that may
consist of:

(a) The employee’s same duties worked on a different schedule; or

(b) Different duties worked on the same or different schedule.

(2) “Child,” for the purposes of parental and sick child leave only (not
for the purposes of serious health condition leave), means a biological,
adopted, foster or stepchild, the child of an employee’s same-gender
domestic partner or a child with whom the employee is or was in a rela-
tionship of in loco parentis. The child must be:

(a) Under the age of 18; or

(b) An adult dependent child substantially limited by a physical or
mental impairment as defined by ORS 659A.104(1)(a), (3), and (4).

(3) “Covered employer” means any employer employing 25 or more
persons in the state of Oregon for each working day during each of 20 or
more calendar work weeks in the calendar year in which the leave is to be
taken or in the calendar year immediately preceding the year in which the
leave is to be taken.

(4) “Domestic partner” means an individual joined in a domestic part-
nership.

(5) “Domestic partnership” for the purposes of ORS Chapter 659A
means two individuals of the same sex who have received a Certificate of
Registered Domestic Partnership from the State of Oregon in compliance
with 432.405(1) and rules adopted by the State Registrar of the Center for
Health Statistics.

(6) “Eligible employee” means an employee employed in the state of
Oregon on the date OFLA leave begins. For eligibility of employees reem-
ployed following a period of uniformed service, see subsections (c) and (d)
of this section.

(a) For the purpose of taking parental leave, an employee must be
employed by a covered employer for at least 180 calendar days immediate-
ly preceding the date on which OFLA leave begins.

(b) For purposes of taking all other types of OFLA leave, including
pregnancy disability leave, an employee must have worked for a covered
employer for an average of at least 25 hours per week during the 180 cal-
endar days immediately preceding the date OFLA leave begins.

(A) In determining that an employee has been employed for the pre-
ceding 180 calendar days, the employer must count the number of days an
employee is maintained on the payroll, including all time paid or unpaid. If
an employee continues to be employed by a successor in interest to the
original employer, the number of days worked are counted as continuous
employment by a single employer.
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(B) In determining 25 hours average per week, the employer must
count actual hours worked using guidelines set out pursuant to the Fair
Labor Standards Act (See 29 CFR § 785).

(c) The federal Uniformed Services Employment and Reemployment
Act, 38 USC §43 (USERRA) provides that an employee reemployed fol-
lowing a period of uniformed service is entitled to the seniority and senior-
ity-based rights and benefits that the employee had on the date the uni-
formed service began, plus any seniority and seniority-based rights and
benefits that the employee would have attained if the employee had
remained continuously employed. Federal Department of Labor regulation
20 CFR §1002.210 provides that in determining entitlement to seniority
and seniority-based rights and benefits, the period of absence from employ-
ment due to or necessitated by uniformed service is not considered a break
in employment. The rights and benefits protected by USERRA upon reem-
ployment include those provided by the employer and those required by
statute. Under USERRA, a reemployed service member would be eligible
for leave under OFLA if the number of days and the number of hours of
work for which the service member was employed by the civilian employ-
er, together with the number of days and number of hours of work for which
the service member would have been employed by the civilian employer
during the period of uniformed service, meet OFLA’s eligibility require-
ments. In the event that a service member is denied OFLA leave for failing
to satisfy the OFLA days and hours of work requirement due to absence
from employment necessitated by uniformed service, the service member

may have a cause of action under USERRA but not under OFLA.
NOTE: USERRA also applies to leave under the federal Family and
Medical Leave Act of 1993, 29 USC §2601-2654 (FMLA).

(d) ORS 659A.082—-659A.088 provides that an employee reemployed
following a period of uniformed service is entitled to the seniority and sen-
iority-based rights and benefits that the employee had on the date the uni-
formed service began, plus any seniority and seniority-based rights and
benefits that the employee would have attained if the employee had
remained continuously employed. In determining entitlement to seniority
and seniority-based rights and benefits, the period of absence from employ-
ment due to or necessitated by uniformed service is not considered a break
in employment. If a reemployed service member was eligible for leave
under OFLA prior to the date uniformed service began, OFLA’s eligibility
requirements are considered met.

(e) For the purpose of qualifying as an eligible employee, the employ-
ee need not work solely in the state of Oregon.

(7) “Family member” means the spouse, same-gender domestic part-
ner, custodial parent, non-custodial parent, adoptive parent, foster parent,
biological parent, parent-in-law, parent of same-gender domestic partner,
grandparent or grandchild of the employee, or a person with whom the
employee is or was in a relationship of in loco parentis. It also includes the
biological, adopted, foster or stepchild of an employee or the child of an
employee’s same-gender domestic partner. For the purposes of OFLA, an
employee’s child in any of these categories may be either a minor or an
adult at the time serious health condition leave is taken.

(8) “FMLA” is the federal Family and Medical Leave Act, 29 USC
§2601.

(9) “Foreseeable leave” means leave taken for a purpose set out in
ORS 659A.159 that is not “unforeseeable leave” as defined in OAR 839-
009-0210(21).

(10) “Foster child” means a child, not adopted, but being reared as a
result of legal process, by a person other than the child’s natural parent.

(11) “Gender” means an individual’s assigned sex at birth, gender
identity, or gender expression.

(12) “Gender expression” means the manner in which an individual’s
gender identity is expressed, including, but not limited to, through dress,
appearance, manner, speech, or lifestyle, whether or not that expression is
different from that traditionally associated with the individual’s assigned
sex at birth.

(13) “Gender identity” means an individual’s gender-related identity,
whether or not that identity is different from that traditionally associated
with the individual’s assigned sex at birth, including, but not limited to, a
gender identity that is transgender or androgynous.

(14) “Health care provider” means:

(a) A person who is primarily responsible for providing health care to
an eligible employee or a family member of an eligible employee, who is
performing within the scope of the person’s professional license or certifi-
cate and who is:

(A) A physician licensed to practice medicine under ORS 677.110,
including a doctor of osteopathy;

(B) A podiatrist licensed under ORS 677.825;

(C) A dentist licensed under ORS 679.090;
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(D) A psychologist licensed under ORS 675.030;

(E) An optometrist licensed under ORS 683.070;

(F) A naturopath licensed under ORS 685.080;

(G) A registered nurse licensed under ORS 678.050;

(H) A nurse practitioner certified under ORS 678.375;

(I) A direct entry midwife licensed under ORS 687.420;

(J) A licensed registered nurse who is certified by the Oregon State
Board of Nursing as a nurse midwife nurse practitioner;

(K) A regulated social worker authorized to practice regulated social
work under ORS 675.510 to 675.600;

(L) A chiropractic physician licensed under ORS 684.054, but only to
the extent the chiropractic physician provides treatment consisting of man-
ual manipulation of the spine to correct a subluxation demonstrated to exist
by X-rays;

(M) A physician’s assistant licensed under ORS 677.512.

(b) A person who is primarily responsible for the treatment of an eli-
gible employee or a family member of an eligible employee solely through
spiritual means, including but not limited to a Christian Science practition-
er.

(15) “In loco parentis” means in the place of a parent, having finan-
cial or day-to-day responsibility for the care of a child. A legal or biologi-
cal relationship is not required.

(16) “Intermittent leave” means leave taken in multiple blocks of time
and/or requiring an altered or reduced work schedule.

(17) “OFLA” is the Oregon Family Leave Act, ORS 659A.150 to
659A.186.

(18) “OFLA leave” means a leave of absence for purposes described
in ORS 659A.159, HB 2950, 77th Leg., Reg. Session (Or. 2013) and OAR
839-009-0230(1) through (5). Except that “OFLA leave” does not include
leave taken by an eligible employee who is unable to work because of a dis-
abling compensable injury, as defined in ORS 656.005, unless the employ-
ee has refused a suitable offer of light duty or modified employment under
ORS 659A.043(3)(a)(D) or 659A.046(3)(d). See 659A.162, OAR 839-006-
0131(2) and 839-006-0136(4).

(19) “OFLA leave year,” for calculating the OFLA leave year entitle-
ment, means a calendar year (January to December), a fixed 12-month peri-
od such as a fiscal year, a 12-month period measured forward from the date
of the employee’s first OFLA leave, or a 12-month period measured back-
ward from the date the employee uses any OFLA leave. The option select-
ed must be applied to all employees. In the absence of an employer policy
or collective bargaining agreement defining how an OFLA leave year will
be measured, a calendar year will be used.

(20) “Serious health condition” means an illness, injury, impairment
or physical or mental condition of an employee or family member:

(a) That requires inpatient care in a medical care facility such as a
hospital, hospice or residential facility such as a nursing home. When a
family member resides in a long-term residential care facility, leave applies
only to:

(A) Transition periods spent moving the family member from one
home or facility to another, including time to make arrangements for such
transitions;

(B) Transportation or other assistance required for a family member
to obtain care from a physician; or

(C) Serious health conditions as described in (b) through (h) of sec-
tion (20) of this rule.

(b) That the treating health care provider judges to pose an imminent
danger of death, or that is terminal in prognosis with a reasonable possibil-
ity of death in the near future;

(c) That requires constant or continuing care such as home care
administered by a health care professional;

(d) That involves a period of incapacity. Incapacity is the inability to
perform at least one essential job function, or to attend school or perform
regular daily activities for more than three consecutive calendar days and
any subsequent required treatment or recovery period relating to the same
condition. This incapacity must involve:

(A) Two or more treatments by a health care provider; or

(B) One treatment plus a regimen of continuing care.

(e) That results in a period of incapacity or treatment for a chronic
serious health condition that requires periodic visits for treatment by a
health care provider, continues over an extended period of time, and may
cause episodic rather than a continuing period of incapacity, such as asth-
ma, diabetes or epilepsy;

(f) That involves permanent or long-term incapacity due to a condi-
tion for which treatment may not be effective, such as Alzheimer’s disease,
a severe stroke or terminal stages of a disease. The employee or family
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member must be under the continuing care of a health care provider, but
need not be receiving active treatment;

(g) That involves multiple treatments for restorative surgery or for a
condition such as chemotherapy for cancer, physical therapy for arthritis, or
dialysis for kidney disease that if not treated would likely result in inca-
pacity of more than three days; or

(h) That involves any period of disability of a female due to pregnan-
cy or childbirth or period of absence for prenatal care.

(21) “Unforeseeable leave” means leave taken as a result of:

(a) An unexpected serious health condition of an employee or family
member of an employee; or

(b) An unexpected illness, injury or condition of a child of the
employee that requires home care; or

(c) A premature birth or a placement for adoption or foster care the
exact date of which cannot be previously determined with certainty.

(d) The death of a family member.

(22) “Spouse” includes individuals in same sex marriages validly per-

formed in other jurisdictions.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.150-659A.186, 659A.043, 659A.046, HB 2950, 77th Leg.,
Reg. Session (Or. 2013); OAR 105-010-0018
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 35-2006, f. 10-3-06, cert. ef. 10-4-06; BLI 44-2007, f. 12-31-07,
cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-
11; BLI 16-2013, f. & cert. ef. 12-31-13

839-009-0230
Purposes for Taking OFLA Leave

Eligible employees may take OFLA leave for the purposes common-
ly referred to as parental leave, serious health condition leave, pregnancy
disability leave, sick child leave, and the death of a family member.

(1) Parental leave is leave taken to care for the employee’s newborn,
newly adopted or newly placed foster child under 18 years of age or for a
newly adopted or newly placed foster child 18 years of age or older who is
incapable of self care because of a physical or mental impairment. It
includes leave time to effectuate the legal process required for placement of
a foster child or the adoption of a child.

(2) Serious health condition leave is leave taken:

(a) To provide care for a family member with a serious health condi-
tion as defined in 839-009-0210(20); or

(b) To recover from or seek treatment for a serious health condition
that renders an employee unable to perform at least one essential function
of the employee’s regular position.

(3) Pregnancy disability leave is leave taken by a female employee for
a disability related to pregnancy or childbirth, occurring before or after the
birth of the child, or for prenatal care. Pregnancy disability leave is a form
of serious health condition leave.

(4) Sick child leave is leave taken to care for an employee’s child suf-
fering from an illness or injury that requires home care but is not a serious
health condition. An employer is not required to grant leave for routine
medical or dental appointments.

(5) Leave to deal with the death of a family member is leave taken to
attend the funeral or alternative to a funeral of the family member, to make
arrangements necessitated by the death of the family member, or to grieve

the death of the family member.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.150 - 659A.186, HB 2950, 77th Leg., Reg. Session (Or.
2013)
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 16-2013, f. & cert. ef. 12-31-13

839-009-0240
Length of Leave and Other Conditions of OFLA Leave

(1) An eligible employee is entitled to up to a total of 12 weeks of
OFLA leave in any one-year period.

(2) In addition to the 12 weeks of leave authorized by ORS 659A.162
(1), a female eligible employee may take a total of 12 weeks of leave with-
in the same leave year for an illness, injury or condition related to preg-
nancy or childbirth that disables the employee from performing any avail-
able job duties offered by the employer. The employee may use all or part
of the 12 weeks of leave authorized by 659A.162(1) and all or part of the
12 weeks of pregnancy disability leave in any order. The employee need not
exhaust either type of leave in order to use the other.

(3) An eligible employee taking the entire 12 weeks of OFLA leave
authorized by ORS 659A.162 (1) for parental leave may take an additional
12 weeks of sick child leave within the same leave year. If the employee
uses less than 12 weeks of parental leave, however, no additional sick child
leave is available, except that the balance of the 12 weeks of OFLA leave
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authorized by 659A.162 may be used for sick child leave or for any OFLA
leave purpose.

(4) A female eligible employee may take up to 36 weeks of OFLA
leave in one leave year that includes up to 12 weeks of pregnancy disabili-
ty leave, 12 weeks of parental leave, and up to 12 weeks of sick child leave.

(5) An eligible employee may take up to 24 weeks of OFLA leave in
one leave year under the following circumstances:

(a) The employee takes 12 weeks of parental leave, followed by:

(b) Up to 12 weeks of sick child leave.

(6) An eligible employee taking leave under HB 2950, 77th Leg., Reg.
Session (Or 2013) and OAR 839-009-0230(5) to deal with the death of a
family member is entitled to take up to a total of two weeks of OFLA leave
for that purpose.

(a) An eligible employee is entitled to take up to two weeks of OFLA
leave upon the death of each family member of the employee within any
one-year period, except that the leave taken to deal with the deaths of fam-
ily members may not exceed the total in ORS 659A.159(1) and subsection
(1) of this rule.

(b) A covered employer may not require an eligible employee to take
multiple leave periods concurrently if more than one family member of the
employee dies during the one year period. If multiple family members of an
eligible employee die concurrently, an eligible employee may take up to
two weeks of leave for the death of each family member.

(c) All leave taken under HB 2950, 77th Leg., Reg. Session (Or 2013)
and OAR 839-009-0230(5) shall be counted toward the total period of
OFLA leave authorized in ORS 659A.159(1) and subsection (1) of this rule.

(d) All leave taken for the death of a family member must be com-
pleted within 60 days of the date on which the eligible employee receives
notice of the death of the family member. Notice of the death of a family
member may be by any means and from any source.

(7) Two or more eligible employees who are family members of each
other as defined in OAR 839-009-0210(7), working for the same covered
employer, may take OFLA leave at the same time with that covered
employer only under the following circumstances:

(a) One eligible family member needs to care for another eligible fam-
ily member who is suffering from a serious health condition;

(b) One eligible family member needs to care for a child suffering
from a serious or nonserious health condition while another eligible family
member is suffering from a serious health condition;

(c) Two or more eligible family members are suffering from one or
more serious health conditions;

(d) The employer allows family members to take concurrent leave; or

(e) The eligible family members are taking leave described in HB
2950, 77th Leg., Reg. Session (Or. 2013) and OAR 839-009-0230 (5).

(8) Unless the covered employer approves otherwise, parental leave
shall be taken in one uninterrupted period, and shall be completed within
12 months of the birth, adoption or placement of the child. An exception
shall be made to allow intermittent parental leave to effectuate adoption or
foster placement of the child. Parental leave taken to effectuate adoption or
foster placement of a child is part of the total amount of parental leave
available to the employee, but need not be taken in one, uninterrupted peri-
od with any remaining parental leave taken after the actual placement of the
child.

(9) The birth, adoption or foster placement of multiple children at one
time entitles the employee to take only one 12-week period of parental
leave.

(10) Sick child leave need not be provided to an eligible employee by
a covered employer if another family member of the child, including a non-
custodial biological parent, is willing and able to care for the child.

(11) A covered employer may not reduce the amount of OFLA leave
available to an eligible employee under this section by any period the
employee is unable to work because of a disabling compensable injury as
defined in ORS 656.005.

(a) If an employee uses OFLA leave for a workplace injury pending
acceptance of a workers’ compensation claim, upon acceptance of the claim
any OFLA leave used for the workplace injury must be restored to the
employee. If the claim is denied, OFLA leave will be deducted from the
employee’s entitlement. If the employer uses a rolling forward leave year,
a fixed leave year or a calendar leave year, and a worker’s compensation
claim is first denied and then accepted, the employer must restore any
OFLA leave taken in the leave year in which the worker’s compensation
claim is accepted.

(b) An employee must be eligible under OAR 839-009-0210(6) in
order to use OFLA leave following a period the employee is unable to work
because of a disabling compensable injury as defined in ORS 656.005.
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(12) Notwithstanding section (11) of this rule, the employer may
reduce the amount of OFLA leave available to an eligible employee under
this section by any period the employee is unable to work because of a dis-
abling compensable injury as defined in ORS 656.005 after the employee
has refused a suitable offer of light duty or modified employment under
659A.043(3)(a)(D) or 659A.046(3)(d). See 659A.043(4), 659A.046(5),
659A.162, OAR 839-006-0131(2) and 839-006-0136(4).

(13) For the purpose of intermittent leave, OFLA leave entitlement is
calculated for an employee by multiplying the number of hours the employ-
ee normally works per week by 12. (For example, an employee normally
employed to work 30 hours per week is entitled to 12 times 30 hours, or a
total of 360 hours OFLA leave.)

(a) If an employee’s schedule varies from week to week, a weekly
average of the hours worked over the 12 months worked prior to the begin-
ning of the leave period must be used for calculating the employee’s nor-
mal work week. (For example, an employee working an average of 25
hours per week is entitled to 12 times 25 hours, or a total of 300 hours
OFLA leave.)

(b) If an employee takes intermittent or reduced work schedule OFLA
leave, only the actual number of hours of leave taken may be counted
toward the 12 weeks of OFLA leave to which the employee is entitled.

(14) An employee who has previously qualified for and taken some
portion of OFLA leave must requalify as an “eligible employee” as defined
in OAR 839-009-0210(6) each time the employee begins additional OFLA
leave within the same leave year. Exceptions:

(a) An employee who has been granted OFLA leave for a qualifying
serious health condition of the employee or family member need not
requalify under OAR 839-009-0210(6) each time the employee takes leave
for the same individual and the same serious health condition during the
same leave year.

(b) A female eligible employee taking, in any order, some or all of 12
weeks of OFLA pregnancy disability leave and some or all of 12 weeks of
OFLA leave for any other purpose, need not requalify under OAR 839-009-
0210(6) each time she takes OFLA leave within the same leave year.

(c) An employee who has taken 12 weeks of OFLA parental leave,
need not requalify under OAR 839-009-0210(6) for up to an additional 12
weeks of leave within the same leave year when used for the purposes of
OFLA sick child leave.

(15) An exempt employee is a salaried executive, administrative or
professional employee under the federal Fair Labor Standards Act (see 29
CFR § 541 through 541.315) or the state minimum wage and overtime laws
(ORS chapters 652 and 653).

(a) When OFLA leave is also covered by FMLA and the employee
takes intermittent leave in blocks of less than one day, the employer may
reduce the employee’s salary for the part-day absence without the loss of
the employee’s exempt status in accordance with OAR 839-020-
0004(30)(a).

(b) When OFLA leave is not covered by FMLA (e.g., the employer
has 25 to 49 employees, the leave is taken for a sick child, for the serious
health condition of a parent-in-law, for the serious health condition of a reg-
istered domestic partner or for the serious health condition of a registered
domestic partner’s parents), and the employee takes intermittent leave in
blocks of less than one day, an employer will jeopardize the employee’s
exempt status if the employer reduces the employee’s salary for the part-
day absence.

(16) The requirements of OFLA do not apply to any employer offer-
ing eligible employees a nondiscriminatory cafeteria plan, as defined by
section 125 of the Internal Revenue Code of 1986, that provides as one of
its options employee leave at least as generous as the leave required by
OFLA.

(17) ORS 659A.150 to 659A.186 and these rules do not limit any
right of an employee to any leave that is similar to the leave described in
695A.159(1) and OAR 839-009-0230 and to which the employee may be
entitled under any agreement between the employer and the employee, col-

lective bargaining agreement or employer policy.
Stat. Auth.: ORS 6359A 805
Stats. Implemented: ORS 659A.150 - 659A.186, 659A.043, 659A.046, HB 2950, 77th Leg.,
Reg. Session (Or. 2013)
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 3-2005, f. 1-6-05, cert. ef. 1-7-05; BLI 44-2007, f. 12-31-07, cert.
ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 16-2013, f. & cert. ef. 12-31-13

839-009-0250
OFLA Leave: Notice by Employee; Designation by Employer; Notice
by Employer Regarding Eligibility or Qualification

(1) Except in situations described in sections (2) and (3) of this rule,
a covered employer may require an eligible employee to give 30 days writ-
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ten notice of the need for foreseeable leave, including an explanation of the
need for leave, before starting OFLA leave. The employee is not required
to specify that the request is for OFLA leave.

(a) An employee able to give advance notice of the need to take
OFLA leave must follow the employer’s known, reasonable and customary
procedures for requesting any kind of leave, absent unusual circumstances.

(b) An employer may request additional information to determine that
a requested leave qualifies for designation as OFLA leave, except in cases
of parental leave.

(c) The employer may provisionally designate an absence as OFLA
leave until sufficient information is received to make a determination. An
employee who calls in sick without providing further information will not
be considered to have provided sufficient notice to trigger an employer’s
obligations under OFLA.

(d) An employee on OFLA leave who needs to take more leave than
originally authorized must give the employer reasonable notice prior to the
end of the authorized leave, following the employer’s known, reasonable
and customary procedures for requesting any kind of leave. However, when
an authorized period of OFLA leave has ended and an employee does not
return to work, an employer having reason to believe the continuing
absence may qualify as OFLA leave must request additional information,
and may not treat a continuing absence as unauthorized unless requested
information is not provided or does not support OFLA qualification.

(2) When an employee is unable to give the employer 30 days notice
but has some advance notice of the need for leave, the employee must give
the employer as much advance notice as is practicable.

(3) When taking OFLA leave in an unforeseeable situation, an
employee must give verbal or written notice within 24 hours before or after
commencement of the leave. This notice may be given by any other person
on behalf of an employee taking unforeseeable OFLA leave. The employer
may require written notice by the employee within three days of the
employee’s return to work.

(4) If an employee fails to give notice as required by sections (1), (2),
and (3) of this rule or the employer’s policies:

(a) The employer may reduce the total period of unused OFLA leave
by an amount no greater than the number of days of leave the employee has
taken without providing timely notice of leave. This reduction of leave may
not exceed three weeks in a one-year leave period (see ORS 659A.165(4);
and

(b) The employee may also be subject to disciplinary action under an
employer’s uniformly applied policy or practice. This practice must be con-
sistent with the employer’s discipline for similar violations of comparable
rules.

(c) A reduction of OFLA leave under this rule may not limit leave
under HB 2950, 77th Leg., Reg. Session (Or. 2013) and OAR 839-009-
0230(5) for the death of a family member.

(5) Except in the case of sick child leave and leave for the death of a
family member, when an employee requests OFLA leave, or when the
employer acquires knowledge that an employee’s leave may be for an
OFLA-qualifying reason, the employer must provide the employee within
five business days a written request for information to verify whether the
leave is OFLA-qualifying. Within five business days of receiving the
requested information, the employer must notify the employee whether or
not the employee is eligible and qualifies to take OFLA leave absent exten-
uating circumstances. All OFLA absences for the same qualifying reason
are considered a single leave event and employee qualification as to that
reason for leave does not change during the applicable 12-month period
unless the reason is no longer qualifying. If an employer determines that an
employee does not qualify for OFLA leave for the reason requested, the
employer must notify the employee in writing that the employee does not
qualify.

(a) The written notice that the employee does not qualify must state
that the employee is ineligible or the reason for requested leave does not
qualify for OFLA leave and at least one reason why the employee is not eli-
gible or the reason does not qualify for leave.

(b) If an employer determines that an employee does not qualify for
OFLA leave for the reason requested because a medical verification is
incomplete or insufficient, the written notice that the employee does not
qualify must state what additional information is required to make the ver-
ification complete or sufficient, and the employee must be afforded a rea-
sonable period of time to correct the deficiency.

(6) An employer may not request medical verification of the need for
sick child leave until after an employee’s third occurrence of sick child
leave in the same OFLA leave year.
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(7) When an employee fails to respond to reasonable employer
requests for medical verification of the employee’s requested reason for
leave to determine whether the leave is OFLA qualifying, the employer
may deny use of OFLA leave until medical verification is received.

(8) An employer may not request medical verification of the need for
OFLA leave under HB 2950, 77th Leg., Reg. Session (Or. 2013) and OAR
839-009-0230(5) for the death of a family member.

(9) An employer may not reduce an employee’s available OFLA leave
or take disciplinary action unless the employer has posted the required
Bureau of Labor and Industries Family Leave Act notice or the employer
can otherwise establish that the employee had actual knowledge of the
notice requirement.

(10) Federal regulations prohibit reducing the leave period under
FMLA, but allow an employer to delay the start of leave because of
improper notice (see 29 CFR Section 825.304).

(11) When an employee is subject to both FMLA and OFLA, the
employer must apply the discipline available under (4)(a), (b) or (6) of this
rule that is most beneficial to the employee’s individual circumstances.

(12) An employee who refuses an offer of employment under ORS
659A.043(3)(a)(D) or 659A.046(3)(d) and who otherwise is entitled to
OFLA leave under 659A.150 to 659A.186:

(a) Automatically commences a period of OFLA leave upon refusing
the offer of employment; and

(b) Need not give notice to the employer that would otherwise be
required by this rule that the employee is commencing a period of leave.

See ORS 659A.162, OAR 839-006-0131(2) and 839-006-0136(4).
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.150-659A.186, 659A.043, 659A.046, H.B. 2950, 77th Leg.,
Reg. Session (Or. 2013)

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.150-659A.186, 659A.043, 659A.046

Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 1-2007, f. 1-16-07, cert. ef. 1-17-07; BLI 44-2007, f. 12-31-07,
cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-
11; BLI 16-2013, f. & cert. ef. 12-31-13

839-009-0270
Job Protection

(1) An employer must restore an employee returning from OFLA
leave, including intermittent and alternative duty leave, to the employee’s
former position if the job still exists, even if it has been filled during the
employee’s OFLA leave. The former position is the position held by the
employee at the time OFLA leave began, regardless of whether the job has
been renamed or reclassified. (For example, a delivery driver must be
returned to the same route, at the same rate of pay and benefits, driving the
same truck, delivering the same goods, on the same shift and working from
the same location as when the driver started OFLA leave.)

(2) Any worker hired during an eligible employee’s leave to perform
the same work that the eligible employee performed before the leave was
taken is a replacement worker. When the eligible employee notifies the
employer that the employee is ready to return to work, the employer must
give that employee the opportunity to work any hours that the replacement
worker would otherwise have been scheduled to work.

(3) The employee is not entitled to return to the former position if the
employee would have been bumped if OFLA leave had not been taken.

(4) If the position held by the employee at the time OFLA leave began
has in fact been eliminated and not merely renamed or reclassified, the
employer must restore the employee to any available, equivalent position.

(a) An available position is a position that is vacant or not perma-
nently filled.

(b) An equivalent position is a position that is the same as the former
position in as many aspects as possible. If an equivalent position is not
available at the employee’s former job site, the employee may be restored
to an equivalent position within 20 miles of the former job site.

(5) Unless the terms of a collective bargaining agreement, other
agreement or the employer’s policy provide otherwise:

(a) An employee on OFLA leave does not accrue seniority, production
bonuses or other benefits that would accrue while the employee is working;

(b) An employee has no greater right to a job or other employment
benefits than if the employee had not taken OFLA leave; and

(c) An employee is subject to layoff the same as similarly situated
employees not taking OFLA leave.

(6) Except for benefits used while on OFLA leave, benefits an
employee was entitled to prior to starting OFLA leave must be restored in
full upon the employee’s return to work. (For example, an employer’s med-
ical insurance requires a three-month waiting period for health insurance
coverage. An employee works seven months, takes OFLA leave for 12
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weeks and returns to work with health problems. The employee must be
covered immediately at the same level of coverage, with the same benefits
as before the commencement of the OFLA leave.) The benefits do not have
to be restored, however, if such benefits have been eliminated or changed
for similarly situated employees. This applies to all benefit provisions.

(a) An employer electing to continue health or other insurance cover-
age for an employee on OFLA leave may require that the employee pay
only the same share of health or other insurance premium during the leave
that the employee paid prior to the leave.

(b) If an employee cannot or will not pay such costs, the employer
may elect to discontinue benefit coverage, unless to do so would render the
employer unable to restore the employee to full benefit coverage as
required in section (6) of this rule.

(c) If an employer pays any portion of any employee’s benefit cover-
age for employees on non-OFLA leave, the employer electing to continue
benefits during OFLA leave must pay that portion during OFLA leave.

(d) If the employer pays (directly or indirectly, voluntarily or as
required by state or federal statute) any part of the employee’s share of
health or other insurance premium while an employee is on OFLA leave,
the employer may deduct up to 10 percent of the employee’s gross pay each
pay period after the employee returns to work until the amount is repaid.

(e) If an employee fails to return to work — unless the failure to
return to work is because of a serious health condition for which the
employee would be entitled to OFLA leave or another circumstance beyond
the employee’s control — the employer may recover the employee’s share
of benefits paid by the employer. The employer may use any legal means
to collect the amount owed for the employee’s share of benefits paid by the
employer, including deducting the amount from the employee’s final pay-
check.

(7) An employer may require an employee to follow the employer’s
established leave policy regarding periodic reporting to the employer of the
employee’s current status. Before restoring the employee to work after tak-
ing OFLA leave for the employee’s own serious health condition, the
employer may require the employee to present verification from the
employee’s health care provider that the employee is able to resume work,
provided such requirement is applied pursuant to a uniformly applied prac-
tice or policy of the employer.

(a) Pursuant to ORS 659A.168(1), the employer is responsible for any
co-pay or other out-of-pocket costs incurred by the employee in providing
the verification.

(b) The employer may not require the employee to obtain a second
opinion.

(8)(a) If an employee gives unequivocal notice of intent not to return
to work from OFLA leave:

(b) The employee is entitled to complete the approved OFLA leave,
providing that the original need for OFLA leave still exists. The employee
remains entitled to all the rights and protections under OFLA, including but
not limited to, the use of vacation, sick leave and health benefits pursuant
to OAR 839-009-0270 and 839-009-0280, except that:

(A) The employer’s obligations under OFLA to restore the employ-
ee’s position and to restore benefits upon the completion of leave cease,
except as required by federal COBRA law, 29 USC 1161 et seq.; and

(B) The employer is not required to hold a position vacant or avail-
able for the employee who gives unequivocal notice of intent not to return.

(9) An employer may not use the provisions of this section as a sub-

terfuge to avoid the employer’s responsibilities under OFLA.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.150 - 659A.186
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 16-2013, f. & cert. ef. 12-31-
13

839-009-0280
Use of Paid Leave: OFLA

(1) Except as provided in this rule or the terms of a collective bar-
gaining agreement, an agreement between the eligible employee and the
covered employer, or an employer policy, OFLA leave is not required to be
granted with pay.

(2) An employee eligible to take OFLA leave is entitled to use accrued
paid sick leave, personal leave, vacation leave or any other paid leave that
is offered in lieu of vacation leave, during the period of OFLA leave. As
used in this rule, accrued paid sick leave does not include disability insur-
ance or disability benefits.

(3) An employer may require an employee to use accrued paid leave
during OFLA leave that would otherwise be unpaid, and may determine the
order in which paid leave is to be used if to do so is consistent with a col-
lective bargaining agreement or other written agreement between the eligi-
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ble employee and the covered employer or an employer policy. The
employer may exercise these prerogatives only if:

(a) Prior to the commencement of OFLA leave, the employer provides
written notice to the employee that accrued paid leave is to be used during
OFLA leave; or

(b) Within five business days of the employee’s notice of unforesee-
able leave, the employer provides written notice to the employee.

(4) An eligible employee or covered employer may choose to have the
employee’s OFLA leave run concurrently with a type of paid or unpaid
leave not referenced in these rules, as provided or allowed under an
employer policy, except that a covered employer may not reduce the
amount of OFLA leave available to an eligible employee by any period the
employee is unable to work because of a disabling compensable injury
which entitles the employee to compensation from the covered employer.

See 659A.162(6) and ORS 656.005.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.150 — 659A.186
Hist.: BL 2-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 5-2000, f. & cert. ef. 2-1-00; BLI 10-2002,
f. & cert. ef. 5-17-02; BLI 47-2006, f. 12-29-06, cert. ef. 1-3-07; BLI 44-2007, f. 12-31-07,
cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 8-2011, f. 10-13-11, cert. ef. 10-14-
11; BLI 16-2013, f. & cert. ef. 12-31-13

839-009-0325
Purpose and Scope

(1) The Civil Rights Division of the Bureau of Labor and Industries
(“division”) enforces ORS 659A.270 to 659A.285 which require certain
employers to grant leave for victims of domestic violence, harassment, sex-
ual assault or stalking. These rules implement and interpret 659A.270 to
659A285.

(2) The division enforces ORS 659A.290, requiring all employers to
provide reasonable safety accommodation (including use of available paid
leave from employment) for, and prohibiting discrimination or retaliation
against, victims of domestic violence, harassment, sexual assault or stalk-
ing. The rules implementing and interpreting 659A.290 are found at OAR
839-005-0160 and 839-005-0170.

(3) ORS 659A.190 to 659A.198 provide for leave for crime victims
to attend criminal proceedings. The division does not have authority to

enforce ORS 659A.190 to 659A.198.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 14-
2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012, f. & cert. ef. 2-8-12; BLI 16-2013, f. & cert.
ef. 12-31-13

839-009-0330
Prohibited Discrimination under ORS 659A.270-.290; Employer
Notice Obligations

(1) It is an unlawful employment practice for an employer covered
under ORS 659A.270 to 659A.285 to deny leave for victims of domestic
violence, harassment, sexual assault or stalking to an eligible employee or
to discharge, threaten to discharge, demote, suspend or in any manner dis-
criminate or retaliate against an employee with regard to promotion, com-
pensation or other terms, conditions or privileges of employment because
the employee inquires about, applies for, or takes leave as provided under
659A.270 to 659A.285 for victims of domestic violence, harassment, sex-
ual assault or stalking.

(2) It is an unlawful employment practice under ORS 659A.290 for
any employer to discriminate against an individual because an individual is
a victim of domestic violence, harassment, sexual assault or stalking. See
OAR 839-005-0160 and 839-005-0170.

(3) Every employer covered under ORS 659A.270 to 659A.285 shall
keep summaries of 659A.270 to 695A.285 and summaries of all rules
promulgated for the enforcement of these statutes posted in a conspicuous
and accessible place in or about the premises where the employees of the
covered employer are employed. Employers may download any number of
summaries from the website of the Bureau of Labor and Industries at no
charge, or upon request of a printed copy from the bureau, the first copy
shall be furnished without charge.

(4) Upon request, the bureau shall furnish the complete text of all
rules promulgated pursuant to ORS 659A.270 to 659A.285 to any employ-
er without charge.

(5) A public employer, defined by HB 3263, 77th Leg., Reg. Session
(Or. 2013) as the State of Oregon, shall annually inform all employees of
the provisions of 659A.290, regarding reasonable safety accommodations.

(6) If a public employer defined by HB 3263, 77th Leg., Reg. Session
(Or. 2013) as the State of Oregon, has knowledge, or reasonably should
have knowledge, that an employee is a victim of domestic violence, harass-
ment, or stalking and that any direct or indirect communication related to

Oregon Bulletin

63

this victimization is made or attempted to be made in the workplace to the
eligible employee, the public employer shall immediately inform the

employee and offer to report the communication to law enforcement.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.270 - 659A.285, HB 3263, 77th Leg., Reg. Session (Or.
2013)
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 82011, f. 10-13-11, cert. ef. 10-14-11;
BLI 14-2011,f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012. f. & cert. ef. 2-8-12; BLI 16-2013. .
& cert. ef. 12-31-13

839-009-0340
Definitions: Leave under ORS 659A.270-.285

(1) “Covered employer” means an employer who employs 6 or more
individuals in the state of Oregon for each working day during each of 20
or more calendar workweeks in the year in which an eligible employee
takes leave under ORS 659A.270 to 659A.285 for victims of domestic vio-
lence, harassment, sexual assault or stalking or in the year immediately pre-
ceding the year in which an eligible employee takes the leave.

(2) “Eligible employee” means an employee who is employed in the
state of Oregon on the date leave begins under ORS 659A.270 to 659A 285
for victims of domestic violence, harassment, sexual assault or stalking and
is a victim of domestic violence, harassment, sexual assault or stalking or
is the parent or guardian of a minor child or dependent who is the victim of
domestic violence, harassment, sexual assault or stalking.

(3) “Dependent” includes an adult dependent child substantially lim-
ited by a physical or mental impairment as defined by ORS
659A.104(1)(a), (3), and (4) or any adult of whom the employee has
guardianship.

(4) “Foster child” means a child, not adopted, but being reared as a
result of legal process, by a person other than the child’s natural parent.

(5) “Health care professional” means a physician or other health care
practitioner who is licensed, certified or otherwise authorized by law to pro-
vide health care services.

(6) “Immediate family” means spouse, domestic partner, father, moth-
er, sibling, child, stepchild, grandparent, or any person who had the same
primary residence as the victim at the time of the domestic violence, harass-
ment, sexual assault or stalking.

(7) “In loco parentis” means in the place of a parent, having financial
or day-to-day responsibility for the care of a child. A legal or biological
relationship is not required.

(8) “Intermittent leave” means leave taken in multiple blocks of time
and/or requiring an altered or reduced work schedule.

(9) “Law enforcement officer” means all police, corrections, and
parole and probation officers who are included in the Public Safety
Standards and Training Act as described in ORS 181.610 and 181.651.

(10) “Minor child,” means a biological, adopted, foster or stepchild,
or a child with whom the employee is or was in a relationship of in loco
parentis. It also includes the biological, adopted, foster or stepchild of an
employee’s registered domestic partner. The minor child must be under the
age of 18.

(11) “Parent or guardian” means a custodial parent, non-custodial par-
ent, adoptive parent, foster parent, biological parent or an employee who is
or was in relationship of in loco parentis with a minor child or a dependent
with whom the employee is or was in a relationship of in loco parentis.

(12) “Protective order” means an order authorized by ORS 30.866,
107.095(1)(c), 107.700 to 107.735, 124.005 to 124.040 or 163.730 to
163.750 or any other order that restrains an individual from contact with an
eligible employee or the employee’s minor child or dependent.

(13) “Public employer” for purposes of HB 3263, 77th Leg., Reg.
Session (Or.2013) and these rules means the State of Oregon.

(14) “Reasonable leave” means any amount of leave that does not
cause an undue hardship on a covered employer’s business.

(15) “Spouse” includes individuals in same sex marriages validly per-
formed in other jurisdictions.

(16) “Victim of domestic violence” means:

(a) An individual who has been threatened with abuse or who is a vic-
tim of abuse, as defined in ORS 107.705; or

(b) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of domestic violence committed against the
victim as defined in (a), including a member of the victim’s immediate fam-
ily.

(c) In no event will the alleged perpetrator of the domestic violence
be considered a victim for the purposes of these rules.

(17) “Victim of harassment” means:

(a) An individual against whom harassment has been committed as
described in Oregon’s criminal code at ORS 166.065; or
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(b) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of harassment committed against the victim
as defined in subsection (a), including a member of the victim’s immediate
family.

(c) In no event will the alleged perpetrator of the harassment be con-
sidered a victim for the purposes of these rules.

(18) “Victim services provider” means a prosecutor-based victim
assistance program or a nonprofit program offering safety planning, coun-
seling, support or advocacy related to domestic violence, harassment, sex-
ual assault or stalking.

(19) “Victim of sexual assault” means:

(a) An individual against whom a sexual offense has been threatened
or committed as described in ORS 163.305 to 163.467 or 163.525; or

(b) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of a sexual assault committed against the
victim as defined in (a), including a member of the victim’s immediate fam-
ily.

(c) In no event will the alleged perpetrator of the sexual offense be
considered a victim for the purposes of these rules.

(20) “Victim of stalking” means:

(a) An individual against whom stalking has been threatened or com-
mitted as described in ORS 163.732; or

(b) Any other person who has suffered financial, social, psychologi-
cal or physical harm as a result of a stalking committed against the victim
as defined in (a), including a member of the victim’s immediate family; or

(c) An individual who has obtained a court’s stalking protective order
or a temporary court’s stalking protective order under ORS 30.866.

(d) In no event will the alleged perpetrator of the stalking be consid-

ered a victim for the purposes of these rules.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.270 - 659A.285, HB 3263 77th Leg., Reg. Session (Or.
2013) & OAR 105-010-0018
Hist.: BLI 322007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 8-
2011, f. 10-13-11, cert. ef. 10-14-11; BLI 14-2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012,
f. & cert. ef. 2-8-12; BLI 16-2013, f. & cert. ef. 12-31-13

839-009-0345
Purposes for Taking Leave under ORS 659A.270-.285

A covered employer shall allow an eligible employee to take reason-
able leave from employment for any of the following purposes:

(1) To seek legal or law enforcement assistance or remedies to ensure
the health and safety of the eligible employee or the eligible employee’s
minor child or dependent, including preparing for and participating in pro-
tective order proceedings or other civil or criminal legal proceedings relat-
ed to domestic violence, harassment, sexual assault or stalking.

(2) To seek medical treatment for or to recover from injuries caused
by domestic violence or harassment or sexual assault or stalking of the eli-
gible employee or the eligible employee’s minor child or dependent.

(3) To obtain, or to assist the eligible employee’s minor child or
dependent in obtaining counseling from a licensed mental health profes-
sional related to an experience of domestic violence, harassment, sexual
assault or stalking.

(4) To obtain services from a victim services provider for the eligible
employee or the eligible employee’s minor child or dependent.

(5) To relocate or take steps to secure an existing home to ensure the
health and safety of the eligible employee or the eligible employee’s minor
child or dependent. Relocate includes:

(a) Transition periods spent moving the eligible employee or the eli-
gible employee’s minor child or dependent from one home or facility to
another, including but not limited to time to pack and make security or other
arrangements for such transitions related to domestic violence, harassment,
sexual assault or stalking;

(b) Transportation or other assistance required for an eligible employ-
ee or the eligible employee’s minor child or dependent related to the

domestic violence, harassment, sexual assault or stalking.
Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 32-2007, . 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 14-
2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012, f. & cert. ef. 2-8-12; BLI 16-2013, f. & cert.
ef. 12-31-13

839-009-0362
Notice by Employee: Leave under ORS 659A.270-.285

(1) An eligible employee seeking leave under ORS 659A.270 to
659A.285 for victims of domestic violence, harassment, sexual assault or
stalking will give the covered employer reasonable advance notice of the
employee’s intention to take leave unless giving the advance notice is not
feasible.
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(2) When taking leave in an unanticipated or emergency situation, an
eligible employee must give oral or written notice as soon as is practicable.
This notice may be given by any other person on behalf of an eligible
employee taking unanticipated leave.

(3) An eligible employee able to give advance notice of the need to
take leave must follow the covered employer’s known, reasonable and cus-
tomary procedures for requesting any kind of leave;

(4) The covered employer may require the eligible employee to pro-
vide certification that:

(a) The eligible employee or the eligible employee’s minor child or
dependent is a victim of domestic violence, harassment, sexual assault or
stalking as defined in OAR 839-009-0340(14), (15), (16) and (17); and

(b) The leave taken is for one of the purposes identified in OAR 839-
009-0345.

(5) Any of the following constitutes sufficient certification:

(a) A copy of a police report indicating that the eligible employee or
the eligible employee’s minor child or dependent was a victim or alleged
victim of domestic violence, harassment, sexual assault or stalking as
defined in OAR 839-009-0340(14), (15), (16) and (17); or

(b) A copy of a protective order or other evidence from a court or
attorney that the eligible employee appeared in or is preparing for a civil or
criminal proceeding related to domestic violence, harassment, sexual
assault or stalking as defined in OAR 839-009-0340(14), (15), (16) and
(17); or

(c) Documentation from an attorney, law enforcement officer, health
care professional, licensed mental health professional or counselor, mem-
ber of the clergy or victim services provider that the eligible employee or
the eligible employee’s minor child or dependent is undergoing treatment
or counseling, obtaining services or relocating as a result of domestic vio-
lence, harassment, sexual assault or stalking as defined in OAR 839-009-
0340(14), (15), (16) and (17).

(6) Consistent with ORS 659A.306, the covered employer must pay
the cost of any medical verification related to OAR 839-009-0345(1)(b)
and (c) not covered by insurance or other benefit plan.

(7) The eligible employee will provide the certification within a rea-
sonable time after receiving the covered employer’s written request for the
certification.

(8) The covered employer may provisionally designate an absence as
leave under ORS 659A.270 to 659A.285 for victims of domestic violence,
harassment, sexual assault or stalking until sufficient certification is
received, if requested, to make a determination.

(9) An eligible employee on leave who needs to take more leave than
originally authorized should give the covered employer notice as soon as is
practicable prior to the end of the authorized leave, following the covered
employer’s known, reasonable and customary procedures for requesting
any kind of leave. However, when an authorized period of leave has ended
and an eligible employee does not return to work, a covered employer hav-
ing reason to believe the continuing absence may qualify as leave under
ORS 659A.270 to 659A.285 for victims of domestic violence, harassment,
sexual assault or stalking may request additional information. If the cov-
ered employer requests additional information the eligible employee will
provide the requested information as soon as is practicable. The covered
employer may not treat a continuing absence as unauthorized unless
requested information is not provided or does not support leave qualifica-
tion.

(10) All records and information kept by a covered employer regard-
ing an eligible employee’s leave under ORS 659A.270 to 659A.285 for vic-
tims of domestic violence, harassment, sexual assault or stalking, including
the fact that the eligible employee has requested or obtained such leave, are
confidential and may not be released without the express permission of the

eligible employee, unless otherwise required by law.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.270 - 659A.285
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 14-
2011, f. 12-30-11, cert. ef. 1-1-12; BLI 3-2012, f. & cert. ef. 2-8-12; BLI 16-2013, f. & cert.
ef. 12-31-13

839-009-0363
Use of Paid Leave: ORS 659A.270-659A.285

(1) Leave is unpaid leave unless otherwise provided by:

(a) A collective bargaining agreement;

(b) The terms of an agreement between the eligible employee and the
covered employer; or

(c) A covered employer’s policy.

(2) An eligible employee taking leave pursuant to an agreement
between the eligible employee and the covered employer, a collective bar-
gaining agreement or a covered employer policy may use any paid accrued
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vacation leave or may use any other paid leave that is offered by the cov-
ered employer in lieu of vacation leave during the period of leave.

(3) Subject to the terms of any agreement between the eligible
employee and the covered employer or the terms of a collective bargaining
agreement or a covered employer policy, the covered employer may deter-
mine the order in which paid accrued leave is to be used when more than
one type of paid accrued leave is available to the employee.

(4) An eligible employee of a public employer shall be granted leave
with pay for the purposes in ORS 659A.272 and OAR 839-009-0345.

(a) “Public employer” for purposes of H.B.3263, 77th Leg., Reg.
Session (Or.2013) and this rule means the State of Oregon.

(b) Leave with pay taken under this subsection is in addition to any
vacation, sick, personal business, or other forms of paid or unpaid leave
available to the eligible employee.

(c) The eligible employee must exhaust all other forms of paid leave
before the employee may use the paid leave under this section.

(d) An eligible employee may take up to 160 hours of leave with pay
authorized by HB 3263, 77th Leg., Reg. Session (Or. 2013) in each calen-
dar year.

(e) A covered employer shall allow an eligible employee who has
exhausted the 160 hours of leave with pay authorized by HB 3263, 77th
Leg., Reg. Session to take reasonable additional unpaid leave for the pur-

poses in ORS 659A.272 and OAR 839-009-0345.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 659A.270 - 659A.285, H.B. 3263, 77th Leg., Reg. Session (Or.
2013)
Hist.: BLI 32-2007, f. 12-27-07, cert. ef. 1-1-08; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 16-
2013, f. & cert. ef. 12-31-13

839-009-0380
Definitions: OMFLA

(1) “Active duty or call to active duty status” means duty under a call
or order to active duty, or notification of an impending call or order to
active duty, during a contingency operation, pursuant to Title 10 of the
United States Code. “Contingency operation” means a military operation
that:

(A) Is designated by the Secretary of Defense as an operation in
which members of the armed forces are or may become involved in mili-
tary actions, operations, or hostilities against an enemy of the United States
or against an opposing military force; or

(B) Results in the call or order to, or retention on, active duty of mem-
bers of the uniformed services under section 688, 12301(a), 12302, 12304,
12305, or 12406 of Title 10 of the United States Code, chapter 15 of Title
10 of the United States Code, or any other provision of law during a war or
during a national emergency declared by the President or Congress. (See 10
U.S.C. 101(a)(13))

(2) “Covered employer” means:

(a) The state, and a department, agency, board or commission of the
state; and

(b) A local government, including but not limited to a county, city,
town, municipal corporation, independent public corporation or political
subdivision of the state.

(c) A person, firm, corporation, partnership, legal representative, or
other business entity that engages in any business, industry, profession, or
activity in the state of Oregon and that employs 25 or more individuals in
the state of Oregon for each working day during each of 20 or more calen-
dar workweeks in the year in which an eligible employee takes OMFLA
leave or in the year immediately preceding the year in which an eligible
employee takes OMFLA leave;

(3) “Domestic partner” means an individual joined in a domestic part-
nership.

(4) “Domestic partnership” for the purposes of ORS chapter 659A
means two individuals of the same sex who have received a Certificate of
Registered Domestic Partnership from the State of Oregon in compliance
with ORS 432.405(1) and rules adopted by the State Registrar of the Center
for Health Statistics.

(5) “Eligible employee” means an individual who performs services
for compensation for an employer for an average of at least 20 hours per
week and includes all individuals employed at any site owned or operated
in Oregon by an employer, but does not include independent contractors.

(a) In determining an average of at least 20 hours per week, the
employer must count actual hours worked using guidelines set out pursuant
to the Fair Labor Standards Act. (See 29 CFR § 785)

(b) For the purpose of qualifying as an eligible employee, the employ-
ee need not perform services solely in the state of Oregon.

(c) Eligibility of employees reemployed following a period of uni-
formed service: The federal Uniformed Services Employment and
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Reemployment Act, 38 USC 43 (USERRA) provides that an employee
reemployed following a period of uniformed service is entitled to the sen-
iority and seniority-based rights and benefits that the employee had on the
date the uniformed service began, plus any seniority and seniority-based
rights and benefits that the employee would have attained if the employee
had remained continuously employed. Federal Department of Labor regu-
lation 20 CFR 1002.210 provides that in determining entitlement to senior-
ity and seniority-based rights and benefits, the period of absence from
employment due to or necessitated by uniformed service is not considered
a break in employment. The rights and benefits protected by USERRA
upon reemployment include those provided by the employer and those
required by statute. Under USERRA, a reemployed service member would
be eligible for OMFLA leave if the number of days and the number of hours
of work for which the service member was employed by the civilian
employer, together with the number of days and number of hours of work
for which the service member would have been employed by the civilian
employer during the period of uniformed service, meet the eligibility
requirements of these rules. In the event that a service member is denied
OMFLA leave for failing to satisfy the days and hours of work requirement
due to absence from employment necessitated by uniformed service, the
service member may have a cause of action under USERRA but not under
OMFLA.

(d) ORS 659A.082-659A.088 provides that an employee reemployed
following a period of uniformed service is entitled to the seniority and sen-
iority-based rights and benefits that the employee had on the date the uni-
formed service began, plus any seniority and seniority-based rights and
benefits that the employee would have attained if the employee had
remained continuously employed. In determining entitlement to seniority
and seniority-based rights and benefits, the period of absence from employ-
ment due to or necessitated by uniformed service is not considered a break
in employment. If a reemployed service member was eligible for leave
under OMFLA prior to the date uniformed service began, OMFLA’s eligi-
bility requirements are considered met.

(6) “Intermittent leave” means leave taken in multiple blocks of time
and/or requiring an altered or reduced work schedule.

(7) “Period of Military Conflict” means a period of war:

(a) Declared by the United States Congress;

(b) Declared by executive order of the President of the United States;
or

(c) In which a reserve component of the Armed Forces of the United
States is ordered to active duty pursuant to Title 32 of the United States
Code or section 12301 or 12302 of Title 10 of the United States Code.

(8) “Spouse” includes individuals in same sex marriages validly per-

formed in other jurisdictions.
Stat. Auth.: ORS 659A.093(6)
Stats. Implemented: ORS 659A.090 - 659A.099 & OAR 105-010-0018
Hist.: BLI 10-2010, f. & cert. ef. 2-24-10; BLI 16-2013, f. & cert. ef. 12-31-13

839-009-0390
Length of Leave: OMFLA

(1) During a period of military conflict, an employee who is a spouse
or domestic partner of a member of the Armed Forces of the United States,
the National Guard or the military reserve forces of the United States who
has been notified of an impending call or order to active duty or who has
been deployed, is entitled to a total of 14 days of unpaid leave per deploy-
ment that may be taken:

(a) After the military spouse or domestic partner has been notified of
an impending call or order to active duty and before deployment; and/or

(b) When the military spouse or domestic partner is on leave from
deployment.

(2) The 14 day entitlement is per deployment. If multiple deploy-
ments occur in an employee’s leave year, the employee is entitled to use 14
days of Oregon Military Family Leave Act (“OMFLA”) leave for each
deployment.

(3) The 14 days of unpaid leave to which the employee is entitled are
individual days on which the employee, if working their normal schedule,
would otherwise perform services for compensation for the employer.
(Example: Employee normally works Monday through Friday. Employee is
entitled to 14 days of leave, which if taken consecutively would be Monday
through Friday on two consecutive weeks plus Monday through Thursday
of the third week.)

(4) OMFLA leave need not be taken in one, uninterrupted period, but
may be taken intermittently.

(a) For the purpose of intermittent leave, OMFLA leave is calculated
for an employee by multiplying the number of hours the employee normal-
ly works per day by 14. (For example, an employee normally employed to
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work eight hours per day is entitled to 14 times eight hours, or a total of 112
hours of OMFLA leave.)

(b) If an employee’s schedule varies from day to day, a daily average
of the employee’s hours must be used for calculating the employee’s nor-
mal work day. For example, an employee working an average of six hours
per day is entitled to 14 times six hours, or a total of 84 hours of OMFLA
leave. An employee working an average of 10 hours per day is entitled to
14 times 10 hours, or 140 hours.

(c) If an employee takes intermittent OMFLA leave, only the actual
number of hours of leave taken may be counted toward the hours of

OMFLA leave to which the employee is entitled.
Stat. Auth.: ORS 659A.093(6)
Stats. Implemented: ORS 659A.090 - 659A.099
Hist.: BLI 10-2010, f. & cert. ef. 2-24-10; BLI 10-2010, f. & cert. ef. 2-24-10; BLI 12-2012,
f. & cert. ef. 11-21-12; BLI 16-2013, f. & cert. ef. 12-31-13

839-009-0430
Notice by Employee: OMFLA

(1) An eligible employee seeking Oregon Military Family Leave must
provide the employer with notice of the intention to take leave within five
business days of receiving official notice of an impending call or order to
active duty or of a leave from deployment, or as soon as is practicable when
official notice is provided fewer than five days before commencement of
the leave.

(2) The active duty orders of a covered military member will general-
ly specify if the service member is serving in support of a period of mili-
tary conflict by citation to the relevant section of Title 10 of the United
States Code and/or by reference to the specific name of the military conflict
(see OAR 839-009-0380(7)).

(3) An eligible employee’s notice of intention to take OMFLA leave
must follow the covered employer’s known, customary, and uniformly
applied procedures for requesting any kind of leave. A covered employer
may provide an OMFLA leave request form. An example is found at
Appendix A of this rule.

(a) The covered employer may require in writing that the eligible
employee provide a photocopy of the service member’s orders to verify that
the leave is for the purpose defined in OAR 839-009-0380(7).

(b) The eligible employee will provide any required photocopy of the
service member’s orders within a reasonable time after receiving the cov-
ered employer’s written request.

(c) The covered employer may provisionally designate an absence as
OMFLA leave until any requested photocopy of the service member’s

orders is received.
[ED. NOTE: Appendices referenced are available from the agency.]
Stat. Auth.: ORS 659A.093(6)
Stats. Implemented: ORS 659A.090 — 659A.099
Hist.: BLI 10-2010, f. & cert. ef. 2-24-10; BLI 16-2013, f. & cert. ef. 12-31-13

Construction Contractors Board
Chapter 812

Rule Caption: Implement 2013 Legislation, Housekeeping, New

Endorsements, Contract Requirements, Home Energy Assessors,

Worker Leasing Companies, EEAST

Adm. Order No.: CCB 6-2013

Filed with Sec. of State: 12-19-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Adopted: 812-032-0000, 812-032-0100, 812-032-0110,

812-032-0120, 812-032-0123, 812-032-0130, 812-032-0135, 812-

032-0140, 812-032-0150

Rules Amended: 812-002-0120, 812-003-0131, 812-003-0152, 812-

003-0153, 812-003-0171, 812-003-0175, 812-003-0180, 812-003-

0221, 812-003-0240, 812-003-0250, 812-003-0260, 812-003-0290,

812-003-0310, 812-003-0320, 812-003-0390, 812-003-0400, 812-

003-0430, 812-003-0440, 812-008-0030, 812-008-0040, 812-012-

0110, 812-021-0005, 812-021-0021, 812-021-0045, 812-021-0047,

812-025-0000, 812-025-0005, 812-025-0010, 812-030-0000, 812-

030-0240

Rules Repealed: 812-003-0130, 812-003-0140, 812-003-0141, 812-

003-0150, 812-003-0170, 812-003-0220

Subject: Amend rules to implement 2013 legislative changes.
812-002-0120 is amended to implement OR Laws Ch. 378 (HB

2524) (2013) that increase the casual, minor or inconsequential work

from $500 to $1,000.

Oregon Bulletin

66

812-003-0131 is amended to remove the reference to July 1, 2008,
and to add the new endorsements Residential Locksmith Services
Contractor, Home Inspector Services Contractor, Home Service
Contractor, and Home Energy Performance Score Contractor to
implement SB 207 and HB 2801.

812-003-0152 is amended to remove unnecessary references and
to replace the reference to “ordered” with “determined” by the
agency to reflect 2011 statute changes regarding the dispute resolu-
tion process.

812-003-0153 is amended to remove unnecessary references and
to replace the reference to “ordered” with “determined” by the
agency to reflect 2011 statute changes regarding the dispute resolu-
tion process.

812-003-0171 is amended to remove the reference to July 1, 2008,
and to add the bond amounts for the new endorsements Residential
Locksmith Services Contractor, Home Inspector Services Contrac-
tor, and Home Service Contractor to implement SB 207.

812-003-0175 is amended to remove a reference that has been
repealed and to add reference to “determination” by the agency to
reflect 2011 statute changes regarding the dispute resolution
process, and updates cite references.

812-003-0180 is amended to add reference to “determination” by
the agency to reflect changes made in 2011 to the statutes regarding
the dispute resolution process.

812-003-221 is amended to remove the reference to July 1, 2008,
and to add the new endorsements Residential Locksmith Services
Contractor, Home Inspector Services Contractor, and Home Service
Contractor to implement SB 207.

812-003-0240, 812-021-0021 are amended to implement OR
Laws Ch. 196 (HB 2268) (2013) that changes the term “licensed”
architect to “registered”.

812-003-0250 is amended to add reference to business entities that
“utilize one or more workers supplied by a worker leasing compa-
ny to implement SB 207.

812-003-0260 is amended to add information required in new
license applications for new contractor license endorsements creat-
ed by SB 207 and HB 2801 (2013), and updates cite references.

812-003-0290 is amended to remove the reference to licenses
renewing on or before July 1, 2008 since no such licenses remain.

812-003-0310 is amended to add reference to limited partnerships
and conditions for entity to remain unchanged, hence qualifying for
a valid license card. Implements SB 207 (2013).

812-003-0320 is amended to add reference to limited partnerships,
which are a business entity that may operate as a contractor. Imple-
ments SB 207 (2013).

812-003-0390 is amended to add reference to “determination” by
the agency to reflect changes made in 2011 to statutes regarding
dispute resolution process.

812-003-0400 is amended to remove reference to ORS 701.085
which was renumbered to ORS 701.068.

812-003-0430 is amended to change the word “claim” to “com-
plaint” and remove reference to commenced on or after January 1,
1998 since there are no longer any liens perfected or complaints sub-
ject to CCB jurisdiction that occurred before that date, and correct
cite references.

812-003-0440 is amended to correct cite references.

812-008-0030 is amended to add reference to the new “home
inspection services contractor” endorsement created by SB 207
(2013), adds provisions to clarify that persons who assign home ener-
gy performance scores are exempt from the rules governing home
inspectors (SB 207 - 2013), and adds provisions that home inspec-
tion services contractors are not required to complete continuing edu-
cation (HB 2801 - 2013).

812-008-0040 is amended to add the reference to the new “home
inspection services contractor” endorsement created by SB 207
(2013), and adds the term “individual” before the word “applicant”
to clarify that education is required of the individual, not the
business.
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812-012-0110 is amended to implement OR Laws Ch. 168 (SB
205) (2013) the agency, by rule, adopts the mandatory contract terms.

812-021-0005 is amended to add definition that employee includes
leased workers from a licensed worker leasing company.

812-021-0045 is amended to allow contractor to claim continuing
education complete by leased worker only if the leased worker com-
pleted the courses while leased to the contractor.

812-021-0047 is amended to allow only one contractor to claim
continuing education credits earned by a leased worker.

812-025-0000 is amended to implement OR Laws Ch. 8 (HB
2436) (2013) changes that limit certification to primary contractors
for EEAST certification.

812-25-0005 is amended to implement OR Laws Ch. 8 (HB 2436)
(2013) by adding a definition for primary contractors in regard to
EEAST certification.

812-025-0010 is amended provide that a licensed contractor may
apply to CCB for certification to participate “as a primary contrac-
tor” in the construction of small scale local energy projects financed
by the EEAST program. (HB 2436 - 2013).

812-030-0000 and 812-030-0240 is amended to remove reference
to July 1, 2010 that is no longer necessary and to add reference to
the new endorsement “residential locksmith contractor” created by
SB 207 (2013).

Adopt rules to implement Ch. 383 OR Laws 2013 (HB 2801):

812-032-0000 is adopted to create definitions relating to home
energy performance scores.

812-032-0100 is adopted to establish the application requirements
to implement HB 2801.

812-032-0110 is adopted to establish the certificate requirements
to implement HB 2801.

812-032-0120 is adopted to establish the requirements to issue cer-
tificates to individuals applying to renew a home energy assessor’s
certificate.

812-032-0123 is adopted to establish that CCB will issue a cer-
tificate and pocket card to qualified home energy assessors and estab-
lish a fee for replacement cards.

812-032-0130 is adopted to establish requirements for renewal of
the home energy assessor certificates.

812-032-0135 is adopted to establish requirements for home ener-
gy assessors to keep CCB informed of their mailing and email
address.

812-032-0140 is adopted to establish home energy assessor must
be an owner or worker for a licensed contractor, and includes home
energy performance score contractors.

812-032-0150 is adopted to establish fees for the initial applica-
tion, initial issuance and renewal of home energy assessor certifi-
cates.

Repeal the following rules:

812-003-0130 is repealed because the rule is outdated CCB no
longer has license categories.

812-003-0140 is repealed because it is no longer necessary as it
applied to license applications, renewals and reissuance until June
30,2010.

812-003-0141 is repealed because it is no longer necessary as it
applied to four year licenses issued on or before July 1,2008 and no
such license exists.

812-003-0150 and 812-003-0170 are repealed because they are
outdated and no longer necessary as it relates to bonds issued before
July 1,2008.

812-003-0220 is repealed because it is outdated, it relates to insur-
ance amounts for licenses issued before July 1, 2008.

NOTE: In order to save postage and printing costs in these diffi-
cult times, CCB is only providing a copy of the notice. To view the
language of each individual rule change, please go to our web site
at http://www.oregon.gov/CCB/Laws_Rules.shtml#Administrative_
Rule_Notices. If you don’t have web access, contact Cathy Dixon at
(503) 934-2185 for assistance in receiving a copy.

Rules Coordinator: Catherine Dixon—(503) 934-2185
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812-002-0120
Casual, Minor or Inconsequential

“Casual, minor or inconsequential” as used in ORS 701.010(4) means
work not of a structural nature which cannot affect the health or safety of
the owner or occupant of the structure, the value of which is less than 1,000

and does not include work done as a subcontractor to a licensee.
Stat. Auth.: ORS 670.310 & 701235
Stats. Implemented: ORS 656.027 & 701.010
Hist.: CCB 4-1998, f. & cert. ef. 4-30-98; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 6-
2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0131
License Endorsements

The following are license endorsements for new and renewal licens-
es:

(1) Residential General Contractor. A licensee holding this endorse-
ment may bid or perform work involving an unlimited number of unrelat-
ed building trades or crafts on residential or small commercial structures.

(2) Residential Specialty Contractor. A licensee holding this endorse-
ment may:

(a) Bid or perform work involving two or less unrelated building
trades or crafts on residential or small commercial structures.

(b) If three or more unrelated trades or crafts are performed or sub-
contracted out, the entire contract price cannot exceed $2,500.

(3) Residential Limited Contractor. A licensee holding this endorse-
ment may bid or perform work involving residential or small commercial
structures, as long as all of the following conditions are met:

(a) The licensee’s annual gross business sales do not exceed $40,000.

(b) The licensee does not enter into a contract in which the contract
price exceeds $5,000.

(c) If the contract price in a contract for work performed by the licens-
ee is based on time and materials, the amount charged by the licensee shall
not exceed $5,000.

(d) The licensee consents to inspection by the Construction
Contractors Board of its Oregon Department of Revenue tax records to ver-
ify compliance with paragraph (3)(a) of this rule.

(e) For purposes of this section, “contract” includes a series of agree-
ments between the licensee and a person for work on any single work site
within a one-year period.

(4) Residential Developer. A licensee holding this endorsement may
develop property zoned for or intended for use compatible with a residen-
tial or small commercial structure as long as the licensee meets the condi-
tions in ORS 701.042.

(5) Residential Locksmith Services Contractor. A licensee holding
this endorsement may operate a business that provides the services of lock-
smiths for residential or small commercial structures. The licensee may not,
however, engage in any other contractor activities. The licensee must have
at least one owner or employee who is a certified locksmith.

(6) Home Inspector Services Contractor. A licensee holding this
endorsement may operate a business that provides the services of home
inspectors. The licensee may not, however, engage in any other contractor
activities. The licensee must have at least one owner or employee who is a
certified home inspector.

(7) Home Services Contractor. A licensee holding this endorsement
may operate a business that provides service, repair or replacement pur-
suant to the terms of a home service agreement. The licensee may not, how-
ever, engage in any other contractor activities.

(8) Home Energy Performance Score Contractor. A licensee holding
this endorsement may operate a business that assigns home energy per-
formance scores. The licensee may not, however, engage in any other con-
tractor activities. The licensee must have at least one owner or employee
who is a certified home energy assessor.

(9) Commercial General Contractor — Level 1. A licensee holding
this endorsement may bid or perform work involving an unlimited number
of unrelated building trades or crafts on small or large commercial struc-
tures.

(10) Commercial Specialty Contractor — Level 1. A licensee holding
this endorsement may bid or perform work involving two or less unrelated
building trades or crafts on small or large commercial structures.

(11) Commercial General Contractor — Level 2. A licensee holding
this endorsement may bid or perform work involving an unlimited number
of unrelated building trades or crafts on small or large commercial struc-
tures.

(12) Commercial Specialty Contractor — Level 2. A licensee holding
this endorsement may bid or perform work involving two or less unrelated
building trades or crafts on small or large commercial structures.
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(13) Commercial Developer. A licensee holding this endorsement
may develop property zoned for or intended for use compatible with a small
or large commercial structure as long as the licensee meets the conditions
in ORS 701.042.

(14) A contractor’s license may contain:

(a) One residential endorsement;

(b) One commercial endorsement; or

(c) One residential endorsement and one commercial endorsement.
Stat. Auth.: ORS 670310 & 701.235

Stats. Implemented: ORS 701.042, 701.081 & 701.084

Hist.: CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0152
Residential Bonds Generally

(1) A properly executed residential bond must:

(a) Be signed by an authorized agent of the surety or by one having
power of attorney; must bear a bond number; and must be filed within the
time stated on the bond.

(b) Be in the form adopted by the Construction Contractors Board as
the “Construction Contractors Board Residential Surety Bond” dated
November 1, 2007.

(2) If a complaint is filed against a licensee for work done during the
work period of a contract entered while the security required under ORS
701.068 or 701.088 is in effect, the security must be held until final dispo-
sition of the complaint.

(3) Bond documents received at the agency office from a surety com-
pany or agent via electronic facsimile or as a PDF file transmitted by e-mail
or electronically may be accepted as original documents. The surety must
provide the original bond document to the agency upon request.

(4) A residential bond is available only for payments determined by
the agency involving residential or small commercial structures or for the
development of property zoned or intended for use compatible with resi-

dential or small commercial structures.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.068, & 701.081
Hist.: CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 11-2008, f. 6-30-08, cert. ef. 7-1-08;
CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0153
Commercial Bonds Generally

(1) A properly executed commercial bond must:

(a) Be signed by an authorized agent of the surety or by one having
power of attorney; must bear a bond number; and must be filed within the
time stated on the bond.

(b) Be in the form adopted by the Construction Contractors Board as
the “Construction Contractors Board Commercial Surety Bond” dated
November 1, 2007.

(2) If a complaint is filed against a licensee for work done during the
work period of a contract entered while the security required under ORS
701.068 is in effect, the security must be held until final disposition of the
complaint.

(3) Bond documents received at the agency office from a surety com-
pany or agent via electronic facsimile or as a PDF file transmitted by e-mail
or electronically may be accepted as original documents. The surety must
provide the original bond document to the agency upon request.

(4) A commercial bond is available only for payments determined by
the agency involving small or large commercial structures or for the devel-
opment of property zoned or intended for use compatible with large or

small commercial structures.
Stat. Auth.: ORS 670310 & 701.235
Stats. Implemented: ORS 701.068 & 701.084
Hist.: CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 11-2008, f. 6-30-08, cert. ef. 7-1-08;
CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0171
Bond, Letter of Credit or Cash Deposit

For all new and renewal license applications, a surety bond as
required under ORS 701.068, or a surety bond, letter of credit or cash
deposit as required under 701.088, must be in one of the following
amounts:

(1) Residential General Contractor — $20,000.

(2) Residential Specialty Contractor — $15,000.

(3) Residential Limited Contractor — $10,000.

(4) Residential Developer — $20,000.

(5) Residential Locksmith Services Contractor — $10,000.

(6) Home Inspector Services Contractor — $10,000.

(7) Home Services Contractor — $10,000.

(8) Home Energy Performance Score Contractor — $10,000.
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(9) Commercial General Contractor Level 1 — $75,000.
(10) Commercial Specialty Contractor Level 1 — $50,000.
(11) Commercial General Contractor Level 2 — $20,000.
(12) Commercial Specialty Contractor Level 2 — $20,000.

(13) Commercial Developer — $20,000.

Stat. Auth.: ORS 670.310, 701.068, 701.088 & 701.235

Stats. Implemented: ORS 701.068 & 701.088

Hist.: CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0175
Increased Bond, Letter of Credit or Cash Deposit Requirement, Past
Unresolved Activity

(1) A business, including an individual person, applying for or renew-
ing a license will file a bond, letter of credit or cash deposit in an amount
up to five times the amount required for the category of license under OAR
812-003-0171, if:

(a) The business has unpaid debts under a final order, arbitration
award or determination of the board;

(b) An owner or officer of the business has unpaid debts under a final
order, arbitration award or determination of the board; or

(c) An owner or officer of the business was an owner or officer of
another business at the time the other business incurred a debt that is the
subject of a final order, arbitration award or determination of the board and
such debt remains unpaid.

(2) A business, including an individual person, licensed as a residen-
tial general contractor or residential specialty contractor that applies to be
licensed as, or seeks to change its endorsement to, a residential limited con-
tractor must file a bond, letter or credit or cash deposit in an amount of five
times the amount of the residential limited contractor bond, namely
$50,000, if:

(a) The business has unpaid debts under a final order, arbitration
award or determination of the board;

(b) An owner or officer of the business has unpaid debts under a final
order, arbitration award or determination of the board; or

(c) An owner or officer of the business was an owner or officer of
another business at the time the other business incurred a debt that is the
subject of a final order, arbitration award or determination of the board and
such debt remains unpaid.

(3) For purposes of this rule, “owner” means an “owner” as defined
in ORS 701.094 and OAR 812-002-0537.

(4) For purposes of this rule, “officer” means an “officer” as defined
in ORS 701.005(12).

(5) Debts due under a final order or arbitration award of the board

include amounts not paid by a surety or financial institution on complaints.
Stat. Auth.: ORS 670.310, 701.068, 701.088 & 701.235
Stats. Implemented: ORS 701.068 & 701.088
Hist.: CCB 4-2006(Temp), f. & cert. ef. 3-9-06 thru 9-5-06; CCB 9-2006, f. & cert. ef. 9-5-
06; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08;
CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 10-2008, f. 6-30-08, cert. ef. 7-1-08; CCB 14-
2010, f. 8-24-10, cert. ef. 9-1-10; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0180
Effective and Cancellation Dates of the Bond, Letter of Credit or Cash
Deposit

(1) The surety bond, letter of credit or cash deposits effective date is
the date on which the licensee has first met all requirements for licensing,
renewal or reissue as determined by the agency.

(2) The bond shall remain in effect and be continuous until cancelled
by the surety or until the licensee no longer meets the requirements for
licensing as determined by the agency, whichever comes first.

(3) A surety bond may be cancelled by the surety only after the sure-
ty has given 30 days’ notice to the agency. Cancellation will be effective no
less than 30 days after receipt of the cancellation notice.

(4) The letter of credit or cash deposit shall remain in effect and be
continuous until released by the agency.

(5) Immediately upon cancellation of the bond, or cancellation with-
out an authorized release by the agency of a letter of credit or cash deposit
the agency may send an emergency suspension notice to the contractor as
provided for in ORS 701.098(4)(a)(A), informing the contractor that the
license has been suspended.

(6) The bond, letter of credit or cash deposit shall be subject to final
orders or arbitration awards as described in OAR 812-004-0600 or deter-
minations as described in OAR 812-004-1600.

(7) The surety or financial institution will be responsible for ascer-

taining the bond, letter of credit or cash deposit’s effective date.
Stat. Auth.: ORS 670.310, 701.068, 701.088 & 701.235
Stats. Implemented: ORS 701.068, 701.088 & 701.098
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Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 6-2006, f. 5-25-06, cert. ef. 6-1-06; CCB 7-
2007, f. 12-13-07, cert. ef. 1-1-08; CCB 9-2008, f. 6-11-08, cert. ef. 7-1-08; CCB 6-2013, f.
12-19-13, cert. ef. 1-1-14

812-003-0221
Insurance Amounts

For all new and renewal license applications, insurance amounts as
required under ORS 701.073, 701.081, and 701.084, must be in one of the
following amounts:

(1) Residential General Contractor — $500,000 per occurrence.

(2) Residential Specialty Contractor — $300,000 per occurrence.

(3) Residential Limited Contractor — $100,000 per occurrence.

(4) Residential Developer — $500,000 per occurrence.

(5) Residential Locksmith Services Contractor — $100,000 per
occurrence.

(6) Home Inspector Services Contractor — $100,000 per occurrence.

(7) Home Services Contractor — $100, 000 per occurrence.

(8) Home Energy Performance Score Contractor — $100,000 per
occurrence.

(9) Commercial General Contractor Level 1 — $2,000,000 aggregate.

(10) Commercial Specialty Contractor Level 1 — $1,000,000 aggre-
gate.

(11) Commercial General Contractor Level 2 — $1,000,000 aggre-
gate.

(12) Commercial Specialty Contractor Level 2 — $500,000 per
occurrence.

(13) Commercial Developer — $500,000 per occurrence.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 701.073, 701.081 & 701.084

Hist.: CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0240
Independent Contractor

(1) Purpose of Rule. The Landscape Contractors Board, Department
of Revenue, Department of Consumer and Business Services, Employment
Department, and Construction Contractors Board must adopt rules togeth-
er to carry out ORS 670.600. ORS 670.600 defines “independent contrac-
tor” for purposes of the programs administered by these agencies. This rule
is intended to ensure that all five agencies apply and interpret 670.600 in a
consistent manner; to clarify the meaning of terms used in 670.600; and, to
the extent possible, to enable interested persons to understand how all five
agencies will apply 670.600.

(2) Statutory Context.

(a) ORS 670.600 generally establishes three requirements for “inde-
pendent contractors”. One requirement is that an “independent contractor”
must be engaged in an “independently established business.” Another
requirement is related to licenses and certificates that are required for an
“independent contractor” to provide services. A third requirement is that an
“independent contractor” must be “free from direction and control over the
means and manner” of providing services to others.

(b) The specific focus of this rule is the “direction and control”
requirement. See ORS 670.600 for the requirements of the “independently
established business” test and for licensing and certification requirements.

(3) Direction and Control Test.

(a) ORS 670.600 states that an “independent contractor” must be
“free from direction and control over the means and manner” of providing
services to others. The agencies that have adopted this rule will use the fol-
lowing definitions in their interpretation and application of the “direction
and control” test:

(A) “Means” are resources used or needed in performing services. To
be free from direction and control over the means of providing services an
independent contractor must determine which resources to use in order to
perform the work, and how to use those resources. Depending upon the
nature of the business, examples of the “means” used in performing servic-
es include such things as tools or equipment, labor, devices, plans, materi-
als, licenses, property, work location, and assets, among other things.

(B) “Manner” is the method by which services are performed. To be
free from direction and control over the manner of providing services an
independent contractor must determine how to perform the work.
Depending upon the nature of the business, examples of the “manner” by
which services are performed include such things as work schedules, and
work processes and procedures, among other things.

(C) “Free from direction and control” means that the independent
contractor is free from the right of another person to control the means or
manner by which the independent contractor provides services. If the per-
son for whom services are provided has the right to control the means or
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manner of providing the services, it does not matter whether that person
actually exercises the right of control.

(b) Right to specify results to be achieved. Specifying the final
desired results of the contractor’s services does not constitute direction and
control over the means or manner of providing those services.

(4) Application of “direction and control” test in construction and
landscape industries.

(a) The provisions of this section apply to:

(A) Architects registered under ORS 671.010 to 671.220;

(B) Landscape architects licensed under ORS 671.310 to 671.479;

(C) Landscape contracting businesses licensed under ORS 671.510 to
671.710;

(D) Engineers licensed under ORS 672.002 to 672.325; and

(E) Construction contractors licensed under ORS chapter 701.

(b) A licensee described in (4)(a), that is paying for the services of a
subcontractor in connection with a construction or landscape project, will
not be considered to be exercising direction or control over the means or
manner by which the subcontractor is performing work when the following
circumstances apply:

(A) The licensee specifies the desired results of the subcontractor’s
services by providing plans, drawings, or specifications that are necessary
for the project to be completed.

(B) The licensee specifies the desired results of the subcontractor’s
services by specifying the materials, appliances or plants by type, size,
color, quality, manufacturer, grower, or price, which materials, appliances
or plants are necessary for the project to be completed.

(C) When specified by the licensee’s customer or in a general con-
tract, plans, or drawings and in order to specify the desired results of the
subcontractor’s services, the licensee provides materials, appliances, or
plants, including, but not limited to, roofing materials, framing materials,
finishing materials, stoves, ovens, refrigerators, dishwashers, air condition-
ing units, heating units, sod and seed for lawns, shrubs, vines, trees, or nurs-
ery stock, which are to be installed by subcontractors in the performance of
their work, and which are necessary for the project to be completed.

(D) The licensee provides, but does not require the use of, equipment
(such as scaffolding or forklifts) at the job site, which equipment is avail-
able for use on that job site only, by all or a significant number of subcon-
tractors requiring such equipment.

(E) The licensee has the right to determine, or does determine, in what
sequence subcontractors will work on a project, the total amount of time
available for performing the work, or the start or end dates for subcontrac-
tors working on a project.

(F) The licensee reserves the right to change, or does change, in what
sequence subcontractors will work on a project, the total amount of time
available for performing the work, or the start or end dates for subcontrac-
tors working on a project.

(5) As used in ORS Chapters 316, 656, 657,671 and 701, an individ-
ual or business entity that performs labor or services for remuneration shall
be considered to perform the labor or services as an “independent contrac-
tor” if the standards of 670.600 are met.

(6) The Construction Contractors Board, Employment Department,
Landscape Contractors Board, Workers Compensation Division, and
Department of Revenue of the State of Oregon, under authority of ORS
670.605, will cooperate as necessary in their compliance and enforcement
activities to ensure among the agencies the consistent interpretation and
application of 670.600.

(7) The Board adopts the form “Independent Contractor Certification
Statement” as revised January 17, 2006. An applicant must use this form to

meet the requirements of ORS 701.046(1)(k).
Stat. Auth.: ORS 670.310, 670.605 & 701.235
Stats. Implemented: ORS 670.600, 670.605, 701.005 & 701.046
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 6-2005, f. 12-7-05, cert. ef. 1-1-06; CCB 1-
2006(Temp), f. & cert. ef. 1-11-06 thru 7-10-06; CCB 5-2006, f. & cert. ef. 3-30-06; CCB 1-
2007, f. 1-25-07, cert. ef. 2-1-07; CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB 9-2008, f.
6-11-08, cert. ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0250
Exempt and Nonexempt Class of Independent Contractor Licenses

Contractors shall license as either nonexempt or exempt as provided
in ORS 701.035.

(1) The nonexempt class is composed of the following entities:

(a) Sole proprietorships with one or more employees or that utilize
one or more workers supplied by a worker leasing company;

(b) Partnerships or limited liability partnerships with one or more
employees or that utilize one or more workers supplied by a worker leasing
company;
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(c) Partnerships or limited liability partnerships with more than two
partners if any of the partners are not family members;

(d) Joint ventures with one or more employees or that utilize one or
more workers supplied by a worker leasing company;

(e) Joint ventures with more than two joint venturers if any of the joint
venturers are not family members;

(f) Limited partnerships with one or more employees or that utilize
one or more workers supplied by a worker leasing company;

(g) Limited partnerships with more than two general partners if any of
the general partners are not family members;

(h) Corporations with one or more employees or that utilize one or
more workers supplied by a worker leasing company;

(i) Corporations with more than two corporate officers if any of the
corporate officers are not family members;

(j) Trusts with one or more employees or that utilize one or more
workers supplied by a worker leasing company;

(k) Trusts with more than two trustees if any of the trustees are not
family members.

(1) Limited liability companies with one or more employees or that
utilize one or more workers supplied by a worker leasing company; or

(m) Limited liability companies with more than two members if any
of the members are not family members.

(2) The exempt class is composed of sole proprietors, partnerships,
joint ventures, limited liability partnerships, limited partnerships, corpora-
tions, trusts, and limited liability companies that do not qualify as nonex-
empt.

(3) An exempt contractor may work with the assistance of individuals
who are employees of or workers supplied by a worker leasing company to
a nonexempt contractor as long as the nonexempt contractor or the nonex-
empt contractor’s worker leasing company:

(a) Is in compliance with ORS Chapters 316, 656, and 657 and is pro-
viding the employees with workers’ compensation insurance; and

(b) Does the payroll and pays all its employees, including those
employees who assist an exempt contractor.

(4) Except as provided in sections (5) through (8) of this rule, entities
shall supply the following employer account numbers as required under
ORS 701.046:

(a) Workers” Compensation Division 7-digit compliance number or
workers’ compensation insurance carrier name and policy or binder num-
ber;

(b) Oregon Employment Department and Oregon Department of
Revenue combined business identification number; and

(c) Internal Revenue Service employer identification number or fed-
eral identification number.

(5) Exempt entities are not required to supply employer account num-
bers under section (4) of this rule except as follows:

(a) Partnerships, joint ventures, limited liability partnerships, and lim-
ited partnerships that have no employees and are not directly involved in
construction work may be classed as exempt when the entity certifies that
all partners or joint venturers qualify as nonsubject workers under ORS
656.027. Such partnerships or joint ventures must supply the Internal
Revenue Service employer identification number or federal identification
number.

(b) Corporations qualifying as exempt under ORS 656.027(10) must
supply the Oregon Employment Department and Oregon Department of
Revenue combined business identification number unless the corporation
certifies that corporate officers receive no compensation (salary or profit)
from the corporation.

(c) Corporations qualifying as exempt must supply the Internal
Revenue Service employer identification number or federal identification
number.

(d) Limited liability companies must supply the Internal Revenue
Service employer identification number or federal identification number
unless the limited liability company has only one member and has no
employees.

(6) Nonexempt entities that utilize volunteers that qualify under ORS
656.027 (20) or that utilize one or more workers supplied by a worker leas-
ing company need not supply an Oregon workers’ compensation account
number or workers’ compensation insurance carrier name and policy or
binder number.

(7) Nonexempt entities that utilize one or more workers supplied by a
worker leasing company and have no other applicable tax reporting obliga-
tions need not supply:

(a) An Internal Revenue Service employer identification number or
federal identification number; or

Oregon Bulletin

70

(b) An Oregon Employment Department and Oregon Department of
Revenue combined business identification number.

(8) Out-of-state applicants with no Oregon subject workers as pro-
vided in ORS 656.126 and OAR 436-050-0055 must supply their home
state account numbers, and need not supply an Oregon workers’ compen-

sation account number.
Stat. Auth.: ORS 183.310 - 183.500, 670.310, 701.235 & 701.992
Stats. Implemented: ORS 701.035 & 701.098
Hist.: CCB 1-1989, f. & cert. ef. 11-1-89; CCB 3-1991, f. 9-26-91, cert. ef. 9-29-91; CCB 5-
1992, f. 7-31-92, cert. ef. 8-1-92; CCB 7-1992, f. & cert. ef. 12-4-92; CCB 4-1993, f. 8-17-
93, cert. ef. 8-18-93; CCB 1-1994, f. 6-23-94, cert. ef. 7-1-94; CCB 3-1995, f. 9-7-95, cert.
ef. 9-9-95; CCB 2-1997, f. 7-7-97, cert. ef. 7-8-97; CCB 4-1998, f. & cert. ef. 4-30-98; CCB
6-1998, f. 8-31-98, cert. ef. 9-1-98; CCB 4-1999, f. & cert. ef. 6-29-99; CCB 7-2000, f. 6-29-
00, cert. ef. 7-1-00; CCB 4-2003, f. & cert. ef. 6-3-03; CCB 9-2004, f. & cert. ef. 12-10-04,
Renumbered from 812-003-0002; CCB 3-2005, f. & cert. ef. 8-24-05; CCB 6-2006, f. 5-25-
06, cert. ef. 6-1-06; CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB 9-2008, f. 6-11-08, cert.
ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0260
Application for New License

(1) Each entity must complete an application form prescribed by the
agency. Information provided on the form must include, but not be limited
to:

(a) Name of business entity, all additional business names, including
assumed business names, under which business as a contractor is conduct-
ed, and Corporation Division registry numbers (if applicable);

(b) Mailing and location address of the business entity;

(c) Legal name and address (which may be the business address) of:

(A) The owner of a sole proprietorship;

(B) All partners of a general partnership or limited liability partner-
ship;

(C) All joint venturers of a joint venture;

(D) All general partners of a limited partnership;

(E) All corporate officers of a corporation;

(F) All trustees of a trust;

(G) The manager and all members of a manager-managed limited lia-
bility company, and, if one or more of the members is a partnership, limit-
ed liability partnership, joint venture, limited partnership, corporation, trust
or limited liability company, the general partners, venturers, corporate offi-
cers, trustees, managers or members of the entity that is a member of the
limited liability company that is the subject of this paragraph;

(H) All members of a member-managed limited liability company,
and, if one or more of the members is a partnership, limited liability part-
nership, joint venture, limited partnership, corporation, trust or limited lia-
bility company, the general partners, venturers, corporate officers, trustees,
managers or members of the entity that is a member of the limited liability
company that is the subject of this paragraph; or

(I) The responsible managing individual designated by the applicant.

(d) Except for a public company, the date of birth and driver license
number of:

(A) The owner of a sole proprietorship;

(B) All partners of a general partnership or limited liability partner-
ship;

(C) All joint venturers of a joint venture;

(D) All general partners of a limited partnership;

(E) All corporate officers of a corporation;

(F) All trustees of a trust;

(G) The manager and all members of a manager-managed limited lia-
bility company, and, if one or more of the members is a partnership, limit-
ed liability partnership, joint venture, limited partnership, corporation, trust
or limited liability company, the general partners, venturers, corporate offi-
cers, trustees, managers or members of the entity that is a member of the
limited liability company that is the subject of this paragraph;

(H) All members of a member-managed limited liability company,
and, if one or more of the members is a partnership, limited liability part-
nership, joint venture, limited partnership, corporation, trust or limited lia-
bility company, the general partners, venturers, corporate officers, trustees,
managers or members of the entity that is a member of the limited liability
company that is the subject of this paragraph; or

(I) The responsible managing individual designated by the applicant.

(J) For purposes of this subsection, a “public company” means any
business entity that offers securities registered for sale by the federal
Securities and Exchange Commission to the general public.

(e) Social security number of the owner of a sole proprietorship or
partners, if partners are human beings, in a general partnership;

(f) Class of independent contractor license and employer account
numbers as required under OAR 812-003-0250;
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(g) License endorsement sought, as provided for under OAR 812-
003-0131;

(h) The identification number of the responsible managing individual
who has completed the education and passed the examination required
under ORS 701.122 or is otherwise exempt under division 6 of these rules;

(i) The Standard Industrial Classification (SIC) numbers of the main
construction activities of the entity;

(j) Names and certification numbers of all certified locksmiths if the
entity is a Residential Locksmith Services Contractor or will do work pro-
viding locksmith services under ORS 701.475 to 701.490;

(k) Names and certification numbers of all certified home inspectors
if the entity will do work as a home inspector under ORS 701.350;

(1) Names and certification numbers of all certified home energy
assessors if the entity is a Home Energy Performance Contractor providing
home energy performance scores under Oregon Laws 2013, chapter 383,
sections 3 through 7 or will do work providing home energy performance
scores.

(m) For each person described in subsection (1)(c) of this section, the
following information if related to construction activities:

(A) If unsatisfied on the date of application, a copy of a final judg-
ment by a court in any state entered within five years preceding the appli-
cation date that requires the person to pay money to another person or to a
public body;

(B) If unsatisfied on the date of application, a copy of a final order by
an administrative agency in any state issued within five years preceding the
application date that requires the person to pay money to another person or
public body;

(C) If pending on the date of application, a copy of a court complaint
filed in any state that alleges that the person owes money to another person
or public body; or

(D) If pending on the date of application, a copy of an administrative
notice of action issued in any state that alleges that the person owes money
to another person or public body.

(n) For each person described in subsection (1)(c) of this section, the
following information if related to construction activities;

(A) A copy of a judgment of conviction for a crime listed in ORS
701.098(1)(i), entered within five years preceding the application date; or

(B) A copy of an indictment for a crime listed in ORS 701.098(1)(i),
entered within five years preceding the application date.

(C) In addition to documents required in paragraphs (1)(1)(A) and (B)
of this section, copies of police reports, parole or probation reports indicat-
ing parole or probation officer’s name and phone number, and letters of ref-
erence.

(o) Independent contractor certification statement and a signed
acknowledgment that if the licensee qualifies as an independent contractor
the licensee understands that the licensee and any heirs of the licensee will
not qualify for workers’ compensation or unemployment compensation
unless specific arrangements have been made for the licensee’s insurance
coverage and that the licensee’s election to be an independent contractor is
voluntary and is not a condition of any contract entered into by the licens-
ee;

(p) Signature of owner, partner, joint venturer, corporate officer,
member or trustee, signifying that the information provided in the applica-
tion is true and correct; and

(2) A complete license application includes but is not limited to:

(a) A completed application form as provided in section (1) of this
rule;

(b) The new application license fee as required under OAR 812-003-
0140;

(c) A properly executed bond, letter of credit or assignment of savings
as required under OAR 812-003-0152, 812-003-0153, or 812-003-0155;
and

(d) The certification of insurance coverage as required under OAR
812-003-0200.

(3) The agency may return an incomplete license application to the
applicant with an explanation of the deficiencies.

(4) All entities listed in section (1) of this rule that are otherwise
required to be registered with the Oregon Corporation Division must be
registered with the Oregon Corporation Division and be active and in good
standing. All assumed business names used by persons or entities listed in
section (1) of this rule must be registered with the Oregon Corporation
Division as the assumed business name of the person or entity using that

name.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 25.270, 25.785, 25.990, 701.035, 701.050, 701.056, 701.068,
701.073,701.081,701.088 & 701.122

Oregon Bulletin

71

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 3-2005, f. & cert. ef. 8-24-05; CCB 6-2006,
f. 5-25-06, cert. ef. 6-1-06; CCB 8-2006, f. & cert. ef. 9-5-06; CCB 15-2006, f. 12-12-06,
cert. ef. 1-1-07; CCB 6-2007, f. 8-29-07, cert. ef. 9-1-07; CCB 7-2007, f. 12-13-07, cert. ef.
1-1-08; CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 6-2008, f. & cert .ef. 3-24-08; CCB
8-2008, f. 4-28-08, cert. ef. 7-1-08; CCB 12-2008, f. 6-30-08, cert. ef. 7-1-08; CCB 16-2008,
. 9-26-08, cert. ef. 10-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0290
License Renewal, Reissue, New Issue; Effective Dates; Term

(1) Except as provided in section (3) of this rule, a completed renew-
al or reissue application required under OAR 812-003-0260 shall be on file
with the agency before a license may be renewed or reissued.

(2) In order to obtain a renewed or reissued license, a contractor must
provide the following:

(a) A completed application form;

(b) Proof of insurance;

(c) A commercial or residential bond, or both (as indicated by the con-
tractor’s endorsement(s));

(d) Where authorized by ORS 701.088, a letter of credit or cash
deposit in lieu of the bond; and

(e) An application fee.

(3) If agency error causes the delayed receipt of the required docu-
ments or fee, the agency may renew or reissue the license with an effective
date before the date on which all requirements were satisfied. Otherwise, all
documents and fees must be received by the agency before the agency may
renew or reissue the license.

(4) If a contractor satisfies all requirements for license renewal before
the expiration date:

(a) The license is renewed; and

(b) The effective date of the license is the expiration date.

(5) If a contractor continuously maintains a bond and insurance and
satisfies all requirements for renewal within two years after the expiration
date:

(a) The license is renewed and backdated; and

(b) The effective date of the license is the expiration date.

(6) If a contractor fails to continuously maintain a bond or insurance
but satisfies all requirements for renewal within two years after the expira-
tion date:

(a) The license is reissued; and

(b) The effective date of the license is the date when all requirements
for reissue are met.

(7) If a contractor satisfies all requirements for renewal more than two
years after the expiration date, the license cannot be renewed or reissued.
The contractor must apply for a new license under OAR 812-030-0260.

(8) Licenses will be reissued or renewed for a period of two years.
Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 701.063

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04, CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB
5-2008, . 2-29-08, cert. ef. 7-1-08; CCB 11-2010(Temp), f. & cert. ef. 6-4-10 thru 11-30-10;
CCB 14-2010, f. 8-24-10, cert. ef. 9-1-10; CCB 1-2011, f. 2-28-11, cert. ef. 3-1-11; CCB 6-
2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0310
License Cards

(1) The agency shall issue a license and pocket card effective on the
date on which the license becomes effective under OAR 812-003-0270 or
812-003-0290.

(2) A license and pocket card is valid for the term for which it is
issued only if all of the following conditions are met throughout the license
period:

(a) The surety bond, letter of credit or cash deposit remains in effect
and undiminished by payment of Construction Contractors Board final
orders.

(b) The insurance required by ORS 701.073 remains in effect.

(c) If the licensee is a sole proprietorship, the sole proprietorship sur-
vives.

(d) If the licensee is a partnership or limited liability partnership, the
composition of the partnership remains unchanged, by death or otherwise.

(e) If the licensee is a limited partnership, the composition of the gen-
eral partners remains unchanged, by death or otherwise.

(f) If the licensee is a corporation, trust, or limited liability company,
the corporation, trust or limited liability company survives and complies
with all applicable laws governing corporations, trusts or limited liability
companies.

(3) If the licensee’s bond is cancelled, the license will lapse 30 days
from the date the cancellation is received by the agency.

(4) If a license becomes invalid, the agency may require the return of
the license and pocket card.
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(5) There is no charge for the original license and pocket card issued
by the agency.

(6) There is a $10 fee to replace a license and pocket card.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 701.063 & 701.088

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB

9-2008, f. 6-11-08, cert. ef. 7-1-08; CCB 2-2011, f. 4-28-11, cert. ef. 5-1-11; CCB 6-2013, .

12-19-13, cert. ef. 1-1-14

812-003-0320
Record Changes

(1) Every licensed entity that changes its name, including any
assumed business name under which it may operate, must notify the agency
within 30 days of assuming, filing or registering the new name. This sec-
tion also applies to sole proprietors that change their surname.

(2) Except as provided in OAR 812-003-0190, requests for business
name amendments of a partnership, joint venture, corporation, limited lia-
bility company, limited partnership or limited liability partnership shall be
accompanied by a rider from the surety and a new Certificate of Insurance
to reflect the amended name.

(3) With the exception of record changes due to agency error, a record
change request shall be submitted in writing or, if the agency permits, elec-
tronically.

(4) Except as provided in sections (5) and (6) of this rule, requests for
record changes that require a new license card shall be accompanied by a
$20 fee.

(5) No charge will be made for an address change.

(6) No charge will be made for changing independent contractor
license class under ORS 701.035 if the licensed entity makes the change

electronically.
Stat. Auth.: ORS 670.310, 701.235 & 701.238
Stats. Implemented: ORS 701.056, 701.068, 701.088 & 701.238
Hist.: 1BB 5, f. 6-15-76, ef. 7-1-76; 1BB 7, f. & ef. 11-14-77; 1BB 1-1978, f. & ef. 5-23-78;
IBB 5-1980, f. & ef. 10-7-80; 1BB 6-1980, f. & ef. 11-4-80; 1BB 1-1983, f. & ef. 3-1-83;
Renumbered from 812-011-0015; 1BB 3-1983, f. 10-5-83, ef. 10-15-83; 1BB 3-1984, f. &
ef. 5-11-84; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 5-1999, f. & cert. ef. 9-10-99; CCB 7-
2000, f. 6-29-00, cert. ef. 7-1-00; CCB 10-2000, f. & cert. ef. 8-24-00; CCB 9-2004, f. & cert.
ef. 12-10-04, Renumbered from 812-003-0005; CCB 9-2008, f. 6-11-08, cert. ef. 7-1-08;
CCB 4-2009, f. 5-6-09, cert. ef. 6-1-09; CCB 2-2011, f. 4-28-11, cert. ef. 5-1-11; CCB 6-
2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0390
Revocation or Suspension of License

(1) Except as provided in section (2) of this rule, if the agency issues
a final order, arbitration award, or determination directing a licensee to pay
monetary damages and the licensee or the licensee’s surety fails to pay the
order, award or determination in full, the agency will revoke, suspend, or
refuse to issue or reissue a license.

(2) Section (1) of this rule shall not apply if the licensee submits proof
to the agency that:

(a) A United States Bankruptcy Court issued an automatic stay under
Title 11 of the United States Bankruptcy Code and that stay is currently in
force; or

(b) The order, award or determination described in section (1) of this
rule arises from a debt that:

(A) Is included in an order of discharge issued by a United States
Bankruptcy Court; or

(B) Is included in a chapter 11 plan and order conforming the plan
issued by a United States Bankruptcy Court that prohibits the agency from
revoking, suspending, or refusing to issue or reissue the licensee’s contrac-
tor’s license and the licensee is in compliance with the terms of the plan and
order.

(3) The agency shall revoke, suspend, or refuse to issue or reissue a
license under section (1) of this rule if:

(a) The agency previously was prevented from revoking or suspend-
ing a license or was required to issue or reissue a license under section (2)
of this rule; and

(b) The licensee’s bankruptcy discharge is revoked or the bankruptcy

stay is lifted.
Stat. Auth.: ORS 183.310 - 183.545, 670.310, 701.235 & 701.280
Stats. Implemented: ORS 701.100 & 701.098
Hist.: 1BB 5, f. 6-15-76, ef. 7-1-76; 1BB 1-1978, f. & ef. 5-23-78; 1BB 6-1980, f. & ef. 11-
4-80; 1BB 5-1981(Temp), f. 12-30-81, ef. 1-1-82; IBB 1-1982, . 3-31-82, ef. 4-1-82; 1BB
4-1982,f. & ef. 10-7-82; 1BB 1-1983, f. & ef. 3-1-83; Renumbered from 812-011-0040; 1BB
3-1983, f. 10-5-83, ef. 10-15-83; 1BB 3-1984, f. & ef. 5-11-84; BB 3-1987, . 12-30-87, cert.
ef. 1-1-88; CCB 1-1995, f. & cert. ef. 2-2-95; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB
5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 9-2004, f. & cert. ef. 12-10-04, Renumbered from
812-003-0030; CCB 9-2008, f. 6-11-08, cert. ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef.
1-1-14
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812-003-0400
Restoration of Bond, Letter of Credit or Cash Deposit after Payment
on Complaint

If a surety company or financial institution pays all or part of a com-
plaint against a licensed contractor from the contractor’s surety bond, letter
of credit or cash deposit, the agency must suspend or refuse to issue or reis-
sue the contractor’s license until the contractor submits to the agency:

(1) A properly executed bond, letter of credit or cash deposit in the
amount required under ORS 701.068 or 701.088 unless the agency requires
a higher amount under 701.068; or

(2) A certificate from the contractor’s surety company or financial
institution that the surety company or financial institution remains liable for
the full original penal sum of the bond, letter of credit or cash deposit,
notwithstanding the payment from the surety bond letter of credit or cash

deposit.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.068, 701.088
Hist.: CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 9-2004, f. & cert. ef. 12-10-04,
Renumbered from 812-003-0040; CCB 15-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 15-2006,
f. 12-12-06, cert. ef. 1-1-07; CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB 9-2008, f. 6-11-
08, cert. ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0430
Time Period for Perfecting a Lien or Complaint

For liens perfected and complaints:

(1) The time period under ORS 701.131(2)(a)(A) and
701.131(2)(b)(C) for a completed application for license to be submitted to
the Board is 90 calendar days from the date the contractor became aware of
the requirement that the contractor be licensed;

(2) The time period under ORS 701.131(2)(b)(A) for a completed
application for license renewal to be submitted to the Board is 90 calendar

days from the date the contractor became aware of a lapse in license.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.131
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 15-2006, . 12-12-06, cert. ef. 1-1-07; CCB
9-2008, . 6-11-08, cert. ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-003-0440
Notification of Conviction of a Crime

Alicensee or applicant, or an owner or officer of the licensee or appli-
cant who has been convicted of a crime listed in ORS 701.098(1)(i) must
notify the agency in writing within 30 days from the date of the entry of the

judgment of conviction.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.098
Hist.: CCB 8-2006, f. & cert. ef. 9-5-06; CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 6-
2013, f. 12-19-13, cert. ef. 1-1-14

812-008-0030
Certification and License Required

(1) Except as provided in section (3) of this rule, no individual shall
undertake, offer to undertake or submit a bid to do work as an Oregon cer-
tified home inspector without first receiving certification to do same from
the agency and without being an owner or employee of a business that is
licensed with the agency.

(2) Except as provided in section (3) of this rule, no business shall
undertake, offer to undertake or submit a bid to do work as an Oregon cer-
tified home inspector without first becoming licensed with the agency as a
residential general contractor, a residential specialty contractor, or a home
inspection services contractor and without having an owner or employee
who is an Oregon certified home inspector by the agency.

(3) The following persons are exempt from the requirements of this
rule.

(a) Persons registered each year as a general contractor under ORS
Chapter 701 during the period from January 1, 1991, though August 11,
1997, as provided in section (3)(b) of Chapter 814, 1997 Oregon Laws.

(b) Persons performing an energy audit or issuing a report on an ener-
gy audit.

(c) Persons performing a forensic evaluation or issuing a report on a
forensic evaluation.

(d) Persons performing home performance testing or issuing a report
on a home performance testing.

(e) Persons who assign home energy performance scores for residen-
tial buildings.

(4) No person, including persons covered by section (3) of this rule,
shall use the title Oregon certitfied home inspector without receiving such
certification from the agency.
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(5) Certified individuals and licensed business undertaking certified
home inspections shall comply with the standards of practice for undertak-
ing certified home inspections as prescribed in these rules.

(6) All certificates for individuals to undertake home inspections are
renewable upon meeting all requirements, including continuing education,
as established by OAR chapter 812.

(7) Home inspection service contractors are not required to complete

continuing education.
Stat. Auth.: ORS 670310, 701.235, 701.350 & 701.355
Stats. Implemented: ORS 701.081, 701.084, 701350 & 701.355
Hist.: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 3-
1999(Temp), f. & cert. ef. 6-29-99 thru 12-25-99; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 5-2008, f.
2-29-08, cert. ef. 7-1-08; CCB 17-2011, f. 12-13-11, cert. ef. 1-1-12; CCB 6-2013, f. 12-19-
13, cert. ef. 1-1-14

812-008-0040
Application Requirements and Eligibility Requirements

(1) An individual must submit the following to qualify for certifica-
tion:

(a) An application on a form provided by the agency;

(b) The fee established in OAR 812-008-0110;

(c) If applicable, CCB number and name of employing licensee;

(d) Proof of minimum of 20 education points as set forth in sections
(3) and (4) of this rule; and

(e) Evidence of successful passage of agency’s test.

(2) A business must do the following to qualify for a license:

(a) Become licensed with the agency as a residential general contrac-
tor, a residential specialty contractor or a home inspection services con-
tractor;

(b) Have as an owner or employee one or more individuals who have
obtained a certificate from the agency to undertake certified home inspec-
tions;

(c) Submit an application on a form prescribed by the agency; and

(d) Submit the fee as prescribed in OAR chapter 812.

(3) In order to qualify to take the test, an individual applicant must
provide the agency with acceptable documentation that the applicant has
accumulated a minimum of 20 education points from the following choic-
es:

(a) Ten points for a completed, 3-credit hour minimum class with a
passing grade in home inspection at an accredited college or university, (10
points maximum).

(b) One point for each completed 3-hour minimum class with a pass-
ing grade in construction, remodeling, engineering, architecture, building
design, building technology, or real estate at an accredited college or uni-
versity, (10 points maximum).

(c) One point for each completed “ride-along” inspection performed
under the direct supervision of an Oregon certified home inspector, (10
points maximum).

(d) One point for each completed 3-hour minimum class with a pass-
ing grade in approved subject areas in OAR 812-008-0074(1) by approved
education providers under 812-008-0074(2) that are not colleges or univer-
sities, (10 points maximum).

(4) The individual applicant may substitute the following experiences
for all or part of the education requirements in OAR 812-008-0040(3):

(a) Four points for each completed 12 months legally working as a
home inspector in Oregon or another state or country (16 points maximum).

(b) Two points for each completed 12 months working or teaching at
an accredited college or university, trade school or private business for
monetary compensation in construction, remodeling, engineering, architec-
ture, building design, building technology, real estate, or building inspec-
tions (16 points maximum).

(c) One-half point for each letter of recommendation from an Oregon-
certified home inspector (4 points maximum).

(d) One point for each building codes certification issued by a gov-

ernment agency (5 points maximum).
Stat. Auth.: ORS 670310, 701.235,701.350 & 701.355
Stats. Implemented: ORS 701.081,701.084, 701.350 & 701.355
Hist: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 2-1999, f. & cert. ef. 5-4-99; CCB 3-
1999(Temp), f. & cert. ef. 6-29-99 thru 12-25-99; CCB 2-2000, f. 2-25-00, cert. ef. 3-1-00;
CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 9-2000, f. & cert. ef. 8-24-00; CCB 12-
2000(Temp), f. & cert. ef 10-16-00 thru 4-13-01; CCB 14-2000. f. & cert. ef. 12-4-00; CCB
2-2001, f. & cert. ef 4-6-01; CCB 6-2001, f. & cert. ef. 9-27-01; CCB 7-2001(Temp). f. &
cert. ef. 10-31-01 thru 4-29-02; CCB 3-2002, f. & cert. ef. 3-1-02; CCB 5-2002, f. 5-28-02,
cert. ef. 6-1-02; CCB 14-2006, f. 12-12-06, cert. ef. 1-1-07; CCB 7-2007, f. 12-13-07, cert.
ef. 1-1-08: CCB 5-2008, f. 2-29-08, cert. ef. 7-1-08; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-
14

Oregon Bulletin

812-012-0110
Terms of Written Contract

(1) If a contractor is required to have a written contract under ORS
701.305, the written contract or attached addendum to the written contract
must contain the following:

(a) The contractor’s name, address, phone number and license num-
ber issued by the board as shown on board records.

(b) An acknowledgment of a written offer of a warranty, if an offer is
required by ORS 701.320, and indication of the acceptance or rejection of
the offered warranty;

(c) An explanation of the property owner’s rights under the contract,
including, but not limited to, the ability to file a complaint with the board
and the existence of any mediation or arbitration provision in the contract,
set forth in a conspicuous manner as defined by the board by rule;

(d) Customer’s name and address;

(e) Address where the work is to be performed;

(f) A description of the work to be performed; and

(g) Price and payment terms.

(2) The information described in section (1) of this rule must be legi-

ble and in dark ink.
Stat. Auth.: ORS 670.310, 701.235, 701.305, 701.315, 701.320, 701.330 & 701.335
Stats. Implemented: ORS 701.305, 701.330 & 701.335
Hist.: CCB 7-2007, f. 12-13-07, cert. ef. 1-1-08; CCB 9-2008, f. 6-11-08, cert. ef. 7-1-08;
CCB 8-2009, f. 12-28-09, cert. ef. 1-1-10; CCB 7-2010, f. & cert. ef. 4-28-10; CCB 6-2013,
f. 12-19-13, cert. ef. 1-1-14

812-021-0005
Definitions — Continuing Education for Residential Contractors

The following definitions apply to OAR 812-021-0000 to 812-021-
0047:

(1) “BEST” means Building Exterior Shell Training.

(2) “Building code” means a specialty code as defined in ORS
455.010(7).

(3) “Employee” means:

(a) Any individual employed by a contractor; or

(b) A leased worker provided to a contractor by contract with a work-
er leasing company licensed under ORS 656.850(2).

(c) “Employee” does not include a subcontractor, which is an inde-
pendent contractor, or a temporary employee.

(4) “*Green’ or sustainable building practices” means the practice of
increasing the efficiency with which buildings use resources such as ener-
gy, water, and materials, while reducing building impacts on human health
or the environment.

(5) “License period” means the two-year period from the date a con-
tractor’s license is first issued or last renewed until the date the license is
next scheduled to expire.

(6) “Officer” means an individual person as defined in OAR 812-002-
0533.

(7) “Owner” means an individual person as defined in OAR 812-002-
0537.

(8) “Residential contractor” means a licensed contractor as defined in
ORS 701.005(12).

(9) “Responsible managing individual (RMI)” means an individual

person as defined in ORS 701.005(15).
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 5-2009, f. 6-25-09, cert. ef. 7-1-09; CCB 1-2012(Temp), f. & cert. ef. 1-13-12
thru 7-11-12; CCB 7-2012, f. 4-25-12, cert. ef. 5-1-12; CCB 6-2013, f. 12-19-13, cert. ef. 1-
1-14

812-021-0021
Exemptions from Continuing Education

(1) For purposes of this rule, “dwelling” means a shelter in which
people live, such as buildings used exclusively for residential occupancy,
including single-family, two-family (e.g. duplex) and multi-family (e.g.
apartment) buildings.

(2) For purposes of this rule, “outbuilding” means a building acces-
sory to a dwelling that is used by the persons who occupy the dwelling,
including detached garages, shops, sheds and barns.

(3) The following persons are exempt from obtaining BEST education
as required under OAR 812-021-0015(2) or (3)(a)(A):

(a) Contractors that are licensed as:

(A) Plumbing contractors under ORS 447.010 to 447.156; or

(B) Electrical contractors under ORS 479.630.

(b) Contractors that have an owner or officer who is licensed as:

(A) An architect under ORS 671.010 to 671.220, whether or not oper-
ating within the scope of that registration; or
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(B) A professional engineer under ORS 672.002 to 672.325, whether
or not operating within the scope of that license.

(c) Unless provided otherwise, contractors that do not perform work
on a residential structure that is a dwelling or an outbuilding, including but
not limited to:

(A) Contractors that only perform tree pruning, tree and stump
removal, or tree and limb guying;

(B) Contractors that only forge, weld or fabricate ornamental iron, so
long as the contractor does not attach or install the ornamental iron in or on
a residential structure that is a dwelling or outbuilding;

(d) The following contractors are not exempt under subsection (c) of
this section:

(A) Contractors that perform excavation for residential construction;

(B) Contractors that perform grading for residential construction;

(C) Contractors that perform concrete work for residential construc-
tion; and

(D) Contractors that perform paving for residential construction.

(4) The following persons are exempt from obtaining education in
building codes as required under OAR 812-021-0015(2), (3)(a)(B) or
@H@)(A):

(a) Contractors that are licensed as:

(A) Plumbing contractors under ORS 447.010 to 447.156; or

(B) Electrical contractors under ORS 479.630.

(b) Contractors that have an owner or officer who is licensed as:

(A) An architect under ORS 671.010 to 671.220, whether or not oper-
ating within the scope of that registration; or

(B) A professional engineer under ORS 672.002 to 672.325, whether
or not operating within the scope of that license.

(c) Unless provided otherwise, contractors that do not perform work
on a residential structure that is a dwelling or outbuilding, including but not
limited to:

(A) Contractors that only perform tree pruning, tree and stump
removal, or tree and limb guying;

(B) Contractors that only forge, weld or fabricate ornamental iron, so
long as the contractor does not attach or install the ornamental iron in or on
a residential structure that is a dwelling or an outbuilding;

(d) The following contractors are not exempt under subsection (c) of
this section:

(A) Contractors that perform excavation for residential construction;

(B) Contractors that perform grading for residential construction;

(C) Contractors that perform concrete work for residential construc-
tion; and

(D) Contractors that perform paving for residential construction.

(5) Contractors that are exempt from the continuing education
requirements under sections (3) or (4) of this rule must complete addition-
al elective continuing education, as provided in OAR 812-021-0019, in an
amount totaling the number of core hours that the contractor would other-

wise be required to complete under 812-021-0015 but for the exemption.
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 6-2011(Temp), f. & cert. ef. 7-1-11 thru 12-28-11; CCB 8-2011(Temp), f. & cert.
ef. 9-2-11 thru 12-28-11; CCB 13-2011, f. 9-29-11, cert. ef. 10-1-11; CCB 6-2013, f. 12-19-
13, cert. ef. 1-1-14

812-021-0045
Claiming Continuing Education Credits — Continuing Education for
Residential Contractors

(1) A contractor may claim continuing education hours for courses
completed during the time an employee is employed by the contractor. If
the employee is a leased worker, the employee must complete the continu-
ing education hours while leased to the contractor.

(2) If an employee completed continuing education before being hired
by a contractor, the contractor may not claim those hours to satisfy its con-
tinuing education requirement.

(3) A contractor may claim continuing education hours for courses
completed at the time the owner, officer or RMI is associated with the con-
tractor.

(4) If an owner, officer or RMI completed continuing education
before associating with a contractor, the contractor may not claim those

hours to satisfy the continuing education requirement.
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 5-2009, f. 6-25-09, cert. ef. 7-1-09; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14
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812-021-0047
Personnel of More than One Contractor — Continuing Education for
Residential Contractors

(1) If an employee who completes a continuing education course is
employed by more than one contractor at the time the employee completes
the course, each employing contractor may claim the continuing education
hours. For purposes of this rule, “employed by more than one contractor”
does not include leased workers leased by more than one contractor. For
leased workers, only one contractor may claim the continuing education
credits.

(2) If an owner, officer or RMI who completes a continuing education
course is associated with more than one contractor at the time the owner,
officer or RMI completes the course, each affiliated contractor may claim

the continuing education hours.
Stat. Auth.: ORS 670.310, 701.126 & 701.235
Stats. Implemented: ORS 701.126
Hist.: CCB 5-2009, . 6-25-09, cert. ef. 7-1-09; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-025-0000
Authority, Purpose, Scope

(1) Authority. These rules are promulgated in accordance with, and
under the authority of, ORS 470.560, 670.310, 701.108, 701.119 and
Oregon Laws 2009, chapter 753, section 48.

(2) Purpose. These rules establish a certification system for primary
contractors that participate in the construction of small scale local energy
projects financed through the energy efficiency and sustainable technology
loan program created by ORS chapter 470 and Oregon Laws 2009.

(3) Scope. These rules:

(a) Establish the requirements for, and the manner of, certifying appli-
cants.

(b) Establish fees.

(c) Prescribe actions that constitute grounds to deny, suspend, or
revoke a certification.

(d) Outline requirements for notifying other agencies.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: 470.560, 670.310, 701.108, 701.119 & 2009 OL Ch. 753, Sec. 42 — 46a,
48 & 49

Hist.: CCB 17-2010, f. 12-22-10, cert. ef. 1-1-11; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-025-0005
Definitions

The following definitions apply to division 25 of OAR chapter 812.

(1) “BOLI” means Bureau of Labor and Industries.

(2) “BPI” means Building Performance Institute.

(3) “Certification” means certification provided to contractors that
participate in the construction of small scale local energy projects financed
through the EEAST program.

(4) “Disadvantaged business enterprise” means that term as defined in
ORS 200.005(1). A “disadvantaged business enterprise” is a small business
concern:

(a) That is at least 51 percent owned by one or more socially and eco-
nomically disadvantaged individuals; or

(b) If a corporation, at least 51 percent of the stock is owned by one
or more socially and economically disadvantaged individuals, and of which
the management and daily business operations are controlled by one or
more of the socially and economically disadvantaged individuals who own
it.

(5) “EEAST” means energy efficiency and sustainable technology.

(6) “Equal opportunity employer” means an employer that follows the
principle of equal opportunity in regards to its hiring and promotion prac-
tices. An equal opportunity employer does not discriminate based on race,
color, national origin, religion, gender, age, or physical or mental disabili-
ty.

(7) “Minority or women business enterprise” means that term as
defined in ORS 200.005(5). A “minority or women business enterprise” is
a small business concern:

(a) That is at least 51 percent owned by one or more minority indi-
viduals or women; or

(b) If a corporation, at least 51 percent of the stock is owned by one
or more individuals who are minority individuals or women, and of which
the management and daily business operations are controlled by one or
more of the minority individuals or women who own it.

(8) “ODOE” means the Oregon Department of Energy.

(9) “Primary contractor’” means a contractor that:

(a) Has entered or will enter into a contract with an owner of real
property for which a proposed small scale local energy project will be locat-
ed;
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(b) Is or will be responsible for the completion of the small scale local
energy project;

(c) Undertakes or will undertake to complete the small scale local
energy project; and

(d) Is or will be responsible for any subcontractors performing work
on the small scale local energy project.

(10) “Program” or “EEAST program” means the energy efficiency
and sustainable technology loan program.

(11) “Project” means a small scale local energy project, as defined by
ORS 470.050(27), being funded by the EEAST program.

(12) “REAP” means Residential Energy Analyst Program offered
through the Oregon Energy Coordinators Association.

(13) “Small business” means:

(a) An Oregon business that is:

(A) A retail or service business employing 50 or fewer persons at the
time the loan is made; or

(B) An industrial or manufacturing business employing 200 or fewer
persons at the time the loan is made; or

(b) An Oregon subsidiary of a sole proprietorship, partnership, com-
pany, cooperative, corporation or other form of business entity for which
the total number of employees for both the subsidiary and the parent sole
proprietorship, partnership, company, cooperative, corporation or other
form of business entity at the time the loan is made is:

(A) Fifty or fewer persons if the subsidiary is a retail or service busi-
ness; and

(B) Two hundred or fewer if the subsidiary is an industrial or manu-
facturing business.

(14) “Small business concern,” for purposes of subsections (4) and (7)
of this rule, is defined by the United States Small Business Administration
(SBA). 13 C.FR. part 121. A contractor is a “small business concern” if:

(a) It engages in the construction or remodeling of new or existing
buildings and receives no more than $33.5 million in average annual
receipts;

(b) It engages in dredging or surface cleanup activities and receives
no more than $20.0 million in average annual receipts;

(c) It primarily engages in the following construction trades and
receives no more than $14.0 million in average annual receipts:

(A) Poured concrete foundation and structure;

(B) Structural steel and precast concrete;

(C) Framing;

(D) Masonry;

(E) Glass and glazing;

(F) Roofing;

(G) Siding;

(H) Foundation, structure and building (other than concrete);

(D) Electrical;

(J) Plumbing;

(K) Heating and air-conditioning;

(L) Building equipment other than (I), (J) or (K);

(M) Drywall and insulation;

(N) Painting and wall covering;

(O) Flooring;

(P) Tile and terrazzo;

(Q) Finish carpentry;

(R) Building finishing other than carpentry;

(S) Site preparation.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 470, 670.310, 701.108, 701.119 & 2009 OL Ch. 753
Hist.: CCB 17-2010, f. 12-22-10, cert. ef. 1-1-11; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-025-0010
Application and Eligibility to Participate in Construction of Projects
Financed by the EEAST Program

An applicant for certification must submit the following:

(1) A completed application on a form provided by the board;

(2) Proof that the applicant is licensed by the board as a residential or
commercial contractor;

(3) A statement that the applicant is or will be the primary contractor

(4) A copy of a BPI or REAP certificate, referred to in OAR 812-025-
0015;

(5) The fee established in OAR 812-025-0040.

Stat. Auth.: ORS 670310 & 701.235

Stats. Implemented: ORS 470, 670.310, 701.108, 701.119 & 2009 OL Ch. 753

Hist.: CCB 17-2010, f. 12-22-10, cert. ef. 1-1-11; CCB 6-2013, . 12-19-13, cert. ef. 1-1-14
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812-030-0000
General Definitions

The following definitions apply to OAR 812-030-0000 to 812-030-
0300:

(1) “Certificate” means the authorization issued by the board to an
individual locksmith.

(2) “Conviction” means a final judgment on a verdict or finding of
guilty, a plea of guilty, a plea of nolo contendere (no contest), or any other
determination of guilt entered by a court against an individual in a criminal
case unless the final judgment has been reversed or set aside by a subse-
quent court decision.

(3) “False statement” means a statement whereby an individual apply-
ing for a locksmith certificate:

(a) Provides the board with materially false information; or

(b) Fails to provide the board with information material to determin-
ing his or her qualifications.

(4) “License” means the construction contractor license issued by the
board under ORS 701.046 to a business offering to or providing locksmith
services, including, but not limited to, a residential locksmith services con-

tractor.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.475 - 701.490
Hist.: CCB 3-2010, f. & cert. ef. 2-1-10; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-030-0240
Requirement that Locksmith Own or Work for a Licensed Contractor

(1) In order to work as a locksmith, a certified locksmith must:

(a) Be an owner or employee of a licensed construction contractor,
including, but not limited to, a residential locksmith services contractor; or

(b) Be otherwise exempt under ORS 701.490.

(2) If the board refuses to issue, refuses to reissue, suspends or
revokes the contractor’s license, or if the construction contractor’ license
expires or becomes inactive, the certified locksmith, not otherwise exempt
under ORS 701.490, may not:

(a) Undertake, offer to undertake or submit to do work as a locksmith
for compensation; or

(b) Use the title of locksmith, locksmith professional, commercial

locksmith, lock installer or any title using a form of the word “locksmith.”
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.480 & 701.490
Hist.: CCB 3-2010, f. & cert. ef. 2-1-10; CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-032-0000
General Definitions

The following definitions apply to OAR 812-032-0000 to 812-032-
0150:

(1) “Certificate” means the authorization issued by the board to an
individual home energy assessor.

(2) “License” means the construction contractor license issued by the
board under ORS 701.046 to a business offering or providing home energy
performance scores, including, but not limited to, a home energy perform-

ance score contractor.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: 2013 OL Ch. 383 (HB 2801)
Hist.: CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-032-0100
General Application Requirements

An individual must submit the following to qualify for a home ener-
gy assessor certificate:

(1) An application on a form provided by the board;

(2) Proof of passing a training program designated by the Department
of Energy;

(3) If applicable, the CCB license number of the business owned by
or employing the applicant; and

(4) The fee established in OAR 812-032-0150.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: 2013 OL Ch. 383 (HB 2801)
Hist.: CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-032-0110
Certificate Issuance

(1) The effective date of the certificate will be the date that the appli-
cant meets all board requirements, including paying the fee required under
OAR 812-032-0150.

(2) A unique number will be assigned to each certificate.

(3) If the board issues a certificate, it will mail the certificate to the
applicant.
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(4) If the board denies a certificate, it will state, in writing, the reasons
for denial.
(5) A certificate shall be non-transferable.

(6) A certificate shall be effective for one year from the date of issue.
Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: 2013 OL Ch. 383 (HB 2801)

Hist.: CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-032-0120
Requirements for Certificate Renewal

A certified home energy assessor shall submit the following to the
board for renewal of the home energy assessor’s certificate:

(1) Renewal application information as required by the board;

(2) If applicable the CCB license number of the business owned by or
employing the applicant; and

(3) The fee established in OAR 812-032-0150.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: 2013 OL Ch. 383 (HB 2801)
Hist.: CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-032-0123
Certificate Cards

(1) The agency shall issue a certificate and pocket card effective on
the date on which the certificate becomes effective under OAR 812-032-
0110 or 812-032-0120.

(2) A certificate and pocket card is valid for the term for which it is
issued.

(3) If a certificate becomes invalid, the agency may require the return
of the certificate and pocket card.

(4) There is no charge for the original certificate and pocket card
issued by the agency.

(5) There is a $10 fee to replace a certificate and pocket card.
Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: 2013 OL Ch. 383 (HB 2801)

Hist.: CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-032-0130
Certificate Renewal — Effective Date; Effect of Lapse

(1) A renewed certificate shall be effective on the day following the
expiration date for which the renewal is sought if the certified home ener-
gy assessor fulfills all of the requirements in OAR 812-030-0120 on or
before the expiration date.

(2) Except as provided in subsection (4), if a certified home energy
assessor fails to fulfill all of the requirements in OAR 812-032-0120 on or
before the expiration date, but fulfills the requirements at a future date, the
renewal shall be effective on the date that all the requirements for renewal
have been fulfilled. During the period from the expiration date to the effec-
tive date, the certificate is deemed to have lapsed.

(a) A home energy assessor may not offer to assign, or assign, home
energy scores while the certificate is lapsed.

(b) A home energy assessor may not use the title of home energy
assessor or similar other title while the certificate is lapsed.

(3) If the certificate lapses for one year or less, the applicant may
renew its certification by renewing the certificate as provided for in OAR
812-032-0120.

(4) If the certificate lapses for more than one year, the applicant must

apply for a new certificate as provided for in OAR 812-032-0100.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: 2013 OL Ch. 383 (HB 2801)
Hist.: CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-032-0135
Mailing and E-mail Address Changes

(1) Certified home energy assessors shall notify the board of any
change in mailing or e-mail addresses while certified and for one year fol-
lowing the certification expiration date. Such persons must notify the board
within 10 days after changing an address.

(2) No charge will be made for a mailing or e-mail address change to

the board’s records.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: 2013 OL Ch. 383 (HB 2801)
Hist.: CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-032-0140
Requirement that Home Energy Assessor Own or Work for a Licensed
Contractor

(1) In order to work as a home energy assessor, a certified home
energy assessor must be an owner or employee of a licensed construction
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contractor, including, but not limited to, a home energy performance score
contractor.

(2) If the board refuses to issue, refuses to reissue, suspends or
revokes the contractor’s license, or if the construction contractor’ license
expires or becomes inactive, the certified home energy assessor may not:

(a) Undertake, offer to assign or assign home energy performance
scores; or

(b) Use the title of home energy assessor or similar other title.
Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: 2013 OL Ch. 383 (HB 2801)

Hist.: CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

812-032-0150

Application, Renewal and Certificate Fees
(1) The application fee for a home energy assessor certificate is $100.
(2) The fee for issuance of an initial one-year certificate is $100.
(3) The fee for renewal of a one-year certificate is $100.

(4) All fees are non-refundable and non-transferrable.
Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: 2013 OL Ch. 383 (HB 2801)

Hist.: CCB 6-2013, f. 12-19-13, cert. ef. 1-1-14

Department of Administrative Services
Chapter 125

Rule Caption: Amends Department of Administrative Services
Public Contracting Rules

Adm. Order No.: DAS 4-2013

Filed with Sec. of State: 12-17-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Amended: 125-055-0100, 125-055-0105, 125-055-0115, 125-
055-0120, 125-055-0125, 125-055-0130, 125-246-0100, 125-246-
0110, 125-246-0130, 125-246-0165, 125-246-0170, 125-246-0350,
125-246-0360, 125-246-0400, 125-246-0500, 125-246-0556, 125-
246-0570, 125-246-0900, 125-247-0170, 125-247-0200, 125-247-
0265, 125-247-0270, 125-247-0805, 125-248-0130

Subject: Since 2005, the Department of Administrative Services
(DAS) has developed and amended rules (Rules) to put into practice
the Public Contracting Code, ORS 279ABC (Code). The Rules apply
to state agencies subject to DAS procurement authority (Agencies).
In 2013, the Legislature made changes to select sections of the Code.
In addition to the legislative changes to the Code, the Department of
Justice and Agencies requested select Rule changes to streamline or
reduce duplications. Now, in response to the legislative changes and
requests for change from stakeholders, DAS needs to amend the
select Rules listed above.

Rules Coordinator: Janet Chambers—(503) 378-5522

125-055-0100
Purpose — HIPAA Privacy and Security Rule Implementation;
HITECH Act Implementation.

(1) The purpose of these rules is to set forth the requirements that a
contractor who is a Business Associate of an Agency must abide by in order
to comply with the Business Associate provisions of HIPAA and the imple-
menting Privacy Rule and Security Rule and of the HITECH Act. The
Privacy Rule and Security Rule, as amended by the HITECH Act, require
an Agency, to obtain certain written assurances from a Business Associate,
that the Business Associate will comply with the Business Associate
requirements set forth in 45 CFR 164.502(e) and 164.504(¢e). The Privacy
Rule requires that a Covered Entity obtain certain written assurances before
the Business Associate may create, receive, maintain or transmit Protected
Health Information. The requirements contained in this Rule apply both to
Contracts for trade services and personal services, as defined in OAR 125-
246-0110.

(2) This Rule will be interpreted as broadly as necessary to implement
and comply with HIPAA, the Privacy Rule and the Security Rule, and the
HITECH Act. Any ambiguity in this Rule shall be resolved in favor of a
meaning that complies and is consistent with HIPAA, the Privacy Rule and

the Security Rule, and the HITECH Act.
Stat. Auth.: ORS 184.305, 184.340 & 279A.140
Stats. Implemented: ORS 279A.140 & The Health Insurance Portability and Accountability
Act of 1996, 42 USC 1320d -1320d-8, PL 104-191, sec. 262 & sec. 264
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f. & cert. ef. 6-
27-03; DAS 5-2005(Temp), f. & cert. ef. 4-20-05 thru 10-17-05; DAS 12-2005, f. 10-21-05,
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cert. ef. 10-22-05; DAS 2-2010(Temp), f. & cert. ef. 7-26-10 thru 1-17-11; DAS 4-2010, f.
& cert. ef. 11-15-10; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-055-0105
Definitions

For purposes of rules 125-055-0100 through 125-055-0130 the fol-
lowing terms shall have the meanings set forth below. Capitalized terms not
defined herein shall have the same meaning as those terms in the Privacy
Rule and the Security Rule and the HITECH Act, including, but not limit-
ed to, 42 USC Section 17938 and 45 CFR Section 160.103.

(1) “Agency” means an agency of the State of Oregon subject to the
procurement authority of DAS pursuant to ORS 279A.140 and that is:

(a) A Covered Entity; or

(b) A Business Associate of an Agency that is a Covered entity.

(2) “Business Associate” has the meaning given that term in 45 CFR
160.103.

(3) “Contract” means the written agreement between an Agency and
a Contractor setting forth the rights and obligations of the parties.

(4) “Covered Entity” has the meaning given that term in 45 CFR
160.103.

(5) “Electronic Media” means:

(a) Electronic storage media; and

(b) Transmission media used to exchange information already in elec-
tronic storage media.

(6) “Electronic Protected Health Information” has the meaning given
that term in 45 CFR 160.103.

(7) “HIPAA” means the Health Insurance Portability and
Accountability Act of 1996, 42 USC 1320d — 1320d-8, Public Law 104-
191, sec. 262 and sec. 264.

(8) “HITECH Act” means the Health Information Technology for
Economic and Clinical Health (“HITECH”) Act, Title XIII of division A
and Title IV of Division B of the American Recovery and Reinvestment Act
of 2009 (“ARRA”), Public Law 111-5, including any implementing regula-
tions.

(9) “Health Care Provider” means the persons or entities that furnish,
bill for or are paid for Health Care in the normal course of business, as more
fully defined in ORS 192.519.

(10) “Privacy Rule” means the Standards for Privacy of Individually
Identifiable Health Information at 45 CFR part 160 and part 164, subparts
AandE.

(11) “Protected Health Information” has the meaning given that term
in 45 CFR 160.103.

(12) “Required by Law” has the meaning given that term in 45 CFR
section 164.103.

(13) “Rule” means this Oregon Administrative rule 125-055-0100
through 125-055-0130.

(14) “Secretary” means the Secretary of Health and Human Services
(HHS) or any other officer or employee of HHS to whom the authority
involved has been delegated.

(15) “Security Rule” means the security standards for Electronic

Protected Health Information found at 45 CFR Parts 160, 162, and 164.
Stat. Auth.: ORS 184.305, 184.340 & 279A.140
Stats. Implemented: ORS 192.519; ORS 279A.140 & The Health Insurance Portability and
Accountability Act of 1996, 42 USC 1320d -1320d-8, PL 104-191, sec. 262 & sec. 264
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f. & cert. ef. 6-
27-03; DAS 5-2005(Temp), f. & cert. ef. 4-20-05 thru 10-17-05; DAS 12-2005, f. 10-21-05,
cert. ef. 10-22-05; DAS 2-2010(Temp), f. & cert. ef. 7-26-10 thru 1-17-11; DAS 4-2010, f.
& cert. ef. 11-15-10; DAS 4-2013, . 12-17-13, cert. ef. 1-1-14

125-055-0115
Business Associate Contract Provisions

(1) A Contractor that is a Business Associate of an Agency must:

(a) Not use or disclose Protected Health Information or Electronic
Protected Health Information other than as permitted or required by this
Rule and the Contract, or as Required By Law.

(b) Use appropriate safeguards to prevent use or disclosure of the
Protected Health Information and Electronic Protected Health Information
other than as provided for by this Rule and the Contract.

(c) Mitigate, to the extent practicable, any harmful effect that is
known to Business Associate of a use or disclosure of Protected Health
Information or Electronic Protected Health Information by Business
Associate in violation of the requirements of this Rule and the Contract.

(d) Report to Agency, as promptly as possible, any use or disclosure
of the Protected Health Information or Electronic Protected Health
Information not provided for by this Rule and the Contract of which it
becomes aware.

(e) Ensure that any agent, including a subcontractor, to whom it pro-
vides Protected Health Information or Electronic Protected Health
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Information created, received, maintained or transmitted by it on behalf of
Agency agrees to the same restrictions and conditions that apply through
this Rule and the Contract to Business Associate with respect to such infor-
mation.

(f) Provide access, at the request of Agency, and in the time and man-
ner designated by Agency, to Protected Health Information or Electronic
Protected Health Information in a Designated Record Set, to Agency or, as
directed by Agency, to an Individual in order to meet the requirements
under 45 CFR 164.524.

(g) Make any amendment(s) to Protected Health Information or
Electronic Protected Health Information in a Designated Record Set that
the Agency directs or agrees to pursuant to 45 CFR 164.526 at the request
of Agency or an Individual, and in the time and manner designated by
Agency.

(h) Make internal practices, books, and records, including policies
and procedures relating to the use and disclosure of Protected Health
Information and Electronic Protected Health Information created, received,
maintained or transmitted by Business Associate on behalf of, Agency
available to Agency and to the Secretary, in a time and manner designated
by Agency or the Secretary, for purposes of the Secretary determining
Agency’s compliance with the Privacy Rule or Security Rule.

(i) Document disclosures of Protected Health Information and
Electronic Protected Health Information and information related to such
disclosures as would be required for Agency to respond to a request by an
Individual for an accounting of disclosures of Protected Health Information
and Electronic Protected Health Information in accordance with 45 CFR
164.528.

(j) Provide to Agency or an Individual, in a time and manner to be
designated by Agency, information collected in accordance with subsection
(i) of this section to permit Agency to respond to a request by an Individual
for an accounting of disclosures of Protected Health Information and
Electronic Protected Health Information in accordance with 45 CFR
164.528.

(2) A Contractor that is a Business Associate of an Agency may,
except as otherwise limited or prohibited by this Rule:

(a) Use or disclose Protected Health Information and Electronic
Protected Health Information to perform functions, activities, or services
for, or on behalf of, Agency as specified in the Contract and this Rule, pro-
vided that such use or disclosure would not violate the Privacy Rule,
Security Rule, the HITECH Act, or other applicable federal or state laws or
regulations if done by Agency or the minimum necessary policies and pro-
cedures of the Agency. All other uses of Protected Health Information and
Electronic Protected Health Information are prohibited.

(b) Use Protected Health Information and Electronic Protected Health
Information for the proper management and administration of the Business
Associate or to carry out the legal responsibilities of the Business
Associate.

(c) Disclose Protected Health Information and Electronic Protected
Health Information for the proper management and administration of the
Business Associate, provided that disclosures are Required By Law.

(d) Disclose Protected Health Information and Electronic Protected
Health Information to a subcontractor if the Business Associate enters into
a business associate agreement with that subcontractor that complies with
this Rule.

(e) Use Protected Health Information and Electronic Protected Health
Information to report violations of law to appropriate federal and state
authorities, consistent with 45 CFR 164.502(j)(1).

(3) A Contractor that is a Business Associate of an Agency may not
aggregate or compile Agency’s Protected Health Information or Electronic
Protected Health Information with the Protected Health Information or
Electronic Protected Health Information of other Covered Entities unless
the Contract permits Business Associate to perform Data Aggregation serv-
ices. If the Contract permits Business Associate to provide Data
Aggregation services, Business Associate may use Protected Health
Information to provide Data Aggregation services requested by Agency as
permitted by 45 CFR 164.504(e)(2)(i)(B) and subject to any limitations
contained in this Rule. If Data Aggregation services are requested by
Agency, Business Associate is authorized to aggregate Agency’s Protected
Health Information with Protected Heath Information of other Covered
Entities that the Business Associate has in its possession through its capac-
ity as a business associate to such other Covered Entities provided that the
purpose of such aggregation is to provide Agency with data analysis relat-
ing to the Health Care Operations of Agency. Under no circumstances may
Business Associate disclose Protected Health Information of Agency to
another Covered Entity absent the express authorization of Agency.
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(4) Obligations of Agency:

(a) An Agency that has entered into a Contract with a Business
Associate shall notify Business Associate of any:

(A) Limitation(s) in its notice of privacy practices of Agency in accor-
dance with 45 CFR 164.520, to the extent that such limitation may affect
Business Associate’s use or disclosure of Protected Health Information and
Electronic Protected Health Information. Agency may satisty this obliga-
tion by providing Business Associate with Agency’s most current Notice of
Privacy Practices.

(B) Changes in, or revocation of, permission by Individual to use or
disclose Protected Health Information or Electronic Protected Health
Information, to the extent that such changes may affect Business
Associate’s use or disclosure of Protected Health Information and
Electronic Protected Health Information.

(C) Restriction to the use or disclosure of Protected Health
Information or Electronic Protected Health Information that Agency has
agreed to in accordance with 45 CFR 164.522, to the extent that such
restriction may affect Business Associate’s use or disclosure of Protected
Health Information or Electronic Protected Health Information.

(b) Agency shall not request Business Associate to use or disclose
Protected Health Information or Electronic Protected Health Information in
any manner that would not be permissible under the Privacy Rule or
Security Rule if done by Agency, except as permitted by section (1)(b)(B)
above.

(5) Security Requirements. A Business Associate of an Agency is sub-
ject to the Security Rule’s Business Associate requirements for Electronic
Protected Health Information and must comply with both the Privacy Rule
and the Security Rule requirements applicable to a Business Associate. In
addition to the Privacy Rule requirements set forth in this Rule, the
Contractor must:

(a) Implement administrative, physical, and technical safeguards that
reasonably and appropriately protect the confidentiality, integrity, and
availability of the Electronic Protected Health Information that it creates,
receives, maintains, or transmits on behalf of the Agency, and develop and
enforce related policies, procedure, and documentation standards (includ-
ing designation of a security official).

(b) Ensure that any agent, including a subcontractor, to whom it pro-
vides Electronic Protected Health Information agrees to implement reason-
able and appropriate safeguards to protect it by entering into a business
associate agreement; and

(6) Breach.

(a) In the event of Discovery of a Breach of Unsecured Protected
Health Information a Business Associate of an Agency must:

(A) Notify the Agency of such Breach. The notification of a Breach
to the Agency must be made as soon as possible and Business Associate
shall confer with the Agency as soon as practicable thereafter, but in no
event, shall notification to the Agency be later than 30 calendar days after
the Discovery of a Breach. Notification shall include identification of each
individual whose Unsecured Protected Health Information has been, or is
reasonably believed by Business Associate to have been accessed, acquired
or disclosed during such Breach and any other information as may be rea-
sonably required by the Agency necessary for the Agency to meet its noti-
fication obligations;

(B) Confer with the Agency as to the preparation and issuance of an
appropriate notice to each individual whose Unsecured Protected Health
Information has been, or is reasonably believed by Business Associate to
have been accessed, acquired or disclosed as a result of such Breach;

(C) Where the Breach involves more than 500 individuals, confer
with the Agency as to the preparation and issuance of an appropriate notice
to prominent media outlets within the State or as appropriate, local juris-
dictions; and,

(D) Confer with the Agency as to the preparation and issuance of an
appropriate notice to the Secretary of Unsecured Protected Health
Information that has been acquired or disclosed in a Breach. If the Breach
was with respect to 500 or more individuals, such notice to the Secretary
must be provided immediately. If the Breach was with respect to less than
500 individuals, a log may be maintained of any such Breach and the log
must be provided to the Secretary annually documenting such Breaches
occurring during the year involved.

(b) Except as set forth in (c) below, notifications required by this sec-
tion must be made without unreasonable delay and in no case later than 60
calendar days after the Discovery of a Breach. Any notice must be provid-
ed in the manner and content required by the HITECH Act, sections
13402(e) and (f), and 45 CFR 164.404-164.410.
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(c) Any notification required by this section may be delayed by a law
enforcement official in accordance with the HITECH Act, section
13402(g).

(d) For purposes of this section, the terms “Breach” and “Unsecured
Protected Health Information” have the meaning set forth in 45 CFR
164.402. A Breach will be considered as “Discovered” in accordance with
the HITECH Act, section13402(c), 45 CFR 164.404(a)(2), and 45 CFR
164.410()(2).

(7) Violations of this Rule.

(a) Upon Agency’s knowledge of a material breach by Business
Associate of the requirements of this Rule, Agency shall:

(A) Notify Business Associate of the breach and specify a reasonable
opportunity in the notice for Business Associate to cure the breach or end
the violation, and terminate the Contract if Business Associate does not
cure the breach of the requirements of this Rule or end the violation within
the time specified by Agency;

(B) Immediately terminate the Contract if Business Associate has
breached a material term of this Rule and cure is not possible in Agency’s
reasonable judgment; or

(C) If neither termination nor cure is feasible, Agency shall report the
violation to the Secretary.

(b) The rights and remedies provided in this Rule are in addition to the
rights and remedies provided in the Contract.

(c) Effect of Termination.

(A) Except as provided in subsection (c)(B) below upon termination
of the Contract, for any reason, Business Associate shall, at Agency’s
option, return or destroy all Protected Health Information and Electronic
Protected Health Information received from Agency, or created or received
by Business Associate on behalf of Agency. This provision shall apply to
Protected Health Information and Electronic Protected Health Information
that is in the possession of subcontractors or agents of Business Associate.
Business Associate shall retain no copies of the Protected Health
Information and Electronic Protected Health Information.

(B) In the event that Business Associate determines that returning or
destroying the Protected Health Information or Electronic Protected Health
Information is infeasible, Business Associate shall provide to Agency noti-
fication of the conditions that make return or destruction infeasible. Upon
Agency’s written acknowledgement that return or destruction of Protected
Health Information or Electronic Protected Health Information is infeasi-
ble, Business Associate shall extend the protections of this Rule to such
Protected Health Information and Electronic Protected Health Information
and limit further uses and disclosures of such Protected Health Information
and Electronic Protected Health Information to those purposes that make
the return or destruction infeasible, for so long as Business Associate main-
tains such Protected Health Information and Electronic Protected Health

Information.
Stat. Auth.: ORS 184.305, 184.340 & 279A.140
Stats. Implemented: ORS 279A.140 & The Health Insurance Portability and Accountability
Act of 1996, 42 USC 1320d -1320d-8, PL 104-191, sec. 262 & sec. 264
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f. & cert. ef. 6-
27-03; DAS 5-2005(Temp), f. & cert. ef. 4-20-05 thru 10-17-05; DAS 12-2005, f. 10-21-05,
cert. ef. 10-22-05; DAS 2-2010(Temp), f. & cert. ef. 7-26-10 thru 1-17-11; DAS 4-2010, f.
& cert. ef. 11-15-10; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-055-0120
Order of Precedence

In the event of a conflict between this Rule and the provisions of the
Contract, this Rule shall control. In the event of a conflict between this Rule
and the Privacy Rule or the Security Rule or the HITECH Act, or the pro-
visions of the Contract and the Privacy Rule or the Security Rule or the
HITECH Act, the Privacy Rule and the Security Rule and the HITECH Act
shall control. The requirements set forth in this Rule are in addition to any
other provisions of law applicable to the Contract. Provided, however, this
Rule shall not supercede any other federal or state law or regulation gov-
erning the legal relationship of the parties, or the confidentiality of records
or information, except to the extent that HIPAA and the HITECH Act pre-
empt those laws or regulations. Any ambiguity in the Contract shall be
resolved to permit Agency and Business Associate to implement and com-

ply with HIPAA, the HITECH Act, the Privacy Rule and the Security Rule.
Stat. Auth.: ORS 184.305, 184.340 & 279A.140
Stats. Implemented: ORS 279A.140 & The Health Insurance Portability and Accountability
Act of 1996, 42 USC 1320d -1320d-8, PL 104-191, sec. 262 & sec. 264
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f. & cert. ef. 6-
27-03; DAS 5-2005(Temp), f. & cert. ef. 4-20-05 thru 10-17-05; DAS 12-2005, f. 10-21-05,
cert. ef. 10-22-05; DAS 2-2010(Temp), f. & cert. ef. 7-26-10 thru 1-17-11; DAS 4-2010, f.
& cert. ef. 11-15-10; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14
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125-055-0125
Methods of Compliance

In addition to referencing compliance with this Rule in a Contract
with a Business Associate, Agency may comply with this Rule in any of the
following ways:

(1) Memorandum of Understanding. If a Business Associate is a gov-
ernment entity, the parties may comply with the requirements of this Rule
by entering into a memorandum of understanding that accomplishes the
objectives of this Rule and meets the Business Associate requirements of
the Privacy Rule and the Security Rule.

(2) Amendment. Agency may comply with the requirements of this
Rule by executing an amendment or rider that amends Agency’s Contract
and that contains the contract provisions required by this Rule.

(3) Required by Law. If a Business Associate is Required by Law to
perform a function or activity on behalf of an Agency or to provide a serv-
ice described in the definition of Business Associate to an Agency, such
Agency may disclose Protected Health Information to the Business
Associate to the extent necessary to comply with the legal mandate without
meeting the requirements of this Rule, provided that the Agency attempts
in good faith to obtain satisfactory assurances required by OAR 125-055-
0115, and, if such attempt fails, documents the attempt and the reasons that

such assurances cannot be obtained.
Stat. Auth.: ORS 184.305, 184.340 & 279A.140
Stats. Implemented: ORS 279A.140 & The Health Insurance Portability and Accountability
Act of 1996, 42 USC 1320d -1320d-8, PL 104-191, sec. 262 & sec. 264
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f. & cert. ef. 6-
27-03; DAS 5-2005(Temp), f. & cert. ef. 4-20-05 thru 10-17-05; DAS 12-2005, f. 10-21-05,
cert. ef. 10-22-05; DAS 2-2010(Temp), f. & cert. ef. 7-26-10 thru 1-17-11; DAS 4-2010, f.
& cert. ef. 11-15-10; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-055-0130
Standards in Individual Contracts

(1) Agency and Business Associate may enter into a Contract that
contains more stringent standards than those set forth in this Rule as long
as such standards do not violate the requirements of the Privacy Rule or the
Security Rule or the HITECH Act.

(2) Agencies shall use one of the forms provided or approved by the
Department of Administrative Services when entering into personal servic-
es contracts as defined in OAR 125-246-0110. For revised forms up to a
cumulative value of $150,000 and before an Agency may use a revised
form, it must obtain its Designated Procurement Officer’s approval of any
revisions to the form’s terms and conditions. For revised forms exceeding
a cumulative value of $150,000 and before an Agency may use a revised
form, it must obtain Department of Justice approval of any revisions to the

revised form’s terms and conditions.
Stat. Auth.: ORS 184.305, 184.340 & 279A.140
Stats. Implemented: ORS 279A.140 & The Health Insurance Portability and Accountability
Act of 1996, 42 USC 1320d -1320d-8, PL 104-191, sec. 262 & sec. 264
Hist.: DAS 9-2002(Temp), f. & cert. ef. 12-31-02 thru 6-28-03; DAS 3-2003, f. & cert. ef. 6-
27-03; DAS 5-2005(Temp), f. & cert. ef. 4-20-05 thru 10-17-05; DAS 12-2005, f. 10-21-05,
cert. ef. 10-22-05; DAS 2-2010(Temp), f. & cert. ef. 7-26-10 thru 1-17-11; DAS 4-2010, f.
& cert. ef. 11-15-10; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-246-0100
Application; Commentary; Federal Law Prevails

(1) These Rules of the Department of Administrative Services
(Department) are policy and procedure for the Public Contracting of
Agencies subject to these Rules and all state agencies that are subject to the
DAS rules adopted under ORS 279A.140(2)(h) to regulate personal servic-
es contracts (see OAR 125-246-0335 through 125-246-0353). According to
ORS 279A.065(5), the Department adopts these Rules, including but not
limited to selected and adapted Public Contract Model Rules. Except for
those Public Contract Model Rules expressly adopted by the Department in
OAR 125-246-0100, 125-247-0100, 125-248-0100 and 125-249-0100, the
Public Contract Model Rules adopted by the Attorney General do not apply
to the Department or the Agencies. These Department Public Contracting
Rules implement the Oregon Public Contracting Code and consist of the
following four Divisions:

(a) Division 246, which applies to all Public Contracting;

(b) Division 247, which applies only to Public Contracting for
Supplies and Services, and not to construction services or Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services, or Related Services;

(c) Division 248, which applies only to Public Contracting for
Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Land Surveying Services and Related Services; and

(d) Division 249, which applies only to Public Contracting for con-
struction services.
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(2) If a conflict arises between these division 246 rules and rules in
division 247, 248 or 249, the rules in divisions 247, 248 or 249 take prece-
dence over these division 246 rules.

(3) Commentary on these Rules may be published by the Department
to assist the Agencies by providing: examples, options, references, back-
ground, and other commentary. The Department’s commentary is not a
Rule or interpretation of any Rule and has no legally-binding effect.

(4) Federal statutes and regulations prevail and govern, except as oth-
erwise expressly provided in ORS 279C.800 through 279C.870 (Prevailing
Wage Rate) and despite other provisions of the Public Contracting Code,
under the following conditions:

(a) Federal funds are involved; and

(b) The federal statutes or regulations either:

(A) Conflict with any provision of ORS Chapters 279A, 279B, or
279C.005 through 279C.670; or

(B) Require additional conditions in Public Contracts not authorized
by ORS Chapters 279A, 279B, or ORS 279C.005 through 279C.670.

(5) Adaptation of Model Rules for Agency Use. The following words
found in those Model Rules expressly adopted by the Department are
replaced by the words as defined in OAR 125-246-0110:

(a) “Contracting agency(ies)” is replaced by
Agency(ies).”

(b) “Goods or services” is replaced by “Supplies and Services.”

(c) “Agreements to agree” and “price agreement” are replaced by
“Price Agreement.”

(6) Capitalization of Defined Terms. Uncapitalized terms in those
Model Rules expressly adopted by the Department have the same meaning
as the same terms that are capitalized and defined in OAR 125-246-0110.

(7) Department Policy. Agencies must comply with Department poli-
cies, if applicable.

(8) For purposes of these Division 246 Rules, the Department adopts
the following Model Public Contract Rules: OAR 137-046-0300, 137-046-
0330, 137-046-0400, 137-046-0410, 137-046-0420, 137-046-0430, 137-

046-0440, 137-046-0450, 137-046-0460, 137-046-0470, 137-046-0480.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.020, 279A.030 & 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 4-2005, f. 4-13-05, cert. ef. 6-6-05;
DAS 7-2005, f. & cert. ef. 6-6-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-2006, f. & cert.
ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 3-2011, f. 12-22-11, cert. ef. 1-1-12;
DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

“Authorized

125-246-0110
Definitions

The following terms are a compilation of definitions, including those
found in the Public Contracting Code, in other statutes referenced by the
Public Contracting Code, and elsewhere in these Rules. Partial definitions
of the Public Contracting Code are for the use of the Agencies only. The fol-
lowing terms, when capitalized in these Rules, have the meaning given
below:

(1) “Addendum” or “Addenda” means an addition to, deletion from,
a material change in, or general interest explanation of a Solicitation
Document.

(2) “Adequate” is defined in ORS 279C.305 and means sufficient to
control the performance of the Work and to ensure satisfactory quality of
construction by the contracting agency personnel.

(3) “Advantageous” means a judgmental assessment by the Agency of
the Agency’s best interests.

(4) “Advocate for Minority, Women and Emerging Small Business”,
(also known as the Director of Economic & Business Equity), means the
individual appointed by the Governor to advise the Governor, Legislature
and Director’s Office on issues related to the integration of minority,
women and emerging small business into the mainstream of the Oregon
economy and business sector. The Advocate oversees the resolution of busi-
ness concerns with Agencies impacting certified disadvantaged, minority,
women and emerging small businesses (DMWESB). The Advocate is also
charged with maintaining the Oregon Opportunity Register and
Clearinghouse to facilitate the timely notice of business and contract oppor-
tunities to DMWESB firms certified by the Office of Minority, Women and
Emerging Small Businesses, (also known as the Office of Economic &
Business Equity), according to ORS 200.025.

(5) An “Administrator” or “Administering Contracting Agency” is
defined in OAR 125-246-0400.

(6) “Affected Person” or “Affected Offeror” means a Person whose
ability to participate in a Procurement is adversely affected by an Agency
decision.

(7) “Affirmative Action” is defined in ORS 279A.100 and means a
program designed to ensure equal opportunity in employment and business
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for persons otherwise disadvantaged by reason of race, color, religion, sex,
national origin, age or physical or mental disability.

(8) “Agency” means those agencies of the State of Oregon that are
subject to the procurement authority of the Director of the Department
according to ORS 279A.050 and 279A.140. This term includes the
Department when the Department is engaged in Public Contracting. Under
these Rules, an Agency is authorized only through a delegation of authori-
ty according to OAR 125-246-0170.

(9) “Agreement to Agree” means a Price Agreement as defined in
Subsection (109).

(10) “Amendment” means a Written modification to the terms and
conditions of a Public Contract, other than Changes to the Work as defined
in OAR 125-249-0910, that meets the requirements of 125-247-0805, 125-
248-0340, 125-249-0160, and 125-249-0910. For the purposes of these
Rules, Amendments are included within the definitions of “Procurements”
and “Contract Administration.”

(11) “Architect” is defined in ORS 279C.100 and means a person who
is registered and holds a valid certificate in the practice of architecture in
the State of Oregon, as provided under ORS 671.010 to 671.220, and
includes without limitation the terms “architect,” “licensed architect” and
“registered architect.”

(12) ““Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services” is defined in ORS
279C.100(2).

(13) “As-Is, Where-Is” applies to the sale of Goods and means that the
Goods are of the kind, quality, and locale represented, even though they
may be in a damaged condition. It implies that the buyer takes the entire
risk as to the quality of the Goods involved, based upon the buyer’s own
inspection. Implied and express warranties are excluded in sales of Goods
“As-Is, Where-Is.”

(14) “Authorized Agency” means any Person authorized according to
OAR 125-246-0170 to conduct a Procurement or take other actions on an
Agency’s behalf. This term, including its use in the Rules, does not convey
authority to an Agency. For the authority of Agencies under the Code and
these Rules, see OAR 125-246-0170 only.

(15) “Award” means the Agency’s identification of the Person(s) with
whom the Agency intends to enter into a Contract.

(16) “Bid” means a Written response to an Invitation to Bid.

(17) “Bidder” means a Person who submits a Bid in response to an
Invitation to Bid.

(18) “Brand Name or Equal Specification” is defined in ORS
279B.200(1) and means a Specification that uses one or more manufactur-
ers’ names, makes, catalog numbers or similar identifying characteristics to
describe the standard of quality, performance, functionality or other char-
acteristics needed to meet the Agency’s requirements and that authorizes
Offerors to offer Supplies and Services that are equivalent or superior to
those named or described in the Specification.

(19) “Brand Name Specification” is defined in ORS 279B.200(2) and
means a Specification limited to one or more products, brand names,
makes, manufacturer’s names, catalog numbers or similar identifying char-
acteristics.

(20) “Business Day” means 8:00 a.m. to 5:00 p.m., Pacific time,
Monday through Friday, excluding State of Oregon holidays.

(21) “Chief Procurement Officer” means the individual designated
and authorized by the Director of the Department to perform certain pro-
curement functions described in these Rules.

(22) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose
of entering into a series of Contracts over time for the acquisition of a spec-
ified class of Goods or Services.

(23) “Client” means any individual, family or Provider:

(a) For whom an Agency must provide Services and incidental or spe-
cialized Goods, in any combination thereof (“Services and Incidental
Supplies”), according to state, federal law, rule, and policy. Those Services
and Incidental Supplies include but are not limited to treatment, care, pro-
tection, and support without regard to the proximity of the services being
provided;

(b) Who in fact receives and utilizes services provided by an Agency
primarily for that individual’s or family’s benefit;

(c) Who is under the custody, care, or both of the Agency; or

(d) Who provides direct care or Services and is a proxy or represen-
tative of the non-Provider Client.

(24) “Client Services” means any Services that directly or primarily
support a Client, whether the Client is the recipient through the provision
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of voluntary or mandatory Services. Client Services also means any Goods
that are incidental or specialized in relation to any Services defined in this
Subsection. Client Services may include but are not limited to (where these
terms are used in another statute, they must have that meaning):

(a) Housing, including utilities, rent or mortgage or assistance to pay
rent, mortgage or utilities;

(b) Sustenance, including clothing;

(c) Employment training or Skills training to improve employability;

(d) Services for people with disabilities;

(e) Foster care or foster care facilities;

(f) Residential care or residential care facilities;

(g) Community housing;

(h) In-home care including home delivered meals;

(i) Medical care, services and treatment, including but not limited to:

(A) Medical, Dental, Hospital, Psychological, Psychiatric, Therapy,
Vision;

(B) Alcohol and drug treatment;

(C) Smoking cessation;

(D) Drugs, prescriptions and non-prescription;

(E) Nursing services and facilities;

(j) Transportation or relocation;

(k) Quality of life, living skills training; or

(1) Personal care; or

(m) Legal services and expert witnesses services;

(n) Religious practices, traditions and services, separately or in any
combination thereof; and

(o) Educational services.

(p) The term “Client Services” does not include benefits or services
provided as a condition of employment with an Agency.

(25) “Closing” means the date and time specified in a Solicitation
Document as the deadline for submitting Offers.

(26) “Code” is the “Public Contracting Code,” defined in ORS
279A.010(1)(bb), and “Code” means ORS Chapters 279A,279B and 279C.

(27) “Competitive Quotes” means the sourcing method according to
OAR 125-249-0160.

(28) “Competitive Range” means the Proposers with whom the
Agency will conduct Discussions or Negotiations if the Agency intends to
conduct Discussions or Negotiations in accordance with OAR 125-247-
0260 or 125-249-0650.

(29) “Competitive Sealed Bidding” means the sourcing method
according to ORS 279B.055.

(30) “Competitive Sealed Proposals” means the sourcing method
according to ORS 279B.060.

(31) “Consultant” means the Person with whom an Agency enters into
a Contract for the purposes of consulting, conferring, or deliberating on one
or more subjects, and this Person provides advice or opinion; e.g.,
Consultants for Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services, and Related Services
as defined in ORS 279C.115 and information technology Consultants.

(32) “Contract” means an agreement between two or more Persons
which creates an obligation to do or not to do a particular thing. Its essen-
tials are competent parties, subject matter, a legal consideration, mutuality
of agreement, and mutuality of obligation. For the purposes of these Rules,
“Contract” means Public Contract.

(33) “Contract Administration” means all functions related to a given
Contract, including Amendments, between an Agency and a Contractor
from:

(a) The time the Contract is signed by all parties until;

(b) The Work is completed and accepted or the Contract is terminat-
ed, final payment has been made, and any disputes have been resolved.

(34) “Contract Administrator” means the officer, employee, or other
individual designated in Writing by an Authorized Agency, by name or
position description, to conduct the Contract Administration of a Contract
or class of Contracts.

(35) “Contractor” means the Person with whom an Agency enters into
a Contract and has the same meaning as “Consultant” or “Provider.”

(36) “Contract Price” means, as the context requires, the maximum
monetary obligation that an Agency either will or may incur under a
Contract, including bonuses, incentives and contingency amounts, if the
Contractor fully performs under the Contract.

(37) “Contract Review Authority” means the Director of the
Department and the Director’s delegatee, unless specified by statute as the
Director of the Oregon Department of Transportation.

(38) “Contract-Specific Special Procurement” is defined in ORS
279B.085 and means a contracting procedure that differs from the proce-
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dures described in ORS 279B.055, 279B.060, 279B.065 and 279B.070 and
is for the purpose of entering into a single Contract or a number of related
Contracts for the acquisition of specified Supplies and Services on a one-
time basis or for a single project.

(39) “Contracting Agency.”

(a) “Contracting Agency” is defined in ORS 279A.010(1)(b) and, for
Agencies operating under these Rules and the Code, means the Director of
the Oregon Department of Administrative Services, authorized to act on
their behalf according to ORS 279A.140.

(b) The definition of “Contracting Agency” in ORS 279A.010(1)(b)
does not give Agencies procurement authority. For procurement authority
of Agencies, see OAR 125-246-0170.

(40) “Cooperative Procurement” is defined in OAR 125-246-0400.

(41) “Cooperative Procurement Group” is defined in OAR 125-246-
0400.

(42) “Days” means calendar days.

(43) “Department” means the Oregon Department of Administrative
Services. The procurement authority of the Department is described in
OAR 125-246-0170. When a Rule refers to any action of the Department,
any individual acting on behalf of the Department must be authorized to
take such action in accordance with OAR 125-246-0170.

(44) “Department Price Agreement” means a Price Agreement issued
by the Department on behalf of all Agencies. Such Agreements may be
mandatory for use by Agencies or voluntary for use by Agencies. Such
Agreements may result from a Cooperative Procurement. According to
OAR 125-246-0360 (Purchases through Federal Programs), an Authorized
Agency may not purchase Supplies and Services through Federal Programs
if a mandatory Department Price Agreement for those authorized Supplies
and Services exists.

(45) “Designated Procurement Officer” means the individual desig-
nated and authorized by the head of an Authorized Agency to perform cer-
tain Procurement functions described in these Rules. If any head of an
Authorized Agency does not designate and authorize an individual as a
Designated Procurement Officer, “Designated Procurement Officer” also
means that head of the Authorized Agency, who then acts in the place of the
Designated Procurement Officer.

(46) “Descriptive Literature” means Written information submitted
with the Offer that addresses the Supplies and Services included in the
Offer.

(47) “Director” is defined in ORS 279A.010(1)(e) and means the
Director of the Department or a person designated by the Director to carry
out the authority of the Director under the Public Contracting Code and
these Rules.

(48) “Discussions” means to exchange information, compare views,
take counsel, and communicate with another for the purposes of achieving
clarification and mutual understanding of an Offer.

(49) “Disqualification” means a disqualification, suspension or debar-
ment of a Person according to ORS 200.065, 200.075, and 279A.110 and
OAR 125-246-0210(4).

(50) “Donee” is defined in ORS 279A.250(1) and means an entity eli-
gible to acquire federal donation property based upon federal regulations or
eligible to acquire Surplus Property in accordance with rules adopted by the
Department. Entities eligible to acquire federal donation property may also
acquire Surplus Property other than federal donation property.

(51) “Electronic Advertisement” means an Agency’s Solicitation
Document, Request for Quotes, request for information or other document
inviting participation in the Agency’s Procurements made available over
the Internet via:

(a) The World Wide Web;

(b) ORPIN; or

(c) An Electronic Procurement System other than ORPIN approved
by the Chief Procurement Officer. An Electronic Advertisement may or
may not include a Solicitation Document.

(52) “Electronic Offer” means a response to an Agency’s Solicitation
Document or request for Quotes submitted to an Agency via

(a) The World Wide Web or some other Internet protocol; or

(b) ORPIN.

(53) “Electronic Procurement System” means ORPIN or other system
approved by the Chief Procurement Officer, constituting an information
system that Persons may access through the Internet, using the World Wide
‘Web or some other Internet protocol, or that Persons may otherwise remote-
ly access using a computer, that enables Persons to send Electronic Offers
and an Agency to post Electronic Advertisements, receive Electronic
Offers, and conduct any activities related to a Procurement.
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(54) “Electronic Goods” means Goods which are dependent on elec-
tric currents or electromagnetic fields in order to Work properly and Goods
for the generation, transfer and measurement of such currents and fields.

(55) “Emergency” means circumstances that:

(a) Could not have been reasonably foreseen;

(b) Create a substantial risk of loss, damage or interruption of servic-
es or a substantial threat to property, public health, welfare or safety; and

(c) Require prompt execution of a Contract to remedy the condition.
An “Emergency Procurement” means a sourcing method according to ORS
279B.080, 279C.335(5), 125-248-0200, or related Rules.

(56) “Energy Savings Performance Contract” means a Public
Contract between an Agency and a qualified energy service company for
the identification, evaluation, recommendation, design and construction of
energy conservation measures, including a design-build contract, that guar-
antee energy savings or performance.

(57) “Engineer” is defined in ORS 279C.100 and means a Person who
is registered and holds a valid certificate in the practice of engineering in
the State of Oregon, as provided under ORS 672.002 to 672.325, and
includes all terms listed in 672.002(2).

(58) “Established Catalog Price” means the price included in a cata-
log, price list, schedule or other form that:

(a) Is regularly maintained by a manufacturer or Contractor;

(b) Is either published or otherwise available for inspection by cus-
tomers; and

(c) States prices at which sales are currently or were last made to a
significant number of any category of buyers or to buyers constituting the
general market, including public bodies, for the Supplies and Services
involved.

(59) “Executive Department” is defined in ORS 174.112.

(a) Subject to ORS 174.108, “Executive Department” means: all
statewide elected officers other than judges, and all boards, commissions,
departments, divisions and other entities, without regard to the designation
given to those entities, that are within the Executive Department of gov-
ernment as described in Section 1, Article IIT of the Oregon Constitution,
and that are not:

(A) In the judicial department or the legislative department;

(B) Local governments; or

(C) Special government bodies.

(b) Subject to ORS 174.108, as used in the statutes of this State,
“Executive Department” includes:

(A) An entity created by statute for the purpose of giving advice only
to the Executive Department and that does not have members who are offi-
cers or employees of the judicial department or Legislative Department;

(B) An entity created by the Executive Department for the purpose of
giving advice to the Executive Department, if the document creating the
entity indicates that the entity is a public body; and

(C) Any entity created by the Executive Department other than an
entity described in Subsection (B), unless the document creating the entity
indicates that the entity is not a governmental entity or the entity is not sub-
ject to any substantial control by the Executive Department.

(60) “Findings” is defined in ORS 279C.330 and means the justifica-
tion for an Agency’s conclusion that includes, but is not limited to, infor-
mation regarding:

(a) Operational, budget and financial data;

(b) Public benefits;

(c) Value engineering;

(d) Specialized expertise required;

(e) Public safety;

(f) Market conditions;

(g) Technical complexity; and

(h) Funding sources.

(61) “Fire Protection Equipment” is defined in ORS 476.005 and
means any apparatus, machinery or appliance intended for use by a fire
service unit in fire prevention or suppression activities, excepting forest fire
protection equipment.

(62) “Flagger” means a person who controls the movement of vehic-
ular traffic through construction projects using sign, hand or flag signals.

(63) “Formal Selection Procedure” means the procedure according to
OAR 125-248-0220.

(64) “Fringe Benefits” is defined in ORS 279C.800 and means the
amount of:

(a) The rate of contribution irrevocably made by a Contractor or sub-
contractor to a trustee or to a third person under a plan, fund or program;
and
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(b) The rate of costs to the Contractor or subcontractor that may be
reasonably anticipated in providing benefits to Workers according to an
enforceable commitment to carry out a financially responsible plan or pro-
gram that is committed in Writing to the Workers affected, for medical or
hospital care, pensions on retirement or death, compensation for injuries or
illness resulting from occupational activity, or insurance to provide any of
the foregoing, for unemployment benefits, life insurance, disability and
sickness insurance or accident insurance, for vacation and holiday pay, for
defraying costs of apprenticeship or other similar programs or for other
bona fide fringe benefits, but only when the Contractor or subcontractor is
not required by other federal, state or local law to provide any of these ben-
efits.

(65) “Good Cause” is defined in ORS 279C.585, and the Oregon
Construction Contractors Board must define “Good Cause” by rule. “Good
Cause” includes, but is not limited to, the financial instability of a subcon-
tractor. The definition of “Good Cause” must reflect the least-cost policy
for Public Improvements established in ORS 279C.305. This definition
does not apply to OAR 125-247-0255 and 125-247-0260.

(66) “Good Faith Dispute” is defined in ORS 279C.580(5)(b) and
means a documented dispute concerning:

(a) Unsatistactory job progress;

(b) Defective work not remedied;

(c) Third-party claims filed or reasonable evidence that claims will be
filed;

(d) Failure to make timely payments for labor, equipment and materi-
als;

(e) Damage to the prime Contractor or subcontractor; or

(f) Reasonable evidence that the subcontract cannot be completed for
the unpaid balance of the subcontract sum.

(67) “Goods” means supplies, equipment, or materials, and any per-
sonal property, including any tangible, intangible and intellectual property
and rights and licenses in relation thereto, that an Agency is authorized by
law to procure.

(68) “Goods and Services” or “Goods or Services” is defined in ORS
279B.005 and for purposes of these Rules falls within the meaning of
“Supplies and Services” (see the definition of “Supplies and Services” in
this Rule). “Goods and Services” or “Goods or Services” does not include
Personal Services. “Supplies and Services” includes Personal Services.

(69) “Grant” is defined in ORS 279A.010(1)(k)(A) and means:

(a) An agreement under which an Agency receives money, property or
other assistance, including but not limited to federal assistance that is char-
acterized as a Grant by federal law or regulations, loans, loan guarantees,
credit enhancements, gifts, bequests, commodities or other assets, from a
grantor for the purpose of supporting or stimulating a program or activity
of the Agency and in which no substantial involvement by the grantor is
anticipated in the program or activity other than involvement associated
with monitoring compliance with the Grant conditions; or

(b) An agreement under which an Agency provides money, property
or other assistance, including but not limited to federal assistance that is
characterized as a grant by federal law or regulations, loans, loan guaran-
tees, credit enhancements, gifts, bequests, commodities or other assets, to a
recipient for the purpose of supporting or stimulating a program or activity
of the recipient and in which no substantial involvement by the Agency is
anticipated in the program or activity other than involvement associated
with monitoring compliance with the grant conditions.

(c) “Grant” does not include a Public Contract:

(A) For a Public Improvement for Public Works, as defined in ORS
279C.800; or

(B) For emergency Work, minor alterations or ordinary repair or
maintenance necessary to preserve a Public Improvement, when under the
Public Contract:

(i) An Agency pays moneys that the Agency has received under a
Grant; and

(ii) Such payment is made in consideration for Contract performance
intended to realize or to support the realization of the purposes for which
Grant funds were provided to the Agency.

(70) “Industrial Oil” means any compressor, turbine or bearing oil,
hydraulic oil, metal-working oil or refrigeration oil.

(71) “Informal Selection” means the procedure according to OAR
125-248-0210.

(72) “Intermediate Procurement” means a sourcing method according
to ORS 279B.070 or OAR 125-249-0160.

(73) “Interstate Cooperative Procurement” is defined in OAR 125-
246-0400.
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(74) “Invitation to Bid” or “ITB” is defined in ORS 279B.005 and
279C.400 and means all documents, whether attached or incorporated by
reference, used for soliciting Bids in accordance with ORS 279B.055,
279B.070 or 279C.335.

(75) “Joint Cooperative Procurement” is defined in OAR 125-246-
0400.

(76) “Judicial Department” is defined in ORS 174.113 and means the
Supreme Court, the Court of Appeals, the Oregon Tax Court, the circuit
courts and all administrative divisions of those courts, whether denominat-
ed as boards, commissions, committees or departments or by any other des-
ignation. The Judicial Department includes:

(a) An entity created by statute for the purpose of giving advice only
to the Judicial Department and that does not have members who are offi-
cers or employees of the Executive Department or Legislative Department;

(b) An entity created by the Judicial Department for the purpose of
giving advice to the judicial department, if the document creating the enti-
ty indicates that the entity is a public body; and

(c) Any entity created by the Judicial Department other than an enti-
ty described in paragraph (b) of this Subsection, unless the document cre-
ating the entity indicates that the entity is not a governmental entity or the
entity is not subject to any substantial control by the Judicial Department.

(77) “Labor Dispute” is defined in ORS 662.010 and includes any
controversy concerning terms or conditions of employment, or concerning
the association or representation of Persons in negotiating, fixing, main-
taining, changing or seeking to arrange terms or conditions of employment,
regardless of whether or not the disputants stand in the proximate relation
of employer and employee.

(78) “Land Surveyor” is defined in ORS 279C.100(4) and means a
Person who is registered and holds a valid certificate in the practice of land
surveying in the State of Oregon, as provided under ORS 672.002 to
672.325, and includes all terms listed in 672.002(5).

(79) “Legally Flawed” is defined in ORS 279B.405(1)(b) and means
that a Solicitation Document contains terms or conditions that are contrary
to law.

(80) “Legislative Department” is defined in ORS 174.114 and, subject
to 174.108, means the Legislative Assembly, the committees of the
Legislative Assembly and all administrative divisions of the Legislative
Assembly and its committees, whether denominated as boards, commis-
sions or departments or by any other designation. The Legislative
Department includes:

(a) An entity created by statute for the purpose of giving advice only
to the Legislative Department and that does not have members who are offi-
cers or employees of the executive department or judicial department;

(b) An entity created by the Legislative Department for the purpose of
giving advice to the legislative department, but that is not created by
statute, if the document creating the entity indicates that the entity is a pub-
lic body; and

(c) Any entity created by the Legislative Department by a document
other than a statute and that is not an entity described in paragraph (b) of
this Subsection, unless the document creating the entity indicates that the
entity is not a governmental entity or the entity is not subject to any sub-
stantial control by the Legislative Department.

(81) “Locality” is defined in ORS 279C.800(3) and means the fol-
lowing district in which the Public Works, or the major portion thereof, is
to be performed:

(a) District 1, composed of Clatsop, Columbia and Tillamook
Counties;

(b) District 2, composed of Clackamas, Multnomah and Washington
Counties;

(c) District 3, composed of Marion, Polk and Yamhill Counties;

(d) District 4, composed of Benton, Lincoln and Linn Counties;

(e) District 5, composed of Lane County;

(f) District 6, composed of Douglas County;

(g) District 7, composed of Coos and Curry Counties;

(h) District 8, composed of Jackson and Josephine Counties;

(i) District 9, composed of Hood River, Sherman and Wasco
Counties;

(j) District 10, composed of Crook, Deschutes and Jefferson Counties;

(k) District 11, composed of Klamath and Lake Counties;

(1) District 12, composed of Gilliam, Grant, Morrow, Umatilla and
Wheeler Counties;

(m) District 13, composed of Baker, Union and Wallowa Counties;
and

(n) District 14, composed of Harney and Malheur Counties.

February 2014: Volume 53, No. 2



ADMINISTRATIVE RULES

(82) “Lowest Responsible Bidder” is defined in ORS 279A.010(1)(r)
and means the lowest Bidder who:

(a) Has substantially complied with all prescribed Public Contracting
procedures and requirements;

(b) Has met the standards of responsibility set forth in ORS
279B.110(2) or 279C.375;

(c) Has not been debarred or disqualified by the Agency under ORS
279B.130 or 279C .440; and

(d) Is not on the list created by the Oregon Construction Contractors
Board under ORS 701.227, if the advertised contract is a Public
Improvement Contract.

(83) “Lubricating Oil” means any oil intended for use in an internal
combustion crankcase, transmission, gearbox or differential or an automo-
bile, bus, truck, vessel, plane, train, heavy equipment or machinery pow-
ered by an internal combustion engine.

(84) “Mandatory Use Contract” means a Public Contract, Department
Price Agreement, or other agreement that an Agency is required to use for
the Procurement of Supplies and Services.

(85) “Multistepped” means more than one step, phase, tier, or round
in a process used in Competitive Sealed Bidding or Competitive Sealed
Proposals according to ORS 279B and OAR Division 247.

(86) “Negotiations” means to compare views, take counsel, and com-
municate with another so as to arrive at a voluntary, mutual agreement
about a matter.

(87) “Nonprofit Organization” is defined in ORS 279C.810 and
means an organization or group of organizations described in Section
501(c)(3) of the Internal Revenue Code that is exempt from income tax
under Section 501(a) of the Internal Revenue Code.

(88) “Nonresident Offeror” means an Offeror who is not a resident
Offeror. For the meaning of residency, see the definition of “Resident
Offeror.”

(89) “Not-for-Profit Organization” means a Nonprofit Corporation as
defined in ORS 307.130(1)(c).

(90) “OAR” means the Oregon Administrative Rules.

(91) “Offer” means a response to a Solicitation, including: a Bid,
Proposal, Quote or similar response to a Solicitation.

(92) “Offeror” means a Person who submits an Offer

(93) “Offering” means a Bid, Proposal, or Quote.

(94) “Office of Minority, Women, and Emerging Small Business” or
“OMWESB?” is defined in ORS 200.025 and 200.055 and means the office
that administers the certification process for the Disadvantaged Business
Enterprise (DBE), Minority Business Enterprise/Women Business
Enterprise (MBE/WBE), and Emerging Small Business (ESB) Programs.
OMWESB is the sole authority providing certification in Oregon for disad-
vantaged, minority, and woman-owned businesses, and emerging small
businesses.

(95) “OPB Certified Professional” means an individual holding an
active Oregon Procurement Basic Certification, issued by the Chief
Procurement Officer.

(96) “Opening” means the date, time and place specified in the
Solicitation Document for the public opening of Written sealed Offers.

(97) “Ordering Instrument” or “Order” means a document used by an
Authorized Agency in compliance with the Public Contracting Code, these
Rules, and Department policies, for the general purpose of ordering
Supplies and Services from one or more Providers.

(a) An Ordering Instrument or Order may also be known as a
Purchase Order, Work Order, or other name assigned by an Agency.

(b) A Price Agreement may specify the use of Ordering Instruments.

(c) Absent a Price Agreement and subject to the Public Contracting
Code, Rules, and Department policies, an Authorized Agency’s appropriate
use of an Ordering Instrument is an Offer to purchase Supplies and Services
from one or more Providers, and a Provider’s responsive and appropriate
acceptance of the Offer creates a Public Contract.

(98) “Ordinary Construction Services” means those services that are
not Public Improvements, are procured under ORS Chapter 279B, and are
otherwise under ORS Chapter 279C, in accordance with OAR 125-249-
0100(1) and 125-249-0140.

(99) “Original Contract” means the initial Contract or Price
Agreement of the Department or an Authorized Agency. See OAR 125-246-
0400 for the definition of “Original Contract” that the Public Contracting
Code and Rules use for Cooperative Procurements only.

(100) “ORPIN” means the on-line electronic Oregon Procurement
Information Network administered by the Department, as further described
in OAR 125-246-0500.

(101) “ORS” means the Oregon Revised Statutes.
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(102) “Participant” is defined in OAR 125-246-0400.

(103) “Permissive Cooperative Procurement” is defined in OAR 125-
246-0400.

(104) “Person” means an individual, corporation, business trust,
estate, trust, partnership, limited liability company, association, joint ven-
ture, governmental agency, public corporation or any other legal or com-
mercial entity. “Person” is also defined in ORS 279C.500 and means the
State Accident Insurance Fund Corporation and the Department of
Revenue. “Person” is defined in ORS 279C.815 and means any employer,
labor organization or any official representative of an employee or employ-
er association.

(105) “Personal Services” under ORS 279B means services that
require specialized skills, knowledge and resources in the application of
technical or scientific expertise, or the exercise of professional, artistic or
management discretion or judgment, including, without limitation, the
services of an accountant, physician or dentist, educator, information tech-
nology professional, Consultant, broadcaster, or artist (including a photog-
rapher, filmmaker, painter, weaver or sculptor). “Personal Services” under
ORS 279C includes the services of an Architect, Engineer,
Photogrammetrist, Transportation Planner, Land Surveyor or Provider of
Related Services as defined in ORS 279C.100, and that definition applies
only to ORS 279C.100 to 279C.125, for Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services.

(106) “Personal Services Contract” means a Contract or a member of
a class of Contracts for Personal Services. Contracts for Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services, and Related Services are a special class of Personal
Services Contracts, defined in ORS 279C.100(5), and Providers under such
Contracts are Consultants, as defined in OAR 125-248-0110(1).

(107) “Prevailing Rate of Wage” is defined in ORS 279C.800 and
means the rate of hourly wage, including all fringe benefits, paid in the
Locality to the majority of Workers employed on projects of similar char-
acter in the same trade or occupation, as determined by the Commissioner
of the Bureau of Labor and Industries.

(108) “Price Agreement.”

(a) “Price Agreement” is defined in ORS 279A.010(1)(v) and means
a Public Contract for the Procurement of Supplies and Services at a set
price with:

(A) No guarantee of a minimum or maximum purchase; or

(B) An initial order or minimum purchase combined with a continu-
ing Contractor obligation to provide Supplies and Services in which the
Authorized Agency does not guarantee a minimum or maximum addition-
al purchase.

(b) The set price may exist at the outset or be determined later by an
Ordering Instrument.

(c) A “Price Agreement” as a Public Contract may collectively consist
of an initial agreement, together with later Ordering Instruments, if any.

(A) The initial agreement may be known as an agreement to agree, a
master agreement, a Price Agreement for any Supplies and Services, a serv-
ices agreement, or a retainer agreement, if such agreement meets the
requirements of this Rule’s definition.

(B) The Ordering Instrument may be known as a work order, purchase
order, or task order, or by another name for ordering purposes and related
to the initial agreement.

(109) “Procurement” means the act of purchasing, leasing, renting or
otherwise acquiring or selling: Supplies and Services; Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services and Related Services; and Public Improvements.
Procurement includes each function and procedure undertaken or required
to be undertaken by an Authorized Agency to enter into a Public Contract,
administer a Public Contract and obtain the performance of a Public
Contract under the Public Contracting Code and these Rules. Procurement
includes Contract Administration, and Contract Administration includes
Amendments.

(110) “Procurement Document” collectively means the inclusive
Solicitation Document and all documents either attached or incorporated by
reference, and any changes thereto, used for any of the methods according
to ORS 279A.200 through 279A.220, 279B.055 through 279B.08S5,
279C.100 through 279C.125, or 279C.300 through 2729C 450.

(111) “Procurement File” means any of the following files maintained
by an Authorized Agency: a solicitation, Contract, Amendment, Work
Order, or contract administration file, separately or collectively.

(112) “Procurement Process” means the process related to these acts,
functions, and procedures of Procurement.
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(113) “Product Sample” means the exact Goods or a representative
portion of the Goods offered in an Offer, or the Goods requested in the
Solicitation Document as a sample.

(114) “Property” is defined in ORS 279A.250 and means personal
property.

(115) “Proposal” means a Written response to a Request for
Proposals.

(116) “Proposer” means a Person who submits a proposal in response
to a Request for Proposals, except for Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services and Related Services according to OAR 125-248-0110, whereby
“Proposer” means a Consultant who submits a proposal to an Authorized
Agency in response to a Request for Proposals.

(117) “Provider” means collectively or in the alternative: the suppli-
er, Contractor or Consultant, providing Supplies and Services or Public
Improvements.

(118) “Post-consumer Waste” means a finished material that would
normally be disposed of as solid waste, having completed its life cycle as a
consumer item. “Post-consumer waste” does not include manufacturing
waste.

(119) “Public Agency” is defined in ORS 279C.800 and means the
State of Oregon or any political subdivision thereof or any county, city, dis-
trict, authority, public corporation or entity and any of their instrumentali-
ties organized and existing under law or charter.

(120) “Public Body” is defined in ORS 174.109, subject to ORS
174.108, and means state government bodies, local government bodies and
special government bodies.

(121) “Public Contract” is defined in ORS 279A.010(1)(z) and means
a sale or other disposal, or a purchase, lease, rental or other acquisition, by
an Authorized Agency of Supplies and Services, Public Improvements,
Public Works, minor alterations, or ordinary repair or maintenance neces-
sary to preserve a Public Improvement. “Public Contract” does not include
Grants. For the purposes of these Rules, “Public Contract” means Contract.

(122) “Public Contracting” is defined in ORS 279A.010(1)(aa) and
means Procurement activities described in the Public Contracting Code
relating to obtaining, modifying or administering Public Contracts or Price
Agreements.

(123) “Public Contracting Code” or “Code” is defined in ORS
279A.010(1)(bb) and means 279A, 279B and 279C.

(124) “Public Improvement Contract” means a Public Contract for a
Public Improvement. “Public Improvement Contract” does not include a
Public Contract for emergency Work, minor alterations, or ordinary repair
or maintenance necessary to preserve a Public Improvement.

(125) “Public Improvement” is defined in ORS 279A.010(1)(cc) and
means a project for construction, reconstruction or major renovation on real
property by or for an Authorized Agency. “Public Improvement” does not
include:

(a) Projects for which no funds of an Authorized Agency are directly
or indirectly used, except for participation that is incidental or related pri-
marily to project design or inspection; or

(b) Emergency Work, minor alteration, ordinary repair or mainte-
nance necessary to preserve a Public Improvement.

(126) “Public Works” is defined in ORS 279C.800 and includes, but
is not limited to: roads, highways, buildings, structures and improvements
of all types, the construction, reconstruction, major renovation or painting
of which is carried on or contracted for or by any public agency, to serve
the public interest, but does not include the reconstruction or renovation of
privately owned property that is leased by a Public Agency.

(127) “Purchase Order” means an Ordering Instrument or Order, as
defined in this Rule.

(128) “Qualifications Based Selection (QBS)” means the qualifica-
tions based selection process mandated by ORS 279C.110 for
Architectural, Engineering, Photogrammetric Mapping, Transportation
Planning or Surveying Services, and Related Services Contracts.

(129) “Quote” means a verbal or Written Offer obtained through an
Intermediate Procurement according to either OAR 125-247-0270 or 125-
249-0160.

(130) “Recycled Material” means any material that would otherwise
be a useless, unwanted or discarded material except for the fact that the
material still has useful physical or chemical properties after serving a spe-
cific purpose and can, therefore, be reused or recycled.

(131) “Recycled Oil” means used oil that has been prepared for reuse
as a petroleum product by refining, re-refining, reclaiming, reprocessing or
other means, provided that the preparation or use is operationally safe,
environmentally sound and complies with all laws and regulations.
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(132) “Recycled Paper” means a paper product with not less than:

(a) Fifty percent of its fiber weight consisting of secondary waste
materials; or

(b) Twenty-five percent of its fiber weight consisting of post-con-
sumer waste.

(133) “Recycled PETE” means post-consumer polyethylene tereph-
thalate material.

(134) “Recycled Product” means all materials, goods and supplies,
not less than 50 percent of the total weight of which consists of secondary
and post-consumer waste with not less than 10 percent of its total weight
consisting of post-consumer waste. “Recycled Product” includes any prod-
uct that could have been disposed of as solid waste, having completed its
life cycle as a consumer item, but otherwise is refurbished for reuse with-
out substantial alteration of the product’s form.

(135) “Related Services” is defined in ORS 279C.100(8).

(136) “Request for Proposals” or “RFP” is defined in ORS 279B.005
and means all documents, either attached or incorporated by reference, and
any Addenda thereto, used for soliciting Proposals in accordance with
either ORS.279B.060 or 279C.405 and related rules.

(137) “Request for Qualifications” or “RFQ” means a Written docu-
ment issued by an Authorized Agency and describing: the Authorized
Agency’s circumstances; the type of service(s) or Work desired; significant
evaluation factors; their relative importance; if appropriate, price; and com-
petitive qualifications. Contractors respond in Writing to the Authorized
Agency by describing their experience and qualifications. The RFQ will not
result in a Contract. It establishes a list of qualified Contractors in accor-
dance with OAR 125-247-0550, 125-248-0220 or 125-249-0645.

(138) “Request for Quotes” means a Written or oral request for prices,
rates or other conditions under which a potential Contractor would provide
Supplies and Services or Public Improvements described in the request.

(139) “Resident Bidder” is defined in ORS 279A.120 and means a
Bidder that has paid unemployment taxes or income taxes in this state dur-
ing the 12 calendar months immediately preceding submission of the Bid,
has a business address in this State, and has stated in the Bid whether the
Bidder is a “Resident Bidder.”

(140) “Resident Offeror” means an Offeror that has paid unemploy-
ment taxes or income taxes in this state during the 12 calendar months
immediately preceding submission of the Offer, has a business address in
this State, and has stated in the Offer whether the Offeror is a “resident
Offeror.”

(141) “Responsible” means meeting the standards set forth in OAR
125-247-0640 or 125-249-0390(2), and not debarred or disqualified by the
Authorized Agency under OAR 125-247-0575 or 125-249-0370.

(142) “Responsible Bidder” or “Responsible Proposer” is defined in
ORS 279A.105 and 279B.005 and means a person who meets the standards
of responsibility as described in ORS 279B.110.

(143) “Responsible Offeror” means, as the context requires, a
Responsible Bidder, Responsible Proposer or a Person who has submitted
an Offer and meets the standards set forth in OAR 125-247-0640 or 125-
249-0390(2), and who has not been debarred or disqualified by the Agency
under OAR 125-247-0575 or 125-249-0370, respectively.

(144) “Responsible Proposer” or “Responsible Bidder” is defined in
ORS 279B.005 and means a Person who meets the standards of responsi-
bility described in ORS 279B.110.

(145) “Responsive” means having the characteristic of substantial
compliance in all material respects with applicable solicitation require-
ments.

(146) “Responsive Bid” or “Responsive Proposal” is defined in ORS
279B.005 and means a Bid or Proposal that substantially complies with the
Invitation to Bid or Request for Proposals, respectively, and all prescribed
Procurement procedures and requirements.

(147) “Responsive Offer” means, as the context requires, a
Responsive Bid, Responsive Proposal or other Offer that substantially com-
plies in all material respects with applicable Solicitation requirements.

(148) “Responsive Proposal” or “Responsive Bid” is defined in ORS
279B.005 and means a bid or proposal that substantially complies with the
Invitation to Bid or Request for Proposals and all prescribed procurement
procedures and requirements.

(149) “Retainage” is defined in ORS 279C.550 and means the differ-
ence between the amount earned by a Contractor on a Public Contract and
the amount paid on the contract by the Authorized Agency.

(150) “Rules” means these Public Contracting Rules of the
Department including divisions 246 through 249, unless otherwise indicat-
ed.
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(151) “Scope” means the extent or range of view, outlook, applica-
tion, operation, or effectiveness. Scope does not include the dollar amount
of the Contract.

(152) “Secondary Waste Materials” means fragments of products or
finished products of a manufacturing process that has converted a virgin
resource into a commodity of real economic value. “Secondary Waste
Materials” includes post-consumer waste. “Secondary Waste Materials”
does not include excess virgin resources of the manufacturing process. For
paper, “Secondary Waste Materials” does not include fibrous waste gener-
ated during the manufacturing process such as fibers recovered from waste
water or trimmings of paper machine rolls, mill broke, wood slabs, chips,
sawdust or other wood residue from a manufacturing process.

(153) “Serial Negotiation” means a Negotiation that is sequential, on-
going, consecutive, alternating, or repetitive.

(154) “Services” or “services,” for the purpose of these Rules only,
means Trade Services, Personal Services, or any combination thereof.

(155) “Signature” means any Written mark, word or symbol that is
made or adopted by a Person with the intent to be bound and that is attached
to or logically associated with a Written document to which the Person
intends to be bound.

(156) “Signed” means, as the context requires, that a Written docu-
ment contains a Signature or that the act of making a Signature has
occurred.

(157) “Small Procurement” means a sourcing method according to
ORS 279B.065.

(158) “Sole-Source Procurement” means a sourcing method by which
an Authorized Agency awards a Contract without competition to a single
source for Supplies and Services, when Written justification demonstrates
no other source is available, in accordance with ORS 279B.075 and OAR
125-247-0275.

(159) “Solicitation” means:

(a) A request by an Authorized Agency for the purpose of soliciting
Offers. This request may take the form of an Invitation for Bid, a Request
for Proposal, a Request for Quotation, a Request for Qualifications or a
similar document; or

(b) The process of notifying prospective Offerors that the Authorized
Agency requests such Offers; or

(c) The Solicitation Document itself.

(160) “Solicitation Document” means an Invitation to Bid; a Request
for Proposals; a Writing for a Small, Intermediate, Informal Selection,
Competitive Quote, or Emergency Procurement; a Special Procurement
Solicitation; or other document issued to invite Offers from prospective
Contractors in accordance with ORS 279B or 279C. “Solicitation
Document” includes related documents, either attached or incorporated by
reference, and any changes thereto, issued by an Authorized Agency to
establish an Original Contract that forms the basis for an Agency’s partici-
pation in a Procurement. The following examples are not Solicitation
Documents because they do not invite offers from prospective Contractors:
Request for Qualifications, a prequalification of Bidders, a request for
information, and a request for product prequalification.

(161) “Special Government Body” is defined in ORS 174.117 and

(a) Means any of the following:

(A) A public corporation created under a statute of this State and
specifically designated as a public corporation.

(B) A school district.

(C) A public charter school established under ORS Chapter 338.

(D) An education service district.

(E) A community college district or community college service dis-
trict established under ORS Chapter 341.

(F) An intergovernmental body formed by two or more public bodies.

(G) Any entity that is created by statute, ordinance or resolution that
is not part of state government or local government.

(H) Any entity that is not otherwise described in this Section that is:

(i) Not part of state government or local government;

(ii) Created according to authority granted by a statute, ordinance or
resolution, but not directly created by that statute, ordinance or resolution;
and

(iii) Identified as a governmental entity by the statute, ordinance or
resolution authorizing the creation of the entity, without regard to the spe-
cific terms used by the statute, ordinance or resolution.

(b) Subject to ORS 174.117, “Special Government Body” includes:

(A) An entity created by statute for the purpose of giving advice only
to a special government body;
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(B) An entity created by a Special Government Body for the purpose
of giving advice to the special government body, if the document creating
the entity indicates that the entity is a public body; and

(C) Any entity created by a Special Government Body described in
Subsection (a) of this Section, other than an entity described in paragraph
(B) of this Subsection, unless the document creating the entity indicates that
the entity is not a governmental entity or the entity is not subject to any sub-
stantial control by the Special Government Body.

(162) “Special Procurement” means a sourcing method may be a class
Special Procurement, a contract-specific Special Procurement or both,
unless the context requires otherwise in accordance with ORS 279B.085
and OAR 125-247-0287.

(a) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose
of entering into a series of Contracts over time for the acquisition of a spec-
ified class of Supplies and Services.

(b) “Contract-specific Special Procurement” means a contracting pro-
cedure that differs from the procedures described in ORS 279B.05S5,
279B.060, 279B.065 and 279B.070 and is for the purpose of entering into
a single Contract or a number of related contracts for the acquisition of
specified Supplies and Services on a one-time basis or for a single project.

(163) “Specification” is defined in ORS 279B.200(3) and means any
description of the physical or functional characteristics, or of the nature of
the Supplies and Services to be procured by an Agency. “Specification”
includes: any requirement for inspecting, testing, or preparing the Supplies
and Services for delivery and the quantities or qualities of Supplies and
Services to be furnished under the Contract. Specifications generally will
state the result to be obtained and occasionally may describe the method
and manner of performance.

(164) “State” means the State of Oregon.

(165) “State Government,” subject to ORS 174.108, means the
Executive Department, the Judicial Department and the Legislative
Department.

(166) “Substantial Completion” is defined in ORS 12.135 and means
the date when the contractee accepts in Writing the construction, alteration
or repair of the improvement to real property or any designated portion
thereof as having reached that state of completion when it may be used or
occupied for its intended purpose or, if there is no such Written acceptance,
the date of acceptance of the completed construction, alteration or repair of
such improvement by the contractee.

(167) “Supplies and Services” includes “Supplies or Services” and
collectively means Goods, Trade Services, Personal Services, and Ordinary
Construction Services separately or in any combination of these terms
thereof as appropriate within the context of the Rule. “Supplies and
Services” includes the terms “goods and services,” “goods or services,” and
“personal services” contained in ORS 279A and 279B. This term does not
include Public Improvements or Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services, and Related Services, governed under ORS 279C.

(168) “Surplus Property” means all personal property, vehicles and
titled equipment property received by the Department as surplus from fed-
eral government units, state agencies, local governments, and special gov-
ernment bodies for sale to state agencies, political subdivisions of the State,
and private not-for-profit organizations or the general public or any combi-
nation thereof. See OAR 125-050.

(169) “Sustainability” is defined in ORS 184.421 and means using,
developing and protecting resources in a manner that enables people to
meet current needs and provides that future generations can also meet
future needs, from the joint perspective of environmental, economic and
community objectives.

(170) “Threshold” means a specific monetary limitation that distin-
guishes one Procurement method from another, triggers a requirement, or
marks a point of reference or change in Rule. For example, the Thresholds
of $10,000 to $150,000 distinguish Intermediate Procurements under ORS
279B from other methods.

(171) “Trade Services” means all remaining services that do not meet
the definition for Personal Services.

(172) “Unnecessarily Restrictive” is defined in ORS 279B.405(1)(c)
and means that Specifications limit competition arbitrarily, without reason-
ably promoting the fulfillment of the Procurement needs of an Agency.

(173) “Used Oil” is defined in ORS 459A.555 and means a petrole-
um-based oil which through use, storage or handling has become unsuitable
for its original purpose due to the presence of impurities or loss of original
properties.
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(174) “Virgin Oil” means oil that has been refined from crude oil and
that has not been used or contaminated with impurities.

(175) “Work” means the furnishing of all materials, equipment, labor,
and incidentals necessary to successfully complete any individual item or
the entire Contract and the carrying out and completion of all duties and
obligations imposed by the Contract.

(176) “Work Order” means an Ordering Instrument related to
Services, including any incidental Supplies.

(177) “Writing” means letters, characters and symbols inscribed on
paper by hand, print, type or other method of impression, intend to repre-
sent or convey particular ideas or meanings. “Writing” when required or
permitted by law, or required or permitted in a Solicitation Document, also
means letters, characters and symbols made in electronic form and intend-
ed to represent or convey particular ideas or meanings.

(178) “Written” means existing in Writing.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.065, 279A.200, 279B.005 & 279C.110

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-

2006, . & cert. ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, . 12-30-09,

cert. ef. 1-1-10; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert.

ef. 1-1-14

125-246-0130
Application of the Code and Rules; Exceptions

(1) Code, Rules and Policies. Except as set forth in this Section and
ORS 279A.025, an Agency must exercise all rights, powers and authority
related to Public Contracting in accordance with the Public Contracting
Code, Rules, and applicable Department policies (Policies).

(2) Exceptions for Contracts and Grants. These Rules do not apply to
the following:

(a) Contracts between Agencies;

(b) Contracts between Agencies and Public Bodies;

(c) Contracts between Agencies and the federal government;

(d) For Cooperative Procurements, any contractual relationship
described in Subsections (2)(a) through (c) of this Rule. The Code, Rules,
and policies apply to the contractual relationships between the Agencies
and Providers, other states, tribes, other nations, and any of their public
entities; and

(e) Grants.

(A) Agency as Recipient. If an Agency is a recipient in an agreement
with a grantor, the definition of Grant in ORS 279A.010 and OAR 125-246-
0110 determines if the agreement is subject to the Code and these Rules. If
the grantor has substantial involvement in the program or activity of the
Agency, the agreement is not a Grant. The agreement is subject to the Code
and these Rules.

(B) Agency as Grantor. If an Agency is a grantor in an agreement with
a recipient, the definition of Grant in ORS 279A.010 and OAR 125-246-
0110 determines if the agreement is subject to the Code and these Rules. If
the Agency has substantial involvement in the program or activity of the
Agency’s recipient, the agreement is not a Grant. The agreement is subject
to the Code and these Rules.

(3) Exception for a Federal Program. Authorized Agencies otherwise
subject to the Code and these Rules may enter into Public Contracts under
a federal program described in ORS 279A.180 and according to OAR 125-
246-0360, without following the procedures set forth in ORS 279B.050
through 279B.085 and 125-247-0250 through 125-247-0690.

(4) Exception when Procuring from Qualified Rehabilitation
Facilities (QRFs). Agencies subject to the Code and these Rules are not
subject to the methods set forth in ORS 279A.200 through 279A.225
(Cooperative Purchasing) or 279B.050 through 279B.085 (Sourcing
Methods) and related Rules when the Agencies procure Supplies and
Services according to ORS 279.835 through 279.855 and OAR 125-055-
0010(1) (Acquisition of Supplies and Services from QRFs). Agencies are
subject to the remainder of the Code and these Rules, including but not lim-
ited to delegation of authority in accordance with OAR 125-246-0170.

(5) Exception for Correctional Industries. Agencies otherwise subject
to the Code and these Rules may enter into Contracts with correctional
industries according to the Oregon Constitution, Article 1, Subsection 11,
without being subject to the source selection procedures set forth in either
ORS 279A.200 through 279A.225 (Cooperative Purchasing) or 279B.050
through 279B.085 (Sourcing Methods) and their respective rules.

(6) Exception for Price Agreements. Agencies otherwise subject to the
Code and these Rules are not subject to the methods set forth in ORS
279A.200 through 279A.225 (Cooperative Purchasing) or 279B.050
through 279B.085 (Sourcing Methods) and related Rules when the
Agencies procure Supplies and Services from a Department Price
Agreement or other Price Agreement. Agencies are subject to the remain-
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der of the Code and these Rules, including but not limited to delegation of

authority in accordance with OAR 125-246-0170.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.025, 279A.050, 279A 055 & 279A.180
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 4-2013, f. 12-
17-13, cert. ef. 1-1-14

125-246-0165
Delegation Policy and Procedures

(1) Generally.

(a) Purpose. This Rule describes the policy and procedures related to
the delegation of authority under OAR 125-246-0170, including but not
limited to:

(A) Policy of the Code;

(B) Individual Representation;

(C) Forms of Delegations and Revocations of Authority;

(D) Changes in Individual Representation;

(E) Procedural Requirements;

(F) Signature; and

(G) Commitment of Funds.

(b) This Rule applies to all delegations and sub-delegations of
Authority (collectively, Delegations), modifications of Delegations, and
revocations of Delegations under OAR 125-246-0170. This Rule does not
delegate authority. All delegations by authority under the Rules are found
solely in OAR 125-246-0170.

(2) Policy of the Code. The policy of the Code is to clarity responsi-
bilities, instill public confidence, promote efficient use of resources, imple-
ment socioeconomic programs, allow meaningful competition, and provide
a structure that supports evolving procurement methods, according to ORS
279A.015. These Rules support this policy of the Code.

(3) Individual Representation. Public Contracting may be delegated
only to an individual, representing the State’s interests. Authority under
these Rules may be delegated only to individuals acting on behalf of the
Agencies and in accordance with this Rule. All individual delegatees must
hold and use this Authority within the scope of their employment by the
Agency and act on behalf of the Agency as the Agency’s representative.
Sub-delegations may be in whole or in part according to ORS 279A.075.
Any individual may decline a sub-delegation in whole or in part. A delega-
tor or delegatee may also be referred to in this Rule as an “Authorized
Individual.”

(4) Forms of Delegations and Revocations of Authority. ORS
279A.075 provides that the exercise of all authorities in the Code may be
delegated and sub-delegated in whole or in part. The form of a Delegation
or revocation of Authority by an Authorized Individual may be by:

(a) OAR 125-246-0170 by the Director of the Department;

(b) A Written external or internal policy by an authorized delegator or
revoker;

(c) An Interagency Agreement, signed by the Chief Procurement
Officer and the Authorized Agency; or

(d) A letter or memorandum signed by an authorized delegator or
revoker.

(5) Changes in Individual Representation. If an Agency determines
that an Authorized Individual has ceased to represent that Agency for
Procurement (Absent Individual), then:

(a) The Authority of the Absent Individual automatically reverts back
to the individual who originally delegated the Authority to the Absent
Individual. The Agency must determine who receives the reverted
Authority in accordance with this Rule. If the Absent Individual is a head
of an Agency or Designated Procurement Officer, the delegator of authori-
ty to that individual must notify the Chief Procurement Officer within thir-
ty (30) days after the change in representation.

(b) Sub-delegations, if any, by an Absent Individual remain in effect
unless and until the Authority of any sub-delegatees is modified or revoked
by an Authorized Individual.

(6) Procedural Requirements.

(a) Compliance. Authorized Agencies must maintain good contracting
procedures in accordance with the Public Contracting Code, related Rules
and policies of the Department. Delegation of Authority does not exempt
anyone from the requirements of the Public Contracting Code, related
Rules, and policies of the Department. Any individual receiving delegated
Authority is responsible for following the Public Contracting Code, related
Rules, and policies of the Department.

(b) Modifications or Revocations.

(A) Authority. Subject to the conditions of Subsection (ii) below, a
Delegation may be modified or revoked by:

(i) The Director of the Department,
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(ii) The Chief Procurement Officer in accordance with OAR 125-246-
0170(3)(b)(D) and 125-246-0170(3)(d){J), or

(iii) The original authorized delegator or successor of this delegator
who made this Delegation being modified or revoked.

(B) Conditions.

(i) This modification or revocation of a Delegation must be Writing;

(ii) The delegatee must receive reasonable notice of the modification
or revocation of the Delegation; and

(iii) This modification or revocation of a Delegation must be based
upon a determination, as set forth in the related policy of the Department.

(c) Maintenance of Documents. The Authorized Agency must main-
tain copies of letters, memoranda, or agreements granting a Delegation.

(7) Signature. When an Authorized Agency has delegated Authority
according to OAR 125-246-0170, the Authorized Agency’s signature con-
stitutes both the execution and approval of the Contract, except as described
in subsections (1)(h), (2)(a)(B), and (2)(b)(F).

(8) Commitment of Funds. ORS 291 and 293, together with the poli-
cies of the State Controller’s Division of the Department, provide for pub-
lic financial administration, including: appropriations, allotments by the
Department, and an individual’s authority to commit or encumber funds,
financially obligate the Agency, and decide to expend funds. This type of
authority may be referred to as commitment, expenditure, obligation,
expenditure decision or signature authority (collectively, Commitment of
Funds).

(9) Requests for Delegations. Any Agency may submit a delegation
request through ORPIN to the Chief Procurement Officer for authority in
accordance with the Public Contracting Code, this Rule, and any related
policy of the Department. All requested Delegations must be approved in
Writing by the Chief Procurement Officer and based upon a consideration
of relevant criteria as follows:

(a) The nature of the Supplies and Services to be provided;

(b) Resources of the Agency requesting the delegation, including
trained and qualified contract officers and staff, the Agency’s experience
and expertise, staff time available, and the degree of economy and effi-
ciency to be achieved in meeting the state’s requirements if authority is del-
egated;

(c) The Agency’s Procurement and public contracting past perform-
ance;

(d) Department’s resources to exercise the authority if it is not dele-
gated; and

(e) Value added by the Agency if the authority is delegated.

(10) Revocation of Delegations. The Chief Procurement Officer may
revoke any delegation issued under Section (9) of this Rule at any time by
written notice to the Designated Procurement Officer of the Agency, as
defined in OAR 125-246-0170, based upon, but not limited to any of the
following:

(a) Failure to comply with the requirements of the delegation;

(b) Deficiencies evidenced by performance audits performed by the
Department , the Secretary of State, or the Legislative Assembly.

(c) Failure to comply with the Department training requirements to
obtain an Oregon Basic Procurement Certification, Advanced Certification,
or specific training described in the delegation;

(d) Lack of adequate experience in terms of procurement knowledge
and any specialized knowledge pertinent to the authority delegated;

(e) The available resources of the Department to conduct the pur-
chasing activities if authority is revoked; and

(f) The degree of economy and efficiency to be achieved in meeting
the state’s requirements if authority is revoked.

(11) Return of Delegations from Agencies to the Chief Procurement
Officer. If an Agency needs assistance, an Agency may request that the
Chief Procurement Officer reclaim the authority previously delegated to the
Agency. With sole discretion, the Chief Procurement Officer may accept
the reclamation request for assistance according to the responsibilities,

resources, and needs of the Department and the Agency.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stat. Implemented: ORS 279A.050, 279A.075 & 279A.140
Hist.: DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12;
DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-246-0170
Delegation of Authority

(1) Generally.

(a) Purpose. This Rule delegates the procurement authority of the
Department (Authority). Only this Rule delegates this Authority.
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(b) Authority of Agencies. The Director of the Department delegates
Authority to the Designated Procurement Officers of the Authorized
Agencies in Section (2) of this Rule.

(c) Authority of the Chief Procurement Officer. The Director of the
Department delegates Authority to the Chief Procurement Officer in
Section (3) of this Rule.

(d) Authority of the Director. According to ORS 279A.140, the
Department must conduct all Procurements, including Contract
Administration, for the Agencies. Other Sections of the Code authorize spe-
cific actions by the Director of the Department. According to ORS
279A.050(1) and (2), this Authority of the Department vests only in the
Director of the Department. The Director is ultimately responsible for the
Procurement of the Agencies.

(2) Delegation to Individuals in Agencies.

(a) Chain of Delegation and Responsibilities.

(A) Head and Designated Procurement Officer of the Agency.

(i) Conditional Delegation. The Director delegates Authority, only as
set forth in this Section (2), to the heads of Authorized Agencies, on the
condition that the heads of Authorized Agencies subdelegate such Authority
to their Agencies’ Designated Procurement Officers, who may further sub-
delegate such Authority in accordance with policies of their Agencies
(Chain of Delegation). Every Authorized Agency must appoint a
Designated Procurement Officer to serve that Authorized Agency; if none
is appointed, the head of the Agency is deemed to be the Designated
Procurement Officer and assumes the Authority, duties and responsibilities
of the Designated Procurement Officer (collectively, “Designated
Procurement Officer”). The heads of the Agencies may not subdelegate
Authority outside this Chain of Delegation, except as provided in
Subsection (2)(a)(B).

(i) Manner of Appointment. The Authorized Agency determines its
procedure for appointing its Designated Procurement Officer, and this Rule
does not require or imply any inherent Authority in individual(s) or the
Agency in order to make this appointment. The Agency must send a Written
notice of its appointment of the Designated Procurement Officer to the
Chief Procurement Officer.

(B) Exceptions: Head and Other Individuals of the Agency.

(i) Execution of Contracts. Heads of Authorized Agencies may sub-
delegate the Authority to execute Contracts, as described in Subsection
(2)(b)(F), to other individuals within their respective Agency, provided this
subdelegation is in accordance with a Written alternative subdelegation
plan, maintained on file with the Agency’s Designated Procurement
Officer.

(ii) Special Procurements of General or Special Counsel Authorized
by the Attorney General, according to OAR 125-247-0295. Heads of
Authorized Agencies may subdelegate the Authority to procure general or
special counsel authorized by the Attorney General, as described in
Subsection (2)(d)(L), to other individuals within their respective Agency,
provided the head of the Authorized Agency has determined that the indi-
vidual receiving the subdelegation has the requisite skills and knowledge to
carry out the subdelegation. Such subdelegations may be further subdele-
gated within that Authorized Agency, provided the subdelegator has deter-
mined that each individual receiving the Delegation has the requisite skills
and knowledge to carry out the subdelegation.

(iii) Chain of Delegation. Authorized Individuals in accordance with
Subsections (2)(a)(B)(i) and (ii) are included in the Chain of Delegation.

(C) Responsibilities. Each individual in the Chain of Delegation
remains responsible for the exercise of Authority by that individual’s sub-
delegatees, and subdelegation does not waive this responsibility. Each del-
egator must determine and document that the delegatee is capable and
accountable for the Procurement. The Designated Procurement Officer,
appointed within each Authorized Agency, is responsible for all delegated
procurement activity on behalf of the Authorized Agency, as described in
this Section (2), except as provided in Subsection (2)(a)(B).

(b) Duties and Responsibilities of Designated Procurement Officers.
The Authority, duties and responsibilities of the Designated Procurement
Officer, according to (2)(a)(A), are as follows:

(A) Serve as the exclusive supervisor and manager of the Authorized
Agency’s Procurement system;

(B) Conduct, supervise and manage the Procurement and the
Procurement Process for the Authorized Agency in accordance with the
Code and these Rules, except for those Procurements conducted by a dele-
gatee to whom the Designated Procurement Officer has delegated
Authority;

(C) Prepare or monitor the use of Specifications or statements of work
for all Procurements of the Authorized Agency;
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(D) Issue Solicitations and implement other non-Solicitation methods
for all Procurements of the Authorized Agency in accordance with the Code
and these Rules;

(E) Award Contracts only as authorized in accordance with this Rule;

(F) Execute Contracts, which means causing the signing of Contracts
and performance of all necessary formalities to bring the Contracts into
their final, legally enforceable forms. If the Designated Procurement
Officer is unable to make a Commitment of Funds as described in OAR
125-246-0165(8), then the head of the Authorized Agency may follow an
alternative subdelegation plan in accordance with Subsection (2)(a)(B)(i).

(G) Comply with the reporting requirements of the Code, these Rules,
and Department policies;

(H) Monitor sourcing decisions, Procurements, development of
Contracts, awarded Contracts, Contract compliance, spend, Delegations,
Special Procurements and exemptions. Monitoring Contract development,
awards, and compliance applies to all Delegations;

(I) Based upon the monitoring described in Subsection (2)(b)(H),
determine opportunities, establish targets, and utilize methods according to
ORS 279A.200 through 279A.220 and 279B.055 through 279B.085 to opti-
mize savings consistent with strategic sourcing; and

(J) Conduct Cost Analyses, approve Feasibility Determinations and
Exceptions, and otherwise comply with OAR 125-247-0110.

(c) Delegation by Rule Based Upon Thresholds. By this Rule, the
Director of the Department delegates authority to the heads of all
Authorized Agencies, subject to Section (2)(a)(A) and (B), for the follow-
ing Procurements, including Contract Administration:

(A) Small Procurements of Supplies and Services up to and including
the Threshold of $10,000, according to ORS 279B.065 and related Rules;

(B) Direct appointments of Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services according to OAR 125-248-0200;

(C) Intermediate Procurements of Supplies and Services greater than
$10,000 and not exceeding $150,000, and Amendments of Contracts result-
ing from Intermediate Procurements, according to ORS 279B.070, OAR
125-247-0270, and any related policy;

(D) Informal Selection Procedures of Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services or Related Services according to ORS 279C.110 and OAR 125-
248-0210, provided that the Authorized Agency follows the requirements
as set forth in the policy of the Department;

(E) Competitive Quotes for Public Improvements estimated not to
exceed $100,000, provided that the Authorized Agency follows the require-
ments as set forth in the policy of the Department;

(F) Competitively Sealed Bidding not exceeding $150,000 and
according to OAR 125-247-0255;

(G) Competitively Sealed Proposals not exceeding $150,000 and
according to OAR 125-247-0260;

(H) Sole-Source Procurements not exceeding $150,000 and according
to ORS 279B.075 and OAR 125-247-0275;

(I) Special Procurements in accordance with OAR 125-247-0287 not
exceeding $150,000.

(J) Purchase of Used Personal Property Special Procurements not
exceeding $150,000 and according to OAR 125-247-0288(9);

(K) Reverse Auctions Special Procurements not exceeding $150,000
and according to OAR 125-247-0288(10); and

(L) Contract Administration as follows:

(i) For Contracts and Ordering Instruments authorized according to
this Section (2)(c) and (d), the Contract Administration of these Public
Contracts and Ordering Instruments, including but not limited to: appropri-
ate payment approvals, ordering in accordance with the terms of
Department Price Agreements, and the oversight of the Provider(s); but
excluding the Contract Administration described in Subsection (v) below;

(ii) The daily or routine Contract Administration of Ordering
Instruments placed against Department Price Agreements and Contracts
procured by the Department on behalf of Agencies. This daily or routine
Contract Administration includes but is not limited to: appropriate payment
approvals, ordering in accordance with the terms of Department Price
Agreements, and the oversight of the Provider(s);

(iii) Activities specified in Writing by the Chief Procurement Officer
or delegatee;

(iv) Activities specified in a related policy of the Department; and

(v) Despite Subsection (2)(c)(L)(i) through (iv) above, this
Delegation by Subsection (2)(c)(L) does not include:

(I) The Contract Administration of Department Price Agreements; or
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(II) For Contracts procured by the Department on behalf of Agencies,
Amendments when the amended value of Contract exceeds $150,000; and
terminations of such Contracts when the amended value of such Contract
exceeds $150,000.

(d) Delegation by Rule Based Upon Type. By this Rule, the Director
of the Department delegates authority to the heads of all Authorized
Agencies, subject to Section (2)(a)(A) and (B), for the following
Procurements, including Contract Administration:

(A) Emergency Procurements, in accordance with ORS 279B.080,
279C.335(5), OAR 125-248-0200, or related Rules;

(B) One-time, nonrepetitive Joint Cooperative Procurements in accor-
dance with OAR 125-246-0400, provided that:

(i) No such Procurement results in a Permissive Cooperative
Procurement that is open to any Agency outside of those Agencies jointly
named in the original Procurement;

(ii) No such Procurement of Supplies and Services exceeds the
Threshold of $150,000, including all Amendments, according to OAR 125-
247-0805;

(iii) No such Procurement of Public Improvements exceeds $100,000,
including Amendments according to OAR 125-249-0160 and 125-249-
0910; and

(iv) The Authorized Agency must follow any related policy of the
Department.

(C) Federal program Procurements not exceeding $150,000 or
according to a delegation agreement with the Chief Procurement Officer ,
and in accordance with ORS 279A.180 and related Rules;

(D) Client Services Special Procurements according to OAR 125-
247-0288(1) and (2);

(E) Client Services procured under ORS 279B.055 through ORS
279B.085 and related Rules, including all amendments according to OAR
125-247-0805;

(F) Renegotiations of Existing Contracts with Incumbent Contractors
Special Procurements according to OAR 125-247-0288(3) and as follows:
the Authorized Agency is limited to the same authority delegated to that
Agency with regard to the Original Contract and any Amendments and may
not collectively exceed any Threshold related to its authority to procure the
Original Contract, except this limit may be exceeded with the prior Written
approval of the Chief Procurement Officer;

(G) Advertising Contracts Special Procurements according to OAR
125-247-0288(4);

(H) Equipment Repair and Overhaul Special Procurements according
to OAR 125-247-0288(5);

(I) Contracts for Price Regulated Items Special Procurements accord-
ing to OAR 125-247-0288(6);

(J) Investment Contracts Special Procurements according to OAR
125-247-0288(7);

(K) Food Contracts Special Procurements according to OAR 125-
247-0288(8);

(L) Special Procurements of General or Special Counsel Authorized
by the Attorney General, according to OAR 125-247-0295;

(M) Special Procurement(s) related to disaster response, according to
OAR 125-247-0287,

(N) Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services, and Related Services
(A&E) Procurement according to OAR 125-248-0200 through 125-248-
0340;

(O) Brand Name Specification Determinations for Solicitations in
accordance with OAR 125-247-0691; and

(P) Brand Name Specification Determinations for Sole Source
Procurements not exceeding $150,000 and according to OAR 125-247-
0691.

(Q) Selling or leasing of Supplies and Services in accordance with
OAR 125-246-0800.

(R) Buy Decision in accordance with OAR 125-247-0200(1) and (2).

(3) Delegation to the Chief Procurement Officer.

(a) Powers and Authorities. The Director of the Department delegates
to the Chief Procurement Officer the rights, powers and authority vested in
the Director of the Department to:

(A) Delegate and subdelegate these authorities in whole or in part
according to ORS 279A.075;

(B) Approve Special Procurement requests, according to ORS
279B.085 and related Rules, and receive filed protests of approvals of
Special Procurements, according to ORS 279B.400(1);
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(C) Conduct hearings, approve Agency findings, approve exemption
requests, and issue exemption orders, according to ORS 279C.335, ORS
279C.345, 279C.390, and related Rules;

(D) Create all procedures and Specifications required by the Public
Contracting Code and these Rules;

(E) Receive, maintain, and act upon information contained in reports,
including but not limited to ORS 279A.140(h) and 279C.355, as required
by the Public Contracting Code and these Rules;

(F) Receive and resolve protests according to ORS 279B.400 to
279B 420 and Division 247 Rules, except for appeals from a decision of the
Chief Procurement Officer or delegatee;

(G) Receive notices, conduct hearings, and make decisions regarding
prequalifications, debarments, and Disqualifications according to ORS
279A.110, 279B 425, 279C.450, 200.065(5), and 200.075(1), except for
appeals from a decision of the Chief Procurement Officer or delegatee;

(H) Approve expedited notices for Sole-Source Procurements accord-
ing to OAR 125-247-0275;

(I) Procure and administer Cooperative Procurements and receive,
hear, and resolve related protests and disputes, according to ORS 279A.200
through 279A.225 and OAR 125-246-0400;

(J) Approve General Service Administration federal programs or fed-
eral Contracts in accordance with OAR 125-246-0360;

(K) Authorize public notice of bids, proposals, and public improve-
ment Contracts to be published electronically and according to ORS
279B.055(4)(c) and 279C.360(1);

(L) Approve the manner and character of retainage according to ORS
279C.560(1) and (5);

(M) Approve exemptions waiving or reducing the bid security or
bonds for Public Improvement projects in accordance with ORS
279C.390(1);

(N) Approve electronic-filing (e-filing) in accordance with ORS
84.049, 84.052 and 84.064;

(O) Approve procurement-related activities required by other law;

(P) Conduct Cost Analyses, approve Feasibility Determinations and
Exceptions, and otherwise comply with OAR 125-247-0110; and

(Q) Other procurement actions of the Department specifically
required by these Rules.

(b) Duties and Responsibilities of the Chief Procurement Officer. The
authority, duties and responsibilities of the Chief Procurement Officer are
as follows:

(A) Conduct Procurements, including administration of Contracts, for
Agencies.

(B) Develop and maintain State-wide Procurement rules, policies,
procedures and standard contract terms and conditions as necessary to carry
out the Public Contracting Code.

(C) Subdelegate authority in whole or part, in accordance with OAR
125-246-0165(9);

(D) Revoke authority delegated by the Chief Procurement Officer or
in accordance with OAR 125-246-0165(10);

(E) Maintain a file of Written subdelegation authority granted and
revoked under these Rules in accordance with the law;

(F) Provide guidance and leadership on Procurement matters to
Agencies and their employees;

(G) Provide training and instruction opportunities to assure
Department staff and Agency staff are equipped with necessary knowledge
and skills to comply with requirements of the Public Contracting Code,
Rules, and Department policy related to Procurement;

(H) Monitor sourcing decisions, Procurements, development of
Contracts, awarded Contract, Contract compliance, spend, Delegations,
Special Procurements and exemptions. Report these matters to the
Authorized Agency and Director as appropriate. Monitoring Contract
development, awards, and compliance applies to all Delegations;

(I) Based upon monitoring described in Subsection (3)(b)(H), deter-
mine opportunities, establish targets, and utilize methods according to ORS
279A.200 through 279A.220 and 279B.055 through 279B.085 to optimize
savings consistent with strategic sourcing.

(J) Appoint procurement advisory committees to assist with
Specifications, procurement decisions, and structural change that can take
full advantage of evolving procurement methods as they emerge within var-
ious industries, while preserving competition according to ORS 279A.015.

(c) Delegation by Rule Based Upon Threshold. By this Rule, the
Director of the Department delegates authority to the Chief Procurement
Officer for the following Procurements, including Contract Administration:

(A) Small Procurements of Supplies and Services on behalf of
Agencies not to exceed $10,000 according to ORS 279B.065;
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(B) Intermediate Procurements of Supplies and Services greater than
$10,000 and not exceeding $150,000, and Amendments of Contracts result-
ing from Intermediate Procurements, on behalf of Agencies and according
to ORS 279B.070 and OAR 125-247-0270;

(C) Informal Selection procedures of Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services, and Related Services, on behalf of Agencies and according to
ORS 279C.110 and OAR 125-248-0210;

(D) Competitive Quotes of Public Improvements estimated not to
exceed $100,000, according to ORS 279C.410 notes and OAR 125-249-
0160; and

(E) All Procurements exceeding the Thresholds for Intermediate
Procurements, Informal Procurements, or Competitive Quotes, according
to ORS 279B.070 and OAR-125-247-0270 (Supplies and Services); ORS
279C.110 and OAR 125-248-0210 (Architectural, Engineering,
Photogrammetric Mapping, Transportation Planning or Land Surveying
Services, and Related Services); and ORS 279C.410 and OAR 125-249-
0210 (Public Improvements), respectively.

(d) Delegation by Rule Based Upon Type. By this Rule, the Director
of the Department delegates authority to the Chief Procurement Officer for
the following Procurements, including Contract Administration:

(A) Cooperative Procurements in accordance with ORS 279A.200
through 279A.225 and OAR 125-246-0400;

(B) Special Procurements according to ORS 279B.085 and related
Rules;

(C) Sole-Source Procurements in accordance with ORS 279B.075 and
OAR 125-247-0275;

(D) Emergency Procurements in accordance with ORS 279B.080,
279C.335(5), OAR 125-248-0200, or related Rules;

(E) Federal program Procurements in accordance with ORS
279A.180 and OAR 125-246-0360;

(F) Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services, and Related Services
(A&E) Procurement according to OAR 125-248-0200 through 125-248-
0340;

(G) Brand Name Specification Determinations for Solicitations in
accordance with OAR 125-247-0691;

(H) Brand Name Specification Determinations for Sole Source
Procurements according to OAR 125-247-0691;

(I) Selling or leasing of Supplies and Services in accordance with
OAR 125-246-0800;

(J) All Procurements otherwise delegated to an Authorized Agency
according to Section (2) if the Chief Procurement Officer, at her or his own
discretion, revokes and assumes this delegated authority, based upon a
determination that any Authorized Agency refuses or fails to comply with
any Delegation described in Section (2); and

(K) Buy Decision in accordance with OAR 125-247-0200(1) and (2).
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.050, 279A.075 & 279A.140

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2003, f. & cert. ef. 8-3-05; DAS 15-
2005(Temp), f. & cert. ef. 12-22-05 thru 5-21-06; DAS 5-2006, f. & cert. ef. 5-31-06; DAS
6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2012, f. 11-
29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-246-0350
Approval of Personal Services Contracts

(1) Application. For the purposes of this Rule only, “Personal
Services” includes Architectural, Engineering, Photogrammetric Mapping,
Transportation Planning or Land Surveying Services, and Related Services.

(2) Chief Procurement Officer Approval. Except as provided in OAR
125-246-0170, the Chief Procurement Officer must approve all Personal
Services Contracts exceeding $150,000 before the Authorized Agency exe-
cutes the Contract.

(3) Requisite Approvals First. All requisite approvals must be
obtained, including the approval of the Attorney General, if required,
before any Personal Services Contract entered into by an Authorized
Agency becomes binding upon the State and before any service may be per-
formed or payment made under the Contract, unless the Contract is exempt
from the prohibition against services being performed before review for
legal sufficiency is obtained under ORS 291.047(6).

(4) Approval after Legal Sufficiency Review. The Chief Procurement
Officer may not approve a Personal Services Contract before the Attorney
General approves this Personal Services Contract under ORS 291.047.

(5) Types of Approvals.

(a) When Attorney General legal sufficiency approval is required
under ORS 291.047, the Authorized Agency must seek legal approval;
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(b) When an Authorized Agency contracts for services normally pro-
vided by another Authorized Agency or for services for which another
Authorized Agency has statutory responsibilities, the Authorized Agency is
required to seek the other Authorized Agency’s approvals, prior to final
approval by the Chief Procurement Officer. Examples of these special
approvals include, but are not limited to:

(A) Department, Risk Management Services, for providing tort liabil-
ity coverage.

(B) Department, Enterprise Goods and Services Division, Publishing
and Distribution, for printing services;

(C) Department, Enterprise Goods and Services Division, for
accounting services;

(D) Office of the Treasurer, Debt Management Division, for financial
and bond counsel services (bond counsel services also require the approval
of the Attorney General); and

(E) Department, Chief Information Office, for information-system
related and telecommunications services. The Authorized Agency is also
encouraged to use the Chief Information Office as a resource in carrying
out information system-related projects. This may include:

(i) Assistance to the Authorized Agency in developing Statements of
‘Work related to information system projects;

(ii) Reviews to assure consistency with State standards and direction;
and

(iii) A listing of vendors that provide information system-related serv-
ices.

(c) The Authorized Agency’s and Contractor’s execution must be
obtained;

(d) The Chief Procurement Officer approval, when required, is last.

(6) Attorney or Financial Auditing Services.

(a) The Attorney General has sole authority to contract for attorney
services. Only the Attorney General may grant exceptions in Writing on a
case-by-case basis;

(b) The Secretary of State Audits Division has sole authority to con-
tract for financial auditing services. Only the Secretary of State Audits

Division may grant exceptions in Writing on a case-by-case basis.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.140(2)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, . & cert. ef. 7-2-08; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-
17-13, cert. ef. 1-1-14

125-246-0360
Purchases Through Federal Programs

(1) Exemption. An Authorized Agency may purchase certain author-
ized Supplies and Services through General Service Administration (GSA)
federal programs or federal Contracts (Federal Programs) without
Competitive Sealed Bidding, Competitive Sealed Proposals or other com-
petition required under ORS 279B.050 to 279B.085, provided that the
Authorized Agency has federal authorization to purchase through the
Federal Program and follows the procedures set forth in this rule.

(2) Federal Authorization.

(a) The Federal Programs named in ORS 279A.180 are accessible to
Authorized Agencies for purchasing Supplies and Services. In addition, by
this Rule, the Director of the Department (Director) hereby makes the
determination according to ORS 279A.180, that the GSA Order of 2000
and any subsequent revisions or updating of this GSA Order of 2000 (GSA
Orders) describe other Federal Programs that, under federal law, are simi-
lar to 10 U.S.C. 381 or Section 211 of the Electronic Government Act of
2002 in effectuating or promoting transfers of property to Authorized
Agencies; therefore, Authorized Agencies may purchase through those
Federal Programs described in a GSA Order without making individual
requests for determination to the Director.

(b) If an Authorized Agency desires to purchase through another
Federal Program that is not expressly named in ORS 279A.180 or a GSA
Order, the Authorized Agency must request in Writing a determination from
the Director or the Director’s designated representative. In the request, the
Authorized Agency must document that the federal government has author-
ized states, including the Authorized Agency, to purchase through the pro-
posed Federal Program. The request of the Authorized Agency and the
determination by the Director or representative must be limited to those
other Federal Programs described in ORS 279A.180 that, under federal law,
are similar to 10 U.S.C. 381 or Section 211 of the Electronic Government
Act of 2002 in effectuating or promoting transfers of property to
Authorized Agencies.

(c) If no federal authorization exists as described in Sections (2)(a)
and (b) of the Rule, then an Authorized Agency is not permitted to purchase
through any Federal Program.
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(3) Procedures. To purchase through a Federal Program, an
Authorized Agency must document in its Procurement File that:

(a) The federal authority for the Authorized Agency to purchase
through the Federal Program, referring to ORS 279A.180, a GSA Order, or
the Chief Procurement Officer’s approval of an Authorized Agency’s
request.

(b) The acquisition meets the Authorized Agency’s needs;

(c) The price and other terms of the acquisition are Advantageous to
the State;

(d) No mandatory Department Price Agreement for the authorized
Supplies and Services exists, based upon the Authorized Agency’s inquiry
through ORPIN;

(e) The Authorized Agency has considered the acquisition’s impact
upon local business as follows:

(A) If the Procurement is in excess of $5,000, the Authorized Agency
has given timely notice through ORPIN of its needs, reasons, and intent to
procure through a Federal Program;

(B) The Authorized Agency has provided a reasonable time period
under the circumstances for individuals to respond to the notice and send
Written comments to the Authorized Agency; and

(C) The Authorized Agency has considered any comments and
replied, if appropriate, before proceeding with its Procurement through a
Federal Program. This Rule provides for an informal opportunity to com-
ment to and be considered by the Authorized Agency, instead of the formal
notice requirements for Solicitations in excess of $5,000 according to ORS
200.035.

(f) State and local preference programs, including but not limited to
Inmate Labor in accordance with the Oregon Constitution, Article I,
Section 41, Products of Disabled Individuals Program of ORS 279.835 to
850, and state requirements Contracts under OAR 125-247-0296, are not
waived or otherwise adversely affected by an acquisition through a Federal
Program;

(g) The Authorized Agency has complied with OAR 137-045-0010 to
137-045-0090, and if it is required, obtained a legal sufficiency review or
exemption from the Department of Justice; and

(h) The Authorized Agency is informed of its Federal Program’s
Procurement Process, including:

(A) Voluntary and Direct Contract. The Authorized Agency and
Contractors participate voluntarily. The Contractors make direct deliveries
to the Authorized Agency and retain the right to decline orders on a case-
by-case basis, for any reason, within a five-Day period of receipt of that
order;

(B) Funding Fee. The price of a Federal Program Contract includes a
GSA industrial funding fee to cover GSA administrative costs to operate the
Federal Program;

(C) New Contract. When a Contractor accepts an order from an
Authorized Agency, a new Contract is formed. The Contract’s terms and
conditions are incorporated by reference; and

(D) Additional Terms and Conditions. The Authorized Agency may
add to its Contract such significant, substantial contract terms and condi-
tions as are required by State statutes or rules, if such additions do not con-
flict with the Federal Program’s Contract terms and conditions. Examples
of such terms and conditions include, but are not limited to:

(i) Prompt Payment. The Authorized Agency may apply the terms and
conditions of Oregon’s prompt payment law to its Contracts, but if the
Authorized Agency fails to make this addition, then the Authorized Agency
may be subject to the Federal Prompt Payment Act, 31 U.S.C. sec. 3901 et
seq., as implemented at subpart 32.9 of the Federal Acquisition Regulation
(FAR);

(i) Commercial Terms. Patent indemnity and other commercial terms
and conditions may be added if they do not conflict with the Federal
Program’s terms and conditions; and

(iii) Conflict Resolution. The Authorized Agency may revise the
Contract’s dispute resolution provision to use Alternative Dispute

Resolution (ADR) to the extent authorized by law.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070 & Sec.335, Ch. 794, OL 2003 (HB 2341)
Stats. Implemented: ORS 279A.180
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 11-
2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013,
f. 12-17-13, cert. ef. 1-1-14

125-246-0400
Cooperative Procurement; Purpose, Policy, and Definitions

(1) See OAR 137-046-0400 through 137-046-0480.

(2) Regardless of OAR 137-046-0400 through 137-046-0480,
Authorized Agencies must comply with the following provisions:
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(a) Adaptation of Model Rules for Agency Use. The following words
found in those Model Rules expressly adopted by the Department are
replaced by the words as defined in this subsection (2)(a):

(A) “Administering Contracting Agency” is
“Administrator.”

(B) “Purchasing Contracting Agency” is replaced by “Participant.”

(b) Definitions. For the purposes of these Cooperative Procurement
Rules only, the following definitions apply to Cooperative Procurement:

(A) An “Administrator” means a governmental body that solicits and
establishes the Original Contract for Supplies and Services or Public
Improvements in a Cooperative Procurement. “Administrator” means the
Chief Procurement Officer or subject to the approval of the Chief
Procurement Officer: an Agency, another Public Body within the state of
Oregon, or a governmental body outside the state of Oregon. An
Administrator has the same rights and responsibilities as an Administering
Contracting Agency under ORS 279A.200 through 279A.225.

(B) “Contract” means a Public Contract or Price Agreement resulting
from a Cooperative Procurement by an Administrator.

(C) “Cooperative Procurement” means a Procurement conducted by
an Administrator or on behalf of one or more Participants. Cooperative
Procurement includes but is not limited to multiparty Contracts and Price
Agreements.

(D) “Cooperative Procurement Group” means:

(i) A group of Agencies, Public Bodies within the state of Oregon or
any governmental body outside the state of Oregon, separately or in any
combination;

(ii) Approved by the Chief Procurement Officer; and

(iii) Joined through an intergovernmental agreement for the purposes
of facilitating a Cooperative Procurement.

(E) “Interstate Cooperative Procurement” means a Permissive
Cooperative Procurement in which the Administrator is authorized under
that governmental body’s laws, rules, or regulations to enter into Public
Contracts and in which one or more of the Participants are located outside
the State of Oregon.

(F) “Joint Cooperative Procurement” means a Cooperative
Procurement that identifies:

(i) The Participants or the Cooperative Procurement Group; and

(ii) The contract requirements or estimated contract requirements for
the Original Contract.

(G) “Original Contract” means the initial Contract or Price
Agreement awarded under a Cooperative Procurement by an Administrator.

(H) A “Participant” means a governmental body that procures Goods,
Services, or Public Improvements from a Provider based on the Original
Contract established by an Administrator in a Cooperative Procurement.
For the purpose of the Cooperative Procurement Rules, the procured
Services include Architectural, Engineering and Land Surveying Services,
and Related Services. A Participant may be the Chief Procurement Officer
or, subject to the approval of the Chief Procurement Officer: an Authorized
Agency, a local Public Body, a state agency with independence under ORS
279A.050, or a governmental body located outside the State of Oregon. A
Participant has the same rights and responsibilities as a Participating or
Purchasing Contracting Agency under ORS 279A.200 through 279A 225.

(I) “Permissive Cooperative Procurement” means a Cooperative
Procurement in which the Participants are not identified.

(c) Authority for Cooperative Procurements.

(A) The Chief Procurement Officer will enter into Cooperative
Procurements on behalf of Agencies, unless an Authorized Agency receives
a delegation of authority according to OAR 125-246-0170 to act as an
Administrator or Participant.

(B) Subject to a delegation of authority described in subsection
(2)(c)(A) of this Rule, an Administrator or Participant may participate in,
sponsor, conduct or administer Joint Cooperative Procurements, Permissive
Cooperative Procurements and Interstate Cooperative Procurements in
accordance with ORS 279A.200 through 279A 225 and these Rules.

(C) For Permissive Cooperative Procurements, each Participant that
participates after the Award of the Original Contract must determine, in
Writing, whether the Solicitation and award process for the Original
Contract arising out of a Cooperative Procurement is substantially equiva-
lent to those identified in ORS 279B.055, 279B.060 or 279B.085, consis-
tent with 279A.200(2). The Participant must maintain this Written determi-
nation in the Participant’s Procurement File.

(d) Responsibilities.

(A) The Administrator of a Cooperative Procurement may establish
any terms and conditions necessary to allow other Participating Authorized
Agencies or Cooperative Procurement Groups of which the Participant is a

replaced by
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member (collectively, “Participant™) to participate in a Cooperative
Procurement. The Administrator may require Participants to enter into a
Written agreement that establishes the terms and conditions for participa-
tion in a Cooperative Procurement. These terms and conditions may
include, but are not limited to: the establishment of any administrative fees
for the Administrator, whether each Person must enter into a Written agree-
ment with the Administrator, and any other matters related to the adminis-
tration of the Cooperative Procurement source selection and the resulting
Original Contract. The Administrator may include provisions in the
Solicitation Document for a Cooperative Procurement and advertise the
Solicitation Document in a manner to assist Participants’ compliance with
the Code and these Rules.

(B) In administering or applying these Rules, the Administrator must
collaboratively review and compare the procurement needs and require-
ments of both the Administrator and the respective Participant(s) for the
purpose of using a Cooperative Procurement to achieve cost savings (for
examples: lowest total cost of acquisition, least time to procure, process
streamlining, Return on Investment calculation based on a comparison of
the total costs of individual Authorized Agency Procurements versus a
Cooperative Procurement).

(C) If a Participant enters into a Contract based on a Cooperative
Procurement, the Participant must comply with the Code, these Rules, and
any terms and conditions set out by the Administrator, including:

(i) The extent to which the Participant may participate in the
Cooperative Procurement;

(ii) The advertisement of the Solicitation Document for the
Cooperative Procurement; and

(iii) Public notice of the Participant’s intent to establish Contracts
based on a Cooperative Procurement.

(D) Joint, Permissive, and Interstate Cooperative Procurement
Solicitations must comply with OAR 125-247-0305.

(e) Amendments of Cooperative Procurements must comply with

OAR 125-247-0805.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140, 279A.205,
279A.210,279A 215, 279A.220, 279A 225
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-
17-13, cert. ef. 1-1-14

125-246-0500
Oregon Procurement Information Network (ORPIN)

(1) The Oregon Procurement Information Network, known as
ORPIN, an Internet-based, on-line system, is the official publication forum
for state Procurement notices and advertisements, as functionality allows,
by the Department and all Agencies.

(2) All state Agencies must use ORPIN to comply with the reporting
requirements for:

(a) Personal Services Contracts in accordance with OAR 125-246-
0353;

(b) Agreements under ORS 190 in accordance with OAR 125-246-
0365; and

(c) Special Procurements in accordance with OAR 125-247-
0287(12).

(3) Authorized Agencies must use ORPIN in accordance with the
Department’s ORPIN Policy no. 107-009-020, the Department’s MWESB
Procurement Policy no. 107-009-030, and the Governor’s Executive Order

No. 12-03.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065, 279A 070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 3-
2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-246-0556
Procurement Files

(1) Application. This Rule applies to Procurement Files, as defined in
OAR 125-246-0110.

(2) Required Documentation. All Procurement Files must contain:

(a) All Written documents delivered to an Agency from the
Department, whether the documents relate to approvals, revocations,
orders, modifications, or other actions (Actions), related to the documents’
subject matter and Action;

(b) An executed Contract, if awarded, and any Ordering Instruments
and Amendments (collectively, Contract);

(c) The record of the actions used to develop and administer the
Contract;

(d) A copy of the Solicitation, if any;

(e) The Contract Administrator and any delegates;
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(f) Any required findings or statement of justification for the selection
of the Provider and sourcing method according to ORS 279A.200 through
279A.220 (Cooperative Procurement); 279B.055 through 085 (seven meth-
ods for Supplies and Services); 279C.100 through 279C.125 (Architectural,
Engineering, Photogrammetric Mapping, Transportation Planning or Land
Surveying Services or Related Services); or ORS 279C.300 through
279C.450 (Public Improvements);

(g) Documentation of Contract Administration according to OAR
125-246-0555 and if required by the selected procurement method:

(A) A list of prospective Providers notified of any Solicitation;

(B) The method used to advertise or notify prospective Providers;

(C) A copy of each Offer that resulted in the Award of a Contract;

(D) The record of any Negotiation of the Statement of Work and
results;

(E) A record of all material Communications regarding the
Solicitation by interested Providers according to OAR 125-246-0635;

(F) All information describing how the Provider was selected, includ-
ing the method and basis for awarding the Contract;

(G) A copy of the Request for Special Procurement, if any;

(H) Documentation for a Federal Program purchase according to
OAR 125-246-0360; and

(I) Documentation related to Cooperative Procurements according to
OAR 125-246-0400.

(3) Time Period. The Agency must maintain Procurement Files,
including all documentation, for a period in compliance with OAR 166-
300-0015(8) and any other applicable laws. Procurement Files must be

made immediately available for review upon the request of the Department.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 6-2008, f. & cert. ef. 7-2-08; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-
2013, f. 12-17-13, cert. ef. 1-1-14

125-246-0570
Reinstatement of Expired Contract; Retroactive Approval of Existing
Contract

(1) Application. This Rule applies to the reinstatement of expired or
terminated Contracts (expired Contracts) and the retroactive approval of
existing Contracts procured by Authorized Agencies for Supplies and
Services and for Architectural, Engineering and Land Surveying Services
or Related Services (“Contracts”). This Rule does not apply to mistakes that
may occur in the solicitation process (see OAR 125-247-0470).

(2) Requirements to Reinstate an Expired Contract.

(a) Before expiration, the Contract was properly signed by all parties;

(b) Then the signed Contract expired;

(c) The Agency reinstates the Contract:

(A) To fulfill its term, up to the maximum time period provided in the
Contract; or

(B) To complete one or more deliverable(s) included within the
Contract’s Scope at the time of its expiration;

(d) The Agency documents in the Procurement File the deliverable(s)
to be completed at the time of the expired Contract’s reinstatement; and

(e) If the Contractor has performed work under the Contract, the rein-
statement does not apply to payments made for work performed between
the expiration of the Contract and the date of any reinstatement.

(3) Requirements to Retroactively Approve an Existing Contract.

(a) The Contract exists and has not expired;

(b) The Contract was signed by all parties except that the required
approval of the DPO or CPO was lacking;

(c) If the Contractor has performed work under the Contract, the
retroactive approval does not apply to payments made for work performed
between the start of the Contract and the date of any retroactive approval.

(4) Process. For either a reinstatement of an expired Contract or
retroactive approval of an existing Contract, the requesting Agency must
meet the following conditions:

(a) The Agency must submit a Written request to the Agency’s
Designated Procurement Officer (DPO) if the Agency is authorized under
OAR 125-246-0170, or if not, to the Chief Procurement Officer (CPO) with
authority under 125-246-0170 (Request). If the Request is submitted to the
DPO, the Agency must also follow its internal procedures.

(b) The Request must explain the following:

(A) The proposed reinstatement of the expired Contract or retroactive
approval of the existing Contract.

(B) The background facts that led to the Request;

(C) The good faith basis for making the Request;
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(D) The need for reinstatement of an expired Contract or retroactive
approval of an existing Contract due to unforeseen or unavoidable condi-
tions;

(E) The steps to prevent a reoccurrence. For examples:

(i) Improvement of Agency’s internal policies and procedures; and

(ii) Provision of new training or retraining; and

(F) Acknowledgement that the Request is in the best interest of the
Agency.

(c) Obtain all other approvals required for the Contract, including but
not limited to: Attorney General’s approval of legal sufficiency under ORS
291.047 or ratification under 291.049. The Authorized Agency must obtain
all other approvals required for the Contract before any reinstatement,
extension of time under Subsection (6), or retroactive approval becomes
binding.

(d) The DPO or CPO, as described in Subsection (3)(a), must approve
the Request.

(5) Effect of Approval.

(a) An approved reinstatement of an expired Contract makes the
Contract in full force and effect, as if it had not expired.

(b) An approved retroactive approval of an existing Contract makes
the Contract in full force and effect, as if it had been approved by the DPO
or CPO when the Contract was formed.

(c) The DPO or CPO, as appropriate, may create any related Contract
documents to implement the reinstatement or retroactive approval.

(d) The Agency may make an approved payment after any related
Contract documents are signed by the necessary parties.

(6) Amendments of a Reinstated Contract.

(a) If the Agency requests reinstatement of an expired Contract, the
Request of the Agency may also include a request to amend the reinstated
Contract for time only. The DPO or CPO, as appropriate, may approve this
Request, including the amendment.

(b) The Agency may amend a reinstated or retroactively approved
Contract for purposes other than time in accordance with OAR 125-247-
0805.

(7) An Authorized Agency may combine in one document a
Reinstatement of a Contract in accordance with this Rule, Retroactive
Approvals of that Contract in accordance with OAR 125-246-0570, and its

Amendment in accordance with 125-247-0805, as needed.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2011, f. 12-
22-11, cert. ef. 1-1-12; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-246-0900
Penalties

(1) Any violation of ORS 279A.140, 279A 280, or 279B.270 must be
punished as described in 291.990, pursuant to 279A.990(1).

(2) Upon notice to the Department of an alleged violation pursuant to
ORS 279A.990(1), the Department, at its own discretion, may provide to an
individual of an Agency or an Agency an optional administrative process
with an opportunity for remedy prior or parallel to a legal process leading
to conviction or a Department certification leading to other penalties pro-
vided by ORS 291.990. This Rule and administrative process may address
related considerations, including but not limited to:

(a) What specific actions are interpreted as violations giving rise to
penalties;

(b) Applicability to individuals of Agencies and Agencies, regardless
of whether delegated authority existed pursuant to OAR 125-246-0170; and

(c) The placement of responsibility for violations along the chain of
delegated responsibility.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.990
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-247-0170
Life Cycle Costing

(1) Policy.

(a) Analysis. Life Cycle Costing provides a method of analysis, con-
sidering Sustainability and analyzing total cost of ownership as part of the
best value of the purchased Goods (Products). The method applies to the
development of Life Cycle Costing criteria for a Solicitation, collection of
Product information about Life Cycle, evaluation of Offers, selection of
Contractor(s), and award of Contract(s). Using this method, Agency does
not award a Contract based solely on the lowest price, and a low Bid would
include Life Cycle Costing.
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(b) Planning. Agency must consider using Life Cycle Costing during
planning for Competitive Sealed Bidding or Proposals. Life Cycle Costing
is optional for other sourcing methods under this Division 247.

(c) Services Related to the Product. Agency may also consider the
costs of Services related to a Product, including other Sustainability crite-
ria.

(2) Definitions:

(a) “Life Cycle” means the life cycle of a Product, including concep-
tion, design, manufacture, service, and disposal. The design of the Product
may allow for a repetitive lifecycle: material extraction, manufacturing/
production, transportation, utilization/reuse, and disposal/recycling, which
leads to the beginning of a new cycle.

(b) “Life Cycle Cost” means the total cost of acquiring, operating,
supporting and (if applicable) disposing of the Product being acquired.

(c) “Life Cycle Costing” means an analysis method that quantifies
Life Cycle Costs, including the costs of acquiring, operating, supporting
and disposing of a Product. The method may also include any additional
Costs that relate to adverse impacts of a Product, for example, impacts to
the environment or public health.

(d) “Products” means goods, supplies, equipment, or materials.

(3) Life Cycle Costs. Life Cycle Costing considers the acquisition
costs of a Product, and includes all associated costs of ownership, such as
purchase price, shipping, maintenance and repair, longevity, and disposi-
tion costs at the end of life. For complex Products, several Contracts may
be required and acquisition costs may involve research and development as
well as production, delivery, and installation of the Product. Other costs
expected to occur over the anticipated life of the Product may be added to
the acquisition costs, based upon a reasonable determination by the Agency.
Examples of other typical Life Cycle Costs include the following:

(a) Switching costs associated with changing from the current Product
to another model or brand of the Product. Typically, such costs may
include: removal, shipping, training, and replacement of peripheral equip-
ment and consumables that support the Product. The Agency may also con-
sider increased project management or additional transition time.

(b) Operating and support costs, including third party contract costs,
associated with equipment, supplies, utilities, fuel, and services needed to
operate and maintain an operational system.

(c) Disposal costs, including third party contract costs, associated
with removing equipment from service and disposing of it. Evaluations that
consider Life Cycle Cost should also consider any significant salvage,
reuse, or resale value at the time of disposal.

(4) Solicitation Requirements. The Solicitation must:

(a) Describe to prospective Offerors how Life Cycle Costing will be
considered and applied in the evaluation process and award decision.

(A) If the Agency plans to make an Award based solely on the lowest
evaluated cost resulting from Life Cycle Costing, the Solicitation must
describe an evaluation process that includes Life Cycle Costing. For exam-
ple, an Invitation to Bid must include quantifiable total Life Cycle Costs as
a part of the bid evaluation methodology and award, and the lowest total
Life Cycle Cost would be considered the low Bid.

(B) If the Agency plans to make an Award based on an evaluation of
other factors than the lowest cost, the Solicitation for Proposals or Quotes

must describe an evaluation process that includes Life Cycle Costing.
For example: (i) A Request for Proposals may include Life Cycle Costs as a part of
the total points awarded for costs. All Life Cycle Costs will be calculated, and the
lowest total Life Cycle Cost is awarded the maximum points allocated for cost in the
Solicitation; or (ii) A Request for Proposals may separate Life Cycle Costs and assign
to them a weight or points in addition to other defined costs and non-cost criteria in
the evaluation process.

(b) Provide relevant information for the evaluation of the Offer; for
example, projected Product usage, operating environment, and operating
period.

(c) Describe the information that an Offeror must provide in the Offer,
including relevant Life Cycle Costs and supporting information. Examples
include:

(A) Average unit price, including production and operational costs,

(B) Delivery, shipping and transportation costs,

(C) Any response to switching costs identified in the Solicitation,

(D) Unit operating and support costs (for example, staffing and tech-
nical assistance, energy, parts requirements, scheduled maintenance, and
training),

(E) Unit disposal costs (for example, the cost of removing equipment
from the State facility),

(F) Unit salvage, reuse, or residual value,

(G) Any information related to testing, demonstrations, or interviews,
and
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(H) Other Product information related to Life Cycle and
Sustainability.

(5) Solicitation Options. The Solicitation may:

(a) Provide for adjustments to the Life Cycle Costs if the costs con-
tinue over a period of years, for example, inflation or cost uncertainty, and

(b) Include third party estimates of a Product’s Life Cycle.

(6) Award Decision.

(a) If Agency uses Life Cycle Costing, an Award resulting from
Competitive Sealed Bidding must be made to the Responsible Offeror
whose Responsive Offer provides the lowest overall cost of ownership in
accordance with the Life Cycle Costing described in the Solicitation.

(b) If Agency uses Life Cycle Costing, an Award resulting from
Competitive Sealed Proposals with Life Cycle Costing must be made to the
Responsible Offeror whose Responsive Offer is determined to be the most
Advantageous or best Proposal in accordance with the Life Cycle Costing

described in the Solicitation.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.025, 279B.270 & 279B.280
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-247-0200
Buy Decision and Methods of Source Selection

(1) Buy Decision. The Buy Decision means the decision to buy
Supplies and Services through socio-economic programs, agreements, or
the open market (Source). Agency is not required to make a Buy Decision
based on the lowest price. See the specific Statute or Rules for the authori-
ty to use each Source.

(2) Priority. Agencies must make their Buy Decision in the priority
order set forth in Subsections (a) through (d) (Priority). If a higher Priority
Source satisfies a Procurement, the Agency must procure through that high-
er Priority Source and may not elect to procure through a lower Priority
Source.

(a) Surplus Property. Procuring from surplus property promotes the
efficient use of existing resources (see OAR 125-050-0100 through 125-
050-0400).

(b) Qualified Rehabilitation Facilities (QRFs). Assists individuals
with disabilities through gainful employment (see ORS 279.835 through
279.855 and OAR 125-055-0005 through 125-055-0045).

(c) Inmate Labor. See the Oregon Constitution, Article I, Section 41.

(d) Statewide DAS Price Agreement. Promotes economy and effi-
ciency through volume and strategic purchases (see OAR 125-247-0296).
To determine if a price agreement exists go to ORPIN and perform a
“Statewide Contract Search” or an “Award Search” for “active” Contracts.
Under ORS 279A.140, DAS has the procurement authority to establish and
administer statewide Price Agreements, and according to the terms of each
Price Agreement, DAS delegates the procurement authority to the Agencies
to use these Price Agreements.

(3) ORS 190 Agreement. Section (2) does not apply to ORS 190
Agreements that promote the use of existing state resources, including an
Interagency Agreement, Intergovernmental Agreement, Interstate
Agreement, International Agreement, or Tribal Agreement (see OAR 125-
246-0365). An Agency may elect to use an ORS 190 Agreement at any
time.

(4) Open Market. If Sections (2) and (3) do not apply, the Agency may
procure Supplies and Services through the open market, using the methods
provided under the Public Contracting Code, related Rules, and policies.
See ORS 279AB, OAR 125-246 and 247.

(5) Methods of Source Selection. An Authorized Agency must award
a Contract for Supplies and Services by one of the following seven sourc-
ing methods in accordance with the Code and related Rules:

(a) Competitive Sealed Bidding according to ORS 279B.055;

(b) Competitive Sealed Proposals according to ORS 279B.060;

(c) Small Procurement according to ORS 279B.065;

(d) Intermediate Procurement according to ORS 279B.070;

(e) Sole-Source Procurement according to ORS 279B.075;

(f) Emergency Procurement according to ORS 279B.080; or

(g) Special Procurement according to ORS 279B.085.

(6) A Cooperative Procurement in accordance with OAR 125-246-
0400 through 125-246-0470 substantially uses a Competitive Sealed

Bidding or Competitive Sealed Proposals method.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 4-2013, f. 12-
17-13, cert. ef. 1-1-14
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125-247-0265
Small Procurements

(1) Generally. For Procurements of Goods or Services less than or
equal to $10,000 an Authorized Agency may Award a Contract as a Small
Procurement pursuant to ORS 279B.065.

(2) Amendments. An Authorized Agency may amend:

(a) A Contract Awarded as a Small Procurement before January 1,
2014 in accordance with OAR 125-247-0805, but the cumulative amend-
ments must not increase the total Contract Price to a sum greater than
$6.,000; and

(b) A Contract Awarded as a Small Procurement on or after January 1,
2014 in accordance with OAR 125-247-0805, but the cumulative amend-
ments must not increase the total Contract Price to a sum greater than
$12,500.

(3) An Authorized Agency must comply with ORS 200.035.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.065

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 3-
2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-247-0270
Intermediate Procurements

(1) See OAR 137-047-0270.

(2) Regardless of OAR 137-047-0270, Authorized Agencies must
comply with the following provisions:

(a) Amendments. If the cumulative value of the original Contract
Price and all Amendments exceeds $150,000.00, or one hundred twenty-
five percent (125%) of the original Contract Price, whichever is greater,
then the Authorized Agency must request and obtain prior approval of a
Special Procurement in accordance with OAR 125-247-0287.

(b) Written Solicitation. Authorized Agencies are not required to use
a Written Solicitation, unless an Agency’s Designated Procurement Officer
requires a Written Solicitation. This Written Solicitation may allow revi-
sions to the Solicitation and opportunity for protests, at the discretion of the
Agency.

(c) Documentation. Authorized Agencies must document:

(A) The method used by the Agency; and

(B) Communications between the Agency and prospective Offerors.

(d) Borderline Procurements. If an Authorized Agency’s Designated
Procurement Officer in good faith estimated that the Procurement would be
equal to or less than $150,000, and learned thereafter that all of the Offers
were minimally exceeding $150,000, this Procurement complies with ORS
279B.070 and this Rule upon the following conditions:

(A) The Designated Procurement Officer must document in the
Procurement File the basis for the original estimate under $150,000 and the
process used; and

(B) The Agency must comply with the remainder of ORS 279B.070
and this Rule.

(e) Notice on ORPIN. The Agency must post on ORPIN a notice that
it is seeking at least three Offers.

(A) The Notice must provide:

(i) A general description of the Supplies and Services to be acquired;

(ii) Contact information;

(iii) An adequate time period in accordance with the DAS MWESB
Policy; and

(iv) For Intermediate Procurements exceeding $100,000, the Time
Period must be a reasonable interval of at least seven (7) calendar Days.
Despite this Time Period, Authorized Agencies may determine that a short-
er Time Period is in the public’s interest and that a shorter Time Period will
not substantially affect competition. The Authorized Agency must docu-
ment the specific reason for the shorter Time Period in the Procurement File
in accordance with OAR 125-246-0556.

(B) OAR 125-247-0305 (Public Notice of Solicitation Documents)
does not apply to Intermediate Procurements.

(f) Negotiations. An Authorized Agency may negotiate with an
Offeror.

(g) Nothing in this Rule waives the Department of Justice legal suffi-

ciency review if applicable under ORS 291.047.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.070
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06; DAS 6-2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09,
cert. ef. 1-1-10; DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert.
ef. 1-1-14

125-247-0805
Amendments to Contracts and Price Agreements
(1) See OAR 137-047-0800.
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(2) Regardless of OAR 137-047-0800, Authorized Agencies must
comply with the following provisions:

(a) Authority. All Amendments to Contracts must be signed by the
authorized representatives of the parties to the Contracts, except that
Amendments to Ordering Instruments may be accepted by the action of the
Provider in accordance with the terms and conditions of the Ordering
Instruments. All Amendments must receive all required approvals before
the Amendments become binding on the Authorized Agency and before any
service may be performed or payment made, including but not limited to
the Department of Justice legal sufficiency review according to ORS
291.047.

(b) Approval.

(A) Authorized Agencies must obtain prior Written approval of the
Amendment by the Designated Procurement Officer or delegate, or the
Chief Procurement Officer or delegate, if the cumulative value of the orig-
inal Contract Price and all Amendments exceeds $150,000.00, or one hun-
dred twenty-five percent (125%) of the original Contract Price, whichever
is greater.

(B) The approval in subsection (b)(A) is not required if the
Authorized Agency disclosed in the Solicitation Document its plans for
future Amendments, like phases or other expected developments. The
approval in subsection (b)(A) is not required if the Authorized Agency dis-
closed in the Contract its plans for future Amendments, like phases or other
expected developments. Standard language used commonly in documents
without variation (boilerplate) does not disclose the Agency’s plans and
expectations for future Amendments.

(C) The Designated Procurement Officer or delegate, or the Chief
Procurement Officer or delegate, must determine and document that the
proposed Amendment:

(i) Is not a material change of the essential identity or main purpose
of the Original Contract; and

(ii) Does not constitute a new undertaking that should result in a new
Procurement. The determination and approval must be included in the
Procurement File.

(c) Price Agreements. The Department or its delegate may amend a
Price Agreement as permitted by the Price Agreement or applicable law.

(d) Intermediate Procurement. See OAR 125-247-0270.

(e) Emergency Procurement. See OAR 125-247-0280.

(f) Small Procurement. See OAR 125-247-0265.

Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140

Hist.: DAS 3-2012, f. 11-29-12, cert. ef. 12-1-12; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

125-248-0130
Applicable Selection Procedures; Pricing Information; Disclosure of
Proposals; Conflicts of Interest

(1) See OAR 137-048-0130.

(2) OAR 137-048-0130(2)(b) and (c) are clarified as follows:

(a) Authorized Agencies must follow ORS 279C.120 and may not
select a Consultant pursuant to 279B and related OAR 137-047.

(b) When selecting a Consultant, Authorized Agencies must follow
the applicable selection procedure under OAR 137-048-0200 (Direct
Appointment Procedure), 137-048-0210 (Informal Selection Procedure) or
137-048-0220 (Formal Selection Procedure).

(c) Authorized Agencies may incorporate into the selection procedure
described in subsection (2)(b) one or more specific procedures found in
competitive sealed bidding and competitive sealed proposals as described
in ORS 279B.055, 279B.060, OAR 125-247-0255, and 125-247-0260.
Non-procedural requirements of ORS 279B and OAR 125-247, like high-

est standards and good cause, do not apply to the selection procedure.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065, 279C.100 - 279C.125 & 279C.307
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06; DAS 6-
2008, f. & cert. ef. 7-2-08; DAS 11-2009, f. 12-30-09, cert. ef. 1-1-10; DAS 3-2011, f. 12-
22-11, cert. ef. 1-1-12; DAS 4-2013, f. 12-17-13, cert. ef. 1-1-14

Rule Caption: Amends rule to implement 2009 legislation remov-
ing deposit requirement to purchase state real property.

Adm. Order No.: DAS 5-2013

Filed with Sec. of State: 12-24-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 12-1-2013

Rules Amended: 125-045-0235

Subject: Amendments update the rule to respond to changes in ORS
270.135 made by SB 970 during the 2009 Legislative Assembly,
which removes the requirement that proposals for purchase of real
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property from the state be accompanied by certified check or bond
furnished by a surety company in the amount not less than 10
percent of total value of proposal. Clarifying language was also
incorporated requiring that proposals be in writing and signed by a
person authorized to enter into a real estate transaction on behalf of
purchaser and be received by the close of the proposal period. A pro-
posing entity is expected to enter into a Pre-purchase Agreement or
Memorandum of Understanding within 60 days of acceptance of pro-
posal.

Rules Coordinator: Janet Chambers —(503) 378-5522

125-045-0235
Terminal Dispositions of State Real Property Interests (Offers to
Other Individuals or Entities)

(1) This rule applies to sales and leases of State Real Property
Interests only.

(2) If a Disposing Agency does not sell or transfer a State Real
Property Interest to either an Agency or a Political Subdivision or to a party
that has been granted a Right of First Refusal, then the Disposing Agency
may dispose of the State Real Property Interest to any other party subject to
the rules and procedures described in this rule.

(3) The Disposing Agency shall publish notice of the proposed
Terminal Disposition of the State Real Property Interest. The notice must
be published not less than once a week for three successive weeks in one or
more newspapers of general circulation in the county or counties in which
the State Real Property Interest is located. In addition, the Disposing
Agency may provide notice on its website. The published notice must
include the following:

(a) A general description of the State Real Property Interest, including
a legal description, if any;

(b) The asking price;

(c) The name and address of the person to contact to obtain any addi-
tional information concerning the State Real Property Interest;

(d) A Request for Proposals, including the address to which the
Proposal must be delivered and the date and time the Proposal is due, which
may not be less than 30 days from the date of the first notice;

(e) If applicable, a notice that the Terminal Disposition of the State
Real Property Interest may be subject to a Right of First Refusal;

(f) If not previously published, an invitation for public comment on
the State Real Property Interest values defined in OAR 125 045-0215(7) if
the Appraised Fair Market Value is more than $100,000;

(g) A reservation of the right of the Disposing Agency or the Division
to accept or reject any Proposal; and

(h) Any other information the Disposing Agency elects to include.

(4) The Disposing Agency may use a multi-stage process, which may
include, but need not be limited to, a Solicitation of Interest (SOI), a
Request for Qualifications (RFQ), a Request for Proposals (RFP), a straight
offer to purchase, or a combination of these. These documents must
describe the process by which the Disposing Agency shall market the prop-
erty, and may direct interested parties to the Disposing Agency’s website
for information.

(5) The Division may post the current status of Surplus State Real
Property Interests available for Terminal Disposition on its website.

(6) All Proposals submitted in response to the published notice
described in this rule must be in writing and signed by a person authorized
to enter into a real estate transaction on behalf of the purchaser and be
received by the close of the proposal period. A proposing entity is expect-
ed to enter into a Pre-purchase Agreement or Memorandum of
Understanding within 60 days of acceptance of proposal.

(7) Each Proposal must clearly identify the amount offered for the
purchase of the State Real Property Interest, and must include the follow-
ing additional information:

(a) Any conditions upon the Proposer’s offer to acquire the State Real
Property Interest;

(b) A detailed statement explaining the Proposer’s proposed use for
the State Real Property Interest; and

(c) Any other information the Proposer believes is relevant to its
Proposal.

(8) After the date and time for submitting Proposals has passed, the
Disposing Agency shall open all Proposals that have been timely delivered.
The Disposing Agency shall evaluate all responsive Proposals to determine
the Proposal most advantageous to the State. The determination of the most
advantageous Proposal will be final and conclusive and is not subject to
review by any court.
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(9) The Disposing Agency shall notify the apparent successful
Proposer and shall negotiate to determine if the transfer can be consum-
mated and a final agreement reached. If negotiations are unsuccessful, the
Disposing Agency may:

(a) Notify the next highest ranking acceptable Proposal and shall sim-
ilarly attempt to negotiate the Terminal Disposition of the State Real
Property Interest; and

(b) Continue the negotiation process until the Disposing Agency has
exhausted the field of all Proposers; or

(c) Reject remaining Proposals.

(10) If the Disposing Agency and a Proposer reach a final agreement
on the Terminal Disposition of the State Real Property Interest and this
agreement, where required, is approved by the Attorney General pursuant
to ORS 291.047, the Disposing Agency must transfer the State Real
Property Interest to the successful Proposer in accordance with the terms of
the agreement.

(11) The Disposing Agency, in its sole discretion, may reject any or
all Proposals.

(12) If all Proposals are rejected, the Disposing Agency may market
and sell the Real Property Interest in any manner the Disposing Agency
deems appropriate, including but not limited to auction, direct negotiation
with potential buyers, announcing a new RFQ or RFP process, and acting
through a real estate licensee, provided that:

(a) If required by ORS 291.047, any resulting agreement of sale must
be approved by the Attorney General;

(b) If no agreement of sale is executed within 18 months of the pub-
lication of the first public notice of sale described in this rule, no agreement
of sale may be accepted without again first publishing a public notice of
sale and complying with the provisions of this rule; and

(c) The Disposing Agency shall publish the process selected in this

subsection on its website.
Stat. Auth.: ORS 270.015(2), 270.100(1)(d)
Stats. Implemented: ORS 270.010, 270.110, 270.130, 270.135, 270.140
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06; DAS 2-2009(Temp), f. & cert. ef. 1-23-09
thru 7-17-09; DAS 8-2009, f. & cert. ef. 7-21-09; DAS 5-2013, f. 12-24-13, cert. ef. 1-1-14

Department of Administrative Services,
Chief Human Resources Office
Chapter 105

Rule Caption: Recognition by state agencies of same-sex mar-
riages that were validly performed in other jurisdictions.

Adm. Order No.: HRSD 1-2013(Temp)

Filed with Sec. of State: 12-24-2013

Certified to be Effective: 1-1-14 thru 6-30-14

Notice Publication Date:

Rules Adopted: 105-010-0018

Subject: In the administration of all state laws, state agencies must
recognize the marriages of same-sex couples validly performed in
other jurisdictions to the same extent that they recognize other mar-
riages validly performed in other jurisdictions. The Department of
Administrative Services is adopting this temporary rule to ensure
consistent application of statewide policy by agencies and to
comply with the federal constitution.

Rules Coordinator: Janet Chambers —(503) 378-5522

105-010-0018
Recognition by State Agencies of Marriages Between Same-Sex
Couples Validly Performed in Other Jurisdictions

Effective January 1, 2014, state agencies, in the administration of all
state laws, must recognize the marriages of same-sex couples validly per-
formed in other jurisdictions to the same extent that they recognize other

marriages validly performed in other jurisdictions.
Stat. Auth.: ORS 184.340
Stat. Implemented: ORS.305(4)
Other Auth.: SCOTUS Decision in United States v. Windsor; Letter of Advice from Oregon
Attorney General.
Hist.: HRSD 1-2013(Temp), f. 12-24-13, cert. ef. 1-1-14 thru 6-30-14

Department of Agriculture
Chapter 603

Rule Caption: Adopts quarantine for Rathayibacter Toxicus
including methods for exclusion and for eradication if found.
Adm. Order No.: DOA 1-2014

Filed with Sec. of State: 1-15-2014
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Certified to be Effective: 1-15-14

Notice Publication Date: 11-1-2013

Rules Adopted: 603-052-1241

Subject: This rule establishes a quarantine against Rathayibacter
Toxicus , the cause of bacterial Gummosis of seed heads. This Bac-
terium causes a disease that infects ryegrass and other grass species,
severely limiting seed production. The bacterium also produces a
toxin that can contaminate grass seeds, hay, and other plant parts; the
toxin can be fatal to mammals. Methods for exclusion of commodi-
ties potentially infected with this bacterium and procedures for erad-
ication of incipient infections are prescribed in this quarantine.
Rules Coordinator: Sue Gooch—(503) 986-4583

603-052-1241
Quarantine: Rathayibacter toxicus

(1) Establishing a quarantine. A quarantine is established against
Rathayibacter toxicus, the cause of bacterial gummosis of seed heads. This
quarantine is established under ORS 561.510 and 561.540 to protect
Oregon’s agricultural industries and natural resources from the artificial
spread of R. toxicus. This bacterium causes a disease that infects ryegrass
and other grass species, severely limiting seed production. Rathayibacter
toxicus also produces a toxin that can contaminate grass seeds, hay, and
other plant parts; this toxin can be fatal to mammals. Methods for exclusion
of commodities potentially infected with this disease and procedures for
eradication of incipient infections are prescribed in this quarantine.

(2) Area under quarantine. All areas outside of the State of Oregon
where R. toxicus is known to occur and any property within the State of
Oregon where R. toxicus is detected;

(3) Commodities regulated. All plants and plant parts including seed
of the following regulated commodities: species of grass known to be hosts
for Anguina seed gall nematodes, including Lolium species, Dactylis
species, and Agrostis species, and all known hosts of R. foxicus, including
Phalaris species, Vulpia myuros (Rat’s tail fescue), Austrodanthonia cae-
spitosa (=Danthonia caespitosa, common wallaby-grass), Avena sativa
(common oat), and A. caespitosa (= Deschampia cespitosa, tufted hair-
grass). All life stages of R. foxicus.

(4) Provisions of the quarantine. Regulated commodities originating
from the area under quarantine, and any other area found to be infested with
R. toxicus during the life of this quarantine, are prohibited unless one of the
following requirements has been met:

(a) The regulated commodity originates from an area that is free from
R. toxicus based on official surveys conducted by an official entity recog-
nized by a National Plant Protection Organization. The regulated commod-
ity must be accompanied by an official certificate that includes the follow-
ing additional declaration: “The shipment originates from an area known to
be free from Rathayibacter toxicus based on official survey.” Official sur-
vey data supporting this statement must be presented to the Oregon
Department of Agriculture upon request.

(b) The regulated commodity has been tested in an official laboratory
recognized by a National Plant Protection Organization using a protocol
approved by the Department and has tested free from R. foxicus. The regu-
lated commodity must be accompanied by an official certificate that
includes the following additional declaration: “The shipment is free from
Rathayibacter toxicus based on official laboratory testing.” An official lab-
oratory test report must be presented to the Oregon Department of

Agriculture upon request.
(NOTE: A list of laboratory testing protocols approved by the Department is avail-
able from the Oregon Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301, telephone 503-986-4620.)

(5) The Oregon Department of Agriculture may require additional
sampling and testing of covered commodities imported from an area or
areas where R. toxicus is known to occur, including all areas described in
Section (2). The party in possession of said seed lot(s) while in the State of
Oregon shall be responsible for all fees for sample collection and testing.
Fees shall be applied as described in OAR 603-052-1150 and 603-056-
0305.

(6) Infested properties in Oregon: Confirmation of a R. toxicus infec-
tion must be made by the Department or an official cooperator. Affected
property owners will be issued treatment requirements for the known
infested area in the form of an Administrative Directive. The treatment
requirements may include, but not be limited to, the following activities:

(a) Mandatory crop rotation;

(b) Herbicide treatments;

(c) Field burning;

(d) Field inspections, including testing;
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(e) Planting of certified seed;

(f) Equipment sanitation;

(g) Mandatory official sampling and testing of grass seed lots from
future production within infected properties.

(7) Special permits: The Department, upon receipt of an application
in writing, may issue a Special Permit allowing movement into this state,
or movement within this state, of regulated commodities not otherwise eli-
gible for movement under the provisions of this quarantine order.
Movement of such commodities will be subject to any conditions or restric-
tions stipulated in the Special Permit, and these conditions and restrictions
may vary depending upon the intended use of the commodity and the
potential risk of escape or spread of R. toxicus.

(8) Violation of quarantine: Violation of this quarantine may result in
a fine, if convicted, of not less than $500 no more than $5,000, as provid-
ed by ORS 561.990. In addition, violators may be subject to civil penalties
of up to $10,000 as provided by ORS 561.995. Any seed lots found to con-
tain R. toxicus must be treated, destroyed or returned to their point of ori-
gin at the owner’s expense without expense or indemnity paid by the state.

(9) Review of quarantine: The Department and other interested par-
ties shall review the quarantine requirements biennially for accuracy and

effectiveness.
Stat. Auth.: ORS 561.190, 561.510-561.540, 561.990-561.995
Stats. Implemented: ORS 561.510-561.540
Hist.: DOA 1-2014, f. & cert. ef. 1-15-14

Department of Community Colleges and
Workforce Development
Chapter 589

Rule Caption: Allows timely payment of state allocation to com-
munity colleges providing Contracted-Out-of-District services
Adm. Order No.: DCCWD 6-2013(Temp)

Filed with Sec. of State: 12-16-2013

Certified to be Effective: 12-16-13 thru 6-13-14

Notice Publication Date:

Rules Amended: 589-002-0120

Subject: Authority for distribution of the Community College Sup-
port Fund (CCSF) is granted by OAR 589-002-0120. This rule
amendment allows the allocation provided to community college dis-
tricts for Contracted-Out-of-District programs to be paid in the same
fiscal year as the year the Contracted-Out-of-District services are pro-
vided.

Rules Coordinator: Linda Hutchins—(503) 947-2456

589-002-0120
Community College Support Fund Distribution Methodology

(1) The Community College Support Fund shall be distributed in
equal payments as follows:

(a) For the first year of the biennium, August 15, October 15, January
15, and April 15;

(b) For the second year of the biennium, August 15, October 15, and
January 15;

(c) The final payment of each biennium is deferred until July 15 of the
following biennium as directed by the 71st Oregon Legislative Assembly.

(d) Should any of the dates set forth above occur on a weekend, pay-
ment shall be made on the next business day.

(e) All payments, made before actual property taxes imposed by each
district are certified by the Oregon Department of Revenue, shall be based
on the department’s best estimate of quarterly entitlement using property
tax revenue projections. Payments shall be recalculated each year as actual
property tax revenues become available from the Oregon Department of
Revenue and any adjustments will be made in the final payment(s) of the
fiscal year.

(2) Community college districts shall be required to submit enroll-
ment reports in the format specified by the Commissioner, including num-
bers of clock hours realized for all coursework, in a term-end enrollment
report by the Friday of the sixth week following the close of each term. If
reports are outstanding at the time of the quarterly payments, payment to
the district(s) not reporting may be delayed at the discretion of the
Commissioner.

(a) All payments, made before actual Full-Time Equivalent student
enrollment data are available shall be based on the department’s best esti-
mate of quarterly entitlement using student enrollment data from previous
years.
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(b) Payments shall be recalculated each year as Full-Time Equivalent
student enrollment data become available and any adjustments will be
made in the fiscal year.

(3) Reimbursement from the Community College Support Fund shall
be made for career technical, lower-division collegiate, developmental edu-
cation and other courses approved by the State Board in accordance with
OAR 589-006-0100 through 589-006-0400. State reimbursement is not
available for hobby and recreation courses as defined in 589-006-0400.

(4) Residents of the State of Oregon and the states of Idaho,
Washington, Nevada, and California shall be counted as part of each com-
munity college district’s CCSF reimbursable FTE, but only for those stu-
dents who take part in coursework offered within Oregon’s boundaries.

(5) State funding for community college district operations is appro-
priated by the legislature on a biennial basis to the Community College
Support Fund. The amount of state funds available for each biennium and
for distribution through the funding formula shall be calculated based on
the following:

(a) Funds to support services provided to inmates of state penitentiary
and correctional institutions by community college districts shall be sub-
tracted from the amount allocated to the Community College Support Fund
before the formula is calculated. The amount available for services provid-
ed to inmates shall be equal to the funding amount in the preceding bienni-
um, except as adjusted to reflect the same percentage increase or decrease
realized in the overall Community College Support Fund appropriation.
The distribution method of CCSF funding for individual state penitentiary
and correction institution programs provided by community college dis-
tricts will be determined in consultation between the agency and the
Department of Corrections.

(b) Funds to support contracted out-of-district (COD) programs
described in OAR 589-002-0600 shall be subtracted from the amount allo-
cated to the Community College Support Fund before the formula is calcu-
lated.

(A) A community college district providing contracted out-of-district
services will receive an allocation equal to the college’s number of reim-
bursable COD FTE multiplied by the statewide average of non-base com-
munity college support funds per total funded FTE. The average funds per
total funded FTE is based on the same year COD services are provided.

(B) The allocation is distributed after the reimbursable COD FTE has
been reported to CCWD for the full academic year. An adjustment to the
allocation may be made if the final audited FTE is significantly different
than the COD FTE from which the allocation was made.

(C) Beginning July 1, 2014, to be eligible for a COD allocation, each
participating community college district must:

(i) Provide the department with a copy of the agreement between the
community college district and the local participating entity by October 1st
of each service year.

(ii) Enter into a contract with the department by January Ist of the
service year for a COD allocation payment.

(iii) Follow all requirements found in OAR 589-002-0600.

(D) Section (5)(b)(A) and (B) of this rule applies to COD contracts
that were in effect starting with the 201213 fiscal year.

(c) Funds to support targeted investments such as distributed learning
shall be subtracted from the amount allocated to the Community College
Support Fund before the formula is calculated. The amount available for
these investments shall be equal to the funding amount in the preceding
biennium, except as adjusted to reflect the same percentage change to the
current biennium’s total Community College Support Fund appropriation.

(d) Funds remaining in the Community College Support Fund shall be
distributed through the formula as described in Section 6.

(e) State general fund and local property taxes for territories annexed
or formed effective June 1, 1996 or later shall not be included in the fund-
ing formula for the first three years of service. Additionally, the FTE gen-
erated in newly annexed territories shall not impact the funding formula
during the first three years of service. Beginning in the fourth year, funding
will be distributed through the formula as outlined in this rule.

(6) Distribution of funds to community college districts from the
Community College Support Fund shall be accomplished through a formu-
la, based on the following factors:

(a) Base Payment: Each community college district shall receive a
base payment of $720 for each Weighted Reimbursable FTE up to 1,100
and $360 per FTE for unrealized enrollments between actual Weighted
Reimbursable FTE and 1,100 FTE. The base payment for each community
college district will be adjusted according to the size of the district.
Community college district size for purposes of this adjustment will be
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determined each year by the FTE set forth in section (8)(b) of this rule. The
base payment adjustments shall be:

(A) 0—750 FTE 1.3513;

(B) 751 — 1,250 FTE 1.2784;

(C) 1,251 — 1,750 FTE 1.2062;

(D) 1,751 — 2,250 FTE 1.1347;

(E) 2,251 — 2,750 FTE 1.0641;

(F) 2,751 — 3,250 FTE 1.0108;

(G) 3,251 — 3,750 FTE 1.0081;

(H) 3,751 — 4,250 FTE 1.0054;

(I)4.251 — 4,999 FTE 1.0027;

(J) 5,000 or more FTE 1.000.

(b) Student-Centered Funding: The formula is designed to distribute
the Community College Support Fund based on each community college
district’s FTE.

(A) The equalized amount per FTE is determined by dividing Total
Public Resources — excluding base payments, contracted out-of-district
payments, and any other payments directed by the State Board or the legis-
lature — by funded FTE. The department shall make the calculation based
on submission of FTE reports by community college districts and in accor-
dance with established FTE principles.

(B) To determine the number of funded FTE for each community col-
lege district, a three-year weighted average of fundable FTE for each com-
munity college district will be used with the first year prior to current fund-
able FTE weighted at 40%, second year prior to current fundable FTE
weighted at 30%, and third year prior to current fundable FTE weighted at
30%.

(c) Beginning with the 2011-13 biennium, a Biennial Growth
Management Component is added to the calculation of each community
college district’s funded FTE. The purpose of the Biennial Growth
Management Component is to manage the level of total public resource
available per FTE within the total public resources available.

(A) The methodology for calculating the base year and subsequent
biennial growth management component is displayed in Table 1
“Community College Support Fund Growth Management Calculation
Tables” and is available through the following hyperlink. [Table not includ-
ed. See ED. NOTE.]

(B) The calculations that will implement the Growth Management
Component in the CCSF Distribution Formula Model are available in Table
2. Formula Calculation of Fundable FTE by Community College District.”
[Table not included. See ED. NOTE.]

(C) The State Board of Education (SBE) has authority, on a biennial
basis to, set the “quality growth factor” that may increase or decrease the
number of FTE that will be counted for funding purposes above or below
the Biennial Growth Management Component. The SBE will consider the
following principles as guidelines for setting the “quality growth factor”:

(i) Balance the desire to support growth beyond that which is funded
through the funding formula distribution model with the desire to enhance
quality by increasing the level of funding provided on a per-student FTE
basis.

(ii) The Total Public Resources (TPR) per FTE should not erode by
more than 5% on an annual basis.

(iii) Where current TPR per FTE is determined to be insufficient to
support the “quality of education” desired, a growth factor could be estab-
lished that would increase the TPR per FTE.

(iv) If revenue is significantly reduced during a biennium, the Board

may reduce the “quality growth factor.”
[ED.NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 326.051, 341015, 341.022, 341.317, 341.440, 341.525, 341.528, 341.626
& 341.665
Stats. Implemented: ORS 341.626
Hist.. DCCWD 1-2012(Temp), f. & cert. ef. 7-17-12 thru 1-10-13; DCCWD 3-2012, f. &
cert. ef. 12-26-12; DCCWD 3-2013, f. & cert. ef. 6-11-13; DCCWD 6-2013(Temp), f. & cert.
ef. 12-16-13 thru 6-13-14

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Exempts certain permit applications from plan
review by a certified individual.

Adm. Order No.: BCD 9-2013

Filed with Sec. of State: 12-16-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 10-1-2013

Rules Amended: 918-020-0090, 918-098-1010
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Subject: This rule allows individuals employed by a municipality
administering and enforcing a building inspection program to review
and approve certain “simple permit” applications related to one- and
two-family dwellings and plans made available under Senate Bill 582
(2013). These employees must utilize a division-approved checklist
when reviewing a “simple permit” application. This rule does not
create any new exemptions from review.

Rules Coordinator: Holly A. Tucker—(503) 378-5331

918-020-0090
Program Standards

The division and every municipality that administers and enforces a
building inspection program must establish and maintain the minimum
standards, policies, and procedures set forth in this section.

(1) Administrative Standards. A building inspection program must:

(a) Provide adequate funds, equipment, and other resources necessary
to administer and enforce the building inspection program in conformance
with an approved operating plan;

(b) Document in writing the authority and responsibilities of the
building official, plan reviewers, and inspectors based on an ordinance or
resolution that authorizes the building official on behalf of the municipali-
ty to administer and enforce a building inspection program;

(c) Establish a local process to review appeals of technical and scien-
tific determinations made by the building official regarding any provision
of the specialty codes the municipality administers and enforces, to include
a method to identify the local building official or designee and notify the
aggrieved persons of the provisions of ORS 455.475;

(d) Account for all revenues collected and expenditures made relating
to administration and enforcement of the building inspection program, and
account for the electrical program revenues and expenditures separately
when administered by the municipality.

(A) Prepare income and expense projections for each code program it
will administer and enforce during the reporting period; and

(B) Describe how general administrative overhead costs and losses or
surpluses, if any, will be allocated.

(e) Establish policies and procedures for the retention and retrieval of
records relating to the administration and enforcement of the specialty
codes it administers and enforces;

(f) Make its operating plan available to the public;

(g) Establish a process to receive public inquiries, comments, and
complaints;

(h) Adopt a process to receive and respond to customers’ questions
regarding permitting, plan review, and inspections;

(i) Set reasonable time periods between 7 a.m. and 6 p.m. on days its
permit office is open, weekends and holidays excluded, when it will receive
and respond to customers’ questions;

(j) Post its jurisdictional boundary, types of permits sold and hours of
operation at each permit office it operates; and

(k) Identify all persons in addition to the building official to whom
notices issued pursuant to these rules should be sent.

(2) Permitting Standards. A building inspection program must:

(a) Provide at least one office within its jurisdictional boundary where
permits may be purchased;

(b) Set reasonable time periods between 7 a.m. and 6 p.m. on days its
permit office is open, weekends and holidays excluded, when it will make
permits available for purchase;

(c) Establish policies and procedures for receiving permit applica-
tions, determining whether permit applications are complete and notifying
applicants what information, if any, is required to complete an application;

(d) Set reasonable time periods within which the municipality will:

(A) Advise permit applicants whether an application is complete or
requires additional information; and

(B) Generally issue a permit after an application has been submitted
and approved.

(e) Establish policies and procedure for issuing permits not requiring
plan review, emergency permits, temporary permits, master permits, and
minor labels;

(f) Provide a means to receive permit applications via facsimile; and

(g) Require proof of licensing, registration, and certification of any
person who proposes to engage in any activity regulated by ORS chapters
446,447, 455,479, 693, and 701 prior to issuing any permit.

(3) Plan Review Standards. A building inspection program must:

(a) Establish policies and procedures for its plan review process to:
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(A) Assure compliance with the specialty codes it is responsible for
administering and enforcing, including any current interpretive rulings
adopted pursuant to ORS 455.060 or 455 .475;

(B) Make available checklists or other materials at each permitting
office it operates that reasonably apprises persons of the information
required to constitute a complete permit application or set of plans;

(C) Inform applicants within three working days of receiving an
application, whether or not the application is complete and if it is for a sim-
ple residential plan. For the purposes of this rule and ORS 455.467,a “com-
plete application” is defined by the division, taking into consideration the
regional procedures in OAR chapter 918, division 50. If deemed a simple
residential plan, the jurisdiction must also inform the applicant of the time
period in which the plan review will generally be completed;

(D) Establish a process that includes phased permitting and deferred
submittals for plan review of commercial projects for all assumed special-
ty codes, taking into consideration the regional procedures in OAR chapter
918, division 50. The process may not allow a project to proceed beyond
the level of approval authorized by the building official. The process must:

(i) Require the building official to issue permits in accordance with
the state building code as defined in ORS 455.010 provided that adequate
information and detailed statements have been submitted and approved
with pertinent requirements of the appropriate code. Permits may include,
but not be limited to: excavation, shoring, grading and site utilities, con-
struction of foundations, structural frame, shell, or any other part of a build-
ing or structure.

(i) Allow deferred submittals to be permitted within each phase with
the approval of the building official; and

(iii) Require the applicant to be notified of the estimated timelines for
phased plan reviews and that the applicant is proceeding without assurance
that a permit for the entire structure will be granted when a phased permit
is issued.

(E) Verify that all plans have been stamped by a registered design pro-
fessional and licensed plan reviewer where required;

(F) Verify for those architects and engineers requesting the use of
alternative one and two family dwelling plan review program that all plans
have been stamped by a registered professional who is also a residential
plans examiner. This process must require the building official to:

(i) Establish policies and procedures in their operating plan for this
process;

(ii) Waive building inspection program plan review requirements for
conventional light frame construction for detached one and two family
dwellings; and

(iii) Establish an appropriate fee for processing plans submitted under
this rule.

(G) Establish a process for plan review if non-certified individuals
review permit applications under OAR 918-098-1010.

(b) Employ or contract with a person licensed, registered, or certified
to provide consultation and advice on plan reviews as deemed necessary by
the building official based on the complexity and scope of its customers’
needs;

(c) Maintain a list of all persons it employs or contracts with to pro-
vide plan review services including licenses, registrations, and certifica-
tions held by each plan reviewer and evidence of compliance with all appli-
cable statutory or professional continuing education requirements;

(d) Designate at least three licensed plan reviewers from whom the
municipality will accept plan reviews when the time periods in subsection
(e) of this section cannot be met; and

(e) Allow an applicant to use a plan reviewer licensed under OAR
918-090-0210 and approved by the building official when the time period
for review of “simple one- or two-family dwelling plans” exceeds 10 days
where the population served is less than 300,000, or 15 days where the pop-
ulation served is 300,000 or greater.

(4) For the purposes of these rules, “simple one- or two-family
dwelling plans” must:

(a) Comply with the requirements for prescriptive construction under
the Oregon Residential Specialty Code; or

(b) Comply with the Oregon Manufactured Dwelling Installation
Specialty Code and the requirements in OAR chapter 918, division 500;
and

(c) Be a structure of three stories or less with an enclosed total floor
space of 4,500 square feet or less, inclusive of multiple stories and
garage(s).

(5) “Simple one- or two-family dwelling plans” may:

(a) Include pre-engineered systems listed and approved by nationally
accredited agencies in accordance with the appropriate specialty code, or by
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state interpretive rulings approved by the appropriate specialty board, that
require no additional analysis; and

(b) Be designed by an architect or engineer and be considered a sim-
ple one- and two-family dwelling if all other criteria in this rule are met.

(6) The following are considered “simple one- or two-family dwelling
plans™:

(a) Master plans approved by the division or municipality or under
ORS 455.685, which require no additional analysis; and

(b) Plans that include an engineering soil report if the report allows
prescriptive building construction and requires no special systems or addi-
tional analysis.

(7) A plan that does not meet the definition of “simple” in this rule is
deemed “complex”. In order to provide timely customer service, a building
official may accept a plan review performed by a licensed plan reviewer for
a complex one- or two-family dwelling.

(8) Inspection Standards. A building inspection program must:

(a) Set reasonable time periods between 7 a.m. and 6 p.m. on days its
permit office is open, weekends and holidays excluded, when it will pro-
vide inspection services or alternative inspection schedules agreed to by the
municipality and permittee;

(b) Unless otherwise specified by statute or specialty code, establish
reasonable time periods when inspection services will be provided follow-
ing requests for inspections;

(c) Establish policies and procedures for inspection services;

(d) Leave a written copy of the inspection report on site;

(e) Make available any inspection checklists;

(f) Maintain a list of all persons it employs or contracts with to pro-
vide inspection services including licenses, registrations, and certifications
held by persons performing inspection services and evidence of compliance
with all applicable statutory or professional continuing education require-
ments;

(g) Vest the building official with authority to issue stop work orders
for failure to comply with the specialty codes the municipality is responsi-
ble for administering and enforcing; and

(h) Require inspectors to perform license enforcement inspections as
part of routine installation inspections.

(i) Where a municipality investigates and enforces violations under
ORS 455.156 or in accordance with the municipality’s local compliance
program, the municipality’s inspectors must require proof of compliance
with the licensing, permitting, registration, and certification requirements
of persons engaged in any activity regulated by ORS Chapters 446, 447,
455,479, 693, and 701. Inspectors must report any violation of a licensing,
permitting, registration, or certification requirement to the appropriate
enforcement agency.

(9) Compliance Programs. A municipality administering a building
inspection program may enact local regulations to create its own enforce-
ment program with local procedures and penalties; utilize the division’s
compliance program by submitting compliance reports to the division; elect
to act as an agent of a division board pursuant to ORS 455.156; or develop
a program that may include, but not be limited to, a combination thereof. A
building inspection program must establish in its operating plan:

(a) Procedures to respond to public complaints regarding work per-
formed without a license or permit or in violation of the specialty codes the
municipality is responsible for administering and enforcing;

(b) Procedures requiring proof of licensure for work being performed
under the state building code utilizing the approved citation process and
procedures in OAR 918-020-0091.

(c) Policies and procedures to implement their compliance program;

(d) Policies and procedures regarding investigation of complaints,
where the municipality chooses to investigate and enforce violations pur-
suant to ORS 455.156; and

(e) Policies and procedures regarding issuance of notices of proposed
assessments of civil penalties, where the municipality chooses to act as an
agent of a board pursuant to ORS 455.156. Penalties under such a program
are subject to the limitations set in 455.156 and 455.895.

(10) Electrical Programs. Municipalities that administer and enforce
an electrical program must demonstrate compliance with all applicable
electrical rules adopted pursuant to ORS 479.855.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 455.030, 455.467,455.469, 455.156 & 2013 OL Ch. 528

Stats. Implemented: ORS 455.150, 455.467, 455.469, 455.156 & 2013 OL Ch. 528

Hist.: BCD 9-1996, f. 7-1-96, cert. ef. 10-1-96; BCD 14-1998, f. 9-30-98, cert. ef. 10-1-98;
BCD 11-2000, f. 6-23-00, cert. ef. 7-1-00; BCD 10-2002(Temp), f. 5-14-02, cert. ef. 5-15-02
thru 11-10-02; BCD 16-2002, f. & cert. ef. 7-1-02; BCD 27-2002, f. & cert. ef. 10-1-02; BCD
6-2004, f. 5-21-04, cert. ef. 7-1-04; BCD 11-2004, f. 8-13-04, cert. ef. 10-1-04; BCD 16-
2005(Temp), f. & cert. ef. 7-7-05 thru 12-31-05; BCD 24-2005, f. 9-30-05, cert. ef. 10-1-05;
BCD 31-2005, f. 12-30-05, cert. ef. 1-1-06; BCD 1-2010, f. 3-1-10, cert. ef. 4-1-10; BCD 7-
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2013(Temp), f. 7-26-13, cert. ef. 8-1-13 thru 12-31-13; BCD 9-2013, f. 12-16-13, cert. ef. 1-
1-14

918-098-1010
Certification Requirements

(1) Unless otherwise stated in this rule, every person who performs
building official duties, building code inspections, or plan reviews must
possess a valid Oregon Inspector Certification and either:

(a) A valid appropriate Oregon Code Certification for the work being
performed, or

(b) A valid appropriate International Code Council certification for
the work being performed and the minimum level of experience as follows:

(A) Two years of construction or inspection-related experience or its
equivalent;

(B) An approved one year inspection-related education program and
one year of construction or inspection-related experience;

(C) A degree from an approved two year inspection-related education
program or its equivalent; or

(D) Be a registered Oregon architect, a certified Oregon professional
engineer, or have a Bachelor’s or Master’s degree in architecture or civil or
structural engineering.

(2) Notwithstanding section (1)(b) of this rule, a person may perform
the duties of a building official with only the Oregon Inspector Certification
providing it is valid and the person passes the International Code Council
Certified Building Official Legal Management examination within six
months of hire.

(3) Plan review certification is not required for individuals reviewing
one- and two-family dwelling permit applications for the following:

(a) First floor decks attached to a dwelling that:

(A) Extend not more than 12 feet from the dwelling but not closer
than three feet to a property line;

(B) Are not more than 8 feet above grade;

(C) Will not exceed a 70 PSF live load and not a combined live and
dead load of 80 PSF; and

(D) Are not in excess of a 2 horizontal 1 vertical ground slope.

(b) Car ports with a single slope that:

(A) Have a rafter span extending not more than 12 feet from a
dwelling;

(B) Are attached to the dwelling for the full length not to exceed 30
feet;

(C) Have a maximum overhang of two feet that is not closer than
three feet to a property line; and

(D) Will not exceed a combined 80 PSF live and dead load.

(c) Patio covers that:

(A) Have a single slope roof;

(B) Have a rafter span extending not more than 12 feet from the
dwelling;

(C) Are attached to the dwelling the full length not to exceed 30 feet;

(D) Have a maximum overhang of two feet that is not closer than
three feet to a property line; and

(E) Will not exceed a combined 80 PSF live and dead load.

(d) Fences not greater than 8 feet in height.

(e) Garage conversions as an accessory to a one- or two-family
dwelling with no new cut openings in the existing wall.

(f) Window, door, or bathroom remodels where there are no load-
bearing or lateral-bracing wall penetrations.

(g) Pole or manufactured steel structures with a maximum of 3,000
square feet that:

(A) Have a maximum 14-foot eave height;

(B) Are not closer than three feet to the property line and at least 6 feet
from all other buildings on the same lot; and

(C) Fully engineered, including foundation where applicable.

(h) Mechanical equipment for the purposes of determining setback
requirements have been met.

(4) Plan review certification is not required for individuals reviewing
permit applications for buildings or structures that have plans and specifi-
cations provided by the department or a municipality under 2013 Oregon
Laws Chapter 528 (2013 SB 582 Section 4).

(5) The building official is responsible for ensuring that persons per-
forming permit reviews under this section utilize a division-approved
checklist to perform reviews.

(6) The building official may determine based on unusual features,
characteristics or other complicating circumstances that a certified individ-
ual must review a permit application.

(7) Where a jurisdiction routinely performs permit reviews for a type
of project determined by the building official to be similar in complexity to
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the types of projects listed in sections (3) and (4) of this rule, the building
official may submit a checklist to the division for approval. If approved, the

jurisdiction may utilize the checklist in the same manner as section (5).
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 455.030, 455.055, 455.110, 455.720, 455.730 & 2013 OL Ch. 528
Stats. Implemented: ORS 455.030, 455.055,455.110, 455.720, 455.730 & 2013 OL Ch. 528
Hist.: BCD 16-2005(Temp), f. & cert. ef. 7-7-05 thru 12-31-05: BCD 24-2005, f. 9-30-05,
cert. ef. 10-1-05; BCD 4-2006, f. 3-31-06, cert. ef. 4-1-06; BCD 18-2006, f. 12-29-06, cert.
ef. 1-1-07; BCD 6-2010, f. 5-14-10, cert. ef. 7-1-10; BCD 7-2011, f. & cert. ef. 3-11-11; BCD
24-2011, f. 7-26-11, cert. ef. 10-1-11; BCD 7-2013(Temp), f. 7-26-13, cert. ef. 8-1-13 thru
12-31-13; BCD 9-2013, f. 12-16-13, cert. ef. 1-1-14

Rule Caption: Creates additional requirements for municipality
submitting a local amendment request.

Adm. Order No.: BCD 10-2013

Filed with Sec. of State: 12-16-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Amended: 918-020-0370

Rules Repealed: 918-020-0370(T)

Subject: Under the current rule, the division may approve requests
from municipalities for ordinances that represent local amendments
to the state building code. This rule creates new provisions for a local
amendment request when a municipality submits their request to the
Building Codes Division.

Rules Coordinator: Holly A. Tucker—(503) 378-5331

918-020-0370
Local Amendment Requests

(1) A local municipality may request under ORS 455.040 a local
amendment relating to matters covered under the building code, by sub-
mitting to the division, in writing, a local amendment application. The
application must include:

(a) The reason for the request;

(b) The name of, and contact information for, the building official
responsible for submitting the request and enforcing and interpreting the
local amendment if approved;

(c) A copy of the municipality’s proposed local ordinance or adminis-
trative rule; and

(d) A copy of the report required by section (2)(b) of this rule.

(2) Prior to submitting a request for a local amendment under ORS
455.040, a municipality must:

(a) Provide for a public hearing or public meeting in the manner
required by applicable municipal or state law; and

(b) Submit a report to the division. The report must:

(A) Summarize comments received;

(B) Outline the impacts of the local amendment;

(C) Explain how the municipality responded to the substantive con-
cerns and issues raised during the public input period;

(D) Identify the financial or regulatory incentives provided by the
municipality to businesses or contractors impacted by the local amendment
request;

(E) Estimate the fiscal impact of the local amendment.

(i) If the proposed amendment impacts residential construction, iden-
tify the additional construction cost per square foot to develop a 6,000
square foot parcel and to construct a 1,200 square foot detached single fam-
ily dwelling on that parcel; or

(ii) If the proposed amendment impacts commercial construction,
identify the additional construction cost per square foot to develop a 20,000
square foot parcel and to construct a 10,000 square foot B or M occupancy
type. If the proposed amendment does not impact B or M occupancy struc-
tures, then the local jurisdiction shall identify the structure type and provide
similar construction cost information for the impacted type of structure to
the extent it applies to the above parameters.

(F) Describe the stakeholder outreach, summarize groups communi-
cated with and the result of that communication; and

(G) Identify any other communities the municipality discussed the
proposed amendment with and whether a regional solution was considered.

(3) Local amendments shall not contain a severance clause. The con-
tent of the local amendment as interpreted and approved by the division
represents the terms and conditions of the approval. Where one or more
provisions are deemed invalid, the entire local amendment is invalidated.

(4) Once the local amendment request is received, the division will
review the request and the municipality’s proposed amendment, and either
approve the proposed local amendment in whole or in part, or deny the
request. The division may approve the local amendment with conditions.
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(5) Once the local amendment’s provisions are approved by the divi-
sion they cannot be changed. If a municipality wishes to change the provi-
sions, they must submit a new amendment request for the division’s
approval.

(6) The building official for the municipality, identified in subsection
(1)(b) of this rule, requesting the local amendment will be responsible for
enforcing and interpreting the amendment once it is approved.

(7) The division may, upon written request, issue a directive to the
building official to ensure that the local amendment is being administered
according to the terms and conditions of the approval.

(8) A local amendment may be reviewed occasionally by the division
to determine if it continues to be viable.

(9) The division reserves the right to terminate approval of the local
amendment based on new information, including but not limited to,
changes in technology, conflicts with model codes, changes in accepted
practices under the applicable model codes, and failure of the building offi-
cial to uphold the terms, conditions, or any directives related to the local

amendment.
Stat. Auth. ORS 455.030
Stats. Implemented: ORS 455.040
Hist.: BCD 28-2008. f. 12-31-08, cert. ef. 1-1-09; BCD 8-2013(Temp). f. 9-27-13, cert. ef.
10-1-13 thru 3-30-14; BCD 10-2013, f. 12-16-13, cert. ef. 1-1-14

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Establishes the process for accepting consumer
finance licensing applications, renewals, and administrative
actions via NMLS

Adm. Order No.: FCS 7-2013(Temp)

Filed with Sec. of State: 12-31-2013

Certified to be Effective: 1-1-14 thru 6-30-14

Notice Publication Date:

Rules Amended: 441-730-0010, 441-730-0025, 441-730-0030
Subject: This temporary rule establishes the process by which
licensees and prospective applicants must submit applications,
renewals, and other administrative actions through the Nationwide
Mortgage Licensing System and Registry (NMLS). At present, con-
sumer finance lending licensees and prospective applicants submit
licensing materials via paper documentation or by the state’s own
online system. This rule modifies the present licensing and applica-
tion procedures and makes mandatory the transition of all licensing
activity for consumer finance lenders to NMLS. A temporary rule is
necessary to avoid missing key mandatory deadlines with NMLS that
would allow for implementation and result in greater costs to the state
and industry.

Rules Coordinator: Shelley Greiner—(503) 947-7484

441-730-0010
Definitions

(1) “Annual percentage rate” or “APR” means the annual percentage
rate that every licensee is required by Regulation Z of the Federal Truth in
Lending Act (Title I of the Consumer Credit Protection Act) to disclose to
each of its credit customers.

(2) “Borrower” means a natural person.

(3) “Charges” means any one or more of the fees, premiums or other
charges described by ORS 725.340(2)(a), (3) and (4), and other items
charged to a borrower’s account; but the term does not include interest or
deferral charges.

(4) “Deferral charges” means the additional charge assessed by a
licensee made for deferring all unpaid installments as provided by ORS
725.340(2)(b). Deferral charges do not apply to loans with a single payment
payback feature.

(5) “Director” means the Director of the Department of Consumer
and Business Services.

(6) “Finance charge” means the cost of consumer credit as a dollar
amount. It includes any charge payable directly or indirectly by the con-
sumer and imposed directly or indirectly by the creditor as an incident to or
a condition of the extension of credit. It does not include any charge of a
type payable in a comparable cash transaction.

(7) “Formalized grading system” means a formula or computer pro-
gram that determines the creditworthiness of individual borrowers based on
information regarding the borrower’s financial condition, such as the bor-
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rower’s income, assets, debts and financial obligations, and the nature and
value of any collateral used to secure the loan.

(8) “Fully amortized” means characterized by periodic payments, that
if made as scheduled, result in full repayment of the principal and interest
owed on a loan by the end of the loan term.

(9) “License” means a consumer finance license issued under ORS
725.140.

(10) “Legally qualified in this state” means a business is qualified to
conduct business in this state, having made the appropriate filings with the
Secretary of State.

(11) “Licensee” means a person in the business of making loans for
periods of more than 60 days that have periodic payments.

(12) “Loan” means a loan that is subject to the Oregon Consumer
Finance Act.

(13) “Loan underwriting” means a written or otherwise documented
evaluation of the assumption of risk preceding the granting of a loan to a
specific borrower, and may be fulfilled through use of a formalized grading
system. Loan underwriting may be based on one or more of the following:

(a) Credit information furnished by the borrower, such as employ-
ment history, income, and outstanding obligations;

(b) A financial statement that includes income, assets and debts;

(c) Publicly available information concerning the borrower, that may
include the borrower’s credit report;

(d) The borrower’s credit needs and willingness and ability to pay,
including the nature and value of any collateral used to secure the loan.

(14) “Nationwide Mortgage Licensing System and Registry”, or
“NMLS” means a system that the Conference of State Bank Supervisors
and the American Association of Residential Mortgage Regulators and suc-
cessors maintain to register and license mortgage loan originators and non-
depository companies and made available at www.nationwidelicensingsys-
tem.org.

(15) “Periodic payments” means loan repayments scheduled for
monthly or more frequent periods of time.

(16) “Person” means a natural person or an organization, including a
corporation, partnership, proprietorship, association, limited liability com-
pany, or cooperative.

Stat. Auth.: ORS 725.320 & 725.505

Stats. Implemented: ORS 725.110, 725.140, 725.340, & 725.360

Hist.: BB 14, f. & ef. 11-15-76; BB 5-1982, f. 9-1-82, ef. 9-15-82; Renumbered from 805-

075-0007; FCS 12-1988, f. 7-20-88, cert. ef. 8-1-88; FCS 2-2000, . & cert. ef. 2-15-00; FCS

2-2001, f. 1-22-01, cert. ef. 3-22-01; FCS 6-2001(Temp), f. 6-29-01, cert. ef. 7-1-01 thru 12-

25-01; FCS 13-2001, f. & cert. ef. 12-27-01; FCS 22004, f. & cert. ef. 8-5-04; FCS 5-2006,

f. & cert. ef. 12-21-06; FCS 2-2007(Temp), f. 6-29-07, cert. ef. 7-1-07 thru 12-27-07; FCS 3-

2009, f. & cert. ef. 6-2-09; FCS 6-2010, f. & cert. ef. 6-4-10; FCS 7-2013(Temp), f. 12-31-
13, cert. ef. 1-1-14 thru 6-30-14

441-730-0025
License Applications

(1) For purposes of the investigation described in ORS 725.140(1), an
applicant for a license must submit the application via the Nationwide
Mortgage Licensing System and Registry, attested to by an authorized
owner or officer of the applicant.

(2)(a) An applicant, including a person that currently has a license,
must provide the employment history for the proposed manager of the
licensed office for the five years immediately preceding the date of the
application. A licensee employing a new manager may be required to sub-
mit a resume to meet the requirements of this section.

(b) The employment history for a license applicant’s proposed man-
ager must demonstrate verifiable recent experience in traditional lending,
including but not limited to, experience obtained in banking, consumer
finance, or mortgage lending. For purposes of this rule, “recent” means no
less than three years out of the five years immediately preceding the date of
application. Short-term lending experience alone is not a sufficient substi-
tute for the required experience.

(c) At the request of the applicant and in the sole discretion of the
director, education, extensive training, or other business experience may be
substituted for the three out of five years of traditional lending experience.
Factors that the director may consider include relevance of the education,
or the number, complexity and types of transactions handled in the substi-
tuted business experience. Short-term lending experience alone is not a suf-
ficient substitute for the required experience.

(3) A person that is not currently licensed with the director to make
loans must submit:

(a) The employment history for all executive officers, owners, direc-
tors, or managing partners. A resume may be required to meet this require-
ment. At least one-half of the executive officers, owners, directors, or man-
aging partners must have verifiable recent lending experience in banking,
consumer finance, or mortgage lending;
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(b) A business plan, including but not limited to:

(A) Financial and operational history of the applicant, if any;

(B) Copies of any loan documents that are proposed to be used;

(C) A description of the types of loans and the percentage of the dif-
ferent types of loans the applicant proposes to make, the length of the loans
the applicant proposes to make, the interest rates or range of rates the appli-
cant proposes to charge, and any other business activities the licensee will
engage in at the location;

(D) The process by which the applicant will determine that loans to
be made comply with requirements in OAR 441-730-0015(1); and

(E) Funding sources for the loans, including third-party financial
institutions.

(4) Applicants and licensees must comply with the application and
licensing process set forth through NMLS.

(5) A consumer finance lending license shall expire on December 31
of each calendar year. At least 30 days prior to the expiration of the license,
the licensee shall submit a complete renewal request and all prescribed
renewal fees at OAR 441-730-0030 via NMLS. The renewal is not deemed
effective until approved by the Director.

(6) In the event a licensee does not receive renewal approval from the
Director by December 31, the license is deemed to have lapsed in NMLS.
In order to reinstate the license, the licensee must apply for a license rein-
statement using NMLS. Reinstatement is available through NMLS through
the last day of February of the renewal year.

(7) For purposes of ORS 725.140 and this rule, the filing date of an
application is the date the application is complete. An application is deemed
complete on the date:

(a) All required fees have been paid; and

(b) All fully completed documents that are part of an application or
required to be submitted by this rule have been received.

(8) An initial application for licensing is deemed abandoned if:

(a) The director has had one or more incomplete documents as part of
an application for a minimum of 60 days; and

(b) The applicant has not responded within 30 days following a writ-
ten notice from the director requesting submission of all fees, documents,
or information necessary to make the application complete.

(9) An applicant whose initial application has been abandoned may
reapply by submitting a new application including new fees.

(10) Conducting consumer finance activity in the state after an annu-
al license expires and before the license approved for renewal by the
Director constitutes unlicensed consumer finance activity in violation of
ORS 725.045.

(11) The Director may refuse to renew a license if a reason exists
under ORS 725.230.

(12) NMLS shall collect any fees on behalf of the Director that are
required to be paid to the Director by applicants and licensees as authorized
by ORS 725.185(1). NMLS is required to forward to the Department of
Consumer and Business Services, pursuant to the terms of the written
agreement between the Department of Consumer and Business Services

and the Conference of State Bank Supervisors and its subsidiaries.
Stat. Auth.: ORS 725.505
Stats. Implemented: ORS 725.120 & 725.140
Hist.: FCS 5-2006, f. & cert. ef. 12-21-06; FCS 3-2009, f. & cert. ef. 6-2-09; FCS 6-2010, f.
& cert. ef. 6-4-10; FCS 7-2013(Temp), f. 12-31-13, cert. ef. 1-1-14 thru 6-30-14

441-730-0030
Fees, Charges Licensees Pay the Director

(1) In addition to any fees required to participate in NMLS, an appli-
cant or licensee shall pay:

(a) $600 for an initial application for each location to be licensed; and

(b) $600 for renewal for each licensed location, due and payable on
January 1 of each calendar year.

(2) The rate of charge payable by a licensee is $75 an hour per person
payable by the licensee for the director and each examiner and other divi-
sion employee used in an examination conducted under ORS 725.312 and
for extra services provided a licensee under 725.185(2).

(3) Notwithstanding the rate of charge fixed by section (2) of this rule:

(a) If an examiner from the division or the director is required to trav-
el out of state to conduct the examination or provide extra services, the rate
of charge payable by the licensee is $75 an hour per person, plus actual cost
of travel. Actual travel costs include air fare, lodging, food, car usage out
of state, mileage to the Oregon airport and return, and travel time beginning
from the departure time and ending at the departure time at the destination
city;

(b) If the extra services or examination is performed by a consultant
hired by contract for the particular service or examination, the charge
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payable by the licensee is the actual cost to the division of the contract con-
sultant.

(4) As used in this rule, “extra services” means any attention other
than an examination given under ORS 725.310.

(5) In addition to the charges fixed by sections (2) and (3) of this rule,
the director will collect from a licensee any additional costs directly attrib-
utable to extra services given the licensee under ORS 725.185 or a special
examination given the licensee under 725.310.

(6) The director may by order reduce the fees assessed for any spe-
cific year.

Stat. Auth.: ORS 725.185

Stats. Implemented: ORS 725.185

Hist.: FID 8-1985, f. & ef. 12-31-85; FCS 2-1988, f. 1-29-88, cert. ef. 2-1-88; Renumbered

from 805-075-0015; FCS 12-1988, f. 7-20-88, cert. ef. 8-1-88; FCS 1-1989, f. 1-18-89, cert.

ef. 2-1-89; FCS 1-2001, f. 1-22-01, cert. ef. 2-1-01; FCS 4-2003, f. 12-30-03 cert. ef. 1-1-04;

FCS 4-2004, f. 11-1-04, cert. ef. 1-1-05; FCS 3-2005, f. & cett. ef. 9-6-05; FCS 1-2008, £.&

cert. ef. 1-28-08; FCS 2-2009, . & cert. ef. 2-3-09; FCS 3-2009, f. & cert. ef. 6-2-09; FCS

6-2010, f. & cert. ef. 6-4-10; FCS 7-2013(Temp), f. 12-31-13, cert. ef. 1-1-14 thru 6-30-14

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Update of Holding Company Rules Including
Enterprise Report and Prior Notice of Acquisitions

Adm. Order No.: ID 7-2013

Filed with Sec. of State: 12-26-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Adopted: 836-027-0125, 836-027-0140

Rules Amended: 836-027-0005, 836-027-0010, 836-027-0030, 836-
027-0035, 836-027-0045, 836-027-0050, 836-027-0100

Subject: These new and amended rules related to holding compa-
nies incorporate changes necessary as a result of legislation passed
by the 2013 Legislative Assembly. The major changes are to adopt
the forms and requirements for an annual enterprise report for hold-
ing companies and the pre-acquisition notification required to be
filed by a domestic insurer that is proposing a merger or acquisition
or by a non-domiciliary insurer licensed to do business in this state.
The rules are based on the National Conference of Insurance Com-
missioners’ Model Regulation #450, Insurance Holding Company
System Model Regulation with Reporting Forms and Instructions.
The proposed rules include the two new forms as exhibits.

Rules Coordinator: Victor Garcia— (503) 947-7260

836-027-0005
Definitions

(1) Unless the context otherwise requires, as used in OAR 836-027-
0005 to 836-027-0180:

(a) “Executive officer” means chief executive officer, chief operating
officer, chief financial officer, treasurer, secretary, controller and any other
individual performing functions corresponding to those performed by the
foregoing officers under whatever title.

(b) “Foreign insurer” includes an alien insurer except where specifi-
cally noted otherwise.

(c) “Form A” means the form prescribed by OAR 836-027-0100,
Exhibit 1, Form A.

(d) “Form B” means the form prescribed by OAR 836-027-0010,
Exhibit 2, Form B.

(e) “Form C”
Exhibit 3, Form C.

(f) “Form D”
Exhibit 4, Form D.

(g) “Form E”
Exhibit 5, Form E.

(h) “Form F”
Exhibit 6, Form F.

(I) “Ultimate controlling person” means the person who is not con-
trolled by any other person.

(2) Unless the context requires otherwise, other terms used in OAR

836-027-0005 to 836-027-0180 are used as defined in ORS 732.548.
[ED. NOTE: Exhibits referenced are available from the agency.]
Stat. Auth.: ORS 732.572
Stats. Implemented: ORS 732.517 - 732.592
Hist.: IC 68, f. & ef. 6-22-76; ID 8-1993, f. & cert. ef. 9-23-93; ID 15-1996, f. & cert. ef. 11-
12-96; ID 7-2013, f. 12-26-13, cert. ef. 1-1-14

means the form prescribed by OAR 836-027-0012,
means the form prescribed by OAR 836-027-0160,
means the form prescribed by OAR 836-027-0125,

means the form prescribed by OAR 836-027-0140,
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836-027-0010
Registration of Insurers — Statement Filing

An insurer required to file an annual registration statement pursuant
to ORS 732.517 to 732.592 shall:

(1) Furnish the required information on Form B, which is incorporat-
ed in and made a part of this rule as Exhibit 2.

(2) Include a statement that the insurer’s board of directors oversees

corporate governance and internal controls.
[ED. NOTE: Exhibits referenced are available from the agency.]
Stat. Auth.: ORS 732.572
Stats. Implemented: ORS 732.517 - 732.592
Hist.: IC 68, f. & ef. 6-22-76; ID 8-1993, f. & cert. ef. 9-23-93; ID 13-1993, f. & cert. ef. 12-
1-93; ID 15-1996, f. & cert. ef. 11-12-96; ID 7-2013, f. 12-26-13, cert. ef. 1-1-14

836-027-0030
Forms; General Requirements

(1) Forms A, B, C, D, E and F are intended to be guides in the prepa-
ration of the statements required by ORS 732.517 to 732.592, including but
not limited to the registration provisions thereof. The forms are not intend-
ed to be blank forms that are to be filled in. The statements filed shall con-
tain the numbers and captions of all items, but the text of the items may be
omitted if the answers to the items are prepared so as to indicate clearly the
scope and coverage of the items. All instructions, whether appearing under
the items of the form or elsewhere, are to be omitted. Unless expressly pro-
vided otherwise, if any item is inapplicable or the answer to any item is in
the negative, an appropriate statement to that effect shall be made.

(2) One complete copy of each statement, including exhibits and all
other papers and documents filed as a part of the statement, shall be filed
with the Director of the Department of Consumer and Business Services by
personal delivery or mail. A copy of Form C shall be filed in each state in
which an insurer is authorized to do business if the Commissioner of that
state has notified the insurer of its request in writing. An insurer who has
been so notified shall file the form not later than the 30th day after the date
of receipt of the notice. At least one of the copies shall be manually signed
and certified in the manner prescribed on the form. Unsigned copies shall
be conformed. If the signature of any person is affixed pursuant to a power
of attorney or other similar authority, a copy of such power of attorney or
other authority shall also be filed with the statement.

(3) If an applicant requests a hearing on a consolidated basis under
section 4, chapter 370, Oregon Laws 2013, in addition to filing the Form A
with the director, the applicant must file electronically a copy of Form A
with the National Association of Insurance Commissioners.

(3) Statements must be prepared on paper 8-1/2” X 117 or 8-1/2” X
13” in size and bound at the top or the top left-hand corner. Exhibits and
financial statements, unless specifically prepared for the filing, may be sub-
mitted in their original size. All copies of any statement, financial state-
ments or exhibits shall be clear, easily readable, and suitable for photo-
copying. Debits in credit categories and credits in debit categories shall be
designated so as to be clearly distinguishable as such on photocopies.
Statements shall be in the English language and monetary values shall be
stated in United States currency. If any exhibit or other paper or document
filed with the statement is in a foreign language, it shall be accompanied by
a translation into the English language and any monetary value shown in a
foreign currency shall be converted into United States currency.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 732.572

Stats. Implemented: ORS 732.517 - 732.592

Hist.: IC 68, f. & ef. 6-22-76; ID 8-1993, f. & cert. ef. 9-23-93; ID 15-1996, f. & cert. ef. 11-
12-96; ID 19-2006, f. & cert. ef. 9-26-06; ID 7-2013, f. 12-26-13, cert. ef. 1-1-14

836-027-0035
Forms; Incorporation by Reference, Summaries, and Omissions

(1) Information required by any item of Form A, B, D, E or F may be
incorporated by reference in answer or partial answer to any other item.
Information contained in any financial statement, annual report, proxy
statement, statement filed with a governmental authority or any other doc-
ument may be incorporated by reference in answer or partial answer to any
item of Form A, B, D, E or F if the document or paper is filed as an exhib-
it to the statement. Excerpts of documents may be attached as exhibits if the
documents are extensive. Documents currently on file with the Director
that were filed within three years need not be filed as exhibits. References
to information contained in exhibits or in documents already on file shall
clearly identify the material and shall specifically indicate that such mate-
rial is to be incorporated by reference in answer to the item. Matter shall not
be incorporated by reference in any case in which the incorporation would
render the statement incomplete, unclear, or confusing.

(2) If an item requires a summary or outline of the provisions of any
document, only a brief statement of the pertinent provisions of the docu-
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ment shall be made. The summary or outline may in addition incorporate
by reference particular parts of any exhibit or document currently on file
with the Director that was filed within three years and may be qualified in
its entirety by such reference. If two or more documents required to be filed
as exhibits are substantially identical in all material respects except as to the
parties thereto, the dates of execution or other details, a copy of only one of
such documents need be filed, but it shall have attached a schedule identi-
fying the omitted documents and setting forth the material details in which

such documents differ from the documents of which a copy is filed.
Stat. Auth.: ORS 731 & 732.705
Stats. Implemented: ORS 732.523, 732,552 & 732.574
Hist.: IC 68, f. & ef. 6-22-76; ID 8-1993, f. & cert. ef. 9-23-93; ID 7-2013, f. 12-26-13, cert.
ef. 1-1-14

836-027-0045
Forms; Additional Information and Exhibits

In addition to the information expressly required to be included in
Forms A, B, C, D, E and F there shall be included further material infor-
mation, if any, as may be necessary to make the information contained in
the form not misleading. The person filing may also file exhibits in addition
to those expressly required by the statement. Such exhibits shall be marked

to indicate clearly the subject matters to which they refer.
Stat. Auth.: ORS 731 & 732.705
Stats. Implemented: ORS 732.523, 732,552, 732.553 & 732.574
Hist.: IC 68, f. & ef. 6-22-76; ID 8-1993, f. & cert. ef. 9-23-93; ID 7-2013, f. 12-26-13, cert.
ef. 1-1-14

836-027-0050
Instructions; Amendments

A change to Form A, B, C, D, E and F shall include on the top of the
cover page the phrase: “Change No. to” and shall indicate the date

of the change and not the date of the original filing.
Stat. Auth.: ORS 731 & 732.705
Stats. Implemented: ORS 732.523, 732,552, 732.554 & 732.574
Hist.: IC 68, f. & ef. 6-22-76; ID 8-1993, f. & cert. ef. 9-24-93; ID 7-2013, f. 12-26-13, cert.
ef. 1-1-14

836-027-0100
Acquisition of Control — Statement Filing

A person required to file a statement pursuant to ORS 732.517 to
732.592 shall furnish the required information on Form A, which is incor-
porated in and made a part of this rule as Exhibit 1. The person also shall
furnish the required information on Form E, which is incorporated in and

made a part of this rule as Exhibit 5 and described in OAR 836-027-0125.
[ED. NOTE: Exhibits referenced are available from the agency.]
Stat. Auth.: ORS 732.705
Stats. Implemented: ORS 732.517 - 732.592
Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 15-1996, f. & cert. ef. 11-12-96; ID 7-2013, f. 12-
26-13, cert. ef. 1-1-14

836-027-0125
Pre-Acquisition Notification

(1) If a domestic insurer, including any person controlling a domestic
insurer, is proposing a merger or acquisition under ORS 732.523, the per-
son must file a pre-acquisition notification form, Form E, as required under
section 6, chapter 370, Oregon Laws 2013.

(2) If a non-domiciliary insurer licensed to do business in this state is
proposing a merger or acquisition pursuant to sections 4 to 8, chapter 370,
Oregon Laws 2013, that person shall file a pre-acquisition notification
form, Form E. A pre acquisition notification form need not be filed if the
acquisition is beyond the scope of sections 5 to 8, chapter 370, Oregon
Laws 2013.

(3) In addition to the information required by Form E, the director
may require an opinion from an economist as to the competitive impact of

the proposed acquisition.
Stat. Auth.: ORS 732.705
Stats. Implemented: ORS 732.517-732.592
Hist.: ID 7-2013, f. 12-26-13, cert. ef. 1-1-14

836-027-0140
Enterprise Risk Report

The ultimate controlling person of an insurer required to file an enter-
prise risk report under section 10, chapter 370, Oregon Laws 2013shall fur-
nish the required information on Form F, which is incorporated in and made

a part of this rule as Exhibit 6.
Stat. Auth.: ORS 732.705
Stats. Implemented: ORS 732.517-732.592
Hist.: ID 7-2013, f. 12-26-13, cert. ef. 1-1-14
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Rule Caption: Defining Terms and Clarifying when Director will
seek restitution on behalf of a consumer

Adm. Order No.: ID 8-2013(Temp)

Filed with Sec. of State: 12-31-2013

Certified to be Effective: 12-31-13 thru 6-20-14

Notice Publication Date:

Rules Adopted: 836-007-0001

Subject: Enrolled Senate Bill 414 (2013 Legislative Session) gives
the Director of the Department of Consumer and Business Services
the authority to seek restitution on a consumer’s behalf for actual
damages the consumer suffers as a result of an insurer’s violation of
a provision of the Insurance Code or applicable federal law or the
insurer’s breach of an insurance contract or policy. The bill also gives
the director authority to seek other equitable relief on behalf of con-
sumers. This rule defines applicable terms and clarifies when the
director will or will not seek restitution.

Rules Coordinator: Victor Garcia— (503) 947-7260

836-007-0001
Actions by Director for Restitution or Other Equitable Relief

(1) As used in this rule:

(a) “Consumer” means an insured under a policy that is the subject of
the enforcement action.

(b) “Actual damages” means reasonably foreseeable monetary losses.

(c) “Equitable relief” means injunctive relief, specific performance of
a contract provision or specific performance of a provision of the Insurance
Code or rules implementing the Insurance Code or applicable federal law.

(2) The Director of the Department of Consumer and Business
Services:

(a) May seek restitution of actual damages or other equitable relief on
a consumer’s behalf only when the director takes an action against an insur-
er under ORS 731.256(1).

(b) Will not seek relief under subsection (a) of this section for any
consumer who is entitled to a remedy under ORS Chapter 656; and

(c) May reduce actual damages upon a showing that the consumer has

failed to reasonably mitigate damages.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 731.256
Hist.: ID 8-2013(Temp), f. & cert. ef. 12-31-13 thru 6-20-14

Rule Caption: Limited License to Allow Owner of Self-Service
Storage Facility to Sell Insurance to Occupants

Adm. Order No.: ID 9-2013

Filed with Sec. of State: 12-31-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Adopted: 836-071-0405, 836-071-0410, 836-071-0415,
836-071-0420, 836-071-0425, 836-071-0430

Subject: These rules establish the application materials and
requirements for a self-service storage owner to obtain a limited lines
insurance license. The rules also establish requirements for the main-
tenance of employee information and the required training program;
and the limited license renewal process applicable to self-service
storage facilities. The proposed rules are necessary to implement
recent legislation enacted by the 2013 Legislative Assembly, House
Bill 2845.

Rules Coordinator: Victor Garcia— (503) 947-7260

836-071-0405
Statutory Purpose and Authority

(1) OAR 836-071-0405 to 836-071-0425 apply to an owner who
issues, sells or offers for sale insurance coverage to occupants at a self-serv-
ice storage facility.

(2) OAR 836-071-0405 to 836-071-0425 are adopted pursuant to the
authority in section 8, chapter 280, Oregon Laws 2013 and ORS Chapter
744, for the purpose of implementing sections 2 to 8, Chapter 280, Oregon

Laws 2013.
Stat. Auth.: ORS 731.244; sect. 8, ch. 280, OL 2013
Stats. Implemented: Sects. 2 to 8, ch. 280, OL 2013
Hist.: ID 9-2013, f. 12-31-13, cert. ef. 1-1-14
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836-071-0410
Limited License Application, Self-Service Storage Facility; Required
Information

(1) An applicant for a self-service storage facility limited license shall
submit electronically to the Director of the Department of Consumer and
Business Services a self-service storage limited license application in
accordance with instructions located on the Insurance Division Website at
WWwWw.insurance.oregon.gov .

(2) The applicant shall include all of the following information in the
limited license application:

(a) The applicant’s corporate, firm or other business entity name, the
business address, electronic mail address and telephone number of the prin-
cipal place of business and the business address and telephone number of
each self-service storage facility at which the applicant will transact busi-
ness under the limited license;

(b) All assumed business names and other names under which the
applicant will engage in business under the limited license;

(c) Certification that the applicant is the owner of all locations includ-
ed on the application;

(d) Whether the applicant or any agent or authorized representative of
the applicant has:

(A) Been convicted of or indicted for a crime, including a felony
involving dishonesty or a breach of trust to which 18 U.S.C. 1033 applies;

(B) Had a judgment entered against the applicant or person designat-
ed by the applicant as being responsible for the applicant’s compliance, for
fraud;

(C) A claim of indebtedness by an insurer or agent, and the details of
any such indebtedness; or

(D) Had any license to act in any occupational or professional capac-
ity in this or any other state refused, revoked or suspended;

(E) Filed for bankruptcy or been adjudged bankrupt;

(e) All states and provinces of Canada in which the applicant current-
ly holds a license to engage in the transaction of insurance, or has held such
a license within ten years prior to the date of the application

(f) Any other information requested by the director.

(3) Each application shall be accompanied by a $200 fee.
Stat. Auth.: ORS 731.244 & 744.001; sect. 8, ch. 280, OL 2013

Stats. Implemented: Sects. 2 to 8, ch. 280, OL 2013

Hist.: ID 9-2013, f. 12-31-13, cert. ef. 1-1-14

836-071-0415
Materials and Requirements of Application

(1) Prior to selling any insurance to an occupant of a self-service stor-
age facility, an applicant shall provide written material to the Director of the
Department of Consumer and Business Services for approval as required by
section 4, chapter 280, Oregon Laws 2013.

(2) In addition to providing written material at the time of initial
licensing, the licensee must provide the director with any materials that
change during the term of the license.

(3) The written material provided must:

(a) Comply with the requirements of section 4, chapter 280, Oregon
Laws 2013; and

(b) Provide an assurance that the enrolled customer may cancel the
storage unit insurance coverage at any time and that the person paying the
premium shall receive a refund of the unused portion of any amount that
has been paid for coverage. A reasonable administrative fee may be charged

in an amount not to exceed 10 percent of the refund due.
Stat. Auth.: ORS 731.244; sect. 8, ch. 280, OL 2013
Stats. Implemented: Sects. 2 to 8, ch. 280, OL 2013
Hist.: ID 9-2013, f. 12-31-13, cert. ef. 1-1-14

836-071-0420
Requirements for Limited Licensee, List of Employees Selling
Coverage; Training Program

(1) A limited licensee shall maintain at all times standard operating
procedures to assure that all employees, agents and authorized representa-
tives are authorized to issue, sell or offer for self-service storage unit prop-
erty insurance coverage to a customer. The training program must instruct
the employees or agents about the coverage the insurance provides and
about the provisions of sections 2 to 8, chapter 280, Oregon Laws 2013.
The limited licensee must provide a description of these procedures to the
director at anytime that a change is made, at the time that the limited license
is renewed or at any time at the request of the director.

(2) A limited licensee must ensure that the information required under
section 280 chapter 280 Oregon Laws 2013, is included in any training pro-
gram for the limited licensee’s employees, agents and authorized represen-
tatives who will be issuing, selling or offering for sale self-service storage
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insurance coverage. The licensee must maintain a list of all employees
trained to sell coverage. The licensee must provide the list to the director
upon request, within 21 calendar days.

(3) A limited licensee must provide certification by the entity or the
applicant that the written disclosure materials made available to prospective
customers will be maintained by the entity or the applicant for a period of
seven years and must be made available to the Department of Consumer

and Business Services director upon request within 21 calendar days.
Stat. Auth.: ORS 731.244; sect. 8, ch. 280, OL 2013
Stats. Implemented: Sects. 2 to 8, ch. 280, OL 2013
Hist.: ID 92013, f. 12-31-13, cert. ef. 1-1-14

836-071-0425
Limited License Renewal

(1) A limited license expires on the last day of the month in which the
second anniversary of the initial issuance date occurs. Thereafter, the limit-
ed license shall expire on the second anniversary following each renewal.

(2) A limited licensee applying for renewal must submit the following
to the director electronically as set forth on the website of the National
Insurance Producer Registry in accordance with instructions located on the
Insurance Division website at www.insurance.oregon.gov. The renewal
application must include:

(a) A completed renewal application on the form entitled “Renewal
Notice for Self-Service Storage Insurance Vendors.” must be returned to the
director electronically in accordance with instructions set forth on
Insurance Division website not later than the limited license expiration
date.

(b) An updated certification by the supervising entity or the limited
licensee that all employees, agents and authorized representatives involved
in the issuance, sale or offering for sale of self-service storage coverage to
customers have completed or will complete the training program outlined
in section (2)(c) of this rule, prior to issuing, selling or offering for sale self
-service storage insurance coverage.

(c) An outline of and copies of materials the licensee uses in the train-
ing program. The director may request copies of materials annually or at
renewal and at the time of any change in materials. The entity must present
a complete copy of materials at renewal. In addition, materials the entity
must present the materials at the time of any change and at any time upon
the request of the director.

(d) A renewal fee of $200.

(3) The director may allow a limited licensee not more than 30 days
after the limited license expiration date to submit missing information on
the renewal application form if the renewal application, fees, certification
and disclosure materials have been submitted on or before the expiration
date.

(4) The director may request on the renewal application any informa-
tion requested on the original application for a limited license.

(5) An expired limited license may be renewed up to one year after
the limited license expiration date. The fee to renew an expired limited
license is $250.

Stat. Auth.: ORS 731.244 & 744.001; Sect. 8, ch. 280, OL 2013

Stats. Implemented: Sects. 2 to 8, ch. 280, OL 2013

Hist.: ID 9-2013, f. 12-31-13, cert. ef. 1-1-14

836-071-0430
Remission to Insurer; Funds Held in Trust; Compensation

(1) If authorized by an insurer the limited licensee that bills and col-
lects the cost of self-service storage insurance coverage from an enrolled
customer is not required to deposit the amount paid in a segregated account
but shall remit the amount collected to the insurer or the supervising entity
within 60 days of receipt from the enrolled customer.

(2) Moneys collected by a limited licensee from the enrolled customer
for the cost of the self-service storage insurance are considered funds held
by the licensee in trust for the benefit of the insurer.

(3) A limited licensee may receive compensation from an insurer for
billing and collecting the cost of self-service storage insurance coverage
purchased by enrolled customers.

(4) Limited licensees and insurers operating under a self-service stor-
age limited license are not subject to ORS 744.083 and 744.084 for pur-

poses of premium collected for self-service storage insurance.
Stat. Auth.: ORS 731.244, 744,001 & 744.083; Sec. 8, ch. 280, OL 2013
Stats. Implemented: Sec. 2 to 8, ch. 280, OL 2013
Hist.: ID 92013, f. 12-31-13, cert. ef. 1-1-14

Rule Caption: Temporary Rules Establishing Procedures, Fee and
Application for Pharmacy Benefit Managers’ Registration and
Renewal
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Adm. Order No.: ID 10-2013(Temp)

Filed with Sec. of State: 12-31-2013

Certified to be Effective: 1-2-14 thru 6-30-14

Notice Publication Date:

Rules Adopted: 836-200-0400, 836-200-0405, 836-200-0410,
836-200-0415, 836-200-0420

Subject: Beginning January 1, 2014, individuals or business entities
that contract with pharmacies on behalf of an insurer, a third-party
administrator or the Oregon Prescription Drug Program (established
in ORS 414.312) to process claims, pay pharmacies or negotiate
rebates for prescription drugs or medical supplies, must register
annually with the Department of Consumer and Business Services
(DCBS). These temporary rules establish the procedures for regis-
tration and renewal of registration necessary to allow pharmacy ben-
efit managers to comply with the requirements of the new law.
Rules Coordinator: Victor Garcia— (503) 947-7260

836-200-0400
Statement of Purpose; Authority; Applicability

(1) OAR 836-200-00400 to 836-200-0420 are adopted under the
authority of section 3, chapter 570, Oregon Laws 2013 for the purpose of
implementing sections 2 and 3, chapter 570, Oregon Laws 2013.

(2) For any registration completed between January 2, 2014 and
August 31, 2015 the first annual renewal of the registration shall be

September 1,2015.
Stat. Auth.: ORS 731.244 & sect. 3, ch. 570, OL 2013
Stats. Implemented: Sect. 2 & 3, ch. 570, OL 2013
Hist.: ID 10-2013(Temp), f. 12-31-13, cert. ef. 1-2-14 thru 6-30-14

836-200-0405
Application Requirements for Pharmacy Benefit Manager

(1) Each pharmacy benefit manager conducting business in Oregon
must register with the Department of Consumer and Business Services. To
register as a pharmacy benefit manager, the entity must complete a
Pharmacy Benefit Manager Application, Exhibit 1 of this rule.

(2) An applicant for registration as a pharmacy benefit manager shall
include in the application:

(a) The identity of the pharmacy benefit manager;

(b) The name, business address and contact person for the pharmacy
benefit manager: and

(c) Where applicable, the FEIN number for the entity.

(3) A pharmacy benefit manager shall provide information on any
material modification to the information provided by the pharmacy benefit
manager in its application for registration not later than 30 days after the
modification.

(4) The application for registration as a pharmacy benefit manager
must include a fee of $50. The fee under this section must be submitted
with the filing.

Stat. Auth.: ORS 731.244 & sect. 3, ch. 570, OL 2013

Stats. Implemented: Sect. 2 & 3, ch. 570, OL 2013
Hist.: ID 10-2013(Temp), f. 12-31-13, cert. ef. 1-2-14 thru 6-30-14

836-200-0410
Renewal of Pharmacy Benefit Registration

(1) All pharmacy benefit registrations expire on September 1 unless
renewed on or before that date. A registrant must renew the registration by
submitting a renewal application and renewal fee to the Director of the
Department of Consumer and Business Services. The application to renew
a registration as a pharmacy benefit manager must include a renewal fee of
$50.

(2) A registered pharmacy benefit manager shall include with the
renewal application any change in the information submitted since the reg-
istrant initially registered or last renewed the pharmacy benefit manager
registration.

Stat. Auth.: ORS 731.244 & sect. 3, ch. 570, OL 2013

Stats. Implemented: Sect. 2 & 3, ch. 570, OL 2013
Hist.: ID 10-2013(Temp), f. 12-31-13, cert. ef. 1-2-14 thru 6-30-14

836-200-0415
Registration Requirements Not Exclusive

Compliance with the filing requirements of OAR 836-200-0400 to
836-200-0420 are additional to and not in lieu of filing and other require-
ments established by law for the purpose of doing business in this state,
including but not limited to compliance with filing requirements of the
Secretary of State applicable to assumed business names and applicable to
the business structure of an applicant.
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Stat. Auth.: ORS 731.244 & sect. 3, ch. 570, OL 2013
Stats. Implemented: Sect. 2 & 3, ch. 570, OL 2013
Hist.: ID 10-2013(Temp), f. 12-31-13, cert. ef. 1-2-14 thru 6-30-14

836-200-0420
Service on Registrant

The Director of the Department of Consumer and Business Services
may make service on a registered pharmacy benefit manager at the address
shown on the current registration of the pharmacy benefit manager on file

with the director, in the manner provided in ORS 183.310 to 183.550.
Stat. Auth.: ORS 731.244 & sect. 3, ch. 570, OL 2013
Stats. Implemented: Sect. 2 & 3, ch. 570, OL 2013
Hist.: ID 10-2013(Temp), f. 12-31-13, cert. ef. 1-2-14 thru 6-30-14

Rule Caption: Revisions to Administrative Streamlining and
Simplification Rules
Adm. Order No.: ID 11-2013
Filed with Sec. of State: 12-31-2013
Certified to be Effective: 1-1-14
Notice Publication Date: 11-1-2013
Rules Amended: 836-100-0100, 836-100-0105, 836-100-0110, 836-
100-0115
Subject: These rules adopt two newly developed Oregon Compan-
ion Guides X12N/005010X221 Health Care Payment/Advice (835)
and X12N/005010X212 Claim Status Request and Response
(276/277). The Oregon Health Authority recommends adoption of
these Companion Guides in furtherance of the state’s goal of admin-
istrative streamlining in health care transactions as required under
ORS 743.062. In addition to adding these new Companion Guides,
these rules eliminate a waiver provision that becomes obsolete on
January 1, 2014. The requirement to comply now specifies that use
of the companion guides is required to the extent possible, thus elim-
inating the need for the waiver provision. The rules also make minor,
technical corrections to the rules.

The amendments to these rules will apply on and after January 1,
2014.
Rules Coordinator: Victor Garcia— (503) 947-7260

836-100-0100
Authority; Purpose; Scope

(1) OAR 836-100-0100 to 836-100-0120 are adopted by the Director
of the Department of Consumer and Business Services pursuant to ORS
743.061. The purpose of OAR 836-100-0100 to 836-100-0120 is to estab-
lish the uniform administrative standards that health insurers and health
care entities are required to comply with under ORS 743.061. The uniform
standards have been developed by the Office for Oregon Health Policy and
Research in consultation with stakeholders pursuant to ORS 743.062.

(2) The uniform standards adopted under OAR 836-100-0100 to 836-
100-0120 apply to all health insurers and health care entities in Oregon as

specified in each companion guide.
Stat. Auth.: ORS 731.244 & 743.061
Stats. Implemented: ORS 743.061
Hist.: ID 12-2011, f. & cert. ef. 7-15-11; ID 11-2013, f. 12-31-13, cert. ef. 1-1-14

836-100-0105
Definitions

(1) “Electronic transaction” means to conduct a transaction:

(a) Through the use of a computer program or an electronic or other
automated means independently to initiate an action or respond to elec-
tronic records or performances in whole or in part, without review or action
by an individual; or

(b) Through the use of a web portal or the internet.

(2)(a) “Health care entity” includes:

(A) A health care service contractor as required under ORS 750.055;

(B) A multiple employer welfare arrangement as required under ORS
750.333;

(C) A prepaid managed care health services organization as defined in
ORS 414.736;

(D) Any entity licensed as a third party administrator under ORS
744.702;

(E) Any person or public body that either individually or jointly estab-
lished a self-insurance plan, program or contract, including but not limited
to persons and public bodies that are otherwise exempt from the Insurance
Code under ORS 731.036;
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(F) A health care clearinghouse or other entity that processes or facil-
itates the processing of health care financial and administrative transactions
from a nonstandard format to a standard format; and

(G) Any other person identified by the department that processes
health care financial and administrative transactions between a health care
provider and an entity described in this subsection.

(b) “Health care entity” does not include a pharmacy or a pharmacy
benefits manager.

(3) “Health insurer” means any insurer authorized to transact health
insurance in Oregon.

(4) “Oregon Companion Guide” means one of the compilations of
uniform standards adopted by the Department of Consumer and Business
Services and posted on the Oregon Insurance Division’s website that pro-
vide standards for health care financial and administrative transactions. The
following Oregon Companion Guides are applicable to respective transac-
tions with health insurers and health care entities in Oregon:

(a) Oregon Companion Guide for the Implementation of the ASC
X12N/005010X279 Health Care Eligibility Benefit Inquiry and Response
(270/271).

(b) Oregon Companion Guide for the Implementation of the ASC
X12/005010X212: Claim Status Request and Response (276/277).

(c) The Oregon Companion Guide for the Implementation of the EDI
Transaction: ASC X12N/005010X221 Health Care Claim Payment/Advice
(835).

(d) The Oregon Companion Guide for the Implementation of the EDI
Transaction: ASC X12/005010X222 Health Care Claim: Professional
(837).

(e) The Oregon Companion Guide for the Implementation of the EDI
Transaction: ASC X12/005010X223 Health Care Claim: Institutional
(837).

(f) The Oregon Companion Guide for the Implementation of the EDI
Transaction: ASC X12/005010X224 Health Care Claim: Dental (837).

(5) “Oregon Companion Guide Oversight Committee” means the
committee appointed jointly by the Department of Consumer and Business
Services and the Oregon Health Authority to carry out the responsibilities
under OAR 836-100-0120.

(6) “Provider” means a health care provider that provides health care
or medical services within Oregon for a fee and is eligible for reimburse-

ment for these services.
Stat. Auth.: ORS 731.244 & 743.061
Stats. Implemented: ORS 743.061
Hist.: ID 12-2011, f. & cert. ef. 7-15-11; ID 16-2011, f. & cert. ef. 10-31-11; ID 11-2013, f.
12-31-13, cert. ef. 1-1-14

836-100-0110
Adoption of Standards

(1) On or after October 1, 2012, to the extent possible, all health
insurers and health care entities must conduct eligibility benefit inquiry and
response transactions with health care providers as electronic transactions
that conform to the uniform standards developed by the Office for Oregon
Health Policy and Research pursuant to ORS 743.062 as set forth in the
Oregon Companion Guide for Health Care Eligibility Benefit Inquiry and
Response in accordance with the following schedule:

(2) On and after October 1, 2012, to the extent possible, all health
insurers and health care entities must conduct claims or encounter transac-
tions with health care providers in conformance with the uniform standards
developed by the Office for Oregon Health Policy and Research pursuant
to ORS 743.062 as set forth in the Oregon Companion Guide for Health
Care Claim: Professional, Oregon Companion Guide for Health Care
Claim: Institutional and Oregon Companion Guide for Health Care Claim:
Dental in accordance with the following schedule:

(3) On and after January 1, 2014, to the extent possible, all health
insurers and health care entities must conduct claims payment or advice
transactions with health care providers as electronic transactions that con-
form to the uniform standards developed by the Office for Oregon Health
Policy and Research pursuant to ORS 743.062 as set forth in the Oregon
Companion Guide for Health Care Claim Payment or Advice.

(4) On and after January 1, 2014, to the extent possible, all health
insurers and health care entities must conduct claims status request and
response transactions with health care providers as electronic transactions
that conform to the uniform standards developed by the Office for Oregon
Health Policy and Research pursuant to ORS 743.062 as set forth in the

Oregon Companion Guide for Claim Status Request and Response.
Stat. Auth.: ORS 731.244 & 743.061
Stats. Implemented: ORS 743.061
Hist.: ID 12-2011, f. & cert. ef. 7-15-11; ID 16-2011, f. & cert. ef. 10-31-11; ID 11-2013, f.
12-31-13, cert. ef. 1-1-14
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836-100-0115
Waiver

If the director has granted a waiver before January 1,2014, upon expi-
ration of the waiver, the health insurer or health care entity shall comply

with the requirements of OAR 836-100-0100.
Stat. Auth.: ORS 731.244 & 743.061
Stats. Implemented: ORS 743.061
Hist.: ID 12-2011, f. & cert. ef. 7-15-11; ID 16-2011, f. & cert. ef. 10-31-11; ID 11-2013, f.
12-31-13, cert. ef. 1-1-14

Rule Caption: Implementing State and Federal Health Insurance
Reforms, Revise Reporting Mechanisms and Correct Obsolete
Rule Language

Adm. Order No.: ID 12-2013

Filed with Sec. of State: 12-31-2013

Certified to be Effective: 1-1-14

Notice Publication Date: 11-1-2013

Rules Adopted: 836-010-0051, 836-053-0002, 836-053-0008,
836-053-0009, 836-053-0063, 836-053-0211, 836-053-0221, 836-
053-0431, 836-053-0472, 836-053-0473, 836-053-0835, 836-053-
1180, 836-075-0045

Rules Amended: 836-010-0011, 836-020-0770, 836-020-0775, 836-
020-0780, 836-020-0785, 836-020-0806, 836-052-0676, 836-052-
0800, 836-052-0860, 836-053-0000, 836-053-0001, 836-053-0003,
836-053-0005, 836-053-0007, 836-053-0021, 836-053-0030, 836-
053-0050, 836-053-0065, 836-053-0070, 836-053-0410, 836-053-
0415, 836-053-0465, 836-053-0475, 836-053-0510, 836-053-0825,
836-053-0830, 836-053-0851, 836-053-0900, 836-053-0910, 836-
053-1000, 836-053-1020, 836-053-1030, 836-053-1035, 836-053-
1070, 836-053-1080, 836-053-1100, 836-053-1110, 836-053-1130,
836-053-1140, 836-053-1170, 836-053-1190, 836-053-1200, 836-
053-1315, 836-053-1320, 836-053-1325, 836-053-1330, 836-053-
1335,836-053-1340, 836-053-1342, 836-053-1345, 836-053-1350,
836-053-1355, 836-053-1360, 836-053-1365, 836-053-1400, 836-
053-1410, 836-053-1415, 836-080-0050, 836-080-0055, 836-080-
0080, 836-081-0005, 836-082-0050, 836-082-0055, 836-085-0001,
836-085-0005, 836-085-0010, 836-085-0025, 836-085-0035, 836-
085-0045, 836-085-0050

Rules Repealed: 836-052-0830, 836-053-0040, 836-053-0060, 836-
053-0081, 836-053-0210, 836-053-0220, 836-053-0250, 836-053-
0430, 836-053-0440, 836-053-0460, 836-053-0471, 836-053-0700,
836-053-0710, 836-053-0750, 836-053-0760, 836-053-0780, 836-
053-0785, 836-053-0790, 836-053-0800, 836-053-1040, 836-053-
1401, 836-100-0011, 836-100-0016, 836-100-0020, 836-100-0025,
836-100-0030, 836-100-0035, 836-100-0040, 836-100-0045
Subject: These rules implement changes to insurance regulation
necessary to conform to state and federal health reform legislation
including Enrolled House Bill 2240(2013 Legislative Session) and
the federal Public Health Service Act as amended by the Affordable
Care Act. The rules also implement changes to insurer communica-
tion requirements, reporting and external review processes. Finally
the rules revise obsolete language to provide clarity. Some of the
specific changes made by the rules include:

- Establish requirements for electronic reporting.

- Changes to coordination of benefits for individual coverage.

- Eliminate outdated insurer to insurer notice requirement.

- Define essential health benefits and make related changes.

- Establish modification requirements for health benefit plans.

- Changes to association, trust, and MEWA certification require-
ments.

- Defining the Oregon Bronze and Standard plans.

- Streamline rules relating to underwriting and benefit design for
small and large groups.

- Clarify rate filing requirements for grandfathered small group
plans.

- Streamline rules relating to underwriting, enrollment, and ben-
efit design for group health benefit plans including small group plans;
to create new requirements for the crediting of creditable coverage;
and to establish special enrollment provisions and effective dates of
coverage.
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- Revise creditable coverage requirements for individual and group
health benefit plans.

- Provide for open and special enrollment provisions and effective
dates of coverage for individual health benefit plans.

- Clarify distinctions between individual grandfathered and non-
grandfathered health benefit plan rating requirements.

- Update various reporting requirements.

- Clarify grievance reporting requirements.

- Clarify and update provisions related to independent review
requirements.

- Prohibit discrimination based on sexual orientation.

- Clarify the definition of “clean claim”.

The rules also adopt changes to the rate filing rule that were pre-
viously adopted as a temporary rule on June 17, 2013. The tempo-
rary rules expired on December 6, 2013, so these rules will adopt that
change permanently.

Rules Coordinator: Victor Garcia—(503) 947-7260

836-010-0011
Filing, Review of Rates and Forms

(1) Except as provided in this section, this rule applies to filings of all
insurers, including health care service contractors as defined in ORS
750.005, multiple employer welfare arrangements as governed by 750.301
to 750.431 and fraternal benefit societies as governed by ORS Chapter 748.
This rule does not apply to:

(a) Purchasing group insurance filings.

(b) Negotiated forms as described in ORS 742.003, but only if each
of the negotiated forms is issued only to one policyholder, the insurer has
determined that the forms comply with benefits and coverages mandated by
statute and the forms have a company-assigned form number.

(c) Rates and forms approved by the Interstate Insurance Product
Regulation Commission.

(2) An insurer must follow the applicable standards set forth on the
website of the Insurance Division of the Department of Consumer and
Business Services at www.insurance.oregon.gov, when making rate and
form filings, except that if the insurer files electronically on theSystem for
Electronic Rates and Forms Filing, (SERFF), the insurer must comply with
the Oregon standards set forth SERFF.

(3) An insurer must submit a completed certificate of compliance as
provided in this section with each filing of a new or revised rate and each
filing of a new or amended form. The insurer must use the certificate of
compliance in Exhibit 1 to this rule. The certificate of compliance must cer-
tify compliance with the applicable filing requirements and product stan-
dards set forth on the website of the Insurance Division of the Department
of Consumer and Business Services at www.insurance.oregon.gov or on the
SERFF system for Oregon, if filed electronically. The certificate must be
accompanied by the applicable product standards form. A certificate of
compliance must be completed and signed by:

(a) An officer of the insurer who is authorized by the insurer to do so;
and

(b) Signed by the filer who is specifically designated by the insurer to
prepare and make the filing.

(4) An insurer filing changes to a form or forms that were previously
approved must highlight or otherwise visually call attention to the changes
in new or revised forms and must submit a letter explaining the changes.

(5) A filing received for prior approval by the department that does
not contain a certificate of compliance and does not comply with the stan-
dards referenced in this rule is incomplete and will be returned to the insur-
er as disapproved.

[ED. NOTE: Exhibits referenced are available from the agency.]

Stat. Auth.: ORS 731.244 & 731.296

Stats. Implemented: ORS 731.296, 737.205, 737.207, 742,001, 732.820, 743.015, 743.018 &

743.825

Hist.: ID 9-1994, f. 7-1-94, cert. ef. 7-15-94; ID 11-1996, f. 6-28-96, cert. ef. 7-1-96; ID 20-

1997(Temp), f. 12-29-97, cert. ef. 12-30-97 thru 6-11-98; ID 11-1998, f. & cert. ef. 8-10-98;

Administrative correction 6-25-99; ID 6-2000, f. & cert. ef. 7-19-00; ID 3-2001, f. 3-19-01,

cert. ef. 5-1-01; ID 11-2002(Temp), f. & cert. ef. 4-18-02 thru 10-11-02; ID 20-2002, f. 10-

11-02, cert. ef. 10-12-02; ID 8-2010, f. 3-31-10, cert. ef. 4-1-10; ID 20-2011, f. 12-16-11,

cert. ef. 1-1-12; ID 12-2013, £. 12-31-13, cert. ef. 1-1-14

836-010-0051
Requirements for Electronic Reporting or Response

(1) As used in this rule:

(a) “Administrator” means the individual responsible for a person’s
electronic account activation and maintenance.
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(b) “Contact” means the individual responsible for electronic account
administration, an electronic report or electronic response.

(c) “Contact Information” means:

(A) Name;

(B) Title;

(C) Direct telephone number;

(D) Electronic mail address; and

(E) Mailing address.

(d) “Maintenance” means ensuring accurate and current company and
contact information, providing and updating user access and performing
other activities necessary for user submission of reports or responses and
timely communication with the Insurance Division.

(e) “User” means an individual with rights to access the person’s elec-
tronic account.

(2) This rule establishes requirements for submitting information or
responses through the reporting system of the Insurance Division according
to the instructions set forth on the website of the Insurance Division of the
Department of Consumer and Business Services at www.insurance.ore-
gon.gov.

(3) A person required to submit information to the Insurance Division
or to respond electronically to a request from the Insurance Division must
activate and maintain an account through the reporting system of the
Insurance Division.

(4) A person subject to section (3) of this rule must:

(a) Designate at least one administrator;

(b) Designate at least one contact for account administration and for
each electronic report or response; and

(c) Provide current, accurate contact information for the administra-

tor, company and each contact.
Stat. Auth: ORS 731.244
Stats. Implemented: ORS 731.296
Hist.: ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-020-0770
Authority, Purpose and Effective Date of OAR 836-020-0770
to 836-020-0805

(1) OAR 836-020-0770 to 836-020-0806 are adopted by the Director
of the Department of Consumer and Business Services pursuant to the
authority of ORS 731.244 and 743.552, for the purpose of implementing
743.552.

(2) The purpose of OAR 836-020-0770 to 836-020-0806 is to:

(a) Establish a uniform order of benefit determination under which
plans pay claims;

(b) Reduce duplication of benefits by permitting a reduction of the
benefits to be paid by plans that, as provided in OAR 836-020-0770 to 836-
020-0806, do not have to pay their benefits first; and

(c) Provide greater efficiency in the processing of claims when a per-

son is covered under more than one plan.
Stat. Auth: ORS 731.244, 743.552
Stats. Implemented: ORS 743.552
Hist.: ID 14-2006, f. & cert. ef. 7-20-06; ID 3-2007, f. & cert. ef. 2-12-07; ID 12-2013, f. 12-
31-13, cert. ef. 1-1-14

836-020-0775
Definitions

As used in OAR 836-020-0770 to 836-020-0806:

(1) “Allowable expense,” except as otherwise provided in this rule or
as otherwise used in a statute, is defined and its use is governed by the fol-
lowing:

(a) The term means any health care expense, including coinsurance or
copayments and without reduction for any applicable deductible, that is
covered in full or in part by any of the plans covering the person.

(b) If a plan is advised by a covered person that all plans covering the
person are high-deductible health plans and the person intends to contribute
to a health savings account established in accordance with Section 223 of
the Internal Revenue Code of 1986, the primary high-deductible health
plan’s deductible is not an allowable expense, except for any health care
expense incurred that may not be subject to the deductible as described in
section 223(c)(2)(C) of the Internal Revenue Code of 1986.

(c) An expense or a portion of an expense that is not covered by any
of the plans is not an allowable expense.

(d) Any expense that a provider by law or in accordance with a con-
tractual agreement is prohibited from charging a covered person is not an
allowable expense.

(e) The following are examples of expenses that are not allowable
expenses:

February 2014: Volume 53, No. 2



ADMINISTRATIVE RULES

(A) If a person is confined in a private hospital room, the difference
between the cost of a semi-private room in the hospital and the private
room is not an allowable expense, unless one of the plans provides cover-
age for private hospital room expenses.

(B) If a person is covered by two or more plans that compute their
benefit payments on the basis of usual and customary fees or relative value
schedule reimbursement or other similar reimbursement methodology, any
amount charged by the provider in excess of the highest reimbursement
amount for a specified benefit is not an allowable expense.

(C) If a person is covered by two or more plans that provide benefits
or services on the basis of negotiated fees, any amount in excess of the
highest of the negotiated fees is not an allowable expense.

(D) If a person is covered by one plan that calculates its benefits or
services on the basis of usual and customary fees or relative value schedule
reimbursement or other similar reimbursement methodology and another
plan that provides its benefits or services on the basis of negotiated fees, the
primary plan’s payment arrangement shall be the allowable expense for all
plans. However, if the provider has contracted with the secondary plan to
provide the benefit or service for a specific negotiated fee or payment
amount that is different than the primary plan’s payment arrangement and
if the provider’s contract permits, that negotiated fee or payment shall be
the allowable expense used by the secondary plan to determine its benefits.

(f) The definition of “allowable expense” may exclude certain types
of coverage or benefits such as dental care, vision care, prescription drug or
hearing aids. A plan that limits the application of COB to certain coverages
or benefits may limit the definition of allowable expense in its contract to
expenses that are similar to the expenses that it provides. When COB is
restricted to specific coverages or benefits in a contract, the definition of
allowable expense shall include similar expenses to which COB applies.

(g) When a plan provides benefits in the form of services, the reason-
able cash value of each service is considered an allowable expense and a
benefit paid.

(h) The amount of the reduction may be excluded from allowable
expense when a covered person’s benefits are reduced under a primary
plan:

(A) Because the covered person does not comply with the plan provi-
sions concerning second surgical opinions or precertification of admissions
or services; or

(B) Because the covered person has a lower benefit for the reason that
the covered person did not use a preferred provider.

(2) “Birthday” refers only to month and day in a calendar year and
does not include the year in which the individual is born.

(3) “Claim” means a request that benefits of a plan be provided or
paid. The benefits claimed may be in the form of:

(a) Services, including supplies;

(b) Payment for all or a portion of the expenses incurred;

(c) A combination of subsections (a) and (b) of this section; or

(d) An indemnification.

(4) “Closed panel plan” means a plan that provides health benefits to
covered persons primarily in the form of services through a panel of
providers that have contracted with or are employed by the plan, and that
excludes benefits for services provided by other providers, except in cases
of emergency or referral by a panel member.

(5) “Consolidated Omnibus Budget Reconciliation Act of 1985 or
“COBRA” means coverage provided under a right of continuation pursuant
to federal law.

(6) “Coordination of benefits” or “COB” means a provision estab-
lishing an order in which plans pay their claims, and permitting secondary
plans to reduce their benefits so that the combined benefits of all plans do
not exceed total allowable expenses.

(7) “Custodial parent” means:

(a) The parent awarded custody of a child by a court decree; or

(b) In the absence of a court decree, the parent with whom the child
resides more than one half of the calendar year without regard to any tem-
porary visitation.

(8) “Group-type contract:”

(a) Means a contract that is not available to the general public and is
obtained and maintained only because of membership in or a connection
with a particular organization or group, including blanket coverage; and.

(b) Does not include an individually underwritten and issued guaran-
teed renewable policy even if the policy is purchased through payroll
deduction at a premium savings to the insured since the insured would have
the right to maintain or renew the policy independently of continued
employment with the employer.
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(9) “High-deductible health plan” has the meaning given the term
under section 223 of the Internal Revenue Code of 1986, as amended by the
Medicare Prescription Drug, Improvement and Modernization Act of 2003.

(10) “Hospital indemnity benefits:”

(a) Means benefits not related to expenses incurred; and

(b) “Hospital indemnity benefits” does not include reimbursement-
type benefits even if they are designed or administered to give the insured
the right to elect indemnity-type benefits at the time of claim.

(11) “Plan” is defined and its use is governed by the following:

(a) “Plan” means a form of coverage with which coordination is
allowed. Separate parts of a plan for members of a group that are provided
through alternative contracts that are intended to be part of a coordinated
package of benefits are considered one plan and there is no COB among the
separate parts of the plan.

(b) If a plan coordinates benefits, its contract shall state the types of
coverage that will be considered in applying the COB provision of that con-
tract. Whether the contract uses the term “plan” or some other term such as
“program,” the contractual definition may be no broader than the definition
of “plan” in this subsection. The definition of “plan” in the model COB pro-
vision in Appendix A (Exhibit 1 to OAR 836-020-0780) is an example.

(c) “Plan” includes:

(A) Group and individual insurance contracts and subscriber con-
tracts;

(B) Uninsured arrangements of group or group-type coverage;

(C) Group and individual coverage through closed panel plans;

(D) Group-type contracts;

(E) The medical care components of group long-term care contracts,
such as skilled nursing care; and

(E) The medical care components of group long-term care contracts,
such as skilled nursing care; and

(F) Medicare or other governmental benefits, as permitted by law,
except as provided in subsection (d)(H) of this section. That part of the def-
inition of plan may be limited to the hospital, medical and surgical benefits
of the governmental program;and

(G) Group and individual insurance contracts and subscriber contracts
that pay or reimburse for the cost of dental care.

(d) “Plan” does not include:

(A) Independent, noncoordinated hospital indemnity coverage bene-
fits or other fixed indemnity coverage;

(B) Accident only coverage;

(C) Specified disease or specified accident coverage;

(D) School accident-type coverages that cover students for accidents
only, including athletic injuries, either on a twenty-four-hour basis or on a
“to and from school” basis;

(E) Benefits provided in group long-term care insurance policies for
non-medical services, including for example, personal care, adult day care,
homemaker services, assistance with activities of daily living, respite care
and custodial care or for contracts that pay a fixed daily benefit without
regard to expenses incurred or the receipt of services;

(F) Medicare supplement policies;

(G) A state plan under Medicaid; or

(H) A governmental plan, that by law provides benefits that are in
excess of those of any private insurance plan or other non-governmental
plan.

(12) “Primary plan” means a plan whose benefits for a person’s health
care coverage must be determined without taking the existence of any other
plan into consideration. A plan is a primary plan if:

(a) The plan has no order of benefit determination rules or its rules
differ from those permitted by OAR 836-020-0770 to 836-020-0806; or

(b) All plans that cover the person use the order of benefit determina-
tion rules required by OAR 836-020-0770 to 836-020-0806, and under
those rules the plan determines its benefits first.

(13) “Secondary plan” means a plan that is not a primary plan.

[ED. NOTE: Appendices referenced are available from the agency.]
Stat. Auth: ORS 731.244, 743 .552

Stats. Implemented: ORS 743.552

Hist.: ID 14-20006, f. & cert. ef. 7-20-06; ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-020-0780
Use of Model COB Contract Provision

(1) Appendix A (Exhibit 1 to this rule) contains a model COB provi-
sion for use in contracts. The use of this model COB provision is subject to
OAR 836-020-0785(1), (2) and (3).

(2) Appendix B (Exhibit 2 to this rule) is a plain language description
of the COB process that explains to the covered person how health plans
will implement coordination of benefits. It is not intended to replace or
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change the provisions that are set forth in the contract. Its purpose is to
explain the process by which the two or more plans will pay for or provide
benefits.

(3) The COB provision contained in Appendix A and the plain lan-
guage explanation in Appendix B do not have to use the specific words and
format shown in Appendix A or Appendix B. Changes may be made to fit
the language and style of the rest of the contract or to reflect differences
among plans that provide services, that pay benefits for expenses incurred
and that indemnify. No substantive changes are permitted.

(4) A COB provision may not be used that permits a plan to reduce its
benefits on the basis that:

(a) Another plan exists and the covered person did not enroll in that
plan;

(b) A person is eligible or could have been covered under another
plan, except with respect to Part B of Medicare; or

(c) A person has elected an option under another plan providing a
lower level of benefits than another option that could have been elected.

(5) A plan may not contain a provision that its benefits are “always
excess” or “always secondary” except in accordance with the rules permit-
ted by OAR 836-020-0770 to 836-020-0806.

(6) Under the terms of a closed panel plan, benefits are not payable if
the covered person does not use the services of a closed panel provider. In
most instances, COB does not occur if a covered person is enrolled in two
or more closed panel plans and obtains services from a provider in one of
the closed panel plans because the other closed panel plan (the one whose
providers were not used) has no liability. However, COB may occur during
the plan year when the covered person receives emergency services that
would have been covered by both plans. Then the secondary plan shall use
OAR 836-020-0790 to determine the amount it should pay for the benefit.

(7) A plan may not use a COB provision, or any other provision that
allows it to reduce its benefits with respect to any other coverage its insured

may have, that does not meet the definition of plan in OAR 836-020-0775.
[ED. NOTE: Appendices referenced are available from the agency.]
Stat. Auth: ORS 731.244, 743 .552
Stats. Implemented: ORS 743.552
Hist.: ID 14-20006, f. & cert. ef. 7-20-06; ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-020-0785
Rules for Coordination of Benefits

When a person is covered by two or more plans, the rules for deter-
mining the order of benefit payments are as follows:

(1)(a) The primary plan shall pay or provide its benefits as if the sec-
ondary plan or plans did not exist.

(b) If the primary plan is a closed panel plan and the secondary plan
is not a closed panel plan, the secondary plan shall pay or provide benefits
as if it were the primary plan when a covered person uses a non-panel
provider, except for emergency services or authorized referrals that are paid
or provided by the primary plan.

(c) When multiple contracts providing coordinated coverage are treat-
ed as a single plan under OAR 836-020-0770 to 836-020-0806, this rule
applies only to the plan as a whole, and coordination among the component
contracts is governed by the terms of the contracts. If more than one carri-
er pays or provides benefits under the plan, the carrier designated as pri-
mary within the plan shall be responsible for the plan’s compliance with
836-020-0770 to 836-020-0806.

(d) If a person is covered by more than one secondary plan, the order
of benefit determination rules of OAR 836-020-0770 to 836-020-0806
decide the order in which secondary plans benefits are determined in rela-
tion to each other. Each secondary plan shall take into consideration the
benefits of the primary plan or plans and the benefits of any other plan that,
under the rules of 836-020-0770 to 836-020-0806, has its benefits deter-
mined before those of that secondary plan.

(2)(a) Except as provided in subsection (b) of this section, a plan that
does not contain order of benefit determination provisions that are consis-
tent with OAR 836-020-0770 to 836-020-0806 is always the primary plan
unless the provisions of both plans, regardless of the provisions of this sub-
section, state that the complying plan is primary.

(b) Coverage that is obtained by virtue of membership in a group and
designed to supplement a part of a basic package of benefits may provide
that the supplementary coverage shall be excess to any other parts of the
plan provided by the contract holder. Examples of these types of situations
are major medical coverages that are superimposed over base plan hospital
and surgical benefits, and insurance type coverages that are written in con-
nection with a closed panel plan to provide out-of-network benefits.
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(3) A plan may take into consideration the benefits paid or provided
by another plan only when, under the rules of OAR 836-020-0770 to 836-
020-0806, it is secondary to that other plan.

(4) Order of benefit determination: Each plan must determine its
order of benefits using the first of the following rules that applies:

(a) Rule regarding non-dependent or dependent:

(A) Subject to paragraph (B) of this subsection, the plan that covers
the person other than as a dependent, for example as an employee, member,
subscriber or retiree, is the primary plan and the plan that covers the person
as a dependent is the secondary plan.

(B)(i) If the person is a Medicare beneficiary, and, as a result of the
provisions of Title XVIII of the Social Security Act and implementing reg-
ulations, Medicare is:

(I) Secondary to the plan covering the person as a dependent; and

(II) Primary to the plan covering the person as other than a dependent
(e.g. a retired employee),

(C) Then the order of benefits is reversed so that the plan covering the
person as an employee, member, subscriber or retiree is the secondary plan
and the other plan covering the person as a dependent is the primary plan.

(b) Rule regarding dependent child covered under more than one plan.
Unless there is a court decree stating otherwise, plans covering a depend-
ent child shall determine the order of benefits as follows:

(A) For a dependent child whose parents are married or are living
together, whether or not they have ever been married:

(i) The plan of the parent whose birthday falls earlier in the calendar
year is the primary plan; or

(ii) If both parents have the same birthday, the plan that has covered
the parent longest is the primary plan.

(B) For a dependent child whose parents are divorced or separated or
are not living together, whether or not they have ever been married:

(i) If a court decree states that one of the parents is responsible for the
dependent child’s health care expenses or health care coverage and the plan
of that parent has actual knowledge of those terms, that plan is primary. If
the parent with responsibility has no health care coverage for the depend-
ent child’s health care expenses, but that parent’s spouse does, that parent’s
spouse’s plan is the primary plan. This subparagraph does not apply with
respect to any plan year during which benefits are paid or provided before
the entity has actual knowledge of the court decree provision;

(ii) If a court decree states that both parents are responsible for the
dependent child’s health care expenses or health care coverage, the provi-
sions of paragraph (A) of this subsection determines the order of benefits;

(iii) If a court decree states that the parents have joint custody with-
out specifying that one parent has responsibility for the health care expens-
es or health care coverage of the dependent child, the provisions of para-
graph (A) of this subsection determines the order of benefits; or

(iv) If there is no court decree allocating responsibility for the child’s
health care expenses or health care coverage, the order of benefits for the
child are as follows:

(I) The plan covering the custodial parent;

(II) The plan covering the custodial parent’s spouse;

(IIT) The plan covering the non-custodial parent; and then

(IV) The plan covering the non-custodial parent’s spouse.

(C) For a dependent child covered under more than one plan of indi-
viduals who are not the parents of the child, the order of benefits shall be
determined, as applicable, under paragraph (A) or (B) of this subsection as
if those individuals were parents of the child.

(D) For a dependent child:

(i) Who has coverage under either or both parents’ plans and who also
has coverage as a dependent under a spouse’s plan, the rule in subsection
(e) of this section applies.

(i) In the event the dependent child’s coverage under the spouse’s
plan began on the same date as the dependent child’s coverage under either
or both parents’ plans, the order of benefits shall be determined by apply-
ing the birthday rule in paragraph (A) of this subsection to the dependent
child’s parent and the dependent’s spouse.

(c) Rule regarding active employee or retired or laid-off employee:

(A) The plan that covers a person as an active employee that is, an
employee who is neither laid off nor retired or as a dependent of an active
employee is the primary plan. The plan covering that same person as a
retired or laid-off employee or as a dependent of a retired or laid-off
employee is the secondary plan.

(B) If the other plan does not have this rule, and as a result, the plans
do not agree on the order of benefits, this rule is ignored.

(C) This rule does not apply if the rule in subsection (a) of this sec-
tion can determine the order of benefits.
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(d) Rule regarding COBRA or state continuation coverage:

(A) If a person whose coverage is provided pursuant to COBRA or
under a right of continuation pursuant to state or other federal law is cov-
ered under another plan, the plan covering the person as an employee,
member, subscriber or retiree or covering the person as a dependent of an
employee, member, subscriber or retiree is the primary plan and the plan
covering that same person pursuant to COBRA or under a right of continu-
ation pursuant to state or other federal law is the secondary plan.

(B) If the other plan does not have this rule, and if, as a result, the
plans do not agree on the order of benefits, this rule is ignored.

(C) This rule does not apply if the rule in subsection (a) of this sec-
tion can determine the order of benefits

(e) Rule regarding longer or shorter length of coverage:

(A) If the preceding rules in this section do not determine the order of
benefits, the plan that covered the person for the longer period of time is the
primary plan and the plan that covered the person for the shorter period of
time is the secondary plan.

(B) To determine the length of time a person has been covered under
a plan, two successive plans shall be treated as one if the covered person
was eligible under the second plan within 24 hours after coverage under the
first plan ended.

(C) The start of a new plan does not include:

(i) A change in the amount or scope of a plan’s benefits;

(ii) A change in the entity that pays, provides or administers the plan’s
benefits; or

(iii) A change from one type of plan to another, such as from a single
employer plan to a multiple employer plan.

(D) The person’s length of time covered under a plan is measured
from the person’s first date of coverage under that plan. If that date is not
readily available for a group plan, the date the person first became a mem-
ber of the group shall be used as the date from which to determine the
length of time the person’s coverage under the present plan has been in
force.

(f) If none of the preceding rules of this section determines the order
of benefits, the allowable expenses shall be shared equally between the

plans.
Stat. Auth: ORS 731.244,743.552
Stats. Implemented: ORS 743.552
Hist.: ID 14-2006, f. & cert. ef. 7-20-06; ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-020-0806
Effective Date for Existing Contracts

(1) The amendments to OAR 836-020-0770, 836-020-0775 and 836-
020-0785 apply to a contract that provides health care benefits and that was
issued before January 1, 2015 must comply with the amendments to OAR
836-020-0770, 836-020-0775 and 836-020-0806 that are effective on
January 1, 2014 by:

(a) The next anniversary date or renewal date of the contract; or

(b) The expiration of any applicable collectively bargained contract
pursuant to which it was written.

(2) A question of the order of benefits between a contract operating
under OAR 836-020-0770, 836-020-0775 and 836-020-0785 as amended
effective January 1, 2014 for contracts issued or renewed on or after
January 1, 2015 and a contract operating under the provisions of OAR 836-
020-0770, 836-020-0775 and 836-020-0785 for contracts issued or
renewed prior to January 1, 2015 is governed by the version of the rules in

effect prior to amendment of the rules effective on January 1, 2014.
Stat. Auth: ORS 731.244, 743.552
Stats. Implemented: ORS 743.552
Hist.: ID 14-2006, f. & cert. ef. 7-20-06; ID 122013, f. 12-31-13, cert. ef. 1-1-14

836-052-0676
Premium Rate Schedule Increases

(1) This rule applies as follows:

(a) Except as provided in subsection (b) of this section, this rule
applies to any long-term care insurance policy or certificate issued in this
state on or after March 1, 2006.

(b) For certificates issued on or after March 1, 2005 under a group
long-term care insurance policy as defined in ORS 743.652(3)(a) that was
in force on March 1, 2005, this rule applies on the policy anniversary fol-
lowing March 1, 2006.

(2) An insurer shall obtain approval of a premium rate schedule
increase from the Director of the Department of Consumer and Business
Services, including an exceptional increase as defined in section (3) of this
rule, prior to the notice to the policyholders and shall include the following
in the submission to the director:

(a) Information required by OAR 836-052-0556;
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(b) Certification by a qualified actuary that:

(A) If the requested premium rate schedule increase is implemented
and the underlying assumptions that reflect moderately adverse conditions
are realized, no further premium rate schedule increases are anticipated;
and

(B) The premium rate filing is in compliance with this rule.

(c) An actuarial memorandum justifying the rate schedule change
request that includes:

(A) Lifetime projections of earned premiums and incurred claims
based on the filed premium rate schedule increase; and the method and
assumptions used in determining the projected values, including reflection
of any assumptions that deviate from those used for pricing other forms
currently available for sale, as follows:

(i) Annual values for the five years preceding and the three years fol-
lowing the valuation date shall be provided separately;

(ii) The projections shall include the development of the lifetime loss
ratio according to OAR 836-052-0666, unless the rate increase is an excep-
tional increase;

(iii) The projections shall demonstrate compliance with section (3) of
this rule; and

(iv) For exceptional increases:

(I) The projected experience must be limited to the increases in claims
expenses attributable to the approved reasons for the exceptional increase;
and

(IT) In the event the director determines as provided in OAR 836-052-
0508(1)(d) that offsets may exist, the insurer shall use appropriate net pro-
jected experience.

(B) Disclosure of how reserves have been incorporated in this rate
increase whenever the rate increase will trigger contingent benefit upon
lapse;

(C) Disclosure of the analysis performed to determine why a rate
adjustment is necessary, which pricing assumptions were not realized and
why, and what other actions taken by the insurer have been relied on by the
actuary;

(D) A statement that policy design, underwriting and claims adjudica-
tion practices have been taken into consideration; and

(E) Composite rates reflecting projections of new certificates, in the
event that it is necessary to maintain consistent premium rates for new cer-
tificates and certificates receiving a rate increase.

(d) A statement that renewal premium rate schedules are not greater
than new business premium rate schedules except for differences attributa-
ble to benefits, unless sufficient justification is provided to the director; and

(e) Sufficient information for review and approval of the premium
rate schedule increase by the director.

(3) As used in this rule, “exceptional increase” means only those
increases filed by an insurer as exceptional for which the director deter-
mines the need for the premium rate increase is justified, owing to changes
in statutes or rules applicable to long-term care insurance in this state or
owing to increased and unexpected utilization that affects the majority of
insurers of similar products. An exceptional increase is subject to the fol-
lowing provisions:

(a) Except as provided in this rule, an exceptional increase is subject
to the same requirements as other premium rate schedule increases.

(b) The director may request a review by an independent actuary or a
professional actuarial body of the basis for a request that an increase be
considered an exceptional increase.

(c) The director, in determining that the necessary basis for an excep-
tional increase exists, shall also determine any potential offsets to higher
claims costs.

(4) All premium rate schedule increases shall be determined in accor-
dance with the following requirements:

(a) Each exceptional increase shall provide that 70 percent of the pres-
ent value of projected additional premiums from the exceptional increase
will be returned to policyholders in benefits;

(b) Each premium rate schedule increase shall be calculated such that
the sum of the accumulated value of incurred claims, without the inclusion
of active life reserves, and the present value of future projected incurred
claims, without the inclusion of active life reserves, will not be less than the
sum of the following:

(A) The accumulated value of the initial earned premium times 58
percent;

(B) 85 percent of the accumulated value of prior premium rate sched-
ule increases on an earned basis;

(C) The present value of future projected initial earned premiums
times 58 percent; and
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(D) 85 percent of the present value of future projected premiums not
in paragraph (C) of this subsection on an earned basis.

(c) In the event that a policy form has both exceptional and other
increases, the values in subsection (b)(B) and (D) of this section will also
include 70 percent for exceptional rate increase amounts; and

(d) All present and accumulated values used to determine rate increas-
es shall use the maximum valuation interest rate specified in ORS 733.310
for the valuation of life insurance issued on the same date as the long-term
care insurance. The actuary shall disclose as part of the actuarial memoran-
dum the use of any appropriate averages.

(5) For each rate increase that is implemented, the insurer shall file for
review and approval by the director updated projections, as defined in sec-
tion (2)(c)(A) of this rule, annually for the next three years and include a
comparison of actual results to projected values. The director may extend
the period to greater than three years if actual results are not consistent with
projections values from prior projections. For group insurance policies that
meet the conditions in section (12) of this rule, the projections required by
this section shall be provided to the policyholder in lieu of filing with the
director.

(6) If any premium rate in the revised premium rate schedule is
greater than 200 percent of the comparable rate in the initial premium
schedule, lifetime projections, as defined in section (2)(c)(A) of this rule,
shall be filed for review and approval by the director every five years fol-
lowing the end of the required period in section (5) of this rule. For group
insurance policies that meet the conditions in section (12) of this rule, the
projections required by this section shall be provided to the policyholder in
lieu of filing with the director.

(7)(a) If the director has determined that the actual experience fol-
lowing a rate increase does not adequately match the projected experience
and that the current projection under moderately adverse conditions demon-
strates that incurred claims will not exceed proportions of premiums spec-
ified in section (4) of this rule, the director may require the insurer to imple-
ment any of the following:

(A) Premium rate schedule adjustments; or

(B) Other methods to reduce the difference between the projected and
actual experience.

(b) In determining whether the actual experience adequately matches
the projected experience, consideration shall be given to section (2)(c)(E)
of this rule, if applicable.

(8) If the majority of the policies or certificates to which the increase
is applicable are eligible for the contingent benefit upon lapse, the insurer
shall file:

(a) A plan, subject to director approval, for improved administration
or claims processing designed to eliminate the potential for further deterio-
ration of the policy form requiring further premium rate schedule increase,
or both, or to demonstrate that appropriate administration and claims pro-
cessing have been implemented or are in effect, otherwise the director may
impose the condition in section (9) of this rule; and

(b) The original anticipated lifetime loss ratio and the premium rate
schedule increase that would have been calculated according to section (4)
of this rule had the greater of the original anticipated lifetime loss ratio or
58 percent been used in the calculations described in section (4)(a)(A) and
(C) of this rule.

(9)(a) For a rate increase filing that meets the following criteria, the
director shall review, for all policies included in the filing, the projected
lapse rates and past lapse rates during the 12 months following each
increase to determine if a significant adverse lapse has occurred or is antic-
ipated:

(A) The rate increase is not the first rate increase requested for the
specific policy form or forms;

(B) The rate increase is not an exceptional increase; and

(C) The majority of the policies or certificates to which the increase
is applicable are eligible for the contingent benefit upon lapse.

(b) In the event significant adverse lapse has occurred, is anticipated
in the filing or is evidenced in the actual results as presented in the updat-
ed projections provided by the insurer following the requested rate
increase, the director may determine that a rate spiral exists. Following the
determination that a rate spiral exists:

(A) The director may require the insurer to offer, without underwrit-
ing, to all in force insureds subjected to the rate increase the option to
replace existing coverage with one or more reasonably comparable prod-
ucts being offered by the insurer or its affiliates.

(B) An offer under paragraph (A) of this subsection shall:

(i) Be subject to the approval of the director;
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(ii) Be based on actuarially sound principles, but not be based on
attained age;

(iii) Provide that maximum benefits under any new policy accepted
by an insured shall be reduced by comparable benefits already paid under
the existing policy; and

(iv) Shall credit any unearned premium to the new coverage.

(C) The insurer shall maintain the experience of all the replacement
insureds separate from the experience of insureds originally issued the pol-
icy forms. In the event of a request for a rate increase on the policy form,
the rate increase shall be limited to the lesser of:

(i) The maximum rate increase determined based on the combined
experience; and

(ii) The maximum rate increase determined based only on the experi-
ence of the insureds originally issued the form plus ten percent.

(10) If the director determines that the insurer has exhibited a persist-
ent practice of filing inadequate initial premium rates for long-term care
insurance, the director may, in addition to the provisions of section (9) of
this rule, prohibit the insurer from doing either of the following:

(a) Filing and marketing comparable coverage for a period of up to
five years; or

(b) Offering all other similar coverages and limiting marketing of new
applications to the products subject to recent premium rate schedule
increases.

(11) Sections (1) to (10) of this rule do not apply to policies for which
long-term care benefits provided by the policy are incidental if the policy
complies with all of the provisions of this section. For the purpose of this
section, “incidental” means that the value of the long-term care benefits
provided is less than ten percent of the total value of the benefits provided
over the life of the policy. These values shall be measured as of the date of
issue. The provisions are as follows:

(a) The interest credited internally to determine cash value accumula-
tions, including long-term care, if any, must be guaranteed not to be less
than the minimum guaranteed interest rate for cash value accumulations
without long-term care set forth in the policy.

(b) The portion of the policy that provides insurance benefits other
than long-term care coverage must meet the nonforfeiture requirements for
those benefits.

(c) The policy must meet the disclosure requirements under OAR
836-052-0706 for long-term care insurance policies.

(d) The portion of the policy that provides insurance benefits other
than long term care coverage must meet the requirements as applicable for
life and annuity policies.

(e) An actuarial memorandum that includes the following items must
be filed with the director:

(A) A description of the basis on which the long term care rates were
determined.

(B) A description of the basis for the reserves.

(C) A summary of the type of policy, benefits, renewability, general
marketing method and limits on ages of issuance.

(D) A description and a table of each actuarial assumption used. For
expenses, an insurer must include percent of premium dollars per policy
and dollars per unit of benefits, if any.

(E) A description and a table of the anticipated policy reserves and
additional reserves to be held in each future year for active lives.

(F) The estimated average annual premium per policy and the average
issue age.

(G) A statement as to whether underwriting is performed at the time
of application. The statement must indicate whether underwriting is used
and, if used, the statement must include a description of the type or types
of underwriting used, such as medical underwriting or functional assess-
ment underwriting. Concerning a group policy, the statement shall indicate
whether the enrollee or any dependent will be underwritten and when
underwriting occurs.

(H) A description of the effect of the long term care policy provision
on the required premiums, nonforfeiture values and reserves on the under-
lying insurance policy, both for active lives and those in long term care
claim status.

(12) Sections (6) and (8) of this rule do not apply to group insurance
policies as defined in ORS 743.652(3)(a) when:

(a) The policies insure 250 or more persons and the policyholder has
5,000 or more eligible employees of a single employer; or

(b) The policyholder and not the certificate holders pays a material
portion of the premium, which shall not be less than 20 percent of the total
premium for the group in the calendar year prior to the year a rate increase

is filed.
Stat. Auth.: ORS 731.244
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Stats. Implemented: ORS 742.005, 743.018, 743.650 & 743.652

Hist.: ID 3-2005, f. & cert. ef. 3-1-05; ID 12-2005(Temp), f. & cert. ef. 10-3-05 thru 3-20-
06; ID 5-2006, f. 3-15-06, cert. ef. 3-20-06; ID 10-2007, f. 12-3-07, cert. ef. 1-1-08; ID 12-
2013, f. 12-31-13, cert. ef. 1-1-14

836-052-0800
Purpose; Applicability
OAR 836-052-0800 to 836-052-0860 are adopted for the purpose of

carrying out ORS 743.526, 743.560, 743.562 and 743.565.
Stat. Auth.: ORS 731.244, 743.526, 743.560 & 743.562
Stats. Implemented: ORS 743.526, 743.560 & 743.562
Hist.: ID 9-1992, f. 5-26-92, cert. ef. 7-1-92; ID 5-2002, f. & cert. ef. 2-6-02; ID 12-2013, .
12-31-13, cert. ef. 1-1-14

836-052-0860
Form of Notice to Group Policyholder

(1) The form of the notice required by ORS 743.560 shall be as estab-
lished in this rule. The form shall be printed in 12 point type, one point
leaded, and shall provide at least the following:

(a) The date of the notice;

(b) A statement to the effect that the group coverage provided through
the group policyholder by the insurer has terminated or will terminate, and
the effective date of termination. If termination will occur because of non-
payment of premium, the statement must also provide that the premium was
not received, that the policy will be terminated as of the premium due date
if the premium is not received by the end of the grace period applicable to
the policy and that the insurer will furnish no further notice as to termina-
tion, and must include the date of termination. The effective date of a ter-
mination for a reason other than nonpayment of premium shall be the date
preceding the first day that a group policyholder is effectively without cov-
erage under the group health insurance policy;

(c) The number of the group health insurance policy;

(d) The name of the employer;

(e) An explanation of the rights of the certificate holders under feder-
al law and state law regarding the continuation of coverage.

(2) In the notice to a group policyholder under this rule, the insurer
need include only the information that applies to the group policyholder
and certificate holder,

(3) An insurer may satisfy the notice requirements of ORS 743.560(2)
and (3) in a single notice that is mailed by first class mail to the last known
address of the policyholder at least 10 days prior to the end of the grace
period under the policy. The notice must also satisfy the requirements of
ORS 743.565.

(4) An insurer may give the notice required by ORS 743.560(3) elec-
tronically if, at the time of application or renewal, the insurer allows an
applicant or enrollee the opportunity to receive such notices by regular

mail, and the enrollee fails to exercise that opportunity.
Stat. Auth.: ORS 731.244, 743.526, 743.560 & 743.562
Stats. Implemented: ORS 743.560 & 743.777
Hist.: ID 9-1992, f. 5-26-92, cert. ef. 7-1-92; ID 5-2002, f. & cet. ef. 2-6-02; ID 19-2006, .
& cert. ef. 9-26-06; ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-053-0000
Applicability of January 1, 2014 Amendments to OAR Chapter 836,
Division 53

(1) Except as provided in section (3) of this rule, the January 1, 2014
amendment to rules in OAR chapter 836, division 53 as amended effective
January 1, 2014 apply to health benefit plans issued or renewed on or after
January 1, 2014.

(2) Except as provided in section (3) of this rule, the version of rules
included in OAR chapter 836, division 53 in effect on December 31,2013,
applies to health benefit plans issued or renewed before January 1, 2014.

(3) Amendments to and repeals of the following rules are effective on
January 1,2014, and apply to all issuers and health benefit plans according
to the specified market whether issued or renewed before, on or after
January 1,2014:

(a) OAR 836-053-0700;

(b) OAR 836-053-0710;

(c) OAR 836-053-0750;

(d) OAR 836-053-760;

(e) OAR 836-053-780;

(f) OAR 836-053-0785;

(g) OAR 836-053-0790;

(h) OAR 836-053-0800;

(i) OAR 836-053-0825;

(j) OAR 836-053-083;

(k) OAR 836-053-0835;

(1) OAR 836-053-1000;
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(m) OAR 836-053-1035;
(n) OAR 836-053-1070;
(0) OAR 836-053-1130;
(p) OAR 836-053-1170;
(q) OAR 836-053-1180;
(r) OAR 836-053-1190;
(s) OAR 836-053-1315;
(t) OAR 836-053-1320;
(u) OAR 836-053-1325;
(v) OAR 836-053-1330;
(w) OAR 836-053-1335;
(x) OAR 836-053-1340;
(y) OAR 836-053-1342;
(z) OAR 836-053-1345;
(aa) OAR 836-053-1350;
(bb) OAR 836-053-1355;
(cc) OAR 836-053-1360;
(dd) OAR 836-053-1365;
(ee) OAR 836-053-1400;
(ff) OAR 836-053-1401;
(gg) OAR 836-053-1410; and

(hh) OAR 836-053-1415.

Stat. Auth.: ORS 743,018, 743.019, 743.020

Stats. Implemented: ORS 742,003, 742.005, 742.007, 743.018, 743.019, 743.020, 743.730,
743.767

Hist.: ID 5-2010, f. & cert. ef. 2-16-10; ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-053-0001
Modification of Health Benefit Plan Not Subject to Level of Coverage
Requirements

(1) A modification of a health benefit plan not subject to the levels of
coverage defined in 42 U.S.C. 18022(d) is defined in this rule for the pur-
poses of:

(a) ORS 743.737 and 743.754, regarding group health benefit plans;
and

(b) ORS 743.766, regarding individual health benefit plans.

(2) One or more decreases or increases described in this section in the
services or benefits covered in a health benefit plan are a modification and
not a discontinuance when the decrease or decreases, or the increase or
increases, or any combination thereof, occur at the time of renewal and the
change or changes together alter the actuarial valuation of the health bene-
fit plan by less than ten percent in the aggregate to the policyholder. This
section applies to a decrease or increase that:

(a) Eliminates or adds benefits payable under the plan;

(b) Decreases or increases benefits payable under the plan, including
a decrease or increase that occurs as a result of a change in formulas,
methodologies or schedules that serve as the basis for making benefit deter-
minations;

(c) Increases or decreases deductibles, copayments or other amounts
to be paid by an enrollee; or

(d) Establishes new conditions or requirements, such as prior author-
ization requirements, to obtaining services or benefits under the plan, or
eliminates such conditions or requirements.

(3) A carrier must give the policyholder notice of a modification to
which this rule applies not later than the 30th day before the date of renew-
al of the plan to which the modification applies.

(4) A change in a requirement for eligibility is not a modification for
purposes of this rule but instead is a discontinuance if the change will result
in the exclusion of a class or category of enrollees covered under the cur-
rent plan.

(5) A decrease or increase described in this section in the services or
benefits covered in a health benefit plan is a modification and not a dis-
continuance, but the decrease or increase is not subject to section (2) of this
rule. This section applies to the following:

(a) A carrier’s normal and customary administrative changes that do
not have an actuarial impact, such as the following:

(A) Formulary changes.

(B) Utilization management protocols.

(C) Changes to pharmacy prior authorization requirements if, at least
48 hours before a change, the insurer prominently posts:

(i) A description of any pharmacy prior authorization requirement
change to a page of the insurer’s website that an enrollee or provider can
easily locate and access; and

(ii) A link to the website page described in subparagraph (i) of this
paragraph on the home page of the insurer’s website.
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(D) Changes to non-pharmacy prior authorization requirements that
are made other than at renewal only when an insurer does all of the fol-
lowing:

(i) Makes a reasonable and good faith effort to identify all enrollees
affected by the changes.

(ii) Makes a reasonable and good faith effort to identify providers
who provide a service or treatment affected by the changes.

(iii) Notifies all enrollees and providers identified in subparagraphs
(i) and (ii) of this paragraph at least 60 days in advance of the effective date
of the change.

(iv) Posts a description of any change to the non-pharmacy prior
authorization requirements to a page of the insurer’s website that an
enrollee or provider can easily locate and access.

(v) Posts a link to the website page described in subparagraph (iv) of
this paragraph on the home page of the insurer’s website.

(vi) Covers to the extent otherwise payable under the terms of the
contract, and without penalty, any claim for services or treatment affected
by changes to prior authorization requirements of an enrollee to whom the
insurer fails to provide notice of the change.

(b) A decrease or increase required by state or federal law.

Stat. Auth.: ORS 731.244, 743.566 & 743.773

Stats Implemented: ORS 743.737, 743.754 & 743.766

Hist.: ID 7-2002, f. & cert. ef. 2-15-02; ID 18-2010, f. 9-14-10, cert. ef. 1-1-11; ID 12-2013,
f. 12-31-13, cert. ef. 1-1-14

836-053-0002
Modification of a Health Benefit Plan Subject to Levels of Coverage
Requirements

(1) A modification of a health benefit plan subject to the levels of cov-
erage defined in 42 U.S.C. 18022(d) is defined in this rule for the purposes
of:

(a) ORS 743.737, regarding small employer health benefit plans; and

(b) ORS 743.766, regarding individual health benefit plans.

(2) One or more decreases or increases in the services or benefits cov-
ered in a health benefit plan are a modification and not a discontinuance
when the decrease or decreases, or the increase or increases, or any combi-
nation thereof, occur at the time of renewal and the change or changes
together do not alter the level of coverage as defined in 42 U.S.C. 18022(d).

(3) One or more decreases or increases in the services or benefits cov-
ered in a health benefit plan are a discontinuance when the decrease or
decreases, or the increase or increases, or any combination thereof, alter the

level of coverage as defined in 42 U.S.C. 18022(d).
Stat. Auth.: ORS 731.244,743.566 & 743.773
Stats Implemented: ORS 743.737, 743.754 & 743.766
Hist.: ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-053-0003
Prohibition of Exclusion Period for Pregnancy

A carrier may not impose an exclusion period or a waiver in a health
benefit plan for pregnancy and childbirth expenses, for which coverage is

required by ORS 743A.080.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 743.737, 743.754, 743.766 & 743A.080
Hist.: ID 9-2006, f. 4-27-06, cert. ef. 5-1-06; ID 12-2013, . 12-31-13, cert. ef. 1-1-14

836-053-0005
Prescription Drug Identification Cards

(1) This rule establishes minimum standards for prescription drug
identification cards or other technologies that are required by ORS 743.788
to be issued by carriers, administrators of health benefit plans, third party
administrators for self-insured plans, pharmacy benefits managers and
administrators of state administered plans. This rule is adopted pursuant to
the rulemaking authority of 743.790 for the purpose of implementing
743.788.

(2) A prescription drug identification card or other technology
required by ORS 743.788 must contain the following information:

(a) The data element consistent with the “BIN, “IIN/BIN” or
“RxBIN,” which is the American National Standards Institute-assigned
international identification number identified in the National Council for
Prescription Drug Programs Pharmacy ID Card Implementation Guide, and
labeled as RxBIN or BIN.

(b) The enrollee’s name and identification number.

(c) A telephone number of the carrier or other issuer of the card or
technology that a pharmacist may use to contact the carrier or other issuer,
and a telephone number for after hour calls from a pharmacist (if that num-
ber is different from the first), unless the telephone number or numbers are
provided electronically to the pharmacist at the time of processing.
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(d) If required by the claims processor of the carrier or other issuer of
the card, the processor control number labeled as RxPCN, and the pharma-
cy group number if different from the medical group number labeled as
RxGrp.

(e) Any other information and any other data element of the National
Council for Prescription Drug Programs Guide required by the issuer of the

card for the processing of claims.
Stat. Auth.: ORS 743.790
Stats. Implemented: ORS 743.788
Hist.: ID 3-2003, f. 4-14-03 cert. ef. 7-1-03; ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-053-0007
Approval and Certification of Associations, Trusts, Discretionary
Groups and Multiple Employer Welfare Arrangements

(1) Before an insurer may issue coverage to an association, trust, dis-
cretionary group or Multiple Employer Welfare Arrangement (MEWA) not
already approved by the Director of the Department of Consumer and
Business Services as a group policyholder, the insurer must obtain approval
from the director to issue coverage to the association, trust, discretionary
group or MEWA as the group policyholder.

(2) Annually, or more frequently if required by the director, an insur-
er must certify that an association, trust, discretionary group or MEWA that
is a group policyholder continues to meet the requirements of ORS 743.522

and section 7, chapter 681, Oregon Laws 2013 .
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 743.522 & Sect. 7, Ch. 681, OL 2013
Hist.: ID 8-2007(Temp), f. 10-24-07, cert. ef. 10-25-07 thru 4-18-08; ID 6-2008, f. & cert. ef.
4-18-08; ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-053-0008
Essential Health Benefits

(1) As used in the Insurance Code:

(a) “Base benchmark health benefit plan” means the PacificSource
Health Plans Preferred CoDeduct Value 3000 35 70 small group health ben-
efit plan, including prescription drug benefits, as set forth on the Insurance
Division website of the Department of Consumer and Business Services at
WWwWw.insurance.oregon.gov;

(b) “Essential health benefits” means the following coverage provid-
ed in compliance with 45 CFR 156:

(A) The base-benchmark health benefit plan, excluding the 24-month
waiting period for transplant benefits;

(B) Pediatric dental benefits;

(C) Pediatric vision benefits; and

(D) Habilitative services.

(c) “Habilitative benefits” means the rehabilitative services provi-
sions of the base benchmark when the services are medically necessary for
the maintenance, learning or improving skills and function for daily living.

(d) “Pediatric dental benefits” means the benefits described in the
children’s dental provisions of the State Children’s Health Insurance Plan
as set forth on the Insurance Division website of the Department of
Consumer and Business Services at www.insurance.oregon.gov. Pediatric
dental benefits are payable to persons under 19 years of age.

(e) “Pediatric vision benefits” means the benefits described in the
vision provisions of the Federal Employee Dental and Vision Insurance
Plan Blue Vision High Option as set forth on the Insurance Division web-
site of the Department of Consumer and Business Services at www.insur-
ance.oregon.gov. Pediatric vision benefits are payable to persons under 19
years of age.

(2) An issuer of a plan offering essential health benefits may not
include as an essential health benefit:

(a) Routine non-pediatric dental services;

(b) Routine non-pediatric eye exam services;

(c) Long-term care or custodial nursing home care benefits; or

(d) Non-medically necessary orthodontia services.

Stat. Auth.: Sec. 2, Ch. 681, OL 2013

Stats. Implemented: Sec. 2, Ch. 681, OL 2013
Hist.: ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-053-0009
Oregon Standard Bronze and Silver Health Benefit Plans

(1) As used in this rule, “coverage” includes medically necessary ben-
efits, services, prescription drugs and medical devices. “Coverage” does
not include coinsurance, copayments, deductibles, other cost sharing,
provider networks, out-of-network coverage, wigs or administrative func-
tions related to the provision of coverage, such as eligibility and medical
necessity determinations.

(2) For purposes of coverage required under this rule:

(a) “Inpatient” includes but is not limited to:
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(A) Surgery;

(B) Intensive care unit, neonatal intensive care unit, maternity and
skilled nursing facility services; and

(C) Mental health and substance abuse treatment.

(b) “Outpatient” includes but is not limited to services received from
ambulatory surgery centers and physician and anesthesia services and ben-
efits when applicable.

(c) “Habilitation services” are medically necessary services for main-
tenance, learning or improving skills and function for daily living and are
subject to the same cost sharing as rehabilitation services.

(d) A reference to a specific version of a code or manual, including
but not limited to references to ICD-9, CPT, Diagnostic and Statistical
Manual of Mental Disorders, DSM-IV TR, Fourth Edition; place of service
and diagnosis includes a reference to a code with equivalent coverage under
the most recent version of the code or manual.

(3) When offering a plan required under ORS 743.822, an issuer must
use the following naming convention: “[Name of Issuer] Oregon Standard
[Bronze/ Silver] Plan”. For example, “Acme Oregon Standard Bronze
Plan”.

(4) Coverage required under ORS 743.822 must be provided in accor-
dance with the requirements of sections (5) to (10) of this rule.

(5) Coverage must be provided in a manner consistent with the
requirements of:

(a) 45 CFR 156, except that actuarial substitution of coverage within
an essential health benefits category is prohibited;

(b) OAR 836-053-1404 and 836-053-1405; and

(c) The federal Mental Health Parity and Addiction Equity Act of
2008;

(6) Coverage must provide essential health benefits as defined in
OAR 836-053-0008.

(7) Except when a specific benefit exclusion applies, or a claim fails
to satisfy the issuer’s definition of medical necessity or fails to meet other
issuer requirements the following coverage must be provided:

(a) Ambulatory services based on the following Place of Service
Codes:

(A) 11 — Office;

(B) 12 — Patient’s home;

(C) 20 — Urgent care facility;

(D) 22 — Outpatient hospital;

(E) 24 — Ambulatory surgical center;

(F) 25 — Birthing center;

(G) 49 — Independent clinic;

(H) 50 — Federally qualified health center;

(I) 71 — State or local public health clinic;

(J) 72 — Rural health clinic;

(b) Emergency services based on Place of Service Code 23
Emergency;

(c) Hospitalization services based on Place of Service Code 21 —
Hospital;

(d) Maternity and newborn services based on the following ICD-9
codes:

(A) V20 to V20.2;

(B) V22 to V39; and

(C) 630-677,;

(e) Rehabilitation and habilitation services based the following ICD-
9 or CPT codes:

(A) Physical Therapy/Professional: 97001-97002, 97010-97036,
97039, 97110, 97112, 97113-97116, 97122, 97128, 97139, 97140-97530,
97535, 97542, 97703, 97750, 97760, 97761-97762, 97799, and S9090;

(B) Occupational Therapy/Professional: 97003-97004 and GO129 in
addition to all physical therapy codes if performed by an occupational ther-
apist;

(C) Speech Therapy/Professional: 92507-92508, 92526, 92609-
92610, and 97532 except ICD-9 784 .49;

(f) Laboratory services in the CPT code range 8XXXX;

(g) All grade A and B United States Preventive Services Task Force
preventive services, Bright Futures recommended medical screenings for
children, Institute of Medicine recommended women’s guidelines, and
Advisory Committee on Immunization Practices recommended immuniza-
tions for children coverage must be provided without cost share; and

(h) Prescription drug coverage at the greater of:

(A) At least one drug in every United States Pharmacopeia (USP) cat-
egory and class as the prescription drug coverage of the plan described in
OAR 836-053-0000(1)(a); or

Oregon Bulletin

114

(B) The same number of prescription drugs in each category and class
as the prescription drug coverage of the plan described in OAR 836-053-
0000(1)(a).

(8) Copays and coinsurance for coverage required under ORS
743.822 must comply with the following:

(a) Non-specialist copays apply to physical therapy, speech therapy,
occupational therapy and vision services when these services are provided
in connection with an office visit.

(b) Subject to the Mental Health Parity and Addiction Equity Act of
2008, specialist copays apply to specialty providers including, mental
health and substance abuse providers, if and when such providers act in a
specialist capacity as determined under the terms of the health benefit plan.

(c) Coinsurance for emergency room coverage must be waived if a
patient is admitted, at which time the inpatient coinsurance applies.

(9) Deductibles for coverage required under ORS 743.822 must com-
ply with the following:

(a) For a bronze plan, in accordance with the coinsurance, copayment
and deductible amounts and coverage requirements for a bronze plan set
forth in Exhibit 1 to this rule. The bronze plan deductible must be integrat-
ed applicable to prescription drugs and all services except preventive serv-
ices.

(b) For a silver plan, in accordance with the coinsurance, copayment
and deductible amounts and coverage requirements for a silver plan set
forth in Exhibit 1 to this rule. The silver plan deductible applies to all serv-
ices except preventive services, office visits, urgent care, and prescription
drugs.

(c) The individual deductible applies to all enrollees, and the family
deductible applies when multiple family members incur claims.

(10) Dollar limits for coverage required under ORS 743.822 must
comply with the following:

(a) Annual dollar limits must be converted to a non-dollar actuarial
equivalent.

(b) Lifetime dollar limits must be converted to a non-dollar actuarial

equivalent.
Stat. Auth.: ORS 743.822
Stats. Implemented: ORS 743.822
Hist.: ID 12-2013, f. 12-31-13, cert. ef. 1-1-14

836-053-0021
Plans Offered to Oregon Small Employers

(1) A small employer carrier shall issue a plan to a small employer if
the employee eligibility criteria established by the small employer meet the
requirements of this section. Except when coverage is obtained through the
Oregon Health Insurance Exchange Corporation, a carrier must use the
form entitled “Oregon Standardized Group Profile Form” set forth on the
website of the Insurance Division of the Department of Consumer and
Business Services to collect data to determine the applicable type of group
coverage for an employer and to provide disclosure notices as required for
small employers. The eligibility criteria must be based solely on weekly
work hours and completion of a group eligibility waiting period, if appli-
cable, and those criteria must meet the following standards:

(a) The work hours requirement may range from 17.5 to 40 hours per
week, but a single, uniform requirement must apply to all employees of the
employer; and

(b) A waiting period requirement may not exceed 90 days and a sin-
gle, uniform requirement must apply to all employees of the employer.

(2) For purposes of determining whether an employer is a small
employer a carrier may not count as an employee:

(a) A sole proprietor;

(b) A partner of a partnership;

(c) The owner of more than two percent of the shares of:

(A) An S corporation; or

(B) Limited liability company;

(d) The owner of a corporation wholly owned by the individual or the
individual and the individual’s spouse; or

(e) The spouse of a person described in subsections (a) to (d) of this
section.

(3) Employee eligibility criteria must be limited to those described in
section (1) of this rule. Impermissible criteria include:

(a) Health status;

(b) Disability; and

(c) A requirement that an employee be actively at work when cover-
age would otherwise begin.

(4) A small employer carrier may provide different health benefit
plans to different categories of employees of an employer, as determined by
the employer only if based on bona fide employment-based classifications
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that are consistent with the employer’s usual business practice. The cate-
gories may not relate to the actual or expected health status of the employ-
ees or their dependents

Stat. Auth.: ORS 731.244 & 743.731(4)

Stats. Implemented: ORS 743.730 et seq.

Hist.: ID 5-1998, f. & cert. ef. 3-9-98; ID 23-2002, f. & cert. ef. 11-27-02; ID 5-2007(Temp),
f. 8-17-07, cert. ef. 8-20-07 thru 2-15-08; ID 2-2008, f. & cert. ef. 2-11-08; ID 12-2013, f.
12-31-13, cert. ef. 1-1-14

836-053-0030
Marketing of a Health Benefit Plan to Small Employers

(1) A carrier may offer different small employer health benefit plans
in different geographic areas. The bronze and silver plan required to be
offered under ORS 743.822 and a point-of-service plan required under ORS
743.808 must be offered in every geographic area in which the carrier
offers or renews its small employer health benefit plans. A carrier may not
cease offering or renewing, or offering and renewing, the bronze or silver
small group health benefit plan required to be offered under ORS 743.822
or a point-of -service plan required under ORS 743.808 in a geographic
area unless the carrier discontinues all plans in the geographic area as pro-
vided in 743.737(3)(e).

(2) A carrier must offer all of its approved nongrandfathered small
employer health benefit plans and plan options, including small employer
health benefit plans offered through an association, to all small employers
on a guaranteed issue basis without regard to health status, claims experi-
ence or industry except that a carrier may limit enrollment to the period
from November 15 to December 15 of each calendar year for small
employers that fail to meet the carrier’s reasonable participation or contri-
bution requirements. A carrier may not serve only a portion of the small
employer market, such as employers with more than 25 employees, and a
carrier may not establish or maintain a closed plan or plan option or a
closed book of business in the small employer market. For purposes of this
section, a “closed” arrangement is one in which coverage is maintained and
renewed for currently enrolled small employers, but the coverage is not
offered or issued to other small employers.

(3) A carrier may not require a small employer to purchase or main-
tain other lines of coverage, such as group life insurance, in order to pur-
chase or maintain a small employer health benefit plan. However, a small
group carrier may require reasonable assurance of pediatric dental coverage
consistent with Essential Health Benefits, Final Rule, 78 Fed. Reg. 12853
(February 25, 2013).

(4) A carrier must market fairly all of its small employer health bene-
fit plans and plan options and shall not engage in any practice that:

(a) Restricts a small employer’s choice of such plans and plan
options; or

(b) Has the effect or is intended to influence a small employer’s
choice of such plans and plan options for reasons of risk selection.

(5) A carrier shall not provide to any insurance producer any financial
or other incentive that conflicts with the requirements of section (4) of this
rule.

(6) A carrier must use the same sales compensation methodology for
all small employer health benefit plans offered by the carrier.

(7) A small employer carrier may not terminate, fail to renew, or limit
its contract or agreement of representation with an insurance producer for
any reason related to the following: the health status, claims experience,
occupation, geographic location of small employer groups, or the type of

small employer plans placed by the insurance producer with the carrier.
Stat. Auth.: ORS 731.244 & 743.731
Stats. Implemented: ORS 743.736, 743.737, 743.743, 743.822 & 746.650
Hist.: ID 17-1992, f. 12-3-92, cert. ef. 12-7-92; ID 12-1996, f. & cert. e.f 9-23-96; ID 5-1998,
f. & cert. ef. 3-9-98; ID 5-2000, f. & cert. ef. 5-11-00; ID 8-2005, f. 5-18-05, cert. ef. 8-1-05;
ID 5-2007(Temp), f. 8-17-07, cert. ef. 8-20-07 thru 2-15-08; ID 2-2008, f. & cert. ef. 2-11-
08; ID 122013, f. 12-31-13, cert. ef. 1-1-14

836-053-0050
Trade Practices Relating to Small Employer Health Benefit Plans

(1) When offering plans to small employers, a carrier must briefly
describe the variety of small employer plans and plan options that are avail-
able from the carrier and must specify that:

(a) Nongrandfathered plans and plan options are available without
regard to health status, claims experience or industry and are offered on a
guaranteed issue basis; and

(b) Grandfathered plans and plan options are available under limited
circumstances to a small employer that has existing grandfathered cover-
age.

(2) Subject to requirements established by the Oregon Health
Insurance Exchange Corporation pursuant to 45 CFR 155.720(b) for small
employer health benefit plans offered through the Oregon Health Insurance

Oregon Bulletin

115

Exchange Corporation, a small employer health benefit plan must be issued
with an effective date no later than 31 days after the carrier actually
receives the application, and if required by the carrier, the premium.

(3) Neither a carrier nor an insurance producer may encourage or
direct a small employer to seek coverage from another carrier because of
the small employer’s health status, claims experience, industry occupation
or geographic location, if within the carrier’s service area.

(4) Neither a carrier nor an insurance producer may induce or other-
wise encourage a small employer to separate or otherwise exclude an eligi-
ble employee from employment or from health coverage or benefits pro-
vided in connection with the employee’s employment.

(5) A small employer health benefit plan may specify that an enrolled
small employer may replace its current coverage with another small
employer plan offered by the carrier only on the anniversary date of the cur-
rent coverage. This limitation also applies to a small employer that discon-
tinues coverage with a carrier, or forfeits coverage because of non-payment
of premiums and then requests new coverage with the same carrier.

(6) A small employer carrier that also issues individual health benefit
plans may not include with an invoice for small employer coverage, indi-
vidual health benefit plan premiums for employees of the employer or oth-

erwise bill a small employer for such premiums.
Stat. Auth.: ORS 731.244 & 746.240
Stats. Implemented: ORS 743.731, 743.734(1), 743.736, 743.737 & 746.240
Hist.: ID 17-1992, f. 12-3-92, cert. ef . 12-7-92; ID 12-1996, f. & cert. e.f 9-23-96; ID 5-1998,
f. & cert. ef. 3-9-98; ID 8-2005, f. 5-18-05, cert. ef. 8-1-05; ID 5-2007(Temp), f. 8-17-07,
cert. ef. 8-20-07 thru 2-15-08; ID 2-2008, f. & cert. ef. 2-11-08; ID 12-2013, f. 12-31-13, cert.
ef. 1-1-14

836-053-0063
Rating for Nongrandfathered Small Group Plans

The following provisions relating to rating apply to nongrandfathered
health benefit plans offered to small employers:

(1) A small employer carrier shall file a single geographic average rate
for each nongrandfathered health benefit plan that is offered to small
employers within a geographic area and for each category of family com-
position. The geographic rate must be determined on a pooled basis and the
pool shall only include all of the carrier’s nongrandfathered business in the
small employer market.

(2) There shall be one rating class for each small employer carrier. All
nongrandfathered small employer health benefit plans of the carrier shall be
rated in that class. A rating of a health benefit plan is subject to adjustments
reflecting age, tobacco use and differences in family composition.

(3) The variation in geographic average rates among different non-
grandfathered small employer health benefit plans offered by a carrier must
be based solely on objective differences in plan design or coverage. The
variation shall not include differences based on the risk characteristics or
claims experience of the actual or expected enrollees in a particular plan.

(4) A small employer carrier shall file its geographic average rates for
nongrandfathered small employer health benefit plans in accordance with
the rate filing requirements of OAR 836-053-0910.

(5) A small employer carrier shall assess administrative expenses in a
uniform manner to all nongrandfathered small employer health benefit
plans. Administrative expenses shall be expressed as a percentage of pre-
mium and the percentage may not vary with the size of the small employ-
er.

(6) Nongrandfathered small group plans shall be rated within the fol-
lowing geographic areas comprising counties as follows:

(a) Area 1 shall include: Clackamas, Multnomah, Washington and
Yamhill.

(b) Area 2 shall include: Benton, Lane and Linn.

(c) Area 3 shall include: Marion and Polk.

(d) Area 4 shall include: Deschutes, Klamath and Lake.

(e) Area 5 shall include: Clatsop, Columbia, Coos, Curry, Lincoln and
Tillamook.

(f) Area 6 shall include: Baker, Crook, Gilliam, Grant, Harney, Hood
River, Jefferson, Malheur, Morrow, Sherman, Umatilla, Union, Wallowa,
Wasco and Wheeler.

(g) Area 7 shall include: Douglas, Jackson and Josephine.

(7) For nongrandgathered small group plans, a small employer 