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INFORMATION ABOUT ADMINISTRATIVE RULES

General Information

The Administrative Rules Unit, Archives Division, Secretary
of State publishes the Oregon Administrative Rules Compilation and
the online Oregon Bulletin. The Oregon Administrative Rules
Compilation is an annual print publication containing complete text
of Oregon Administrative Rules (OARs) filed through November 15
of the previous year. The Oregon Bulletin is a monthly online sup-
plement that contains rule text adopted or amended after publication
of the print Compilation, as well as Notices of Proposed Rulemak-
ing and Rulemaking Hearing. The Bulletin also includes certain non-
OAR items when they are submitted, such as Executive Orders of the
Governor, Opinions of the Attorney General and Department of
Environmental Quality cleanup notices.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney
General’s Administrative Law Manual. The Administrative Rules
Unit assists agencies with the notification, filing and publication
requirements of the administrative rulemaking process.

OAR Citations

Every Administrative Rule uses the same numbering sequence of
a three-digit chapter number followed by a three-digit division
number and a four-digit rule number (000-000-0000). For example,
Oregon Administrative Rules, chapter 166, division 500, rule 0020
is cited as OAR 166-500-0020.

Understanding an Administrative Rule’s ‘“History”

State agencies operate in an environment of ever-changing laws,
public concerns and legislative mandates which necessitate ongoing
rulemaking. To track changes to individual rules and organize the
original rule documents for permanent retention, the Administrative
Rules Unit maintains history lines for each rule, located at the end
of the rule text. OAR histories contain the rule’s statutory authori-
ty, statutes implemented and dates of each authorized modification
to the rule text. Changes are listed chronologically in abbreviated
form, with the most recent change listed last. In the history line “OSA
4-1993, f. & cert. ef. 11-10-93,” for example, “OSA” is short for Ore-
gon State Archives; “4-1993” indicates this was 4th administrative
rule filing by the Archives in 1993; “f. & cert. ef. 11-10-93” means
the rule was filed and certified effective on November 10, 1993.

Locating Current Versions of Administrative Rules

The online version of the OAR Compilation is updated on the first
of each month to include all rule actions filed with the Administra-
tive Rules Unit by the 15th of the previous month. The annual print-
ed OAR Compilation volumes contain text for all rules filed through
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November 15 of the previous year. Administrative Rules created or
changed after publication in the print Compilation will appear in a
subsequent edition of the online Bulletin. These are listed by rule
number in the Bulletin’s OAR Revision Cumulative Index, which is
updated monthly. The listings specify each rule’s effective date, rule-
making action, and the issue of the Bulletin that contains the full text
of the adopted or amended rule.

Locating Administrative Rule Publications

Printed volumes of the Compilation are deposited in Oregon’s
Public Documents Depository Libraries listed in OAR 543-070-
0000. Complete sets and individual volumes of the printed OAR
Compilation may be ordered from the Administrative Rules Unit,
Archives Division, 800 Summer Street NE, Salem, Oregon 97301,
(503) 373-0701.

Filing Adminstrative Rules and Notices

All hearing and rulemaking notices, and permanent and temporary
rules, are filed through the Administrative Rules Unit’s online filing
system. To expedite the rulemaking process, agencies are encouraged
to file a Notice of Proposed Rulemaking Hearing specifying hearing
date, time and location, and to submit their filings early in the sub-
mission period. All notices and rules must be filed by the 15th of the
month to be included in the next month’s Bulletin and OAR
Compilation postings. Filings must contain the date stamp from the
deadline day or earlier to be published the following month.

Administratrative Rules Coordinators and
Delegation of Signing Authority

Each agency that engages in rulemaking must appoint a rules
coordinator and file an Appointment of Agency Rules Coordinator
form with the Administrative Rules Unit. Agencies that delegate rule-
making authority to an officer or employee within the agency must
also file a Delegation of Rulemaking Authority form. It is the
agency’s responsibility to monitor the rulemaking authority of select-
ed employees and keep the forms updated. The Administrative Rules
Unit does not verify agency signatures as part of the rulemaking
process.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Archives Division, 800 Summer Street, Salem, Oregon, 97310;
(503) 373-0701. The Archives Division charges for such copies.

The official copy of an Oregon Administrative Rule is contained
in the Administrative Order filed at the Archives Division. Any
discrepancies with the published version are satisfied in favor of the
Administrative Order.

© January 1, 2015 Oregon Secretary of State. All rights reserved.
Reproduction in whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 15 - 01

PROVIDING EMPLOYMENT SERVICES TO INDIVIDU-
ALS WITH INTELLECTUAL AND DEVELOPMENTAL
DISABILITIES

Individuals with disabilities persistently face higher rates of unem-
ployment than their non-disabled fellow citizens.

As Oregon’s economy continues to recover from the 2008 recession,
we must strive to ensure that all Oregonians benefit from the recov-
ery, including those with intellectual and developmental disabilities.

Oregon is a leader in providing supported employment services to
persons with intellectual and developmental disabilities. Oregon
adopted an Employment First Policy in 2008, making it one of the
first states to do so. The Employment First Policy makes competi-
tive integrated employment the goal for all Oregonians with intel-
lectual and developmental disabilities. Competitive integrated
employment is the much-preferred and optimal form of employment
for all Oregonians with intellectual or developmental disabilities,
consistent with their abilities and choices.

While the state cannot guarantee a job to any Oregonian, the state can
and should consistently work to continue to improve its provision of
employment services to provide the best possible opportunities for
success and choice for individuals receiving those services. This
requires new approaches and partnerships with government, the
non-profit services sector, and current and potential employers in the
business community.

To further these goals, on April 10, 2013, I signed Executive Order
13-04. Since that time, the state has made significant progress in
developing and refining policies and practices, has strengthened its
partnerships with employers and stakeholders, and has achieved
milestones demonstrating tangible progress in improving employ-
ment outcomes for persons with intellectual and developmental dis-
abilities. This Executive Order revises and supersedes Executive
Order 13-04 in order to provide further policy guidance intended to
continue the state’s progress in these areas, including through a sub-
stantial reduction in employment in sheltered workshops. Continu-
ing to improve Oregon’s delivery of employment services, with the
goal of achieving competitive integrated employment for individu-
als with intellectual and developmental disabilities, consistent with
their abilities and choices, will benefit individuals with disabilities,
their families, our communities, the economy, and the state.

NOW THEREFORE, IT IS HEREBY DIRECTED AND
ORDERED:

Following the strategies set forth in further detail below, the Oregon
Department of Human Services and the Oregon Department of Edu-
cation shall continue to work to further improve Oregon’s systems
of designing and delivering employment services to those with intel-
lectual and developmental disabilities toward fulfillment of Oregon’s
Employment First Policy, including a significant reduction over time
of state support of sheltered work and an increased investment in
employment services.

I. DEFINITIONS

For the purposes of this Executive Order only, as used below, the
following terms have the following meanings:

1. “The State” means the State of Oregon, including the Office of
Developmental Disability Services (“ODDS”) and Vocational
Rehabilitation (“VR”), as administered through the Department of
Human Services (“DHS”), and the Oregon Department of Education
(“ODE”).
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2. An “Annual Plan” means the written summary a service coordi-
nator completes for an individual who is not enrolled in the waiver
or Community First Choice services. An Annual Plan is not an Indi-
vidual Support Plan (“ISP”) and is not a plan of care for Medicaid
purposes.

3. A “Career Development Plan” (“CDP”) is part of an ISP or Annu-
al Plan regarding ODDS services. A “Career Development Plan”
identifies the individual’s employment goals and objectives, the serv-
ices and supports needed to achieve those goals and objectives, the
persons, agencies, and providers assigned to assist the person to
attain those goals, the obstacles to the individual working in
Competitive Integrated Employment in an Integrated Employment
Setting, and the services and supports necessary to overcome those
obstacles. Career Development Plans shall be based on person-
centered planning principles.

4. “Competitive Integrated Employment,” consistent with the federal
Workforce Innovation and Opportunity Act (“WIOA”), means work
that is performed on a full-time or part-time basis (including self-
employment) for which an individual:

a. Is compensated at a rate that:

(1) Meets or exceeds state or local minimum wage requirements,
whichever is higher; and

(2) Is not less than the customary rate paid by the employer for the
same or similar work performed by other employees who are not
individuals with disabilities, and who are similarly situated in sim-
ilar occupations by the same employer and who have similar train-
ing, experience, and skills; or

(3) In the case of an individual who is self-employed, yields an
income that is comparable to the income received by other indi-
viduals who are not individuals with disabilities, and who are self-
employed in similar occupations or on similar tasks and who have
similar training experience, and skills; and

b. Is eligible for the level of benefits provided to other employees;
and

c.Is at a location where the employee interacts with other persons
who are not individuals with disabilities (not including supervi-
sory personnel or individuals who are providing services to such
employee) to the same extent that individuals who are not indi-
viduals with disabilities and who are in comparable positions inter-
act with other persons; and

d. As appropriate, presents opportunities for advancement that are
similar to those for other employees who are not individuals with
disabilities and who have similar positions.

5. A “Comprehensive Vocational Assessment” is an assessment
administered for individuals eligible for employment services from
VR or transition services from local educational agencies under the
Individuals with Disabilities Education Act (“IDEA”) to provide
employment-related information for the development of, or revision
of, an individual’s employment-related planning document, such as
the Individual Plan for Employment (“IPE”), or Individual Educa-
tion Plan (“IEP”).

6.“Discovery” is a comprehensive and person-centered employment
planning support service to better inform an individual seeking Com-
petitive Integrated Employment in an Integrated Employment Set-
ting, and to create a Discovery profile for the individual. Discovery
includes a series of work or volunteer-related activities to inform the
individual and the job developer about the individual’s strengths,
interests, abilities, skills, experiences, and support needs, as well as
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to identify the conditions or employment settings in which the indi-
vidual will be successful.

7. “Employment Services” provided or funded by ODDS or VR are
services that are intended to assist a person with I/DD to choose, get,
learn, and keep work in an Integrated Employment Setting.
Employment Services shall be “individualized,” meaning that serv-
ices shall be individually planned, based on person-centered planning
principles and evidence-based practices, where applicable. Employ-
ment Services may include post-secondary education and/or train-
ing to the extent they are reinforced in an individual’s ISP or Indi-
vidual Plan for Employment Services.

8. “Evidence-based Practices” means well-defined best practices,
which have been demonstrated to be effective with the I/DD popu-
lation or the relevant subset of that population, such as youth sixteen
or older, by multiple peer-reviewed research studies that are specif-
ic to this population or subset of this population.

9. Individuals with “I/DD” are persons who have an “Intellectual
Disability,” as defined in Oregon Administrative Rule (“OAR”)
chapter 411, division 320, or a “Developmental Disability,” as
defined in OAR chapter 411, division 320.

10. An “Integrated Employment Setting” is:

a. An employment setting that satisfies the requirements for Com-
petitive Integrated Employment, as defined above; or

b. An employment setting that provides opportunities for an indi-
vidual to have interaction with non-disabled persons. The setting
must allow an individual to interact with non-disabled persons in
a manner typical to the employment setting. Such settings may
include Small Group Employment, as defined below.

Employment in an Integrated Employment Setting cannot be
facility-based work in a Sheltered Workshop, and cannot be non-
work activities such as day support activities.

11. “Person-centered Planning” is:

a. A timely and formal or informal process that is directed by the
individual with I/DD in which the participants gather and organ-
ize information to help the individual:

(1) Determine and describe choices about personal employment
goals, activities, services, providers, and lifestyle preferences; and

(2) Design strategies and networks of support to achieve goals and
a preferred lifestyle using individual strengths, relationships, and
resources; and

(3) Identify, use, and strengthen naturally occurring opportunities
for support at home and in the community.

b. The methods for gathering information vary, but all are con-
sistent with the individual’s cultural considerations, needs, and
preferences.

12. A “Qualified Employment Services Provider” is a provider of
Employment Services that meets the qualification requirements to
deliver Employment Services consistent with OAR chapter 407, divi-
sion 25; OAR chapter 411, division 323; OAR chapter 411, division
340; OAR chapter 411, division 345; and any rule subsequently
issued by DHS.

13. “Related Employment Services” are services which are provid-
ed by ODDS or VR in conjunction with or after the completion of
needed Employment Services in order to enable an individual to
maintain or advance in Competitive Integrated Employment.
Services may include, but are not necessarily limited to, benefits
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counseling, transportation support, personal care supports (such as
Activities of Daily Living, or ADL), environmental accessibility
adaptations, behavioral supports, assistive technology, and social
skills training as they relate to continued participation in Competi-
tive Integrated Employment.

14. “Self-Employment” is an option for achieving Competitive Inte-
grated Employment and is recognized as a viable means of promot-
ing independence and economic self-sufficiency. Self-Employment
generally refers to one person owning and controlling the operations
and management of an enterprise that reflects the owner’s skills,
interests, and preferred work environment. An individual in Self-
Employment may or may not receive ongoing supports. Self-
Employment yields an income that is comparable to the income
received by other individuals who are not individuals with disabil-
ities, who are self-employed in similar occupations or on similar
tasks, and who have similar training, experience, and skills.

15. A “Sheltered Workshop™ is a facility in which individuals with
I/DD are congregated for the purpose of receiving employment serv-
ices and performing work tasks for pay at the facility. A Sheltered
Workshop primarily employs individuals with I/DD and other dis-
abilities, with the exception of service support staff. A Sheltered
Workshop is a fixed site that is owned, operated, or controlled by a
provider, where an individual has few or no opportunities to inter-
act with non-disabled individuals, except paid support staff. A Shel-
tered Workshop is not Small Group Employment in an Integrated
Employment Setting, and is not otherwise an Integrated Employment
Setting as defined in this Order.

16. “Small Group Employment” refers to work performed in regu-
lar business, industry, and community settings by groups of two to
eight individuals with I/DD. It is not Competitive Integrated Employ-
ment, which is the much-preferred and optimal form of employment
for Oregonians with I/DD, but it can have value as a way to offer
additional opportunities for integration and employment. Small
Group Employment support is provided in an Integrated Employ-
ment Setting and in a manner that promotes integration into the
workplace and interaction between participants and people without
disabilities. Small Group Employment must allow an individual to
interact with non-disabled persons in a manner typical to the employ-
ment setting. The wage paid to the supported individual must meet
or exceed State and local minimum wage requirements as specified
in Competitive Integrated Employment, and the individual must
maintain goals to pursue Competitive Integrated Employment
opportunities.

17. “Supported Employment” means services provided to support
Competitive Integrated Employment, Self-Employment, and Small
Group Employment.

18. “Working-Age Individuals” are adults with I/DD who are 21 or
older and who are no longer receiving public school services, and
those with I/DD who are age 60 or older who choose to continue
employment.

II. TARGET POPULATIONS

1. ODDS/VR Target Population. At a minimum, the following indi-
viduals with I/DD will receive Employment Services described in
this Order:

a. “Sheltered Workshop workers.” Working-Age Individuals with
I/DD found eligible for ODDS employment services and who
worked in Sheltered Workshops on or after the effective date of
Executive Order 13-04; and

b. “Transition-age individuals.” Individuals with I/DD who at any
time from the effective date of Executive Order 13-04 until July
1, 2022 meet the below definition of “transition-age,” and who are
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found eligible for ODDS employment services as described in
OAR chapter 411, division 345, or who are found eligible for
ODDS and VR services.

For the purpose of Section II.1.b, “transition-age” means:
(1) Not older than 24 years of age.

(2) Not younger than 14 years of age. With respect to VR, persons
who are under 16 years of age may receive employment services
with DHS approval. With respect to ODDS, persons who are under
18 years of age may receive employment services with DHS
approval.

2. Education Target Population. The expectations for ODE described
in Section X below are intended to benefit the following target pop-
ulations, to the extent described in Section X below:

a. “Students with I/DD.” All youth with I/DD who at any time
from the effective date of Executive Order 13-04 until July 1, 2022
meet the below definition of “transition-age” and who receive
services in public schools; and

b. “All transition-age students.” All youth who at any time from
the effective date of Executive Order 13-04 until July 1,2022 meet
the below definition of “transition-age” and who receive servic-
es in public schools and otherwise are eligible for services under
the IDEA.

For the purpose of Section I1.2, “transition-age” may begin as
young as age 14, if deemed appropriate by the student’s IEP team
(including the student’s parent(s)), and must begin no later than
the start of the one-year period of a student’s IEP during which the
student reaches 16 years of age. Transition age ends when a
student leaves school.

III. SHELTERED WORKSHOPS

1.By July 1,2014, ODDS and VR shall no longer purchase or fund
Vocational Assessments for individuals with I/DD that occur in Shel-
tered Workshops.

2.By July 1,2015, ODDS and VR shall no longer purchase or fund
Sheltered Workshop placements for:

a. Transition-age individuals, as defined under Section II.1.b.
above;

b. Any working-age adult with I/DD who is newly eligible for
ODDS or VR services; and

c. Any working-age adult with I/DD who is already utilizing
ODDS or VR services who is not already working in a Sheltered
Workshop.

IV. EMPLOYMENT SERVICES PROVIDED THROUGH
ODDS AND VR

1.0DDS and VR will establish and implement a policy that Employ-
ment Services shall be evidence-based and individualized. Where
such evidence-based practices have not been identified, Oregon may
adopt practices used in other states that are generally recognized as
effective practices.

2. Employment Services shall be based on an individual’s capabili-
ties, choices, and strengths and shall be tailored to each person.
Specifically, ODDS and VR shall take into account an individual’s
capabilities, choices, and strengths in determining the type and dura-
tion of the Employment Services provided to that individual, the
expected outcomes of the Employment Services, and whether a
different type of Employment Service would more fully achieve
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Competitive Integrated Employment for the individual, as
appropriate.

3. ODDS and VR will provide Employment Services as described
in Section IV.6 below to at least 7,000 unique individuals in the
ODDS/VR Target Population, including individuals in Section II.1.a
of the ODDS/VR Target Population who wish to receive those
Employment Services, between July 1, 2013 and July 1, 2022, in
accordance with the following schedule:

a. By July 1,2014, ODDS and/or VR report that they had provided
Employment Services, as defined by this Order, to at least 600
individuals.

b. By July 1,2015,0DDS and/or VR will have provided Employ-
ment Services to at least 1,350 individuals.

c.By July 1,2016, ODDS and/or VR will have provided Employ-
ment Services to at least 2,200 individuals.

d.By July 1,2017,0DDS and/or VR will have provided Employ-
ment Services to at least 3,000 individuals.

e. By July 1,2018, ODDS and/or VR will have provided Employ-
ment Services to at least 3,800 individuals.

f. By July 1,2019, ODDS and/or VR will have provided Employ-
ment Services to at least 4,600 individuals.

g.By July 1,2020, ODDS and/or VR will have provided Employ-
ment Services to at least 5,400 individuals.

h. By July 1,2021, ODDS and/or VR will have provided Employ-
ment Services to at least 6,200 individuals.

i. By July 1,2022, ODDS and/or VR will have provided Employ-
ment Services to at least 7,000 individuals.

4. Any Sheltered Workshop worker in Section II.1.a of the
ODDS/VR Target Population who, in his or her CDP as described
in Section V below, indicates a desire to work in an Integrated
Employment Setting and to receive Employment Services as
described in Section IV.6 below shall receive these Employment
Services. The Policy Group referred to in Section XIV of this Order
shall be responsible for recommending metrics aimed at assessing the
delivery of Employment Services as described in Section IV.6 below
to individuals in Section II.1.a of the ODDS/VR Target Population
who desire to receive these Employment Services, as well as review-
ing the State’s performance under those metrics.

5. Both ODDS/VR Target Populations described in section 3 above
will receive Employment Services as described in Section IV.6
below. The proportionality of the delivery of Employment Services
to different Target Populations will be reviewed by the Policy Group
referred to in Section XIV of this Order to assure delivery is con-
sistent with the expected outcomes of this Order. Further, as neces-
sary, the State shall revise the above schedule for the provision of
Employment Services to both ODDS/VR Target Populations to
further this purpose.

6. For an individual to be counted as being provided an Employment
Service under this Section, that person must have received one or
more of the following:

a. Discovery services though ODDS;

b. Comprehensive Vocational Assessments through VR;
c. An approved Individual Plan for Employment with VR;
d. Job development services through ODDS; or

e. Supported Employment Services through ODDS.
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None of the services listed above shall be counted in a way that
creates a duplicate count of individuals that were provided
Employment Services. Any additions to the list of Employment
Services to be counted in this Section will be subject to review and
approval by the Policy Group referred to in Section XIV of this
Order.

7. The State cannot guarantee a job to any Oregonian, including jobs
in Competitive Integrated Employment or other Integrated Employ-
ment Settings to Oregonians with I/DD. Nevertheless, the purpose
of the Employment Services provided in this Order is to increase the
number of jobs in Competitive Integrated Employment or other Inte-
grated Employment Settings for individuals in the ODDS/VR Tar-
get Populations, and to decrease the number of individuals
employed in Sheltered Workshops. The Policy Group referred to in
Section XIV of this Order shall be responsible for recommending
outcome metrics aimed at assessing the effectiveness of the Employ-
ment Services provided in this Order in achieving this purpose, as
well as reviewing the State’s performance under those metrics.

V. CAREER DEVELOPMENT PLANNING

1. In Executive Order 13-04, I directed that ODDS shall adopt and
implement policies and procedures for developing a CDP. The poli-
cies will include a presumption that all individuals in the ODDS/VR
Target Population are capable of working in an Integrated Employ-
ment Setting. DHS reports that such policies and procedures have
been adopted, and they should be updated from time to time as
appropriate.

2. The CDP shall prioritize Competitive Integrated Employment, and
then other employment in Integrated Employment Settings. The
career development process shall focus on the strengths of the indi-
vidual and shall be conducted with the goal of maximizing the num-
ber of hours spent working, consistent with an individual’s abilities
and choices.

3. By July 1, 2015, all working-age individuals in Sheltered Work-
shops in the ODDS/VR Target Population shall receive a CDP. The
expectation for transition-age individuals in that Target Population
is that they should have a CDP no later than the date of their antic-
ipated departure from the Oregon public schools, and in any event
no later than one year after their departure. The provision of Employ-
ment Services by ODDS will not be delayed or denied due to the lack
of a CDP.

VI. TRAINING

1. In Executive Order 13-04, I directed ODDS and VR to establish
competencies for the provision of Employment Services, and will
adopt and implement competency-based training standards for CDPs,
job creation, job development, job coaching, and coordination of
those services. DHS reports that such competencies have been
adopted. The competencies shall be updated from time to time as
appropriate.

2.By July 1,2016,0DDS and VR will purchase Employment Serv-
ices for people with I/DD only from agencies or individual providers
that are licensed, certified, credentialed or otherwise qualified as
required by Oregon Administrative Rule. Such requirements for the
provision of Employment Services will be competency-based and
may include, as applicable, such national credentialing programs as
the APSE Certified Employment Support Professional exam or a
substantial equivalent.

VII. OUTREACH AND AWARENESS

In Executive Order 13-04, I directed , ODDS and VR to develop an
outreach and informational education program for all persons in the
ODDS/VR Target Population that explains the benefits of employ-
ment, addresses concerns of families and perceived obstacles to par-
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ticipating in Employment Services, and is designed to encourage
individuals with I/DD and their families to seek Employment Serv-
ices. DHS reports that the program has been adopted. The program
shall be updated from time to time as appropriate.

VIII. PROVIDER CAPACITY

State agencies will make good faith efforts, within available budg-
etary resources, to ensure that there are a sufficient number of
qualified employment providers to deliver the services and supports
necessary for individuals in the ODDS/VR Target Population to
receive Employment Services consistent with the terms of this Order.

IX. STATE AGENCY ACTIONS

1. Consistent with its authority and the Oregon Administrative Pro-
cedures Act, DHS will update ODDS and VR policies and adminis-
trative rules related to employment to be consistent with this Order.

2.In Executive Order 13-04, I directed DHS to designate a statewide
Employment Coordinator to oversee and coordinate its employment
services program and all activities required by DHS, ODDS, and/or
VR under this Order. The Employment Coordinator will coordinate
with the ODE employees referenced in Section X.3.b. below. The
Employment Coordinator has been named and DHS reports that the
Employment Coordinator is actively engaged in the coordination of
work by the agencies.

3. In Executive Order 13-04, I directed DHS to support new or exist-
ing technical assistance provider(s) or use other available training
resources to provide leadership, training and technical assistance to
employment providers and to provider, county, support services bro-
kerage, and VR staff to support the performance of this Order. DHS
reports that supports are being provided.

4. In Executive Order 13-04, I directed that DHS adopt an “Inte-
grated Employment Plan” to further carry out the goals of this Order,
after review by the Policy Group described in Section XIV below.
This Order and the Plan itself are not admissions that such a Plan is
legally required, nor are they admissions on any legal issue that is
currently the subject of (a) Lane v. Kitzhaber, a class action lawsuit
alleging violations of the Americans with Disabilities Act, or (b) a
parallel United States Department of Justice (“USDOJ”) investiga-
tion of a complaint allegedly made to USDOJ made by persons
involved in the Lane case. Given those matters and Oregon’s long-
standing commitment to integrated services for individuals with
disabilities, however, adopting a Plan is a prudent step.

X. EDUCATION PROVISIONS

1. As the Superintendent of Public Instruction, I emphasize that all
students with disabilities attending public schools in Oregon should
receive a free appropriate public education that emphasizes special
education and related services designed to meet their unique needs
and that prepares them for further education, training, employment,
and independent living. This provision is intended to focus attention
on students with I/DD. !

2. Intent. This Order, including these Education Provisions, is not
intended to expand the obligations of the State or its schools under
the IDEA.

! The term “intellectual or developmental disabilities” is defined
by this Order, but it is not a term commonly used by educators. In
the educational context, persons with these disabilities may fall
into one or more of several categories mandated by the IDEA.
These categories may include, but are not limited to, Intellectual
Disabilities, Autism, Emotional Disturbance, and Other Health
Impaired.
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3. Definitions. For purposes of this Section X, the following defini-
tions apply:

4. Strategies.

a. “Education Goals” means the following goals:

(1) Families, students, and educators will have the expectation of
work in Integrated Employment Settings.

(2) Students transitioning to adult services through VR or ODDS
will be prepared to transition to integrated work experiences.

(3) Statewide systems will be coordinated to reach the goal of
Competitive Integrated Employment opportunities as an outcome
of students’ education.

b. “Transition Services” means a coordinated set of activities for
students in the Education Target Population that:

(1) Is designed to be within a results-oriented process, that is
focused on improving the academic and functional achievement
of the student to facilitate the student’s movement from school to
post school activities, which post-school activities may include
postsecondary education, vocational education, integrated employ-
ment (including supported employment), continuing and adult
education, adult services, independent living, or community
participation;

(2) Is based on the individual student’s needs, taking into account
the student’s preferences and interests; and

(3) Includes:

(A) Instruction;

(B) Related services;

(C) Community experiences;

(D) The development of employment and other post school adult
living objectives; and

(E) If appropriate, acquisition of daily living skills and function-
al vocational evaluation; and

(4) May be special education, if provided as specially designed
instruction, or related services, if required to assist a student with
a disability to benefit from special education.

c. “Transition Technical Assistance” will be the substance of the
work of the Statewide Transition Technical Assistance Network,
described in Section X.3.c. below. Transition Technical Assistance
will be aimed primarily at students with I/DD in Section I1.2.a of
the Education Target Population, and will include professional
development and technical assistance for teachers, administrators,
and other educational service providers that include:

(1) Transition-related curriculum and instructional approaches
which are consistent with the Education Goals.

(2) Outcome-based transition planning approaches that use pre-
cepts of discovery and person-centered planning.

(3) Implementation of transition-related instructional approaches,
such as those that are community-based, and which can include
authentic experiences such as internships, mentorships, youth
work experiences, job skill related instruction, and job shadowing.

(4) Facilitation and management of interagency teams and
resources to help ensure students and families can utilize resources
from ODDS, VR, and local education agencies.

(5) Encouraging the implementation of Transition Services in the
schools that are consistent with the Education Goals.
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a. ODE will implement, through a contract with Oregon’s feder-
ally-funded Parent Training and Information Center, or other sim-
ilar entity, an ongoing program of outreach to students, families,
and communities to seek to ensure that all individuals in the edu-
cation target populations are familiar with the Education Goals.

b. ODE will designate staff specialists whose work will be focused
on systems-change efforts in schools and communities to focus on
liaisons with partner agencies, data quality and tracking, local
capacity development, and working with local education agencies
to help ensure that the Education Goals are reflected in the pro-
vision of Transition Services. ODE staff will also coordinate the
work of a Statewide Transition Technical Assistance Network.

c. ODE will establish a Statewide Transition Technical Assistance
Network to assist high schools in Oregon to provide Transition
Services. The Transition Technical Assistance Network shall seek
to ensure that the Education Goals of this Order are implement-
ed in assessment, curriculum, and instruction for students of tran-
sition age, particularly students with I/DD in Section I1.2.a of the
Education Target Population.

d. ODE will partner with VR and ODDS to review the post-sec-
ondary outcomes of students in the Education Target Population,
and assess the effectiveness of these strategies on students with
I/DD in Section I1.2.a of the Education Target Population.

e. Section X 4.e of Executive Order 13-04 directed ODE to sup-
port proposed legislative or rule changes that will prohibit local
education agencies from contracting with adult service providers
for employment or vocational assessment services in Sheltered
Workshops. ODE supported and the State Board of Education
adopted a rule that prohibits local educational agencies from
including Sheltered Workshops in the continuum of alternative
placements and supplementary aids and services provided to stu-
dents. ODE shall continue to support legislation consistent with
the intent of the directive to support proposed legislative changes
that will prohibit local education agencies from contracting with
adult service providers for employment or Comprehensive Voca-
tional Assessment services in Sheltered Workshops.

XI. INTERAGENCY COLLABORATION

1.

In Executive Order 13-04, I directed that the State develop and

implement one or more inter-agency agreements or Memorandum of
Understanding among ODDS, VR, and ODE designed to assist in
accomplishing the implementation of this Order that generally
addresses the following issues:

2.

a. Allocation of responsibility, funding commitments, and author-
ity for conducting and ensuring the performance of this Order,
including career planning, transition planning, outreach, training,
Employment Services, data collection and sharing, and service

gaps.
b. Employment outcomes through collaboration among ODDS,
VR, and the Policy Group described in Section XIV below.

c. Coordination of funding to accomplish the goals of this Order.

d. Coordinated outreach efforts to individuals in the ODDS/VR
Target Populations by Vocational Rehabilitation counselors, per-
sonal agents, and service coordinators. DHS reports that a
Memorandum of Understanding was adopted. The MOU shall be
updated from time to time as appropriate.

ODDS will include specific provisions in its contracts with each

Support Services Brokerage and each Community Developmental
Disability Program (“CDDP”) to accomplish the full implementation
of this Order. DHS reports that this work is underway.
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3.0DDS, VR and ODE shall, to the extent possible and where efforts
may compliment or overlap, coordinate with other State initiative
efforts involving employment, such as “Chartering Partnerships for
Job Growth and Talent Development.” 2

XII. QUALITY ASSESSMENT AND IMPROVEMENT

In Executive Order 13-04, I directed DHS to develop and implement
a quality improvement initiative that is designed to promote Employ-
ment Services developed in accordance with this Order and to eval-
uate the quality of Employment Services provided to persons with
I/DD under this Order statewide. DHS reports that a plan has been
adopted. The plan shall be updated from time to time as appropriate
and implementation shall continue.

XIII. DATA COLLECTION AND REPORTING

1. In Executive Order 13-04, I directed that, twice a year, the
Employment Coordinator will monitor the progress of implementa-
tion of this Order through data collection, data analysis, and quali-
ty improvement activities. These monitoring efforts shall continue.

2. In Executive Order 13-04, I directed that, twice a year, ODDS and
VR shall collect data and report to the Employment Coordinator and
the Policy Group the following data for the ODDS/VR Target
Populations:

a. The number of individuals receiving Employment Services;

b. The number of individuals working in the following settings:
Competitive Integrated Employment, Self-Employment, Sheltered
Employment, and Small Group Employment (8 or less);

c. The number of individuals in Supported Employment;

d. The number of hours worked per week and hourly wages paid
to those individuals;

e. The outcomes of Employment Services selected by individuals
through the Career Development Planning process, including the
selection of non-employment services;

f. Complaints and grievances.

This data collection and reporting shall continue. In addition,
ODDS and VR shall collect and report the number of individuals
receiving Related Employment Services.

3. In Executive Order 13-04, I directed that, twice a year, ODDS, VR,
and ODE will report to the Employment Coordinator and the Poli-
cy Group on the progress made on the terms of this Order and the
results of the data collected under this Section. These reports shall
continue.

4. In Executive Order 13-04, I directed that ODDS, VR, and ODE
will begin a program of regularly collecting and analyzing data
described above in this Section XIII, and will identify problems or
barriers to placement in or retaining jobs in an integrated employ-
ment setting, as well as service gaps, and will recommend to DHS,
ODE, and the Legislature actions to improve services. ODDS, VR,
and ODE will review this information on a semi-annual basis
and develop and implement measures to improve services with
respect to the problems and barriers identified. This program shall
continue.

2 State of Oregon, Office of the Governor (2013). Executive Order
13-08: Chartering Partnerships for Job Growth and Talent
Development, retrieved at http://www.oregon.gov/gov/Documents/
executive_orders/eo_13-08.pdf.
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XIV. ASSURING SUCCESS

1. The involvement of stakeholders is critical to success. In Execu-
tive Order 13-04, I directed formation of a group consisting of rep-
resentatives of ODE, DHS, legislators, and stakeholders shall be
formed to make recommendations to the Director of DHS and the
Deputy Superintendent of Public Instruction regarding design and
implementation on issues including, but not limited to, education,
outreach, development of provider capacity, training, and process-
es for assessment and Discovery. This group is referred to through-
out this Order as the Policy Group. Disability Rights Oregon was also
invited to attend and is expressly encouraged to participate in the
Policy Group.

2. The Policy Group shall continue its work.

3.The Policy Group shall recommend outcome metrics to the State,
review the State’s performance under those metrics, and make annu-
al recommendations to the Governor for improving performance.
Metrics developed by the Policy Group shall not create enforceable
rights.

XV. OTHER LAWS

1. Federal statutes, regulations, and guidance in this area continue to
evolve, and State agencies should look to revise their regulations and
policies as appropriate.

2. State agencies are not directed by this Order to act in a way that
would jeopardize the State’s federal funding, such as funding from
United States Department of Education, Centers for Medicare &
Medicaid Services, and/or Rehabilitation Services Administration,
or that would violate federal law or regulations.

3. Performance of this Order is subject to Oregon law, including Arti-
cle XI, section 7, of the Oregon Constitution. To the extent that this
Order is not consistent with Oregon state statutes or administrative
rules, the Order should be read as requesting a change in state law,
so long as that request is consistent withfederal law. This Order does
not attempt to override any provision of state law but reflects a
desired policy change.

4. Wherever possible, this Order shall be read as consistent with fed-
eral law. In the event any provision of this Order is declared by a
court to be in violation of any Oregon or federal law, that law will
prevail and the remaining terms of this Executive Order will remain
in full force and effect.

XVI. EFFECTIVE DATE AND EFFECT OF THIS ORDER
1. This Order shall take effect on February 2, 2015.
2. This Order supersedes and replaces Executive Order 13-04.

3. This Order addresses employment services for those who have
intellectual or developmental disabilities, as well as services to tran-
sition-aged students with disabilities. This Order is intended to pro-
mote agency coordination by providing a statement of my executive
policy preferences, to assist the agencies in working together towards
a common goal of better enabling those with intellectual or devel-
opment disabilities to locate and maintain competitive integrated
employment. This Order states my policy preferences and directions
to DHS and ODE. Directives that certain measures ‘“shall,”
“should,” or “will” occur are not substitutes for rulemaking, which
should occur where necessary to implement this Order and satisfy the
requirements of the Oregon Administrative Procedures Act (“APA”).

4. The Order does not create enforceable rights, but is my request to
DHS and the State Board of Education to continue to engage in
any rulemaking necessary to implement the terms of this Order,
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consistent with the terms of this Order, the agencies’ rulemaking
authority, and the APA.

Done at Salem, Oregon, this 2nd day of February, 2015.

/s/ John A. Kitzhaber
John A. Kitzhaber, M.D.
GOVERNOR

ATTEST
/s/ Kate Brown

Kate Brown
SECRETARY OF STATE
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REQUEST FOR COMMENTS
PROPOSED CLEANUP PLAN FOR MC AYEAL’S
WARDROBE CLEANERS SITE

COMMENTS DUE: 5 p.m., Tuesday March 31, 2015
PROJECT LOCATION: 1060 Olive St., Eugene
PROPOSAL: The Oregon Department of Environmental Quality
proposes to implement soil and groundwater cleanup actions at the
site of the former McAyeals Wardrobe Cleaners in downtown
Eugene.
HIGHLIGHTS: Spills of dry cleaning solvent and petroleum hydro-
carbons have contaminated the soil and groundwater beneath this
property. Lane County acquired the property by tax foreclosure in
2012. DEQ and Lane County will use funds DEQ received in a set-
tlement with the former property owner, as well as funding through
Business Oregon’s Brownfields Program to clean up the site so that
it can be put back to productive use. An Analysis of Brownfield
Cleanup Alternatives report was completed for the site in 2014. A
Staff Report prepared by DEQ for public review describes its pro-
posed cleanup action for the site. Cleanup is proposed to start in
2015. Both documents are available for public review and comment.
HOW TO COMMENT: Send comments to DEQ Project Manag-
er Don Hanson at 165 E. 7th Ave., Suite 100, Eugene, OR 97401 or
hanson.don@deq.state.or.us. For more information contact the proj-
ect manager at 541-687-7349.

Find information about requesting a review of DEQ project files
at: http://www.deq.state.or.us/records/recordsRequestFAQ.htm

Find the File Review Application form at: http://www.deq.state.
or.us/records/RecordsRequestForm.pdf

To access the proposed plan and other documents in the DEQ Envi-
ronmental Cleanup Site Information database, go to http://www.deq.
state.or.us/lq/ECSI/ecsi.htm, select “Search complete ECSI data-
base”, then enter 2490 in the Site ID box and click “Submit” at the
bottom of the page. Next, click the link labeled 2490 in the Site
ID/Info column. Alternatively, you may go directly to the database
website for this page at http://www.deq_.state.or.us/Webdocs/Forms/
Output/FPController.ashx ?Sourceld=2490&SourceldType=11

If you do not have web access and want to review the project file
contact the DEQ project manager.
THE NEXT STEP: DEQ will review all comments it receives
regarding the proposed cleanup plan, and will consider and address
all comments. If there is significant public interest DEQ may hold
a public meeting to discuss the project. After making any revisions
to the plan based on comments received, DEQ will implement the
cleanup.

REQUEST FOR COMMENTS
PROPOSED CERTIFICATE OF COMPLETION FOR
HAWTHORNE DEPOT LLC AT PGE HAWTHORNE SITE

COMMENTS DUE: 5 p.m., Tuesday, March 31, 2015
PROJECT LOCATION: 1510 SE Water Avenue, Portland, OR
PROPOSAL: DEQ is preparing to certify that all actions required
have been satisfactorily completed. This project has resulted in both
environmental and economic benefits.

HIGHLIGHTS: In March 2014 Hawthorne Depot, LLC entered a
Prospective Purchaser Agreement Consent Order with DEQ and
agreed to complete a Scope of Work on the subject property, includ-
ing environmental cleanup of primarily soil contaminated with poly-
chlorinated biphenyls, commonly known as PCBs, at the PGE
Hawthorne site.

DEQ reviewed the requirements of the PPA and the corresponding
actions, and has made a preliminary determination that all obligations
of the PPA have been satisfactorily performed and that a Certifica-
tion of Completion should be issued.

DEQ’s prospective purchaser agreement program was created in
1995 through amendments to the state’s Environmental Cleanup
Law. The prospective purchase agreement is a tool that expedites the
cleanup of contaminated property and encourages property transac-
tions that would otherwise not likely occur because of the liabilities
associated with purchasing a contaminated site.
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The Certification of Completion confirms Hawthorne Depot’s

release from liability for claims by the State of Oregon under ORS
465.200 to 465.545 and 465.990, 466.640, and 468B.310 regarding
existing hazardous substance releases at or from the property. The
consent order and certification of completion also provide
Hawthorne Depot with third party liability protection.
HOW TO COMMENT: Send comments to DEQ Project Manag-
er Tom Gainer at 2020 SW Fourth Ave., Ste. 400, Portland, OR or
gainer.tom@deq_state.or.us. For more information contact the proj-
ect manager at 503-229-5326.

Find information about requesting a review of DEQ project files
at: http://www.deq.state.or.us/records/recordsRequestFAQ.htm

Find the File Review Application form at: http://www.deq.state.
or.us/records/RecordsRequestForm.pdf

To access site summary information and other documents in the
DEQ Environmental Cleanup Site Information database, go to
http://www.deq.state.or.us/Ig/ECSI/ecsi.htm, select “Search complete
ECSI database”, then enter 5779 in the Site ID box and click “Sub-
mit” at the bottom of the page. Next, click the link labeled 5779 in
the Site ID/Info column. Alternatively, you may go directly to the
database website for this page at http://www.deq.state.or.us/lg/
ecsi/ecsilist.asp?SiteID=5779&Bus_Name=&Address=&County
=ALL&City=&Zip_Code=&LatitudeMin=&LatitudeMax=&
LongitudeMin=&LongitudeMax=&Township=All&Township
Zone=N&Range=1&RangeZone=E&Section=All&Action
Code=All&Substance=None&Alias=None&Submit=Submit&
listtype=lis.

If you do not have web access and want to review the project file
contact the DEQ project manager.

THE NEXT STEP: DEQ will consider all public comments
received by the date and time stated above before making a final
decision regarding the completion certification of the remedial
actions taken at the site. A public notice of DEQ’s final decision will
be issued.

ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, call DEQ at 503-229-5696 or toll free in Oregon at
800-452-4011; fax to 503-229-6762; or email to deqinfo@deq.
state.or.us. People with hearing impairments may call 711.

REQUEST FOR COMMENTS
PROPOSED PROSPECTIVE PURCHASER AGREEMENT
FOR FORMER CAMPBELL CRANE

COMMENTS DUE: April 1,2015 at 5 pm Pacific Standard Time
PROJECT LOCATION: 8001 and 8010 NE 14th Place, Portland,
Oregon

PROPOSAL: The Department of Environmental Quality seeks
comments on its proposed Consent Order for a prospective purchaser
agreement with the non-profit Oregon Humane Society (OHS)
concerning its acquisition of real property (including six tax lots)
located at or near 8001 and 8101 NE 14th Place, Portland, Oregon
(Property).

OHS proposes to provide evaluation of prior hazardous substance
releases on the site, improve stormwater management, and produce
a contaminated media management plan for safe soil and ground-
water management during future site construction and development.
After completing the remaining environmental work, OHS intends
to use the acquired properties to expand from their existing adjacent
campus in order to continue their mission of pet adoptions, educa-
tion, veterinary services and training, animal-assisted therapy, and
advocacy.

The subject properties were historically used for farming in the
early 1900’s until the mid-1960’s to early 1970’s when industrial-use
sites were established. In 1966 the 8101 property was developed with
a 12,000-square foot building with office and warehouse space that
included 12 truck bay doors. Four tax lots to the north include por-
tions of the Columbia Slough levee. Campbell Crane a construction
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crane and rigging service occupied at the 8001 NE 14th place prop-
erty from approximately 1973 to 2012.

Historic contamination sources include under- and above-ground
fuel storage tanks and appurtenant lines and dispensers, machinery
and vehicle maintenance and cleaning, and metal sandblasting. Con-
taminants of potential concern are primarily petroleum hydrocarbons,
polynuclear aromatic hydrocarbons (PAHs), and a few heavy
metals.

Remedial actions will include —

* Cleanout of the subject property stormwater lines and improve-
ments where needed in the stormwater system for protection of sur-
face waters and sediments in the Middle Columbia Slough.

¢ Production of a site-specific Contaminated Media Management
Plan (CMMP) to guide future site construction and development
activities as OHS expands from current campus.

* Provide site investigation reports to evaluate if there is contam-
ination present that presents unacceptable exposure risks to future
site occupants.

* Remedial actions, where required, to eliminate any unacceptable
exposure risks to contamination still present from historic releases.
For example, soil removal or capping to prevent exposure to con-
tamination site soils.

e Investigate underground magnetic anomaly and take remedial
action if required.

DEQ created the prospective purchaser agreement program in 1995
through amendments to the state’s Environmental Cleanup Law. The
prospective purchaser agreement is a tool that expedites the cleanup
of contaminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a contaminated site.

The proposed Consent Order will provide the Oregon Humane
Society with a release from liability for claims by the State of
Oregon under ORS 465.200 to 465.545 and 465.990, 466.640, and
468B.310 regarding existing hazardous substance releases at or from
the property. The proposed consent order will also provide the
Oregon Humane Society with third party liability protection.
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HOW TO COMMENT: Send comments to DEQ Project Manag-
er Chuck Harman at DEQ’s Northwest Region Office, 2020 SW 4th
Avenue, Suite 400, Portland, OR 97201 or via email at
harman.charles@deqstate.or.us. For more information you can also
contact the project manager directly at (503) 229-5125.

Find information about requesting a review of DEQ project files
at: http://www.deq_.state.or.us/records/recordsRequestFAQ.htm

Find the file review application form at: http://www.deq.
state.or.us/records/RecordsRequestForm.pdf

To access site summary information and other documents in the
DEQ Environmental Cleanup Site Information database, go to
http://www.deq.state.or.us/lq/ECSI/ecsi.htm, select “Search complete
ECSI database”, then enter 3794 in the Site ID box and click “Sub-
mit” at the bottom of the page. Next, click the link labeled 3794 in
the Site ID/Info column. Alternatively, you may go directly to the
database website for this page at http://www.deq.state.or.us/lg/
ecsi/ecsilist.asp?SiteID=3794&Bus_Name=&Address=&County
=ALL&City=&Zip_Code=&LatitudeMin=&LatitudeMax=&
LongitudeMin=&LongitudeMax=&Township=All&Township
Zone=N&Range=1&RangeZone=E&Section=All&Action
Code=All&Substance=None&Alias=None&Submit=Submit&
listtype=lis.

If you do not have web access and want to review the project file
contact the DEQ project manager.
THE NEXT STEP: DEQ will consider all public comments
received by the date and time stated above before making a final
decision regarding the proposed remedial actions and terms of the
Order on Consent for the site. A public notice of DEQ’s final deci-
sion will be issued in this publication.
ACCESSIBILITY INFORMATION: DEQ is committed to
accommodating people with disabilities. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, call DEQ at 503-229-5696 or toll free in Oregon at
800-452-4011; fax to 503-229-6762; or email to deqinfo@deq_state.
or.us. People with hearing impairments may call 711.
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally at the rulemaking hearing. Written comment must
be submitted to an agency by 5:00 p.m. on the Last Day for
Comment listed, unless a different time of day is specified. Oral
comments may be submitted at the appropriate time during a rule-
making hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Board of Architect Examiners

Chapter 806
Rule Caption: Board of Architect Examiners 2015-17 Budget
Date: Time: Location:
3-16-15 9 am. 205 Liberty St. NE, Suite A
Salem, OR

Hearing Officer: Maria Brown
Stat. Auth.: ORS 671.125 & 182.462
Stats. Implemented: ORS 671.125 & 182.462
Proposed Adoptions: 806-001-0003
Last Date for Comment: 3-16-15, 12 p.m.
Summary: Board of Architect Examiners 2015-17 Budget.
Rules Coordinator: Maria Brown
Address: Oregon Board of Architect Examiners, 205 Liberty St. NE,
Suite A, Salem, OR 97301
Telephone: (503) 763-0662
Board of Chiropractic Examiners
Chapter 811

Rule Caption: Remove fee from rule and requires the applicant to
pay the “current” background check fee.
Date: Time: Location:
3-12-15 1 p.m. 85625 Hwy. 101
Florence, OR 97439
Hearing Officer: Daniel Cote DC, OBCE President
Stat. Auth.: ORS 684
Stats. Implemented: ORS 684.040 & 684.155
Proposed Amendments: 811-010-0085
Last Date for Comment: 3-12-15, 3:30 p.m.
Summary: The amendment removes the fee inserted into rule
(which is outdated) and proposed generic language requires the appli-
cant to pay the “current” background check fee.
Rules Coordinator: Kelly J. Beringer

Oregon Bulletin

13

Address: Board of Chiropractic Examiners, 3218 Pringle Rd. SE,
Suite 150, Salem, OR 97302
Telephone: (503) 373-1573

ecccccccoe

Rule Caption: Proposal states how licensees leaving practice must
notify patients about accessing their records
Date: Time: Location:
3-12-15 1 p.m. 85625 Hwy. 101
Florence, OR 97439
Hearing Officer: Daniel Cote DC, OBCE President
Stat. Auth.: ORS 684
Stats. Implemented: ORS 684.155
Proposed Amendments: 811-015-0005
Last Date for Comment: 3-12-15, 3:30 p.m.
Summary: Addresses what a DC or a DC’s legal representative’s
duties are with regard to patient records after DC moves, retires,
becomes incapacitated, unable to practice, or dies.
Rules Coordinator: Kelly J. Beringer
Address: Board of Chiropractic Examiners, 3218 Pringle Rd. SE,
Suite 150, Salem, OR 97302
Telephone: (503) 373-1573

Board of Medical Imaging
Chapter 337

Rule Caption: Allow two new imaging subspecialties to be recog-
nized on medical imaging licenses.

Stat. Auth.: ORS 688.555

Stats. Implemented: ORS 688.445

Proposed Amendments: 337-010-0007

Last Date for Comment: 3-31-15, 4:30 p.m.

Summary: This rulemaking would add two registry subspecialty
credentials to the list of recognized credentials that the Board could
print on the license of a licensee who earns the respective credential
through one of the national imaging registries. The subspecialty cre-
dentials to be added by this rulemaking would be the computed
tomography credential that was recently developed and is
now offered by the Nuclear Medicine Technology Certification
Board, and the pediatric sonography subspecialty credential that was
recently developed and is now offered by the American Registry of
Diagnostic Medical Sonographers.

Rules Coordinator: Ed Conlow

Address: Board of Medical Imaging, 800 NE Oregon St., Suite
1160A, Portland, OR 97232

Telephone: (971) 673-0216

Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Amend the exhibits to be in accordance with the
current rules.

Stat. Auth.: ORS 183.415, 163.105(2), 163.115(5), 144.120(7) &
144.130

Stats. Implemented: ORS 144.120(7) & 144.130

Proposed Amendments: 255-030-0013, 255-032-0022

Last Date for Comment: 3-27-15, 12 p.m.

Summary: The timeframe for submitting documents to the Board
before a hearing is, under OAR 255-030-0040, 14 days, but the cur-
rent version of the Notice of Rights (NOR), which is a document pro-
viding information about our rules, states the timeframe is 7 days.
This appears to be an oversight. The change is a clean-up measure
to ensure the NOR provides correct information about Board
practices.

Rules Coordinator: Shawna Harnden

Address: Board of Parole and Post-Prison Supervision, 2575
Center St. NE, Salem, OR 97301

Telephone: (503) 945-0914
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Department of Administrative Services

Chapter 125
Rule Caption: Amending rules governing renting or leasing office
quarters.
Date: Time: Location:
3-16-15 1:30 p.m. Dept. of Administrative Services

1225 Ferry St. SE
Mt. Jefferson Conference Rm.
Salem, OR 97301
Hearing Officer: Shannon Ryan
Stat. Auth.: ORS 184.340
Other Auth.: Governor’s Executive Order 12-17, Governor’s 10-
Year Plan for Oregon
Stats. Implemented: ORS 276.420, 276.426 & 276.428
Proposed Amendments: 125-120-0000, 125-120-0100, 125-120-
0120, 125-120-0130, 125-120-0150
Proposed Repeals: 125-120-0160
Last Date for Comment: 3-17-15, 5 p.m.
Summary: The proposed amendments update the leasing office
quarters rules to respond to contemporary best practice recommen-
dations from a recent study and to align with Governor’s Executive
Order 12-17 and Governor’s 10-Year Plan for Oregon.
Rules Coordinator: Janet Chambers
Address: Department of Administrative Services, 155 Cottage St.
NE, Salem, OR 97301
Telephone: (503) 378-5522

Department of Corrections
Chapter 291

Rule Caption: Assignment and Supervision of Inmates for Work
Assignments and Unfenced Minimum Housing

Stat. Auth.: ORS 179.040, 421.445, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 421.445, 423.020, 423.030 &
423.075

Proposed Amendments: 291-082-0100 — 291-082-0145

Last Date for Comment: 4-13-15, 5 p.m.

Summary: These rule modifications are necessary to update the pol-
icy for the assessment and assignment of inmates for work assign-
ments and unfenced minimum housing, and to ensure these rules
align with revisions to the department rules for assigning custody
classification levels to inmates (OAR 291-104). Other changes are
necessary to reflect operational changes within the agency.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

Rule Caption: Custody Classification Levels of Inmates in DOC
Facilities

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-104-0111, 291-104-0116, 291-104-
0125,291-104-0135,291-104-0140

Last Date for Comment: 4-13-15, 5 p.m.

Summary: These rule amendments are necessary to update the pol-
icy and procedure of the classification system for assigning inmates
with the appropriate custody level, which includes utilization of the
violence predictor score; clarification of escape definitions within the
custody classification guide; and clarification for classification level
5 inmates.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

Oregon Bulletin

Department of Fish and Wildlife
Chapter 635

Rule Caption: Salmon Seasons for Commercial and Sport
Fisheries In the Pacific Ocean.
Date: Time:
4-24-15 8 a.m.

Location:

63095 Deschutes Market Rd.
Bend, OR 97701

Hearing Officer: Oregon Fish & Wildlife Commission

Stat. Auth.: ORS 496.138, 496.146, 506.036, 506.119, 506.129,
506.750 et Seq.

Other Auth.: Magnuson-Stevens Sustainable Fisheries Act

Stats. Implemented: ORS 496.162, 506.036, 506.109, 506.129,
506.750 et Seq.

Proposed Adoptions: Rules in 635-003, 635-006, 635-013
Proposed Amendments: Rules in 635-003, 635-006, 635-013
Proposed Repeals: Rules in 635-003, 635-006, 635-013

Last Date for Comment: 4-24-15, Close of Hearing

Summary: Amend rules related to commercial and sport salmon
fishing in the Pacific Ocean within Oregon State jurisdiction. House-
keeping and technical corrections to the regulations may occur to
ensure rule consistency.

Rules Coordinator: Michelle Tate

Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302

Telephone: (503) 947-6044

Rule Caption: Amend Rules for Sport and Commercial Halibut
Fisheries.

Date: Time:
4-24-15 8 a.m.

Location:

63095 Deschutes Market Rd.
Bend, OR 97701

Hearing Officer: Oregon Fish & Wildlife Commission

Stat. Auth.: ORS 496.138, 496.146, 496.162, 497.121, 506.036,
506.109, 506.119 & 506.129

Stats. Implemented: ORS 496.004, 496.009, 496.162, 506.109,
506.129 & 508.306

Proposed Adoptions: Rules in 635-004, 635-039

Proposed Amendments: Rules in 635-004, 635-039

Proposed Repeals: Rules in 635-004, 635-039

Last Date for Comment: 4-24-15, Close of Hearing

Summary: Amendments to Oregon’s regulations for sport and com-
mercial halibut fisheries will bring the State of Oregon concurrent
with federally adopted regulations. Modifications establish 2015
seasons and/or quotas for halibut fisheries. Housekeeping and
technical corrections to the regulations may occur to ensure rule
consistency.

Rules Coordinator: Michelle Tate

Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302

Telephone: (503) 947-6044

Rule Caption: Wildlife holding, rehabilitation, protected wildlife
and Wildlife Control Operators
Date: Time:
4-24-15 8 a.m.

Location:

63095 Deschutes Market Rd.
Bend, OR 97701

Hearing Officer: Oregon Fish and Wildlife Commission

Stat. Auth.: ORS 496.012, 496.138, 496.146, 496.162, 497.298,
497.308,497.312,497.318, 498.022, 498.029, 498.052, 498.222 &
498.242

Stats. Implemented: ORS 496.012, 496.138, 496.146, 496.162,
497.298, 497.308, 497.312, 497.318, 498.022, 498.029, 498.052,
498.222 & 498.242

Proposed Adoptions: Rules in 635-042, 635-044, 635-435
Proposed Amendments: Rules in 635-044, 635-435

Proposed Repeals: Rules in 635-044, 635-435

Proposed Renumberings: Rules in 635-044 to 635-042

Last Date for Comment: 4-24-15, Close of Hearing
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Summary: Amend rules pertaining to Wildlife Control Operators
and the protection and holding of wildlife and wildlife rehabilitation.
Additionally, rules pertaining to wildlife holding will be moved into
its own division.

Rules Coordinator: Michelle Tate

Address: Department of Fish and Wildlife, 4034 Fairview Industrial
Dr. SE, Salem, OR 97302

Telephone: (503) 947-6044

Department of Human Services,
Aging and People with Disabilities and
Developmental Disabilities
Chapter 411

Rule Caption: Eligibility for Medicaid K-State Plan in Long-Term
Care Service Priorities; K-State Plan; and In-Home Services
Date: Time: Location:
3-17-15 2 p.m. Human Services Bldg.
500 Summer St. NE, Rm. 160
Salem, OR 97301
Hearing Officer: Staff
Stat. Auth.: ORS 410.070
Stats. Implemented: ORS 410.070
Proposed Amendments: 411-015-0100, 411-030-0040, 411-035-
0015, 411-035-0025, 411-035-0040, 411-035-0055, 411-035-0070,
411-035-0085
Proposed Repeals: 411-015-0100(T), 411-030-0040(T), 411-035-
0015(T), 411-035-0025(T), 411-035-0040(T), 411-035-0055(T),
411-035-0070(T), 411-035-0085(T)
Last Date for Comment: 3-21-15, 5 p.m.
Summary: The Department of Human Services (Department) is pro-
posing to amend the rules in OAR 411-015, 030, and 035 to make
permanent changes from the January 1,2015 temporary rulemaking,
which puts the Department in compliance with mandates from the
Center for Medicare and Medicaid Services (CMS).

CMS requires that individuals applying for Medicaid State Plan
K-option with an underlying Medicaid OHP Plus benefit package
under 410-200 through the Medicaid for Modified Adjusted Gross
Income (MAGI) are eligible only if certain other eligibility criteria
are met, including the equity value of an individual’s home as estab-
lished in OAR 461-145-0220. These individuals are subject to
requirements of OAR 461-145-0220 regarding the equity value of the
home in the same manner as if they were requesting these services
under OSIPM. This criteria was added to the rules as it was not in
them prior to the temporary rulemaking.

As part of this amendment, stronger language was added to
emphasize “requirements of the rules” for transfer of assets to be
applied in the same manner as if they were requesting these servic-
es under OSIPM. The wording “requirements of the rules” is then
consistent with the rule pertaining to the equity value of the home.

The in-home service rules in division 030 and K-Plan division 035
are required to use all the eligibility criteria as the 411-015 rules, as
well as eligibility criteria specific to each of the program rules in divi-
sions 030 and 035. This means all mutual eligibility criteria were tied
back to the 411-015 eligibility criteria.

Minor punctuation, grammar, and formatting changes were made
to the rules as well.

Written comments may be submitted via e-mail to
Kimberly.Colkitt-Hallman@state.or.us or mailed to 500 Summer
Street NE, E48 Salem, Oregon, 97301-1064. All comments received
will be given equal consideration before the Department proceeds
with the permanent rulemaking.

Rules Coordinator: Kimberly Colkitt-Hallman

Address: Department of Human Services, Aging and People with
Disabilities and Developmental Disabilities, 500 Summer St. NE,
E48, Salem, OR 97301

Telephone: (503) 945-6398
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Department of Human Services,
Child Welfare Programs
Chapter 413

Rule Caption: Amending Child Welfare rules relating to
Differential Response
Date: Time:
3-30-15 1 p.m.

Location:

Human Services Bldg.

500 Summer St. NE, Rm. 257
Salem, OR

Hearing Officer: Kris Skaro

Stat. Auth.: ORS 409.027, 409.050, 418.005 & 418.598

Stats. Implemented: ORS 409.010, 409.027, 409.050, 409.185,
418.005,418.015,418.580,418.598 & 419B.020

Proposed Amendments: 413-015-9000 — 413-015-9040

Last Date for Comment: 3-30-15,5 p.m.

Summary: The Department of Human Services, Office of Child
Welfare Programs, is proposing to amend its rules relating to
Oregon’s Differential Response (DR) system. DR will ultimately be
implemented statewide, but is currently being implemented on a
county-by-county basis. OAR 413-015-9000 is being amended to
specify the implementation dates for additional counties, specifically
Benton, Lincoln, Linn, and Washington. OAR 413-015-9020 is also
being amended to clarify that the Department will utilize both com-
munity partners and support persons when conducting an alternative
response assessment.

In addition, the DR rules may be amended to: ensure consistent
terminology throughout child welfare rules and policies; make gen-
eral updates consistent with current Department practices; update
statutory and rule references; correct formatting and punctuation;
remove unnecessary language; and clarify Department rules and
processes.

A copy of the draft rules can be accessed at the Child Welfare
policy website: http://www.dhs state.or.us/policy/childwelfare/drafts/
drafts.htm
Rules Coordinator: Kris Skaro
Address: Department of Human Services, Child Welfare Programs,
500 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Justice
Chapter 137

Rule Caption: Amending actions, redirecting support, accepting
payments in court, child attending school

Stat. Auth.: ORS 25.020, 107.108, 180.345, 180.345 & 416.455
Stats. Implemented: ORS 25.020, 25.080, 73.0114, 73.0401,
107.108,416.407, 183415 & 416.407

Proposed Adoptions: 137-055-3495

Proposed Amendments: 137-055-2160, 137-055-3500, 137-055-
5030, 137-055-5110

Last Date for Comment: 3-23-15, 5 p.m.

Summary: OAR 137-055-2160 is being amended to authorize the
Program to amend a legal action, if necessary, following a dismissal
of the hearing when the requesting party fails to appear.

OAR 137-055-3495 is being adopted to implement the Program’s
policy and procedures regarding redirection of support.

OAR 137-055-3500 is being amended to update cite references
and to clarify the process when joining a party to the order.

OAR 137-055-5030 is being amended to put procedures in place
to specifically allow Child Support Program staff to accept child sup-
port payments in court if the payment is received as a result of a court
hearing for nonpayment of support.

OAR 137-055-5110 is amended to simplify the process for sub-
mitting documentation of compliance with the requirements in ORS
107.108 when the Child Attending School has filed a Claim of Risk.
The Program will seek documentation from the Child Attending
School as provided in ORS 107.108(8)(c).

Please submit written comments to Lori Woltring, Policy Analyst,
Division of Child Support, 1162 Court St NE Salem, Oregon 97301.
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Questions may be directed to that address or emailed to
lori.woltring@doj.state.or.us

Rules Coordinator: Carol Riches

Address: Department of Justice, 1162 Court St. NE, Salem, OR
97301

Telephone: (503) 947-4700

Rule Caption: Social Security and Veterans Benefits dollar for
dollar reduction in support

Stat. Auth.: ORS 25.270-25.290 & 180.345

Stats. Implemented: ORS 25.270-25.290

Proposed Amendments: 137-050-0740

Last Date for Comment: 3-23-15,5 p.m.

Summary: OAR 137-050-0740 is being amended to emphasize the
dollar for dollar reduction in support for Social Security or Veterans
Benefits.

Please submit written comments to Lori Woltring, Policy Analyst,
Division of Child Support, 1162 Court St NE Salem, Oregon 97301.
Questions may be directed to that address or emailed to
lori.woltring@doj .state.or.us
Rules Coordinator: Carol Riches
Address: Department of Justice, 1162 Court St. NE, Salem, OR
97301
Telephone: (503) 947-4700

Department of Public Safety Standards and Training
Chapter 259

Rule Caption: Eliminates the tamper-proof bag requirement for
private security applicants and providers submitting DPSST Form
PS-6.

Stat. Auth.: ORS 181.878

Stats. Implemented: ORS 181.878

Proposed Amendments: 259-060-0060, 259-060-0135

Last Date for Comment: 3-23-15, Close of Business

Summary: Current rule requires that private security applicants and
private security providers submit to DPSST their original Form
PS-6 (Affidavit of Instructor and Private Security Provider Testing
Results) in a tamper-proof bag, sealed by the instructor. Staff has
found several problems with this process, including bags that are not
correctly sealed or submitted with incorrect documents. Further, both
purchasing the bags and providing them to constituents is time con-
suming and costly. This proposed rule change eliminates the require-
ment to have the Form PS-6 sent in a sealed, tamper-proof bag.
Rules Coordinator: Sharon Huck

Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2432

Rule Caption: To repeal OAR 259-061-0190.

Stat. Auth.: ORS 703.480

Stats. Implemented: ORS 703.480

Proposed Repeals: 259-061-0190

Last Date for Comment: 3-23-15, Close of Business

Summary: This proposed rule change removes the Private Investi-
gator Code of Ethical Conduct from rule, leaving it as a component
of the application process in OAR 259-061-0020. This will negate
the need for an administrative rule change every time the Private
Investigator Code of Ethical Conduct is updated.

Rules Coordinator: Sharon Huck

Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2432

Rule Caption: Updates effective date of CJC reference (OAR 213-
003-0001); adds patronizing a prostitute to OAR 259-060-0300.
Stat. Auth.: ORS 703.480 & 181.878

Stats. Implemented: ORS 703.480 & 181.878

Oregon Bulletin

16

Proposed Amendments: 259-060-0300, 259-061-0300

Last Date for Comment: 3-23-15 Close of Business

Summary: OAR 259-060-0300 and OAR 259-061-0300 reference
the Criminal Justice Commission’s (CJC) list of person felonies and
person class A misdemeanors (OAR 213-003-0001.) When the CJC
amends their list of person felonies and person class A misdemeanors
to reflect legislative changes, DPSST must update our Oregon
Administrative Rules (OAR’s) that reference the CJC’s rule. This
rule change updates the private security and private investigator
OAR’s to reflect the current date of the CJC’s OAR changes to the
list of person felonies and person class A misdemeanors. Further, this
proposed rule change adds patronizing a prostitute (ORS 167.008)
to the list of misdemeanors in OAR 259-060-0300.

Rules Coordinator: Sharon Huck

Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2432

Rule Caption: Clarify definition of employer; amend rule language
regarding civil penalties against businesses or entities.

Stat. Auth.: ORS 181.870 & 181.878

Stats. Implemented: ORS 181.870 & 181.878

Proposed Amendments: 259-060-0010, 259-060-0130, 259-060-
0145, 259-060-0450

Last Date for Comment: 3-23-15, Close of Business

Summary: DPSST received direction from the Department of
Justice (DOJ) regarding the administrative rule relating to civil penal-
ties. The Board on Public Safety Standards and Training (Board) has
the authority to issue civil penalties against the owner or owners of
a business or entity in violation of a law or rule relating to the Pri-
vate Security Act, which mirrors DPSST’s current practice. However,
the current rule states action will be brought specifically against a
business or entity, which is an action outside the statutory authority
of the Board. This proposed rule change corrects this error by amend-
ing the language to clearly show that Department action on any vio-
lations subject to civil penalty will be taken against an individual or
owner or owners of a business or entity. Additionally, there are minor
housekeeping changes for consistency.

Rules Coordinator: Sharon Huck

Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2432

Rule Caption: To increase the minimum hour requirement for the
unarmed private security professional basic course; Housekeeping.
Stat. Auth.: ORS 181.870 & 181.878

Stats. Implemented: ORS 181.870 & 181.878

Proposed Amendments: 259-060-0010, 259-060-0060, 259-060-
0120, 259-060-0130, 259-060-0135

Last Date for Comment: 3-23-15, Close of Business

Summary: The curriculum for the basic unarmed private security
professional course has recently been updated. This proposed rule
change updates the minimum number of hours required for the basic
training course required for initial certification as an unarmed private
security professional from 12 hours (8 hours of classroom and 4
hours of assessments) to 14 hours total. This increased hour require-
ment will allow for adequate delivery of the new curriculum to new
private security professionals. Housekeeping changes were made for
clarity.

Rules Coordinator: Sharon Huck

Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2432

ecccccccoe

Rule Caption: Adds CPR/First Aid certification to all levels of
certification; updates military leave; extensive housekeeping.
Stat. Auth.: ORS 181.640

Stats. Implemented: ORS 181.640, 181.644, 181.652 & 181.653
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Proposed Amendments: 259-008-0005, 259-008-0060

Last Date for Comment: 3-23-15, Close of Business

Summary: This proposed rule change adds to rule that all levels of
certification require current CPR/first aid certification. Additional-
ly, OAR 259-008-0060 has been updated regarding crediting serv-
ice time for military leave to reflect current federal standards. The
sections of rule applicable to the Intermediate and Advanced Certi-
fication charts have been re-worded for clarity and extensive house-
keeping has been performed for consistency. Further, the definition
of “leave” has been updated in OAR 259-008-0005.

Rules Coordinator: Sharon Huck

Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2432

Rule Caption: Adds new rule regarding “limited duration, admin-
istrative positions”; Updates all other applicable rules;
Housekeeping.

Stat. Auth.: ORS 181.640 & 183.341

Stats. Implemented: ORS 181.640, 181.644, 181.652, 181.653 &
183.341

Proposed Adoptions: 259-008-0078

Proposed Amendments: 259-008-0005, 259-008-0010, 259-008-
0011, 259-008-0025, 259-008-0060

Last Date for Comment: 3-23-15, Close of Business

Summary: This proposed rule change adds OAR 259-008-0078,
which is a new certification status of “limited duration, administra-
tive position.” This certification status will be available to officers
filling non-elected, certifiable public safety positions where the pri-
mary duties relate to the administration, operation, and accountability
of a public safety agency. Individuals employed in limited duration,
administrative positions will not have to meet additional physical or
training requirements, if they meet specific eligibility conditions.
Additionally, this rule change updates all other affected areas of
DPSST’s rules and provides housekeeping for consistency.

Rules Coordinator: Sharon Huck

Address: Department of Public Safety Standards and Training, 4190
Aumsville Hwy SE, Salem, OR 97317

Telephone: (503) 378-2432

Department of Transportation
Chapter 731

Rule Caption: Road Usage Charge Program
Date: Time: Location:
3-18-15 10 a.m. Transportation Bldg.
355 Capitol St. NE, Rm 103
Salem, OR
Hearing Officer: Maureen Bock
Stat. Auth.: ORS 184.616, 184.619,319.905,319.910,319.925 &
319.930
Stats. Implemented: ORS 319.883-319.990
Proposed Adoptions: 731-090-0000, 731-090-0010, 731-090-
0020, 731-090-0030, 731-090-0040, 731-090-0050, 731-090-0060,
731-090-0070, 731-090-0080, 731-090-0090
Last Date for Comment: 3-23-15, Close of Business
Summary: These rules were developed and are being adopted for
the administration, operations and compliance of the Road Usage
Charge Program. The Program is a volunteer program authorized
under Chapter 781, Oregon Laws 2013 for the purpose of estab-
lishing an alternative revenue source to the state fuels tax.
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, 355 Capitol St. NE, MS 51,
Salem, OR 97301
Telephone: (503) 986-3171
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Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Specifies process for approving or denying partici-
pation in DMV’s EVR program; adopts EVR-related sanctions
Stat. Auth.: ORS 184.616, 184.619, 802.600 & 803.097

Stats. Implemented: ORS 801.402, 801.465, 801.562, 802.600 &
803.097

Proposed Adoptions: 735-150-0041

Proposed Amendments: 735-150-0040, 735-150-0120

Last Date for Comment: 3-23-15, Close of Business

Summary: DMV currently maintains an agreement with an elec-
tronic vehicle registration (EVR) integrator under the authority of
ORS 802.600. The agreement authorizes the integrator to process
title and registration applications on behalf of DMV. The agreement
also authorizes the integrator to subcontract with qualified Oregon
vehicle dealers who, with customer approval, prepare and file title
and registration applications on behalf of their customers. Vehicle
dealers approved to participate in the EVR program may charge their
customers a fee for the service.

Before entering into an EVR contract with the integrator, a deal-
er must submit an application to the integrator to become an EVR
dealer. Once received, the integrator forwards the application to
DMV where the dealer’s business record is reviewed to ensure the
dealer meets the minimum qualification requirements and for pos-
sible violations of Vehicle Code or DMV rules.

The purpose and need for the adoption and amendment to the
above-referenced rules is to:

(1) Establish procedures and requirements for determining when
DMV will approve or deny a vehicle dealer application to participate
in the EVR program;

(2) Establish sanctions for the probation, suspension or permanent
revocation of a dealer’s authority to participate in the EVR program;
and

(3) Add EVR program references to relevant rules.

As proposed, the adoption of OAR 735-150-0041 specifies when
DMYV will approve or deny a vehicle dealer application to participate
in the EVR program. OAR 735-150-0120 is amended to include
EVR-related dealer sanctions, and OAR 735-150-0040 is amended
to add references to the EVR program.

Rules Coordinator: Lauri Kunze

Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 355 Capitol St. NE, MS 51, Salem, OR 97301
Telephone: (503) 986-3171

Department of Transportation,
Highway Division
Chapter 734

Rule Caption: Tandem drive axles

Stat. Auth.: ORS 184.616, 184.619 810.060 & 823.011

Stats. Implemented: ORS 818.200, 818.220

Proposed Amendments: 734-074-0010

Last Date for Comment: 3-23-15, Close of Business

Summary: Division 74 rules describe to the issuance of permits for
combinations of vehicles having gross weights in excess of 80,000
pounds. The rulemaking originates from inquiries made to the Over-
Dimension Permit Unit by motor carriers wanting to change the
requirements of having power transmitted by both drive axles to only
require motive power to one power axle. It was determined that there
was no underlying safety concern requiring power to the tandem
axles and therefore, motive power to one axle is sufficient. The rule
change will allow for motor carriers to operate under an extended
weight permit with motive power transmitted to a single drive axle.
Minor language revision was made.

Rules Coordinator: Lauri Kunze
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Address: Department of Transportation, Highway Division, 355
Capitol St. NE, MS 51, Salem, OR 97301
Telephone: (503) 986-3171

Rule Caption: Warning Sign Requirements
Stat. Auth.: ORS 184.616, 184.619 & 823.011
Stats. Implemented: ORS 818.200 & 818.220
Proposed Amendments: 734-074-0060, 734-075-0045, 734-076-
0135, 734-078-0030, 734-082-0037
Last Date for Comment: 3-23-15, Close of Business
Summary: These rules describe warning sign requirements for triple
trailer combinations, oversized loads, mobile homes and modular
building units, oversize tow vehicles, and non-divisible loads. The
Western Association of State Highway and Transportation Officials
(WASHTO) recommends that sign requirements be consistent from
one state to the next. A recommendation from WASHTO, suggests
Oregon remove the sign requirements that allow 1-5/8 inch brush
stroke or a border with not more than 1 5/8 inch brush stokes around
the edge of the sign. By eliminating these requirements, the proposed
rule amendments allow Oregon to be more consistent with the sign
requirements of neighboring states. The proposed amendments were
presented to industry personnel and found to be reasonable. In addi-
tion, housekeeping amendments revise language to be in compliance
with Secretary of State standards.
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Highway Division, 355
Capitol St. NE, MS 51, Salem, OR 97301
Telephone: (503) 986-3171
Rule Caption: Annual readoption of IRP, HVUT and IFTA regula-
tions
Stat. Auth.: ORS 184.616, 184.619, 823.011 & 826.003
Stats. Implemented: ORS 803.370(5), 825.490, 825.494, 825.555,
826.005 & 826.007
Proposed Amendments: 740-200-0010, 740-200-0020, 740-200-
0040
Last Date for Comment: 3-23-15, Close of Business
Summary: The proposed amendment constitutes an adoption of the
rules of the International Registration Plan (IRP) to the date of Jan-
uary 1,2015. Title 26 Code of Federal Regulations Part 41 (HVUT)
requires the State to confirm proof of payment of the tax, and require
proof of payment by the State as a condition of issuing a registration
for a highway motor vehicle. The amendment of OAR 740- 740-200-
0020 adopts HVUT and amendments with the effective date of Jan-
uary 1,2015, and ensures Oregon remains current with national com-
mercial motor vehicle registration standards. International Fuel Tax
Agreement (IFTA) and associated material are applicable to Oregon-
based motor carriers who participate in IFTA as a way to report and
pay fuel tax to other jurisdictions. The revision to OAR 740-200-
0040 adopts the most recent version of IFTA and associated mate-
rial as the procedures and guidelines for Oregon-based IFTA par-
ticipants with the effective date of January 1,2015 to ensure Oregon
remains current with the international IFTA standards.
Rules Coordinator: Lauri Kunze
Address: Department of Transportation, Highway Division, 355
Capitol St. NE, MS 51, Salem, OR 97301
Telephone: (503) 986-3171

Economic Recovery Review Council

Chapter 966

Rule Caption: Relating to the Economic Recovery Review
Council’s new designation of two Regionally Significant Industrial
Areas.

Stat. Auth.: ORS 197.723

Stats. Implemented: ORS 197.723

Proposed Adoptions: 966-100-0700, 966-100-0800

Last Date for Comment: 3-27-15, 5 p.m.
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Summary: The Economic Recovery Review Council met on Janu-
ary 28,2015. Two new Regionally Significant Industrial Areas were
adopted by the Council. The two new RISA’s are the North Coast
Business Park located in the City of Warrenton and Malheur Coun-
ty Regionally Significant Industrial Area located in the cities of
Ontario, Nyssa and Vale. Both rules consist of descriptions of each
new area.
Rules Coordinator: Mindee Sublette
Address: Economic Recovery Review Council, 775 Summer St. NE,
Suite 200, Salem, OR 97301
Telephone: (503) 986-0036

Higher Education Coordinating Commission

Chapter 715

Rule Caption: Relative weights and standards to be used in calcu-
lations of Student Success and Completion Model.
Date: Time: Location:
3-16-15 I p.m. 775 Court St. NE
Large Conference Rm.
Salem, OR 97301

Hearing Officer: Kelly Dickinson
Stat. Auth.: ORS 351.735(3)(d) & 351.735(6)
Stats. Implemented: 2013 SB 270,2013 HB 3120,2014 HB 4018
& 2014 SB 1525
Proposed Adoptions: 715-013-0040
Last Date for Comment: 3-20-15,5 p.m.
Summary: The Higher Education Coordinating Commission (the
Commission), in consultation with Oregon public universities, has
developed the Student Success and Completion Model (SSCM),
which allocates the Public University Support Fund by incorporat-
ing measures of student credit hour and degree completions. The
major components of the SSCM calculation methodology were
determined with assistance from representatives of the public uni-
versities and other stakeholder groups. This rule codifies the metrics
and weights that will be utilized in making this calculation.
Rules Coordinator: Kelly Dickinson
Address: Higher Education Coordinating Commission, 775 Court
St NE, Salem, OR 97301
Telephone: (503) 378-5690

Landscape Contractors Board

Chapter 808

Rule Caption: Allow managing owner to use Laws, Rules and
Business Practices section for licensing

Stat. Auth.: ORS 670.310 & 671.760

Stats. Implemented: ORS 671.570

Proposed Amendments: 808-003-0065

Proposed Repeals: 808-003-0065(T)

Last Date for Comment: 3-31-15, Close of Business

Summary: Allow managing owner to use Laws, Rules and Business
Practices section for licensing.

Rules Coordinator: Kim Gladwill-Rowley

Address: Landscape Contractors Board, 2111 Front Street NE, Suite
2-101, Salem, OR 97301

Telephone: (503) 967-6291, ext. 223

Oregon Board of Naturopathic Medicine
Chapter 850

Rule Caption: Clarifies parts of the inactive license

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.100

Proposed Amendments: 850-030-0195

Last Date for Comment: 3-31-15,2 p.m.

Summary: Clarifies the requirements for an inactive license
holder to reinstate a license to active status.

Rules Coordinator: Anne Walsh

March 2015: Volume 54, No. 3



NOTICES OF PROPOSED RULEMAKING

Address: Oregon Board of Naturopathic Medicine, 800 NE Oregon
St., Suite 407, Portland, OR 97232
Telephone: (971) 673-0193

Rule Caption: Includes continuing education on cultural compe-
tency as an approved CE opportunity

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.102

Proposed Amendments: 850-040-0210

Last Date for Comment: 3-31-15,2 p.m.

Summary: Will include, for reference, Cultural Competency as an
approved continuing education opportunity for licensees as required
for renewal.

Rules Coordinator: Anne Walsh

Address: Oregon Board of Naturopathic Medicine, 800 NE Oregon
St., Suite 407, Portland, OR 97232

Telephone: (971) 673-0193

Rule Caption: To clarify the participation in birth requirements for
certification in natural childbirth, already in rule
Stat. Auth.: ORS 685.125
Stats. Implemented: ORS 685.100, 685.102, 685.135 & 685.160
Proposed Amendments: 850-035-0230
Last Date for Comment: 3-31-15,2 p.m.
Summary: Will clarify by clearly delineating the types of births
necessary to qualify for natural childbirth certification.
Rules Coordinator: Anne Walsh
Address: Oregon Board of Naturopathic Medicine, 800 NE Oregon
St., Suite 407, Portland, OR 97232
Telephone: (971) 673-0193

Oregon Government Ethics Commission

Chapter 199

Rule Caption: Rules pertaining to persons required to file Annual
Verified Statement of Economic Interest
Date: Time: Location:
4-7-15 10 a.m. 3218 Pringle Rd. SE, Suite 220
Salem, OR 97302
Hearing Officer: Diane Gould
Stat. Auth.: ORS 244.290
Stats. Implemented: ORS 244.050, 244.060, 244.070 & 244.090
Proposed Adoptions: 199-020-0002
Proposed Amendments: 199-020-0005
Last Date for Comment: 5-1-15, 12 p.m.
Summary: Adopts a new rule defining a term in ORS 244.050(1)(h)
and amends a rule specifying procedures for compliance. The rules
address the following topics: defining the persons required by ORS
244.050(1)(h) to file an Annual Verified Statement of Economic
Interest; specifying the duties of public bodies in providing infor-
mation on required filers; specifying duties of persons holding one
or more positions requiring the filing of Annual Verified Statements
of Economic Interest. The rules are intended to provide guidelines
for compliance through defining terms and clarifying substantive
provisions of government ethics law.
Rules Coordinator: Virginia Lutz
Address: Oregon Government Ethics Commission, 3218 Pringle Rd.
SE, Suite 220, Salem, OR 97302
Telephone: (503) 378-5105
Oregon Health Authority,
Division of Medical Assistance Programs
Chapter 410

Rule Caption: Allow Use of Medical Billing Codes Designated for

Adaptive Behavior Assessment and Treatment Services

Date: Time: Location:

3-17-15 10:30 a.m. 500 Summer St. NE, Rm. 160
Salem, OR 97301

Hearing Officer: Sandy Cafourek

Oregon Bulletin

Stat. Auth.: ORS 413.042

Stats. Implemented: ORS 414.025 & 414.065

Proposed Amendments: 410-130-0160

Proposed Repeals: 410-130-0160(T)

Last Date for Comment: 3-19-15, 5 p.m.

Summary: This rule directs medical providers to use billing codes
following national standards and identifies which code sets are
appropriate. One aspect of the current rule prevents use of Catego-
ry III CPT Codes - a code set designated for services or technologies
that are new and need to be tracked for data collection. The Division
has identified that the billing codes for Adaptive Behavior Assess-
ment and Treatment services found within the Category III CPT
Code set are the most appropriate codes to use for billing ABA ther-
apy. This rule change will allow use of these ABA therapy related
billing codes. It will continue to restrict use of the remaining
Category III codes.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

ecccccccoe

Rule Caption: Adopt New Rule to Allow DME Repurposing

Program Required by the Legislature

Date: Time: Location:

3-17-15 10:30 a.m. 500 Summer St. NE, Rm. 160
Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 414.065

Other Auth.: HB 4108

Stats. Implemented: ORS 414.065

Proposed Adoptions: 410-122-0187

Proposed Repeals: 410-122-0187(T)

Last Date for Comment: 3-19-15, 5 p.m.

Summary: This rule generally describes the DME Repurposing Pilot

and the requirement that qualified individuals are involved in the pro-

vision of gently used DME through the program. It also states the

payment methodology is through grant award.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance

Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Amend Rules Governing Payment for Medicaid
EHR Incentive Program
Date: Time:
3-17-15 10:30 a.m.

Location:

500 Summer St. NE, Rm. 160
Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 413.042 & 414.033

Stats. Implemented: ORS 413.042 & 414.033

Proposed Amendments: 410-165-0000, 410-165-0020, 410-165-
0040, 410-165-0060, 410-165-0080, 410-165-0100

Proposed Repeals: 410-165-0000(T), 410-165-0020(T), 410-165-
0040(T), 410-165-0060(T), 410-165-0080(T), 410-165-0100(T)
Last Date for Comment: 3-19-15,5 p.m.

Summary: The Division is amending these rules because new fed-
eral legislation from the Centers for Medicare and Medicaid Serv-
ices (CMS) affects how providers are eligible for the Medicaid EHR
Incentive Program. These rules include changes for a shortened EHR
reporting period in 2014 as well as overall clean up to existing
language. Notably, in program year 2014, providers are given the
flexibility to use either a 3-month calendar quarter or any continu-
ous 90-day EHR reporting period to demonstrate meaningful use.
Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430
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Rule Caption: Amendment of HERC Prioritized List of Health
Services Effective 1/1/15 Incorporating Approved Modifications
Effective 10/1/14

Date: Time:
3-17-15 10:30 a.m.

Location:

500 Summer St. NE

Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 192.527,192.528, 413.042 & 414.065

Stats. Implemented: ORS 192.527, 192.528,414.010, 414.065 &
NS 414.727

Proposed Amendments: 410-141-0520

Proposed Repeals: 410-141-0520(T)

Last Date for Comment: 3-19-15,5 p.m.

Summary: This rule will amend 410-141-0520. This change refer-
ences the approved Health Evidenced Review Committee (HERC)
Prioritized List of Health Services, effective January 1, 2015—
December 31, 2015 and incorporates interim modifications and
technical changes made October 1, 2014. The change is effective
January 1, 2015.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Amending Prior Authorization Approval Criteria
Guide
Date:

3-17-15

Location:

500 Summer St. NE, Rm. 160

Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 413.032, 413.042, 414.065, 414325,

414.330-414.414,414.312 & 414316

Stats. Implemented: ORS 414.065, 414.325, 414.334, 414.361,

414.369,414.371,414.353 & 414.354

Proposed Amendments: 410-121-0040

Proposed Repeals: 410-121-0040(T)

Last Date for Comment: 3-19-15,5 p.m.

Summary: The Pharmaceutical Services Program administrative

rules (Division 121) govern Division payments for services provid-

ed to certain clients. The Division needs to amend rules as follows:
The Authority is amending this rule to update the Oregon Medi-

caid Fee for Service Prior Authorization Criteria Guide found at

http://www.oregon.gov/oha/healthplan/Pages/pharmacy-policy.aspx

based on the P&T (Pharmacy and Therapeutic) Committee recom-

mendations.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance

Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Change Title of Rule to Better Reflect the Intent of
the Rule
Date:
3-17-15

Time:
10:30 a.m.

Location:

500 Summer St. NE, Rm. 160
Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 414.042,414.615,414.625,414.635 & 414.651
Stats. Implemented: ORS 414.610-414.685

Proposed Amendments: 410-141-3268

Last Date for Comment: 3-19-15,5 p.m.

Summary: The Division of Medical Assistance Programs needs to
amend this rule to incorporate arbitration language for when a dis-
pute involves a Health Care Entity (HCE) who chooses not to con-
tract with a Coordinated Care Organization (CCO). Only the title has
been changed on this rule to narrow the scope and better define the
scope and actual intent of the rule. The new title is as follows:
Process for Resolving Disputes on Formation, Certification, and
Recertification of CCOs.

Rules Coordinator: Sandy Cafourek

Time:
10:30 a.m.
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Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301
Telephone: (503) 945-6430

ecccccccoe

Rule Caption: Add a Dispute Resolution Process for Existing
CCOs and HCEs

Date: Time:
3-17-15 10:30 a.m.

Location:

500 Summer St. NE, Rm. 160
Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 414.042,414.615,414.625,414.635 & 414.651
Stats. Implemented: ORS 414.610-414.685

Proposed Adoptions: 410-141-3269

Proposed Repeals: 410-141-3269(T)

Last Date for Comment: 3-19-15, 5 p.m.

Summary: The Division needs to adopt this rule to comply with
ORS 414.635. The statute requires a dispute process be developed
for existing coordinated care organizations and health care entities.
Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

ecccccccoe

Rule Caption: Adopt Rule to Allow DME Repurposing Program
Required by the Legislature
Date: Time:
3-17-15 10:30 a.m.

Location:

500 Summer St. NE, Rm. 160
Salem, OR 97301

Hearing Officer: Sandy Cafourek

Stat. Auth.: ORS 414.065

Stats. Implemented: ORS 414.065

Proposed Adoptions: 410-122-0187

Proposed Repeals: 410-122-0187(T)

Last Date for Comment: 3-19-15, 5 p.m.

Summary: This rule generally describes the DME Repurposing Pilot
and the requirement that qualified individuals are involved in the pro-
vision of gently used DME through the program. It also states the
payment methodology is through grant award.

Rules Coordinator: Sandy Cafourek

Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301

Telephone: (503) 945-6430

Rule Caption: Income Eligibility Guidelines for OCCS Medical

Programs
Date: Time: Location:
4-15-15 10:30 a.m. 500 Summer St. NE

Salem, OR 97301
Hearing Officer: Sandy Cafourek
Stat. Auth.: ORS 411.402,411.404,413.042 & 414.534
Other Auth.: 42 CFR: 435.110, 435.112, 435.115, 435.116,
435.118, 435.403, 435.940, 435.1200, 457.80, 457.340, 458.350,
435.3, 4354, 435.406, 435.407, 435940, 435952, 435.956,
435.1008, 457.320, 457.380, 435.940, 435.956, 435.406, 457.380,
435.117, 435.170, 435.190, 435916, 435917, 435.926, 435.952,
435.1200, 435.1205, 447.56, 457.340, 457.350, 457.360, 457 805,
433.145, 433.147, 433.148, 433.146, 435.610, 435.115, 435.403,
435.1200, 457.80, 457.340, 458.350, 435.119, 435.222, 435.118,
433.138,433.147,433.148, 435.602 & 435.608
Stats. Implemented: ORS 411.060, 411.095, 411.400, 411.402,
411.404, 411.406, 411.439, 411.443, 413.032, 413.038, 414.025,
414.231,414.440,414.534,414.536 & 414.706
Proposed Amendments: 410-200-0315
Proposed Repeals: 410-200-0315(T)
Last Date for Comment: 4-17-15, 5 p.m.
Summary: Every year the Federal Poverty Levels (FPL) are
adjusted and published to the Federal Register. A number of OCCS
medical programs and income disregards are based on percentages
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of the FPL and must be updated now that the FPLs have been pub-
lished and align with Cover Oregon’s implementation timeline.
Rules Coordinator: Sandy Cafourek
Address: Oregon Health Authority, Division of Medical Assistance
Programs, 500 Summer St. NE, Salem, OR 97301
Telephone: (503) 945-6430

Oregon State Marine Board

Chapter 250

Rule Caption: Regarding Visual Distress Signals; establishes state
requirement in coastal waters.
Stat. Auth.: ORS 830.110
Stats. Implemented: ORS 830.245 & 830.250
Proposed Adoptions: 250-010-0164
Last Date for Comment: 3-31-15, 5 p.m.
Summary: This rule will establish a requirement for boats operat-
ing in coastal waters to carry US Coast Guard approved visual dis-
tress signals including in those waters directly connected to the ocean
up to a point where the waterway is less than two nautical miles wide.
Rules Coordinator: June LeTarte
Address: Oregon State Marine Board, P.O. Box 14145, Salem, OR
97309-5065
Telephone: (503) 378-2617

Physical Therapist Licensing Board

Chapter 848

Rule Caption: Amend current rule expense budget figure to reflect
2015-2017 Board approved expenditures.
Date: Time: Location:
3-20-15 8 a.m. Portland State Office Bldg.
800 NE Oregon St., Rm. 445
Portland, OR 97232
Hearing Officer: James D. Heider
Stat. Auth.: ORS 182.462
Stats. Implemented: ORS 182.462
Proposed Amendments: 848-005-0010
Last Date for Comment: 3-20-15, 10 a.m.
Summary: The Physical Therapist Licensing Board hereby adopts
by reference the Physical Therapist Licensing Board 2015-2017
Biennium Budget of $1,022,000 covering the period from July 1,
2015 through June 30, 2017. The Executive Director of the Board
will amend budgeted accounts as necessary within the approved
budget of $1,022,000 for the effective operation of the Board. The
Board will not exceed the approved 2015-2017 Biennium Budget
expenditures without amending this rule, notifying holders of licens-
es, and holding a public hearing thereon as required, by ORS Chap-
ter 182.462(1) and (2). Copies of the budget are available from the
Board’s office and posted on the Board’s website.
Rules Coordinator: James Heider
Address: Physical Therapist Licensing Board, 800 NE Oregon St,
Suite 407, Portland, OR 97232
Telephone: (971) 673-0203
Public Utility Commission,
Board of Maritime Pilots
Chapter 856

Rule Caption: Implements reporting requirements of pilot organi-
zations for fatigue mitigation programs.

Stat. Auth.: ORS 776

Stats. Implemented: ORS 776.115

Proposed Adoptions: 856-010-0029

Last Date for Comment: 4-1-15, Close of Business

Summary: In October, 2012 the Board established a committee to
respond to an NTSB recommendation to require state pilot oversight
authorities that have not already done so to implement fatigue mit-
igation and prevention programs that (1) regularly inform mariners
of the hazards of fatigue and effective strategies to prevent it and (2)
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promulgate hours of service rules that prevent fatigue resulting from
extended hours of service, insufficient rest within a 24-hour period,
and disruption of circadian rhythms. Fatigue mitigation programs
have been established, and this rule will assure that there is contin-
ued adherence to scientifically valid fatigue standards.
Rules Coordinator: Susan Johnson
Address: Public Utility Commission, Board of Maritime Pilots, 800
NE Oregon St., Suite 507, Portland, OR 97232
Telephone: (971) 673-1530

Racing Commission

Chapter 462

Rule Caption: Amends rule to include single shareholder sub-
chapter S Corporations in definition of a “Person”.
Date: Time: Location:
3-19-15 11:30 a.m. 800 NE Oregon St., Rm. 1A
Portland, OR 97232
Hearing Officer: Charles Williamson
Stat. Auth.: ORS 462.250(6)
Stats. Implemented: ORS 462.250(6)
Proposed Amendments: 462-210-0010
Last Date for Comment: 3-19-15, 11:30 a.m.
Summary: Amendment expands the definition of “Person” to
include a single shareholder Sub-chapter S Corporation in which the
shareholder is a natural person as defined in the current rule and is
at least 18 years of age.
Rules Coordinator: Karen Parkman
Address: Oregon Racing Commission, 800 NE Oregon St., Suite
310, Portland, OR 97232
Telephone: (971) 673-0208
Teacher Standards and Practices Commission
Chapter 584

Rule Caption: Adopts and amends rules related to educator licen-
sure and state program approval.
Stat. Auth.: ORS 342
Stats. Implemented: ORS 342.120-430 & 342.553
Proposed Adoptions: 584-017-1026, 584-066-0220
Proposed Amendments: 584-001-0010, 584-042-0008, 584-042-
0036, 584-060-0062, 584-060-0181, 584-060-0220, 584-090-0100,
584-090-0120
Last Date for Comment: 4-9-15, 12 p.m.
Summary: Establishes program requirements for English Language
Learner programs; makes amendments to CTE licensure rules;
Makes amendments to International Visiting Teacher License;
Adopts standards for American Sign Language specialization; Makes
other housekeeping changes.
Rules Coordinator: Victoria Chamberlain
Address: Teacher Standards and Practices Commission, 250
Division St. NE, Salem, OR 97301
Telephone: (503) 378-6813

Water Resources Department

Chapter 690

Rule Caption: Amends Division 522 to Clarify Adjustment of
Allocation Cap and Mitigation Credit Reassignment Upon
Cancellation.
Date:
3-30-15

Location:
231 SW Scalehouse Lp., Suite 103
Bend, OR 97702

Time:
3 p.m.

Hearing Officer: Laura Wilke

Stat. Auth.: ORS 536.025, 536.027, 537.746 & 390.835

Stats. Implemented: 2005 OL Ch. 669 (HB 3494) & 2011 OL Ch.
694, (HB 3623)

Proposed Amendments: 690-522-0030, 690-522-0050

Last Date for Comment: 3-31-15,5 p.m.

Summary: OAR chapter 690, division 522 is used in conjunction
with the Deschutes Basin Ground Water Mitigation Rules in OAR
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chapter 690, division 505, and the Deschutes Basin Mitigation Bank
and Mitigation Credit rules in OAR chapter 690, division 521. In
addition to other provisions, the Division 522 rules allow water to
be added back to a 200 cubic foot per second allocation cap on new
groundwater use and permanent mitigation credits to be reassigned
under certain circumstances, including permit and certificate can-
cellation. However, the rules unintentionally limit cancellation to
specific statutes. Division 522 cites ORS 537.410 (cancellation of a
permit for failure to meet construction conditions), ORS 540.621
(voluntary cancellation of a certificate), and ORS 540.610 (forfeiture
of a certificated water right). This limits reassignment of permanent
mitigation credits and inclusion of water back to the allocation cap
if cancellation occurs under another statute. The purpose of this rule-
making is to remove the references to specific cancellation statutes
and allow water to be added back to the allocation cap and mitiga-
tion credits to be reassigned regardless of which cancellation process
is exercised.

Rules Coordinator: Joshua Spansail

Address: Water Resources Department, 725 Summer St. NE, Suite
A, Salem, OR 97301

Telephone: (503) 986-0874
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Board of Examiners for Engineering and Land Surveying
Chapter 820

Rule Caption: Amend rules related to the continuing education
requirements, use of title, renewals, and examinations.

Adm. Order No.: BEELS 1-2015

Filed with Sec. of State: 2-3-2015

Certified to be Effective: 2-3-15

Notice Publication Date: 8-1-2014

Rules Amended: 820-010-0417, 820-010-0463, 820-010-0505, 820-
010-0520, 820-010-0730, 820-015-0026, 820-050-0010

Subject: OAR 820-010-0417 — Removes the requirement to obtain
a passing grade for the buildings portion of the structural examina-
tion due to the implementation of the 16-hour structural examination
administered by NCEES.

OAR 820-010-0463 — Includes language that the cutoff score for
the California geotechnical examination is established by the Cali-
fornia board.

OAR 820-010-0505 and 820-010-0520 — Includes language to
clarify that failure to pay any fees, including the delinquent fee will
place a registration in the “delinquent status.”

OAR 820-010-0730 — Includes language to allow for a PLS reg-
istered in another jurisdiction to use the title in Oregon.

OAR 815-0026 and 820-050-0010 — Clarifies process related to
requesting the grace period for completing continuing professional
development.

Rules Coordinator: Mari Lopez—(503) 362-2666

820-010-0417
Nature of Examination for Structural Engineer

(1) An applicant to qualify for registration must:

(a) Obtain a passing grade for a written examination in engineering
fundamentals for qualification as an EI as covered in OAR 820-010-0420,
unless exempted from this examination under 820-010-0455. Such exami-
nation may be taken at any scheduled examination period but must be
passed in order to be admitted to the branch examination as covered in
(1)(b) of this rule; and

(b) Obtain a passing grade for a written examination in a profession-
al branch of engineering covering practical engineering problems in
branches listed in OAR 820-010-0450; and

(c) Obtain at least two years of progressive responsibility in structur-
al engineering experience. These two years of structural experience are in
addition to the required years of engineering experience required to be reg-
istered as a professional engineer. The structural engineering experience
must be supervised by a registered professional engineer in the branch of
structural engineering or a registered professional engineer with substantial
structural engineering work experience; and

(d) After receiving a license as an Oregon registered professional
engineer, obtain a passing grade for the 16-hour Structural Examination,

administered by NCEES.
Stat. Auth.: ORS 670.310 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 5-2007, f. & cert. ef. 9-20-07; BEELS 1-2011, f. & cert. ef. 1-14-11; BEELS
1-2015, f. & cert. ef. 2-3-15

820-010-0463
Cutoff Scores for Examinations

(1) The cutoff scores for the FE, FLS, PE, PLS, and Structural 16-
hour examinations are established by NCEES.

(2) The cutoff scores for the acoustical, forest, and four-hour Oregon
specific land surveying examinations are 70 points out of 100 points.

(3) The cutoff score for the photogrammetric mapping examination is
established by the Colonial States Board of Surveyor Registration
(CSBSR).

(4) The cutoff score for the California Geotechnical examination is
established by the California Board for Professional Engineers, Land

Surveyors, and Geologists (California Board).
Stat. Auth.: ORS 670.310 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 5-2007, f. & cert. ef. 9-20-07; BEELS 1-2011, f. & cert. ef. 1-14-11; BEELS
4-2012, f. & cert. ef. 9-14-12; BEELS 1-2015, f. & cert. ef. 2-3-15
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820-010-0505
Biennial Renewal of Registration or Certification

(1) Registration as a professional engineer, professional land survey-
or, or professional photogrammetrist with the Board is on a biennial renew-
al schedule. As a condition of registration renewal, registrants must comply
with the continuing professional development requirements in OAR 820-
010-0635. Certification of completing the required professional develop-
ment requirements on the CPD Organizational Form and fee must be post-
marked or hand delivered by 5:00 p.m. on the day of the expiration date of
the registration. The biennial fee to renew a registration is described below:

(a) Professional Engineer — $150.00;

(b) Professional Land Surveyor — $150.00;

(c) Professional Photogrammetrist — $150.00;

(2) Certification as a certified water right examiner is on a biennial
renewal schedule. The fee must be postmarked or hand delivered by 5:00
p-m. on the day of the expiration date of the certification. The biennial fee
to renew a certification as a water right examiner is $40.00

(3) A delinquent fee of $80.00 will be assessed on the first day fol-
lowing the expiration date of each registration or certification, for each
biennial renewal period in which payment or certification of completing the
required continuing professional development hours is not submitted.
Failure to pay the delinquent fee will place a registration or certificate in the
“delinquent” status.

(4) Registrations or certificates in the delinquent or retired status for
a period of 5 years or more may not be renewed. Delinquent or retired reg-
istrants or certificate holders must re-apply and re-take any applicable
examination to obtain their certificate of registration or other certificate

after a period of 5 years.
Stat. Auth.: ORS 670.310, 672.160, 672.170, & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 3-2008, f. & cert. ef. 11-14-08; BEELS 2-2009, f. & cert. ef. 11-13-09; BEELS
1-2011, f. & cert. ef. 1-14-11; BEELS 1-2012(Temp), f.& cert. ef. 3-16-12 thru 5-15-12;
BEELS 2-2012, f. & cert. ef. 5-10-12; BEELS 1-2015, f. & cert. ef. 2-3-15

820-010-0520
Registrants or Certificate Holders Not Qualified to Practice

Registrants or certificate holders who are delinquent, retired, inactive,
suspended or revoked by the Board, are not authorized to engage in the pro-
fessional practice of engineering, land surveying, photogrammetric map-
ping, or the professional activities of a certified water right examiner as
defined in ORS Chapter 537 and OAR chapter 690. Except as provided in
section (2), registrants or certificate holders who are delinquent, retired,
inactive, suspended or revoked may not hold out as professional engineers,
professional land surveyors, professional photogrammetrists, or certified
water right examiners.

(1) Delinquent registrants or certificate holders. Registrants or certifi-
cate holders become delinquent because they fail, within a period of five
years from the renewal date, to renew their certificate of registration or to
pay their renewal or delinquent fees, or satisfy the required PDH units. A
delinquent registrant or certificate holder may return to active status:

(a) Upon application to the Board;

(b) By paying any delinquent renewal fee required by OAR 820-010-
0305(3);

(c) By paying any biennial renewal fee required by OAR 820-010-
0505; and

(d) By satisfying and submitting proof of completion on a form
approved by the Board of all delinquent PDH units, at a rate of 15 PDH
units per year delinquent, to a maximum of 30 PDH units as stated in OAR
820-010-0635.

(2) Retired registrants or certificate holders. Registrants or certificate
holders may retire once they notify the Board that they are not providing
engineering, land surveying, photogrammetric mapping services, or profes-
sional activities of a certified water right examiner to the public and they
request retired status. Registrants or certificate holders who are retired may
not use their seal. However, retired registrants may sign documents, listing
after their name the designation “PE (Retired),” “SE (Retired),” “PLS
(Retired),” “Photogrammetrist (Retired),” or “CWRE (Retired),” as appro-
priate. A retired registrant or certificate holder may, within a period of 5
years from retirement, return to active status:

(a) Upon application to the Board,

(b) Successfully pass a take at home examination on the laws and
rules in Oregon;

(c) By paying the reinstatement fee required by OAR 820-010-
0305(3);

(d) By paying the biennial renewal fee required by OAR 820-010-
0505; and
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(e) By satistfying and submitting proof of completion on a form
approved by the Board of 15 PDH units per year for each year (or part of a
year) retired, to a maximum of 30 PDH units as stated in OAR 820-010-
0635.

(3) Inactive registrants or certificate holders. Registrants or certificate
holders may place their license or certification on inactive status if the reg-
istrant or certificate holder has suffered a debilitating mental or physical ill-
ness, injury or disease that prevents the registrant or certificate holder from
engaging in the professional practice. Registrants or certificate holders
must request to be placed on inactive status. Registrants or certificate hold-
ers making such requests must provide documentation prepared by a
licensed physician that the registrant or certificate holder suffers from a
specific, named debilitating mental or physical illness, injury or disease that
prevents the registrant or certificate holder from engaging in the profes-
sional practice, and an estimate of the period of time during when the ill-
ness, injury or disease will last or whether it is of an unlimited duration. An
inactive registrant or certificate holder may, within a period of 5 years from
inactive, return to active status:

(a) Upon application to the Board;

(b) Successfully pass a take at home examination on the laws and
rules in Oregon;

(c) By paying the reinstatement fee required by OAR 820-010-
0305(3);

(d) By paying the biennial renewal fee required by OAR 820-010-
0505; and

(e) By satistfying and submitting proof of completion on a form
approved by the Board of 15 PDH units per year for each year (or part of a
year) inactive, to a maximum of 30 PDH units as stated in OAR 820-010-

0635.
Stat. Auth: ORS 672.255(1)(g)
Stats. Implemented: ORS 672.170(4), 672.180 & 672.255(1)(g)
Hist.: BEELS 5-2007, f. & cert. ef. 9-20-07; BEELS 2-2008, f. & cert. ef. 7-9-08; BEELS 2-
2009, f. & cert. ef. 11-13-09; BEELS 1-2011, f. & cert. ef. 1-14-11; BEELS 2-2012, f. & cert.
ef. 5-10-12; BEELS 1-2013, f. & cert. ef. 3-13-13; BEELS 1-2015, f. & cert. ef. 2-3-15

820-010-0730
Use of Title if Registered in Other Jurisdiction

(1) A person who is not registered in Oregon as a professional engi-
neer, but holds a substantially equivalent unexpired certificate of registra-
tion in another state, territory or possession of the United States, the District
of Columbia, or a foreign country, may use the title, “engineer,” “profes-
sional engineer,” “registered professional engineer,” or any of its deriva-
tions provided that the jurisdiction(s) in which they are registered is writ-
ten/printed after the title so as not to mislead the public regarding their cre-
dentials.

(2) Other than as described in subsection (1) of this rule, no persons
may hold themselves out as an engineer in Oregon by use of the title “pro-
fessional engineer,” “registered professional engineer,” or any of their
abbreviations or derivatives;

(3) Unless registered as a professional engineer in Oregon, no persons
may;

(a) Hold themselves out as an “engineer” other than as described in
subsection (1) of this rule or in ORS 672.060;

(b) Offer to practice engineering; or

(c) Engage in the practice of engineering.

(4) A person who is not registered in Oregon as a professional land
surveyor, but holds a substantially equivalent unexpired certificate of reg-
istration in another state, territory or possession of the United States, the
District of Columbia, or a foreign country, may use the title, “land survey-
or,” “professional land surveyor,” “registered professional land surveyor,”
or any of its derivations provided that the jurisdiction(s) in which they are
registered is written/printed after the title so as not to mislead the public
regarding their credentials.

(5) Other than as described in subsection (4) of this rule, no persons
may hold themselves out as a land surveyor in Oregon by use of the title
“professional land surveyor,” “registered professional land surveyor,” or
any of their abbreviations or derivatives;

(6) Unless registered as a professional land surveyor in Oregon, no
persons may;

(a) Hold themselves out as a “land surveyor” other than as described
in subsection (4) of this rule or in ORS 672.060;

(b) Offer to practice land surveying; or

(c) Engage in the practice of land surveying.

(7) A person who is not registered in Oregon as a professional pho-
togrammetrist, but holds a substantially equivalent unexpired certificate of
registration in another state, territory or possession of the United States, the
District of Columbia, or a foreign country, may use the title, “photogram-

”
>
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metrist” or any of its derivations provided that the jurisdiction(s) in which
they are registered is written/printed after the title so as not to mislead the
public regarding their credentials.

(8) Other than as described in subsection (7) of this rule, no persons
may hold themselves out as a photogrammetrist in Oregon by use of the
title “photogrammetrist,” or any abbreviations or derivatives;

(9) Unless registered as a professional photogrammetrist in Oregon,
no persons may;

(a) Hold themselves out as a “photogrammetrist” other than as
described in subsection (7) of this rule or in ORS 672.060;

(b) Offer to practice photogrammetric mapping; or

(c) Engage in the practice of photogrammetric mapping.

Stat. Auth.: ORS 672,007, 672.020 & 672.255

Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 2-2012, f. & cert. ef. 5-10-12; BEELS 1-2015, f. & cert. ef. 2-3-15

820-015-0026
Failure to Comply with Continuing Professional Development
Requirements

(1) Any registrant who fails to satisfy the Continuing Professional
Development requirements in OAR 820-010-0635 will be subject to sus-
pension of or refusal to renew the registrant’s license. Failure to satisfy the
Continuing Professional Development requirements will not be the sole
basis for license revocation.

(2) Before suspending or refusing to renew a registrant’s license, the
Board shall allow a grace period of up to one year for a registrant who qual-
ifies for the grace period to satisfy the requirements of OAR 820-010-
0635(1). When a grace period is allowed, the registrant must complete all
deficient Continuing Professional Development requirements and satisty
all current Continuing Professional Development requirements within the
grace period. If the registrant fails to obtain all required deficient and cur-
rent PDH units within the grace period, the Board shall suspend the regis-
trant’s license.

(3) To qualify for the grace period in subsection (2), a registrant must:

(a) Respond to Board notifications;

(b) Complete a Continuing Education Request for a Grace Period
Form;

(c) Not otherwise be subject to Board investigation, audit, or disci-
pline; and

(d) Have failed to satisfy the Continuing Professional Development

requirements by 15 or fewer PDH units.
Stat. Auth.: ORS 670.310 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 2-2000, f. & cert. ef. 2-17-00; BEELS 1-2004, f. & cert. ef. 1-26-04; BEELS
2-2006, f. & cert. ef. 11-21-06; BEELS 1-2013, f. & cert. ef. 3-13-13; BEELS 1-2015, f. &
cert. ef. 2-3-15

820-050-0010
Continuing Professional Development Requirements: Failure to
Comply

(1) Requirements:

(a) Certified Water Right Examiners are required to obtain 10 profes-
sional development hour (PDH) units in subjects related to the practice of
water right examination. As used in this rule, “Water Right Examination”
includes: courses or study related to water right applications and claims of
beneficial use, Water Resources Department programs, water law, or other
subjects related to the work of a Water Right Examiner.

(b) For persons who hold registration as an engineer, land surveyor,
or both, the number of PDH units required shall remain 30 PDH units per
renewal period and may include the 10 PDH units required in OAR 820-
050-0010(1)(a).

(c) Any Certified Water Right Examiner who fails to satisfy the
Continuing Professional Development requirements in subsection (1)(a)
shall be subject to suspension or refusal to renew the certificate. Failure to
satisfy the Continuing Professional Development requirements shall not be
the sole basis for revocation of certificate.

(2) Before suspending or refusing to renew the certificate of a Water
Right Examiner, the Board shall allow a grace period of up to one year for
a certificate holder who qualifies for the grace period to satisfy these
Continuing Professional Development requirements. When a grace period
is allowed under subsection (3), the certificate holder must complete all
deficient Continuing Professional Development requirements and satisfy
all current Continuing Professional Development requirements within the
grace period. If the certificate holder fails to obtain all required deficient
and current PDH units within the grace period, the Board shall suspend the
registrant’s certificate.
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(3) To qualify for the grace period in subsection (2), a certificate hold-
er must:

(a) Respond to Board notifications;

(b) Complete a Continuing Education Request for a Grace Period
Form;

(c) Not otherwise be subject to Board investigation, audit, or disci-
pline; and

(d) Have failed to satisfy the Continuing Professional Development
requirements by 5 or fewer PDH units related to the practice of water right

examination.
Stat. Auth.: ORS 670.310 & 672.255
Stats. Implemented: ORS 672.002 - 672.325
Hist.: BEELS 1-2013, f. & cert. ef. 3-13-13; BEELS 1-2015, f. & cert. ef. 2-3-15

Board of Psychologist Examiners
Chapter 858

Rule Caption: Designation of education and licensure status for
psychologists and psychologist associates.

Adm. Order No.: BPE 1-2015

Filed with Sec. of State: 1-21-2015

Certified to be Effective: 1-21-15

Notice Publication Date: 12-1-2014

Rules Adopted: 858-010-0062

Subject: This rule specifies how psychologists and psychologist
associates may designate their education and licensure status.
Rules Coordinator: LaRee Felton—(503) 373-1196

858-010-0062
Designation of Education and Licensure Status

(1) Psychologists licensed pursuant to ORS 675.030 or 675.050 may
only designate their academic degree using appropriate initials including
“Ph.D.,” “Psy.D.,” or “Ed.D.” as awarded by the degree-granting institu-
tion. Licensure status may only be designated as “psychologist.”

(2) Psychologist associates licensed pursuant to ORS 675.065 may
only designate their academic degree using appropriate initials including
“M.A.” or “M..S.” as awarded by the degree-granting institution. Licensure

status may only be designated as “psychologist associate.”
Stat. Auth.: ORS 675.010 - 675.150
Stats. Implemented: ORS 675.110
Hist.: BPE 1-2015, f. & cert. ef. 1-21-15

Rule Caption: Diversity continuing education requirement.

Adm. Order No.: BPE 2-2015

Filed with Sec. of State: 1-21-2015

Certified to be Effective: 1-21-15

Notice Publication Date: 12-1-2014

Rules Amended: 858-040-0015

Subject: This rule amendment changes the continuing education
(CE) requirements for licensed psychologists and psychologist
associates by adding a requirement that active and semi-active
licensees complete four hours of education dedicated to the topic of
diversity in each reporting period, effective January 1,2016.
Rules Coordinator: LaRee Felton—(503) 373-1196

858-040-0015
Basic Requirements

(1) Licensees must earn at least 40 continuing education credits dur-
ing the period between license renewals. Continuing education credit must
be reported as follows:

(a) Licensees must submit a Renewal Notice and Reporting Affidavit
to the Board office with the fee on or before the due date printed on the
notice.

(b) An unsigned or incomplete Renewal Notice and Reporting
Affidavit shall be returned to the licensee.

(2) New Licensees. There is no continuing education reporting
required for individuals licensed twelve months or less on their first renew-
al date.

(3) All active and semi-active licensees must complete four hours of
professional ethics and/or Oregon State laws and regulations related to the
practice of psychology in each reporting period.

(4) All active and semi-active licensees must complete a minimum of
seven hours of continuing education dedicated to the topic of pain manage-
ment. This is a one-time requirement.

Oregon Bulletin

25

(a) One hour must be a course provided by the Oregon Pain
Management Commission.

(b) The pain management requirement must be reported within twen-
ty-four months of the first Renewal Notice and Affidavit.

(5) All active and semi-active licensees must complete four hours of
continuing education dedicated to the topic of cultural competency in each
reporting period.

(6) No continuing education reporting is required for licensees
requesting a change from active or semi-active to inactive status.

(7) No continuing education reporting is required for inactive
licensees.

(8) The Board may grant exemptions in whole or in part from contin-
uing education requirements, including extension of deadlines, in docu-

mented hardship cases.
Stat. Auth.: ORS 675.110
Stats. Implemented: ORS 675.110(14)
Hist.: BPE 2-1999, f. & cert. ef. 7-6-99; BPE 2-2002, f. & cert. ef. 2-27-02; BPE 2-2004, f.
& cert. ef. 8-30-04; BPE 1-2008, f. & cert. ef. 3-26-08; BPE 1-2010, f. & cert. ef. 1-8-10;
BPE 2-2010, f. & cert. ef. 9-28-10; BPE 1-2011, f. & cert. ef. 1-25-11; BPE 1-2011, f. & cert.
ef. 1-25-11; BPE 2-2014, . 6-2-14, cert. ef. 1-1-15; BPE 2-2015, f. & cert. ef. 1-21-15

Board of Tax Practitioners
Chapter 800

Rule Caption: 2014 Overhal based on Rules Advisory Committee
recommendations and voted on by the Board.
Adm. Order No.: BTP 1-2015
Filed with Sec. of State: 1-16-2015
Certified to be Effective: 2-1-15
Notice Publication Date: 12-1-2014
Rules Amended: 800-001-0000, 800-010-0015, 800-010-0017, 800-
010-0020, 800-010-0025, 800-010-0030, 800-010-0040, 800-010-
0050, 800-015-0005, 800-015-0010, 800-015-0015, 800-015-0020,
800-020-0015, 800-020-0022, 800-020-0030, 800-020-0031, 800-
025-0010, 800-025-0023, 800-025-0025, 800-025-0030, 800-025-
0040, 800-025-0060, 800-025-0070, 800-030-0030, 800-030-0050
Subject: Adoptions to the OARs, under which the Board operates,
result from the Rules Advisory Committee, Assistant Attorney Gen-
eral and Board staff recommendations. The Board of Tax Practi-
tioners proposes to adopt a rule change to amend the advertising lan-
guage for business and individual licensing to include acceptable
alternative language. Removes Department of Education and
replaces with the Higher Education Coordinating Commission who
currently has over site of private career schools. Requires that a min-
imum of 2 hours of the 30 hours annual continuing education be in
the subject area of ethics. Defines acceptable ethic programs.
Additional amendments/and adoptions to the OARs are for gen-
eral “housekeeping” and “maintenance” as well as to change lan-
guage to better reflect the “norm” in industry standards and the prac-
tices of other state agencies. In addition, the proposed amendments
will provide better clarification to constituents as well as continue to
conform to the current standards. The Rules Advisory Committee is
comprised of Oregon licensed tax professionals and was established
by the Board of Tax Practitioners for the purpose of reviewing the
OARs governing tax practitioners in the State of Oregon. In addition,
the establishment of the Rules Advisory Committee has provided an
avenue for the Board to involve licensees in the rule making process.
Rules Coordinator: Jane Billings—(503) 373-1691

800-001-0000
Notice of Proposed Rule

Prior to the adoption, amendment, or repeal of any rule, except tem-
porary rules adopted under ORS 183.335(5), the State Board of Tax
Practitioners shall give notice of the proposed adoption, amendment, or
repeal:

(1) In the Secretary of State’s Bulletin.

(2) By mailing a copy of the notice to persons who have requested
such notice.

(3) By mailing a copy of the notice to the following organizations or
publications:

(a) Associated Press;

(b) Oregon Association of Tax Consultants;

(c) Oregon Society of Tax Consultants; and
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(d) Oregon Association of Independent Accountants;

(e) Oregon Society of Enrolled Agents.

Stat. Auth.: ORS 183.341(4)

Stats. Implemented: ORS 183.341(4)

Hist.: TSE 5, f. & ef. 12-4-75; TSE 4-1981, f. & ef. 8-13-81; TSE 2-1987, f. & ef. 10-2-87;
TSE 1-1993, f. & cert. ef. 2-23-93; TSE 1-1995, f. & cert. ef. 5-5-95; BTP 1-2015, f. 1-16-
15, cert. ef. 2-1-15

800-010-0015
Definitions

As used in these rules, unless the context requires otherwise:

(1) “Board” means the State Board of Tax Practitioners.

(2) “Branch Office” means an office or other place of business where
clients would normally or usually contact a licensee.

(3) “Client” means a person for whom a licensee performs or agrees
to perform professional services for valuable consideration and the servic-
es are related directly or indirectly to the client’s personal income taxes.

(4) “Confidential Information” means information furnished to a
licensee for, or in connection with, the preparation of an income tax return.

(5) “Designated Consultant” means a Licensed Tax Consultant who is
the responsible individual at each tax preparation business and whose
responsibilities include the supervision of the preparation of all personal
income tax returns for another and for valuable consideration.

(6) “Licensee” means a Licensed Tax Consultant, Licensed Tax
Preparer, or any person, corporation, firm or partnership falling within the
purview of ORS 673.605 to 673.735.

(7) “Resident Consultant” means the Licensed Tax Consultant who is
physically present to conduct and carryout his/her duties in the principal or
branch office.

(8) “Tax Consultant or Tax Preparer Practice” and a licensee’s “pro-
fessional practice” means any service performed or supervised by the
licensee for a client, including any advice or recommendation made by the
licensee to the client, when it is related directly or indirectly to the client’s
personal income tax return, if the licensee also prepares the client’s per-
sonal income tax returns.

(9) “Tax Preparation Business” means a sole proprietorship, partner-
ship, corporation or other entity that offers personal income tax preparation
services to the public, for valuable consideration, whether operated under
an individual’s own name or under an assumed business or corporate name,
and including tax preparation businesses operated on a full- or part-time
basis.

(10) “Valuable Consideration”, as used in ORS 673.615 and OAR
Chapter 800, means a benefit that accrues to a person as a result of prepar-
ing, advising, or assisting in the preparation of personal tax returns for oth-
ers, or offering to perform such services. Valuable consideration need not

be translatable into dollars and cents.

Stat. Auth.: ORS 670.310(1) & 673.730(10)

Stats. Implemented: ORS 673.605 —673.990

Hist.: TSE 6, f. & ef. 1-5-76; TSE 2-1982, f. & ef. 5-10-82; TSE 1-1985, f. & ef. 1-15-85;
TSE 6-1986, f. & ef. 12-31-86; TSE 3-1987, f. & ef. 10-2-87; TSE 1-1990, f. & cert. ef. 1-
25-90; TSE 4-1991, f. & cert. ef. 10-28-91; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 2-
2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-2010, f. 1-
19-10, cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11, cert. ef. 2-1-11; BTP 1-2012, f. 1-30-12, cert.
ef. 2-1-12; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-010-0017
Incompetence and Negligence

Under ORS 673.700(3):

(1) A licensee is incompetent when he/she has engaged in conduct
where a lack of ability, fitness, or knowledge to perform his/her profes-
sional functions is evident.

(2) A licensee is negligent when he/she has engaged in conduct detri-

mental to the client.
Stat. Auth.: ORS 670.310(1) & 673.730(10)
Stats. Implemented: ORS 673.700(3)
Hist.: TSE 8-1990, f. & cert. ef. 9-4-90; TSE 9-1990(Temp), f. & cert. ef. 10-30-90; TSE 1-
1991, f. & cert. ef. 1-3-91; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 1-2008, f. 1-14-08, cert.
ef. 2-1-08; BTP 1-2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-010-0020
Confidential Information

(1) Alicensee shall not disclose any confidential information obtained
in the course of professional engagement except:

(a) With the written consent of the client;

(b) After being subpoenaed by a court or governmental agency of
competent jurisdiction;

(c) In response to an inquiry by the Board or its investigator; or

(d) As required by federal or state regulations.
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(2) Members of the Board and its employees shall not disclose any
confidential client information which comes to their attention except as

required to carry out their official responsibilities.
Stat. Auth.: ORS 673.310(1), 673.730(7) & 673.730(10)
Stats. Implemented: ORS 673.730(7), 673.605 - 673.990
Hist.: TSE 6, f. & ef. 1-5-76; TSE 1-1985, f. & ef. 1-15-85; BTSE 1-2001, f. & cert. ef. 4-
19-01; BTP 1-2009, f. & cert. ef. 2-5-09; BTP 1-2013, f. 1-15-13, cert. ef. 2-1-13; BTP 1-
2014, f. 1-16-14, cert. ef. 2-1-14; BTP 1-2015, . 1-16-15, cert. ef. 2-1-15

800-010-0025
Integrity and Objectivity

(1) A licensee shall not knowingly misrepresent facts while preparing,
assisting, or advising in the preparation of income tax returns. A licensee
may resolve doubt in favor of a client if there is reasonable support for the
position.

(2) A licensee who finds that a client has made an error or omitted
information or related material required on an income tax return shall
promptly advise the client of such error or omission.

(3) A licensee shall not arrange for or permit a client’s individual
income tax refund check to be mailed or made payable to the licensee at any
time, for any purpose.

(4) Commissions earned for additional personal services by the
licensee, such as real estate, insurance, investment, and securities sales,
may be earned if the licensee also holds any license, permit, or registration
required by law to perform the services. A licensee shall disclose in writing
that he/she will be compensated for other personal services. The client will
acknowledge receipt of the disclosure in writing.

(5) Fees in connection with preparation of tax returns must be stated
separately from, and in addition to, any other professional services provid-
ed.

(6) A licensee shall, upon written request by a client, make available
or return within a reasonable time to the client, personal papers or source
material in the manner furnished to the licensee by the client;

(a) A licensee who has provided a tax return to a client shall, upon
written request by the client, make available within a reasonable time to the
client, copies of depreciation schedules that support the return;

(b) A licensee is not required to furnish records to a client more than
once under this subsection.

(7) A licensee shall not engage in fraudulent, deceptive, or dishonest
conduct relating to the licensee’s professional practice.

(8) A licensee shall not violate any position of trust, including posi-
tions of trust outside the licensee’s professional practice.

(9) A licensee must be current on all tax return filings and all tax pay-
ment plans pertaining to the licensee and/or licensee’s business before a

license can be issued or renewed.

Stat. Auth.: ORS 673.310(1), 673.730(7) & 673.730(10)

Stats. Implemented: ORS 673.730(7), 673.605 - 673.990

Hist.: TSE 6, f. & ef. 1-5-76; TSE 3-1980, f. & ef. 8-22-80; TSE 1-1985, f. & ef. 1-15-85;
TSE 4-1986, f. & ef. 8-15-86; TSE 3-1989, f. & cert. ef. 12-20-89; TSE 1-1992, f. 3-24-92,
cert. ef. 6-1-92; BTSE 1-2001, . & cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03; BTP
3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-2009, f.
& cert. ef. 2-5-09; BTP 1-2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2014, f. 1-16-14, cert. ef.
2-1-14; BTP 12015, f. 1-16-15, cert. ef. 2-1-15

800-010-0030
Accountability

(1) A Licensed Tax Consultant or registered tax preparation business
shall only allow persons to practice in the consultant’s or tax preparation
business name who are licensed as tax consultants, tax preparers, or as
described in ORS 673.610.

(2) A Licensed Tax Consultant shall not permit the use of the consul-
tant’s license to enable others to establish and carry on a business for the
preparation of personal income tax returns wherein the consultant’s only
interest is the receipt of a fee for use of the consultant’s license and the
Licensed Tax Consultant does not provide supervision of the tax prepara-
tion activities as defined in OAR 800-025-0050.

(3) A Licensed Tax Consultant or a Licensed Tax Preparer shall state
or imply that a Licensed Tax Preparer preparing tax returns to which the
consultant’s license number or tax preparation business information is
affixed is:

(a) Fully subject to the supervision of the Licensed Tax Consultant or
registered tax preparation business; as defined in OAR 800-025-0050; or

(b) Acting as agent of the Licensed Tax Consultant or registered tax
preparation business.

(4) A Licensed Tax Preparer shall not engage in the preparation of tax
returns, assist in such preparation, gather tax information, or provide tax
advice for valuable consideration unless the Licensed Tax Preparer is under
the supervision of a Licensed Tax Consultant as defined in OAR 800-025-
0050.
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(5) A licensee shall not maintain a financial interest in or hold an
employment position with any business entity that offers personal income
tax preparation services, if any other person maintains a financial interest
in the entity, or holds a management position involving authority over the
business operations of the entity, and:

(a) That person’s tax consultants or tax preparers license has been per-
manently revoked; or

(b) The Board has refused to issue or renew a license to that person;
or

(c) Another state regulatory agency or the Internal Revenue Service
has revoked or refused to issue or renew an occupational license, registra-
tion, or permit held or requested by that person, for conduct involving tax
preparation or dishonesty.

(6) If required to do so under section (5) of this rule, a licensee shall
be allowed a reasonable time, not to exceed 180 calendar days, to sever an
existing relationship with a person whose license is revoked or refused.

(7) Section (5) of this rule does not apply to a licensee or a person
described in subsections (5)(a) through (c) of this rule, whose only finan-
cial interest in a tax preparation business is the ownership of ten percent or

less of the stock in a publicly-held corporation.

Stat. Auth.: ORS 673.310(1), 673.730(7) & 673.730(10)

Stats. Implemented: ORS 673.730(7), 673.605 - 673.990

Hist.: TSE 6, f. & ef. 1-5-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 1-1985, f. & ef. 1-15-
85; TSE 8-1987, f. & ef. 12-21-87; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 2-2007, f. 1-
12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-2009, f. & cert. ef. 2-
5-09; BTP 12010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11, cert. ef. 2-1-11; BTP
12013, f. 1-15-13, cert. ef. 2-1-13; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-010-0040
Identification

(1) A licensee shall include the name of the tax preparation business,
permanent address, and signature (preparer name) on all federal and state
personal income tax returns or electronic filing documents prepared by the
licensee. This should be in addition to all other data required by the Internal
Revenue Service, Department of Revenue, and State Board of Tax
Practitioners. Office copies are exempt from this requirement.

(2) The state personal income tax return shall include the signature
and the Board issued license number of the licensee who substantially pre-
pared the return.

(3) In addition to the original returns filed on behalf of a client, at least
one (1) copy of the complete set of the tax returns, including all accompa-
nying forms and schedules, specifically depreciation schedules, shall be
supplied to the client. A licensee is not required to provide a free copy of
the tax returns to a client more than once. However, in the case of a joint
tax return, each spouse is entitled, upon request, to a free copy of the tax

return.

Stat. Auth.: ORS 673.310(1), 673.730(7) & 673.730(10)

Stats. Implemented: ORS 673.730(7), 673.605 - 673.990

Hist.: TSE 6, f. & ef. 1-5-76; TSE 12, f. & ef. 9-20-77; TSE 1-1978, f. & ef. 2-3-78; TSE 2-
1982, f. & ef. 5-10-82; TSE 1-1985, f. & ef. 1-15-85; TSE 2-1995, f. & cert. ef. 5-5-95; BTSE
1-2001, f. & cert. ef. 4-19-01; BTP 2-2007, . 1-12-07, cert. ef. 2-1-07; BTP 1-2009, f. & cert.
ef. 2-5-09; BTP 1-2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11, cert. ef. 2-1-11;
BTP 1-2012, f. 1-30-12, cert. ef. 2-1-12; BTP 1-2014, f. 1-16-14, cert. ef. 2-1-14; BTP 1-
2015, f. 1-16-15, cert. ef. 2-1-15

800-010-0050
Advertising and Solicitation

(1) As used in this rule, “advertise” and “advertising” means any form
of printed, broadcast, or electronic material that makes known professional
income tax services. This includes, but is not limited to, business cards and
stationery, and all web and e-commerce advertising of an individual or tax
preparation business.

(2) No licensee or tax preparation business shall advertise or solicit
clients in a false, fraudulent, deceptive or misleading manner.

(3) All advertising must include either the name of a firm that has
complied with ORS 673.643 or the name of the firm’s Designated Licensed
Tax Consultant.

(a) Only a person holding a valid Tax Consultant’s License may use
the designation “L.T.C.”, “LTC” or the titles “Licensed Tax Consultant” or
“Tax Consultant.”

(b) Only a person holding a valid Tax Preparer’s License may use the
designation “L.T.P.”, “LTP” or the title “Licensed Tax Preparer”.

(4) All advertising must be reviewed and approved in advance by the
designated Licensed Tax Consultant. The designated Licensed Tax
Consultant and the designating tax preparation business shall each be
responsible for the business’s compliance with the provisions of this rule.

(5) No licensee shall advertise to give a discount unless:

(a) The discount is based upon a basic fee schedule posted in public
view in the licensee’s place of business; and
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(b) The fees on the posted basic fee schedule are the usual and cus-
tomary charges of the tax preparation business; and

(c) The basic fee schedule must include the minimum fees charged for
at least the following forms and schedules: 1040, 1040A, 1040EZ, Sch. A,
Sch. B, Sch. EIC, Form 2441, Sch. 8812, Oregon 40, 40N and 40P.

(6) All business advertising must include the Board issued business
registration number of the firm written as: “Board of Tax Practitioners#”
and/or “OBTP#” or the license number of the firm’s Designated Licensed
Tax Consultant written as: “Licensed Tax Consultant#” and/or “LTC#”.

(7) All individual advertising must include licensee’s Board issued
LTC or LTP license number written as: “Licensed Tax Consultant#” and/or

“LTC#” or “Licensed Tax Preparer# and/or “LTP#”.
Stat. Auth.: 673.730(7) & 673.730(10)
Stats. Implemented: ORS 673.730(7), 673.605 - 673.990
Hist.: TSE 6, f. & ef. 1-5-76; TSE 2-1981(Temp), f. 2-18-81, ef. 2-19-81; TSE 3-1981, f. 7-
22-81, ef. 7-23-81; TSE 4-1981, . & ef. 8-13-81; TSE 3-1982, f. & ef. 11-19-82; TSE 1-
1985, f. & ef. 1-15-85; TSE 3-1986, f. & ef. 7-14-86; TSE 2-1990, f. & cert. ef. 1-25-90; TSE
2-1992, f. & cert. ef. 5-15-92; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 2-2007, f. 1-12-07,
cert. ef. 2-1-07; BTP 1-2010. f. 1-19-10, cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11, cert. ef. 2-
1-11; BTP 3-2011, f. 6-3-11, cert. ef. 7-1-12; BTP 1-2014, f. 1-16-14, cert. ef. 2-1-14; BTP
12015, f. 1-16-15, cert. ef. 2-1-15

800-015-0005
Basic Education

(1) An accredited college/university, educational service district
(ESD), or a private firm that has met or is exempt from the licensure
requirements of the Oregon Higher Education Coordinating Commission or
a private firm offering classes only to its own employees and is exempt
from the Oregon Higher Education Coordinating Commission require-
ments may act as a sponsor for the basic income tax course.

(2) Sponsors shall apply for course certification on a form provided
by the Board.

(3) A basic course shall include:

(a) At least 80 classroom hours of basic income tax preparation
instruction. If the course is offered through correspondence or online, it
must be the equivalent of 80 classroom hours of instruction;

(b) Instruction in each of the subject areas specified in the Preparer
Examination Index maintained by the Board;

(c) Sufficient working problems to instruct in the use of appropriate
forms and schedules; and

(d) A midterm and final examination.

(4) The Board shall require a sponsor applicant to submit evidence
that course materials and lesson plans comply with section (3) of this rule.

(5) Basic course sponsors shall employ only instructors to teach basic
courses who are actively licensed or who fall within the exemptions of ORS
673.610(2)(4) and who prepared taxes for at least two (2) tax seasons
immediately prior to teaching the course.

(a) The Board may grant a specific waiver to instructor qualifications
when unusual or extenuating circumstances exist.

(b) Sponsors shall submit to the Board the names and qualifications
of instructors teaching each basic course.

(c) Repeated low passage rates of an instructor’s students on the tax
preparers’ examination could be evidence that the instructor may not be
qualified to teach a basic tax preparation course.

(d) The instructor’s approval to teach Basic Tax Preparation courses
may be revoked by the Board.

(6) Evidence of successful course completion shall be furnished to
students by course instructors on a Board approved session attendance cer-
tification form. Forms may be reproduced by course sponsors. If a student
misses a portion of the class sessions, the instructor may provide makeup
work.

(7) Applications for course certification shall be submitted annually at
least 60 calendar days prior to the course starting. Certification shall be for
the subsequent 12 months.

(8) The Board may refuse to issue or withdraw a course certification
for failure to meet any of the course or instructor requirements contained in

this rule.
Stat. Auth.: ORS 673.310(1) & 673.730(10)
Stats. Implemented: ORS 673.625
Hist.: TSE 9, f. & ef. 6-28-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1979, f. 9-28-79,
ef. 10-1-79; TSE 3-1979, f. 11-28-79, ef. 11-30-79; Renumbered from OAR 800-020-0040
by TSE 2-1980, f. & ef. 5-30-80; TSE 3-1982, f. & ef. 11-19-82; TSE 1-1985, f. & ef. 1-15-
85; TSE 3-1990, f. & cert. ef. 1-25-90; TSE 7-1992, f. & cert. ef. 12-22-92; BTSE 1-2001, f.
& cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-
05; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-
2009, f. & cert. ef. 2-5-09; BTP 1-2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2012, f. 1-30-12,
cert. ef. 2-1-12; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15
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800-015-0010
Continuing Education

(1) Except for renewal of an initial license, a Licensed Tax Consultant
or Licensed Tax Preparer renewing a license shall attest on the renewal to
have completed at least 30 hours of acceptable continuing education since
the last renewal date.

(2) Each licensee shall attest on the renewal to have completed with-
in the 30 continuing education requirement a minimum of two (2) hours of
acceptable continuing education in professional conduct and ethics since
the last renewal date. All active licensees are required to attest to have com-
pleted at least two (2) continuing education hours in professional conduct
and ethics since the last renewal date, which may be satisfied by any pro-
fessional conduct and ethics program that meets the general continuing
education requirements described in section (3) of this rule.

(3) Continuing education programs in professional conduct and ethics
required by subsection (2)(a) of this rule are eligible for continuing educa-
tion credit if the program is offered by a sponsor approved by the Board and
includes information pertaining to at least one or more of the following top-
ics:

(a) Review of Oregon Revised Statutes and Oregon Administrative
Rules pertaining to the preparation of individual income tax returns;

(b) Review of examples of issues or situations that require an under-
standing of Federal or State statutes, rules, and case law relevant to all
licensees;

(c) Review of guidelines adopted by the Internal Revenue Office of
Professional Responsibility and policies outlined in the Internal Revenue
Treasury Department Circular 230;

(d) Review of the code of professional conduct adopted by the Board
and set forth in OAR chapter 800, division 010;

(e) Review of recent case law pertaining to ethics and professional
responsibilities for the licensed tax consultant and tax preparer profession.

(4) Each licensee shall report compliance with the continuing educa-
tion requirements on the license renewal document. Licensees shall be sub-
ject to the provisions of OAR 800-015-0015 pertaining to the periodic audit
of continuing education.

(5) Proof of participation in required continuing education is the
responsibility of the licensee. To ensure that proof of attainment of required
continuing education is available for audit or investigation by the Board,
licensees shall maintain certificates for at least four (4) years following
each continuing education cycle and renewal for the tax practitioner
license.

(6) Continuing education credit will be accepted only for courses and
seminars that comply with all Board rules regarding continuing education.

(7) The Board may verify continuing education information submit-
ted by licensees.

(8) Education hours earned in excess of 30 hours annually cannot be
carried over from one renewal period to the next. However, hours earned
during the month of renewal not claimed on the current renewal may be
submitted with the following year’s renewal.

(9) Continuing education credit shall be granted only once during a
license year for attendance at or instruction of duplicate seminars offered
by the same sponsor or instructor.

(10) Continuing education credit for courses at accredited universities
and colleges will be 15 hours for each semester hour credit and ten (10)
hours for each quarter hour credit. For all live courses including interactive
webinars, webcasts, IRS phone forums, and seminars, one (1) 50-minute
education hour of continuing education credit will be granted for each hour
of classroom attendance.

(11) Continuing education credits are accepted for instructors of basic
or advanced courses or seminars. The credit allowed will be two (2) hours
for each hour of teaching, which includes preparation time. No more than
% total required continuing education credit can be in teaching.

(12) Correspondence and online study courses are accepted if the pro-
gram and sponsor comply with all Board rules regarding continuing educa-
tion and:

(a) The sponsor requires evidence of satisfactory completion of work-
books or examinations before certificates are issued.

(b) The hours credited do not exceed the credit that would be allowed
in a resident course covering the same material; and

(c) Course outlines, workbooks, and exams must be submitted to the
Board for approval of course content and credit hours claimed prior to
offering the material to the public unless already approved by the California
Tax Education Council (CTEC), or the Internal Revenue Service (IRS), or
the National Association of State Boards of Accountancy (NASBA).
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(13) “In-Company” instruction may be accepted if the course or sem-
inar is presented to ten (10) or more people and all other requirements for
continuing education sponsors are met. Portions of such educational ses-
sions devoted to administrative and firm matters shall not be accepted.

(14) If a licensee claims credit for a course or seminar in the reason-
able belief the instruction qualifies as acceptable continuing education, but
the Board finds all or part of the hours claimed to be unacceptable, the
licensee may be granted an additional period of time, not to exceed 60 cal-
endar days, to make up the rejected hours.

(15) Licensed Tax Consultants and Licensed Tax Preparers who have
extenuating circumstances and are unable to obtain all their continuing edu-
cation by their license due dates may make application, by completing a

form prescribed by the Board, for a waiver of continuing education hours.
Stat. Auth.: Stat. Auth.: ORS 673.310(1) & 673.730(10)
Stats. Implemented: ORS 673.645 &.673.655
Hist.: TSE 9, f. & ef. 6-28-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1979, f. 9-28-79,
ef. 10-1-79; TSE 3-1979, f. 11-28-79, ef. 11-30-79; TSE 2-1980, f. & ef. 5-30-80,
Renumbered from OAR 800-020-0045; TSE 3-1980, f. & ef. 8-22-80; TSE 2-1982, f. & ef.
5-10-82; TSE 3-1982, f. & ef. 11-19-82; TSE 1-1985, f. & ef. 1-15-85; TSE 3-1985, f. & ef.
12-5-85; TSE 9-1987, f. & ef. 12-21-87; TSE 1-1997, f. & cert. ef. 7-2-97; BTSE 1-2001, f.
& cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-
05; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-
2009, f. & cert. ef. 2-5-09; BTP 1-2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11,
cert. ef. 2-1-11; BTP 1-2012, f. 1-30-12, cert. ef. 2-1-12; BTP 1-2013, f. 1-15-13, cert. ef. 2-
1-13; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-015-0015
Continuing Education: Audit, Required Documentation and Sanctions

(1) The Board will audit a select percentage of licensee records deter-
mined by the Board to verify compliance with continuing education
requirements.

(2) Licensees notified of selection for audit of continuing education
shall submit to the Board, within 30 calendar days from the date of issuance
of the notification, satisfactory evidence of participation in required con-
tinuing education in accordance with OAR 800-015-0010.

(3) Documentation of a certificate of completion of attendance at a
program, seminar, or course provided by a sponsor must include:

(a) Name of student;

(b) Name, address, and telephone number of sponsoring
institution/association or organization;

(c) Location of program;

(d) Title of program and description of content;

(e) Name of instructor or presenter;

(f) Date(s) of attendance;

(g) Number of instruction hours;

(4) For documentation of completion of a college/university course, a
licensee must submit a photocopy/electronic copy of an official transcript,
diploma, certificate, statement, or affidavit.

(5) If documentation of continuing education is invalid or incomplete,
the licensee must correct the deficiency within 30 calendar days from the
date of notice. Failure to correct the deficiency within the prescribed time
shall constitute grounds for disciplinary action.

(6) Misrepresentation of continuing education, or failing to meet con-
tinuing education requirements or documentation may result in disciplinary
action, which may include but is not limited to assessment of a civil penal-

ty and suspension or revocation of the license.
Stat. Auth.: ORS 673.310(1) & 673.730(10)
Stats. Implemented: ORS 673.645, 673.655 673.605 —673.990
Hist.: BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-2009, f. & cert. ef. 2-5-09; BTP 1-2011,
f.1-24-11, cert. ef. 2-1-11; BTP 1-2012, . 1-30-12, cert. ef. 2-1-12; BTP 1-2014, f. 1-16-14,
cert. ef. 2-1-14; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-015-0020
Continuing Education Program Requirements

(1) Acceptable continuing education is that which contributes direct-
ly to the expertise of the individual in the preparation of income tax returns,
and is presented by a sponsor who meets the requirements of all Rules. It is
the obligation of each licensee to select a course of study which will con-
tribute to his/her competence in the preparation of income tax returns.

(2) The following general subject matters are acceptable to the extent
they contribute directly to the expertise of advising, assisting, or preparing
income tax returns:

(a) Taxation;

(b) Practitioner Ethics;

(c) Accounting and payroll theory;

(d) Estate, tax, or investment planning;

(e) Computer technology;

(f) Tax representation: exam, collections, or appeals;
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(g) Others, if the licensee can demonstrate a direct relationship to the
preparation of a client’s income tax returns.

(3) Programs primarily directed towards the licensee’s personal ben-
efit, rather than that of his/her clients, and programs relating primarily to
general business management, are unacceptable. Some examples of unac-
ceptable subjects are:

(a) Memory improvement;

(b) Buying or selling a tax practice;

(c) Setting fee schedules;

(d) Character development;

(e) Behavior modification;

(f) Business management;

(g) Labor law;

(h) Economic forecasts;

(i) Learning to operate office equipment.

(4) Programs must be at least one (1) 50-minute education hour with
credit given in whole hours only.

(5) Programs must be conducted by a qualified instructor whose back-
ground, training, education, or experience make it appropriate for the per-
son to lead a discussion on the subject matter of the particular program.

(6) Licensees may not receive credit for repeat of courses taken from

the same instructor within the same continuing education reporting period.
Stat. Auth.: ORS 673.310(1) & 673.730(10)
Stats. Implemented: ORS 673.645,.673.655, 673.605 —673.990
Hist.: TSE 9, f. & ef. 6-28-76; TSE 1-1979, . 6-14-79, ef. 6-15-79; TSE 2-1979, f. 9-28-79,
ef. 10-1-79; TSE 3-1979, f. 11-28-79, ef. 11-30-79; TSE 2-1980, f. & ef. 5-30-80,
Renumbered from OAR 800-020-0045; TSE 1-1985, f. & ef. 1-15-85; TSE 3-1985, f. & ef.
12-5-85; TSE 2-1989, f. & cert. ef. 10-27-89; TSE 8-1992, f. & cert. ef. 12-22-92; TSE 2-
1997, f. & cert. ef. 7-2-97; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-
23-03; BTP 1-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2009, f. & cert. ef. 2-5-09; BTP 1-
2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2012, f. 1-30-12, cert. ef. 2-1-12; BTP 1-2015, f. 1-
16-15, cert. ef. 2-1-15

800-020-0015
Application for Examination

(1) Application to take the examination for a tax preparer or tax con-
sultant must be filed with the Board on forms prescribed and furnished by
the Board. The application must include the examination fee and the proc-
tor site fee, if applicable. The application must be signed.

(2) The application and examination fee shall be filed with the Board
no later than one (1) month prior to the examination date, except when the
Board sets tighter deadlines due to extenuating circumstances.

(3) Completed basic course certification forms as required under
OAR 800-015-0005(6) or a photocopy of an official transcript issued by an
accredited college or university shall be submitted to the Board by the stu-
dent with the initial application for a Tax Preparer License. The preparer
applicant may file an application to take the examination before complet-
ing the basic tax course. Applicants shall furnish the Board a brief outline
of courses completed and/or taught, together with a transcript or proof of
instruction from the educational institution if the course(s) they completed
and/or taught have not received prior approval from the Board. If the Board
determines the course(s) completed and/or taught are comparable to those
described in OAR 800-015-0005, the applicant shall be eligible to take the
examination.

(4) A tax consultant applicant who is a Licensed Tax Preparer shall
submit verification by the applicant’s employer or employers, on forms pre-
scribed and furnished by the Board, that the applicant has worked in the
capacity as a Licensed Tax Preparer for not less than a cumulative total of
1100 hours during at least two (2) of the last five (5) years.

(5) An Enrolled Agent applicant who is enrolled to practice before the
Internal Revenue Service, holding a valid treasury card, shall submit veri-
fication by the applicant’s employer or employers, on forms prescribed and
furnished by the Board, that the applicant has completed a minimum of 360
hours work experience during at least two (2) of the last five (5) years.

(6) A tax consultant applicant who is claiming equivalent tax prepar-
er experience shall submit on forms prescribed and furnished by the Board:

(a) Verification by the applicant’s employer or employers that the
applicant has worked in the capacity as a Licensed Tax Preparer for not less
than a cumulative total of 1100 hours during at least two (2) of the last five
(5) years.

(A) The Board will accept employment as an income tax auditor or
taxpayer service representative with the Internal Revenue Service or State
Department of Revenue as being equivalent experience.

(B) For the purpose of meeting the work experience requirement for
tax consultants, one hour of experience gained through volunteer tax prepa-
ration programs such as VITA or AARP-TCE will be accepted for each five
hours spent preparing, advising or assisting in the preparation of tax returns
through the volunteer program, up to a maximum of 220 hours credited. To

Oregon Bulletin

29

qualify for the one (1) to five (5) hour experience credit, total hours worked
in the volunteer program must be verified in writing by a supervisor knowl-
edgeable in tax preparation.

(b) To claim experience under this section, the applicant must submit
a petition signed under penalty of perjury that the work experience claimed
is true, correct and complete.

(7) Applicants for the tax consultant examination must have complet-
ed, within a year prior to submitting application, a minimum of 15 hours of
acceptable continuing education in personal income taxation to meet the
requirements of OAR 800-015-0010 to 800-015-0030. This requirement is
in addition to the required 1100 hours of work experience earned during at
least two (2) of the last five (5) years.

(8) A tax practitioner applicant claiming tax consulting experience in
another state shall:

(a) Submit, on a form prescribed and furnished by the Board, a peti-
tion signed under penalty of perjury, claiming self-employment as a tax
practitioner for at least two (2) of the last five (5) years; and

(b) Furnish documented proof of self-employment as a tax practition-
er.

(9) A tax preparer or tax consultant applicant who has worked in the
capacity as a tax practitioner in another state or in an exempt status may
request Board approval to substitute work experience for up to two-thirds
of the classroom hours of basic income tax education otherwise required to
qualify as a tax preparer or tax consultant. Approval may be granted to sub-
stitute experience for education only if:

(a) The applicant was actively engaged in tax preparation within two
(2) years prior to the date of application;

(b) The applicant has at least three (3) years experience in tax prepa-
ration within the last 5 years;

(c) The applicant has gained a competency level through work expe-
rience that is equal to those applicants who have successfully completed the
basic income tax course; and

(d) The applicant submits verification by the applicant’s employer(s)
or evidence of self- employment regarding the work experience.

(10) The Board may accept education credit for courses completed by
a tax consultant applicant to substitute for a maximum of 375 hours of work
experience at the rate of one (1) classroom hour of education for five (5)
hours of experience if:

(a) The subject matter of the course was related to taxation;

(b) The applicant completed the course within one (1) year of apply-
ing to become a Licensed Tax Consultant; and

(c) Credit for the course is not claimed to fulfill continuing education
requirements.

(11) Information required of the applicant and on the application
forms shall be completed before an applicant may be admitted to an exam-

ination.

Stat. Auth.: ORS 673.310(1) & 673.730(10)

Stats. Implemented: ORS 673.625 —-673.640

Hist.: TSE 8, f. & ef. 5-19-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1979, f. 9-28-79,
ef. 10-1-79; TSE 2-1980, f. & ef. 5-30-80; TSE 2-1982, f. & ef. 5-10-82; TSE 3-1982,f. &
ef. 11-19-82; TSE 1-1985, f. & ef. 1-15-85; TSE 3-1985, f. & ef. 12-5-85; TSE 4-1988, f. &
cert. ef. 11-2-88; TSE 5-1990, f. & cert. ef. 5-3-90; TSE 9-1992, f. & cert. ef. 12-22-92;
BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03; BTP 1-2005, f. &
cert. ef. 1-5-05; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 2-2007, f. 1-12-07, cert. ef. 2-
1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-2009, f. & cert. ef. 2-5-09; BTP 1-2010,
f. 1-19-10, cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11, cert. ef. 2-1-11; BTP 3-2011, f. 6-3-11,
cert. ef. 7-1-12; BTP 1-2012, f. 1-30-12, cert. ef. 2-1-12; BTP 1-2013, f. 1-15-13, cert. ef. 2-
1-13; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-020-0022
Examination Conduct; Disqualification

(1) Examination Conduct: Examinations shall be conducted in a des-
ignated area with restricted access. Approval notification of an applicant’s
eligibility to take the examination must be issued by the Board office prior
to scheduling an appointment for examination. Authorization must be pro-
vided by the Board office or proctoring site before bringing any materials,
electronic equipment, or devices into the examination area. Applicants shall
be required to provide a government issued photographic identification
such as a driver’s license before being allowed to take the examination.

(2) Examination Disqualification: A candidate may be immediately
disqualified during or after the examination for conduct that interferes with
the examination. Such conduct includes:

(a) Taking or attempting to take any unauthorized items, notes, mate-
rials, or devices into the examination area;

(b) Giving or attempting to give assistance to others in answering
questions during the examination;
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(c) Receiving or attempting to receive assistance during the examina-
tion, including assistance from other individuals, notes, books, or devices
to answer questions;

(d) Removing or attempting to remove any secure examination-relat-
ed information, notes, or materials from the examination site;

(e) Failing to follow directions relative to the conduct of the exami-
nation;

(f) Exhibiting behavior which impedes the normal progress of the
examination; and

(g) Endangering the health or safety of a person involved in the exam-
ination.

(3) Disqualification will invalidate the examination and result in for-
feiture of the examination and fees. Any candidate who has been disquali-
fied during an exam will need to request in writing approval from the Board
to retake the exam. The candidate will be required to reapply by submitting
a new exam application, additional examination fees, and a letter request-
ing approval to retake the exam including an explanation of their actions
which resulted in disqualification from the exam. If approved the examina-

tion will be scheduled at a date, time, and place determined by the Board.
Stat. Auth.: ORS 673.310(1) & 673.730(10)
Stats. Implemented: ORS 673.625 —673.640
Hist.: BTP 3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP
1-2012, f. 1-30-12, cert. ef. 2-1-12; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-020-0030
Licenses — Renewals and Reactivation

(1) Applicants who pass the required examination and meet all other
requirements shall be issued a license upon request and payment of the
license fee. The licensee shall be assigned a permanent license number.

(2) Tax preparers’ licenses shall expire annually on September 30. Tax
Preparers are prohibited from practicing until official renewal has been
processed.

(3) Tax consultants’ licenses shall expire annually on May 31. Tax
Consultants are prohibited from practicing until official renewal has been
processed.

(4) Renewal licenses shall be issued upon receipt and validation of a
signed renewal application notice, attesting to required continuing educa-
tion and payment of the appropriate fees.

(5) Licensed Tax Preparers have the option to file for inactive status
on or before October 15, provided the license is not in lapsed status as pro-
vided in OAR 800-020-0035(2).

(6) Licensed Tax Consultants have the option to file for inactive sta-
tus on or before June 15, provided the license is not in lapsed status as pro-
vided in OAR 800-020-0035(2).

(7) If a tax preparer or tax consultant license is suspended or revoked,
the individual’s license and pocket identification card become the property
of the Board and shall, on demand, be delivered by the holder to the Board
of Tax Practitioners.

(8) Licenses that have been placed in inactive or lapsed status may be
reactivated upon receipt and validation of a completed reactivation appli-
cation form prescribed by the Board, attesting to required continuing edu-
cation and paying the appropriate fee(s).

Stat. Auth.: ORS 670.310(1) & 673.730(10)

Stats. Implemented: ORS 673.645 - 673.667

Hist.: TSE 8, f. & ef. 5-19-76; TSE 1-1979, f. 6-14-79, ef. 6-15-79; TSE 2-1982, f. & ef. 5-

10-82; TSE 1-1985, f. & ef. 1-15-85; TSE 2-1986, f. & ef. 7-14-86; TSE 2-1993, f. & cert.

ef. 2-23-93; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-

07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 12009, f. & cert. ef. 2-5-09; BTP 1-2013,

f. 1-15-13, cert. ef. 2-1-13; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-020-0031
Certificates

(1) A Licensed Tax Consultant’s certificate issued by the Board may
be displayed by the licensee so long as the licensee holds a current valid
license as a Licensed Tax Consultant. If a Licensed Tax Consultant’s license
has been placed in inactive or lapsed status, the holder shall no longer dis-
play the certificate.

(2) If a tax consultant’s license is suspended or revoked, the certifi-
cate becomes the property of the Board and shall, on demand, be delivered

by the holder to the Board of Tax Practitioners.
Stat. Auth.: ORS 670.310(1), 673.660 & 673.730(10)
Stats. Implemented: ORS 673.660 & 673.605 —673.990
Hist.: TSE 13, f. & ef. 9-20-77; TSE 1-1985, f. & ef. 1-15-85; TSE 2-1993, f. & cert. ef. 2-
23-93; BTP 22007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP
1-2015, f. 1-16-15, cert. ef. 2-1-15
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800-025-0010
Firm Names

(1) The name under which a tax preparation business offers and/or
performs services must be in compliance with the laws and rules of the
Oregon Corporation Division.

(2) The designation Licensed Tax Preparer or reference to the title
Licensed Tax Preparer in any manner, including initials or acronyms, shall

not be included as part of a firm name.
Stat. Auth.: ORS 670.310(1) & 670.730(10)
Stats. Implemented: ORS 673.643 & 673.605 —673.990
Hist.: TSE 1-1985, f. & ef. 1-15-85; TSE 4-1992, f. & cert. ef. 5-15-92; BTSE 1-2001, f. &
cert. ef. 4-19-01; BTP 3-2005, . 8-31-05, cert. ef. 9-1-05; BTP 1-2015, f. 1-16-15, cert. ef.
2-1-15

800-025-0023
Reporting Closing of Business; Address and Phone Changes

A tax preparation business shall notify the Board within 15 business
days of:

(1) Termination of the tax preparation business; or

(2) A change in the mailing address, physical address, e-mail address,

or telephone number(s) of the tax preparation business.
Stat. Auth.: ORS 670.310(1) & 670.730(10)
Stats. Implemented: ORS 673.643 & 673.605 - 673.990
Hist.: TSE 7-1991, f. & cert. ef. 10-28-91; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-
2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-2009, f. & cert. ef. 2-5-09; BTP 1-2010, f. 1-19-10,
cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11, cert. ef. 2-1-11; BTP 1-2015, f. 1-16-15, cert. ef. 2-
1-15

800-025-0025
Renewal of Tax Preparation Business Registration

(1) Tax preparation business registrations shall expire annually on
June 15, except that combination tax preparation business registration/tax
preparer licenses shall expire annually on October 15.

(2) At least 30 calendar days prior to the registration expiration date
each year, the Board shall attempt to notify each tax preparation business,
using the contact information they provided to the Board, that their tax
preparation business registration is up for renewal.

(3) Renewal registrations shall be issued to a qualifying tax prepara-
tion business upon receipt and validation of a completed registration renew-
al application and the fee for registering a tax preparation business speci-
fied in OAR 800-020-0025(14) or the fee for a combined tax consultants or
tax preparers license and tax preparation business registration specified in
OAR 800-020-0025(15).

(4) A tax preparation business whose registration has expired shall not
perform tax preparation services for the public, for a fee, or offer such serv-
ices until the tax business submits a new tax preparation business registra-

tion application and the application process has been completed.
Stat. Auth.: ORS 670.310(1) & 670.730(10)
Stats. Implemented: ORS 673.643 & 673.605 - 673.990
Hist.: TSE 8-1991, f. & cert. ef. 10-28-91; BTP 1-2004, f. 1-28-04, cert. ef. 2-1-04; BTP 3-
2005, f. 8-31-05, cert. ef. 9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-2009, f. &
cert. ef. 2-5-09; BTP 1-2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11, cert. ef. 2-
1-11; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-025-0030
Branch Offices

(1) A tax preparation business shall not operate any branch office
until:

(a) The tax preparation business has complied with all laws and rules
of the Board concerning tax business registration;

(b) The mailing address, physical address, e-mail, phone number(s) of
the branch office, and the name and license number of the resident consult-
ant for the branch office have been submitted to the Board; and

(c) The tax preparation business has paid an annual fee for the branch
office registration for that location as required under OAR 800-020-
0025(19).

(2) Branch office registrations shall expire annually on the expiration
date of the associated tax business registration.

(3) At least 30 calendar days before the expiration of a branch office
registration, the Board shall attempt to notify each tax preparation business,
using the contact information the tax preparation business has provided to
the Board that their tax preparation branch office registration is up for
renewal.

(4) Renewal branch office registrations shall be issued to qualifying
tax preparation businesses upon receipt of the required annual registration
fee.

(5) A tax preparation business operating branch offices shall notify the
Board within 15 business days of:

(a) Change of mailing address, physical address, e-mail address, or
phone number(s) of the branch office.
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(b) Change in Resident Consultant and/or Designated Consultant of
the branch office.

(c) Closing the branch office.

(6) Branch offices must be conducted under the same name as the
principal office. This name and current registration shall be posted in pub-
lic view in each branch office.

(7) The name of the Designated Consultant and the name of the

Resident Consultant must be posted in public view in each branch office.
Stat. Auth.: ORS 670.310(1) & 670.730(10)
Stats. Implemented: ORS 673.643 & 673.605 - 673.990
Hist.: TSE 1-1985, f. & ef. 1-15-85; TSE 10-1991, f. & cert. ef. 10-28-91; TSE 5-1992, f. 5-
15-92, cert. ef. 7-1-92; TSE 2-1996, f. & cert. ef. 12-30-96; BTP 3-2005, f. 8-31-05, cert. ef.
9-1-05; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-2009, f. & cert. ef. 2-5-09; BTP 1-
2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11, cert. ef. 2-1-11; BTP 12015, f. 1-
16-15, cert. ef. 2-1-15

800-025-0040
Designated Consultants

(1) A tax preparation business shall not engage in the preparation of
personal income tax returns for the public, or offer such services, until the
business has designated a Licensed Tax Consultant or other authorized per-
son (“Designated Consultant”) as the responsible individual. A form pre-
scribed by the Board shall be signed by the Designated Consultant and
signed by the owner or authorized representative of the tax preparation
business.

(2) The Designated Consultant shall be responsible for all tax prepa-
ration activities of the business. The Designated Consultant and the desig-
nating business shall each be responsible for the business compliance with
laws and rules of the Board.

(3) A Designated Consultant will cease to be responsible for a busi-
ness’s tax preparation

services upon receipt by the Board of written notice from the con-
sultant or business.

(4) A Licensed Tax Consultant may act as the Designated Consultant
for only one tax preparation business, except by Board approval for written
application for waiver.

(5) An application for waiver to serve as a Designated Consultant for
more than one (1) tax preparation business shall set forth the following:

(a) The name and address of the tax preparation business for which
the Licensed Tax Consultant is presently serving as the Designated
Consultant;

(b) The name and address of the additional tax preparation business
for which the Licensed Tax Consultant is requesting approval to serve as
the Designated Consultant;

(c) A detailed plan how each tax preparation business will be super-
vised in carrying out the duties as a Designated Consultant;

(d) The financial relationship of the proposed Designated Consultant
and the tax preparation businesses; and

(e) Unusual or extenuating circumstances why approval should be
granted.

(6) In determining whether a Licensed Tax Consultant will be
approved to act as a Designated Consultant for more than one (1) tax prepa-
ration business, the Board:

(a) May approve an application for waiver only wherein the Licensed
Tax Consultant has an ownership interest in the tax preparation business or
unusual or extenuating circumstances exist resulting in undue hardship
such as the death of a Designated Consultant. The Board may limit the
Licensed Tax Consultant designation period; and

(b) Shall consider the Licensed Tax Consultant’s past record of com-
pliance with ORS 673.605 to 673.735, rules of the Board, statutes of the
State of Oregon, together with information set forth in the application for
waiver, particularly the feasibility of the plan in supervising the corpora-
tion, firm, or partnership.

(7) A tax preparation business shall notify the Board in writing with-
in 15 business days of any change in status of its Designated Consultant.

(8) A Designated Consultant shall notify the Board in writing within

15 business days of any change in their status as Designated Consultant.
Stat. Auth.: ORS 670.310(1) & 670.730(10)
Stats. Implemented: ORS 673.643 & 673.605 - 673.990
Hist.: TSE 8, f. & ef. 5-19-76; TSE 3-1980, f. & ef. 8-22-80; TSE 2-1982, f. & ef. 5-10-82;
TSE 3-1982, f. & ef. 11-19-82; TSE 1-1985, f. & ef. 1-15-85; Renumbered from 800-020-
0050; TSE 4-1989, f. & cert. ef. 12-20-89; TSE 11-1991, f. & cert. ef. 10-28-91; TSE 10-
1992, f. & cert. ef. 12-22-92; BTP 3-2005, f. 8-31-05, cert. ef. 9-1-05; BTP 1-2006, f. & cert.
ef. 9-5-06; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2009, f. & cert. ef. 2-5-09; BTP
1-2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2014, f. 1-16-14, cert. ef. 2-1-14; BTP 1-2015, f.
1-16-15, cert. ef. 2-1-15
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800-025-0060
Consultant in Residence

(1) A Licensed Tax Consultant shall be in residence at each principal
and branch office. “Tax consultant in residence” means that a Licensed Tax
Consultant is physically present to conduct and carry out his/her duties in
the principal or branch office for at least 50 percent of the time an office is
open to the public for tax preparation, assistance, and advice during each
week from January 1 to the federal filing deadline without extension and
during each month for the remainder of the year for year round offices in
accordance with OAR 800-025-0050.

(2) The Board may waive the Licensed Tax Consultant in residence
requirement of subsection (1) upon written application, which details how
the management and supervision of principal and branch offices will effec-
tively be accomplished.

(3) In granting or denying a written application for waiver, the Board
shall evaluate each case on an individual basis, considering the following
factors:

(a) Distance between offices supervised by a Licensed Tax
Consultant.

(b) Past compliance of waiver applicants with ORS 673.605 to
673.735 and rules of the Board.

(c) Whether the policies and procedures described in the application
will result in effective management and supervision of Licensed Tax
Preparers in the absence of a Resident Consultant.

(d) Sickness or death of a Licensed Tax Consultant; and

(e) Any other unusual or unforeseen circumstances making such
waiver necessary.

(4) Applicants shall apply annually for waiver of the resident consult-
ant rule. The application shall provide all of the information described in
guidelines established by the Board for applying for waivers. Except in
emergency circumstances resulting in undue hardship. Waiver applications
will not be accepted after January 31 for branch offices intended to operate
at any time during the period January 1 to the federal filing deadline with-
out extension of the same calendar year. Approved waivers shall expire on
the expiration date of the associated tax business registration or a date
established by the Board.

(5) All applications must be acted upon by the Board. Disapproval of
an application by the Board may be appealed.

(6) The supervising Licensed Tax Consultant of an office for which a
waiver has been approved shall meet in person with Licensed Tax Preparers
in the office at least twice weekly to review the work of each Licensed Tax
Preparer and respond to questions.

(7) A tax preparation business shall notify the Board in writing with-
in 15 business days of any change in status of its Resident Consultant.

(8) A Resident Consultant shall notify the Board in writing within 15
business days of any change in their status as Resident Consultant.

Stat. Auth.: ORS 670.310(1) & 670.730(10)

Stats. Implemented: ORS 673.643 & 673.605 - 673.990

Hist.: TSE 1-1985, f. & ef. 1-15-85; TSE 5-1986, f. & ef. 10-6-86; TSE 6-1987, f. & ef. 10-

2-87; TSE 3-1988, f. & cert. ef. 8-26-88; TSE 5-1995, f. & cert. ef. 5-5-95; TSE 2-1996, f.

& cert. ef. 12-30-96; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 3-2005, f. 8-31-05, cert. ef.

9-1-05; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08;

BTP 12009, f. & cert. ef. 2-5-09; BTP 12011, f. 1-24-11, cert. ef. 2-1-11; BTP 12014, f. 1-

16-14, cert. ef. 2-1-14; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-025-0070
Keeping of Records

(1) I a Licensed Tax Consultant is employed by another Licensed Tax
Consultant, the records shall be kept by the employing Licensed Tax
Consultant.

(2) If the Licensed Tax Consultant who has been designated as
responsible for the tax return preparation activities and decisions of the cor-
poration, firm, or partnership, ceases to be connected with the corporation,
firm, or partnership, the records shall be retained by the corporation, firm,
or partnership.

(3) The records of the returns shall be kept for a period of not less than

four (4) years after the date of the preparation, advice, or assistance.
Stat. Auth.: ORS 670.310(1) & 670.730(10)
Stats. Implemented: ORS 673.643 & 673.605 - 673.990
Hist.: TSE 8, f. & ef. 5-19-76; TSE 1-1985, f. & ef. 1-15-85; Renumbered from 800-020-
0070; BTP 2-2007, f. 1-12-07, cert. ef. 2-1-07; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP
1-2009, f. & cert. ef. 2-5-09; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-030-0030
Inspections, Evaluations and Investigations

(1) A business owner shall allow Board representatives to inspect or
evaluate the business/branch office or conduct an investigation.
Obstructing or hindering the normal progress of an investigation, inspec-
tion or evaluation; threatening or exerting physical harm; or enabling
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another individual or employee to impede an investigation, inspection or
evaluation may result in disciplinary action.

(2) Business owners must contact the Board within five (5) business
days unless extenuating circumstances exist to make any necessary
arrangements for an inspection, evaluation, or to allow the Board to con-
duct an investigation if the Board has been unable to perform an inspection,
evaluation, or conduct an investigation because the business was closed

when visited.
Stat. Auth.: ORS 670.310(1) & 670.730(10)
Stats. Implemented: ORS 673.605 - 673.990
Hist.: BTP 1-2011, f. 1-24-11, cert. ef. 2-1-11; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

800-030-0050
Obtaining Information and Purchasing Board-Provided Materials
and Services

Materials and services available to the public and licensees through
the Tax Board may be obtained or purchased as follows:

(1) In response to telephone requests, the Board office may provide
the tax practitioner name, license number, whether the license is active or
expired, tax preparation business location, business telephone number and
whether a discipline record exists.

(2) A copy of the Oregon Revised Statutes Chapter 673 and Oregon
Administrative Rules Chapter 800 may be provided upon request at no
charge for the first request. A charge will be assessed for additional/multi-
ple copies.

(3) All requests for any information other than that listed in sub-sec-
tion (1) and (2) of this rule must be submitted in writing to the Board office.

(4) The Board may charge for copies of its records. The types of
records that the Board can charge for copies includes, but is not limited to,
such material as copies of certificate(s), license(s), registration(s), Board
meeting materials that are available to the public, general information,
duplicating requests requiring multiple records search, or the compiling and
creation of official documents.

(5) Fees shall not exceed the Board’s actual costs for copying the
record(s) requested including, but not limited to, the Board’s cost for locat-
ing, compiling, making available for inspection, obtaining legal, or other
professional advice related to the request, reviewing the records in order to
delete exempt material, supervising a person’s inspection of original
records, preparing the copy in paper, audio, or electronic format, certifying
documents as true copies, and delivery of such record(s).

(6) All fees assessed must be paid before public records are made
available. Estimates/fees for processing requests for public records may be
given when requested. Person(s) making the public records request is
responsible for the actual costs regardless of the estimate.

(7) Persons who want to obtain copies of the following records may
learn the charge for them by contacting the Board office:

(a) A list of names, addresses and places of tax preparation business
for all licensed tax practitioners currently on file with the Agency:

(b) A list of records, regardless of whether status is active, inactive,
expired or archived;

(c) One (1) or more photocopies of any Board document or portion
thereof;

(d) Copies of Board meeting minutes or committee meeting min-
utes/reports.

(8) Advertising services provided by the Board for a fee which can be
obtained by contacting the Board office:

(a) Advertising for help-wanted, sale of a tax preparation business,
and tax related services, or products in the Board newsletter;

(b) Advertising of Tax Consultant or tax preparation business on the
Board Web site. Licensees and tax preparation businesses must be in good
standing with the Board to obtain and maintain this service.

(c) All advertising is subject to the review and approval of the Board.

(9) Charges for records may be waived or substantially reduced if the
request is in the public’s interest, pursuant to ORS 192.440(4) & (5).

(10) The following fees apply to requests for the following types of
public records, information, and services provided by the Board:

(a) Fee for a list of current licensees, which includes; license number,
name, mailing address is $25.

(b) Fee for a monthly subscription to a list of current licensees is $120
per year. Lists provided between the 1st — 10th of each month.

(c) Fee for duplicates of tape recordings of Board meetings, discipli-
nary hearings, etc. that are available to the public are $5 each, plus labor at
an hourly rate of $25, mailing costs, and any Department of Justice costs
that may need to be incurred.

(d) Fee for Board /committee meeting materials, available to the pub-
lic, is:
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(A) $10 per Board /committee meetings’ minutes.

(B) $5 per Board /committee notice and agendas.

(e) Fees for advertising for help-wanted and tax related services or
products in Board newsletter:

(A) $10 per 3 3/8 inch line or part line.

(B) $350 for a full page ad.

(C) $180 for a half page ad.

(D) $100 for a quarter page ad.

(E) $50 for a business card size ad.

(f) Fee for advertising of a tax consultant or tax preparation business
or as an employee of a tax preparation business on the Board Web site:

(A) Name, business address (physical and e-mail), and phone is $10
per year per county.

(B) An additional $10 per county annual fee may be charged for a link
to a tax preparation business related website.

(g) Fee for multiple records search including duplicating of docu-
ments is labor at an hourly rate of $30, per page duplicating .05 cents, mail-
ing costs, and any Department of Justice costs that may need to be incurred.

(h) Fee for making general photocopies is labor at an hourly rate of
$25, per page duplicating .05 cents, mailing costs, and any Department of

Justice costs that may need to be incurred.
Stat. Auth.: ORS 192.440, 670.310(1) & 673.730(10)
Stats. Implemented: ORS 192.440
Hist.: TSE 5-1986, f. & ef. 10-6-86; TSE 6-1990, f. & cert. ef. 5-3-90; BTSE 1-1999, f. &
cert. ef. 11-23-99; BTSE 1-2001, f. & cert. ef. 4-19-01; BTP 1-2003, f. & cert. ef. 9-23-03;
BTP 3-2004, . 10-11-04 cert. ef. 11-1-04; BTP 1-2008, f. 1-14-08, cert. ef. 2-1-08; BTP 1-
2009, f. & cert. ef. 2-5-09; BTP 1-2010, f. 1-19-10, cert. ef. 2-1-10; BTP 1-2011, f. 1-24-11,
cert. ef. 2-1-11; BTP 1-2015, f. 1-16-15, cert. ef. 2-1-15

Bureau of Labor and Industries
Chapter 839

Rule Caption: Amendments to clarify, conform with authorities,
correct citations.

Adm. Order No.: BLI 2-2015

Filed with Sec. of State: 1-28-2015

Certified to be Effective: 1-28-15

Notice Publication Date: 10-1-2014

Rules Amended: 839-010-0000, 839-010-0010, 839-010-0020, 839-
010-0100, 839-010-0200, 839-010-0205, 839-010-0210, 839-010-
0300, 839-010-0305, 839-010-0310

Subject: Amendments to clarify, conform with authorities, correct
citations.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-010-0000
Purpose and Scope

(1) The Civil Rights Division of the Oregon Bureau of Labor and
Industries enforces the provisions of ORS 441.174, 652.355, 653.060,
659A.199, 659A.200 to 659A.233 and OL Ch 519, Sec.7 2013, prohibiting
discrimination based on whistleblowing disclosures or activities that are
described in the statutes. These rules apply to all such complaints and
inquiries received on or after the effective date of these rules.

(2) The purpose of these rules is to clarify the provisions of the
statutes.

(3) In accordance with ORS 659A.820, an individual claiming a vio-
lation of 441.174, 652.355, 653.060, 659A.199, 659A.200 to 659A.233,
OL Ch 519, Sec. 7 2013 or these rules may file a complaint with the Civil
Rights Division, as provided in OAR 839-003-0025.

(4) The Oregon Safe Employment Act (OSEA) protects employees
complaining regarding ORS 654.001 to .295, providing for safety and
health conditions in places of employment, workplace safety committees;
hazard communication and hazardous substances, and health and sanitation
inspections. 654.412 to .423, providing for safety of health care employees;
654.750 to .780, providing for hazardous chemicals in agriculture. Rules

for OSEA are found in chapter 839 division 4.
Stat. Auth.: ORS 652.355, 633.060, 659A.221 & 659A.805
Stats. Implemented: ORS 441.174, 652.355, 653.060, 659A.199, 659A.200 - 659A.233 &
OL Ch 519, Sec. 7 2013
Hist.: BL9-1991, f. & cert. ef. 8-29-91; BL 4-1996, f. & cert. ef. 3-12-96; BLI 17-2000, f. &
cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 39-2007, f. 12-28-07, cert. ef. 1-
1-08; BLI 12-2013, f. & cert. ef. 12-30-13; BLI 2-2015, f. & cert. ef. 1-28-15

839-010-0010
Definitions
As used in ORS 659A.200 to 659A.224 and these rules:

March 2015: Volume 54, No. 3



ADMINISTRATIVE RULES

(1) “Abuse of authority” means to deliberately exceed or make
improper use of delegated or inherent authority or to employ it in an illegal
manner.

(2) “Agency” for the purposes of OAR 839-010-0010 to 839-010-
0060 refers to the state or any agency of or political subdivision in the state.

(3) “Disciplinary action” means any adverse action including dis-
missal, demotion, transfer, reassignment, supervisory reprimand, warning
of possible dismissal, or withholding of work, whether or not the action
affects or will affect employee compensation.

(4) “Disclosure” means a formal or informal internal or extra-agency
communication, not including a communication concerning policy deci-
sions that lawfully exercise discretionary authority unless the employee
providing the disclosure reasonably believes that the disclosure evidences:

(a) A violation of any federal or state law, rule, or regulation by the
agency;

(b) Mismanagement;

(c) Gross misuse or waste of public resources or funds;

(d) Abuse of authority in connection with the administration of a pub-
lic program or the execution of a public contract; or

(e) A substantial and specific danger to public health or safety result-
ing from agency action.

(5) “Employee” means a person:

(a) Employed by or under contract with the state or any agency of or
political subdivision in the state;

(b) Employed by or under contract with any person authorized to act
on behalf of the state, or agency of the state or subdivision in the state, with
respect to control, management or supervision of any employee;

(c) Employed by the public corporation created under ORS 656.751;

(d) Employed by the public corporation established under ORS
741.001;

(e) Employed by a contractor who performs services for the state,
agency or subdivision, other than employees of a contractor under contract
to construct a public improvement; and

(f) Employed by or under contract with any person authorized by con-
tract to act on behalf of the state, agency or subdivision.

(6) “Gross waste of funds” means an expenditure that is significantly
out of proportion to the benefit expected to accrue to the agency and is more
than a debatable expenditure.

(7) “Mismanagement” means serious agency misconduct having the
effect of actually or potentially undermining the agency’s ability to fulfill
its public mission.

(8) “Public employer” means:

(a) The state or any agency of or political subdivision in the state; and

(b) Any person authorized to act on behalf of the state, or any agency
of or political subdivision in the state, with respect to control, management
or supervision of any employee.

(9) “Reckless disregard for its truth or falsity” means a conscious dis-
regard of a substantial and justifiable risk that the information disclosed is
false.

(10) “Substantial and specific danger” means a specified risk of seri-
ous injury, illness, peril or loss, to which the exposure of the public is a
gross deviation from the standard of care or competence that a reasonable

person would observe in the same situation.
Stat. Auth.: ORS 659A.805 & 659A.221
Stats. Implemented: ORS 659A.233, 659A.200 - 659A.224 & 2014 OL Ch. 78, Sec. 2
Hist.: BL9-1991, f. & cert. ef. 8-29-91; BL 4-1996, f. & cert. ef. 3-12-96; BLI 17-2000, f. &
cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 39-2007, . 12-28-07, cert. ef. 1-
1-08; BLI 2-2015, f. & cert. ef. 1-28-15

839-010-0020
Prohibited Discrimination by Public Employers

(1) Oregon public employee whistleblower statutes prohibit public
employers from taking action against or prohibiting employees from:

(a) Responding to legislative requests;

(b) Disclosing information the employee believes is evidence of vio-
lation of laws or disclosing evidence of mismanagement, gross waste or
abuse of authority; or

(c) Reporting public endangerment resulting from an action by a pub-
lic employer.

(2) No public employer may require an employee to give notice prior
to making any disclosure described in sections (1)(a), (b) and (c) of this
rule.

(3) No public employer may identify the employee who discloses the
following information during any investigation of the information provid-
ed by the employee without the written consent of the employee:

(a) Matters described in ORS 659A.203(1)(b); and

(b) Reports required by ORS 659A.206(2).
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(4) No public employer may prohibit or take action against employ-
ees for disclosing that a person receiving public assistance is also subject to

arrest.
Stat. Auth.: ORS 659A.805 & 659A.221
Stats. Implemented: ORS 659A.233 & 659A.200 - 659A.224
Hist.: BL 9-1991, f. & cert. ef. 8-29-91; BLI 17-2000, f. & cert. ef. 8-11-00; BLI 10-2002, f.
& cert. ef. 5-17-02; BLI 39-2007, f. 12-28-07, cert. ef. 1-1-08; BLI 2-2015, f. & cert. ef. 1-
28-15

839-010-0100
Prohibited Discrimination by Employers

(1) ORS 659A.199 prohibits any employer with one or more employ-
ees in Oregon from discharging, demoting, suspending, or in any manner
discriminating or retaliating against an employee with regard to promotion,
compensation or other terms, conditions or privileges of employment for
the reason that the employee has in good faith reported information to any-
one that the employee believes is evidence of a violation of any state or fed-
eral law, rule or regulation.

(2) ORS 659A.230 prohibits any employer with one or more employ-
ees in Oregon from discriminating or retaliating against an employee
because the employee has in good faith, or the employer believes the
employee has:

(a) Reported to any person, orally or in writing, criminal activity by
any person;

(b) Reported to any person, orally or in writing, any activity the
employee believed to be criminal;

(c) Caused criminal charges to be brought against any person,
whether by the complainant’s information or by a complaint, as defined in
ORS 131.005(3) and (4);

(d) Cooperated with a law enforcement agency criminal investigation,
whether or not under subpoena;

(e) Brought a civil proceeding against an employer; or

(f) Testified at a civil proceeding or criminal trial, whether or not
under subpoena. (With regard to civil proceedings, see also OAR 839-010-
0140.)

(3) ORS 659A 233 prohibits any employer with one or more employ-
ees in Oregon from discriminating or retaliating against a current, former,
or any other employer’s employee because the employee has in good faith:

(a) Reported possible violations of ORS chapter 441, ORS 443.400 to
443 .455;

(b) Testified at an unemployment compensation hearing; or

(c) Testified at a hearing conducted pursuant to ORS chapter 657.

(4) ORS 652.355 prohibits any employer with one or more employ-
ees in Oregon from discriminating or retaliating against a current, former,
or any other employer’s employee because:

(a) The employee has made a wage claim or has discussed with any-
one, inquired of anyone, or consulted an attorney or agency about a wage
claim; or

(b) The employee has caused to be instituted, has testified in or is
about to testify in any proceedings under or related to ORS 652.310 to
652.414.

(5) ORS 653.060 prohibits any employer with one or more employ-
ees in Oregon from discharging or in any other manner discriminating
against a current, former, or any other employer’s employee because:

(a) The employee has made an oral or written complaint to anyone
that the employee has not been paid wages in accordance with ORS
653.010 to 653.261;

(b) The employee has caused to be instituted or is about to cause to be
instituted or has testified or is about to testify in any proceeding under or

related to ORS 653.010 to 653.261.
Stat. Auth.: ORS 659A 805, 652.355(2) & 653.060(2)
Stats. Implemented: ORS 659A.230, 652.355, 653.060 & 659A.199
Hist.: BL 4-1996, f. & cert. ef. 3-12-96; BLI 6-1998, f. & cert. ef. 10-22-98; BLI 17-2000, .
& cert. ef. 8-11-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 39-2007, f. 12-28-07, cert. ef.
1-1-08; BLI 11-2010, f. & cert. ef. 2-24-10; BLI 22015, f. & cert. ef. 1-28-15

839-010-0200
Statement of Purpose

(1) ORS 441.174 prohibits a hospital from retaliating against a nurs-
ing staff because the nursing staff has taken “whistleblower” actions
detailed in the statute.

(2) The purpose of these rules is to clarify the provisions of the
statutes.

(3) In accordance with ORS 441.178, an individual claiming a viola-
tion of ORS 441.174, or these rules, may file a complaint with the Civil

Rights Division, as provided in OAR 839-003-0025.
Stat. Auth: ORS 659A.805 & 441.178
Stats. Implemented: ORS 441.174 & 441.178
Hist.: BLI 4-2005, f. 1-6-05, cert. ef. 1-7-05; BLI 2-2015, f. & cert. ef. 1-28-15
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839-010-0205
Definitions

For purposes of ORS 441.174 and these rules:

(1) ““Affiliated hospital” means a hospital that has a business relation-
ship with another hospital.

(2) “Hospital” means an acute inpatient care facility as defined in
ORS 442.470 or a hospital as described in ORS 442.015:

(a) “Acute inpatient care facility” means a licensed hospital with an
organized medical staff, with permanent facilities that include inpatient
beds, and with comprehensive medical services, including physician serv-
ices and continuous nursing services under the supervision of registered
nurses, to provide diagnosis and medical or surgical treatment primarily for
but not limited to acutely ill patients and accident victims. ORS 442.470.

(b) “Hospital” means a facility with an organized medical staff, with
permanent facilities that include inpatient beds and with medical services,
including physician services and continuous nursing services under the
supervision of registered nurses, to provide diagnosis and medical or surgi-
cal treatment primarily for but not limited to acutely ill patients and acci-
dent victims, to provide treatment for the mentally ill or to provide treat-
ment in special inpatient care facilities. ORS 442.015.

(3) “Manager” means a person who:

(a) Has authority to direct and control the work performance of nurs-
ing staff;

(b) Has authority to take corrective action regarding a violation of law
or a rule or a violation of professional standards of practice, about which a
nursing staff has complained; or

(c) Has been designated by a hospital to receive the notice described
in ORS 441.174(2) and OAR 839-010-0210(1).

(4) “Nursing staff” means a registered nurse, a licensed practical
nurse, a nursing assistant or any other assistive nursing personnel.

(5) “Public body” has the meaning given that term in ORS 30.260.

(6) “Retaliatory action” means the discharge, suspension, demotion,
harassment, denial of employment or promotion, or layoff of a nursing
staff, or other adverse action taken against a nursing staff in the terms or
conditions of employment of the nursing staff by a hospital, because the
nursing staff:

(a) Discloses or intends to disclose to a manager, a private accredita-
tion organization or a public body an activity, policy or practice of the hos-
pital or of a hospital that the nursing staft reasonably believes is in viola-
tion of law or a rule or is a violation of professional standards of practice
that the nursing staff reasonably believes poses a risk to the health, safety
or welfare of a patient or the public;

(b) Provides information to or testifies before a private accreditation
organization or a public body conducting an investigation, hearing or
inquiry into an alleged violation of law or rule or into an activity, policy or
practice that may be in violation of professional standards of practice by a
hospital that the nursing staft reasonably believes poses a risk to the health,
safety or welfare of a patient or the public;

(c) Objects to or refuses to participate in any activity, policy or prac-
tice of a hospital that the nursing staff reasonably believes is in violation of
law or rule or is a violation of professional standards of practice that the
nursing staff reasonably believes poses a risk to the health, safety or wel-
fare of a patient or the public; or

(d) Participates in a committee or peer review process or files a report
or a complaint that discusses allegations of unsafe, dangerous or potential-
ly dangerous care.

(7) For purposes of subsection (6) of this rule, “other adverse action”
includes, but is not limited to:

(a) Constructive discharge as defined in OAR 839-005-0035;

(b) A significant or material change in a term or condition of employ-
ment, such as transferring a nursing staff to another location, shift or work
schedule, or reducing work hours or remuneration for services;

(c) Making a decision that causes a significant or material change in
an employment benefit;

(d) Removal of significant or material duties or responsibilities;

(e) Restriction or prohibition of access to the hospital or other facili-
ty, whether or not the action affects or will affect pay or other compensa-
tion;

(f) Withholding career-advancing opportunities such as training or
participation in seminars or committees; or

(g) Supervisory reprimands, warnings of possible dismissal or with-
holding of work.

(8) For purposes of ORS 441.174 and these rules, a nursing staff “rea-
sonably believes” if:
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(a) A reasonable nursing staff in the circumstances would believe that
an activity, policy or practice of a hospital:

(A) Is in violation of law or a rule or is in violation of professional
standards of practice; or

(B) Poses arisk to the health, safety or welfare of a patient or the pub-
lic; or

(b) An activity, policy or practice is in violation of law or rule or is in

violation of professional standards of practice.
Stat. Auth.: ORS 659A.805 & 441.178
Stats. Implemented: ORS 441.172 & 441.178
Hist.: BLI 4-2003, f. 1-6-05, cert. ef. 1-7-05; BLI 22015, f. & cert. ef. 1-28-15

839-010-0210
Exceptions to Retaliatory Action

(1) Except as provided in section 2 of this rule, the protection against
retaliatory action provided for in ORS 441.174(1) and OAR 839-010-
0205(6) and (7) does not apply to a nursing staff unless the nursing staff,
before making a disclosure to a private accreditation organization or a pub-
lic body as described in ORS 441.174(1)(a) and OAR 839-010-0205(6)(a):

(a) Gives written notice to a manager of the hospital of the activity,
policy, practice or violation of professional standards of practice that the
nursing staff reasonably believes poses a risk to public health; and

(b) Provides the manager a reasonable opportunity to correct the
activity, policy, practice or violation.

(2) A nursing staff is not required to comply with the provisions ORS
441.174(2) and OAR 839-010-0205(1) if the nursing staff:

(a) Is reasonably certain that the activity, policy, practice or violation
is known to one or more managers of the hospital or an affiliated hospital
and an emergency situation exists;

(b) Reasonably fears physical harm as a result of the disclosure; or

(c) Makes the disclosure to a private accreditation organization or a
public body for the purpose of providing evidence of an activity, policy,
practice or violation of a hospital or an affiliated hospital that the nursing
staff reasonably believes is a crime.

(3) For the purposes of subsection (2) of this rule, a nursing staff “rea-
sonably believes is a crime” means:

(a) The activity, policy, practice or violation of law or rule is a crime;
or

(b) Whether or not the activity, policy, practice or violation of law or
rule is a crime, a reasonable nursing staff in the circumstances would

believe that it is a crime.
Stat. Auth: ORS 659A.805 & 441.178
Stats. Implemented: ORS 441.174
Hist.: BLI 4-2005, f. 1-6-05, cert. ef. 1-7-05; BLI 2-2015, f. & cert. ef. 1-28-15

839-010-0300
Application

These rules apply to a person who pays money or offers other valu-
able consideration for obtaining signatures of electors on a state initiative,
referendum, or recall petition or on a prospective petition of a state meas-

ure to be initiated.
Stat. Auth.: ORS 659A.805
Stats. Implemented: 2013 OL Ch. 519, Sec. 7
Hist.: BLI 12-2013, f. & cert. ef. 12-30-13; BLI 2-2015, f. & cert. ef. 1-28-15

839-010-0305
Unlawful Employment Practice

In addition to the conduct prohibited in ORS 659A.199, it is an
unlawful employment practice for a person described in OAR 839-010-
0300 to discriminate or retaliate against another person with respect to hire
or tenure, compensation or other terms, conditions or privileges of employ-
ment for the reason that the person has in good faith reported information
that the person believes is evidence of a violation of a state or federal elec-

tion law, rule or regulation.
Stat. Auth.: ORS 659A.805
Stats. Implemented: 2013 OL Ch. 519, Sec. 7
Hist.: BLI 12-2013, f. & cert. ef. 12-30-13; BLI 2-2015, f. & cert. ef. 1-28-15

839-010-0310
Inspection

(1) The Commissioner of the Bureau of Labor and Industries may
inspect the accounts of a chief petitioner of an initiative or referendum peti-
tion relating to a state measure who pays any person money or other valu-
able consideration to obtain signatures on the petition or prospective peti-
tion, under reasonable circumstances at any time before the deadline for fil-
ing signatures on the petition or during the period specified for retention of
the accounts, as provided in ORS 260.262(4).

(2) The right of inspection may be enforced by a writ of mandamus
issued by any court of competent jurisdiction.
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Stat. Auth.: ORS 659A 805
Stats. Implemented: ORS 260.262(4)
Hist.: BLI 12-2013, f. & cert. ef. 12-30-13; BLI 2-2015, f. & cert. ef. 1-28-15

Department of Agriculture
Chapter 603

Rule Caption: Establishes quarantine zone for poultry and poultry
products in designated area of Malheur County, Oregon.

Adm. Order No.: DOA 2-2015(Temp)

Filed with Sec. of State: 1-28-2015

Certified to be Effective: 1-28-15 thru 7-26-15

Notice Publication Date:

Rules Adopted: 603-011-0900, 603-011-0910, 603-011-0920, 603-
011-0930, 603-011-0940

Subject: These rules establish an emergency quarantine area in Mal-
heur County, Oregon prohibiting the movement of poultry or poul-
try products into or out of the designated area of Malheur County
without a permit obtained from the USDA Animal Plant Health
Inspection Service. A quarantine area is necessary to prevent the
spread of Highly Pathogenic Avian Influenza (HPAI) H5NS, the
spread of which could seriously prejudice the public health or wel-
fare of the State of Oregon and pose a severe threat to the animal
health of the United States.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-011-0900
Highly Pathogenic Avian Influenza (HPAI) H5N8, Emergency
Quarantine and Movement Restrictions

In January 2015, HPAI strain HSN2 was confirmed in a backyard
domestic poultry flock in Canyon County, Idaho. A portion of the manda-
tory 10-kilometer control zone established by the USDA, APHIS and the
Idaho Department of Agriculture around the infected premises in Idaho
overlaps into Malheur County, Oregon. HPAI is a high consequence foreign
animal disease (FAD) of national concern. If introduced in Oregon, HPAI
would result in serious prejudice to the public health, safety or welfare of
the state of Oregon and may pose a severe threat to the animal health of the
United States, and in some cases, the human health and the economy. HPAI
poses a significant threat to poultry agriculture in the state of Oregon and
in the United States and is considered to have the highest risk consequences
if detections are not controlled. An Emergency Quarantine Order has been
issued by the director and is filed with the county clerk in Malheur County.
These rules implement the emergency quarantine and apply to all poultry
and poultry products going into and out of the quarantine area in Malheur

County, Oregon.
Stat. Auth.: ORS 561.510 - 561.600,596.210,596.311,596.331, 596.388 - 596.416, 596.990,
561.991 & 561.995
Stats. Implemented: ORS 561.510 - 561.600, 596.210, 596311, 596.331 & 596.388 -
596416
Hist.: DOA 2-2015(Temp), f. & cert. ef. 1-28-15 thru 7-26-15

603-011-0910
Definitions

For the purposes of this section unless the context requires otherwise.

(1) “Director” means the director of the Oregon Department of
Agriculture.

(2) “Highly Pathogenic Avian Influenza (HPAI)” means highly path-
ogenic avian influenza caused by the HSNS virus.

(3) “Oregon State Veterinarian” means the State Veterinarian appoint-
ed by the Director of the Oregon Department of Agriculture as the chief
livestock sanitary official of the state.

(4) “Poultry” includes, but is not limited to, chickens, turkeys, water-
fowl, pheasants, quail, partridges, grouse, guineas, and peafowl of all ages
and their hatching eggs. Other avian species includes all birds not defined
as poultry whether to be held in captivity or released from captivity.

(5) “Poultry Products” includes any poultry commodity or material
that can spread HPAI including meat (fresh or frozen), blood or meal, feath-
ers, litter/manure and eggs.

(6) USDA means the United States Department of Agriculture and

includes the USDA Animal and Plant Health Inspection Service (APHIS).
Stat. Auth.: ORS 561.510 - 561.600, 596.210,596.311,596.331,596.388 - 596416, 596.990,
561.991 & 561.995
Stats. Implemented: ORS 561.510 - 561.600, 596.210, 596311, 596.331 & 596.388 -
596.416
Hist.: DOA 2-2015(Temp), f. & cert. ef. 1-28-15 thru 7-26-15
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603-011-0920
Emergency Quarantine Restricting Movement

(1) Area under restriction: The emergency quarantine includes the
portion of a 10 kilometer zone overlapping into Oregon that was estab-
lished around a HPAI H5N2 premises located in Canyon County, Idaho and
more specifically depicted on the map attached as Attachment A.

(2) Items under restriction: Poultry, poultry products, poultry waste,
originating from backyard flocks, commercial flocks or any poultry pro-
duction facility. Included in this restriction are vehicles that make deliver-
ies of live birds, feed, or equipment to poultry operations of any sort in
quarantined areas and then travel into the state of Oregon.

(3) Prohibitions:

(a) Except as provided in subsection (4) below, live or dead poultry,
poultry products, poultry waste originating from backyard flocks, commer-
cial flocks or any other poultry production facility may not be transported
or otherwise moved into or out of the quarantine area. Vehicles, equipment
or materials of any type that could transmit HPAI may not be transported or
otherwise moved into Oregon from the area under quarantine.

(b) Except as provided in subsection (4) below, no equipment used for
the processing of eggs or for the housing, feeding, watering, handling, or
otherwise caring for poultry may be transported or otherwise moved into
Oregon from the quarantine area.

(c) No commercial vehicle originating from the quarantine area which
has transported feed, eggs, or equipment or other materials that could trans-
mit HPAI may leave the area of quarantine unless proof of the cleaning and
disinfection of the vehicle and trailer performed immediately prior to trav-
eling to Oregon is provided to the State Veterinarian. This proof must be in
writing and must demonstrate that the cleaning and disinfection was per-
formed according to National Animal Health Emergency Management
System (NAHEMS) Guidelines: Cleaning and Disinfection, June 2011.

(4) Permit for Movement: No poultry or poultry products originating
from backyard flocks, commercial flocks or any other poultry production
facility may be transported or otherwise moved into or out of the quaran-
tine area without a permit obtained as provided in this subsection.

(a) AVS Form 1-27 Permit for Movement must be obtained from the
Permitting Unit of the USDA, APHIS incident management unit.

(b) A VS Form 1-27 Permit must certify that live poultry show no
clinical signs of illness.

(c) AVS Form 1-27 Permit must certify that the premises of origin of
live poultry have been sampled in accordance with the Foreign Animal
Disease Preparedness and Response Plan; APAI Response Plan, September
2011 with negative results for HPAI.

(d) In addition to a Permit for Movement as specified in this subsec-
tion, any person seeking to transport poultry or poultry products from the
area of quarantine must certify that at least twenty-one days must have
passed since potential exposure of birds to HPAL. If poultry or poultry prod-
ucts are being shipped from the area of quarantine to a terminal destination
(slaughter), fourteen days must have elapsed since potential exposure of

birds to HPAI.
Stat. Auth.: ORS 561.510 - 561.600, 596210, 596.311,596.331,596.388 - 596 416, 596.990,
561.991 & 561.995
Stats. Implemented: ORS 561.510 - 561.600, 596.210, 596311, 596.331 & 596.388 -
596.416
Hist.: DOA 2-2015(Temp), f. & cert. ef. 1-28-15 thru 7-26-15

603-011-0930
Quarantine Powers

(1) In addition to any other lawful authorities, the director may indi-
vidually quarantine poultry or poultry products as necessary to protect the
public health, welfare or safety. The director shall give any person(s) that
are subject to quarantine written notice of quarantine by delivering the
notice to the person in charge of the property.

(2) Poultry that meets either of the following requirements may be
destroyed:

(a) The State Veterinarian, or a veterinarian designated by the state,
determines that the poultry is showing signs of HPAI and that there is a
probable exposure pathway, and the veterinarian has consulted with the
USDA and the State Veterinarian and they concur with the determination,
then the poultry must be destroyed.

(b) If the poultry is showing signs of the disease, but there is not a
probable exposure pathway, then the poultry must be destroyed if there is a
positive test result for the disease. Poultry may be retested for HPAI before
the poultry is destroyed upon the discretion of the State Veterinarian.

(3) Poultry must be put to death by humane methods and the car-
cass(es) disposed of as the State Veterinarian directs. In addition, any
infected or exposed poultry products must be destroyed and disposed of as
the State Veterinarian directs.
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Stat. Auth.: ORS 561.510 - 561.600,596.210,596.311,596.331, 596.388 - 596.416, 596.990,
561.991 & 561.995

Stats. Implemented: ORS 561.510 - 561.600, 596.210, 596311, 596.331 & 596.388 -
596.416

Hist.: DOA 2-2015(Temp), f. & cert. ef. 1-28-15 thru 7-26-15

603-011-0940
Violations

(1) It shall be unlawful for any person, firm or corporation to violate
either in whole or in part any provision of these rules. In addition to any
lawful remedy or penalty, violation of these rules may result in issuance of
a civil penalty.

(2) In addition to any other lawful remedy, the court may enter an
order compelling an owner or person in charge of the poultry or poultry
products to cease and desist resisting the actions of the director even before
the owner or person in charge is given an opportunity to appear, if the court
is given sufficient information to prove that allowing the owner or person
in charge the chance to appear would jeopardize disease eradication and
control efforts. However the owner or person in charge may bring suit after
the emergency is over. ATTACHMENT A: [Table not included. See ED.

NOTE.]
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 561.510 - 561.600,596.210,596.311,596.331, 596.388 - 596.416, 596.990,
561.991 & 561.995
Stats. Implemented: ORS 561.510 - 561.600, 596.210, 596311, 596.331 & 596.388 -
596416
Hist.: DOA 2-2015(Temp), f. & cert. ef. 1-28-15 thru 7-26-15

Rule Caption: Establishes rules for growing and handling
Industrial Hemp and Agricultural Hemp seed.

Adm. Order No.: DOA 3-2015

Filed with Sec. of State: 1-29-2015

Certified to be Effective: 1-29-15

Notice Publication Date: 12-1-2014

Rules Adopted: 603-048-0010, 603-048-0050, 603-048-0100,
603-048-0110, 603-048-0200, 603-048-0250, 603-048-0300, 603-
048-0400, 603-048-0500, 603-048-0600, 603-048-0700, 603-048-
0800, 603-048-0900, 603-048-1000

Subject: This rule establishes: Regulations for Industrial Hemp and
Agricultural Hemp seed as described in ORS 571.300 to 571.315;
Processes and fees for licenses and permits; Processes and fees for
Sampling, Inspection and Testing; Establishes violations and penal-
ties.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-048-0010
Definitions

The following definitions apply to OAR 603-048-0050 through 603-
048-1000 unless the context requires otherwise.

(1) “Agricultural hemp seed” means Cannabis sativa seed that meets
any labeling, quality and other standards set by the Oregon Department of
Agriculture (department) and that is intended for sale or is sold to, or pur-
chased by, licensed growers for planting.

(2) “Crop” means any contiguous field of industrial hemp grown
under a single license.

(3) “Composite Sample” means the combined total number of hemp
samples of the same variety, taken from the plants of one field of industri-
al hemp.

(3) “Field” means any contiguous property not separated by fence,
road, ditch, or crop.

(4) “Flagrant” means the respondent had actual knowledge that the
conduct was unlawful and consciously set out to commit the violation.

(5) “Grower” means a person, joint venture or cooperative that pro-
duces unprocessed industrial hemp, including agricultural hemp seed.

(6) “Handler” means a person, joint venture or cooperative that
receives industrial hemp for processing into commodities, products or agri-
cultural hemp seed.

(7) “Hemp Commodities or Products” means mature stalks of the
industrial hemp plant, fiber produced from such stalks and any other com-
pound, manufacture, salt, derivative, mixture, or preparation of such mature
stalks (except the resin extracted therefrom).

(8) “Industrial hemp™:

(a) Means all non-seed parts and varieties of the Cannabis sativa
plant, whether growing or not, that contain a crop-wide average tetrahy-
drocannabinol concentration that does not exceed 0.3 percent on a dry
weight basis.
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(b) Means any Cannabis sativa seed that:

(A) Is part of a growing crop;

(B) Is retained by a grower for future planting; or

(C) Is for processing into, or use as, agricultural hemp seed.

(c) Does not mean industrial hemp commodities or products.

(9) “Lot” means a definite quantity of industrial hemp of a single vari-

ety, grown in one field.
Stat. Auth.: ORS 569.445, 571.300 - 571.315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0050
Production and Handling of Industrial Hemp

(1) No person, joint venture or cooperative may grow, handle, possess
or process industrial hemp without first obtaining an industrial hemp
license from the Department. Growers and handlers of industrial hemp
must comply with all terms and conditions of a license issued by the
Department.

(2) No person, joint venture or cooperative may grow, handle, or pos-
sess agricultural hemp seed without first obtaining an agricultural hemp
seed production permit from the Department except that a licensed grower
may retain seed from each industrial hemp crop to ensure a sufficient sup-
ply of seed for that grower for the following year provided the seed retained
is not sold or transferred.

(3) Agricultural hemp seed that is sold, offered or exposed for sale
within this state must comply with all requirements established in ORS
633.511 to 633.750 or any rule of the Department implementing those
statutes.

(4) Every licensed grower or handler of industrial hemp, or holder of
an agricultural hemp seed production permit must keep records as specified
in OAR 603-048-0400.

(5) A grower of industrial hemp or agricultural hemp seed may not
change the location of fields or the number of acres produced, unless the
Department is first notified in writing, on forms provided by the
Department, including a map indicating the changes.

(6) Growers of industrial hemp or agricultural hemp seed must notify
the Department a minimum of 14 days prior to the intended harvest date to

allow the Department to take and test samples.
Stat. Auth.: ORS 569.445, 571.300 - 571.315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0100
Licensing and Permits

(1) All persons, joint venture or cooperative engaged in growing, han-
dling, possession and commerce in industrial hemp must obtain an indus-
trial hemp license.

(2) In addition to an industrial hemp license, all persons, joint venture
or cooperative engaged in growing, handling, possession and commerce in
agricultural hemp seed, must obtain an agricultural hemp seed production
permit.

(3) The application for a license to grow and handle industrial hemp,
or a permit to grow and handle agricultural hemp seed, must be submitted
in writing to the Department on forms provided by the Department.
Applications must include the following information:

(a) The name, and address of the applicant;

(b) The global positioning system (GPS) coordinates taken at the
approximate center of the growing area(s) and legal description for all
properties proposed to be used to handle industrial hemp;

(c) When the application is for growing industrial hemp or permit for
agricultural hemp seed, a license or permit application must also include:

(A) The number of acres to be cultivated and showing that at least 2.5
acres will be cultivated;

(B) A map of the land area showing the boundaries and dimensions of
the growing area(s) in acres or square feet, the number of acres in each
field, and the location of different varieties within the growing area(s) if
applicable;

(C) Estimated harvest date for each year’s crop.

(d) The applicant’s acknowledgment and agreement to the following
terms and conditions:

(A) Any information provided to the Department may be publicly dis-
closed and be provided to law enforcement agencies without notice to the
applicant;

(B) The applicant agrees to allow for inspection, sampling and testing
that the Department deems necessary to administer the laws governing
industrial hemp growing and handling;
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(C) The applicant agrees to submit all required reports, by applicable
due dates specified by the Department;

(D) The applicant agrees to pay all fees and charges for licenses, and
or permits, and other fees associated with sampling, inspection and testing.

(E) The applicant’s signature and attestation that the information in
the application is true and correct.

(e) License and permit fees as specified in OAR 603-048-0600.

(4) In addition to information as required by OAR 603-048-0100 (3),
all applicants for industrial hemp license, or agricultural hemp seed pro-
duction permit, and upon request of the department, must make available
for review a valid U.S., state, or federal-issued photographic identification
that includes last name, first name, and date of birth from the applicant.
Acceptable forms of current U.S., state or federal issued photographic iden-
tification include but are not limited to:

(a) Drivers license;

(b) State identification card;

(c) Passport; or

(d) Military identification card.

Stat. Auth.: ORS 569.445, 571.300 - 571.315 & 633.511 - 633.996

Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0110
Renewal of Licenses and Permits

(1) An industrial hemp license or agricultural hemp seed production
permit is valid for a three-year term unless revoked and may be renewed as
provided in OAR 603-048-0110. An industrial hemp license and an agri-
cultural hemp seed production permit is a personal privilege that is non-
transferable.

(2) Licenses and permits may be renewed for additional (3) year terms
in a manner consistent with these rules.

(3) An application to renew a license to grow and handle industrial
hemp, or to renew a permit to grow and handle agricultural hemp seed,
must be submitted in writing to the Department on forms provided by the
Department and must contain the information as in OAR 603-048-0100.
Required fees must accompany all applications for renewal of a license.

(4) The Department may refuse to renew a license for industrial
hemp, or an agricultural hemp seed production permit, if the applicant has
a record of noncompliance with ORS 571.300 to 571.315, a license or per-
mit requirement term or condition, a Department rule relating to industrial
hemp or agricultural hemp seed, or noncompliance with a final order of the
Department that is specifically directed to the licensee or permitee’s opera-

tions or activities.
Stat. Auth.: ORS 569.445, 571.300 - 571.315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0200
Review and Approval of License and Permit Applications, License and
Permit Conditions

(1) Within 60 days of receiving an application, the Department shall
determine whether an application or an application to renew contains the
information required and is complete and not defective, including the pay-
ment of all required fees. If the Department determines that the application
is incomplete or defective or that all fees have not been paid, the
Department shall return any or all fees and the application, and may not
issue the license or permit.

(2) Within 30 days of determining that an application contains all the
required information and is complete and not defective, the Department
may issue a license or permit.

(3) An industrial hemp license authorizes a person, joint venture or
cooperative to grow and handle industrial hemp and is valid for a three-year
term effective January 1, through December 31 of the third year after
issuance, unless revoked. A license may be renewed as provided in OAR
603-048-0110. Licenses shall contain the following conditions:

(a) A condition requiring that the following be immediately reported
to the Department:

(A) Any changes in the name or location of the individual or business
entity holding the license.

(B) Any changes in the ownership of the land used to cultivate indus-
trial hemp;

(C) Any changes in the ownership or structure of the entity holding an
industrial hemp license;

(D) Any loss or theft of an industrial hemp crop.

(b) A condition requiring the licensee to keep the records as specified
in OAR 603-048-0400.
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(c) A condition requiring an Annual Report as provided in OAR 603-
048-0300.

(d) A condition requiring the licensee to notify the Department a min-
imum of 14 days prior to the intended harvest date to allow the Department
to take and test samples prior to harvest.

(e) General conditions specifying that the Department may inspect
and sample industrial hemp as authorized in ORS 561.275 and ORS
571.305, to administer the laws governing industrial hemp production or to
assure compliance with applicable statutes, rules, permit and license
requirements or any Department order.

(f) A condition specifying the license is nontransferable.

(4) An agricultural hemp seed production permit authorizes a person,
joint venture or cooperative with a valid, unsuspended industrial hemp
license, to grow and handle agricultural hemp seed that is intended for sale
or is sold to, or purchased by industrial hemp licensee’s for planting, grow-
ing or handling and is valid for a three-year term effective January 1,
through December 31 of the third year after issuance, unless revoked. A
permit may be renewed as provided in OAR 603-048-0110. Permits must
contain the following conditions:

(a) A condition that a license for industrial hemp is required to obtain
a permit authorizing growing or handling of agricultural hemp seed.

(b) A condition requiring that the following be immediately reported
to the Department:

(A) Any changes in the name or location of the individual or business
entity holding the license or permit or the facility used for handling agri-
cultural hemp seed;

(B) Any changes in the location of the industrial hemp fields used to
produce agricultural hemp seed or change in the number of acres of indus-
trial hemp seed produced may not occur unless the licensee first notifies the
Department of any changes and provides a map indicating the changes.

(C) Any changes in the ownership of the land used to cultivate indus-
trial hemp or agricultural hemp seed;

(D) Any changes in the ownership or structure of the entity holding an
industrial hemp license or agricultural hemp seed production permit;

(E) Any loss or theft of an industrial hemp crop or agricultural hemp
seed.

(c) A condition requiring the grower or handler to keep the records as
specified in OAR 603-048-0400.

(d) A condition requiring an annual report as provided in OAR 603-
048-0300.

(e) A condition requiring the licensee to notify the Department a min-
imum of 14 days prior to the intended harvest date to allow the Department
to take and test samples prior to harvest.

(f) A condition specifying that the permit is nontransferable.

(g) General conditions specifying that the Department may inspect
and sample agricultural hemp seed as authorized in ORS 561.275 and
571.305 to administer the laws governing agricultural hemp seed or to
assure compliance with applicable statutes, rules, permit and license
requirements or any Department order.

(h) General conditions that, in addition to meeting all laws and regu-
lations pertaining to industrial hemp growers and handlers, ORS 571.300 to
571.315 and OAR 603-048-0010 to 603-048-1000, all production, storing,
processing, handling, packaging, labeling, marketing and selling of agri-
cultural hemp seed must meet all applicable State seed laws and regulations
as specified in ORS 633.511 through 633.996 and seed regulations, OAR

603-056-0030 to 603-056-0490
Stat. Auth.: ORS 569.445, 571.300 - 571.315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0250
Retaining Agricultural Hemp Seed

As provided for in ORS 571.305(6), a grower of industrial hemp or
agriculture hemp seed may retain seed from each industrial hemp crop to
ensure a sufficient supply of seed for that grower for the following year.

(1) A grower does not need an agricultural hemp seed production per-
mit in order to retain seed for future planting.

(2) Agricultural hemp seed may not be retained for future planting
when official test results indicate the Tetrahydrocannabinol concentration
exceeds 0.3 percent on a dry weight basis, in the crop from which it was
harvested.

(3) Seed retained by a grower may not be sold or transferred and does
not need to meet other seed standards set by the Department.

(4) Seed retained by a grower may not be more than needed for the

following year.
Stat. Auth.: ORS 569.445,571.300 - 571.315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15
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603-048-0300
Annual Reporting Requirements

(1) Annually, and within 21 days of planting industrial hemp, growers
must supply the following information to the Department on forms provid-
ed by the Department:

(a) The licensee shall certify to the Department the planted acreages
of industrial hemp;

(b) Variety and documentation of seed;

(c) The total number of lots, as defined in OAR 603-048-0010(9), of
industrial hemp;

(d) The name and address of the intended Oregon licensed industrial
hemp handler/s, receiving each lot of hemp crop. If within 21 days of plant-
ing a handler has not been selected, the grower must notify the department
that a handler has not been selected, and upon determining the handler,
must immediately report to the Department the name and address of the
Oregon licensed handler.

(e) The Grower must notify the Department a minimum of 14 days
prior to the intended harvest date to allow the Department to take and test
samples.

(2) Annually, and within 21 days after the completion of harvesting of
industrial hemp, growers must supply the following information to the
Department on forms provided by the Department:

(a) The total amount in pounds, produced from each lot of industrial
hemp;

(b) The name and address of the licensed handler/s, or licensed and
permitted handler/s receiving each lot of industrial hemp. If within 21 days
of harvesting a handler has not been selected, the grower must notity the
department that a handler has not been selected, and upon determining the
handler, must immediately report to the Department the name and address
of the Oregon licensed handler.

(3) Annually, and within 21 days of receiving industrial hemp,
licensed handlers must supply the following information to the Department
on forms provided by the Department:

(a) Intended type of handling and disposition of all products received;

(b) Name and address of the Oregon licensed industrial hemp grow-
er/s, supplying industrial hemp.

(4) Annually and within 21 days of planting agricultural hemp seed,
permitted growers must supply the following information to the
Department on forms provided by the Department:

(a) The permittee shall certify to the Department the annual planted
acreages of agricultural hemp seed on forms provided by the Department;

(b) Variety and documentation of seed;

(c) The total number of lots, as defined in OAR 603-048-0010(9), of
agricultural hemp seed;

(d) Name and address of the Oregon permitted agricultural hemp seed
handler/s, receiving growers agricultural hemp seed. If within 21 days of
planting a handler has not been selected, the grower must notify the depart-
ment that a handler has not been selected, and upon determining the han-
dler, must immediately report to the Department the name and address of
the Oregon licensed handler.

(e) The Grower must notify the Department a minimum of 14 days
prior to the intended harvest date to allow the Department to take and test
samples.

(5) Annually, and within 21 days after the completion of harvesting of
agricultural hemp seed, permitted growers must supply the following infor-
mation to the Department on forms provided by the Department:

(a) The total amount in pounds, produced from each lot of agricultur-
al hemp seed;

(b) The name and address of the licensed and permitted handler/s
receiving each lot of agricultural hemp seed. If within 21 days of harvest-
ing a handler has not been selected, the grower must notify the department
that a handler has not been selected, and upon determining the handler,
must immediately report to the Department the name and address of the
Oregon licensed and permitted handler.

(6) Annually, and within 21 days of receiving agricultural hemp seed,
licensed and permitted handlers must supply the following information to
the Department on forms provided by the Department:

(a) Intended type of handling and disposition of all products received;

(b) Name and address of the Oregon licensed and permitted grower/s,
supplying the agricultural hemp seed.

(7) Immediate Reports

(a) The holder of any industrial hemp license or agricultural hemp
seed production permit shall immediately notify the Department of the fol-
lowing:
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(A) Changes to the name, address, or telephone number of the license
or permit holder;

(B) Changes in the ownership of the land used to cultivate industrial
hemp or agricultural hemp seed;

(C) Changes in the ownership or structure of the entity holding an
industrial hemp license or agricultural hemp seed production permit;

(D) Loss or theft of an industrial hemp or agricultural seed crop.
Stat. Auth.: ORS 569.445, 571.300 - 571315 & 633.511 - 633.996

Stats. Implemented: ORS 571.300 - 571.315

Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0400
Records Required for Industrial Hemp Growers, Handlers and
Agricultural Hemp Seed Producers and Handlers

(1) All holders of an industrial hemp license or an agricultural hemp
seed production permit shall keep the following records:

(a) When receiving agricultural hemp seed for planting, growers must
keep the following records:

(A) Name and address of the supplier;

(B) Amount specified in weight received;

(C) Seed stock lot number;

(D) Varietal records;

(b) Upon harvesting, growers must keep the following records:

(A) Name and address of the buyer;

(B) Description of product delivered;

(i) Industrial hemp;

(ii) Agricultural hemp seed.

(C) Amount of each product, specified in weight, delivered;

(D) Official test report records for tetrahydrocannabinol.

(c) When receiving industrial hemp, handlers must keep the follow-
ing records;

(A) Name and address of the supplier(s);

(B) Amount of industrial hemp, specified in weight, received;

(C) Official test report records for tetrahydrocannabinol.

(d) In the case of agricultural hemp seed, and in addition to those
records required by ORS 633.511 to 633.996, handlers must keep the fol-
lowing records:

(A) Name and address of the supplier(s);

(B) Amount of agricultural hemp seed, specified in weight, received;

(C) Official test report records for tetrahydrocannabinol;

(D) Name and address of each licensed purchaser.

(2) A complete record of each seed lot must be maintained for 3 years
after disposition of the entire lot; the file sample, as described in OAR 603-
048-0700, may be discarded one (1) year after disposition of the entire lot.

(3) In addition to these records, all permitted growers, handlers and
dealers of agricultural hemp seed must keep records as required in ORS
633.511 through 633.996 and seed regulations, OAR 603-056-0030

through 603-056-0490.
Stat. Auth.: ORS 569.445,571.300 - 571.315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0500
Probation, Suspension, Revocation and Re-issuance of License and
Permits

In addition to any other liability or penalty provided by law, the
Department may, consistent with ORS Chapter 183, refuse to issue, refuse
to renew, revoke or suspend any license or permit whenever it finds the
licensee or permittee has violated the statutes or rules governing industrial
hemp, or a license or permit requirement, or for violation of any rule of the
department that pertains to agricultural operations or activities other than
industrial hemp growing or handling; or a final order of the Department that
is specifically directed to the grower’s or handler’s industrial hemp opera-
tions or activities.

(1) Upon issuance of a civil penalty the Department shall also place
the license or permit holder on probation. The conditions of probation shall
be related to violations of the Oregon industrial hemp Law or regulations.

(a) Probation shall be established for the purpose of monitoring and
documentation of corrective actions of the licensee, which relate to previ-
ous violations.

(b) The duration of a probationary period shall be at least one year for
civil penalties totaling $10,000 or more.

(c) If, in the opinion of the Department, persons on probationary sta-
tus have complied with regulatory requirements and have corrected condi-
tions related to issuance of a violation, the Department may terminate pro-
bation before the probationary period has expired.
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(2) Consistent with the provisions of ORS Chapter 183, the
Department may suspend an industrial hemp license or agricultural hemp
seed production permit for:

(a) Failure to pay appropriate fees as described in these rules;

(b) Any violation of, or repeated violations of the laws governing
industrial hemp or violation of any license or permit condition;

(c) Failure to adhere to a final order containing probationary condi-
tions;

(d) Any violation of or multiple or flagrant violations of the laws or
rules governing industrial hemp;

(e) Any violation of any rule of the Department that pertains to agri-
cultural operation or activities other than industrial hemp or agricultural
hemp seed;

(f) Failure to cooperate in matters under investigation conducted pur-
suant to ORS 571.305 to 315 or these rules.

(3) Consistent with the provisions of ORS Chapter 183, the
Department may revoke an industrial hemp license or agricultural hemp
seed production permit on the following grounds:

(a) Continuing failure to pay appropriate fees as described in these
rules;

(b) One or more final orders requiring suspension of an industrial
hemp license or agricultural hemp seed production permit;

(c) One or multiple flagrant violations of the laws governing industri-
al hemp or violation of any license or permit condition;

(d) One or multiple flagrant violations of any rules of the department
pertaining to agricultural operations or activities other than industrial hemp
growing or handling;

(e) Continuing failure to cooperate in matters under investigation.

(4) Re-issuance of license: A suspended license may be reinstated fol-
lowing correction of items listed in section (2) of this rule or upon the com-
pletion of a suspension period. A revoked license may be re-issued follow-
ing correction of items listed in 603-048-0500 section (3) above, as deter-

mined by the Department.
Stat. Auth.: ORS 569.445, 571.300 - 571.315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0600
Industrial hemp Fees, License, Permits and Inspection Fees

(1) The following designated triennial license fees shall be applicable
to each described activity under authority of ORS 571.305:

(a) Industrial Hemp License $1,500.00; and

(b) Agricultural Hemp Seed Production Permit $1,500.00.

(2) Sampling and Inspection: All sampling and inspection as
described in OAR 603-048-0700 will be provided on a first come, first
served basis, as qualified staff is available. The cost of services shall
include:

(a) A charge for a minimum of four hours of service at a rate of $92
per hour;

(b) Travel time at the rate of $92 per hour;

(c) Mileage, lodging and per diem reimbursed at rates established by
the Department of Administrative Services;

(3) Mileage Charges: Mileage may be charged in addition to all
inspection fees or time charges, at the rate per mile established by the
Department of Administrative Services, when travel is required.

(4) Overtime Charges: For all inspection services performed during
the following times (which will be considered overtime), the regular
inspection fees or hourly charges shall be charged plus $ 30 per hour for all
time involved. Overtime charges shall be figured to the nearest one-half
hour:

(a) After eight hours (per scheduled shift) or 6:00 p.m., whichever
comes first, on Monday through Friday of each week;

(b) At any time on Saturdays or Sundays; and

(c) At any time on any day which is declared by law to be a holiday
for state employees.

(5) Overtime Service Charge: The minimum overtime service charge
for Saturdays, Sundays and other legal holidays shall be four hours.

(6) No Service Days: No service will be given on Thanksgiving,
Christmas, or New Years days.

(7) Laboratory Charges shall be $350 per test.
Stat. Auth.: ORS 569.445, 571.300 - 571315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571.315

Hist.: DOA 3-2015, f. & cert. ef. 1-29-15
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603-048-0700
Sampling and Inspection

Industrial hemp fields, industrial hemp handling facilities, and facili-
ties handling, processing, cleaning, storing and selling agricultural hemp
seed must be readily accessible for monitoring, sampling, testing and
inspection purposes. As authorized in ORS 561.279 and 571.305, the
licensees or permit holders shall allow Department officials to enter indus-
trial hemp fields or handling facilities for inspection. The following sam-
pling and testing protocols apply:

(1) Growers of industrial hemp and agricultural hemp seed must noti-
fy the Department a minimum of 14 days prior to the intended harvest date
to allow the Department to take and test samples.

(2) The Department shall conduct inspection, sampling and testing for
tetrahydrocannabinol content of all fields annually when at least 50% of
plants’ seeds are resistant to compression. Inspection and sampling shall
include:

(a) A composite sample weighing no less than 2 pounds, that is repre-
sentative of a single variety in a field, shall be taken by the Department for
official testing.

(b) When more than one variety is present in a field, a separate com-
posite sample weighing no less than 2 pounds shall be taken, which is rep-
resentative of each single variety of industrial hemp present in the field, and
shall be tested as a separate lot of industrial hemp.

(c) Each two (2) pound composite sample shall be divided equally
into 2 one (1) pound sample. One sample shall be tested for tetrahydro-

cannabinol, the other shall be held by the department as a file sample.
Stat. Auth.: ORS 569.445, 571.300 - 571315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0800
Equipment and Machinery Cleaning

Any person operating or having control over equipment or machinery
that is used to sow or harvest the hemp shall ensure that the equipment or
machinery is thoroughly cleaned before the equipment or machinery is

moved over any public road or from one farm to another.
Stat. Auth.: ORS 569.445
Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-0900
Enforcement and Civil Penalty for Industrial Hemp Law Violation

(1) In addition to any other liability or penalty provided by law, any
person who violates any provision of ORS 571.300 to 571.315, a rule
adopted pursuant thereto or the terms or conditions of any license, permit
or order issued by the State Department of Agriculture under 571.300 to
571.315, shall be subject to a civil penalty not to exceed $2,500 per viola-
tion and/or a suspension or revocation of their industrial hemp license or
agricultural hemp seed production permit as provided in 571.305 and
571.315.

(2) If a civil penalty is imposed, the Department shall issue a written
notice to the person being assessed the penalty consistent with ORS
Chapter 183. Contested cases will be conducted pursuant to ORS Chapter

183. Each violation may be considered a separate and distinct offense.
Stat. Auth.: ORS 561 & 571
Stats. Implemented: ORS 571.300 - 571.315
Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

603-048-1000
Violations and Penalties

Classification of Violations

(1) Violations are flagrant violations classified as follows:

(a) Class 1 violations:

(A) ORS 571.305(1) or OAR 603-048-0050

(B) Providing false information on an application for a license or per-
mit, or application to renew a license or permit;

(C) Falsifying, or failure to keep or provide, information and records
as required by the Department;

(D) Possession of hemp with Tetrahydrocannabinol concentration that
exceeds 0.3 percent on a dry weight basis;

(E) Harvesting without notifying the Department;

(F) Repeat violations of Class 2 or Class 3 violations.

(b) Class 2 violations are any violations in which the person acted in
a negligent manner:

(A) Failure to pay fees for inspection and testing;

(B) Violation of any other rule, regulation or requirement as required
by OAR 603-048.

(c) Class 3 violations are negligent violations of:
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(A) OAR 603-048-0050

(B) Providing false information on an application for a license or per-
mit, or application to renew a license or permit;

(C) Falsitying or failure to keep or provide, information and records
as required by the Department;

(D) Possession of hemp with Tetrahydrocannabinol concentration that
exceeds 0.3 percent on a dry weight basis

(2) Civil Penalty amounts for each classification:

(a) Class 1 violation, $2,500;

(b) Class 2 violation, $1000;

(¢) Class 3 violation, $ 500.

Stat. Auth.: ORS 569.445,571.300 - 571.315 & 633.511 - 633.996
Stats. Implemented: ORS 571.300 - 571.315

Hist.: DOA 3-2015, f. & cert. ef. 1-29-15

Rule Caption: Tualatin River Watershed Agricultural Water
Quality Management Area Rules.

Adm. Order No.: DOA 4-2015

Filed with Sec. of State: 1-29-2015

Certified to be Effective: 1-29-15

Notice Publication Date: 10-1-2014

Rules Amended: 603-095-0100, 603-095-0120, 603-095-0140, 603-
095-0180

Rules Repealed: 603-095-0160

Subject: The rules effectuate the implementation of the Tualatin
River Watershed Agricultural Water Quality Management Area Plan
developed under ORS 568.900 through 568.933 and OAR Chapter
603 Division 90.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-095-0100
Purpose

(1) These rules have been developed to help implement a water qual-
ity management area plan for the Tualatin River Watershed Agricultural
Water Quality Management Area pursuant to authorities vested in the
Oregon Department of Agriculture (department) through ORS 568.900-
568.933 and 561.190-561.191. The plan is known as the Tualatin River
Watershed Agricultural Water Quality Management Area Plan.

(2) The purpose of these rules is to provide requirements for landown-
ers and operators (as defined in ORS 568.903) in the Tualatin River
Watershed Agricultural Water Quality Management Area to prevent and
control water pollution from agricultural activities and soil erosion and to

meet water quality standards.
Stat. Auth.: ORS 561.190 - 561.561.191 & 568.912
Stats. Implemented: ORS 568.900 - 568.933
Hist.: AD 3-1996, f. & cert. ef. 4-9-96; DOA 4-2015, f. & cert. ef. 1-29-15

603-095-0120
Geographic and Programmatic Scope

(1) The Tualatin River Watershed Agricultural Water Quality
Management Area includes the drainage area of the Tualatin River
upstream from the confluence with the Willamette River near West Linn.
The physical boundaries of the Tualatin River Watershed are mapped in
Appendix A of these rules.

(2) Operational boundaries for the land base under the purview of
these rules include all lands within the Tualatin River Watershed
Agricultural Water Quality Management Area in agricultural use, agricul-
tural and rural lands lying idle or on which management has been deferred,
and forested lands with agricultural activities, except for public lands man-
aged by federal agencies, Tribal Trust lands, and activities subject to the
Oregon Forest Practices Act (ORS Chapter 527).

(3) Current productive agricultural use or profitability is not required
for the provisions of these rules to apply.

(4) For lands in agricultural use within other Designated Management
Agencies’ or state agency jurisdictions, the department and the appropriate
Local Management Agency will work with these Designated Management
Agencies to assure that provisions of these rules apply and that any servic-

es or fees are not duplicated.
[ED. NOTE: Appendices referenced are available from the agency.]
Stat. Auth.: ORS 561.190 - 561.191 & 568.912
Stats. Implemented: ORS 568.900 - 568.933
Hist.: AD 3-1996, f. & cert. ef. 4-9-96; DOA 4-2015, f. & cert. ef. 1-29-15
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603-095-0140
Requirements

All landowners or operators conducting activities on lands described
in OAR 603-095-0120(2) and (3) must comply with the following rules: A
landowner or operator is responsible for only those conditions caused by
activities conducted on land managed by the landowner or operator. These
rules do not apply to conditions resulting from unusual weather events or
other exceptional circumstances that could not have been reasonably antic-
ipated.

(1) Erosion:

(a) There must be no visible evidence of erosion resulting from agri-
cultural activities in a location where the eroded sediment could enter
waters of the state.

(b) Visible evidence of erosion consists of one or more of the follow-
ing features:

(A) Sheet wash, noted by visible pedestalling, surface undulations,
and/or flute marks on bare or sparsely-vegetated ground; or

(B) Active gullies, as described in OAR 603-095-0010(1); or

(C) Multiple rills, which have the form of gullies but are smaller in
cross section than one square foot; or

(D) Soil deposition that could enter surface water; or

(E) Streambanks breaking down, eroding, tension-cracking, shearing,
or slumping beyond the level that would be anticipated from natural distur-
bances given natural hydrologic characteristics; or

(F) Underground drainage tile outlets that contribute to soil or bank
erosion.

(c) Private roads used for agricultural activities, including road sur-
faces, fill, ditch lines, and associated structures, must not contribute sedi-
ment to waters of the state. All private roads used for agricultural activities
not subject to the Oregon Forest Practices Act are subject to this regulation.

(2) Streamside Vegetation:

(a) Landowners or operators must allow vegetation, consistent with
site capability, to become established along perennial and intermittent
streams to protect water quality by providing shade, filtering out pollutants
from surface runoff, and protecting streambank integrity during high stream
flows, such as would be expected to follow a 25-year, 24-hour storm.

(b) If any agricultural activity disturbs enough streamside vegetation
to impair the conditions and functions described in 603-095-0140(2)(a), the
landowner or operator must replant or restore the disturbed area with veg-
etation that will provide the functions required in 603-095-0140(2)(a).

(c) Agricultural activities are allowed if they do not impair the condi-
tions and functions described in 603-095-0140(2)(a).

(3) Irrigation Water: Irrigation discharge, both surface and subsurface,
that enters waters of the state must not exceed water quality standards or
cause pollution of the receiving water.

(4) Nutrient Management: Landowners and operators must store and
use feed, fertilizer, manure, and other sources of crop nutrients in a manner
that prevents transport of pollutants to waters of the state.

(5) Waste: Persons subject to these rules must not violate any provi-

sion of ORS 468B.025 or 468B.050.
Stat. Auth.: ORS 561.190 - 561.191 & 568.912
Stats. Implemented: ORS 568.900 - 568.933
Hist.: AD 3-1996, f. & cert. ef. 4-9-96; DOA 3-2004, f. & cert. ef. 1-23-04; DOA 4-2015, f.
& cert. ef. 1-29-15

603-095-0180
Complaints and Investigations

(1) When the department receives notice of an alleged occurrence of
agricultural pollution through a written complaint, its own observation,
notification by another agency, or other means, the department may con-
duct an investigation. The department may coordinate inspection activities
with the appropriate Local Management Agency (as defined in ORS
568.906).

(2) Each notice of an alleged occurrence of agricultural pollution will
be evaluated in accordance with the criteria in ORS 568.900 through
568.933, or any rules adopted thereunder, to determine whether an investi-
gation is warranted.

(3) Any person alleging any violation of ORS 568.900 through
568.933, or any rules adopted thereunder, may file a complaint with the
department.

(4) The department will evaluate and may investigate a complaint
filed by a person under section OAR 603-095-0180(3) if the complaint is in
writing, signed and dated by the complainant, and indicates the location and
description of:

(a) The waters of the state allegedly being damaged or impacted; and
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(b) The property allegedly being managed under conditions violating
criteria described in ORS 568.900 to 568.933, or any rules adopted there-
under.

(5) As used in section OAR 603-095-0180(4) “person” does not
include any local, state, or federal agency.

(6) If the department determines that a violation of ORS 568.900
through 568.933 or any rules adopted thereunder has occurred, the
landowner may be subject to the enforcement procedures of the department
outlined in OAR 603-090-0060 through 603-090-0120. Appendix A: Map.

[Appendix not included. See ED. NOTE.]
[ED. NOTE: Appendices referenced are available from the agency.]
Stat. Auth.: ORS 561.190 - 561.191
Stats. Implemented: ORS 568.900 - 568.933
Hist.: AD 3-1996, f. & cert. ef. 4-9-96; DOA 4-2015, f. & cert. ef. 1-29-15

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Establishes a securities registration exemption for
Oregon intrastate offerings by Oregon small businesses.

Adm. Order No.: FCS 2-2015

Filed with Sec. of State: 1-28-2015

Certified to be Effective: 1-28-15

Notice Publication Date: 11-1-2014

Rules Amended: 441-035-0005

Subject: Title IIT of the Jumpstart Our Business Startups Act (JOBS
Act), enacted in 2012, created a federal exemption for equity crowd-
funding. Federal rules under the JOBS exemption have not yet been
finalized. Under the federal intrastate exemption, Oregon may enact
its own exemption from securities registration for purely domestic
offerings unrelated to federal law. ORS 59.035(15) provides that the
Director of Consumer and Business Services may create transac-
tional exemptions for securities through rule. This rulemaking estab-
lishes an exemption for small amounts raised by Oregon small busi-
nesses through a new Oregon Intrastate Offering, or what is generally
referred to as “crowdfunding.” The rules place certain substantive
restrictions on Oregon businesses relying on the exemption, such as
individual investor and total offering caps. The rulemaking activity
also requires disclosures be given to prospective investors and places
restrictions on how securities are offered to the public.

Rules Coordinator: Selley Greiner—(503) 947-7484

441-035-0005
Self-Executing Transaction Exemptions

(1) Except for ORS 59.035(11), OAR 441-035-0045, and the Oregon
Intrastate Offering Exemption (OIO) at 441-035-0070 et seq., exemptions
available pursuant to ORS 59.035 are self-executing and do not require fil-
ing or a fee.

(2) Persons relying on exemptions from registration have the burden
of proof, pursuant to ORS 59.275, in establishing the availability of an
exemption.

Stat. Auth.: ORS 59.285

Stats. Implemented: ORS 59.035, 59.195 & 59.275
Hist.: FCS 7-2000, f. & cert.ef. 6-2-00; FCS 2-2015, f. & cert. ef. 1-28-15

Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Rule Caption: Recognition of preexisting conditions; effects of
compensable injury versus accepted conditions

Adm. Order No.: WCD 1-2015

Filed with Sec. of State: 1-29-2015

Certified to be Effective: 3-1-15

Notice Publication Date: 12-1-2014

Rules Adopted: 436-035-0006

Rules Amended: 436-009-0005, 436-010-0005, 436-010-0280, 436-
030-0005, 436-030-0020, 436-030-0034, 436-030-0035, 436-030-
0065, 436-030-0135,436-030-0165, 436-035-0005, 436-035-0007,
436-035-0008, 436-035-0012, 436-035-0013, 436-035-0014, 436-
035-0016, 436-035-0018, 436-035-0250, 436-105-0500, 436-105-
0520, 436-110-0350, 436-120-0005
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Subject: The agency has amended OAR 436-030, Claim Closure
and Reconsideration, and OAR 436-035, Disability Rating Stan-
dards, to reflect the decision of the Oregon Supreme Court in
Schleiss v. SAIF (364 Or. 637 (2013)). A contributing cause to
impairment must be a statutorily recognized preexisting condition to
qualify for apportionment. In injury claims, to be recognized as a pre-
existing condition, a condition must be (1) arthritis or an arthritic
condition, or (2) diagnosed or treated prior to the compensable injury.
In an occupational disease claim, to be recognized as a preexisting
condition, a condition must precede the onset of the claimed occu-
pational disease. Revised rules limit apportionment to those losses
that existed before the compensable injury and that qualify as pre-
existing conditions.

The agency has amended OAR 436-009, Oregon Medical Fee and
Payment Rules, 436-010, Medical Services, 436-030, Claim Closure
and Reconsideration, 436-035, Disability Rating Standards, 436-105,
Employer-at-Injury Program, 436-110 Preferred Worker Program,
and 436-120, Vocational Assistance to Injured Workers, to reflect the
decision of the Oregon Court of Appeals in Brown v. SAIF (262 Or.
App. 640 (2014)). The court found that the legislative history estab-
lished that an insurer’s obligation to specify the accepted conditions
for a claim was not intended to have a negative impact on the injured
worker’s right to benefits resulting from the compensable injury;
specifically, the legislature did not mean to equate “compensable
injury” with an “accepted condition.” Revised rules distinguish def-
initions and actions that are relevant to compensable injuries from
those definitions and actions that are relevant to accepted conditions.
Rules Coordinator: Fred Bruyns—(503) 947-7717

436-009-0005
Definitions

(1) Unless a term is specifically defined elsewhere in these rules or
the context otherwise requires, the definitions of ORS Chapter 656 are
hereby incorporated by reference and made part of these rules.

(2) Abbreviations used in these rules are either defined in the rules in
which they are used or defined as follows:

(a) ANSI means the American National Standards Institute.

(b) ASC means ambulatory surgery center.

(c) CMS means Centers for Medicare & Medicaid Services.

(d) CPT® means Current Procedural Terminology published by the
American Medical Association.

(e) DME means durable medical equipment.

(f) DMEPOS means durable medical equipment, prosthetics,
orthotics, and supplies

(g) EDI means electronic data interchange.

(h) HCPCS means Healthcare Common Procedure Coding System
published by CMS.

(i) IATABC means International Association of Industrial Accident
Boards and Commissions.

(j) ICD-9-CM means International Classification of Diseases, Ninth
Revision, Clinical Modification, Vol. 1, 2 & 3 by US Department of Health
and Human Services.

(k) ICD-10-CM means International Classification of Diseases, Tenth
Revision, Clinical Modification.

(1) ICD-10-PCS means International Classification of Diseases, Tenth
Revision, Procedure Coding System.

(m) MCO means managed care organization certified by the director.

(n) NPI means national provider identifier.

(0) OSC means Oregon specific code.

(p) PCE means physical capacity evaluation.

(q) WCE means work capacity evaluation.

(3) “Administrative review” means any decision making process of
the director requested by a party aggrieved with an action taken under these
rules except the hearing process described in OAR 436-001.

(4) An “ambulatory surgery center” (ASC) means:

(a) Any distinct entity licensed by the state of Oregon, and operated
exclusively for the purpose of providing surgical services to patients not
requiring hospitalization; or

(b) Any entity outside of Oregon similarly licensed, or certified by
Medicare or a nationally recognized agency as an ASC.

(5) “Attending physician” has the same meaning as described in ORS
656.005(12)(b). See “Matrix for Health Care Provider types” Appendix F.
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(6) “Authorized nurse practitioner” means a nurse practitioner
licensed under ORS 678.375 to 678.390 who has certified to the director
that the nurse practitioner has reviewed informational materials about the
workers’ compensation system provided by the director and has been
assigned an authorized nurse practitioner number by the director.

(7) “Board” means the Workers’ Compensation Board and includes its
Hearings Division.

(8) “Chart note” means a notation made in chronological order in a
medical record in which the medical service provider records such things
as subjective and objective findings, diagnosis, treatment rendered, treat-
ment objectives, and return to work goals and status.

(9) “Clinic” means a group practice in which several medical service
providers work cooperatively.

(10) “CMS form 2552” (Hospital and Hospital Health Care Complex
Cost Report) means the annual report a hospital makes to Medicare.

(11) “Current procedural terminology” or “CPT”® means the Current
Procedural Terminology codes and terminology most recently published by
the American Medical Association unless otherwise specified in these rules.

(12) “Days” means calendar days.

(13) “Division” means the Workers’ Compensation Division of the
Department of Consumer and Business Services.

(14) “Enrolled” means an eligible worker has received notification
from the insurer that the worker is being required to receive treatment under
the provisions of an MCO. However, a worker may not be enrolled who
would otherwise be subject to an MCO contract if the worker’s primary res-
idence is more than 100 miles outside the managed care organization’s cer-
tified geographical service area.

(15) “Fee discount agreement” means a direct contract entered into
between a medical service provider or clinic and an insurer to discount fees
to the medical service provider or clinic under OAR 436-009-0018.

(16) “Hearings division” means the Hearings Division of the
Workers’ Compensation Board.

(17) “Hospital” means an institution licensed by the State of Oregon
as a hospital.

(a) “Inpatient” means a patient who is admitted to a hospital prior to
and extending past midnight for treatment and lodging.

(b) “Outpatient” means a patient not admitted to a hospital prior to
and extending past midnight for treatment and lodging. Medical services
provided by a health care provider such as emergency room services, obser-
vation room, or short stay surgical treatments which do not result in admis-
sion are also considered outpatient services.

(18) “Initial claim” means the first open period on the claim immedi-
ately following the original filing of the occupational injury or disease
claim until the worker is first declared to be medically stationary by an
attending physician or authorized nurse practitioner. For nondisabling
claims, the “initial claim” means the first period of medical treatment
immediately following the original filing of the occupational injury or dis-
ease claim ending when the attending physician or authorized nurse practi-
tioner does not anticipate further improvement or need for medical treat-
ment, or there is an absence of treatment for an extended period.

(19) “Insurer” means the State Accident Insurance Fund Corporation;
an insurer authorized under ORS chapter 731 to transact workers’ compen-
sation insurance in the state; or, an employer or employer group that has
been certified under ORS 656.430 meeting the qualifications of a self-
insured employer under ORS 656.407.

(20) “Interim medical benefits” means those services provided under
ORS 656.247 on initial claims with dates of injury on or after January 1,
2002, that are not denied within 14 days of the employer’s notice of the
claim.

(21) “Interpreter” means a person who:

(a) Provides oral or sign language translation; and

(b) Owns, operates, or works for a business that receives income for
providing oral or sign language translation. It does not include a medical
provider, medical provider’s employee, or a family member or friend of the
patient.

(22) “Interpreter services” means the act of orally translating between
a medical provider and a patient who speak different languages, including
sign language. It includes reasonable time spent waiting at the location for
the medical provider to examine or treat the patient as well as reasonable
time spent on necessary paperwork for the provider’s office.

(23) “Mailed or mailing date,” for the purposes of determining time-
liness under these rules, means the date a document is postmarked.
Requests submitted by facsimile or “fax” are considered mailed as of the
date printed on the banner automatically produced by the transmitting fax
machine. Hand-delivered requests will be considered mailed as of the date
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stamped by the Workers’ Compensation Division. Phone or in-person
requests, where allowed under these rules, will be considered mailed as of
the date of the request.

(24) “Managed care organization” or “MCO” means an organization
formed to provide medical services and certified in accordance with OAR
chapter 436, division 015.

(25) “Medical provider” means a medical service provider, a hospital,
medical clinic, or vendor of medical services.

(26) “Medical service” means any medical treatment or any medical,
surgical, diagnostic, chiropractic, dental, hospital, nursing, ambulances,
and other related services, and drugs, medicine, crutches and prosthetic
appliances, braces and supports and where necessary, physical restorative
services.

(27) “Medical service provider” means a person duly licensed to prac-
tice one or more of the healing arts.

(28) “Medical treatment” means the management and care of a patient
for the purpose of combating disease, injury, or disorder. Restrictions on
activities are not considered treatment unless the primary purpose of the
restrictions is to improve the worker’s condition through conservative care.

(29) “Parties” mean the worker, insurer, MCO, attending physician,
and other medical provider, unless a specific limitation or exception is
expressly provided for in the statute.

(30) “Physical capacity evaluation” means an objective, directly
observed, measurement of a patient’s ability to perform a variety of physi-
cal tasks combined with subjective analyses of abilities by patient and eval-
uator. Physical tolerance screening, Blankenship’s Functional Evaluation,
and Functional Capacity Assessment will be considered to have the same
meaning as Physical Capacity Evaluation.

(31) “Provider network” means a health service intermediary other
than an MCO that facilitates transactions between medical providers and
insurers through a series of contractual arrangements.

(32) “Report” means medical information transmitted in written form
containing relevant subjective or objective findings. Reports may take the
form of brief or complete narrative reports, a treatment plan, a closing
examination report, or any forms as prescribed by the director.

(33) “Residual functional capacity” means a patient’s remaining abil-
ity to perform work-related activities. A residual functional capacity evalu-
ation includes, but is not limited to, capability for lifting, carrying, pushing,
pulling, standing, walking, sitting, climbing, balancing, bending/stooping,
twisting, kneeling, crouching, crawling, and reaching, and the number of
hours per day the patient can perform each activity.

(34) “Specialist physician” means a licensed physician who qualifies
as an attending physician and who examines a patient at the request of the
attending physician or authorized nurse practitioner to aid in evaluation of
disability, diagnosis, and/or provide temporary specialized treatment. A
specialist physician may provide specialized treatment for the compensable
injury or illness and give advice or an opinion regarding the treatment being
rendered, or considered, for a patient’s compensable injury.

(35) “Type A attending physician” means an attending physician
under ORS 656.005(12)(b)(A). See “Matrix for Health Care Provider
Types” Appendix F.

(36) “Type B attending physician” means an attending physician
under ORS 656.005(12)(b)(B). See “Matrix for Health Care Provider
Types” Appendix F.

(37) “Usual fee” means the medical provider’s fee charged to the gen-
eral public for a given service.

(38) “Work capacity evaluation” means a physical capacity evaluation
with special emphasis on the ability to perform a variety of vocationally
oriented tasks based on specific job demands. Work Tolerance Screening
will be considered to have the same meaning as Work Capacity Evaluation.

(39) “Work hardening” means an individualized, medically pre-
scribed and monitored, work oriented treatment process. The process
involves the patient participating in simulated or actual work tasks that are
structured and graded to progressively increase physical tolerances, stami-

na, endurance, and productivity to return the patient to a specific job.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.000 et seq., 656.005, 656.726(4)
Hist.: WCD 12-1996, . 5-6-96, cert. ef. 6-1-96; WCD 20-1996, f. 10-2-96, cert. ef. 1-1-97;
WCD 5-1998, f. 4-3-98, cert. ef. 7-1-98; WCD 9-1999, f. 5-27-99, cert. ef. 7-1-99; WCD 3-
2002, f. 2-25-02 cert. ef. 4-1-02; WCD 6-2003, f. 5-28-03, cert. ef. 7-1-03; WCD 3-2004, f.
3-5-04 cert. ef. 4-1-04; WCD 3-2006, f. 3-14-06, cert. ef. 4-1-06; WCD 2-2007, f. 5-23-07,
cert. ef. 7-1-07; WCD 10-2007, f. 11-1-07, cert. ef. 1-1-08; WCD 5-2008, f. 12-15-08, cert.
ef. 1-1-09; WCD 3-2010, f. 5-28-10, cert. ef. 7-1-10; WCD 1-2011, f. 3-1-11, cert. ef. 4-1-
11; WCD 3-2014, f. 3-12-14, cert. ef. 4-1-14; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15
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436-010-0005
Definitions

For the purpose of these rules, OAR 436-009, and OAR 436-015,
unless the context otherwise requires:

(1) “Administrative Review” means any decision making process of
the director requested by a party aggrieved with an action taken under these
rules except the hearing process described in OAR 436-001.

(2) “Attending Physician,” unless otherwise provided by a Managed
Care Organization contract, has the same meaning as described in ORS
656.005(12)(b). See “Matrix for Health Care Provider types” Appendix A.

(3) “Authorized nurse practitioner” means a nurse practitioner
licensed under ORS 678.375 to 678.390 who has certified to the director
that the nurse practitioner has reviewed informational materials about the
workers’ compensation system provided by the director and has been
assigned an authorized nurse practitioner number by the director.

(4) “Board” means the Workers” Compensation Board and includes its
Hearings Division.

(5) “Chart note” means a notation made in chronological order in a
medical record in which the medical service provider records such things
as subjective and objective findings, diagnosis, treatment rendered, treat-
ment objectives, and return to work goals and status.

(6) “Coordinated Health Care Program” means an employer program
providing for the coordination of a separate policy of group health insur-
ance coverage with the medical portion of workers’ compensation cover-
age, for some or all of the employer’s workers, which provides the worker
with health care benefits even if a worker’s compensation claim is denied.

(7) “Current Procedural Terminology” or “CPT”® means the Current
Procedural Terminology codes and terminology most recently published by
the American Medical Association unless otherwise specified in these rules.

(8) “Customary Fee” means a fee that falls within the range of fees
normally charged for a given service.

(9) “Days” means calendar days.

(10) “Direct control and supervision” means the physician is on the
same premises, at the same time, as the person providing a medical service
ordered by the physician. The physician can modify, terminate, extend, or
take over the medical service at any time.

(11) “Direct medical sequela” means a condition that is clearly estab-
lished medically and originates or stems from an accepted condition. For
example: The accepted condition is low back strain with herniated disc at
L4-5. The worker develops permanent weakness in the leg and foot due to
the accepted condition. The weakness is considered a “direct medical
sequela.”

(12) “Division” means the Workers’ Compensation Division of the
Department of Consumer and Business Services.

(13) “Eligible” means an injured worker who has filed a claim and is
employed by an employer who is located in an MCO’s authorized geo-
graphical service area, covered by an insurer who has a contract with that
MCO. “Eligible” also includes a worker with an accepted claim having a
date of injury prior to contract when that worker’s employer later becomes
covered by an MCO contract.

(14) “Enrolled” means an eligible injured worker has received notifi-
cation from the insurer that the worker is being required to treat under the
auspices of the MCO. However, a worker may not be enrolled who would
otherwise be subject to an MCO contract if the worker’s primary residence
is more than 100 miles outside the managed care organization’s certified
geographical service area.

(15) “Health Care Practitioner or Health Care Provider” has the same
meaning as a “medical service provider.”

(16) “HCFA form 2552” (Hospital Care Complex Cost Report) means
the annual report a hospital makes to Medicare.

(17) “Hearings Division” means the Hearings Division of the
Workers’ Compensation Board.

(18) “Home Health Care” means medically necessary medical and
medically related services provided in the injured worker’s home environ-
ment. These services might include, but are not limited to, nursing care,
medication administration, personal hygiene, or assistance with mobility
and transportation.

(19) “Hospital” means an institution licensed by the State of Oregon
as a hospital.

(20) ICD-9-CM means International Classification of Diseases, Ninth
Revision, Clinical Modification, Vol. 1,2 & 3 by US Department of Health
and Human Services.

(21) ICD-10-CM means International Classification of Diseases,
Tenth Revision, Clinical Modification.
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(22) “Initial Claim” means the first open period on the claim imme-
diately following the original filing of the occupational injury or disease
claim until the worker is first declared to be medically stationary by an
attending physician or authorized nurse practitioner. For nondisabling
claims, the “initial claim” means the first period of medical treatment
immediately following the original filing of the occupational injury or dis-
ease claim ending when the attending physician or authorized nurse practi-
tioner does not anticipate further improvement or need for medical treat-
ment, or there is an absence of treatment for an extended period.

(23) “Inpatient” means an injured worker who is admitted to a hospi-
tal prior to and extending past midnight for treatment and lodging.

(24) “Insurer” means the State Accident Insurance Fund Corporation;
an insurer authorized under ORS chapter 731 to transact workers’ compen-
sation insurance in the state; or, an employer or employer group that has
been certified under ORS 656.430 meeting the qualifications of a self-
insured employer under ORS 656.407.

(25) “Interim Medical Benefits” means those services provided under
ORS 656.247 on initial claims with dates of injury on or after January 1,
2002 that are not denied within 14 days of the employer’s notice of the
claim.

(26) “Mailed or Mailing Date,” for the purposes of determining time-
liness under these rules, means the date a document is postmarked.
Requests submitted by facsimile or “fax” are considered mailed as of the
date printed on the banner automatically produced by the transmitting fax
machine. Hand-delivered requests will be considered mailed as of the date
stamped or punched in by the Workers’ Compensation Division. Phone or
in-person requests, where allowed under these rules, will be considered
mailed as of the date of the request.

(27) “Managed Care Organization” or “MCQO” means an organization
formed to provide medical services and certified in accordance with OAR
chapter 436, division 015.

(28) “Medical Evidence” includes, but is not limited to: expert writ-
ten testimony; written statements; written opinions, sworn affidavits, and
testimony of medical professionals; records, reports, documents, laborato-
ry, Xx-ray and test results authored, produced, generated, or verified by med-
ical professionals; and medical research and reference material utilized,
produced, or verified by medical professionals who are physicians or med-
ical record reviewers in the particular case under consideration.

(29) “Medical Service” means any medical treatment or any medical,
surgical, diagnostic, chiropractic, dental, hospital, nursing, ambulances,
and other related services, and drugs, medicine, crutches and prosthetic
appliances, braces and supports and where necessary, physical restorative
services.

(30) “Medical Service Provider” means a person duly licensed to
practice one or more of the healing arts.

(31) “Medical Provider” means a medical service provider, a hospital,
medical clinic, or vendor of medical services.

(32) “Medical Treatment” means the management and care of a
patient for the purpose of combating disease, injury, or disorder.
Restrictions on activities are not considered treatment unless the primary
purpose of the restrictions is to improve the worker’s condition through
conservative care.

(33) “Outpatient” means a worker not admitted to a hospital prior to
and extending past midnight for treatment and lodging. Medical services
provided by a health care provider such as emergency room services, obser-
vation room, or short stay surgical treatments which do not result in admis-
sion are also considered outpatient services.

(34) “Parties” mean the worker, insurer, MCO, attending physician,
and other medical provider, unless a specific limitation or exception is
expressly provided for in the statute.

(35) “Physical Capacity Evaluation” means an objective, directly
observed, measurement of a worker’s ability to perform a variety of physi-
cal tasks combined with subjective analyses of abilities by worker and eval-
uator. Physical tolerance screening, Blankenship’s Functional Evaluation,
and Functional Capacity Assessment will be considered to have the same
meaning as Physical Capacity Evaluation.

(36) “Physical Restorative Services” means those services prescribed
by the attending physician or authorized nurse practitioner to address per-
manent loss of physical function due to hemiplegia, a spinal cord injury, or
to address residuals of a severe head injury. Services are designed to restore
and maintain the injured worker to the highest functional ability consistent
with the worker’s condition. Physical restorative services are not services
to replace medical services usually prescribed during the course of
recovery.
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(37) “Report” means medical information transmitted in written form
containing relevant subjective or objective findings. Reports may take the
form of brief or complete narrative reports, a treatment plan, a closing
examination report, or any forms as prescribed by the director.

(38) “Residual Functional Capacity” means an individual’s remaining
ability to perform work-related activities. A residual functional capacity
evaluation includes, but is not limited to, capability for lifting, carrying,
pushing, pulling, standing, walking, sitting, climbing, balancing, bend-
ing/stooping, twisting, kneeling, crouching, crawling, and reaching, and the
number of hours per day the worker can perform each activity.

(39) “Specialist Physician” means a licensed physician who qualifies
as an attending physician and who examines a worker at the request of the
attending physician or authorized nurse practitioner to aid in evaluation of
disability, diagnosis, or provide temporary specialized treatment. A special-
ist physician may provide specialized treatment for the compensable injury
or illness and give advice or an opinion regarding the treatment being ren-
dered, or considered, for a workers’ compensable injury.

(40) “Usual Fee” means the medical provider’s fee charged the gen-
eral public for a given service.

(41) “Work Capacity Evaluation” means a physical capacity evalua-
tion with special emphasis on the ability to perform a variety of vocation-
ally oriented tasks based on specific job demands. Work Tolerance
Screening will be considered to have the same meaning as Work Capacity
Evaluation.

(42) “Work Hardening” means an individualized, medically pre-
scribed and monitored, work oriented treatment process. The process
involves the worker participating in simulated or actual work tasks that are
structured and graded to progressively increase physical tolerances, stami-

na, endurance, and productivity to return the worker to a specific job.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.000 et seq. & 656.005
Hist.: WCB 4-1976, f. 10-20-76, ef. 11-1-76; WCD 7-1978(Admin), f. & ef. 6-5-78; WCD
2-1980(Admin), f. 1-28-80, ef. 2-1-80; WCD 5-1982(Admin), f. 2-23-82, ef. 3-1-82; WCD
1-1984(Admin), f. & ef. 1-16-84; WCD 2-1985(Admin), f. 4-29-85, ef. 6-3-85; Renumbered
from 436-069-0005, 5-1-85; WCD 6-1985(Admin), f. 12-10-85, ef. 1-1-86; WCD 4-
1986(Admin), f. 6-26-86, ef. 7-1-86; WCD 2-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 1-
1988, f. 1-20-88, cert. ef. 2-1-88; WCD 1-1990, f. 1-5-90, cert. ef. 2-1-90; WCD 12-
1990(Temp), f. 6-20-90, cert. ef. 7-1-90; WCD 14-1990(Temp), f. & cert. ef. 7-20-91; WCD
16-1990(Temp), f. & cert. ef. 8-17-90; WCD 30-1990, f. 12-10-90, cert. ef. 12-26-90; WCD
11-1992, f. 6-11-92, cert. ef. 7-1-92; WCD 13-1994, f. 12-20-94, cert. ef. 2-1-95; WCD 12-
1996, f. 5-6-96, cert. ef. 6-1-96; WCD 11-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 13-2001,
f. 12-17-01, cert. ef. 1-1-02; WCD 9-2002, f. 9-27-02, cert. ef. 11-1-02; WCD 14-
2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-04; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-
04; WCD 2-2005, f. 3-24-05, cert. ef. 4-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD
5-2006, f. 6-15-06, cert. ef. 7-1-06; WCD 11-2007, f. 11-1-07, cert. ef. 1-2-08; WCD 7-2013,
f. 11-12-13, cert. ef. 1-1-14; WCD 3-2014, f. 3-12-14, cert. ef. 4-1-14; WCD 1-2015, f. 1-29-
15, cert. ef. 3-1-15

436-010-0280
Determination of Impairment

(1) On disabling claims, when the worker becomes medically station-
ary, the attending physician must complete a closing exam or refer the
worker to a consulting physician for all or part of the closing exam. For
workers under the care of an authorized nurse practitioner or a type B
attending physician other than a chiropractic physician, the provider must
refer the worker to a type A attending physician to do a closing exam if
there is a likelihood the worker has permanent impairment. The closing
exam must be completed under OAR 436-030 and 436-035.

(2) The attending physician or authorized nurse practitioner has 14
days from the medically stationary date to send the closing report to the
insurer. Within eight days of the medically stationary date, the attending
physician may arrange a closing exam with a consulting physician. This
exam does not count as an IME or a change of attending physician.

(3) When an attending physician requests a consulting physician to do
the closing exam, the consulting physician has seven days from the date of
the exam to send the report for the concurrence or objections of the attend-
ing physician. The attending physician must also state, in writing, whether
they agree or disagree with all or part of the findings of the exam. Within
seven days of receiving the report, the attending physician must make any
comments in writing and send the report to the insurer. (See “Matrix for
Health Care Provider types” Appendix A)

(4) The attending physician must specify the worker’s residual func-
tional capacity or refer the worker for completion of a second level physi-
cal capacities exam or work capacities exam (as described in OAR 436-
009-0060) pursuant to the following:

(a) A physical capacities exam when the worker has not been released
to return to regular work, has not returned to regular work, has returned to
modified work, or has refused an offer of modified work.
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(b) A work capacities exam when there is question of the worker’s
ability to return to suitable and gainful employment. It may also be required
to specify the worker’s ability to perform specific job tasks.

(5) If the insurer issues a major contributing cause denial on the
accepted claim and the worker is not medically stationary, the attending
physician must do a closing exam. An authorized nurse practitioner or a
type B attending physician other than a chiropractic physician must refer
the worker to a type A attending physician for a closing exam. (See “Matrix
for Health Care Provider types” Appendix A)

(6) The closing report must include all of the following:

(a) Findings of permanent impairment.

(A) In initial injury claims. In an initial injury claim, the closing
report must include objective findings of any permanent impairment that is
caused in any part by an accepted condition, a direct medical sequela of an
accepted condition, or a condition directly resulting from the work injury.

(B) In new or omitted condition claims. In a new or omitted condition
claim, the closing report must include objective findings of any permanent
impairment that is caused in any part by an accepted new or omitted con-
dition or a direct medical sequela of an accepted new or omitted condition.

(C) In aggravation claims. In an aggravation claim, the closing report
must include objective findings of any permanent impairment that is caused
in any part by an accepted worsened condition or a direct medical sequela
of an accepted worsened condition.

(D) In occupational disease claims. In an occupational disease claim,
the closing report must include objective findings of any permanent impair-
ment that is caused in any part by an accepted occupational disease or a
direct medical sequela of an accepted occupational disease.

(b) Findings documenting permanent work restrictions.

(A) Release to regular work. If the worker has no permanent work
restriction, the closing report must include a statement indicating that:

(i) The worker has no permanent work restriction; or

(ii) The worker is released, without restriction, to the job held at the
time of injury.

(B) In initial injury claims. In an initial injury claim, the closing report
must include objective findings documenting any permanent work restric-
tion that:

(i) Prevents the worker from returning to the job held at the time of
injury; and

(ii) Is caused in any part by an accepted condition, a direct medical
sequela of an accepted condition, or a condition directly resulting from the
work injury.

(C) In new or omitted condition claims. In a new or omitted condition
claim, the closing report must include objective findings documenting any
permanent work restriction that:

(i) Prevents the worker from returning to the job held at the time of
injury; and

(ii) Is caused in any part by an accepted new or omitted condition or
a direct medical sequela of an accepted new or omitted condition.

(D) In aggravation claims. In an aggravation claim, the closing report
must include objective findings documenting any permanent work restric-
tion that:

(i) Prevents the worker from returning to the job held at the time of
injury; and

(ii) Is caused in any part by an accepted worsened condition or a
direct medical sequela of an accepted worsened condition.

(E) In occupational disease claims. In an occupational disease claim,
the closing report must include objective findings documenting any perma-
nent work restriction that:

(i) Prevents the worker from returning to the job held at the time of
injury; and

(ii) Is caused in any part by an accepted occupational disease or a
direct medical sequela of an accepted occupational disease.

(c) Statements regarding the validity of impairment findings. A state-
ment regarding the validity of an impairment finding is required in the fol-
lowing circumstances:

(A) If the examining physician determines that a finding of impair-
ment is invalid, the closing report must include a statement that identifies
the basis for the determination that the finding is invalid.

(B) If the examining physician determines that a finding of impair-
ment is valid but the finding is not addressed by any applicable validity cri-
teria under Bulletin 239, the closing report must include a statement that
identifies the basis for the determination that the finding is valid.

(C) If the examining physician chooses to disregard applicable valid-
ity criteria under Bulletin 239 because the criteria are medically inappro-
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priate for the worker, the closing report must include a statement that
describes why the criteria would be inappropriate.

(7) The director may prescribe by bulletin what comprises a complete
closing report, including, but not limited to, those specific clinical findings
related to the specific body part or system affected. The bulletin may also
include the impairment reporting format or form to be used as a supplement

to the narrative report.

[ED. NOTE: Appendices referenced are available from the agency.]

Stat. Auth.: ORS 656.726(4) & 656.245(2)(b)

Stats. Implemented: ORS 656.245 & 656.252

Hist.: WCD 5-1982(Admin), f. 2-23-82, ef. 3-1-82; WCD 1-1984(Admin), f. & ef. 1-16-84;
Renumbered from 436-069-0601, 5-1-85; WCD 1-1990. f. 1-5-90. cert. ef. 2-1-90; WCD 12-
1990(Temp), f. 6-20-90, cert. ef. 7-1-90; WCD 30-1990, f. 12-10-90, cert. ef. 12-26-90;
WCD 11-1992,f.6-11-92, cert. ef. 7-1-92; WCD 13-1994, f. 12-20-94, cert. ef. 2-1-95; WCD
12-1996, f. 5-6-96, cert. ef. 6-1-96, Renumbered from 436-010-0080; WCD 11-1998, f. 12-
16-98, cert. ef. 1-1-99: WCD 13-2001, . 12-17-01, cert. ef. 1-1-02; WCD 14-2003(Temp), f.
12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 2-
2005, f. 3-24-05, cert. ef. 4-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 5-2006, f.
6-15-06, cert. ef. 7-1-06; WCD 11-2007, f. 11-1-07, cert. ef. 1-2-08; WCD 12-2007(Temp),
f. 12-14-07, cert. ef. 1-2-08 thru 6-29-08; WCD 2-2008, f. 6-13-08, cert. ef. 6-30-08; WCD
3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 5-2011, f. 11-18-11, cert. ef. 1-1-12; WCD 3-2014,
f.3-12-14, cert. ef. 4-1-14; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-030-0005
Definitions

Except where the context requires otherwise, the construction of these
rules is governed by the definitions given in the Workers’ Compensation
Law and as follows:

(1) “Authorized Nurse Practitioner” means a nurse practitioner
authorized to provide compensable medical services under ORS 656.245
and OAR 436-010.

(2) “Day” means calendar day unless otherwise specified (e.g.,
“working day”).

(3) “Direct medical sequela” means a condition that is clearly estab-
lished medically and originates or stems from an accepted condition. For
example: The accepted condition is low back strain with herniated disc at
L4-5. The worker develops permanent weakness in the leg and foot due to
the accepted condition. The weakness is considered a “direct medical
sequela.”

(4) “Director” means the director of the Department of Consumer and
Business Services, or the director’s delegate for the matter.

(5) “Division” means the Workers’ Compensation Division of the
Department of Consumer and Business Services.

(6) “Instant Fatality” means a compensable claim for death benefits
where the worker dies within 24 hours of the injury.

(7) “Insurer” means the State Accident Insurance Fund, an insurer
authorized under ORS Chapter 731 to transact workers’ compensation
insurance in Oregon, a self-insured employer, or a self-insured employer
group.

(8) “Mailed or Mailing Date,” for the purposes of determining timeli-
ness under these rules, means the date a document is postmarked. Requests
submitted by electronic transmission (by facsimile or “fax™) will be con-
sidered mailed as of the date printed on the banner automatically produced
by the transmitting fax machine. Hand-delivered requests will be consid-
ered mailed as of the date stamped or punched in by the Workers’
Compensation Division. Phone or in-person requests, where allowed under
these rules, will be considered mailed as of the date of the request.

(9) “Notice of Closure” means a notice to the worker issued by the
insurer to:

(a) Close an accepted disabling claim, including fatal claims;

(b) Correct, rescind, or rescind and reissue a Notice of Closure previ-
ously issued; or

(c) Reduce permanent total disability to permanent partial disability.

(10) “Reconsideration” means review by the director of an insurer’s
Notice of Closure.

(11) “Statutory closure date” means the date the claim satisfies the
criteria for closure under ORS 656.268(1)(b) and (c).

(12) “Statutory appeal period” means the time frame for appealing a
Notice of Closure or Order on Reconsideration.

(13) “Work disability,” for purposes of determining permanent dis-
ability, means the separate factoring of impairment as modified by age,
education, and adaptability to perform the job at which the worker was
injured.

(14) “Worksheet” means a summary of facts used to derive the awards

stated in the Notice of Closure.
Stat. Auth.: ORS 656.268, 656.726
Stats. Implemented: ORS 656.005, 656.268, 656.726
Hist.: WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78; WCD 4-1980(Admin), f. 3-20-80, ef. 4-
1-80; WCD 5-1981(Admin), 12-30-81, ef. 1-1-82; Renumbered from 436-065-0004, 5-1-85;
WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90;
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WCD 31-1990, f. 12-10-90, cert. ef. 12-26-90; WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95;
WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-
04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04, cert.
ef. 1-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-
10; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-030-0020
Requirements for Claim Closure

(1) Issuance of a Notice of Closure. Unless the worker is enrolled and
actively engaged in training, the insurer must issue a Notice of Closure on
an accepted disabling claim within 14 days when:

(a) Medical information establishes that there is sufficient informa-
tion to determine the extent of permanent disability and indicates that the
worker is medically stationary;

(b) The compensable injury is no longer the major contributing cause
of the worker’s combined or consequential condition(s), a major contribut-
ing cause denial has been issued, and there is sufficient information to
determine the extent of permanent disability;

(c) The worker fails to seek medical treatment for 30 days for reasons
within the worker’s control and the worker has been notified of pending
actions in accordance with these rules;

(d) The worker fails to attend a mandatory closing examination for
reasons within the worker’s control and the worker has been notified of
pending actions in accordance with these rules; or

(e) A worker receiving permanent total disability benefits has materi-
ally improved and is capable of regularly performing work at a gainful and
suitable occupation.

(2) Sufficient Information. For purposes of determining the extent of
permanent disability, “sufficient information” requires :a qualifying state-
ment of no permanent disability under subsection (a) of this section or a
qualifying closing report under subsection (b) of this section. Additional
documentation is required under subsection (c) of this section unless there
is clear and convincing evidence that an attending physician or authorized
nurse practitioner has released the worker to the job held at the time of
injury or that the worker has returned to the job held at the time of injury.

(a) Qualifying statements of no permanent disability. A statement
indicating that there is no permanent disability is sufficient if it meets all of
the following requirements:

(A) Qualified providers. An authorized nurse practitioner or attending
physician must provide or concur with the statement.

(B) Support by the medical record. The statement must be supported
by the medical record. If the medical record reveals otherwise, a closing
examination and report specified under subsection (b) of this section are
required.

(C) In initial injury claims. In an initial injury claim, the statement
must clearly indicate the following:

(i) There is no reasonable expectation of any permanent impairment
caused in any part by an accepted condition, a direct medical sequela of an
accepted condition, or a condition directly resulting from the work injury;
and

(ii) There is no reasonable expectation of any permanent work restric-
tion that:

(I) Prevents the worker from returning to the job held at the time of
injury; and

(IT) Is caused in any part by an accepted condition, a direct medical
sequela of an accepted condition, or a condition directly resulting from the
work injury.

(D) In new or omitted condition claims. In a new or omitted condition
claim, the statement must clearly indicate the following:

(i) There is no reasonable expectation of any permanent impairment
caused in any part by an accepted new or omitted condition or a direct med-
ical sequela of an accepted new or omitted condition; and

(i) There is no reasonable expectation of any permanent work restric-
tion that:

(I) Prevents the worker from returning to the job held at the time of
injury; and

(II) Is caused in any part by an accepted new or omitted condition or
a direct medical sequela of an accepted new or omitted condition.

(E) In aggravation claims. In an aggravation claim, the statement
must clearly indicate the following:

(i) There is no reasonable expectation of any permanent impairment
caused in any part by an accepted worsened condition or a direct medical
sequela of an accepted worsened condition; and

(ii) There is no reasonable expectation of any permanent work restric-
tion that:
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(I) Prevents the worker from returning to the job held at the time of
injury; and

(II) Is caused in any part by an accepted worsened condition or a
direct medical sequela of an accepted worsened condition.

(F) In occupational disease claims. In an occupational disease claim,
the statement must clearly indicate the following:

(i) There is no reasonable expectation of any permanent impairment
caused in any part by an accepted occupational disease or a direct medical
sequela of an accepted occupational disease; and

(ii) There is no reasonable expectation of any permanent work restric-
tion that:

(I) Prevents the worker from returning to the job held at the time of
injury; and

(II) Is caused in any part by an accepted occupational disease or a
direct medical sequela of an accepted occupational disease.

(b) Qualitying closing reports. A closing medical examination and
report are required if there is a reasonable expectation of permanent dis-
ability. A closing report is sufficient if it meets all of the following require-
ments:

(A) Qualified providers. A type A attending physician or a chiroprac-
tic physician serving as the attending physician must provide or concur
with the closing report.

(B) Release to regular work. If the worker has no permanent work
restriction, the closing report must include a statement indicating that:

(i) The worker has no permanent work restriction; or

(ii) The worker is released, without restriction, to the job held at the
time of injury.

(C) In initial injury claims. In an initial injury claim, the closing report
must include detailed documentation of all measurements, findings, and
limitations regarding:

(i) Any permanent impairment caused in any part by an accepted con-
dition, a direct medical sequela of an accepted condition, or a condition
directly resulting from the work injury; and

(ii) Any permanent work restriction that:

(I) Prevents the worker from returning to the job held at the time of
injury; and

(II) Is caused in any part by an accepted condition, a direct medical
sequela of an accepted condition, or a condition directly resulting from the
work injury.

(D) In new or omitted condition claims. In a new or omitted condition
claim, the closing report must include detailed documentation of all meas-
urements, findings, and limitations regarding:

(i) Any permanent impairment caused in any part by an accepted new
or omitted condition or a direct medical sequela of an accepted new or
omitted condition; and

(ii) Any permanent work restriction that:

(I) Prevents the worker from returning to the job held at the time of
injury; and

(II) Is caused in any part by an accepted new or omitted condition or
a direct medical sequela of an accepted new or omitted condition.

(E) In aggravation claims. In an aggravation claim, the closing report
must include detailed documentation of all measurements, findings, and
limitations regarding:

(i) Any permanent impairment caused in any part by an accepted
worsened condition or a direct medical sequela of an accepted worsened
condition; and

(ii) Any permanent work restriction that:

(I) Prevents the worker from returning to the job held at the time of
injury; and

(II) Is caused in any part by an accepted worsened condition or a
direct medical sequela of an accepted worsened condition.

(F) In occupational disease claims. In an occupational disease claim,
the closing report must include detailed documentation of all measure-
ments, findings, and limitations regarding:

(i) Any permanent impairment caused in any part by an accepted
occupational disease or a direct medical sequela of an accepted occupa-
tional disease; and

(i) Any permanent work restriction that:

(I) Prevents the worker from returning to the job held at the time of
injury; and

(II) Is caused in any part by an accepted occupational disease or a
direct medical sequela of an accepted occupational disease.

(c) Additional documentation. Unless there is clear and convincing
evidence that an attending physician or authorized nurse practitioner has
released the worker to the job held at the time of injury (for dates of injury
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on or after January 1, 2006) or that the worker has returned to the job held
at the time of injury, all of the following is required:

(A) An accurate description of the physical requirements of the work-
er’s job held at the time of injury, which has been provided by certified mail
to the worker and the worker’s legal representative, if any, either before
closing the claim or at the time the claim is closed;

(B) The worker’s wage established consistent with OAR 436-060;

(C) The worker’s date of birth;

(D) Except as provided in OAR 436-030-0015(4)(d), the worker’s
work history for the period beginning five years before the date of injury to
the mailing date of the Notice of Closure, including tasks performed or
level of SVP, and physical demands; and

(E) The worker’s level of formal education.

(3) When determining disability and issuing the Notice of Closure,
the insurer must apply all statutes and rules consistent with their provisions,
particularly as they relate to major contributing cause denials, worker’s fail-
ure to seek treatment, worker’s failure to attend a mandatory examination,
medically stationary status, temporary disability, permanent partial and
total disability, review of permanent partial and total disability.

(4) When issuing a Notice of Closure, the insurer must prepare and
attach a summary worksheet, “Notice of Closure Worksheet”, Form 440-
2807 (Form 2807), as described by bulletin of the director.

(5) The “Notice of Closure”, Form 440-1644 (Form 1644), is effec-
tive the date it is mailed to the worker and to the worker’s attorney if the
worker is represented, regardless of the date on the Notice itself.

(6) The notice must be in the form and format prescribed by the direc-
tor in these rules and include only the following:

(a) The worker’s name, address, and claim identification information;

(b) The appropriate dollar value of any individual scheduled or
unscheduled permanent disability based on the value per degree for injuries
occurring before January 1, 2005 or, for injuries occurring on or after
January 1, 2005, the appropriate dollar value of any “whole person” per-
manent disability, including impairment and work disability as determined
appropriate under OAR 436-035;

(c) The body part(s) awarded disability, coded to the table of body
part codes as prescribed by the director;

(d) The percentage of loss of the specific body part(s), including
either the number of degrees that loss represents as appropriate for injuries
occurring before January 1, 2005, or the percentage of the whole person the
worker’s loss represents as appropriate for injuries occurring on or after
January 1, 2005;

(e) If there is no permanent disability award for this Notice of
Closure, a statement to that effect;

(f) The duration of temporary total and temporary partial disability
compensation;

(g) The date the Notice of Closure was mailed;

(h) The medically stationary date or the date the claim statutorily
qualifies for closure under OAR 436-030-0035 or 436-030-0034;

(i) The date the worker’s aggravation rights end;

(j) The worker’s appeal rights;

(k) A statement that the worker has the right to consult with the
Ombudsman for Injured Workers;

(1) For claims with dates of injury before January 1, 2005, the rate in
dollars per degree at which permanent disability, if any, will be paid based
on date of injury as identified in Bulletin 111;

(m) For claims with dates of injury on or after January 1, 2005, the
state’s average weekly wage applicable to the worker’s date of injury;

(n) The worker’s return to work status;

(0) A general statement that the insurer has the authority to recover an
overpayment;

(p) A statement that the worker has the right to be represented by an
attorney; and

(q) A statement that the worker has the right to request a vocational
eligibility evaluation under ORS 656.340.

(7) The Notice of Closure (Form 440-1644) must be accompanied by
the following:

(a) The brochure “Understanding Claim Closure and Your Rights”;

(b) A copy of summary worksheet Form 2807 containing information
and findings which result in the data appearing on the Notice of Closure;

(c) An accurate description of the physical requirements of the work-
er’s job held at the time of injury unless it is not required under section
(2)(a) of this rule or it was previously provided under section (2)(b)(A) of
this rule;

(d) The Updated Notice of Acceptance at Closure which clearly iden-
tifies all accepted conditions in the claim and specifies those which have
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been denied and are on appeal or which were the basis for this opening of
the claim; and

(e) A cover letter that:

(A) Specifically explains why the claim has been closed (e.g., expira-
tion of a period of suspension without the worker resolving the problems
identified, an attending physician stating the worker is medically stationary,
worker failure to treat without attending physician authorization or estab-
lishing good cause for not treating, etc.);

(B) Lists and describes enclosed documents; and

(C) Notifies the worker about the end of temporary disability benefits,
if any, and the anticipated start of permanent disability benefits, if any.

(8) A copy of the Notice of Closure must be mailed to each of the fol-
lowing persons at the same time, with each copy clearly identifying the
intended recipient:

(a) The worker;

(b) The employer;

(c) The director; and

(d) The worker’s attorney, if the worker is represented.

(9) The worker’s copy of the Notice of Closure must be mailed by
both regular mail and certified mail return receipt requested.

(10) An insurer may use electronically produced Notice of Closure
forms if consistent with the form and format prescribed by the director.

(11) Insurers may allow adjustments of benefits awarded to the work-
er under the documentation requirements of OAR 436-060-0170 for the fol-
lowing purposes:

(a) To recover payments for permanent disability which were made
prematurely;

(b) To recover overpayments for temporary disability; and

(c) To recover overpayments for other than temporary disability such
as prepaid travel expenses where travel was not completed, prescription
reimbursements, or other benefits payable under ORS 656.001 to 656.794.

(12) The insurer may allow overpayments made on a claim with the
same insurer to be deducted from compensation to which the worker is enti-
tled but has not yet been paid.

(13) If after claim closure, the worker becomes enrolled and actively
engaged in an approved training program under OAR 436-120, a new
Notice of Closure must be issued consistent with the following:

(a) In claims with dates of injury on or after January 1, 2005, the
insurer must redetermine work disability when:

(A) The worker has ended training; and either

(B) The worker is medically stationary; or

(C) The claim otherwise qualifies for closure in accordance with these
rules.

(b) For claims with dates of injury before January 1, 2005, permanent
disability must be redetermined by the insurer when:

(A) The worker has ended training; and either

(B) The worker is medically stationary; or

(C) The claim otherwise qualifies for closure in accordance with these
rules, except

(D) When the worker became medically stationary after June 7, 1995
for a scheduled disability. Then the scheduled disability must remain
unchanged from the last award of compensation in that claim unless the
condition did not remain medically stationary through training.

(c) For claims with dates of injury before January 1, 2005, if the
worker has remained medically stationary throughout training and the clos-
ing examination is six months old or older, a current medical examination
is required for redetermination unless the worker’s attending physician pro-
vides a written statement that there has been no change in the worker’s
accepted condition since the previous closing examination.

(14) When, after a claim is closed, the insurer changes or is ordered
to change the worker’s weekly wage upon which calculation of the work
disability portion of a permanent disability award may be based, the insur-
er must notify the parties and the division of the change and the effect of
the change on any permanent disability award. For purposes of this rule, the
insurer must complete Form 440-1502 consistent with the instructions of

the director and distribute it within 14 days of the change.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 656.268, 656.726
Stats. Implemented: ORS 656.210, 656.212, 656.214, 656.268, 656.726, 656.745
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0006, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88;
WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90; WCD 31-1991, f. 12-10-90, cert. ef. 12-26-
90; WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95;
WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD
9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 11-
2007, f. 11-1-07, cert. ef. 1-2-08; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-100; WCD 1-2015,
f. 1-29-15, cert. ef. 3-1-15
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436-030-0034
Administrative Claim Closure

(1) The insurer must close a claim when the worker is not medically
stationary and the worker fails to seek treatment for more than 30 days
without the instruction or approval of the attending physician or authorized
nurse practitioner and for reasons within the worker’s control. In order to
close a claim under this section, the insurer must:

(a) Wait for the 30-day lack of treatment period to expire or any addi-
tional time period recommended by the attending physician or authorized
nurse practitioner before sending the worker written notification by certi-
fied mail informing the worker of the following:

(A) The worker’s responsibility to seek medical treatment in a timely
manner;

(B) The consequences for failing to seek treatment in a timely man-
ner which include, but are not limited to, claim closure and possible loss or
reduction of a disability award; and

(C) The claim will be closed unless the worker establishes within 14
days that:

(i) Treatment has resumed by attending an existing appointment or
scheduling a new appointment; or

(ii) The reasons for not treating were outside the worker’s control.

(b) Wait the 14 day period given in the notification letter to allow the
worker to provide evidence that the lack of treatment was either authorized
by the attending physician or authorized nurse practitioner or beyond the
worker’s control.

(c) Determine whether claim closure is appropriate based on the
information received.

(d) Rate all permanent disability apparent in the record (e.g., irre-
versible findings) at the time of claim closure.

(e) Use 30 days from the last treatment provided or any additional
time period authorized by the attending physician or authorized nurse prac-
titioner as the date the claim qualifies for closure on the Notice of Closure.

(2) Regardless of whether the worker is medically stationary, the
insurer must close a claim when a worker has not sought treatment for more
than 30 days with a health care provider authorized under ORS 656.005 and
656.245 (e.g., a worker enrolled in a managed care organization (MCO)
who treats with a physician outside the MCO is not treating with an author-
ized health care provider). To close a claim under this section, the insurer
must follow the requirements in section (1) of this rule and inform the
worker that the reason for the impending closure is because the worker
failed to treat with an authorized health care provider.

(3) A claim must be closed when the worker fails to attend a manda-
tory closing examination for reasons within the worker’s control. To close
a claim under this section, the insurer must:

(a) Inform the worker in writing sent by certified mail, at least 10 days
prior to the mandatory closing examination of:

(A) The date, time, and place of the examination;

(B) The worker’s responsibility to attend the examination;

(C) The consequences for failing to attend, which include, but are not
limited to, claim closure and the possible loss or reduction of a disability
award; and

(D) The worker’s responsibility to provide information to the insurer
regarding why the examination was not attended, if the reason was beyond
the worker’s control.

(b) Wait 7 days from the date of the missed exam to allow the work-
er to demonstrate good cause for failing to attend before closing the claim.

(c) Use the date of the failed mandatory closing examination as the
date the claim qualifies for closure on the Notice of Closure.

(4) The insurer may close the claim under section (1) of this rule,
regardless of whether the worker is medically stationary, when a closing
exam has been scheduled between a worker and attending physician direct-
ly and the worker fails to attend the examination.

(5) A claim may be closed when the worker is not medically station-
ary and a major contributing cause denial has been issued on an accepted
combined condition.

(a) The major contributing cause denial must inform the worker that
claim closure may result from the issuance of the denial and provide all
other information required by these rules.

(b) When a major contributing cause denial has been issued following
the acceptance of a combined condition, the date the claim qualifies for clo-
sure is the date the insurer receives sufficient information to determine the
extent of any permanent disability under OAR 436-030-0020(2) or the date
of the denial, whichever is later.

(6) When two or more of the above events occur concurrently, the ear-
liest date the claim qualifies for closure is used to close the claim.
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(7) The attending physician or authorized nurse practitioner must be
copied on all notification and denial letters applicable to this rule.

(8) When the director has issued a suspension order under OAR 436-
060-0095 or 436-060-0105, the date the claim qualifies for closure is the

date of the suspension order.

Stat. Auth.: ORS 656.262, 656.268, 656.726

Stats. Implemented: ORS 656.268, 656.726

Hist.: WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90; WCD 31-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, . 11-18-94, cert. ef. 1-
1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-
98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 14-2003(Temp), f. 12-15-03, cert. ef.
1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04,
cert. ef. 1-1-05; WCD 11-2007, f. 11-1-07, cert. ef. 1-2-08; WCD 3-2009, f. 12-1-09, cert. ef.
1-1-10; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-030-0035
Determining Medically Stationary Status

(1) A worker is medically stationary in the following circumstances:

(a) In initial injury claims. In an initial injury claim, a worker is med-
ically stationary when the attending physician, authorized nurse practition-
er, or a preponderance of medical opinion declares that all accepted condi-
tions, direct medical sequela of accepted conditions, and conditions direct-
ly resulting from the work injury are either “medically stationary” or “med-
ically stable” or when the provider uses other language meaning the same
thing.

(b) In new or omitted condition claims. In a new or omitted condition
claim, a worker is medically stationary when the attending physician,
authorized nurse practitioner, or a preponderance of medical opinion
declares that all accepted new or omitted conditions and direct medical
sequela of accepted new or omitted conditions are either “medically sta-
tionary” or “medically stable” or when the provider uses other language
meaning the same thing.

(c) In aggravation claims. In an aggravation claim, a worker is med-
ically stationary when the attending physician, authorized nurse practition-
er, or a preponderance of medical opinion declares that all accepted wors-
ened conditions and direct medical sequela of accepted worsened condi-
tions are either “medically stationary” or “medically stable” or when the
provider uses other language meaning the same thing.

(d) In occupational disease claims. In an occupational disease claim,
a worker is medically stationary when the attending physician, authorized
nurse practitioner, or a preponderance of medical opinion declares that all
accepted occupational diseases and direct medical sequela of accepted
occupational diseases are either “medically stationary” or “medically sta-
ble” or when the provider uses other language meaning the same thing.

(2) When there is a conflict in the medical opinions as to whether a
worker is medically stationary, more weight is given to medical opinions
that are based on the most accurate history, on the most objective findings,
on sound medical principles, and clear and concise reasoning.

(3) Where there is not a preponderance of medical opinion stating a
worker is or is not medically stationary, deference will generally be given
to the opinion of the attending physician. However, in cases where expert
analysis is important, deference is given to the opinion of the physician
with the greatest expertise in, and understanding of, the worker’s medical
condition.

(4) When there is a conflict as to the date upon which a worker
became medically stationary, the following conditions govern the determi-
nation of the medically stationary date. The date a worker is medically sta-
tionary is the earliest date that a preponderance is established under sec-
tions (1) and (2) of this rule. The date of the examination, not the date of
the report, controls the medically stationary date.

(5) The insurer must request the attending physician, as defined in
ORS 656.005(12)(b)(A), to concur or comment when the attending physi-
cian arranges or refers the worker for a closing examination with another
physician to determine the extent of impairment or when the insurer refers
a worker for an independent medical examination. A concurrence with
another physician’s report is an agreement in every particular, including the
medically stationary impression and date, unless the physician expressly
states to the contrary and explains the reasons for disagreement.
Concurrence cannot be presumed in the absence of the attending physi-
cian’s response.

(6) A worker is medically stationary on the date of the examination
when so specified by a physician. When a specific date is not indicated, a
worker is presumed medically stationary on the date of the last examina-
tion, prior to the date of the medically stationary opinion. Physician pro-
jected medically stationary dates cannot be used to establish a medically
stationary date.

(7) If the worker is incarcerated or confined in some other manner and
unable to freely seek medical treatment, the insurer must arrange for med-
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ical examinations to be completed at the facility where the worker is locat-
ed or at some other location accessible to the worker.

(8) If a worker dies and the attending physician has not established a
medically stationary date, for purposes of claim closure, the medically sta-

tionary date is the date of death.
Stat. Auth.: ORS 656.268, 656.726
Stats. Implemented: ORS 656.268
Hist.: WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90; WCD 31-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, . 11-18-94, cert. ef. 1-
1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-
98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 14-2003(Temp), f. 12-15-03, cert. ef.
1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04,
cert. ef. 1-1-05; WCD 11-2007, f. 11-1-07, cert. ef. 1-2-08; WCD 3-2009, f. 12-1-09, cert. ef.
1-1-10; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-030-0065
Review of Permanent Total Disability Awards

(1) The insurer must reexamine each permanent total disability claim
at least once every two years or when requested to do so by the director to
determine if the worker has materially improved, either medically or voca-
tionally, and is capable of regularly performing work at a suitable and gain-
ful occupation. The insurer must notify the worker and the worker’s attor-
ney if the worker is represented whenever the insurer intends to reexamine
the worker’s permanent total disability status. Workers who fail to cooper-
ate with the reexamination may have benefits suspended under OAR 436-
060-0095.

(2) A worker receiving permanent total disability benefits must sub-
mit to a vocational evaluation, if requested by the director, insurer, or self-
insured employer under ORS 656.206(8).

(3) Any decision by the insurer to reduce permanent total disability
must be communicated in writing to the worker, and to the worker’s attor-
ney if the worker is represented, and accompanied by documentation sup-
porting the insurer’s decision. That documentation must include: medical
reports, including sufficient information necessary to determine the extent
of permanent partial disability, vocational and investigation reports (includ-
ing visual records, if available) that demonstrate the worker’s ability to reg-
ularly perform a suitable and gainful occupation, and all other applicable
evidence.

(4) An award of permanent total disability for scheduled injuries
before July 1, 1975, may be considered for reduction only when the insur-
er has evidence that the medical condition has improved.

(5) Except for section (4) of this rule, an award of permanent total dis-
ability may be reduced only when the insurer has a preponderance of evi-
dence that the worker has materially improved, either medically or voca-
tionally, and is regularly performing work at a suitable and gainful occupa-
tion or is currently capable of doing so. Preexisting disability must be
included in redetermination of the worker’s permanent total disability sta-
tus.

(6) When the insurer reduces a permanent total disability claim, the
insurer must, based upon sufficient information to determine the extent of
permanent partial disability, issue a Notice of Closure that reduces the per-
manent total disability and awards permanent partial disability, if any.

(7) Notices of Closure reducing permanent total disability are appeal-
able to the Hearings Division.

(8) I a worker is receiving permanent total disability benefits and sus-
tains a new compensable injury, the worker is eligible for additional bene-
fits for the new compensable injury, except that the worker’s eligibility for
compensation for the new compensable injury is limited to medical bene-
fits under ORS 656.245 and permanent partial disability benefits for

impairment, as determined in the manner set forth in ORS 656.214(2).
Stat. Auth.: ORS 656.268, 656.726
Stats. Implemented: ORS 656.206, 656.214, 656.268, 656.283, 656.319, 656.325, 656.331,
656.726
Hist.: WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 31-1990, f. 12-10-90, cert. ef. 12-26-90;
WCD 5-1992,f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD
8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98; WCD 9-
2000, f. 11-13-00, cert. ef. 1-1-01; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 8-2005,
f. 12-6-05, cert. ef. 1-1-06; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 1-2015, f. 1-29-
15, cert. ef. 3-1-15

436-030-0135
Reconsideration Procedure

(1) Within 14 days from the date of the director’s notice of the start of
the reconsideration proceeding, the insurer must provide the director and
the worker or the worker’s attorney, in chronological order by document
date, all documents pertaining to the claim which include, but are not lim-
ited to, the complete medical record and all official action and notices on
the claim.

(2) The request for reconsideration and all other information submit-
ted to the director by any party during the reconsideration process must be
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copied to all interested parties. Failure to comply with this requirement may
result in the information not being included as part of the record on recon-
sideration.

(3) The director may issue an order rescinding a Notice of Closure if
any of the following apply:

(a) The claim is not closed as prescribed by rule.

(b) In a claim closed under ORS 656.268(1)(a), the worker was not
medically stationary at the time of claim closure.

(c) In a claim closed under ORS 656.268(1)(a) or 656.268(1)(b), the
claim was closed without sufficient information to determine the extent of
permanent disability under OAR 436-030-0020(2).

(d) In a claim closed under ORS 656.268(1)(c), the claim was not
closed in strict compliance with OAR 436-030-0034.

(4) When a worker has requested and cashed a lump sum payment,
under ORS 656.230, of an award granted by a Notice of Closure, the direc-
tor will not consider the adequacy of that award in a reconsideration pro-
ceeding.

(5) When a new condition is accepted after a prior claim closure, and
the newly accepted condition is subsequently closed, the director and the
parties may mutually agree to consolidate requests for review of the clo-
sures into one reconsideration proceeding, provided the director has juris-
diction and neither of the closures have become final by operation of law.

(6) The reconsideration order may affirm, reduce, or increase the
compensation awarded by the Notice of Closure.

(7) After the reconsideration order has been issued and before the end
of the 30-day appeal period for the order on reconsideration, if a party dis-
covers that additional documents were not provided by the opposing party
in accordance with this rule, the Order on Reconsideration may be abated
and withdrawn to give the party an opportunity to respond to the new infor-

mation.
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.268
Hist.. WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-
96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01;
WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 14-2003(Temp), f.
12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-
2004, f. 10-26-04, cert. ef. 1-1-05; WCD 11-2007, f. 11-1-07, cert. ef. 1-2-08; WCD 3-2009,
f. 12-1-09, cert. ef. 1-1-10; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-030-0165
Medical Arbiter Examination Process

(1) The director will select a medical arbiter physician or a panel of
physicians in accordance with ORS 656.268(8)(d).

(a) Any party that objects to a physician on the basis that the physi-
cian is not qualified under ORS 656.005(12)(b) must notify the director of
the specific objection before the examination. If the director determines
that the physician is not qualified to be a medical arbiter on the specific
case, an examination will be scheduled with a different physician.

(b) When the worker resides outside the state of Oregon, a medical
arbiter examination may be scheduled out-of-state with a physician who is
licensed within that state to provide medical services in the same manner as
required by ORS 656.268(8).

(c) Arbiters or panel members will not include any health care
provider whose examination or treatment is the subject of the review.

(d) The insurer must pay all costs related to the completion of the
medical arbiter process in this rule.

(2) If the director determines there are enough appropriate physicians
available to create a list of possible arbiters and it is practicable, each party
will be given the opportunity to agree on a physician and to remove one
physician from the list through the process described below:

(a) The director will send the list to the parties electronically or by
overnight mail.

(b) If the parties agree on a physician, every party must send a signed,
written notice of that choice to the director.

(c) A party can remove a physician from the list, even when the par-
ties have agreed on a physician to conduct the exam, by submitting a
signed, written notice of that choice to the director.

(d) To be effective, the written notice of agreement on or rejection of
a physician must be received by the director within three working days of
the date the director sent the list.

(3) The worker’s disability benefits will be suspended when the direc-
tor determines the worker failed to attend or cooperate with the medical
arbiter examination, unless the worker establishes a “good cause” reason
for missing the examination or for not cooperating with the arbiter. The
worker must call the director within 24 hours of the missed examination to
provide any “good cause” reason.
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(a) Notice of the examination will be considered adequate notice if the
appointment letter is mailed to the last known address of the worker and to
the worker’s attorney, if the worker is represented.

(b) For the purposes of this rule, non-cooperation includes, but is not
limited to, refusal to complete any reasonable action necessary to evaluate
the worker’s impairment. However, it does not include circumstances such
as a worker’s inability to carry out any part of the examination due to exces-
sive pain or when the physician reports the findings as medically invalid.

(c) Failure of the worker to respond within the time frames outlined
in statute for completion of the reconsideration proceeding may be consid-
ered a failure to establish “good cause.”

(4) If a worker misses the medical arbiter examination, the director
will determine whether or not there was a “good cause” reason for missing
the examination.

(5) Upon determination that there was not a “good cause” reason for
missing the examination, or that the worker failed to cooperate with the
arbiter, the worker’s disability benefits will be suspended and the reconsid-
eration proceeding postponed for up to an additional 60 days.

(6) The suspension will be lifted if any of the following occur during
the additional 60-day postponement period:

(a) The worker establishes a “good cause” reason for missing or fail-
ing to cooperate with the examination;

(b) The worker withdraws the request for reconsideration; or

(c) The worker attends and cooperates with a rescheduled arbiter
examination.

(7) If none of the events that end the suspension under section (6) of
this rule occur before the expiration of the 60-day additional postponement,
the suspension of benefits will remain in effect.

(8) The medical arbiter or panel of medical arbiters must perform a
record review or examine the worker as requested by the director and per-
form such tests as may be reasonable and necessary to establish the work-
er’s impairment.

(a) The parties must submit to the director any issues they wish the
medical arbiter or panel of medical arbiters to address within 14 days of the
date of the director’s notice of the start of the reconsideration proceeding.
The parties must not submit issues directly to the medical arbiter or panel
of medical arbiters. The medical arbiter or panel of medical arbiters will
only consider issues appropriate to the reconsideration proceeding.

(b) The report of the medical arbiter or panel of medical arbiters must
address all questions raised by the director.

(c) The medical arbiter will provide copies of the arbiter report to the
director, the worker or the worker’s attorney, and the insurer within five
working days after completion of the arbiter review. The cost of providing
copies of such additional reports must be reimbursed according to OAR
436-009-0060 and must be paid by the insurer.

(9) When a worker’s medical condition prevents the worker from
fully participating in a medical arbiter examination that must be conducted
to determine findings of impairment, the director may send a letter to the
parties requesting consent to defer the reconsideration proceeding. The
medical condition that prevents the worker from participating in the med-
ical arbiter examination does not need to be related to the work injury.

(a) If the parties agree to the deferral, the reconsideration proceeding
will be deferred until the medical record reflects the worker’s condition has
stabilized sufficiently to allow for examination to obtain the impairment
findings. The parties must notify the director when it is appropriate to
schedule the medical arbiter examination and provide the necessary med-
ical records when requested. Interim medical information that may be help-
ful to the director and the medical arbiter in assessing and describing the
worker’s impairment may be submitted at the time the parties notify the
director that the medical arbiter examination can be scheduled. The direc-
tor will determine whether the interim medical information is consistent
with the provisions of ORS 656.268(6) and (8).

(b) If deferral is not appropriate, at the director’s discretion either a
medical arbiter examination or a medical arbiter record review may be
obtained, or the director may issue an Order on Reconsideration based on
the record available at claim closure and other evidence submitted in accor-
dance with ORS 656.268(6).

(10) All costs related to record review, examinations, tests, and
reports of the medical arbiter must be paid under OAR 436-009-0015, 436-
009-0040, and 436-009-0060.

(11) When requested by the Hearings Division, the director may
schedule a medical arbiter examination for a worker who has appealed a
Notice of Closure rescinding permanent total disability benefits under ORS

656.206.
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.268
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Hist.: WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 11-1995(Temp), f. & cert. ef. 8-23-
95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 10-2001, f. 11-16-01, cert. ef. 1-1-02; WCD
14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef.
2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-
06; WCD 11-2007, f. 11-1-07, cert. ef. 1-2-08; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10;
WCD 5-2011, f. 11-18-11, cert. ef. 1-1-12; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-035-0005
Definitions

As used in OAR 436-035-0001 through 436-035-0500, unless the
context requires otherwise:

(1) “Activities of daily living (ADL)” include, but are not limited to,
the following personal activities required by an individual for continued
well-being: eating/nutrition; self-care and personal hygiene; communica-
tion and cognitive functions; and physical activity, e.g., standing, walking,
kneeling, hand functions, etc.

(2) “Ankylosis” means a bony fusion, fibrous union, or arthrodesis of
a joint. Ankylosis does not include pseudarthrosis or articular arthropathies.

(3) “Date of issuance” means the mailing date of a notice of closure
or Order on Reconsideration under ORS 656.268 and ORS 656.283(6).

(4) “Dictionary of Occupational Titles” or (DOT) means the publica-
tion of the same name by the U.S. Department of Labor, Fourth Edition
Revised 1991.

(5) “Direct medical sequela” means a condition that is clearly estab-
lished medically and originates or stems from an accepted condition. For
example: The accepted condition is low back strain with herniated disc at
L4-5. The worker develops permanent weakness in the leg and foot due to
the accepted condition. The weakness is considered a “direct medical
sequela”.

(6) “Earning capacity” means impairment as modified by age, educa-
tion, and adaptability.

(7) “Irreversible findings” for the purposes of these rules are:

(a) Arm:

(A) Arm angulation;

(B) Radial head resection;

(C) Shortening;

(b) Eye:

(A) Enucleation;

(B) Lens implant;

(C) Lensectomy.

(c) Gonadal: Loss of gonads resulting in absence of, or an abnormal-
ly high, hormone level.

(d) Hand:

(A) Carpal bone fusion;

(B) Carpal bone removal.

(e) Kidney: Nephrectomy;

(f) Leg:

(A) Knee angulation;

(B) Length discrepancy;

(C) Meniscectomy;

(D) Patellectomy.

(g) Lung: Lobectomy;

(h) Shoulder:

(A) Acromionectomy;

(B) Clavicle resection.

(i) Spine;

(A) Compression, spinous process, pedicle, laminae, articular
process, odontoid process, and transverse process fractures;

(B) Diskectomy;

(C) Laminectomy.

(j) Spleen: Splenectomys;

(k) Urinary tract diversion:

(A) Cutaneous ureterostomy without intubation;

(B) Nephrostomy or intubated uresterostomy;

(C) Uretero-Intestinal.

(1) Other:

(A) Amputations/resections;

(B) Ankylosed/fused joints;

(C) Displaced pelvic fracture (“healed” with displacement);

(D) Loss of opposition;

(E) Organ transplants (heart, lung, liver, kidney);

(F) Prosthetic joint replacements.

(8) “Medical arbiter” means a physician under ORS
656.005(12)(b)(A) appointed by the director under OAR 436-010-0330.
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(9) “Offset” means to reduce a current permanent partial disability
award, or portions of the award, by a prior Oregon workers’ compensation
permanent partial disability award from a different claim.

(10) “Physician’s release” means written notification, provided by the
attending physician to the worker and the worker’s employer or insurer,
releasing the worker to work and describing any limitations the worker has.

(11) “Preexisting condition”

(a) Injury claims. For all industrial injury claims with a date of injury
on or after Jan. 1, 2002, “preexisting condition” means a condition that:

(A) Is arthritis or an arthritic condition; or

(B) Was treated or diagnosed before:

(i) The initial injury in a claim for an initial injury or omitted condi-
tion;

(ii) The onset of the new medical condition in a claim for a new med-
ical condition; or

(iii) The onset of the worsened condition in a claim for an aggravation
under ORS 656.273 or 656.278.

(b) Occupational disease claims. For all occupational disease claims
with a date of injury on or after Jan. 1, 2002, “preexisting condition” means
a condition that precedes the onset of the claimed occupational disease, or
precedes a claim for worsening under ORS 656.273 or 656.278.

(12) “Preponderance of medical evidence” or “opinion” does not nec-
essarily mean the opinion supported by the greater number of documents or
greater number of concurrences; rather it means the more probative and
more reliable medical opinion based upon factors including, but not limit-
ed to, one or more of the following:

(a) The most accurate history,

(b) The most objective findings,

(c) Sound medical principles, or

(d) Clear and concise reasoning.

(13) “Redetermination” means a reevaluation of disability under ORS
656.267, 656.268(10), 656.273, and 656.325.

(14) “Regular work” means the job the worker held at the time of
injury.

(15) “Scheduled disability” means a compensable permanent loss of
use or function that results from injuries to those body parts listed in ORS
656.214(3)(a) through (5).

(16) “Social-vocational factors” means age, education, and adaptabil-
ity factors under ORS 656.726(4)(f).

(17) “Superimposed condition” means a condition that arises after the
compensable injury or disease that contributes to the worker’s overall dis-
ability or need for treatment but is not the result of the original injury or dis-
ease. Disability from a superimposed condition is not rated. For example:
The compensable injury results in a low back strain. Two months after the
injury, the worker becomes pregnant (non-work related). The pregnancy is
considered a “superimposed condition.”

(18) “Unscheduled disability” means permanent loss of earning
capacity as a result of a compensable injury, as described in these rules and
arising from those losses under OAR 436-035-0330 through 436-035-0450.

(19) “Work disability,” for the purposes of determining permanent
disability, means impairment as modified by age, education, and adaptabil-

ity to perform the job at which the worker was injured.

Stat. Auth.: ORS 656.726

Stats. Implemented: ORS 656.005, 656.214, 656.267, 656.268, 656.273, 656.325 & 656.726
Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
‘WCD 18-1990(Temp), f. 9-14-90, cert. ef. 10-1-90; WCD 20-1990(Temp), f. & cert. ef. 11-
20-90; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92;
WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 1-1997, f. 1-9-97, cert. ef. 2-15-97; WCD
6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004,
f. 10-26-04, cert. ef. 1-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 10-2007, f. 11-
1-07, cert. ef. 1-1-08; WCD 2-2010, f. 5-5-10, cert. ef. 6-1-10; WCD 8-2012, f. 11-26-12,
cert. ef. 1-1-13; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-035-0006
Determination of Benefits for Disability Caused by the Compensable
Injury

(1) In injury claims. In an injury claim, permanent disability caused
by the compensable injury includes disability caused by:

(a) An accepted condition;

(b) A direct medical sequela of an accepted condition; or

(c) A condition directly resulting from the work injury, except that
disability caused by a consequential condition under ORS
656.005(7)(a)(A), a combined condition under 656.005(7)(a)(B), or a pre-
existing condition under 656.225 is only awarded if the consequential,
combined, or preexisting condition is accepted.

(2) In new or omitted condition claims. In a new or omitted condition
claim, permanent disability caused by the compensable injury includes dis-
ability caused by:
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(a) An accepted new or omitted condition; or

(b) A direct medical sequela of an accepted new or omitted condition.

(3) In aggravation claims. In an aggravation claim, permanent dis-
ability caused by the compensable injury includes disability caused by:

(a) An accepted worsened condition; or

(b) A direct medical sequela of an accepted worsened condition.

(4) In occupational disease claims. In an occupational disease claim,
permanent disability caused by the compensable injury includes disability
caused by:

(a) An accepted occupational disease; or

(b) A direct medical sequela of an accepted occupational disease.
Stat. Auth.: ORS 656.726

Stats. Impltd.: ORS 656.005, 656.214, 656.225, 656.268, 656.726 & 656.802

Hist.. WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-035-0007
General Principles

436-035-0007

General Principles

(1) Eligibility for impairment.

(a) Eligibility, generally. A worker is eligible for an award for impair-
ment if:

(A) The worker suffers permanent loss of use or function of a body
part or system;

(B) The loss is established by a preponderance of medical evidence
based upon objective findings of impairment; and

(C) The loss is caused in any part by the compensable injury.

(b) Apportionment. A worker’s award for impairment is limited to the
amount of impairment caused by the compensable injury.

(A) If loss of use or function of a body part or system is entirely
caused by the compensable injury, the worker is eligible for the full award
provided for the loss under the rating standards in this division of rules.

(B) If loss of use or function of a body part or system is partly caused
by the compensable injury, the following provisions apply:

(i) The worker is eligible for an award for impairment for:

(I) The portion of the loss caused by the compensable injury; and

(II) The portion of the loss caused by a condition that does not quali-
fy as a preexisting condition but that existed before the initial injury in an
initial injury or omitted condition claim, before the onset of the accepted
new medical condition in a new condition claim, or before the onset of the
accepted worsened condition in an aggravation claim.

(ii) The worker is not eligible for an award for impairment for the por-
tion of the loss caused by:

(I) A denied condition;

(II) A superimposed condition; or

(IIT) A preexisting condition, as defined by OAR 436-035-0005(11)
and ORS 656.005(24), unless the preexisting condition is otherwise com-
pensable.

(C) If loss of use or function of a body part or system is not caused in
any part by the compensable injury, the loss is not due to the compensable
injury and the worker is not eligible for an award for impairment.

(2) Eligibility for work disability. An award for impairment is modi-
fied by the factors of age, education, and adaptability if the worker is eligi-
ble for an award for work disability. A worker is eligible for an award for
work disability if:

(a) The worker is eligible for an award for impairment;

(b) An attending physician or authorized nurse practitioner has not
released the worker to the job held at the time of injury;

(c) The worker has not returned to the job held at the time of injury;
and

(d) The worker is unable to return to the job held at the time of injury
because the worker has a permanent work restriction that is caused in any
part by the compensable injury.

(3) When a new or omitted medical condition has been accepted since
the last arrangement of compensation, the extent of permanent disability
must be redetermined.

(a) Redetermination includes the rating of the new impairment attrib-
uted to the accepted new or omitted medical condition and the reevaluation
of the worker’s social-vocational factors. The following applies to claims
with a date of injury on or after Jan. 1, 2005:

(A) When there is a previous work disability award and there is no
change in the worker’s restrictions but impairment values increase, work
disability must be awarded based on the additional impairment.

(B) When there is not a previous work disability award but the accept-
ed new or omitted medical condition creates restrictions that do not allow
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the worker to return to regular work, the work disability must be awarded
based on any previous and current impairment values.

(b) When performing a redetermination of the extent of permanent
disability under this section, the amount of impairment caused by a condi-
tion other than the accepted new or omitted condition is not reevaluated and
is given the same impairment value as established at the last arrangement
of compensation.

(4) When a worker has a prior award of permanent disability under
Oregon workers’ compensation law, disability is determined under OAR
436-035-0015 (offset) for purposes of determining disability only as it per-
tains to multiple Oregon workers’ compensation claims.

(5) Establishing impairment.

(a) Impairment is established based on objective findings of the
attending physician under ORS 656.245(2)(b)(C) and OAR 436-010-0280.

(b) On reconsideration, when a medical arbiter is used, impairment is
established based on objective findings of the medical arbiter, except where
a preponderance of the medical evidence demonstrates that different find-
ings by the attending physician are more accurate and should be used.

(c) A determination that loss of use or function of a body part or sys-
tem is due to the compensable injury is a finding regarding the worker’s
impairment.

(d) A determination that loss of use or function of a body part or sys-
tem is due to the compensable injury must be established by the attending
physician or medical arbiter.

(6) Objective findings made by a consulting physician or other med-
ical providers (e.g., occupational or physical therapists) at the time of clo-
sure may be used to determine impairment if the worker’s attending physi-
cian concurs with the findings.

(7) If there is no measurable impairment under these rules, no award
of permanent partial disability is allowed.

(8) Pain is considered in the impairment values in these rules to the
extent that it results in valid measurable impairment. For example: The
medical provider determines that giveaway weakness is due to pain attrib-
utable to the compensable injury. If there is no measurable impairment, no
award of permanent disability is allowed for pain. To the extent that pain
results in disability greater than that evidenced by the measurable impair-
ment, including the disability due to expected waxing and waning of the
worker’s compensable injury, this loss of earning capacity is considered
and valued under OAR 436-035-0012 and is included in the adaptability
factor.

(9) Methods used by the examiner for making findings of impairment
are the methods described in these rules and further outlined in Bulletin
239, and are reported by the physician in the form and format required by
these rules.

(10) Range of motion is measured using the goniometer, except when
measuring spinal range of motion; then an inclinometer must be used.
Reproducibility of abnormal motion is used to validate optimum effort.

(a) For obtaining goniometer measurements, center the goniometer on
the joint with the base in the neutral position. Have the worker actively
move the joint as far as possible in each motion with the arm of the
goniometer following the motion. Measure the angle that subtends the arc
of motion. To determine ankylosis, measure the deviation from the neutral
position.

(b) There are three acceptable methods for measuring spinal range of
motion: the simultaneous application of two inclinometers, the single fluid-
filled inclinometer, and an electronic device capable of calculating com-
pound joint motion. The examiner must take at least three consecutive
measurements of mobility, which must fall within 10% or 5 degrees
(whichever is greater) of each other to be considered consistent. The meas-
urements must be repeated up to six times to obtain consecutive measure-
ments that meet these criteria. Inconsistent measurements may be consid-
ered invalid and that portion of the examination disqualified. If acute spasm
is noted, the worker should be reexamined after the spasm resolves.

(11) Validity is established for findings of impairment under the cri-
teria noted in these rules and further outlined in Bulletin 239, unless the
validity criteria for a particular finding is not addressed, or is determined by
physician opinion to be medically inappropriate for a particular worker.
Upon examination, findings of impairment that are determined to be ratable
under these rules are rated unless the physician determines the findings are
invalid. When findings are determined invalid, the findings receive a value
of zero. If the validity criteria are not met but the physician determines the
findings are valid, the physician must provide a written rationale, based on
sound medical principles, explaining why the findings are valid. For pur-
poses of this rule, the straight leg raising validity test (SLR) is not the sole
criterion used to invalidate lumbar range of motion findings.
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(12) Except for contralateral comparison determinations under OAR
436-035-0011(3), loss of opposition determination under 436-035-0040,
averaging muscle values under 436-035-0011(8), and impairment deter-
mined under ORS 656.726(4)(f), only impairment values listed in these
rules are to be used in determining impairment. Prorating or interpolating
between the listed values is not allowed. For findings that fall between the
listed impairment values, the next higher appropriate value is used for rat-
ing.

(13) Values found in these rules consider the loss of use, function, or
earning capacity directly associated with the compensable injury. When a
worker’s impairment findings do not meet the threshold (minimum) find-
ings established in these rules, no value is granted.

(a) Not all surgical procedures result in loss of use, function, or earn-
ing capacity. Some surgical procedures improve the use and function of
body parts, areas, or systems or ultimately may contribute to an increase in
earning capacity. Accordingly, not all surgical procedures receive a value
under these rules.

(b) Not all medical conditions or diagnoses result in loss of use, func-
tion, or earning capacity. Accordingly, not all medical conditions or diag-
noses receive a value under these rules.

(14) Waxing and waning of signs or symptoms related to a worker’s
compensable injury are already contemplated in the values provided in
these rules. There is no additional value granted for the varying extent of
waxing and waning of the compensable injury. Waxing and waning means

there is not an actual worsening of the condition under ORS 656.273.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats. Implemented.: ORS 656.005, 656.214, 656.245, 656.267, 656.268, 656.273 & 656.726
Hist.: WCD 5-1975, f. 2-6-75, ef. 2-25-75; WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78;
WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-1-82;
Renumbered from 436-065-0005, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 2-
1988, f. 6-3-88, cert. ef. 7-1-88; Renumbered from 436-030-0120; WCD 5-1988, f. 9-2-88,
cert. ef. 8-19-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; WCD 18-1990(Temp), f. 9-14-
90, cert. ef. 10-1-90; WCD 20-1990(Temp), f. & cert. ef. 11-20-90; WCD 2-1991, f. 3-26-91,
cert. ef. 4-1-91; WCD 6-1992, . 2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-96, cert. ef.
2-17-96; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 6-1999, f. & cert. ef. 4-26-99;
WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD
8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 2-2010, f. 5-5-10, cert. ef. 6-1-10; WCD 8-2012,
f.11-26-12, cert. ef. 1-1-13; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-035-0008
Calculating Disability Benefits (Dates of Injury prior to 1/1/2005)

(1) Scheduled disability with a date of injury prior to January 1, 2005,
is rated on the permanent loss of use or function of a body part caused by a
compensable injury. To calculate the scheduled impairment benefit, use the
following steps:

(a) Determine the percent of scheduled impairment using the impair-
ment values found in OAR 436-035-0019 through 436-035-0260, and the
applicable procedures within these rules.

(b) Multiply the result in (a) by the maximum degrees, under ORS
656.214, for the injured body part.

(c) Multiply the result from (b) by the statutory dollar rate under ORS
656.214 and illustrated in Bulletin 111.

(d) The result from (c) is the scheduled impairment benefit. If there
are multiple extremities with impairment then each is determined and

awarded separately, including hearing and vision loss.
Example: Scheduled impairment benefit
0.12 Scheduled impairment percent (12%)
x 192 Maximum degrees for the body part
= 23.04 Degrees of scheduled disability
x $559.00 Statutory dollar rate per degree
= $12,879.36 Scheduled impairment benefit

(2) Unscheduled disability with a date of injury prior to January 1,
2005, is rated on the permanent loss of use or function of a body part or sys-
tem caused by a compensable injury, as modified by the factors of age, edu-
cation, and adaptability.

(a) To calculate the unscheduled impairment benefit when the worker
returns or is released to regular work according to OAR 436-035-0009(3),
use the following steps.

(A) Determine the percent of unscheduled impairment using the
impairment values found in OAR 436-035-0019 and OAR 436-035-0330
through 436-035-0450, and the applicable procedures within these rules.

(B) Multiply the result in (A) by the maximum degrees for unsched-
uled impairment.

(C) Multiply the result in (B) by the statutory dollar rate under ORS
656.214 and illustrated in Bulletin 111.

(D) The result in (C) is the unscheduled impairment benefit.
Example: Unscheduled impairment benefit (worker returns/is released to regular
work)

0.12 Unscheduled impairment percent (12%)

x 320 Maximum degrees for unscheduled impairment
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= 38.40 Degrees of unscheduled disability
x $184.00 Statutory dollar rate per degree
= $7.065.60 Unscheduled impairment benefit

(b) To calculate the unscheduled disability benefit when the worker
does not return or is not released to regular work according to OAR 436-
035-0009(3), use the following steps.

(A) Determine the percent of unscheduled impairment using the
impairment values found in OAR 436-035-0019 and 436-035-0330 through
436-035-0450, and the applicable procedures within these rules.

(B) Determine the social-vocational factor, under OAR 436-035-
0012, and add it to (A).

(C) Multiply the result from (B) by the maximum degrees for
unscheduled impairment.

(D) Multiply the result from (C) by the statutory dollar rate for
unscheduled impairment under ORS 656.214.

(E) The result from (D) is the unscheduled impairment benefit.
Example: Unscheduled impairment benefit (worker does not return/released to regu-

lar work)

0.12 Unscheduled impairment percentage (12%)

+ 6% Social-vocational factor

= 18% Unscheduled impairment

X 320 Maximum degrees for unscheduled impairment

= 57.6 Degrees of unscheduled disability

X $184.00 Statutory dollar rate per degree

= $10.,598.40 Unscheduled impairment benefit

[ED. NOTE: Examples/Publications referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats. Implemented.: ORS 656.005, 656.214, 656.268 & 656.726

Hist.: WCD 5-1975, f. 2-6-75, ef. 2-25-75; WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78;
WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-1-82;
Renumbered from 436-065-0005, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 2-
1988, f. 6-3-88, cert. ef. 7-1-88; Renumbered from 436-030-0120; WCD 5-1988, f. 9-2-88,
cert. ef. 8-19-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; WCD 18-1990(Temp), f. 9-14-
90, cert. ef. 10-1-90; WCD 20-1990(Temp), f. & cert. ef. 11-20-90; WCD 2-1991, f. 3-26-91,
cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-96, cert. ef.
2-17-96; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 6-1999, f. & cert. ef. 4-26-99;
WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD
8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 8-2012, f. 11-26-12, cert. ef. 1-1-13; WCD 1-2015,
f. 1-29-15, cert. ef. 3-1-15

436-035-0012
Social-Vocational Factors (Age/Education/Adaptability) and the
Calculation of Work Disability

(1) Social-vocational factors.

(a) If a worker is eligible for an award for work disability, the factors
of age, education, and adaptability are determined under this rule and used
to calculate the worker’s social-vocational factor. The social-vocational
factor is determined according to the steps described in section (15) of this
rule and is used in the calculation of permanent disability benefits.

(b) When the date of injury is prior to Jan. 1, 2005, the worker must
have ratable unscheduled impairment under OAR 436-035-0019 or 436-
035-0330 through 436-035-0450.

(2) The age factor is based on the worker’s age at the date of issuance
and has a value of 0 or +1.

(a) Workers age 40 and above receive a value of + 1.

(b) Workers less than 40 years old receive a value of 0.

(3) The education factor is based on the worker’s formal education
and specific vocational preparation (SVP) time at the date of issuance.
These two values are determined by sections (4) and (5) of this rule, and are
added to give a value from O to +5.

(4) A value of a worker’s formal education is given as follows:

(a) Workers who have earned or acquired a high school diploma or
general equivalency diploma (GED) are given a neutral value of 0. For pur-
poses of this section, a GED is a certificate issued by any certifying author-
ity or its equivalent.

(b) Workers who have not earned or acquired a high school diploma
or a GED certificate are given a value of +1. (5) A value for a worker’s spe-
cific vocational preparation (SVP) time is given based on the jobs success-
fully performed by the worker in the five years prior to the date of issuance.
The SVP value is determined by identifying these jobs and locating their
SVP in the Dictionary of Occupational Titles (DOT) or a specific job analy-
sis. The job with the highest SVP the worker has met is used to assign a
value according to the following table: [Table not included. See ED.
NOTE.]

(5) A copy of the Dictionary of Occupational Titles referenced in this
rule is available for review during regular business hours at the Workers’
Compensation Division, 350 Winter Street NE, Salem OR 97301, 503-947-
7810.

(a) For the purposes of this rule, SVP is defined as the amount of time
required by a typical worker to acquire the knowledge, skills, and abilities
needed to perform a specific job.

March 2015: Volume 54, No. 3



ADMINISTRATIVE RULES

(b) When a job is most accurately described by a combination of DOT
codes, use all applicable DOT codes. If a preponderance of evidence estab-
lishes that the requirements of a specific job differ from the DOT descrip-
tions, one of the following may be substituted for the DOT descriptions if
it more accurately describes the job:

(A) A specific job analysis as described under OAR 436-120-0410,
which includes the SVP time requirement; or

(B) A job description that the parties agree is an accurate representa-
tion of the physical requirements, as well as the tasks and duties, of the
worker’s regular job-at-injury.

(c) A worker is presumed to have met the SVP training time after
completing employment with one or more employers in that job classifica-
tion for the time period specified in the table.

(d) A worker meets the SVP for a job after successtully completing an
authorized training program, on-the-job training, vocational training, or
apprentice training for that job classification. College training organized
around a specific vocational objective is considered specific vocational
training.

(e) For those workers who have not met the specific vocational prepa-
ration training time for any job, a value of +4 is granted.

(6) The values obtained in sections (4) and (5) of this rule are added
to arrive at a final value for the education factor.

(7) The adaptability factor is an evaluation of the extent to which the
compensable injury has permanently restricted the worker’s ability to per-
form work activities. The adaptability factor is determined by performing a
comparison of the worker’s base functional capacity to the worker’s resid-
ual functional capacity, under sections (8) through (14) of this rule, and is
given a value from +1 to +7.

(8) For purposes of determining adaptability, the following definitions
apply:

(a) “Base functional capacity” (BFC) is established under section (9)
of this rule and means an individual’s demonstrated ability to perform
work-related activities before the date of injury or disease.

(b) “Residual functional capacity” (RFC) is established under section
(10) of this rule and means an individual’s remaining ability to perform
work-related activities at the time the worker is medically stationary.

(c) “Sedentary restricted” means the worker only has the ability to
carry or lift dockets, ledgers, small tools, and other items weighing less than
10 pounds. A worker is also sedentary restricted if the worker can perform
the full range of sedentary activities, but with restrictions.

(d) “Sedentary (S)” means the worker has the ability to occasionally
lift or carry dockets, ledgers, small tools and other items weighing 10
pounds.

(e) “Sedentary/light (S/L)” means the worker has the ability to do
more than sedentary activities, but less than the full range of light activities.
A worker is also sedentary/light if the worker can perform the full range of
light activities, but with restrictions.

(f) “Light (L)” means the worker has the ability to occasionally lift 20
pounds and can frequently lift or carry objects weighing up to 10 pounds.

(g) “Medium/light (M/L)” means the worker has the ability to do
more than light activities, but less than the full range of medium activities.
A worker is also mediumy/light if the worker can perform the full range of
medium activities, but with restrictions.

(h) “Medium (M)” means the worker can occasionally lift 50 pounds
and can lift or carry objects weighing up to 25 pounds frequently.

(1) “Medium/heavy (M/H)” means the worker has the ability to do
more than medium activities, but less than the full range of heavy activities.
A worker is also medium/heavy if the worker can perform the full range of
heavy activities, but with restrictions.

(j) “Heavy (H)” means the worker has the ability to occasionally lift
100 pounds and the ability to frequently lift or carry objects weighing 50
pounds.

(k) “Very Heavy (V/H)” means the worker has the ability to occa-
sionally lift in excess of 100 pounds and the ability to frequently lift or
carry objects weighing more than 50 pounds.

(1) “Restrictions” means that, by a preponderance of medical opinion,
the worker is permanently limited from:

(A) Sitting, standing, or walking less than two hours at a time; or

(B) Working the same number of hours as were worked at the time of
injury, including any regularly worked overtime hours; or

(C) Frequently performing at least one of the following activities:
stooping, bending, crouching, crawling, kneeling, twisting, climbing, bal-
ancing, reaching, pushing, or pulling; or

(D) Frequently performing at least one of the following activities
involving the hand: fine manipulation, squeezing, or grasping.
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(m) “Occasionally” means the activity or condition exists up to 1/3 of
the time.

(n) “Frequently” means the activity or condition exists up to 2/3 of the
time.

(o) “Constantly” means the activity or condition exists 2/3 or more of
the time.

(9) Base Functional Capacity. Base functional capacity (BFC) is
established by using the following classifications: sedentary (S), light (L),
medium (M), heavy (H), and very heavy (VH) as defined in section (8) of
this rule. The strength classifications are found in the Dictionary of
Occupational Titles (DOT). Apply the subsection in this section that most
accurately describes the worker’s base functional capacity.

(a) The highest strength category of the jobs successfully performed
by the worker in the five years prior to the date of injury.

(A) A combination of DOT codes when they describe the worker’s job
more accurately.

(B) A specific job analysis, which includes the strength requirements,
may be substituted for the DOT descriptions if it most accurately describes
the job. If a job analysis determines that the strength requirements are in
between strength categories then use the higher strength category.

(C) A job description that the parties agree is an accurate representa-
tion of the physical requirements, as well as the tasks and duties, of the
worker’s regular job-at-injury. If the job description determines that the
strength requirements are in between strength categories then use the high-
er strength category.

(b) A second-level physical capacity evaluation as defined in OAR
436-010-0005 and 436-009-0060(2) performed prior to the date of the work
injury.

(c) For those workers who do not meet the requirements under section
(5) of this rule, and who have not had a second-level physical capacity eval-
uation performed prior to the work injury or disease, their prior strength is
based on the worker’s job at the time of injury.

(d) When a worker’s highest prior strength has been reduced as a
result of an injury or condition which is not an accepted Oregon workers’
compensation claim the base functional capacity is the highest of:

(A) The job at injury; or

(B) A second-level physical capacities evaluation as defined in OAR
436-010-0005 and 436-009-0060(2) performed after the injury or condition
which was not an accepted Oregon workers’ compensation claim but before
the current work related injury.

(10) Residual Functional Capacity. Residual functional capacity
(RFC) is established by using the following classifications: restricted
sedentary (RS), sedentary (S), sedentary/light (S/L), light (L), medium/light
(M/L), medium (M), medium/heavy (M/H), heavy (H), and very heavy
(VH) and restrictions as defined in section (8) of this rule.

(a) Medical findings. Residual functional capacity is evidenced by the
attending physician’s release unless a preponderance of medical opinion
describes a different RFC.

(b) Other medical opinions. For the purposes of subsection (a) of this
section, the other medical opinion must include at least a second-level
physical capacity evaluation (PCE) or work capacity evaluation (WCE) as
defined in OAR 436-010-0005 and 436-009-0060(2) or a medical evalua-
tion that addresses the worker’s capability for lifting, carrying, pushing,
pulling, standing, walking, sitting, climbing, balancing, stooping, bending,
kneeling, crouching, crawling, and reaching. If multiple levels of lifting and
carrying are measured, an overall analysis of the worker’s lifting and car-
rying abilities should be provided in order to allow an accurate determina-
tion of these abilities. When the worker fails to cooperate or complete a
residual functional capacity (RFC) evaluation, the evaluation must be
rescheduled or the evaluator must estimate the worker’s RFC as if the
worker had cooperated and used maximal effort.

(c) Work capacity diminished by a superimposed, preexisting, or
denied condition. Residual functional capacity is a measure of the extent to
which the worker’s capacity to perform work is diminished by the com-
pensable injury. If the worker’s capacity to perform work is diminished by
a superimposed, preexisting, or denied condition, the worker’s residual
functional capacity must be adjusted based on an estimate of what the
worker’s capacity to perform work would be if it had not been diminished
by the superimposed, preexisting, or denied condition.

(d) When the worker is not medically stationary. Except for a claim
closed under ORS 656.268(1)(c), if a worker is not medically stationary,
residual functional capacity is determined based on an estimate of what the
worker’s capacity to perform work would be if measured at the time the
worker is likely to become medically stationary.
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(e) When the worker is not medically stationary and work capacity is
diminished by a superimposed, preexisting, or denied condition. Except for
a claim closed under ORS 656.268(1)(c), if a worker is not medically sta-
tionary and the worker’s capacity to perform work is diminished by a super-
imposed, preexisting, or denied condition, residual functional capacity is
determined based on an estimate of what the worker’s capacity to perform
work would be if measured at the time the worker is likely to become med-
ically stationary and if the worker’s capacity to perform work had not been
diminished by the superimposed, preexisting, or denied condition.

(f) Lifting capacity. For the purposes of the determination of residual
functional capacity, the worker’s lifting capacity is based on the whole per-
son, not an individual body part.

(g) Injuries before Jan. 1, 2005. If the date of injury is before Jan. 1,
2005, residual functional capacity is determined under this section and is
further adjusted based on an estimate of what the worker’s capacity to per-
form work would be if it had only been diminished by a compensable injury
to the hip, shoulder, head, neck, or torso.

(11) In comparing the worker’s base functional capacity (BFC) to the
residual functional capacity (RFC), the values for adaptability to perform a
given job are as follows: [Table not included. See ED. NOTE.]

(12) For those workers who have an RFC between two categories and
who also have restrictions, the next lower classification is used. (For exam-
ple, if a worker’s RFC is S/L and the worker has restrictions, use S).

(13) When the date of injury is on or after Jan. 1, 2005, determine
adaptability by finding the adaptability value for the worker’s extent of
total impairment on the adaptability scale below; compare this value with
the residual functional capacity scale in section (11) of this rule and use the
higher of the two values for adaptability. Adaptability Scale: [Table not
included. See ED. NOTE.]

(14) When the date of injury is before Jan. 1, 2005, for those workers
who have ratable unscheduled impairment found in rules OAR 436-035-
0019 or 436-035-0330 through 436-035-0450, determine adaptability by
applying the extent of total unscheduled impairment to the adaptability
scale in section (13) of this rule and the residual functional capacity scale
in section (11) of this rule and use the higher of the two values for adapt-
ability.

(15) To determine the social-vocational factor value, which represents
the total calculation of age, education, and adaptability, complete the fol-
lowing steps.

(a) Determine the appropriate value for the age factor using section
(2) of this rule.

(b) Determine the appropriate value for the education factor using
sections (4) and (5) of this rule.

(c) Add age and education values together.

(d) Determine the appropriate value for the adaptability factor using
sections (7) through (14) of this rule.

(e) Multiply the result from step (c) by the value from step (d) for the
social-vocational factor value.

(16) Prorating or interpolating between social-vocational values is not

allowed. All values must be expressed as whole numbers.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06;
WCD 2-2010, f. 5-5-10, cert. ef. 6-1-10; WCD 8-2012, f. 11-26-12, cert. ef. 1-1-13; WCD 1-
2015, f. 1-29-15, cert. ef. 3-1-15

436-035-0013
Findings of Impairment

(1) Findings of impairment, generally. Findings of impairment are
objective medical findings that measure the extent to which a worker has
suffered permanent loss of use or function of a body part or system.

(2) Findings of impairment when the worker is medically stationary.
If the worker is medically stationary, findings of impairment are determined
by performing the following steps:

(a) In injury claims.

(A) Identify each body part or system in which use or function is per-
manently lost as a result of an accepted condition, a direct medical sequela
of an accepted condition, or a condition directly resulting from the work
injury.

(B) For each body part or system identified in paragraph (A) of this
subsection, establish the extent to which use or function of the body part or
system is permanently lost; and

(C) Establish the portion of the loss caused by:

(i) Any accepted condition;

(ii) Any direct medical sequela of an accepted condition;

(iii) Any condition directly resulting from the work injury;
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(iv) Any condition that existed before the initial injury incident but
does not qualify as a preexisting condition;

(v) Any preexisting condition that is not otherwise compensable;

(vi) Any denied condition; and

(vii) Any superimposed condition.

Example: Accepted condition: Low back strain

Superimposed condition: pregnancy (mid-term)

In the closing examination, the attending physician describes range of motion find-

ings and states that 10% of the range of motion loss is due to the accepted condition,

50% of the loss is due to a lumbar disc herniation that the attending physician deter-

mines directly results from the work injury, and 40% of the loss is due to the preg-

nancy. The worker is eligible for an impairment award for the 60% of the range of

motion loss that is due to the low back strain and disc herniation. Under these rules,

the range of motion loss is valued at 10%. 10% x .60 equals 6% impairment.

(b) In new or omitted condition claims.

(A) Identify each body part or system in which use or function is per-
manently lost as a result of an accepted new or omitted condition or a direct
medical sequela of an accepted new or omitted condition.

(B) For each body part or system identified in paragraph (A) of this
subsection, establish the extent to which use or function of the body part or
system is permanently lost; and

(C) Establish the portion of the loss caused by:

(i) Any accepted new or omitted condition;

(ii) Any direct medical sequela of an accepted new or omitted condi-
tion;

(iii) In a new condition claim, any condition that existed before the
onset of the accepted new medical condition but does not qualify as a pre-
existing condition;

(iv) In an omitted condition claim, any condition that existed before
the initial injury incident but does not qualify as a preexisting condition;

(v) Any preexisting condition that is not otherwise compensable;

(vi) Any denied condition; and

(vii) Any superimposed condition.

(c) In aggravation claims.

(A) Identity each body part or system in which use or function is per-
manently lost as a result of an accepted worsened condition or a direct med-
ical sequela of an accepted worsened condition.

(B) For each body part or system identified in paragraph (A) of this
subsection, establish the extent to which use or function of the body part or
system is permanently lost; and

(C) Establish the portion of the loss caused by:

(i) Any accepted worsened condition;

(ii) Any direct medical sequela of an accepted worsened condition;

(iii) Any condition that existed before the onset of the accepted wors-
ened condition but does not qualify as a preexisting condition;

(iv) Any preexisting condition that is not otherwise compensable;

(v) Any denied condition; and

(vi) Any superimposed condition.

(d) In occupational disease claims.

(A) Identify each body part or system in which use or function is per-
manently lost as a result of an accepted occupational disease or a direct
medical sequela of an accepted occupational disease.

(B) For each body part or system identified in paragraph (A) of this
subsection, establish the extent to which use or function of the body part or
system is permanently lost; and

(C) Establish the portion of the loss caused by:

(i) Any accepted occupational disease;

(i1) Any direct medical sequela of an accepted occupational disease;

(iii) Any preexisting condition that is not otherwise compensable;

(iv) Any denied condition; and

(v) Any superimposed condition.

(3) Findings of impairment when the worker is not medically station-
ary. Except for a claim closed under ORS 656.268(1)(c), if the worker is not
medically stationary, findings of impairment are determined by performing
the following steps:

(a) In injury claims.

(A) Identify each body part or system in which use or function is like-
ly to be permanently lost as a result of an accepted condition, a direct med-
ical sequela of an accepted condition, or a condition directly resulting from
the work injury at the time the worker is likely to become medically sta-
tionary;

(B) For each body part or system identified in paragraph (A) of this
subsection, estimate the extent to which the use or function of the body part
or system is likely to be permanently lost at the time the worker is likely to
become medically stationary; and

(C) Estimate the portion of the loss that is likely to be caused by:

(i) Any accepted condition;

March 2015: Volume 54, No. 3



ADMINISTRATIVE RULES

(ii) Any direct medical sequela of an accepted condition;

(iii) Any condition directly resulting from the work injury;

(iv) Any condition that existed before the initial injury incident but
does not qualify as a preexisting condition;

(v) Any preexisting condition that is not otherwise compensable;

(vi) Any denied condition; and

(vii) Any superimposed condition.

(b) In new or omitted condition claims.

(A) Identify each body part or system in which use or function is like-
ly to be permanently lost as a result of an accepted new or omitted condi-
tion or a direct medical sequela of an accepted new or omitted condition at
the time the worker is likely to become medically stationary;

(B) For each body part or system identified in paragraph (A) of this
subsection, estimate the extent to which the use or function of the body part
or system is likely to be permanently lost at the time the worker is likely to
become medically stationary; and

(C) Estimate the portion of the loss that is likely to be caused by:

(i) Any accepted new or omitted condition;

(ii) Any direct medical sequela of an accepted new or omitted condi-
tion;

(iii) In a new condition claim, any condition that existed before the
onset of the accepted new medical condition but does not qualify as a pre-
existing condition;

(iv) In an omitted condition claim, any condition that existed before
the initial injury incident but does not qualify as a preexisting condition;

(v) Any preexisting condition that is not otherwise compensable;

(vi) Any denied condition; and

(vii) Any superimposed condition.

(c) In aggravation claims.

(A) Identify each body part or system in which use or function is like-
ly to be permanently lost as a result of an accepted worsened condition or
a direct medical sequela of an accepted worsened condition at the time the
worker is likely to become medically stationary;

(B) For each body part or system identified in paragraph (A) of this
subsection, estimate the extent to which the use or function of the body part
or system is likely to be permanently lost at the time the worker is likely to
become medically stationary; and

(C) Estimate the portion of the loss that is likely to be caused by:

(i) Any accepted worsened condition;

(ii) Any direct medical sequela of an accepted worsened condition;

(iii) Any condition that existed before the onset of the accepted wors-
ened condition but does not qualify as a preexisting condition;

(iv) Any preexisting condition that is not otherwise compensable;

(v) Any denied condition; and

(vi) Any superimposed condition.

(d) In occupational disease claims.

(A) Identify each body part or system in which use or function is like-
ly to be permanently lost as a result of an accepted occupational disease or
a direct medical sequela of an accepted occupational disease at the time the
worker is likely to become medically stationary;

(B) For each body part or system identified in paragraph (A) of this
subsection, estimate the extent to which the use or function of the body part
or system is likely to be permanently lost at the time the worker is likely to
become medically stationary; and

(C) Estimate the portion of the loss that is likely to be caused by:

(i) Any accepted occupational disease;

(i) Any direct medical sequela of an accepted occupational disease;

(iii) Any preexisting condition that is not otherwise compensable;

(iv) Any denied condition; and

(v) Any superimposed condition.

(4) Age and education. The social-vocational factors of age and edu-
cation (including SVP) are not apportioned, but are determined as of the
date of issuance.

(5) Irreversible findings of impairment or surgical value. Workers
with an irreversible finding of impairment or surgical value due to the com-
pensable injury receive the full value awarded in these rules for the irre-

versible finding or surgical value.
Example: Compensable injury: Low back strain with herniated disk at L5-S1 and
diskectomy.
Noncompensable condition: pregnancy (mid-term)
The worker is released to regular work. In the closing examination, the physician
describes range of motion findings and states that 60% of the range of motion loss is
due to the compensable injury. Under these rules, the range of motion loss is valued
at 10%. 10% x .60 equals 6%.
Diskectomy at L5-S1 (irreversible finding) = 9% per these rules.
Combine 9% with 6% for a value of 14% impairment for the compensable injury.
[ED. NOTE: Examples referenced are available from the agency.]
Stat. Auth.: ORS 656.726
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Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD 2-2010, f. 5-5-10, cert. ef. 6-1-10;
WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-035-0014
Preexisting Conditions and Combined Conditions

(1) Preexisting conditions, generally. A worker is not eligible for an
award for permanent disability caused by a preexisting condition, unless
the preexisting condition is otherwise compensable.

(2) Worsened preexisting conditions. If a worsened preexisting con-
dition is compensable under ORS 656.225, a worker is eligible for an award
for permanent disability caused by the worsened preexisting condition.

Example: (No apportionment):

Compensable injury (remains major contributing cause): Herniated disk L5-

S1/diskectomy.

Preexisting condition: arthritis (spine).

Closing exam ROM = 10% (under these rules).

Surgery (lumbar diskectomy) = 9%

Combine: 10% and 9% which equals 18% low back impairment due to this compen-

sable injury.

The worker is released to regular work. (Social-vocational factoring equals zero.)

(3) Combined conditions. If a worker’s compensable injury combines
with a preexisting condition, under ORS 656.005(7), to cause or prolong
disability or a need for treatment, the worker has a combined condition. If
a combined condition is compensable, a worker is eligible for an award for
permanent disability caused by the combined condition.

(4) Permanent partial disability awarded after a major contributing
cause denial. If a claim is closed under ORS 656.268(1)(b), because the
compensable injury is no longer the major contributing cause of the dis-
ability of the combined condition or the major contributing cause of the
need for treatment of the combined condition, the likely permanent disabil-
ity that would have been due to the current accepted condition must be esti-
mated. The current accepted condition is the component of the otherwise

denied combined condition that remains related to the compensable injury.
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.003, 656.214, 656.225 & 656.268, 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD 2-2010, f. 5-5-10, cert. ef. 6-1-10;
WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-035-0016
Reopened Claim for Aggravation/Worsening

(1) Worsened conditions. When an aggravation claim is closed, the
extent of permanent disability caused by any worsened condition accepted
under the aggravation claim is compared to the extent of disability that
existed at the time of the last award or arrangement of compensation.

(2) Conditions not actually worsened. Permanent disability caused by
conditions not actually worsened continues to be the same as that estab-
lished at the last arrangement of compensation.

(3) Redetermination of permanent disability. Except as provided by
ORS 656.325 and 656.268(10), where a redetermination of permanent dis-
ability under ORS 656.273 results in an award that is less than the total of
the worker’s prior arrangements of compensation in the claim, the award is

not reduced.
Stat. Auth.: ORS 656.726 & 656.273
Stats. Implemented.: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06;
WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-035-0018
Death

(1) If a closing report has been completed. If the worker dies due to
causes unrelated to the compensable injury and a closing report has been
completed, the worker’s permanent disability must be determined based on
the closing report.

(2) If a closing report has not been completed. If the worker dies due
to causes unrelated to the compensable injury and a closing report has not
been completed, findings of impairment and permanent work restrictions
must be estimated.

(a) The estimate must qualify as either a statement of no permanent
disability under OAR 436-030-0020(2)(a) or a closing report under OAR
436-030-0020(2)(b).

(b) If the worker was medically stationary at the time of death, the fol-
lowing applies:

(A) Findings of impairment and permanent work restrictions are
determined based on an estimate of the permanent disability that existed at
the time the worker was medically stationary; and

(B) The worker’s residual functional capacity is determined based on
an estimate of the worker’s ability to perform work-related activities at the
time the worker was medically stationary.
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(c) If the worker was not medically stationary at the time of death, the
following applies:

(A) Findings of impairment and permanent work restrictions are
determined based on an estimate of the permanent disability that would
have existed at the time the worker would have likely become medically
stationary; and

(B) The worker’s residual functional capacity is determined based on
an estimate of the worker’s ability to perform work-related activities at the
time the worker would have likely become medically stationary.

(3) In claims where, at the time of death, there is a compensable con-
dition that is medically stationary and a compensable condition that is not
medically stationary, the conditions are rated under sections (1) and (2) of
this rule, respectively. The adaptability factor is determined by comparing
the adaptability values from sections (1) and (2) of this rule, and using the
higher of the values for adaptability.

(4) If the worker dies due to causes related to the compensable injury,

death benefits are due under ORS 656.204 and 656.208.
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD 8-2012, f. 11-26-12, cert. ef. 1-1-13;
WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-035-0250
Hearing Loss

(1) The following information is provided by the attending physician
or reviewed and commented on by the attending physician, under OAR
436-035-0007(5) and (6), to value work-related hearing loss:

(a) A written record, history, examination, diagnosis, opinion, inter-
pretation and a statement noting if further material improvement would rea-
sonably be expected from medical treatment or the passage of time by a
medical provider with specialty training or experience in evaluating hear-
ing loss.

(b) The complete audiometric testing.

(2) A worker is eligible for an award for impairment for any loss of
normal hearing that results from the compensable injury. Any hearing loss
that existed before the compensable injury and that does not result from a
compensable preexisting condition must be offset against hearing loss in
the claim if the hearing loss that existed before the compensable injury is
adequately documented by a baseline audiogram that was obtained within
180 days of assignment to a high noise environment.

(a) The offset will be done at the monaural percentage of impairment
level.

(b) Determine the monaural percentage of impairment for the baseline
audiogram under section (4) of this rule.

(c) Subtract the baseline audiogram impairment from the current
audiogram impairment to obtain the impairment value.

(3) Hearing loss is based on audiograms which must report on air con-
duction frequencies at 500, 1,000, 2,000, 3,000, 4,000 and 6,000 Hz.

(a) Audiograms should be based on American National Standards
Institute S3.6 (1989) standards.

(b) Test results will be accepted only if they come from a test con-
ducted at least 14 consecutive hours after the worker has been removed
from significant exposure to noise.

(4) Impairment of hearing is calculated from the number of decibels
by which the worker’s hearing exceeds 150 decibels (hearing impairment
threshold). Compensation for monaural hearing loss is calculated as fol-
lows:

(a) Add the audiogram findings at 500, 1,000, 2,000, 3,000, 4,000 and
6,000 Hz. Decibel readings in excess of 100 will be entered into the com-
putations as 100 dB.

(b) Hearing loss caused by presbycusis is based on the worker’s age
at the time of the audiogram, except that, in an injury claim, an impairment
award for hearing loss caused by presbycusis is reduced only if the presby-
cusis qualifies as a preexisting condition. To determine the reduction to be
applied for hearing loss caused by presbycusis, consult the Presbycusis
Correction Values Table below. (These values represent the total decibels of
hearing loss in the six standard frequencies which normally results from
aging.) Find the figure for presbycusis hearing loss. Take this presbycusis
figure and subtract the hearing impairment threshold of 150 decibels.
Subtract any positive value from the sum of the audiogram entries. This
value represents the total decibels of hearing loss in the six standard fre-
quencies which normally results from aging that exceed the hearing impair-
ment threshold. (If there is no positive value there is no hearing impairment
attributable to presbycusis above the hearing impairment threshold.) [Table
not included. See ED. NOTE.]
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(c) Consult the Monaural Hearing Loss Table below, using the figure
found in subsection (b) of this section. This table will give you the percent
of monaural hearing loss to be compensated. [Table not included. See ED.
NOTE.]

(d) No value is allowed for db totals of 150 or less. The value for db
totals of 550 or more is 100%.

(5) Binaural hearing loss is calculated as follows:

(a) Find the percent of monaural hearing loss for each ear by using the
method listed in (4) (a) - (c) above.

(b) Multiply the percent of loss in the better ear by seven.

(c) Add to that result the percent of loss in the other ear.

(d) Divide this sum by eight. This is the percent of binaural hearing
loss to be compensated.

(e) This method is expressed by the formula:
1A +B
8
“A” is the percent of hearing loss in the better ear.
“B” is the percent of hearing loss in the other ear.

(6) Use the method (monaural or binaural) which results in the greater
impairment.

(7) Tinnitus and other auditory losses may be determined as losses
under OAR 436-035-0390.

[ED. NOTE: Tables and Formulas referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats.Implemented: ORS 656.005, 656.214, 656.268 & 656.726

Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0536, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0360; WCD 2-1991,
f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 1-1997, f. &
cert. ef. 2-15-97; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 2-2003, f. 1-15-03 cert. ef.
2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-105-0500
Insurer Participation in the Employer-At-Injury Program

(1) An insurer must be an active participant in providing reemploy-
ment assistance with the employer’s consent. Participation includes issuing
notices of the available assistance and administering the Employer-at-
Injury Program as specified in these rules.

(2) The insurer will notify the worker and employer-at-injury in writ-
ing of the assistance available from the Employer-at-Injury Program. A
notice must be issued:

(a) Upon acceptance or reopening of a claim; and

(b) Within five days of a worker’s first release for work after claim
opening unless the release is for regular work.

(3) The notices of Employer-at-Injury Program assistance must con-
tain the following language:

(a) The notice to the worker must appear in bold type as follows:
The Reemployment Assistance Program provides Oregon’s qualified injured
workers help with staying on the job or getting back to work. Because of your
injury, your employer may be eligible for assistance to return you to transition-
al work through the Employer-at-Injury Program while your claim is open. Your
employer may contact [insurer name and phone number].

(b) The notice to the employer-at-injury must appear in bold type as

follows:
Because of your worker’s injury, you may be eligible for assistance through the
Employer-at-Injury Program to return the worker to transitional work while the
worker’s claim is open. To learn more about the assistance available from the
program, please call [insurer name and phone number].

(4) The insurer will administer the Employer-at-Injury Program
according to these rules. The insurer must assist an employer to:

(a) Obtain a qualifying medical release, pursuant to section (5) of this
rule, from the medical service provider;

(b) Identify a transitional work position;

(c) Process employer wage subsidy requests as specified in OAR 436-
105-0520(1);

(d) Make worksite modification purchases as specified in OAR 436-
105-0520(2);

(e) Make Employer-at-Injury Program purchases as specified in OAR
436-105-0520(3); and

(f) Request Employer-at-Injury Program reimbursement from the
division as specified in OAR 436-105-0540.

(5) For purposes of the Employer-at-Injury Program, medical releas-
es must meet the following criteria:

(a) All medical releases must be dated and related to the compensable
injury or occupational disease or, if the claim has not been accepted or
denied, the claimed workers’ compensation injury or occupational disease.
The date the medical release is issued by the worker’s medical service
provider is considered the effective date if an effective date is not otherwise
specified.

(b) Two types of medical release qualify under these rules:
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(A) A medical release that states the worker’s specific current or pro-
jected restrictions; or

(B) A statement by the medical service provider that indicates the
worker is not released to regular employment accompanied by an approval
of a job description which includes the job duties and physical demands
required for the transitional work.

(c) A medical release must cover any period of time for which bene-
fits are requested.

(6) For the purposes of the Employer-at-Injury Program, a medical
release, and any restrictions it contains, remains in effect until another med-
ical release is issued by the worker’s medical service provider. An employ-
er or insurer may get clarification about a medical release from the medical
service provider who issued the release any time prior to submitting the
reimbursement request.

(7) The insurer must maintain all records of the Employer-at-Injury
Program for a period of three years from the date of the last Employer-at-
Injury Program reimbursement request. The insurer will maintain the fol-
lowing information at the authorized claim processing location(s):

(a) The worker’s claim file;

(b) Documentation from the worker’s medical service provider that
the worker is unable to perform regular employment due to the injury and
dated copies of all work releases from the worker’s medical service
provider;

(c) A legible copy of the worker’s payroll records for the wage sub-
sidy period as follows:

(A) Payroll records must state the payroll period, wage rate(s), and the
worker’s gross wages for the wage subsidy period. The payroll record must
also include the dates and hours worked each day if the worker has hourly
restrictions;

(B) Insurers and employers may supplement payroll records with doc-
umentation of how the worker’s earnings were calculated for the wage sub-
sidy. Supplemental documentation may be used to determine a worker’s
work schedule, wages earned on a particular day, dates of paid leave, or to
clarify any other necessary information not fully explained by the payroll
record;

(C) If neither the payroll record(s) nor supplemental documentation
show the amount of wages earned by the worker for reimbursable partial
payroll periods, the allowable reimbursement amount may be calculated as
follows:

(i) Divide the gross wages by the number of days in the payroll peri-
od for the daily rate; and

(ii) Multiply the daily rate by the number of eligible days; and

(D) If a partial day’s reimbursement is requested after a worker is
released for transitional work, or prior to returning from a medical appoint-
ment with a regular work release, documentation of the time of the medical
appointment and hours and wages of transitional work must be provided for
those days.

(d) A legible copy of proof of purchase, providing proof the item was
ordered during the Employer-at-Injury Program period and proof of pay-
ment of the item(s) for worksite modification purchases and Employer-at-
Injury Program purchases;

(e) Written documentation of the insurer’s decision to approve work-
site modifications;

(f) Documentation of the transitional work, which must include the
start date, wage and hours, and a description of the job duties;

(g) Documentation that payments for a home care worker were made
to the Oregon Department of Human Services/Oregon Health Authority, if
applicable;

(h) The written acceptance by the worker when skills building is the
transitional work; and

(i) Documentation, including course title and curriculum for a class or
course of instruction when Employer-at Injury Program purchases are

requested.
Stat. Auth.: ORS 656.340, 656.622 & 656.726(4)
Stats. Implemented: ORS 656.340 & 656.622
Hist.: WCD 1-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, f. 12-17-87, ef. 1-1-88;
WCD 13-1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef. 12-
26-90; WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93, Renumbered from 436-110-0090; WCD 20-
1995(Temp), f. 12-8-95, cert. ef. 1-1-96; WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD
11-1997, f. 8-28-97, cert. ef. 9-12-97, Renumbered from 436-110-0360; WCD 7-2001, f. 8-
14-01, cert. ef. 10-1-0, Renumbered from 436-110-0540; WCD 12-2002(Temp), f. & cert. ef.
12-11-02 thru 6-8-03; WCD 5-2003, f. 5-16-03, cert. ef. 6-8-03; WCD 4-2004(Temp), f. 3-
22-04, cert. ef. 4-1-04 thru 9-27-04; WCD 8-2004, f. 7-15-04, cert. ef. 8-1-04; WCD 4-2005,
f. 5-26-05, cert. ef. 7-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 8-2007, f. 11-1-
07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 5-2012, f. 10-3-12, cert.
ef. 11-1-12; WCD 1-2015, . 1-29-15, cert. ef. 3-1-15
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436-105-0520
Assistance Available from the Employer-at-Injury Program

The Employer-at-Injury Program may be used only once per worker
per claim opening for a nondisabling claim or a disabling claim. If a nondis-
abling claim becomes a disabling claim after one year from the date of
acceptance, the disabling claim is considered a new opening and the
Employer-at-Injury Program may be used again. Assistance available
includes:

(1) Wage subsidy, which provides 45 percent reimbursement of the
worker’s gross wages for the wage subsidy period. Wage subsidy benefits
are subject to the following conditions:

(a) A wage subsidy may not exceed 66 workdays and must be com-
pleted within a 24 consecutive month period;

(b) A wage subsidy may not start or end with paid leave;

(c) If the worker has hourly restrictions, reimbursable paid leave must
be limited up to the maximum number of hours of the worker’s hourly
restrictions. Paid leave exceeding the worker’s hourly restrictions is not
subject to reimbursement;

(d) Any day during which the worker exceeds his or her injury-caused
limitations will not be reimbursed. If, however, an employer uses a time
clock, a reasonable time not to exceed 30 minutes per day will be allowed
for the worker to get to and from the time clock and the worksite without
exceeding the worker’s hourly restrictions.

(2) Worksite modification.

(a) Worksite modification means altering a worksite by renting, pur-
chasing, modifying, or supplementing equipment to:

(A) Enable a worker to perform the transitional work within the work-
er’s limitations that resulted in the worker’s EAIP eligibility;

(B) Prevent a worsening of the worker’s compensable injury or occu-
pational disease; or

(C) If the claim has not been accepted or denied, to prevent a wors-
ening of the claimed workers’ compensation injury or occupational disease.

(b) Worksite modification assistance is subject to the following con-
ditions:

(A) The insurer determines the appropriate worksite modifications for
the worker;

(B) The insurer documents its reasons for approving the modifica-
tions;

(C) The worksite modifications must be ordered during the Employer-
at-Injury Program; and

(D) Worksite modification items become the employer’s property
upon the end of the Employer-at-Injury Program.

(3) Employer-at-Injury Program purchases, which are limited to:

(a) Tuition, books, fees, and materials required for a class or course of
instruction to enhance an existing skill or develop a new skill when skills
building is used as transitional work or when required to meet the require-
ments of the transitional work position. Maximum expenditure is $1,000.
Tuition, books, fees, and required materials will be provided under the fol-
lowing conditions:

(A) The insurer determines the instruction will help the worker
enhance an existing skill or develop a new skill, and documents its deci-
sion; and

(B) The worker begins participation in the class or course while eligi-
ble for the Employer-at-Injury Program;

(b) Clothing required for the job, except clothing the employer nor-
mally provides. Clothing becomes the worker’s property. Maximum expen-
diture is $400.

(4) Employer-at-Injury Program purchases of tools and equipment,
including consumables, must be required for the worker to perform transi-
tional work. These purchases will be the employer’s property.

(5) Worksite modification and purchases of tools and equipment are
limited to a combined maximum reimbursement of $5,000.

(6) All modifications and purchases made by the employer in good
faith are reimbursable, even if the worker refuses to return to work, or if the
worker agreed to take part in training and then later refused to attend train-
ing.

Stat. Auth.: ORS 656.622 & 656.726(4)

Stats. Implemented: ORS 656.622

Hist.: WCB 1-1973, f. 1-2-73, ef. 1-15-73; WCB 3-1973, f. 3-14-73, ef. 4-1-73; WCD 2-

1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 2-1978(Admin), f. & ef. 2-1-78; WCD

7-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-063-0015, 5-1-85; WCD 1-

1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, f. 12-17-87, ef. 1-1-88; WCD 13-

1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef. 12-26-90;

WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93, Renumbered from 436-110-0010, 436-110-0020,

436-110-0025, 436-110-0041, 436-110-0042 & 436-110-0045; WCD 15-1995(Temp), f. 10-

9-95, cert. ef. 10-11-95; WCD 20-1995(Temp), f. 12-8-95, cert. ef. 1-1-96; WCD 10-1996, f.

3-12-96, cert. ef. 4-5-96; WCD 4-1997(Temp), f. 3-13-97, cert. ef. 3-17-97; WCD 11-1997,
f.8-28-97, cert. ef. 9-12-97, Renumbered from 436-110-0200; WCD 7-2001, f. 8-14-01, cert.
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ef. 10-1-0, Renumbered from 436-110-0510; WCD 5-2003, f. 5-16-03, cert. ef. 6-8-03; WCD
4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009,
f. 12-1-09, cert. ef. 1-1-10; WCD 5-2012, f. 10-3-12, cert. ef. 11-1-12; WCD 3-2013, f. 4-12-
13, cert. ef. 7-1-13; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-110-0350
Worksite Modification — General Provisions

(1) Worksite modification means altering a worksite in Oregon, or
available for inspection and modification in Oregon, by purchasing, modi-
fying, or supplementing equipment, or changing the work process, to
enable a worker to work within the limitations imposed by compensable
injuries or occupational diseases. Worksite modification may also include
the means to protect modifications purchased by the preferred worker pro-
gram in an amount not to exceed $2,500.

(2) Conditions for the use of worksite modification assistance are as
follows:

(a) Modifications will be provided to allow the worker to perform the
job duties within the worker’s injury-caused permanent limitations. In order
to determine appropriate worksite modifications, the reemployment assis-
tance consultants have discretion to use reports by a medical service
provider specific to the worker, specific documented “best practices”
described by a medical service provider or authority, and their own profes-
sional judgment and experience;

(b) A job analysis that includes the duties and physical demands of the
job before and after modification may be required to show how the modi-
fication will overcome the worker’s limitations. The job analysis may be
submitted to the attending physician for approval before the modification is
performed;

(c) Modifications are limited to a maximum of $25,000 for one job. A
modification over $25,000 may be provided if the worker has an excep-
tional disability as defined in OAR 436-110-0005;

(d) Modifications not to exceed $1,000 may be provided that would
reasonably be expected to prevent further injury or exacerbation of the
compensable injury or occupational disease, including any disability result-
ing from the compensable injury or occupational disease. A reemployment
assistance consultant will determine the appropriateness of this type of
modification based upon his or her professional judgment and experience,
reports by a medical service provider specific to the worker, or specific doc-
umented “best practices” described by a medical service provider or author-
ity. Costs of the modification(s) are included in the calculation of the total
worksite modification costs;

(e) Modifications are limited to $2,500 for on-the-job training under
OAR 436-120 or other similar on-the-job training programs when the train-
er is not the employer at injury. A modification will not be approved for any
other type of training;

(f) Modifications limited to $2,500 may be provided to protect the
items approved in the Worksite Modification Agreement from theft, or
damage from the weather. Insurance policy premiums will not be paid;

(g) When a vehicle is being modified, the vehicle owner must provide
proof of ownership and insurance coverage. The worker must have a valid
driver license;

(h) Rented or leased vehicles and other equipment will not be modi-
fied;

(i) Modifications must be reasonable, practical, and feasible, as deter-
mined by the division;

(j) When the division determines the appropriate form of modification
and the worker or employer requests a form of modification equally appro-
priate but with a greater cost, upon division approval, funds equal to the
cost of the form of modification identified by the division may be applied
toward the cost of the modification desired by the worker or employer;

(k) A modification may include rental of tools, equipment, fixtures, or
furnishings to determine the feasibility of a modification. It may also
include consultative services necessary to determine the feasibility of a
modification, or to recommend or design a worksite modification;

(1) Rental of worksite modification items and consultative services
require division approval and are limited to a cost of up to $3,500 each. The
cost for rental of worksite modification items and consultative services
does not apply toward the total cost of a worksite modification;

(m) Modification equipment will become the property of the employ-
er, worker, or worker leasing company’s client on the “end date” of a
Worksite Modification Agreement or when the worker’s employment ends,
whichever occurs first. The division will determine ownership of worksite
modification equipment prior to approving an agreement and has the final
authority to assign property;

(n) The division may request a physical capacities evaluation, work
tolerance screening, or review of a job analysis to quantify the worker’s
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injury-caused permanent limitations. The cost of temporary lodging, meals,
public transportation, and use of a personal vehicle necessary for a worker
to participate in one or more of these required activities will be reimbursed
at the rate of reimbursement for State of Oregon classified employees as
published in Bulletin 112. The cost of the services described in this sub-
section does not apply toward the total cost of a worksite modification;

(o) If the property provided for the modification is damaged, in need
of repair, or lost, the division will not repair or replace the property;

(p) The employer must not dispose of the property provided for the
modification or reassign it to another worker while the worker is employed
in work for which the modification is necessary or prior to the end of the
agreement without division and worker approval. Failure to repair or
replace the property, or inappropriate disposal or reassignment of the prop-
erty, may result in sanctions under OAR 436-110-0900; and

(q) The worker must not dispose of the property provided for the
modification while employed in work for which the modification is neces-
sary or prior to the end of the agreement without division approval. Failure
to repair or replace the property, or inappropriate disposal of the property,
may result in sanctions under OAR 436-110-0900.

(3) A worker, employer or their representative may request worksite
modification assistance.

(4) The person or entity that purchased the item(s) may request reim-
bursement by submitting to the division proof of payment for the items pur-
chased. Reimbursement will be made for only those items and costs
approved and paid.

(5) Costs of approved worksite modifications are paid by reimburse-
ment, an Authorization for Payment, or by other instrument of payment
approved by the director.

(6) The division will not purchase directly or otherwise assume
responsibility for worksite modifications.

(7) Reimbursed costs will not be charged by the insurer to the
employer as claims costs or by any other means.

(8) A division worksite modification consultant will determine if
competitive quotes are required.

(9) All requests for reimbursement must be made within one year of

the Worksite Modification Agreement end date.
[Publications: Publications referenced are available from the agency]
Stat. Auth.: ORS 656.726(4) & 656.622
Stats. Implemented: ORS 656.622
Hist.: WCB 1-1973, f. 1-2-73, ef. 1-15-73; WCB 3-1973, f. 3-14-73, ef. 4-1-73; WCD 2-
1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 2-1978 (Admin), f. & ef. 2-1-78; WCD
7-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-063-0015 & 436-063-0045,
5-1-85; WCD 1-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, . 12-17-87, ef. 1-1-
88; WCD 13-1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93, Renumbered from 436-110-0010, 436-
110-0020, 436-110-0025, 436-110-0031, 436-110-0032, 436-110-0035, 436-110-0037, 436-
110-0041, 436-110-0042, 436-110-0045, 436-110-0047, 436-110-0051, 436-110-0052 &
436-110-0060; WCD 15-1995(Temp), f. 10-9-95, cert. ef. 10-11-95; WCD 20-1995(Temp),
f. 12-8-95, cert. ef. 1-1-96; WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD 4-1997(Temp),
f. 3-13-97, cert. ef. 3-17-97; WCD 11-1997, f. 8-28-97, cert. ef. 9-12-97, Renumbered from
436-110-0200 & 436-110-0400; WCD 7-2001, f. 8-14-01, cert. ef. 10-1-01, Renumbered
from 436-110-0300 & 436-110-0340; WCD 4-2005, f. 5-26-05, cert. ef. 7-1-05; WCD 8-
2007, f. 11-1-07, cert. ef. 12-1-07; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 4-2010,
f. 9-15-10, cert. ef. 10-12-10; WCD 1-2015, f. 1-29-15, cert. ef. 3-1-15

436-120-0005
Definitions

Except where the context requires otherwise, the construction of these
rules is governed by the definitions given in the workers’ compensation law
and as follows:

(1) “Administrative approval” means approval of the director.

(2) “Authorized return to work plan” means a completed return-to-
work plan form (Form 1081 for training or Form 1083 for direct employ-
ment), signed by the worker, the insurer, and the vocational counselor who
developed the plan.

(3) “Cost-of-living matrix” is a chart issued annually by the director
in Bulletin 124 that publishes the conversion factors, effective July 1 of
each year, used to adjust for changes in the cost-of-living rate from the date
of injury to the date of calculation. The conversion factor is based on the
annual percentage increase or decrease in the average weekly wage, as
defined in ORS 656.211.

(4) “Delivered” means physical delivery to the Workers’
Compensation Division during regular business hours.

(5) “Director” means the director of the Department of Consumer and
Business Services, or the director’s delegate for the matter.

(6) “Division” refers to the Workers’ Compensation Division of the
Department of Consumer and Business Services.

(7) “Employer at injury” means an employer in whose employ the
worker sustained the compensable injury or occupational disease.
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(8) “Filed” means mailed, faxed, e-mailed, delivered, or otherwise
submitted to the division in a method allowable under these rules.

(9) “Insurer” means the State Accident Insurance Fund, an insurer
authorized under ORS chapter 731 to transact workers’ compensation
insurance in Oregon, or a self-insured employer. A vocational assistance
provider acting as the insurer’s delegate may provide notices and warnings
required by OAR 436-120.

(10) “Likely eligible” means the worker will be unable to return to
regular or other suitable work with the employer-at-injury or aggravation or
is unable to perform all of the duties of the regular or suitable work and it
is reasonable to believe that the barriers are caused by the injury or aggra-
vation.

(11) “Mailed” means postmarked to the last known address.

(12) “Permanent employment” is a job with no projected end date or
a job that had no projected end date at time of hire. Permanent employment
may be year-round or seasonal.

(13) “Physical demand characteristics of work™ strength rating: The
physical demands strength rating reflects the estimated overall strength
requirements of the job, which are considered to be important for average,
successful work performance. The following definitions are used: “occa-
sionally” is an activity or condition that exists up to 1/3 of the time; “fre-
quently” is an activity or condition that exists from 1/3 to 2/3 of the time;
“constantly” is an activity or condition that exists 2/3 or more of the time.

(a) Sedentary work (S): Exerting up to 10 pounds of force occasion-
ally or a negligible amount of force frequently to lift, carry, push, pull, or
otherwise move objects, including the human body. Sedentary work
involves sitting most of the time, but may involve walking or standing for
brief periods of time. Jobs are sedentary if walking and standing are
required only occasionally and all other sedentary criteria are met.

(b) Light work (L): Exerting up to 20 pounds of force occasionally, or
up to 10 pounds of force frequently, or a negligible amount of force con-
stantly to move objects. Physical demand requirements are in excess of
those for sedentary work. Even though the weight lifted may be only a neg-
ligible amount, a job should be rated light work:

(A) When it requires walking or standing to a significant degree;

(B) When it requires sitting most of the time but entails pushing or
pulling of arm or leg controls; or

(C) When the job requires working at a production rate pace entailing
the constant pushing or pulling of materials even though the weight of those
materials is negligible.

NOTE: The constant stress and strain of maintaining a production rate pace, espe-

cially in an industrial setting, can be and is physically demanding of a worker even
though the amount of force exerted is negligible.

(c) Medium work (M): Exerting 20 to 50 pounds of force occasional-
ly, or 10 to 25 pounds of force frequently, or greater than negligible up to
10 pounds of force constantly to move objects. Physical demand require-
ments are in excess of those for light work.

(d) Heavy work (H): Exerting 50 to 100 pounds of force occasional-
ly, or 25 to 50 pounds of force frequently, or 10 to 20 pounds of force con-
stantly to move objects. Physical demand requirements are in excess of
those for medium work.

(e) Very heavy (VH): Exerting in excess of 100 pounds of force occa-
sionally, or in excess of 50 pounds of force frequently, or in excess of 20
pounds of force constantly to move objects. Physical demand requirements
are in excess of those for heavy work.

(14) “Reasonable cause” may include, but is not limited to, a med-
ically documented limitation in a worker’s activities due to illness or med-
ical condition of the worker or the worker’s family, financial hardship,
incarceration for less than six months, or circumstances beyond the reason-
able control of the worker. “Reasonable cause” for failure to provide infor-
mation or participate in activities related to vocational assistance will be
determined based upon individual circumstances of the case.

(15) “Reasonable labor market”: An occupation can be said to have
reasonable employment opportunities if competitively qualified workers
can expect to find equivalent jobs in the occupation within a reasonable
period of time. A reasonable period of time, for workers in the majority of
occupations, would be the six months that they could collect regular unem-
ployment insurance benefits, if they were entitled to them.

(16) “Regular employment” means the employment the worker held
at the time of the injury or at the time of the claim for aggravation,
whichever gave rise to the potential eligibility for vocational assistance; or,
for a worker not employed at the time of aggravation, the employment the
worker held on the last day of work prior to the aggravation claim. If the
basis for potential eligibility is a reopening to process a newly accepted
condition, “regular employment” is the employment the worker held at the
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time of the injury; when the condition arose after claim closure, “regular
employment” is determined as if it were an aggravation claim.

(17) “Substantial handicap to employment,” as determined under
OAR 436-120-0340, means the worker, because of the injury or aggrava-
tion, lacks the necessary physical capacities, knowledge, skills and abilities
to be employed in suitable employment. “Knowledge,” “skills,” and “abil-
ities” have meanings as follows:

(a) “Knowledge” means an organized body of factual or procedural
information derived from the worker’s education, training, and experience.

(b) “Skills” means the demonstrated mental and physical proficiency
to apply knowledge.

(c) “Abilities” means the cognitive, psychological, and physical capa-
bility to apply the worker’s knowledge and skills.

(18) “Suitable employment” or “suitable job” means employment or
a job:

(a) For which the worker has the necessary physical capacities,
knowledge, skills and abilities;

(b) Located where the worker customarily worked, or within reason-
able commuting distance of the worker’s residence. A reasonable commut-
ing distance is no more than 50 miles one-way modified by other factors
including, but not limited to:

(A) Wage of the job. A low wage may justify a shorter commute;

(B) The pre-injury commute;

(C) The worker’s physical capacities, if they restrict the worker’s abil-
ity to sit or drive for 50 miles;

(D) Commuting practices of other workers who live in the same geo-
graphic area; and

(E) The distance from the worker’s residence to the nearest cities or
towns that offer employment opportunities;

(c) That pays or would average on a year-round basis a suitable wage
as defined in section (19) of this rule;

(d) That is permanent. Temporary work is suitable if the worker’s job
at injury was temporary; and the worker has transferable skills to earn, on
a year-round basis, a suitable wage as defined in section (19) of this rule;

(e) For which a reasonable labor market as described under OAR 436-
120-0340 is documented to exist; and

(f) That is modified or new employment resulting from an employer
at injury activated use of the Preferred Worker Program, under OAR 436-
110:

(A) Nine months from the effective date of the premium exemption if
there are no worksite modifications, or

(B) Twelve months from the date the department determines the
worksite modification is complete, or

(C) If the worker is terminated for cause, or

(D) If the worker voluntarily resigns for a reason unrelated to the
work injury.

(19) “Suitable wage” means:

(a) For the purpose of determining eligibility for vocational assis-
tance, a wage at least 80 percent of the adjusted weekly wage as defined in
OAR 436-120-0007.

(b) For the purpose of providing or ending vocational assistance, a
wage as close as possible to 100 percent of the adjusted weekly wage. This
wage may be considered suitable if less than 80 percent of the adjusted
weekly wage, if the wage is as close as possible to the adjusted weekly
wage.

(20) “Training” means a vocational rehabilitation service provided to
a worker who is enrolled and actively engaged in an approved “Return-to-
Work Plan; Training” as documented on Form 1081.

(21) “Transferable skills” means the knowledge and skills demon-
strated in past training or employment that make a worker employable in
suitable new employment. More general characteristics such as aptitudes or
interests do not, by themselves, constitute transferable skills.

(22) “Vocational assistance” means any of the services, goods,
allowances, and temporary disability compensation under these rules to
assist an eligible worker return to work. This does not include activities for
determining a worker’s eligibility for vocational assistance.

(23) “Vocational assistance provider” means an insurer or other pub-
lic or private organization, registered under these rules to provide voca-
tional assistance to injured workers.

Stat. Auth.: ORS 656.340(9) & 656.726(4)

Stats. Implemented: ORS 656.340

Hist.: WCB 7-1966, f. & ef. 6-30-66;WCB 6-1973, f. 122073, ef. 1-11-74; WCB 45-

1974(Temp), f. & ef. 11-5-74; WCD 4-1975(Admin), f. 2-6-75, ef. 2-25-75; WCB 1-1976,f.

3-29-76, ef. 4-1-76; WCD 3-1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 1-

1978(Admin), f. & ef. 2-1-78; WCD 6-1980(Admin), f. 5-22-80, ef. 6-1-80; WCD 4-

1981(Admin), f. 12-4-81, ef. 1-1-82; WCD 11-1982(Admin)(Temp), f. 12-29-82, ef. 1-1-83;

WCD 2-1983(Admin), f. & ef. 6-30-83; WCD 5-1983(Admin), f. 12-14-83, ef. 1-1-84;
Renumbered from 436-061-0005, 5-1-85; WCD 7-1985(Admin), f. 12-12-85, ef. 1-1-86;
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WCD 11-1987, f. 12-17-87, ef. 1-1-88; WCD 10-1994, f. 11-1-94, cert. ef. 1-1-95; WCD 6-
1996, f. 2-6-96, cert. ef. 3-1-96; WCD 23-1996, f. 12-13-96, cert. ef. 2-1-97; WCD 6-2000,
f.4-27-00, cert. ef. 6-1-00; WCD 4-2001, f. 4-13-01, cert. ef. 5-15-01; WCD 14-2001(Temp),
f.12-17-01, cert. ef. 1-2-02 thru 6-30-02; WCD 7-2002, f. 5-30-02, cert. ef. 7-1-02; WCD 6-
2005, f. 6-9-05, cert. ef. 7-1-05; WCD 3-2009, f. 12-1-09, cert. ef. 1-1-10; WCD 5-2010, f.
9-15-10, cert. ef. 11-15-10; WCD 5-2012, f. 10-3-12, cert. ef. 11-1-12; WCD 1-2015, f. 1-29-
15, cert. ef. 3-1-15

Rule Caption: Recognition of preexisting conditions; effects of
compensable injury versus accepted conditions

Adm. Order No.: WCD 2-2015

Filed with Sec. of State: 2-12-2015

Certified to be Effective: 3-1-15

Notice Publication Date: 12-1-2014

Rules Amended: 436-030-0003

Subject: The agency has amended OAR 436-030, Claim Closure
and Reconsideration, rule 0003, “Applicability of Rules.” Except as
provided in section (3) of this rule, OAR 436-030 applies to all
claims closed on or after March 1,2015.

Rules Coordinator: Fred Bruyns—(503) 947-7717

436-030-0003
Applicability of Rules

(1) Except as provided in section (3) of this rule, these rules apply to
all accepted claims for workers’ compensation benefits and all claims
closed on or after the effective date of these rules.

(2) All orders the division issues to carry out the statute and these
rules are considered an order of the director.

(3) These rules carry out ORS 656.005, 656.214, 656.262, 656.268,
656.273, 656.278, and 656.325.

(a) For claims in which the worker became medically stationary
before July 2, 1990, OAR 436-030-0020, 436-030-0030, and 436-030-0050
as adopted by WCD Administrative Order 13-1987 effective January 1,
1988 will apply.

(b) OAR 436-030-0055(3)(b), (3)(d), and (4)(a) apply to all claims
with dates of injury on or after January 1, 2002.

Stat. Auth.: ORS 656.268 & 656.726

Stats. Implemented: ORS 656.005, 656.206, 656.210, 656.212, 656.214, 656.262, 656.268,

656.273, 656.278, 656.325, 656.726

Hist.: WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78; WCD 4-1980(Admin), f. 3-20-80, ef. 4-

1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-065-0003, 5-1-

85; WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90;

WCD 31-1990, f. 12-10-90, cert. ef. 12-26-90; WCD 5-1991(Temp), f. 8-20-91, cert. ef. 9-

1-91; WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95;

WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;

WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 12-2000(Temp), f. 12-22-00, cert. ef. 1-1-

01 thru 6-29-01; Administrative correction 11-20-01; WCD 10-2001, f. 11-16-01, cert. ef. 1-

1-02; WCD 1-2002(Temp), f. & cert. ef. 1-15-02 thru 7-13-02; WCD 4-2002, f. 4-5-02, cert

ef. 4-8-02; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 2-2004, f.

2-19-04 cert. ef. 2-29-04; WCD 9-2004, . 10-26-04, cert. ef. 1-1-05; WCD 8-2005, f. 12-6-

05, cert. ef. 1-1-06; WCD 1-2008, f. 6-13-08, cert. ef. 7-1-08; WCD 3-2009, f. 12-1-09, cert.

ef. 1-1-10; WCD 5-2011, f. 11-18-11, cert. ef. 1-1-12; WCD 2-2015, f. 2-12-15

Department of Environmental Quality
Chapter 340

Rule Caption: WQ Permit Fees — 2014 Increase
Adm. Order No.: DEQ 4-2015
Filed with Sec. of State: 2-3-2015
Certified to be Effective: 2-3-15
Notice Publication Date: 6-1-2014
Rules Amended: 340-071-0140
Subject: DEQ is re-filing this previously adopted and filed rule only
to correct a clerical error in Table 9F that occurred in the filing
process.

Short summary

Effective December 1,2014, these DEQ rules increase water qual-
ity fees by 2.9 percent for individuals, businesses and government
agencies that hold the following permits:

National Pollutant Discharge Elimination System permits.

Water Pollution Control Facility permits.

Water Pollution Control Facility permits specific to onsite septic
systems.

The proposed fee increases would not affect fees for the follow-
ing permits:

Suction dredge discharge.
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- 700-PM permit fees are set in Oregon statute. DEQ rules cannot
change this law.

Graywater:

- Water Pollution Control Facility permits 2401 and 2402 for gray-
water use.

Small off-stream mining operations:

- Water Pollution Control Facility permit 600. These permits do
not have application fees or annual fees.

Background:

ORS 468B.051 allows water quality permit fee increases.

DEQ has taken these actions concerning fee increases:

In 2002 DEQ convened the Blue Ribbon Committee on Waste-
water Permitting to recommend improvements to DEQ’s water qual-
ity permit program. The committee included industry, environmen-
tal and local government representatives.

In 2004 the committee published a report containing recommen-
dations. These included increasing fee revenue by no more than 3
percent each year to address increasing program costs.

In 2005 the Oregon Legislature adopted the committee’s recom-
mended annual fee increase into chapter 468B of Oregon Revised
Statutes.

DEQ implemented fee increases each year between 2007 and
2013, excluding 2009.

The Water Quality Permitting program is responsible for:

Issuing Permits. These permits cover a wide range of activities
such as:

- Municipal wastewater treatment.

- Industrial wastewater treatment.

- Stormwater treatment.

- Fish hatcheries.

- Suction dredge mining.

- Seafood processing.

- Onsite sewage treatment.

Compliance and inspection:

- DEQ conducts inspections and reviews discharge monitoring
reports that permit holders submit.

Enforcement:

- DEQ may take enforcement action against permit holders that do
not comply with their permits’ terms.

Pretreatment:

- Those facilities that receive wastewater from “significant indus-
trial users” must have pretreatment programs. The law requires DEQ
to oversee these programs

Plan Review:

- Municipal wastewater treatment facilities that wish to upgrade
their facilities must submit plans for review.

Regulated parties:

The proposed fee increases would affect:

Parties that currently hold a permit.

Parties that apply for modifications to or transfer of these permits.

Any party that applies for a new permit.

Any party that needs technical assistance related to these permits.

Request for other options:

During the public comment period, DEQ requested public com-
ment on whether to consider other options for achieving the rules’
substantive goals while reducing the rules’ negative economic impact
on business.

Rules Coordinator: Meyer Goldstein—(503) 229-6478

340-071-0140
Onsite System Fees

(1) This rule establishes the fees for site evaluations, permits, reports,
variances, licenses, and other services DEQ provides under this division.

(2) Table 9A lists the site evaluation and existing system evaluation
fees. [Table not included. See ED. NOTE.]

(3) Tables 9B and 9C list the permitting fees for systems not subject
to WPCF permits. Online submittals for annual report evaluation fees may
apply upon DEQ implementation of online reporting. [Table not included.
See ED. NOTE.]
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(4) WPCF permit fees. Fees in this section apply to WPCF permits
issued pursuant to OAR 340-071-0162. Table 9D lists the WPCF permit
fees. [Table not included. See ED. NOTE.]

(5) Table 9F lists the innovative, Alternative Technology and Material
Plan Review fees. [Table not included. See ED. NOTE.]

(6) Table 9E lists the Sewage Disposal Service License and Truck
Inspection fees. [Table not included. See ED. NOTE.]

(7) Compliance Recovery Fee. When a violation results in an appli-
cation in order to comply with the requirements in this division, the agent
may require the applicant to pay a compliance recovery fee in addition to
the application fee. The amount of the compliance recovery fee shall not
exceed the application fee. Such violations include but are not limited to
installing a system without a permit, performing sewage disposal services
without a license, or failure to obtain an authorization notice when it is
required.

(8) Land Use Review Fee. Land use review fees are listed in Table 9C
and are assessed when an agent review is required in association with a land
use action or building permit application and no approval is otherwise
required in the division.

(9) Contract county fee schedules.

(a) Each county having an agreement with DEQ under ORS 454.725
must adopt a fee schedule for services rendered and permits issued. The
county fee schedule may not include DEQ’s surcharge established in sec-
tion (10) of this rule unless identified as a DEQ surcharge.

(b) A copy of the fee schedule and any subsequent amendments to the
schedule must be submitted to DEQ.

(c) Fees may not exceed actual costs for efficiently conducted
services.

(10) DEQ surcharge.

(a) To offset a portion of the administrative and program oversight
costs of the statewide onsite wastewater management program, DEQ and
contract counties must levy a surcharge for each site evaluation, report per-
mit, and other activity for which an application is required in this division.
The surcharge fee is listed in Table 9F. This surcharge does not apply to
pumper truck inspections, annual report evaluation fees, or certification of
installers or maintenance providers. [Table not included. See ED. NOTE.]

(b) Proceeds from surcharges collected by DEQ and contract counties
must be accounted for separately. Each contract county must forward the
proceeds to DEQ in accordance with its agreement with the DEQ.

(11) Refunds. DEQ may refund all or a portion of a fee accompany-
ing an application if the applicant withdraws the application before any

field work or other substantial review of the application has been done.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 454.625, 468.020 & 468.065(2)
Stats. Implemented: ORS 454.745, 468.065 & 468B.050
Hist.: DEQ 10-1981, f. & ef. 3-20-81; DEQ 19-1981, f. 7-23-81, ef. 7-27-81; DEQ 5-1982,
f. & ef. 3-9-82; DEQ 8-1983, f. & ef. 5-25-83; DEQ 9-1984, f. & ef. 5-29-84; DEQ 13-1986,
f. & ef. 6-18-86; DEQ 15-1986, f. & ef. 8-6-86; DEQ 6-1988, f. & cert. ef. 3-17-88; DEQ 11-
1991, f. & cert. ef. 7-3-91; DEQ 18-1994, f. 7-28-94, cert. ef. 8-1-94; DEQ 27-1994, f. &
cert. ef. 11-15-94; DEQ 12-1997, f. & cert. ef. 6-19-97; Administrative correction 1-28-98;
DEQ 8-1998, f. & cert. ef. 6-5-98; DEQ 16-1999, f. & cert. ef. 12-29-99; Administrative cor-
rection 2-16-00; DEQ 9-2001(Temp), f. & cert. ef. 7-16-01 thru 12-28-01; DEQ 14-2001, f.
& cert. ef. 12-26-01; DEQ 2-2002, f. & cert. ef. 2-12-02; DEQ 11-2004, f. 12-22-04, cert. ef.
3-1-05; DEQ 7-2008, f. 6-27-08, cert. ef. 7-1-08; DEQ 10-2009, f. 12-28-09, cert. ef. 1-4-10;
DEQ 7-2010, f. 8-27-10, cert. ef. 9-1-10; DEQ 9-2011, f. & cert. ef. 6-30-11; DEQ 6-2012,
f. 10-31-12, cert. ef. 11-1-12; DEQ 8-2013, f. 10-23-13, cert. ef. 11-1-13; DEQ 14-2013, f.
12-20-13, cert. ef. 1-2-14; DEQ 11-2014, f. & cert. ef. 10-15-14; DEQ 13-2014, f. 11-14-14,
cert. ef. 12-1-14; DEQ 4-2015, f. & cert. ef. 2-3-15

Department of Fish and Wildlife
Chapter 635

Rule Caption: 2015 Harvest Quota for Commercial Roe Herring
Fishery in Yaquina Bay Set.

Adm. Order No.: DFW 7-2015(Temp)

Filed with Sec. of State: 1-16-2015

Certified to be Effective: 1-16-15 thru 4-15-15

Notice Publication Date:

Rules Amended: 635-004-0505

Subject: This amended rule sets the 2015 harvest quota for the
Yaquina Bay commercial roe herring fishery for the period from Jan-
uary 1 through April 15,2015 at 8.8 tons. The yearly harvest quota
for the Yaquina Bay commercial roe herring fishery shall not exceed
20% of the available spawning biomass as established in the Yaquina
River Basin Fish Management Operating Principles and Objectives
described in OAR 635-500-0665(2). Only fishers with a limited entry
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permit issued pursuant to ORS 508.765 may participate in this
fishery.
Rules Coordinator: Michelle Tate —(503) 947-6044

635-004-0505
Roe-Herring Season and Harvest Limit

(1) The open season for the taking of herring for roe in Yaquina Bay
is January 1 through April 15.

(2) The yearly commercial harvest cap for the Yaquina Bay commer-
cial roe herring fishery shall not exceed 20% of the available spawning bio-
mass as established in the Yaquina River Basin Fish Management
Operating Principles and Objectives 635-500-0665(2). The available
spawning biomass shall be determined by the ODFW Fish Division’s
Marine Resources Program. The harvest quota for the Yaquina Bay com-
mercial roe herring fishery during the period January 1 through April 15,
2015 is 8.8 tons. Only fishers with a limited entry permit issued pursuant to
ORS 508.765 may participate in this fishery.

(3) The factor used to convert an equivalent amount of “whole fish”
resource in the Yaquina Bay commercial roe herring fishery during the peri-
od of January 1 through April 15 to the equivalent amount of herring eggs
on kelp fishery is 0.2237.

(4) During the period January 1 through April 15 it is unlawful to:

(a) Fish commercially from midnight Friday through midnight
Sunday with nets; and

(b) Use any fishing gear or method of harvest for the taking of herring
other than: a purse seine with a maximum length of 50 fathoms (300 feet),
defined as the maximum distance from the first to last pursing rings on the

purse line; lampara net; hook and line; or eggs-on-kelp method.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 75-2012, f. 6-28-12, cert. ef. 7-1-12; DFW 134-2013(Temp), f. 12-11-13, cert.
ef. 1-1-14 thru 4-15-14; Administrative correction, 5-21-14; DFW 7-2015(Temp), f. & cert.
ef. 1-16-15 thru 4-15-15

Rule Caption: 2015 Commercial Smelt Season Set for the
Columbia River

Adm. Order No.: DFW 8-2015(Temp)

Filed with Sec. of State: 1-29-2015

Certified to be Effective: 2-2-15 thru 2-28-15

Notice Publication Date:

Rules Amended: 635-042-0130

Subject: The amended rule sets a commercial gill net fishing sea-
son for smelt in Zones 1-3 of the Columbia River. The fishery con-
sists of 7-hour fishing periods beginning 7:00 a.m. through 2:00 p.m.,
Mondays and Thursdays of each week from February 2 through Feb-
ruary 26, 2015. Revisions are consistent with the action taken Jan-
uary 28, 2015 by the Oregon and Washington Departments of Fish
and Wildlife in a meeting of the Columbia River Compact.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-042-0130
Smelt Season
(1) Smelt may be taken for commercial purposes from the Columbia
River in Zones 1 through 3, Mondays and Thursdays from 7:00 a.m. to 2:00
p-m. (7 hrs.) during the period from February 2 through February 26, 2015.
(2) It is unlawful to use any gear other than gill nets for the taking of
smelt in the Columbia River. Mesh size may not exceed two inches
stretched. Nets may consist of, but are not limited to, monofilament web-
bing.
Stat. Auth.: ORS 183.325, 506.109 & 506.119
Stats. Implemented: ORS 506.129 & 507.030
Hist.: FWC 2-1985, f. & ef. 1-30-85; FWC 79-1986(Temp), f. & ef. 12-22-86; FWC 2-1987,
f. & ef. 1-23-87; FWC 9-1994, f. 2-14-94, cert. ef. 2-15-94; FWC 15-1995, f. & cert. ef. 2-
15-95; DFW 82-1998(Temp), f. 10-6-98, cert. ef. 10-7-98 thru 10-23-98; DFW 95-
1999(Temp), f. 12-22-99, cert. ef. 12-26-99 thru 1-21-00; DFW 3-2000, f. & cert. ef. 1-24-
00; DFW 8-2000(Temp), f. 2-18-00, cert. ef. 2-20-00 thru 2-29-00; Administrative correction
3-17-00; DFW 80-2000(Temp), f, 12-22-00, cert. ef. 1-1-01 thru 3-31-01; DFW 10-
2001(Temp), f. & cert. ef. 3-6-01 thru 3-31-01; Administrative correction 6-21-01; DFW 115-
2001(Temp), f. 12-13-01, cert. ef. 1-1-02 thru 3-31-02; DFW 9-2002, f. & cert. ef. 2-1-02;
DFW 11-2002(Temp), f. & cert. ef. 2-8-02 thru 8-7-02; DFW 134-2002(Temp), f. & cert. ef.
12-19-02 thru 4-1-03; DFW 131-2003(Temp), f. 12-26-03, cert. ef. 1-1-04 thru 4-1-04; DFW
21-2004(Temp), f. & cert. ef. 3-18-04 thru 7-31-04; Administrative correction 8-19-04; DFW
130-2004(Temp), f. 12-23-04, cert. ef. 1-1-05 thru 4-1-05; DFW 8-2005(Temp), f. & cert. ef.
2-24-05 thru 4-1-05; Administrative correction 4-20-05; DFW 145-2005(Temp), f. 12-21-05,
cert. ef. 1-1-06 thru 3-31-06; DFW 11-2006(Temp), f. & cert. ef. 3-9-06 thru 7-31-06;
Administrative correction 8-22-06; DFW 131-2006(Temp), f. 12-20-06, cert. ef. 1-1-07 thru
6-29-07; DFW 13-2007(Temp), f. & cert. ef. 3-6-07 thru 9-1-07; Administrative correction
9-16-07; DFW 125-2007(Temp), f. 11-29-07, cert. ef. 12-1-07 thru 5-28-08; DFW 135-
2007(Temp), f. 12-28-07, cert. ef. 1-1-08 thru 6-28-08; DFW 10-2008, f. & cert. ef. 2-11-08;
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DFW 148-2008(Temp), f. 12-19-08, cert. ef. 1-1-09 thru 6-29-09; DFW 20-2009, f. & cert.
ef. 2-26-09; DFW 151-2009(Temp), f. 12-22-09, cert. ef. 1-1-10 thru 3-31-10; DFW 10-
2010(Temp), f. 2-4-10, cert. ef. 2-8-10 thru 3-31-10; DFW 28-2010(Temp), f. 3-9-10, cert.
ef. 3-11-10 thru 3-31-10; Administrative correction 4-21-10; DFW 156-2010(Temp), f. 11-
23-10, cert. ef. 12-1-10 thru 3-31-11; DFW 23-2011, f. & cert. ef. 3-21-11; DFW 7-
2014(Temp), f. 2-5-14, cert. ef. 2-10-14 thru 3-31-14; Administrative correction, 4-24-14;
DFW 8-2015(Temp), f. 1-29-15, cert. ef. 2-2-15 thru 2-28-15

Rule Caption: 2015 Treaty Indian Winter Commercial Fisheries in
Zone 6 of the Columbia River Set

Adm. Order No.: DFW 9-2015(Temp)

Filed with Sec. of State: 1-29-2015

Certified to be Effective: 2-2-15 thru 3-31-15

Notice Publication Date:

Rules Amended: 635-041-0065

Subject: This amended rule sets both the platform hook-and-line and
gill net Treaty Indian winter commercial seasons for 2015. These
modifications allow commercial sales, in Oregon, of fish caught in
Bonneville, The Dalles, and John Day pools by tribal fishers begin-
ning February 2,2015. Modifications are consistent with action taken
January 28, 2015 by the Oregon and Washington Departments of
Fish and Wildlife, in cooperation with the Columbia River Treaty
Tribes, in a meeting of the Columbia River Compact.

Rules Coordinator: Michelle Tate—(503) 947-6044

635-041-0065
Winter Salmon Season

(1) Salmon, steelhead, shad, walleye, catfish, bass, yellow perch, and
carp may be taken for commercial purposes in the Columbia River Treaty
Indian platform and hook-and-line fisheries from:

(a) The Dalles and John Day pools in the Columbia River Treaty
Indian hook-and-line fisheries 6:00 a.m. Monday, February 2 through 6:00
p.m. Friday, February 20, 2015; and

(b) The Bonneville Pool, 6:00 a.m. Monday, February 2 through 5:59
a.m. Monday, February 23, 2015.

(¢) Gear used in the fisheries described above is restricted to subsis-
tence fishing gear which includes hoopnets, dipnets, and rod and reel with
hook-and-line.

(d) Salmon, steelhead, shad, yellow perch, bass, walleye, catfish and
carp landed during any open fishing period may be sold at any time or
retained for subsistence purposes. White sturgeon between 43 and 54 inch-
es in fork length taken from The Dalles and John Day pools may be sold or
kept for subsistence purposes. White sturgeon between 38 and 54 inches in
fork length taken from the Bonneville Pool may not be sold but msy be kept
for subsistence purposes. Live release of all undersize or oversize white
sturgeon is required.

(2) Salmon, steelhead, shad, walleye, catfish, bass, yellow perch, carp
and white sturgeon may be taken for commercial purposes in the Columbia
River Treaty Indian gill net fisheries from:

(a) The Dalles and John Day pools beginning 6:00 a.m. Monday,
February 2 through 6:00 p.m. Friday, February 20, 2015; and

(b) The Bonneville Pool beginning 6:00 a.m. Monday, February 23
through 6:00 p.m. Saturday, March 21, 2015.

(c) Gear is restricted to gill nets. There are no mesh size restrictions.

(d) Salmon, steelhead, shad, yellow perch, bass, walleye, catfish and
carp landed during any open fishing period may be sold at any time or
retained for subsistence purposes. White sturgeon between 43 and 54 inch-
es in fork length taken from The Dalles and John Day pools and white stur-
geon between 38 and 54 inches in fork length taken from the Bonneville
Pool may be sold or kept for subsistence purposes. Live release of all
undersize or oversize white sturgeon is required.

(3) Closed areas as set forth in OAR 635-041-0045 are in effect.

Stat. Auth.: ORS 496.118 & 506.119

Stats. Implemented: ORS 506.109, 506.129 & 507.030

Hist.: FWC 89, f. & ef. 1-28-77; FWC 2-1978, f. & ef. 1-31-78; FWC 7-1978, f. & ef. 2-21-
78; FWC 2-1979, f. & ef. 1-25-79; FWC 13-1979(Temp), f. & ef. 3-30-1979, Renumbered
from 635-035-0065; FWC 6-1980, f. & ef. 1-28-80; FWC 1-1981, f. & ef. 1-19-81; FWC 6-
1982, f. & ef. 1-28-82; FWC 2-1983, f. 1-21-83, ef. 2-1-83; FWC 4-1984, f. & ef. 1-31-84;
FWC 2-1985, f. & ef. 1-30-85; FWC 4-1986(Temp), f. & ef. 1-28-86; FWC 79-1986(Temp),
f. & ef. 12-22-86; FWC 2-1987, f. & ef. 1-23-87; FWC 3-1988(Temp), f. & cert. ef. 1-29-88;
FWC 10-1988, f. & cert. ef. 3-4-88; FWC 5-1989, f. 2-6-89, cert. ef. 2-7-89; FWC 13-
1989(Temp), f. & cert. ef. 3-21-89; FWC 15-1990(Temp), f. 2-8-90, cert. ef. 2-9-90; FWC
20-1990, f. 3-6-90, cert. ef. 3-15-90; FWC 13-1992(Temp), f. & cert. ef. 3-5-92; FWC 7-
1993, f. & cert. ef. 2-1-93; FWC 12-1993(Temp), f. & cert. ef. 2-22-93; FWC 18-
1993(Temp), f. & cert. ef. 3-2-93; FWC 7-1994, f. & cert. ef. 2-1-94; FWC 11-1994(Temp),
f. & cert. ef. 2-28-94; FWC 9-1995, f. & cert. ef. 2-1-95; FWC 19-1995(Temp), f. & cert. ef.
3-3-95; FWC 5-1996, f. & cert. ef. 2-7-96; FWC 4-1997, f. & cert. ef. 1-30-97; DFW 8-
1998(Temp), f. & cert. ef. 2-5-98 thru 2-28-98; DFW 14-1998, f. & cert. ef. 3-3-98; DFW 20-
1998(Temp), f. & cert. ef. 3-13-98 thru 3-20-98; DFW 23-1998(Temp), f. & cert. ef. 3-20-98
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thru 6-30-98; DFW 2-1999(Temp), f. & cert. ef. 2-1-99 through 2-19-99; DFW 9-1999, f. &
cert. ef. 2-26-99; DFW 14-1999(Temp), f. 3-5-99, cert. ef. 3-6-99 thru 3-20-99;
Administrative correction 11-17-99; DFW 6-2000(Temp), f. & cert. ef. 2-1-00 thru 2-29-00;
DFW 9-2000, f. & cert. ef. 2-25-00; DFW 19-2000, f. 3-18-00, cert. ef. 3-18-00 thru 3-21-
00; DFW 26-2000(Temp), f. 5-4-00, cert. ef. 5-6-00 thru 5-28-00; Administrative correction
5-22-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 14-2001(Temp), f. 3-12-01, cert. ef. 3-14-
01 thru 3-21-01; Administrative correction 6-20-01; DFW 9-2002, f. & cert. ef. 2-1-02; DFW
11-2002(Temp), f. & cert. ef. 2-8-02 thru 8-7-02; DFW 17-2002(Temp), f. 3-7-02, cert. ef. 3-
8-02 thru 9-1-02; DFW 18-2002(Temp), f. 3-13-02, cert. ef. 3-15-02 thru 9-11-02; DFW 134-
2002(Temp), f. & cert. ef. 12-19-02 thru 4-1-03; DFW 20-2003(Temp), f. 3-12-03, cert. ef.
3-13-03 thru 4-1-03; DFW 131-2003(Temp), f. 12-26-03, cert. ef. 1-1-04 thru 4-1-04; DFW
5-2004(Temp), f. 1-26-04, cert. ef. 2-2-04 thru 4-1-04; DFW 15-2004(Temp), f. 3-8-04, cert.
ef. 3-10-04 thru 4-1-04; DFW 130-2004(Temp), f. 12-23-04, cert. ef. 1-1-05 thru 4-1-05;
DFW 4-2005(Temp), f. & cert. ef 1-31-05 thru 4-1-05; DFW 18-2005(Temp), f. & cert. ef.
3-15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 3-2006(Temp), f. & cert. ef.
1-27-06 thru 3-31-06; Administrative correction 4-19-06; DFW 7-2007(Temp), f. 1-31-07,
cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07; DFW 14-2007(Temp), f. &
cert. ef. 3-9-07 thru 9-4-07; DFW 15-2007(Temp), f. & cert. ef. 3-14-07 thru 9-9-07;
Administrative correction 9-16-07; DFW 6-2008(Temp), f. 1-29-08, cert. ef. 1-31-08 thru 7-
28-08; DFW 20-2008(Temp), f. 2-28-08, cert. ef. 2-29-08 thru 7-28-08; DFW 21-
2008(Temp), f. & cert. ef. 3-5-08 thru 7-28-08; DFW 22-2008(Temp), f. 3-7-08, cert. ef. 3-
10-08 thru 7-28-08; Administrative correction 8-21-08; DFW 142-2008, f. & cert. ef. 11-21-
08; DFW 6-2009(Temp), f. 1-30-09, cert. ef. 2-2-09 thru 8-1-09; DFW 11-2009(Temp), f. 2-
13-09, cert. ef. 2-16-09 thru 7-31-09; DFW 22-2009(Temp), f. 3-5-09, cert. ef. 3-6-09 thru 7-
31-09; Administrative correction 8-21-09; DFW 9-2010(Temp), f. & cert. ef. 2-3-10 thru 8-
1-10; DFW 12-2010(Temp), f. 2-10-10, cert. ef. 2-11-10 thru 8-1-10; DFW 18-2010(Temp),
f.2-24-10, cert. ef. 2-26-10 thru 4-1-10; DFW 24-2010(Temp), f. 3-2-10, cert. ef. 3-3-10 thru
4-1-10; Administrative correction 4-21-10; DFW 8-2011(Temp), f. 1-31-11, cert. ef. 2-1-11
thru 4-1-11; DFW 9-2011(Temp), f. 2-9-11, cert. ef. 2-10-11 thru 4-1-11; DFW 23-2011,f. &
cert. ef. 3-21-11; DFW 5-2012(Temp), f. 1-30-12, cert. ef. 2-1-12 thru 3-31-12; DFW 18-
2012(Temp), f. 2-28-12, cert. ef. 2-29-12 thru 6-15-12; DFW 19-2012(Temp), f. 3-2-12, cert.
ef. 3-5-12 thru 6-15-12; DFW 20-2012(Temp), f. & cert. ef. 3-5-12 thru 6-15-12; DFW 46-
2012(Temp), f. 5-14-12, cert. ef. 5-15-12 thru 6-30-12; Administrative correction, 8-1-12;
DFW 9-2013(Temp), f. 1-31-13, cert. ef. 2-1-13 thru 3-31-13; DFW 15-2013(Temp), f. 2-22-
13, cert. ef. 2-27-13 thru 6-15-13; DFW 18-2013(Temp), f. 3-5-13, cert. ef. 3-6-13 thru 6-15-
13; DFW 35-2013(Temp), f. & cert. ef. 5-21-13 thru 6-30-13; DFW 48-2013(Temp), f. 6-7-
13, cert. ef. 6-8-13 thru 7-31-13; Administrative correction, 8-21-13; DFW 6-2014(Temp), f.
1-30-14, cert. ef. 2-1-14 thru 7-30-14; DFW 15-2014(Temp), f. 2-25-14, cert. ef. 2-26-14 thru
7-30-14; DFW 17-2014(Temp), f. 2-28-14, cert. ef. 3-1-14 thru 7-30-14; DFW 23-
2014(Temp), f. 3-11-14, cert. ef. 3-12-14 thru 7-31-14; DFW 37-2014(Temp), f. & cert. ef.
5-6-14 thru 7-31-14; DFW 46-2014(Temp), f. 5-19-14, cert. ef. 5-20-14 thru 7-31-14; DFW
48-2014(Temp), f. 5-27-14, cert. ef. 5-28-14 thru 7-31-13; DFW 54-2014(Temp), f. 6-2-14,
cert. ef. 6-3-14 thru 7-31-14; DFW 59-2014(Temp), f. 6-9-14, cert. ef. 6-10-14 thru 7-31-14;
Administrative correction, 8-28-14; DFW 9-2015(Temp), f. 1-29-15, cert. ef. 2-2-15 thru 3-
31-15

Rule Caption: 2015 Commercial Winter, Spring, and Summer
Fisheries for Columbia River Select Areas

Adm. Order No.: DFW 10-2015(Temp)

Filed with Sec. of State: 2-3-2015

Certified to be Effective: 2-9-15 thru 7-30-15

Notice Publication Date:

Rules Amended: 635-042-0145,635-042-0160, 635-042-0170, 635-
042-0180

Subject: These amended rules set seasons, area boundaries, gear reg-
ulations and allowable sales for winter, spring and summer com-
mercial fisheries in the Columbia River Select Areas. Rule revisions
are consistent with action taken January 28,2015 by the Oregon and
Washington Departments of Fish and Wildlife at a meeting of the
Columbia River Compact.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-042-0145
Youngs Bay Salmon Season

(1) Salmon and shad may be taken for commercial purposes during
open 2015 fishing periods in waters of Youngs Bay as described below.
Retention and sale of white sturgeon is prohibited.

(a) The 2015 open fishing periods are established in three segments
categorized as the winter fishery, subsection (1)(a)(A); the spring fishery,
subsection (1)(a)(B); and summer fishery, subsection (1)(a)(C), as follows:

(A) Winter Season: Open Mondays, Wednesdays, and Thursdays
from February 9 through March 5 (12 days) open hours are from 6:00 a.m.
to midnight (18 hours) on Mondays and Thursdays, and 6:00 a.m. to 6:00
p-m. (12 hours) on Wednesdays. Beginning March 9 the following open
periods apply:

Monday, March 9 — 9:00 a.m.—1:00 p.m. (4 hrs.); Wednesday, March 11 — 11:00

a.m. -3:00 p.m. (4 hrs.);

Thursday, March 12 — 12:00 p.m. —4:00 p.m. (4 hrs.); Monday, March 16 — 4:00

p.m. -8:00 p.m. (4 hrs.);

Wednesday, March 18 — 6:00 p.m.—10:00 p.m. (4 hrs.); Thursday, March 19 — 7:00

p.m.—11:00 p.m. (4 hrs.);

Monday, March 23 — 9:00 a.m. —1:00 p.m. (4 hrs.); Wednesday, March 25 — 11:00

a.m. -3:00 p.m. (4 hrs.);

Thursday, March 26 — 12:00 p.m. —4:00 p.m. (4 hrs.); Monday, March 30 — 10:00

a.m. -2:00 p.m. (4 hrs.);

(B) Spring Season: Open during the following periods:
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Tuesday, April 21 — 8:00 p.m.-Midnight (4 hrs.);

Thursday, April 23 — 9:00 p.m. -3:00 a.m. Friday, April 24 (6 hrs.);

Tuesday, April 28 — 7:00 p.m. —7:00 a.m. Wednesday, April 29 (12 hrs.);

Thursday, April 30 — 7:00 p.m. -7:00 a.m. Friday, May 1 (12 hrs.);

Monday, May 4 — 9:00 a.m. —3:00 a.m. Tuesday, May 5 (18 hrs.);

Wednesday, May 6 — 9:00 a.m. —9:00 p.m. (12 hrs.);

Thursday, May 7 — 9:00 a.m. —3:00 a.m. Friday, May 8 (18 hrs.); and

Noon Monday through Noon Friday (4 days/week) from May 11 through June 12 (20

days).

(C) Summer Season: Beginning June 16 the following open periods
apply:

Noon Tuesday, June 16 through Noon Friday, June 19 (3 days);

Noon Mondays through Noon Fridays, June 22-July 3 (8 days);

Noon Monday, July 6 through Noon Thursday, July 9 (3 days); and

Noon Tuesdays through Noon Thursdays, July 14 through July 30 (6 days).

(b) For the winter fisheries, the waters of Youngs Bay from the
Highway 101 Bridge upstream to the upper boundary markers at the con-
fluence of the Klaskanine and Youngs rivers including the lower Walluski
River upstream to the Highway 202 Bridge are open. Those waters souther-
ly of the alternate Highway 101 Bridge (Lewis and Clark River) are closed.
For the spring and summer fisheries the fishing area is identified as the
waters of Youngs Bay from the Highway 101 Bridge upstream to the upper
boundary markers at the confluence of the Klaskanine and Youngs rivers
and includes th lower Walluski River upstream to Highway 202 Bridge and
the lower Lewis and Clark River upstream to the overhead power lines
immediately upstream of Barrett Slough.

(2) Gill nets may not exceed 1,500 feet (250 fathoms) in length and
weight may not exceed two pounds per any fathom except the use of addi-
tional weights and/or anchors attached directly to the leadline is allowed
upstream of markers located approximately 200 yards upstream of the
mouth of the Walluski River during all Youngs Bay commercial fisheries
and upstream of the alternate Highway 101 Bridge in the Lewis and Clark
River during the spring and summer seasons. A red cork must be placed on
the corkline every 25 fathoms as measured from the first mesh of the net.
Red corks at 25-fathom intervals must be in color contrast to the corks used
in the remainder of the net.

(a) It is unlawful to use a gill net having a mesh size that is less than
7 inches during the winter season. It is unlawful to use a gill net having a
mesh size that is more than 9.75 inches during the spring and summer sea-
sons.

(b) Nets not specifically authorized for use in these areas may be
onboard a vessel if properly stored. A properly stored net is defined as a net
on a drum that is fully covered by a tarp (canvas or plastic) and bound with
a minimum of ten revolutions of rope with a diameter of 3/8 (0.375) inch-
es or greater.

(3) Non-resident commercial fishing and boat licenses are not
required for Washington fishers participating in Youngs Bay commercial
fisheries. A valid fishing and boat license issued by the state of Washington
is considered adequate for participation in this fishery. The open area for
non-resident commercial fishers includes all areas open for commercial
fishing.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 32-1979, f. & ef. 8-22-79; FWC 28-1980, f. & ef. 6-23-80; FWC 42-1980(Temp),

f. & ef. 8-22-80; FWC 30-1981, f. & ef. 8-14-81; FWC 42-1981(Temp), f. & ef. 11-5-81;

FWC 54-1982, f. & ef. 8-17-82; FWC 37-1983, f. & ef. 8-18-83; FWC 61-1983(Temp), f. &

ef. 10-19-83; FWC 42-1984, f. & ef. 8-20-84; FWC 39-1985, f. & ef. 8-15-85; FWC 37-

1986, f. & ef. 8-11-86; FWC 72-1986(Temp), f. & ef. 10-31-86; FWC 64-1987, f. & ef. 8-7-

87; FWC 73-1988, f. & cert. ef. 8-19-88; FWC 55-1989(Temp), f. 8-7-89, cert. ef. 8-20-89;

FWC 82-1990(Temp), f. 8-14-90, cert. ef. 8-19-90; FWC 86-1991, f. 8-7-91, cert. ef. 8-18-

91; FWC 123-1991(Temp), f. & cert. ef. 10-21-91; FWC 30-1992(Temp), f. & cert. ef. 4-27-

92; FWC 35-1992(Temp), f. 5-22-92, cert. ef. 5-25-92; FWC 74-1992 (Temp), f. 8-10-92,

cert. ef. 8-16-92; FWC 28-1993(Temp), f. & cert. ef. 4-26-93; FWC 48-1993, f. 8-6-93, cert.

ef. 8-9-93; FWC 21-1994(Temp), f. 4-22-94, cert. ef. 4-25-94; FWC 51-1994, f. 8-19-94,

cert. ef. 8-22-94; FWC 64-1994(Temp), f. 9-14-94, cert. ef. 9-15-94; FWC 66-1994(Temp),

f. & cert. ef. 9-20-94; FWC 27-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 48-1995(Temp), f. &

cert. ef. 6-5-95; FWC 66-1995, . 8-22-95, cert. ef. 8-27-95; FWC 69-1995, f. 8-25-95, cert.

ef. 8-27-95; FWC 8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC 37-1996(Temp), f. 6-11-96, cert.

ef. 6-12-96; FWC 41-1996, f. & cert. ef. 8-12-96; FWC 45-1996(Temp), f. 8-16-96, cert. f.

8-19-96; FWC 54-1996(Temp), f. & cert. ef. 9-23-96; FWC 4-1997, f. & cert. ef. 1-30-97;

FWC 47-1997, f. & cert. ef. 8-15-97; DFW 8-1998(Temp), f. & cert. ef. 2-5-98 thru 2-28-98;

DFW 14-1998, f. & cert. ef. 3-3-98; DFW 18-1998(Temp), f. 3-9-98, cert. ef. 3-11-98 thru 3-

31-98; DFW 60-1998(Temp), f. & cert. ef. 8-7-98 thru 8-21-98; DFW 67-1998, f. & cert. ef.

8-24-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 52-1999(Temp), f. & cert. ef. 8-2-99

thru 8-6-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. & cert. ef. 2-25-00; DFEW

42-2000, f. & cert. ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 66-2001(Temp), f. 8-

2-01, cert. ef. 8-6-01 thru 8-14-01; DFW 76-2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-

01; DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 15-2002(Temp), f. &

cert. ef. 2-20-02 thru 8-18-02; DFW 82-2002(Temp), f. 8-5-02, cert. ef. 8-7-02 thru 9-1-02;

DFW 96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-

14-03; DFW 17-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 8-1-03; DFW 32-2003(Temp),

f. & cert. ef. 4-23-03 thru 8-1-03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03;

DFW 36-2003(Temp), f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 37-2003(Temp), f. &

cert. ef. 5-7-03 thru 10-1-03; DFW 75-2003(Temp), f. & cett. ef. 8-1-03 thru 12-31-03; DFEW

89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DEW 11-2004, f. & cert. ef. 2-13-

04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
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cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-
31-04; DFW 109-2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert.
ef. 2-14-05; DFW 15-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp),
f. & cert. ef. 3-15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp),
f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05;
DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-2005(Temp), f. & cert.
ef. 5-10-05 thru 10-16-05; DFW 46-2005(Temp), f. 5-17-05, cert. ef. 5-18-05 thru 10-16-05;
DFW 73-2005(Temp), f. 7-8-05, cert. ef. 7-11-05 thru 7-31-05; DFW 77-2005(Temp), f. 7-
14-05, cert. ef. 7-18-05 thru 7-31-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru
12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW 110-
2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05, cert. ef.
10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW
124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-20-06;
DFW 5-20006, f. & cert. ef. 2-15-06; DFW 14-2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru
7-27-06; DFW 15-2006(Temp), f. & cert. ef. 3-23-06 thru 7-27-06; DFW 17-2006(Temp), f.
3-29-06, cert. ef. 3-30-06 thru 7-27-06; DFW 29-2006(Temp), f. & cert. ef. 5-16-06 thru 7-
31-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. &
cert. ef. 5-30-06 thru 7-31-06; DFW 52-2006(Temp), f. & cert. ef. 6-28-06 thru 7-27-06;
DFW 73-2006(Temp), f. 8-1-06, cert. ef. 8-2-06 thru 12-31-06; DFW 103-2006(Temp), f. 9-
15-06, cert. ef. 9-18-06 thru 12-31-06; DFW 119-2006(Temp), f. & cert. ef. 10-18-06 thru 12-
31-06; Administrative correction 1-16-07; DFW 7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07
thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07; DFW 13-2007(Temp), f. & cert. ef. 3-6-
07 thru 9-1-07; DFW 16-2007(Temp), f. & cert. ef. 3-14-07 thru 9-9-07; DFW 25-
2007(Temp), f. 4-17-07, cert. ef. 4-18-07 thru 7-26-07; DFW 45-2007(Temp), f. 6-15-07,
cert. ef. 6-25-07 thru 7-31-07; DFW 50-2007(Temp), f. 6-29-07, cert. ef. 7-4-07 thru 7-31-
07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW 108-2007(Temp),
f. 10-12-07, cert. ef. 10-14-07 thru 12-31-07; Administrative correction 1-24-08; DFW 6-
2008(Temp), f. 1-29-08, cert. ef. 1-31-08 thru 7-28-08; DFW 16-2008(Temp), f. 2-26-08,
cert. ef. 3-2-08 thru 8-28-08; DFW 30-2008(Temp), f. 3-27-08, cert. ef. 3-30-08 thru 8-28-
08; DFW 48-2008(Temp), f. & cert. ef. 5-12-08 thru 8-28-08; DFW 58-2008(Temp), f. &
cert. ef. 6-4-08 thru 8-31-08; DFW 85-2008(Temp), f. 7-24-08, cert. ef. 8-1-08 thru 12-31-
08; DFW 108-2008(Temp), f. 9-8-08, cert. ef. 9-9-08 thru 12-31-08; Administrative correc-
tion 1-23-09; DFW 12-2009(Temp), f. 2-13-09, cert. ef. 2-15-09 thru 7-31-09; DFW 24-
2009(Temp), f. 3-10-09, cert. ef. 3-11-09 thru 7-31-09; DFW 49-2009(Temp), f. 5-14-09,
cert. ef 5-17-09 thru 7-31-09; DFW 89-2009(Temp), f. 8-3-09, cert. ef. 8-4-09 thru 12-31-09;
DFW 107-2009(Temp), f. 9-2-09, cert. ef. 9-5-09 thru 10-31-09; Administrative correction
11-19-09; DFW 17-2010(Temp), f. & cert. ef. 2-22-10 thru 7-31-10; DFW 20-2010(Temp),
f. & cert. ef. 2-26-10 thru 7-31-10; DFW 30-2010(Temp), f. 3-11-10, cert. ef. 3-14-10 thru 7-
31-10; DFW 35-2010(Temp), f. 3-23-10, cert. ef. 3-24-10 thru 7-31-10; DFW 40-
2010(Temp), f. & cert. ef. 4-1-10 thru 7-31-10; DFW 46-2010(Temp), f. & cert. ef. 4-21-10
thru 7-31-10; DFW 53-2010(Temp), f. & cert. ef. 5-4-10 thru 7-31-10; DFW 57-2010(Temp),
f. & cert. ef. 5-11-10 thru 7-31-10; DFW 69-2010(Temp), f. & cert. ef. 5-18-10 thru 7-31-10;
DFW 113-2010(Temp), f. 8-2-10, cert. ef. 8-4-10 thru 10-31-10; DFW 129-2010(Temp), f. &
cert. ef. 9-10-10 thru 10-31-10; Administrative correction 11-23-10; DFW 12-2011(Temp), f.
2-10-11, cert. ef. 2-13-11 thru 7-29-11; DFW 23-2011, f. & cert. ef. 3-21-11; DFW 32-
2011(Temp), . 4-20-11, cert. ef. 4-21-11 thru 7-29-11; DFW 35-2011(Temp), f. & cert. ef. 4-
28-11 thru 7-29-11; DFW 46-2011(Temp), f. & cert. ef. 5-12-11 thru 7-29-11; DFW 52-
2011(Temp), f. & cert. ef. 5-18-11 thru 7-29-11; DFW 76-2011(Temp), f. 6-24-11, cert. ef. 6-
27-11 thru 7-29-11; DFW 106-2011(Temp), f. 8-2-11, cert. ef. 8-3-11 thru 10-31-11; DFW
121-2011(Temp), f. 8-29-11, cert. ef. 9-5-11 thru 10-31-11; Administrative correction, 11-18-
11; DFW 12-2012(Temp), f. 2-8-12, cert. ef. 2-12-12 thru 7-31-12; DFW 24-2012(Temp), f.
3-15-12, cert. ef. 3-18-12 thru 7-31-12; DFW 26-2012(Temp), f. 3-20-12, cert. ef. 3-21-12
thru 7-31-12; DFW 27-2012(Temp), f. 3-27-12, cert. ef. 3-29-12 thru 7-31-12; DFW 28-
2012(Temp), f. 3-30-12, cert. ef. 4-1-12 thru 7-31-12; DFW 30-2012(Temp), f. 4-4-12, cert.
ef. 4-5-12 thru 7-31-12; DFW 36-2012(Temp), f. 4-16-12, cert. ef. 4-19-12 thru 7-31-12;
DFW 82-2012(Temp), f. 6-29-12, cert. ef. 7-2-12 thru 7-31-12; DFW 96-2012(Temp), f. 7-
30-12, cert. ef. 8-1-12 thru 10-31-12; Administrative correction 11-23-12; DFW 11-
2013(Temp), f. 2-8-13, cert. ef. 2-11-13 thru 7-31-13; DFW 22-2013(Temp), f. 3-12-13, cert.
ef. 3-13-13 thru 7-31-13; DFW 34-2013(Temp), f. 5-14-13, cert. ef. 5-15-13 thru 7-31-13;
DFW 36-2013(Temp), f. & cert. ef. 5-22-13 thru 7-31-13; DFW 44-2013(Temp), f. & cert.
ef. 5-29-13 thru 7-31-13; DFW 82-2013(Temp), f. 7-29-13, cert. ef. 7-31-13 thru 10-31-13;
DFW 87-2013(Temp), f. & cert. ef. 8-9-13 thru 10-31-13; DFW 109-2013(Temp), f. 9-27-13,
cert. ef. 9-30-13 thru 10-31-13; Administrative correction, 11-22-13; DFW 8-2014(Temp), f.
& cert. ef. 2-10-14 thru 7-31-14; DFW 18-2014(Temp), f. 3-7-14, cert. ef. 3-10-14 thru 7-30-
14; DFW 25-2014(Temp), f. 3-13-14, cert. ef. 3-17-14 thru 7-31-14; DFW 32-2014(Temp),
f.4-21-14, cert. ef. 4-22-14 thru 7-31-14; DFW 35-2014(Temp), f. & cert. ef. 4-24-14 thru 7-
31-14; DFW 39-2014(Temp), f. 5-7-14, cert. ef. 5-8-14 thru 7-31-14; DFW 45-2014(Temp),
f.5-14-14, cert. ef. 5-20-14 thru 7-31-14; DFW 51-2014(Temp), f. & cert. ef. 5-28-14 thru 7-
31-14; DFW 55-2014(Temp), f. 6-3-14, cert. ef. 6-4-14 thru 7-31-14; DFW 104-2014(Temp),
f. 8-4-14, cert. ef. 8-5-14 thru 10-31-14; Administrative correction 11-24-14; DFW 10-
2015(Temp), f. 2-3-15, cert. ef. 2-9-15 thru 7-30-15

635-042-0160
Blind Slough and Knappa Slough Select Area Salmon Season

(1) Salmon and shad may be taken for commercial purposes during
open 2015 fishing periods described as the winter fishery and the spring
fishery in subsections (1)(a)(A) and (1)(a)(B) respectively, of this rule in
those waters of Blind Slough and Knappa Slough. Retention and sale of
white sturgeon is prohibited. The following restrictions apply:

(a) The open fishing periods are established in segments categorized
as the winter fishery in Blind Slough and Knappa Slough in subsection
(1)(a)(A), the winter fishery in Blind Slough only in subsection (1)(a)(B),
and the spring fishery in Blind Slough and Knappa Slough in subsections
(1)(@)(C) and (1)(a)(D). The seasons are open nightly from 7:00 p.m. to
7:00 a.m. the following morning (12 hours), as follows:

(A) Blind Slough and Knappa Slough: Monday and Thursday nights
beginning Monday, February 9 through Friday, March 20 (12 nights);

(B) Blind Slough Only: Monday and Thursday nights beginning
Monday, March 23 through Tuesday, March 31 (3 nights);
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(C) Blind Slough and Knappa Slough Tuesday and Thursday nights
beginning Tuesday, April 22 through Friday, May 1 (4 nights); and

(D) Blind Slough and Knappa Slough Monday and Thursday nights
beginning Monday, May 4 through Friday, June 12 (12 nights).

(b) The fishing areas for the winter and spring seasons are:

(A) Blind Slough are those waters from markers at the mouth of Blind
Slough upstream to markers at the mouth of Gnat Creek which is located
approximately 1/2 mile upstream of the county road bridge.

(B) Knappa Slough are all waters bounded by a line from the norther-
ly most marker at the mouth of Blind Slough westerly to a marker on
Karlson Island downstream to a north-south line defined by a marker on the
eastern end of Minaker Island to markers on Karlson Island and the Oregon
shore.

(C) During the period from May 4 through June 12, the Knappa
Slough fishing area extends downstream to the boundary lines defined by
markers on the west end of Minaker Island to markers on Karlson Island
and the Oregon shore.

(c) Gear restrictions are as follows:

(A) During the winter and spring fisheries, outlined above in subsec-
tions (1)(a)(A), (1)(a)(B), (1)(a)(C) and (1)(a)(D), gill nets may not exceed
100 fathoms in length with no weight limit on the lead line. The attachment
of additional weight and/or anchors directly to the lead line is permitted.

(B) It is unlawful to use a gill net having a mesh size that is less than
7-inches during the winter fishery or greater than 9.75-inches during the
spring fishery.

(C) Nets not specifically authorized for use in these areas may be
onboard a vessel if properly stored. A properly stored net is defined as a net
on a drum that is fully covered by a tarp (canvas or plastic) and bound with
a minimum of ten revolutions of rope with a diameter of 3/8 (0.375) inch-
es or greater.

(2) Oregon licenses are required in the open waters upstream from the

railroad bridge.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 15-
1998, f. & cert. ef. 3-3-98; DFW 67-1998, f. & cert. ef. 8-24-98; DFW 86-1998(Temp), f. &
cert. ef. 10-28-98 thru 10-30-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 48-1999(Temp),
f. & cert. ef. 6-24-99 thru 7-2-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. &
cert. ef. 2-25-00; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 65-2000(Temp) f. 9-22-00, cert.
ef. 9-25-00 thru 12-31-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 84-2001(Temp), f. &
cert. ef. 8-29-01 thru 12-31-01; DFW 86-2001, f. & cert. ef. 9-4-01 thru 12-31-01; DFW 89-
2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01; DFW 106-2001(Temp), f. & cert. ef. 10-
26-01 thru 12-31-01; DFW 14-2002(Temp), f. 2-13-02, cert. ef. 2-18-02 thru 8-17-02; DFW
96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-14-03;
DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-03,
cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW
89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-
04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-
31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04; DFW 109-
2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef. 2-14-05; DFW
16-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-
15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp), f. & cert. ef.
4-20-05 thru 6-15-05; DFW 27-2005(Temp), f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-
2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05; DFW 37-2005(Temp), f. & cert. ef. 5-5-05
thru 10-16-05; DFW 40-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 85-
2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru 12-31-05; DFW 109-2005(Temp), f. & cert. ef.
9-19-05 thru 12-31-05; DFW 110-2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW
116-2005(Temp), f. 10-4-05, cert. ef. 10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. &
cert. ef. 10-11-05 thru 12-31-05; DFW 124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-
05; Administrative correction 1-20-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-
2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru 7-27-06; DFW 16-2006(Temp), f. 3-23-06 &
cert. ef. 3-26-06 thru 7-27-06; DFW 18-2006(Temp), f. 3-29-06, cert. ef. 4-2-06 thru 7-27-
06; DFW 20-2006(Temp), f. 4-7-06, cert. ef. 4-9-06 thru 7-27-06; DFW 32-2006(Temp), f.
& cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06 thru 7-31-06;
DFW 75-2006(Temp), f. 8-8-06, cert. ef. 9-5-06 thru 12-31-06; DFW 92-2006(Temp), f. 9-
1-06, cert. ef. 9-5-06 thru 12-31-06; DFW 98-2006(Temp), f. & cert. ef. 9-12-06 thru 12-31-
06; DFW 103-2006(Temp), f. 9-15-06, cert. ef. 9-18-06 thru 12-31-06; DFW 119-
2006(Temp), f. & cert. ef. 10-18-06 thru 12-31-06; Administrative correction 1-16-07; DFW
7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-14-07;
DFW 13-2007(Temp), f. & cert. ef. 3-6-07 thru 9-1-07; DFW 25-2007(Temp), f. 4-17-07,
cert. ef. 4-18-07 thru 7-26-07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-
07: DFW 108-2007(Temp). f. 10-12-07, cert. ef. 10-14-07 thru 12-31-07; Administrative cor-
rection 1-24-08; DFW 6-2008(Temp), f. 1-29-08, cert. ef. 1-31-08 thru 7-28-08; DFW 16-
2008(Temp), f. 2-26-08, cert. ef. 3-2-08 thru 8-28-08; DFW 48-2008(Temp), f. & cert. ef. 5-
12-08 thru 8-28-08; DFW 58-2008(Temp), f. & cert. ef. 6-4-08 thru 8-31-08; DFW 85-
2008(Temp), f. 7-24-08, cert . ef. 8-1-08 thru 12-31-08; DFW 103(Temp), f. 8-26-08, cert. ef.
9-2-08 thru 10-31-08; DFW 108-2008(Temp), f. 9-8-08, cert. ef. 9-9-08 thru 12-31-08;
Administrative correction 1-23-09; DFW 12-2009(Temp), f. 2-13-09, cert. ef. 2-15-09 thru
7-31-09; DFW 49-2009(Temp), f. 5-14-09, cert. ef 5-17-09 thru 7-31-09; DFW 89-
2009(Temp), f. 8-3-09, cert. ef. 8-4-09 thru 12-31-09; DFW 107-2009(Temp), f. 9-2-09, cert.
ef. 9-5-09 thru 10-31-09; Administrative correction 11-19-09; DFW 15-2010(Temp), f. 2-19-
10, cert. ef. 2-21-10 thru 6-11-10; DFW 46-2010(Temp), f. & cert. ef. 4-21-10 thru 7-31-10;
DFW 53-2010(Temp), f. & cert. ef. 5-4-10 thru 7-31-10; DFW 57-2010(Temp), f. & cert. ef.
5-11-10 thru 7-31-10; DFW 69-2010(Temp), f. & cert. ef. 5-18-10 thru 7-31-10; DFW 113-
2010(Temp), f. 8-2-10, cert. ef. 8-4-10 thru 10-31-10; DFW 129-2010(Temp), f. & cert. ef.
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9-10-10 thru 10-31-10; Administrative correction 11-23-10; DFW 12-2011(Temp), f. 2-10-
11, cert. ef. 2-13-11 thru 7-29-11; DFW 23-2011, f. & cert. ef. 3-21-11; DFW 32-
2011(Temp), f. 4-20-11, cert. ef. 4-21-11 thru 7-29-11; DFW 44-2011(Temp), f. & cert. ef. 5-
11-11 thru 6-10-11; Administrative correction 6-28-11; DFW 113-2011(Temp), f. 8-10-11,
cert. ef. 8-15-11 thru 10-31-11; Administrative correction, 11-18-11; DFW 12-2012(Temp),
f.2-8-12, cert. ef. 2-12-12 thru 7-31-12; DFW 104-2012(Temp), f. 8-6-12, cert. ef. 8-13-12
thru 10-31-12; Administrative correction 11-23-12; DFW 11-2013(Temp), f. 2-8-13, cert. ef.
2-11-13 thru 7-31-13; DFW 24-2013(Temp), f. & cert. ef. 3-21-13 thru 7-31-13;
Administrative correction, 8-21-13; DFW 91-2013(Temp), f. 8-22-13, cert. ef. 8-26-13 thru
10-31-13; DFW 110-2013(Temp), . 9-27-13, cert. ef. 9-30-13 thru 10-31-13; Administrative
correction, 11-22-13; DFW 8-2014(Temp), f. & cert. ef. 2-10-14 thru 7-31-14; DFW 35-
2014(Temp), f. & cert. ef. 4-24-14 thru 7-31-14; DFW 39-2014(Temp), f. 5-7-14, cert. ef. 5-
8-14 thru 7-31-14; DFW 115-2014(Temp), f. 8-5-14, cert. ef. 8-18-14 thru 10-31-14; DFW
135-2014(Temp), f & cert. ef. 9-19-14 thru 10-31-14; Administrative correction 11-24-14;
DFW 10-2015(Temp), f. 2-3-15, cert. ef. 2-9-15 thru 7-30-15

635-042-0170
Tongue Point Basin and South Channel

(1) Tongue Point includes all waters bounded by a line extended from
the upstream (southern most) pier (#1) at the Tongue Point Job Corps facil-
ity through navigation marker #6 to Mott Island, a line from a marker at the
southeast end of Mott Island northeasterly to a marker on the northwest tip
of Lois Island, and a line from a marker on the southwest end of Lois Island
westerly to a marker on the Oregon shore.

(2) South Channel area includes all waters bounded by a line from a
marker on John Day Point through the green USCG buoy “7” to a marker
on the southwest end of Lois Island upstream to an upper boundary line
from a marker on Settler Point northwesterly to the flashing red USCG
marker #10, northwesterly to a marker on Burnside Island defining the
upstream terminus of South Channel.

(3) Salmon and shad may be taken for commercial purposes in those
waters of Tongue Point and South Channel as described in section (1) and
section (2) of this rule. Retention and sale of white sturgeon is prohibited.
The 2015 open fishing periods are:

(a) Winter Season:

Monday and Thursday nights from 7:00 p.m. to 7:00 a.m. the following morning (12

hours) beginning Monday, February 9 through Friday, March 13 (10 nights).

(b) Spring Season:

Tuesday, April 21 from 8:00 p.m. to midnight (4 hours);

Thursday, April 23 from 9:00 p.m. to 3:00 a.m. Friday, April 24 (6 hours);

Tuesday, April 28 from 7:00 p.m. to 7:00 a.m. Wednesday, April 29 (12 hours);

Thursday, April 30 from 7:00 p.m. to 7:00 a.m. Friday, May 1 (12 hours); and

Monday and Thursday nights from 7:00 p.m. to 7:00 a.m. the following morning

beginning Monday, May 4 through Friday, June 12.

(4) Gear restrictions are as follows:

(a) In waters described in section (1) as Tongue Point basin, gill nets
may not exceed 250 fathoms in length and weight limit on the lead line is
not to exceed two pounds on any one fathom. It is unlawful to use a gill net
having a mesh size that is less than 7 inches during the winter season or
more than 9.75-inches during the spring season.

(b) In waters described in section (2) as South Channel, nets are
restricted to 250 fathoms in length with no weight restrictions on the lead
line. The attachment of additional weight and/or anchors directly to the lead
line is permitted. It is unlawful to use a gill net having a mesh size that is
less than 7 inches during the winter season or more than 9.75 inches during
the spring season.

(c) Nets not specifically authorized for use in these areas may be
onboard a vessel if properly stored. A properly stored net is defined as a net
on a drum that is fully covered by a tarp (canvas or plastic) and bound with
a minimum of ten revolutions of rope with a diameter of 3/8 (0.375) inch-
es or greater.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; FWC 61-

1997(Temp), f. 9-23-97, cert. ef. 9-24-97; DFW 15-1998, f. & cert. ef. 3-3-98; DFW 41-

1998(Temp), f. 5-28-98, cert. ef. 5-29-98; DFW 42-1998(Temp), f. 5-29-98, cert. ef. 5-31-98

thru 6-6-98; DFW 45-1998(Temp), f. 6-5-98, cert. ef. 6-6-98 thru 6-10-98; DEW 67-1998, f.

& cert. ef. 8-24-98; DFW 86-1998, f. & cert. ef. 10-28-98 thru 10-30-98; DFW 10-1999, f.

& cert. ef. 2-26-99; DFW 55-1999, f. & cert. ef. 8-12-99; DEW 9-2000, . & cert. ef. 2-25-

00; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 84-

2001(Temp), f. & cert. ef. 8-29-01 thru 12-31-01; DFW 89-2001(Temp), f. & cert. ef. 9-14-

01 thru 12-31-01; DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 15-

2002(Temp), f. & cert. ef. 2-20-02 thru 8-18-02; DFW 96-2002(Temp), f. & cert. ef. 8-26-02

thru 12-31-02; DFW 122003, f. & cert. ef. 2-14-03; DFW 34-2003(Temp), f. & cert. ef. 4-

24-03 thru 10-1-03; DFW 36-2003(Temp), £. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DEW 75-

2003(Temp), . & cert. ef. 8-1-03 thru 12-31-03; DFW 89-2003(Temp), f. 9-8-03, cert. ef. 9-

9-03 thru 12-31-03; Administrative correction 7-30-04; DFW 79-2004(Temp), f. 8-2-04, cert.

ef. 8-3-04 thru 12-31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04;

DFW 109-2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DEW 6-2005, f. & cert. ef. 2-

14-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru 12-31-05; DFW 109-

2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DEW 110-2005(Temp), f. & cert. ef. 9-26-

05 thru 12-31-05; DFW 116-2005(Temp), . 10-4-05, cert. ef. 10-5-05 thru 12-31-05; DFW

120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW 124-2005(Temp), f. & cert. ef.

10-18-05 thru 12-31-05; Administrative correction 1-20-06; DFW 76-2006(Temp), f. 8-8-06,

cert. ef. 9-5-06 thru 12-31-06; DFW 103-2006(Temp), f. 9-15-06, cert. ef. 9-18-06 thru 12-

31-06; DFW 119-2006(Temp), f. & cert. ef. 10-18-06 thru 12-31-06; Administrative correc-
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tion 1-16-07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW 108-
2007(Temp), f. 10-12-07, cert. ef. 10-14-07 thru 12-31-07; Administrative Correction 1-24-
08; DFW 44-2008(Temp), f. 4-25-08, cert. ef. 4-28-08 thru 10-24-08; DFW 48-2008(Temp),
f. & cert. ef. 5-12-08 thru 8-28-08; DFW 58-2008(Temp), f. & cert. ef. 6-4-08 thru 8-31-08;
DFW 85-2008(Temp), f. 7-24-08, cert. ef. 8-1-08 thru 12-31-08; DFW 108-2008(Temp), f.
9-8-08, cert. ef. 9-9-08 thru 12-31-08; Administrative correction 1-23-09; DFW 12-
2009(Temp), f. 2-13-09, cert. ef. 2-15-09 thru 7-31-09; DFW 89-2009(Temp), f. 8-3-09, cert.
ef. 8-4-09 thru 12-31-09; DFW 107-2009(Temp), f. 9-2-09, cert. ef. 9-5-09 thru 10-31-09;
Administrative correction 11-19-09; DFW 29-2010(Temp), f. 3-9-10, cert. ef. 4-19-10 thru 6-
12-10; DFW 46-2010(Temp), f. & cert. ef. 4-21-10 thru 7-31-10; DFW 53-2010(Temp), f. &
cert. ef. 5-4-10 thru 7-31-10; DFW 57-2010(Temp), f. & cert. ef. 5-11-10 thru 7-31-10; DFW
69-2010(Temp), f. & cert. ef. 5-18-10 thru 7-31-10; DFW 113-2010(Temp), f. 8-2-10, cert.
ef. 8-4-10 thru 10-31-10; DFW 129-2010(Temp), f. & cert. ef. 9-10-10 thru 10-31-10;
Administrative correction 11-23-10; DFW 12-2011(Temp), f. 2-10-11, cert. ef. 2-13-11 thru
7-29-11; DFW 23-2011, f. & cert. ef. 3-21-11; DFW 32-2011(Temp), f. 4-20-11, cert. ef. 4-
21-11 thru 7-29-11; DFW 44-2011(Temp), f. & cert. ef. 5-11-11 thru 6-10-11; Administrative
correction 6-28-11; DFW 113-2011(Temp), f. 8-10-11, cert. ef. 8-15-11 thru 10-31-11; DFW
122-2011(Temp), f. 8-29-11, cert. ef. 9-19-11 thru 10-31-11; Administrative correction, 11-
18-11; DFW 41-2012(Temp), f. 4-24-12, cert. ef. 4-26-12 thru 6-30-12; Administrative cor-
rection, 8-1-12; DFW 104-2012(Temp), f. 8-6-12, cert. ef. 8-13-12 thru 10-31-12;
Administrative correction 11-23-12; DFW 11-2013(Temp), f. 2-8-13, cert. ef. 2-11-13 thru 7-
31-13; DFW 34-2013(Temp), f. 5-14-13, cert. ef. 5-15-13 thru 7-31-13; Administrative cor-
rection, 8-21-13; DFW 91-2013(Temp), f. 8-22-13, cert. ef. 8-26-13 thru 10-31-13; DFW
110-2013(Temp), f. 9-27-13, cert. ef. 9-30-13 thru 10-31-13; Administrative correction, 11-
22-13; DFW 8-2014(Temp), f. & cert. ef. 2-10-14 thru 7-31-14; DFW 35-2014(Temp), f. &
cert. ef. 4-24-14 thru 7-31-14; DFW 39-2014(Temp), f. 5-7-14, cert. ef. 5-8-14 thru 7-31-14;
DFW 115-2014(Temp), f. 8-5-14, cert. ef. 8-18-14 thru 10-31-14; DFW 135-2014(Temp), f
& cert. ef. 9-19-14 thru 10-31-14; Administrative correction 11-24-14; DFW 10-2015(Temp),
f.2-3-15, cert. ef. 2-9-15 thru 7-30-15

635-042-0180
Deep River Select Area Salmon Season

(1) Salmon and shad may be taken for commercial purposes from the
US Coast Guard navigation marker #16 upstream to the Highway 4 Bridge.
Retention and sale of white sturgeon is prohibited.

(2) The 2015 open fishing seasons are:

(a) Winter season: Monday and Thursday nights from 7:00 p.m. to
7:00 a.m. the following morning (12 hours) beginning Monday, February 9
through Tuesday, March 31, 2015 (15 nights).

(b) Spring season: Tuesday and Thursday nights from 7:00 p.m. to
7:00 a.m. the following morning (12 hours) beginning Thursday, April 16
through Friday, May 1, 2015 (5 nights); and Monday and Thursday nights
from 7:00 p.m. to 7:00 a.m. the following morning (12 hours) beginning
Monday, May 4 through Friday, June 12,2015 (11 nights).

(3) Gear restrictions are as follows:

(a) Gill nets may not exceed 100 fathoms in length and there is no
weight restriction on the lead line. The attachment of additional weight
and/or anchors directly to the lead line is permitted. Nets may not be tied
off to stationary structures and may not fully cross navigation channel.

(b) It is unlawful to operate in any river, stream or channel any gill net
longer than three-fourths the width of the stream. It is unlawful in any area
to use, operate, or carry aboard a commercial fishing vessel a licensed net
or combination of such nets, whether fished singly or separately, in excess
of the maximum lawful size or length prescribed for a single net in that
area. Nets not specifically authorized for use in these areas may be onboard
a vessel if properly stored. A properly stored net is defined as a net on a
drum that is fully covered by a tarp (canvas or plastic) and bound with a
minimum of ten revolutions of rope with a diameter of 3/8 (0.375) inches
or greater.

(c) Nets that are fished at any time between official sunset and offi-
cial sunrise must have lighted buoys on both ends of the net unless the net
is attached to the boat. If the net is attached to the boat, then one lighted
buoy on the opposite end of the net from the boat is required.

(d) During the winter season, outlined above in subsection (2)(a), it is
unlawful to use a gill net having a mesh size that is less than 7-inches.

(e) During the spring season, outlined above in subsection (2)(b) it is
unlawful to use a gill net having a mesh size that is more than 9.75-inches.

(4) Transportation or possession of fish outside the fishing area
(except to the sampling station) is unlawful until WDFW staff has biologi-
cally sampled individual catches. After sampling, fishers will be issued a
transportation permit by WDFW staff. During the winter season, described
in subsection (2)(a) above, fishers are required to call (360) 795-0319 to
confirm the location and time of sampling. During the spring season,
described in subsection (2)(b) above, a sampling station will be established
at WDFW’s Oneida Road boat ramp, about 0.5 miles upstream of the lower

Deep River area boundary (USCG navigation marker #16).

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 55-
1999, f. & cert. ef. 8-12-99; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 84-2001(Temp), f. &
cert. ef. 8-29-01 thru 12-31-01; DFW 89-2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01;
DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 96-2002(Temp), f. &
cert. ef. 8-26-02 thru 12-31-02; DFW 19-2003(Temp), f. 3-12-03, cert. ef. 4-17-03 thru 6-13-
03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-
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03, cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03;
DFW 89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef.
2-13-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp),
f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04
thru 12-31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04; DFW 109-
2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef. 2-14-05; DFW
27-2005(Temp), f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-
28-05 thru 6-16-05; DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-
2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef.
8-3-05 thru 12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW
110-2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05,
cert. ef. 10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05;
DFW 124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-
20-06; DFW 5-2000, f. & cert. ef. 2-15-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru
7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06 thru 7-31-06; DFW 77-2006(Temp), f.
8-8-06, cert. ef. 9-4-06 thru 12-31-06; DFW 103-2006(Temp), f. 9-15-06, cert. ef. 9-18-06
thru 12-31-06; DFW 119-2006(Temp), f. & cert. ef. 10-18-06; Administrative correction 1-
16-07; DFW 7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert.
ef. 2-14-07; DFW 13-2007(Temp), f. & cert. ef. 3-6-07 thru 9-1-07; DFW 25-2007(Temp), f.
4-17-07, cert. ef. 4-18-07 thru 7-26-07; DFW 28-2007(Temp), f. & cert. ef. 4-26-07 thru 7-
26-07; DFW 61-2007(Temp), f. 7-30-07, cert. ef. 8-1-07 thru 10-31-07; DFW 108-
2007(Temp), f. 10-12-07, cert. ef. 10-14-07 thru 12-31-07; Administrative Correction 1-24-
08; DFW 6-2008(Temp), f. 1-29-08, cert. ef. 1-31-08 thru 7-28-08; DFW 16-2008(Temp), f.
2-26-08, cert. ef. 3-2-08 thru 8-28-08; DFW 48-2008(Temp), f. & cert. ef. 5-12-08 thru 8-28-
08; DFW 58-2008(Temp), f. & cert. ef. 6-4-08 thru 8-31-08; DFW 85-2008(Temp), . 7-24-
08, cert. ef. 8-1-08 thru 12-31-08; DFW 108-2008(Temp), f. 9-8-08, cert. ef. 9-9-08 thru 12-
31-08; Administrative correction 1-23-09; DFW 12-2009(Temp), f. 2-13-09, cert. ef. 2-15-09
thru 7-31-09; DFW 23-2009(Temp), f. 3-5-09, cert. ef. 3-6-09 thru 4-30-09; DFW 35-
2009(Temp), f. 4-7-09, cert. ef. 4-8-09 thru 4-30-09; DFW 49-2009(Temp), f. 5-14-09, cert.
ef 5-17-09 thru 7-31-09; DFW 89-2009(Temp), f. 8-3-09, cert. ef. 8-4-09 thru 12-31-09;
DFW 107-2009(Temp), f. 9-2-09, cert. ef. 9-5-09 thru 10-31-09; DFW 112-2009(Temp), f. 9-
11-09, cert. ef. 9-13-09 thru 10-30-09; DFW 121-2009(Temp), f. & cert. ef. 9-30-09 thru 10-
31-09; Administrative correction 11-19-09; DEW 16-2010(Temp), f. 2-19-10, cert. ef. 2-22-
10 thru 6-10-10; DFW 40-2010(Temp), f. & cert. ef. 4-1-10 thru 7-31-10; DFW 46-
2010(Temp), f. & cert. ef. 4-21-10 thru 7-31-10; DFW 53-2010(Temp), f. & cert. ef. 5-4-10
thru 7-31-10; DFW 57-2010(Temp), f. & cert. ef. 5-11-10 thru 7-31-10; DFW 69-
2010(Temp), f. & cert. ef. 5-18-10 thru 7-31-10; DFW 113-2010(Temp), f. 8-2-10, cert. ef.
8-4-10 thru 10-31-10; DFW 129-2010(Temp), f. & cert. ef. 9-10-10 thru 10-31-10;
Administrative correction 11-23-10; DFW 12-2011(Temp), f. 2-10-11, cert. ef. 2-13-11 thru
7-29-11; DFW 23-2011, f. & cert. ef. 3-21-11; DFW 32-2011(Temp), f. 4-20-11, cert. ef. 4-
21-11 thru 7-29-11; DFW 53-2011(Temp), f. & cert. ef. 5-18-11 thru 6-10-11; Administrative
correction 6-28-11; DFW 113-2011(Temp), f. 8-10-11, cert. ef. 8-15-11 thru 10-31-11;
Administrative correction, 11-18-11; DFW 12-2012(Temp), f. 2-8-12, cert. ef. 2-12-12 thru
7-31-12; DFW 104-2012(Temp), f. 8-6-12, cert. ef. 8-13-12 thru 10-31-12; Administrative
correction 11-23-12; DFW 11-2013(Temp), f. 2-8-13, cert. ef. 2-11-13 thru 7-31-13; DFW
24-2013(Temp), f. & cert. ef. 3-21-13 thru 7-31-13; Administrative correction, 8-21-13;
DFW 91-2013(Temp), f. 8-22-13, cert. ef. 8-26-13 thru 10-31-13; DFW 110-2013(Temp), f.
9-27-13, cert. ef. 9-30-13 thru 10-31-13; Administrative correction, 11-22-13; DFW 8-
2014(Temp), f. & cert. ef. 2-10-14 thru 7-31-14; DFW 115-2014(Temp), f. 8-5-14, cert. ef.
8-18-14 thru 10-31-14; DFW 135-2014(Temp), f & cert. ef. 9-19-14 thru 10-31-14;
Administrative correction 11-24-14; DFW 10-2015(Temp), f. 2-3-15, cert. ef. 2-9-15 thru 7-
30-15

Rule Caption: Tillamook Bay Commercial Cockle Clam Dive
Fishery Closes.

Adm. Order No.: DFW 11-2015(Temp)

Filed with Sec. of State: 2-3-2015

Certified to be Effective: 2-6-15 thru 7-31-15

Notice Publication Date:

Rules Amended: 635-005-0355

Subject: Amended rule closes the Tillamook Bay commercial cock-
le clam dive fishery at 12:01 a.m. February 6,2015 due to a projected
attainment of the 90,000 pound annual harvest quota allowed under
bay clam dive permits. Modifications are consistent with require-
ments described in OAR 635-005-0355 sections (2) and (3).
Rules Coordinator: Michelle Tate —(503) 947-6044

635-005-0355
Catch Limits

(1) In Netarts Bay, the commercial landing cap for cockle clams
harvested by the bay clam dive fishery is 8,000 pounds.

(2) In Tillamook Bay, the commercial landing cap for cockle
clams harvested by the bay clam dive fishery is 90,000 pounds.

(3) When the commercial cockle clam landing caps specified in
sections (1) and (2) of this rule are reached, the commercial cockle
clam fishery in that estuary will close for the remainder of that cal-
endar year.

(4) The Tillamook Bay clam dive fishery is closed effective
12:01 a.m. Friday, February 6, 2015 due to the anticipated attain-

ment of the 90,000 pound landing cap.
Stat. Auth.: ORS 506.036, 506.109, 506.119 & 506.129
Stats. Implemented: ORS 506.109 & 506.129
Hist.: DFW 137-2005, f. 12-7-05, cert. ef. 1-1-06, Renumbered from 635-005-0032, DFW
76-2012, f. 6-28-12, cert. ef. 7-1-12; DFW 80-2012(Temp), f. 6-28-12, cert. ef. 7-4-12 thru
12-30-12; Administrative correction, 2-1-13; DFW 54-2013(Temp), f. 6-12-13, cert. ef. 6-15-
13 thru 12-11-13; Administrative correction, 12-19-13; DFW 69-2014(Temp), f. 6-12-14,
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cert. ef. 6-13-14 thru 12-10-14; Administrative correction, 12-18-14; DFW 11-2015(Temp),
f.2-3-15, cert. ef. 2-6-15 thru 7-31-15

Rule Caption: Columbia River Recreational Seasons for Salmon,
Steelhead, Shad and Smelt Set

Adm. Order No.: DFW 12-2015(Temp)

Filed with Sec. of State: 2-3-2015

Certified to be Effective: 3-1-15 thru 6-15-15

Notice Publication Date:

Rules Amended: 635-023-0125

Subject: This amended rule sets regulations for Columbia River
recreational spring Chinook, steelhead, shad and smelt seasons with
descriptions of areas, dates, and bag limits for harvest of adipose fin-
clipped Chinook salmon, adipose fin-clipped steelhead, shad and
smelt. Revisions are consistent with action taken January 28, 2015
by the Oregon and Washington Departments of Fish and Wildlife in
a meeting of the Columbia River Compact.

Rules Coordinator: Michelle Tate —(503) 947-6044

635-023-0125
Spring Sport Fishery

(1) The 2015 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2015
Oregon Sport Fishing Regulations.

(2) The Columbia River recreational salmon and steelhead fishery
downstream of Bonneville Dam is open from the mouth at Buoy 10
upstream to Beacon Rock (boat and bank) plus bank angling only from
Beacon Rock upstream to the Bonneville Dam deadline from Sunday,
March 1 through Friday, April 10, 2015, except closed Tuesday, March 24,
Tuesday, March 31, and Tuesday, April 7, 2015 (38 retention days) with the
following restrictions:

(a) No more than two adult adipose fin-clipped salmonids, of which
only one may be a Chinook, may be retained per day. All non-adipose fin-
clipped salmon and non-adipose fin-clipped steelhead must be released
immediately unharmed.

(b) All other permanent 2015 Oregon Sport Fishing Regulations
apply.

(c) The upstream boat boundary at Beacon Rock is defined as: “a
deadline marker on the Oregon bank (approximately four miles down-
stream from Bonneville Dam Powerhouse One) in a straight line through
the western tip of Pierce Island to a deadline marker on the Washington
bank at Beacon Rock.”

(3) The Columbia River recreational salmon and steelhead fishery
upstream of the Tower Island power lines (approximately 6 miles below
The Dalles Dam) to the Oregon/Washington border, plus the Oregon and
Washington banks between Bonneville Dam and the Tower Island power
lines is open from Monday, March 16 through Wednesday, May 6,2015 (52
retention days) with the following restrictions:

(a) No more than two adult adipose fin-clipped salmonids, of which
only one may be a Chinook, may be retained per day. All non-adipose fin-
clipped salmon and non-adipose fin-clipped steelhead must be released
immediately unharmed.

(b) All other permanent 2015 Oregon Sport Fishing Regulations
apply.
(4) The Columbia River Select Area recreational salmon and steel-
head fisheries are open from March 1 through June 15 with the following
restrictions:

(a) On days when the recreational fishery below Bonneville Dam is
open to retention of Chinook, the salmonid daily bag limit in Select Areas
will be the same as mainstem Columbia River bag limits; and

(b) On days when the mainstem Columbia River fishery is closed to
Chinook retention, the permanent salmonid bag limit regulations for Select
Areas apply.

(5) The mainstem Columbia River will be open March 1 through May
15, 2015 for retention of adipose fin-clipped steelhead and shad only dur-
ing days and in areas open for retention of adipose fin-clipped spring
Chinook.

(6) Oregon tributary recreational smelt fishery in the Sandy River
(bank only) is open from 6:00 a.m. to noon Saturday, March 7 and 6:00 a.m.
to noon Sunday, March 15, 2015 with the following restrictions:

(a) Only dip net gear may be used.

(b) The daily limit is 10 pounds per person.
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[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 17-2004(Temp), f. & cert. ef. 3-10-04 thru
7-31-04; DFW 29-2004(Temp), f. 4-15-04, cert. ef. 4-22-04 thru 7-31-04; DFW 30-
2004(Temp), f. 4-21-04, cert. ef. 4-22-04 thru 7-31-04; DFW 36-2004(Temp), f. 4-29-04,
cert. ef. 5-1-04 thru 7-31-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04;
DFW 44-2004(Temp), f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04; DFW 51-2004(Temp), f. 6-
9-04, cert. ef. 6-16-04 thru 7-31-04; Administrative correction 8-19-04; DFW 117-2004, f.
12-13-04, cert. ef. 1-1-05; DFW 6-2005, f. & cert. ef. 2-14-05; DFW 27-2005(Temp), f. &
cert. ef. 4-20-05 thru 6-15-05; DFW 35-2005(Temp), f. 5-4-05, cert. ef. 5-5-05 thru 10-16-
05; DFW 38-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 44-2005(Temp), f. 5-
17-05, cert. ef. 5-22-05 thru 10-16-05; DFW 51-2005(Temp), f. 6-3-05, cert. ef. 6-4-05 thru
7-31-05; Administrative correction 11-18-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06;
DFW 5-2000, f. & cert. ef. 2-15-06; DFW 21-2006(Temp), f. 4-13-06, cert. ef. 4-14-06 thru
5-15-06; DFW 27-2006(Temp), f. 5-12-06, cert. ef. 5-13-06 thru 6-15-06; DFW 29-
2006(Temp), f. & cert. ef. 5-16-06 thru 7-31-06; DFW 79-2006, f. 8-11-06, cert. ef. 1-1-07;
DFW 7-2007(Temp), f. 1-31-07, cert. ef. 2-1-07 thru 7-30-07; DFW 9-2007, f. & cert. ef. 2-
14-07; DFW 28-2007(Temp), f. & cert. ef. 4-26-07 thru 7-26-07; DFW 33-2007(Temp), f. 5-
15-07, cert. ef. 5-16-07 thru 7-30-07; DFW 37-2007(Temp), f. & cert. ef. 5-31-07 thru 7-30-
07; DFW 39-2007(Temp), f. 6-5-07, cert. ef. 6-6-07 thru 7-31-07; DFW 136-2007, f. 12-31-
07, cert. ef. 1-1-08; DFW 13-2008(Temp), f. 2-21-08, cert. ef. 2-25-08 thru 8-22-08; DFW
17-2008(Temp), f. & cert. ef. 2-27-08 thru 8-22-08; DFW 35-2008(Temp), f. 4-17-08, cert.
ef. 4-21-08 thru 8-22-08; DFW 49-2008(Temp), f. & cert. ef. 5-13-08 thru 6-15-08;
Administrative correction 7-22-08; DFW 156-2008, f. 12-31-08, cert. ef. 1-1-09; DFW 10-
2009(Temp), f. 2-13-09, cert. ef. 3-1-09 thru 6-15-09; DFW 18-2009, f. & cert. ef. 2-26-09;
DFW 48-2009(Temp), f. 5-14-09, cert. ef. 5-15-09 thru 6-16-09; DFW 68-2009(Temp), f. 6-
11-09, cert. ef. 6-12-09 thru 6-16-09; Administrative correction 7-21-09; DFW 144-2009, f.
12-8-09, cert. ef. 1-1-10; DFW 19-2010(Temp), f. 2-26-10, cert. ef. 3-1-10 thru 8-27-10;
DFW 23-2010(Temp), f. & cert. ef. 3-2-10 thru 8-27-10; DFW 45-2010(Temp), f. 4-21-10,
cert. ef. 4-24-10 thru 7-31-10; DFW 49-2010(Temp), f. 4-27-10, cert. ef. 4-29-10 thru 7-31-
10; DFW 55-2010(Temp), f. 5-7-10, cert. ef. 5-8-10 thru 7-31-10; Suspended by DFW 88-
2010(Temp), f. 6-25-10, cert. ef. 6-26-10 thru 7-31-10; Administrative correction 8-18-10;
DFW 171-2010, f. 12-30-10, cert. ef. 1-1-11; DFW 13-2011(Temp), f. & cert. ef. 2-14-11 thru
6-15-11; DFW 28-2011(Temp), f. 4-7-11, cert. ef. 4-8-11 thru 6-15-11; DFW 30-2011(Temp),
f.4-15-11, cert. ef. 4-16-11 thru 6-15-11; DFW 33-2011(Temp), f. & cert. ef. 4-21-11 thru 6-
15-11; DFW 39-2011(Temp), f. 5-5-11, cert. ef. 5-7-11 thru 6-15-11; DFW 48-2011(Temp),
f. 5-13-11, cert. ef. 5-15-11 thru 6-15-11; DFW 55-2011(Temp), f. 5-25-11, cert. ef. 5-27-11
thru 6-15-11; DFW 59-2011(Temp), f. & cert. ef. 6-2-11 thru 6-15-11; Administrative cor-
rection 6-28-11; DFW 163-2011, f. 12-27-11, cert. ef. 1-1-12; DFW 8-2012(Temp), f. 2-6-12,
cert. ef. 2-15-12 thru 6-15-12; DFW 31-2012(Temp), f. 4-5-12, cert. ef. 4-6-12 thru 6-15-12;
DFW 33-2012(Temp), f. 4-12-12, cert. ef. 4-14-12 thru 6-15-12; DFW 45-2012(Temp), f. 5-
1-12, cert. ef. 5-2-12 thru 7-31-12; DFW 47-2012(Temp), f. 5-15-12, cert. ef. 5-16-12 thru 7-
31-12; DFW 49-2012(Temp), f. 5-18-12, cert. ef. 5-19-12 thru 7-31-12; DFW 51-
2012(Temp), f. 5-23-12, cert. ef. 5-26-12 thru 7-31-12; Suspended by DFW 85-2012(Temp),
f. 7-6-12, cert. ef. 7-9-12 thru 8-31-12; DFW 149-2012, f. 12-27-12, cert. ef. 1-1-13; DFW
12-2013(Temp), f. 2-12-13, cert. ef. 2-28-13 thru 7-31-13; DFW 26-2013(Temp), f. 4-4-13,
cert. ef. 4-5-13 thru 7-1-13; DFW 38-2013(Temp), f. 5-22-13, cert. ef. 5-25-13 thru 7-1-13;
DFW 49-2013(Temp), f. 6-7-13, cert. ef. 6-8-13 thru 6-30-13; Administrative correction, 7-
18-13; DFW 137-2013, f. 12-19-13, cert. ef. 1-1-14; DFW 12-2014(Temp), f. 2-13-14, cert.
ef. 3-1-14 thru 6-15-14; DFW 29-2014(Temp), f. 4-3-14, cert. ef. 4-4-14 thru 6-15-14; DFW
31-2014(Temp), f. 4-17-14, cert. ef. 4-19-14 thru 7-31-14; DFW 40-2014(Temp), f. 5-7-14,
cert. ef. 5-9-14 thru 6-30-14; DFW 44-2014(Temp), f. 5-14-14, cert. ef. 5-15-14 thru 6-15-
14; DFW 52-2014(Temp), f. 5-28-14, cert. ef. 5-31-14 thru 6-30-14; Administrative correc-
tion, 7-24-14; DFW 165-2014, f. 12-18-14, cert. ef. 1-1-15; DFW 12-2015(Temp), f. 2-3-15,
cert. ef. 3-1-15 thru 6-15-15

Department of Human Services,
Administrative Services Division and Director’s Office
Chapter 407

Rule Caption: Correction on Potentially Disqualifying Abuse for

Children in Program Background Check

Adm. Order No.: DHSD 1-2015(Temp)

Filed with Sec. of State: 2-3-2015

Certified to be Effective: 2-3-15 thru 8-1-15

Notice Publication Date:

Rules Amended: 407-007-0290

Subject: The current language in the rule is incorrect. Only abuse

cases with an outcome of substantiated or founded are potentially dis-

qualifying. This temporary rule fixes this error immediately.
Proposed rules are available at: http://www.oregon.gov/DHS/

admin/Pages/dwssrules/index.aspx. For hard copy requests, call:

(503) 947-5250.

Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-007-0290
Other Potentially Disqualifying Conditions

The following are potentially disqualifying conditions, if they exist on
the date the Department receives the background check request:

(1) The SI makes a false statement to the QE, Department, or
Authority, including the provision of materially false information, false
information regarding criminal records, or failure to disclose information
regarding criminal records. Nondisclosure of violation or infraction charges
may not be considered a false statement.

(2) The SI is a registered sex offender in any jurisdiction. There is a
rebuttable presumption that an SI is likely to engage in conduct that would
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pose a significant risk to vulnerable individuals if the SI has been designat-
ed a predatory sex offender in any jurisdiction under ORS 181.585 or found
to be a sexually violent dangerous offender under 144.635 (or similar
statutes in other jurisdictions).

(3) The SI has an outstanding warrant for any crime in any jurisdic-
tion.

(4) The ST has a deferred sentence, conditional discharge, or is partic-
ipating in a diversion program for any crime in any jurisdiction.

(5) The Sl is currently on probation, parole, or post-prison supervision
for any crime in any jurisdiction, regardless of the original conviction date
(or date of guilty or no contest plea if there is no conviction date).

(6) The SI has been found in violation of post-prison supervision,
parole, or probation for any crime in any jurisdiction, regardless of the orig-
inal conviction date (or date of guilty or no contest plea if there is no con-
viction date) within five years from the date the background check request
was electronically submitted to BCU through CRIMS or the date BCU con-
ducted a criminal records check due to imminent danger.

(7) The SI has an unresolved arrest, charge, or a pending indictment
for any crime in any jurisdiction.

(8) The SI has been arrested in any jurisdiction as a fugitive from
another state or a fugitive from justice, regardless of the date of arrest.

(9) The SI has an adjudication in a juvenile court in any jurisdiction,
finding that the ST was responsible for a potentially disqualifying crime that
would result in a conviction if committed by an adult. Subsequent adverse
rulings from a juvenile court, such as probation violations, shall also be
considered potentially disqualifying if within five years from the date the
background check request was signed or the date BCU conducted a crimi-
nal records check due to imminent danger.

(10) The SI has a finding of “guilty except for insanity,” “guilty
except by reason of insanity,” “not guilty by reason of insanity,” “responsi-
ble except for insanity,” “not responsible by reason of mental disease or
defect,” or similarly worded disposition in any jurisdiction regarding a
potentially disqualifying crime, unless the local statutes indicate that such
an outcome is considered an acquittal.

(11) Potentially disqualifying abuse as determined from abuse inves-
tigation reports which have an outcome of founded, substantiated, or valid
and in which the SI is determined to have been responsible for the abuse.

(a) For SIs associated with child foster homes licensed by the
Department’s DD programs, child foster homes licensed through the
Department’s Child Welfare Division, child foster homes licensed through
a private licensed child caring agency, adoptive families through a private
licensed child caring agency, or adoptive families through the Department’s
Child Welfare Division, potentially disqualifying abuse includes:

(A) Child protective services history held by the Department or
OAAPI regardless of the date of initial report;

(B) Child protective services history reviewed pursuant to the federal
Adam Walsh Act requirements, determined by BCU ADs to be potentially
disqualifying; and

(C) Adult protective services investigations of physical abuse, sexual
abuse, or financial exploitation initiated on or after January 1, 2010, as pro-
vided to BCU by OAAPI and APD programs based on severity.

(b) For staff, volunteers, or contractors of a private licensed child car-
ing agency, an ISRS program, a SPRF provider, or a System of Care con-
tractor providing child welfare services pursuant to ORS Chapter 418
potentially disqualifying abuse includes:

(A) Child protective services history held by the Department or
OAAPI regardless of the date of initial report; and

(B) Adult protective services investigations of physical abuse, sexual
abuse, or financial exploitation initiated on or after January 1, 2010, as pro-
vided to BCU by OAPPI and APD based on severity.

(c) For child care providers and associated subject individuals defined
in OAR 407-007-0210(30)(a)(I):

(A) Child protective services history held by the Department or
OAAPI regardless of the date of initial report, date of outcome, and con-
sidered potentially disqualifying pursuant to OAR 461-165-0420; and

(B) Adult protective services investigations of physical abuse, sexual
abuse, or financial exploitation initiated on or after January 1, 2010, as pro-
vided to BCU by the OAAPI and APD programs based on severity.

(d) For all other SIs, potentially disqualifying abuse includes founded
or substantiated adult protective services investigations of physical abuse,
sexual abuse, or financial exploitation initiated on or after January 1, 2010,
as provided to the BCU by OAAPI and APD programs based on severity.

(12) Child protective services investigations open or pending through
the Department or OAAPI as of the date the background check request was
electronically submitted to BCU through CRIMS or the date BCU con-

»

”
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ducted a criminal records check due to imminent danger. This potentially
disqualifying condition only applies to:

(a) SIs associated with child foster homes licensed by the
Department’s DD programs, child foster homes licensed through the
Department’s Child Welfare Division, child foster homes licensed through
a private licensed child caring agency, adoptive families through a private
licensed child caring agency, or adoptive families through the Department’s
Child Welfare Division;

(b) Staff, volunteers or contractors of a private licensed child caring
agency, an ISRS program, a SPRF provider, or a System of Care contrac-
tor, providing child welfare services pursuant to ORS chapter 418; or

(c) Child care providers and associated subject individuals defined in

OAR 407-007-0210(30)(a)(I).
Stat. Auth.: ORS 181.537, 409.027 & 409.050
Stats. Implemented: ORS 181.534, 181.537, 409.010, 409.027 & 443.004
Hist.: OMAP 8-2004, f. 2-26-04, cert. ef. 3-1-04; OMAP 22-2005, f. & cert. ef. 3-29-05;
Renumbered from 410-007-0290, DHSD 8-2007, f. 8-31-07, cert. ef. 9-1-07; DHSD 10-
2008, f. 12-26-08, cert. ef. 1-1-09; DHSD 2-2009, f. & cert. ef. 4-1-09; DHSD 7-2009, f. &
cert. ef. 10-1-09; DHSD 10-2009, f. 12-31-09, cert. ef. 1-1-10; DHSD 10-2010, f. 10-29-10,
cert. ef. 10-31-10; DHSD 1-2011(Temp) f. & cert. ef. 4-15-11 thru 10-11-11; DHSD 7-
2011(Temp), f. & cert. ef. 10-12-11 thru 11-1-11; DHSD 8-2011, f. 10-28-11, cert. ef. 11-1-
11; DHSD 2-2012(Temp), f. & cert. ef. 2-27-12 thru 8-24-12; DHSD 4-2012, f. & cert. ef. 8-
1-12; DHSD 1-2013(Temp), f. & cert. ef. 2-5-13 thru 8-2-13; DHSD 3-2013, f. & cert. ef. 8-
1-13; DHSD 2-2014, f. & cert. ef. 12-1-14; DHSD 1-2015(Temp), f. & cert. ef. 2-3-15 thru
8-1-15

Rule Caption: Amendments to Integrated Employment Services to
Individuals with Intellectual and Developmental Disabilities Rules
Adm. Order No.: DHSD 2-2015(Temp)

Filed with Sec. of State: 2-11-2015

Certified to be Effective: 2-11-15 thru 8-9-15

Notice Publication Date:

Rules Amended: 407-025-0000,407-025-0010, 407-025-0020, 407-
025-0030, 407-025-0040, 407-025-0050, 407-025-0060, 407-025-
0070, 407-025-0080, 407-025-0090, 407-025-0100, 407-025-0110
Subject: OAR 407-025-0000 through 407-025-0110 is being tem-
porary amended to revise definitions and directions to align with new
federal regulations, recently adopted administrative rules in chapter
411, division 345, Employment Services for Individuals with Intel-
lectual or Developmental Disabilities, and with practices that have
emerged from implementation of Executive Order 13-04.

Governor Kitzhaber signed Executive Order 15-01 on February 2,
2015, which supersedes Executive Order 13-04. To ensure compli-
ance with the new Executive Order, align these rules and Executive
Order definitions and directions, and mitigate any confusion with
regard to policies and authority, it is necessary to file a temporary rule
while the permanent rulemaking process is completed.

The temporary rules are available at: http://www.oregon.gov/
DHS/admin/Pages/dwssrules/index.aspx. For hardcopy requests,
call: (503) 947-5250.

Rules Coordinator: Jennifer Bittel —(503) 947-5250

407-025-0000
Purpose and Scope

(1) The purpose of these rules (OAR 407-025-0000 through 407-025-
0120) is to effectuate:

(a) Executive Order 15-01 which supersedes Executive Order 13-04
and outlines detailed strategies and requires the Oregon Department of
Human Services (Department) to work with the Oregon Department of
Education (ODE) to further improve Oregon’s systems of designing and
delivering employment systems to those with intellectual and developmen-
tal disabilities toward fulfillment of Oregon’s Employment First Policy,
including a significant reduction over time of state support of sheltered
work and an increased investment in employment services.

(b) ORS 427.007(1)(a), as added by 2013 Senate Bill 22 Enrolled,
Chapter 36, 2013 Laws, which provides that individuals with intellectual
and other developmental disabilities and society as a whole benefit when
the individuals exercise choice and self-determination, living and working
in the most integrated community settings appropriate to their needs, with
supportive services that are designed and implemented consistent with the
choice of the individuals regarding services, providers, goals and activities.

(c) ORS 427.007(1)(b), as added by 2013 Senate Bill 22 Enrolled,
Chapter 36, 2013 Laws, which provides that the employment of individu-
als with developmental disabilities in fully integrated work settings is the
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highest priority over unemployment, segregated employment, facility-
based employment or day habilitation.

(2) Consistent with Executive Order 15-01, the Department finds that:

(a) Individuals with disabilities persistently face higher rates of unem-
ployment than their non-disabled fellow citizens.

(b) Oregon is a leader in providing supported employment services to
individuals with intellectual and developmental disabilities. In 2008,
Oregon adopted an Employment First Policy, which makes competitive
integrated employment the goal for all Oregonians with intellectual and
developmental disabilities.

(c) While the state cannot guarantee a job to any Oregonian, the state
can and should consistently work to continue to improve its provision of
employment services to provide the best possible opportunities for success
and choice for individuals receiving those services. This requires new
approaches and partnerships with government, the non-profit services sec-
tor, and potential employers in the business community.

(d) Improving Oregon’s delivery of employment services, with the
goal of achieving competitive integrated employment for individuals with
intellectual and developmental disabilities, consistent with their abilities
and choices, will benefit individuals with disabilities, their families, our
communities, the economy, and the state.

(3) The Department is not directed by the Department’s integrated
employment rules to act in a way that would jeopardize the Department’s
federal funding, such as funding from United States Department of
Education, Centers for Medicare and Medicaid Services, or Rehabilitation
Services Administration, or that would violate federal law or regulations.
Wherever possible, the Department’s integrated employment rules shall be
read as consistent with federal law.

(4) The State of Oregon’s obligations under the Department’s inte-
grated employment rules are conditioned upon Department’s receiving
funding, appropriations, limitations, allotments, or other expenditure
authority sufficient to allow Department, in the exercise of its reasonable
administrative discretion, to meet its payment obligations under the
Department’s integrated employment rules. The Department’s integrated
employment rules do not obligate any part of Oregon state government
other than the Department. Nothing in the Department’s integrated employ-
ment rules is to be construed as permitting any violation of Article XI, sec-
tion 7 of the Oregon Constitution or any other law regulating liabilities or
monetary obligations of the State of Oregon. The Department shall employ
good-faith efforts to request and seek funding, appropriations, limitations,
allotments, or other expenditure authority sufficient to allow Department to
perform its payment obligations throughout the term of the Department’s
integrated employment rules.

(5) The Department’s integrated employment rules do not provide a
right to any person to claim that he or she has not received services required

under any other state or federal statute or regulation.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp). f. & cert. ef. 2-11-15 thru
8-9-15

407-025-0010
Definitions

As used in OAR 407-025-0000 through 407-025-0120, the following
definitions apply:

(1) “Annual plan” means the written summary a service coordinator
completes for an individual who is not enrolled in the waiver or communi-
ty first choice services. An annual plan is not an individual support plan
(“ISP”) and is not a plan of care for Medicaid purposes.

(2) “Career development plan” means part of an ISP or annual plan
regarding Office of Developmental Disability Services’ (ODDS) services.
A career development plan identifies the individual’s employment goals
and objectives, the persons, agencies, and providers assigned to assist the
individual to attain those goals, the obstacles to the individual working in
competitive integrated employment in an integrated employment setting,
and the services and supports necessary to overcome those obstacles.
Career development plans shall be based on person-centered planning prin-
ciples.

(3) “Competitive integrated employment,” consistent with the federal
Workforce Innovation and Opportunity Act (WIOA), means work that is
performed on a full-time or part-time basis (including self-employment) for
which an individual:

(a) Is compensated at a rate that:

(A) Meets or exceeds state or local minimum wage requirements,
whichever is higher;
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(B) Is not less than the customary rate paid by the employer for the
same or similar work performed by other employees who are not individu-
als with disabilities, and who are similarly situated in similar occupations
by the same employer and who have similar training, experience, and skills;
or

(C) In the case of an individual who is self-employed, yields an
income that is comparable to the income received by other individuals who
are not individuals with disabilities, and who are self-employed in similar
occupations or on similar tasks and who have similar training experience,
and skills; and

(b) Is eligible for the level of benefits provided to other employees;

(c) Is at a location where the employee interacts with other persons
who are not individuals with disabilities (not including supervisory person-
nel or individuals who are providing services to such employee) to the same
extent that individuals who are not individuals with disabilities and who are
in comparable positions interact with other persons; and

(d) As appropriate, presents opportunities for advancement that are
similar to those for other employees who are not individuals with disabili-
ties and who have similar positions.

(4) “Comprehensive vocational assessment” means an assessment
administered for individuals eligible for employment services from voca-
tional rehabilitation or transition services from local educational agencies
under the Individuals with Disabilities Education Act (IDEA) to provide
employment-related information for the development of, or revision of, an
individual’s employment-related planning document, such as the individual
plan for employment (IPE), or individual education plan (IEP).

(5) “Department” means the Department of Human Services.

(6) “Department integrated employment rules” means this rule and
any ODDS rule or Vocational Rehabilitation Services (VR) rule that
expressly describes itself as falling under this definition.

(7) “Discovery” means a comprehensive and person-centered
employment planning support service to better inform an individual seek-
ing competitive integrated employment in an integrated employment set-
ting, and to create a discovery profile for the individual. Discovery includes
a series of work or volunteer-related activities to inform the individual and
the job developer about the individual’s strengths, interests, abilities, skills,
experiences, and support needs, as well as to identify the conditions or
employment settings in which the individual will be successful.

(8) “Employment services” means services provided or funded by
ODDS or VR that are intended to assist an individual with an intellectual
or developmental disability (I/DD) to choose, get, learn, and keep work in
an integrated employment setting. Employment services shall be “individ-
ualized,” meaning that services shall be individually planned, based on per-
son-centered planning principles and evidence-based practices, where
applicable. Employment services may include post-secondary education
and training to the extent they are reinforced in an individual’s ISP or indi-
vidual plan for employment services.

(9) “Evidence-based practices” means well-defined best practices,
which have been demonstrated to be effective with the I/DD population or
the relevant subset of that population, such as youth 16 or older, by multi-
ple peer-reviewed research studies that are specific to the I/DD population
or subset of that population.

(10) “Individuals with I/DD” are persons who have an intellectual
disability as defined in OAR chapter 411, division 320, or a developmental
disability” as defined in OAR chapter 411, division 320.

(11) “Integrated employment setting” means:

(a) An employment setting that satisfies the requirements for compet-
itive integrated employment, or

(b) An employment setting that provides opportunities for individual
to have interaction with non-disabled persons. The setting must allow an
individual to interact with non-disabled persons in a manner typical to the
employment setting. Such settings may include small group employment.
Employment in an integrated employment setting does not mean facility-
based work in a sheltered workshop, and cannot be non-work activities
such as day support activities.

(12) “ODDS” means the Department’s Office of Developmental
Disability Services.

(13) “ODDS/VR target population” means sheltered workshop work-
ers and transition-age individuals as defined in this rule.

(14) “Person-centered planning” for employment services means:

(a) A timely and formal or informal process that is driven by the indi-
vidual with an intellectual or developmental disability that gathers and
organizes information that helps an individual:

(A) Determine and describe choices about personal employment
goals, activities, services, provides, and lifestyle preferences;
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(B) Design strategies and networks of support to achieve goals and a
preferred lifestyle using individual strengths, relationships, and resources;
and

(C) Identify, use, and strengthen naturally occurring opportunities for
support at home and in the community.

(b) The methods for gathering information vary, but all are consistent
with the individual’s cultural considerations, needs, and preferences.

(15) “Policy group” means a group consisting of representatives of
the Oregon Department of Education (ODE) and the Department, legisla-
tors, and stakeholders formed to make recommendations to the
Department’s Director and the Deputy Superintendent of Public Instruction
regarding design and implementation on issues including but not limited to
education, outreach, development of provider capacity, training, and
processes for assessment and discovery.

(16) “Qualified employment services provider” means a provider of
employment services that meets the qualification requirements to deliver
employment services consistent with OAR chapter 411, division 323; OAR
chapter 411, division 340; and OAR chapter 411, division 345.

(17) “Related employment services” are services which are provided
by ODDS or VR in conjunction with or after the completion of needed
employment services in order to enable an individual maintain or advance
in competitive integrated employment. Services may include but are not
limited to benefits counseling, transportation support, personal care sup-
ports (such as activities of daily living), environmental accessibility adap-
tations, behavioral supports, assistive technology, and social skills training
as they relate to continued participation in competitive integrated employ-
ment.

(18) “Self-employment” means an option for achieving competitive
integrated employment and is recognized as a viable means of promoting
independence and economic self-sufficiency. Self-employment generally
refers to one person owning and controlling the operations and manage-
ment of an enterprise that reflects the owner’s skills, interests, and preferred
work environment. An individual in self-employment may or may not
receive ongoing supports. Self-employment yields an income that is com-
parable to the income received by other individuals who are not individu-
als with disabilities, who are self-employed in similar occupations or on
similar tasks, and who have similar training, experience, and skills.

(19) “Sheltered workshop workers” means working-age individuals
with I/DD found eligible for ODDS employment services and who worked
in sheltered workshops on or after the effective date of Executive Order 13-
04.

(20) “Sheltered workshop” means a facility in which individuals with
I/DD are congregated for the purpose of receiving employment services
and performing work tasks for pay at the facility. A sheltered workshop pri-
marily employs individuals with I/DD and other disabilities, with the
exception of service support staff. A sheltered workshop is a fixed site that
is owned, operated, or controlled by a provider, where an individual has
few or no opportunities to interact with non-disabled individuals, except
paid support staff. A sheltered workshop is not small group employment in
an integrated employment setting, and is not otherwise an integrated
employment setting as defined in this rule.

(21) “Small group employment” means work performed in regular
business, industry, and community settings by groups of two to eight indi-
viduals with I/DD. It is not competitive integrated employment, which is
the much-preferred and optimal form of employment for Oregonians with
I/DD, but it can have value as a way to offer additional opportunities for
integration and employment. Small group employment support is provided
in an integrated employment setting and in a manner that promotes inte-
gration into the workplace and interaction between participants and people
without disabilities. Small group employment must allow an individual to
interact with non-disabled persons in a manner typical to the employment
setting. The wage paid to the supported individual must meet or exceed
State and local minimum wage requirements as specified in competitive
integrated employment, and the individual must maintain goals to pursue
competitive integrated employment opportunities.

(22) “Supported employment” means services provided to support
competitive integrated employment, self-employment, and small group
employment.

(23) “Transition age” means individuals:

(a) Not older than 24 years of age,

(b) Not younger than 14 years of age. With respect to VR, individuals
who are under 16 years of age may receive employment services with
Department approval. With respect to ODDS, individuals who are under 18
years of age may receive employment services with Department approval.
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(24) “Transition-age individuals” means individuals with I/DD who at
any time from the effective date of Executive Order 13-04 until July 1,
2022 meet the definition of transition-age, and who are found eligible for
ODDS employment services as described in OAR chapter 411, division
345, or who are found eligible for ODDS and VR services.

(25) “Transition age target population” means transition age individ-
uals with I/DD who receive employment services on or after July 1, 2013
through July 1, 2022.

(26) “Target population” means the transition age target population
and the working age target population.

(27) “VR” means the Department’s Vocational Rehabilitation
Services.

(28) “Working age individuals” means adults with I/DD who are 21
or older and who are no longer receive public school services, and those
with I/DD over 60 or older who choose to continue employment.

(29) “Working age target population” means working age individuals
with I/DD who receive sheltered workshop services on or after July 1,

2013.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 1-2014, f. & cert. ef. 2-14-14; DHSD 2-
2015(Temp), f. & cert. ef. 2-11-15 thru 8-9-15

407-025-0020
Sheltered Workshops

(1) Effective July 1,2014, ODDS and VR shall no longer purchase or
fund vocational assessments for individuals with I/DD that occur in shel-
tered workshop settings.

(2) Effective July 1,2015, ODDS and VR shall no longer purchase or
fund sheltered workshop placements for:

(a) Transition-age individual with I/DD;

(b) Any working age individual with I/DD newly eligible for ODDS
or VR services; and

(c) Any working age individual with I/DD already utilizing ODDS or

VR services who is not already working in a sheltered workshop.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp). f. & cert. ef. 2-11-15 thru
8-9-15

407-025-0030
Employment Services Provided through ODDS and OVRS

(1) ODDS and VR will provide employment services as described in
section (5) of this rule to at least 7000 unique individuals in the ODDS/VR
target population, including sheltered workshop workers who wish to
receive those employment services, between July 1,2013 and July 1, 2022,
in accordance with the following schedule:

(a) By July 1, 2014, to at least 600 individuals.

(b) By July 1, 2015, to at least an additional 1,350 individuals.

(c) By July 1, 2016, to at least an additional 2,200 individuals.

(d) By July 1,2017, to at least an additional 3,000 individuals.

(e) By July 1, 2018, to at least an additional 3,800 individuals.

(f) By July 1, 2019, to at least an additional 4,600 individuals.

(g) By July 1, 2020, to at least an additional 5,400 individuals.

(h) By July 1, 2021, to at least an additional 6,200 individuals.

(i) By July 1, 2022, to at least an additional 7,000 individuals.

(2) The requirement in this section that additional individuals receive
employment services by a given date refers to a cumulative number of addi-
tional individuals.

(3) Any sheltered workshop worker who, in his or her career devel-
opment plan as described in OAR 407-025-0050 indicates a desire to work
in an integrated employment setting and to receive employment services as
described in section (5) of this rule, shall receive these employment servic-
es. The policy group as defined in OAR 407-025-0020 shall be responsible
for recommending metrics aimed at assessing the delivery of employment
services described in this rule to sheltered workshop workers who desire to
receive these employment services, as well as reviewing the State’s per-
formance under those metrics.

(4) Both ODDS/VR target populations described in section (1) of this
rule will receive employment services. The delivery proportions of employ-
ment services to different target populations will be reviewed by the policy
group to assure delivery is consistent with the expected outcomes of out-
lined in this rule. As necessary, the State may revise the above schedule for
the provision of employment services to both ODDS/VR target populations
to further this purpose.
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(5) For an individual to be counted as being provided an employment
service under this rule, that individual must have received one or more of
the following:

(a) Discovery services though ODDS;

(b) Comprehensive vocational assessments through VR;

(c) An approved individual plan for employment with VR;

(d) Job development services through ODDS; or

(e) Supported employment services through ODDS.

(6) None of the services listed in section (5) of this rule shall be count-
ed in a way that creates a duplicate count of individuals that were provided
employment services. Any additions to the list of employment services to
be counted will be subject to review and approval by the policy group.

(7) The policy group shall be responsible for recommending outcome
metrics aimed at assessing the effectiveness of the employment services
described in this rule as well as reviewing the Department’s performance

under those metrics.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp), f. & cert. ef. 2-11-15 thru
8-9-15

407-025-0040
General Policies

ODDS and VR shall establish and implement a policy that employ-
ment services shall be evidence-based and individualized. Employment
services shall be individualized and services shall be individually planned,
based on person-centered planning principles and evidence-based practices,
where applicable. Employment services shall be based on an individual’s

capabilities, choices, and strengths and shall be individually tailored.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp), f. & cert. ef. 2-11-15 thru
8-9-15

407-025-0050
Career Development Planning

(1) No later than January 1, 2014, ODDS shall adopt and implement
policies and procedures for developing career development plans. The poli-
cies must include a presumption that all individuals in the ODDS/VR tar-
get population are capable of working in an integrated employment setting.

(2) Career development plans shall be based on person-centered plan-
ning principles.

(3) The career development plan shall prioritize competitive integrat-
ed employment, and then other employment in integrated employment set-
tings. The career development process shall focus on the strengths of the
individual and shall be conducted with the goal of maximizing the number
of hours spent working, consistent with an individual’s abilities and choic-
es.

(4) By July 1, 2015 sheltered workshop workers who desire to receive
employment services described in OAR 407-025-0030 shall receive a
career development plan as part of the employment services they receive
under OAR 407-025-0030. Transition-age individuals should have a career
development plan no later than the date of their anticipated departure from
the Oregon public schools, but no later than one year after their departure.
The provision of employment services by ODDS may not be delayed or

denied due to the lack of a career development plan.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 1-2014, f. & cert. ef. 2-14-14; DHSD 2-
2015(Temp), f. & cert. ef. 2-11-15 thru 8-9-15

407-025-0060
Training

(1) Effective January 1, 2014, ODDS and VR shall establish and
update when appropriate competencies for providing employment services,
and shall adopt and implement competency-based training standards for
career development plans, job creation, job development, job coaching, and
coordination of those services.

(2) Effective July 1,2016, ODDS and VR shall purchase employment
services for individuals with I/DD only from agencies or individual
providers licensed, certified, credentialed or otherwise qualified as required
by Department rules. The requirements for providing employment services
shall be competency-based and may include such national credentialing
programs as the APSE Certified Employment Support Professional exam or

a substantial equivalent.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp), f. & cert. ef. 2-11-15 thru
8-9-15
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407-025-0070
Outreach and Awareness

Effective January 1, 2014, ODDS and VR shall develop and update
when appropriate an outreach and informational education program for all
individuals in the target population that explains the benefits of employ-
ment, addresses concerns of families and perceived obstacles to participat-
ing in employment services, and is designed to encourage individuals with
I/DD and their families to seek employment services.

Stat. Auth.: ORS 409.050

Stats. Implemented: ORS 409.050

Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp), f. & cert. ef. 2-11-15 thru
8-9-15

407-025-0080
Provider Capacity

The Department shall make good faith efforts, within available budg-
etary resources, to ensure that there are a sufficient number of qualified
employment providers to deliver the services and supports necessary for
individuals in the ODDS/VR target population to receive employment serv-
ices consistent with the terms of the Department’s integrated employment

rules.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp), f. & cert. ef. 2-11-15 thru
8-9-15

407-025-0090
Director Actions

(1) Effective January 1, 2014, the Department shall designate a
statewide employment coordinator to oversee and coordinate its employ-
ment services program and all activities required by the Department,
ODDS, or VR under the Department’s integrated employment rules.

(2) Effective January 1, 2014, the Department shall support new or
existing technical assistance provider(s) or use other available training
resources to provide leadership, training and technical assistance to
employment providers and to provider, county, support services brokerage,
and vocational rehabilitation staff to support the performance of the
Department’s integrated employment rules.

(3) Effective November 1, 2013, the Department shall adopt an inte-
grated employment plan to further carry out the goals of the Department’s
integrated employment rules.

(4) ODDS shall include specific provisions in its contracts with each
support services brokerage and each community developmental disability
program (CDDP) to accomplish the full implementation of the

Department’s integrated employment rules.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp), f. & cert. ef. 2-11-15 thru
8-9-15

407-025-0100
Quality Assessment and Improvement

Effective July 1, 2014, the Department shall develop, implement and
update as appropriate a quality improvement initiative that is designed to
promote employment services developed in accordance with the
Department’s integrated employment rules and to evaluate the quality of
employment services provided to persons with I/DD under the

Department’s integrated employment rules statewide.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp), f. & cert. ef. 2-11-15 thru
8-9-15

407-025-0110
Data Collection and Reporting

(1) Effective January 1, 2014, and semi-annually thereafter, the
employment coordinator shall monitor the progress of implementation of
the Department’s integrated employment rules through data collection, data
analysis, and quality improvement activities.

(2) Effective January 1, 2014, and semi-annually thereafter, ODDS
and VR shall collect data and report to the employment coordinator and the
policy group the following data for working age individuals in the
ODDS/VR target populations:

(a) The number of individuals receiving employment services;

(b) The number of persons working in the following settings: com-
petitive integrated employment, self-employment, sheltered employment,
and small group employment (8 or fewer);

(c) The number of individuals in supported employment;
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(d) The number of hours worked per week and hourly wages paid to
those persons;

(e) The outcomes of employment services selected by individuals
through the career development planning process, including the selection of
non-employment services;

(f) Complaints and grievances; and

(g) The number of individuals receiving related employment services.

(3) Effective January 1, 2014, and semi-annually thereafter, VR and
ODDS shall report to the employment coordinator on the progress made on
the terms of the Department’s integrated employment rules and the results
of the data collected under this rule.

(4) ODDS and VR shall begin a program of regularly collecting and
analyzing data described in this rule, and shall identify problems or barri-
ers to placement in or retaining jobs in an integrated employment setting,
as well as service gaps, and shall recommend to the Department’s
Director’s actions to improve services. The Department shall review this
information on a semi-annual basis and develop and implement measures

to improve services with respect to the problems and barriers identified.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 409.050
Hist.: DHSD 4-2013, f. & cert. ef. 10-1-13; DHSD 2-2015(Temp), f. & cert. ef. 2-11-15 thru
8-9-15

Department of Human Services,
Aging and People with Disabilities and
Developmental Disabilities
Chapter 411

Rule Caption: ODDS — In-Home Support for Children with
Intellectual or Developmental Disabilities

Adm. Order No.: APD 2-2015

Filed with Sec. of State: 1-29-2015

Certified to be Effective: 1-29-15

Notice Publication Date: 11-1-2014

Rules Amended: 411-308-0010,411-308-0020,411-308-0030,411-
308-0040, 411-308-0050, 411-308-0060, 411-308-0070, 411-308-
0080, 411-308-0090, 411-308-0100, 411-308-0110,411-308-0120,
411-308-0130, 411-308-0140, 411-308-0150, 411-308-0135
Subject: The Department of Human Services (Department), Office
of Developmental Disability Services is permanently updating the
rules in OAR chapter 411, division 308 for in-home support for chil-
dren with intellectual or developmental disabilities.

The proposed rules:

Incorporate the general definitions in OAR 411-317-0000,
update the definitions to reflect correct terminology, and include def-
initions for terms created by the temporary rulemaking;

Provide a uniform dispute resolution process by incorporating the
complaint, Notification of Planned Action, and hearing rules adopt-
ed in OAR chapter 411, division 318;

Clarify that a child who accesses in home support through general
fund eligibility must be to prevent out-of-home placement and to
allow time for the transition into other Medicaid services, if eligible;

Account for changes in Medicaid service eligibility;

Clarify when a child may be exited from in-home supports and to
reiterate the requirement for a Notification of Planned Action in the
instance supports are terminated;

Require a plan to reduce or eliminate the need for children access-
ing in-home supports through general funds. The plan may include
assisting the child to access waiver or Community First Choice serv-
ices, if eligible;

Remove the sanctions for independent providers, provider organ-
izations, and general business providers;

Update the language to reflect the completion of the transition
period for implementation of the Community First Choice 1915(k)
state plan amendment and update the available supports to reflect
changes to the proposed 1915(c) Home and Community-Based Serv-
ices waiver;

Update provider types to reflect changes in the 1915(c) Home and
Community-Based Services waiver;

Adopt standards for employers to assure the proper authority exists
to withdraw employer authority in cases where it is necessary to pro-
tect a child, parent, or an employee from its misuse;

Oregon Bulletin

71

Reflect new Department terminology and current practice; and
Correct formatting and punctuation.
Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398

411-308-0010
Statement of Purpose

(1) The rules in OAR chapter 411, division 308 prescribe standards,
responsibilities, and procedures for Community Developmental Disability
Programs to partner with families and community partners in identifying
and providing in-home support for children with intellectual or develop-
mental disabilities. Supports are intended to maximize the independence of
a child and engagement in a life that is fully integrated into the communi-
ty. Supports are designed to increase the ability of a family to care for a
child with an intellectual or developmental disability in the family home.

(2) In-home supports are also designed to prevent out-of-home place-
ment or to return a child with an intellectual or developmental disability
back to the family home from a residential setting other than the family

home.
Stat. Auth.: ORS 409.050,430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 21-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 54-2013, f. 12-
27-13, cert. ef. 12-28-13; APD 39-2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. &
cert. ef. 1-29-15

411-308-0020
Definitions

Unless the context indicates otherwise, the following definitions and
the definitions in OAR 411-317-0000 apply to the rules in OAR chapter
411, division 308:

(1) “Abuse” means “abuse” of a child as defined in ORS 419B.005.

(2) “ADL” means “activities of daily living”. ADL are basic personal
everyday activities, such as eating, using the restroom, grooming, dressing,
bathing, and transferring.

(3) “Administrator Review” means the Director of the Department
reviews a decision upon request, including the documentation related to the
decision, and issues a determination.

(4) “Alternative Resources” mean possible resources for the provision
of supports to meet the needs of a child. Alternative resources include, but
are not limited to, private or public insurance, vocational rehabilitation
services, supports available through the Oregon Department of Education,
or other community supports.

(5) “Annual Plan” means the written summary a services coordinator
completes for a child who is not enrolled in waiver or Community First
Choice state plan services. An Annual Plan is not an ISP and is not a plan
of care for Medicaid purposes.

(6) “Assistive Devices” mean the devices, aids, controls, supplies, or
appliances described in OAR 411-308-0120 that are necessary to enable a
child to increase the ability of the child to perform ADL and IADLs or to
perceive, control, or communicate with the home and community environ-
ment in which the child lives.

(7) “Assistive Technology” means the devices, aids, controls, sup-
plies, or appliances described in OAR 411-308-0120 that are purchased to
provide support for a child and replace the need for direct interventions to
enable self-direction of care and maximize independence of the child.

(8) “Attendant Care” means assistance with ADL, IADL, and health-
related tasks through cueing, monitoring, reassurance, redirection, set-up,
hands-on, standby assistance, and reminding as described in OAR 411-308-
0120.

(9) “Background Check” means a criminal records check and abuse
check as defined in OAR 407-007-0210.

(10) “Behavior Consultant” means a contractor with specialized skills
as described in OAR 411-308-0130 who conducts functional assessments
and develops a Behavior Support Plan.

(11) “Behavior Support Plan” means the written strategy based on
person-centered planning and a functional assessment that outlines specif-
ic instructions for a primary caregiver or provider to follow in order to
reduce the frequency and intensity of the challenging behaviors of a child
and to modify the behavior of the primary caregiver or provider, adjust
environment, and teach new skills.

(12) “Behavior Support Services” mean the services consistent with
positive behavioral theory and practice that are provided to assist with
behavioral challenges due to the intellectual or developmental disability of
a child that prevents the child from accomplishing ADL, IADL, health-
related tasks, and provides cognitive supports to mitigate behavior.
Behavior support services are provided in the home or community.

March 2015: Volume 54, No. 3



ADMINISTRATIVE RULES

(13) “CDDP” means “Community Developmental Disability
Program” as defined in OAR 411-320-0020.

(14) “Child” means an individual who is less than 18 years of age that
has a provisional determination of an intellectual or developmental disabil-
ity.

(15) “Children’s Intensive In-Home Services” mean the services
described in:

(a) OAR chapter 411, division 300, Children’s Intensive In-Home
Services, Behavior Program;

(b) OAR chapter 411, division 350, Medically Fragile Children
Services; or

(c) OAR chapter 411, division 355, Medically Involved Children’s
Program.

(16) “Chore Services” mean the services described in OAR 411-308-
0120 that are needed to restore a hazardous or unsanitary situation in the
family home to a clean, sanitary, and safe environment.

(17) “Community Nursing Services” mean the nursing services
described in OAR 411-308-0120 that focus on the chronic and ongoing
health and safety needs of a child living in the family home. Community
nursing services include an assessment, monitoring, delegation, training,
and coordination of services. Community nursing services are provided
according to the rules in OAR chapter 411, division 048 and the Oregon
State Board of Nursing rules in OAR chapter 851.

(18) “Community Transportation” means the services described in
OAR 411-308-0120 that enable a child to gain access to community-based
state plan and waiver services, activities, and resources that are not medical
in nature. Community transportation is provided in the area surrounding the
family home that is commonly used by people in the same area to obtain
ordinary goods and services.

(19) “Cost Effective” means being responsible and accountable with
Department resources by offering less costly alternatives when providing
choices that adequately meet the support needs of a child. Less costly alter-
natives include other programs available from the Department and the uti-
lization of assistive devices, natural supports, environmental modifications,
and alternative resources. Less costly alternatives may include resources
not paid for by the Department.

(20) “CPMS” means the “Client Processing Monitoring System”.
CPMS is the Department computerized system for enrolling and terminat-
ing services for individuals with intellectual or developmental disabilities.

(21) “Crisis” means “crisis” as defined in OAR 411-320-0020.

(22) “Delegation” is the process by which a registered nurse author-
izes an unlicensed person to perform nursing tasks and confirms that
authorization in writing. Delegation may occur only after a registered nurse
follows all steps of the delegation process as outlined in OAR chapter 851,
division 047.

(23) “Department” means the Department of Human Services.

(24) “Designated Representative” means any adult, such as a family
member, guardian, advocate, or other person, who is chosen by the parent
or guardian, not a paid provider of ODDS funded services, and authorized
by the parent or guardian to serve as the representative of the parent or
guardian in connection with the provision of ODDS funded supports. A par-
ent or guardian is not required to appoint a designated representative.

(25) “Developmental Disability” means “developmental disability” as
defined in OAR 411-320-0020 and described in OAR 411-320-0080.

(26) “Director” means the Director of the Department of Human
Services, Office of Developmental Disability Services, or the designee of
the Director.

(27) “Employer” means, for the purposes of obtaining in-home sup-
port through a personal support worker as described in these rules, the par-
ent or guardian or a person selected by the parent or guardian to act on the
behalf of the parent or guardian to conduct the employer responsibilities
described in OAR 411-308-0135. An employer may also be a designated
representative.

(28) “Employer-Related Supports” mean the activities that assist a
family with directing and supervising provision of services described in the
ISP for a child. Employer-related supports may include, but are not limited
to:

(a) Education about employer responsibilities;

(b) Orientation to basic wage and hour issues;

(c) Use of common employer-related tools such as service agree-
ments; and

(d) Fiscal intermediary services.

(29) “Employment Path Services” means “employment path services”
as defined in OAR 411-345-0020.
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(30) “Employment Services” means “employment services” as
defined in OAR 411-345-0020.

(31) “Employment Specialist” means “employment specialist” as
defined in OAR 411-345-0020.

(32) “Entry” means admission to a Department-funded developmen-
tal disability service.

(33) “Environmental Modifications” mean the physical adaptations
described in OAR 411-308-0120 that are necessary to ensure the health,
welfare, and safety of a child in the family home, or that are necessary to
enable the child to function with greater independence around the family
home or lead to a substitution for, or decrease in, direct human assistance
to the extent expenditures would otherwise be made for human assistance.

(34) “Environmental Safety Modifications” mean the physical adap-
tations described in OAR 411-308-0120 that are made to the exterior of a
family home as identified in the ISP for a child to ensure the health, wel-
fare, and safety of the child or to enable the child to function with greater
independence around the family home or lead to a substitution for, or
decrease in, direct human assistance to the extent expenditures would oth-
erwise be made for human assistance.

(35) “Exit” means termination or discontinuance of in-home support.

(36) “Family™:

(a) Means a unit of two or more people that includes at least one child
with an intellectual or developmental disability where the primary caregiv-
er is:

(A) Related to the child with an intellectual or developmental disabil-
ity by blood, marriage, or legal adoption; or

(B) In a domestic relationship where partners share:

(i) A permanent residence;

(ii) Joint responsibility for the household in general, such as child-
rearing, maintenance of the residence, and basic living expenses; and

(iii) Joint responsibility for supporting a child with an intellectual or
developmental disability when the child is related to one of the partners by
blood, marriage, or legal adoption.

(b) The term “family” is defined as described above for purposes of:

(A) Determining the eligibility of a child for in-home supports as a
resident in the family home;

(B) Identifying people who may apply, plan, and arrange for individ-
ual services; and

(C) Determining who may receive family training.

(37) “Family Home” means the primary residence for a child that is
not under contract with the Department to provide services as a certified
foster home for children with intellectual or developmental disabilities or a
licensed or certified residential care facility, assisted living facility, nursing
facility, or other residential setting. A family home may include a foster
home funded by Child Welfare.

(38) “Family Training” means the training services described in OAR
411-308-0120 that are provided to a family to increase the capacity of the
family to care for, support, and maintain a child in the family home.

(39) “Fiscal Intermediary” means a person or entity that receives and
distributes IHS funds on behalf of an employer.

(40) “Functional Needs Assessment™:

(a) Means the comprehensive assessment or reassessment that:

(A) Documents physical, mental, and social functioning;

(B) Identifies risk factors and support needs; and

(C) Determines the service level.

(b) The functional needs assessment for a child is known as the Child
Needs Assessment (CNA). Effective December 31, 2014, the Department
incorporates Version C of the CNA into these rules by this reference. The
CNA is maintained by the Department at:
http://www.dhs state.or.us/spd/tools/dd/CNAchildInhome.xIs.  Printed
copies of a blank CNA may be obtained by calling (503) 945-6398 or writ-
ing the Department of Human Services, ATTN: Rules Coordinator, 500
Summer Street NE, E-48, Salem, OR 97301.

(41) “General Business Provider” means an organization or entity
selected by a parent or guardian and paid with IHS funds that:

(a) Is primarily in business to provide the service chosen by the par-
ent or guardian to the general public;

(b) Provides services for the child through employees, contractors, or
volunteers; and

(c) Receives compensation to recruit, supervise, and pay the person
who actually provides support for the child.

(42) “Guardian” means the parent of a minor child or a person or
agency appointed and authorized by a court to make decisions about serv-
ices for a child.
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(43) “IADL” means “instrumental activities of daily living”. IADL
include activities other than ADL required to enable a child to be inde-
pendent in the family home and community, such as:

(a) Meal planning and preparation;

(b) Managing personal finances;

(c) Shopping for food, clothing, and other essential items;

(d) Performing essential household chores;

(e) Communicating by phone or other media; and

(f) Traveling around and participating in the community.

(44) “ICF/ID” means an intermediate care facility for individuals with
intellectual disabilities.

(45) “IHS Funds” means “in-home support funds”. IHS funds are
public funds contracted by the Department to the CDDP and managed by
the CDDP to assist a family with the identification and selection of supports
for a child according to an ISP or Annual Plan.

(46) “In-Home Expenditure Guidelines” mean the guidelines pub-
lished by the Department that describe allowable uses for IHS funds.
Effective January 1, 2015, the Department incorporates version 2.0 of the
In-home Expenditure Guidelines into these rules by this reference. The In-
home Expenditure Guidelines are maintained by the Department at:
http://www.oregon.gov/dhs/dd/adults/ss_exp_guide.pdf. Printed copies
may be obtained by calling (503) 945-6398 or writing the Department of
Human Services, ATTN: Rules Coordinator, 500 Summer Street NE, E-48,
Salem, Oregon 97301.

(47) “In-Home Support” means individualized planning and service
coordination, arranging for services to be provided in accordance with an
ISP or Annual Plan, and purchase of supports that are not available through
other resources that are required for a child with an intellectual or develop-
mental disability who is eligible for in-home support services to live in the
family home. In-home supports are designed to:

(a) Support a child to be independent and to be engaged in a life that
is fully integrated in the community.

(b) Prevent unwanted out-of-home placement and maintain family
unity; and

(c) Whenever possible, reunite a family with a child who has been
placed out of the family home.

(48) “Incident Report” means the written report of any injury, acci-
dent, act of physical aggression, use of protective physical intervention, or
unusual incident involving a child.

(49) “Independent Provider” means a person selected by a parent or
guardian and paid with IHS funds to directly provide services to a child.

(50) “Individual” means a child or an adult with an intellectual or
developmental disability applying for, or determined eligible for,
Department-funded services.

(51) “Intellectual Disability” means “intellectual disability” as
defined in OAR 411-320-0020 and described in OAR 411-320-0080.

(52) “ISP” means “Individual Support Plan”. An ISP includes the
written details of the supports, activities, and resources required for a child
to achieve and maintain personal goals and health and safety. The ISP is
developed at least annually to reflect decisions and agreements made dur-
ing a person-centered process of planning and information gathering. The
ISP reflects services and supports that are important to meet the needs of
the child identified through a functional needs assessment as well as the
preferences for providers, delivery, and frequency of services and supports.
The ISP is the plan of care for Medicaid purposes and reflects whether serv-
ices are provided through a waiver, the Community First Choice state plan,
natural supports, or alternative resources.

(53) “Job Development” means “job development” as defined in
OAR 411-345-0020.

(54) “Natural Supports” mean the parental responsibilities for a child
who is less than 18 years of age and the voluntary resources available to the
child from relatives, friends, neighbors, and the community that are not
paid for by the Department.

(55) “Nursing Service Plan” means the plan that is developed by a
registered nurse based on an initial nursing assessment, reassessment, or an
update made to a nursing assessment as the result of a monitoring visit.

(a) The Nursing Service Plan is specific to a child and identifies the
diagnoses and health needs of the child and any service coordination, teach-
ing, or delegation activities.

(b) The Nursing Service Plan is separate from the ISP as well as any
service plans developed by other health professionals.

(56) “ODDS” means the Department of Human Services, Office of
Developmental Disability Services.

(57) “OHP” means the Oregon Health Plan.

Oregon Bulletin

73

(58) “OHP Plus” means only the Medicaid benefit packages provided
under OAR 410-120-1210(4)(a) and (b). This excludes individuals receiv-
ing Title XXI benefits.

(59) “OIS” means “Oregon Intervention System”. OIS is the system
of providing training of elements of positive behavior support and non-
aversive behavior intervention. OIS uses principles of pro-active support
and describes approved protective physical intervention techniques that are
used to maintain health and safety.

(60) “OSIPM” means “Oregon Supplemental Income Program-
Medical” as described in OAR 461-001-0030. OSIPM is Oregon Medicaid
insurance coverage for children who meet the eligibility criteria described
in OAR chapter 461.

(61) “Parent” means the biological parent, adoptive parent, or step-
parent of a child. Unless otherwise specified, references to parent also
include a person chosen by the parent or guardian to serve as the designat-
ed representative of the parent or guardian in connection with the provision
of ODDS funded supports.

(62) “Person-Centered Planning’:

(a) Means a timely and formal or informal process driven by a child,
includes people chosen by the child, ensures the child directs the process to
the maximum extent possible, and the child is enabled to make informed
choices and decisions consistent with 42 CFR 441.540.

(b) Person-centered planning includes gathering and organizing infor-
mation to reflect what is important to and for the child and to help:

(A) Determine and describe choices about personal goals, activities,
services, providers, service settings, and lifestyle preferences;

(B) Design strategies and networks of support to achieve goals and a
preferred lifestyle using individual strengths, relationships, and resources;
and

(C) Identify, use, and strengthen naturally occurring opportunities for
support at home and in the community.

(c) The methods for gathering information vary, but all are consistent
with the cultural considerations, needs, and preferences of the child.

(63) “Personal Support Worker” means “personal support worker” as
defined in OAR 411-375-0010.

(64) “Plan Year” means 12 consecutive months from the start date
specified on an authorized ISP or Annual Plan.

(65) “Positive Behavioral Theory and Practice” means a proactive
approach to behavior and behavior interventions that:

(a) Emphasizes the development of functional alternative behavior
and positive behavior intervention;

(b) Uses the least intrusive intervention possible;

(c) Ensures that abusive or demeaning interventions are never used;
and

(d) Evaluates the effectiveness of behavior interventions based on
objective data.

(66) “Primary Caregiver” means the parent, guardian, relative, or
other non-paid parental figure of a child that provides direct care at the
times that a paid provider is not available. In this context, the term parent
or guardian may include a designated representative.

(67) “Protective Physical Intervention” means any manual physical
holding of, or contact with, a child that restricts freedom of movement.

(68) “Provider” means a person, agency, organization, or business
selected by a parent or guardian that provides recognized Department-fund-
ed services and is approved by the Department or other appropriate agency
to provide Department-funded services.

(69) “Provider Organization” means an entity licensed or certified by
the Department that is selected by a parent or guardian and paid with IHS
funds that:

(a) Is primarily in business to provide supports for children with intel-
lectual or developmental disabilities;

(b) Provides supports for a child through employees, contractors, or
volunteers; and

(c) Receives compensation to recruit, supervise, and pay the person
who actually provides support for the child.

(70) “Quality Assurance” means a systematic procedure for assessing
the effectiveness, efficiency, and appropriateness of services.

(71) “Regional Process” means a standardized set of procedures
through which the needs of a child and funding to implement supports are
reviewed for approval. The regional process includes review of the poten-
tial risk of out-of-home placement, the appropriateness of the proposed
supports, and cost effectiveness of the Annual Plan for the child. A child
who meets the general fund eligibility under OAR 411-308-0060 may be
granted access to in-home supports through the regional process.
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(72) “Relief Care” means the intermittent services described in OAR
411-308-0120 that are provided on a periodic basis for the relief of, or due
to the temporary absence of, a primary caregiver.

(73) “Scope of Work” means the written statement of all proposed
work requirements for an environmental modification which may include
dimensions, measurements, materials, labor, and outcomes necessary for a
contractor to submit a proposal to complete such work. The scope of work
is specific to the identified tasks and requirements necessary to address the
needs outlined in the supplemental assessment referenced in an ISP and
relating to the ADL, IADL, and health-related tasks of a child as discussed
by the parent or guardian, services coordinator, and ISP team.

(74) “Service Agreement’:

(a) Is the written agreement consistent with an ISP that describes at a
minimum:

(A) Type of service to be provided;

(B) Hours, rates, location of services, and expected outcomes of serv-
ices; and

(C) Any specific individual health, safety, and emergency procedures
that may be required, including action to be taken if a child is unable to pro-
vide for the their own safety and the child is missing while in the commu-
nity under the service of a contractor or provider organization.

(b) For employed personal support workers, the service agreement
serves as the written job description.

(75) “Service Level” means the amount of attendant care, hourly
relief care, or skills training services determined necessary by a functional
needs assessment and made available to meet the identified support needs
of a child.

(76) “Skills Training” means the activities described in OAR 411-
308-0120 that are intended to maximize the independence of a child
through training, coaching, and prompting the child to accomplish ADL,
IADL, and health-related skills.

(77) “Social Benefit” means the service or financial assistance solely
intended to assist a child with an intellectual or developmental disability to
function in society on a level comparable to that of a child who does not
have an intellectual or developmental disability. Social benefits are pre-
authorized by a services coordinator and provided according to the descrip-
tion and limits written in an ISP.

(a) Social benefits may not:

(A) Duplicate benefits and services otherwise available to a child
regardless of intellectual or developmental disability;

(B) Replace normal parental responsibilities for the services, educa-
tion, recreation, and general supervision of a child;

(C) Provide financial assistance with food, clothing, shelter, and laun-
dry needs common to a child with or without an intellectual or develop-
mental disability; or

(D) Replace other governmental or community services available to a
child.

(b) Assistance provided as a social benefit is reimbursement for an
expense previously authorized in an ISP or prior payment in anticipation of
an expense authorized in a previously authorized ISP.

(c) Assistance provided as a social benefit may not exceed the actual
cost of the support required by a child to be supported in the family home.

(78) “Specialized Medical Supplies” mean the medical and ancillary
supplies described in OAR 411-308-0120, such as:

(a) Necessary medical supplies specified in an ISP that are not avail-
able through state plan or alternative resources;

(b) Ancillary supplies necessary to the proper functioning of items
necessary for life support or to address physical conditions; and

(c) Supplies necessary for the continued operation of augmentative
communication devices or systems.

(79) “Substantiated” means an abuse investigation has been complet-
ed by the Department or the designee of the Department and the prepon-
derance of the evidence establishes the abuse occurred.

(80) “Supplant” means take the place of.

(81) “Support” means the assistance that a child and a family requires,
solely because of the effects of an intellectual or developmental disability
of the child, to maintain or increase the age-appropriate independence of
the child, achieve age-appropriate community presence and participation of
the child, and to maintain the child in the family home. Support is subject
to change with time and circumstances.

(82) “Supported Employment - Individual Employment Support”
means “‘supported employment - individual employment support” as
defined in OAR 411-345-0020.
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(83) “Supported Employment - Small Group Employment Support”
means “supported employment - small group employment support” as
defined in OAR 411-345-0020.

(84) “Support Services Brokerage” means “Brokerage” as defined in
OAR 411-340-0020.

(85) “These Rules” mean the rules in OAR chapter 411, division 308.

(86) “Transition Costs” mean the expenses described in OAR 411-
308-0120 required for a child to make the transition to the family home
from a nursing facility or ICF/ID.

(87) “Unacceptable Background Check” means an administrative
process that produces information related to the background of a person
that precludes the person from being an independent provider for one or
more of the following reasons:

(a) Under OAR 407-007-0275, the person applying to be an inde-
pendent provider has been found ineligible due to ORS 443.004;

(b) Under OAR 407-007-0275, the person was enrolled as an inde-
pendent provider for the first time, or after any break in enrollment, after
July 28, 2009 and has been found ineligible due to ORS 443.004; or

(c) A background check and fitness determination has been conduct-
ed resulting in a “denied” status as defined in OAR 407-007-0210.

(88) “Unusual Incident” means any incident involving a child that
includes serious illness or an accident, death, injury or illness requiring
inpatient or emergency hospitalization, a suicide attempt, a fire requiring
the services of a fire department, an act of physical aggression, or any inci-
dent requiring an abuse investigation.

(89) “Variance” means the temporary exception from a regulation or
provision of these rules that may be granted by the Department as described
in OAR 411-308-0150.

(90) “Vehicle Modifications” mean the adaptations or alterations
described in OAR 411-308-0120 that are made to the vehicle that is the pri-
mary means of transportation for a child in order to accommodate the serv-

ice needs of the child.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 25-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 5-2010, f.
6-29-10, cert. ef. 7-1-10; SPD 4-2011(Temp), f. & cert. ef. 2-1-11 thru 7-31-11; SPD 20-
2011, f. & cert. ef. 8-1-11; SPD 21-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 54-
2013, f. 12-27-13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru 12-28-
14; APD 39-2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0030
In-Home Support Administration and Operation

(1) FISCAL INTERMEDIARY SERVICES. The CDDP must pro-
vide, or arrange a third party to provide, fiscal intermediary services. The
fiscal intermediary receives and distributes IHS funds on behalf of a fami-
ly. The responsibilities of the fiscal intermediary include payments to ven-
dors as well as all activities and records related to payroll and payment of
employer-related taxes and fees as an agent of the family who employs a
person to provide services, supervision, or training in the family home or
community. In this capacity, the fiscal intermediary may not recruit, hire,
supervise, evaluate, dismiss, or otherwise discipline employees.

(2) GENERAL RECORD REQUIREMENTS.

(a) DISCLOSURE. For the purpose of disclosure from medical
records under these rules, a CDDP is considered a “public provider” as
defined in ORS 179.505 and ORS 179.505 is applicable.

(A) Access to records by the Department does not require authoriza-
tion by the family.

(B) For the purposes of disclosure from non-medical records, all or
portions of the information contained in the non-medical record may be
exempt from public inspection under the personal privacy information
exemption to the public records law set forth in ORS 192.502(2).

(b) SERVICE RECORDS. Records for children who receive in-home
support must be kept up-to-date and must include:

(A) An easily accessed summary of basic information as described in
OAR 411-320-0070, including the date of entry into in-home support;

(B) Records related to receipt and disbursement of IHS funds, includ-
ing expenditure authorizations, expenditure verification, copies of CPMS
expenditure reports, verification that providers meet requirements of OAR
411-308-0130, and documentation of the acceptance or delegation from the
family of the record keeping responsibilities outlined in these rules.
Records must include:

(i) Itemized invoices and receipts to record the purchase of any single
1tem;

(ii) Signed contracts and itemized invoices for any services purchased
from independent contractors and professionals;
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(iii) Written professional support plans, assessments, and reviews to
document the acceptable provision of behavior support, nursing, and other
professional training and consultation services; and

(iv) Pay records to record employee services, including timesheets
signed by both employee and employer.

(C) Incident reports, including those involving CDDP staff;

(D) A functional needs assessment and other assessments used to
determine required supports, preferences, and resources;

(E) When a child is not Medicaid Title XIX eligible, documentation
of general fund eligibility;

(F) ISP or Annual Plan and reviews;

(G) Correspondence and notes from the services coordinator related
to plan development and outcomes; and

(H) Family satisfaction information.

(3) RIGHTS OF A CHILD.

(a) The rights of a child are described in OAR 411-318-0010.

(b) The individual rights described in OAR 411-318-0010 must be
provided as described in OAR 411-320-0060.

(4) COMPLAINTS.

(a) Complaints must be addressed in accordance with OAR 411-318-
0015.

(b) The policy and procedures for complaints must be explained and
provided as described in OAR 411-320-0175.

(5) NOTIFICATION OF PLANNED ACTION. In the event a devel-
opmental disability service is denied, reduced, suspended, or terminated, a
written advance Notification of Planned Action (form SDS 0947) must be
provided as described in OAR 411-318-0020.

(6) HEARINGS.

(a) Hearings must be addressed in accordance with ORS chapter 183
and OAR 411-318-0025.

(b) A parent or guardian may request a hearing as provided in ORS
chapter 183 and OAR 411-318-0025.

(c) A notice of hearing rights and the policy and procedures for hear-
ings as described in OAR chapter 411, division 318 must be explained and
provided as described in OAR 411-320-0175.

(7) OTHER OPERATING POLICIES AND PROCEDURES. The
CDDP must develop and implement such written statements of policy and
procedure, in addition to those specifically required by this rule, as are nec-
essary and useful to enable the CDDP to accomplish the objectives of the
CDDP and to meet the requirements of these rules and other applicable

standards and rules.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 25-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 5-2010, f.
6-29-10, cert. ef. 7-1-10; SPD 21-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 54-
2013, f. 12-27-13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru 12-28-
14; APD 39-2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0040
Required In-Home Support

(1) The CDDP must provide or arrange for the following services as
required to meet the support needs of children receiving in-home support in
the family home:

(a) SERVICE COORDINATION.

(A) Assistance for families to determine needs, plan supports in
response to needs, and develop individualized plans based on available nat-
ural supports and alternative resources;

(B) Assistance for families to find and arrange the resources to pro-
vide planned supports;

(C) Assistance for families and children (as appropriate) to effective-
ly put an ISP or Annual Plan into practice, including help to monitor and
improve the quality of personal supports and to assess and revise the goals
of the ISP or Annual Plan; and

(D) Assistance to families to access information, referral, and local
capacity building services through the family support program under OAR
chapter 411, division 305.

(b) EMPLOYER-RELATED SUPPORTS.

(A) Fiscal intermediary services in the receipt and accounting of IHS
funds on behalf of families in addition to making payment with the author-
ization of the family; and

(B) Assistance for families to fulfill roles and obligations as employ-
ers when providers are paid with THS funds.

(2) The CDDP must inform families about in-home support when a
child is determined eligible for developmental disability services. The
CDDP must provide accurate, up-to-date information that must include:
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(a) The criteria for entry and for determining supports, including
information about eligibility for in-home supports and how these supports
are different from family support services provided under OAR chapter
411, division 305;

(b) An overview of common processes encountered in using in-home
support, including the in-home support planning process and the regional
process (as applicable);

(c) The responsibility of providers of in-home support and CDDP
employees as mandatory reporters of child abuse;

(d) A description of the responsibilities of the family in regards to the
use of public funds;

(e) An explanation of the rights of the family to select and direct
providers from among those qualified according to OAR 411-308-0130 to
provide services authorized through an ISP or Annual Plan and purchased
with THS funds; and

(f) Information on complaint and hearing rights and how to raise and
resolve concerns about in-home supports.

(3) The CDDP must make the information required in sections (1) and
(2) of this rule available using language, format, and presentation methods
appropriate for effective communication according to the needs and abili-

ties of each family.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cett. ef. 7-1-09 thru 12-28-09; SPD 20-2009, . 12-23-09, cert.
ef. 12-28-09; SPD 54-2013, f. 12-27-13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert.
ef. 7-1-14 thru 12-28-14; APD 22015, f. & cert. ef. 1-29-15

411-308-0050
Financial Limits of In-Home Support

(1) The use of IHS funds to purchase supports is limited to:

(a) The service level for a child as determined by a functional needs
assessment. The functional needs assessment determines the total number
of hours needed to meet the identified needs of the child. The total number
of hours may not be exceeded without prior approval from the Department.
The types of services that contribute to the total number of hours used
include;

(A) Attendant care;

(B) Hourly relief care;

(C) Skills training; and

(D) State plan personal care service hours as described in OAR chap-
ter 411, division 034.

(b) Other services and supports determined by a services coordinator
to be necessary to meet the support needs identified through a person-cen-
tered planning process and consistent with the In-home Expenditure
Guidelines; and

(c) Employment services and payment for employment services are
limited to:

(A) An average of 25 hours per week for any combination of job
coaching, small group employment support, and employment path servic-
es; and

(B) 40 hours in any one week for job coaching if job coaching is the
only service utilized.

(2) For a child who is not Medicaid Title XIX eligible:

(a) Support must be limited to:

(A) The amount of support determined to be necessary to prevent out-
of-home placement that is specified in an Annual Plan and does not exceed
the maximum allowable monthly plan amount published in the In-home
Expenditure Guidelines in any month during the plan year; and

(B) The amount of time necessary for a child to transition into waiv-
er or Community First Choice state plan services, if eligible.

(b) Payment rates used to establish the limits of financial assistance
for a specific service in an Annual Plan must be based on the In-home

Expenditure Guidelines.
Stat. Auth.: ORS 409.050 & 430.620
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662-670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 4-2011(Temp), f. & cert. ef. 2-1-11 thru 7-31-11; SPD 20-2011, f. & cert.
ef. 8-1-11; SPD 21-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 54-2013, f. 12-27-
13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru 12-28-14; APD 39-
2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0060
Eligibility for In-Home Support

(1) STANDARD ELIGIBILITY.

(a) In order to be eligible for in-home support, a child must:

(A) Be under the age of 18;

(B) Be receiving Medicaid Title XIX benefits under OSIPM or OHP
Plus. This does not include CHIP Title XXI benefits;
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(C) For a child with excess income, contribute to the cost of services
pursuant to OAR 461-160-0610 and 461-160-0620;

(D) Be determined eligible for developmental disability services by
the CDDP of the county of origin as described in OAR 411-320-0080;

(E) Meet the level of care as defined in OAR 411-320-0020;

(F) Reside in the family home; and

(G) Be safely served in the family home.

(b) TRANSFER OF ASSETS.

(A) As of October 1, 2014, a child receiving medical benefits under
OAR chapter 410, division 200 requesting Medicaid coverage for services
in a nonstandard living arrangement (see 461-001-0000) is subject to the
requirements of the rules regarding transfer of assets (see 461-140-0210 to
461-140-0300) in the same manner as if the child was requesting these
services under OSIPM. This includes, but is not limited to, the following
assets:

(i) An annuity evaluated according to OAR 461-145-0022;

(ii) A transfer of property when a child retains a life estate evaluated
according to OAR 461-145-0310;

(iii) A loan evaluated according to OAR 461-145-0330; or

(iv) An irrevocable trust evaluated according to OAR 461-145-0540;

(B) When a child is considered ineligible due to a disqualifying trans-
fer of assets, the parent or guardian and child must receive a notice meet-
ing the requirements of OAR 461-175-0310 in the same manner as if the
child was requesting services under OSIPM.

(2) GENERAL FUND ELIGIBILITY. When the standard eligibility
criterion described in section (1)(a)(B) of this rule is not met, the CDDP of
the county of origin may find a child eligible for in-home support when the
child:

(a) Is experiencing a crisis and may be safely served in the family
home;

(b) Has exhausted all appropriate alternative resources including, but
not limited to, natural supports and family support as defined in OAR 411-
305-0020;

(c) Does not receive or may stop receiving other Department-paid in-
home or community living services other than Medicaid state plan person-
al care services, adoption assistance, or short-term crisis diversion services
as described in 411-320-0160 to prevent out-of-home placement; and

(d) Is at risk of out-of-home placement and requires in-home support
to be maintained in the family home; or

(e) Resides in a Department-paid residential setting and requires in-
home support to return to the family home.

(3) CONCURRENT ELIGIBLITY. A child not eligible for in-home
support from more than one CDDP unless the concurrent service:

(a) Is necessary to transition from one county to another with a change
of residence;

(b) Is part of a collaborative plan developed by both CDDPs; and

(c) Does not duplicate services and expenditures.

Stat. Auth.: ORS 409.050 & 430.662

Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670

Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 4-2011(Temp), f. & cert. ef. 2-1-11 thru 7-31-11; SPD 20-2011, f. & cert.
ef. 8-1-11; SPD 21-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 54-2013, f. 12-27-
13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru 12-28-14; APD 39-
2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0070
In-Home Support Entry, Duration, and Exit

(1) ENTRY.

(a) For standard eligibility, a CDDP must:

(A) Confirm a child meets the standard eligibility criteria described in
OAR 411-308-0060; and

(B) Complete a level of care determination, a functional needs assess-
ment, an ISP, and authorize funds for services as described in OAR 411-
308-0080.

(b) For general fund eligibility, a CDDP must:

(A) Determine crisis eligibility and have confirmation from the
Regional Crisis Diversion Program that a child meets the crisis diversion
criteria;

(B) Complete an Annual Plan, based on the collaboration between the
Regional Crisis Diversion Program and the CDDP, that includes strategies
to resolve identified crisis risk factors and possible resources; and

(C) Have the Annual Plan approved by the Department prior to imple-
mentation of proposed crisis intervention services.

(2) CHANGE OF COUNTY OF RESIDENCE. If a child and the fam-
ily move outside the service area of a CDDP, the originating CDDP must
arrange for services purchased with IHS funds to continue, to the extent
possible, in the new county of residence. The originating CDDP must:

Oregon Bulletin

76

(a) Provide information to the family about the need to apply for serv-
ices in the new CDDP and assist the family with the application for servic-
es if necessary; and

(b) Contact the new CDDP to negotiate the date on which the in-home
support, including responsibility for payments, transfers to the new CDDP.

(3) EXIT.

(a) For standard eligibility, a child must exit in-home support when
the child:

(A) Is no longer receiving Medicaid Title XIX;

(B) The parent or guardian submits a written request to end in-home
supports;

(C) Turns 18 years of age;

(D) Is no longer eligible for developmental disability services as
determined by the CDDP of the county of origin as described in OAR 411-
320-0080;

(E) Does not meet the level of care as defined in OAR 411-320-0020;

(F) May not be safely served in the family home;

(G) No longer resides in the family home;

(H) Moves to a county outside the service area of the CDDP, unless
transition services have been previously arranged and authorized by the
CDDP as required in section (2) of this rule;

(I) The parent or guardian either cannot be located or has not respond-
ed after 30 days of repeated attempts by CDDP staff to complete the ISP
development and monitoring activities and does not respond to a notice of
intent to terminate; or

(J) The CDDP has sufficient evidence that the parent or guardian has
engaged in fraud or misrepresentation, failed to use resources as agreed
upon in the ISP, refused to cooperate with documenting expenses of IHS
funds, or otherwise knowingly misused public funds associated with in-
home support.

(b) For general fund eligibility, a child must exit in-home support
when the child:

(A) No longer needs in-home support to prevent out-of-home place-
ment;

(B) Meets the standard eligibility requirements for in-home support;

(C) Turns 18 years of age;

(D) Is no longer eligible for developmental disability services deter-
mined by the CDDP of the county of origin as described in OAR 411-320-
0080;

(E) May not be safely served in the family home;

(F) No longer resides in the family home;

(G) Moves to a county outside the service area of the CDDP, unless
transition services have been previously arranged and authorized by the
CDDP as required in section (2) of this rule;

(H) The parent or guardian either cannot be located or has not
responded after 30 days of repeated attempts by CDDP staff to complete the
Annual Plan development and monitoring activities and does not respond
to a notice of intent to terminate; or

(I) The CDDP has sufficient evidence that the parent or guardian has
engaged in fraud or misrepresentation, failed to use resources as agreed
upon in the Annual Plan, refused to cooperate with documenting expenses
of IHS funds, or otherwise knowingly misused public funds associated with
in-home support.

(c) When a child is being exited from in-home support, a written
Notification of Planned Action must be provided as described in OAR 411-

318-0020.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 4-2011(Temp), f. & cert. ef. 2-1-11 thru 7-31-11; SPD 20-2011, f. & cert.
ef. 8-1-11; SPD 21-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 54-2013, f. 12-27-
13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru 12-28-14; APD 39-
2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0080
Required In-Home Support Services

(1) The CDDP must provide an annual planning process to assist fam-
ilies in establishing outcomes, determining needs, planning for supports,
and reviewing and redesigning support strategies for all children eligible
for in-home support.

(a) The planning process must occur in a manner that:

(A) Identifies and applies existing abilities, relationships, and
resources while strengthening naturally occurring opportunities for support
at home and in the community; and

(B) Is consistent in both style and setting with the needs and prefer-
ences of the child and the family including, but not limited to, informal

March 2015: Volume 54, No. 3



ADMINISTRATIVE RULES

interviews, informal observations in home and community settings, or for-
mally structured meetings.

(b) For standard eligibility, a functional needs assessment must be
completed using a person-centered planning approach.

(2) The CDDP, the child (as appropriate), and the family must devel-
op a written ISP or Annual Plan for the child as a result of the planning
process prior to purchasing supports with IHS funds and annually there-
after.

(a) The ISP or Annual Plan must include, but not be limited to:

(A) The legal name of the child and the name of the parent (if differ-
ent than the last name of the child) or the name of the guardian;

(B) A description of the supports required that is consistent with the
support needs identified in an assessment of the child;

(C) The projected dates of when specific supports are to begin and
end;

(D) A list of personal, community, and alternative resources that are
available to the child and how the resources may be applied to provide the
required supports. Sources of support may include waiver services,
Community First Choice state plan services, other state plan services, state
general funds, or natural supports;

(E) The identity of the person responsible for case management and
monitoring the ISP or Annual Plan;

(F) Signatures of the services coordinator, the parent or guardian, and
the child (as appropriate); and

(G) The review schedule of the ISP or Annual Plan.

(b) For a child accessing in-home supports through general fund eli-
gibility, a plan to reduce or eliminate the need for in-home supports through
general funds must be included. The plan may include assisting the child to
access waiver or Community First Choice state plan services, if eligible.

(¢) An ISP must also include the following:

(A) The manner in which services are delivered and the frequency of
services;

(B) Provider type;

(C) The strengths and preferences of the child;

(D) Individually identified goals and desired outcomes;

(E) The services and supports (paid and unpaid) to assist the child to
achieve identified goals and the providers of the services and supports,
including voluntarily provided natural supports;

(F) The risk factors and the measures in place to minimize the risk
factors, including back-up plans for assistance with support and service
needs; and

(G) A provision to prevent unnecessary or inappropriate care.

(3) An ISP or Annual Plan, or records supporting development of an
ISP or Annual Plan, must include evidence that:

(a) When the child is not Medicaid eligible, IHS funds are used only
to purchase goods or services necessary to prevent the child from out-of-
home placement or to return the child from a community placement to the
family home;

(b) The services coordinator has assessed the availability of other
means for providing the supports before using IHS funds and other public,
private, formal, and informal resources available to the child have been
applied and new resources have been developed whenever possible;

(c) Basic health and safety needs and supports have been addressed
including, but not limited to, identification of risks including risk of serious
neglect, intimidation, and exploitation;

(d) Informed decisions by the parent or guardian regarding the nature
of supports or other steps taken to ameliorate any identified risks; and

(e) Education and support for the child and the family to recognize
and report abuse.

(4) The services coordinator must obtain a Nursing Service Plan when
in-home supports are used to purchase services requiring the education and
training of a nurse.

(5) The services coordinator must obtain a Behavior Support Plan
when the Behavior Support Plan is implemented by the family or providers
during the plan year.

(6) In-home supports may only be provided after an ISP or Annual
Plan is developed as described in this rule, authorized by the CDDP, and
signed by the parent or guardian.

(7) At least annually, the services coordinator must conduct and doc-
ument reviews of an ISP or Annual Plan and resources with a family as fol-
lows:

(a) Evaluate progress toward achieving the purposes of the ISP or
Annual Plan;

(b) Note effectiveness of purchases based on services coordinator
observation and family satisfaction;
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(c) Determine whether changing needs or availability of other
resources have altered the need for specific supports or continued use of in-
home supports; and

(d) For a child who meets the general fund eligibility under OAR 411-
308-0060, a quarterly review of the continued risk for out-of-home place-
ment and the availability of alternative resources, including eligibility for
waiver and Community First Choice state plan services.

(8) When a child and family move to a different county, the originat-
ing CDDP must assist in-home support recipients by:

(a) Continuing in-home supports authorized by the ISP or Annual
Plan which is current at the time of the move, if the support is available,
until the transfer date agreed upon according to OAR 411-308-0070; and

(b) Transferring the unexpended portion of the in-home supports to

the new CDDP of residence.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 4-2011(Temp), f. & cert. ef. 2-1-11 thru 7-31-11; SPD 20-2011, f. & cert.
ef. 8-1-11; SPD 21-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 54-2013, f. 12-27-
13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru 12-28-14; APD 39-
2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0090
Managing and Accessing In-Home Support Funds

(1) THS funds contracted to a CDDP by the Department to serve a
specifically-named child must only be used to support that specified child.
Services must be provided according to an approved ISP or Annual Plan.
The IHS funds may only be used to purchase supports described in OAR
411-308-0120. Continuing need for services must be regularly reviewed
according to the procedures described in these rules.

(2) No child receiving in-home support may concurrently receive
services through:

(a) Children’s intensive in-home services as defined in OAR 411-308-
0020;

(b) Direct assistance funds under family support as described in OAR
411-305-0120; or

(c) In-home support from another CDDP unless short-term concurrent
services are necessary when a child moves from one CDDP to another and
the concurrent supports are arranged in accordance with OAR 411-308-
0060.

(3) Children receiving in-home support via general fund eligibility
may receive short-term crisis diversion services provided through the
CDDP or region. Children receiving in-home support via general fund eli-
gibility may utilize family support information and referral services, other
than direct assistance funds under family support while receiving in-home
support. The CDDP must clearly document the services and demonstrate
that the services are arranged in a manner that does not allow duplication

of funding.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 25-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 5-2010, f.
6-29-10, cert. ef. 7-1-10; SPD 4-2011(Temp), f. & cert. ef. 2-1-11 thru 7-31-11; SPD 20-
2011, f. & cert. ef. 8-1-11; SPD 54-2013, f. 12-27-13, cert. ef. 12-28-13; APD 39-2014, f. 12-
26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0100
Conditions for In-Home Support Purchases

(1) A CDDP must only use IHS funds to assist families to purchase
supports for the purpose defined in OAR 411-308-0010 and in accordance
with an ISP or Annual Plan that meets the requirements for development
and content as described in OAR 411-308-0080.

(2) The CDDP must arrange for supports purchased with IHS funds to
be provided:

(a) In settings and under purchasing arrangements and conditions that
enable a family to receive supports and services from a qualified provider
as described in OAR 411-308-0130;

(b) In a manner consistent with positive behavioral theory and prac-
tice and where behavior intervention is not undertaken unless the behavior:

(A) Represents a risk to the health and safety of a child or others;

(B) Is likely to continue and become more serious over time;

(C) Interferes with community participation;

(D) Results in damage to property; or

(E) Interferes with learning, socializing, or vocation.

(c) In accordance with applicable state and federal wage and hour reg-
ulations in the case of personal care services, training, and supervision;

(d) In accordance with applicable state or local building codes in the
case of environmental modifications to the family home;
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(e) In accordance with Oregon Board of Nursing rules in OAR chap-
ter 851 when services involve performance of nursing services or delega-
tion, teaching, and assignment of nursing tasks;

(f) In accordance with OAR 411-308-0130 governing provider quali-
fications; and

(g) In accordance with the In-Home Expenditure Guidelines.

(3) When IHS funds are used to purchase services, training, supervi-
sion beyond basic supervision provided by a parent or guardian, or other
personal care assistance for a child, the CDDP must require and document
that providers are informed of:

(a) Mandatory reporter responsibility to report suspected child abuse;

(b) Responsibility to immediately notify the parent or guardian, or
any other person specified by the parent or guardian, of any injury, illness,
accident, or unusual circumstance involving the child that occurs when the
provider is providing individual services, training, or supervision that may
have a serious effect on the health, safety, physical, or emotional well-being
or level of services required;

(c) Limits of payment:

(A) Payments for the agreed-upon services are considered full pay-
ment and the provider under no circumstances may demand or receive addi-
tional payment for these services from the family or any other source.

(B) The provider must bill all third party resources before using IHS
funds.

(d) The provisions of provider termination as described in OAR 411-
308-0130;

(e) The requirement to maintain a drug-free workplace; and

(f) The payment process, including payroll or contractor payment
schedules or timelines.

(4) The method and schedule of payment must be specified in written
agreements between the CDDP and the parent or guardian.

(a) Support expenses must be separately projected, tracked, and
expensed, including separate contracts, service agreements, and timekeep-
ing for staff working with more than one eligible child.

(b) The CDDP is specifically prohibited from reimbursing a family
for expenses or advancing funds to a family to obtain services. The CDDP
must issue payment, or arrange a fiscal intermediary to issue payment,
directly to a qualified provider on behalf of a family after approved servic-
es described in an ISP or Annual Plan have been satisfactorily delivered.

(5) The CDDP must inform families in writing of records and proce-
dures required in OAR 411-308-0030 regarding expenditure of IHS funds.
During development of an ISP or Annual Plan, the services coordinator
must determine the need or preference for the CDDP to provide support
with documentation and procedural requirements and must delineate

responsibility for maintenance of records in written service agreements.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 25-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 5-2010, f.
6-29-10, cert. ef. 7-1-10; SPD 21-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 54-
2013, f. 12-27-13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru 12-28-
14; APD 39-2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0110
Using In-Home Support Funds for Certain Purchases is Prohibited

(1) Effective July 28, 2009, IHS funds may not be used to support, in
whole or in part, a provider in any capacity who has been convicted of any
of the disqualifying crimes listed in OAR 407-007-0275.

(2) Section (1) of this rule does not apply to an employee of a parent
or guardian, employee of a general business provider, or employee of a
provider organization who was hired prior to July 28, 2009 that remains in
the current position for which the employee was hired.

(3) IHS funds may not be used for:

(a) Services, supplies, or supports that are illegal, experimental, or
determined unsafe for the general public by a recognized child or consumer
safety agency;

(b) Services or activities that are carried out in a manner that consti-
tutes abuse of a child;

(c) Services from a person who engages in verbal mistreatment and
subjects a child to the use of derogatory names, phrases, profanity, ridicule,
harassment, coercion, or intimidation by threatening injury or withholding
of services or supports;

(d) Services that restrict the freedom of movement of a child by seclu-
sion in a locked room under any condition;

(e) Purchase or lease of a vehicle;

(f) Purchase of a service animal or costs associated with the care of a
service animal;
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(g) Health and medical costs that the general public normally must
pay including, but not limited to:

(A) Medical or therapeutic treatments;

(B) Health insurance co-payments and deductibles;

(C) Prescribed or over-the-counter medications;

(D) Mental health treatments and counseling;

(E) Dental treatments and appliances;

(F) Dietary supplements including, but not limited to, vitamins and
experimental herbal and dietary treatments; or

(G) Treatment supplies not related to nutrition, incontinence, or infec-
tion control;

(h) Ambulance service;

(i) Legal fees including, but not limited to, the cost of representation
in educational negotiations, establishment of trusts, or creation of guardian-
ship;

(j) Vacation costs for transportation, food, shelter, and entertainment
that are normally incurred by a person on vacation, regardless of disability,
and are not strictly required by the need of the child for personal assistance
in a home and community-based setting;

(k) Services, training, support, or supervision that has not been
arranged according to applicable state and federal wage and hour regula-
tions;

(1) Any purchase that is not generally accepted by the relevant main-
stream professional or academic community as an effective means to
address an identified support need;

(m) Unless under certain conditions and limits specified in
Department guidelines, employee wages or contractor charges for time or
services when a child is not present or available to receive services includ-
ing, but not limited to, employee paid time off, hourly “no show” charges,
or contractor travel and preparation hours;

(n) Services, activities, materials, or equipment that are not necessary,
not in accordance with the In-home Expenditure Guidelines, not cost effec-
tive, or do not meet the definition of support or social benefit as defined in
OAR 411-308-0020;

(o) Public education and services provided as part of a free and appro-
priate education for children and young adults under the Individuals with
Disabilities Education Act;

(p) Services provided in a nursing facility, correctional institution,
residential setting, or hospital;

(q) Services, activities, materials, or equipment that the CDDP deter-
mines may be reasonably obtained by a family through alternative
resources or natural supports;

(r) Services or activities for which the legislative or executive branch
of Oregon government has prohibited use of public funds;

(s) Services when there is sufficient evidence to believe that a parent
or guardian, or a provider chosen by a family, has engaged in fraud or mis-
representation, failed to use resources as agreed upon in an ISP or Annual
Plan, refused to accept or delegate record keeping required to document use
of IHS funds, or otherwise knowingly misused public funds associated with
in-home support; or

(t) Notwithstanding abuse as defined in ORS 419B.005, services that,
in the opinion of a services coordinator, are characterized by failure to act
or neglect that leads to or is in imminent danger of causing physical injury
through negligent omission, treatment, or maltreatment of a child.
Examples include, but are not limited to, the failure to provide a child with
adequate food, clothing, shelter, medical services, supervision, or through
condoning or permitting abuse of a child by any other person. However, no
child may be considered neglected for the sole reason that a family relies

on treatment through prayer alone in lieu of medical treatment.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 25-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 2-
2010(Temp), f. & cert. ef. 3-18-10 thru 6-30-10; SPD 5-2010, f. 6-29-10, cert. ef. 7-1-10;
SPD 54-2013, f. 12-27-13, cert. ef. 12-28-13; APD 39-2014, f. 12-26-14, cert. ef. 12-28-14;
APD 2-2015, f. & cert. ef. 1-29-15

411-308-0120
Supports Purchased with In-Home Support Funds

(1) When conditions of purchase are met and provided purchases are
not prohibited under OAR 411-308-0110, IHS funds may be used to pur-
chase a combination of the following supports based upon the needs of a
child as determined by a services coordinator and consistent with a func-
tional needs assessment, initial or annual ISP, and OSIPM or OHP Plus ben-
efits a child qualifies for:
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(a) Community First Choice state plan services. A child who is eligi-
ble for OHP Plus and meets the level of care as defined in OAR 411-320-
0020 may access Community First Choice state plan services:

(A) Behavior support services as described in section (2) of this rule;

(B) Community nursing services as described in section (3) of this
rule;

(C) Environmental modifications as described in section (4) of this
rule;

(D) Attendant care as described in section (5) of this rule;

(E) Skills training as described in section (6) of this rule;

(F) Relief care as described in section (7) of this rule;

(G) Assistive devices as described in section (8) of this rule;

(H) Assistive technology as described in section (9) of this rule;

(I) Chore services as described in section (10) of this rule;

(J) Community transportation as described in section (11) of this rule;
and

(K) Transition costs as described in section (12) of this rule.

(b) Home and community-based waiver services. A child who is eli-
gible for OSIPM and meets the level of care as defined in OAR 411-320-
0020 may access Community First Choice state plan services and the fol-
lowing home and community-based waiver services:

(A) Case management as defined in OAR 411-320-0020;

(B) Employment services as described in section (13) of this rule;

(C) Family training as described in section (14) of this rule;

(D) Environmental safety modifications as described in section (15)
of this rule;

(E) Vehicle modifications as described in section (16) of this rule; and

(F) Specialized medical supplies as described in section (17) of this
rule.

(c) State Plan personal care services. A child who is eligible for OHP
Plus through Title XXI, has personal care supportive needs, and does not
meet the level of care as defined in OAR 411-320-0020 may access State
Plan personal care services if the child meets the eligibility criteria
described in OAR chapter 411, division 034.

(2) BEHAVIOR SUPPORT SERVICES. Behavior support services
may be authorized to support a primary caregiver in their caregiving role
and to respond to specific problems identified by a child, primary caregiv-
er, or a services coordinator. Positive behavior support services are used to
enable a child to develop, maintain, or enhance skills to accomplish ADLs,
IADLs, and health-related tasks.

(a) A behavior consultant must

(A) Work with the child and primary caregiver to identify:

(i) Areas of the family home life that are of most concern for the child
and the parent or guardian;

(ii) The formal or informal responses the family or the provider has
used in those areas; and

(iii) The unique characteristics of the child and family that may influ-
ence the responses that may work with the child.

(B) Assess the child. The assessment must include:

(i) Specific identification of the behaviors or areas of concern;

(ii) Identification of the settings or events likely to be associated with,
or to trigger, the behavior;

(iii) Identification of early warning signs of the behavior;

(iv) Identification of the probable reasons that are causing the behav-
ior and the needs of the child that are met by the behavior, including the
possibility that the behavior is:

(I) An effort to communicate;

(II) The result of a medical condition;

(IIT) The result of an environmental cause; or

(IV) The symptom of an emotional or psychiatric disorder.

(v) Evaluation and identification of the impact of disabilities (i.e.
autism, blindness, deafness, etc.) that impact the development of strategies
and affect the child and the area of concern; and

(vi) An assessment of current communication strategies.

(C) Develop a variety of positive strategies that assist the primary
caregiver and the provider to help the child use acceptable, alternative
actions to meet the needs of the child in the safest, most positive, and cost
effective manner. These strategies may include changes in the physical and
social environment, developing effective communication, and appropriate
responses by the primary caregiver.

(i) When interventions in behavior are necessary, the interventions
must be performed in accordance with positive behavioral theory and prac-
tice as defined in OAR 411-308-0020.

(ii) The least intrusive intervention possible to keep the child and oth-
ers safe must be used.
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(iii) Abusive or demeaning interventions must never be used.

(iv) The strategies must be adapted to the specific disabilities of the
child and the style or culture of the family.

(D) Develop a written Behavior Support Plan using clear, concrete
language that is understandable to the primary caregiver and the provider
that describes the assessment, strategies, and procedures to be used;

(E) Develop emergency and crisis procedures to be used to keep the
child, primary caregiver, and the provider safe. When interventions in the
behavior of the child are necessary, positive, preventative, non-aversive
interventions that conform to OIS must be utilized. The use of protective
physical intervention must be part of the Behavior Support Plan for the
child. When protective physical intervention is required, the protective
physical intervention must only be used as a last resort and the provider
must be appropriately trained in OIS;

(F) Teach the primary caregiver and the provider the strategies and
procedures to be used; and

(G) Monitor and revise the Behavior Support Plan as needed.

(b) Behavior support services may include:

(A) Training, modeling, and mentoring the family of a child;

(B) Developing a visual communication system as a strategy for
behavior support; and

(C) Communicating, as authorized by a parent or guardian, with
school, medical, or other professionals about the strategies and outcomes of
the Behavior Support Plan.

(c) Behavior support services exclude:

(A) Mental health therapy or counseling;

(B) Health or mental health plan coverage;

(C) Educational services including, but not limited to, consultation
and training for classroom staff;

(D) Adaptations to meet the needs of a child at school;

(E) An assessment in a school setting;

(F) Attendant care; or

(G) Relief care.

(3) COMMUNITY NURSING SERVICES.

(a) Community nursing services include:

(A) Nursing assessments, including medication reviews;

(B) Care coordination;

(C) Monitoring;

(D) Development of a Nursing Service Plan;

(E) Delegation and training of nursing tasks to a provider and primary
caregiver;

(F) Teaching and education of a primary caregiver and provider and
identifying supports that minimize health risks while promoting the auton-
omy of a child and self-management of healthcare; and

(G) Collateral contact with a services coordinator regarding the com-
munity health status of a child to assist in monitoring safety and well-being
and to address needed changes to the ISP for the child.

(b) Community nursing services exclude direct nursing care.

(c) A Nursing Service Plan must be present when IHS funds are used
for community nursing services. A services coordinator must authorize the
provision of community nursing services as identified in an ISP.

(d) After an initial nursing assessment, a nursing re-assessment must
be completed every six months or sooner if a change in a medical condition
requires an update to the Nursing Service Plan.

(4) ENVIRONMENTAL MODIFICATIONS.

(a) Environmental modifications include, but are not limited to:

(A) An environmental modification consultation to determine the
appropriate type of adaptation;

(B) Installation of shatter-proof windows;

(C) Hardening of walls or doors;

(D) Specialized, hardened, waterproof, or padded flooring;

(E) An alarm system for doors or windows;

(F) Protective covering for smoke alarms, light fixtures, and appli-
ances;

(G) Installation of ramps, grab-bars, and electric door openers;

(H) Adaptation of kitchen cabinets and sinks;

(I) Widening of doorways;

(J) Handrails;

(K) Modification of bathroom facilities;

(L) Individual room air conditioners for a child whose temperature
sensitivity issues create behaviors or medical conditions that put the child
or others at risk;

(M) Installation of non-skid surfaces;

(N) Overhead track systems to assist with lifting or transferring;
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(O) Specialized electric and plumbing systems that are necessary to
accommodate the medical equipment and supplies necessary for the wel-
fare of the child; and

(P) Adaptations to control lights, heat, stove, etc.

(b) Environmental modifications exclude:

(A) Adaptations or improvements to the family home that are of gen-
eral utility, such as carpeting, roof repair, and central air conditioning,
unless directly related to the assessed health and safety needs of the child
and identified in the ISP for the child;

(B) Adaptations that add to the total square footage of the family
home except for ramps that attach to the home for the purpose of entry or
exit;

(C) Adaptations outside of the home; and

(D) General repair or maintenance and upkeep required for the fami-
ly home.

(c) Environmental modifications must be tied to supporting assessed
ADL, IADL, and health-related tasks as identified in the ISP for the child.

(d) Environmental modifications are limited to $5,000 per modifica-
tion. A services coordinator must request approval for additional expendi-
tures through the Department prior to expenditure. Approval is based on the
service and support needs and goals of the child and a determination by the
Department of appropriateness and cost-effectiveness. In addition, separate
environmental modification projects that cumulatively total up to over
$5,000 in a plan year must be submitted to the Department for review.

(e) Environmental modifications must be completed by a state
licensed contractor with a minimum of $1,000,000 liability insurance. Any
modification requiring a permit must be inspected by a local inspector and
certified as in compliance with local codes. Certification of compliance
must be filed in the file for the contractor prior to payment.

(f) Environmental modifications must be made within the existing
square footage of the family home, except for external ramps, and may not
add to the square footage of the family home.

(g) Payment to the contractor is to be withheld until the work meets
specifications.

(h) A scope of work as defined in OAR 411-308-0020 must be com-
pleted for each identified environmental modification project. All contrac-
tors submitting bids must be given the same scope of work.

(i) A services coordinator must follow the processes outlined in the In-
home Expenditure Guidelines for contractor bids and the awarding of work.

(j) All dwellings must be in good repair and have the appearance of
sound structure.

(k) The identified home may not be in foreclosure or the subject of
legal proceedings regarding ownership.

(1) Environmental modifications must only be completed to the fami-
ly home.

(m) Upgrades in materials that are not directly related to the assessed
health and safety needs of the child are not paid for or permitted.

(n) Environmental modifications are subject to Department require-
ments regarding material and construction practices based on industry stan-
dards for safety, liability, and durability, as referenced in building codes,
materials manuals, and industry and risk management publications.

(o) RENTAL PROPERTY.

(A) Environmental modifications to rental property may not substi-
tute or duplicate services otherwise the responsibility of the landlord under
the landlord tenant laws, the Americans with Disabilities Act, or the Fair
Housing Act.

(B) Environmental modifications made to a rental structure must have
written authorization from the owner of the rental property prior to the start
of the work.

(C) The Department does not fund work to restore the rental structure
to the former condition of the rental structure.

(5) ATTENDANT CARE. Attendant care services include direct sup-
port provided to a child in the family home or community by a qualified
personal support worker or provider organization. ADL and IADL services
provided through attendant care must support the child to live as independ-
ently as appropriate for the age of the child, support the family in their pri-
mary caregiver role, and be based on the identified goals, preferences, and
needs of the child. The primary caregiver is expected to be present or avail-
able during the provision of attendant care.

(a) ADL services include, but are not limited to:

(A) Basic personal hygiene - providing or assisting with needs, such
as bathing (tub, bed, bath, shower), hair care, grooming, shaving, nail care,
foot care, dressing, skin care, or oral hygiene;

(B) Toileting, bowel, and bladder care - assisting to and from the bath-
room, on and off toilet, commode, bedpan, urinal, or other assistive device
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used for toileting, changing incontinence supplies, following a toileting
schedule, managing menses, cleansing a child or adjusting clothing related
to toileting, emptying a catheter, drainage bag, or assistive device, ostomy
care, or bowel care;

(C) Mobility, transfers, and repositioning - assisting with ambulation
or transfers with or without assistive devices, turning a child or adjusting
padding for physical comfort or pressure relief, or encouraging or assisting
with range-of-motion exercises;

(D) Nutrition - assisting with adequate fluid intake or adequate nutri-
tion, assisting with food intake (feeding), monitoring to prevent choking or
aspiration, assisting with adaptive utensils, cutting food, and placing food,
dishes, and utensils within reach for eating;

(E) Delegated nursing tasks;

(F) First aid and handling emergencies - addressing medical incidents
related to the conditions of a child, such as seizure, aspiration, constipation,
or dehydration or responding to the call of the child for help during an
emergent situation or for unscheduled needs requiring immediate response;

(G) Assistance with necessary medical appointments - help schedul-
ing appointments, arranging medical transportation services, accompani-
ment to appointments, follow up from appointments, or assistance with
mobility, transfers, or cognition in getting to and from appointments; and

(H) Observation of the status of a child and reporting of significant
changes to a physician, health care provider, or other appropriate person.

(b) IADL services include, but are not limited to, the following serv-
ices provided solely for the benefit of the child:

(A) Light housekeeping tasks necessary to maintain a child in a
healthy and safe environment - cleaning surfaces and floors, making the
child’s bed, cleaning dishes, taking out the garbage, dusting, and laundry;

(B) Grocery and other shopping necessary for the completion of other
ADL and TADL tasks;

(C) Meal preparation and special diets;

(D) Cognitive assistance or emotional support provided to a child due
to an intellectual or developmental disability - helping the child cope with
change and assisting the child with decision-making, reassurance, orienta-
tion, memory, or other cognitive functions;

(E) Medication and medical equipment - assisting with ordering,
organizing, and administering medications (including pills, drops, oint-
ments, creams, injections, inhalers, and suppositories), monitoring a child
for choking while taking medications, assisting with the administration of
medications, maintaining equipment, or monitoring for adequate medica-
tion supply; and

(F) Social support in the community around socialization and partici-
pation in the community:

(i) Support with socialization - assisting a child in acquiring, retain-
ing, and improving self-awareness and self-control, social responsiveness,
social amenities, and interpersonal skills;

(ii) Support with community participation - assisting a child in acquir-
ing, retaining, and improving skills to use available community resources,
facilities, or businesses; and

(iii) Support with communication - assisting a child in acquiring,
retaining, and improving expressive and receptive skills in verbal and non-
verbal language and the functional application of acquired reading and
writing skills.

(c) Assistance with ADLs, IADLs, and health-related tasks may
include cueing, monitoring, reassurance, redirection, set-up, hands-on, or
standby assistance. Assistance may be provided through human assistance
or the use of electronic devices or other assistive devices. Assistance may
also require verbal reminding to complete any of the IADL tasks described
in subsection (b) of this section.

(A) “Cueing” means giving verbal, audio, or visual clues during an
activity to help a child complete the activity without hands-on assistance.

(B) “Hands-on” means a provider physically performs all or parts of
an activity because a child is unable to do so.

(C) “Monitoring” means a provider observes a child to determine if
assistance is needed.

(D) “Reassurance” means to offer a child encouragement and support.

(E) “Redirection” means to divert a child to another more appropriate
activity.

(F) “Set-up” means the preparation, cleaning, and maintenance of
personal effects, supplies, assistive devices, or equipment so that a child
may perform an activity.

(G) “Stand-by” means a provider is at the side of a child ready to step
in and take over the task if the child is unable to complete the task inde-
pendently.

(d) Attendant care services must:
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(A) Be prior authorized by the services coordinator before services
begin;

(B) Be delivered through the most cost effective method as deter-
mined by the services coordinator; and

(C) Only be provided when the child is present to receive services.

(e) Attendant care services exclude:

(A) Hours that supplant parental responsibilities or other natural sup-
ports and services as defined in this rule available from the family, com-
munity, other government or public services, insurance plans, schools, phil-
anthropic organizations, friends, or relatives;

(B) Hours solely to allow the primary caregiver to work or attend
school;

(C) Hours that exceed what is necessary to support the child based on
the functional needs assessment;

(D) Support generally provided for a child of similar age without dis-
abilities by the parent or guardian or other family members;

(E) Supports and services that are funded by Child Welfare in the fam-
ily home;

(F) Educational and supportive services provided by schools as part
of a free and appropriate public education for children and young adults
under the Individuals with Disabilities Education Act;

(G) Services provided by the family; and

(H) Home schooling.

(f) Attendant care services may not be provided on a 24-hour shift-
staffing basis.

(6) SKILLS TRAINING. Skills training is specifically tied to accom-
plishing ADL, TADL, and other health-related tasks as identified by the
functional needs assessment and ISP and is a means for a child to acquire,
maintain, or enhance independence.

(a) Skills training may be applied to the use and care of assistive
devices and technologies.

(b) Skills training is authorized when:

(A) The anticipated outcome of the skills training, as documented in
the ISP, is measurable;

(B) Timelines for measuring progress towards the anticipated out-
come are established in the ISP; and

(C) Progress towards the anticipated outcome are measured and the
measurements are evaluated by a services coordinator no less frequently
than every six months, based on the start date of the initiation of the skills
training.

(c) When anticipated outcomes are not achieved within the timeframe
outlined in the ISP, the services coordinator must reassess or redefine the
use of skills training with the child for that particular goal.

(d) Skills training does not replace the responsibilities of the school
system.

(7) RELIEF CARE.

(a) Relief care may not be characterized as daily or periodic services
provided solely to allow the primary caregiver to attend school or work.
Daily relief care may be provided in segments that are sequential but may
not exceed 7 consecutive days without permission from the Department.
No more than 14 days of relief care in a plan year are allowed without per-
mission from the Department.

(b) Relief care may include both day and overnight services that may
be provided in:

(A) The family home;

(B) A licensed or certified setting;

(C) The home of a qualified provider, chosen by the parent or
guardian, is a safe setting for the child; or

(D) The community, during the provision of ADL, IADL, health-
related tasks, and other supports identified in the ISP.

(c) Relief care services are not authorized for the following:

(A) Solely to allow the primary caregiver of the child to attend school
or work;

(B) For more than 7 consecutive overnight stays without permission
from the Department;

(C) For more than 10 days per individual plan year when provided at
a camp that meets provider qualifications;

(D) For vacation, travel, and lodging expenses; or

(E) To pay for room and board.

(8) ASSISTIVE DEVICES. Assistive devices are primarily and cus-
tomarily used to meet an ADL, IADL, or health-related support need. The
purchase, rental, or repair of an assistive device must be limited to the types
of equipment that are not excluded under OAR 410-122-0080.

(a) Assistive devices may include the purchase of devices, aids, con-
trols, supplies, or appliances primarily and customarily used to enable a

Oregon Bulletin

81

child to increase the ability of the child to perform and support ADLs and
IADLs or to perceive, control, or communicate within the family home and
community environment in which the child lives.

(b) Assistive devices may be purchased with IHS funds when the
intellectual or developmental disability of a child otherwise prevents or
limits the independence of the child to assist in areas identified in a func-
tional needs assessment.

(c) Assistive devices that may be purchased for the purpose described
in subsection (a) of this section must be of direct benefit to the child and
may include:

(A) Devices to secure assistance in an emergency in the community
and other reminders, such as medication minders, alert systems for ADL or
IADL supports, or mobile electronic devices.

(B) Assistive devices not provided by any other funding source to
assist and enhance the independence of a child in performing ADLs or
IADLs, such as durable medical equipment, mechanical apparatus, or elec-
tronic devices.

(d) Expenditures for assistive devices are limited to $5,000 per plan
year without Department approval. Any single purchase costing more than
$500 must be approved by the Department prior to expenditure. A services
coordinator must request approval for additional expenditures through the
Department prior to expenditure. Approval is based on the service and sup-
port needs and goals of the child and a determination by the Department of
appropriateness and cost-effectiveness.

(e) Devices must be limited to the least costly option necessary to
meet the assessed need of a child.

(f) Assistive devices must meet applicable standards of manufacture,
design, and installation.

(g) To be authorized by a services coordinator, assistive devices must
be:

(A) In addition to any assistive devices, medical equipment, or sup-
plies furnished under OHP, private insurance, or alternative resources;

(B) Determined necessary to the daily functions of a child; and

(C) Directly related to the disability of a child.

(h) Assistive devices exclude:

(A) Items that are not necessary or of direct medical benefit to the
child or do not address the underlying need for the device;

(B) Items intended to supplant similar items furnished under OHP,
private insurance, or alternative resources;

(C) Items that are considered unsafe for a child;

(D) Toys or outdoor play equipment; and

(E) Equipment and furnishings of general household use.

(9) ASSISTIVE TECHNOLOGY. Assistive technology is primarily
and customarily used to provide additional safety and support and replace
the need for direct interventions, to enable self-direction of care, and max-
imize independence. Assistive technology includes, but is not limited to,
motion or sound sensors, two-way communication systems, automatic
faucets and soap dispensers, incontinence and fall sensors, or other elec-
tronic backup systems.

(a) Expenditures for assistive technology are limited to $5,000 per
plan year without Department approval. Any single purchase costing more
than $500 must be approved by the Department prior to expenditure. A
services coordinator must request approval for additional expenditures
through the Department prior to expenditure. Approval is based on the serv-
ice and support needs and goals of the child and a determination by the
Department of appropriateness and cost-effectiveness.

(b) Payment for ongoing electronic back-up systems or assistive tech-
nology costs must be paid to providers each month after services are
received.

(A) Ongoing costs do not include electricity or batteries.

(B) Ongoing costs may include minimally necessary data plans and
the services of a company to monitor emergency response systems.

(10) CHORE SERVICES. Chore services may be provided only in
situations where no one else is responsible or able to perform or pay for the
services.

(a) Chore services include heavy household chores, such as:

(A) Washing floors, windows, and walls;

(B) Tacking down loose rugs and tiles; and

(C) Moving heavy items of furniture for safe access and egress.

(b) Chore services may include yard hazard abatement to ensure the
outside of the family home is safe for the child to traverse and enter and exit
the home.

(11) COMMUNITY TRANSPORTATION.

(a) Community transportation includes, but is not limited to:
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(A) Community transportation provided by a common carrier, taxi-
cab, or bus in accordance with standards established for these entities;

(B) Reimbursement on a per-mile basis for transporting a child to
accomplish ADL, IADL, a health-related task, or employment goal as iden-
tified in an ISP; or

(C) Assistance with the purchase of a bus pass.

(b) Community transportation may only be authorized when natural
supports or volunteer services are not available and one of the following is
identified in the ISP for the child:

(A) The child has an assessed need for ADL, IADL, or a health-relat-
ed task during transportation; or

(B) The child has either an assessed need for ADL, IADL, or a health-
related task at the destination or a need for waiver funded services at the
destination.

(c) Community transportation must be provided in the most cost-
effective manner which meets the needs identified in the ISP for the child.

(d) Community transportation expenses exceeding $500 per month
must be approved by the Department.

(e) Community transportation must be prior authorized by a services
coordinator and documented in an ISP. The Department does not pay any
provider under any circumstances for more than the total number of hours,
miles, or rides prior authorized by the services coordinator and document-
ed in the ISP. Personal support workers who use their own personal vehi-
cles for community transportation are reimbursed as described in OAR
chapter 411, division 375.

(f) Community transportation excludes:

(A) Medical transportation;

(B) Purchase or lease of a vehicle;

(C) Routine vehicle maintenance and repair, insurance, and fuel;

(D) Ambulance services;

(E) Costs for transporting a person other than the child.

(F) Transportation for a provider to travel to and from the workplace
of the provider;

(G) Transportation that is not for the sole benefit of the child;

(H) Transportation to vacation destinations or trips for relaxation pur-
poses;

(I) Transportation provided by family members;

(J) Transportation normally provided by schools;

(K) Transportation normally provided by a primary caregiver for a
child of similar age without disabilities;

(L) Reimbursement for out-of-state travel expenses; and

(M) Transportation services that may be obtained through other
means, such as OHP or other alternative resources available to the child.

(12) TRANSITION COSTS.

(a) Transition costs are limited to a child transitioning to the family
home from a nursing facility, ICF/ID, or acute care hospital.

(b) Transition costs are based on the assessed need of a child deter-
mined during the person-centered service planning process and must sup-
port the desires and goals of the child receiving services and supports. Final
approval for transition costs must be through the Department prior to
expenditure. The approval of the Department is based on the need of the
child and the determination by the Department of appropriateness and cost-
effectiveness.

(c) Financial assistance for transition costs is limited to:

(A) Moving and move-in costs, including movers, cleaning and secu-
rity deposits, payment for background or credit checks (related to housing),
or initial deposits for heating, lighting, and phone;

(B) Payment of previous utility bills that may prevent the child from
receiving utility services and basic household furnishings, such as a bed;
and

(C) Other items necessary to re-establish a home.

(d) Transition costs are provided no more than twice annually.

(e) Transition costs for basic household furnishings and other items
are limited to one time per year.

(f) Transition costs may not supplant the legal responsibility of the
parent or guardian. In this context, the term parent or guardian does not
include a designated representative.

(13) EMPLOYMENT SERVICES. Employment services must be:

(a) Delivered according to OAR 411-345-0025; and

(b) Provided by an employment specialist meeting the requirements
described in OAR 411-345-0030.

(14) FAMILY TRAINING. Family training services are provided to
the family of a child to increase the abilities of the family to care for, sup-
port, and maintain the child in the family home.

(a) Family training services include:
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(A) Instruction about treatment regimens and use of equipment spec-
ified in an ISP;

(B) Information, education, and training about the disability, medical,
and behavioral conditions of a child; and

(C) Registration fees for organized conferences and workshops
specifically related to the intellectual or developmental disability of the
child or the identified, specialized, medical, or behavioral support needs of
the child.

(i) Conferences and workshops must be prior authorized by a servic-
es coordinator, directly relate to the intellectual or developmental disabili-
ty of a child, and increase the knowledge and skills of the family to care for
and maintain the child in the family home.

(ii) Conference and workshop costs exclude:

(I) Travel, food, and lodging expenses;

(II) Services otherwise provided under OHP or available through
other resources; or

(IIT) Costs for individual family members who are employed to care
for the child.

(b) Family training services exclude:

(A) Mental health counseling, treatment, or therapy;

(B) Training for a paid provider;

(C) Legal fees;

(D) Training for a family to carry out educational activities in lieu of
school;

(E) Vocational training for family members; and

(F) Paying for training to carry out activities that constitute abuse of
a child.

(15) ENVIRONMENTAL SAFETY MODIFICATIONS

(a) Environmental safety modifications must be made from materials
of the most cost effective type and may not include decorative additions.

(b) Fencing may not exceed 200 linear feet without approval from the
Department.

(c) Environmental safety modifications exclude:

(A) Large gates such as automobile gates;

(B) Costs for paint and stain;

(C) Adaptations or improvements to the family home that are of gen-
eral utility and are not for the direct safety or long-term benefit to the child
or do not address the underlying environmental need for the modification;
and

(D) Adaptations that add to the total square footage of the family
home.

(d) Environmental safety modifications must be tied to supporting
ADL, IADL, and health-related tasks as identified in the ISP for the child.

(e) Environmental safety modifications are limited to $5,000 per
modification. A services coordinator must request approval for additional
expenditures through the Department prior to expenditure. Approval is
based on the service and support needs and goals of the child and a deter-
mination by the Department of appropriateness and cost-effectiveness. In
addition, separate environmental safety modification projects that cumula-
tively total up to over $5,000 in a plan year must be submitted to the
Department for review.

(f) Environmental safety modifications must be completed by a state
licensed contractor with a minimum of $1,000,000 liability insurance. Any
modification requiring a permit must be inspected by a local inspector and
certified as in compliance with local codes. Certification of compliance
must be filed in the file for the contractor prior to payment.

(g) Environmental safety modifications must be made within the
existing square footage of the family home and may not add to the square
footage of the family home.

(h) Payment to the contractor is to be withheld until the work meets
specifications.

(i) A scope of work as defined in OAR 411-308-0020 must be com-
pleted for each identified environmental modification project. All contrac-
tors submitting bids must be given the same scope of work.

(j) A services coordinator must follow the processes outlined in the In-
home Expenditure Guidelines for contractor bids and the awarding of work.

(k) All dwellings must be in good repair and have the appearance of
sound structure.

(1) The identified home may not be in foreclosure or the subject of
legal proceedings regarding ownership.

(m) Environmental modifications must only be completed to the fam-
ily home.

(n) Upgrades in materials that are not directly related to the health and
safety needs of the child are not paid for or permitted.
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(o) Environmental modifications are subject to Department require-
ments regarding material and construction practices based on industry stan-
dards for safety, liability, and durability, as referenced in building codes,
materials manuals, and industry and risk management publications.

(p) RENTAL PROPERTY.

(A) Environmental modifications to rental property may not substi-
tute or duplicate services otherwise the responsibility of the landlord under
the landlord tenant laws, the Americans with Disabilities Act, or the Fair
Housing Act.

(B) Environmental modifications made to a rental structure must have
written authorization from the owner of the rental property prior to the start
of the work.

(C) The Department does not fund work to restore the rental structure
to the former condition of the rental structure.

(16) VEHICLE MODIFICATIONS.

(a) Vehicle modifications may only be made to the vehicle primarily
used by a child to meet the unique needs of the child. Vehicle modifications
may include a lift, interior alterations to seats, head and leg rests, belts, spe-
cial safety harnesses, other unique modifications to keep the child safe in
the vehicle, and the upkeep and maintenance of a modification made to the
vehicle.

(b) Vehicle modifications exclude:

(A) Adaptations or improvements to a vehicle that are of general util-
ity and are not of direct medical benefit to a child or do not address the
underlying need for the modification;

(B) The purchase or lease of a vehicle; or

(C) Routine vehicle maintenance and repair.

(c) Vehicle modifications are limited to $5,000 per modification. A
services coordinator must request approval for additional expenditures
through the Department prior to expenditure. Approval is based on the serv-
ice and support needs and goals of the child and a determination by the
Department of appropriateness and cost-effectiveness. In addition, separate
vehicle modification projects that cumulatively total up to over $5,000 in a
plan year must be submitted to the Department for review.

(d) Vehicle modifications must meet applicable standards of manu-
facture, design, and installation.

(17) SPECIALIZED MEDICAL SUPPLIES. Specialized medical
supplies do not cover services which are otherwise available to a child
under Vocational Rehabilitation and Other Rehabilitation Services, 29
U.S.C. 701-7961, as amended, or the Individuals with Disabilities
Education Act, 20 U.S.C. 1400 as amended. Specialized medical supplies
may not overlap with, supplant, or duplicate other services provided

through a waiver, OHP, or Medicaid state plan services.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, £. 12-23-09, cert.
ef. 12-28-09; SPD 4-2011(Temp), . & cert. ef. 2-1-11 thru 7-31-11; SPD 20-2011, f. & cert.
ef. 8-1-11; SPD 21-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 54-2013, f. 12-27-
13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru 12-28-14; APD 39-
2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0130
Standards for Providers Paid with In-Home Support Funds

(1) PROVIDER QUALIFICATIONS.

(a) PERSONAL SUPPORT WORKERS. A personal support worker
must meet the qualifications described in OAR chapter 411, division 375.

(b) INDEPENDENT PROVIDERS WHO ARE NOT PERSONAL
SUPPORT WORKERS. An independent provider who is not a personal
support worker who is paid as a contractor or a self-employed person and
selected to provide in-home supports must:

(A) Be at least 18 years of age;

(B) Have approval to work based on Department policy and a back-
ground check completed by the Department in accordance with OAR 407-
007-0200 to 407-007-0370. A subject individual as defined in OAR 407-
007-0210 may be approved for one position to work with multiple individ-
uals statewide when the subject individual is working in the same employ-
ment role. The Background Check Request Form must be completed by the
subject individual to show intent to work statewide;

(i) Prior background check approval for another Department provider
type is inadequate to meet background check requirements for independent
provider enrollment.

(ii) Background check approval is effective for two years from the
date an independent provider is contracted with to provide in-home servic-
es, except in the following circumstances:

(I) Based on possible criminal activity or other allegations against the
independent provider, a new fitness determination is conducted resulting in
a change in approval status; or
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(IT) The background check approval has ended because the
Department has inactivated or terminated the provider enrollment for the
independent provider.

(C) Effective July 28,2009, not have been convicted of any of the dis-
qualifying crimes listed in OAR 407-007-0275;

(D) Be legally eligible to work in the United States;

(E) Not be the primary caregiver, parent, adoptive parent, stepparent,
foster parent, or other person legally responsible for the child receiving sup-
ports;

(F) Demonstrate by background, education, references, skills, and
abilities that he or she is capable of safely and adequately performing the
tasks specified in the ISP or Annual Plan for the child, with such demon-
stration confirmed in writing by the parent or guardian, including:

(1) Ability and sufficient education to follow oral and written instruc-
tions and keep any records required;

(ii) Responsibility, maturity, and reputable character exercising sound
judgment;

(iii) Ability to communicate with the parent or guardian; and

(iv) Training of a nature and type sufficient to ensure that the provider
has knowledge of emergency procedures specific to the child.

(G) Hold current, valid, and unrestricted appropriate professional
license or certification where services and supervision requires specific
professional education, training, and skill;

(H) Understand requirements of maintaining confidentiality and safe-
guarding information about the child and family;

(I) Not be on the list of excluded or debarred providers maintained by
the Office of Inspector General (http://exclusions.oig.hhs.gov/);

(J) If transporting the child, have a valid license to drive and proof of
insurance, as well as any other license or certification that may be required
under state and local law depending on the nature and scope of the trans-
portation; and

(K) Sign a Medicaid provider agreement and be enrolled as a
Medicaid provider prior to delivery of any services.

(c) Subsection (b)(C) of this section does not apply to employees of a
parent or guardian, employees of a general business provider, or employees
of a provider organization, who were hired prior to July 28, 2009 and
remain in the current position for which the employee was hired.

(d) All providers must self-report any potentially disqualifying condi-
tion as described in OAR 407-007-0280 and OAR 407-007-0290. The
provider must notify the Department or the designee of the Department
within 24 hours.

(e) All providers are mandatory reporters and are required to report
suspected child abuse to their local Department office or to the police in the
manner described in ORS 419B.010.

(2) PROVIDER TERMINATION.

(a) PERSONAL SUPPORT WORKERS. The provider enrollment for
a personal support worker is inactivated or terminated as described in OAR
chapter 411, division 375.

(b) INDEPENDENT PROVIDERS WHO ARE NOT PERSONAL
SUPPORT WORKERS.

(A) The provider enrollment for an independent provider who is not
a personal support worker may be inactivated in the following circum-
stances:

(i) The provider has not provided any paid in-home services to an
individual within the last previous 12 months;

(ii) The provider informs the Department, CDDP, CIIS, or Support
Services Brokerage that the provider is no longer providing in-home serv-
ices in Oregon;

(iii) The background check for the provider results in a closed case
pursuant to OAR 407-007-0325;

(iv) Services provided by the provider are being investigated by adult
or child protective services for suspected abuse that poses imminent danger
to current or future children; or

(v) Provider payments, all or in part, for the provider have been sus-
pended based on a credible allegation of fraud or a conviction of fraud pur-
suant to federal law under 42 CFR 455.23.

(B) The provider enrollment for an independent provider, who is not
a personal support worker, may be terminated when the Department deter-
mines after enrollment that the independent provider has:

(1) Been convicted of any crime that would have resulted in an unac-
ceptable background check upon hiring or authorization of service;

(ii) Been convicted of unlawfully manufacturing, distributing, pre-
scribing, or dispensing a controlled substance;

(iii) Surrendered his or her professional license or had his or her pro-
fessional license suspended, revoked, or otherwise limited;
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(iv) Failed to safely and adequately provide the authorized services;

(v) Had a founded report of child abuse or substantiated adult abuse;

(vi) Failed to cooperate with any Department or CDDP investigation
or grant access to, or furnish, records or documentation, as requested;

(vii) Billed excessive or fraudulent charges or been convicted of
fraud;

(viii) Made a false statement concerning conviction of crime or sub-
stantiated abuse;

(ix) Falsified required documentation;

(x) Been suspended or terminated as a provider by the Department or
Oregon Health Authority;

(xi) Violated the requirement to maintain a drug-free work place;

(xii) Failed to provide services as required;

(xiii) Failed to provide a tax identification number or social security
number that matches the legal name of the independent provider, as veri-
fied by the Internal Revenue Service or Social Security Administration; or

(xiv) Has been excluded or debarred by the Office of the Inspector
General.

(C) If the CDDP or Department makes a decision to terminate the
provider enrollment of an independent provider who is not a personal sup-
port worker, the CDDP or Department must issue a written notice.

(i) The written notice must include:

(I) An explanation of the reason for termination of the provider enroll-
ment;

(I) The alleged violation as listed in subsection (A) or (B) of this sec-
tion;

(II) The appeal rights for the independent provider, including how to
file an appeal; and

(IV) The effective date of the termination.

(ii) For terminations based on substantiated abuse allegations, the
notice may only contain the limited information allowed by law. In accor-
dance with ORS 124.075, 124.085, 124.090, and OAR 411-020-0030, com-
plainants, witnesses, the name of the alleged victim, and protected health
information may not be disclosed.

(D) The provider may appeal a termination within 30 days of the date
the termination notice was mailed to the provider. The provider must appeal
a termination separately from any appeal of audit findings and overpay-
ments.

(i) A provider of Medicaid services may appeal a termination by
requesting an administrator review.

(ii) For an appeal regarding provision of Medicaid services to be
valid, written notice of the appeal must be received by the Department
within 30 days of the date the termination notice was mailed to the provider.

(E) At the discretion of the Department, providers who have previ-
ously been terminated or suspended by the Department or by the Oregon
Health Authority may not be authorized as providers of Medicaid services.

(3) Independent providers, including personal support workers, are
not employees of the state, CDDP, or Support Services Brokerage.

(4) BEHAVIOR CONSULTANTS. Behavior consultants are not per-
sonal support workers. Behavior consultants may include, but are not lim-
ited to, autism specialists, licensed psychologists, or other behavioral spe-
cialists. Behavior consultants providing specialized supports must:

(a) Have education, skills, and abilities necessary to provide behavior
support services as described in OAR 411-308-0120;

(b) Have current certification demonstrating completion of OIS train-
ing; and

(c) Submit a resume or the equivalent to the CDDP indicating at least
one of the following:

(A) A bachelor’s degree in special education, psychology, speech and
communication, occupational therapy, recreation, art or music therapy, or a
behavioral science field, and at least one year of experience with individu-
als who present difficult or dangerous behaviors; or

(B) Three years of experience with individuals who present difficult
or dangerous behaviors and at least one year of that experience includes
providing the services of a behavior consultant as described in OAR 411-
308-0120.

(5) NURSES. A nurse providing community nursing services is not a
personal support worker. The nurse must:

(a) Have a current Oregon nursing license;

(b) Be enrolled in the Long-Term Care Community Nursing Program
as described in OAR chapter 411, division 048; and

(c) Submit a resume to the CDDP indicating the education, skills, and
abilities necessary to provide nursing services in accordance with Oregon
law, including at least one year of experience with individuals with intel-
lectual or developmental disabilities.
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(6) PROVIDER ORGANIZATIONS WITH CURRENT LICENSE
OR CERTIFICATION.

(a) The following provider organizations may not require additional
certification as an organization to provide relief care, attendant care, skills
training, community transportation, or behavior support services:

(A) 24-hour residential settings certified, endorsed, and licensed
under OAR chapter 411, division 325;

(B) Foster homes for children certified under OAR chapter 411, divi-
sion 346;

(C) Foster homes for adults licensed under OAR chapter 411, division
360;

(D) Employment settings certified and endorsed under OAR chapter
411, division 345; and

(E) Supported living settings certified and endorsed under OAR chap-
ter 411, division 328.

(b) Current license, certification, or endorsement is considered suffi-
cient demonstration of ability to:

(A) Recruit, hire, supervise, and train qualified staff;

(B) Provide services according to an ISP; and

(C) Develop and implement operating policies and procedures
required for managing an organization and delivering services, including
provisions for safeguarding individuals receiving services.

(c) Provider organizations must assure that all people directed by the
provider organization as employees, contractors, or volunteers to provide
services paid for with IHS funds meet the standards for independent
providers described in this rule.

(7) GENERAL BUSINESS PROVIDERS. General business
providers providing services to children paid with IHS funds must hold any
current license appropriate to operate required by the state of Oregon or
federal law or regulation. Services purchased with IHS funds must be lim-
ited to those within the scope of the license of the general business provider.
Licenses for general business providers include, but are not limited to:

(a) For a home health agency, a license under ORS 443.015;

(b) For an in-home care agency, a license under ORS 443.315;

(c) For providers of environmental modifications involving building
modifications or new construction, a current license and bond as a building
contractor as required by either OAR chapter 812 (Construction
Contractor’s Board) or OAR chapter 808 (Landscape Contractor’s Board),
as applicable;

(d) For environmental accessibility consultants, a current license as a
general contractor as required by OAR chapter 812, including experience
evaluating homes, assessing the needs of a child, and developing cost-
effective plans to make homes safe and accessible;

(e) For public and private transportation providers, a business license,
vehicle insurance in compliance with the laws of the Department of Motor
Vehicles, and operators with a valid license to drive;

(f) For vendors and medical supply companies providing assistive
devices, a current retail business license and, if vending medical equip-
ment, be enrolled as Medicaid providers through the Division of Medical
Assistance Programs; and

(g) For providers of personal emergency response systems, a current

business license.

Stat. Auth.: ORS 409.050 & 430.662

Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670

Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 25-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 2-
2010(Temp), f. & cert. ef. 3-18-10 thru 6-30-10; SPD 5-2010, f. 6-29-10, cert. ef. 7-1-10;
SPD 54-2013, f. 12-27-13, cert. ef. 12-28-13; APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru
12-28-14; APD 39-2014, f. 12-26-14, cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0135
Standards for Employers

(1) EMPLOYER OF RECORD. An employer of record is required
when a personal support worker who is not an independent contractor is
selected by the parent or guardian to provide supports. The Department
may not act as the employer of record.

(2) SERVICE AGREEMENT. The employer must create and main-
tain a service agreement for a personal support worker that is in coordina-
tion with the services authorized in the ISP. The service agreement serves
as a written job description for the employed personal support worker.

(3) BENEFITS. Only personal support workers qualify for benefits.
The benefits provided to personal support workers are described in OAR
chapter 411, division 375.

(4) INTERVENTION. For the purpose of this rule, “Intervention”
means the action the Department or the designee of the Department
requires when an employer fails to meet the employer responsibilities
described in this rule. Intervention includes, but is not limited to:
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(a) A documented review of the employer responsibilities described in
section (5) of this rule;

(b) Training related to employer responsibilities;

(c) Corrective action taken as a result of a personal support worker fil-
ing a complaint with the Department, the designee of the Department, or
other agency who may receive labor related complaints;

(d) Identifying an employer representative if a person is not able to
meet the employer responsibilities described in section (5) of this rule; or

(e) Identitying another representative if the current employer repre-
sentative is not able to meet the employer responsibilities described in sec-
tion (5) of this rule.

(5) EMPLOYER RESPONSIBILITIES.

(a) For a child to be eligible for in-home support provided by an
employed personal support worker, an employer must demonstrate the abil-
ity to:

(A) Locate, screen, and hire a qualified personal support worker;

(B) Supervise and train the personal support worker;

(C) Schedule work, leave, and coverage;

(D) Track the hours worked and verify the authorized hours complet-
ed by the personal support worker;

(E) Recognize, discuss, and attempt to correct, with the personal sup-
port worker, any performance deficiencies and provide appropriate, pro-
gressive, disciplinary action as needed; and

(F) Discharge an unsatisfactory personal support worker.

(b) Indicators that an employer may not be meeting the employer
responsibilities described in subsection (a) of this section include, but are
not limited to:

(A) Personal support worker complaints;

(B) Multiple complaints from a personal support worker requiring
intervention from the Department as defined in section (4) of this rule;

(C) Frequent errors on timesheets, mileage logs, or other required
documents submitted for payment that results in repeated coaching from
the Department;

(D) Complaints to Medicaid Fraud involving the employer; or

(E) Documented observation by the Department of services not being
delivered as identified in an ISP.

(c) The Department may require intervention as defined in section (4)
of this rule when an employer has demonstrated difficulty meeting the
employer responsibilities described in subsection (a) of this section.

(d) A child may not receive in-home support provided by a personal
support worker if, after appropriate intervention and assistance, an employ-
er is not able to meet the employer responsibilities described in subsection
(a) of this section. The child may receive in-home support provided by a
provider organization or general business provider, when available.

(6) DESIGNATION OF EMPLOYER RESPONSIBLITIES.

(a) A parent or guardian not able to meet all of the employer respon-
sibilities described in section (5)(a) of this rule must:

(A) Designate an employer representative in order for the child to
receive or continue to receive in-home support provided by a personal sup-
port worker; or

(B) Select a provider organization or general business provider to pro-
vide in-home support for the child.

(b) A parent or guardian able to demonstrate the ability to meet some
of the employer responsibilities described in section (5)(a) of this rule must:

(A) Designate an employer representative to fulfill the responsibilities
the parent or guardian is not able to meet in order for the child to receive or
continue to receive in-home support provided by a personal support work-
er; and

(B) On a Department approved form, document the specific employ-
er responsibilities to be performed by the parent or guardian and the
employer responsibilities to be performed by the employer representative.

(c) When an employer representative is not able to meet the employ-
er responsibilities described in section (5)(a) or the qualifications in section
(7)(c) of this rule, the parent or guardian must:

(A) Designate a different employer representative in order for the
child to receive or continue to receive in-home support provided by a per-
sonal support worker; or

(B) Select a provider organization or general business provider to pro-
vide in-home support for the child.

(7) EMPLOYER REPRESENTATIVE.

(a) A parent or guardian may designate an employer representative to
act on behalf of the parent or guardian to meet the employer responsibili-
ties described in section (5)(a) of this rule.

(b) If a personal support worker is selected by the parent or guardian
to act as the employer, the parent or guardian must seek an alternate
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employer for purposes of the employment of the personal support worker.
The alternate employer must:

(A) Track the hours worked and verify the authorized hours complet-
ed by the personal support worker; and

(B) Document the specific employer responsibilities performed by the
employer on a Department-approved form.

(c) The Department may suspend, terminate, or deny a request for an
employer representative if the requested employer representative has:

(A) A founded report of child abuse or substantiated adult abuse;

(B) Participated in billing excessive or fraudulent charges; or

(C) Failed to meet the employer responsibilities in section (5)(a) or
(7)(b) of this rule, including previous termination as a result of failing to
meet the employer responsibilities in section (5)(a) or (7)(b) of this rule.

(d) If the Department suspends, terminates, or denies a request for an
employer representative for the reasons described in subsection (c) of this
section, the parent or guardian may select another employer representative.

(8) NOTICE.

(a) The Department shall mail a notice to the parent or guardian when:

(A) The Department denies, suspends, or terminates an employer
from performing the employer responsibilities described in sections (5)(a)
or (7)(b) of this rule; and

(B) The Department denies, suspends, or terminates an employer rep-
resentative from performing the employer responsibilities described in sec-
tion (5)(a) or (7)(b) of this rule because the employer representative does
not meet the qualifications in section (7)(c) of this rule.

(b) If the parent or guardian does not agree with the action taken by
the Department, the parent or guardian may request an administrator
review.

(A) The request for an administrator review must be made in writing
and received by the Department within 45 days from the date of the notice.

(B) The determination of the Director is issued in writing within 30
days from the date the written request for an administrator review was
received by the Department.

(C) The determination of the Director is the final response from the
Department.

(c) When a denial, suspension, or termination of an employer results
in the Department denying, suspending, or terminating a child from in-

home support, the hearing rights in OAR chapter 411, division 318 apply.
Stat. Auth.: ORS 409.050, 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662-670
Hist.: APD 21-2014(Temp), f. & cert. ef. 7-1-14 thru 12-28-14; APD 39-2014, f. 12-26-14,
cert. ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0140
Quality Assurance

The CDDP must participate in statewide quality assurance, service
evaluation, and regulation activities as directed by the Department in OAR

411-320-0045.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cert. ef. 7-1-09 thru 12-28-09; SPD 20-2009, f. 12-23-09, cert.
ef. 12-28-09; SPD 54-2013, f. 12-27-13, cert. ef. 12-28-13; APD 39-2014, f. 12-26-14, cert.
ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

411-308-0150
Variances

(1) The Department may grant a variance to these rules:

(a) If the CDDP lacks the resources needed to implement the stan-
dards required in these rules;

(b) If implementation of the proposed alternative practice, service,
method, concept, or procedure shall result in services or systems that meet
or exceed the standards in these rules and does not adversely impact the
welfare, health, safety, or rights of individuals or violate state or federal
laws; or

(c) If there are other extenuating circumstances.

(2) Variances are not granted for OAR 411-308-0110 and OAR 411-
308-0130.

(3) The CDDP requesting a variance must submit a written applica-
tion to the Department that contains the following:

(a) The section of the rule from which the variance is sought;

(b) The reason for the proposed variance;

(c) A description of the alternative practice, service, method, concept,
or procedure proposed, including how the health and safety of individuals
receiving services shall be protected to the extent required by these rules;

(d) A plan and timetable for compliance with the section of the rule
from which the variance is sought; and
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(e) If the variance applies to the services for a child, evidence that the
variance is consistent with the currently authorized ISP or Annual Plan for
the child.

(4) The request for a variance is approved or denied by the
Department. The decision of the Department is sent to the CDDP and to all
relevant Department programs or offices within 30 days from the receipt of
the variance request.

(5)The CDDP may request an administrator review of the denial of a
variance request by sending a written request for review to the Director.
The decision of the Director is the final response from the Department.

(6) The Department determines the duration of the variance.

(7) The CDDP may implement a variance only after written approval

from the Department.
Stat. Auth.: ORS 409.050 & 430.662
Stats. Implemented: ORS 427.005, 427.007, 430.610, 430.620, 430.662 - 430.670
Hist.: SPD 7-2009(Temp), f. & cet. ef. 7-1-09 thru 12-28-09; SPD 20-2009, . 12-23-09, cert.
ef. 12-28-09; SPD 54-2013, f. 12-27-13, cert. ef. 12-28-13; APD 39-2014, f. 12-26-14, cert.
ef. 12-28-14; APD 2-2015, f. & cert. ef. 1-29-15

Rule Caption: Residential Care and Assisted Living Facility Abuse
Investigations
Adm. Order No.: APD 3-2015(Temp)
Filed with Sec. of State: 1-29-2015
Certified to be Effective: 1-29-15 thru 7-27-15
Notice Publication Date:
Rules Amended: 411-054-0120
Subject: The Department is amending 411-054-0120 to change the
definition of sexual abuse to comply with H.B. 4151.
Minor wording, formatting, punctuation, and grammar adjust-
ments were made to the rules as well.
Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398

411-054-0120
Civil Penalties

(1) For purposes of imposing civil penalties, facilities licensed under
ORS 443.400 to 443.455 and subsection (2) of 443.991 are considered to
be long-term care facilities subject to 441.705 to 441.745.

(2) For purposes of this rule, “person” means a licensee under ORS
443 420 or a person who the Assistant Director of the Department finds
shall be so licensed but is not, but does not include any employee of such
licensee or person.

(3) For purposes of this rule, “resident rights” means that each resi-
dent must be assured the same civil and human rights accorded to other cit-
izens as described in OAR 411 054 0027.

(4) The Department shall exercise the powers under ORS 441.705 to
441.745 and thereby issues the following schedule of penalties applicable
to residential care and assisted living facilities:

(a) A Class I violation exists when there is non-compliance involving
direct resident care or feeding, adequate staff, or sanitation involving direct
resident care or resident rights.

(b) The Department shall impose a civil penalty of not less than
$2.,500 for each occurrence of substantiated abuse that resulted in the death,
serious injury, rape, or sexual abuse of a resident. The civil penalty may not
exceed $15,000 in any 90-day period.

(A) To impose this civil penalty, the Department shall establish that:

(i) The abuse arose from deliberate or other than accidental action or
inaction;

(ii) The conduct resulting in the abuse was likely to cause death, seri-
ous injury, rape, or sexual abuse of a resident; and

(iii) The person substantiated for the abuse had a duty of care toward
the resident.

(B) For the purposes of this civil penalty, the following definitions
apply:

(i) “Serious injury” means a physical injury that creates a substantial
risk of death or that causes serious disfigurement, prolonged impairment of
health, or prolonged loss or impairment of the function of any bodily organ.

(ii) “Rape” means rape in the first, second, or third degree as
described in ORS 163.355, 163.365, and 163.375.

(iii) “Sexual Abuse” means abuse as defined under ORS 443 455.

(iv) “Other than accidental” means failure on the part of the licensee,
or licensee’s employees, agents, or volunteers for whose conduct the licens-
ee is responsible, to comply with applicable Oregon Administrative Rules.

(c) A Class II violation exists when there is non-compliance with the
license requirements relating to a license required, the license requirements
relating to administrative management, or personal care services and activ-
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ities. Class II violations may result in imposition of a fine for violations
found on two consecutive monitorings of the facility.

(d) A Class III violation exists when there is non-compliance with the
license requirements relating to building requirements and resident furnish-
ings. Class III violations may result in imposition of a fine for violations
found on two consecutive monitorings of the facility.

(5) For purposes of this rule, a monitoring occurs when a residential
care or assisted living facility is surveyed, inspected, or investigated by an
employee or designee of the Department or an employee or designee of the
State Fire Marshal.

(6) In imposing a penalty pursuant to section (4) of this rule, the
Assistant Director of the Department shall consider the following factors:

(a) The past history of the person incurring a penalty in taking all fea-
sible steps or procedures necessary or appropriate to correct any violation;

(b) Any prior violations of statutes or rules pertaining to residential
care or assisted living facilities;

(c) The economic and financial conditions of the person incurring the
penalty; and

(d) The immediacy and extent the violation threatens the health, safe-
ty, and well being of residents.

(7) Any civil penalty imposed under ORS 443.455 and 441.710 shall
become due and payable when the person incurring the penalty receives a
notice in writing from the Assistant Director of the Department. The notice
shall be sent by registered or certified mail and shall include:

(a) A reference to the particular sections of the statute, rule, standard,
or order involved;

(b) A short and plain statement of the matters asserted or charged;

(c) A statement of the amount of the penalty or penalties imposed; and

(d) A statement of the party’s right to request a hearing.

(8) The person to whom the notice is addressed shall have 10 days
from the date of postmark to make written application for a hearing before
the Department.

(9) All hearings shall be conducted pursuant to the applicable provi-
sions of ORS Chapter 183.

(10) If the person notified fails to request a hearing within 10 days, an
order may be entered by the Department assessing a civil penalty.

(11) If, after a hearing, the person is found to be in violation of a
license, rule, or order listed in ORS 441.710(1), an order may be entered by
the Department assessing a civil penalty.

(12) A civil penalty imposed under ORS 443.455 or 441.710 may be
remitted or reduced upon such terms and conditions as the Assistant
Director of the Department considers proper and consistent with the public
health and safety.

(13) If the order is not appealed, the amount of the penalty is payable
within 10 days after the order is entered. If the order is appealed and is sus-
tained, the amount of the penalty is payable within 10 days after the court
decision. The order, if not appealed or sustained on appeal, shall constitute
a judgment and may be filed in accordance with the provisions of ORS
18.005 to 18.428. Execution may be issued upon the order in the same man-
ner as execution upon a judgment of a court of record.

(14) A violation of any general order or final order pertaining to a res-
idential care or assisted living facility issued by the Assistant Director of
the Department is subject to a civil penalty in the amount of not less than
$5 and not more than $500 for each and every violation.

(15) Judicial review of civil penalties imposed under ORS 441.710
shall be as provided under 183.480, except that the court may, in its discre-
tion, reduce the amount of the penalty.

(16) All penalties recovered under ORS 443.455 and 441.710 to

441.740 shall be paid to the Quality Care Fund.
Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 441.705 - 441.745, 443.400 - 443.455 & 443.991
Hist.: SPD 14-2007, f. 8-31-07, cert. ef. 11-1-07; SPD 23-2009(Temp), f. 12-31-09, cert. ef.
1-1-10 thru 6-30-10; SPD 10-2010, f. 6-30-10, cert. ef. 7-1-10; APD 3-2015(Temp), f. & cert.
ef. 1-29-15 thru 7-27-15

Rule Caption: ODDS — Children’s Intensive In-Home Services
(Behavior Program and Medically Fragile Children’s Services)
Adm. Order No.: APD 4-2015

Filed with Sec. of State: 2-13-2015

Certified to be Effective: 2-16-15

Notice Publication Date: 1-1-2015

Rules Adopted: 411-300-0165,411-300-0175,411-350-0075,411-
350-0085

Rules Amended: 411-300-0100,411-300-0110,411-300-0120,411-
300-0130, 411-300-0150, 411-300-0155, 411-300-0170, 411-300-
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Subject: The Department of Human Services, Office of Develop-
mental Disability Services (Department) is permanently updating the
children’s intensive in-home services (CIIS) rules in OAR chapter
411, division 300 for the CIIS Behavior Program and OAR chapter
411, division 350 for medically fragile children’s services.

The permanent rules:

- Make permanent temporary rule language that became effective
on August 20, 2014;

- Incorporate the general definitions in OAR 411-317-0000, update
the definitions to reflect correct terminology, and include definitions
for terms created by the temporary rulemaking;

- Incorporate expenditure guidelines;

- Account for changes in service eligibility related to the types of
Medicaid eligibility a child may have and incorporate service eligi-
bility requirements related to the transfer of assets in accordance with
OAR 461-140-0210 to 461-140-0300;

- Clarify when a child may be exited from CIIS and reiterate the
requirement for a Notification of Planned Action in the instance serv-
ices are terminated;

- Include a time-frame for when a functional needs assessment and
Individual Support Plan (ISP) must be completed and clarify serv-
ice planning;

- Reflect the completion of the transition period for implementa-
tion of the Community First Choice state plan amendment and update
the available supports to reflect changes to the proposed Behavioral
and Hospital Model Waivers;

- Adopt standards for employers to assure the proper authority
exists to withdraw employer authority in cases where it is necessary
to protect a child, parent, or an employee from misuse;

- Expand provider types and specify qualifications for personal
support workers, independent providers, provider organizations, and
general business providers;

- Implement Senate Bill 22 by incorporating the rules for indi-
vidual rights, complaints, Notification of Planned Action, and hear-
ings adopted in OAR chapter 411, division 318;

- Remove sanctions for providers and include inactivation of
provider enrollment for personal support workers and independent
providers;

- Reflect new Department terminology and current practice; and

- Correct formatting and punctuation.

Rules Coordinator: Kimberly Colkitt-Hallman—(503) 945-6398

411-300-0100
Statement of Purpose

(1) The rules in OAR chapter 411, division 300 establish the policy
of, and prescribe the standards and procedures for, the provision of chil-
dren’s intensive in-home services (CIIS) for children in the ICF/ID
Behavioral Model Waiver. These rules are established to ensure that CIIS
augment and support independence, empowerment, dignity, and develop-
ment of children with intellectual or developmental disabilities and intense
behaviors.

(2) CIIS are exclusively intended to enable a child with an intellectu-
al or developmental disability and intense behaviors to have a permanent
and stable familial relationship. CIIS are intended to support, not supplant,
the natural supports and services provided by the family of a child and pro-
vide the support necessary to enable the family to meet the needs of caring
for the child who meets the eligibility criteria for CIIS.

Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 427.005, 427.007 & 430.215
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Hist.: SDSD 12-2002, f. 12-26-02, cert. ef. 12-28-02; SPD 13-2004, f. & cert. ef. 6-1-04;
SPD 11-2009, f. 7-31-09, cert. ef. 8-1-09; SPD 53-2013, f. 12-27-13. cert. ef. 12-28-13; APD
4-2015, f. 2-13-15, cert. ef. 2-16-15

411-300-0110
Definitions

Unless the context indicates otherwise, the following definitions and
the definitions in OAR 411-317-0000 apply to the rules in OAR chapter
411, division 300:

(1) “Abuse” means “abuse” of a child as defined in ORS 419B.005.

(2) “ADL” means “activities of daily living”. ADL are basic personal
everyday activities, such as eating, using the restroom, grooming, dressing,
bathing, and transferring.

(3) “Administrator Review” means the Director of the Department
reviews a decision upon request, including the documentation related to the
decision, and issues a determination.

(4) “Alternative Resources” mean possible resources for the provision
of supports to meet the needs of a child. Alternative resources include, but
are not limited to, private or public insurance, vocational rehabilitation
services, supports available through the Oregon Department of Education,
or other community supports.

(5) “Assistive Devices” mean the devices, aids, controls, supplies, or
appliances described in OAR 411-300-0150 that are necessary to enable a
child to increase the ability of the child to perform ADL and IADLs or to
perceive, control, or communicate with the home and community environ-
ment in which the child lives.

(6) “Assistive Technology” means the devices, aids, controls, sup-
plies, or appliances described in OAR 411-300-0150 that are purchased to
provide support for a child and replace the need for direct interventions to
enable self-direction of care and maximize independence of the child.

(7) “Attendant Care” means assistance with ADL, IADL, and health-
related tasks through cueing, monitoring, reassurance, redirection, set-up,
hands-on, standby assistance, and reminding as described in OAR 411-300-
0150.

(8) “Background Check” means a criminal records check and abuse
check as defined in OAR 407-007-0210.

(9) “Behavior Consultant” means a contractor with specialized skills
as described in OAR 411-300-0170 who conducts functional assessments
and develops a Behavior Support Plan.

(10) “Behavior Criteria” means the criteria used by the Department to
evaluate the intensity of the challenges and service needs of a child and to
determine eligibility for the ICF/ID Behavioral Model Waiver.

(11) “Behavior Support Plan” means the written strategy based on
person-centered planning and a functional assessment that outlines specif-
ic instructions for a primary caregiver or provider to follow in order to
reduce the frequency and intensity of the challenging behaviors of a child
and to modify the behavior of the primary caregiver or provider, adjust
environment, and teach new skills.

(12) “Behavior Support Services” mean the services consistent with
positive behavioral theory and practice that are provided to assist with
behavioral challenges due to the intellectual or developmental disability of
a child that prevents the child from accomplishing ADL, IADL, health-
related tasks, and provides cognitive supports to mitigate behavior.
Behavior support services are provided in the home or community.

(13) “Case Management” means the functions performed by a servic-
es coordinator. Case management includes, but is not limited to, determin-
ing service eligibility, developing a plan of authorized services, and moni-
toring the effectiveness of services and supports.

(14) “CDDP” means “Community Developmental Disability
Program” as defined in OAR 411-320-0020.

(15) “Child” means an individual who is less than 18 years of age, eli-
gible for developmental disability services, and applying for, or accepted
for, CIIS under the ICF/ID Behavioral Model Waiver.

(16) “Chore Services” mean the services described in OAR 411-300-
0150 that are needed to restore a hazardous or unsanitary situation in the
family home to a clean, sanitary, and safe environment.

(17) “CIHS” means “children’s intensive in-home services”. CIIS
include the services described in these rules.

(18) “Community Nursing Services” mean the nursing services
described in OAR 411-300-0150 that focus on the chronic and ongoing
health and safety needs of a child living in the family home. Community
nursing services include an assessment, monitoring, delegation, training,
and coordination of services. Community nursing services are provided
according to the rules in OAR chapter 411, division 048 and the Oregon
State Board of Nursing rules in OAR chapter 851.
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(19) “Community Transportation” means the services described in
OAR 411-300-0150 that enable a child to gain access to community-based
state plan and waiver services, activities, and resources that are not medical
in nature. Community transportation is provided in the area surrounding the
family home that is commonly used by people in the same area to obtain
ordinary goods and services.

(20) “Cost Effective” means being responsible and accountable with
Department resources by offering less costly alternatives when providing
choices that adequately meet the support needs of a child. Less costly alter-
natives include other programs available from the Department and the uti-
lization of assistive devices, natural supports, environmental modifications,
and alternative resources. Less costly alternatives may include resources
not paid for by the Department.

(21) “Daily Activity Log” means the record of services provided to a
child. The content and form of a daily activity log is agreed upon by both
the parent or guardian and the services coordinator and documented in the
ISP for the child.

(22) “Delegation” is the process by which a registered nurse author-
izes an unlicensed person to perform nursing tasks and confirms that
authorization in writing. Delegation may occur only after a registered nurse
follows all steps of the delegation process as outlined in OAR chapter 851,
division 047.

(23) “Department” means the Department of Human Services.

(24) “Designated Representative” means any adult who is not a paid
provider of ODDS funded services, such as a family member or advocate,
who is chosen by a parent or guardian and authorized by the parent or
guardian to serve as the representative of the parent or guardian in connec-
tion with the provision of ODDS funded supports. A parent or guardian is
not required to appoint a designated representative.

(25) “Developmental Disability” means “developmental disability” as
defined in OAR 411-320-0020 and described in 411-320-0080.

(26) “Director” means the Director of the Department of Human
Services, Office of Developmental Disability Services, or the designee of
the Director.

(27) “Employer” means, for the purposes of obtaining CIIS through a
personal support worker as described in these rules, the parent or guardian
or a person selected by the parent or guardian to act on the behalf of the par-
ent or guardian to conduct the employer responsibilities described in OAR
411-300-0165. An employer may also be a designated representative.

(28) “Employer-Related Supports” mean the activities that assist a
family with directing and supervising provision of services described in the
ISP for a child. Employer-related supports may include, but are not limited
to:

(a) Education about employer responsibilities;

(b) Orientation to basic wage and hour issues;

(c) Use of common employer-related tools such as service agree-
ments; and

(d) Fiscal intermediary services.

(29) “Entry” means admission to a Department-funded developmen-
tal disability service.

(30) “Environmental Modifications” mean the physical adaptations
described in OAR 411-300-0150 that are necessary to ensure the health,
welfare, and safety of a child in the family home, or that are necessary to
enable the child to function with greater independence around the family
home or lead to a substitution for, or decrease in, direct human assistance
to the extent expenditures would otherwise be made for human assistance.

(31) “Environmental Safety Modifications” mean the physical adap-
tations described in OAR 411-300-0150 that are made to the exterior of a
family home as identified in the ISP for a child to ensure the health, wel-
fare, and safety of the child or to enable the child to function with greater
independence around the family home or lead to a substitution for, or
decrease in, direct human assistance to the extent expenditures would oth-
erwise be made for human assistance.

(32) “Exit” means termination or discontinuance of CIIS.

(33) “Expenditure Guidelines” mean the guidelines published by the
Department that describe allowable uses for CIIS funds. The Department
incorporates the Expenditure Guidelines into these rules by this reference.
The Expenditure Guidelines are maintained by the Department at:
http://www.oregon.gov/dhs/dd/. Printed copies may be obtained by calling
(503) 945-6398 or writing the Department of Human Services,
Developmental Disabilities, ATTN: Rules Coordinator, 500 Summer Street
NE, E-48, Salem, Oregon 97301.

(34) “Family™:
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(a) Means a unit of two or more people that includes at least one child
with an intellectual or developmental disability where the primary caregiv-
er is:

(A) Related to the child with an intellectual or developmental disabil-
ity by blood, marriage, or legal adoption; or

(B) In a domestic relationship where partners share:

(i) A permanent residence;

(ii) Joint responsibility for the household in general, such as child-
rearing, maintenance of the residence, and basic living expenses; and

(iii) Joint responsibility for supporting a child with an intellectual or
developmental disability when the child is related to one of the partners by
blood, marriage, or legal adoption.

(b) The term “family” is defined as described above for purposes of:

(A) Determining the eligibility of a child for CIIS as a resident in the
family home;

(B) Identifying people who may apply, plan, and arrange for individ-
ual services; and

(C) Determining who may receive family training.

(35) “Family Home” means the primary residence for a child that is
not under contract with the Department to provide services as a certified
foster home for children with intellectual or developmental disabilities or a
licensed or certified residential care facility, assisted living facility, nursing
facility, or other residential setting. A family home may include a certified
foster home funded by Child Welfare.

(36) “Family Training” means the training services described in OAR
411-300-0150 that are provided to a family to increase the capacity of the
family to care for, support, and maintain a child in the family home.

(37) “Functional Needs Assessment™:

(a) Means the comprehensive assessment or reassessment that:

(A) Documents physical, mental, and social functioning;

(B) Identifies risk factors and support needs; and

(C) Determines the service level.

(b) The functional needs assessment for a child enrolled in CIIS is
known as the Child Needs Assessment (CNA). Effective December 31,
2014, the Department incorporates Version C of the CNA into these rules
by this reference. The CNA is maintained by the Department at:
http://www.dhs state.or.us/spd/tools/dd/CNAchildInhome.xIs. A printed
copy of a blank CNA may be obtained by calling (503) 945-6398 or writ-
ing the Department of Human Services, Developmental Disabilities, ATTN:
Rules Coordinator, 500 Summer Street NE, E-48, Salem, OR 97301.

(38) “General Business Provider” means an organization or entity
selected by a parent or guardian and paid with CIIS funds that:

(a) Is primarily in business to provide the service chosen by the par-
ent or guardian to the general public;

(b) Provides services for the child through employees, contractors, or
volunteers; and

(c) Receives compensation to recruit, supervise, and pay the person
who actually provides support for the child.

(39) “Guardian” means the parent of a minor child or the person or
agency appointed and authorized by a court to make decisions about serv-
ices for a child.

(40) “IADL” means “instrumental activities of daily living”. IADL
include activities other than ADL required to enable a child to be inde-
pendent in the family home and community, such as:

(a) Meal planning and preparation;

(b) Managing personal finances;

(c) Shopping for food, clothing, and other essential items;

(d) Performing essential household chores;

(e) Communicating by phone or other media; and

(f) Traveling around and participating in the community.

(41) “ICF/ID Behavioral Model Waiver” means the waiver granted by
the federal Centers for Medicare and Medicaid Services that allows
Medicaid funds to be spent on a child living in the family home who oth-
erwise would have to be served in an intermediate care facility for individ-
uals with intellectual or developmental disabilities if the waiver was not
available.

(42) “Independent Provider” means a person selected by a parent or
guardian and paid with CIIS funds to directly provide services to a child.

(43) “Individual-Directed Goods and Services” mean the services,
equipment, or supplies described in OAR 411-300-0150, not otherwise pro-
vided through other waiver or state plan services, that address an identified
need in an ISP. Individual-directed goods and services may include servic-
es, equipment, or supplies that improve and maintain the full membership
of a child in the community.
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(44) “Intellectual Disability” means “intellectual disability” as
defined in OAR 411-320-0020 and described in OAR 411-320-0080.

(45) “ISP” means “Individual Support Plan”. An ISP includes the
written details of the supports, activities, and resources required for a child
to achieve and maintain personal goals and health and safety. The ISP is
developed at least annually to reflect decisions and agreements made dur-
ing a person-centered process of planning and information gathering. The
ISP reflects services and supports that are important to meet the needs of
the child identified through a functional needs assessment as well as the
preferences for providers, delivery, and frequency of services and supports.
The ISP is the plan of care for Medicaid purposes and reflects whether serv-
ices are provided through a waiver, the Community First Choice state plan,
natural supports, or alternative resources.

(46) “Natural Supports” mean the parental responsibilities for a child
who is less than 18 years of age and the voluntary resources available to the
child from relatives, friends, neighbors, and the community that are not
paid for by the Department.

(47) “Nursing Service Plan” means the plan that is developed by a
registered nurse based on an initial nursing assessment, reassessment, or an
update made to a nursing assessment as the result of a monitoring visit.

(a) The Nursing Service Plan is specific to a child and identifies the
diagnoses and health needs of the child and any service coordination, teach-
ing, or delegation activities.

(b) The Nursing Service Plan is separate from the ISP as well as any
service plans developed by other health professionals.

(48) “ODDS” means the Department of Human Services, Office of
Developmental Disability Services.

(49) “OHP” means the Oregon Health Plan.

(50) “OHP Plus” means only the Medicaid benefit packages provided
under OAR 410-120-1210(4)(a) and (b). This excludes individuals receiv-
ing Title XXI benefits.

(51) “OIS” means the “Oregon Intervention System”. OIS is the sys-
tem of providing training of elements of positive behavior support and non-
aversive behavior intervention. OIS uses principles of pro-active support
and describes approved protective physical intervention techniques that are
used to maintain health and safety.

(52) “OSIPM” means “Oregon Supplemental Income Program-
Medical” as described in OAR 461-001-0030. OSIPM is Oregon Medicaid
insurance coverage for children who meet the eligibility criteria described
in OAR chapter 461.

(53) “Parent” means the biological parent, adoptive parent, or step-
parent of a child. Unless otherwise specified, references to parent also
include a person chosen by the parent or guardian to serve as the designat-
ed representative of the parent or guardian in connection with the provision
of ODDS funded supports.

(54) “Person-Centered Planning’:

(a) Means a timely and formal or informal process driven by a child,
includes people chosen by the child, ensures the child directs the process to
the maximum extent possible, and the child is enabled to make informed
choices and decisions consistent with 42 CFR 441.540.

(b) Person-centered planning includes gathering and organizing infor-
mation to reflect what is important to and for the child and to help:

(A) Determine and describe choices about personal goals, activities,
services, providers, service settings, and lifestyle preferences;

(B) Design strategies and networks of support to achieve goals and a
preferred lifestyle using individual strengths, relationships, and resources;
and

(C) Identify, use, and strengthen naturally occurring opportunities for
support at home and in the community.

(c) The methods for gathering information vary, but all are consistent
with the cultural considerations, needs, and preferences of the child.

(55) “Personal Support Worker” means “personal support worker” as
defined in OAR 411-375-0010.

(56) “Positive Behavioral Theory and Practice” means a proactive
approach to behavior and behavior interventions that:

(a) Emphasizes the development of functional alternative behavior
and positive behavior intervention;

(b) Uses the least intrusive intervention possible;

(c) Ensures that abusive or demeaning interventions are never used;
and

(d) Evaluates the effectiveness of behavior interventions based on
objective data.

(57) “Primary Caregiver” means the parent, guardian, relative, or
other non-paid parental figure of a child that provides direct care at the
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times that a paid provider is not available. In this context, the term parent
or guardian may include a designated representative.

(58) “Protective Physical Intervention” means any manual physical
holding of, or contact with, a child that restricts freedom of movement.

(59) “Provider” means a person, agency, organization, or business
selected by a parent or guardian that provides recognized Department-fund-
ed services and is approved by the Department or other appropriate agency
to provide Department-funded services. A provider is not a primary care-
giver.

(60) “Provider Organization” means an entity licensed or certified by
the Department that is selected by a parent or guardian and paid with CIIS
funds that:

(a) Is primarily in business to provide supports for children with intel-
lectual or developmental disabilities;

(b) Provides supports for a child through employees, contractors, or
volunteers; and

(c) Receives compensation to recruit, supervise, and pay the person
who actually provides support for the child.

(61) “Relief Care” means the intermittent services described in OAR
411-300-0150 that are provided on a periodic basis for the relief of, or due
to the temporary absence of, a primary caregiver.

(62) “Scope of Work” means the written statement of all proposed
work requirements for an environmental modification which may include
dimensions, measurements, materials, labor, and outcomes necessary for a
contractor to submit a proposal to complete such work. The scope of work
is specific to the identified tasks and requirements necessary to address the
needs outlined in the supplemental assessment referenced in an ISP and
relating to the ADL, IADL, and health-related tasks of a child as discussed
by the parent or guardian, services coordinator, and ISP team.

(63) “Service Agreement”:

(a) Is the written agreement consistent with an ISP that describes at a
minimum:

(A) Type of service to be provided;

(B) Hours, rates, location of services, and expected outcomes of serv-
ices; and

(C) Any specific individual health, safety, and emergency procedures
that may be required, including action to be taken if a child is unable to pro-
vide for their own safety and the child is missing while in the community
under the service of a contractor or provider organization.

(b) For employed personal support workers, the service agreement
serves as the written job description.

(64) “Service Level” means the amount of attendant care, hourly
relief care, or skills training services determined necessary by a functional
needs assessment and behavior criteria and made available to meet the
identified support needs of a child.

(65) “Services Coordinator” means an employee of a CDDP, the
Department, or other agency that contracts with the county or Department
who provides case management services including, but not limited to, plan-
ning, procuring, coordinating, and monitoring services who ensures the eli-
gibility of a child for services. The services coordinator acts as the propo-
nent for children with intellectual or developmental disabilities and their
families and is the person-centered plan coordinator for the child as defined
in the Community First Choice state plan amendment.

(66) “Skills Training” means the activities described in OAR 411-
300-0150 that are intended to maximize the independence of a child
through training, coaching, and prompting the child to accomplish ADL,
TADL, and health-related skills.

(67) “Social Benefit” means the service or financial assistance solely
intended to assist a child with an intellectual or developmental disability to
function in society on a level comparable to that of a child who does not
have an intellectual or developmental disability. Social benefits are pre-
authorized by a services coordinator and provided according to the descrip-
tion and limits written in an ISP.

(a) Social benefits may not:

(A) Duplicate benefits and services otherwise available to a child
regardless of intellectual or developmental disability;

(B) Replace normal parental responsibilities for the services, educa-
tion, recreation, and general supervision of a child;

(C) Provide financial assistance with food, clothing, shelter, and laun-
dry needs common to a child with or without a disability; or

(D) Replace other governmental or community services available to a
child.

(b) Assistance provided as a social benefit is reimbursement for an
expense previously authorized in an ISP or prior payment in anticipation of
an expense authorized in a previously authorized ISP.
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(c) Assistance provided as a social benefit may not exceed the actual
cost of the support required by a child to be supported in the family home.

(68) “Special Diet” means the specially prepared food or particular
types of food described in OAR 411-300-0150 that are specific to the med-
ical condition or diagnosis of a child and in support of an evidence-based
treatment regimen.

(69) “Specialized Medical Supplies” mean the medical and ancillary
supplies described in OAR 411-300-0150, such as:

(a) Necessary medical supplies specified in an ISP that are not avail-
able through state plan or alternative resources;

(b) Ancillary supplies necessary to the proper functioning of items
necessary for life support or to address physical conditions; and

(c) Supplies necessary for the continued operation of augmentative
communication devices or systems.

(70) “Substantiated” means an abuse investigation has been complet-
ed by the Department or the designee of the Department and the prepon-
derance of the evidence establishes the abuse occurred.

(71) “Supplant” means take the place of.

(72) “Support” means the assistance that a child and a family requires,
solely because of the effects of an intellectual or developmental disability
of the child, to maintain or increase the age-appropriate independence of
the child, achieve age-appropriate community presence and participation of
the child, and to maintain the child in the family home. Support is subject
to change with time and circumstances.

(73) “These Rules” mean the rules in OAR chapter 411, division 300.

(74) “Transition Costs” mean the expenses described in OAR 411-
300-0150 required for a child to make the transition to the family home
from a nursing facility or intermediate care facility for individuals with
intellectual or developmental disabilities.

(75) “Unacceptable Background Check” means an administrative
process that produces information related to the background of a person
that precludes the person from being an independent provider for one or
more of the following reasons:

(a) Under OAR 407-007-0275, the person applying to be an inde-
pendent provider has been found ineligible due to ORS 443.004;

(b) Under OAR 407-007-0275, the person was enrolled as an inde-
pendent provider for the first time, or after any break in enrollment, after
July 28, 2009 and has been found ineligible due to ORS 443.004; or

(c) A background check and fitness determination has been conduct-
ed resulting in a “denied” status as defined in OAR 407-007-0210.

(76) “Vehicle Modifications” mean the adaptations or alterations
described in OAR 411-300-0150 that are made to the vehicle that is the pri-
mary means of transportation for a child in order to accommodate the serv-
ice needs of the child.

(77) “Waiver Services” mean the menu of disability related services
and supplies that are specifically identified by the ICF/ID Behavioral
Model Waiver.

Stat. Auth.: ORS 409.050

Stats. Implemented: ORS 427.005, 427.007, 430.215

Hist.: SDSD 12-2002, f. 12-26-02, cert. ef. 12-28-02; SPD 19-2003(Temp), f. & cert. ef. 12-

11-03 thru 6-7-04; SPD 13-2004, f. & cert. ef. 6-1-04; SPD 11-2009, f. 7-31-09, cert. ef. 8-

1-09; SPD 25-2009(Temp), f. 12-31-09, cert. ef. 1-1-10 thru 6-30-10; SPD 5-2010, f. 6-29-

10, cert. ef. 7-1-10; SPD 20-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 53-2013,

f.12-27-13. cert. ef. 12-28-13; APD 31-2014(Temp), f. & cert. ef. 8-20-14 thru 2-16-15; APD
4-2015, f. 2-13-15, cert. ef. 2-16-15

411-300-0120
Eligibility for CIIS

(1) ELIGIBILITY. In order to be eligible for CIIS, a child must:

(a) Be under the age of 18;

(b) Be an Oregon resident who meets the citizenship and alien status
requirements of OAR 461-120-0110;

(c) Be receiving Medicaid Title XIX benefits under OSIPM or OHP
Plus. This does not include CHIP Title XXI benefits;

(d) For a child with excess income, contribute to the cost of services
pursuant to OAR 461-160-0610 and 461-160-0620;

(e) Be determined eligible for developmental disability services by
the CDDP of the county of origin as described in OAR 411-320-0080;

(f) Meet the level of care as defined in OAR 411-320-0020;

(g) Be accepted by the Department by scoring greater than 200 on the
behavior criteria within two months prior to starting services and maintain
a score above 150 as determined by reassessment every six months;

(h) Reside in the family home; and

(i) Be safely served in the family home. This includes, but is not lim-
ited to, a qualified primary caregiver demonstrating the willingness, skills,
and ability to provide direct care as outlined in an ISP in a cost effective
manner, as determined by a services coordinator within the limitations of
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OAR 411-300-0150, and participate in planning, monitoring, and evalua-
tion of the CIIS provided.

(2) TRANSFER OF ASSETS.

(a) As of October 1, 2014, a child receiving medical benefits under
OAR chapter 410, division 200 requesting Medicaid coverage for services
in a nonstandard living arrangement (see 461-001-0000) is subject to the
requirements of the rules regarding transfer of assets (see OAR 461-140-
0210 to 461-140-0300) in the same manner as if the child was requesting
these services under OSIPM. This includes, but is not limited to, the fol-
lowing assets:

(A) An annuity evaluated according to OAR 461-145-0022;

(B) A transfer of property when a child retains a life estate evaluated
according to OAR 461-145-0310;

(C) A loan evaluated according to OAR 461-145-0330; or

(D) An irrevocable trust evaluated according to OAR 461-145-0540.

(b) When a child is considered ineligible for CIIS due to a disquality-
ing transfer of assets, the parent or guardian and child must receive a notice
meeting the requirements of OAR 461-175-0310 in the same manner as if
the child was requesting services under OSIPM.

(3) INELIGIBILITY. A child is not eligible for CIIS if the child:

(a) Resides in a medical hospital, psychiatric hospital, school, sub-
acute facility, nursing facility, intermediate care facility for individuals with
intellectual or developmental disabilities, foster home, or other 24-hour res-
idential setting;

(b) Does not require waiver services or Community First Choice state
plan services as evidenced by a functional needs assessment;

(c) Has sufficient family, government, or community resources avail-
able to provide for his or her care; or

(d) Is not safely served in the family home as described in section
(1)(i) of this rule.

(4) TRANSITION. A child whose reassessment score on the behavior
criteria is less than 150 is transitioned out of CIIS within 90 days. The child
must exit from CIIS at the end of the 90 day transition period.

(a) When possible and agreed upon by the parent or guardian and the
services coordinator, CIIS may be incrementally reduced during the 90 day
transition period.

(b) The services coordinator must coordinate and attend a transition
planning meeting at least 30 days prior to the end of the transition period.
The transition planning meeting must include a CDDP representative, the
parent or guardian, and any other person at the request of the parent or
guardian.

(5) EXIT.

(a) CIIS may be terminated:

(A) At the oral or written request of a parent or guardian to end the
service relationship; or

(B) In any of the following circumstances:

(i) The child no longer meets the eligibility criteria in section (1) of
this rule;

(ii) The child does not require waiver services or Community First
Choice state plan services;

(iii) There are sufficient family, government, community, or alterna-
tive resources available to provide for the care of the child;

(iv) The child may not be safely served in the family home as
described in section (1)(i) of this rule;

(v) The parent or guardian either cannot be located or has not
responded after 30 days of repeated attempts by a services coordinator to
complete ISP development and monitoring activities and does not respond
to a notice of intent to terminate;

(vi) The services coordinator has sufficient evidence that the parent or
guardian has engaged in fraud or misrepresentation, failed to use resources
as agreed upon in the ISP, refused to cooperate with documenting expens-
es of CIIS funds, or otherwise knowingly misused public funds associated
with CIIS.

(vii) The child is incarcerated or admitted to a medical hospital, psy-
chiatric hospital, sub-acute facility, nursing facility, intermediate care facil-
ity for individuals with intellectual or developmental disabilities, foster
home, or other 24-hour residential setting and it is determined that the child
is not returning to the family home or is not returning to the family home
after 90 consecutive days; or

(viii) The child does not reside in Oregon.

(b) In the event CIIS are terminated, a written Notification of Planned
Action must be provided as described in OAR chapter 411, division 318.

(6) WAIT LIST. If the maximum number of children allowed on the
ICF/ID Behavioral Model Waiver are enrolled and being served, the
Department may place a child eligible for CIIS on a wait list. A child on the
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wait list may access other Medicaid-funded services or General Fund serv-
ices for which the child is determined eligible through the CDDP.

(a) The date of the initial completed application for CIIS determines
the order on the wait list. A child, who previously received CIIS that cur-
rently meets the criteria for eligibility as described in section (1) of this
rule, is put on the wait list as of the date the original application for CIIS
was complete.

(b) The date the application for CIIS is complete is the date that the
Department has the required demographic data for the child and a statement
of eligibility for developmental disability services.

(c) Children on the wait list are served on a first come, first served
basis as space on the ICF/ID Behavioral Model Waiver allows. A re-evalu-

ation is completed prior to entry to determine current eligibility.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 427.005, 427.007 & 430.215
Hist.: SDSD 12-2002, f. 12-26-02, cert. ef. 12-28-02; SPD 11-2009, f. 7-31-09, cert. ef. 8-1-
09; SPD 20-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 53-2013, f. 12-27-13. cert.
ef. 12-28-13; APD 31-2014(Temp), f. & cert. ef. 8-20-14 thru 2-16-15; APD 4-2015, f. 2-13-
15, cert. ef. 2-16-15

411-300-0130
Service Planning

(1) FUNCTIONAL NEEDS ASSESSMENT. A services coordinator
must complete a functional needs assessment using a person-centered plan-
ning approach initially and at least annually for each child to assess the
service needs of the child.

(a) The functional needs assessment must be conducted face-to-face
with the child and the services coordinator must interview the parent or
guardian, other caregivers, and when appropriate, any other person at the
request of the parent or guardian.

(b) The functional needs assessment must be completed:

(A) Within 30 days of entry into the CIIS program;

(B) Within 60 days prior to the annual renewal of an ISP; and

(C) Within 45 days from the date the parent or guardian requests a
functional needs reassessment.

(c) The parent or guardian must participate in the functional needs
assessment and provide information necessary to complete the functional
needs assessment and reassessment within the time frame required by the
Department.

(A) Failure to participate in the functional needs assessment or pro-
vide information necessary to complete the functional needs assessment or
reassessment within the applicable time frame results in the denial of serv-
ice eligibility. In the event service eligibility is denied, a written
Notification of Planned Action must be provided as described in OAR 411-
318-0020.

(B) The Department may allow additional time if circumstances
beyond the control of the parent or guardian prevent timely participation in
the functional needs assessment or reassessment or timely submission of
information necessary to complete the functional needs assessment or
reassessment.

(d) No fewer than 14 days prior to conducting a functional needs
assessment, the services coordinator must mail a notice of the assessment
process to the parent or guardian. The notice must include a description and
explanation of the assessment process and an explanation of the process for
appealing the results of the assessment.

(2) INDIVIDUAL SUPPORT PLAN.

(a) A child who is accessing waiver or Community First Choice state
plan services must have an authorized ISP.

(A) The ISP must be facilitated, developed, and authorized by a serv-
ices coordinator.

(B) The initial ISP must be authorized;

(i) No more than 90 days from the date of eligibility determination
made by the CDDP according to OAR 411-320-0080; or

(ii) No later than the end of the month following the month in which
the level of care determination was made.

(b) The services coordinator must develop, with the input of the child
(as appropriate), parent or guardian, and any other person at the request of
the parent or guardian, a written ISP prior to purchasing supports with CIIS
funds and annually thereafter that identifies:

(A) The service needs of the child;

(B) The most cost effective services for safely and appropriately
meeting the service needs of the child; and

(C) The methods, resources, and strategies that address the service
needs of the child;

(c) The ISP must include, but not be limited to:

(A) The legal name of the child and the name of the parent or
guardian of the child;
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(B) A description of the supports required that is consistent with the
support needs identified in the assessment of the child;

(C) The projected dates of when specific supports are to begin and
end;

(D) A list of personal, community, and alternative resources that are
available to the child and how the resources may be applied to provide the
required supports. Sources of support may include waiver services,
Community First Choice state plan services, other state plan services, state
general funds, or natural supports;

(E) The manner in which services are delivered and the frequency of
services;

(F) The maximum hours or units of provider services determined nec-
essary by a functional needs assessment and behavior criteria;

(G) Provider type;

(H) Additional services authorized by the Department for the child:

(I) Projected costs with sufficient detail to support estimates;

(J) The strengths and preferences of the child;

(K) Individually identified goals and desired outcomes of the child;

(L) The services and supports (paid and unpaid) to assist the child to
achieve identified goals and the providers of the services and supports,
including voluntarily provided natural supports;

(M) The risk factors and the measures in place to minimize the risk
factors, including back-up plans for assistance with support and service
needs;

(N) The identity of the person responsible for case management and
monitoring the ISP;

(O) The date of the next ISP review that, at least, must be completed
within 12 months of the previous ISP;

(P) A provision to prevent unnecessary or inappropriate services; and

(Q) Any changes in support needs identified through a functional
needs assessment and behavior criteria.

(d) An ISP must be reviewed with the parent or guardian prior to
implementation. The parent or guardian and the services coordinator must
sign the ISP. A copy of the ISP must be provided to the parent or guardian.

(e) The ISP must be understandable to the family and the people
important in supporting the child. An ISP is translated, as necessary, upon
request.

(f) Changes in services authorized in the ISP must be consistent with
needs identified in a functional needs assessment and behavior criteria and
documented in an amendment to the ISP that is signed by the parent or
guardian and the services coordinator.

(g) An ISP must be renewed at least every 12 months. Each new plan

year begins on the anniversary date of the initial or previous ISP.
Stat. Auth.: ORS 409.050
Stats. Implemented: ORS 427.005, 427.007 & 430215
Hist.: SDSD 12-2002, f. 12-26-02, cert. ef. 12-28-02; SPD 112009, . 7-31-09, cert. ef. 8-1-
09; SPD 20-2013(Temp), f. & cert. ef. 7-1-13 thru 12-28-13; SPD 53-2013, f. 12-27-13. cert.
ef. 12-28-13; APD 31-2014(Temp). f. & cert. ef. 8-20-14 thru 2-16-15; APD 4-2015, f. 213~
15, cert. ef. 2-16-15

411-300-0150
Scope of CIIS and Limitations

(1) CIIS are intended to support, not supplant, the naturally occurring
services provided by a legally responsible primary caregiver and enable the
primary caregiver to meet the needs of caring for a child on the ICF/ID
Behavioral Model Waiver. CIIS services are not meant to replace other
available governmental or community services and supports. All services
funded by the Department must be provided in accordance with the
Expenditure Guidelines and based on the actual and customary costs relat-
ed to best practice standards of care for children with similar disabilities.

(2) The use of CIIS funds to purchase supports is limited to:

(a) The service level for a child as determined by a functional needs
assessment and behavior criteria. The functional needs assessment deter-
mines the total number of hours needed to meet the identified needs of the
child. The total number of hours may not be exceeded without prior
approval from the Department. The types of services that contribute to the
total number of hours used include attendant care, skills training, hourly
relief care, and state plan personal care service hours as described in OAR
chapter 411, division 034; and

(b) Other services and supports determined by a services coordinator
to be necessary to meet the support needs identified through a person-cen-
tered planning process and consistent with the Expenditure Guidelines.

(3) To be authorized and eligible for payment by the Department, all
CIIS services and supports must be:

(a) Directly related to the disability of a child;

(b) Required to maintain the health and safety of a child;

(c) Cost effective;
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(d) Considered not typical for a parent or guardian to provide to a
child of the same age;

(e) Required to help the parent or guardian to continue to meet the
needs of caring for the child;

(f) Included in an approved ISP;

(g) Provided in accordance with the Expenditure Guidelines; and

(h) Based on the actual and customary costs related to best practice
standards of care for children with similar disabilities.

(4) When conditions of purchase are met and provided purchases are
not prohibited under OAR 411-300-0155, CIIS funds may be used to pur-
chase a combination of the following supports based upon the needs of a
child as determined by a services coordinator and consistent with a func-
tional needs assessment, initial or annual ISP, and the OSIPM or OHP Plus
benefits the child qualifies for:

(a) Community First Choice state plan services:

(A) Behavior support services as described in section (5) of this rule;

(B) Community nursing services as described in section (6) of this
rule;

(C) Environmental modifications as described in section (7) of this
rule;

(D) Attendant care as described in section (8) of this rule;

(E) Skills training as described in section (9) of this rule;

(F) Relief care as described in section (10) of this rule;

(G) Assistive devices as described in section (11) of this rule;

(H) Assistive technology as described in section (12) of this rule;

(I) Chore services as described in section (13) of this rule;

(J) Community transportation as described in section (14) of this rule;
and

(K) Transition costs as described in section (15).

(b) Home and community-based waiver services:

(A) Case management as defined in OAR 411-300-0110;

(B) Family training as described in section (16) of this rule;

(C) Environmental safety modifications as described in section (17)
of this rule;

(D) Vehicle modifications as described in section (18) of this rule;

(E) Specialized medical supplies as described in section (19) of this
rule;

(F) Special diet as described in section (20) of this rule; and

(G) Individual-directed goods and services as described in section
(21) of this rule.

(c) State Plan personal care services.

(5) BEHAVIOR SUPPORT SERVICES. Behavior support services
may be authorized to support a primary caregiver in their caregiving role
and to respond to specific problems identified by a child, primary caregiv-
er or a services coordinator. Positive behavior support services are used to
enable a child to develop, maintain, or enhance skills to accomplish ADLs,
TIADLs, and health-related tasks.

(a) A behavior consultant must:

(A) Work with the child and primary caregiver to identify:

(i) Areas of the family home life that are of most concern for the child
and the parent or 