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INFORMATION AND PUBLICATION SCHEDULE

General Information Locating Administrative Rules Unit Publications

The Administrative Rules Unit, Archives Division, Secretary of  The Oregon Administrative Rules Compilation and the Oregon
State publishes ti@regon Administrative Rules Compilatiand the Bulletin are available in electronic and printed formats. Electronic
Oregon Bulletin The Oregon Administrative Rules Compilation is versions are available through the Oregon State Archives Website at
an annual publication containing the complete text of the Oregon Ad-http://arcweb.sos.state.or.us Printed copies of these publications are
ministrative Rules at the time of publication. Tregon Bulletiris deposited in Oregon’s Public Documents Depository Libraries list-

a monthly publication which updates rule text found in the annual®d in OAR 543-070-0000 and may be ordered by contacting:
compilation and provides notice of intended rule action, ExecutiveAdministrative Rules Unit, Oregon State Archives, 800 Summer

Orders of the Governor and Opinions of the Attorney General. ~ Street NE, Salem, OR 97310, (503) 373-0701 - ext. 240,
Julie. A.Yamaka@state.or.us

Background on Oregon Administrative Rules 2002-2003 Oregon Bulletin Publication Schedule

The Oregon Attorney Generals Administrative Law Manual The Admini ive Rule Uni | i . d fil
defines “rule” to include “directives, standards, regulations or state-. e Administrative Rule Unit accepts rulemaking notices and fil-

ments of general applicability that implement, interpret or prescribeIngs Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon

law or policy or describe the agency’s procedure or practice require-State Archives, 800 Summer Street NE, Salem, Oregon 97310. To

X . expedite the rulemaking process agencies are encouraged to set the
ments.b OR‘? 183.310(8) At\lgenc;es may ?doggoaénend, re_pea{hO{ime and place for a hearing in the Notice of Proposed Rulemaking,
renumber rules, permanently or temporartly ( , ays),_u_smg €and submit their filings early in the month to meet the following pub-
procedures outlined in th@regon Attorney General's Administra- lication deadlines
tive Law ManualThe Administrative Rules Unit, Archives Division, '

Secretary of State assists agencies with the notification, filing and

publication requirements of the administrative rules process. Every Submission Deadline — Publishing Date
Administrative Rule uses the same numbering sequence of a 3 digit December 13. 2002 January 1. 2003
agency chapter number followed by a 3 digit division humber and January 15' 2003 Februargll 1’ 2003
ending with a 4 digit rule number. (000-000-0000) February 14’ 2003 March 1. 2003
; March 14, 2003 April 1, 2003
How to Cite April 15, 2003 May 1, 2003
Citation of the Oregon Administrative Rules is made by chapter %?13’81153; 22000033 J‘l]JlTle ]i %88?3’,
and rule number. Example: Oregon Administrative Rules, chapter July 15 '2003 Augus¥ 1’ 2003
164, rule 164-001-0005 (short form: OAR 164-001-0005). August 15’ 2003 September :,I. 2003
Understanding an Administrative Rule’s “History” Segtcet?bbeerr1155,22000033 N O\C/Jecr:[not?eerr 1122(?&?
November 14, 2003 December 1, 2003

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessi-
tate ongoing rulemaking. To track the changes to individual rules, Reminder for Agency Rules Coordinators
and organize the rule filing forms for permanent retention, the
Administrative Rules Unit has developed a “history” for each rule Each agency that engages in rulemaking must appoint a rules
which is located at the end of rule text. An Administrative Rule “his- coordinator and file an “Appointment of Agency Rules Coordinator”
tory” outlines the statutory authority, statutes being implemented andorm. ARC 910-1997, with the Administrative Rules Unit, Archives
dates of each authorized modification to the rule text. Changes arB1Vision, Secretary of State. Agencies which delegate rulemaking
listed in chronological order and identify the agency, filing number, 2Uthority to an officer or employee within the agency must also file

year, filing date and effective date in an abbreviated format. Ford “Delegati(?n OfR“'em?".‘ing Authqrity” form, ARC 915'1997'.“ is
example: “OSA 4-1993, f. & cert. ef. 11-10-93; Renumbered from the agency’s responsibility to monitor the rul_emaklng authority of
! ' Felected employees and to keep the appropriate forms updated. The

164-001-0005" documents a rule change made by the Oregon StaEdministrative Rules Unit does not verify agency signatures as part

@lrc':"eh? (OS.’Alggge .:"Sto“]{.lngtes }\Tat th'i""alsothfggtsh f"'(;‘?hfrorq of the rulemaking process. Forms ARC 910-1997 and ARC 915-1997
€ Archives in  itwas filed on November 10, and e 1ule, o available from the Administrative Rules Unit, Archives Division,

changes became effective on the same date. The rule was renumber§
cretary of State, 800 Summer Street NE, Salem, Oregon 97310.
by this rule change and was formerly known as rule 164-001-0005. y ¢

The most recent change to each rule is listed at the end of the Publication Authority
“history.”
Y The Oregon Bulletinis published pursuant to ORS 183.360(3).
Locating the Most Recent Version of an Copies of the complete text of permanent and temporary rules may
Administrative Rule be obtained from the adopting agency or from the Secretary of State,
Archives Division, 800 Summer Street, Salem, Oregon, 97310; (503)
The annual, boun@regon Administrative Rules Compilatioon- 373-0701.

tains the full text of all permanent rules filed through November 15

of the previous year. Subsequent changes to individual rules are list-

ed in the OAR Revision Cumulative Index which is published

monthly in theOregon Bulletin Changes to individual Administra-

tive rules are listed in the OAR Revision Cumulative Index by OAR

number and include the effective date, the specific rulemaking action

and the issue of th@regon Bulletinwvhich contains the full text of

the amended rule. Ti@regon Bulletirpublishes the full text of per-  © January 1, 2003 Oregon Secretary of State. Al rights reserved. Reproduction in
manent and temporary administrative rules submitted for publicationwhole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 02 - 25 * Preserve and protect the authority of each affected state, local

government, tribal government and federal agency.
IMPLEMENTING THE PROTOCOL GOVERNING SITING

AND PERMITTING OF INTERSTATE ELECTRIC TRANS- To implement this review process, the Oregon Energy Facility Sit-
MISSION LINES ing Council and other Oregon review agencies shall adopt the fol-
lowing elements as part of a joint, coordinated review of specific pro-

Because recent changes to transmission access requirements hajssed interstate transmission facilities:

created a more regional electric power market in the western U.S.,

and » The Administrator of the Energy Resources Division, Oregon
Office of Energy (OOE) will participate in a Project Team made

Because states have generally exercised authority to site electric up of representatives of each state to coordinate the review of the

transmission lines, and expanding wholesale electricity markets point proposed project.

out the need for closer cooperation between states and federal agen-

cies, tribal governments and local governments in the efficient per- * The reviewing Oregon agencies shall notify OOE of any analy-

mitting and siting of new interstate transmission lines, and sis related to need for the project, and OOE shall use this infor-
mation in any review of need for the proposed facility done by the

Because a protocol has been established to enable affected statesProject Team.

local governments, federal agencies and tribal governments to par-

ticipate in a systematic, coordinated, joint review of interstate trans- * The reviewing Oregon agencies shall, to the extent practicable,

mission lines in the western U.S., and participate in joint activities, a system of record keeping, planning,
evaluating and monitoring the proposed transmission facility.

Because it is the intent of the Western Governors to work with affect- o ] o ]

ed states, local governments, federal agencies and tribal governments® The reviewing Oregon agencies shall participate in the prepara-

to expedite the siting and construction of needed transmission facil- tion and review of environmental assessments and impact state-

ities to better ensure an adequate, affordable and reliable electricity Ments, evaluation of project impacts, public involvement efforts,
supply to western consumers, and project construction and operation monitoring and any other activ-

ities necessary to determine compliance with applicable require-
Because a coordinated review of proposed interstate transmission ments, and
facilities will better serve interstate needs, enable the construction of o ) ]
needed transmission and ensure the public interest is protected, as® The reviewing Oregon agencies shall, to the extent practicable,
long as it is linked with pro-active regional transmission planning  COMPly with timelines, information requests, procedures and poli-

considering both transmission and non-transmission alternatives and €i€s of the Project Team established under the Protocol Govern-
appropriate systems of financing, and ing the Siting and Permitting of Interstate Electric Transmission

Lines in the Western United States.
Because a Memorandum of Understanding has been entered into .
between the U.S. Department of Energy, U.S. Department of the InteP0ne at Salem, Oregon this 1st day of December, 2002
rior, U.S. Department of Agriculture, U.S. Environmental Protection
Agency, Council on Environmental Quality and the Western Gov-

ernors’ Association regarding Energy Development and Conserva-

/s/ John A. Kitzhaber
John A. Kitzhaber, M.D

tion in the Western United States, signed in 2001. GOVERNOR
THEREFORE, IT IS ORDERED AND DIRECTED: ATTEST:

That when an interstate electric transmission facility going through /s/ Bill Bradbury

Oregon is proposed, the Oregon Energy Facility Siting Council and Bill Bradbury

other Oregon agencies that have a role in environmental siting and SECRETARY OF STATE

permitting will:
EXECUTIVE ORDER NO. 02 - 26

« Create an efficient environmental review process that results in
documents that can be shared and used by all entities with juris([;E-rER'w”\‘ATION OF A STATE OF DROUGHT EMER-

diction in the siting and permitting process, ENCY IN CURRY COUNTY DUE TO CONDITIONS
CAUSED BY DROUGHT AND LOW WATER CONDITIONS.
« Establish and periodically review, joint time lines for the conduct

and timely completion of the review process and regulatory deci-Under ORS 401.055, | find that the weather pattern, ongoing drought

sions, and low water conditions in Curry County have the imminent poten-
tial for causing a natural and economic disaster of catastrophic pro-

« Establish a common understanding of the information needsportions. The projected outlook will not significantly alleviate the

regulatory requirements and public interest issues prior to the envicurrent conditions, and it is anticipated that those conditions will con-

ronmental review process, tinue to worsen. This will have profound consequences on the coun-
ty’s agricultural and natural resources, as well the likelihood for stark

« Eliminate duplication of pre-application, scoping and permit energy and economic impacts.

review meetings among participating state, local, tribal and fed-

eral authorities, State agencies including the Department of Agriculture, the Depart-
ment of Water Resources, and Oregon Emergency Management are

* Create an understandable, streamlined review process that isddressing the current conditions.

structured, user friendly and predictable, ] o o )
A timely response to this situation being vital to the well being and

* Provide for early notification and sharing of information among economic security of the citizens and businesses of Curry County |
affected states, local governments, federal agencies, tribal govam therefore declaring a “state of drought emergency” and directing
ernments and project sponsors, and the following activities:
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EXECUTIVE ORDERS

ITIS HEREBY ORDERED AND DIRECTED: cultural and natural resources, as well the likelihood for stark eco-

. o . nomic impacts.
I. The Oregon Department of Agriculture is directed to coordinate

and provide assistance in seeking federal resources available ttate agencies including the Department of Agriculture, the Depart-
mitigate conditions and effect agricultural recovery. ment of Water Resources, and Oregon Emergency Management are

L ) addressing the current conditions.
Il. The Department of Water Resources is directed to coordinate

and provide assistance and regulation it determines necessary i timely response to this situation being vital to the well being and
accordance with ORS 536.700 to 536.780 economic security of the citizens and businesses of Coos County |

) - . am therefore declaring a “state of drought emergency” and directing
Ill. The Office of Emergency Management is directed to coordi- the following activities:

nate and assist as needed with assessment and mitigation activi-
ties to address current and projected conditions. IT IS HEREBY ORDERED AND DIRECTED:

IV. All other departments are directed to coordinate with the above | The Oregon Department of Agriculture is directed to coordinate
agencies and to provide appropriate state resources as determined,nq provide assistance in seeking federal resources available to

essential to assist affected political subdivisions. mitigate conditions and effect agricultural recovery.

Done at Salem, Oregon this 1st day of December, 2002 Il. The Department of Water Resources is directed to coordinate

and provide assistance and regulation it determines necessary in

s/ John A. Kitzhaber accordance with ORS 536.700 to 536.780

John A. Kitzhaber, M.D

GOVERNOR Ill. The Office of Emergency Management is directed to coordi-
nate and assist as needed with assessment and mitigation activi-

ATTEST: ties to address current and projected conditions.
/s/ Bill Bradbury IV. All other departments are directed to coordinate with the above
Bill Bradbury agencies and to provide appropriate state resources as determined
SECRETARY OF STATE essential to assist affected political subdivisions.

EXECUTIVE ORDER NO. 02 - 27 Done at Salem, Oregon this 1st day of December, 2002

DETERMINATION OF A STATE OF DROUGHT EMER-
GENCY IN COOS COUNTY DUE TO CONDITIONS
CAUSED BY DROUGHT AND LOW WATER CONDITIONS.

/s/ John A. Kitzhaber
John A. Kitzhaber, M.D

GOVERNOR
Under ORS 401.055, | find that the weather pattern, ongoing drought
and low water conditions in Coos County have the imminent poten- ATTEST:
tial for causing a natural and economic disaster of catastrophic pro-
portions. The projected outlook will not significantly alleviate the /s/ Bill Bradbury
current conditions, and it is anticipated that those conditions will con- Bill Bradbury
tinue. This will have profound consequences on the county’s agri- SECRETARY OF STATE
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OTHER NOTICES

CHANCE TO COMMENT ON... time, and location of any public meeting would be published in this
PROPOSED NO FURTHER ACTION publication.
UNION PACIFIC RAILROAD BARNES YARD SITE THE NEXT STEP: DEQ will consider all public comments
IN PORTLAND, OREGON received by the January 31, 2003 deadline. The DEQ Director will
make a final decision on the no further action after consideration of
COMMENTS DUE: January 31, 2003 _ public comments. The final decision will be announced in a press
PROJECT LOCATION: Union Pacific Railroad Barnes Yard release.
Facility, 10627 North Swift Court, Portland, Oregon ACCESSIBILITY: Please notify DEQ of any special physical or

PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.320,,her accommodations you may need due to a disability, language
and Oregon Administrative Rules, OAR 340-122-100, the Depart-5ccommodations, or if you need copies of written materials in an
ment of Environmental Quality (DEQ) requests public comment on gyemative format (e.g., Braille, large print, etc.). To make these

its proposal for no further action regarding soil and groundwater Con'arrangements contact DEQ Public Affairs at (503) 229-5317
tamination at the Union Pacific Railroad Barnes Yard site, removal ' '

of the site from the confirmed release list, and termination of the Let-

ter Agreement with DEQ. A CHANCE TO COMMENT ON...

HIGHLIGHTS: The Union Pacific Railroad Barnes Yard site is a PROPOSED APPROVAL OF CLEANUP

one mile long railroad switching yard located in north Portland AT THE COLUMBIA COUNTY TRANSFER STATION

between Columbia Boulevard and the Wapato Wetlands. The primary

concern for the site was the potential for migration of hazardous subCOMMENTS DUE: February 4, 2003

stances to the Wapato Wetlands. The investigation at the site inclulPROJECT LOCATION: 2285 Gable Road in St Helens, Oregon

ed several phases of soil and groundwater sampling in both targePROPOSAL: The Oregon Department of Environmental Quality

ed locations and the yard in general. The targeted locations includePEQ) proposes to approve a cleanup of petroleum hydrocarbon-

the locomotive ready track, the underground stormwater storage tanisontaminated soils at the Waste Management Columbia County

the locations of two historical fuel spills and surface water drainageTransfer Station (CCTS) located at 2285 Gable Road in St Helens,

ditches. Samples were analyzed for total petroleum compound©regon.

(TPH), metals, volatile organics, PAHs and semi-volatile organics. BACKGROUND: The CCTS began operations as a garbage trans-

The potential for migration to the Wapato Wetlands of contamina-fer station in 1984. The transfer station receives household wastes

tion from soils found in the ready track area with TPH concentrationsfrom commercial operators and residences. The majority of the

greater than 10,000 mg/kg remained the only concern for the site folgarbage is deposited inside the building, sorted if possible, and pre-

lowing the initial sampling events. pared for shipping to the landfill. Recycling areas are available for
The following was concluded from the focused investigation in the waste oil, cardboard, metals, batteries, and tires. Collection of haz-

ready track area: the groundwater flows away from, rather tharardous waste(s) is not allowed under the solid waste permit for the

towards, the wetlands and the areas of soil contamination with confacility.

centrations greater than 10,000 mg/kg are limited and not continuHIGHLIGHTS: Petroleum hydrocarbon contaminated soil was dis-

ous, reducing the potential for mobility. Union Pacific Railroad covered during the upgrading of the waste oil above-ground storage

requested that the contaminated soils be left in place to protect tractank and secondary containment system in 2000. 30-cubic yards of

stability. DEQ concluded that, if no additional contamination was soil and rock were excavated in the vicinity of the AST, and trans-

released in the area, the existing contamination could remain in placgorted off-site for disposal. Confirmation sampling from the soil

without compromising public health and the environment. An removal and additional investigations indicate that the residual petro-

upgrade of the ready track area has been completed. The upgragi€um contamination and low concentrations of volatile organic com-

included decommissioning the underground stormwater storage tankyounds in soil and perched water does not pose an unacceptable risk

vacuuming the ready track surface and installing a polyester pad sygp human health or the environment. The No Further Action deter-

tem to replace the existing ready track drip collection system. Anmination DEQ proposes will state that in the unlikely event that the

operation and maintenance plan is in effect. Because the ready tragksidual contamination is excavated; the contaminated soil will be

area has been upgraded to minimize future releases, DEQ is PrQsroperly managed and disposed.

posing no further action at the site. HOW TO COMMENT: You may review the project file, by

HOW TO COMMENT: A December 9, 2002 Staff Memorandum  5556intment, at DEQ’s Northwest Region Office, 2020 SW 4th Ave,
contains a detailed description of DEQ's proposed NFA. This Staffgyjite 400 in Portland beginning January 2, 2003. To schedule an

Memorandum along with other documents in the site file and adm'”'appointment, call (503) 229-6729. Written comments should be sent

istrative record, are available for public review (by appointment at; 1o Bruce Brod ; ;

\ h ) . y-Heine, project manager, at DEQ, Northwest
DEQ's Northwest Region Offl_ce, 2020 SW F_ourth Aven_ue, Suite Region, 2020 SW 4th Ave, Suite 400, Portland, Oregon 97201 by
400, Portlan(_j, Oregon). Appointments to review these files can beT:ebruary 4, 2003. A public meeting will be held to receive verbal
rr;%doesbgzcgalsllzgfos-229-6729, toll free at 1-800-452-4011, or TTY comments if requested by 10 or more people or by a group with a
at SbS-229- : . ) membership of 10 or more.

Written comments must be received by 5:00 PM on January 31, = \EXT STEP: DEQ will consider all public comments
2003. Please send written comments to: received. DEQ will then make a final decision regarding the soil

Deborah Bailey
Project Manager cleanup and NFA.

DEQ Northwest Region

2020 SW Fourth Avenue, Suite 400 PUBLIC NOTICE

Portland, OR 97201-4987 PROPOSED APPROVAL OF CLEANUP
Fax: 503-229-6945 AT FORMER CATTLE DIP STATION
E-Mail: bailey.deborah.a@deq.state.or.us KLAMATH MARSH NATIONAL WILDLIFE REFUGE
Specific questions regarding the proposed no further action should KLAMATH COUNTY, OREGON

be directed to Ms. Bailey at 503-229-6811 or the toll free or TTY

numbers above. A public meeting will be held to receive verbal com-COMMENTS DUE: January 31, 2003

ments if requested by 10 or more persons, or by a group with a menPROJECT LOCATION: Approx. 1/2 mile south of Military Cross-
bership of 10 or more. A separate public notice announcing the dateéng Road and Silver Lake Hwy

Oregon Bulletin ~ January 2003: Volume 42, No. 1
6



OTHER NOTICES

PROPOSAL: The Department of Environmental Quality (DEQ) is HOW TO COMMENT: The staff memorandum and other files will
proposing to approve cleanup actions at the former cattle dip statioibe available for public review beginning Thursday, January 2, 2003.
(site). The site is located approximately 1/2 mile south of the inter-To schedule an appointment to review the site files call (503) 229-
section of Military Crossing Road and Silver Lake Highway. The site 6729. The DEQ project manager is Mark Pugh (503) 229-5587. Writ-
is located in the southwest quarter of Section 19, Township 30 Soutlten comments should be sent to the project manager at the Depart-
Range 10 East, in Klamath County. The site consists of approxiinent of Environmental Quality, Northwest Region, 2020 SW 4th
mately 5 acres of the total 40,576 acres of the Klamath MarshAve., Suite 400, Portland, OR 97201 by Monday, February 3, 2003.
National Wildlife Refuge. A public meeting will be held to receive verbal comments if request-
HIGHLIGHTS: The DEQ Voluntary Cleanup Program has ed by 10 or more people or by a group with a membership of 10 or
reviewed results of the remedial actions performed during the summore.
mer of 2002 at the site. Atotal of 607.1 tons of soil contaminated withTHE NEXT STEP: DEQ will consider all public comments and
DDD, DDE, DDT, and/or toxaphene above 75 ppm was excavateddEQ’s Northwest Region Cleanup Manager will make and publish
from the site and transported to Beatty, Nevada for treatment by thetthe final decision after consideration of these comments.
mal desorption. Approximately 1,300 cubic yards of soil with con-
centrations between 1 ppm and 75 ppm were placed in the excava-
tion at a minimum depth of 3 feet below the original grade. A total
of six feet of clean soil was placed over the excavation, raising the
grade three feet above the original level. The cap has been seeded and
will be evaluated over the next year to insure the vegetation is estab-
lished. Since the cap is an institutional control, the site will remainprROJECT LOCATION: 2100 NW Front Avenue, Portland, Ore-
listed on the Confirmed Release List and Inventory List for tracking. gop,
The site is also listed on CERCLIS (ldentification No. OR ~pyrsyant to Oregon Revised Statute (ORS) 465.320, the Oregon
0002363299) which provides additional tracking of remedial pepartment of Environmental Quality (DEQ) is issuing this notice
actions performed at the site. _ regarding the amendment of the Record of Decision (ROD) for the
HOW TO COMMENT: The project file may be reviewed by port of Portland Terminal 1 South facility. Notice of the proposed
appointment at DEQ's Eastern Regional Office at 700 SE Emigrantamendment was published on November 1, 2002. A public comment
Suite #330, Pendleton, OR 97801. To schedule an appointment tgeriod began November 1, 2002 and ended on December 2, 2002.
review the file or to ask questions, please contact Katie Robertsofg comments were received.
at (541) 278-4620. Written comments should be sent by January 3JAMENDMENT: DEQ amended the ROD to revise soil cleanup lev-
2003 to Katie Robertson, Project Manager, at the address listed|s for polycyclic aromatic hydrocarbons (PAHSs) to reflect risks to
above. ~urban residents consistent with the planned future use of the Termi-
Upon written request by ten or more persons or by a group with &hal 1 South (T1S) property. The amended remedial action is con-
membership of 10 or more, a public meeting will be held to receivesjdered protective of human health and the environment, effective,

NOTICE OF AMENDED ENVIRONMENTAL
CLEANUPACTION
PORT OF PORTLAND TERMINAL 1 SOUTH
2100 NW FRONT AVENUE, PORTLAND, OREGON

verbal comments. ) ) ) permanent, implementable, and cost-reasonable and therefore, meets
THE NEXT STEP: DEQ will consider all public comments  the requirements of the Oregon Environmental Cleanup Laws.
received before issuing a record of decision for the site. INFORMATION: The ROD amendment and the administrative
record for the site are available for public review by appointment at
PROPOSED APPROVAL OF SOIL CLEANUP DEQ'’s Northwest Region Office. To schedule an appointment call

(503) 229-6729. For additional information, contact DEQ Project
Manager, Rod Struck at (503) 229-5562 or by email at rodney.struck
@deq.state.or.us.

AT THE UNION PACIFIC RAILROAD (UPRR)
SOIL PILE SITE, PORTLAND, OREGON

COMMENTS DUE: February 3, 2003

right-of-way between McLoughlin Avenue (99E) and Eastmoreland FOR THE CASCADE PLATING & MACHINE SITE

Golf Course, Portland, Oregon.

PROPOSAL: The Oregon Department of Environmental Quality PROJECT AND LOCATION: Cascade Plating & Machine
(DEQ) proposes approval of the cleanup of petroleum- and poly(CP&M), 3790 Cross Street in Eugene, Oregon

chlorinated biphenyl (PCB)-contaminated soil at the site. NOTICE: The Oregon Department of Environmental Quality
HIGHLIGHTS: The UPRR site consists of an approximately 3000 (DEQ) is providing public notice that DEQ has issued a Record of
foot by 100 foot strip of land on the west side of the existing rail track Decision (ROD) for the Cascade Plating & Machine site. DEQ is the
where a total of six soil/debris piles originating from the Brooklyn regulatory agency that helps protect and preserve Oregon’s envi-
Yard Rail Switching formerly were stockpiled. Contaminants detect-ronment. DEQ is responsible for protecting and enhancing Oregon’s
ed in the piles include total petroleum hydrocarbons and associatedater and air quality, for cleaning up spills and releases of hazardous
constituents, PCBs and lead. Four of the piles, with a total volumematerials, and for managing the proper disposal of hazardous and
of about 32,000 cubic yards, were located north of Bybee Boulevargolid wastes. One way DEQ does this is by requiring responsible par-
and were properly characterized and disposed off-site. The remairties to clean-up contaminants to certain levels. These levels are based
ing two piles are located south of Bybee Boulevard. Testing of thesen the risk to human health and the environment and they depend on
piles, and in underlying soil, showed they did not pose a risk tothe land use and the activities that take place in the area affected. The
human health or the environment. An ecological risk evaluation wasROD describes the environmental concerns at the site, and outlines
also conducted to assess possible impacts to ecological receptorstine cleanup, or remedy actions, at the site. The ROD was signed by
the Crystal Springs Creek area through soil runoff from the piles and>EQ on November 1, 2002.

adjacent areas. PCBs were detected in soil contained within a smalIGHLIGHTS: CP&M has been operating at this location since
drainage leading to the creek, below levels of concern for humarapproximately 1969. The site experienced a release of chromic acid
health, but above ecological screening levels. UPRR conducted a sqilating solution at some undetermined time prior to May 1989. The
removal to address this contamination. Confirmation samplingsuspected cause of the release was a faulty exhaust fume/air scrub-
showed that the remaining soil was within acceptable limits for pro-ber, as well as a leaking concrete containment structure for an elec-
tection of ecological receptors. troplating tank
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OTHER NOTICES

The contaminant of concern is chromium. Chromium VI is listed 2001. The samples have been collected and the WRD records for
by the EPA as a Group A carcinogen (known human carcinogen). ltvell logs have been submitted. The Department is currently review-
is considered carcinogenic if it is inhaled. Inhalation of chromium ing this data. In addition, the area along the western portion of the
VI particulates causes respiratory cancer and can cause other nasade has been paved.
damage. Research studies on oral exposure to chromium VI indicat€ OMPLIANCE HISTORY: The DEQ’s “facility profilers” Web-
adverse effects only when very high exposure concentrations wersite (http://deql2.deq.state.or.us/fp20/) does not indicate any con-
reached. cerns with compliance. However, the Lane Regional Air Pollution

Most of the highly contaminated soil (i.e., hot spots) was removedAuthority (LRAPA) stated that CP&M has had compliance problems
from the site. This removed a major source of contaminants leachin relation to their air quality permit. In 1993, they were issued a
ing to the groundwater, and reduced the health risk posed by soil andotice of civil penalty due to failure to submit a plan. In 1997 they
dust. The extraction of chromium from the groundwater occurred asvere issued a notice of non-compliance for failure to perform test-
part of the groundwater pump and treat system that operated froring to demonstrate compliance with 40 CFR 6.342; failure to demon-
1992 until 1999. During that time over 6.5 million gallons of ground- strate compliance with chromium plating maximum requirements;
water containing over 179 pounds (Ibs.) of chromium were and recordkeeping problems. A stipulated final order was issued to
removed from the shallow aquifer, treated, and discharged to the Citpddress the non-compliance.
of Eugene Publicly Owned Treatment Works. However, some of theVHO IS AFFECTED? Property owners and residents in the vicin-
highly contaminated soil remains since it was too close to, or underity of the existing facility.
neath, the building. WHAT SIMILAR ACTIVITIES TAKE PLACE IN THE

A Record of Decision is a document that describes the humatVICINITY OF THE FACILITY? There are approximately twen-
health and environmental concerns at a site and identifies the seledly other sites on DEQ’s “facility profilers” Website (http://
ed remedy, or cleanup actions, for addressing these concerns. Humaeq12.deq.state.or.us/fp20/) that are within _ mile radius of this site.
health and environmental concerns at the site include chromium conHowever, this Website does not include air quality permits, which are
taminated soil and groundwater. The details of the selected remedynder the jurisdiction of LRAPA. The area is a mix of residential,
specified in the ROD consist of multiple components. As requiredindustrial, and commercial land use within this _ mile area.
by ORS 465.320, DEQ invited public comment on the proposedWHAT LEGAL REQUIREMENTS APPLY? Oregon Adminis-
cleanup action in May 2001. No comments were received. trative Rules in Division 122 establish the need for certain removal

The selected remedy includes a combination of institutional con-and remedial action, if necessary, to assure public health, safety and
trols and a year of follow up groundwater monitoring after the pumpwelfare, and the environment in the event of a release of a hazardous
and treat system was discontinued. The institutional controls includesubstance.
requirements that soils containing chromium above acceptable levWwWWHAT HAPPENS NEXT? DEQ will review the monitoring report,
els (i.e. 1,600 ppm) in the area beneath the plating room and alongnd based on the review, may issue a conditional “no further action”
the western portion of the property be avoided by workers (i.e.letter. Prior to the issuance of this letter, DEQ will issue another pub-
paved) and that the area remains industrial land use in the future. Fuli€ notice with a request for comments on this proposed action.
thermore, it prohibits the installation or use of water supply wells onFOR ADDITIONAL INFORMATION: The ROD, as well as other
the site. pertinent documents concerning the CP&M site, are available for

In addition, the selected remedy requires that the records of theublic review at the address listed below:

Water Resources Department (WRD) be reviewed to determine DEQ, Western Region-Eugene Office

whether any new wells have been installed within the locality of 1102 Lincoln Street, Suite 210,

facility. WRD records will be reviewed by CP&M every five years  Eugene, OR 97401

for a period of ten years thereafter. CP&M will report the results of For public transit information: the DEQ office is three blocks west
this record review to DEQ. of the LTD main downtown Eugene bus station off of 11th St. File

The year of groundwater monitoring must ensure that site-relatedeviewing hours are from 8:00 a.m. until 4:00 p.m., Monday through
contaminants are not migrating off-site at concentrations that mayFriday, except on holidays.
pose a risk to nearby residents (e.g., greater than 2.6 ppm chromi-Contact the file specialist at (541) 686-7838, (TTY) (541) 687-
um), and the on-site source area does not exceed 6.5 ppm, which wa03, (Fax) (541) 686-7551, or 1-800-452-4011 (toll-free in Oregon)
considered protective of human health and the environment. DEQor an appointment. DEQ is committed to accommodating people
has chosen 2.6 ppm chromium as the appropriate site-specifiwith disabilities. Please notify DEQ of any special physical or lan-
cleanup levels because groundwater within the locality of facility is guage accommodations or if you need information in large print,
used for irrigation and recreational use and not for drinking. Braille or another format. For additional information or if you have

Several of the remedial components specified in the ROD havejuestions regarding this site, contact the DEQ project manager, Tere-
been implemented. CP&M initiated the required one year of ground-sa Danovich, at (541) 686-7838 ext. 273 or by email at danovich.tere-
water monitoring after DEQ prepared the Staff Report in April of sa.m@deq.state.or.us.
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NOTICES OF PROPOSED RULEMAKING

Notices of Proposed Rulemaking and Proposed Address: Board of Licensed Professional Counselors and Therapists,
Rulemaking Hearings 3218 Pringle Rd. SE, Suite 160, Salem, OR 97302-6312
Telephone:(503) 378-2216

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties re_asona_bl_e opportunity to submit data or Board of Massage Therapists
views on proposed ru[emaklng activity. 'To expedite the rulemak!ng . Chapter 334
process, many agencies have set the time and place for a hearing in —
the Notice. Copies of rulemaking materials may be obtained from theStat. Auth.: ORS 183, 687.121 & SB 1127
Rules Coordinator at the address and telephone number listed belo®tats. Implemented:
Public comment may be submitted in writing directly to an agency Proposed AmendmentsRules in 334-010, 334-001-0060
or presented orally or in writing at the rulemaking hearing. Written Last Date for Comment: 1-21-03
comment must be submitted to an agency by 5:00 p.m. on the Lastummary: A meeting was held on November 7, 2002 for public
Day for Comment listed below. Written and oral comments may becomment concerning the notice of proposed rulemaking. The rule
submitted at the appropriate time during a rulemaking hearing as outthanges are housekeeping, CEU changes and fee additions.
lined in OAR 137-001-0030. Rules Coordinator: Michelle Sherman
A public rulemaking hearing may be requested by 10 or more peoAddress:Board of Massage Therapists, 3218 Pringle Rd. SE, Suite
ple or by an association with 10 or more members. Agencies mus€20, Salem, OR 97302
receive requests for a public rulemaking hearing in writing by the T€lephone:(503) 365-8657
Last Date for Comment as printed in the Notice of Proposed Rule- .
making in theOregon Bulletin If sufficient hearing requests are Board of Naturopathic Examiners
received by an agency, the notice of the date and time of the rule- Chapter 850
making hearing must be published in the Oregon Bulletin at least 145tat. Auth.: ORS 685.125

days before the hearing. Stats. Implemented:ORS 685.100
ssescseesee ) Proposed Adoptions:850-010-0195
Board of Chiropractic Examiners Last Date for Comment: 1-22-03
Chapter 811 Summary: This rule with clarify the requirements of renewal for

Stat. Auth. ORS 634, 58 Rules Goordinator: Anne Walsh
Stats. Implemented:ORS 684.150 - ' X .
Proposed Amendments811-010-0095, 811-015-0010, 811-035- Ad_dress. Board of Naturopathic Examiners, 800 NE Oregon St. -
0001, 811-035-0005 Suite 407, Portland, OR 97232

Telephone:(503) 7341-4045

ececccccoe

Board of Nursing

Last Date for Comment: 1-16-03
Summary: 811-010-0095: Removes reference to the Oregon Chi-
ropractic Practice and Utilization Guidelines (OCPUG) from the Peer

Review section. 811-015-0010: Removes reference to OCPUG from Chapter 851

the Excessive Treatment section. 811-035-0001: Removes referendgate: Time: Location:

to OCPUG from the Definitions section. 811-035-0005: Removes2-13-03 9am. 800 NE Oregon St.
reference to OCPUG from the Duties and Obligations of Chiropractic Rm. 120-C

Portland, OR 97232
Hearing Officer: Rolf Olson, Board President
Stat. Auth.: ORS 678.385
Stats. Implemented:ORS 678.375 & 678.385
Proposed Amendments851-050-0131
Last Date for Comment: 2-13-02, 9 a.m.
Summary: The Board is authorized by ORS 678.385 to determine

Physicians to Their Patients section.

Rules Coordinator: Dave McTeague

Address: Board of Chiropractic Examiners, 3218 Pringle Rd. SE -
Suite 150, Salem, OR 97302-6311

Telephone:(503) 378-5816, ext. 23

ecccccccos

Board of Licensed Professional Counselors and Therapists

by rule and revise periodically the drugs and medicines to be includ-
Chapter 833 . : e
_ - ed in the formulary that may be prescribed by a nurse practitioner act-
Date: Time: Location: ing under ORS 678.375, including controlled substances listed in
2-21-03 1:30-2:30 1st FIr. Conference Rm. Schedules II, 1, Il N, IV and V. The amendments add the Novem-
gillgmprggle Rd. SE, #160 ber and December 2002 and January 2003 updates to Drug Facts and

. S Comparisongo the formulary, with specific drugs proposed for
Hearing Officer: Julia M. Cooley inclusion or deletion. The Board may also petition to add currently

Stat. Auth.;: ORS 675.715 & 675.785 o
excluded drugs to the Nurse Practitioner formulary.
Stats. Implemented:ORS 183.335, 183.341, 675.715 & 675.785  xayxiliary aids for persons with disabiliies are available upon

Proposed Amendments833-020-0015, 833-020-0040, 833-020- advance request.

0060, 833-020-0090, 833-020-0111, 833-025-0001, 833-025-0005Ryles Coordinator: KC Cotton

833-025-0006, 833-040-0001, 833-040-0010 Address: Board of Nursing, 800 NE Oregon St. - Suite 465, Port-
Proposed Repeals833-020-0130 land, OR 97232-2162

Last Date for Comment: 2-21-03 Telephone:(503) 731-4754

Summary: Amendments update rules to extend pre-internship hour

credits to applicants; to permit more graduate level post-degree supae- Time: Location:

plemental training; to eliminate redundancy in describing our grad-2-13-03 9am. 800 NE Oregon St.
uate degree standards; to eliminate a conflict between clock and cred- Rm. 120

it hour requirements; to reflect changes in the computerized LPC and (Willamette River Suite)
LMFT tests, and clarify exam procedures. The changes have no fis- Portland, OR 97232
cal impact. Hearing Officer: Rolf Olson, Board President
*Auxiliary aids for persons with disabilities are available upon Stat. Auth.: ORS 678.021 & 678.031

advance request. Stats. Implemented:ORS 678.021 & 678.031

Rules Coordinator: Julia M. Cooley Proposed Adoptions:851-031-0085
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NOTICES OF PROPOSED RULEMAKING

Proposed Amendments851-031-0005, 851-031-0006, 851-031- Department of Consumer and Business Services,
0010, 851-031-0030, 851-031-0045, 851-031-0060, 851-031-0070, Insurance Division

851-031-0080, 851-031-0086, 851-031-0090 Chapter 836

Proposed Repeals851-031-0025 Date: Time: Location:

Last Date for Comment: 2-13-02, 9 a.m. 1-29-03 9:30 a.m. Conference Rm. F
Summary: These rules establish the standards for licensure of Reg- 350 Winter St. NE

istered Nurses and Licensed Practical Nurses. These rules refine the Salem, OR

general eligibility, limits on eligibility, and requirements for licen- Hearing Officer: Lewis Littlehales
sure of Registered Nurses and Licensed Practical Nurses. Stat. Auth.: ORS 731.244 & 746.135
A rule hearing was held in November 2002 regarding these rulesStets: Implemented:ORS 746.135
however the rules were never filed as permanent. Since that tim ’roposed Adoptlons:83§-051-0700
additional information regarding the section on transcripts has bee ast Date for Comment: 2-7-03

. : ummary: This rulemaking proposes to adopt a standard authori-
brought to the attention of the Board. Therefore a new hearing Was_ion form to be used by insurers and other persons that ask appli-

set and time for public cor_nment_ extended. . . . cants for insurance to take a genetic testi in connection with the appli-

_ These rules propose elimination of the transcript section and ineants. |nsurers and other persons that use genetic esting are required
lieu of that a Board policy will be developed. No other significant py statute to reveal the use of the test to applicants and to obtain their
changes have been made since the November 2002 rule hearing.specific authorization. Legislation enacted in 2001 requires the
*Auxiliary aids for persons with disabilities are available upon pjrector of the Department of Consumer and Business Services to

advance request. prescribe the authorization form. The authorization form requirement
Rules Coordinator: KC Cotton primarily applies to life insurance becuase genetic testing is pro-
Address: Board of Nursing, 800 NE Oregon St. - Suite 465, Port- hibited in connection with health insurance coverage.
land, OR 97232-2162 *Auxiliary aids for persons with disabilities are available upon
Telephone:(503) 731-4754 advance request.
Rules Coordinator: Sue Munson
Department of Agriculture Address: Department of Consumer and Business Services, Insurance
Chapter 603 Division, 350 Winter St. NE - Suite 440-1, Salem, OR 97301
i S Telephone:(503) 947-7272

Date: Time: Location:
1-27-03 7p.m. Scandia Hall Department of Environmental Quality

175 W 5th St. Chapter 340

Junction City, OR 97448 -
1-29-03 7 p.m. Lorane Grange Hall Date: Time: Location:

80342 Old Lorane Rd. 1-21-03 2p.m. Salem Public Library

Lorane, OR 97451 Loucks_Auditoriu_m
Hearing Officer: Lynda Horst 1-22-03 10 a.m. Mseg]fglrlljn g(geucatlon Center
Stat. Auth.: ORS 561.190, 561.191, 568.900 - 568.933; Other 1-24-03 10 a.m. Bend F;UbliC Library
Auth.:OAR 603-090 Brooks Resources Room
Stats. Implemented:ORS 568.900 - 568.933 Hearing Officer: Jim Billings, Andy Ullrich, Walt West
Proposed Adoptions: 603-095-2600, 603-095-2620, 603-095- Stat. Auth.: ORS 454.626, 454.780, 468.020, 468B.020 & 468B.
2640, 603-095-2660 035
Last Date for Comment: 2-15-03 Stats. Implemented:ORS 468.005, 468B.005, 468.065, 468B.015,

Summary: The rules effectuate the implementation of the Upper 468B.015, 468B.035, 468B.050

Willamette Water Quality Management Area Plan developed pur-Proposed Amendments340-045-0010, 340-045-0015, 340-045-
suant to ORS 568.900 et seq. 0033
Rules Coordinator: Sherry Kudna

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301-2532

Telephone:(503) 986-4619

Department of Consumer and Business Services,
Building Codes Division

Last Date for Comment: 1-31-03, 5 p.m.

Summary: This rulemaking proposes the adoption of a new gener-
al permit for small municipal storm sewer systems (MS4s). Feder-
al regulations require certain small MS4s (mostly municipalities) to
obtain permits to minimize and control storm water pollution dis-
charged to surface waters by these municipal systems. The proposed
general permit will implement these federal requirements. Other
parts of this rulemaking propose to add definitions and clarify exist-

Chapter 918 ing rules, rather than add new regulatory requirements.
Stat. Auth.: ORS 479.560 To submit comments or request additional information, please
Stats. Implemented:ORS 479.560 & 479.870 contact Kevin Masterson at the Department of Environmental Qual-
Proposed Amendments918-309-0000 ity (DEQ), 811 SW Sixth Avenue, toll free in Oregon at 800-452-

4011 or (503) 229-5615, masterson.kevin@deq.state.or.us, (503)
229-5408 (FAX), or visit DEQ’s website http://www.deq.state.or.us/
news/index.asp

*Auxiliary aids for persons with disabilities are available upon

Last Date for Comment: 1-17-03, 5 p.m.
Summary: Amends rule to allow for compliance action against indi-
viduals providing false information or false signature on permit

applications. advance request.

Rules Coordinator: Louann P. Rahmig Rules Coordinator: Rachel Sakata

Address: Department of Consumer and Business Services, BuildingAddress: Department of Environmental Quality, 811 SW Sixth Ave.,
Codes Division, P.O. Box 14470, Salem, OR 97309 Portland, OR 97204

Telephone:(503) 373-7438 Telephone:(503) 229-5659
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NOTICES OF PROPOSED RULEMAKING

Department of Human Services,
Child Welfare Programs

Chapter 413

Date: Time: Location:
1-22-03 9 a.m. 28 West 6th

Medford, OR
1-23-03 9a.m. HSB 137A

500 Summer St. NE

Salem, OR
1-28-03 1:30 p.m. 1555 SW Southgate Place

Pendleton, OR
Hearing Officer: Barbara Carranza
Stat. Auth.: ORS 418.005
Stats. Implemented:ORS 419.015 - 419.045
Proposed Adoptions: 413-020-0275, 413-020-0280, 413-020-
0285, 413-020-0290
Last Date for Comment: 1-28-03
Summary: Permanent rules will be filed to outline efficient and

timely collaboration between child welfare and law enforcement
agencies in both the reporting and investigation of reported child
abuse and neglect. These rules describe the “cross reporting” respo
sibility and procedures for staff performing child welfare functions.

“Third Party Abuse” is specifically defined and the rule requires that
local multi-disciplinary teams develop protocols for such cases. Spe
cific supervisory review time frames are outlined. These permanenﬁ
“Cross Reporting” rules will replace temporary rule amendments
regarding Screening that were filed on October 1, 2002 (413-020
0335). These rules are expected to be filed effective March 18, 200

when the temporary rules will expire.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Barbara J. Carranza

Address: Department of Human Services, Child Welfare Programs

550 Summer St. NE, 2nd Floor S, Salem, OR 97310-1017
Telephone:(503) 945-6649

ececccccos

Date: Time: Location:
1-22-03 10 a.m. 28 West 6th
Medford, OR
1-23-03 10:30 a.m. HSB 137A
500 Summer St. NE
Salem, OR
1-28-03 2:30 p.m. 1555 SW Southgate Place

Pendleton, OR
Hearing Officer: Barbara Carranza
Stat. Auth.: ORS 418.005
Stats. Implemented:ORS 419B.005, 184.805 & 418.015

Department of Human Services,
Departmental Administration and
Medical Assistance Programs

Chapter 410
Date: Time: Location:
1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
500 Summer St. NE
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented:ORS 414.065

Proposed Adoptions:Rules in 410-120

Proposed Amendments410-120-1360, 410-120-1520, 410-120-
1540, 410-120-1560, 410-120-1580, 410-120-1600, 410-120-1640,
410-120-1660, 410-120-1680

Last Date for Comment: 1-21-03

Summary: The General Rules program Administrative rules govern
Office of Medical Assistance Programs (OMAP) payments for serv-
ices provided to clients. Rule 410-120-aaaa is being adopted to
describe the department’s current method for claim refund/recoup-
Rent process, how recoupment happens, where to send refund
checks, etc. Rule 410-120-bbbb and 410-120-cccc are being adopt-
ed to allow providers “levels of appeal” to request reconsideration

f claim disputes. Rule 410-120-1360 is being revised to add con-
dentiality language for fee-for-service providers related to medical
record keeping. Rules 410-120-1520 and 410-120-1540 are being

éevised to clarify that these rules are based upon recoveries due to
provider audits. Rule 410-120-1560, 410-120-1580, 410-120-1600,
410-120-1640, 410-120-1660 and 410-120-1680 are being revised
to clarify the administrative review process.

*Auxiliary aids for persons with disabilities are available upon
advance request.

"Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE,
Salem, OR 97310-1012

Telephone:(503) 945-6927

ecccccccoe

Date: Time: Location:

1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
500 Summer St. NE
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110
Stats. Implemented:ORS 414.065
Proposed Amendments410-120-1200

Proposed Adoptions: 413-030-0121, 413-030-0123, 413-030- Last Date for Comment: 1-21-03

0125, 413-030-0127, 413-030-0129, 413-030-0131, 413-030-0133ummary: The General Rules program Administrative rules govern
Proposed Amendments413-030-0100, 413-030-0110, 413-030- Office of Medical Assistance Programs (OMAP) payments for serv-
0120 ices provided to clients. Rule 410-120-1200 is being amended to
Proposed Repeals413-030-0130 eliminate dental, chemical dependency, durable medical equipment
Last Date for Comment: 1-28-03 and supplies, and mental health from the OHP Standard Benefit
Summary: The Child Protective Services (CPS) Program is revis- package.

ing the Eligibility Rules to provide a definitional framework for *Auxiliary aids for persons with disabilities are available upon
determining Types of Abuse. Former “CPS Eligibility” rules are advance request.

being revised and will be called “Types of Abuse.” Several areasRules Coordinator: Darlene Nelson

have been more clearly defined. Clarification has been provided®ddress: Department of Human Services, Departmental Adminis-
regarding what may be considered punishment. You may review thé&ation and Medical Assistance Programs, 500 Summer St. NE,
draft rules and four attachments at the DHS Child Welfare PolicySalem, OR 97310-1012

Website. They are posted under “Draft Policies/Rules.” The link is: Telephone:(503) 945-6927
http://170.104.12.72/intranet/scf_manuals/Draft/jan03/jan_memo.

ececccccos

htm Date: Time: Location:

*Auxiliary aids for persons with disabilities are available upon 1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
advance request. 500 Summer St. NE
Rules Coordinator: Barbara J. Carranza Salem, OR

Address: Department of Human Services, Child Welfare Programs, Hearing Officer: Darlene Nelson

550 Summer St. NE, 2nd Floor S, Salem, OR 97310-1017
Telephone:(503) 945-6649
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NOTICES OF PROPOSED RULEMAKING

Proposed Amendments410-121-0060, 410-121-0190, 410-121- are being revised to reflect the 2003 CPT and HCPCS code changes;
0200 change OMAP unique codes to match the new HCPCS codes; and
Last Date for Comment: 1-21-03 to add, delete and change descriptions of current HCPCS codes to
Summary: The Pharmaceutical services program Administrative match CMS. Rules listed above are being deleted to remove most
rules govern Office of Medical Assistance Programs (OMAP) pay- orthotic and prosthetic codes from the rule, instruct the use of
ments for services provided to clients. Rules are being revised as foMedicare criteria and limitations for those codes and the use of the
lows: OAR 410-121-0060 — to state emergent or urgent procedureurrent HCFCS guide for the descriptions.

to obtain a limited amount of drug; 410-121-0190 — to correct the*Auxiliary aids for persons with disabilities are available upon
billing code and type of service for billing clozapine; Rule 410-121- advance request.

0200 — to reference the OMAP Home Enteral/Parenteral NutritionRules Coordinator: Darlene Nelson

and IV services guide for billing instructions. Address: Department of Human Services, Departmental Adminis-
*Auxiliary aids for persons with disabilities are available upon tration and Medical Assistance Programs, 500 Summer St. NE,
advance request. Salem, OR 97310-1012
Rules Coordinator: Darlene Nelson Telephone:(503) 945-6927
Address: Department of Human Services, Departmental Adminis- ceeececnee
tration and Medical Assistance Programs, 500 Summer St. NEpgte: Time: Location:
Salem, OR 97310-1012 1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
Telephone:(503) 945-6927 500 Summer St. NE
Salem, OR

Date: Time: Location: Hearing Officer: Darlene Nelson
1-21-03 2:30-4:30 p.m. HSB, Rm. 137D Stat. Auth.: ORS 409.010 & 409.110

500 Summer St. NE Stats. Implemented:ORS 414.065

Salem, OR Proposed Amendments410-125-0080
Hearing Officer: Darlene Nelson Last Date for Comment: 1-21-03
Stat. Auth.: ORS 409.010 & 409.110 Summary: The Hospital services program Administrative rules gov-
Stats. Implemented:ORS 414.065 ern Office of Medical Assistance Programs (OMAP) payments for
Proposed Amendments#10-121-0140, 410-121-0160 services provided to clients. Rule 410-125-0080 is being revised to
Last Date for Comment: 1-21-03 clarify language regarding prior authorization requirements for in-

Summary: The Pharmaceutical services program Administrative state or contiguous hospital transfers.

rules govern Office of Medical Assistance Programs (OMAP) pay- *Auxiliary aids for persons with disabilities are available upon
ments for services provided to clients. Rules 410-121-0140 and 410advance request.

121-0160 are being revised to change the dispensing fee and tHeules Coordinator: Darlene Nelson

AWPrate of reimbursement for institutional pharmacies (UD Mod- Address: Department of Human Services, Departmental Adminis-
ified UD), effective 2/1/03; and, change the dispensing fee for insti-tration and Medical Assistance Programs, 500 Summer St. NE,
tutional pharmacies again plus the rate of AWP reimbursement folSalem, OR 97310-1012

all pharmacies, effective 3/1/03. For the AWP rate of reimbursement Telephone:(503) 945-6927

other maximums still apply.
*Auxiliary aids for persons with disabilities are available upon pgte: Time: Location:
advance request. 1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
Rules Coordinator: Darlene Nelson 500 Summer St. NE
Address: Department of Human Services, Departmental Adminis- Salem, OR
tration and Medical Assistance Programs, 500 Summer St. NEHearing Officer: Darlene Nelson
Salem, OR 97310-1012 Stat. Auth.: ORS 409.010 & 409.110
Telephone:(503) 945-6927 Stats. Implemented:ORS 414.065

Proposed Amendments410-129-0200, 410-129-0240, 410-129-
Date: Time: Location: 0260
1-21-03 2:30-4:30 p.m. HSB, Rm. 137D Last Date for Comment: 1-21-03

500 Summer St. NE Summary: The Speech-Language Pathology and Audiology serv-

. . Salem, OR ices program Administrative rules govern Office of Medical Assis-
Hearing Officer: Darlene Nelson tance Program (OMAP) payments for services provided to clients.
Stat. Auth.: ORS 409.010 & 409.110 Rules are being revised to reflect the 2003 CPT and HCPCS code
Stats. Implemented:ORS 414.065 changes and change OMAP unique codes to match the new HCPCS

Proposed Adoptions:410-122-Xxxx codes.

Proposed Amendments410-122-0180, 410-122-0190, 410-122- *Auxmary aids for persons with disabilities are available upon
0200, 410-122-0202, 410-122-0203, 410-122-0205, 410-122-0207advance request.

410-122-0208, 410-122-0209, 410-122-0210, 410-122-0240, 410Rules Coordinator: Darlene Nelson

122-0300, 410-122-0320, 410-122-0340, 410-122-0360, 410-122Address: Department of Human Services, Departmental Adminis-
0365, 410-122-0375, 410-122-0420, 410-122-0470, 410-122-0500¢ration and Medical Assistance Programs, 500 Summer St. NE,
410-122-0510, 410-122-0525, 410-122-0540, 410-122-0560, 410Salem, OR 97310-1012

122-0580, 410-122-0600, 410-122-0620, 410-122-0625, 410-122Telephone:(503) 945-6927

0630, 410-122-0660, 410-122-0678, 410-122-0680

Proposed Repeals#10-122-0370, 410-122-0460, 410-122-0665, pate: Time: Location:
410-122-0670, 410-122-0675 1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
Last Date for Comment: 1-21-03 500 Summer St. NE
Summary: The Durable Medical Equipment and Medical Supplies Salem, OR

administrative rules govern Office of Medical Assistance ProgramsHearing Officer: Darlene Nelson
(OMAP) payments for services provided to clients. A new rule is Stat. Auth.: ORS 409.010 & 409.110
being adopted to include pediatric wheelchairs. Rules (see attache@tats. Implemented:ORS 414.065
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Proposed Amendments410-130-0100, 410-130-0160, 410-130- Rules Coordinator: Darlene Nelson

0180, 410-130-0200, 410-130-0240, 410-130-0250, 410-130-0400Address: Department of Human Services, Departmental Adminis-
410-130-0540, 410-130-0562, 410-130-0580, 410-130-0585, 4104ration and Medical Assistance Programs, 500 Summer St. NE,
130-0660, 410-130-0680, 410-130-0700, 410-130-0760, 410-130Salem, OR 97310-1012

0780, 410-130-0800, 410-130-0940 Telephone:(503) 945-6927

Last Date for Comment: 1-21-03 ceeccssces

Summary: The Medical-Surgical services program Administrative pate: Time: Location:

rules govern Office of Medical Assistance Programs (OMAP) pay- 1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
ments for services provided to clients. Rules are being revised to 500 Summer St. NE
reflect the 2003 CPT and HCPCS code changes and “crosswalk” Salem, OR

OMAP unique codes to CPT and HCPCS codes due to HIPAAHearing Officer: Darlene Nelson

requirements. Rule 410-130-0180 is being revised to assure clientStat. Auth.: ORS 409.010 & 409.110

meet criteria defined on the HSC Prioritized List of Health ServicesStats. Implemented:ORS 414.065

and to clarify policy regarding billing for “take-home” drugs. Rule Proposed Amendments#10-148-0020 - 410-148-0300
410-130-0400 is being revised to allow consistent payment regardLast Date for Comment: 1-21-03

less of procedure. Rule 410-130-0580 is being revised to clarify lanSummary: The Home Enteral/Parenteral Nutrition and IV services
guage regarding clients signature on consent form. Rule 410-130program administrative rules govern Office of Medical Assistance
0700 is being revised to update covered/non-covered supplie®rogram (OMAP) payments for services provided to clients. HIPAA
consistent with Durable Medical Supplies. Rule 410-130-0800 isregulations require the use of standard billing codes. Rules are being
being revised to remove a statement regarding flu vaccine coverage@Vised to delete references to all local or OMAP unigue billing codes
for high risk children. These and other rules listed above will also beand replace them with the standard HCPCS codes.

revised as necessary to take care of housekeeping corrections. *Auxiliary aids for persons with disabilities are available upon

*Auxiliary aids for persons with disabilities are available upon advance request.
advance request. Rules Coordinator: Darlene Nelson

Rules Coordinator: Darlene Nelson Address: Department of Human Services, Departmental Adminis-
Address: Department of Human Services, Departmental Adminis- tration and Medical Assistance Programs, 500 Summer St. NE,
tration and Medical Assistance Programs, 500 Summer St. NESalem, OR 97310-1012

Salem, OR 97310-1012 Telephone:(503) 945-6927
Telephone:(503) 945-6927 eseccccccce
ecccccccce Date: Time: Location:
Date: Time: Location: 1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
1-21-03 2:30-4:30 p.m. HSB, Rm. 137D 500 Summer St. NE
500 Summer St. NE _ ] Salem, OR
Salem, OR Hearing Officer: Darlene Nelson
Hearing Officer: Darlene Nelson Stat. Auth.: ORS 409.010 & 409.110
Stat. Auth.: ORS 409.010 & 409.110 Stats. Implemented:ORS 414.065
Stats. Implemented:ORS 414.065 Proposed Amendments410-141-0080, 410-141-0260, 410-141-
Proposed Amendments410-136-0300 0261, 410-141-0264
Last Date for Comment: 1-21-03 Last Date for Comment: 1-21-03

Summary: The Medical Transportation services program Admin- Summary: The Oregon Health Plan services program Administra-
istrative rules govern Office of Medical Assistance Program tive rules govern Office of Medical Assistance Program (OMAP)
(OMAP) payments for services provided to clients. Rule 410-136-payments for services provided to clients. Rule 410-141-0080 is
0300 is being revised to clarify retroactive authorization in both bro-being revised to establish a process to disenroll violent members

kerage contract areas and non-brokerage contract areas. from managed care plan enrollment. Rules 410-141-0260, 410-141-
*Auxiliary aids for persons with disabiliies are available upon 0261 and 410-141-0264 are being revised to correct minor house-
advance request. keeping errors.

Rules Coordinator: Darlene Nelson *Auxiliary aids for persons with disabilities are available upon

Address: Department of Human Services, Departmental Adminis- advance request.

tration and Medical Assistance Programs, 500 Summer St. NERules Coordinator: Darlene Nelson
Salem, OR 97310-1012 Address: Department of Human Services, Departmental Adminis-

Telephone:(503) 945-6927 tration and Medical Assistance Programs, 500 Summer St. NE,
Salem, OR 97310-1012
Telephone:(503) 945-6927

ececccccoe

Date: Time: Location:
1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
500 Summer St. NE Date: Time: Location:
Salem, OR 1-21-03 2:30-4:30 p.m. HSB, Rm. 137D
Hearing Officer: Darlene Nelson 500 Summer St. NE
Stat. Auth.: ORS 409.010 & 409.110 . ] Salem, OR
Stats. Implemented:ORS 414.065 Hearing Officer: Darlene Nelson
Proposed Amendments#10-141-0000, 410-141-0520 Stat. Auth.: ORS 409.010 & 409.110
Last Date for Comment: 1-21-03 Stats. Implemented:ORS 414.065

Summary: The Oregon Health Plan services program Administra- Proposed Adoptions: 410-123-1085, 410-123-1220, 410-123-
tive rules govern Office of Medical Assistance Program (OMAP) 1240, 410-123-1260, 410-146-0075, 410-146-0080, 410-147-0085,
payments for services provided to clients. Rules 410-141-0000 an¢10-147-0120

410-141-0520 are being revised to indicate the removal of chemicaProposed Amendments410-123-1280, 410-123-1290, 410-123-
dependency services related to OHP Expansion changes proposed800, 410-123-1310, 410-123-1320, 410-123-1330, 410-123-1340,

be effective February 2003. 410-123-1360, 410-123-1380, 410-123-1400, 410-123-1420, 410-
*Auxiliary aids for persons with disabilities are available upon 123-1440, 410-123-1460, 410-123-1480, 410-123-1500
advance request. Last Date for Comment: 1-21-03
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Summary: The Administrative rules govern Office of Medical Summary: The rules of Pharmacy Services govern Office of Med-
Assistance Programs (OMAP) payments for services provided tdcal Assistance Programs (OMAP) payment to providers for phar-
clients. Revisions to rules listed above (Rule 410-177-0085 will bemaceutical services provided for clients of the Medical Assistance
adopted February 1, 2003) will reflect the new Standard BenefitPrograms. Effective December 1, 2002, OMAP temporarily amend-
package population, future Standard Benefit cuts, billing changesed rule 410-121-0300 to file the rule by reference to the CMS Fed-
updates with new or deleted CPT/HCPCS codes, and other necessagyal Upper Limits for drug payments listing and immediately revise
housekeeping corrections. Note: Rules will indicate a variety ofdrug products information for this listing, in compliance with fed-
future revisions and corresponding effective dates. Rules in the Deneral regulations. This is the Notice of Proposed Rulemaking to per-
tal program are being deleted to remove from rule unnecessary informanently amend this rule.

mation such as definitions, codes and code descriptions and sonmRules Coordinator: Darlene Nelson

rules are repealed as a result of combining rule information. Address: Department of Human Services, Departmental Adminis-
*Auxiliary aids for persons with disabilities are available upon t{ration and Medical Assistance Programs, 500 Summer St. NE,
advance request. Salem, OR 97310-1012

Rules Coordinator: Darlene Nelson Telephone:(503) 945-6927

Address: Department of Human Services, Departmental Adminis- cecessssee

tration and Medical Assistance Programs, 500 Summer St. NE, Department of Human Services,

Salem, OR 97310-1012 Public Health

Telephone:(503) 945-6927 Chapter 333

Date: Time: Location: ?_az‘ti:% Tllrgem Lg‘iﬁﬂgza

1-21-03 2:30-4:30 p.m. HSB, Rm. 137D

500 Summer St. NE

Salem, OR
Hearing Officer: Darlene Nelson
Stat. Auth.: ORS 409.010 & 409.110
Stats. Implemented:ORS 414.065
Proposed Amendments410-132-0000 - 410-132-0200
Last Date for Comment: 1-21-03
Summary: The Private Duty Nursing services program Adminis-
trative rules govern Office of Medical Assistance Program (OMAP) 0
payments for services provided to clients. Rules are being revised t
reflect the 2003 CPT and HCPCS code changes and change OMAémS’ 333-700-0080, 333-700-0085, 333-700-0090, 333-700-0095,
unique codes to match the new HCPCS codes. 33-700-0100, 333-700-0105, 333-700-0110, 333-700-0115, 333-
*Auxiliary aids for persons with disabilities are available upon 700-0120, 333-700-0125, 333-700-0130
advance request. Last Date for Comment: 1-24-03, 5 p.m.
Rules Coordinator: Darlene Nelson Summary: Establishes licensure requirements for Outpatient Renal
Address: Department of Human Services, Departmental Adminis- Dialysis Facilities. S .
tration and Medical Assistance Programs, 500 Summer St. NE Auxiliary aids for persons with disabilities are available upon

Salem, OR 97310-1012 advance request.
Telephone:(503) 945-6927 Rules Coordinator: Jana Fussell

Address: Department of Human Services, Public Health, 800 NE
Oregon St., Portland, OR 97232
Telephone:(503) 731-4320

State Office Bldg.

800 NE Oregon St.

Portland, OR
Hearing Officer: Jana Fussel
Stat. Auth.: ORS 441 & 442
Stats. Implemented:ORS 441.020 & 442.015
Proposed Adoptions: 333-700-0000, 333-700-0005, 333-700-
0010, 333-700-0015, 333-700-0020, 333-700-0025, 333-700-0030,
333-700-0035, 333-700-0040, 333-700-0045, 333-700-0050, 333-
0-0055, 333-700-0060, 333-700-0065, 333-700-0070, 333-700-

ececccccoe

Date: Time: Location:
1-21-03 2:30-4:30 p.m. HSB, Rm. 137D

500 Summer St. NE .
Salem, OR Department_ o_f Human Services,
Hearing Officer: Darlene Nelson Self-Sufficiency Programs
Stat. Auth.: ORS 409.010 & 409.110 Chapter 461
Stats. Implemented:ORS 414.065 Date: Time: Location:
Proposed Amendments410-150-0000 - 410-150-0300 1-22-03 10 a.m. Rm. 254
Last Date for Comment: 1-21-03 500 Summer St. NE
Summary: The Administrative Exam and Billing services program Salem, OR

Administrative rules govern Office of Medical Assistance Programs Hearing Officer: Annette Tesch
(OMAP) payments for services provided to clients. Rules are beingStat. Auth.: ORS 411.060; Other Auth.: HB 5100
revised to change OMAP unique procedure codes to National CPTStats. Implemented:ORS 411.060

and HCPCS codes relative to HIPAA regulations. Proposed Amendments461-115-0530, 461-180-0090

*Auxiliary aids for persons with disabilities are available upon Last Date for Comment: 1-22-03

advance request. Summary: Rule 461-115-0530 is being amended to change the cer-
Rules Coordinator: Darlene Nelson tification period policy so clients eligible for the Oregon Health Plan

Address: Department of Human Services, Departmental Adminis- ynder the OHP-OPU program are certified eligible for six months,
tration and Medical Assistance Programs, 500 Summer St. NEthe month containing the effective date for starting medical benefits

Salem, OR 97310-1012 and the following five months. In another rule (OAR 461-180-0090)
Telephone:(503) 945-6927 change, the effective date for starting medical benefits under the
OHP-OPU program is being changed to the first of the month fol-
Stat. Auth.: ORS 409.010 & 409.110 lowing the month the Department of Human Services determines the
Stats. Implemented:ORS 414.065 client is eligible for the program.
Proposed Amendments410-121-0300 Rule 461-180-0090 is being amended to change the policy for
Proposed Repeals410-121-0300(T) determining the effective date for starting medical benefits for clients
Last Date for Comment: 1-22-03 eligible under the OHP-OPU program of the Oregon Health Plan.
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(If you plan to attend the hearing and need auxiliary aids and serverder is judicial. However, the Child Support Program may choose
ices such as assistive listening devices or interpreters for the heate take action when the order is judicial if the child support rights
ing impaired, please contact the Rules Coordinator as soon as pokave been assigned to the state. In all scenarios, the Child Support
sible about the type of aid or service needed. The hearing site iProgram will enforce per the judgment register Oregon Judicial

accessible for individuals with mobility impairments.) Information Network until the discrepancy is corrected.
*Auxiliary aids for persons with disabilities are available upon The proposed amendments to OAR 461-200-5060 remove the ref-
advance request. erences to discontinuing billings after a period of five months of non-
Rules Coordinator: Annette Tesch o payment and allow the Division of Child Support to discontinue
Address: Department of Human Services, Self-Sufficiency Pro- pjjjings in those cases where income withholding or electronic funds
grams, 500 Summer St. NE, E47, Salem, OR 97301-1066 transfer are being and have been paid for a period of six months or
Telephone:(503) 945-6067 more, unless the obligor requests otherwise or the enforcing agency
soesseeses determines otherwise.
Stat. Auth.: ORS 409.021 & 411.060 As of Fall term 2002, Oregon state schools of higher education
Stats. Implemented:ORS 25.020, 25.080, 25.082, 25.287, 25.396, have contracted with a clearinghouse to certify student enrollment.
107.108, 107.135, 110 & 416.425 In order to accommodate this new process, the proposed amendments

Proposed Amendments461-200-1160, 461-200-1180, 461-200- to OAR 461-200-5120 and OAR 461-200-5125 allow for the accept-
1500, 461-200-3420, 461-200-3620, 461-200-5020, 461-200-5040ance of the clearinghouse enrollment verification certificate in lieu
461-200-5060, 461-200-5120, 461-200-5125, 461-200-7140 of Oregon state schools of higher education completing a portion of
Last Date for Comment: 2-7-03 the child attending school compliance form developed by the Depart-
Summary: The proposed amendment to OAR 461-200-1160 is to ment. Temporary rules were adopted on November 1, 2002.

clarify that when the Child Support Program receives a party’s writ-  The proposed amendment to OAR 461-200-7140 is a technical
ten request to retract a claim of risk, the program will terminate (oramendment to clarify that whenever possible and allowed under Ore-
ask the court to terminate) a previously entered finding and order fogon law, administrative process (ORS 416.400 to 416.470) will be
nondisclosure. The proposed amendment also clarifies that inforysed in conjunction with the Uniform Interstate Family Support Act
mation previously protected by an order for nondisclosure of infor-tg establish, enforce and modify support orders.

mation becomes subject to disclosure when the order for nondisgles Coordinator: Michelle Kutten

closure is terminated. The proposed amendment also provides thalqqress: Department of Human Services, Self-Sufficiency Pro-
if a court has made a finding of risk and order for nondisclosure of ;.ams. 500 Summer St. NE. E47. Salem. OR 97301-1066
information, the Child Support Program will use the party’s resi- TeIepHone'(SOS) 086-6240 ' ’

dence, mailing or contact address as an address of record, if no ’
address of record is provided within 30 days of notice. Finally, the

ececccccoe

Department of Justice

proposed amendment makes the phrase “finding of risk and order for Chapter 137
nondisclosure of information” consistent throughout the rule. —_—
The proposed amendment to OAR 461-200-1180 is to provide thabate: Time: Location:
when the Child Support Program has sent a document to a party’$-21-03 7-9 p.m. DCS, Human Services Bldg.
address of record and the document is returned because the address Lobby
is not good, the program will use the party’s residence, mailing or 118 2nd Ave SE
contact address as the new address of record. The amendment also Albany, OR 97321
clarifies that the party may retract an address of record. 1-22-03 7-9 p.m. McKenzie Center
The proposed rewrite of OAR 461-200-1500 is to provide for a 2885 Chad Dr.

: Catribg ; : _ Conference Rm. 1
more equitable method of distributing federal incentives by calcu Eugene, OR 97408

lating and distributing the incentives based on performance in four ”
program areas: support order establishment, current support colle -22-03 /-9 p.m. 33A§d§erﬁtrDa(|:§vgmce

tions, cases receiving an arrears payment, and cost effectiveness. Medford. OR 97501
The proposed amendments to OAR 461-200-3420 are to make th?_22_03 6-9 p.m. Pendleton City Hall
two types of modification processes, periodic reviews and change o Community Rm.
circumstances, as similar as legally and procedurally possible. The 500 SW Dorion Ave
proposed amendments define a request for a review as a written Pendleton, OR 97801
request with necessary supporting documents and more clearly statesp2-03 7-9 p.m. Douglas County Library
that the Child Support Program will not conduct a review for a Public Meeting Rm.
change of circumstances request unless the requesting party provides 1409 NE Diamond Lake Blvd
documentation supporting the claim. Roseburg, OR 97470
The proposed amendment to OAR 461-200-3620 is a technical-27-03 7-9 p.m. DCS
amendment to clarify that hearings officers of the Oregon Hearing 10142 SE Washington St.
Officer Panel do not have the authority to issue administrative sub- (inside Mall 205)
poenas under ORS 25.082. The authority for hearings officers to Portland, OR 97216
issue subpoenas and order discovery is found in the Oregon APA ant27-03 7-9 p.m. Sﬁi:;\',"v"sm'\"a"

not in chapter 25.
The proposed amendments to OAR 461-200-5020 remove the ref-
erences to when accounting services will be provided (as those pr

1495 Edgewater NW
Salem, OR 97304

visions are covered under OAR 461-200-1070) and add a referenc -28-03 -9 p.m. lgé:ls’s\(,:vaércnalgae RDT'Ste A
to OAR 461-200-5060, billings for support payments, to clarify when Bend. OR 9770)1/ '
billings will occur. 99. } '

The proposed amendment to OAR 461-200-5040 is to address 29-03 e pm. Cﬁﬁf"éﬂif:kecﬁrﬂt_ezrzg
what actions the Child Support Program will take when the support 2110 Newmark
provisions in the body of a support order do not match the money Coos Bay, OR 97420
judgment summary. The proposal is for Child Support Program to1-29-03 7-9 p.m. Medford DCS Office
take action to correct the discrepancy for administrative orders and 39 N Central Ave
advise the parties to take action to correct the discrepancy when the Medford, OR 97501

Oregon Bulletin ~ January 2003: Volume 42, No. 1
15



NOTICES OF PROPOSED RULEMAKING

Hearing Officer: Bev Brauer, Dale Slater, James Brenner, Dawn The proposed amendment to OAR 137-050-0350 is to remove the
Reynolds, Debra Mosher, Merry Larsen, Kathey Duff, Rebeccareference to expense reimbursements or in-kind payments, as these

Robinson, Traci Pankey are now addressed in OAR 137-050-0340.

Stat. Auth.: ORS 25.270 - 25.290 & 180.340 The proposed amendment to OAR 137-050-0360 is to clarify that
Stats. Implemented:ORS 25.270 - 25.290 & 107.135 it is a rebuttable presumption that a parent can be gainfully employed
Proposed Adoptions: 137-050-0333, 137-050-0455, 137-050- on a full-time basis. The amendment also clarifies how child support
0465 practitioners should calculate income due to unemployment com-

Proposed Amendments137-050-0320, 137-050-0330, 137-050- pensation or worker’s compensation and defines full-time employ-
0335, 137-050-0340, 137-050-0350, 137-050-0360, 137-050-0390ment.
137-050-0400, 137-050-0405, 137-050-0410, 137-050-0420, 137- The proposed amendment to OAR 137-050-0390 makes a minor

050-0430, 137-050-0450, 137-050-0475, 137-050-0490 clarification to the language regarding the calculation of gross
Proposed Repeals137-050-0365, 137-050-0460, 137-050-0470 income of a parent entitled to receive spousal support.
Last Date for Comment: 1-31-02 The proposed amendments to OAR 137-050-0400 are to clarify

Summary: The Division needs to adopt these rules to codify changesthe language on how to calculate a nonjoint child credit.

to the child support guidelines. The Family Support Act of 1988 (P.L. The proposed amendment to OAR 137-050-0405 changes the cal-
100-485) requires states to adopt guidelines for the establishment armlilation of credit for Social Security or Veteran’s benefit payments
modification of child support orders and requires states to reviewreceived on behalf of a child. Benefits will now be added to the gross
those guidelines at least once every four years, taking into considincome of the parent for whom the benefit was paid, and if the ben-
eration economic studies of the cost of raising children. The Departefits were paid on behalf of the noncustodial parent, the benefit will
ment of Justice, Division of Child Support, designated by ORS be subtracted from the net child support obligation. Previously, a pro-
25.270 as the agency responsible for promulgation of the suppontata credit was given without taking into account for which parent’s
guidelines, first adopted the guidelines in October 1989. In late 2001disability the benefits were paid.

the Department commissioned two studies, one to review the Ore- The proposed amendment to OAR 137-050-0410 is to clarify how
gon Schedule of Basic Child Support Obligations and recent ecoto calculate a credit for health care coverage provided for a joint
nomic data, and one to review recent Oregon-specific economic datahild. The amendment also allows credit prior to enrollment if costs
The Department formed an advisory committee of child supportare determinable at the time, allows credit when costs are incurred
practitioners and parent advocacy groups to review the findings oby a spouse or domestic partner, and defines health care coverage.
the study and the criteria and methodology contained in the guide- The proposed amendments to OAR 137-050-0420 clarify that
lines. These rules contain the revisions to the guidelines resultinghild care costs may be incurred by either parent and thus either par-
from the Department’s review. ent may be entitled to credit for those costs. The amendment also

Proposed Adoptions:The proposed adoption of OAR 137-050- clarifies when child care costs for a child will be allowed and defines
0333 is to remove the rebuttal criteria from OAR 137-050-0330 anddisabled child.
create a rule specifically for rebuttals. Textual changes were made The proposed amendment to OAR 137-050-0430 is to clarify
to subsections (c), (g), (i) and (j). Section (3) was deleted. when a parent is entitled to credit for recurring medical expenses

The proposed adoption of OAR 137-050-0455 is to explain howincurred on behalf of a joint child. The amendment also defines
parenting time credit shall be calculated and credited against the catecurring medical expenses.
culation of child support obligations. The new rule addresses the pre- The proposed amendments to OAR 137-050-0450 clarify when
sumption that a parent is responsible for the costs of caring for thgarenting time shall be considered in the child support calculation.
child while exercising parenting time. The new rule also outlines aThe amendments also define how child support practitioners shall
Parenting Time Table, listing the percentage range of parenting timegletermine the amount of parenting time to be used in the calculation.
with a corresponding adjustment percentage to be used in deteFinally, the amendments eliminate references to shared physical cus-
mining the parenting time credit. todly.

The proposed adoption of OAR 137-050-0465 is to ensure that The proposed amendment to OAR 137-050-0475 is to clarify the
parents who are at or near the poverty level have sufficient incomeipdated self-support reserve amount and correct references to
to support themselves after the payment of child support. The nevamended rule numbers.
rule also enables child support practitioners to determine if a low The proposed amendments to OAR 137-050-0490 are to clarify
income adjustment applies. how to calculate the basic child support obligation using the updat-

Proposed AmendmentsThe proposed amendments to OAR 137- ed child support scale and replaces the old child support scale in its
050-0320 are to organize the definitions in alphabetical order, addntirety.
definitions for Social Security benefits, Veteran's benefits, Low  Proposed RepealsOAR 137-050-0365 is being repealed as the
Income Adjustment, Parent 1, Parent 2, parenting time, and primaryntent of this rule was unclear to child support practitioners and is
physical custody, and clarify other definitions pertaining to the child now being clarified in OAR 137-050-0360.
support guidelines. The amendments add mandatory contributions to OAR 137-050-0460 is being repealed due to the amendments in
labor organizations to the allowable adjustments one can make t®AR 137-050-0450, which result in a new way of calculating cred-
adjusted gross income. it for parenting time. Under the new way of calculating child support

The proposed amendments to OAR 137-050-0330 are to clarifyobngationS, this rule will no longer be valid.
how to compute individual child support obligations by explaining QAR 137-050-0470 is being repealed due to the determination that
each step of the calculation process. there should be no set minimum order amount. By utilizing the cal-

The proposed amendment to OAR 137-050-0335 is to clarify thatculations as found in OAR 137-050-0465 and 137-050-0475, child
the guidelines changes will apply to an amended notice, motion okupport practitioners will be able to arrive at a fair and reasonable
petition. child support obligation.

The proposed amendment to OAR 137-050-0340 is to clarify how  Finally, this rulemaking proposed changes to other rules in the
adoption assistance payments, guardianship assistance payments, ajelies which make up the child support guidelines as recommended

foster care subsidies should be treated when determining a parenlﬁ@ the Advisory Committee appointed to give input regarding this
gross income. The proposed amendment also reflects the languagglemaking.

formerly found in OAR 137-050-0350 regarding the treatment of *Auxiliary aids for persons with disabilities are available upon
expense reimbursements and in-kind payments, as it is more appradvance request.
priately found in this rule. Rules Coordinator: Shani Fuller
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Address: Department of Justice, 1162 Court St. NE, Salem, OR Department of Transportation,
97305 Rail Division
Telephone:(503) 986-6232 Chapter 741

ecccccccos

Stat. Auth.: ORS 823 & 824

?_‘?2_’03 ggg'a.m. L‘_’I_Criegl'ogi-v- Stats. Implemented:ORS 824.052

West Conference Rm. Proposed Repeals741-500-0010, 741-500-0020, 741-500-0030,

1162 Court St. NE 741-500-0040, 741-500-0050

Salem, OR Last Date for Comment: 2-7-03
Hearing Officer: Linda Grimms Summary: The U.S. Department of Defense requested that ODOT
Stat. Auth.: ORS 183.341 repeal these rules because they are unnecessary and time consuming
Stats. Implemented:ORS 183.341, Or Laws 1999, ch 849 in the event of a national emergency. Oregon is one of the last two
Proposed Adoptions:137-003-0036, 137-003-0573 states to have rules requiring placards for over-dimensional loads.
Last Date for Comment: 1-31-03 Class | railroads operating in Oregon currently have a very sophis-

Summary: These proposed rules implement the nondisclosureticated database of all lines and any impairments or encroachments
requirements of the federal law know as HIPAA (Health Insurancethat may require safety measures when handling a wide load. Spe-
Portability and Accountability Act of 1996), OAR 137-003-0036 is cific instructions are issued in the event of the movement of exces-
a part of the Model Rules for Contested Cases. It will apply to hearsive load measurement cars, such as clearance bulletins, speed
ings not conducted by the Hearing Officer Panel, if adopted by arvestrictions, specific routing, and train make-up.

agency. OAR 137-003-0573 is a Hearing Panel Rule. It will apply Rules Coordinator: Brenda Trump

to hearings before the Hearings Officer Panel. The first subsectiomddress: Department of Transportation, Rail Division, 1905 Lana

of each rule outlines the intent of the rule — to comply with HIPAA. Ave. NE, Salem, OR 97314

The second subsection defines “Individually Identifiable Health Telephone:(503) 945-5278

Information” consistent with the federal law. The third subsection
requires a hearing officer, upon request, to issue an order protecting Employment Department
Individually Identifiable Health Information form further disclosure Chapter 471

ate: Time: Location:

if the information is needed to conduct a contested case hearing. T)'?
-28-03 8a.m. Employment Dept.

fourth subsection outlines the key components of a protective orde
by the hearing officer. The fifth subsection explains; that the rule is

. L e Auditorium
not intended to expand access to Individually Identifiable Health 875 Union NE
Information. The sixth, seventh, and eighth subsections explain how Salem, OR 97311

hearing officers and agencies should handle Protected Informatiomearing Officer: Richard Luthe
in Proposed Orders and in Final Orders, and after hearings, to constat. Auth.: ORS 657.610
form to federal confidentiality requirements. The ninth subsection stats. Implemented:ORS 657.610

explains that the rule is not intended t create or defeat any other claimproposed Amendments471-030-0015, 471-030-0030, 471-030-

or defense related to admissibility or confidentiality of health infor- gg50, 471-030-0076, 471-031-0010, 471-031-0030, 471-031-0040,
mation. The tenth subsection explains that the rule applies to any71.031-0055, 471-031-0075, 471-031-0095

appropriate contested case pending or initiated on or after April 14 55t Date for Comment: 1-28-03, 5 p.m.

2003, the effective date of the confidentiality provisions of HIPAA. g, mmary: The Employment Department is proposing to amend var-
*Auxiliary aids for persons with disabilities are available upon , g 1jes within OAR Chapter 471 as needed to remove references
advance request. o

to specific genders.

Rules Coordinator: Carol Riches *Auxiliary aids for persons with disabilities are available upon
Address: Department of Justice, 1162 Court St. NE, Salem, ORadvance request.

97305 : :
Rules Coordinator: Richard L. Luthe
Telephone:(503) 378-6313 Address: Employment Department, 875 Union St. NE - Room 312,

Department of Transportation Salem, OR 97311

Chapter 731 Telephone:(503) 947-1724
Stat. Auth.: ORS 184.616, 184.619, 279.051 & 279.712 Date: Time: Location:
Stats. Implemented:ORS 279.049, 279.051 & 279.712 1-28-03 12 p.m. Emp|oyment Dept.
Proposed Amendments731-010-0030 Auditorium
Last Date for Comment: 2-7-03 875 Union NE
Summary: The amendment to OAR 731-010-0030 adopts the new Salem, OR 97311

Department of Administrative Services’ (DAS) rules, OAR 125-025, Hearing Officer: Richard Luthe

governing the “Consultant Selection Procedures: Architects, Engi-Stat. Auth.: ORS 657.610

neers, and related Professional Consultants.” OAR 125-025 ruleStats. Implemented:ORS 657

were amended and renumbered from OAR 125-065 on January Broposed Amendments471-010-0040

2002. The Department of Transportation is not adopting OAR 125-Last Date for Comment: 1-28-03, 5 p.m.

025-0100 relating to the use of the DAS standards contract andummary: This rule is being amended to clarify the time of receipt
amendment forms. ODOT has developed and uses its own contragdr documents faxed to the Employment Department.

forms that were negotiated between the American Council of Engi~*Auxiliary aids for persons with disabilities are available upon

neering Companies and ODOT. advance request.

Rules Coordinator: Brenda Trump Rules Coordinator: Richard L. Luthe

Address: Department of Transportation, 1905 Lana Ave. NE, Salem, Address: Employment Department, 875 Union St. NE - Room 312,
OR 97314 Salem, OR 97311

Telephone:(503) 945-5278 Telephone:(503) 947-1724
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Date: Time: Location: license, and when business must notify agency of change in phase
1-28-03 2 p.m. Employment Dept. of license and when individual must notify agency of departure from
g\;lg'g’“_umNE employment from landscape business and business must stop per-
nion

forming at level unless employ licensed contractor at that level. 808-
003-0060 Eliminates previous exam requirements no longer in effect;
housekeeping, 808-003-0065 Clarifies exam score is for each sec-
tion of an exam, 808-003-0095 Clarifies requirement for landscape
businesses to submit Certificate of Insurance with agency listed as
the certificate holder, 808-003-0105 Clarifies owner must be licensed
if business does not employ a licensed landscape contractor, and
license will be suspended if bond is canceled, 808-003-0130 House-
Ikeeping; add requirement for “no-show” fee if applicant misses
scheduled appointment.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Kim Gladwill-Rowley

Address: Landscape Contractors Board, 235 Union St. NE, Salem,

Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657.610
Stats. Implemented:ORS 657
Proposed Adoptions:471-010-0000
Last Date for Comment: 1-28-03, 5 p.m.
Summary: The Employment Department is proposing to adopt this
rule to clarify that the “Employment Department”, as referred to in
ORS Chapter 657, is to be known as the “Oregon Employmen
Department”.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, 875 Union St. NE - Room 312,

OR 97301

Salem, OR 97311
Telephone:(503) 947-1724 Telephone:(503) 986-6561
Date: Time: Location: Date: Time: Location:
1-28-03 10 a.m. Employment Dept. 1-17-03 1p.m. Roth's IGA

Auditorium West Salem

875 Union NE Glen Creek Room

Salem, OR 97311 Hearing Officer: Robbin Pearce
Hearing Officer: Richard Luthe Stat. Auth.: ORS 670 & 671.703; Other Auth.: HB 2202 (2001)
Stat. Auth.: ORS 657.610 Stats. Implemented:ORS 671.703
Stats. Implemented:ORS 657.610 & 657.705 - 657.725 Proposed Adoptions: 808-004-0590, 808-008-0030, 808-008-
Proposed Adoptions:471-020-0035, 471-020-0040 0085, 808-008-0090, 808-008-0425, 808-008-0430, 808-009-0200
Last Date for Comment: 1-28-03, 5 p.m. Proposed Amendments808-004-0440, 808-004-0560, 808-008-

Summary: The Employment Department is proposing to adopt new 0020, 808-008-0040, 808-008-0060, 808-008-0080, 808-008-0100,
Employment Service rules as part of the Department's 3 Year Rulé808-008-0110, 808-008-00120, 808-008-0140, 808-008-0160, 808-
Review process. 008-0180, 808-008-0220, 808-008-0300, 808-008-0400, 808-008-
*Auxiliary aids for persons with disabilities are available upon 0420, 808-008-0440, 808-008-0460, 808-008-0480, 808-009-0020,

advance request. 808-009-0160, 808-009-0400, 808-009-0420
Rules Coordinator: Richard L. Luthe Last Date for Comment: 1-21-03
Address: Employment Department, 875 Union St. NE - Room 312, Summary: 808-004-0440 - Clarifies how claims with contracts that
Salem, OR 97311 include mediation or arbitration will be processed; 808-004-0560 -
Telephone:(503) 947-1724 Implements arbitration as the default hearing procedure and clarifies
that hearings under this rule may be held as an arbitration or a con-
Landscape Contractors Board tested case hearing. 808-004-0590 - Adopts procedure for referring
Chapter 808 a case for arbitration or a contested case hearing to the Hearing Offi-
Date: Time: Location: cer_PaneI, g_llows parties to request contes_ted case in place o_f arbi-
1-17-03 1p.m. Roth’s IGA tration, clarifies when a claim should be decided in court, an untime-
West Salem ly request for contested case hearing, and the effective date for
Glen Creek Room hearings to be held as arbitration.
Hearing Officer: Robbin Pearce 808-008-0020 - Implements arbitration as the default hearing pro-
Stat. Auth.: ORS 670 & 671 cedure, 808-008-0030 - Incorporates Hearing Officer Panel Rules
Stats. Implemented:ORS 671 & 183 regarding contested case hearings, 808-008-0040 - Clarifies when

Proposed Amendments808-001-0000, 808-001-0005, 808-001- agency may refuse to arbitrate a dispute, 808-008-0060 - Clarifies
0020, 808-003-0015, 808-003-0020, 808-003-0035, 808-003-0040when a party may request a different arbitrator, 808-008-0080 - Clar-
808-003-0045, 808-003-0060, 808-003-0065, 808-003-0095, 808ifies the Hearing Officer Panel may not perform the duties of the

003-0105, 808-003-0130 agency, 808-008-0085 - Adopts procedures for service of documents,
Proposed Repeals808-001-0040 808-008-0090 - Establishes procedure if Hearing Officer Panel
Last Date for Comment: 1-21-03 receives a request to hear a claim as a contested case or notice that

Summary: 808-001-0000 Housekeeping to be in compliance with the clam has been removed to court, 808-008-0100 - Clarifies who
rulemaking requirements of ORS 183, 808-001-0005 Updates adopmay require an on-site meeting before arbitration, 808-008-0110 -
tion dates for model rules, 808-001-0020 Clarifies payment type,Clarifies requirement to provide a declaration of damages and an
amounts charged, refund requests must be in writing and when feemmended declaration of damages, 808-008-0120 - Clarifies that the
are refundable, 808-001-0040 Eliminates requirement to publishHearing Officer Panel will schedule arbitration, Sections (2), (3) and
yearly roster. (4) moved to 808-008-0110, 808-008-0140 - Clarifies who deter-
808-003-0015 Clarifies requirement amount for surety bond andmines when the arbitrator should be disqualified, 808-008-0160 -
insurance, and when license will be issued, 808-003-0020 Clarifielarifies who may substitute arbitrator, 808-008-0180 - Clarifies that
partnership and other business entities must be registered with Cotegal entities may appear or be represented by an attorney in a hear-
poration Division, 808-003-0035 Eliminates previous requirementsing, 808-008-0220 - Clarifies postponement option, 808-008-0300
no longer in effect, 808-003-0040 Clarifies when “all phase license- Establishes that award is not made solely based on a party failing
holder” may not install backflow prevention equipment, 808-003- to appear at the hearing, 808-008-0400 - Clarifies the initial notice
0045 Clarifies which exam(s) or sections must be taken to upgradef arbitration is sent by the agency and when items are considered
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delivered or served, 808-008-0420 - Clarifies when the arbitrationsioners held in June and July, 2002, and granted conditional use
award may be issued, that all issues must be discussed in the arlz@pproval of the master plan proposals in August, 2002.

tration award, that no award may be greater than the total allege®ules Coordinator: Angie Steppe

owed, when arbitrator can reduce the amount of an award, languag&ddress: Parks and Recreation Department, 1115 Commercial St.
regarding effective date of award and procedure if sum of items ofNE, Salem, OR 97301

damages does not equal the total amount requested, 808-008-042%lephone:(503) 378-4168, ext. 223

- Clarifies the procedures for filing a petition for reconsideration, for essccsence

arbitrator to respond to petition for reconsideration, and for granti-gi5t Auth.: ORS 390.180(1)(c)

ng or denying reconsideration, 808-008-0430 - Clarifies form for fil- g¢4¢c Implemented:ORS 390.180(1)(c)

ing a petition for reconsideration, 808-008-0440 - Clarifies when aNproposed Amendments736-018-0045

arbitration award becomes effective for purposes of payment from ,<; pate for Comment: 1-24-03

a contractor’s bond, 808-008-0460 - Clarifies the effect of a party fil- Summary: ORS 390.180(1)(c) requires the Director of the Oregon

ing exceptions with the circuit court on delivery of an unpaid award p, . ang Recreation Department (OPRD) to adopt administrative
toa pqntractors surety company, 808-008-0480 - CIa|.'|f!es 29€NnCY a5 that establish a master plan for each state park. Accordingly,
administrator or person designated by the agency administrator MaYiate park master plans are adopted as rules under OAR 736-018-
interpret and apply rules. 045

808-009-0020 - Clarifies good cause to postpone the schedule )
hearing, 808-009-0160 - Clarifies Hearing Officer proposed order

may require respondent to perform specific tasks, when a propose

_cirder d;)((ejs not bec(;)me a ftmal orldte;]r atn? ?roceduies i thet S(;"go r plan was adopted through the administrative rule-making process
items of damages does not equal the total amount requested, nd became effective as a rule on March 22, 2002, although the

009-0200 - Clarifies when the hearing officer will return the claim : : : : . .
to the agency after a settlement is reached at the hearing, 808-00 otice of rule-making hearings had been filed and published nearly

0400 - Amends days prior to Board meeting date written argument%ne year earlier, in 2001. That amendment to OAR 736-018-0045
to proposed order will be accepted, 808-009-0420 - Amends day: rroneously stated that the new master plan was adopted in 2001,

. h ) ’ Father than in 2002. Therefore, the purpose of this proposed amend-
Egogége%?:éd Mmeeting date written arguments to proposed order wil ment to OAR 736-018-0045 is to correct the date of adoption of the

*Auxiliary aids for persons with disabilities are available upon Cove Palisades State Park Master Plan.

The master plan for Cove Palisades State Park, first adopted in
981, was recently amended to reflect current information on park
source conditions and public recreation needs. The amended mas-

advance request. Rules Coordinator: Angie Steppe
Rules Coordinator: Kim Gladwill-Rowley Address: Parks and Recreation Department, 1115 Commercial St.
Address: Landscape Contractors Board, 235 Union St. NE, Salem,NE Salem, OR 97301
OR 97301 Telephone:(503) 378-4168, ext. 223
Telephone:(503) 986-6561 resteelte
elephone:(503) Public Utility Commission
Occupational Therapy Licensing Board Chapter 860
Chapter 339 Date: Time: Location: o

Stat. Auth.: ORS 675.320(10) & 675.320(11) 2-4-03 1:30 p.m. Public Utiity Commission
Stats. Implemented:ORS 675.320(11) S Copml e
Proposed Amendments339-020-0020 Salem, OR '
Last Date for Comment: 1-28-03 _ o . Hearing Officer: Michael Grant
Summary: These amendments further define continuing educationgiat Auth.: ORS 183, 756, 757, 759 & Ch. 290 OL 1987
categories. They amend number of points awarded. Stats. Implemented: ORS 756.040, 757.005, 757.061, 757.225,
Rules Coordinator: Peggy G. Smith 757.255, 757.045 & Ch. 290 OL 1987
Address: Occupational Therapy Licensing Board, 800 NE Oregon Proposed Adoptions: 860-021-0201, 860-034-0141, 860-036-
St. #21, Sullte 407, Portland, OR 97232 0041, 860-037-0036
Telephone:(503) 731-4048 Proposed Amendments860-021-0021, 860-021-0125, 860-021-

Parks and Roereston Department 0130, 860-021-0200, 860-021-0205, 860-021-0206, 860-021-0210,
arks and recreation Uepartmen 860-021-0420, 860-034-0090, 860-034-0110, 860-034-0140, 860-

Chapter 736 034-0160, 860-036-0040, 860-036-0050, 860-036-0075, 860-036-
Stat. Auth.: ORS 390.180(1)(c) 0115, 860-036-0125, 860-037-0035, 860-037-0045, 860-037-0070,
Stats. Implemented:ORS 390.180(1)(c) 860-037-0110
Proposed Amendments736-018-0045 Last Date for Comment: 1-21-03
Last Date for Comment: 1-24-03 Summary: The Commission previously published notice of two

Summary: ORS 390.180(1)(c) requires the Director of the Oregon proposed rulemakings, dockets AR 427 and AR 428, in the October
Parks and Recreation Department (OPRD) to adopt administrativd, 2001 Bulletin. The proposed rule changes arose from comments
rules that establish a master plan for each state park. Accordinglyeceived from interested persons during the Commission’s trienni-
OPRD is adopting a master plan for Clay Myers State Natural Arezal review of rules under ORS 183.545.
at Whalen Island. Master plans for state parks are adopted as stateDuring workshops and comments, interested parties proposed
rules under OAR 736-018-0045. The purpose of amending OARadditional rule changes that greatly expanded the scope of the ini-
736-018-0045 is to adopt the new master plan as a state rule. tial rulemakings. Given the additional rulemaking proposals, a large
The master plan responds to the most current information on parklegree of overlap now exists between the two dockets.
resource conditions and public recreation needs as they pertain to this For these reasons, the Commission has decided to close these
park. The plan was formulated through a year-long process involv-dockets AR 427 and 428 and consolidate the proposed changes in a
ing meetings with the general public, a steering committee, affectnew docket, AR 452. The Commission will conduct a rulemaking
ed state and federal agencies and Tillamook County. The Countearing on February 4, 2003 to allow interested persons the oppor-
approved a rezone of the park property following public hearingstunity to comment on the unified rulemaking docket and proposed
before the County Planning Commission and Board of Commis-rule changes.
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The proposed rules amend and/or reorganize the requirements for Water Resources Department
establishing credit for residential utility service, interruption of util- Chapter 690
ity service, meter testing, payment arrangements for deposits, ang .. Time: Location:
make other housekeeping changes. 1-29-03 10 a.m Water Resoucres Dept.
A copy of the proposed rules may be obtained by contacting the Conference Rm. C
Administrative Hearings Division at 503-378-6102 or at 158 12th St. NE
http://www.puc.state.or.us/pucoar/proposed/452rule.pdf Salem, OR 97301

1-30-03 7 p.m. Pendleton Convention Ctr.
Conf. Rm. West-1
1601 Westgate

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordir_1ator_:_Lauri Sal_sbgry _ Pendleton, OR 97801
Address: Public Utility Commission of Oregon, 550 Capitol St. NE, Hearing Officer: Tom Paul, Doug Parrow
Suite 215, Salem, OR 97301-2551 Stat. Auth.: ORS 536.025 & 536.027
Telephone:(503) 378-4372 Stats. Implemented:ORS 450.695, 536.050 & 540.505 - 540.670
Proposed Adoptions:Rules in division 380
Date: Time: Location: Proposed Ren. & AmendsRules in division 15 to division 380
2-19-03 9:30 a.m. Public Utility Commission Last Date for Comment: 2-17-03
Main Hearing Rm. Summary: Under ORS 540.510, most changes in the place of use,
550 Capitol St. NE point of diversion, or character of use of a water right may only be
Salem, OR made after approval of the proposed change by the Water Resources
Hearing Officer: Michael Grant Department. In determining whether to approve a proposed change,
Stat. Auth.: ORS 183 & 757 the Department must evaluate the effects of the change on other
Stats. Implemented:ORS 757.210 & 757.259 water rights and may not allow the change if it would result in injury
Proposed Amendments860-022-0070 to another water right. The Department is proposing that the Water
Last Date for Comment: 1-21-03 Resources Commission adopt water right transfer rules under a new

Summary: The proposed amendment to OAR 860-022-0070 would OAR Chapter 690, Division 380. The existing water right transfer

remove the current subsection (7) to allow the annual earnings revie\ﬂJles are In OAR Chap‘?' 690, D|V|s_|on ;5' The D(_apartment has
L . . worked with a Rules Advisory Committee in developing these pro-
for gas utilities required by the rule to continue.

*Auxiliary aids for persons with disabilities are available upon posed rules that reorganize the existing rules, clarify and streamline
advance request transfer application processing, and incorporate statutory changes
Rules Coordinat.or' Lauri Salsbury enacted in 1999 and 2001 into the rules.

S o . Under the proposed rules, processing of water right transfer appli-
Aeress: Public Utility Commission of Oregon, 550 Capitol St. NE, cations WOU|F()Z| t?e changed.pCurrently?, the Depa?rtment proviF()jF()es
Suite 215, Salem, OR 97301-2551 opportunity to protest transfer applications prior to evaluating the

Telephone:(503) 378-4372 proposal to determine if the transfer would be injurious to other
rights. The draft rules would modify the process to provide for a
Stat. Auth.: ORS 183, 756, 757 & 759 comment period on receipt of a transfer application. The Department
Stats. Implemented:ORS 756.040, 756.500 - 756.575, 756.518(2) would consider any comments received in making a preliminary
Proposed Adoptions:860-014-0023 determination of whether the application should be approved and,
Last Date for Comment: 1-21-03 then, would provide a notice of the opportunity to protest the appli-

Summary: Defines “major proceeding” for purposes of ORS cation and the Department’s determination. Under the statutes and

756.518(2); describes other ways a case may qualify as a major préyles, the Department is required to initiate a contested case if a

ceeding; describes procedure for designating a case a major pr&r(')l'tr?:tdlrsa?tl?SI.es also incorporate water right cancellation proceed
ceeding and for participation in oral argument. P 9 P

Rules Coordinator: Lauri Salsbury ings into the transfer review process if protestants or the Department

dd -Public Utility C o ‘0 0 Capitol S identify forfeiture for non-use as an issue. Currently, the Department
Aadress: Public Utility Commission of Oregon, 550 Capitol St. NE, places a hold on transfer processing and initiates a separate cancel-

Suite 215, Salem, OR 97301-2551 lation proceeding if issues are raised through the Department’s eval-
Telephone:(503) 378-4372 uation or through protests regarding the validity of a water right pro-

posed for transfer. The proposed rules would combine the transfer
Stat. Auth.: ORS 183, 756, 757 & 759 and cancellation proceedings. However, the draft rules would not
Stats. Implemented:ORS 756.040, 756.055, 756.500 - 756.575  Preclude individuals from filing affidavits alleging non-use and can-
Proposed Amendments860-012-0035 cellation of a water right proposed for transfer outside of the protest
Last Date for Comment: 1-21-03 period.

Summary: Due to the limitation set forth in the current rule, when- 1€ Proposed rules also implement statutory changes from the

. . : 999 and 2001 Legislative sessions. These changes include:
ever any party requires a protective order that deviates from the stanl- . ) .
dard language, the Commission, rather than the ALJ, must issue the SB 301 (1999) allowing transfer of a surface water rights to

) . ) round water and substitution of a primary right for a supplemental
order, even if no party to the proceeding objects to the proposed la Saht P yng PP

guage. The proposed amendment would delegate general authority”, |15 3356 (1999) allowing the Department to waive transfer fees
to ALJs to issue protective orders with language appropriate to theynq 1o assist in satisfying survey or final proof requirements for fish-

circumstances without first obtaining Commission approval. friendly transfers.

Rules Coordinator: Lauri Salsbury . *SB 644 (2001) allowing an expedited notice and waiting period
Address: Public Utility Commission of Oregon, 550 Capitol St. NE,  for substitution of supplemental ground water right for primary water
Suite 215, Salem, OR 97301-2551 right during droughts and modifying procedures for irrigation district
Telephone:(503) 378-4372 temporary transfers.
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* SB 870 (2001) allowing water right holders to consent to injury
and establishing procedures and requirements for the Department to
consent to injury to instream water rights.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Adam Sussman

Address: Water Resources Department, 158 12th St. NE, Salem, OR
97310

Telephone:(503) 378-8455, ext. 297
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Board of Architect Examiners (e) Temporary permit issued under ORS 672.135 — $25.

Chapter 806 (f) Re-issuance of lost or mutilated certificate — $25.

- (9) Re-issuance of lost or mutilated pocket card — $5.
Adm. Order No.: BAE 9-2002 (h) Issuance of certificate without examination based on experience
Filed with Sec. of State12-12-2002 as provided under ORS 672.255 — $225.
Certified to be Effective: 12-12-02 (i) Re-score of an Oregon specific examination — $50.
Notice Publication Date:11-1-02 (i) Annual renewal of a professional engineering certificate — $40.
Rules Amended:806-010-0095 (k) Annual renewal of a professional land surveyor certificate — $40.

Subject: This amendment fixes 60 days as the amount of time in () Annual renewal of inactive professional engineering or profes-

which to file address changes with the Board, and includes thesional land surveying certificate as defined in OAR 820-010-0010(18)
requirement that architectural firms, as well as architects, keep theiwhich meets the requirements for exemption under OAR 820-010-0365(6)
address current with the Board. — $20.

Rules Coordinator: Carol Halford—(503) 378-4270 (m) Annual renewal of water right examiner certificate — $10.

(n) The penalty for late payment of a renewal fee under subsections
806-010-0095 @), (k), or (I) of this section shall be equal to the accumulated total of the
Filing of Current Mailing Address amount of the delinquent renewal. The late penalty becomes due and

Each person holding a certificate of registration to practice architec-payable 30 days after the date of expiration.
ture in Oregon and each firm registered to practice architecture in Oregon Stat. Auth.: ORS 670.310, ORS 672.097, ORS 672.099 & ORS 672.255

shall file a proper and current mailing address with the Board at its office Stats. Implemented: ORS 672.002 - ORS 672.325
Hist.: EE 2-1980, f. & ef. 5-14-80; EE 4-1981, f. & ef. 12-14-81; EE 2-1984(Temp), f. & ef.

in Salem, _an_d shall notify the Board in writing of all changes of mailing 5.7-84; EE 2-1984(Temp), f. & ef. 5-7-84; EE 41984, 1. & ef. 12-11-84; EE 2-1987, 1. & ef.
address within 60 days of such a change. 7-2-87; EE 3-1987, f. & ef. 8-25-87; EE 2-1989, f. 1-3-89, cert. ef. 1-15-89; EE 1-
Stat. Auth.: ORS 670 & ORS 671 1990(Temp), f. & cert. ef. 5-21-90; EE 1-1991(Temp), f. 8-14-91, cert. ef. 9-1-91; EE 2-1991,
Stats. Implemented; ORS 871.080 el . . . f. & cert, ef. 9-23-91; EE 1-1992, f. & cert. ef. 2-3-02; EE 2-1992, . & cert. ef. 2-4-92; EE
T;B'ZAE 1-1981, 1. & ef. 3-5-81; AE 1-1987, f. & ef. 3-30-87; BAE 9-2002, f. & cert. ef. 12- 4-1992, 1. & cert, ef. 7-22-92; EE 2-1993(Temp), f. & cert. ef. 2-22-93; EE 3-1993, . & cert.
- ef. 6:3-93; EE 2-1994, f. & cert. ef. 7-22-94; EE 1-1995, f. 8-15-95, cert. ef. 9-1-95; EE 2-
) seceesenes 1997, f. & cert. ef. 8-6-97; BEELS 3-1998, f. & cert. ef. 5-11-98; BEELS 1-1999, f, 5-27-09,
Board of Examiners for Engineering and Land Survey cert. ef. 7-1-99; BEELS 1-2000, f. & cert. ef. 1-14-00; BEELS 3-2000, f. 3-17-00, cert. ef. 3-
Chapter 820 20-00; BEELS 3-2001, f. & cert. ef. 11-26-01; BEELS 3-2002, f. & cert. ef. 11-13-02;
=GR Dek BEELS 4-2002. . & cert. ef. 12-3-02
Adm. Order No.: BEELS 4-2002 )
Filed with Sec. of State12-3-2002 Board of Geologist Examiners
Certified to be Effective: 12-3-02 Chapter 809

Notice Publication Date:9-1-02

Rules Amended:820-010-0305

Subject: Amends omissions on fee structure text as filed November
13, 2002. Restores correct text as adopted by the Board.

Adm. Order No.: BGE 5-2002(Temp)
Filed with Sec. of State12-2-2002
Certified to be Effective: 12-2-02 thru 5-31-03

Rules Coordinator: Edward B. Graham—(503) 362-2666 Notice Publication Date:

Rules Suspended809-050-0030
820-010-0305 Subject: Suspends rule requiring Registration for Public Testimo-
Fees ny, pending permanent repeal.

(1) In addition to the fees established by this rule, each examinatioanes Coordinator: Susanna R. Knight—(503) 566-2837
applicant shall submit an amount equal to the actual cost of the test materi- '

als (printed test booklets, answer sheets, solution pamphlets, scoring sergng-050-0030
ices) that the Board purchases from the test vendor. Where applicable, thﬁegistration Requirement for Public Testimony
initial activation and certificate fee must be included. The total amount for (1) Registration as a geologist in the State of Oregon is required of a

each specific application is compiled in a fee schedule published SEparatfg)'erson who presents public testimony on geologic issues if the person states
ly. The amount to be submitted shall be equal to a total of items (a) through " o ; . h e
(d) in this section. Actual dollar amounts for administration, initial activa- orin any way implies tha_t the.person is a registered geologist or certified in
tion, renewal and certificate are listed in sections (2) and (3) of these rules? SPecialty, S.UCh as engineering _geo_logy. . .
(a) Fee to cover cost of test materials (amount published separately).  (2) Registration as a geologist in the State of Oregon is required of a
(b) Fee for examination administration. May include foreign proctor P&rson who presents public testimony on geologic issues if: _
fee in (2)(e) below. (a) The testimony is related to public welfare or safeguarding of life,

(c) Fee for initial activation equal to one year renewal (one time fee health, property and the environment; and

applies to PE and PLS only; not applicable to reexamination). (b) The person performs any consultation, investigation, surveys,
(d) Fee for issuance of first certificate (one time fee applies to PE andevaluation, planning, mapping, or inspection of geologic work; and

PLS only). (c) The person uses the title “geologist” or any title or description
(2) Fees for examination administration: tending to convey the impression that the person is a geologist.
(a) Fundamentals of engineering examination — $25. (3) Registration as a geologist in the State of Oregon is required if, for
(b) Fundamentals of land surveying examination — $25. purposes of public testimony, a person prepares or provides geological
(c) Professional engineering (PE) or professional land surveyingmaps, plans, reports or documents to a third party so that the third party

(PLS) examination $50 per each eight hour session. may testify.
(d) Oregon law portion of PLS examination — $60. (4) Notwithstanding subsections (1), (2),and (3) of this rule, registra-

(&) Not withstanding subsections (a) and (c) of this section, an addi-jon as a geologist in the State of Oregon is not required if a person:
tional fee of $35 for the fundamentals of engineering examination and an 3y presents public testimony on geological issues while in compli-
addltlonal fee Of.$50 for any p_rofessmnal engineering examination shall .beance with ORS 672.535 and states the manner of the compliance; or
paid by the applicant when said examinations are administered in a foreign (b) Presents public testimony on geological issues while in compli-
Coum(rfgl.Certified Water Right Examiner test — $20 ance with ORS 672.545 and states the manner of the compliance; or
(3) Fees for certificat?on registration, and renéwal: (c) States personal opinions during public testimony on geological
. : issues, but does not engage in the public practice of geology as defined in

(a) First registered professional engineer certificate — $5. . . oe !
(b) First registered professional land surveyor certificate — $5. ORS 672.505(7) in order to arrive at those opinions, and does not claim to

(c) Registration of nonresident engineer under ORS 672.125 (comity)P€ & geologist.

Stat. Auth.: ORS 672
— $110. Stats. Implemented:
(d) Registration of nonresident land surveyor under ORS 672.125 Hist.: GE 1-1986, f. & ef. 1-3-86; BGE 2-2002, f. & cert. ef. 4-15-02; Suspended by BGE 5-
(comity) — $110. 2002(Temp), f. & cert. ef. 12-2-02 thru 5-31-03
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Board of Investigators 833-020-0015

Chapter 220 Methods of Application

- (1) Applications for licensure must be made indicating one of the fol-
Adm. Order No.: Bl 1-2002 lowing methods for compliance with the supervised work requirements for
Filed with Sec. of State12-9-2002 licensure.
Certified to be Effective: 1-1-03 (a) Intern Registration Method. The intern registration method is
Notice Publication Date:11-1-02 required for applicants who seek acceptance of post-degree supervised
Rules Amended:220-005-0010 work experience completed in Oregon after June 30, 2002. The intern reg-

Subiect: df | f . . istration method requires applicant to obtain Board approval of a proposed
ubject: Amend fee category language (from operative to provi- lan for completing required hours of supervised work experience. No less

sional investigator, and registration to license). Increases initial andhan 1,000 hours of supervised work experience must be completed under
biennial renewal licensing fees for provisional investigators from an approved plan. Hours of supervised work experience completed pur-

$275 to $550. suant to OAR 833-020-0150, that were not part of an approved plan, may
Rules Coordinator: Kelly Paige—(503) 731-4359 be chreéjited toward the supervised work experience requirement under this
method.
220-005-0010 (b) Direct Method. The direct method is required for applicants who
Fees seek acceptance of supervised work experience completed in another juris-
For the purpose of implementing ORS Chapter 703.401 throughdiction or in Oregon before June 30, 2002, or a combination thereof. The
703.995, fees charged shall be: direct method requires the applicant to document no less than the total min-
(1) Application Fees: imum number of supervised work experience hours required for licensure,
(a) Private Investigators: $40.00; all of which must have been completed prior to the date of application for
(b) Provisional Investigators: $40.00; licensure.
(c) Exam Retakes: $25.00; (A) For applicants seeking the professional counselor license, the
(2) Background Checks: hours must meet the standards set forth in OAR 833-020-0050 and may be
(a) Oregon State Police Check: $15.00; comprised of pre-degree hours plus post-degree hours:
(b) FBI Fingerprint Check: $24.00. (i) Completed in Oregon prior to June 30, 2002;
(3) Private Investigator Fees: (if) Completed in another state or country prior to application; or
(a) Initial License: $550.00; (iii) Be a combination of hours completed in Oregon prior to June 30,
(b) Biennial License Renewal: $550.00; 2002 and completed in another state prior to application.
(c) Inactive License: $50.00; (B) For applicants seeking the marriage and family therapist license,
(d) Late Renewal: $25.00. the hours must meet the standards set forth in OAR 833-020-0100 and may
(4) Provisional Investigator Fees: be compnsed of po_st—degree ho_urs: )
(a) Initial Registration: $550.00; (i) Completed in Oregon prior to June 30, 2002;

(ii) Completed in another state or country prior to application; or

(iii) Be a combination of hours completed in Oregon prior to June 30,
2002 and completed in another state prior to application.

(c) Reciprocity Method. The reciprocity method is required for appli-
cants who seek acceptance of supervised work experience previously used
% obtain a comparable license in another jurisdiction. The reciprocity

method requires the applicant to document that the experience requirements
i 3 under which the applicant obtained a comparable license held in another
(@) Mailing Lists: state are equivalent to the standards required for Oregon licensure as a pro-

() PI/Operative_: $50.00; fessional counselor or as a marriage and family therapist pursuant to OAR
(B) Exam Candidates: $20.00; 833-020-0140.

(C) Investigation Firms: $50.00;

(b) Biennial Registration Renewal: $550.00;

(c) Inactive: $25.00;

(d) Late Renewal: $25.00;

(e) Upgrade to Private Investigator License: $0 to $275.00 (the dif-
ference between the Private Investigator license fee, and the last initial
renewal fee paid, pro-rated for the remaining term of the license).

(5) Miscellaneous Fees:

SO (d) Re-Licensure Method. The re-licensure method is required for
(D) Other mailing lists by request: up to $50.00. applicants who have previously been licensed by the Board. The re-licen-
(b) Certificates copies: $2.50; sure method requires the applicant, as a previous Board licensee, to request
(c) Replacement ID Cards: $10.00; a new license with a new license number, but without documenting further
(d) Wall Certificate: $10.00. supervised work experience pursuant to OAR 833-020-0022.

Stat. Auth.: ORS 703.480(3) (2) Applicants may request permission to change their method of

Stats. Implemented: ORS 703.425, ORS 703.435, ORS 703.445 & ORS 703.480 <) ! cquest | o
Hist.: BI 1-1998(Temp), f. & cert. f. 3-6-98 thru 9-2-08; BI 4-1998, f. & cert. ef. 9-2-98; B application without re-application, if they do so within the year allowed to

1-2000, f. 2-23-00, cert. ef. 2-25-00; Bl 1-2002, . 12-9-02. cert. ef. 1-1-03 complete application. The date of original application will not change;
eessccsces however, applicants may not change the type of license requested without
Board of Licensed Professional Counselors and Therapists re-application.
Chapter 833 (3) Applicants who filed applications and fees prior to June 30, 2002
- may complete their applications under the method selected and rules in
Adm. Order No.: BLPCT 2-2002(Temp) place at time of application. Applicants, whose applications have not been
Filed with Sec. of State12-13-2002 open for more than one year or who have been granted an extension of time
Certified to be Effective: 12-16-02 thru 6-13-03 by the Board, may continue to obtain supervised work experience for the
Notice Publication Date: purpose of quacljifyingkfor IiC?jnsure after Jur:je I3O, 20(_)|2r¥vithout registerin_g
) as an intern and working under an approved plan until the year or extension
Rules Amended:833-020-0015, 833-020-0040, 833-020-0060, 833- ends.
020-0090, 833-020-0111, 833-025-0001, 833-025-0005, 833-025- Stat. Auth.:ORS. 675.785
0006, 833-040-0001, 833-040-0010 Stats. Implemented: ORS 675.715, ORS 675.720,0RS 675.725, ORS 675.735
Rules Suspended833-020-0130 Tésng:rll_rFl’J%Tllzzoosoz f. & cert. ef. 3-1-02; BLPCT 2-2002(Temp), f. 12-13-02, cert. ef. 12

Subject: Amendments update rules to extend pre-internship hour

credits to applicants; to permit more graduate level post-degree su$33-020-0040

plemental training; to eliminate redundancy in describing our grad_EducationaI Qualifica_tions for Licensure as a_ProfessionaI Counselor
uate degree standards; to eliminate a conflict between clock and creg- 10 qualify for licensure as a professional counselor under ORS

. - ) . . 75.715(2), an applicant shall hold one of the following:
it hour requirements; to reflect changes in the computerized LPC an (1) A'graduate degree in counseling received from a program of no

LMFT tests, and clarify exam procedures. The changes have no fispss than 72 quarter or 48 semester hours approved by the Council for

cal impact. Accreditation of Counseling and Related Educational Programs
Rules Coordinator: Julia M. Cooley—(503) 378-2216 (CACREP);
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(2) A graduate degree in counseling received from a program of no (2) A graduate degree determined by the Board to be comparable in
less than 72 quarter or 48 semester hours approved by the Council ohoth content and quality by meeting the academic and training program
Rehabilitation Education (CORE); standards for graduate degrees set out in OAR 833-025-0001; or

(3) A graduate degree determined by the Board to be comparable in  (3) A graduate degree determined by the Board to meet a majority of
both content and quality by meeting the academic and training progranthe graduate degree standards defined in OAR 833-025-0001(2) and the
standards for graduate degrees set out in OAR 833-025-0001; or degree coursework standards set forth in OAR 833-020-0005 including

(4) A graduate degree determined by the Board to meet a majority ofadditional graduate training as set forth in OAR 833-025-0006 that togeth-
the graduate degree standards defined in OAR 833-025-0001(2) and th@ meet the graduate degree standards which require a total of no less than
degree coursework standards set forth in OAR 833-020-0005 including’2 duarter or 48 semester hours of graduate academic coursework related

i i ; to a degree in marriage and family therapy.
additional graduate training as set forth in OAR 833-025-0006 that togeth-'0 & (EUre€ In Marage anc famty therapy.

er meet the graduate degree standards which require a total of no less than  sats. Implemented: ORS 675.715 & ORS 675.785
72 quarter or 48 semester hours of graduate academic coursework related  Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;
; ; LPCT 1-1991, f. 9-30-91, cert. ef. 10-1-91; LPCT 2-1992, f. 11-30-92, cert. ef. 12-1-92;
oa d;gﬁ&'%%;“gf:;'g% ORS 675.785 LPCT 1-1993, f. 12-30-93, cert. ef. 1-1-94; LPCT 1-1996, f. 1-3-96, cert. ef. 1-5-96; LPCT
Stats, Implemented: ORS 675.715 & ORS 675.785 1-1998, f. 1-2-98, cert. ef. 1-5-98; BLPCT 2-2002(Temp), f. 12-13-02, cert. ef. 12-16-02 thru

Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90; 6-13-03

LPCT 1-1991, f. 9-30-91, cert. ef. 10-1-91; LPCT 2-1992, f. 11-30-92, cert. ef. 12-1-92;

LPCT 1-1093, f. 12-30-93, cert. ef. 1-1-94; LPCT 1-1996, f. 1-3-96, cert. ef. 1-5-96; LPCT 833-020-0111

1-1998, f. 1-2-98, cert. ef. 1-5-98; BLPCT 2-2002(Temp), f. 12-13-02, cert. ef. 12-16-02 thru Examination Requirement for Licensure as a Marriage and Family

6-13-03 Therapist
All applicants for licensure as a marriage and family therapist shall be
833-020-0060 required to pass an examination consisting of two separate examination
Examination Requirement for Licensure as a Professional Counselor sections: a competency section and an Oregon law and rules section.
All applicants for licensure as a professional counselor shall be (1) To qualify for licensure as a marriage and family therapist under
required to pass an examination consisting of two separate sections: a CONBRS 675.715(5), an applicant shall pass a competency examination pre-
petency section and an Oregon law and rules section. scribed by the Board or have passed other approved alternative exams,

(1) To qualify for licensure as a professional counselor under ORSwithin 10 years from the date of application for licensure.
675.715(5), an applicant shall pass one of the following competency exam- (2) The Board prescribes as the competency section the computerized

inations within 10 years from the date of application for licensure: marital and family therapy examination of the Association of Marital and
(a) National Counselor Examination (NCE); Family Therapy Regulatory Boards (AMFTRB) in association with the
(b) Certified Clinical Mental Health Counselor Examination; Professional Examination Service.
(c) Certified Rehabilitation Counselor Examination; or (3) To qualify to sit for the competency examination, a LMFT appli-
(d) Other exams as approved by the Board. cant must:
(2) The Board uses the National Counselor Examination (NCE) as the (&) Submit an application;

state examination. (b) Meet the graduate program and coursework requirements pre-

(3) To qualify to sit for the competency examination, a LPC applicant Sctibed in OAR 833-020-0090. ) ) o
must: (c) Meet the supervised work experience requirements prescribed in

(a) Submit an application; OAR. . . , . o
(b) Meet the graduate program and coursework requirements pre- . (4) Upon review and acceptance of an appllcant_s educat|o_nal qua||_f|_-
scribed in OAR 833-020-0040 cations and supervised work experience, the Board will send written notifi-

(4) Upon review and acceptance of an applicant’'s educational qualifi—Catlo?ngcagﬁé%\gggovsﬁre;hzfgggﬁgegiggxsﬁ?rﬁgggﬁon fees to the pre-
cations, the Board will send written notification of approval to take the pay P

combetency examination scribed examination providers.
p y . (6) Passing scores will be:

' (5) Cand.idat.es will pay exam and exam administration fees to the pre- (a) Established by the AMFTRB for applicants who plan to take the
scribed examination providers _ exam after making application for Oregon licensure.
(6) Passing scores will be: (b) Established by the agency verifying passage of its examination for

(a) Established by the National Board of Certified Counselors for 5ppjicants who have completed an approved alternative examination.
applicants who plan to take the exam after making application for Oregon " (7) The Board will notify examinees, in writing only, of the results of

licensure. their examination.

(b) Will be established by the agency verifying passage of its exami- (8) Following passage of the approved competency examination, the
nation for applicants who took a state competency exam before makingoard requires passage of an Oregon state law and rules examination,
application for Oregon licensure. whose passing score will be determined by the Board.

(7) The Board will notify examinees, in writing only, of the results of (9) Applicants by reciprocity do not need to take the state competen-
their examination. cy examination.

(8) Following passage of the approved competency examination, the (10) Applicants by direct method, who have not passed an approved
Board requires passage of an Oregon state law and rules examinatiogxamination within 10 years of application, shall be required to take the
whose passing score will be determined by the Board. AMFTRB examination following official acceptance of their education and

(9) Applicants by reciprocity do not need to take the state competen-experience documentation.
cy examination. Stat. Auth.: ORS 675.785

A . Stats. Implemented: ORS 675.715 & ORS 675.785
(10) Applicants by direct method, who have not passed an approved Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;

examination within 10 years application, shall be required to take the NCE. LPCT 2-1992, f. 11-30-92, cert. ef. 12-1-92; LPCT 1-1996, f. 1-3-96, cert. ef. 1-5-96; BLPCT
Stat. Auth.: ORS 675.785 2-2001, f. 9-19-01, cert. ef. 10-1-01; BLPCT 2-2002(Temp), f. 12-13-02, cert. ef. 12-16-02
Stats. Implemented: ORS 675.715 & ORS 675.785 thru 6-13-03

Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;
LPCT 2-1992, f. 11-30-92, cert. ef. 12-1-92; LPCT 1-1996, f. 1-3-96, cert. ef. 1-5-96; BLPCT 833-020-0130

2-2002(Temp), f. 12-13-02, cert. ef. 12-16-02 thru 6-13-03 State Examination
The state examination may consist of two sections, a professional
833-020-0090 , , _ competency section developed by the Board or a national examination
Educational Requirements for Licensure as a Marriage and Family  geyeloped for counselors or marriage and family therapists and an Oregon
Therapist laws and rules section. Sections may be administered and scored separate-
To qualify for licensure as a marriage and family therapist under ORS|y: however, the Board requires both be passed before the examination
675.715(2), an applicant shall hold one of the following: requirement for licensure is considered fulfilled.

(1) A graduate degree in marriage and family therapy received from a (1) Applicants who have not taken and passed an approved compe-
program of no less than 72 quarter or 48 semester hours approved by thiency examination within the last 10 years shall apply and be approved as
Commission on Accreditation for Marriage and Family Therapy Education meeting the education and experience requirements before submitting pay-
(COAMFTE); or ment for and being authorized to take the competency examination.
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(2) First-time applicants for state competency examination shall sub- (a) For counseling degrees leading to a professional counselor license,
mit a completed application by the published cutoff date prior to the nextbased on a minimum of 72 quarter or 48 semester hours:
scheduled examination in order to sit for that examination. Applicants who (A) Counseling theory, 3 quarter hours;
submit and complete application after the cutoff will be offered an oppor- (B) Human growth and development, 3 quarter hours;
tunity to sit for the following examination. Information on the next exami- (C) Social and cultural foundations, 3 quarter hours;
nation scheduled will be available from the Board office. (D) The helping relationship, 3 quarter hours;
(3) Payment for the examination or re-examination shall be made (E) Group dynamics processing and counseling, 3 quarter hours;
within the timeframes established by the Board or designated testing serv-  (F) Lifestyle and career development, 3 quarter hours;
ice. (G) Appraisal of individuals, 3 quarter hours;
(4) Examination candidates shall be required to produce authorization (H) Research and evaluation, 3 quarter hours;
documents and picture identification or a prior approved substitute for pic- (1) Professional orientation, 3 quarter hours;
ture identification before being allowed entrance to a board-administered (9) Clinical/applied experience of at least 600 clock hours; and
examination. (K) Supporting coursework for specialty areas, 24-33 quarter hours.
(5) An examination candidate will be disqualified for obtaining help (b) For marriage and family therapy degrees leading to a marriage and
or information from notes, tests, or other individuals to answer the quesfamily therapist license, based on 72 quarter or 48 semester hours:
tions of the examination. A candidate will also be disqualified for attempt- (A) Human development, 6 quarter hours;
ing to, or for removing test-related materials or examination question infor- (B) Marital and family theoretical foundation studies, 3 quarter hours;
mation from the examination site. (C) Marital and family therapy assessment, treatment, principles and

(6) The Board will notify examination candidates, in writing, of the techniques studies, 12 quarter hours;
results of the examination (passing, failing, score). Results will not be given (D) Professional studies, 3 quarter hours;

by any other means. (E) Research methods or statistics, 3 quarter hours;
Stat. Auth.: ORS 675.785 (F) Clinical/applied experience of at least 600 clock hours; and
Stats. Implemented: ORS 675.715 & ORS 675.785 (G) Supporting coursework focusing on the systems paradigm for

Hist.: LPCT 1-1990(Temp), . & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90; -
LPCT 2-1992, f, 11-30.92, cert. f, 12-1-92; LPCT 11996, f. 1-3-96, cert. ef. 1-5-06; sLPCT SPECially areas, 24-33 quarter hours.

2-2001, f. 9-19-01, cert. ef. 10-1-01; Suspended by BLPCT 2-2002(Temp), f. 12-13-02, cert. o AIUth-li ORS 675715 & ORS 675.765
ef. 12-16-02 thru 6-13-03 ats. Implemented: .

Hist.: LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90; LPCT 1-1993, f. 12-30-93, cert. ef. 1-1-94;
LPCT 1-1998, f. 1-2-98, cert. ef. 1-5-98; BLPCT 2-2002(Temp), f. 12-13-02, cert. ef. 12-16-

833-025-0001 02 thru 6-13-03
Comparable Full Standards and Majority Standards for Graduate
Degrees 833-025-0006

(1) A graduate degree shall be determined by the Board as comparaddditional Graduate Training to Supplement Degree Program
ble in content and quality to degrees from CACREP, COAMFTE, or CORE (1) Training used to supplement a degree program pursuant to OAR
approved programs, if issued by a degree-granting program that meets th833-025-0001(2), shall be taken and successfully completed for graduate

following standards: credit at an accredited college or university as follows:
(a) The degree was from an institution that: (a) For counseling or marriage and family therapy degrees meeting
(A) Was a fully accredited member of one of the regional institution- the majority standards requirements of OAR 833-025-0001(2)(a)-(e) as part
al accreditation bodies at the time the degree was granted, of a graduate program, or at the graduate level through a counselor or mar-
(B) Offered a minimum of a master's degree; riage and family therapy program or any other department offering training
(C) Was of at least two years’ duration, which by standard definition that meets the competency areas for such a program as defined by
is at least 48 semester or 72 quarter hours; CACREP or COAMFTE. _ _ _ _
(D) Included coursework requirements set forth in OAR 833-025- (b) For related degrees leading to the marriage and family therapist
0005. license meeting the requirements of OAR 833-025-0001(2)(a)(A)-(D), as
(E) Included a required supervised clinical experience for all studentspart of a structured degree program designed and offered as part of a clear-
of no less than 600 clock hours; and ly identified graduate level marriage and family therapy program;
(F) Provided a practicum or internship site that: (c) No more than one course of the training which is theoretical in
(i) Had supervisory staff with a minimum of a master's degree in the Nature may be by distance Iearning. Skill building coursework must be
program emphasis and with pertinent professional experience; through attended classes or training.
(i)) Made provision for faculty monitoring of operations; 2) Regardless of the total number of quarter or semester hours com-
(iii) Kept records of student-client contact hours including summary Pleted by the applicant: ‘ o
of student progress by the supervisor; and (a) For the professional counselor license: the majority graduate
(iv) Had a written agreement with the program and student specifyingdegree standard set forth in OAR 833-025-0001(2)(a)-(e) must be fulfilled.
learning objectives. If the coursework standard set forth in OAR 833-025-0005(1)(a)(A)-(K)
(v) Had a mechanism for program evaluation. has not been fulfilled, then additional courses offering knowledge and skills

(2) Pursuant to ORS 675.715(1)(d), a graduate degree shall be detefor the practice of professional counseling shall be required to fulfill the
mined to meet a majority of the Board’s standards, as set forth in section (1§oUrséwork standard. ) o . -
of the administrative rule, if issued by a degree granting program that: (b) For the marriage and family therapist license: the majority gradu-
(a) Was from a regionally accredited institution that provided training &€ degree standard set forth in OAR 833-025-0001(2)(a)-(e) must be ful-
in counseling or marriage and family therapy; filled. If the coursework standard set forth in OAR 833-025-0005(b)(A)-

(b) Offered a minimum of a master’s degree; (G) has not been fulfilled, then additional courses, presented from a sys-

(c) Was of at least one year in duration, which by standard definition temic appro:_:lch, shall pe required in‘ studies offering knowledge and skills
is at least 30 semester or 45 quarter hours; or the practice of marriage and family therapy. . .

(d) Included coursework requirements for the degree as set forth in (3) To fulfill the requirements for the clinical/applied experience, the
OAR 833-025-0005; applicant shall: . . . . .

(e) Included a degree-required clinical experience with on-site super- (a) Complete a practicum or internship for the required credits and to

visors having competence in counseling or marriage and family therapy an& total of at least 600 clock hours; or .

field supervision; (b) If the applicant has at least five years of full-time post-degree
Stat. Auth.: ORS 675.715 experience, may complete a class in advanced clinical or applied course-
Stats. Implemented: ORS 675.715 & ORS 675.785 work which may not require site placement, but involves both theoretical
Hist.: LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90; LPCT 2-1092, . 11-30-02, cert. ef. 12-1-92; and experiential components. Completion will waive the requirement that

LPCT 1-1993, f. 12-30-93, cert. ef. 1-1-94; LPCT 1-1996, f. 1-3-96, cert. ef. 1-5-96; LPCT " ; . .
1-1998, 1. 1-2.98, cert, ef. 1-5-98; BLPCT 2-2002(Temp), f. 12-13-02, cert, ef. 12-16.02 thru '€ Clinical experience include at least 600 clock hours;

6-13-03 (c) The clinical experience for applicants for licensure of marriage
and family therapists shall consist of work in relationship issues, couples,
833-025-0005 and families.
Standards for Degree Coursework oo Auth. ORS 675715 & ORS 675785
(1) The curriculum standards for degrees set forth in OAR 833-025- Hist. LPCT 1-1993, f. 12-30-93, cert. ef. 1-1-94; LPCT 1-1998, f. 1-2-98, cert. ef. 1-5-98;
0001(1)(b)(K) are to include as follows: BLPCT 2-2002(Temp), f. 12-13-02, cert. ef. 12-16-02 thru 6-13-03
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833-040-0001
Fees

(5) The physician shall not practice in Oregon under the special dis-
aster emergency provisions beyond the termination date of the emergency.

Fees established by the Board of Licensed Professional Counselorfractice in Oregon beyond the termination date of the declared disaster

and Therapists are as follows:
(1) Application for licensure — $125.
(2) Initial license — $100.
(3) Annual renewal of license — $125.
(4) Restoration fee — $50.
(5) Examination:

emergency requires licensure through the Board of Naturopathic
Examiners.

Stat. Auth.: ORS 685 125

Stats. Implemented: ORS 685.160

Hist..BNE 6-2002(Temp), f. & cert. ef. 12-6-02 thru 6-3-03

ececccccoe

(a) For professional counselor license — Candidates will pay examAdm. Order No.: BNE 7-2002

and exam administration fees to the prescribed examination providers
(b) For marriage and family therapist license — Candidates will pay

Filed with Sec. of State12-10-2002
Certified to be Effective: 12-10-02

exam and exam administration fees to the prescribed examinatio\otice Publication Date:11-1-02

providers.
(6) Duplicate license or certificate of licensure — $5.
(7) Verification of licensure or examination scores for applicant or
licensee to other licensing or certifying agencies — $10.
(8) Annual renewal of registration as intern — $80.
Stat. Auth.: ORS 675.785
Stats. Implemented: ORS 675.785
Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;
LPCT 1-1991, f. 9-30-91, cert. ef. 10-1-91; LPCT 1-1993, f. 12-30-93, cert. ef. 1-1-94; LCPT
1-1997, f. 10-10-97, cert. ef. 11-1-97; BLPCT 1-2001(Temp), f. & cert. ef. 7-13-01 thru 1-1-
02: BLPCT 2-2001, f. 9-19-01, cert. ef. 10-1-01; BLPCT 2-2002(Temp), . 12-13-02, cert. ef.,
12-16-02 thru 6-13-03

833-040-0010
Fee Refunds

Overpayment of fees or fees submitted as part of application before

required, shall be refunded.
Stat. Auth.: ORS 675.705 - ORS 675.835
Stats. Implemented: ORS 675.785
Hist.: LPCT 1-1990(Temp), f. & cert. ef. 3-6-90; LPCT 2-1990, f. 8-31-90, cert. ef. 9-1-90;
LPCT 2-1992, f. 11-30-92, cert. ef. 12-1-92; BLPCT 2-2002(Temp), f. 12-13-02, cert. ef. 12-
16-02 thru 6-13-03

Board of Naturopathic Examiners
Chapter 850

Adm. Order No.: BNE 6-2002(Temp)

Filed with Sec. of State12-6-2002

Certified to be Effective: 12-6-02 thru 6-3-03
Notice Publication Date:

Rules Adopted:850-010-0055

Subject: This rule is needed to allow NDs, meeting standards as se

in this rule, to come to Oregon and temporarily assist the Departme

of Health, should a disaster emergency be declared by the Governor

of Oregon.
Rules Coordinator: Anne Walsh—(503) 731-4045

850-010-0055
Practice in Oregon by Out-of-State Naturopathic Physicians in the
Event of an Emergency

Rules Amended:850-010-0210

Subiject: Rule will clarify the programs of continuing education that
satisfy requirements for renewal of license.

Rules Coordinator: Anne Walsh—(503) 731-4045

850-010-0210
Programs of Continuing Education

(1) Programs of continuing education (CE) are meant to assist
licensed naturopathic physicians maintain the competency and skills neces-
sary to assure the Oregon public a continued high standard of health care.

(a) Itis recommended that physicians make request for CE approval at
least four weeks in advance, and program providers and sponsors make
requests at least eight weeks before approval is needed.

(b) Programs not submitted in a timely manner might not be approved
retroactively.

(c) Programs of CE submitted more than 30 days after the presenta-
tion will not be considered by the Board for approval.

(2) Any licensed naturopaths using intramuscular (IM) or subcuta-
neous or intravenous (IV) therapeutic injection of vitamins or minerals, or
preventive injections (IM, subcutaneous, or IV) must provide proof of qual-
ifying CE hours prior to using these applications, or proof of qualifying
education received at an approved medical institution:

(a) Licensees doing therapeutic IM or therapeutic subcutaneous injec-
tions of vitamins or minerals are required to provide proof of a one-time 2-
hour qualifying education on this subject.

(b) Licensees doing IV injections of vitamins or minerals must pro-
vide proof of a one-time 12-hour qualifying education.

(c) Licensees doing preventive IM, preventive |V, or preventive sub-
c(‘utaneous injections must provide proof of an additional one-time 4 hours
f qualifying education in addition to the CE hours noted in OAR 850-010-

210(2)(a) and (b).
(3) A Naturopathic physician holding an active license must provide
proof of five hours of Board approved CE in the pharmacology of legend
drugs annually.

(4) Approved programs of continuing education for naturopathic
physicians must meet the following criteria:

(a) They must not misrepresent or mislead;

(b) They must be presented by qualified professionals including

(1) In the event of a disaster emergency declared by the Governor ohaturopathic physicians or other professionally recognized health care
Oregon, the Board of Naturopathic Examiners shall allow naturopathicproviders or educators;

physicians licensed in another state to provide medical care in Oregon

(c) They must exclude the selling or promotion of commercial prod-

under special provisions during the period of the declared disaster emeructs or practice building;

gency, subject to such limitations and conditions as the Governor may pre-

scribe.
(2) The out-of-state physician shall submit to the Board the following
information:

(d) The material covered must pertain to the improvement of the com-
petency and skills of the Naturopathic physician;

(e) Programs must consist of education covering review, new, exper-
imental, research or specialty subjects relevant to the practice of naturo-

(a) Verification of a permanent, current, and unrestricted license topathic medicine.

practice naturopathic medicine in another state which is not the subject of
a pending investigation by a state medical board, or another state or feder-

al agency; and

(b) Current federal or state photo identification, i.e., driver license or
passport.

(3) The requirement for completing and submitting the information to

the Board is waived if the physician is a member of the National Disaster

(5) Credit will not be given for hours received for:

(a) Teaching, except as permitted in OAR 850-010-0210(6)(l);

(b) Community service seminars and activities;

(c) Self-growth/ self-help activities;

(d) Practice building activities;

(e) Medical/or insurance billing presentation;

(f) Nonprofessional health related activities presented by or directed

Medical System (NDMS) under the Office of Emergency Preparednessio the lay public;

U.S. Department of Health and Human Services, and submits to the Board

a copy of his/her NDMS photo identification.

(4) The physician shall provide the Board documentation demonstrat-

(g) Proprietary programs, which promote exclusive services and/or
products.
(6) At least ten (10) hours of CE must be obtained through participa-

ing a request to provide medical care from a hospital, clinic or private med+ion by attendance at an approved seminar, conference, grand round or
ical practice, public health organization, EMS agency, or federal medicalother in person activity. Up to 15 of the 25 required hours for CE credit may
facility, or has otherwise made arrangements to provide medical care irbe given by the Board for courses or activities, which are defined as fol-
Oregon as the result of the declaration of a disaster emergency. lows:

Oregon Bulletin ~ January 2003: Volume 42, No. 1

26



ADMINISTRATIVE RULES

(a) Continuing Medical Education (CME) provided by recognized (b) A program provider may appeal to the Board if approval has been
professional health care licensing agencies, hospitals or institutions. A verdenied.
ification of attendance for all CE courses or activities showing hours (11) At its discretion, the Board may appoint a member of the Board
claimed and /or proof of completion must be signed by the programor other designee to audit by attendance the subject matter of any program
provider; in order to verify content. This audit will be free of charge to the appointed
(b) Video or audio taped CE courses or seminars. Video or audioattendee. Denial of an audit is grounds for disapproval.
taped presentation credit must be documented by a thorough original out- glgi-s_AI‘;T)-lé %zftfis'olég 685,100 & ORS 685,102
line of the presentation with a discussion of the importance of the informa- Hist.- NE 6, f. 6-1-73, ef. 6-15-73: NE 5-1980, f. & ef. 9-11-80: NE 2-1984. f. & ef. 2-28-84:
tion to the doctor’s practice as well as the name of the presenter and her/his ~ NE 1-1986, f. & ef. 4-10-86; NE 1-1992, . & cert. ef. 1-15-92; NE 2-1993, f. & cert. ef. 9-

qualifications and the exact date, time, length of taped course or seminar ~ 23-93; NE 1-1996, f. & cert. ef. 10-18-96; NE 2-1997(Temp), f. 12-1-97, cert. ef. 12-2-97
thru 5-31-98; BNE 2-1998, f. 7-31-98, cert. ef. 8-3-98; BNE 6-2000, . & cert. ef. 12-6-00;

and sponsor of the presentation; BNE 7-2002, f. & cert. ef. 12-10-02

(c) Reading journal articles. Journal credit must include a copy of the cececcccne
article and a thorough original outline of the article, with a discussion on Board of Radiologic Technology
the importance of the information to the doctor’s practice. Credit is deter- Chapter 337

mined by length of article and complexity of the topic;

(d) Internet activities in accordance with the essential standards of theAdm. Order No.: BRT 2-2002
Accreditation Council for Continuing Medical Education (ACCME) Fjled with Sec. of State11-18-2002
including documentation of completion; Certified to be Effective: 11-18-02

(e) Being an original author of an article or book related to health Notice Publication Date:10-1-02

care. Credit for such activities will be credited in the year the project is Rules Adopted:337-021-0070, 337-021-0080

MRS SBR course, with proof of current certfication: Rules Amended:337-010-0030, 337-010-0060, 337-021-0040

(g) Preceptorships for purposes of advancing education in treatmenubject: These new or revised rules:
protocols. Preceptoring credit must indicate the date and hours of precep- 1. Make license and limited permit application fees non-refund-
torship, name of preceptor and qualifications for teaching the subject covable to more accurately reflect the staff time spent in processing
ered. It must include a thorough original outline of the information studied, them;
a discussion of the importance of the information to the doctor’s practice 2. Make refunds of de minimus amounts of $25 or less depend-
and a written evaluation of the applicant's understanding of the subject byent on receiving a written request by the payee;
the preceptor, » _ 3. Add a civil penalty of $1,000 for an employer’s knowingly
(h) Partlupatlon ina f(_)rm_al protocol writing process associated with employing or allowing an individual to practice radiologic technol-
an accredited health care institution or government health care agency. %gy outside the scope of a license or limited permit;

written record of hours of development and research, including the names . . .
and addresses of the institutions involved, name of supervisors, and their .4' ReqUIre that after Jyn_e 30, 200.3’ “mlt.Ed permlt students who
signatures verifying hours. wish to sit for the OBRT limited permit examination must have suc-

(i) Participation in research related to naturopathic medicine directedc€SSfully completed a course of instruction both approved by the
by an educational or other qualified naturopathic organization. LicenseeOBRT and licensed by the Oregon Department of Education or oth-
must document dates of participation, name of research program and a sur@rwise approved or accredited by the Oregon Department of High-
mary of the purpose and outcome of the research; er Education;

(j) Participation in accredited graduate level health related programs; 5. Make application fees for the limited permit examination

(k) Other courses or activities specifically authorized by the Board. refundable only if received by the board in writing up to 30 days

() One time only teaching when subject is specific to higher educa- pefore the examination:;
tion in the practice of Naturopathic medicine; 6. Make the amount of the civil penalty per violation.

(7) Up to a total of ten (10) hours of credit may be granted for CE p,jaq coordinator: Lianne Thompson—(503) 731-4088, ext. 21
obtained by participation on the Naturopathic Physicians Licensing !

Examinations (NPLEX) committee in the development and writing of the 337.010-0030
NPLEX examinations; Limited Permits
(8) To be approved as a Program Provider (PP) for the purpose of (1) Applicants for Limited Permits in Diagnostic Radiologic
offering programs of approved CE to licensees the applicant must SmeitTechnoIogy. Qualifications:
(2) An application for approval; (a)(A) An applicant for a limited permit in diagnostic radiologic tech-
(b) A.n initial course program; . . . . ... nology shall be at least 18 years of age, pay an application fee, and have
(c) Title an_d syllabus or course outline for all offerings in the initial successfully passed a course of instruction in radiation use and safety spe-
course program, . . cific to diagnostic radiologic technology consisting of not less than 36
(d) Date, time and Ioc_atlon of programs, . . hours of instruction approved by the Board in the following subjects:
(e) A copy of the curriculum vitae of instructors showing qualifica- (i) Nature of x-rays;

tions to present such programs; (ii) Interaction of x-rays with matter;
(f) Names, addresses, and phone number for all corporate sponsors o o y ’
(iii) Radiation units;

and responsible persons; ) Princiole of th hine:
(9) Aletter of agreement as provided by the Board, stating the purpose (v) .r'FC'P elof;[ € x-r?y ma(': ine;

of the program with a disclosure on the financial relationship of presenter (V_) Biological effects of x-ray;

o SpONSor; (v!_) Principles of radl_atlon protection;
(h) Products for sale or promotion being offered during or in con- (vii) Low-dose technique; _

junction with the CE program: (viii) Applicable radiation regulations;

(i) A copy of verification that will be provided to attendees; and (ix) D_arkr0_9m and film processing;

(j) The PP is responsible for providing the Board with any substantial (x) Film critique. ) ) _
changes to PP offerings throughout the year. (B) Otherwise meeting the requirements stated in the Board's publi-

(k) The PP is responsible for submitting an application at least eightcation “Radiation Use/Safety” dated January 1, 1988, which is incorporat-
weeks prior to approval. ed by reference and made a part of this rule.

(9) A Program Provider must make a new application on a biennial (b) Have received a course of instruction in laboratory practice
basis from the date of original approval. approved by the Board meeting the requirements stated in the Board’s pub-

(10) A Program Provider that has presented the Board with inaccuratéication “Behavioral Objectives and Teaching Guides” dated January 1,
or deliberately misleading information may lose CE approval for up to five 1990, which is incorporated by reference and made a part of this rule and

years. taught by a licensed registered technologist specific to each category for
(a) If a provider fails to follow the provisions of this rule, the Board which a limited permit is sought and have received the instructor’s certifi-
may revoke, deny or limit the approval. cation that the applicant has demonstrated all the positions/projections
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described in the Behavioral Objectives for each category. Effective Januaryhe Board office by January 2 for a February examination; April 1 for a May

1, 1990, the minimum hours in each category are as follows: examination; July 1 for an August examination; and October 1 for a
(A) Skull/Sinus, 15 hours; November examination;
(B) Spine, 25 hours; (b) The examination shall consist of two parts:
(C) Chest/Ribs, 10 hours; (A) Radiation use and safety which all applicants shall be required to
(D) Upper Extremity, 15hours; take; and
(E) Lower Extremity, 15 hours; (B) Laboratory practice (positioning and techniques) in the category
(F) Abdomen/Pelvis, 6 hours; or categories for which a limited permit is desired to be obtained.
(G) Foot/Ankle for Podiatric Use, 8 hours. (c) A score of 75 percent constitutes a minimum passing score for

(c) Have successfully completed a practical experience programeach section of the limited permit examination;
approved by the Board specific to each category for which the applicant (d) Limited permit examinations will be administered in English
seeks a limited permit. The practical experience component shall consist ofvithout the use of interpreters, translators, readers, books, papers, diction-
experience with live patients during which radiographs are exposed and tharies (both English and foreign language), or other outside assistance.
developed radiographs made by the students are evaluated and critiqued 3alculators may be used;
an ARRT-registered, Oregon-licensed radiologic technologist Practical (e) The application fee for the limited permit examination is non-
Experience Evaluator. If the Practical Experience Evaluator is not presentefundable unless the board office receives the request in writing at least 30
to observe the student perform the radiographic examination, the followingdays prior to the examination date.
protocol must be used: (4) Time Frame for Completing Requirements for a Limited Permit:
(A) Peer positioning must be used to demonstrate the positioning used\n applicant has a maximum of one year from the time of completion of a
to achieve the radiographs being evaluated; limited permit didactic class term to make application for a limited permit
(B) The student must provide the radiographic exposure factors used®r add categories to an existing limited permit.
to achieve the radiographs being evaluated. (5) After June 30, 2003, Limited Permit students who wish to sit for
(d) The student may be evaluated using the Practical Experiencéhe OBRT Limited Permit Examination must have successfully completed
Evaluation Form developed by the Board. If the Practical Experience@ course of instruction both approved by the board and licensed by the
Evaluator chooses to use a method for evaluation other than the Practic&regon Department of Education, Private Career School Section or other-
Experience Evaluation Form, that method must receive prior approval fromWise approved or accredited by the Oregon Department of Higher
the Board. The Practical Experience Evaluator must provide the studenEducation. N )
with a certificate of completion in the categories in which the student has g;ﬁ'ﬁiﬁ ?;:gﬂg;g%';s(l')eferemed are available from the agency.]
successfully completed practical experience; Stats. Implemented: ORS 688.515(4) & ORS 688.515(8)
(e) Student status shall begin when an individual has successfully Hist.: RT 2-1978, f. & ef. 7-7-78; RT 2-1982, f. & ef. 3-11-82; RT 3-1982, f. & ef. 9-30-82;
passed a Board-approved course in radiation use/safety and has successful- RT 2-1985, f. & ef. 7-1-85; RT 2-1986, f. 4-29-86, ef. 7-1-86; RT 1-1987, f. & ef. 1-27-87;
ly completed the didactic portion of a positioning/ techniques class relative RT3-1987, f. & ef. 4-16-87; RT 5-1987, . & ef. 10-19-87; RT 1-1988, f. & cert. ef. 4-13-88;
0 he anatomical area e wishes o tadograph. I a sudent fals the i ™12 2% LAt L LSS IS A S oo 1058 L0 3ot ot
ed permit examination, his student status shall continue for one year from & cert. ef. 1-30-91: RT 1-1992, . & cert. ef. 1-15-92; BRT 4-1998, f. & cert. ef. 7-15-98:
the date of completion of the didactic portion of the corresponding posi- BRT 2-2002, f. & cert. ef. 11-18-02
tioning/techniques course. Student status expires at the end of the one-year
period specified above; or seven days after the date on which an applicai@37-010-0060
becomes eligible for a limited permit. Student status may be reinstated bymposition of Civil Penalties _ _ _
the Board only upon verification of the student’s re-enrollment in Board- (1) When a civil penalty is imposed it does not preclude the imposi-
approved courses in radiation use/safety and positioning/technigues. tion of any oth_er_ disciplinary sanction against the licensee or permittee.
(2) Applicants for Limited Permits in X-ray Bone Densitometry: (2) The civil penalty shall be payable to the Board by cash, cashiers
Qualifications: check, or money order.

. . —_— . (3) Civil penalties shall be imposed per violation according to the fol-
(a) An applicant for a limited perm!t In x-ray bone densitometry shall lowing schedule in the absence of a finding of aggravating or mitigating
be at least 18 years of age, pay an application fee set by the Board, and ha#ﬁcumstances

successfully passed a Board approved 24 hour course of instruction whicl (a) Practicing radiologic technology without a current Oregon license
includes not less than 20 hours of radiation use and safety specific to x-ray, permit due to nonpayment of fees:
bone densitometry, and meets the didactic and practical experience require- (A) Date license becomes void to six months, $100;

ments stated in the Board’'s publication “Behavioral Objectives and (B) Six months to twelve months, $200;
Teaching Guide: X-Ray Bone Densitometry,” dated September 16, 1997 (C) One year to two years, $500;
which is incorporated by reference and made a part of this rule. (D) Two years and up, $1,000.

(b) Student status shall begin when the individual has successfully (b) Practicing radiologic technology without a current Oregon license
passed a Board-approved course in x-ray bone densitometry. If a studemir permit, not related to nonpayment of fee — $1,000;
fails the x-ray bone densitometry limited permit examination, his student (c) Unprofessional conduct by a licensee or permittee — $1,000;
status shall continue for one year from the date of course completion. (d) Violation of ORS 688.405 to 688.605 or any rule of the Board of
Student status expires at the end of the one-year period specified above; &adiologic Technology unless otherwise provided in this schedule, $1,000;
seven days after the date on which an applicant becomes eligible for a lim- ~ (€) Gross negligence in the practice of radiologic technology, $1,000;
ited permit in x-ray bone densitometry. Student status may be reinstated by  (f) Knowingly employing an individual to practice radiologic tech-
the Board only upon verification of the student’s re-enroliment in a Board- Nology when the individual does not have a current, valid Oregon license
approved course in x-ray bone densitometry; or permit, $1,000;

(c) Applications for a “grandfathered” limited permit in x-ray bone (g) Knowingly make a false statement to the Board, $500;
densitometry will be accepted through June 30, 1992, and must be accon?.— Q) Practlc!ng r_adlologlc tec'hnology outside the scope for which the
panied by certification of successful completion of a minimum 24 hour icense or permit is issued, $500;

training course in x-ray bone densitometry by a manufacturer’s application (i) Obtaining or attempting to obtain a license or permit or a renewal
9 y y by PP of a license or permit by bribery or fraudulent representation, $500;

specialist and certification that the applicant has one year of experience (i) Purporting to be a licensee or permittee when the person does not
operating an x-ray bone densitometer with a minimum of 200 patient hoursy, 4 a'valid license or permit, $1,000;

(3) Examination Fees for Limited Permits: (k) Practice radiologic technology under a false or assumed name,
(a) Examinations will be given four times each year: February, May, g500:
AUgUSt, and November. The examination fee is $20 for each examination (|) Conviction of a crime where such crime bears a demonstrable rela-
category for which the student is tested. This fee, together with the necesionship to the practice of radiologic technology, $1,000;
sary certifications and verifications that the applicant has completed Board- (m) Has undertaken to act as a radiologic technologist independently
approved courses in radiation use/safety, laboratory practice (positioningf the supervision of a practitioner licensed by the State of Oregon to prac-
and techniques), and a practical experience program must be submitted tice one of the healing arts, $1,000.
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(n) Knowingly employing or allowing an individual to practice radi- ed to clarify that the rule is applicable to postponement of arbitra-
ologic technology outside the scope of the license or limited permit, tion as well as a continuance of arbitration. OAR 812-010-0420 is
$1,000; _ _ __amended to clarify limitation on damages if sum of claim items does

(4) The Board shall report to the American Registry of Radiologic 1y match total shown on declaration of damages or statement of

Technologists of all Board disciplinary actions and all cases where the _. - - e
Board issues a conditional license. claim. OAR 812-010-0440 is amended to clarify when an arbitration

Stat. Auth.: ORS 688.555(1) award becomes effective for purposes of payment from a contractor’s
amt; FL’}";'TQ‘SQ“?%ORS 6?81633(3; BRT 61996, . &  10.16.98: BRT 2.2002. { bond; and to clarify the effect of a party filing exceptions with the
gy Cort € 11592 BRTG-1998, 1. & cert. €. 10-16-96: BRT 220021 gircuit court on delivery of an unpaid award to a contractor’s sure-
ty company.
337-021-0040 Rules Coordinator: Cathy Heine—(503) 378-4621, ext. 4077

Fee for a Limited Permit — Permanent
Effective April 1, 1998, the fee for a renewed limited permit is $4 per 812-004-0360

month. Addition of Claim ltems at On-Site Investigation
2:3: Alufhli ORStﬁgsgsg((l%g 515(6) If the agency does an on-site meeting of a claim, the claimant may
ats. Implemented: B i - . i .
Hist.: BRT 5-1998, f. & cert. ef. 7-15-98; BRT 1-2002, f. 1-10-02, cert. ef. 1-14-02; BRT 2- add new claim items up to and through the initial on-site meeting. New
2002, . & cert. ef. 11-18-02 items added to a timely filed claim under this rule shall be considered time-
ly filed.
337-021-0070 Stat. Auth.: ORS 670.310, ORS 701.140, ORS 701.145 & ORS 701.235
. . Stats. Implemented: ORS 701.140 & ORS 701.145
Application Fees Non-Refundable o _ Hist.: CCB 8-1998, . 10-29-98, cert. ef. 11-1-98; CCB 10-2002, f. & cert. ef. 11-20-02
The application fee for an initial license or initial limited permit or
Limited Permit Examination application fee is non-refundable. 812-004-0540

Stat. Auth: ORS 688.555(1)

Stats, Implemented: ORS 688.455, ORS 688.515(3),(6).(7).(8) Establishing Monetary Damages and Issuing Proposed Default Order

Hist.: BRT 2-2002, f. & cert. ef. 11-18-02 or Referral for Hearing
(1) A claimant may seek monetary damages if the agency has not

337-021-0080 closed the claim and:
Refunds (a) The claimant disagrees with the resolution recommended by the

When the board determines that moneys have been received in excesgency;
of the amount legally due in an amount of $25 or less, the board will refund (b) The respondent cannot or will not comply with the recommended
the amount upon receipt of a written request from the person who paid theesolution; or
money or the legal representative of that person. (c) The parties signed the settlement agreement proposed by the
Stat. Alu‘hil ORS 65;?-555%{ . agency but, through no fault of the claimant, the terms of the settlement
D, 1P 2";33‘26 ‘ &QSért.se(f.)ll-lS»Oz agreement have not been fulfilled by the respondent, and the agency is so
ceeesssees advised in writing by the claimant within 30 days of the date the settlement
Construction Contractors Board agreement was 1o have been completed.
(2) If the claimant seeks monetary damages or the agency so requests,

M the claimant shall file a declaration of damages stating the amount the
Adm. Order No.: CCB 10-2002 claimant alleges the respondent owes the claimant, limited to claim items
Filed with Sec. of State11-20-2002 listed in the Statement of Claim and those claim items added up to and
Certified to be Effective: 11-20-02 through any initial on-site meeting. The agency may require the claimant to

submit, in support of the amount alleged, one or more estimates from

Notice Publicatipn Date:11-1-02 licensed contractors for the cost of correction of the claim items.
Rules Amended:812-004-0360, 812-004-0540, 812-004-0560, 812- (3) If the agency does not hold an on-site meeting, the agency may

008-0072, 812-009-0020, 812-009-0160, 812-010-0100, 812-010issue a proposed default order or refer the claim for an arbitration or con-

0110, 812-010-0120, 812-010-0220, 812-010-0420, 812-010-044Qested case hearing under section (4) of this rule after each party to the

Rules Repealed:812-004-0560(T), 812-010-0100(T), 812-010- claim has had an opportunity to provide evidence supporting its position

0110(T), 812-010-0120(T), 812-010-0440(T) with regard to the claim. The agency may require that the claimant file a

Subject: OAR 812-004-0360 is amended to change the referencedeclaration of damages and supporting evidence described under section

from “on-site investigation” to “on-site meeting”. OAR 812-004- (2)_of _this ru_Ie, except that the declaratio_n of damages shall be limited to

0540 is amended to correct the reference to on-site meeting anf@™ items listed in the Statement of Claim. . .

delete a surplus reference to “contested case notice”. OAR 812-00 he ag;)nﬁf;er;g;cumentauon required under sections (2) or (3) is received,

0560 is amended to make the rule compatible with the arbitration 3y |ssue a proposed default order proposing dismissal of the claim

program by referencing arbitrations where appropriate; to reviseynder OAR 812-004-0550(2) or payment of an amount by the respondent

requirements for affidavit supporting late hearing request after prob+o the claimant; or

lem arose in hearing; and to correct citations. OAR 812-008-0072is  (b) Refer the claim to the Hearing Officer Panel for an arbitration or

amended to add one CEU for accompanying a licensed contractor ogpntested case hearing to determine the validity of the claim and whether

a ride-along repair or maintenance job lasting a minimum of fourthe amount claimed, or some lesser amount is proper.

hours. OAR 812-009-0020 is amended to clarify procedure for  (5)(@) The agency may issue a proposed default order that the respon-

amending declaration of damages and to clarify standard for postgent pay damages to claimant only if the record of the claim contains evi-
ing hearing if declaration of damages is amended. OAR 812-00 dence that persuades the agency that:

poning g lon of damag - . (A) Claimant suffered damages;

_0160 is amended to clarify limitation on damag(_es if sum of claim (B) Those damages were caused by the respondent; and

items does not match total shown on declaration of damages or  (c) The monetary value of those damages is substantiated on the

statement of claim. OAR 812-010-0100 is amended to removerecord.

authority of arbitrator to order an on-site investigation. OAR 812- (b) The agency may issue a proposed default order that is not

010-0110 is amended to make rules regarding declaration of damdescribed in subsection (a) of this section only if the record of the claim

ages parallel to the similar rule for contested case hearings to redug@ntains evidence that persuades the agency of the existence of facts nec-

confusion in application of rules related to arbitration and contest-€ssary to support the order.

ed cases; and adds procedure to amend a declaration of damages that (6) The fpmvllsilortﬁ OLOAR 81()2&904'256()'@'["3’ tjo a z“’pt‘;.sed ‘Ijefa“'t

is similar to a related rule for contested case hearings. OAR 812-01" ers?arl.ilftﬁ_:e(;@ 6(7)0_31%, 0‘322219145 é%eés %?isf‘sue underthis rute.

0120 is amended to provide that the Hearing Officer Panel will issue  stats. Implemented: ORS 183.415, ORS 183.460, ORS 183.470 & ORS 701.145

the notice of hearing instead of the agency; and deletes sections of Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-

= O : 24-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 2-2001, f. & cert. ef. 4-6-01;
the rule limiting an arbitration award. OAR 812-010-0220 is amend- CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 10-2002, . & cert. ef. 11-20-02
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812-004-0560 Hist.: CCB 4-1999, f. & cert. ef. 6-29-99; CCB 5-1999, f. & cert. ef. 9-10-99; CCB 2-2000,
General Requirements for Proposed Default Order or Referral to f]fé%i-)%o, cert. ef. 3-1-00; CCB 9-2000, f. & cert. ef. 8-24-00; CCB 10-2002, . & cert. ef.
Hearing Officer Panel, Hearing Request
(1) A proposed default order on a claim issued by the agency shallg;2-.009-0020
include a contested case notice that complies with OAR 137-003-0505.  Amendment to Declaration of Damages
(2) Areferral to the Heal’ing Officer Panel for arbitration or a contest- (1) If the agency refers a claim to the Hearing Officer Panel for a hear-
ed case hearing must comply with the following: ing on the amount the respondent owes the claimant, the claimant may
(a) OAR 812-004-0590, which regulates whether the claim will be amend the amount the claimant alleges the respondent owes the claimant by
arbitrated or heard as a contested case hearing. filing an amended declaration of damages. An amended declaration of
(b) OAR 137-003-0515, which sets out requirements for the referralsdamages must be delivered to the hearing officer or Hearing Officer Panel
including, but not limited to formal requirements. as required by OAR 137-003-0520 and 812-009-0085. An amended decla-
(c) If the agency did not issue a contested case notice under OAR 137ration of damages filed under this section must be received by the hearing
003-0505 prior to the agency’s referral of a claim to the Hearing Officer officer or the Hearing Officer Panel no later than 14 days prior to the sched-
Panel, the agency shall issue a contested case notice with the referral in alled date of a hearing on the matter.
cases, including but not limited to referrals for arbitration. (2) An amended declaration of damages filed under section (1) of this
(3) If the agency refers a claim to the Hearing Officer Panel for arbi- rule must be on a form provided by the agency or on a form that substan-
tration or a contested case hearing on the amount, if any, that the respomially duplicates the form provided by the agency. The amended declaration
dent owes the claimant, the following requirements apply: of damages must state the amount alleged to be owed by the respondent,
(a) The referral to the Hearing Officer Panel shall identify by date the limited to items of complaint in the Statement of Claim and claim items
declaration of damages or the Statement of Claim that limits the amountdded up to and through the initial on-site meeting. The amended declara-
that the respondent may be ordered to pay the claimant and state the amouitn of damages must be signed by the claimant.

that the order is limited to under OAR 812-009-0160 and 812-010-0420. (3) An amended declaration of damages making a significant change
(b) The agency shall serve on the parties an explanation of: in the amount the claimant alleges that the respondent owes the claimant
(A) The limitation on the amount a respondent may be ordered to paymay be good cause to postpone the scheduled hearing under OAR 137-003-
a claimant under OAR 812-009-0160 and 812-010-0420; and 0525 if the time left before the hearing is insufficient to prepare for a hear-
(B) The procedure to file a new declaration of damages under OARINg Ogtttli %1mggg%goa3%oggg 701,935 & OL 1695, Ch. 840, Sec. &
at. Autn.: . s . B . , O€C.
812-009-0020 and_812-010-0110. . . " Stats. Implemented: ORS 183.413, ORS 183.415 & ORS 701.145
(4)(a) To be timely, a request for hearing must be in writing and be Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-
received by the agency within 21 days from the date a proposed default ~ 24-00 thru 7-22-00; CCB 3-2000(Temp), f. 3-10-00, cert. ef. 3-10-00 thru 7-22-00; CCB 4-
order is mailed by the agency. 2000, f. & cert. ef. 5-2-00; CCB 10-2002, f. & cert. ef. 11-20-02

(b) An untimely request for a hearing must comply with the require-
ments of OAR 137-003-0528. The agency may require that the request b rder Based on Hearing. Limitation on Order
supported by an affidavit setting out facts that affirmatively show that the 9.

failure to make a timely request was beyond the reasonable control of the (1) “Order” as used in sections (2) to (5) of this rule means a proposed
party. and final order a hearing officer is authorized to issue under section (6) of

(5) The agency may issue a proposed default order under OAR 137ghis rule or a final order a hearing officer is authorized to issue under OAR

003-0670(4) that will automatically become a final order 21 days after the 5 12-009-0200.

. : S ) (2) If a claim is referred for a hearing to determine the amount, if any,
gate_of issue without further notice if no party makes a timely request for 3hat a respondent owes a claimant, the hearing officer may not issue an
earing.

rder in an amount gr r than th I amount claimant all r n-
(6)(a) Except as provided in subsection (b) of this section, a contest—georlﬁ olweas c?aiggn: i%].eate than the total amount claimant alleges respo
ed case notice issued under this rule shall include a statement that the (a) The most recént declaration of damages or amended declaration of
agency’s file on‘the claim is deslgnated as the record only for purposes Oﬁamages filed under OAR 812-004-0540, 812-004-0550 or 812-009-0020:
a default order issued under this rule and not for purposes of an order by,
default issued after a hearing under OAR 812-009-0140. _ (b) The Statement of Claim filed under OAR 812-004-0340, if no

(b) If a proposed default order issued under this rule is an order to disygclaration of damages was filed.

miss a claim, a contested case notice issued under this rule shall include a (3) If a claim is referred for a hearing to determine whether any por-
statement that the agency's file on the claim is designated as the record fqjon of a judgment is within the jurisdiction of the agency, the hearing offi-
purposes of a default order issued under this rule and of an order by defauller may not issue an order requiring payment of an amount greater than the

12-009-0160

issued after a hearing under OAR 812-009-0140. amount of the judgment.
Stat. Auth.: ORS 670.310, ORS 701.145 & ORS 701.235 : ) ) . o
Stats. Implemented: ORS 183.415, ORS 183.460, ORS 183.470 & ORS 701.145 (4) An order issued by a hearing officer may direct specific perform-

Hist.: 1BB 1-1986, f. & ef. 5-30-86; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 4-1997, . & ance on the part of the respondent, order the respondent to pay monetary
cert. ef. 11-3-97; CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98, Renumbered from 812-001- damages to the claimant or dismiss the claim.
0004; CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-24-00 thru 7-22-00; CCB 3-2000(Temp), . (5) A hearing officer shall consider any amounts due to the respondent

3-10-00, cert. ef. 3-10-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 2-2001, f. & -
cert, ef. 4-6-01; CCB 6-2002 f. 6-10-02 cert, ef. 7-1-02; CCB 9-2002(Temp), f. & cert. ef, 9- from the claimant under the terms of the contract and reduce the amount of

6-02 thru 3-5-03; CCB 10-2002, f. & cert. ef. 11-20-02 an order by that amount.
(6) Except as provided in OAR 812-009-0200, a hearing officer shall

812-008-0072 issue a proposed and final order under OAR 137-003-0645(4) that shall
Approved Continuing Education Units automatically become a final order 21 days after the date of issue without

The following continuing education units (CEU’s) are approved: further notice unless:

(1) One CEU for each completed clock hour of instruction of (a) A party files timely exceptions under OAR 812-009-0400;
approved courses. All required CEU’s per renewal may be from this cate- (b) The agency requests that the hearing officer hold further hearing
gory. or revise or amend the proposed order under OAR 137-033-0655(1);

(2) Courses in approved subject areas in OAR 812-008-0074(1) that  (c) The agency issues an amended proposed order under OAR 137-
provide for college credit given by institutions of higher learning (commu- 003-0655(3); or 3 _ _ _
nity colleges or state universities) are approved for hours in home inspec-  (d) The agency notifies the parties and the hearing officer that the

tor continuing education. agency will issue the final order.
(3) Courses in approved subject areas in OAR 812-008-0074(1) given  (7) If a limitation on damages under section (2) is based on a decla-
by federal, state or local government agencies. ration of damages or Statement of Claim that includes an itemization of

(4) One CEU for accompanying a plumbing, electrical, or heating and ¢laim items and the total of those items is different from the total damages
air conditioning contractor who is licensed with the Building Codes Claimantalleges is due from the respondent, the limitation on damages shall
Division, on a repair or maintenance job that lasts a minimum of four hours.Pe based on the larger of the two totals.

. Stat. Auth.: ORS 670.310, ORS 701.145 & ORS 701.235
No more than one CEU shall be granted in each of the three areas per tWo- i1 implemented: ORS 183.415, ORS 183.450, ORS 183.460, ORS 183.464, ORS

year renewal period for a total of three CEUSs. 183.470 & ORS 701.145
Stat. Auth.: ORS 701.350 & ORS 701.355 Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-
Stats. Implemented: ORS 701.350 & ORS 701.355 24-00 thru 7-22-00; CCB 3-2000(Temp), f. 3-10-00, cert. ef. 3-10-00 thru 7-22-00; CCB 4-
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2000, f. & cert. ef. 5-2-00; CCB 8-2000(Temp), f. 7-21-00, cert. ef. 7-21-00 thru 1-15-01; 812-010-0220
CCB 9-2000, f. & cert. ef. 8-24-00; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 10-2002, postnonement, Recess and Continuance
f. & cert. ef. 11-20-02 N . .
An arbitrator may postpone or recess and later continue an arbitration.
812-010-0100 A party requesting a postponement or continuance must show good cause.
The arbitrator will determine whether to grant a postponement or continu-

On-Site Investigation, Mediation ance. That determination shall be final
(1) At the discretion of the agency, arbitration may be preceded by an Stat. Auth. ORS 183.310 - ORS 183.500, ORS 670.310 & ORS 701.235

on-site investigation or settlement discussions. Stats. Implemented: ORS 701.145(9)
(2) At the discretion of the arbitrator’ the arbitration may be preceded Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
by settlement discussions. 10-2002, . & cert. &f. 11-20-02
(3) The arbitrator may request that the agency conduct an on-sitez15_410.0420
investigation prior to arbitration. The agency may grant or deny the request me Form. and Scope of Award; Limitation on Award
at its discretion. (1) An award shall be rendered promptly by the arbitrator and, unless
Stat. Auth.: ORS 183.310 - ORS 183.500, ORS 670.310 & ORS 701.235 k . .
otherwise agreed by the parties, not later than thirty days from the date of

Stats. Implemented: ORS 701.145(9) . . h .
Hist.: CCB 8-1998, f. 10-20-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; ccg the closing of the arbitration hearing.

8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 9-2002(Temp), f. & cert. ef. 9-6-02 thru 3-5-03; (2) The agency may extend the time to issue an award under section
CCB 10-2002, f. & cert. ef. 11-20-02 (1) of this rule.
(3) The award shall be in writing and shall be signed by the arbitrator.
812-010-0110 _ The award shall fully dispose of all issues presented to the arbitrator that
Declaration of Damages and Amendment to Declaration of Damages are required to resolve the dispute. The arbitrator may summarily dismiss

(1) If the party asserting the claim has not previously filed a Statementjssyes that raise no substantive factual or legal questions. The award shall
of Claim or declaration of damages under OAR 812-004-0340, 812-004-contain sufficient rulings on issues and explanations of the reasoning of the
0540 or 812-004-0550, the party shall file with the agency on a form pro-arbitrator that a party may reasonably understand the basis of the decision
vided by the agency a declaration of damages stating the amount that thend evaluate the award to determine if filing a petition for reconsideration
party alleges any other party owes the party, together with any supportingvould be appropriate.

documents required by the agency. (4) An arbitrator may not issue an award in an amount greater than the
(2) If the parties to an arbitration have agreed in writing that the arbi- total amount a party alleges another party owes the party in:
tration will bind all of them and if any other party to the proceeding asserts (a) The most recent declaration of damages or amended declaration of

a counterclaim, the counterclaiming party shall file with the agency on adamages filed by the party under OAR 812-004-0540, 812-004-0550 or

form provided by the agency a declaration of damages stating the amourfi12-010-0110; or o

that the counterclaiming party alleges any other party owes to the counter-  (b) The Statement of Claim filed by the party under OAR 812-004-

claiming party, together with any supporting documents required by the0340, if no declaration of damages was filed.

agency. (5) When a claimant makes a claim against a respondent’s surety bond
(3) Notwithstanding section (2) of this rule, a party is not required to €quired under ORS 701.085 and the parties to the claim have not agreed

file a declaration stating the amount the party alleges any other party owel1at the arbitration will bind claimant, only the claimant may assert dam-

the party, if the party alleges only an offset. ages. The arbitrator may award damages to claimant, but not to respondent.

(4) A party may amend the amount the party alleges another partyR(iass;rJL(J)Ir;dent may assert amounts owed to it as an offset under section (6) of
owes tht_a party by filing an amended_declaration of dgmages. An arr_lendeﬂ1 ©) .An arbitrator shall consider any amounts owed by & party claim-
declaration of damages must be delivered to the arbitrator as required b%g damages to another party under the terms of the contract at issue in the
OAR 812-010-0085. An amended declaration of damages filed under this

- . . . arbitration and reduce the amount of an award of damages to the party
section must be received by the arbitrator no later than 14 days prior to thglaiming the damages by the amount owed as an offset to the damages
scheduled date of an arbitration on the matter. ’

- ) ) . regardless of whether the other party asserting the offset filed a declaration
(5) An amended declaration of damages filed under section (4) of thiSy¢ 43 mages as to the offset. If the party asserting the offset did not file a
rule must be on a form provided by the agency or on a form that substangeciaration of damages, the amount of the offset may not exceed the
tially duplicates the form provided by the agency. The amended declarationymount of the award.
of damages must state the amount alleged to be owed to the party filing the (7) Except as provided in OAR 812-010-0440 and 812-010-0460, an
amended declaration by the other party. If the subject of the arbitration is grpjtration award is effective as an order to pay under OAR 812-004-0600
claim, the amount alleged to be owed must be limited to items of complaintor may be delivered to the clerk of a circuit court under ORS 36.350:

in the Statement of Claim and claim items added up to and through the ini- (a) Only after the 21st day after service on the parties; and
tial on-site meeting. The amended declaration of damages must be signed  (b) Only if no party files a timely petition for reconsideration under
by the party filing the amended declaration. OAR 812-010-0425.

(6) An amended declaration of damages making a significant change (8) Except as provided in section (4) of this rule, the arbitrator may
in the amount a party alleges that another party owes the party may be goatismiss a claim or may grant to any party any remedy or relief, including
cause to postpone the scheduled arbitration under OAR 812-010-0220 if thequitable relief, that the arbitrator deems just and equitable, consistent with
time left before the arbitration is insufficient to prepare for arbitration on the parties’ contract or their agreement to arbitrate.

the amended amount. (9) If a limitation on damages under section (4) is based on a decla-
Stat. Auth.: ORS 183.310 - ORS 183.500, ORS 670.310 & ORS 701.235 ration of damages or Statement of Claim that includes an itemization of
Stats. Implemented: ORS 701.145 & ORS 701.148 claim items and the total of those items is different from the total damages

Hist.: CCB 5-1999, f. & cert. ef. 9-10-99; CCB 8-2000(Temp), f. 7-21-00, cert. ef. 7-21-00 ) - Lo
{hrU 1-15-01; GCB 9-2000, {. & cert, ef. 8-24.00; CCB 8-200L, f. 12-12-0L, cert. ef. 1.1.02: claimant alleges is due from the respondent, the limitation on damages shall

CCB 5-2002, 1. 5-28-02, cert. ef. 6-1-02; CCB 9-2002(Temp), f. & cert. ef. 9-6-02 thru 3-5. D€ based on the larger of the two totals.
03: CCB 10-2002. f. & cert, ef, 11-20-02 Stat. Auth.: ORS 183.310 - ORS 183.500, ORS 670.310 & ORS 701.235
Stats. Implemented: ORS 701.145(9)
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 6-2002 f. 6-10-02 cert. ef. 7-1-02;
812-010-0120 o _ _ CCB 8-2002, . & cert. ef. 9-3-02; CCB 10-2002, 1. & cert. ef. 11-20-02
Time and Place of Arbitration Hearing; Notice
The Hearing Officer Panel shall fix a time and place for the arbitra- 812-010-0440

tion hearing. The Hearing Officer Panel will mail notice of the time and Payments from Licensee’s Bond

place of the arbitration at least 21 days prior to the arbitration, unless oth- (1) As used in this rule, award means an award that becomes effec-
erwise agreed to by the parties. tive:

Stat. Auth.: ORS 183.310 - ORS 183.500, ORS 670.310 & ORS 701.235 (a) Under OAR 812-010-0420(7);

Stats. Implemented: ORS 701.145(9), ORS 701.148 (b) After a denial of a request for reconsideration is issued under OAR

Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB 812-010-0425(6); or

8-2000(Temp), f. 7-21-00, cert. ef. 7-21-00 thru 1-15-01; CCB 9-2000, f. & cert. ef. 8-24-00; . o
CCB 8-2001, 1. 12-12-01, cert. ef. 1-1-02; CCB 5-2002, . 5-28-02, cert. ef. 6-1-02; CCB 9- (c) After an award on reconsideration is issued under OAR 812-010-

2002(Temp), f. & cert. ef. 9-6-02 thru 3-5-03; CCB 10-2002, f. & cert. ef. 11-20-02 0425(8).
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(2) If an award requires payment by a licensee and the licensee fail$03-059-0055
to pay the award, the award is payable from the surety bond to the exteritabeling Requirements
payment is authorized under ORS 701.150. Payments from the bond shall (1) Any fertilizer, agricultural mineral, agricultural amendment or
be limited to sums for arbitrated claims and shall be subject to the laws idime product distributed in this state must have the following information
ORS chapter 701 and rules in division 4 of this chapter. included as part of the product label required by ORS 633.321 to 633.341.
(3) An award may be submitted to a surety company for paymentAt a minimum, one of the following labeling statements:
under OAR 812-004-0600 if no party delivers a copy of exceptions to the (a) “Information regarding the contents and levels of metals in this
award filed with the circuit court under ORS 36.350 within 30 days of the Product is available on the internet at http://www.regulatory-info-xx.com”.

date the award becomes effective. Each registrant must substitute a unique alpha numeric identifier for “xx”.
Stat. Auth.: ORS 183.310 - ORS 183.500, ORS 670.310 & ORS 701.235 This statement may be used only if the registrant establishes and maintains
Stats. Implemented:f ORS 701.145(9) f‘ ORS 701.150 . . the internet site and the internet site meets the following criteria:
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; ; i : o ;
CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 9-2002(Temp), f. & cert. ef. 9-6-02 thru 3-5- .. (A) There is no advertising or company-specific information on the
03; CCB 10-2002, f. & cert. ef. 11-20-02 site:

(B) There is a clearly visible, direct hyperlink to the department’s
internet site specified in (b) of this subsection (1); and
(C) Any other criteria adopted by the director by rule.

ececccccoe

Department of Agriculture

M (b) “Information regarding the contents and levels of metals in this
Adm. Order No.: DOA 23-2002(Temp) product is available at the Oregon Dept of Agriculture internet site:
Filed. with Sec. -(.)f State12-2-2002 http://oda.state.or.us/fertilizer”

e L (c) “Information regarding the contents and levels of metals in this
Certified to be Effective: 12-4-02 thru 6-1-03 product is available on the internet at...” The Association of American Plant
Notice Publication Date: Food Control Officials’ hosted website developed to provide a uniform
Rules Amended:603-057-0410 label internet address to access product content information is to be insert-
Subject: This temporary rule is necessary to assure pesticideed to complete the above sentence. This specific address is the only AAPF-
reporters have adequate electronic web-base system accesgQ web address that will be allowed for this product labeling purpose.
resources, and time to submit pesticide use data for calendar year (2) At a minimum, the following product information will be main-

tained by the Department on the internet:
2002. (a) Product name including brand name;
Rules Coordinator: Sherry Kudna—(503) 986-4619 (b) Registrant name; '
(c) Guaranteed primary, secondary and micronutrients;
(d) Lime Score for lime products;
(e) Levels of arsenic, cadmium, lead, mercury, and nickel; and

603-057-0410
Pesticide Users Required to Report
(1) All pesticide products used by each pesticide user shall be report- (f) State registration status.

ed at least once yearly to the Department. All pesticide use in a gi\(en cal- (3) Any fertilizer, agricultural mineral, agricultural amendment, or
endar year shall be reported no later than January 31 of the following calme product sold, offered for sale, or distributed in this state must be
endar year. Pesticide use for the calendar year 2002 shall be reported figheled in accordance to 603-059-0055(1) by January 1, 2004.
later than April 30, 2003.A pesticide user may report the use of pesticide  (4) Failure to label a fertilizer, agricultural mineral, agricultural
products on a more frequent basis if so selected by the pesticide user. Eaglinendment, or lime product pursuant to 603-059-0055(1) which is sold,
report will include the required pesticide use information for the preceding offered for sale, or distributed in this state on or after January 1, 2004 shall
specified period, or since the most recent filing of a pesticide use reportpe considered mislabeled. Mislabeling of any fertilizer, agricultural miner-
whichever time period is shorter. al, agricultural amendment or lime product in this manner is a violation of
(2) Commercial pesticide operators are required to file the pesticideORS 633.366(1)(a) as a Category Il violation.
use report when a commercial pesticide operator uses a pesticide productin  Stat. Auth: ORS 561.190 & ORS 633 as amended by Ch. 914 OL 2001
the course of business. St_ats. Implemented: ORS 633 as amended by Ch. 914 OL 2001
. . . Lo . . Hist.: DOA 24-2002, f. 12-2-02, cert. ef. 1-1-03
(3) All agencies, instrumentalities, subdivisions, counties, cities,
towns, municipal corporations, districts, governmental bodies and utilitiesgg3-059-0070
are required to file the pesticide use report when a pesticide product is useghvestigational Allowances, Minimum Detection Limits
by their employees. (1) Investigational allowance means an allowance for variations
(4) Employers are required to file the pesticide use report when aninherent in the taking, preparation and analysis of an official sample. The
employee uses a pesticide product as an employee in the scope of his or hellowing investigational allowances provide enforcement consistency in
employment. determining deficiencies in products addressed in the administration of
(5) All other pesticide users, other than as described in subsection (2)ORS 633.311 to 633.479 and 633.994. Products will be deemed deficient if
(3), or (4) of this section, using a pesticide product, are required to file thethe analysis of any nutrient, or Lime Score calculation, is below the guar-

pesticide use report. antee by an amount exceeding the following values:
(6) Reports of pesticide use shall be made to the Department using (a) Investigational allowances for primary nutrients are as follows:
forms or methods specified by the Department. % Guarantee — N — P205 — K20

4% or Less — 0.49 — 0.67 — 0.41
5% — 0.51 — 0.67 — 0.43
6% — 0.52 — 0.67 — 0.47
7% — 0.54 — 0.68 — 0.53
8% — 0.55 — 0.68 — 0.60

Stat. Auth.: ORS 634, ORS 561.190 & Ch. 1059 OL 1999

Stats. Implemented: Ch. 1059 OL 1999

Hist.: DOA 27-2001, f. & cert. ef. 12-4-01; DOA 23-2002(Temp), f. 12-2-02., cert. ef. 12-4-
02 thru 6-1-03

Ry 9% — 0.57 — 0.68 — 0.65
Adm. Order No.: DOA 24-2002 195 — 081 — 069 0.79
Filed with Sec. of State12-2-2002 P Al
Certified to be Effective: 1-1-03 18% — 0.70 — 0.71 — 1.01
Notice Publication Date:8-1-02 20% —0.73—0.72 — 1.08
Rules Adopted:603-059-0055, 603-059-0070, 603-059-0080 S o o Ty

Subject: 603-059-0055 — Identifies specific product label language 26% —0.81 —0.73 —1.27
to address web site access to product content and metals information. §§£ _ 822 _ 81;‘; _ 123

603-059-0070 — Sets investigational allowances for variations in 32% or More—o.sg—gie—ldM . |
. P H : H For Diamonium Phosphate and Monamonium Phosphate, the investigational
plant nutrients and specific metals inherent in the sampling process. ;uance for P205 shall be 0.70.
Sets minimum detection limits for lab analyses. 603-059-0080 — For guarantees not listed, calculate the appropriate value by interpolation. _
Provides enforcement guidelines for civil penalty implementation ~ (b) Investigational allowances for secondary nutrients and micronu-
consistency. Prohibited acts categorized by magnitude of violationients are as follows:
Element — Investigational Allowance

Rules Coordinator: Sherry Kudna—(503) 986-4619 Ca— 0.2 Unit + 5% of Guarantee
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Mg — 0.2 Unit + 5% of Guarantee specified time period, or repeat violations, may result in the immediate
oz 8'§O%”Sr;t5:ﬁ§l§/n(3;a&’gf;tee issuance of a civil penalty. Category Ill violations include:
Co — 0.0001 Unit + 30% of Guarantee (A) Sell, offer for sale, or distribute mislabeled products (ORS
Cl — 0.005 Unit + 10% of Guarantee 633.366(1)(a)), including, but not limited to, when the product is:
gu - 38855 b’"'tt + ig;’/ﬂv Off guaraﬂttee (i) Deemed deficient as defined in 603-059-0070(1)(a)-(c);

e — 0. nit + 0 O uarantee h
Mn — 0.005 Unit + 10% of Guarantee (i) Not_ labeled pursuant to 603-(_)59-0055(1). N
Mo — 0.0001 Unit + 30% of Guarantee (B) Fail, refuse, or neglect to deliver to a purchaser of a bulk fertiliz-
Na — 0.005 Unit + 10% of Guarantee er, agricultural amendment, agricultural mineral or lime product a printed
Zn — 0.005 Unit + 10% of Guarantee label that complies with ORS 633.321 to 633.341 (ORS 633.366(1)(d));

“UNIT” is twenty (20) pounds of plant food or one percent (1%) of a ton

The maximum allowance when calculated in accordance to the above shall be 1 unit (1%). (C) Se”’ offer for Sale’ or distribute a fertlllzer' agrlcultural amend-

(c) Investigational allowances for lime products are as follows: ment, agricultural mineral or lime product that is not registered with the
(A) When the Lime Score is found to be more than 5% deficient from State Department of Agriculture under ORS 633.362 (ORS 633.366(1)(€));
the stated Lime Score. (D) Fail, refuse, or neglect to provide notification to the department

(B) When the amount of calcium carbonate, calcium oxide, magne-aS réquired by ORS 633.318(5) or 633.362(8) (ORS 633.366(1)(h));
sium carbonate or magnesium oxide content is found to be more than 109  (E) Fail, refuse, or neglect to obtain a manufacturer-bulk distributor
below the guarantee. license requed under ORS 633.318 (ORS 633.366(1)(0); .

(2) Minimum detection limits for laboratory analysis reports of metal (F) Fail, refuse, or neglect to file a semiannual statement with the
levels required by the department in accordance with ORS 633.362 must b€Partment as required under ORS 633.461 or 633.471 (ORS
declared at, or below, the following: 633.366(1)(m));

Arsenic — 10.0 ppm (G) Fail, refuse, or neglect to pay inspection fees required under ORS
Cadmium — 05.0 ppm 633.461 (ORS 633.366(1)(n)).
Il\_lleear?:u_ °5-8 ggm . (d) To “refuse”, in the context of these prohibited acts, constitutes a
Nickel —— 05.0 pp willful misconduct violation and is subject to a civil penalty of not more
Stat. Auth: ORS 561.190 & ORS 633 as amended by Ch. 914 OL 2001 than $10,000 for the initial violation or any subsequent violation.
Stats. Implemented: ORS 633 as amended by Ch. 914 OL 2001 (3) Maximum civil penalties are not to exceed the following:
Hist.: DOA 24-2002, f. 12-2-02, cert. ef. 1-1-03 Category — 1st Violation — 2nd Violation — 3rd+ Violation
Category | (Major) — $500 — $1500 — $10,000
603-059-0080 Category Il (Moderate) — $250 — $750 — $5000

Category Il (Minor) — $125 — $375 — $2500

(4) As authorized by ORS 633.994(5) A civil penalty imposed under
ORS 633.311 to 633.479 and 633.994 may be remitted or reduced upon
éuch terms and conditions as the Director of Agriculture considers proper

Enforcement Guidelines

(1) In addition to any other penalty provided by law, the Director may
assess civil penalties for prohibited acts identified in ORS 633.366. Civil
penalties will be issued in accordance to the magnitude of the violation. Th

department is not precluded from utilizing other enforcement alternatives.and C(%r)]isstztttr\:\gfr?z;Zebpugggzgghgagz(gga;er:y' violation that arises from
Enforcement alternatives may include, but are not limited to, letter of Y )  any

- : L ross negligence or willful misconduct and results in substantial harm to
advisement, notice of violation, stop sale, use or removal order, anfuman hga?th or the environment may be subject to a civil penalty of not
license/registration revocation, suspension or denial. Commission of eac Y | P

prohibited act is a violation of ORS Chapter 633 and subject to a civil moresﬁzfﬂuﬁ:lg;%ogeIﬁgél%'ggg;;gﬁfggeggf 2%’ §f4b§f§(§g’i”‘ violation.
penalty. Prohibited acts are categorized as to the magnitude of violation as  stats. Implemented: ORS 633 as amended by Ch. 914 OL 2001
follows: Hist.: DOA 24-2002, f. 12-2-02, cert. ef. 1-1-03

(a)Category | (Major) : The Department will issue a civil penalty for secccccccs
initial Category | violations in addition to any alternative enforcement aqm. Order No.: DOA 25-2002
action deemed necessary to protect the public interests. Category | viola':”ed with Sec. of State12-2-2002
tions include: Certified to be Effective: 1-1-03

(A) ORS 633.366(1)(b) Register or attempt to register any product ertined o be Elective:
using fraudulent or deceptive practices to evade or attempt to evade thilotice Publication Date:9-1-02
requirements of ORS 633.311 to 633.479 and 633.994 or rules adoptefRules Adopted:603-059-0100

thereunder; Subject: 603-059-0100 — Sets specific limits of Arsenic, Cadmi-
(B) ORS 633.366(1)(g) Make false or fraudulent applications, um, Lead, Mercury, and Nickel as non-nutritive constituents in fer-
records, invoices or reports; tilizer, ag amendments, ag minerals and lime products sold or dis-

(C) ORS 633.366(1)(j) Sell, use or remove any product subjected to griputed in Oregon.
stop sale, use or removal order until the product has been released in accqgyles Coordinator: Sherry Kudna—(503) 986-4619
dance with ORS 633.445;

(D) ORS 633.366(1)(k) Impede, obstruct, hinder or otherwise prevents03-059-0100
or attempt to prevent the department from the performance of departmentimits of Non Nutritive Constituents
duties under ORS 633.311 to 633.479 and 633.994. (1) Fertilizer, agricultural amendment, agricultural mineral and lime

(b) Category Il (Moderate): The Department will take initial alter-  products sold or distributed in the state and required to be registered with
native enforcement action and may allow a specified amount of time to takehe Department shall be limited in the level of the metals arsenic (As), cad-
corrective action prior to issuance of a civil penalty for a Category Il vio- mium (Cd), mercury (Hg), lead (Pb), and nickel (Ni), contained therein,
lation. Failure to complete the required corrective action within the speci-specifically:
fied time period, or repeat violations, will result in the immediate issuance (a) When the product has a guaranteed analysis of available phosphate
of a civil penalty. Category Il violations include: (P205), for each percent of P205 guaranteed, the maximum allowed level

(A) Sell, offer for sale, or distribute adulterated products (ORS of a metal, expressed in parts per million (ppm), must not exceed: 9 ppm
633.366(1)(c)); arsenic, 7.5 ppm cadmium, 43 ppm lead, 0.7 ppm mercury, 175 ppm nick-

(B) Fail, refuse, or neglect to keep or maintain records as requiredel.
under ORS 633.461, 633.471 and 633.476 or refuse to make available such  (A) To determine the maximum allowed concentration of each metal
records pursuant to ORS 633.385 upon request by the department (OR® a product, multiply the percent guaranteed P205 for the product by the
633.366(1)(f)); maximum allowed level of the metal.

(C) Knowingly or intentionally make any false or misleading repre- (B) For the purpose of calculating the maximum allowed concentra-
sentations in connection with the sale, offer for sale, or distribution of fer-tion of a metal in a product with a guaranteed analysis of less than six per-
tilizer, agricultural amendment, agricultural mineral, or lime products (ORS cent P205, the minimum percent of P205 utilized as a multiplier shall be
633.366(1)(L)). 6.0.

(c) Category Il (Minor) : The Department will take initial alterna- (b) When the product has no guaranteed analysis of available phos-
tive enforcement action in writing and will allow a specified amount of phate (P205) but does have a guaranteed analysis of one micronutrient, for
time to take corrective action prior to the issuance of a civil penalty for aeach percent of the micronutrient guaranteed, the maximum allowed level
Category Il violation. Failure to complete the corrective action within the of a metal, expressed in parts per million (ppm), must not exceed: 76 ppm

Oregon Bulletin ~ January 2003: Volume 42, No. 1
33



ADMINISTRATIVE RULES

arsenic, 61 ppm cadmium, 340 ppm lead, 4.5 ppm mercury, 1330 ppm nickthe “A” list to the “B” list. Removed: featherheaded knapweed, bul-
el. ) ) ) bous goatgrass, Tausch’s goatgrass, Lepyrodiclis, wild safflower,
(A) To determine the maximum allowed concentration of each metal hijtestem distaff thistle, big headed knapweed. Added: common

in a product, multiply the percent of the micronutrient guaranteed for the
product by the maximum allowed level of the metal.

(B) For the purpose of calculating the maximum allowed concentra-
tion of a metal in a product with less than one percent micronutrient guar

bugloss, cutleaf teasel, false brome, old man’s beard, and European
water chestnut. Moved: small broomrape and short-fringed knap-
weed from “A” list to “B.” Importing, propagating or selling plants

anteed, the minimum percent of micronutrient utilized as a multiplier shall listed in the state’s noxious weed quarantine is prohibited.

be 1.0.
(c) When the product has no guaranteed analysis of available phos-

Rules Coordinator: Sherry Kudna—(503) 986-4619

phate (P205) but does have a guaranteed analysis of two or more micron03-052-1200
trients, for each percent of the micronutrient in the greatest concentrationQuarantine; Noxious Weeds

the product shall not contain more than 76 parts per million (ppm) arsenic,
61 ppm cadmium, 340 ppm lead, 4.5 ppm mercury, 1330 ppm nickel.

(1) Establishing Quarantine. A quarantine is established against the

noxious weeds listed herein. Noxious weeds have become so thoroughly

(A) To determine the maximum allowed concentration of each metal established and are spreading so rapidly that they have been declared a
in a product, multiply the percent of the micronutrient guaranteed for themenace to the public welfare. ORS 570.505.

product in the greatest concentration by the maximum allowed level of each
metal.
(B) For the purpose of calculating the maximum allowed concentra-

(2) Areas Under Quarantine. The entire state of Oregon and all other

States of the United States and all foreign countries.

(3) Covered Plants. For purposes of this rule the term “plants” applies

tion of a metal in a product with less than one percent micronutrient guaro whole plants, plant parts, and seeds. This rule applies to all "A” and “B”
anteed, the minimum percent of micronutrient utilized as a multiplier shall designated noxious weeds listed herein, except as provided in subsections

be 1.0.

(c) and (d). Plants on the Federal Noxious Weed List (7 C.F.R. 360.200) are

(d) When the product has a guaranteed analysis of available phosalso covered by this rule, with the exception of Japanese blood grass,
phate (P205) and has a guaranteed analysis of one micronutrient, the protimperata cylindrica, var. Red Baron.

uct shall not contain more of any metal than the higher of the two resulting
values as calculated in (a) or (b) above, specifically:

(a) “A” designated weeds. Weeds of known economic importance

which occur in the state in small enough infestations to make eradica-

(A) To determine the maximum allowed concentration of a metal in a tion/containment possible; or which are not known to occur, but their pres-
product, multiply the percent guaranteed P205 for the product by the maxence in neighboring states makes future occurrence in Oregon seem immi-

imum allowed level of the metal as stated in (a) above. Then multiply thenent.

percent of the micronutrient guaranteed for the product by the maximum
allowed level of the metal as stated in (b) above. Utilize the higher of the
two resulting values as the maximum allowable metal concentration.

(e) When the product has a guaranteed analysis of available phosphate
(P205) and has a guaranteed analysis of two or more micronutrients, the
product shall not contain more of any metal than the higher of the resulting
values as calculated in (a) or (c) above.

(A) To determine the maximum allowed concentration of each metal
in a product, multiply the percent guaranteed P205 for the product by the
maximum allowed level of the metal as stated in (a) above. Then multiply
the highest percent of a micronutrient guaranteed for the product by the
maximum allowed level of the metal as stated in (c) above. Utilize the high-
er of the resulting values as the maximum allowable metal concentration.

(f) When the product has no guaranteed analysis of available phos-
phate (P205) and no guaranteed analysis of a micronutrient, the product
shall not contain more than: 54 parts per million (ppm) arsenic, 45 ppm
cadmium, 258 ppm lead, 4.2 ppm mercury, 1050 ppm nickel.

(2) Any fertilizer, agricultural amendment, agricultural mineral or
lime product which is made from zinc recycled hazardous wastes as regu-
lated under the Resource Conservation and Recovery Act (RCRA) must
comply with the existing, applicable land disposal restriction (LDR) treat-
ment standards for the hazardous wastes the products contain or comply
with the conditions for excluding hazardous secondary materials as estab-
lished in the Federal Register/\Vol.67, No. 142/Wednesday, July 24,
2002/Pages 48393-48415.

Common Name — Scientific Name

African rue —Peganum harmala

Barbed goatgrass -Aegilops triuncialis
Bearded creeper (Common Crupina)Grupina vulgaris
Camelthorn —Alhagi pseudalhagi

Coltsfoot —Tussilago farfara

European Water Chestnut Fapa natans
Giant hogweed —Heracleum mantegazzianum
Hydrilla — Hydrilla verticillata

Iberian starthistle —Centaurea iberica
King-devil hawkweed —Hieracium piloselloides
Kudzu —Pueraria lobata

Meadow hawkweed —Hieracium pratense
Matgrass —Nardus stricta

Mouse-ear hawkweed -Hieracium pilosella
Orange hawkweed —Hieracium aurantiacum
Ovate goatgrass -Aegilops ovata

Plumeless thistle —€arduus alanthoides
Purple nutsedge -€yperus rotundus

Purple starthistle —Centaurea calcitrapa
Silverleaf nightshade —-Solanum elaegnifolium
Skeletonleaf bursage Ambrosia tomentosa
Smooth cordgrass -Spartina alterniflora
Smooth distaff thistle —€arthamus baeticus
Spartina —Spartina densiflora

Spartina —Spartina anglica

Squarrose knapweed Gentaurea virgata
Syrian bean-caper -Zygophyllum fabago
Texas blueweed —Helianthus ciliaris

Woolly distaff thistle —Carthamus lanatus
Yellow hawkweed —Hieracium floribundum

(b) “B” designated weeds. Weeds of economic importance which are

(3) The department will review the permitted levels of metals or other regionally abundant, but which may have limited distribution in some
substances in fertilizer, agricultural amendment, agricultural mineral andgoynties.

lime products every three years as authorized by ORS 633.362(11).

(4) Registration of a fertilizer, agricultural amendment, agricultural
mineral or lime product with the department does not entitle the user of
such product to violate regulations administered by any other authority with
jurisdiction, including Water Quality Standards administered by the

Department of Environmental Quality.
Stat. Auth: ORS 633 as amended by Ch. 914 OL 2001
Stats. Implemented: ORS 633 as amended by Ch. 914 OL 2001
Hist.: DOA 25-2002, f. 12-2-02, cert. ef. 1-1-03

Adm. Order No.: DOA 26-2002

Filed with Sec. of State12-10-2002

Certified to be Effective: 12-10-02

Notice Publication Date:11-1-02

Rules Amended:603-052-1200

Subject: The amendment updates the state’s noxious weed quaran-
tine to match changes made by the State Weed Board in the state’s
noxious weed list. Seven weeds have been removed from the quar-
antine and five new weeds added. Two weeds have been moved from
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Common Name — Scientific Name

Austrian peaweed (Swainsonpea)Sphaerophysa salsula
Bearded creeper (Common Crupina)Grupina vulgaris
Biddy-biddy —Acaena novae-zelandiae
Buffaloburr —Solanum rostratum

Bull thistle —Cirsium vulgare

Canada thistle —€irsium arvense

Common Bugloss —Anchusa officinalis
Creeping yellow cress -Rorippa sylvestris
Cutleaf Teasel —Bipsacus laciniatus
Dalmation toadflax —tinaria dalmatica

Diffuse knapweed —€entaurea diffusa

Dodder —Cuscuta spp.

Dyers woad —isatis tinctoria

English Ivy* —Hedera helix

(*except named, horticultural varieties)
Eurasian watermilfoil —Myriophyllum spicatum
False Brome —Brachypodium sylvaticum
Field bindweed —Convolvulus arvensis
French broom —€ytisus monspessulanas
Giant horsetail —Equisetum telmateia

Giant knotweed —Polygonum sachalinense
Globe-podded thistle -€ardaria pubescens
Gorse —Ulex europaeus

Halogeton —Halogeton glomeratus

January 2003: Volume 42, No. 1



ADMINISTRATIVE RULES

Himalayan blackberry* —Rubus armeniacus (discolor, procerus)

(*except fruit for consumption)

Himalayan knotweed —Polygonum polystachyum
Houndstongue —€ynoglossum officinale

Italian thistle —Carduus pycnocephalus
Japanese knotweed (Fleece flower)Relygonum cuspidatum
Johnsongrass -Sorghum halepense

Jointed goatgrass -Aegilops cylindrica

Kochia —Kochia scoparia

Leafy spurge —Euphorbia esula

Lens-podded thistle -Cardaria chalapensis
Meadow knapweed -€entaurea pratensis
Mediterranean sage -Salvia aethiopis
Medusahead rye —Faeniatherum caput-medusae
Musk thistle —Carduus nutans

Old Man’s Beard —Clematis vatalba

Perennial pepperweed +epidium latifolium
Poison hemlock —€onium maculatum
Portugese broom -Eytisus striatus
Puncturevine —ribulus terrestris

Purple loosestrife —kythrum salicaria
Quackgrass —Agropyron repens

Ragweed —Ambrosia artemisiifolia

Rush skeletonweed -Shondrilla juncea

Russian knapweed -Gentaurea repens

Scotch broom* —Cytisus scoparius

(*except sterile, horticultural varieties)

Scotch thistle —Onopordum acanthium
Short-fringed knapweed -Gentaurea nigrescens
Slender-flowered thistle -€arduus tenuiflorus
Small broomrape —Orobanche minor

South American waterweed (Elodea)Eledea (=egeria) densa
Spartina —Spartina patens

Spanish broom —Spartium junceum

Spikeweed —Hemizonia pungens

Spiny cocklebur —Xanthium spinosum

Spotted knapweed -Gentaurea maculosa
Sulfur cinquefoil —Potentilla recta

Tamarix —Tamarix ramosissima

Tansy ragwort —Senecio jacobaea

Velvetleaf —Abutilon theophrasti
White top (Hoary cress) -Cardaria spp.
Wild proso millet —Panicum miliaceum

Yellow nutsedge —€yperus esculentus

Yellow starthistle —Centaurea solstitialis

Yellow toadflax —Linaria vulgaris

Department of Community Colleges
and Workforce Development
Chapter 589

Adm. Order No.: DCCWD 6-2002(Temp)

Filed with Sec. of State12-4-2002

Certified to be Effective: 12-4-02 thru 6-2-03

Notice Publication Date:

Rules Adopted:589-020-0270

Subject: The purpose of this rule is to establish the requirements and
procedures that take effect if a Local Area fails to meet the local per-
formance measures negotiated with the Department pursuant to the
Federal Workforce investment Act (WIA).

Rules Coordinator: Bret West—(503) 378-8648, ext 361

589-020-0270
Performance Measures Improvement

(1) Purpose: The purpose of this rule is to establish the requirements
and procedures that take effect if a Local Area fails to meet the local per-
formance measures negotiated with the Department pursuant to the federal
Workforce Investment Act (WIA), PL 105-220, its amendments and regu-
lations thereto.

(2) Definitions: As used in OAR 589-020-0270, unless the context
requires otherwise:

(a) Failure to Meet: Actual performance for any of the 17 core per-
formance indicators that falls below 80% of the negotiated level of per-
formance. Technical assistance is required to be provided under WIA
Section 134(a)(2)(B)(iv) to Local Workforce Investment Areas (LWAs) that
fail to meet local performance measures.

(b) Negotiated Levels of Performance: The numeric performance tar-
get agreed to by the Department and the LWA for each of the 17 core per-
formance indicators.

(c) Performance Measures: the 17 performance indicators required by
the Workforce Investment Act of 1998 section 136 Final Rules, 20
CFR part 666, published at 65 federal Register 4941%August 11,
2000).

(d) Program Area: A cluster of measures used in the evaluation of per-

(c) Agricultural seed as defined in Oregon’s Seed Law, ORS 633.511formance for incentive or improvement purposes. There are four program

to 633.750, is exempt from this quarantine but subject to the noxious weedreas: Adults, Dislocated Workers, Youth (both older and younger youth),
seed tolerances in OAR 603-056-0205. and customer satisfaction (even though it is not technically a “program™).

(d) Other commodities such as but not limited to wheat are exempt  (e) Unawarded Incentive Grant Funds: Those funds remaining after
from this quarantine to the extent that they are contaminated with noxiousall incentive awards have been made.
weed seed. (3) The LWA must achieve at least 80% of the negotiated performance

(4) Prohibited and Permitted Acts. level on each performance measure within a given program area to qualify
(a) All plants covered in section (3) of this rule are prohibited entry as having met performance.
into the State of Oregon. (4) Technical assistance shall be provided by the Department or upon
(b) All plants listed in section (3) of this rule are prohibited from request by the Department, the U.S. Department of Labor, Employment and
transport, purchase, sale or offering for sale in the State of Oregon. Training Administration, if an LWA fails to meet negotiated levels of per-
(c) All plants listed in section (3) of this rule are prohibited from being formance relating to a program area for any program year.
propagated in the State of Oregon. (a) Technical assistance may include assistance in the development of
(d) All plants listed in section (3) may be collected from the wild in & performance improvement plan, or the development of a modified local
areas that are already infested with the specific species that is collectedplan.
provided that the plants, plant parts, or seed are not used for propagation or _ (0) The following criteria must be considered in providing technical
sale within the State of Oregon. assistance: . o »
(5) Disposition of Plants in Violation of the Quarantine. All covered (A) The action taken must be remedial in nature rather than punitive;
plants listed in section (3) of this rule that are found to be in violation of 2" . )
this quarantine shall be returned immediately to point of origin by the (B) The action taken must be appropriate to remedy the problem caus-

Oregon receiver, if from out of state, or at the owner’s option be destroyedng th% p\?V%r petrt:orrgancet. t determi the local has failed t t
under the supervision of the department, without expense to or indemnity, ©) nén the Department determines the local area has failed to mee

. any negotiated performance, the Department notifies the local area. Upon
paid by the department.

(6) Exceptions. The director may issue a permit allowing entry into such notification, the procedures described below shall be followed:
. p " - y p 9 Y (a) The local area analyzes the problem relative to the failed indica-
this State, propagation, or selling of plants covered by this rule, upon, .

reque_st, qu upon inve_stigation and finding th_at unusual_ circumstancgs (’b) The local area develops and submits a program improvement plan
exist justifying such action, and that the benefits of granting the permit, ) he Department within 30 calendar days of notification from the

outweigh the potential harm that may result from the requested action. Th%epartment designed to address performance not achieved. The plan shall
director may impose specific conditions on any permit issued hereunderjn | de proposed actions and costs. The local area may request the assis-
and the permit may be canceled for failure to meet the conditions thereinggnce of the Department in developing the program improvement plan.

Any permit issued under this section shall be for a limited duration not to (c) Within 30 calendar days following receipt of the plan, the

exceed one year. Department reviews and may approve the program improvement plan
Stat. Auth.: ORS 561.020, ORS 561.190, ORS 561.510 & ORS 570.305 based on the following criteria:

Stats. Implemented: ORS 561.510 — . .
Hist.: DOA 5-1999, . & cert. ef. 4-5-99; DOA 13-2000, . & cert. ef. 5-8-00; DOA 7-2002, (A) The plan adequately addresses the indicator(s) not achieved; and

f. & cert. ef. 2-1-02; DOA 26-2002, f. & cert. ef. 12-10-02 (B) The costs of the planned action are reasonable.

Oregon Bulletin ~ January 2003: Volume 42, No. 1
35



ADMINISTRATIVE RULES

(d) If the program improvement plan is not approved, the Department

(d) The electrical provisions i€@hapters 39 40, 41, 42, 44, 45, 46

notifies the local area of the decision and provides assistance to address tled 48 are amended to be consistent with 2000 Electrical Specialty

issues resulting in the plan disapproval.
(6) Upon approval of the program improvement plan by the

Code

(3) Effective January 1, 200$ection 403.1.5s amended to clarify

Department, Unawarded Incentive Grant funds shall be made available inhe placement of bolts in a sill plate.

accordance with OAR 589-020-0260 for technical assistance/program
improvement to those local areas whose performance for any of the 17 core
performance indicators falls below 80% of the negotiated performance
level.

(7) If failure to meet performance as defined in (2)(a), (3) and (4) of

(4) Effective April 1, 2001, the following sections are amended:
(a) Section 104.1, to clarify building officials’ authority;
(b) Section 111.1, adding exceptions for frame-covered accessory

buildings and mechanical equipment;

(c) Section 117.2, deleting duplicated language and allowing that seis-

this OAR continues for a second consecutive year, the Department shalhnic upgrades to existing buildings do not have to meet current code;

take corrective action which may include development of a reorganization
plan through which the Department may:

(a) Require the appointment and certification of a new local board
(consistent with the criteria established under WIA Section 117(b);

(b) Prohibit the use of eligible providers and one-stop partners identi-
fied as achieving a poor level of performance; or

(c) Take such other actions as the Department determines are appro-
priate to improve the performance of the local area including those identi-

(d) Section 202, adding a definition for “membrane;"

(e) Section 302.1, clarifying fire separation requirements;

(f) Section 302.3, clarifying floodproofing requirements;

(g) Section 314.2, clarifying tread depth limitations;

(h) Section 502.1.2, clarifying use of tongue and groove lumber;

(i) Section 602.10.1.4, clarifying use of alternate braced panels;

() Appendix Section C704.1 and C704.3, updating references; and
(k) Section E102.1, limiting straw bale prescriptive requirements to

fied in (4) through (6) of this OAR. Other actions may include the selection single-family structures.

of an alternative entity to administer the program(s) for the local area. The
alternative entity may be a newly formed workforce investment board or

(5) Effective October 1, 2002, the installation of arc-fault circuit-

interrupters in one- and two-family dwellings are required in accordance

any agency jointly selected by the Department and the chief elected Oﬁi'with the 2002 Oregon Electrical Specialty Code Adoption of the

cial(s) of the LWA.

(8) A local area that is subject to a reorganization plan under (7) of
this OAR may, not later than 30 days after receiving notice of the reorgan-
ization plan, appeal to the Department to rescind or revise such plan. In
such case, the Department shall make a final decision not later than 30 days
after the receipt of the appeal.

(a) The decision of the Department shall become effective at the time
the Department issues the decision pursuant to (8) of this OAR. Such deci-
sion shall remain effective unless the Secretary of the U.S. Department of
Labor rescinds or revises such plan pursuant to (8)(b) of this OAR.

(b) The local area may, not later than 30 days after receiving a deci-
sion from the Department pursuant to (8) of this OAR, appeal such decision
to the Secretary of the U.S. Department of Labor. In such case, the
Secretary shall make a final decision not later than 30 days after the receipt
of the appeal.

[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 326.370

Statutes Implemented: ORS 326.370

Hist.: DCCWD 6-2002, f. & cert. ef. 12-4-02 thru 6-2-03

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Adm. Order No.: BCD 30-2002

Filed with Sec. of State12-6-2002

Certified to be Effective: 1-1-03

Notice Publication Date:11-1-02

Rules Amended:918-480-0010

Rules Repealed918-480-0010(T)

Subject: Implements the installation requirement for arc-fault cir-
cuit interrupters in one- and two-family dwellings. Replaces tem-
porary rule that was effective October 1, 2002.

Rules Coordinator: Louann P. Rahmig—(503) 373-7438

918-480-0010
Amendments to the One and Two Family Dwelling Specialty Code

(1) TheOne and Two Family Dwelling Specialty Codés generally
readopted every three years coinciding with the national adoption of
nationally recognizedwelling Code and other referenced supporting
nationally recognized codes pursuant to chapter 918, division 8.

Amendments adopted are placed in this rule, showing the division refer-

International Residential Code efffective April 1, 2003, will nullify this sec-
tion of rule.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 455.020, ORS 455.110, ORS 455.525 & ORS 455.610

Stats. Implemented: ORS 455.610

Hist.: BCA 18-1993, f. 8-24-93, cert. ef. 8-29-93; BCA 28-1993, f. 10-22-93, cert. ef. 1-1-94;
BCA 29-1993, f. 11-24-93, cert. ef. 12-1-93; BCD 6-1995, f. 3-31-95, cert. ef. 4-1-95; BCD
3-1996, f. 2-2-96, cert. ef. 4-1-96; BCD 22-1996(Temp), f. 10-1-96, cert. ef. 10-4-96; BCD
5-1997, f. 3-21-97, cert. ef. 4-1-97; Administrative Reformatting 1-19-98; BCD 3-1998, f. 1-
29-98, cert. ef. 4-1-98; BCD 19-1998, f. 9-30-98, cert. ef. 10-1-98; BCD 3-2000, f. 1-14-00
cert. ef. 4-1-00; BCD 19-2000(Temp), f.& cert. ef. 8-15-00 thru 2-10-01; BCD 32-2000, f.
12-27-00, cert. ef. 1-1-01; BCD 3-2001, f. 2-9-01, cert. ef. 3-1-01; BCD 2-2002, f. 3-5-02,
cert. ef. 4-1-02; BCD 22-2002(Temp), f. 9-13-02 cert. ef. 10-1-02 thru 3-29-03; BCD 30-
2002, f. 12-6-02, cert. ef. 1-1-03

ececccccoe

Department of Consumer and Business Services,

Insurance Division
Chapter 836

Adm. Order No.: ID 22-2002

Filed with Sec. of State11-27-2002

Certified to be Effective: 11-27-02

Notice Publication Date:8-1-02

Rules Adopted:836-011-0500, 836-011-0505, 836-011-0510, 836-
011-0515, 836-011-0520, 836-011-0525, 836-011-0530, 836-011-
0535, 836-011-0540, 836-011-0545, 836-011-0550

Rules Amended:836-011-0100, 836-011-0110, 836-011-0120, 836-
011-0130, 836-011-0140, 836-011-0150, 836-011-0160, 836-011-
0170, 836-011-0180, 836-011-0190, 836-011-0200, 836-011-0210,
836-011-0220, 836-011-0230, 836-012-0000, 836-012-0011, 836-
012-0021, 836-012-0031, 836-012-0041, 836-012-0051, 836-012-
0060, 836-012-0070, 836-012-0080, 836-012-0090, 836-012-0100,
836-054-0300

Rules Ren. & Amended:836-020-0900 to 836-050-0150

Subject: This rulemaking adopts rules that establish and enforce
risk-based capital standards for health care service contractors;
amend current rules governing credit for reinsurance; amend current
rules governing annual independent audits of insurer financial state-

@ments by certified public accountants; amend the current rule relat-

ing to mortgage insurance in connection with junior liens; and amend
and renumber the current rule governing the notice required to

ence, the date the board took formal action, a descriptive caption and &cCompany an advance payment of damages so that the period of
short description of the amendment. When the code is readopted, thedémitation will not be suspended.
amendments will be physically integrated into the new code and removedRules Coordinator: Sue Munson—(503) 947-7272

from rule.

(2) Effective April 1, 2000:

(a) Thel997 Edition of the Dwelling Requirements of the Uniform
Plumbing Codeas published by the International Association of Plumbing
and Mechanical Officials and amended by the division are adopted as th
plumbing provisions of the2000 One and Two Family Dwelling
Specialty Code and

Oregon Bulletin
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836-011-0100
Authority; Effective Date

(1) OAR 836-011-0100 to 836-011-0230 are adopted by the Director
pursuant to ORS 731.488. The purpose of OAR 836-011-0100 to 836-011-
0230 is to improve the Director’s surveillance of the financial condition of
insurers by requiring an annual examination by independent certified pub-

January 2003: Volume 42, No. 1



ADMINISTRATIVE RULES

lic accountants of the financial statements reporting the financial position (2) Upon written application of any insurer, the Director may grant an
and the results of operations of insurers. exemption from compliance with OAR 836-011-0100 to 836-011-0230 if

(2) OAR 836-011-0100 to 836-011-0230 do not limit the Director’'s the Director finds upon review of the application that compliance would
authority to order, conduct or perform examinations of insurers under theconstitute a financial or organizational hardship upon the insurer. An

Insurance Code. exemption may be granted at any time and from time to time for a specified
Stat. Auth.: ORS 731.244 & ORS 731.488 period or periods. Not later than the 10th day after denial of an insurer’s
Stats. Implemented: ORS 731.488(2) itt tf i der thi i the i t
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02 written request for an exemption under this section, the insurer may reques

in writing a hearing on its application for an exemption.
Stat. Auth.: ORS 731.244 & ORS 731.488
836-011-0110 ” . Stats. Implemented: ORS 731.488(2)(h)
Definition of Independent Certified Public Accountant Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02

As used in OAR 836-011-0100 to 836-011-0230:

(1) “Accountant” and “independent certified public accountant” mean 836-011-0140
an independent certified public accountant or accounting firm in good Contents of Annual Audited Financial Report
standing with the American Institute of Certified Public Accountants and in (1) An annual audited financial report required under OAR 836-011-
each state in which the accountant or accounting firm is licensed to praco120 must report the financial position of the insurer as of the end of the
tice. For a Canadian or British insurer, the term means a Canadian-chamost recent calendar year and the results of its operations, cash flows and

tered or British-chartered accountant. changes in capital and surplus for the year then ended in conformity with
(2) “Audited financial report” means a report that includes the items statutory accounting practices prescribed or otherwise permitted by the
specified in OAR 836-011-0140. Department of Insurance of the state of domicile.
Stat. Auth.: ORS 731.244 & ORS 731.488 (2) The annual audited financial report shall include the following:
Stats. Implemented: ORS 731.488(2)(c) . i . .
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02 (a) Areport of an independent certified public accountant;
(b) A balance sheet reporting admitted assets, liabilities and capital
836-011-0120 and surplus;
Filing and Extensions for Filing of Annual Audited Financial Reports (c) A statement of operations;
(1) Each insurer shall have an annual audit performed by an inde-  (d) A statement of cash flows;

pendent certified public accountant and shall file an audited financial report  (€) A statement of changes in capital and surplus;
with the Director on or before June 1 for the year ending December 31 (f) Notes to financial statements. The notes shall be those required by
immediately preceding. The report must satisfy the requirements of OARthe appropriate National Association of Insurance Commissioners (NAIC)
836-011-0140. Annual Statement Instructions and the NAIC Accounting Practices and
(2) The Director may require an insurer to file an audited financial Procedures Manual. The notes shall include a reconciliation of differences,
report on a date earlier than June 1 if the Director gives the insurer not lesé any, between the audited statutory financial statements and the annual
than 90 days’ notice prior to the earlier date. statement filed pursuant to ORS 731.574, with a written description of the
(3) The Director may grant one or more 30-day extensions of the Junenature of the differences.
1 filing date upon request of the insurer if the insurer and the independent  (3) The financial statements included in the audited financial report
certified public accountant performing the audit show the reasons forshall be prepared in a form and using language and groupings substantially
requesting the extension and if the Director determines that good causthe same as the relevant sections of the annual statement of the insurer filed
exists for the extension. The request for extension must be submitted ivith the Director. The financial statement shall be comparative, presenting
writing not less than ten days prior to the filing date and must include suf-the amounts as of December 31 of the current year and the amounts as of

ficient detail to permit the Director to make an informed decision. the immediately preceding December 31. However, in the first year in

(4) The requirements under section (1) of this rule are subject towhich an insurer is required to file an audited financial report, the compar-
exemptions under OAR 836-011-0130. ative data may be omitted.

Stat. Auth.: ORS 731.244 & ORS 731.488 Stat. Auth.: ORS 731.244 & ORS 731.488

Stats. Implemented: ORS 731.488(2)(b) Stats. Implemented: ORS 731.488(2)(a)

Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02 Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02
836-011-0130 836-011-0150
Exemptions Designation of Independent Certified Public Accountant

(1) The following insurers are exempt from the requirements of OAR (1) Each insurer required by OAR 836-011-0120 to file an annual
836-011-0100 to 836-011-0230: audited financial report, within 60 days after becoming subject to the

(a) An insurer having direct premiums written in this state of less thanrequirement, must register with the Director in writing the name and
$1,000,000 in any calendar year and having fewer than 1,000 policyholderaddress of the independent certified public accountant or accounting firm
or certificate holders of directly written policies nationwide at the end of retained to conduct the annual audit set forth in OAR 836-011-0120 and
the same calendar year is exempt from OAR 836-011-0100 to 836-011836-011-0150. This section establishes the initial registration requirement
0230 for such year unless the Director determines with respect to the insufor an insurer when the insurer first becomes subject to the requirement.
er that compliance is necessary for the Director to carry out statutoryExcept as provided in section (3) of this rule, an insurer that has already
responsibilities. The exemption under this subsection does not apply to anyegistered the name and address of the independent certified public
insurer that has assumed premiums pursuant to contracts or treaties of reiaccountant or accounting firm under this section need not register its certi-
surance, or both, of $1,000,000 or more. fied public accountant with the Director.

(b) Aforeign or alien insurer that has filed an audited financial report (2) An insurer shall obtain a letter from the certified public account-
in another state pursuant to the other State’s requirement of audited finarant retained by the insurer stating that the accountant is aware of the provi-
cial reports, if the Director determines that the other state’s requirementssions of the Insurance Code and the rules of the Insurance Department of
are substantially similar to the requirements of OAR 836-011-0100 to 836-the state of domicile that relate to accounting and financial matters and
011-0230 and if the foreign or alien insurer does both of the following:  affirming that the accountant will express the opinion of the accountant on

(A) Files with the Director a copy of the Audited Financial Report, the the financial statements in terms of their conformity with the statutory
Report on Significant Deficiencies in Internal Controls and the accounting practices prescribed or otherwise permitted by that Department,
Accountant’s Letter of Qualifications that are filed with the other state, in specifying exceptions that the accountant believes appropriate. The insurer
accordance with the filing dates specified in OAR 836-011-0120, 836-011-shall file a copy of the letter with the Director.

0200, and 836-011-0210. In lieu of the requirements of this paragraph, a (3) If the certified public accountant who was the certified public
Canadian insurer may file accountants’ reports as filed with the Canadiaraccountant for the immediately preceding filed audited financial report is
Dominion Department of Insurance. dismissed or resigns, the insurer shall so notify the Director not later than

(B) Files with the Director a copy of any Notification of Adverse the fifth business day after the dismissal or resignation. The insurer shall
Financial Condition Report filed with the other state. The copy must bealso do the following:
filed with the Director within the time specified in OAR 836-011-0190. (a) Notify the Director in a separate letter, not later than the 10th busi-

(c) An insurer to whom the Director has granted an exemption underness day after the date of the notice of dismissal or resignation, whether in
section (2) of this rule, during the period in which the exemption is effec- the 24 months preceding the engagement there were any disagreements
tive. with the former accountant on any matter of accounting principles or prac-
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tices, financial statement disclosure or auditing scope or procedure that, if (7) The Director may hold a hearing to determine whether a certified
not resolved to the satisfaction of the former accountant, would have causepublic accountant is qualified and, considering the evidence presented, may
the former accountant to make reference to the subject matter of the disule that the accountant is not qualified for purposes of expressing the
agreement in connection with the accountant’s opinion. The disagreementaccountant’s opinion on the financial statements in the annual audited
required to be reported in response to this subsection include both thosknancial report made pursuant to OAR 836-011-0100 to 836-011-0230 and
resolved to the former accountant’s satisfaction and those not resolved teequire the insurer to replace the accountant with another accountant who
the former accountant’s satisfaction, and are those disagreements that occisr qualified with respect to the insurer as provided in OAR 836-011-0100
at the decision making level, between personnel of the insurer responsibleo 836-011-0230.
for presentation of its financial statements and personnel of the accounting  [Publications: Publications referenced are available from the agency.]
firm responsible for rendering its report. _ giéﬁf:;'fezﬁgilgé‘é87‘3?2387 s1.488

(b) Request the former accountant, in writing, to furnish a letter Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 2-2002(Temp), f. & cert. ef. 1-15-01 thru 7-5-02;
addressed to the insurer stating whether the accountant agrees with the 1D 17-2002, f. & cert. ef. 7-11-02; ID 22-2002, f. & cert. ef. 11-27-02
statements contained in the insurer’s letter and, if not, stating the reasons
for which the accountant does not agree. 836-011-0170

(c) Furnish the Director the letter received from the former account- Consolidated or Combined Audits
ant under subsection (b) of this section together with a response by the  An insurer may apply in writing to the Director for approval to file

insurer to that letter. audited consolidated or combined financial statements in lieu of separate
Stat. Auth.: ORS 731.244 & ORS 731.488 annual audited financial statements if the insurer is part of a group of insur-
Stats. Implemented: ORS 731.488(2)(c) ers that uses a pooling or one hundred percent reinsurance agreement
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02 ; . . . . )
affecting the solvency and integrity of the insurer’s reserves and if the
836-011-0160 insurer cedes all of its direct and assumed business to the pool. In such a

Qualifications of Independent Certified Public Accountant case, a columnar consolidating or combining worksheet shall be filed with

(1) The Director shall not recognize any person as a qualified inde-the report as follows:

pendent certified public accountant for the purposes of OAR 836-011-0100 (1) Amounts shown on the consolidated or combined audited finan-
to 836-011-0230 if the person: cial report shall be shown on the worksheet.

(a) Is not in good standing with the American Institute of Certified (2) Amounts for each insurer subject to this rule shall be stated sepa-
Public Accountants and in all states in which the person is licensed to prac[ate Y. . .
tice as a certified public accountant or, if the insurer is a Canadian or Britishcomb(i?])e('j\‘g?'i’;i‘?\;%'zgi Sgsei;at'ons may be shown on the worksheet on a
insurer, the person is not a chartered accountant; or h o o .

(b) With respect to the audit of the insurer, has either directly or indi-. . (4) Explanations of consolidating and eliminating entries shall be
rectly entered into an agreement of indemnity or a release from liability, thei"cluded. o ) .
intent or effect of which is to shift or limit in any manner the potential lia- (5) A reconciliation shall be included of any differences between the
bility of the person for failure to adhere to applicable auditing or profes- amounts shown in the individual insurer columns of the wo_rksheet and
sional standards, whether or not resulting in part from knowing or othercomparable amounts shown on the annual statements of the insurers.

X . . . . Stat. Auth.: ORS 731.244 & ORS 731.488

misrepresentations made by the insurer or its representatives. Stats. Implemented: ORS 731.488(2)(a)

(2) Except as otherwise provided in this rule, the Director shall rec- Hist. ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, . & cert. ef. 11-27-02
ognize an independent certified public accountant as qualified as long as
the certified public accountant conforms to the standards of the certified836-011-0180
public accountant profession, as contained in the Code of Professionabcope of Examination and Report of Independent Certified Public
Ethics of the American Institute of Certified Public Accountants and the Accountant
rules and the Code of Professional Conduct of the Oregon State Board of ~ Financial statements furnished pursuant to OAR 836-011-0140 shalll
Accountancy, or a similar code of conduct of the state board regulating thde examined by an independent certified public accountant. The examina-
practice of accountancy in the state in which the accountant is licensed téion of the insurer’s financial statements must be conducted in accordance
practice. with generally accepted auditing standards. Consideration shall also be

(3) A qualified independent certified public accountant may enter into given to other procedures illustrated in tfi@nancial Condition
an agreement with an insurer to have disputes relating to an audit resolveldxaminer’s Handbook promulgated by the National Association of
by mediation or arbitration. In the event of a delinquency proceeding com-Insurance Commissioners as the certified public accountant determines to
menced against the insurer under ORS 734.130, however, the mediation de necessary.
arbitration provisions shall operate at the option of the statutory successor.  [Publications: Publications referenced are available from the agency]

. ; Stat. Auth.: ORS 731.244 & ORS 731.488
_ (4) No partner or other person responsible for r_endenng a report may Stats. Implemented: ORS 731.488(2)(d)-ORS 731.488(2)(e)

act in that capacity for more than seven consecutive years. Following a Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02
period of service, the partner or other person is disqualified from acting in
that or a similar capacity for the same insurer or its insurance subsidiarie§36-011-0190
or affiliates for a period of two years. An insurer may apply to the Director Notification of Adverse Financial Condition

for relief from the prohibition in this section on the basis of unusual cir- (1) An insurer required to furnish the annual audited financial report
cumstances. The Director may consider the following factors in determin-shall require the independent certified public accountant to report in writ-
ing whether the relief should be granted: ing to the board of directors or its audit committee any determination by the
(a) The number of partners, the expertise of the partners or the numindependent certified public accountant that the insurer has materially mis-
ber of insurance clients in the currently registered firm; stated its financial condition as reported to the Director as of the date of the
(b) The premium volume of the insurer; balance sheet currently under examination or that the insurer does not meet
(c) The number of jurisdictions in which the insurer transacts insur- the minimum capital and surplus requirement of the Oregon Insurance
ance. Code as of that date. The insurer shall require the independent certified

(5) The Director shall not recognize an individual as an independentpublic accountant to submit the report not later than the fifth business day
certified public accountant, or accept an annual audited financial reportafter the independent certified public accountant makes such a determina-
required by OAR 836-011-0100 to 836-011-0230 that is prepared in wholetion. An insurer that has received a report under this section shall forward
or part by an individual, if the individual: a copy of the report to the Director not later than the fifth business day after

(a) Has been convicted of fraud, bribery, a violation of the Racketeerreceiving the report and shall provide the independent certified public
Influenced and Corrupt Organizations Act, 18 U.S.C. Sections 1961-1968accountant with evidence that the report was furnished to the Director. If
or any dishonest conduct or practices under federal or state law; the independent certified public accountant does not receive the evidence

(b) Has been found to have violated the insurance laws of this statewithin the required period, the independent certified public accountant shall
with respect to any previous reports submitted under OAR 836-011-0100 tdurnish to the Director a copy of its report not later than the fifth business
836-011-0230; or day after the end of the period within which the insurer was required to sub-

(c) Has demonstrated a pattern or practice of failing to detect or dis-mit the report.
close material information in any report filed under OAR 836-011-0100 to (2) An independent certified public accountant shall not be liable to
836-011-0230. any person for any statement made in connection with the requirements of
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section (1) of this rule if the statement is made in good faith and in com-836-011-0220
pliance with section (1) of this rule. Certified Public Accountant Workpapers

(3) If the accountant, after the date of the audited financial report filed (1) Each insurer required to file an audited financial report pursuant
pursuant to OAR 836-011-0100 to 836-011-0230, becomes aware of factto OAR 836-011-0100 to 836-011-0230 shall require the independent cer-
that might have affected the report, the Director notes the obligation of thdified public accountant performing the audit to make available for review
accountant to act as prescribed\Molume 1, Section AU 561 of the by Department examiners the work papers prepared in the conduct of the
Professional Standards of the American Institute of Certified Public accountant’s examination and any communications related to the audit

Accountants between the accountant and the insurer, at the offices of the insurer, at the
[Publications: Publications referenced are available from the agency.] Insurance Division of the Department of Consumer and Business Services,
Stat. Auth.: ORS 731.244 & ORS 731.488 or at any other place designated by the Director. The insurer shall require
Stats. Implemented: ORS 731.488(2)(f) . . . . .
Hist. ID 4-1992, f. & cert, ef. 3-26.92; ID 22-2002, f. & cert, ef, 11-27-02 that the accountant retain the audit workpapers and communications until
the Director has filed a Report on Examination covering the period of the
836-011-0200 audit but in any event not longer than seven years from the date of the audit
Report on Significant Deficiencies in Internal Controls report. For purposes of this rule, workpapers include: _
(1) In addition to the annual audited financial statements, each insur- (&) The records kept by the independent certified public accountant of

er shall furnish the Director with a written report prepared by the account-the procedures followed, the tests performed, the information obtained and
ant describing significant deficiencies in the insurer’s internal control struc- the conclusions reached pertinent to the examination by the accountant of
ture noted by the accountant during the audit. SAS No. 60 Communicationdhe financial statements of the insurer; and

of Internal Control Structure Matter Noted in an Audit (AU Section 325 of (b) Audit planning documentation, work programs, analyses, memo-
the Professional Standards of the American Institute of Certified Publictanda, letters of confirmation and representation, abstracts of company doc-
Accountants) requires an accountant to communicate significant deficienments and schedules or commentaries prepared or obtained by the inde-
cies, known as “reportable conditions,” noted during a financial statemengendent certified public accountant in the course of examination of the
audit to the appropriate parties within an entity. A report shall not be issuedinancial statements of an insurer, supporting the opinion of the accountant.

if the accountant does not identify significant deficiencies. If significant (2) In the conduct of an examination of an insurer by the Director and
deficiencies are noted, the insurer shall file the written report annually with€*@miners, the insurer and independent certified public accountant shall

the Director not later than the 60th day after the filing of the annual audit—a”c".’v the Director and examiners to makg and retain copies .Of pertinent
ed financial statements. audit workpapers. Such reviews by the Director are investigations and all

(2) The insurer shall submit with the report required under section (1)vyorl<_|ng papers and communications obtained in the course of such inves-
of this rule a description of remedial actions taken or proposed to correcf'gations are afforded the same confidentiality as other examination work-

significant deficiencies, if the actions are not described in the accountant’soape{,fugligt%rniﬁibﬁégﬁ Bf'giﬁtcoeg grggsggggrfﬁﬂfﬁe%ggniyl]

report. Stat. Auth.: ORS 731.244 & ORS 731.488
[Publications: Publications referenced are available from the agency.] Stats. Implemented: ORS 731.488(2)(i)
Stat. Auth.: ORS 731.244 & ORS 731.488 Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02
Stats. Implemented: ORS 731.488(2)(g)
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02 836-011-0230

Canadian and British Companies

In the case of Canadian and British insurers, the annual audited finan-
> ; ; - . cial report is the annual statement of total business on the form filed by such
() An insurer shall include with the filing of each annual audited ., hies with their domiciliary supervision authority and audited by an
f!nanC|aI reF"?“ with the Dlregtor a letter meetm_g the re.quwements of SeC'independent chartered accountant. For such insurers, the letter required
tion (2) of this rule from the independent certified public accountant who under OAR 836-011-0150 shall state that the accountant is aware of the
prepared the report. requirements relating to the annual audited statement filed with the Director

(2) The independent certified public accountant who prepares anynger OAR 836-011-0120 and shall affirm that the opinion expressed con-
annual audited financial report for an insurer shall furnish the insurer, in¢5ms to those requirements. .

connection with the report, a letter stating the following: Stat. Auth.: ORS 731.244 & ORS 731.488

(a) That the accountant is independent with respect to the insurer and  Stats. Implemented: ORS 731.488(2)(b)-ORS 731.488(2)(c)
conforms to the standards of the accounting profession as contained in the ~ Hist: 1D 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02
Code of Professional Ethics and pronouncements of the American Institut%%_on_0500

of Certified Public Accountants and the Rules of Professional Conduct of e .
the Oregon State Board of Accountancy, or a similar code of conduct of théo‘ ppln(:f)t '%nA's tg;létf)ori/fgé%%rlttg,Ssstg_tgit—:'ls_olrsn%eg;%rllﬁg health care service

state board regulating the practice of accountancy in the state in which th'éontractors

aCCOUQta:I[E isblicinsed tg pra(\jctice. . . | and th . . (2) OAR 836-011-0500 to 836-011-0550 are adopted pursuant to the
. (b) [ne background and experience in geéneral, and the experience | uthority of ORS 731.244 and 750.045 for the purpose of implementing
audits of insurers specifically, of the staff assigned to the engagement an

RS 731.574, 733.210 and 750.045.

836-011-0210
Accountant’s Letter of Qualifications

whether each is an independent certified public accountant. _ _ Stat. Auth.: ORS 731.244, ORS 750.045
(c) That the accountant understands that the annual audited financial Stats. Implemented: ORS 731.574, ORS 733.210, ORS 750.045
report and the opinion of the accountant thereon must be filed in compli- Hist.: ID 22-2002, f. & cert. ef. 11-27-02

ance with OAR 836-011-0100 to 836-011-0230 and that the Director will
rely on the information contained in the report and opinion in the monitor-
ing and regulation of the financial position of insurers.

(d) That the accountant consents to the requirements of OAR 836-
011-220 and that the accountant agrees to make the workpapers describgg b

in OAR 836-011-0220 available for review by the Director, or the (2) “Corrective order” means an order issued by the Director specify-

Director’s designee or appointed agent. . ) h . ) :
€ A rep?esentatioﬁpthat the %ccountant is currently licensed by anmg carrective actions that the Dlrectqr has determined are required.
(3) “Domestic health care service contractor” means a health care

appropriate state licensing authority and is a member in good standing i%ervice contractor domiciled in this state

the American Institute of Certified Public Accountants. u . . ,,
(f) A representation that the accountant is in compliance with OAR (4) "Foreign h_ealth care service contractor: means a_health care serv:
P p ice contractor that is authorized to transact business in this state as a health

836'011'0160' - . - . care service contractor but is not domiciled in this state.
(3) This rule _does not prohibit an independent cgrtlfled publlg (5) “NAIC" means the National Association of Insurance
accountant from using such staff as the accountant determines appropriatg,

when use of the staff is consistent with the standards prescribed by gener-

836-011-0505

Definitions

As used in OAR 836-011-0500 to 836-011-05:

(1) “Adjusted RBC report” means an RBC report that has been adjust-
y the Director in accordance with OAR 836-011-0510(4).

missioners.
(6) “RBC instructions” means the RBC report including risk-based

ally accepted auditing standards. capital instructions adopted by the NAIC, as the RBC instructions may be
Stat. Auth.: ORS 731.244 & ORS 731.488 ; Al ;
Stats. Implemented: ORS 731.488(2)(b)-ORS 731.488(2)(c) amended by the NAIC from time to time in accordance with the procedures
Hist.: ID 4-1992, f. & cert. ef. 3-26-92; ID 22-2002, f. & cert. ef. 11-27-02 adopted by the NAIC.
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(7) “RBC level” means a health care service contractor's Company 836-011-0515
Action Level RBC, Regulatory Action Level RBC, Authorized Control Company Action Level Event
Level RBC or Mandatory Control Level RBC, defined as follows: (1) “Company Action Level Event” means any of the following

(a) “Company Action Level RBC” means, with respect to any health events:
care service contractor, the product of 2.0 and its Authorized Control Level (a) The filing of an RBC report by a health care service contractor that
RBC; indicates that the health care service contractor’s total adjusted capital is

(b) “Regulatory Action Level RBC” means the product of 1.5 and its greater than or equal to its Regulatory Action Level RBC but less than its
Authorized Control Level RBC; Company Action Level RBC;

(c) “Authorized Control Level RBC” means the number determined (b) Notification by the Director to the health care service contractor
under the risk-based capital formula in accordance with the RBCof an adjusted RBC report that indicates an event in subsection (a) of this
Instructions; subsection, if the health care service contractor does not challenge the

(d) “Mandatory Control Level RBC” means the product of .70 and the adjusted RBC report under OAR 836-011-0535; or
Authorized Control Level RBC. (c) If, pursuant to OAR 836-011-0535, a health care service contrac-

(8) “RBC plan” means a comprehensive financial plan containing the tor challenges an adjusted RBC report that indicates the event in subsection
elements specified in OAR 836-011-0515(2). If the Director rejects the (a) of this section, the notification by the Director to the health care service
RBC plan and it is revised by the health care service contractor with orcontractor that the Director has, after a hearing, rejected the health care
without the Director’s recommendation, the plan shall be called the service contractor’s challenge.

“revised RBC plan." (2) In the event of a Company Action Level Event, the health care
(9) “RBC report” means the report required in OAR 836-011-0510. service contractor shall prepare and submit to the Director an RBC plan that
(10) “Total adjusted capital” means the sum of: shall:
(a) A health care service contractor’s statutory capital and surplus (i.e. (&) Identify the conditions that contribute to the Company Action

net worth) as determined in accordance with the statutory accounting appliLevel Event; ) ] .
cable to the annual financial statements required to be filed under ORS  (b) Contain proposals of corrective actions that the health care serv-

731.574; and ice contractor intends to take and that would be expected to result in the
(b) Such other items, if any, as the RBC instructions may provide. ~€limination of the Company Action Level Event;
Stat. Auth.: ORS 731.244, ORS 750.045 (c) Provide projections of the health care service contractor’s finan-
aFa‘S; Implemented: ORS 731.574, ORS 733.210, ORS 750.045 cial results in the current year and at least the two succeeding years, both in
‘st 1D 22-2002, 1. & cert. ef. 11-27-02 the absence of proposed corrective actions and giving effect to the proposed
836-011-0510 co_rre(;tive actions,' including p_rojections of statutory balance sheets, oper-
RBC Reports ating income, net income, capital and surplus, and RBC levels. The projec-

I,]tions for both new and renewal business might include separate projections

(1) A domestic health care service contractor shall, on or prior to eac ; h ior i f busi d tely identi h significant
March 1 (the “filing date"), prepare and submit to the Director a report of for each major line of business and separately 1den ify each significan

its RBC levels as of the end of the calendar year just ended, in a form anwcomg’ ?é(petr)setﬁndkbeneflt comtponer_u; ting the health .
containing such information as is required by the RBC instructions. In addi- @ ,en 'fy € Key assumptions impacting the health care service
tion, a domestic health care service contractor shall file its RBC report: contractor's projections and the sensitivity of the projections to the assump-

. ) h h ) tions; and
(a) With the NAIC in accordance with the RBC instructions; and ’ . . . .
(b) With the insurance commissioner in any state in which the health (6) Identify the quality of, and problems associated with, the health

care service contractor is authorized to do business, if the insurance conf2'€ service contractor’s business, including but not limited to its assets,

missioner has notified the health care service contractor of its request i@nticipated bgsinegs growth' and associated su_rplus strain_, extrac_)rdinary
writing, in which case the health care service contractor shall file its RBngggsure to risk, mix of business and use of reinsurance, if any, in each
report not later than the later of: ’

. : _ . (3) The RBC plan shall be submitted
state'('g)r 15 days from the receipt of notice to file its RBC report with that () Within 45 days of the Company Action Level Event: or

(B) The filing date (b) If the health care service contractor challenges an adjusted RBC
(2) A health care .service contractor's RBC shall be determined in report pursuant to OAR 836-011-0535, within 45 days after notification to

accordance with the formula set forth in the RBC instructions. The formu-the health care service contractor that the Director has, after a hearing,
L - ) . rejected the health care service contractor’s challenge.
la shall take the following into account (and may adjust for the covariance

. . . . (4) Within 60 days after the submission by a health care service con-
between) determined in each case by applying the factors in the manner sﬁ%ctor of an RBC plan to the Director, the Director shall notify the health
forth in the RBC instructions: )

(a) Asset risk; care st_arvice contractor V\_/hether the R_BC plan shall be_implemented or is,
(b) Credit risk7' in the Judgmen_t of the_Dlrector, unsans_fa_cto_ry. If the Director determlnt_as
(© Underwritiﬁg risk: and the RBC plan is unsatisfactory, the notification to _the_health care service
(d) All other businesis risks and such other relevant risks as are Se‘p:ontractor sh_all_set forth th_e reasons for the determlnatlon and may set forth
forth in the RBC instructions roposed revisions that will render the RBC plan satisfactory, in the judg-

) A f ital (i t th th t roduced b ment of the Director. Upon notification from the Director, the health care
(3) An excess of capital (i.e. net worth) over the amount produce Yservice contractor shall prepare a revised RBC plan, which may incorporate

the risk-based capital requirements contained in OAR 836-011-0500 to, o : .
. ) by reference any revisions proposed by the Director, and shall submit the
836-011-0550 and the formulas, schedules and instructions referenced i vised RBC plan to the Director:

OAR 836-011-0500 to 836-011-0550 is desirable in the business of a healt (a) Within 45 days after the notification from the Director; or

care service contractor. Accordingly, health care service contractors should (b) If the health care service contractor challenges thé notification
seek to maintain capital abqye the RB.C IQVEIS required by O,AR 836'011Tr0m the Director under OAR 836-011-0535, within 45 days after a notifi-
0500 to 836-011-0550. Additional capital is used and gseful in the INSUrcation to the health care service contractor that the Director has, after a
ance business and helps to secure a health care service contractor aga'Hé%ring rejected the health care service contractor’s challenge

various risks inherent in, or affecting, the business of a health care service (5)' In the event of a notification by the Director to a health 'care serv-
contractor and not accounted for or only partially measured by the risk-ice contractor that the health care service contractor's RBC plan or revised
based capital requirements contained in OAR 836-011-0500 to 836-011ppc pian is unsatisfactory, the Director may at the Director’s discretion,
0550. subject to the health care service contractor’s right to a hearing under OAR

(4) If a domestic health care service contractor files an RBC reportgsg 11.0535, specify in the notification that the notification constitutes a
that in the judgment of the Director is inaccurate, then the Director Sha”ReguIatory Action Level Event.

adjust the RBC report to correct the inaccuracy and shall notify the health ™ ) Eyery domestic health care service contractor that files an RBC
care service contractor of the adjustment. The notice shall contain a statqﬂan or revised RBC plan with the Director shall file a copy of the RBC

ment of the reason for the adjustment. An RBC report as so adjusted i3|an or revised RBC plan with the insurance commissioner in any state in

referred to as an “adjusted RBC report. which the health care service contractor is authorized to do business if:
Stat. Auth.: ORS 731.244, ORS 750.045 T ! ) Ot
Stats. Implemented: ORS 731.574, ORS 733.210, ORS 750.045 (a) The state has an RBC provision substantially similar to ORS
Hist.: ID 22-2002, f. & cert. ef. 11-27-02 731.752; and
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(b) The insurance commissioner of that state has notified the health (b) If the health care service contractor challenges an adjusted RBC
care service contractor of its request for the filing in writing, in which case report pursuant to OAR 836-011-0535 and the challenge is not frivolous in
the health care service contractor shall file a copy of the RBC plan orthe judgment of the Director within 45 days after the notification to the

revised RBC plan in that state no later than the later of: health care service contractor that the Director has, after a hearing, reject-
(A) Fifteen days after the receipt of notice to file a copy of its RBC ed the health care service contractor’s challenge; or
plan or revised RBC plan with the state; or (c) If the health care service contractor challenges a revised RBC plan
(B) The date on which the RBC plan or revised RBC plan is filed pursuant to OAR 836-011-0535 and the challenge is not frivolous in the
UndegSeiti?]n%é?é)g{\g‘l‘(‘4())g; ';gi;sozgle. judgment of the Director, within 45 days after the notification to the health
tat. Auth.: . . i i 1
Stats, Implemented: ORS 731,574, ORS 733.210, ORS 750.045 care service contractor that t_he care serwc’e contractor has, after a hearing,
Hist. ID 22-2002, f. & cert, ef, 11-27-02 rejected the health care service contractor’s challenge.
(4) The Director may retain actuaries and investment experts and
836-011-0520 other consultants as may be necessary in the judgment of the Director to
Regulatory Action Level Event review the health care service contractor’s RBC plan or revised RBC plan,
(1) “Regulatory Action Level Event” means, with respect to a health examine or analyze the assets, liabilities and operations (including contrac-
care service contractor, any of the following events: tual relationships) of the health care service contractor and formulate the

(a) The filing of an RBC report by the health care service contractor corrective order with respect to the health care service contractor. The fees,
that indicates that the health care service contractor’s total adjusted capitalosts and expenses relating to consultants shall be borne by the affected
is greater than or equal to its Authorized Control Level RBC but less thanhealth care service contractor or such other party as directed by the
its Regulatory Action Level RBC; Director.

(b) Notification by the Director to a health care service contractor of Stat. Auth.: ORS 731.244, ORS 750.045
an adjusted RBC report that indicates the event in subsection (a) of this sec- i}::s_'l:;"glze_g‘(fgzte?‘ s [3L574 ORS 733210, ORS 750.045
tion, if the health care service contractor does not challenge the adjusted o o
RBC report under OAR 836-011-0535; _ 836-011-0525

(c) If, pursuant to OAR 836-011-0535, the health care service con-aythorized Control Level Event
tractor challenges an adjusted RBC report that indicates the event in sub- (1) “Authorized Control Level Event’ means any of the following
section (a) of this section, the notification by the Director to the health caregyents:
service contractor that the Director has, after a hearing, rejected the health  (5) The filing of an RBC report by the health care service contractor

care service contractor’s challenge; that indicates that the health care service contractor’s total adjusted capital

(d) The failure of the health care service contractor to file an RBC jg greater than or equal to its Mandatory Control Level RBC but less than
report by the filing date, unless the health care service contractor has prqss Aythorized Control Level RBC:

vided an explanation for the failure that is satisfactory to the Director and (b) The notification by the Director to the health care service contrac-
has cured the failure within ten days after the filing date; tor of an adjusted RBC report that indicates the event in subsection (a) of

(e) The failure of the health care service contractor to submit an RBCypis section, if the health care service contractor does not challenge the
plan to the Director within the time period set forth in OAR 836-011-0515; adjusted RBC report under OAR 836-011-0535;

(f) Notification by the Director to the health care service contractor () If, pursuant to OAR 836-011-0535, the health care service con-

tractor challenges an adjusted RBC report that indicates the event in sub-
section (a) of this section, notification by the Director to the health care

serwcg coNnttr$ct()tr S, th?.tjutdgme??t of tlh(te Dercttc?r, ufsat'ffédor{; a_?r? service contractor that the Director has, after a hearing, rejected the health
(B) Notification constitutes a Regulatory Action Level Event with ..o <o ice contractor's challenge:

respect to the health care service contractor, if the health care service con- (d) The failure of the health care service contractor to respond, in a
tractor has not challenged the determination under OAR 836-011-0535; manner satisfactory to the Director, to a corrective order (if the health care

(9) If, pursuant to OAR 836'011'0535’. the health care serv!ce CON"sepvice contractor has not challenged the corrective order under OAR 836-
tractor challenges a determination by the Director under subsection (f) o 11-0535); or

this section, the notification by the Director to the health care service con- (e) If the health care service contractor has challenged a corrective

tractor that the Director has, after a hearing, rejected the challenge; order under OAR 836-011-0535 and the Director has, after a hearing,

(h) Notification by the Director to the health care service contractor __. . . .
that the health care service contractor has failed to adhere to its RBC plarﬁejected the challenge or modified the corrective order, the failure of the

or revised RBC plan, but only if the failure has a substantial adverse effeci ealth care service contractor to respond, in a manner safisfactory to the
" pan, Y . L irector, to the corrective order subsequent to rejection or modification by

on the ability of the health care service contractor to eliminate the Compan){he Director

Action Le\_/el Event in accordanpe with its RBC plgn or revised RBC pIa_n 2) In the event of an Authorized Control Level Event with respect to

and the Director has so stated in the notification, if the health care service

S health care service contractor, the Director shall:
g?ntractor has not challenged the determination under OAR 836-011-0535?a (a) Take such actions as are required under OAR 836-011-0520

regarding a health care service contractor with respect to which an

that:
(A) The RBC plan or revised RBC plan submitted by the health care

(i) If, pursuant to OAR 836-011-0535, the health care service con- latorv Action Level Event h Y
tractor challenges a determination by the Director under subsection (h) Oﬁegu atory Action Level Event has occurred, or

this section, the notification by the Director to the health care service con- (b) If the Director ek thg best interests of the po||cy—_
tractor that the Director has, after a hearing, rejected the challenge. holders and creditors of the health care service contractor and of the public,

: ; . take such actions as are necessary to cause the health care service contrac-

(2) In the event of a Regulatory Action Level Event the Director shall:

(a) Require the health care service contractor to prepare and submit affpr to be placed L_Jnder regulatory contrql under ORS 734."059 {0 734.440. In
RBC plan o, if applicable, a revised RBC plan; the event the Director takes such actions, the Authorized Control Level

(b) Perform such examination or analysisyas the Director deems necEvent shall be deemed sufficient grounds for the Director to take action
essary of the assets, liabilities and operations of the health care service coHder ORS 734.059 to 734.440, and the Director shall have the rights, pow-
tractor including a review of its RBC plan or revised RBC plan; and ers and duties with respect to the health care service contractor as are set

(c) Subsequent to the examination or analysis, issue an order specif)f-orth in (_)RS 734.0_59 to 744.440. In the_ event the Director takes actions
ing such corrective actions as the Director shall determine are required (4¥nder this subsection pursuant to an adjusted RBC report, the health care
“corrective order"). service contractor shall be entitled to such protections as are afforded to

(3) In determining corrective actions, the Director may take into health care service contractors under the provisions of ORS 734.059 to

account factors the Director deems relevant with respect to the health caré34-4§g-Auth . ORS 731244, ORS 750.045

service contractor based upon the Director’s examination or analysis of the g implemented: ORS 731,574, ORS 733.210, ORS 750.045
assets, liabilities and operations of the health care service contractor, Hist.: ID 22-2002, . & cert. ef. 11-27-02

including, but not limited to, the results of any sensitivity tests undertaken

pursuant to the RBC instructions. The RBC plan or revised RBC plan shall836-011-0530

be submitted: Mandatory Control Level Event
(a) Within 45 days after the occurrence of the Regulatory Action (1) “Mandatory Control Level Event” means any of the following
Level Event; events:
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(a) The filing of an RBC report that indicates that the health care serv- (d) Is a limited health care service contractor that covers less than 500
ice contractor’s total adjusted capital is less than its Mandatory Controllives.
Level RBC; Stat. Auth.: ORS 731.244, ORS 750.045

(b) Notification by the Director to the health care service contractor DS, g'ze%egzte? s (31574 ORS 133210, ORS 750.045

of an adjusted RBC report that indicates the event in subsection (a) of this
section, if the health care service contractor does not challenge the adjusg§36-011-0545
ed RBC report under OAR 836-011-0535; or Foreign Health Care Service Contractors

(c) If, pursuant to OAR 836-011-0535, the health care service con- (1) A foreign health care service contractor shall, upon the written
tractor challenges an adjusted RBC report that indicates the event in sulrequest of the Director, submit to the Director an RBC report as of the end
section (a) of this section, notification by the Director to the health careof the calendar year just ended the later of:
service contractor that the Director has, after a hearing, rejected the health  (a) The date an RBC report would be required to be filed by a domes-
care service contractor’s challenge. tic health care service contractor under OAR 836-011-0500 to 836-011-

(2) In the event of a Mandatory Control Level Event, the Director 0550; or
shall take such actions as are necessary to place the health care service con- (b) The 15th day after the request is received by the foreign health
tractor under regulatory control under ORS 734.059 to 734.440. In thatcare service contractor.
event, the Mandatory Control Level Event shall be deemed sufficient (2) A foreign health care service contractor shall, at the written
grounds for the Director to take action under ORS 734.059 to 734.440, andequest of the Director, promptly submit to the Director a copy of any RBC
the Director shall have the rights, powers and duties with respect to theplan that is filed with the insurance commissioner of any other state.
health care service contractor as are set forth in ORS 734.059 to 734.440.  (3) In the event of a Company Action Level Event, Regulatory Action
If the Director takes actions pursuant to an adjusted RBC report, the healthevel Event or Authorized Control Level Event with respect to a foreign
care service contractor shall be entitled to the protections of ORS 734.05%ealth care service contractor as determined under the RBC statute or other
to 734.440. Notwithstanding the provisions of this rule, the Director may law applicable in the state of domicile of the health care service contractor
forego action for up to 90 days after the Mandatory Control Level Event if (01, if no RBC statute or other law is in force in that state, under the provi-
the Director finds there is a reasonable expectation that the Mandatorgpions of OAR 836-011-0500 to 836-011-0550), if the insurance commis-

Control Level Event may be eliminated within the 90 day period. sioner of the state of domicile of the foreign health care service contractor
Stat. Auth.: ORS 731.244, ORS 750.045 fails to require the foreign health care service contractor to file an RBC plan
Stats. Implemented: ORS 731.574, ORS 733.210, ORS 750.045 in the manner specified under that state’s RBC statute or other law (or, if no

Hist.: 1D 22-2002, . & cert. ef. 11-27-02 RBC statute or other law is in force in that state, under OAR 836-011-

0515), the Director may require the foreign health care service contractor
Hearinas to file an RBC plan with the Director. In such event, the failure of the for-
g eign health care service contractor to file an RBC plan with the Director

'Upon the occurrence of any of t_he fOIIOW'ng events, a health Care chall be grounds to order the health care service contractor to cease and
service contractor may request a hearing, as provided in ORS 731.240, fod'esist from writing new insurance business in this state

the purpose of challenging any determination or action by the Director in (4) In the event of a Mandatory Control Level Event with respect to a

connection with any event 'descrlbe(_j in this rule. The he_alth care serV'ceforeign health care service contractor, if no domiciliary receiver has been
contractor shall notify t.h.e Director ofits request for a hearing not later thanappointed with respect to the foreign health care service contractor under
the f'fth dgy after notification by. the Director under any 9f the events’ the rehabilitation and liquidation statute applicable in the state of domicile
described in this r'ule. Upon receipt of the health care service contractor'sc o foreign health organization, the Director may apply for an order
request for a hearing, the Director shall set a date for the hearing. The da der ORS 734.190 with respect to the liquidation of property of foreign
shall be not less than 10 nor more than 30 days after the date of the healfiy5th care service contractors found in this state, and the occurrence of the

care service contractor’s request. The events to which the opportunity for Handatory Control Level Event shall be considered adequate grounds for

836-011-0535

hearing undg_r thi_s rule relates are as follqws: _ the application under ORS 734.150 (1) or (4).
(1) Notification to a health care service contractor by the Director of Stat. Auth.: ORS 731.244, ORS 750.045

an adjusted RBC report; Stats. Implemented: ORS 731.574, ORS 733.210, ORS 750.045
(2) Notification to a health care service contractor by the Director Hist.- ID 22-2002, . & cert. ef. 11-27-02

that:

A , . 836-011-0550

(a) The_health gare service contractor’s RBC plan or revised RBCPhase—ln Provision

plan is unsat_l_sfac_tory, and_ . . For RBC reports required to be filed by health care service contrac-

(b) Notification const|tute_s a Regulato!’y Action Level Event with tors with respect to 2002, the following requirements shall apply in lieu of
respect to the health care service contractor; _ the provisions of OAR 836-011-0515 to 836-011-0530:

(3) Notification to a health care service contractor by the Director that (1) In the event of a Company Action Level Event with respect to a

the health care service contractor has failed to adhere to its RBC plan 0fe4ith care service contractor, the Director shall take no regulatory action
revised RBC plan and that the failure has a substantial adverse effect on the,jor 0AR 836-011-0500 to 836-011-0550.

ability of the health care service contractor to eliminate the Company (2) In the event of an Regulatory Action Level Event under OAR 836-
Action Level Event with respect to the health care service contractor iN011-0520(1)(a), (b) or (c), the Director shall take the actions required under

accordance with its RBC plan or revised RBC plan; or OAR 836-011-0515.

(4) Notification to a health care service contractor by the Director of (3) In the event of an Regulatory Action Level Event under OAR 836-

a corrective order with respect to the health care service contractor. 011-0520(1)(d), (e), (P, (g), (h) or (i), or an Authorized Control Level
Stat. Auth.: ORS 731244, ORS 750,045 Event, the Director shall take the actions required under OAR 836-011-
Stats. Implemented: ORS 731.574, ORS 733.210, ORS 750.045 ' S req
Hist.: ID 22-2002, f. & cert. ef. 11-27-02 0520 with respect to the health care service contractor.

(4) In the event of a Mandatory Control Level Event with respect to a

836-011-0540 health care service contractor, the Director shall take the actions required

Supplemental Provisions; Rules; Exemption under OAR 836-011-0525 with respect to the health care service contrac-

(1) OAR 836-011-0500 to 836-011-0550 are supplemental to anytor.
other provisions of the laws of this state, and shall not preclude or limit any g::'sAﬁh];%E:tgjlozég 703235 7730(-)0;2 158,210, ORS 750,045
other powers or duties of the Director under such laws, including, but not Hist.- ID 52_2002’ f & cert. of. 11-27-02 o :

limited to, ORS 734.059 to 734.440 and OAR 836-011-0100 to 836-011-

0120. 836-012-0000
(2) The Director may exempt from the application of OAR 836-011- Authority

0500 to 836-011-0550 a domestic health care service contractor that: (1) OAR 836-012-0000 to 836-012-0110 are adopted pursuant to
(a) Writes direct business only in this state; ORS 731.508 to 731.511, and general rulemaking authority under ORS
(b) Assumes no reinsurance in excess of five percent of direct premi-731.244.

um written; and (2) OAR 836-012-0000 to 836-012-0110 are adopted for the purpose
(c) Writes direct annual premiums for comprehensive medical busi- of establishing standards and procedural requirements that the Director

ness of $2 million or less; or determines to be necessary and appropriate in the public interest for carry-

Oregon Bulletin ~ January 2003: Volume 42, No. 1
42



ADMINISTRATIVE RULES

ing out ORS 731.508 to 731.511, relating to credit for reinsurance, for the [SED- NO;Ei Exgibits referenged are availablgfrom the agency]
: ; _huvi ; P P tat. Auth.: ORS 731.508 - ORS 731.511 & ORS 731.244
protection of the insurance-buying public and the ceding insurers in this Stats, Implemented: ORS 731508 . ORS 731511
state. = ) o ) Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 15-1996, . & cert. ef. 11-12-96; ID 22-2002, f. &
(3) Form AR-1, Certificate of Assuming Insuré&xhibit 1 to this cert. ef. 11-27-02
rule, is adopted for purposes of OAR 836-012-0000 to 836-012-0110, when
the use of the form is required by such rules. 836-012-0041
[ED. NOEE: Exhibits referenced are available from the agency.] Credit for Reinsurance — Reinsurers Maintaining Trust Funds
Stat. Auth.: ORS 731.508 - ORS 731.511 & ORS 731.244 ; ;
Stats. Implemented: ORS 731,508 - ORS 731511 ' (1) Pursuant to ORS 731.509(6), the Director shall gllow credit for
Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 15-1996, f. & cert. ef. 11-12-96; ID 22-2002,f. & ~réelnsurance cedgd by a dome;tlc insurer to an assuming insurer that, as of
cert. ef. 11-27-02 any date on which statutory financial statement credit for reinsurance is
claimed, and thereafter for so long as credit for reinsurance is claimed,
836-012-0011 _ o maintains a trust fund in an amount prescribed in this rule in a qualified
Credit for Reinsurance — Reinsurer Authorized in this State United States financial institution as defined in ORS 731.510(1), for the

Pursuant to ORS 731.509(3), the Director shall allow credit for rein- payment of the valid claims of its United States domiciled ceding insurers
surance ceded by a domestic insurer to an assuming insurer that was auth@ind their assigns and successors in interest. The assuming insurer shall
ized in this state as of any date on which statutory financial statement credreport annually to the Director substantially the same information as that
it for reinsurance is claimed. required to be reported on the National Association of Insurance

Stat. Auth.: ORS 731.508 - ORS 731,511 & ORS 731.244 Commissioners annual statement form by authorized insurers, to enable the

Stats. Implemented: ORS 731.508 - ORS 731.511 . . L
Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 15-1996, . & cert. ef. 11-12-96: ID 22-2002, f. & Director to determine the sufficiency of the trust fund.

cert. ef. 11-27-02 (2) The following requirements apply to the following categories of
assuming insurer:
836'(_)12'002_1 . . (a) The trust fund for a single assuming insurer shall consist of funds
Credit for Reinsurance — Accredited Reinsurers in trust in an amount not less than the assuming insurer’s liabilities attrib-

(1) Pursuant to ORS 731.509(4) and 731.511, the Director shall allowtaple to reinsurance ceded by United States domiciled insurers, and in
credit for reinsurance ceded by a domestic insurer to an assuming insurefqgition, the assuming insurer shall maintain a trusteed surplus of not less
that is accredited as a reinsurer in this state as of any date on which statysan $20.000,000.

tory financial statement credit for reinsurance is claimed. To obtain and (b)(A) The trust fund for a group that includes incorporated and indi-
maintain its accreditation, an accredited reinsurer must: vidual unincorporated underwriters shall consist of:

(&) File a properly executed Form ARExfibit 1, OAR 836-012- () For reinsurance ceded, under reinsurance agreements with an
0000) as evidence of its submission to this state’s jurisdiction and to th'smception amendment or renewal date on or after August 1, 1995, funds in
state’s authority to examine its books and records; trust in an amount not less than the group’s several liabilities attributable to

(b) File with the Director a certified copy of a certificate of authority 1, gjness ceded by U.S. domiciled ceding insurers to any member of the
or other acceptable evidence that it is licensed or authorized to transa oup;

insurance or reinsurance in at least one state, or, in the case of a Unite (i) For reinsurance ceded under reinsurance agreements with an

States branch of an alien assuming insurer, is entered through and Iicens?ﬁception date on or before July 31, 1995, and not amended or renewed
or authorized to transact insurance or reinsurance in at least one state; after that date, notwithstanding the oyther pr’c)visions of OAR 836-012-0000

. (© '.:'Ie annually with the D|reptor a copy of its gnnual' statement filed to 836—012—01’10, funds in trust in an amount not less than the group’s sev-
W'.th the Insurance department of its state of domlc_lle or, in the case of @ral insurance and reinsurance liabilities attributable to business written in
alien assuming insurer, with the state through which it is entered and Nhe United States: and

which it is licensed or authorized to transact insurance or reinsurance, an (iii) In addition to the trusts described in subparagraphs (i) and (i) of

a COpYA\Of ’i\;s _mtos_t recer_1tt TUditgd finarllcial_statement; an:i: . th this paragraph, the group shall maintain a trusteed surplus of which
(A) Maintain capital and surplus in an amount not less than ¢,y 000 000 shall be held jointly for the benefit of the U.S. domiciled ced-
$20,000,000 and whose accreditation has not been denied by the Directgl insurers of any member of the group for all the years of account.
o or(gt)ef:)nretr:Zeci(;teh gfa g ?gﬁlrsgfesruv?/?rlsig ri‘t;a(IJrand surplus of less than (B) The incorporated members of the group shall not be engaged in
$20.000,000, whose accreditation has beenpapproved bypthe Director any business other than underwriting as a member of the group and shall be
AR . i - . subject to the same level of regulation and solvency control by the group’s
(2) If the Director determines that the assuming insurer has failed tod i )

o i B - : omiciliary regulator as are the unincorporated members. The group shall,
meet or maintain any of the qualifications stated in section (1) of this rule,Within 90yday% after its financial staten?ents are due to be filegd WiFtJh the
the Director, upon written notice and opportunity for hearing, may revoke roun’s domiciliary requlator. provide to the Director:
the accreditation. Credit shall not be allowed a domestic ceding insurer i %) An annual)/cergt]ificati(;npby the group’s domiciiiary regulator of the

the assuming insurer’s accreditation has been revoked by the Director. | f h und . ber of th ;
[ED. NOTE: Exhibits referenced are available from the agency.] solvency ot each un _erV\_’“ter member o t_ € group; or
Stat. Auth.: ORS 731.508 - ORS 731.511 & ORS 731.244 (ii) If a certification is unavailable, a financial statement prepared by

at_att?-lg“g'igﬁgszetg ORtS 133-52%39-;)'%51;311{;2(131( & cort of. 11.12.96: 1D 22.2002. . & independent public accountants, of each underwriter member of the group.
ot of 11 o oM B 5aSSS D 2w, L & cert. €, LS50, D 222 (c)(A) The trust fund for a group of incorporated insurers under com-
mon administration, whose members possess aggregate policyholders sur-

836-012-0031 plus of $10,000,000,000, calculated and reported in substantially the same
Credit for Reinsurance — Reinsurer Domiciled and Licensed in manner as prescribed by the annual statement instructions and Accounting
Another State Practices and Procedures Manual of the National Association of Insurance

(1) Pursuant to ORS 731.509(5), the Director shall allow credit for Commissioners, and which has continuously transacted an insurance busi-
reinsurance ceded by a domestic insurer to an assuming insurer that as Bess outside the United States for at least three years immediately prior to

any date on which statutory financial statement credit for reinsurance ignaking application for accreditation, shall:
claimed: (i) Consist of funds in trust in an amount not less than the assuming

(a) Is domiciled in a state employing standards regarding credit forinsurers’ several liabilities attributable to business ceded by United States
reinsurance that equal or exceed those applicable under ORS 731.509 @pmiciled ceding insurers to any members of the group pursuant to rein-
731.511 and OAR 836-012-0000 to 836-012-0110 or, in the case of esurance contracts issued in the name of such group;

United States branch of an alien assuming insurer, is entered through a state (i) Maintain a joint trusteed surplus of which $100,000,000 shall be

employing such standards; held jointly for the benefit of United States ceding insurers of any member
(b) Maintains capital and surplus in an amount not less than of the group; and
$20,000,000; and (iii) File a properly executed Form AR-1 (Exhibit 1, OAR 836-012-

(c) Files a properly executed Form ARBxhibit 1, OAR 836-012- 0000) as evidence of the submission to this state’s authority to examine the
0000) with the Director as evidence of its submission to this state’s authorbooks and records of any of its members and shall certify that any member
ity to examine its books and records. examined will bear the expense of any such examination.

(2) The provisions of this rule relating to capital and surplus do not (B) Within 90 days after the statements are due to be filed with the
apply to reinsurance ceded and assumed pursuant to pooling arrangemergsoup’s domiciliary regulator, the group shall file with the Director an
among insurers in the same holding company system. annual certification of each underwriter member’s solvency by the mem-
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ber’s domiciliary regulators, and financial statements, prepared by inde-issued by an entity controlling, controlled by or under common control with
pendent public accountants, of each underwriter member of the group.  either the grantor or beneficiary of the trust shall not exceed five percent of
(3)(a) Credit for reinsurance shall not be granted unless the form oftotal investments. No more than 20 percent of the total of the investments
the trust and any amendments to the trust have been approved by either tivethe trust may be foreign investments authorized under subsections (a)(E),
commissioner of the state where the trust is domiciled or the commission{c), (f)(B) or (g) of this section, and no more than ten percent of the total of
er of another state who, pursuant to the terms of the trust instrument, hage investments in the trust may be securities denominated in foreign cur-
accepted responsibility for regulatory oversight of the trust. The form of therencies. For purposes of applying the preceding sentence, a depository
trust and any trust amendments also shall be filed with the commissioner ofeceipt denominated in U. S. dollars and representing rights conferred by a
every state in which the ceding insurer beneficiaries of the trust are domiforeign security shall be classified as a foreign investment denominated in
ciled. The trust instrument shall provide that: a foreign currency. The assets of a trust established to satisfy the require-
(A) Contested claims shall be valid and enforceable out of funds in ments of ORS 731.509 shall be invested only as follows:
trust to the extent remaining unsatisfied 30 days after entry of the final (a) Government obligations that are not in default as to principal or
order of any court of competent jurisdiction in the United States; interest, that are valid and legally authorized and that are issued, assumed
(B) Legal title to the assets of the trust shall be vested in the trusteeyr guaranteed by:
for the benefit of the grantor’'s United States ceding insurers, their assigns (A) The United States or by any agency or instrumentality of the

and successors in interest; United States;
(C) The trust shall be subject to examination as determined by the (B) A state of the United States;
Director; (C) A territory, possession or other governmental unit of the United

(D) The trust shall remain in effect for as long as the assuming insur-siates:

er, or any member or former member of a group of insurers, has outstand- (D) An agency or instrumentality of a governmental unit referred to
ing obligations under reinsurance agreements subject to the trust; and paragraphs (B) and (C) of this subsection if the obligations are by law
(E) Not later than March 1 of each year, the trustees of the trust shal{statytory of otherwise) payable, as to both principal and interest, from
submit to the Director in writing a report setting forth the balance in the 5565 |evied or by law required to be levied or from adequate special rev-
trust and listing the trust's investments at the preceding year end, and shall,es pledged or otherwise appropriated or by law required to be provided
certify the date of termination of the trust, if so planned, or certify that the ¢, making these payments, but shall not be obligations eligible for invest-

trust shall not expire prior to the next following December 31 ment under this subsection if payable solely out of special assessments on
(b)(A) Notwithstanding any other provisions in the trust instrument, operties benefited by local improvements: or

r
if the trust fund is inadequate because it contains an amount less than trPe (E) The government of any other country that is a member of the

amount required by this subsection or if the grantor of the trust has beerbrganization for Economic Cooperation and Development and whose gov-
declared insolvent or placed into receivership, rehabilitation, liquidation Of arnment obligations are rated A or higher, or the equivalent, by a rating

similar proceedings under the laws of its state or'co'untry of domicile, theagency recognized by the Securities Valuation Office of the NAIC;
trustee shall comply with an order of the commissioner with regulatory (b) Obligations that are issued in the United States, or that are dollar
oversight over the trust or with an order of a court of competentjurisdictiondenominated and issued in a non-U.S. market, by a solvént U. S. institution

d_|rect|ng the trustee to transfer'to the commissioner with regulatory over- ther than an insurance company) or that are assumed or guaranteed by a
sight over the trust or other designated receiver all of the assets of the tru lvent U. S. institution (other than an insurance company) and that are not

fund. ) S ) : .
__ . ) ... in default as to principal or interest if the obligations:
(B) The assets shall be distributed by and claims shall be filed with (A) Are rated A or higher (or the equivalent) by a securities rating

and valued by the commissioner with regulatory oversight over the trust in ; " ) ! -
accordance with the laws of the state in which the trust is domiciled appli—agency recognl_ze_d bY the Securities Valuation Off!ce of the NAIC, or if not
cable to the liquidation of domestic insurance companies. so rated, are S|m|Iar_|n structure and other material respects to other obli-
(C) If the commissioner with regulatory oversight over the trust deter- gatlon; OLthe. samedlnsntuttloln thtat are sotrr]atgd,d . ther than th
mines that the assets of the trust fund or any part thereof are not necessar (. ) \re insured by at least one authorized insurer (0 er than the
to satisfy the claims of the U.S. beneficiaries of the trust, the commission-"Vesting insurer or a parent, s_ubS|_d|ary or affiliate of the investing '”S!”e'>
er with regulatory oversight over the trust shall return the assets, or any parlicenSEd to insure obligations in this state and, after considering the insur-

thereof, to the trustee for distribution in accordance with the trust agree—ance’ are rated AAA (or the equivalent) by a securities rating agency rec-

ment ognized by the Securities Valuation Office of the NAIC; or

(D) The grantor shall waive any right otherwise available to it under (C) Have been deS|gnat.ed as Class One or Class Two by the Securities
U.S. law that is inconsistent with this provision. Valuation Office of the NAIC;

(4) For purposes of this rule, the term “liabilities” means the assum- ___ (€) Obligations issued, assumed or guaranteed by a solvent non-U. S.
ing insurer's gross liabilities attributable to reinsurance ceded by U. S.Institution chartered in a country that is a member of the Organization for

domiciled insurers that are not otherwise secured by acceptable means, afgconomic Cooperation and Development or obligations of U.S. corpora-
shall include: tions issued in a non-U.S. currency, provided that in either case the obliga-

(a) For business ceded by domestic insurers authorized to write accitions are rated Aor higher, or the equivalent, by a rating agency recognized

dent and health insurance and property and casualty insurance: by the Securities Valuation Office of the NAIC; .
(d) An investment made pursuant to the provisions of subsections (a),

(A) Losses and allocated loss expenses paid by the ceding insurer, / 4 | ) AU NS
recoverable from the assuming insurer; (b) or (c) of this section shall be subject to the following additional limita-
(B) Reserves for losses reported and outstanding; tions: ) ) o o
(C) Reserves for losses incurred but not reported; (A) An investment in or loan upon the obligations of an institution
(D) Reserves for allocated loss expenses; and other than an institution that issues mortgage-related securities shall not
(E) Unearned premiums. exceed five percent of the assets of the trust;
(b) For business ceded by domestic insurers authorized to write life, (B) An investment in any one mortgage-related security shall not
health and annuity insurance: exceed five percent of the assets of the trust;
(A) Aggregate reserves for life policies and contracts net of policy (C) The aggregate total investment in mortgage-related securities
loans and net due and deferred premiums; shall not exceed 25 percent of the assets of the trust; and
(B) Aggregate reserves for accident and health policies. (D) Preferred or guaranteed shares issued or guaranteed by a solvent
(C) Deposit funds and other liabilities without life or disability con- U. S. institution are permissible investments if all of the institution’s obli-
tingencies; and gations are eligible as investments under paragraph (A) or (C) of subsection
(D) Liabilities for policy and contract claims. (b) of this section, but shall not exceed two percent of the assets of the trust.
(5) Assets deposited in trusts established pursuant to ORS 731.509  (e) As used in this rule:
and this rule shall be valued according to their fair market value and shall (A) “Mortgage-related security” means an obligation that is rated AA

consist only of cash in U. S. dollars, certificates of deposit issued by a Uor higher (or the equivalent) by a securities rating agency recognized by the
S. financial institution as defined in ORS 731.510(2)(c), clean, irrevocable,Securities Valuation Office of the NAIC and that either:

unconditional and “evergreen” letters of credit issued or confirmed by a (i) Represents ownership of one or more promissory notes or certifi-

qualified U.S. financial institution as defined in ORS 731.510(2)(c), and cates of interest or participation in the notes (including any rights designed
investments of the type specified in this section, but investments in orto assure servicing of, or the receipt or timeliness of receipt by the holders
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of the notes, certificates, or participation of amounts payable under, the (ii) Investments in an investment company qualifying under para-
notes, certificates or participation), that: graph (A)(ii) of this subsection shall not exceed five percent of the assets in

(1) Are directly secured by a first lien on a single parcel of real estate, the trust and the aggregate amount of investment in qualifying investment
including stock allocated to a dwelling unit in a residential cooperative companies shall be included when calculating the permissible aggregate
housing corporation, upon which is located a dwelling or mixed residentialvalue of equity interests pursuant to subsection (f)(A) of this section.
and commercial structure, or on a residential manufactured home as (i) Letters of credit are subject to the following provisions:
defined in 42 U.S.C.A. Section 5402(6), whether the manufactured home is (A) In order for a letter of credit to qualify as an asset of the trust, the
considered real or personal property under the laws of the state in which itrustee shall have the right and the obligation pursuant to the deed of trust
is located; and or some other binding agreement, as duly approved by the Director, to

(I1) Were originated by a savings and loan association, savings bankjmmediately draw down the full amount of the letter of credit and hold the
commercial bank, credit union, insurance company, or similar institution proceeds in trust for the beneficiaries of the trust if the letter of credit will
that is supervised and examined by a federal or state housing authority, gtherwise expire without being renewed or replaced.
by a mortgagee approved by the Secretary of Housing and Urban (B) The trust agreement shall provide that the trustee shall be liable
Development pursuant to 12 U.S.C.A. Sections 1709 and 1715-b, or, wheréor its negligence, willful misconduct or lack of good faith. The failure of
the notes involve a lien on the manufactured home, by an institution or bythe trustee to draw against the letter of credit in circumstances where the
a financial institution approved for insurance by the Secretary of Housingdraw would be required shall be considered to be negligence or willful mis-
and Urban Development pursuant to 12 U.S.C.A. Section 1703; or conduct, or both.

(i) Is secured by one or more promissory notes or certificates of (6) A specific security provided to a ceding insurer by an assuming
deposit or participations in the notes (with or without recourse to the insurdnsurer pursuant to OAR 836-012-0060 shall be applied, until exhausted, to
er of the notes) and, by its terms, provides for payments of principal in relathe payment of liabilities of the assuming insurer to the ceding insurer hold-
tion to payments, or reasonable projections of payments, or notes meetinffd the specific security prior to, and as a condition precedent for, presen-
the requirements of sub-subparagraphs (i)(I) and (i)(Il) of this paragraph; tation of a claim by the ceding insurer for payment by a trustee of a trust

(B) “Promissory note,” when used in connection with a manufactured established by the assuming insurer pursuant to this section.
home, also includes a loan, advance or credit sale as evidenced by a retail [SE; 23;55;2’3’;_’;;3'8"08‘1 are avallable from the agency.]
installment sales contract or other instrument. Stats. Implemented: ORS 731.508 & ORS 731.509

(f) Equity interests are subject to the following provisions: Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 7-1995, f. & cert. ef. 11-15-95; ID 22-2002, f. &

(A) Investments in common shares or partnership interests of a sol- e ef. 11-27-02
ven z) ﬁs Igzltilggtl%r;: r:nrc)ierrjrrnelfsesrlgz Iélhares if any, are eligible as invest.536-012-0051 .

’ ' Credit for Reinsurance Required by Law

ment?‘_;Jr_}_(?]eer ;hls_se_cr:g?é indof the institution (except an insurance com- Pursuant to ORS 731.509(7), the Director shall allow credit for rein-
. quity | sts institut xcep insur surance ceded by a domestic insurer to an assuming insurer not meeting the

pany) are registered on a national securities exchange as provided in tl : .
Securities Exchange Act of 1934, 15 U.S.C. 88 78a to 78kk or otherwisg%qUIrementS of ORS 731.509(3), (4), (5) or (6), but only with respect to the

reqistered pursuant o that Act. and if otherwise redistered. price quotation'Strance of risks located in jurisdictions where the reinsurance is required
forgthem alPe furnished throu h a nationwide autorgnated 'ugtatioﬂs syste By t_he_appllcable law or regulatlc_)n Qf that Jur-ISdICtlon' As u_sed in this rule,

: gh a na - 4 b "ﬁurlsdlctlon” means any state, district or territory of the United States and
approved by the National Association of Securities Dealers, Inc. A trust ny lawful national government
shall not invest in equity interests under this paragraph an amount excee(i Stat. Auth.: ORS 731.508 - ORS 731.511 & ORS 731.244
ing one percent of the assets of the trust even though the equity interests are  Stats. Implemented: ORS 731.508 - ORS 731.511
not so registered and are not issued by an insurance company; l;;tt el? 18112979?6; & cert. ef. 9-23-93; ID 15-1996, f. & cert. ef. 11-12-96; ID 22-2002, f. &

(B) Investments in common shares of a solvent institution organized T

under the laws of a country that is a member of the Organization forgsg_012.0060

Economic Cooperation and Development, if: ) Asset or Reduction from Liability for Reinsurance Ceded to an

(i) All its obligations are rated A or higher, or the equivalent, by a rat- jn4uthorized Assuming Insurer Not Meeting the Requirements of
ing agency recognized by the Securities Valuation Office of the NAIC; and OAR 836-012-0011 to 836-012-0051

(i) The equity interests of the institution are registered on a securities (1) Pursuant to ORS 731.510, the Director shall allow a reduction
exchange regulated by the government of a country that is a member of thg,m, Jiability for reinsurance ceded by a domestic insurer to an assuming
Organization for Economic Cooperation and Development; _insurer not meeting the requirements of ORS 731.509 in an amount not

_(iif) An investment in or loan upon any one institution's outstanding exceeding the liabilities carried by the ceding insurer. The reduction shall

equity interests shall not exceed one percent of the assets of the trust. Thig in the amount of funds held by or on behalf of the ceding insurer, includ-
cost of an investment in equity interests made pursuant to this subsectiofing funds held in trust for the exclusive benefit of the ceding insurer, under
when added to the aggregate cost of other investments in equity interestg reinsurance contract with such assuming insurer as security for the pay-
then held pursuant to this subsection, shall not exceed ten percent of th@ent of obligations under the reinsurance contract. The security must be
assets in the trust; ~ . held in the United States subject to withdrawal solely by and under the

(9) Obligations issued, assumed or guaranteed by a multinationalexclusive control of the ceding insurer or, in the case of a trust, held in a
development bank, provided the obligations are rated A or higher, or thegualified United States financial institution as defined in ORS 731.510(1).
equivalent, by a rating agency recognized by the Securities ValuationThe security may be in the form of any of the following:
Office of the NAIC. (a) Cash;

(h) Investment companies are subject to the following provisions: (b) Securities listed by the Securities Valuation Office of the National

(A) Securities of an investment company registered pursuant to theassociation of Insurance Commissioners and qualifying as allowed assets;
Investment Company Act of 1940, 15 U.S.C. § 802, are permissible invest- (c) Clean, irrevocable, unconditional and “evergreen” letters of cred-
ments if the investment company: it issued or confirmed by a qualified United States institution, as defined in

(i) Invests at least 90 percent of its assets in the types of securities thabRS 731.510(2), effective no later than December 31 of the year for which
qualify as an investment under subsection (a), (b) or (c) of this section offiling is being made, and in the possession of, or in trust for, the ceding
invests in securities that are determined by the commissioner to be sulcompany on or before the filing date of its annual statement. Letters of
stantively similar to the types of securities set forth in subsection (a), (b) orcredit meeting applicable standards of issuer acceptability as of the dates of
(c) of this section; or their issuance or confirmation shall, notwithstanding the issuing or con-

(i) Invests at least 90 percent of its assets in the types of equity interfirming institution’s subsequent failure to meet applicable standards of
ests that qualify as an investment under subsection (f)(A) of this section; issuer acceptability, continue to be acceptable as security until their expira-

(B) Investments made by a trust in investment companies under thigion, extension, renewal, modification or amendment, whichever first
subsection shall not exceed the following limitations: occurs; or

(i) An investment in an investment company qualifying under para- (d) Any other form of security acceptable to the Director.
graph (A)(i) of this subsection shall not exceed ten percent of the assets in ~ (2) An allowed asset or a reduction from liability for reinsurance
the trust and the aggregate amount of investment in qualifying investmenteded to an unauthorized assuming insurer pursuant to section (1) of this
companies shall not exceed 25 percent of the assets in the trust; and rule shall be allowed only when the requirements of OAR 836-012-0100
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and the applicable provisions of OAR 836-012-0070, 836-012-0080 andimmediately draw down the full amount of the letter of credit and hold the

836-012-0090 are met. proceeds in trust for the beneficiaries of the trust if the letter of credit will
g:a: AIUth-li 0R5t7§1-05§g 7 21'?550;315% 33?'?;1731-244 otherwise expire without being renewed or replaced.
Hist. 1D 81903, £ & cert of. 9.23-03; ID 15-199, . & cert. f, 11-12-96; 10 222002, . & ) The trust agreement shall provide that the trustee shall be liable for
cert. ef. 11-27-02 its negligence, willful misconduct or lack of good faith. The failure of the
trustee to draw against the letter of credit in circumstances in which such a
836-012-0070 draw would be required shall be deemed to be negligence or willful mis-
Trust Agreements Qualified under OAR 836-012-0060 conduct, or both.
(1) As used in this rule: (k) Notwithstanding other provisions of OAR 836-012-0000 to 836-

(a) “Beneficiary” includes any successor by operation of law of the 012-0110, when a trust agreement is established in conjunction with a rein-
named beneficiary, including without limitation any liquidator, rehabilita- surance agreement covering risks other than life, annuities and accident and
tor, receiver or conservator. health, when it is customary practice to provide a trust agreement for a spe-

(b) “Grantor” means the entity that has established a trust for the solecific purpose, the trust agreement may provide that the ceding insurer shall
benefit of the beneficiary. When established in conjunction with a reinsur-undertake to use and apply amounts drawn upon the trust account, without
ance agreement, the grantor is the unauthorized or unlicensed unaccreditetiminution because of the insolvency of the ceding insurer or the assuming

assuming insurer. insurer, only for the following purposes:
(c) “Obligations," as used in section (2)(k) of this rule, means: (A) To pay or reimburse the ceding insurer for the assuming insurer’s
(A) Reinsured losses and allocated loss expenses paid by the cedinghare under the specific reinsurance agreement regarding any losses and
insurer, but not recovered from the assuming insurer; allocated loss expenses paid by the ceding insurer, but not recovered from
(B) Reserves for reinsured losses reported and outstanding; the assuming insurer, or for unearned premiums due to the ceding insurer if

(C) Reserves for reinsured losses incurred but not reported; and not otherwise paid by the assuming insurer;
(D) Reserves for allocated reinsured loss expenses and unearned pre-  (B) To pay the assuming insurer any amounts held in the trust account

miums. that exceed 102 percent of the actual amount required to fund the assuming
(2) The following are required conditions applicable to the trust insurer’s obligations under the specific reinsurance agreement; or
agreement: (C) When the ceding insurer has received notification of termination

(a) The trust agreement shall be entered into between the beneficianof the trust account and if the assuming insurer’s entire obligations under
the grantor and a trustee that must be a qualified United States financiahe specific reinsurance agreement remain unliquidated and undischarged

institution as defined in ORS 731.510(1). ten days prior to the termination date, to withdraw amounts equal to the
(b) The trust agreement shall create a trust account into which assetsbligations and deposit those amounts in a separate account, in the name of

must be deposited. the ceding insurer in any qualified United States financial institution as
(c) All assets in the trust account shall be held by the trustee at thedefined in ORS 731.510(1), apart from its general assets, in trust for such

trustee’s office in the United States. uses and purposes specified in paragraphs (A) and (B) of this subsection as
(d) The trust agreement shall provide that: may remain executory after such withdrawal and for any period after the
(A) The beneficiary shall have the right to withdraw assets from the termination date.

trust account at any time, without notice to the grantor, subject only to writ- (L) Notwithstanding other provisions of OAR 836-012-0000 to 836-

ten notice from the beneficiary to the trustee; 012-0110, when a trust agreement is established to meet the requirements

(B) No other statement or document is required to be presented imf OAR 836-012-0060 in conjunction with a reinsurance agreement cover-
order to withdraw assets, except that the beneficiary may be required tang life, annuities or accident and health risks, if it is customary to provide

acknowledge receipt of withdrawn assets; a trust agreement for a specific purpose, the trust agreement may provide
(C) It is not subject to any conditions or qualifications outside of the that the ceding insurer shall undertake to use and apply amounts drawn
trust agreement; and upon the trust account, without diminution because of the insolvency of the
(D) It shall not contain references to any other agreements or docu-ceding insurer or the assuming insurer, only for the following purposes:
ments except as provided for under subsection (k) of this section. (A) To pay or reimburse the ceding insurer for:
(e) The trust agreement shall be established for the sole benefit of the (i) The assuming insurer’s share under the specific reinsurance agree-
beneficiary. ment of premiums returned, but not yet recovered from the assuming insur-
(f) The trust agreement shall require the trustee to: er, to the owners of policies reinsured under the reinsurance agreement on
(A) Receive assets and hold all assets in a safe place; account of cancellations of the policies; and

(B) Determine that all assets are in such form that the beneficiary, or (i) The assuming insurer’s share under the specific reinsurance agree-
the trustee upon direction by the beneficiary, may whenever necessarynent of surrenders and benefits or losses paid by the ceding insurer, but not
negotiate any such assets, without consent or signature from the grantor get recovered from the assuming insurer, under the terms and provisions of
any other person or entity; the policies reinsured under the reinsurance agreement;

(C) Furnish to the grantor and the beneficiary a statement of all assets (B) To pay to the assuming insurer amounts held in the trust account
in the trust account upon its inception and at intervals no less frequent thaim excess of the amount necessary to secure the credit or reduction from lia-

the end of each calendar quarter; bility for reinsurance taken by the ceding insurer; or
(D) Notify the grantor and the beneficiary within ten days of any (C) When the ceding insurer has received notification of termination
deposits to or withdrawals from the trust account; of the trust and when the assuming insurer’s entire obligations under the

(E) Upon written demand of the beneficiary, immediately take all specific reinsurance agreement remain unliquidated and undischarged ten
steps necessary to transfer absolutely and unequivocally all right, title andiays prior to the termination date, to withdraw amounts equal to the assum-
interest in the assets held in the trust account to the beneficiary and deliveng insurer’s share of liabilities, to the extent that the liabilities have not yet
physical custody of the assets to the beneficiary; and been funded by the assuming insurer, and deposit those amounts in a sepa-

(F) Allow no substitutions or withdrawals of assets from the trust rate account, in the name of the ceding insurer in any qualified U. S. finan-
account, except on written instructions from the beneficiary, except that thecial institution apart from its general assets, in trust for the uses and pur-
trustee may, without the consent of but with notice to the beneficiary, uponposes specified in paragraphs (A) and (B) of this subsection as may remain
call or maturity of any trust asset, withdraw such asset upon condition thaexecutory after withdrawal and for any period after the termination date.
the proceeds are paid into the trust account. (m) The reinsurance agreement entered into in conjunction with the

(g) The trust agreement shall provide that at least 30 days but notrust agreement may but need not contain the provisions required by section
more than 45 days prior to termination of the trust account, written notifi- (4)(a)(B) of this rule, so long as these required conditions are included in
cation of termination shall be delivered by the trustee to the beneficiary. the trust agreement.

(h) The trust agreement shall be made subject to and governed by the  (n) Notwithstanding any other provisions in the trust instrument, if the
laws of the state in which the trust is domiciled. grantor of the trust has been declared insolvent or placed into receivership,

(i) The trust agreement shall prohibit invasion of the trust corpus for rehabilitation, liquidation or similar proceedings under the laws of its state
the purpose of paying commission to or reimbursing the expenses of ther country of domicile, the trustee shall comply with an order of the com-
trustee. In order for a letter of credit to qualify as an asset of the trust, thenissioner with regulatory oversight over the trust or court of competent
trustee shall have the right and the obligation pursuant to the deed of trugtrisdiction directing the trustee to transfer to the commissioner with regu-
or some other binding agreement, as duly approved by the Director, tdatory oversight or other designated receiver all of the assets of the trust
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fund. The assets shall be applied in accordance with the priority statutes and (i) To pay or reimburse the ceding insurer for:
laws of the state in which the trust is domiciled applicable to the assets of (I) The assuming insurer’s share under the specific reinsurance agree-
insurance companies in liquidation. If the commissioner with regulatory ment of premiums returned, but not yet recovered from the assuming insur-
oversight determines that the assets of the trust fund or any part thereof aer, to the owners of policies reinsured under the reinsurance agreement
not necessary to satisfy claims of the U. S. beneficiaries of the trust, théecause of cancellations of such policies;
assets or any part of them shall be returned to the trustee for distribution in (i) The assuming insurer’s share of surrenders and benefits or losses
accordance with the trust agreement. paid by the ceding insurer pursuant to the provisions of the policies rein-
(3) The following are permitted conditions applicable to the trust sured under the reinsurance agreement; and
agreement: (1) Any other amounts necessary to secure the credit or reduction
(a) The trust agreement may provide that the trustee may resign upofrom liability for reinsurance taken by the ceding insurer;
delivery of a written notice of resignation, effective not less than 90 days (ii) To make payment to the assuming insurer of amounts held in the
after the beneficiary and grantor receive the notice, and that the trustee mayust account in excess of the amount necessary to secure the credit or
be removed by the grantor by delivery to the trustee and the beneficiary ofeduction from liability for reinsurance taken by the ceding insurer.
a written notice of removal, effective not less than 90 days after the trustee (b) The reinsurance agreement may also contain provisions that:
and the beneficiary receive the notice, except that such a resignation or  (A) Give the assuming insurer the right to seek the ceding insurer’s
removal shall not be effective until a successor trustee has been dulgpproval, which the ceding insurer shall not unnecessarily or arbitrarily
appointed and approved by the beneficiary and the grantor and all assets imithhold, to withdraw from the trust account all or any part of the trust
the trust have been duly transferred to the new trustee. assets and transfer those assets to the assuming insurer. The right to seek
(b) The grantor may have the full and unqualified right to vote any approval under this paragraph must be subject to one of the following
shares of stock in the trust account and to receive from time to time payfequirements:
ments of any dividends or interest upon any shares of stock or obligations (i) The assuming insurer shall, at the time of withdrawal, replace the
included in the trust account. Any such interest or dividends shall be eithewithdrawn assets with other qualified assets having a market value equal to
forwarded promptly upon receipt to the grantor or deposited in a separat¢he market value of the assets withdrawn so as to maintain at all times the
account established in the grantor’s name. deposit in the required amount; or
(c) The trustee may be given authority to invest and accept substitu- (ii) After withdrawal and transfer, the market value of the trust
tions of any funds in the account, except that an investment or substitutioraccount is no less than 102 percent of the required amount.
shall not be made without prior approval of the beneficiary, unless the trust (B) Provide for:
agreement specifies categories of investments acceptable to the beneficiary (i) The return of any amount withdrawn in excess of the actual
and authorizes the trustee to invest funds and to accept substitutions that tleenounts required for section (4)(a)(E) of this rule; and
trustee determines are at least equal in market value to the assets withdrawn (i) Interest payments at a rate not in excess of the prime rate of inter-
and that are consistent with the restrictions in section (4)(a)(B) of this rule.est on the amounts held pursuant to section (4)(a)(E) of this rule.
(d) The trust agreement may provide that the beneficiary may at any (C) Permit the award by any arbitration panel or court of competent
time designate a party to which all or part of the trust assets are to be trangdrisdiction of:
ferred. Such a transfer may be conditioned upon the trustee receiving other (i) Interest at a rate different from that provided in section (4)(b)(B);

specified assets prior to or simultaneously with the transfer. (i) Court or arbitration costs;
(e) The trust agreement may provide that, upon termination of the (iii) Attorney fees; and

trust account, all assets not previously withdrawn by the beneficiary shall (iv) Any other reasonable expenses.

be delivered to the grantor with written approval by the beneficiary. (c) Financial reporting. A trust agreement may be used to reduce any
(4) The following are additional conditions applicable to reinsurance liability for reinsurance ceded to an unauthorized assuming insurer in finan-

agreements: cial statements required to be filed with this department in compliance with
(a) Areinsurance agreement may contain provisions that: the provisions of OAR 836-012-0000 to 836-012-0110 when established on

(A) Require the assuming insurer to enter into a trust agreement anar before the date of filing of the financial statement of the ceding insurer.
to establish a trust account for the benefit of the ceding insurer, and speciFurther, the reduction for the existence of an acceptable trust account may
fy what the agreement is to cover; be up to the current fair market value of acceptable assets available to be

(B) Stipulate that assets deposited in the trust account shall be valuedithdrawn from the trust account at that time, but such reduction shall be
according to their current fair market value and shall consist only of cash imo greater than the specific obligations under the reinsurance agreement
United States dollars; certificates of deposit issued by a United States banthat the trust account was established to secure.
and payable in United States dollars; and investments permitted by the (d) Existing agreements. Notwithstanding the effective date of OAR
Insurance Code or any combination thereof, except that investments in 0836-012-0000 to 836-012-0110, any trust agreement or underlying reinsur-
issued by an entity controlling, controlled by or under common control with ance agreement in existence prior to January 1, 2003, will continue to be
either the grantor or the beneficiary of the trust shall not exceed five per-acceptable until January 1, 2003, at which time the agreements must be in
cent of total investments. The reinsurance agreement may further speciffull compliance with OAR 836-012-0000 to 836-012-0110 for the trust
the types of investments to be deposited. When a trust agreement is enteredreement to be acceptable.
into in conjunction with a reinsurance agreement covering risks other than (e) The failure of any trust agreement to specifically identify the ben-
life, annuities and accident and health, the trust agreement may contain theficiary as defined in section (1) of this rule shall not be construed to affect
provisions required by this paragraph in lieu of including such provisions any actions or rights that the Director may take or possess pursuant to the
in the reinsurance agreement; provisions of the laws of this state.

(C) Require the assuming insurer, prior to depositing assets with the gt::'sﬁ?;h];ggigjlbsgg 7 gf?og3lgéé ?3?@?1731-244
trustee, to execute assignments or endorsements in blank, or to transfer 5%, FETAETE (PSR NNET 006 6 cert ef. 11-12-96: 1D 22-2002, 1. &
legal title to the trustee of all shares, obligations or any other assets requir- cert. ef. 11-27-02
ing assignments, in order that the ceding insurer, or the trustee upon the
direction of the ceding insurer, may whenever necessary negotiate thes&36-012-0080
assets without consent or signature from the assuming insurer or any othéretters of Credit Qualified under OAR 836-012-0060

entity; (1) A letter of credit for purposes of OAR 836-012-0060 must be
(D) Require that all settlements of account between the ceding insurclean, irrevocable, unconditional and issued or confirmed by a qualified
er and the assuming insurer be made in cash or its equivalent; and United States financial institution as defined in ORS 731.510(2). The letter

(E) Stipulate that the assuming insurer and the ceding insurer agreef credit shall contain an issue date and date of expiration and shall stipu-
that the assets in the trust account, established pursuant to the provisions latte that the beneficiary need only draw a sight draft under the letter of cred-
the reinsurance agreement, may be withdrawn by the ceding insurer at any and present it to obtain funds and that no other document need be pre-
time, notwithstanding any other provisions in the reinsurance agreementsented. The letter of credit shall also indicate that it is not subject to any
and shall be used and applied by the ceding insurer or its successors tondition or qualifications outside of the letter of credit. In addition, the let-
interest by operation of law, including without limitation any liquidator, ter of credit itself shall not contain reference to any other agreements, doc-
rehabilitator, receiver or conservator of such insurer, without diminution uments or entities, except as provided in section (9)(a) of this rule. As used
because of insolvency on the part of the ceding insurer or the assumin this rule, “beneficiary” means the domestic insurer for whose benefit the
insurer, only for the following purposes: letter of credit has been established and any successor of the beneficiary by
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operation of law. If a court of law appoints a successor in interest to thedeposit those amount in a separate account in the name of the ceding insur-

named beneficiary, then the named beneficiary includes and is limited tcer in a qualified U.S. financial institution apart from its general assets, in

the court-appointed domiciliary receiver (including conservator, rehabilita- trust for such uses and purposes specified in subparagraph (i) of this para-

tor or liquidator). graph as may remain after withdrawal and for any period after the termina-
(2) The heading of the letter of credit may include a boxed sectiontion date.

containing the name of the applicant and other appropriate notations to pro-  (b) Nothing contained in subsection (a) of this section shall preclude

vide a reference for the letter of credit. The boxed section shall be clearlythe ceding insurer and assuming insurer from providing for:

marked to indicate that such information is for internal identification pur- (A) An interest payment, at a rate not in excess of the prime rate of
poses only. interest, on the amounts held pursuant to subsection (a)(B) of this section;
(3) The letter of credit shall contain a statement to the effect that theor
obligation of the qualified United States financial institution under the let- (B) The return of any amounts drawn down on the letters of credit in
ter of credit is in no way contingent upon reimbursement with respect there-excess of the actual amounts required for the above or any amounts that are
to. subsequently determined not to be due.
(4) The term of the letter of credit shall be for at least one year and [Publications: Publications referenced are available from the agency.]
shall contain an “evergreen clause” that prevents the expiration of the letter gg:'sﬁ‘;%;%zi;ilggg O MILSIL & ORS T31.244
of credit without due notice from the issuer. The “evergreen clause” shall Hist.: ID 8-1993, f. & cert. ef. 9-23-03; ID 15-1996, f. & cert. ef. 11-12-96; ID 22-2002, f. &
provide for a period of not less than 30 days’ notice prior to expiration date cert. ef. 11-27-02

or nonrenewal.
(5) The letter of credit shall state whether it is subject to and governed336-012-0090
by the laws of this state or the Uniform Customs and Practice for Other Security
Documentary Credits of the International Chamber of Commerce A ceding insurer may take credit for unencumbered funds withheld by
(Publication 500), or any successor publication, and all drafts drawn therethe ceding insurer in the United States subject to withdrawal solely by the

under shall be presentable at an office in the United States of a qualifie¢eding insurer and under its exclusive control.
United States financial institution Stat. Auth.: ORS 731.244, ORS 731.508 & Sec. 65 - 67, Ch. 447, OL 1993 (Enrolled HB

o . . 2119)
(6) If the letter of credit is made subject to the Uniform Customs and Stats. Implemented: ORS 731.508(1), ORS 731.508(3), ORS 731.509 & ORS 731511

Practice for Documentary Credits of the International Chamber of Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 22-2002, f. & cert. ef. 11-27-02

Commerce (Publication 500), or any successor publication, the letter of

credit shall specifically address and provide for an extension of time to836-012-0100

draw against the letter of credit in the event that one or more of the occurReinsurance Contract

rences specified in Article 17 of Publication 500, or any successor publica-  Credit shall not be granted, nor an asset or reduction from liability

tion, occur. allowed, to a ceding insurer for reinsurance effected with assuming insur-
(7) The letter of credit shall be issued or confirmed by a qualified ers meeting the requirements of OAR 836-012-0011, 836-012-0021, 836-

United States financial institution authorized to issue letters of credit, pur-012-0031, 836-012-0041 or 836-012-0060 or otherwise in compliance with

suant to ORS 731.510(2). ORS 731.509 after the adoption of OAR 836-012-0000 to 836-012-0110,
(8) If the letter of credit is issued by a qualified United States finan- unless the reinsurance agreement:

cial institution authorized to issue letters of credit, other than a qualified (1) Includes a proper insolvency clause pursuant to ORS 731.508; and

United States financial institution as described in section (7) of this rule, the ~ (2) Includes a provision pursuant to ORS 731.509(8), whereby the

following additional requirements must be met: assuming insurer, if an unauthorized assuming insurer, has submitted to the
(a) The issuing qualified United States financial institution shall for- jurisdiction of an alternative dispute resolution panel or court of competent

mally designate the confirming qualified United States financial institution jurisdiction within the United States, has agreed to comply with all require-

as its agent for the receipt and payment of the drafts; and ments necessary to give such court or panel jurisdiction, has designated an
(b) The “evergreen clause” shall provide for 30 days’ notice prior to agent upon whom service of process may be effected and has agreed to
expiration date for nonrenewal. abide by the final decision of the court or panel.
(9) The following apply to reinsurance agreement provisions: Stat. Auth.: ORS 731.508 - ORS 731.511 & ORS 731.244
The reinsurance agreement in conjunction with which the letter of Stats. Implemented: ORS 731508
(@ r gre L | 1 it W > Hist.: ID 8-1993, f. & cert. ef. 9-23-93; ID 15-1996, . & cert. ef. 11-12-96; ID 22-2002, f. &
credit is obtained may contain provisions described in this subsection. All cert. ef. 11-27-02

of the provisions of this subsection must be applied without diminution
because of insolvency on the part of the ceding insurer or assuming insui836-050-0150

er. The provisions are as follows: Advance Payments
(A) A provision requiring the assuming insurer to provide letters of (1) The notice required by ORS 12.155 shall contain the following:
credit to the ceding insurer and specify what they are to cover. (a) The time and location of the occurrence in regard to which the

(B) A provision stipulating that the assuming insurer and ceding advance payment is made.
insurer agree that the letter of credit provided by the assuming insurer pur-  (b) A statement to the effect that the amount of any advance payment
suant to the provisions of the reinsurance agreement may be drawn upon waill be credited against any judgment entered in favor of the payee.
any time, notwithstanding any other provisions in the agreement, and must ~ (c) The following words: “The period of limitation for commence-
be used by the ceding insurer or its successors in interest only for one anent of an action for damages as set by Chapter 12 of Oregon Revised
more of the following reasons: Statutes will expire on ", or such other similar words as the Director
(i) To pay or reimburse the ceding insurer for: of the Department of Consumer and Business Services approves.
() The assuming insurer’s share under the specific reinsurance agree-  (d) The signature of a person authorized to act for the insurer.
ment of premiums returned, but not yet recovered from the assuming insur- (e) The date on which notice is transmitted to the party entitled to the
ers, to the owners of policies reinsured under the reinsurance agreement @evance payment.
account of cancellations of such policies; (2) The type size used in the portion of the notice described in section
(I) The assuming insurer’s share, under the specific reinsurance(1)(c) of this rule shall not be smaller than the type used for other typed or
agreement, of surrenders and benefits or losses paid by the ceding insurgrinted material required by this rule and shall not be arranged or displayed
but not yet recovered from the assuming insurers, under the terms and prar such a way as to obscure the content of the notice.

visions of the policies reinsured under the reinsurance agreement; and Stat. Auth.: ORS 12.155 & ORS 731.244
(1) Any other amounts necessary to secure the credit or reduction Stats. Implemented: ORS 12.155
y ry Hist.: IC 48, f. 8-18-71, ef. 9-1-71; Renumbered from 836-020-0060; ID 15-1996, f. & cert.

from liability for reinsurance taken by the ceding insurer. ef. 11-12-96; ID 22-2002, f.& cert. ef. 11-27-02, Renumbered from 836-020-0900

(ii) When the letter of credit will expire without renewal or be reduced
or replaced by a letter of credit for a reduced amount and when the assun836-054-0300
ing insurer’s entire obligations under the specific reinsurance remain unlig-Loan to Value
uidated and undischarged ten days prior to the termination date, to with- (1) Amortgage insurer may provide insurance with respect to an obli-
draw amounts equal to the assuming insurer’s share of the liabilities, to thgation that does not exceed, solely or in combination with liens existing at
extent that the liabilities have not yet been funded by the assuming insurethe time the insured loan is made, 105 percent of the fair market value of
and exceed the amount of any reduced or replacement letter of credit, antthe securing real property at the time the loan is made if permitted by the

Oregon Bulletin ~ January 2003: Volume 42, No. 1
48



ADMINISTRATIVE RULES

insurer’s domicile and if the obligation insured is secured by a mortgage,836-053-0430
deed of trust or other instrument constituting a first lien or charge. Marketing
(2) Amortgage insurer may provide insurance with respect to an obli- The application forms used by a carrier in marketing individual health
gation that does not exceed, solely or in combination with liens existing atenefit plans may require applicants to make a preliminary election of a
the time the insured loan is made, 110 percent of the fair market value ospecific plan, but all application forms must:
the securing real property at the time the loan is made if permitted by the (1) Briefly describe the variety of individual health benefit plans and
insurer’s domicile and if the insured obligation is secured by a mortgage OPtional benefit riders offered by the carrier and inform the applicant that
deed of trust or other instrument constituting a junior lien or junior charge. additional information is available;
In determining the 110 percent limitation, the full amount of a line of cred- (2) State that an applicant who is accepted for coverage may elect to
it to be secured by a junior lien shall be considered the amount of the loar€f0!l @t the time of acceptance in any of the individual health benefit plans
(3) This rule is adopted under the authority of ORS 731.244 for the 2nd Optional benefit riders offered by the carrier; and .
purpose of implementing ORS 742.282(1)(a). (3) State that an accepte_d appllcant may revok_e‘a coverage election
Stat. Auth.: ORS 731.244 and make a replacement election with ten days of original acceptance.

Stats. Implemented: ORS 742.282 Stat. Auth.: ORS 743.769

iat - ~ 201 ~ o7 Stats. Implemented: ORS 743.766 - ORS 743.769
Hist.: ID 4-2001, 1. & cert. ef. 4-3-01; ID 22-2002, 1.& cert. ef. 11-27-02 Hist.: ID 12-1996, f. & cert. ef. 9-23-06; ID 5-1998, f. & cert. ef. 3-9-98; ID 5-2000, f. & cert.

eecececcce ef. 5-11-00; ID 23-2002, f. & cert. ef. 11-27-02

A_dm. Qrder No.: ID 23-2002 836-053-0440

Filed with Sec. of State11-27-2002 Underwriting

Certified to be Effective: 11-27-02 (1) Except as permitted under a preexisting conditions provision, a
Notice Publication Date:10-1-02 carrier shall not modify the benefit provisions of an individual health ben-

Rules Amended:836-053-0021, 836-053-0430, 836-053-0440 efit plan for any enrollee by means of a rider, endorsement or otherwise, for
Subject: This rulemaking prohibits list billing, in which an insurer the purpose of restricting.or excluding coverage for medical services or
provides to a small employer a billing that lists premium due for conditions that are otherwise covered by the plan.

A - . (2) If an applicant has been accepted for coverage, a carrier may offer
employees'individual health plans, and to eliminate wording thata rider for wrap-around occupational coverage to the applicant. The carrier

appears to allow list billing. A prohibition against closed blocks of may refuse to issue such a rider to accepted applicants who work in certain
individual policies is also deleted because the prohibition is now conoccupations that have been designated by the carrier.

trary to statute. (3) The crediting of prior coverage, as specified in ORS 743.766,
Rules Coordinator: Sue Munson—(503) 947-7272 shall be applied in either of the following cases:
(a) If creditable coverage remains in effect on the effective date of
836-053-0021 coverage; or
Plans Offered to Oregon Small Employers (b) If creditable coverage terminated no more than 63 days prior to the
The following provisions apply to health benefit plans offered to €ffective date of coverage.
Oregon small employers: (4) In determining an enrollee’s eligibility for prior coverage credit in

(1) A small emp|0yer carrier shall issue a p|an to a small emp|oyer if accordance with ORS 743766, a carrier shall consider the effective date of

the employee eligibility criteria established by the small employer meet thethe® new individual health benefit plan coverage to be the date the carrier
requirements of this section. The eligibility criteria must be based solely onfécéived the enrollee’s application for coverage. —

weekly work hours and completion of a group eligibility waiting period, if (5) All policy forms and enrollee summaries for individual health
applicable, and those criteria must meet the following standards: benefit plans that contain a preexisting conditions provision must clearly

(a) The work hours requirement may range from 17.5 to 40 hours pel,dis(:lose how prior creditable coverage will be applied. A carrier may use
the following statement, or other similar disclosure, for this purpose:

week, but a single, uniform requirement must apply to all employees of the The duration of the preexisting conditions provision in this policy will

emplogle;;\ an(jt_ iod . i i d904d d asi be reduced by the amount of your prior “creditable coverage” if:
(b) A waiting period requirement may not excee ays and a sin- (a) Your creditable coverage is still in effect on your date of enroll-

gle, uniform requirement must apply to all employees of the employer. ; ; [
S L o 1 . ment in this policy; or
(2) Employee eligibility criteria must be limited to those described in (b) Your creditable coverage ended no more than 63 days before your

section (1) of this rule. Impermissible criteria include: _ date of enrollment in this policy. “Creditable coverage” means any of the
(8) Employee classifications or categories, such as salaried, hourlyso|iowing coverages: Group coverage (including FEHBP and Peace Corps);
management, and non-management; Individual coverage (including student health plans); Medicaid; Medicare;
(b) Health status; CHAMPUS; Indian Health Service or tribal organization coverage; state
(c) Disability; and high risk pool coverage; and public health plans. Creditable coverage does
(d) Arequirement that an employee be actively at work when cover-not include coverage only for a specified disease or illness or hospital
age would otherwise begin. indemnity (income) insurance.
(3) A small employer carrier may provide different health benefit (6) To expedite the accurate crediting of prior coverage, in accordance

plans to different categories of employees of an employer, as determined bwith section (3) of this rule, a carrier offering individual health benefit
the employer, if the categories do not relate to the actual or expected healtplans shall:
status of the employees or their dependents. All eligible employees, in (a) Include a question about potential creditable coverage in all appli-
accordance with the criteria established by the employer under section (1§ation forms that are used in conjunction with any individual health bene-
of this rule, however, must be offered coverage. fit plan containing a preexisting conditions provision; and

(4) A small employer carrier may enforce reasonable employer par- (b) Include a notice about potential creditable coverage whenever the
ticipation and contribution requirements, as specified in OAR 836-053- carrier notifies an enrollee that a claim has been denied because of a pre-
0040. Such requirements, however, shall be applied uniformly to al| €Xisting conditions provision. Th_e notice of claim denial shall also incl_gde
Oregon small employers with the same number of eligible employees. Irf teleph_one numbgr at the carrier that the enrollee may use for additional
determining minimum participation requirements, a carrier shall count only Information regarding the denied claim.

those employees who are not covered by an existing group health benefit (7) Acarrier may impose an indjvidua_l coverage waiting peric_)d on th?
plan coverage of certain new enrollees in an individual health benefit plan, in
(5) Premium rates for plans issued to Oregon small employers areacgordance with OR.? 74.3'7ﬁ6 anlc_i 7‘:3'767' The teﬁms of such a wan::ng
subject to the rating and filing requirements of ORS 743.737 and OAR 836_per_|9d mus_t be specified in the policy form a_nd enroliee summary. Such a
053-0065 and 836.053-0910 ’ waiting period may apply only when the carrier has determined, by evalu-
Stat. Auth.: ORS 731.244, ORS'743.731(4) & ORS 746.240 ation of the Qrf_egon Individual §tandard He_alth Stateme_:nt, _that the enr_o_llee
Stats. Implemented: ORS 743.730 et seq. has a preexisting health condition warranting the application of a waiting

Hist.: ID 5-1998, f. & cert. ef. 3-9-98; ID 23-2002, f. & cert. ef. 11-27-02 period.
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(8) If a carrier imposes an individual coverage waiting period on the and the plan terminates or the plan ceases to provide all such supplemental
coverage of a new enrollee, the carrier shall apply prior coverage credit thealth benefits to the individual; or the individual is enrolled under an
the waiting period. The credit must be applied in the following manner:  employee welfare benefit plan that is primary to Medicare and the plan ter-

(a) Credit must be given for the individual’s prior creditable coverage, minates or the plan ceases to provide all health benefits to the individual.
including any individual coverage waiting period connected with the prior (b) The individual is enrolled with a Medicare+Choice organization
coverage; under a Medicare+Choice plan under part C of Medicare, and any of the

(b) The credit must apply equally to the waiting period and the relat- following circumstances apply, or the individual is 65 years of age or older
ed surcharge, if any, that applies in accordance with ORS 743.767(4); anchnd is enrolled with a Program of All Inclusive Care for the Elderly (PACE)

(c) The credit must be applied on a prorated basis. For example, if theprovider under section 1894 of the Social Security Act, and there are cir-
enrollee qualifies for a 50 percent reduction in the waiting period becausecumstances similar to those described in this subsection that would permit
of prior creditable coverage, then the surcharge must also be reduced by Sscontinuance of the individual's enrollment with the provider if the indi-
percent. vidual were enrolled in a Medicare+Choice plan:

(9) An enrollee in an individual health benefit plan may request (A) The certification of the organization or plan under this part has
enroliment in another individual plan or optional benefit rider offered by been terminated;
the enrollee’s carrier, but such a request may be handled by the carrier as a  (B) The organization has terminated or otherwise discontinued pro-
new application for coverage. viding the plan in the area in which the individual resides;

(10) A modification to an existing individual health benefit plan must (C) The individual is no longer eligible to elect the plan because of a
be implemented on the next anniversary or fixed renewal date of the plarchange in the individual’s place of residence or other change in circum-
that occurs on or after the operative date of the governing statutory provistances specified by the Secretary, but not including termination of the indi-
sion (i.e., October 1, 1996, for SB 152 (1995); August 1, 1997, for SB 98vidual’s enrollment on the basis described in section 1851(g)(3)(B) of the
(1997)). In addition: federal Social Security Act (where the individual has not paid premiums on

(a) Any existing riders or endorsements in effect for an enrollee thata timely basis or has engaged in disruptive behavior as specified in stan-
were based on the actual or expected health status of the enrollee and thédrds under section 1856), or the plan is terminated for all individuals with-
exclude coverage for diseases or medical conditions that are otherwise coyn a residence area;
ered by the enrollee’s plan must be eliminated and deemed ineffective as of (D) The individual demonstrates, in accordance with guidelines estab-
the next renewal date; and lished by the Secretary, that:

(b) If a recent enrollee who is still subject to the preexisting condi- (i) The organization offering the plan substantially violated a materi-
tions provision of a plan has a rider or endorsement eliminated in accoral provision of the organization’s contract under this part in relation to the
dance with this rule, the enrollee’s medical condition that was subject to thendividual, including the failure to provide an enrollee on a timely basis
rider or endorsement may be subject to the preexisting conditions provisiomedically necessary care for which benefits are available under the plan or
of the plan, including the prior coverage credit provisions. the failure to provide such covered care in accordance with applicable qual-

(11) An individual health benefit plan shall be renewable at the option ity standards; or
of the policyholder and shall not be discontinued by the carrier except inthe (||) The organization’ or agent or other entity acting on the organiza_

circumstances specified in ORS 743.766 and consistent with the requiretion’s behalf, materially misrepresented the plan’s provisions in marketing
ments of HIPAA (42 U.S.C. 300gg-42). In accordance with applicable fed- the plan to the individual; or

eral law, renewal or continuation of an individual plan shall not be denied (E) The individual meets such other exceptional conditions as the
on the basis of Medicare eligibility. An individual plan, however, may con- Secretary may provide.
tain a Medicare non-duplication provision. o ‘ (c)(A) The individual is enrolled with:

(12) A small employer carrier that issues individual health benefit (i) An eligible organization under a contract under Section 1876 of the
plans to employees of a small employer may not provide a billing to angocjal Security Act (Medicare [risk or] cost);
emp'g%’?&ﬂt‘fto”%i%%gium due for the employer’s individual employees. (i)) A similar organization operating under demonstration project

at. Autn.: . . . . N .

Stats. Implemented: ORS 743.766 - ORS 743.769 authority, effective for periods before April 1, 1999; )

Hist.: ID 12-1996, f. & cert. ef. 9-23-96; ID 5-1998, f. & cert. ef. 3-9-98; ID 5-2000, f. & (iif) An organization under an agreement under Section 1833(a)(1)(A)

cert. ef. 5-11-00; ID 23-2002, f. & cert. ef. 11-27-02 of the Social Security Act (health care prepayment plan); or

eescccaces (iv) An organization under a Medicare Select policy; and

Adm. Order No.: ID 24-2002 _(tBé_The tgnrollmentfceqse(zjs_ gdndel,r thle st_ame fcwcumstancez that wt(_)uld
Filed with Sec. of State12-13-2002 permit discontinuance of an individual’s election of coverage under section

(2)(b) of this rule.

Cer_tified to _be I_Effective:.12-13-02 (d) The individual is enrolled under a Medicare supplement policy
Notice Publication Date:11-1-02 and the enroliment ceases because:
Rules Amended:836-052-0142 (A)(i) Of the insolvency of the issuer or bankruptcy of the nonissuer

Subject: The rule governing the guaranteed issuance of Medicareorganization; or
supplement insurance is amended to incorporate the most recent (i) Of other involuntary termination of coverage or enrollment under

changes in federal law governing Medicare. the policy.
Rules Coordinator: Sue Munson—(503) 947-7272 (B) The issuer of the policy substantially violated a material provision
of the policy; or
836-052-0142 (C) The issuer, or an agent or other entity acting on the issuer’s behalf,
Guaranteed Issue for Eligible Persons materially misrepresented the policy’s provisions in marketing the policy to
(1) Guaranteed issue: the individual.
(a) Eligible persons are those individuals described in section (2) of (e)(A) The individual was enrolled under a Medicare supplement pol-

this rule who seek to enroll under the policy during the period specified inicy and terminates enrollment and subsequently enrolls, for the first time,
section (3) of this rule and who submit evidence of the date of terminationwith any Medicare+Choice organization under a Medicare+Choice plan
or disenrollment with the application for a Medicare supplement policy.  under part C of Medicare, any eligible organization under a contract under
(b) With respect to eligible persons, an issuer shall not deny or condi-Section 1876 of the Social Security Act (Medicare cost), any similar organ-
tion the issuance or effectiveness of a Medicare supplement policyization operating under demonstration project authority, any PACE
described in section (5) of this rule that is offered and is available forprovider under Section 1894 of the Social Security Act or a Medicare Select
issuance to new enrollees by the issuer, shall not discriminate in the pricingolicy; and
of such a Medicare supplement policy because of health status, claims  (B) The subsequent enroliment under paragraph (A) of this subsection
experience, receipt of health care or medical condition, and shall notis terminated by the enrollee during any period within the first 12 months
impose an exclusion of benefits based on a preexisting condition undeof such subsequent enrollment (during which the enrollee is permitted to

such a Medicare supplement policy. terminate such subsequent enrollment under section 1851 (e) of the federal
(2) Eligible persons. An eligible person is an individual described in Social Security Act); or
any of the following paragraphs: (f) The individual, upon first becoming enrolled for benefits under

(a) The individual is enrolled under an employee welfare benefit plan Medicare part A, enrolls in a Medicare+Choice plan under part C of
that provides health benefits that supplement the benefits under Medicaréyledicare, or with a PACE provider under Section 1894 of the Social
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Security Act, and disenrolls from the plan or program by not later than 12regardless of the basis for the cessation of enrollment, the issuer offering

months after the effective date of enrollment. the policy, or the administrator of the plan, respectively, shall notify the
(3) Guaranteed Issue Time Periods. individual of the individual’s rights under this rule, and of the obligations
(a) In the case of an individual described in section (2)(a) of this rule, of issuers of Medicare supplement policies under section (1) of this rule.

the guaranteed issue period begins on the date the individual receives Such notice shall be communicated within ten working days of the issuer’s

notice of termination or cessation of all supplemental health benefits (or, ifreceiving notification of disenrollment.

a notice is not received, notice that a claim has been denied because of such  Stat. Auth.: ORS 743.684

i i i f Stats. Implemented: ORS 743.010 & ORS 743.684
a termination or cessation) and ends 63 days after the date of the applicable Hist.: ID 21-1998(Temp), f. 12-8-98, cert. ef. 1-1-99 thru 6-25-99; ID 4-1999, f. & cert. ef.

notice; o ) . . 4-29-99; ID 6-2001, f. & cert. ef. 5-22-01; ID 24-2002, f. & cert. ef. 12-13-02
(b) In the case of an individual described in section (2)(b), (c), (e) or cececesens
(f) of this rule whose enroliment is terminated involuntarily, the guaranteed Department of Consumer and Business Services,

issue period begins on the date that the individual receives a notice of ter-

mination and ends 63 days after the date the applicable coverage is termi- Workers’ Compensation Division

nated: Chapter 436
(c) In the case of an individual described in section (2)(d)(A), the Aqm. Order No.: WCD 12-2002(Temp)
guaranteed issue period begins on the earlier of: Filed. with Sec '(')f State12-11-2002

(I) The date that the individual receives a notice of termination, a o L
notice of the issuer’s bankruptcy or insolvency, or other such similar noticecer_tlfled to ,be I_Effectlve. 12-11-02 thru 6-8-03
if any, and (ii) the date that the applicable coverage is terminated, and enddotice Publication Date:
on the date that is 63 days after the date the coverage is terminated; ~ Rules Amended:436-105-0003, 436-105-0500, 436-105-0510

(d) In the case of an individual described in section (2)(b), (d)(B), Subject: The Workers’ Compensation Division is temporarily
(d)(C), (e) or (f) of this rule, who disenrolls voluntarily, the guaranteed amending OAR 436-105, and these amendments will be applied to
issue period begins on the date that is 60 days before the effective date @fj| individual Employer-at-Injury Programs begun on or after Octo-
the disenroliment and ends on the date that is 63 days after the effectivgg, 1, 2001. These amendments are needed in order to:

date; and « Require documentation of transitional work, to include start date,

(e) In the case of an individual described in section (2) of this rule but dh dad ioti f the iob duti Thi .
not described in the preceding provisions of this subsection, the guarantee\é’ages and hours, and a descripuon or the Job dutes. This require-

issue period begins on the effective date of disenrollment and ends on thE€Nnt was inadvertently omitted from OAR 436-105-0500(6) when

date that is 63 days after the effective date. this rule was moved to its own rule division (formerly in division
(4) Extended Medigap access for interrupted trial periods. 110) effective 10/1/01. The insurer must be able to establish that tran-
(@) In the case of an individual described in section (2)(e) of this rule sitional work was within the worker’s physical restrictions prior to

(or deemed to be so described, pursuant to this paragraph) whose enrollequesting reimbursement of Employer-at-Injury Program costs from
ment with an organization or provider described in section (2)(e)(A) is the Workers' Benefit Fund.

involuntarily terminated within the first 12 months of enrollment, and who, Allow Employer-at-Injury Programs to continue even if the

without an intervening enroliment enrolls with another such organization Or vorker is temporarily removed from work by his or her medical
provider, the subsequent enrollment shall be deemed to be an initial enroll- p y y

ment described in section (2)(e) of this rule. provider. The rule/section adopted effective 10/1/01, OAR 436-105-.
(b) In the case of an individual described in section (2)(f) of this sec- 0510(2), states that the worker must be released to work to be eligi-
tion (or deemed to be so described, pursuant to this paragraph) whosele for an Employer-at-Injury Program. Employer-at-Injury Pro-
enrollment with a plan or in a program described in section (2)(f) of this grams should continue despite such temporary gaps. This temporary
rule is involuntarily terminated within the first 12 months of enrollment, rule will allow the following: When a worker is temporarily restrict-
and who, without an intervening enroliment, enrolls in another such plan oraq from any transitional work by the medical provider during the
program, the subsequent enroliment shall be deemed to be an initial enrolb\,age subsidy period, and is subsequently released for transitional

ment described in section (2)(f) of this rule; and . . . o
(c) For purposes of sections (2)(e) and (f) of this rule, no enrollmentwork u.nder the same claim opening, t.he wage sub§|dy may contin
ue until the end of the three consecutive month period.

of an individual with an organization or provider described in section 4
(2)(e)(A) of this rule, or with a plan or in a program described in section Rules Coordinator: Fred Bruyns—(503) 947-7717
(2)(f) of this rule, may be deemed to be an initial enrollment under this
paragraph after the two year period beginning on the date on which thél36',105'_9003
individual first enrolled with such an organization provider, plan or pro- APPlicability of Rules o ]
gram. ' (1) These rules apply to all individual Employer-at-Injury Programs
(5) Products to which eligible persons are entitled. The Medicare sup-Which began on or after October 1, 2001. . .
plement policy to which eligible persons are entitlied under: 2) Appllcablt_e to thls_chapter, t_he dlr_ector may, unless otherwise obli-
(a) Section (2)(a), (b), (c) (except for coverage described in (c)(iv)) _gate_zd by statut_e, in the director’s discretion waive any procedural rules as
and (d) of this rule is a Medicare supplement policy that has a benefit packiUstice so requires.
age classified as Plan A, B, C or F offered by any issuer; g;::'sf\lﬁzléziifiegéé ‘2‘5%222656'726(4)
(b) Section (2)(c)(iv) and (f) of this rule is any Medicare supplement Hist.: WCD 7-2001, f. 8-14-01, cert. ef. 10-1-01; WCD 12-2002(Temp), f. & cert. ef. 12-11-
policy described in OAR 836-052-0136 offered by any issuer; 02 thru 6-8-03
(c) Section (2)(e) of this rule is the same Medicare supplement policy
in which the individual was most recently previously enrolled, if available 436-105-0500

from the same issuer, or, if not so available, a policy described in subsedinsurer Participation in the Employer-At-Injury Program _
tion (a) of this section. (1) When the employer-at-injury requests assistance, the insurer shall

(6) Notification provisions: be an active participant in providing reemployment assistance.
(a) At the time of an event described in section (2) of this rule becausé’articipation includes issuing notices of the available assistance and admin-
of which an individual loses coverage or benefits due to the termination ofistering the Employer-at-Injury Program as specified in these rules.
a contract or agreement, policy or plan, the organization that terminates the ~ (2) The insurer shall notify the worker and employer-at-injury in writ-
contract or agreement, the issuer terminating the policy, or the administraing of the assistance available from the Employer-at-Injury Program. A
tor of the plan being terminated, respectively, shall notify the individual of notice shall be issued:
the individual's rights under this rule, and of the obligations of issuers of (a) Upon acceptance or reopening of a non-disabling or disabling
Medicare supplement policies under section (1) of this rule. Such noticeclaim; and
shall be communicated contemporaneously with the notification of termi- (b) Within five days of a worker’s first release for work after claim
nation. opening unless the release is for regular work.
(b) At the time of an event described in section (2) of this rule because (3) The notices of Employer-at-Injury Program assistance shall con-
of which an individual ceases enrollment under a contract or agreementtain the following language:
policy or plan, the organization that offers the contract or agreement, (a) The notice to the worker shall appear in bold type as follows:
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The Reemployment Assistance Program provides Oregon’s gqualifiedment with a regular work release, documentation of the time of the medical
injured workers help with staying on the job or getting back to work. appointment and hours and wages of transitional work shall be provided for
Because of your injury, your employer may be eligible for assistance tothose days.
return you to transitional work through the Employer-at-Injury Program (d) A legible copy of invoices, proof of payment, and proof of the
while your claim is open. Your employer may contact (insurer name anddelivery date of the item(s) for Worksite Modification purchases and
phone number). Employer-at-Injury Program purchases; [and]

(b) The notice to the employer-at-injury shall appear in bold type as (e) Written justification for Worksite Modification as specified in
follows: Because of your worker’s injury, you may be eligible for assis- OAR 436-105-0520(2)(f); and
tance through the Employer-at-Injury Program to return the worker to tran- () Documentation of the transitional work. Documentation must
sitional work while the worker’s claim is open. To learn more about the include the start date, wage and hours, and a description of the job duties.
assistance available from the program, please call [insurer name and phone  (7) The insurer may end the Employer-At-Injury Program at any time
number]. while the worker’s claim is open. The insurer shall end the Employer-At-

(4) The insurer shall respond to the employer’s request for assistancénjury Program when the worker or employer meet any of the end of eligi-
and administer the Employer-at-Injury Program according to these rulesbility criteria listed in OAR 436-105-0510(3).

The insurer shall assist the employer to: g::-s“lﬂglgzzisgegég §§§'§f§' gsggzzf(“)

(a) Obtain a medical release citing the injury-caused restrictions Hist. WCD 1-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, f. 12-17-87, ef. 1-1-88;
which prevent the worker from performing regular employment from the WCD 13-1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef. 12-
medical service provider; 26-90; WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93; Renumbered from 436-110-0090; WCD 20-

; - N 1995(Temp), f. 12-8-95, cert. ef. 1-1-96; WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD

(b) Identify a transitional work position; o 11-1997, f. 8-28-97, cert. ef. 9-12-97; Renumbered from 436-110-0360; WCD 7-2001, f. 8-

(c) Process employer Wage Subsidy requests specified in OAR 436- 14-01, cert. ef. 10-1-0, Renumbered from 436-110-0540; WCD 12-2002(Temp), f. & cert. ef.
105-0520(1); 12-11-02 thru 6-8-03

(d) Make Worksite Modification purchases as specified in OAR 436-

105-0520(2); 436-105-0510

(e) Make Employer-at-Injury Program purchases as specified in OAR Eligibility and End p_f Ellg_lbllllty for the Employer-at-Injury Program
436-105-0520(3); and (1) The eligibility criteria for an employer are:

(f) Request Employer-at-Injury Program reimbursement from the (@) The employer has and maintains Oregon workers’ compensation
division as specified in OAR 436-105-0540. insurance coverage during and through the Employer-at-Injury Program

(5) The insurer may use the Employer-at-Injury Program upon estab-P€riod; ) . o
lishing the worker and employer meet the eligibility criteria stated in OAR (b) The employer is the employer at injury as defined in OAR 436-

436-105-0510(1) and (2). The insurer must possess all medical releases cit05-0005; . ) - .

ing restrictions from the medical service provider. For purposes of the _ (€) The employer is re-employing an eligible worker while the work-

Employer-at-Injury Program, medical releases must meet the following cri-€"'S claim is open; and o .

teria: (d) The employer is not currently ineligible for Employer-at-Injury
(a) All medical releases must state the worker’s specific injury-causedPr09ram benefits under OAR 436-105-0560.

restrictions, and must be dated. The date the medical release is issued by the o) me e"gifi”t}’] criteria for a V\éorker are: ble ini
medical provider is considered the effective date if an effective date is not . @ he worker has an accepte Oregc_m compensable Iinjury or occu-
otherwise specified: pational disease. Injuries covered by the Injured Inmate Law do not quali-

(b) For Employer-at-Injury Program purposes, a medical release forfy'
“light work," “light duty," or “modified work," without other specific
restrictions, are not considered restrictions unless the medical servic
provider references the Dictionary of Occupational Titles standards;

(c) A medical release must cover any period of time for which bene-
fits are requested, except as provided in subsection (f) of this rule;

(d) A medical release with no specific end date expires in 30 days;

(e) A medical release with a specific end date or follow-up medical .
appointment date expires on the end date, or the follow-up appointmen{n
E)?/T/i’;g ;hpep;viﬂ{rlileernc:;oZiQOt return to the medical service provider for a fol—Stated in sections (1) nd (2) of this rule: . N .

(f) Once restrictions have been in place, if a follow-up medical _(b) The _worker e_xcegds the hourly or physical restrictions cited by the
appointment is missed by the worker, the restrictions previously issued bymedlcal %e]rwce pkroyldtﬂ_lr,_ is closed:
the medical service provider will be allowed to remain in effect for up to 14 (c) The wor er’s caim IS closeq, .

(d) The worker’s transitional work ends;

days from the date of the missed appointment if the worker subsequently (€) The medical release lapses per OAR 436-105-0500(5);

attends a medical appointment. (f) The worker’s need for transitional work is no longer due to the

(6) The insurer shall maintain all records of the Employer-at-Injury . : .
Program for a period of three years from the date of the last Employer—at%?%rignms_able injury which gave cause for use of the Employer-at-Injury

I_njury _Program_ Reimbursement Request. The division may request addi- (g9) The Employer-at-Injury Program reimbursement is requested; or
tional information from the insurer in order to perform and complete an (h) Sanctions under OAR 436-105-0560 preclude eligibility '

(b) The worker has not returned to regular work under the most recent
glaim opening except when there is a release for regular work and the
worker is subsequently released for work with restrictions under the same
claim opening; and

(c) The worker has cited restrictions from the medical service
provider which prevent the worker from performing regular work.

(3) Reasons for ending Employer-at-Injury Program eligibility

clude the following, whichever occurs first:
(a) The worker or employer no longer meet the eligibility provisions

audit. The insurer shall maintain the following information at the author- Stat. Auth.: ORS 656.622 & ORS 656.726(4)
ized claim processing location(s) for future audit by the division: Stats. Implemented: ORS 656.622
(a) The worker’s claim file; Hist.: WCB 1-1973, f. 1-2-73, ef. 1-15-73; WCB 3-1973, f. 3-14-73, ef. 4-1-73; WCD 2-
. Y , : : ’ 1977(Admin)(Temp), f. 9-29-77, ef. 10-4-77; WCD 2-1978 (Admin), f. & ef. 2-1-78, WCD
(b) Documentation from the worker’s medical service provider that 7-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-063-0020, 5-1-85; WCD 1-
the worker is unable to perform regular employment due to the injury and 1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 12-1987, f. 12-17-87, ef. 1-1-88; WCD 13-
dated copies of the work release from the worker’s medical service 1990(Temp), f. 6-21-90, cert. ef. 7-1-90; WCD 32-1990, f. 12-10-90, cert. ef. 12-26-90;
provider. WCD 1-1993, f. 1-21-93, cert. ef. 3-1-93; Renumbered from 436-110-0020; WCD 20-
' . . 1995(Temp), f. 12-8-95, cert. ef. 1-1-96; WCD 10-1996, f. 3-12-96, cert. ef. 4-5-96; WCD 4-
~ (c) Alegible copy of the worker's payroll records for the wage sub- 1997(Temp), f. 3-13-97, cert. ef. 3-17-97; WCD 11-1997, f. 8-28-97, cert. ef. 9-12-97,
sidy period as follows: Renumbered to 436-110-0280; WCD 7-2001, f. 8-14-01, cert. ef. 10-1-0, Renumbered from
(A) Payroll records shall state the dates (daily), hours worked, wage 436-110-0520; WCD 12-2002(Temp), f. & cert. ef. 12-11-02 thru €-8-03
rate(s), and the worker’s gross wages for the wage subsidy period; ceeesecces o
(B) Payroll records shall state the wage rate or rates if the worker is Department of Fish and Wildlife
paid by any method other than hourly wage. If only part of the period cov- Chapter 635

ered by the payroll record is for transitional work, the payroll record must

be supplemented with documentation of how the worker's earnings weredm. Order No.: DFW 129-2002(Temp)
prorated for the Wage Subsidy; and Filed with Sec. of State11-20-2002

(C) If a partial day’s reimbursement is requested after a worker is Certified to be Effective: 11-20-02 thru 1-31-03
released for transitional work, or prior to returning from a medical appoint- Notice Publication Date:
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Rules Amended:635-005-0045 Subject: Adopted sport fishing regulations for finfish, shellfish, and
Subject: Amend rule to delay the season opening date of the Ore-marine invertebrates for 2003.

gon 2002-2003 crab season until December 10, 2002 for that portioRules Coordinator: Mike Lueck—(503) 872-5272, ext 5447

of the Oregon ocean commercial Dungeness crab fishery north of 42

degrees 57 (just north of Cape Blanco) to the OR/WA border. Thisggg'zoé%g%?:%shmg Regulations Pamphiet Amendment
g'(';r‘glgfﬂzeo%zffgi?;%fgfe?g?s to the temporary rule filed Novem- == G0 L fanding OAR 635-011-0100, 016-0080 the 2003 Sport

; N Fishing Regulations pamphlet posted on the Oregon Department of Fish
Rules Coordinator: Mike Lueck—(503) 872-5272, ext 5447 and Wildlife web page shall be the officially incorporated version refer-

enced in the rules.

635-005-0045 B e Stat. Auth. ORS 496.138, ORS 496.146 & ORS 506.119
Closed Season in Pacific Ocean and Columbia River Stats. Implemented: ORS 496.162 & ORS 506.129
(1) In addition to any closures described in Section 3puimliawfulto Hist.: DFW 122-2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 3-2002(Temp), f. &

cert. ef. 1-3-02 thru 1-23-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f. 11-21-

take, land or possess Dungeness crab for commercial purposes from the 02, cort. ef, 1.1-03

Pacific Ocean or Columbia River from August 15 through November 30.

(2) Itisunlawfulprior to January 1, pursuant to a fishery described in g35.013-0003
(3)(a), or January 10, pursuant to a fishery described in (3)(b), to land or Purpose and Scope
receive, or to buy, Dungeness crab from a vessel that has not been certified (1) The purpose of Division 013 is to provide for management of
by officials of the State of Oregon, Washington, or California to have beengnqt saimon fisheries off the Oregon Coast over which the State has juris-
free of Dungeness crab on November 30, as specified in section (3)(a), Ofjiction.

December 9, as specified in section (3)(b) of this rule. (2) This rule incorporates by reference, the annual ocean sport salmon

(3) Delay of Season Op(?nlngs. ) specifications and management measures for 2002, includedPadtie

(a) From 42 degrees 57’ N. Lat. (just north of Cape Blanco near thegishery Management Council — Adopted 2002 Ocean Salmon
mouth of Floras Creek) south to the Oregon/California border is open arManagement Measures and Impactsdated April 2002, and in addition
12:01 a.m. December 1, 200%- ) to the extent they are consistent with these ru@sge of Federal

(b) From 42 degrees 57" N. Lat. (just north of Cape Blanco near the Regulations (CFR) Title 50, Part 660, Subparts A and H.
mouth of Floras Creek) to the Oregon/Washington border is closed (3) This rule also incorporates by reference the 2003 Oregon Sport
December 1, 2002 through December 9, 2002. The closed area will open gishing Regulations, including any changes to those rules, as posted on the
12:01 a.m. on December 10, 2002. ) o Department’s web page, www.dfw.state.or.us.

(4)(a) The Director shall adopt rules identifying the boundary. The (4) A copy of thePacific Fishery Management Council referenced
boundary shall take into account the existence of traditional fishing pat-yocument and theFederal Regulationsmay be obtained by contacting
terns; ) ) i Steve King or Sharon Bird at 503-872-5252.

(b) Vessels electing to fish south of 42 degrees 57'N. Lat., but north (5) Where regulations refer to the fishery management area, that area

of Sonoma County, California, with a December 1, 2002 opening date, a$s extended from shore to three nautical miles from shore coterminous with
noted in (3)(a), may not fish in an area with the delayed opening date north,e Exclusive Economic Zone.

of 42 degrees 57’ N. Lat. within the first 30 days of the delayed opening [Publications: Publications referenced are available from the agency.]
date; Stat. Auth.: ORS 496.138, ORS 496.146 & ORS 506.119

c) For the first 30 days of a fishing zone season, vessels electing to ~ Stats. Implemented: ORS 496.162 & ORS 506.129
© 4 9 9 Hist.: FWC 44-1984(Temp), f. & ef. 8-23-84; FWC 29-1989, f. 4-28-89, cert. ef. 5-1-89;

fish an area shall be certified by officials of the State of Oregon, FWC 52-1989(Temp), . & cert. ef. 7-28-89; FWC 37-1990, f. & cert. ef. 5-1-90; FWC 31-
Washington or California to have been free of Dungeness crab on the day 1992, f. 4-29-92, cert. ef. 5-1-92; FWC 25-1994, f. & cert. ef. 5-2-94; FWC 34-1995, f. &
immediately prior to the opening day of the selected fishing area. At the ggft- ef-c5-12-95§;6WfC 727-219%56 f. 9-13}95v Cegft- ef. 1-C1-95: ;\éVCfZO-Zlg%éf-&ce"-fef- 4-2998-
: } ) : ; FWC 72-1996, f. 12-21-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98;
time of vessel inspection, the vessel operator shall certify the vessel has not 2\, 3,7 9051 & cert, ef. 5-4-98; DFW 100-1098, 1. 12-23-98, cert. ef. 1.1-69; DFW 31-
been used to take crab in the selected fishing area. ' 1999, f. & cert. ef. 5-3-99; DFW 38-2000, f. & cert. ef. 7-3-00; DFW 1-2001, f. 1-25-01, cert.

(5) Upon a determination by the Department that catch in Oregon’s ef. 2-1-01; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03

Pacific Ocean Dungeness crab fishery after May 31 is greater than ten per-
cent of the catch in the previous December 1 through May 31 period, thé€635-013-0004 -
Fish and Wildlife Director shall adopt a temporary rule closing the com- Inclusions and Modifications

mercial season until the following December 1. (1) OAR 635-013-0005 through 635-013-0009 modify or are in addi-
Stat. Auth.: ORS 506.119 tion to provisions contained iGode of Federal Regulations, Title 50
Stats. Implemented: ORS 506.129 Part 660, Subparts A and H, and the2003 Oregon Sport Fishing

Hist.: FC 246, f. 5572, ef. 515-72; FC 285(74-20), f. 11:27-74, ef. 12-25-74; FC 293(75- o o d he D 5 b
6), f. 6-23-75, ef. 7-11-75; FWC 30, . & ef. 11-28-75; FWC 132, 1. & ef. 8-4-77; Fwc 30- Regulationsas posted on the Department's web page.
1985, f. 6-27-1985, ef. 7-1-85, Renumbered from 625-010-0155, Renumbered from 635-036- (2) TheCode of Federal Regulations (CFR)Title 50, Part 660,
gégg;(Tch) ;36;953 3fi gs eFfW%ZJl-%SEV}’% 318‘-;233% ;- 18(:3 8'32- 3-24-?3i FtWC(S?)- Subparts A and H, and the2003 Oregon Sport Fishing Regulationson-
emp), 1. er. 8-31-83; - , 1. 3-30-64, el. 9-16-84, except section per B B H H Prs

FWC 45-1984. f. & ef, 8-30-84: FWC 30-1985, f. 6-27-85, ef. 7-1.85: FWC 78-1986(Temp), tain requirements for sport s_a}Imon anglm_g in the Pacific Ocean off @he
f. & ef. 12-1-86; FWC 36-1987, f. & ef. 7-1-87; FWC 97-1987(Temp), f. & ef. 11-17-87; Oregon coast. However, additional regulations may be adopted from time
FWC 102-1988, f. 11-29-88, cert. ef. 12-29-88; FWC 119-1989(Temp), . 11-29-89, cert. ef. t0 time, and, to the extent of any inconsistency, they supercede the pub-
12-1-89; FWC 135-1991(Temp), . 12-10-91, cert. ef. 12-11-91; FWC 136-1991(Temp), f. & |i ; ichi ;
cert. ef. 12-19-91; FWC 112-1992, f. 10-26-92, cert. ef. 11-1-92; FWC 70-1993, f. 11-9-93, ||shhed federalhregulatlons and the 20(13 Oregoln Shpofrt F|sh||ng Relzgl_JIatlons.
cert. ef. 11-11-93; FWC 88-1994(Temp), f. 11-30-94, cert. ef. 12-1-94; FWC 89-1994(Temp). 1 NiS Means that persons must consult not only the federal regulations and
f. & cert. ef. 12-1-94; FWC 89-1995(Temp), f. 11-28-95, cert. ef. 12-1-95; FWC 1- the published sport fishing regulations but also the Department’'s web page
tlhg%éTleS"‘g%» fbé\-/\llls_geigcsézfef' 1513'26? DtFV\; 571'21492*;(::'"3)»1“5- 8:96?:%\/?(;‘-1;;97?28 to determine all applicable sport fishing regulations.

ru 9-15-9q; - emp), . & cert. ef. /-24-! ru 9-15-93; - , T H B B B .
cert. ef. 5-26-99; DFW 70-2000, f. & cert. ef. 10-23-00; DFW 77-2000(Temp), f. 11-27-00, (3) This rule contains requirements that modify sport salmon angling
cert. ef. 12-1-00 thru 12-14-00; DFW 39-2002, 1. & cert. ef. 4-26-02; DFW 128-2002(Temp), regulations off the Oregon coast. The following modifications are organ-

f. & cert. ef. 11-15-02 thru 1-31-03; DFW 129-2002(Temp), f. & cert. ef. 11-20-02 thru 1-31- jzed in sections that apply to the ocean sport salmon fishery in general and

03 within management zones established by the Pacific Fishery Management
eoscccscce Council and enacted byederal Regulations (CFR, Title 50 Part 660,
Adm. Order No.: DFW 130-2002 Subparts Aand H). o o _
Filed with Sec. of State11-21-2002 (4) General Requirements, Definitions, Restrictions or Exceptions:
Certified to be Effective: 1-1-03 No modifications to this category of regulations in @ede of Federal

; At 7.1 Regulations Title 50, Part 660, Subparts Aand H, and the 2003 Oregon
Notice Publication Date:7-1-02 Sport Fishing Regulations

Rules Amended:635-011-0101, 635-013-0003, 635-013-0004, 635- [Publications: Publications referenced are available from the agency.]
014-0080, 635-014-0090, 635-016-0080, 635-016-0090, 635-017- Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121 & ORS 506.119
. | d: .004, . , X X
0080, 635-017-0090, 635-018-00BO, 635.016.0090, 635-010-0080, (2 Tt 0% ioo o, OR o o s s oot
635-019-0090, 635-021-0080, 635-021-0090, 635-023-0080, 635- FWC 25-1994, f. & cert. ef. 5-2-94; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 39-1995, . 5-

10-95, cert. ef. 5-12-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert.
023-0090, 635-039-0080, 635-039-0090 ef. 4-29-96; FWC 72-1996, f. 12-21-96, cert. ef. 1-1-97; FWC 19-1997(Temp), f. 3-17-97,
Rules Repealed635-021-0100 cert. ef. 4-15-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 43-1997(Temp), . 8-8-97, cert.

Oregon Bulletin ~ January 2003: Volume 42, No. 1
53



ADMINISTRATIVE RULES

ef. 8-10-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 34-1998, f. & cert. ef. 5-4-98;
DFW 59-1998(Temp), f. & cert. ef. 8-10-98 thru 8-21-98; DFW 66-1998(Temp), f. & cert.
ef. 8-21-98 thru 9-24-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 20-1999(Temp),

2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f.
11-21-02, cert. ef. 1-1-03; DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03

f. 3-20-99, cert. ef. 4-1-99 thru 4-30-99; DFW 31-1999, . & cert. ef. 5-3-99; DFW 61-  §35.016-0090

1999(Temp), f. 8-31-99, cert. ef. 9-3-99 thru 9-17-99; DFW 66-1999(Temp), f. & cert. ef. 9-
17-99 thru 9-30-99; administrative correction 11-17-99; DFW 16-2000(Temp), f. 3-31-00,
cert. ef. 4-1-00 thru 4-30-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 47-

Inclusions and Modifications

The 2003 Oregon Sport Fishing Regulations as posted on the

2000(Temp), f. 8-10-00, cert. ef. 8-13-00 thru 9-30-00; DFW 83-2000(Temp), f 12-28-00, Department's web page www.dfw.state.or.us provide requirements for the
cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, . 1-25-01, cert. ef. 2-1-01; DFW 16-2001(Temp), 5oy thwest Zone. However, additional regulations may be adopted from

f. 3-28-01, cert. ef. 4-1-01 thru 4-30-01; Administrative correction 6-20-01; DFW 59-

2001(Temp), f. 7-18-01, cert. ef. 7-19-01 thru 10-31-01; DFW 20-2002(Temp), f. 3-10-02, fime to time, and, to the extent of any inconsistency, they supersede the
cert. ef. 4-1-01 thru 4-30-02; DFW 75-2002(Temp), f. 7-19-02, cert. ef. 7-21-02 thru 12-31- 2003 Oregon Sport Fishing Regulations

02; DFW 80-2002(Temp), f. 7-31-02, cert. ef. 8-1-02 thru 12-31-02; DFW 85-2002(Temp),
f. 8-8-02, cert. ef. 8-11-02 thru 12-31-02; DFW 99-2002(Temp) f. 8-30-02, cert. ef. 9-2-02
thru 12-31-02; DFW 100-2002(Temp), f. & cert. ef. 9-6-02 thru 12-31-02; DFW 130-2002,
f. 11-21-02, cert. ef. 1-1-03

635-014-0080
Purpose and Scope
(1) The purpose of Division 014 is to provide for management of
sport fisheries in the Northwest Zone over which the State has jurisdiction.
(2) Division 014 incorporates, by reference, #83 Oregon Sport
Fishing Regulations as posted on the Department's web page,
www.dfw.state.or.us, and any changes to those regulations as posted on the
same web page. Therefore, persons must consulOB@ Oregon Sport
Fishing Regulationsin addition to Divisions 011 and 014 to determine all

applicable sport fishing requirements for the Northwest Zone.
Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121 & ORS 506.119
Stats. Implemented: ORS 496.004, ORS 496.009, ORS 496.162 & ORS 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-014-0105 - 635-
014-0460; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-
1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-
98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru
12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02;
DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03

635-014-0090
Inclusions and Modifications

Stat. Auth.: ORS ORS 496.138 & ORS 496.146

Stats. Implemented: ORS 496.162

Hist.: FWC 80-1993(Temp), f. 12-21-93, cert. ef. 1-1-94; FWC 82-1993, f. 12-22-93, cert. ef.
1-1-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 79-1994(Temp), f. 10-21-94, cert.
ef. 7-22-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 34-1995, f. & cert. ef. 5-1-95;
FWC 57-1995(Temp), f. 7-3-95, cert. ef. 7-4-95; FWC 59-1995(Temp), f. 7-24-95, cert. ef.
8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 82-1995(Temp), f. 9-29-95, cert. ef.
10-1-95; FWC 90-1995(Temp), f. 11-29-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert. ef. 4-
29-96; FWC 52-1996, f. & cert. ef. 9-11-96; FWC 61-1996, f. & cert. ef. 10-9-96; FWC 72-

1996, f. 12-31-96, cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC
5-1997, f. & cert. ef. 2-4-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 32-

1997(Temp), f. & cert. ef. 5-23-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 24-

1998(Temp), f. & cert. ef. 3-25-98 thru 9-15-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW

52-1998(Temp), f. 7-10-98, cert. ef. 7-11-98 thru 7-24-98; DFW 55-1998(Temp), f. & cert.

ef. 7-24-98 thru 12-31-98; DFW 70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-

98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-1999, f. 12-27-99, cert.

ef. 1-1-00; DFW 48-2000(Temp), f. 8-14-00, cert. ef. 8-15-00 thru 12-31-00; DFW 83-

2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 8-2001, f. & cert. ef. 3-5-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-

20-01; DFW 42-2001(Temp), f. 5-25-01, cert. ef. 5-29-01 thru 7-31-01; DFW 70-2001, f. &

cert. ef. 8-10-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 97-2001(Temp), f. 10-4-01,
cert. ef. 11-1-01 thru 12-31-01; DFW 105-2001(Temp), f. 10-26-01, cert. ef. 11-1-01 thru 12-
31-01; DFW 122-2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-

31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 55-2002(Temp),

f. 5-28-02, cert. ef. 7-1-02 thru 11-31-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02
thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02);
DFW 124-2002(Temp), f. & cert. ef. 10-30-02 thru 12-31-02 (Suspended by DFW 125-
2002(Temp), f. 11-8-02, certe. ef. 11-9-2002); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03

The 2003 Oregon Sport Fishing Regulationsas posted on the  635-017-0080
Department's web page www.dfw.state.or.us provide requirements for thePurpose and Scope

Northwest Zone. However, additional regulations may be adopted from

(1) The purpose of Division 017 is to provide for management of

time to time, and, to the extent of any inconsistency, they supersede theport fisheries in the Willamette Zone over which the State has jurisdiction.

2003 Oregon Sport Fishing Regulations

(2) Division 017 incorporates, by reference, the 2003 Oregon Sport

Stat. Auth.: ORS 496.138, ORS 496.146 & ORS 506.119 Fishing Regulations as posted on the Departments web page
Stats. Implemented: ORS 496.162 & ORS 506.129 www.dfw.state.or.us, and any changes to those regulations as posted on the

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 21-1994(Temp), f. 4-22-94, cert. ef.
4-25-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 65-1994(Temp), f. 9-15-94, cert.

same web page. Therefore, persons must consult the 2003 Oregon Sport

ef. 9-17-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 28-1995(Temp), f. 3-31-95, Fishing Regulations in addition to divisions 011 and 017 to determine all
cert. ef. 5-1-95; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 39-1995, f. 5-10-95, cert. ef. 5-12- gpplicable sport fishing requirements for the Willamette Zone.

95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 19-1996, f. & cert. ef. 5-16-96; FWC
20-1996, f. & cert. ef. 4-29-96; FWC 29-1996, f. & cert. ef. 5-31-96; FWC 46-1996, f. &

cert. ef. 8-23-96; FWC 55-1996(Temp), f. 9-25-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-
96, cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. &
cert. ef. 2-4-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 58-1997, f. 9-8-97, cert. ef. 10-1-
97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-24-98
thru 4-24-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW 69-1998, f. 8-28-98, cert. ef. 9-1-98;
DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-
1999, f. 12-27-99, cert. ef. 1-1-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-

Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121 & ORS 506.119

Stats. Implemented: ORS 496.004, ORS 496.009, ORS 496.162 & ORS 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-017-0105 - 635-
017-0465; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-
1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-
98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 123-
2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f.
11-21-02, cert. ef. 1-1-03

1-01; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 635-017-0090

11-20-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 81-2001,

f. & cert. ef. 8-29-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFw go- Inclusions and Modifications

2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert.

The 2003 Oregon Sport Fishing Regulations as posted on the

ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f. Department’s web page www.dfw.state.or.us provide requirements for the
& cert. ef. 3-21-02; DFW 37-2002, . & cert. ef. 4-23-02; DFW 91-2002(Temp) f. 8-19-02, \zflamette Zone. The Willamette Zone is described in OAR 635-017-0100.

cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02

thru 11-1-02); DFW 118-2002(Temp), f, 10-22-02, cert. ef. 12-1-02 thru 3-31-03; DFw 120- However, additional regulations may be adopted from time to time, and, to
2002(Temp), f. 10-24-02, cert. ef. 10-26-02 thru 3-31-03; DFW 130-2002, f. 11-21-02, cert. the extent of any inconsistency, they supersede the 2003 Oregon Sport
ef. 1-1-03 Fishing Regulations.

635-016-0080
Purpose and Scope
(1) The purpose of Division 016 is to provide for management of
sport fisheries in the Southwest Zone over which the State has jurisdiction.
(2) Division 016 incorporates, by reference, the 2003 Oregon Sport
Fishing Regulations as posted on the Department's web page
www.dfw.state.or.us, and any changes to those regulations as posted on the
same web page. Therefore, persons must consuO@ Oregon Sport
Fishing Regulationsin addition to Divisions 011 and 016 to determine all

applicable sport fishing requirements for the Southwest Zone.
Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121& ORS 506.119
Stats. Implemented: ORS 496.004, ORS 496.009, ORS 496.162 & ORS 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-016-0105 - 635-
016-0325; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-
1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-
98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 123-

Stat. Auth.: ORS 496.012, ORS 496.138, ORS 496.146 & ORS 497.121

Stats. Implemented: ORS 496.004 & ORS 496.162

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 3-1994, f. 1-25-94, cert. ef. 1-26-94;
FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 86-1994(Temp), f. 10-31-94, cert.
ef. 11-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 32-1995, f. & cert. ef. 4-24-95;
FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC
20-1996, f. & cert. ef. 4-29-96; FWC 22-1996(Temp), f. 5-9-96 & cert. ef. 5-10-96; FWC 72-
1996, f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert. ef. 2-4-97; FWC 13-1997, f. 3-5-
97, cert. ef. 3-11-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 24-
1997(Temp), f. & cert. ef. 4-10-97; FWC 31-1997(Temp), f. 5-14-97, cert. ef. 5-15-97; FWC
39-1997(Temp), f. 6-17-97, cert. ef. 6-18-97; FWC 69-1997, f. & cert. ef. 11-6-97; FWC 75-
1997, f. 12-31-97, cert. ef. 1-1-98; DFW 19-1998, f. & cert. ef. 3-12-98; DFW 28-

1998(Temp), f. & cert. ef. 4-9-98 thru 4-24-98; DFW 31-1998(Temp), f. & cert. ef. 4-24-98
thru 7-31-98; DFW 33-1998(Temp), f. & cert. ef. 4-30-98 thru 5-15-98; DFW 34-1998, f. &

cert. ef. 5-4-98; DFW 35-1998(Temp), f. & cert. ef. 5-10-98 thru 5-15-98; DFW 37-

1998(Temp), f. & cert. ef. 5-15-98 thru 7-31-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-
99; DFW 15-1999, f. & cert. ef. 3-9-99; DFW 16-1999(Temp), f. & cert. ef. 3-10-99 thru 3-

19-99; DFW 19-1999(Temp), f. & ef. 3-19-99 thru 4-15-99; DFW 27-1999(Temp), f. & cert.

ef. 4-23-99 thru 10-20-99; DFW 30-1999(Temp), f. & cert. ef. 4-27-99 thru 5-12-99; DFW
35-1999(Temp), f. & cert. ef. 5-13-99 thru 7-31-99; DFW 39-1999(Temp), f. 5-26-99, cert.
ef. 5-27-99 thru 7-31-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 88-1999(Temp), f. 11-
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20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-
02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03

5-99, cert. ef. 11-6-99 thru 11-30-99; administrative correction 11-17-99; DFW 96-1999, f.

12-27-99, cert. ef. 1-1-00; DFW 13-2000, f. & cert. ef. 3-20-00; DFW 22-2000, f. 4-14-00,

cert. ef. 4-16-00 thru 7-31-00; DFW 23-2000(Temp), f. 4-19-00, cert. ef. 4-22-00 thru 7-31-

00; DFW 58-2000(Temp), f. & cert. ef. 9-1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12- 635-021-0080

28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 6-2001,

f. & cert ef. 3-1-01; DFW 23-2001(Temp), f. & cert. ef. 4-23-01 thru 10-19-01; DFw 28~ PUrpose and Scope o ) ]

2001, f. & cert. ef. 5-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW (1) The purpose of Division 021 is to provide for management of

gi-Zggx;ezmzrg()f-lfT-B-Ol)v ieg-l‘g-oﬁl-laoll ﬂfmé 11%%)?1?'11 '31':2\/‘5%12083{,- 5005&) f(f-TS-lo)- sport fisheries in the Southeast Zone, over which the State has jurisdiction.
; - emp), f. 8-10-01, cert. ef. 8-16- ru 12-31-01; - emp), .

f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 95-2001(Temp), f. 9-27-01, cert. ef. 10-20- __ _(2) Division (_)21 incorporates, by reference, the 2003 Oregon Sport

01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11- Fishing Regulations as posted on the Department's web page

02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. & www.dfw.state.or.us, and any changes to those regulations as posted on the

E?“g_esf.'o‘;'ztﬁ;ﬁzif_’g_‘g’;.‘%i‘&%; ;f)gg(nfei:p?-i_offlgzvzv g:fg?zgfgg)é {hfjig?éf_%g; same web page. Therefore, persons must consult the 2003 Oregon Sport

DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101- Flsh!ng Regulatlo_ns_ln addlt!on to divisions 011 and 021 to determine all

2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1- applicable sport fishing requirements for the Southeast Zone.

03 Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121 & ORS 506.119

Stats. Implemented: ORS 496.004, ORS 496.009, ORS 496.162 & ORS 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-021-0105 - 635-

021-0290; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-

1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-

98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;

DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru

12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02;

DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03

635-018-0080

Purpose and Scope
(1) The purpose of Division 018 is to provide for management of

sport fisheries in the Central Zone over which the State has jurisdiction.
(2) Division 018 incorporates, by reference, the 2003 Oregon Sport

Fishing Regulations as posted on the Department's web page

www.dfw.state.or.us, and any changes to those regulations as posted on t&5.021-0090

same web page. Therefore, persons must consult the 2003 Oregon SpQfclusions and Modifications

Fishing Regulations in addition to divisions 011 and 018 to determine all The 2003 Oregon Sport Fishing Regulationsas posted on the

applicable sport fishing requirements for the Central Zone. Department’s web page www.dfw.state.or.us provide requirements for the
Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121 & ORS 506.119 h z H dditional lati be adopted f ti
Stats. Implemented: ORS 496.004, ORS 496.009, ORS 496.162 & ORS 506.129 Southeast Zone. However, additional regulations may be adopted from time
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-018-0105 - 635- 0 time, and, to the extent of any inconsistency, they superse@®@Be
018-0310; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1- Oregon Sport Fishing Regulations

1-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-
98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 123-

2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f.

11-21-02, cert. ef. 1-1-03

Stat. Auth.: ORS 496.138 & ORS 496.146

Stats. Implemented: ORS 496.162

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 76-1994(Temp), f. & cert. ef. 10-17-
94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96;
FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98;

DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01,
cert. ef. 2-1-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 55-

2001(Temp), f. & cert. ef. 6-29-01 thru 12-26-01; DFW 56-2001(Temp), f. & cert. ef. 6-29-
01 thru 12-26-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 123-

2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 54-

2002(Temp), f. 5-24-02, cert. ef. 6-15-02 thru 12-1-02; DFW 91-2002(Temp) f. 8-19-02,cert.
ef 8-20-02 thru 11-1-0 2 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru
11-1-02); DFW 93-2002(Temp), f. 8-22-02, cert. ef. 8-24-02 thru 12-31-02; DFW 130-2002,
f. 11-21-02, cert. ef. 1-1-03

635-019-0080
Purpose and Scope
(1) The purpose of Division 019 is to provide for management of
sport fisheries in the Northeast Zone over which the State has jurisdiction.
(2) Division 019 incorporates, by reference, the 2003 Sport Fishing
Regulations as posted on the Department's web page www.dfw.state.or.us,
and any changes to those regulations as posted on the same web page.
Therefore, persons must consult the 2003 Oregon Sport Fishing
Regulations in addition to divisions 011 and 019 to determine all applica-635-023-0080
ble sport fishing requirements for the Northeast Zone. Purpose and Scope
Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121 & ORS 506.119 (1) The purpose of Division 023 is to provide for management of

Stats. Implemented: ORS 496.004, ORS 496.009, ORS 496.162 & ORS 506.129 N e ; i
Hist.. FWC 82-1993, f. 12-22-63, cert. ef. 1-1-94; Renumbered from 635-019-0105 - 635- SPOIt fisheries in the Columbia River Zone and in the Snake River Zone
019-0240 - See those rules for prior history; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; Fwc Over which the State has jurisdiction.

77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 100- (2) Division 023 incorporates, by reference, 2083 Oregon Sport
1998, . 12-23-98, cert. ef. 1-1-99; DFW 96-1999, . 12-27-99, cert. ef. 1-1-00; DFW 1-2001, Eishing  Regulations as posted on the Departments web page

f. 1-25-01, cert. ef. 2-1-01; DFW 70-2001, . & cert. ef. 8-10-01; DFW 123-2001, . 12-31- €
0L, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f. 11-21-02, cert. WWW.dfw.state.or.us, and any changes to those regulations as posted on the

ef. 1-1-03 same web page. Therefore, persons must consulOi@ Oregon Sport
Fishing Regulationsin addition to divisions 011 and 023 to determine all
applicable sport fishing requirements for the Columbia River Zone and the
Snake River Zone.

Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121 & ORS 506.119

Stats. Implemented: ORS 496.004, ORS 496.009, ORS 496.162 & ORS 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-023-0105 - 635-
023-0120; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-
1-96; FWC 72-1996 f. 12-31-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98;
DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00;
DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru
12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02;
DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03

635-019-0090
Inclusions and Modifications
The 2003 Oregon Sport Fishing Regulationsas posted on the
Department’s web page www.dfw.state.or.us provide requirements for the
Northeast Zone. However, additional regulations may be adopted from time
to time, and, to the extent of any inconsistency, they superse@®@Be
Oregon Sport Fishing Regulations
Stat. Auth.: ORS 496.012, ORS 496.138,0RS 496.146, & ORS 497.121
Stats. Implemented: ORS 496.004 & ORS 496.162
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.
10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5- §35-023-0090
25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert. ; P
of, 1-1-97: FWC 26-1997(Temp), 1. 4.23-97, cert. ef. 5-17-97: FWC 751997, 1. 12-31-97, Inclusions and Modifications )
cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-08; DFW 100-1998, The 2003 Oregon Sport Fishing Regulationsas posted on the
f. 12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99; Department’'s web page www.dfw.state.or.us provide requirements for the

DFW 8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99,  Columbia River Zone and the Snake River Zone. However, additional reg-

cert. ef. 5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW . . . "
45-1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-09; DFW 96-1999, f. 12-27-99, cert. ef, 1-1- Ulations may be adopted from time to time, and, to the extent of any incon-
00; DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp), Sistency, they supersede 2@03 Oregon Sport Fishing Regulations
f. 9-21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121 & ORS 497.123

thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert.
ef. 2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01;
DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01,
cert. ef. 6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-
01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01
thru 12-31-01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-
2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-
02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02
thru 7-1-02; DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-
2002(Temp), f. & cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-
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Stats. Implemented: ORS 496.004, ORS 496.009, ORS 496.162 & ORS 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 19-1994(Temp), f. 3-31-94, cert. ef.
4-1-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 46-1994(Temp), f. 7-29-94, cert.
ef. 8-1-94; FWC 52-1994(Temp), f.8-24-94, cert. ef. 8-27-94; FWC 62-1994(Temp), f. 9-12-
94, cert. ef. 9-16-94; FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 72-
1994(Temp), f. 10-7-94, cert. ef. 10-8-94; FWC 8-1995, f. 2-1-95, cert. ef. 2-6-95; FWC 11-
1995, f. & cert. ef. 2-9-95; FWC 14-1995(Temp), f. 2-15-95, cert. ef. 2-16-95; FWC 31-
1995(Temp), f. 4-21-95, cert. ef. 4-24-95; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 61-
1995(Temp), f. 7-24-95, cert. ef. 8-1-95; FWC 67-1995(Temp), f. 8-25-95, cert. ef. 8-27-95;
FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC

January 2003: Volume 42, No. 1



ADMINISTRATIVE RULES

12-1996ETemp;, ff 3-26-96, fcert. ef. 4-1-96; FWC 14-1f996, f. 3-29-96, cerft. ef. 4-1-96; FWC tional regulations may be adopted from time to time, and, to the extent of
49-1996(Temp), f. & cert. ef. 8-30-96; FWC 72-1996 f. 12-31-96, cert. ef. 1-1-97; FWC 7- : ) i
1997(Temp), T, 2.6-97, cert ef. 3-11.97: FWC 10-1997. 1. & cert. ef. 2-28-97: Fwc 11 &Y inconsistency, they supersede 2@03 Oregon Sport Fishing
1997(Temp), f. 2-27-97, cert. ef. 3-1-97; FWC 22-1997(Temp), f. 4-2-97, cert. ef. 4-5-97; Regulations

FWC 28-1997(Temp), f. 5-2-97, cert. ef. 5-5-97; FWC 50-1997(Temp), f. 8-26-97, cert. ef.
9-2-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-
24-98 thru 4-24-98; DFW 29-1998(Temp), f. 4-16-98, cert. ef. 4-20-98 thru 4-24-98; DFW
32-1998(temp), f. & cert. ef. 4-24-98 thru 10-15-98; DFW 34-1998, f. & cert. ef. 5-4-98;
DFW 46-1998, f. & cert. ef. 6-9-98; DFW 78-1998(Temp), f. 9-18-98, cert. ef. 9-21-98 thru
9-25-98; DFW 81-1998(Temp), f. 10-6-98, cert. ef. 10-7-98 thru 10-23-98; DFW 85-
1998(Temp), f. & cert. ef. 10-26-98 thru 12-31-98; DFW 88-1998(Temp), f. & cert. ef. 11-
23-98 thru 12-31-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 13-1999(Temp), f.
3-2-99, cert. ef. 3-11-99 thru 6-15-99; DFW 23-1999(Temp), f. 4-9-99, cert. ef. 4-17-99 thru
4-23-99; DFW 25-1999, f. & cert. ef. 4-16-99 thru 4-23-99; DFW 29-1999(Temp), f. & cert.
ef. 4-23-99 thru 10-20-99; DFW 31-1999, f. & cert. ef. 5-3-99; DFW 42-1999(Temp), f. 6-9-
99, cert. ef. 6-12-99 thru 10-20-99; DFW 50-1999(Temp), f. & cert. ef. 7-16-99 thru 12-9-99;
DFW 60-1999(Temp), f. 8-27-99, cert. ef. 8-30-99 thru 9-17-99; DFW 64-1999(Temp), f. 9-
13-99, cert. ef. 9-14-99 thru 9-17-99; DFW 67-1999(Temp), f. & cert. ef. 9-17-99 thru 12-
31-99; DFW 73-1999(Temp), f. 9-28-99 & cert. ef. 9-29-99 thru 10-22-99; DFW 77-
1999(Temp), f. & cert. ef. 10-1-99 thru 12-31-99; DFW 78-1999 f. & cert. ef. 10-4-99; DFW
96-1999, f. 12-27-99, cert. ef. 1-1-00; DFW 11-2000(Temp), f. 3-14-00, cert. ef. 3-16-00 thru
3-31-00; DFW 13-2000, f. & cert. ef. 3-20-00; DFW 18-2000(Temp), f. 4-6-00, cert. ef. 4-8-
00 thru 10-5-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 32-2000(Temp), f. 6-14-

Stat. Auth.: ORS 496.138, ORS 496.146, ORS 497.121 & ORS 506.119

Stats. Implemented: ORS 496.004, ORS 496.009, ORS 496.162 & ORS 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 22-1994, f. 4-29-94, cert. ef. 5-2-94;
FWC 29-1994(Temp), f. 5-20-94, cert. ef. 5-21-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-
94; FWC 43-1994(Temp), f. & cert. ef. 7-19-94; FWC 83-1994(Temp), f. 10-28-94, cert. ef.
11-1-94; FWC 95-1994, f. 12-28-94, cert. ef. 1-1-95; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-
95; FWC 25-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 26-1995, 3-29-95, cert. ef. 4-2-95; FWC
36-1995, f. 5-3-95, cert. ef. 5-5-95; FWC 43-1995(Temp), f. 5-26-95, cert. ef. 5-28-95; FWC
46-1995(Temp), f. & cert. ef. 6-2-95; FWC 58-1995(Temp), f. 7-3-95, cert. ef. 7-5-95; FWC
77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 28-1996(Temp) , f. 5-24-96, cert. ef. 5-26-96;
FWC 30-1996(Temp), f. 5-31-96, cert. ef. 6-2-96; FWC 72-1996, f. 12-31-96, cert. ef. 1-1-
97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99;
DFW 68-1999(Temp), f. & cert. ef. 9-17-99 thru 9-30-99; administrative correction 11-17-
99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef.
1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 118-2001, f. 12-24-01,
cert. ef. 1-1-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 130-2002, f. 11-21-02, cert. ef.
1-1-03

00, cert. ef. 6-19-00 thru 10-5-00; DFW 35-2000(Temp), f. 6-27-27, cert. ef. 6-28-00 thru 7- .
31.00; DFW 53-2000(Temp), f. 8-25-00, cert. ef. 8.28-00 thru 12-31-00; pFw 57- Adm. Order No.: DFW 131-2002

2000(Temp). 1. 8-31-00, cert. ef. 9-1-00 thru 10-5-00; DFW 58-2000(Temp), f. & cert. ef. 9 Filed with Sec. of State11-22-2002
1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW . e
12001, f. 1-25-01, cert. ef. 2-1-01: DEW 7-2001(Temp), f. & cert. ef. 2-26-01 thru 4-30-01; Certified to be Effective: 11-22-02

DFW 17-2001(Temp), f. 4-4-01, cert. ef. 4-9-01 thru 10-6-01; DFW 18-2001(Temp) f. & Notice Publication Date:10-1-02

cert. ef. 4-12-01 thru 4-30-01; DFW 19-2001(Temp), f. 4-17-01, cert. ef. 4-21-01 thru 8-5- .
01: DFW 25-2001(Temp), . 4-24-01, cert. ef. 4-25-01 thru 4-29-01; DFW 28-2001 . & cert. RUIES Adopted: 635-007-0502, 635-007-0503, 635-007-0504,

ef. 5-1-01; DFW 35-2001(Temp), f. & cert. ef. 5-4-01 thru 5-8-01; DFW 37-2001(Temp), f. 635-007-0505, 635-007-0506

& cert. ef. 5-11-01 thru 7-31-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; .

DFW 64-2001(Temp), f. & cert. ef. 7-24-01 thru 12-31-01; DFW 71-2001(Temp), f. 8-10-01, RUle.S Ame“ded-635'097'0591 . .
cert. ef. 9-1-01 thru 12-31-01; DFW 82-2001(Temp), f. 8-29-01, cert. f. 8-30-01 thru 12-31- Subject: Adopted a Native Fish Conservation Policy.

01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 88-2001(Temp), f. 9- : N _
15-01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 15-2002(Temp), . Rules Coordinator: Mike Lueck—(503) 872-5272, ext 5447

& cert. ef. 2-20-02 thru 8-18-02; DFW 16-2002(Temp), f. 3-1-02 thru 8-28-02; DFW 26-
2002, f. & cert. ef. 3-21-02; DFW 29-2002(Temp), f. 4-4-02, cert. ef. 4-6-02 thru 10-3-02; 635-007-0501

DFW 40-2002(Temp), f. 4-25-02, cert. ef. 4-28-02 thru 10-3-02; DFW 43-2002(Temp), f. & Definitions

cert. ef. 5-3-02 thru 10-3-02; DFW 45-2002(Temp), f. 5-7-02, cert. ef. 5-8-02 thru 10-3-02; As used in this division and division 40

DFW 46-2002(Temp), f. 5-7-02, cert. ef. 5-8-02 thru 10-3-02; DFW 64 2002(Temp), . 6-27- C I )
02, cert. ef. 6-28-02 thru 12-20-02; DFW 69-2002(Temp), f. 7-10-02 cert. ef. 7-11-02 thru (1) “Anadromous” means fish which migrate from saltwater to fresh-
12-31-02; DFW 71-2002(Temp), f. 7-10-02 cert. ef. 7-13-02 thru 12-31-02; DFW 79 \ater for spawning.
2002(Temp), f. 7-29-02, cert. ef. 8-5-02 thru 12-31-02; DFW 91-2002(Temp) f. 8-19-02,cert. « . I . .
ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11- (2) "Aquaria species” means those fish commonly sold in the pet store
1-02); DFW 94-2002(Temp), f. 8-22-02, cert. ef. 8-24-02 thru 12-31-02; DFW 105- trade for use in home aquaria. “Aquaria” are any tanks, pools, ponds, bowls
Z?Of(ngg'P): f. 9-20-02, cert. ef. 9-23-02 thru 12-31-02; DFW 130-2002, f. 11-21-02, cert. or other containers intended for and capable of holding or maintaining live
et A fish and from which there is no outfall to any waters of this state.

635-039-0080 (3) “Aquatic habitat” means the waters which support fish or other

Purpose and Scope organisms which live in water and which includes the adjacent land area
(1) The purpose of Division 039 is to provide for management of @nd vegetation (riparian habitat) that provides shade, food, and/or protec-

sport fisheries for marine fish, shellfish, and marine invertebrates in thetion for those organisms.
Pacific Ocean, coastal bays, and beaches over which the State has jurisdic- _(4) “Area” means a stream, a lake, a group of streams or lakes, or a
tion. portion of the ocean managed for or with a common stock of fish, or for

(2) Division 039 incorporates, by reference: protection of a stock or stocks of fish.

(a) Sport fishing regulations of the State, included in the document (5) “Biological requirements” refers to those environmental condi-
entitled 2003 Oregon Sport Fishing Regulationsas posted on the  tions such as water quality, water quantity, and available food that are nec-
Department’s web page www.dfw.state.or.us, and any changes to those regssary for fish to grow and/or reproduce.
ulations as posted on the same web page. Therefore, persons must consult  (6) “Brood stock” means a group of fish, generally from the same
the 2003 Oregon Sport Fishing Regulationn addition to divisions 011 population, that are held and eventually artificially spawned to provide a
and 039 to determine all applicable sport fishing requirements for marinesource of fertilized eggs for hatchery programs.
fish, shellfish and marine invertebrates; and (7) “Brood year” means the year in which more than fifty percent of

(b) Pacific Halibut Fishery Regulations of the International Pacific the adults in a population of fish spawn.

Halibut Commission (IPHC), included in tRecific Council News and to (8) “Commission” means the Oregon Fish and Wildlife Commission.
the extent they are consistent with these ruléte 50 of the Code of (9) “Compensation” means activities that replace fish, or their habitat
Federal Regulations Part 300, Subpart E (61FR35550July 5, 1996 as lost through development or other activities.
amended to incorporate the standards in Rlaeific Council News. (10) “Conservation” means managing for sustainability of native fish
Therefore, persons must also consult Pacific Council News and so that present and future generations may enjoy their ecological, econom-
Federal Regulations or thePacific Halibut Fishery Regulations 2003s ic, recreational, and aesthetic benefits.
published by IPHC to determine all rules applicable to the taking of halibut. (11) “Cooperative Salmon Hatchery Project’ means a fish propaga-
[Publications: Publications referenced are available from the agency.] . . .
Stat, Auth.: ORS 496.138, ORS 496.146 & ORS 506.119 tion enhancement project authorized under OAR 635-009-0400 through
635-009-0455.

Stats. Implemented: ORS 496.162 & ORS 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; Renumbered from 635-39-105 - 635-39- (12) "Department" means the Oregon Department of Fish and

135; FWC 22-1995, . 3-7-5, cert. ef. 3-10-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; |\ 0\ 1ot
FWC 72-1996, f. 12-31-96, cert. ef. 1-1-97; FWC 25-1997, f. 4-22-97, cert. ef. 5-1-97; Fwc VVIdliTe. . ., . .
75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 91-1998, f. & cert. ef. 11-25-98; DFW 96-1999, (13) “Depressed” means below established goal such as a fish pro-

2215-223699: fteft-fei- 11-&9%&\1‘/1382-3839% f-12122-%-f9v Cs"-fefl- 1-3-29055\;2’68;6%%0?; duction or escapement goal shown in a management plan or below the level
ot of 3'_;‘;_626; DFW 130.2002 1, 11-21.02, cort ot 1a0s ' +% of production or escapement that the Commission determines to be an opti-
mal level.
(14) “Disease” means problems caused by infectious agents, such as
parasites or pests, and by other conditions that impair the performance of
The 2003 Oregon Sport Fishing Regulationsas posted on  the body or one of its parts.
www.dfw.state.or.us provide requirements for sport fisheries for marine (15) “Enhancement” means management activities including rehabil-
fish, shellfish, and marine invertebrates in the Pacific Ocean, coastal baystation and supplementation that increase fish production beyond the exist-
and beaches, commonly referred to as the Marine Zone. However, adding levels.

635-039-0090
Inclusions and Modifications
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(16) “Fish” means all game fish as defined by ORS 496.009 and food (45) “Production” means the number or pounds of fish raised in a
fish as defined by ORS 506.036, which live or could live in the waters of hatchery or resulting from natural spawning and rearing in freshwater, estu-
this state. arine, or ocean habitats; also used in reference to harvest.

(17) “Fish Hatchery” means a facility at which adult broodstock are (46) “Propagation of fish” means the spawning, incubating, and/or
held, or where eggs are collected and incubated, or where eggs are hatchedaring of fish by a human for sale, release or other uses.
or where fish are reared. (47) “Rehabilitation” means short-term management actions which

(18) “Fry” means fish which have recently hatched and have not fed.may include fish stocking, habitat improvement, harvest management, or

(19) “Foreign” means fish which originate through human interven- other work, that restore fish populations depressed by natural or man-made
tion from a different population. events.

(20) “Gene conservation group” means a genetically distinct cluster (48) “Rehabilitation fish” means a fish from a hatchery program that
of one or more populations within a taxonomic species that resultedhas wild-type phenotypes and is used for one life cycle in a program to
because gene flow between the cluster and other populations of the samebuild a depressed population of wild fish.
species has been zero or very low over sufficient geological time. (49) “Risk” means the extent to which, a management practice may

(21) “Genetic engineering” means the introduction of genetic materi- reduce population productivity or cause an undesirable change in genetic
al into an organism’s genotype through molecular genetics techniques.  characteristics of a population.

(22) “Genetic Resources” means the kind and frequency of genes (50) “Sensitive” means those fishes that have been designated for spe-

found within a population or collection of populations. cial consideration pursuant to OAR 635-100-0040.
(23) “Genotype” means the kinds of and the combination of genes (51) “Serious depletion” means a significant likelihood that the
possessed by an individual. species management unit will become threatened or endangered under
(24) “Goal” means a statement of intent which leads to policy, rules, either the state or federal Endangered Species Act.
and operation plans for implementation of a Department Program. (52) “Significant or substantial” means a condition of sufficient mag-
(25) “Hatchery produced fish” means a fish incubated or reared undemitude such that it is likely to influence continued natural production at
artificial conditions for at least a portion of its life. optimum levels.
(26) “Hatchery Program” means a program in which a specified (53) “Smolt” means a juvenile salmon or trout that is capable of ini-
hatchery population is planted in a specified geographical location. tiating a seaward migration and is capable of living in the sea.
(27) “Hold fish” means to capture and/or remove live fish in or from (54) “Species” means any group or population that interbreeds and is

the waters of this state and/or maintain live fish in captivity but does notsubstantially reproductively isolated.
include fish held live for less than one day for examination and release (55) “Species hybridization” means the crossing of two different tax-
without transfer from the waters where caught or collected. onomic species.

(28) “Indigenous” means descended from a population that is (56) “Species management unit” means a collection of populations
believed to have been present in the same geographical area prior to thfeom a common geographic region that share similar genetic and ecologi-
year 1800 or that resulted from a natural colonization from another indige-cal characteristics.
nous population. (57) “STEP” means Salmon Trout Enhancement Program.

(29) “Management Plan” means: (58) “Stock” means an aggregation for management purposes of fish

(a) A plan adopted by the Fish and Wildlife Commission which pro- populations which typically share common characteristics such as life his-
vides the basic framework (goals, policies and objectives) for managing aories, migration patterns, or habitats.

resource, geographic area, watershed (waterbody) or species; and (59) “Stray” means a hatchery fish that spawns naturally in a location
(b) Which may include specific information or alternatives relative to different from the location intended when the fish was stocked.
how the goals and policies may be achieved. (60) “Supplementation” means continued planting of fish to maintain

(30) “Marine species” means those fish found in the ocean or theor increase fish abundance in areas where natural production is insufficient
saline or brackish water of estuaries or bays along the coast, but not genefo meet management objectives.

ally found in freshwater streams. (61) “Sustainable” means persistence over time, that is to say the abil-

(31) “Mitigation” means to lessen the impact of activities or events ity of a population or a species management unit to maintain temporal, spa-
that cause fish or habitat loss. tial, genetic, and ecological coherence while withstanding demographic,

(32) “Native fish” means indigenous to Oregon, not introduced. This environmental, and genetic variation and catastrophic events from natural
includes both naturally produced and hatchery produced fish. and human induced causes.

(33) “Naturally produced” means fish that reproduce and complete (62) “Taxonomic species” means a group of fish that have been
their full life cycle in natural habitats. assigned a scientific name in the form of genus and species by the

(34) “Naturally Spawned” means fish produced in the natural envi- American Fisheries Society Committee on Common and Scientific Names
ronment as the result of natural reproduction. of Fishes.

(35) “Nongame Fish” means any fish other than those specifically (63) “Transgenic fish” means fish that have genes or groups of genes
defined as game fish in ORS 496.009. that have been transferred from another organism through the process of

(36) “Objective” means a specific statement of planned results to begenetic engineering.
achieved by a predetermined date. Attainment of objectives represents (64) “wild fish” means any naturally spawned fish in the taxonomic

measurable progress toward attainment of the broader goal. classes, Agnatha, Chondrichthyes, and Osteichthyes, belonging to an
(37) “Operating Principle” means a mandatory direction or approach indigenous population.
to carrying out a Department program. (65) “Wild Fish Management” means all of the constraints, operating

(38) “Operation plan” means an action plan developed by the principles, and direction embodied in both the Natural Production Rules
Department that generally addresses how the objectives in a managemeghd the Wild Fish Management Rules.

plan for harvest or production of a species shall be attained. ) (66) “Wild-type phenotype” means the kind of phenotype possessed
(39) “Optimum” means the d_e§|red flsh_pr_oducno_n level as stated in py individuals in a wild population.
management plans or set by specific Commission action. Stat. Auth.: ORS 496.138 & ORS 506.119
(40) "Phenotype” means any characteristic of an organism that is alu:tlsllznv:/%eg? T@:g‘; ?Rg 2419 Gs'ztl4§f&7()1RsS4$(|):E;>/\/l§‘1es 1990, f. & cert. ef. 1-29-90; FWC 2
determined by the organism’s genes, genotype and the environment. 1992, 1. 1-28-02, cert, ef. 2-1-92; FWC 37-1992, f. 5-20-92, cert, ef. 6-1-92; FWC 15-1997,

(41) “Policy” means mandatory direction or constraints that provide f. & cert. ef. 3-10-97; DFW 131-2002, f. & cert. ef. 11-22-02
the framework for Department programs.
(42) “Population” means a group of fish originating and reproducing 635-007-0502
in a particular area at a particular time which do not interbreed to any subPurpose of the Native Fish Conservation Policy
stantial degree with any other group reproducing in a different area or in the (1) The purpose of this policy is to ensure the conservation and recov-
same area at a different time. ery of native fish in Oregon. The policy focuses on naturally produced
(43) “Population fragmentation” means the process by which natural native fish. This focus is because naturally produced native fish are the pri-
or human-caused events cause a single, large breeding population to be bnmary basis for Endangered Species Act (ESA) delisting decisions and the

ken up into two or more smaller new breeding populations. foundation for long-term sustainability of native species and hatchery pro-
(44) “Presmolt” means a juvenile anadromous fish which has fed andgrams. Conservation of hatchery produced native fish is also important to
reared but is not yet a smolt. maintain opportunities for fisheries and aid conservation of naturally pro-
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duced fish. The Hatchery Management Policy describes conservation of (a) Give priority to management actions that address and help reme-
hatchery produced native fish. dy the primary factors of decline (i.e. limiting factors);
(2) The intent of the Native Fish Conservation Policy is to provide a (b) Consider economic effects required by ORS 183.335(2)(b)(E);
basis for managing hatcheries, fisheries, habitat, predators, competitorand
and pathogens in balance with sustainable production of naturally produced (c) Consider the potential for success.
native fish. The policy has three areas of emphasis. The first is defensive to ~ (6) The Department shall manage for sustainability of naturally pro-
ensure the avoidance of serious depletion of native fish. The second is mor@uced native fish at the level of the species management unit. In develop-
proactive to restore and maintain native fish at levels providing ecologicaling sustainability standards, the Department shall:
and societal benefits. The third ensures that, consistent with native fish con- (a) Incorporate the importance of population structure within each
servation, opportunities for fisheries and other societal resource uses argpecies management unit, and
not unnecessarily constrained. This approach will allow Oregon to play a (b) Base the sustainability standards on biological attributes directly
vital role in the recovery of ESA listed species and the prevention of futurerelated to species performance, as described in OAR 635-007-0505(6).
listings. (7) When faced with scientific uncertainty concerning fish manage-
(3) The policy embraces the case-by-case application of a wide rangenent, including status assessments and the effectiveness of recovery strate-
of conservation and utilization strategies tailored to individual watershedsgies, the Department shall proceed with precautionary strategies scaled to
and situations. Policy implementation will likely illustrate a variety of man- the conservation risk. Less precautionary strategies may be allowed if:
agement approaches across the landscape, such as areas focused on hatch- (a) The Department determines that monitoring, evaluation and
ery programs complemented with areas where hatchery influences areesponsive management will keep biological risks within acceptable limits,

avoided. or

(4) The policy shall be implemented through conservation plans. (b) The Department implements specific research to address manage-
Plans shall be developed in collaboration with management partners anchent uncertainties.
the public, and will identify the desired and existing status of native fish, (8) The Department shall manage nonnative fish and hatchery based

key limiting factors, management options to address these factors, andisheries to optimize user benefits consistent with conservation of naturally
monitoring required to evaluate success. The Oregon Plan for Salmon androduced native fish species.
Watersheds, as well as other local and regional forums, shall provide the Stat. Auth.: ORS 496.012 & ORS 496.138

: : P Stats. Implemented: ORS 496.171, ORS 496.172, ORS 496.176, ORS 496.182, ORS
context for development, implementation and coordination of these plans. 496.430, ORS 496.435, ORS 496.445, ORS 496.450, ORS 496.455

Existing rules shall guide management until conservation plans are com- Hist.: DFW 131-2002, f. & cert. ef. 11-22-02
pleted.
Stat. Auth.: ORS 496.012 & ORS 496.138 635-007-0505

Stats. Implemented: ORS 496.171, ORS 496.172, ORS 496.176, ORS 496.182, OR

496.430, ORS 496.435, ORS 496.445, ORS 496.450, ORS 496.455 Smplementing the Native Fish Conservation Policy

Hist.: DEW 131-2002, f. & cert. ef. 11-22-02 (1) Conservation Plans: The Native Fish Conservation Policy shall be
implemented primarily through conservation plans developed for individ-

635-007-0503 ual species management units and adopted by the Commission.

Native Fish Conservation Policy Goals Conservation plans shall illustrate a range of options for recovery strate-

(1) Prevent the serious depletion of any native fish species by pro-gies, fisheries and the responsible use of hatchery produced fish and may
tecting natural ecological communities, conserving genetic resources, maninclude subbasin plans, NOAA Fisheries recovery plans, and other plans
aging consumptive and nonconsumptive fisheries, and using hatcheriethat address the elements contained in subsections (5), (6), (7), and (8) of
responsibly so that naturally produced native fish are sustainable. this rule.

(2) Maintain and restore naturally produced native fish species, tak- (2) Conservation plans shall be based on the concept that locally
ing full advantage of the productive capacity of natural habitats, in order toadapted populations provide the best foundation for maintaining and restor-
provide substantial ecological, economic, and cultural benefits to the citi-ing sustainable naturally produced native fish.
zens of Oregon. (3) Planning and implementation shall proceed incrementally, consis-

(3) Foster and sustain opportunities for sport, commercial, and tribaltent with available funding, according to priorities established by the
fishers consistent with the conservation of naturally produced native fishDepartment with collaboration and input from affected tribal governments,

and responsible use of hatcheries. management partners, and the public. The Department shall place highest
Stat. A“‘h‘il ORS 4%?-012&0% 496.138 SEriority on developing conservation plans for species management units
Stats. Implemented: ORS 496.17L, ORS 496.172, ORS 496.176, ORS 496.182, ORS,4ving one or more of the following characteristics:

496.430, ORS 496.435, ORS 496.445, ORS 496.450, ORS 496.455

Hist.: DFW 131-2002, f. & cert. ef. 11-22-02 (a) Contain fish that are listed under the federal or state Endangered
Species Act or as a state sensitive species or contain naturally produced
635-007-0504 native fish populations that demonstrate continued decline or extirpation
Key Elements of Native Fish Conservation Policy from a significant portion of their range;
(1) Naturally produced fish are foundational to the long-term sustain- (b) Contain new hatchery programs or existing hatchery programs

ability of native fish species, hatchery programs, and fisheries in Oregonthat need substantial change;

Therefore, conservation of naturally produced native fish species in the (c) Have high public interest or economic or other impact on the local

geographic areas to which they are indigenous is the Department’s princicommunity; or

pal obligation for fish management. (d) Where the Departmental resources available for the planning and
(2) The Native Fish Conservation Policy applies to all geographic implementation efforts will likely lead to a significant increase in naturally

areas within the State’s jurisdiction. produced native fish.
(3) The Department shall manage native fish to meet the following (4) The Department shall develop and maintain a statewide list of

objectives: species management units and their constituent populations, including
(a) To maintain and restore sustainable naturally produced native fisrappropriate hatchery produced fish, for native fish belonging to the genus

species living and reproducing successfully in their natural environments; Oncorhynchus. Lists for other taxonomic groups will be developed as pri-
(b) To provide recreational, commercial, cultural, and aesthetic bene-oritized pursuant to subsection (3) of this rule.

fits of optimum native fish populations to present and future citizens; and (5) Plan Contents: Native fish conservation plans will address the fol-
(c) To contribute benefits to their ecosystem such as carcass nutrient®wing elements:

and food for other species. (a) Identification of the species management unit and constituent pop-
(4) Hatcheries shall be used responsibly to help achieve the goals ofilations pursuant to subsection (4) of this rule;

this policy. The Hatchery Management Policy describes the hatchery tool (b) Description of the desired biological status relative to biological

and its range of applications, as well as additional guidance concerning thattributes contained in subsection (6) of this rule;

conservation and management of native hatchery produced fish. Other tools ~ (c) Description of current status relative to biological attributes con-

include but are not limited to the management of habitat, harvest, competitained in subsection (6) of this rule;

tors, predators, and fish health. (d) An assessment of the primary factors causing the gap between cur-
(5) In restoring naturally produced native fish, and when weighing rent and desired status, if there is a gap, and identify factors that can be
options for conservation action, the Department shall generally: managed;
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(e) A description of the short- and long-term management strategiesand plans by other state and federal regulatory agencies and tribes that sup-

most likely to address the primary limiting factors; ports a unified conservation effort.
(f) A description of monitoring, evaluation, and research necessary to g:a: Allﬁh-il ORSt“zﬁ-%le S& ?9%51‘7‘26-%)%88 196.172. ORS 496.176. ORS 496,182 ORS
. . . e L ats. Implemented: . s . s . s . )
gauge the success of corrective strategies and re;olve uncertainties; 496.430, ORS 496.435, ORS 496.445, ORS 496.450, ORS 496.455
(g) A process for modifying corrective strategies based upon the mon- Hist.: DFW 131-2002, f. & cert. ef. 11-22-02

itoring, evaluation and research results;

(h) Measurable criteria indicating significant deterioration in status, 635-007-0506
triggering plan modification to begin or expand recovery actions; Education and Training

(i) Annual and long-term reporting requirements necessary to docu- (1) The Department shall develop a training curriculum for staff,
ment data, departures from the plan, and evaluations necessary for adaptig@@mmissioners, management partners, and the public that focuses on the
management, in a format available to the public; Native Fish Conservation Policy and its implementation.

(i) A description of potential impacts to other native fish species. (2) Training shall be provided as deemed appropriate by the Director.

(6) Measurable Criteria: Each native fish conservation plan shall g;:::sALllrt:glngeiti%goOléS& ?9%51‘7191)6‘(1)355 496.172, ORS 496.176, ORS 496.182, ORS
include specific, measurable criteria of species performance. Depending 496 430, ORS 496.435, ORS 496.445, ORS 496.450, ORS 496.455 -
upon available information, criteria will be developed for the following pri- Hist.: DFW 131-2002, f. & cert. ef. 11-22-02
mary biological attributes: esescsccee

(a) Distribution of populations within unit; Adm. Order No.: DFW 132-2002(Temp)

(b) Adult fish abundance for constituent populations; . . ]
(c) Within and among population diversity; Filed with Sec. of State11-25-2002

(d) Population connectivity; Certified to be Effective: 11-25-02 thru 1-31-03
(e) Survival rate to each critical life history stage; Notice Publication Date:
(f) Standardized rate of population growth for constituent natural pop- Rules Amended:635-005-0045
ulations; Subject: Amend rule to delay the season opening date of the Ore-
(g) Forecast likelihood of species management unit persistence in thggon 2002-2003 crab season until December 10, 2002 for that portion
near and long terms. of the Oregon ocean commercial Dungeness crab fishery north of 42

(7) Conservation plans shall also contain secondary criteria such aYegrees 57’ (just north of Cape Blanco) to the OR/WA border. This

migration timing, spawn timing, age structure, sex ratios, stray rates, habiﬁ”ng reflects technical changes to the temporary rule filed Novem-
tat complexity, artificial barriers, and harvest rates. These secondary criteb{_:‘r 15, 2002, to further clarify intent

ria shall be used to help assess and link the effectiveness of manageme, ! -
actions to address limiting factors as they affect the primary biological ﬂules Coordinator: Mike Lueck—(503) 872-5272, ext 5447
attributes described in subsection (6). 635-005-0045

s e o o, e oo ayasCiosed Season i Pacifc Ocean and Columa Rver
p ' g Y Tep 9 pop ’ 9 Sp (1) In addition to any closures described in Section 3, it is unlawful to

management unit borders, the Department shaII'. U . take, land or possess Dungeness crab for commercial purposes from the
(a). Use the most up-to-date and reliable .Sc'e.nt'f'c information a.md' 8Spacific Ocean or Columbia River from August 15 through November 30.
app_roprlate.z, convene an ad hoc team of scientists for collaboration and (2) Itis unlawful prior to January 1, pursuant to a fishery described in
assistance, - . . . L %3)(61), or January 10, pursuant to a fishery described in (3)(b), to land or to
. (.b) Solicit the_as_5|stance and independent peer review by sqennst eceive, or to buy, Dungeness crab from a vessel that has not been certified
including but not limited to the Independent Multidisciplinary Science by officials of the State of Oregon, Washington, or California to have been

Team and university fishery management programs; and free of Dungeness crab on November 30, as specified in section (3)(a), or
(c) Seek input and involvement from appropriate tribal, state, local, hocember 9. as specified in section (3)(b) of this rule
and federal management partners, university programs, and the public. ) Deléy of Season Openings: '

Affected tribal governments shall be consulted in the development and (a) From 42 degrees 57’ N. Lat. (just north of Cape Blanco near the

implementation of conservation plans. _ _ mouth of Floras Creek) south to the Oregon/California border is open at
(9) Interim Measures: Until an individual conservation plan is com- 15.01 a.m. December 1, 2002.

pleted for a species management unit, the Department shall continue to (b) From 42 degrees 57 N. Lat. (just north of Cape Blanco near the
manage native fish in that unit according to existing statutes, administrativey,qoth "of Floras Creek) to the Oregon/Washington border is closed
rules, Commission directives and binding agreements. In addition, thepecember 1, 2002 through December 9, 2002. The closed area will open at
Department shall manage such populations in a manner that will avoidj2:01 a.m. on December 10, 2002.
addition of new species to the State “Sensitive Species” list. Development (4)(a) The Director shall adopt rules identifying the boundary. The
of conservation plans shall be governed by this Native Fish Conservatiothoundary shall take into account the existence of traditional fishing pat-
Policy. Implementation of those plans shall be as specified in the plan.  {grns;
) (10) The Department shall review existing administrative rules relat- (b) Vessels electing to fish south of 42 degrees 57’ N. Lat., but north
ing to fish conservation and management to determine their consistencyf Sonoma County, California, with a December 1, 2002 opening date, as
with the Native Fish Conservation Policy. Based on this review, staff shallpoted in (3)(a), may not fish in an area with the delayed opening date north
recommend areas for consolidation, change or removal to the Commissiorpf 42 degrees 57’ N. Lat. within the first 30 days of the delayed opening
Recommendations shall also include interim criteria for native fish without gate:
conservation plans. These interim criteria will be used to help gauge the sta-  (¢) For the first 30 days of a fishing zone season, vessels electing to
tus and conservation risks for native fish and trigger appropriate managefish an area shall be certified by officials of the State of Oregon,
ment actions. Interested management partners and the public shall be coyashington or California to have been free of Dungeness crab on the day
sulted in this process. immediately prior to the opening day of the selected fishing area. At the
(11) Status Reports: The Department shall prepare and present to theme of vessel inspection, the vessel operator shall certify the vessel has not
Commission an Oregon native fish species status report at timely intervalgeen used to take crab in the selected fishing area.
adequate to track progress, or at the request of the Commission or Director.  (5) Upon a determination by the Department that catch in Oregon’s
This report shall include: . o ‘ Pacific Ocean Dungeness crab fishery after May 31 is greater than ten per-
(a) Identification of all existing native fish conservation plans; cent of the catch in the previous December 1 through May 31 period, the
(b) Status assessments addressing biological attributes related t®ish and Wildlife Director shall adopt a temporary rule closing the com-
species performance as described in subsection (6) of this rule and theercial season until the following December 1.
methods and assumptions used to make these assessments, including those Stat. Auth.: ORS 506.119

el A s . Stats. Implemented: ORS 506.129
used because °f. missing or |n_suﬁ|C|ent dat‘a, and . . Hist.: FC 246, f. 5-5-72, ef. 5-15-72; FC 285(74-20), f. 11-27-74, ef. 12-25-74; FC 293(75-
(c) Appropriate modifications to the list of populations and species 6), f. 6-23-75, ef. 7-11-75; FWC 30, 1. & ef. 11-28-75; FWC 132, f. & ef. 8-4-77; FWC 30-
management units, and additional research needs. 1985, f. 6-27-1985, ef. 7-1-85, Renumbered from 625-010-0155, Renumbered from 635-036-
(12) Cooperative Recovery Planning: In implementing the Native 0125, FWC 56-1982, f. & ef. 8-27-82; FWC 13-1983, f. & ef. 3-24-83; FWC 30-
Fish Conservation Policy and consistent with the Oregon Plan. the 1983(Temp), f. & ef. 8-31-83; FWC 11-1984, f. 3-30-84, ef. 9-16-84, except section (1) per
Is : y 9 L FWC 45-1984, . & ef. 8-30-84; FWC 30-1985, . 6-27-85, ef. 7-1-85; FWC 78-1986(Temp),
Department will encourage the development of complementary policies f. & ef. 12-1-86; FWC 36-1987, f. & ef. 7-1-87; FWC 97-1987(Temp), f. & ef. 11-17-87;
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FWC 102-1988, f. 11-20-88, cert. ef. 12-29-88; FWC 119-1989(Temp), f. 11-29-89, cert. ef. Department of Forestry
12-1-89; FWC 135-1991(Temp), f. 12-10-91, cert. ef. 12-11-91; FWC 136-1991(Temp), f. & Chaoter 629
cert. ef. 12-19-91; FWC 112-1992, f. 10-26-92, cert. ef. 11-1-92; FWC 70-1993, f. 11-9-93, Chapter 629

cert. f. 11-11-93; FWC 88-1994(Temp), f. 11-30-94, cert. ef. 12-1-94; FWC 89-1994(Temp),

f. & cert. ef. 12-1-94; FWC 89-1995(Temp), f. 11-28-95, cert. ef. 12-1-95; Fwc 1- Adm. Order No.: DOF 12-2002
1996(Temp), f. 1-11-96, cert. ef. 1-13-96; DFW 51-1998(Temp), f. 6-29-98, cert. ef. 7-1-98 Filed with Sec. of State12-9-2002
thru 9-15-98; DFW 54-1998(Temp), f. & cert. ef. 7-24-98 thru 9-15-98; DFW 40-1999, f. & o e

cert. ef. 5-26-99; DFW 70-2000, f. & cert. ef. 10-23-00; DFW 77-2000(Temp), f. 11-27-00, Certified to be Effective: 1-1-03
cert. ef. 12-1-00 thru 12-14-00; DFW 39-2002, f. & cert. ef. 4-26-02; DFW 128-2002(Temp), Notice Publication Date:12-1-02

f. & cert. ef. 11-15- -31-03; - ,f . ef. 11-20- -31- .

LIS L5 03 DW 125 2002t f 12002 U131 s AdOpted:629-625-0700, 629-630-0150
Rules Amended:629-606-0200, 629-606-0600, 629-625-0100, 629-
625-0200, 629-625-0310, 629-625-0330, 629-625-0600, 629-630-

ececccccos

Adm. Order No.: DFW 133-2002(Temp) 0100, 629-630-0500

F|Ieo_l .W'th Sec. of State12-6-2002 Subject: Adopt: OAR 629-625-0700: Requires operators to use
Certified to be Effective: 12-6-02 thru 1-31-03 durable surfacing around streams on wet season used roads and to
Notice Publication Date: cease active road use if hauling results in high turbidity in Type F or
Rules Amended:635-005-0045 Type D streams; OAR 630-0150 Describes practices for ground-
Rules Suspended635-005-0045(T) based yarding on steep slopes.

Subject: Amends the temporary rule effective November 25, 2002,  aAmend: OAR 629-606-0200 Clarifies terminology consistent
to delete the “30 day delay” provision (former subsection (4)(b)) that,ith landslide and public safety rules; OAR 629-606-0600 Clarifies
for 30 days, prevented commercial crab fishing vessels subject to gsrminology consistent with landslide and public safety rules; OAR
December 1 commercial harvest opening date south of Floras Cr. (4825-625-0100 Clarifies terminology consistent with landslide and
S7'N. Lat.), from moving north of Floras Cr. when the northern area puplic safety rules; OAR 629-625-0200 Clarifies terminology con-
opens to commercial harvest on December 10. sistent with landslide and public safety rules; OAR 629-625-0310
Rules Coordinator: Mike Lueck—(503) 872-5272, ext. 5447 Clarifies terminology consistent with landslide and public safety
rules; OAR 629-625-0330 Clarifies terminology consistent with
Closed Season in Pacific Ocean and Columbia River landslide and public safety rules; OAR 629-625-0600 Requires oper-
(1) In addition to any closures described in Section 3pitiswiulto ators to upgrade dramage on active roads in operations areas if need-
take, land or possess Dungeness crab for commercial purposes from trfed to protect water quality; OAR 629-630-0100 Removes 35 percent
Pacific Ocean or Columbia River from August 15 through November 30. as steep slope threshold; OAR 629-630-0500 Adds purpose state-
(2) It isunlawfulprior to January 1, pursuant to a fishery described in ment, clarifies identification of high landslide hazard locations, and
(3)(a), or January 10, pursuant to a fishery described in (3)(b), to land or tglaces current practices into one rule.
receive, or to buy, Dungeness crab from a vessel that has not been certififules Coordinator: Gayle Birch—(503) 945-7210
by officials of the State of Oregon, Washington, or California to have been
free of Dungeness crab on November 30, as specified in section (3)(a), 0629-606-0200
December 9, as specified in section (3)(b) of this rule. Developing a Stewardship Plan
(3) Delay of Season Openings: (1) Alandowner may develop a stewardship plan in cooperation with
(a) From 42 degrees 57’ N. Lat. (just north of Cape Blanco near thethe State Forester. The plan shall include maps, aerial photographs, or other
mouth of Floras Creek) south to the Oregon/California border is open atvisual aids as requested by the State Forester.
12:01 a.m. December 1, 2002. (2) The stewardship plan should generally describe:
(b) From 42 degrees 57’ N. Lat. (just north of Cape Blanco near the (a) The landowner’s management objectives relevant to the purposes
mouth of Floras Creek) to the Oregon/Washington border is closedof the Forest Practices Act;
December 1, 2002 through December 9, 2002. The closed area will open at  (b) The legal descriptions for the ownership covered by the plan;
12:01 a.m. on December 10, 2002. (c) The topography and unique soil characteristics or other geologic
(4)(a) The Director shall adopt rules identifying the boundary. The features that should be considered when planning road construction or tim-
boundary shall take into account the existence of traditional fishing pat-ber harvest;

635-005-0045

terns; (d) Road systems;
(b) For the first 30 days of a fishing zone season, vessels electing to () Forest vegetation types; and
fish an area shall be certified by officials of the State of Oregon, (f) Scenic highways, as listed in ORS 527.755(1)(a) and (b), that cross

Washington or California to have been free of Dungeness crab on the da@" abut the property. . ) ]
immediately prior to the opening day of the selected fishing area. At the (3) The stewardship plan shall include known inventories of:
time of vessel inspection, the vessel operator shall certify the vessel has not ~ (8) Streams, lakes and other waters of the state;
been used to take crab in the selected fishing area. (b) High landslide hazard locations; _
(5) Upon a determination by the Department that catch in Oregon’s (c) Road-related problems that could adversely affect water quality or
Pacific Ocean Dungeness crab fishery after May 31 is greater than ten pefil Productivity; and

; ; ; d) Specific sites or resource sites that are inventoried and protected
cent of the catch in the previous December 1 through May 31 period, the ( .
Fish and Wildlife Director shall adopt a temporary rule closing the com- under ORS 527.710(3)(a) and OAR 629-665-0000 to 0300, or that are list-

mercial season until the following December 1. e_d under‘ OAR 629-605-0170(1)_. Examples of these_ sites include sensitive
Stat. Auth.: ORS 506.119 bird nesting, roosting and watering sites, resource sites used by threatened
Stats. Implemented: ORS 506.129 and endangered fish and wildlife species, or significant wetlands. The spe-
S;SE-ZGFSBZ;‘? f-f 555;27' ;f-F \5/\-,%:5-322?ng 2351(17‘;-5%f-nggz“~fe;1%-285;l7‘7‘?7F§ V5§33f(7)5- cific locations of resource sites used by threatened or endangered species

, f. 6-23-75, ef. 7-11-75; , f. & ef. 11-28-75; , . & ef. 8-4-77; - : : : :

1985, 1. 6-27-1985, ef. 7-1-85, Renumbered from 625.010-0155, Renumbered from 635-036-40 N0t Neéed to be disclosed in the stewardship plan, but may instead be ref-
0125: FWC 56-1982, f. & ef. 8-27-82; FWC 13-1983, f. & ef. 3-24-83; FWC 39- erenced in confidential Fiocuments held by the State Fores_ter.
1983(Temp), f. & ef. 8-31-83; FWC 11-1984, f. 3-30-84, ef. 9-16-84, except section (1) per (4) The stewardship plan shall describe the prescriptions or alternate
FWC 45-1984, f. & ef. 8-30-84; FWC 30-1985, f. 6-27-85, ef. 7-1-85; FWC 78-1986(Temp), practices needed to protect the resources inventoried in section (3) of this

f. & ef. 12-1-86; FWC 36-1987, f. & ef. 7-1-87; FWC 97-1987(Temp), f. & ef. 11-17-87; ) - L h - S
FWC 102-1988, 1. 11-20-88, cert. ef. 12-29-88; FWC 119-1989(Temp), f. 11-26-89, cert. ef. rule for operating practices not explicitly described in existing statue and

12-1-89; FWC 135-1991(Temp), f. 12-10-91, cert. ef. 12-11-91;: FWC 136-1991(Temp), f. & fules, including appropriate site-specific consultation with the State
cert. ef. 12-19-91; FWC 112-1992, f. 10-26-92, cert. ef. 11-1-92; FWC 70-1993, f. 11-9-93, Forester.
cert. ef. 11-11-93; FWC 88-1994(Temp), . 11-30-94, cert. ef. 12-1-94; FWC 89-1994(Temp), (5) When inventories of the resources listed in section (3) of this rule

f. & cert. ef. 12-1-94; FWC 89-1995(Temp), f. 11-28-95, cert. ef. 12-1-95; FWC 1- . lete. th I hall d ibe h th it ill be identified d
1996(Temp), f. 1-11-96, cert. ef. 1-13-96; DFW 51-1998(Temp), f. 6-29-98, cert. ef. 7-1-08 ar€ INCOMPIEtE, the plan shall describe how those sites will be identified an

thru 9-15-98; DFW 54-1998(Temp), f. & cert. ef. 7-24-98 thru 9-15-98; DFW 40-1999, f. & protected prior to conduct of operations affecting the sites.
cert. ef. 5-26-99; DFW 70-2000, f. & cert. ef. 10-23-00; DFW 77-2000(Temp), f. 11-27-00, (6) The stewardship plan shall describe the administrative and techni-
cert. ef. 12-1-00 thru 12-14-00; DFW 39-2002, f. & cert. ef. 4-26-02; DFW 128-2002(Temp), 4| resources available to the landowner

f. & cert, ef. 11-15-02 thru 1-31-03; DFW 129-2002(Temp), f. & cert. ef. 11-20-02 thru 1-31- . ; . .
03; DFW 132-2002(Temp), f. & cert. ef. 11-25-02 thru 1-31-03 (Suspended by DFW 133- (7) If high landslide hazard locations are present in the area covered

2002(Temp)); DFW 133-2002(Temp), f. & cert. ef. 12-6-02 thru 1-31-03 by the stewardship plan, the landowner shall include a summary of the
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engineering and geotechnical expertise that will be applied to making deci- (b) Conducting machine activity in Type F or Type D streams, lakes
sions regarding harvesting, road design, construction, and maintenance oor significant wetlands; or
or near those sites. (c) Constructing roads in riparian management areas.
Stat. Auth.: ORS 527.710(2) (3) Operators shall obtain prior approval from the State Forester
ati:ttf'gg‘;'?fgggd'f O&RCSe32;63?{22,93%50?:2:{.27_23082 OleSZ_SQZ_S.; i‘e‘n of 1.1.03 before constructing roads on high landslide hazard locations. Operators
w o ' n o and the State Forester shall share responsibility to identify high landslide
629-606-0600 hazard locations and to determine if there is public safety exposure from
Stewardship Agreement shallow, rapidly moving landslides using methods described in OAR 629-

(1) When the State Forester approves a stewardship plan, the Sta23-0000 through 0300. If there is public safety exposure, then the prac-
Forester and the landowner shall jointly draft a proposed stewardshigices described in OAR 629-623-0400 through 0800 shall also apply.
agreement. (4) Operators shall obtain written prior approval from the State

(2) The proposed stewardship agreement shall include the name of thEorester of a written plan, as described in OAR 629-625-0320(1)(b)(B).
landowner, the person primarily responsible for administering the stewardefore constructing any stream crossing fill over 15 feet deep.
ship plan, the planned frequency of audits, and the duration of the agree- (5) In addition to the requirements of the water protection rules, oper-
ment. ators shall obtain prior approval from the State Forester before placing

(3) The stewardship agreement shall include the landowner’s com-woody debris or boulders in stream channels for stream enhancement.
mitment to: Stat. Auth.: ORS 527.710(2)

. i i Stats. Implemented: ORS 527.630(3), ORS 527.765 and ORS 527.714
(a) Follow the stewardship plan and comply with forest practice rules Hist.: FB 9-1996, f. 12-2-96, cert. ef. 1-1-97; DOF 12-2002, f. 12-9-02 cert. ef. 1-1-03

and statutes in effect during the life of the plan;
(b) Stay current with changes to forest practice rules and statutes; 629-625-0200
(c) Maintain adequate staffing to oversee operations and ensure comRoad Location

pliance with the stewardship plan; (1) The purpose of this rule is to ensure roads are located where
(d) Seek appropriate technical assistance from internal or externapotential impacts to waters of the state are minimized.

sources when dealing with special resource protection issues; (2) When locating roads, operators shall designate road locations
(e) Update the resource inventories described in OAR 629-606-which minimize the risk of materials entering waters of the state and mini-

0200(3) as new information becomes known; mize disturbance to channels, lakes, wetlands and floodplains.

() Report to the State Forester any activity that results in resource (3) Operators shall avoid locating roads on steep slopes, slide areas,
damage, along with a written description of the time of discovery, the causehigh landslide hazard locations, and in wetlands, riparian management

of the damage, and the repairs made or in progress; areas, channels or floodplains where viable alternatives exist.
(g) Allow audits and assist with the process, as appropriate; and (4) Operators shall minimize the number of stream crossings.
(h) Allow the State Forester to inspect any active or inactive opera- (5) To reduce the duplication of road systems and associated ground
tion. disturbance, operators shall make use of existing roads where practical.
(4) The stewardship agreement shall include the State Forester’'s comWhere roads traverse land in another ownership and will adequately serve
mitment to: the operation, investigate options for using those roads before constructing
(a) Notify the landowner of changed forest practice rules and statutespew rsoadAs. . ORS 52771002
W) Tra|n the landowner in forest practice rules, statutes and technical S:::;s. Il:rap.l;emented: 6R5(5)27.630(3), ORS 527 765 & ORS 527 714
guidance; ) ) ) o Hist.: FB 9-1996, f. 12-2-96, cert. ef. 1-1-97; DOF 12-2002, f. 12-9-02 cert. ef. 1-1-03
(c) Provide updated information on the resource inventories in OAR
629-606-0200(3); 629-625-0310
(d) Provide consultation related to alternate practices, high landslideRoad Prism
hazard locations and complex operations, as available; and (1) Operators shall use variable grades and alignments to avoid less
(e) Seek appropriate technical assistance from other agencies whesuitable terrain so that the road prism is the least disturbing to protected
dealing with special resource protection issues. resources, avoids steep sidehill areas, wet areas and potentially unstable
(5) The stewardship agreement shall address the modification, appliareas as safe, effective vehicle use requirements allow.
cation, or waiver of: (2) Operators shall end-haul excess material from steep slopes or high
(a) Written plans under ORS 527.670(3) and OAR 629-605-0170;  landslide hazard locations where needed to prevent landslides.
(b) Fifteen-day waiting periods under OAR 629-605-0150(1) follow- (3) Operators shall design roads no wider than necessary to accom-
ing notification, except as provided by ORS 527.670(9) for aerial chemicalmodate the anticipated use.
applications; (4) Operators shall design cut and fill slopes to minimize the risk of
(c) Prior approval for individual practices; landslides.
(d) Pre-operation, operation or post-operation inspections normally (5) Operators shall stabilize road fills as needed to prevent fill failure
performed by the State Forester; and subsequent damage to waters of the state using compaction, buttress-
(e) Notification consistent with OAR 629-605-0140 and 629-605- ing, subsurface drainage, rock facing or other effective means.
0150: and Stat. Auth.: ORS 527.710(2)
(0 Other administrative rules and statutes relted to notfication,such 54 IBmeNed OR 22160 QRS LIS ORO I L
as for fire protection, taxation, safety, water withdrawals, or public sub-

scriptions. 629-625-0330
(6) Landowners may have active operations on lands that are part oprainage

a proposed stewardship agreement. If so, the stewardship agreement shall (1) The purpose of this rule is to provide a drainage system on new
address forest practice rule and statute administration on those operationgq reconstructed roads that minimizes alteration of stream channels and

when the stewardship agreement is finalized. the risk of sediment delivery to waters of the state. Drainage structures
g:;.sAll:;gllegw':elfts;?gég(é)ﬂ.630(3), ORS 527.765 and ORS 527.714 s_hould be located bas_ed on the priorit_y listed below. When there is a con-
Hist.: DOF 3-1999, f. & cert. ef. 7-13-99; DOF 12-2002, f. 12-9-02 cert. ef. 1-1-03 flict between the requirements of sections (2) through (6) of this rule, the
lowest numbered section takes precedence, and the later-numbered and
629-625-0100 conflicting section shall not be implemented.
Prior Approval (2) Operators shall not concentrate road drainage water into head-

(1) Aproperly located, designed, and constructed road greatly reducesvalls, slide areas, high landslide hazard locations, or steep erodible fill-
potential impacts to water quality, forest productivity, fish, and wildlife slopes.
habitat. To prevent improperly located, designed, or constructed roads, (3) Operators shall not divert water from stream channels into road-
prior approval of the State Forester is required in the sections listed belowside ditches.

(2) In addition to the requirements of the water protection rules, oper- (4) Operators shall install dips, water bars, or cross drainage culverts
ators shall obtain prior approval from the State Forester before: above and away from stream crossings so that road drainage water may be

(a) Constructing a road where there is an apparent risk of road-generfiltered before entering waters of the state.
ated materials entering waters of the state from direct placement, rolling, (5) Operators shall provide drainage when roads cross or expose
falling, blasting, landslide or debris flow; springs, seeps, or wet areas.
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(6) Operators shall provide a drainage system using grade reversals, (4) Operators shall locate skid trails on stable areas so as to minimize
surface sloping, ditches, culverts and/or waterbars as necessary to minimizée risk of material entering waters of the state.

development of gully erosion of the road prism or slopes below the road. (5) Operators shall avoid excavating skid trails on slumps or slides.
giai Aluth.l: 0R5t5§7gég(§)2 7.630(3), ORS 527,765 & ORS 527,714 (6) Operators shall limit cable logging to uphill yarding whenever
ats. Implemented: B ' . . N . . B
Hist.. FB 9-1096, f. 12-2.96, cert, ef, 1-1-97: DOF 12-2002, f. 12.9-02 cert, ef. 1-1-03 practical. When down_hlll ca_bl_e _yardlng_ is necessary, operators shall use a
layout and system which minimizes soil displacement.
ey Stat. Auth.: ORS 527.710(2)
629-625-0600 Stats. Implemented: ORS 527.630(3), ORS 527.765 & ORS 527.714
Road Maintenance ] ) ] ] ) Hist.: FB 9-1996, f. 12-2-96, cert. ef. 1-1-97; DOF 12-2002, f. 12-9-02 cert. ef. 1-1-03
(1) The purpose of this rule is to protect water quality by timely main-
tenance of all active and inactive roads. 629-630-0150

(2) Operators shall maintain active and inactive roads in a manner sufGround-Based Harvesting On Steep Or Erosion-Prone Slopes
ficient both to provide a stable surface and to keep the drainage system (1) The purpose of this rule is to reduce the potential for erosion from
operating as necessary to protect water quality. steep or erosion-prone slopes to enter waters of the state.
(3) Operators shall inspect and maintain culvert inlets and outlets, (2) Slopes over 60 percent are subject to the requirements of Sections
drainage structures and ditches before and during the rainy season as nq@) through (9) of this rule.
essary to diminish the likelihood of clogging and the possibility of (3) Slopes over 40 percent where soils consist of decomposed gran-
washouts. . . . ite-type materials, or other highly erodible materials as determined by the
(4) Operators shall provide effective road surface drainage, such asate Forester, are considered erosion-prone and subject to the requirements
water barring, surface crowning, constructing sediment barriers, or out-of Sections (4) through (9) of this rule.
sloping prior to the rainy and runoff seasons. - _ (4) Methods that avoid development of compacted or excavated trails
(5) When applying road oil or other surface stabilizing materials, 5 thepreferred alternative for operating on steep or erosion-prone slopes.
operators shall plan and conduct the operation in a manner as to Prevef o oneration will result in excavated or compacted skid trails, operators

entry of these materials into waters of the state. h ; .
. all apply sections (5) through (9) of this rule.
. (6.) In the Nor;hwe;t and S_outh_west Oregon Regions, operators shal? (5) If skid trails are located on steep or erosion-prone slopes, operators
maintain and repair active and inactive roads as needed to minimize dam-
hall locate them at least 100 feet from any stream channels.

age to waters of the state. This may include maintenance and repair of al h - . )
portions of the road prism during and after intense winter storms, as safe% . ©6) Operator§ shall Iocat_e skid trails where water can drain off the skid
ail and onto undisturbed soils.

weather, soil moisture and other considerations permit. ) ) .
(7) Operators shall place material removed from ditches in a stable (7) Skid trails shall not be located straight up and down steep or ero-

location sion prone slopes for a distance exceeding 100 feet unless effective

(8) In order to maintain fish passage through water crossing struc-drainage and sediment filtration can be achieved. )
tures, operators shall: (8) Operators shaII_ install effective cross ditches on all skid roads
() Maintain conditions at the structures so that passage of adult anéPcated on steep or erosion-prone slopes. o )
juvenile fish is not impaired during periods when fish movement normally (9) Operators shall limit the amount of ground with disturbed soils on
occurs. This standard is required only for roads constructed or reconstrucsSteep or erosion-prone slopes as described in Sections (2) and (3) of this
ed after September 1994, but is encouraged for all other roads; and rule to no more than ten percent of the steep or erosion-prone slopes with-
(b) As reasonably practicable, keep structures cleared of woody debrién the operation area.
and deposits of sediment that would impair fish passage. 32:?&'&;%233?;2 527.710(2) & 527.630(3)
(c) Other fish passage requirements under the authority of ORS Hist.: DOF 12-2002, . 12-9-02 cert, ef. 1-1-03
498.268 and 509.605 that are administered by other state agencies may be
applicable to water crossing structures, including those constructed beforg29-630-0500
September 1, 1994. Harvesting On High Landslide Hazard Locations
(9) Where needed to protect water quality, as directed by the State (1) The purpose of this rule is to prevent timber harvesting-related
Forester, operators shall place additional cross drainage structures on exisderious ground disturbance and drainage alterations on all high landslide
ing active roads within their ownership prior to hauling to meet the require- nazard locations, and to reference additional requirements when there is

ments of OAR 629-625-0330. public safety exposure below the high landslide hazard location.
Stat. Auth.: ORS 527.710(2) hall obtai ; |t the State E t
Stats. Implemented: ORS 527.630(3), ORS 527.765 & ORS 527.714 (2) Operators shall obtain prior approval from the State Forester
Hist.: FB 9-1996, f. 12-2-96, cert. ef. 1-1-97; DOF 12-2002, f. 12-9-02 cert. ef. 1-1-03 before conducting harvesting operations on high landslide hazard locations.
(3) Operators and the State Forester shall share responsibility to iden-
629-625-0700 tify high landslide hazard locations and to determine if there is public safe-
Wet Weather Road Use ty exposure from shallow, rapidly moving landslides using methods

(1) The purpose of this rule is to reduce delivery of fine sediment to described in OAR 629-623-0100 through 0300. If there is public safety
streams caused by the use of forest roads during wet periods that magxposure, then the practices described in OAR 629-623-0400 through 0800
adversely affect downstream water quality in Type F or Type D streams. shall also apply.

(2) Operators shall use durable surfacing or other effective measures (4) Operators shall not construct skid roads on high landslide hazard
that resist deep rutting or development of a layer of mud on top of the roadocations.
surface on road segments that drain directly to streams on active roads that  (5) Operators shall not operate ground-based equipment on high land-
will be used for log hauling during wet periods. slide hazard locations.

(3) Operators shall cease active road use where the surface is deeply  (6) Operators shall prevent deep or extensive ground disturbance on
rutted or covered by a layer of mud and where runoff from that road seg-igh landslide hazard locations during log felling and yarding operations.

ment is causing a visible increase in the turbidity of Type F or Type D Stat. Auth.: ORS 527.710(2)
Stats. Implemented: ORS 527.630(3), ORS 527.765 & ORS 527.714

strearsr:;aAﬁﬂToegg L;;t;gl%(bzc))ve and below the effects of the road. Hist. FB 9-1996, f. 12-2-96, cert. ef. 1-1-97; DOF 12-2002, f. 12-9-02 cert. ef. 1-1-03

Stats. Implemented: ORS 527.630(3), ORS 527.765 & ORS 527.714 ceescensce

Hist.: DOF 12-2002, f. 12-9-02 cert. ef. 1-1-03

Adm. Order No.: DOF 13-2002

629-630-0100 Filed with Sec. of State12-9-2002
Skidding and Yarding Practices Certified to be Effective: 1-1-03

(1) For each harvesting operation, operators shall select a loggindNotice Publication Date:12-1-02
method and type of equipment appropriate to the given slope, landscapgyjes Adopted: 629-623-0000, 629-623-0100, 629-623-0200,
and soil properties in order to minimize soil deterioration and to protectgo9_523.0250 629-623-0300. 629-623-0400. 629-623-0450. 629-

water quality. _ N _ - i - - - -
(2) Operators shall avoid ground-based yarding on unstable, wet, 0r6§300500, 629-623-0550, 629-623-0600, 629-623-0700, 629-623

easily compacted soils unless operations can be conducted without dama .
ing soil productivity through soil disturbance, compaction or erosion. Ul?S Amended:629-600-0100 _ )
(3) Operators shall locate skid trails where sidecasting is kept to aSubject: Adopt: OAR 629-623-0000 Gives rules a title and estab-

minimum. lishes the purpose of the landslide and public safety rules to reduce
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the risk of serious bodily injury or death caused by shallow, rapid-taken with the intent of generating income or profit; any activity in which

ly moving landslides that are directly related to forest practices; OARa landowner, operator or timber owner receives payment from a purchaser
629-623-0100 Describes how operators and the department wilpf forest products; any activity in which an operator or timber owner
screen operations where there may be a significant landslides arf§ceives payment or barter from a landowner for services that require noti-
public safety risk; OAR 629-623-0200 Exposure categories areflcatlon under OAR 629-605-0140; or any activity in which the landowner,
established by this rule in order to evaluate risk to persons from ra operator, or timber owner barters or exchanges forest products for goods or

idly moving landslides; OAR 629-623-0250 Describes evaluation ofzgggfiss‘;h's does not include firewood cutting or timber milling for per-

rap'd'Y mOV'_ng landslide transport potential (hO_W far dangerous (13) “Completion of the operation” means harvest activities have
landslides will travel); OAR 629-623-0300 Establishes general for- peen completed to the extent that the operation area will not be further dis-
est practices restriction levels for locations prone to shallow, rapid+urbed by those activities.

ly moving landslides; OAR 629-623-0400 Restricts timber harvest- (14) “Conflict” means resource site abandonment or reduced resource
ing if there is a high down slope public safety risk; OAR site productivity that the State Forester determines is a result of forest prac-
629-623-0450 Restricts road construction if there is a high downtices.

slope public safety risk; OAR 629-623-0500 Describes timber har- (15) “Debris torrent-prone streams” are designated by the State
vesting practices for locations with intermediate down slope publicForester to include channels and confining slopes that drain watersheds
safety risk; OAR 629-623-0550 Describes road construction prac-containing high landslide hazard locations that are of sufficient confine-
tices for locations with intermediate down slope public safety risk; Ment and channel gradient to allow shallow, rapid landslide movement.
OAR 629-623-0600 Describes protection measures for debris tor- (19 “DD‘?pa”tmert')t miar?s_t?ﬁ,oggﬂ” DepartTﬁ”t dc_’f FO{eSm]f' .
rent-prone stream channels; 629-623-0700 Requires operators to su}a—clu( ) "Diameter breast height” ( ) means the diameter of a tree

. . . oy ) . sive of the bark measured four and one-half feet above the ground on
mit a written plan for all operations with intermediate or high pub- 4 o uphill side of the tree.

lic safety risk; OAR 629-623-0800 Allows hazard mitigation and risk (18) “Domestic water use” means the use of water for human con-
reduction projects to reduce exposure category. ~_ sumption and other household human use.
Amend: OAR 629-600-0100 Removes definitions of high risk site (19) “Dying or recently dead tree” means a tree with less than ten per-

and high risk area; adds definitions of debris torrent-prone streanzent live crown or a standing tree which is dead, but has a sound root sys-
channels; exposure categories; further review area; high landslideem and has not lost its small limbs. Needles or leaves may still be attached
hazard location; landslide mitigation; shallow, rapidly moving land- to the tree.

slide; and Tyee Core Area. (20) “Estuary” means a body of water semi-enclosed by land and con-
Rules Coordinator: Gayle Birch—(503) 945-7210 nected with the open ocean within which saltwater is usually diluted by
freshwater derived from the land. “Estuary” includes all estuarine waters,

629-600-0100 tidelands, tidal marshes, and submerged lands extending upstream to the

Definitions head of tidewater. However, the Columbia River Estuary extends to the
As used in OAR chapter 629, divisions 605 through 669 and divisionswestern edge of Puget Island.

680 through 699, unless otherwise required by context: (21) “Exposure categories” are used to designate the likelihood of
(1) “Abandoned resource site” means a resource site that the Statpersons being present in structures or on public roads during periods when

Forester determines is not active. shallow, rapidly moving landslides may occur.

(2) “Active resource site” means a resource site that the State Forester  (22) “Filling” means the deposit by artificial means of any materials,
determines has been used in the recent past by a listed species. 'Recent pagjanic or inorganic.
shall be identified for each species in administrative rule. Resource sites (23) “Fish use” means inhabited at any time of the year by anadro-
that are lost or rendered not viable by natural causes are not considerafious or game fish species or fish that are listed as threatened or endangered
active. species under the federal or state endangered species acts.
(3) “Active roads” are roads currently being used or maintained for (24) “Fledging tree” means a tree or trees close to the nest which the
the purpose of removing commercial forest products. State Forester determines are regularly used by young birds to develop fly-
(4) “Alternate plan” means a written plan proposing practices or pro- jng skills.
tection standards different than those specified in rule. (25) “Foraging area” means an area (usually a body of water) where
(5) “Aguatic area” means the wetted area of streams, lakes and wetpg|q eagles concentrate their hunting activities.
lands up to the high water level. Oxbows _and side channels are included if (26) “Foraging perch” means a tree or other structure that overlooks
they are part of the flow channel or contain fresh water ponds. a portion of a foraging area and is habitually used by bald eagles as a van-
(6) “Artificial reforestation” means _res_tocl_(mg a site by planting trees tage point while hunting.
or throug“h the manu?I or mechanical distribution of seed_s. (27) “Forestland” means land which is used for the growing and har-
(7) "Basal area” means the area of the cross-section of a tree steMjggting of forest tree species, regardless of how the land is zoned or taxed

denveg fE%ZsEIB;éa credit’” means the credit aiven towards meetin theor how any state or local statutes, ordinances, rules or regulations are
) 9 9 applied.

live tree requirements within riparian management areas for placing mate- (28) “Free to grow” means the State Forester's determination that a

rial such as logs, rocks or rootwads in a stream, or conducting Othert ee or a stand of well distributed trees, of acceptable species and good
enhancement activities such as side channel creation or grazing exclosur ' p p 9

(9) “Bog” means a wetland that is characterized by the formation of orm, hag a high probabil_ity of remair_1ing or bec_oming vigorous, healthy,‘
peat soils and that supports specialized plant communities. A bog is nd dominant over undesired competing vegetation. For the purpose of this

hydrologically closed system without flowing water. It is usually saturated, defir_]ition, trees are _considered V\.’e" distributed if 80 percent or more of the
relatively acidic, and dominated by ground mosses, especially sphagnum?0rtion of the operation area subject to the reforestation requirements of the
A bog may be forested or non-forested and is distinguished from a swamﬂSUIes contains at least the minimum per acre tree stocking required by the

and a marsh by the dominance of mosses and the presence of extensive pE4gs for the site and not more than ten percent contains less than one-half
of the minimum per acre tree stocking required by the rules for the site.

deposits. ) :
(10) “Channel” is a distinct bed or banks scoured by water which (29) “Further review area” means an area of land that may be subject

serves to confine water and that periodically or continually contains flow- o rapidly moving landslides as mapped by the State Department of

ing water. Geology and Mineral Industries or as otherwise determined by the State

(11) “Chemicals” means and includes all classes of pesticides, such akorester.
herbicides, insecticides, rodenticides, fungicides, plant defoliants, plant  (30) “Geographic region” means large areas where similar combina-
desiccants, and plant regulators, as defined in ORS 634.006(8); fertilizersiions of climate, geomorphology, and potential natural vegetation occur,
as defined in ORS 633.310; petroleum products used as carriers; and cher@stablished for the purposes of implementing the water protection rules.

ical application adjuvants, such as surfactants, drift control additives, anti- (31) “High landslide hazard location” means a specific site that is sub-
foam agents, wetting agents, and spreading agents. ject to initiation of a shallow, rapidly moving landslide.
(12) “Commercial” means of or pertaining to the exchange or buying (32) “High water level” means the stage reached during the average

and selling of commodities or services. This includes any activity under-annual high flow. The “high water level” often corresponds with the edge
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of streamside terraces, a change in vegetation, or a change in soil or litter  (g) The development of an approved land use change after timber
characteristics. harvest activities have been completed and land use conversion activities

(33) “Hydrologic function” means soil, stream, wetland and riparian have commenced.
area properties related to the storage, timing, distribution, and circulation of (48) “Other wetland” means a wetland that is not a significant wetland
water. or stream-associated wetland.

(34) “Important springs” are springs in arid parts of eastern Oregon (49) “Perch tree” means a tree identified by the State Forester which
that have established wetland vegetation, flow year round in most years, ar used by a bird for resting, marking its territory, or as an approach to its
used by a concentration of diverse animal species, and by reason of spargést.
occurrence have a major influence on the distribution and abundance of ~ (50) “Prior approval” means written approval of the State Forester
upland species. given for specific forest practices before the operation begins, with the

(35) “Inactive roads” are roads used for forest management purpose§xception that verbal permission may be granted followed by immediate
exclusive of removing commercial forest products. written copflrrr_latlon whcfre timing is critical. )

(36) “Key components” means the attributes which are essential to (51) “Relief culvert” means a structure to relieve surface runoff from
maintain the use and productivity of a resource site over time. The ke)/oadsme ditches to prevent excessive buildup in volume and velocity.

components vary by species and resource site. Examples include fledginlg0 K (52) “Fleemo:j/al”_lpeanfhthe_ taklng' or rEotvement of any amount of
trees or perching trees. ck, gravel, sand, silt, or other inorganic substances.

« n . : (53) “Replacement tree” means a tree or snag within the nesting ter-
8)7)': Ol_ratlgee FTJ?F? QSS ez 2??31/ 80;(03::2‘{ r;(r):cntg::t?qulsn%aizesr}rﬁ?&gg' ritory of a bird that is identified by the State Forester as being suitable to

(A) The water itself, including any vegetation, aquatic life, or habitats replace thf nest tree or E(_ercg tfreedvvfhenhthese trees b?come u_nusablje%
therein: and (54) “Resource site” is defined for the purposes of protection and for

(B) Beds, banks or wetlands below the high water level which may the ptg;’ cl):i)erstr? g [)?Jigizgggo?[?r(e)?erg%n-
contain water, whether or not water is actually present. i - P

(b) “Lakes” do not include water develo yn?ents as defined in section (A) For threatened and endangered bird species, “resource site” is the
(81) of this rule p nest tree, roost trees, or foraging perch and all identified key components.

N . e ) . (B) For sensitive bird nesting, roosting and watering sites, “resource
(38) “Landslide mitigation” means actions taken to reduce potential gjie" is the nest tree, roost tree or mineral watering place, and all identified

landslide velocity or re-direct shallow, rapidly moving landslides near key components.

structures“and roads S0 risk to persons is reduced. o (C) For significant wetlands “resource site” is the wetland and the
(39) "Large lake” means a lake greater than eight acres in size. riparian management area as identified by the State Forester.
(40) “Live tree” means a tree that has 10 percent or greater live crown. (b) For the purposes of requesting a hearing under ORS 527.670(4)

(41) “Local population” means the number of birds that live within a and 527.700(3), “resource site” is defined in OAR 629-680-0020.
geographical area that is identified by the State Forester. For example: the  (55) “Riparian area” means the ground along a water of the state
area may be defined by physical boundaries, such as a drainage or subbasiihere the vegetation and microclimate are influenced by year-round or sea-

(42) “Main channel” means a channel that has flowing water when sonal water, associated high water tables, and soils which exhibit some wet-
average flows occur. ness characteristics.

(43) “Natural barrier to fish use” is a natural feature such as a water- (56) “Riparian management area” means an area along each side of
fall, increase in stream gradient, channel constriction, or other natural chanspecified waters of the state within which vegetation retention and special
nel blockage that prevents upstream fish passage. management practices are required for the protection of water quality,

(44) “Natural reforestation” means restocking a site with self-grown hydrologic functions, and fish and wildlife habitat.
trees resulting from self-seeding or vegetative means. (57) “Roosting site” means a site where birds communally rest at

(45) “Nest tree” means the tree, snag, or other structure that containgight and which is unique for that purpose.

a bird nest. (58) “Roost tree” is a tree within a roosting site that is used for night

(46) “Nesting territory” means an area identified by the State Forestertime roosting.
that contains, or historically contained, one or more nests of a mated pair of ~ (59) “Saplings and poles” means live trees of acceptable species, of
birds. good form and vigor, with a DBH of one to 10 inches.

(47) “Operation” means any commercial activity relating to the estab- (60) “Seedlings” means live trees of acceptable species of good form
lishment, management or harvest of forest tree species except as providédid vigor less than one inch in DBH.
by the following: (61) “Shallow, rapidly moving landslide” means any detached mass

(a) The establishment, management or harvest of Christmas trees, & Soil. rock, or debris that begins as a relatively small landslide on steep

defined in ORS 571.505, on land used solely for the production of Slopes and grows to a sufficient size to cause damage as it moves down a

Christmas trees. slope or a stream channel at a velocity difficult for people to outrun or
(b) The establishment, management or harvest of hardwood timber®SCaP€. =~ N .

including but not limited to hybrid cottonwood that is: (62) “Side channel means a channel_ other than a main channel of a
(A) Grown on land that has been prepared by intensive cultivation Streag;g‘?tsg:i}%ssstwg\agg dv;?:\eqre;vnhse?hglsgehv\\:\:eatlltggtljet\;gegcl(i::tfd in OAR

methods and that is cleared of competing vegetation for at least three yea%sz9-680-0310, that require site specific protection.

after tree planting; A " o . .
- ) . Lo . (64) “Snag” means a tree which is dead but still standing, and that has
(B) Of a species marketable as fiber for inclusion in the furnish for lost its leaves or needles and its small limbs.

manufacturing paper products; 65) “S " : . .
- . ound snag” means a snag that retains some intact bark or limb
(C) Harvested on a rotation cycle that is 12 or fewer years after plant- (65) 9 9

. stubs.
ing; and . . . . ) S (66) “Staging tree” is a tree within the vicinity of a roosting site that
(D) Subject to intensive agricultural practices such as fertilization

() ORI . ' is used for perching by bald eagles before entering the roost.
cultivation, |rr|gat|on,_ insect control and disease control. _ (67) “Stream” means a channel, such as a river or creek, that carries
(c) The establishment, management or harvest of trees actlvelyﬂowing surface water during some portion of the year.

farmed or cultured for the production of agricultural tree crops, including (a) For the purposes of the forest practice rules, streams include:

nuts, fruits, seeds and nursery stock. (A) The water itself, including any vegetation, aquatic life, or habitats
(d) The establishment, management or harvest of ornamental, street gherein;

park trees within an urbanized area, as that term is defined in ORS 221.010. (B) Beds and banks below the high water level which may contain
(e) The management or harvest of juniper species conducted in a uniyater, whether or not water is actually present;

of less than 120 contiguous acres within a single ownership. (C) The area between the high water level of connected side channels;
(f) The establishment or management of trees intended to mitigate the (D) Beaver ponds, oxbows, and side channels if they are connected by

effects of agricultural practices on the environment or fish and wildlife surface flow to the stream during a portion of the year; and

resources, such as trees that are established or managed for windbreaks, (E) Stream-associated wetlands.

riparian filters or shade strips immediately adjacent to actively farmed (b) “Streams” do not include:

lands. (A) Ephemeral overland flow (such flow does not have a channel); or
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(B) Road drainage systems or water developments as defined in sec-  ef. 9-1-88; FB 4-1990, f. & cert. ef. 7-25-90; FB 1-1991, f. & cert. ef. 5-23-91; FB 7-1991,

tion (81) of this rule f. & cert. ef. 10-30-91; FB 3-1994, f. 6-15-94, cert. ef. 9-1-94; FB 5-1994, f. 12-23-94, cert.
« ’ . . . . ef. 1-1-95; FB 9-1996, f. 12-2-96, cert. ef. 1-1-97; Renumbered from 629-024-0101; DOF 6-
(68) “Stream-associated wetland” means a wetland that is not classi- 2002, 1. & cert. ef. 7-1-02: DOF 13-2002. f. 12-9-02 cert, ef. 1-1-03

fied as significant and that is next to a stream.
(69) “Structural exception” means the State Forester determines that29-623-0000

no actions are required to protect the resource site. The entire resource sifirpose

may be eliminated. (1) Shallow, rapidly moving landslides may be a public safety risk
(70) “Structural protection” means the State Forester determines thatffected by forest operations. There is a high natural landslide hazard in

actions are required to protect the resource site. Examples include retainingertain locations. In the short term, forest practices regulations can reduce

the nest tree or perch tree. the risk to people who are present in locations prone to shallow, rapidly
(71) “Temporal exception” means the State Forester determines thamoving landslides. In the long term, effective protection of the public can

no actions are required to prevent disturbance to birds during the criticabnly be achieved through the shared responsibilities of homeowners, road

period of use. users, forestland owners, and state and local governments to reduce the
(72) “Temporal protection” means the State Forester determines thahumber of persons living in or driving through locations prone to shallow,

actions are required to prevent disturbance to birds during the critical perirapidly moving landslides during heavy rainfall periods.

od of use. (2) OAR 629-623-0000 through 629-623-0800 shall be known as the
(73) “Tree leaning over the channel” means a tree within a riparian shallow, rapidly moving landslide and public safety rules.

management area if a portion of its bole crosses the vertical projection of (3) The purpose of the shallow, rapidly moving landslides and public

the high water level of a stream. _ _ ) - safety rules is to reduce the risk of serious bodily injury or death caused by
(74) “Tyee Core Area” means a location with geologic conditions shallow, rapidly moving landslides directly related to forest practices.

including thick sandstone beds with few fractures. These sandstones weathrhese rules consider the exposure of the public to these safety risks and

er rapidly and concentrate water in shallow soils creating a higher shallowjncude appropriate practices designed to reduce the occurrence, timing, or

rapidly moving landslide hazard. The Tyee Core area is located withingffects of shallow, rapidly moving landslides.

coast_al watersheds from the Siusle_iw watershed south to and including the (4) These rules are based on the best scientific and monitoring infor-

Coquille watershed, and that portion of the Umpqua watershed north ofpation currently available. The department will continue to monitor factors

Highway 42 and west of Interstate 5. Within these boundaries, locations;ssociated with shallow, rapidly moving landslides and also review new

where bedrock is highly fractured or not of sedimentary origin as deter-regearch on this issue. The department will recommend rule changes if this

mined in the field by a geotechnical specialist are not subject to the Tyeg,ew information suggests different forest practices may be appropriate.

Core area slope steepness thresholds. Stat. Auth: ORS 527.710(11)
(75) “Type D stream” means a stream that has domestic water use, but  Stats. Implemented: ORS 527.630(5) & ORS 527.714
no fish use Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03

(76) “Type F stream” means a stream with fish use, or both fish use
and domestic water use.
(77) “Type N stream” means a stream with neither fish use nor .
Population

mestic water . . .
domestic water use (1) The State Forester will use further review area maps and/or other

(78) “Unit” means an operation area submitted on a notification of . . h . ;
operation that is identified on a map and that has a single continuou nformatlon to screen proposed operations for high landslide hazard loca-

boundary. Unit is used to determine compliance with ORS 527.676 (down |ons_that may affect exposed pqpulatior_]s. Operators are enc_ouraged to

log, snag and green live tree retention), ORS 527.740 and 527.550 (harve quire avallable_ maps and other information and to conduct their own pub-

type 3 size limitation), and other forest practice rules. i safety screening. . .
(79) “Vacated roads” are roads that have been made impassable and . (2) Upon notification by the State Forester, operators shall identify

are no longer to be used for forest management purposes or commercigﬁmons of the operation that contain high landslide hazard locations and

forest harvesting activities. shall also identify structures and paved public roads within further review
(80) “Water bar” means a diversion ditch and/or hump in a trail or 2'€@s below the operation area. R _

road for the purpose of carrying surface water runoff into the vegetation and _  (3) The following criteria shall be used to identify high landslide haz-

duff so that it does not gain the volume and velocity which causes soil2"d locations: . .
movement or erosion. (a) The presence, as measured on site, of any slope in western Oregon

(81) “Water development” means water bodies developed for human(excluding competent ro_cl_( outcrops) steeper than 80 percent, except in the
purposes that are not part of a stream such as waste treatment lagoony/€€ Core Area, where it is any slope steeper than 75 percent; or _
reservoirs for industrial use, drainage ditches, irrigation ditches, farm (b) The presence, as measured on site, of any headwall or draw in
ponds, stock ponds, settling ponds, gravel ponds, cooling ponds, log pond4/ester Oregon steeper than 70 percent, except in the Tyee Core Area,
pump chances, or heli-ponds that are maintained for the intended use bynere itis any headwall or draw steeper than 65 percent. _
human activity. _ ‘((_:) l\_lot\mthstan_dlng the _s_lopes specified in (g) or (b)_al_)ove, field

(82) “Waters of the state” include lakes, bays, ponds, impounding identification of at_yplcal c_o_ndltlons by a geotechnical specialist may be
reservoirs, springs, wells, rivers, streams, creeks, estuaries, marshes, wétsed to develop site specific slope steepness thresholds for any part of the
lands, inlets, canals, the Pacific Ocean within the territorial limits of the State where the hazard is equivalent to (a) or (b) above. The final determi-
State of Oregon, and all other bodies of surface or underground waters, naftation of equivalent hazard shall be made by the State Forester.

e s . . : Stat. Auth: ORS 527.710(11)
ural or artificial, inland or coastal, fresh or salt, public or private (except Stats. Implemented: ORS 527.630(5) & ORS 527.714

629-623-0100
Screening for High Landslide Hazard Locations and Exposed

those private waters which do not combine or effect a junction with natural Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03
surface or underground waters), which are wholly or partially within or bor-
dering the state or within its jurisdiction. 629-623-0200

(83) “Wetland” means those areas that are inundated or saturated bi£xposure Categories
surface or ground water at a frequency and duration sufficient to support, (1) The State Forester will verify the information provided by opera-
and that under normal circumstances do support, a prevalence of vegetatidors in OAR 629-623-0100 and use this information to determine the expo-
typically adapted for life in saturated soil conditions. Wetlands include sure category for the operation.
marshes, swamps, bogs, and similar areas. Wetlands do not include water  (2) Exposure Category A includes habitable residences, schools, and
developments as defined in section (81) of this rule. other buildings where people are normally present during periods when wet
(84) “Written plan” means a plan submitted by an operator, for writ- season rain storms are common.
ten approval by the State Forester, which describes how the operation will (3) Exposure Category B includes paved public roads averaging over
be conducted, including the means to protect resource sites described B00 vehicles per day, as determined, if possible during periods when wet
ORS 527.710(3)(a) (relating to the collection and analysis of resource sit&season rain storms are common.
inven;?rtieAs%r,] ifo??%pslizgililoeil (4) Exposure Category C includes barns, outbuildings, recreational
Stg{s. Ilinp'l'emented: 6Rs(52)7.630(5) & ORS 527714 dwellings not |ncludet_1_|_n Exposure Category A, low-use public roads, and
Hist: FB 31, 1. 6-14-72, ef. 7-1-72; FB 39, f. 7-3-74, ef. 7-25-74; FB 1-1978, . & ef. 1.6.78; Other constructed facilities where people are not usually present when wet

FB 5-1978, f. & ef. 6-7-78; FB 3-1983, f. & ef. 9-13-83; FB 1-1985, f. & ef. 3-12-85; FB 2- S€asOn rain storms are common.
1985(Temp), f. & ef. 4-24-85; FB 2-1987, f. 5-4-87, ef. 8-1-87; FB 4-1988, f. 7-27-88, cert. Stat. Auth: ORS 527.710(11)
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Stats. Implemented: ORS 527.630(5) & ORS 527.714 report demonstrates to the State Forester that any landslides that might
Hist.: DOF 13-2002, . 12-9-02 cert. ef. 1-1-03 occur will not be directly related to forest practices because of very deep
soil or other site-specific conditions. Removal of dead or diseased trees or
trees from sites that have already failed is allowed if the operator demon-
strates to the State Forester that the operation results in no increased over-

629-623-0250
Shallow, Rapidly Moving Landslide Impact Rating
(1) The State Forester will publish technical guidance for evaluating all downslope public safety risk.

and rating shallow, rapidly moving landslide impact potential for any (2) Operators shall leave a sufficient number and arrangement of trees

exposed population. Impact rating factors may include, but are not limited_ . ; ; f 9"
) ! - ! . . “adjacent to high landslide hazard locations to reduce the likelihood of trees
to: the location of the structure or road in relationship to the debris torrent retained in these locations blowing down.

prone stream or steep slope; channel confinement; channel gradient; chan-""gi;; au: Ors 527.710011)
nel junction angles; and debris in the channel. Stats. Implemented: ORS 527.630(5) & ORS 527.714

(2) Shallow, rapidly moving landslide impact potential is rated as Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03
unlikely, moderate, serious and in limited cases, extreme.

(3) The State Forester may require the landowner to submit a geot$29-623-0450 _ _ _
echnical determination of shallow, rapidly moving landslide impact rating Restriction of Road Construction — Substantial Down Slope Public
for the proposed operation. Safety Risk , _

(4) The impact rating may include the potential for the failure of a '(1) Operators shall not construct new roads_on high landslide _hazard
structure in the direct path of a rapidly moving landslide resulting in a sub-locations or other very steep slopes with substantial downslope public safe-

stantial risk of serious bodily injury or death to the exposed populationty risk.

below that structure. (2) Operators may reconstruct existing roads in high landslide hazard
(5) The State Forester will make the final impact rating. locations if the operator can demonstrate in the written plan required by
Stat. Auth: ORS 527.710(11) OAR 629-623-0700 that road reconstruction will reduce landslide hazard.
Stats. Implemented: ORS 527.630(5) & ORS 527.714 Stat. Auth: ORS 527.710(11)
Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03 Stats. Implemented: ORS 527.630(5) & ORS 527.714

Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03
629-623-0300
Public Safety Risk Levels 629-623-0500 _ _ _

(1) The exposure categories described in OAR 629-623-0200 and thd imber Harvesting — Intermediate Down Slope Public Safety Risk
impact rating described in OAR 629-623-0250 are used to determine the = (1) The purpose of this rule is to manage canopy closure on high land-
downslope public safety risk level and the applicable forest practice rulesslide hazard locations with intermediate downslope public safety risk.

that apply to the operation, as described in Sections (2) through (10) of this  (2) For harvesting operations that remove all or most of the largest
rule. trees, operators shall ensure that no more than half the area of high land-

Substantial downslope public safety risk: slide hazard locations on a single ownership within the drainage or hillslope

(2) For Exposure Category A, substantial downslope public safety directly above the affected structure or road are in a 0 to 9 year-old age class
risk exists if the impact rating is extreme or serious. or with reduced canopy closure in other age classes; )

(3) For Exposure Category B, substantial downslope public safety (3) For thinning or partial cutting operations, operators shall retain a

risk exists if the impact rating is extreme and the State Forester informs th&/igorous stand that allows rapid canopy closure.
(4) Landowners shall use reforestation and stand management prac-

operator that these site specific conditions warrant substantial public safet¥ v :
risk practices. ices that result in rapid canopy closure. o
(4) Substantial Downslope Public Safety Risk operations are regulat- _ (5) For timber harvesting operations, landowners shall describe in the
ed by OARs 629-623-0400, 629-623-0450, 629-623-0600, and 629-623Written plan required by OAR 629-623-0700 how they will manage the
0700. high landslide hazard locations on their ownership within the affected
Intermediate downslope public safety risk: drainage or hillslope with intermediate downslope public safety risk.
_ (5) qu Exp_osure Cat_egqry A, intermediate downslope public safety 2{::':\&%'frfeitseﬁ?gi{os(ls%_eso(s) & ORS 527.714
risk exists if the impact rating is moderate. Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03
(6) For Exposure Category B, intermediate downslope public safety
risk exists if the impact rating is serious. 629-623-0550

(7) For Exposure Category C, intermediate downslope public safetyRoad Construction — Intermediate Down Slope Public Safety Risk
risk exists if the impact rating is extreme and the State Forester informs the (1) When constructing roads on high landslide hazard locations or
operator that these site specific conditions warrant intermediate public safeether very steep slopes with intermediate downslope public safety risk,
ty risk practices. operators shall follow site-specific practices as directed by a geotechnical
(8) Intermediate Downslope Public Safety Risk operations are regu-specialist.
lated by OARs 629-623-0500, 629-623-0550, 629-623-0600, 629-623- (2) In addition to the road construction and maintenance rules in OAR
0700, and 629-630-0500. 629-625-0100 through 629-625-0440, written plans shall include an evalu-
Low downslope public safety risk: ation of cutslope stability. Only written plans that demonstrate that major
(9) All other operations not described in section (2), (3), (5), (6) and cutslope failure is very unlikely and that include additional measures to be
(7) of the rule are determined to have low downslope public safety risk. taken to prevent water from draining onto high landslide hazard locations
(10) Low Downslope Public Safety Risk operations are regulated by shall be approved.

OAR 629-630-0500and by OAR 629-625-0000 through 0700 and all other Stat. Auth: ORS 527.710(11)
Stats. Implemented: ORS 527.630(5) & ORS 527.714

applicable rules. i Hist.: DOF 13-2002, . 12-9-02 cert. ef. 1-1-03
Applicability of regulations and use of leave trees:

(11) As required by subsection 4 (3) of chapter 1103, Oregon Lawsg29-623-0600
1999, forest practice rules shall not apply to risk situations arising solelyprotection Along Debris Torrent-Prone Streams
from the construction of a building permitted under subsection (1)(c) of (1) The purpose of this rule is to reduce or eliminate woody debris
chapter 1103, Oregon Laws 1999. o _ loading, and to retain large standing trees in locations where they might
(12) Leave trees required to comply with timber harvesting rules for sjow debris torrent movement along debris torrent-prone streams with sub-
shallow, rapldly moving landslides and pUbIlC Safety may also be used t()stantia| or intermediate downs|ope pub“c Safety risk.
comply with ORS 527.676 except those required to be retained in riparian  (2) During timber harvesting operations, operators shall fell and yard
management areas by OAR 629-640-0000 through 629-640-0500. trees in a manner to minimize slash and other debris accumulations in

Stat. Auth: ORS 527.710(11) . : ; ;
Stats. Implemented: ORS 527.630(5) & ORS 527.714 debris torrent-prone stream channels where there is substantial or interme-

Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03 diate downslope public safety risk.
(3) Operators shall remove logging slash piles and continuous logging
629-623-0400 slash deposits from debris torrent-prone stream channels where there is
Restriction of Timber Harvesting — Substantial Down Slope Public substantial or intermediate downslope public safety risk.
Safety Risk (4) Operators shall leave, and during felling and yarding activity, pro-

(1) Operators shall not remove trees from high landslide hazard locatect large standing trees along the likely depositional reaches of debris tor-
tions with substantial downslope public safety risk unless a geotechnicatent-prone streams, as determined by the State Forester, in locations where
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there is substantial or intermediate downslope public safety risk. Leave Department of Human Services,

trees shall: ‘ o . Departmental Administration and
(a) be larger than 20 inches in diameter breast height; Medical Assistance Programs
(b) be within 50 feet of the edge of the active channel along both sides Chapter 410

of the stream;

(c) be left for a distance of 300 feet or the depositional length of the Adm. Order No.: OMAP 70-2002
channel, whichever is less, as measured from the beginning of the forestedjjed with Sec. of State11-22-2002
portion of the stream reach above the road or structure; Certified to be Effective: 11-22-02

(d) not include trees that pose a greater public safety risk because ; At 1
windthrow or other risks as determined by the State Forester. %Otlce Publication Date:7-1-02

Stat. Auth: ORS 527.710(11) Rules Adopted:410-001-0030 _ o

Stats. Implemented: ORS 527.630(5) & ORS 527.714 Subject: The Department will provide written communications in an

Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03 alternate format, as required by law, to clients with disabilities who
629-623-0700 need alternate formats in order to access the Department’s programs
Written Plans and services.

(1) To allow evaluation of public safety risk and the appropriate Ruleés Coordinator: Patricia F. Bougher—(503) 945-6482
methods for reducing this risk, operators shall submit a written plan for
approval (OAR 629-605-0170 and 629-625-0100) for all timber harvesting410-001-0030
or road construction operations with intermediate or substantial downslopd?0cUments in Alternate Format

public safety risk as described in OAR 629-623-0300. Written plans shall The Department will provide written communications in an alternate
include: format, as required by law, to clients with disabilities who need alternate
(a) A determination of public safety risk (OAR 629-623-0300); formagtstirA ct)hrdggéoll(%c&eoss the Department's programs and services.
. . . . . at. Autn.: .
(b) A map showing those portion(s) of the operation containing high Stats. Implemented: ORS 409.010
landslide hazard locations; Hist.: OMAP 21-2002(Temp), f. & cert. ef. 6-4-02 thru 11-28-02; OMAP 70-2002, f. & cert.
(c) The location of all existing and proposed new roads crossing high ef. 11-22-02
landslide hazard locations; eccsscaces
(d) A detailed road design for all new or reconstructed roads crossingadm. Order No.: OMAP 71-2002(Temp)
high landslide hazard locations; Filed with Sec. of State11-27-2002

(e) The location of habitable structures (Exposure Category A) andCertified to be Effective: 12-1-02 thru 5-15-03

?uar\tlﬁgr r;g\k,)ilgvrc;?g;(_Exposure Category B) below the operation and WlthmNotice Publication Date-

(f) Locations where timber harvesting will not occur; Rules Amended:410-121-0300
(g) Locations where partial cutting will occur and the specific silvi- Rules Suspended410-121-0300(T)
cultural prescription; and Subject: The Pharmaceutical Rules govern Office of Medical Assis-
(h) Additional information related to the operation as requested by thetance Programs payment for pharmaceutical products provided to
State Forester. clients. Rule 410-121-0300 is being amended to reference the CMS

~ (2) Operators shall submit a written plan for proposed stream cross+ederal Upper Limits for Drug Payments listing. This listing is being
ing fills constructed across debris torrent-prone streams with substantial ofpdated, with Transmittal #37, effective December 1, 2002, to revise

interm?:ad(ijate dOW”S'ﬁpﬁ p“g"c. Safet>t’ riSk'I ; g il drug products information for the listing in compliance with a direc-
(3) Operators shall submit a written plan for proposed waste fill areasy, o "trom the Centers for Medicare and Medicaid Services (CMS).

within a drainage containing debris torrent-prone streams where there i . ;
substantial or intermediate downslope public safety risk. ??U|ES Coordinator: Darlene Nelson—(503) 945-6927

Stat. Auth: ORS 527.710(11)

Stats. Implemented: ORS 527.630(5) & ORS 527.714 410-121-0300
Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03 CMS Federal Upper Limits for Drug Payments
(1) The CMS Federal Upper Limits for Drug Payments listing of mul-
629-623-0800 _ . . tiple source drugs meets the criteria set forth in 42 CFR 447.332 and
Hazard Mitigation and Risk Reduction Projects 1927(e) of the Act as amended by OBRA 1993. The development of the

(1) Completed landslide mitigation projects can be used to lower thecyrrent Federal Upper Limit (FUL) listing has been accomplished by com-
shallow, rapidly moving landslide impact rating as described in OAR 629- puter. Payments for multiple source drugs must not exceed, in the aggre-
623-0250. ) gate, payment levels determined by applying to each drug entity a reason-
the in(qa)azth?atlandgwugteras \rlgelzoté)\llgrzc?;il:guﬁtsi 2Egnare directly affected byable dispensing fee (established by the State and specified in the State

(tr))) Structu?al measgres designed and insgpected by a geotechnical spb.2"); Plus an amount based on the limit per unit which CMS has deter-
cialist are the preferred mitigation strategy. Hined to be equal to a 150 percent applied to the lowest price listed (in

. Jackage sizes of 100 units, unless otherwise noted) in any of the published

(2) Landowners may remove trees on high landslide hazard location ; : ) A )
above habitable structures or paved public roads where the public safetgomPendia of cost information of drugs. The FUL drug listing is published

risk from trees blowing over is equal to or higher than the public safety riskn the State Medicaid Manual, Part 6, Payment for Services, Addendum A.
from landslides. Supporting evidence for removing these trees must bd Ne most current Transmittals and subsequent changes are posted to the
included in the written p|an required by OAR 629-623-0700. CMS V\(ebs.lte. at ht_tp://WWW.CmS.hhS.gO\_//medlcald/drug_S/drug 10.aSp. The
(3) A homeowner may submit evidence in the form of a risk manage- FUL price listing will be updated approximately every six months.
ment plan to the State Forester to lower the exposure category (OAR 629-  (2) The most current CMS Federal Upper Limits for Drug Payments
623-0200) from Exposure Category A to Exposure Category B. Risk man-Listing, includes changes to Transmittal #37, dated November 4, 2002,
agement plans shall include: effective December 1, 2002 and is available for downloading on OMAP’s
(a) An evacuation plan that substantially reduces the risk to residentdVebsite, (http://www.omap.hr.state.or.us/providerinfo/provguides/pharma-
and visitors during periods when shallow, rapidly moving landslides may cy/) To request a hard copy, call OMAP.

oceur; Stat. Auth.: ORS 409
(b) A copy of the property title showing full disclosure of the elevat- Stats. Implemented: ORS 414.065 .
ed landslide hazard on that property, including a statement that it is the Hist.: AFS 56-1989, f. 9-28-89, cert. ef. 10-1-89; AFS 63-1989(Temp), f. & cert. ef. 10-17-

89; AFS 79-1989, f. & cert. ef. 12-21-89; HR 3-1990(Temp), f. & cert. ef. 2-23-90; HR 13-

homeowner’s responsibility to inform residents and visitors of the elevated 1990, f. & cert. ef. 4-20-90; Renumbered from 461-16-330; HR 20-1990, f. & cert. ef. 7-9-
landslide hazard and of the necessity to comply with the evacuation plan; 90; HR 29-1990, f. 8-31-90, cert. ef. 9-1-90; HR 45-1990, f. & cert. ef. 12-28-90; HR 10-

(c) Assumption by the homeowner of all liability for injury and prop- 1991, f. & cert. ef. 2-19-91; HR 37-1991, f. & cert. ef. 9-16-91; HR 13-1992, . & cert. ef. 6-
erty damage associated with shallow, rapidly moving landslides initiating 1-92; HR 28-1992, f. & cert. ef. 9-1-92; HR 35-1992(Temp), . & cert. ef. 12-1-92; HR 1-

1993(Temp), f. & cert. ef. 1-25-93; HR 3-1993, f. & cert. ef. 2-22-93; HR 5-1993(Temp), f.

within the operation; and , 3-10-93, cert. ef. 3-22-93; HR 8-1993(Temp), f. & cert. ef. 4-1-03; HR 11-1993, f. 4-22-93,
(d) The signatures of the homeowner and of a notary public. cert. ef. 4-26-93; HR 15-1993(Temp), f. & cert. ef. 7-2-93; HR 20-1993, f. & cert. ef. 9-1-93;
Stat. Auth: ORS 527.710(11) HR 25-1993(Temp), f. & cert. ef. 10-1-93; HR 14-1994, f. & cert. ef. 3-1-94; HR 25-1994,
Stats. Implemented: ORS 527.630(5) & ORS 527.714 f. & cert. ef. 7-1-94; HR 2-1995, f. & cert. ef. 2-1-95; HR 6-1995, f. 3-31-95, cert. ef. 4-1-
Hist.: DOF 13-2002, f. 12-9-02 cert. ef. 1-1-03 95; HR 14-1995, f. 6-29-95, cert. ef. 7-1-95; HR 23-1995, f. 12-29-95, cert. ef. 1-1-96; HR
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3;-199t7~ f-f&z Cfg-g ef(-)i/%—ig ;'9%;(1—199;:-:062- e;— ﬁ-;—(}f’&?ﬁ’“\z%-gg?)%&;fg- Rules Adopted: 333-536-0000, 333-536-0005, 333-536-0010,

, cert. ef. 2-1-93; - emp), 1. cert. ef. -20-! ru 5-1-99; -

1999, 1. & cert. ef. 2-26-99: OMAP 42-2000(Temp), 1. & cert. ef. 12-15-00 thru 5-1-01; S99-036-0015, 333-536-0020, 333-536-0025, 333-536-0030, 333-

OMAP 1-2001(Temp), f. & cert. ef. 2-1-01 thru 6-1-01; OMAP 2-2001(Temp), f. 2-14-01, 536-0035, 333-536-0040, 333-536-0045, 333-536-0050, 333-536-

cert. ef. 2-15-01 thru 7-1-01; OMAP 18-2001, f. 3-30-01, cert. ef. 4-1-01; OMAP 23- 0055. 333-536-0060. 333-536-0065. 333-536-0070. 333-536-0075

2001(Temp), f. & cert. ef. 4-16-01 thru 8-1-01; OMAP 26-2001(Temp), f. & cert. ef. 6-6-01 ! ! i ! !

thru 1-2-02; OMAP 51-2001(Temp) f. 9-28-01, cert. ef. 10-1-01 thru 3-15-01; OMAP 58- 333-536-0080, 333-536-0085, 333-536-0090, 333-536-0095

2001, f. 11-30-01, cert. ff- 12-)1»f01; OMAPf67-2001(TEmp), f. 12-28-01, cert. ef. 1(-1-02 ;hfru Subject: As required by statute, these rules establish standards for

5-15-02; OMAP 3-2002(Temp), f. & cert. ef. 2-15-02 thru 6-15-02; OMAP 5-2002(Temp) f. |; : : s .

& cert. ef. 3-5-02 thru 6-15-02; OMAP 19-2002(Temp), f. & cert. &f. 4-22-02 thru 9-15-02; ||Cen_Sljlre of |n-H0m_e _Care Agencies. Thesg rules include defl_nltlons,

OMAP 29-2002, f. 7-15-02, cert. ef. 8-1-02 thru 1-1-03; OMAP 71-2002(Temp), f. & cert. Provisions for obtaining licensure; expiration, renewal, denial and

ef. 12-1-02 thru 5-15-03 revocation of a license; fees; agency organization and personnel

. (including criminal background checks); clients’ rights; personal
Department of Human Services, care, nursing and medication services provided; client records; and
Public Health quality improvement.

Chapter 333 Rules Coordinator: Jana Fussell—(503) 731-4320

Adm. Order No.: OHD 18-2002

Filed with Sec. of State12-4-2002 333-536-0000

? ) 4 Purpose
Certified to be Effective: 1-1-03 The purpose of these rules is to establish standards for licensure of In-
Notice Publication Date:10-1-02 Home Care Agencies.
Rules Adopted:333-162-1005 Stat. Auth:: ORS 443340
Rules Amended:333-157-0045 it OHD 19.2002, . 12-4.02,cert. of 2105

Subject: These rules allow civil penalties to be assessed for oper-
ating a food service establishment or mobile food unit without a333-536-0005

license or for continuing to operate after a closure order has beeR€finitions . .
issued due to uncorrectg(]ed im?ninent critical violations. As used in 333-536-0000 through 333-536-0095, the following defi-

- nitions apply:
Rules Coordinator: Jana Fussell—(503) 731-4012 Q) 2‘;3’56_
333-157-0045 (a) “Abuse” of persons defined as disabled and elderly by Oregon
oo o Revised Statute (ORS) 124.005(2) and 124.005(3) means actions defined as
Civil Penalties ;
. - . abuse in ORS 124.005(1).

(1) The Department or a del'egate' county may impose civil penalties (b) “Abuse” of persons who are 18 years of age or older, mentally ill
on any person for the following willful violations: » _or developmentally disabled, and receive services from a community pro-

(a) Operation of a restaurant, bed and breakfast facility or vendinggram or facility means actions defined as abuse in ORS 430.735(1).
machine without a current license to do so from the Department or delegatg (c) “Abuse” of a child as defined by ORS 419B.005(2) means actions

county; ] _defined as abuse in ORS 419B.005(1).
(b) Failure to cease operation of a restaurant, bed and breakfast facil- (2) “Activities of Daily Living” means those self-care activities which
ity or vending machine that has been closed due to uncorrected critical viopst pe accomplished by an individual to meet his or her daily needs.
lations. This authority shall be limited to those critical violations identified (3) “Agency” means In-Home Care Agency.
as creating an imminent or present danger to public health and defined in  (4) “Authentication” means verification by the author that an entry in
OAR 333-150-0000 Section 1-201.10(18.2). the client record is genuine.
(2) For the purposes of section (1) of this rule, the term ‘willful (5) “Branch office” means a location or site from which an in-home
means intentional or deliberate. care agency provides services within a portion of the total geographic area
(3) The maximum civil penalty for each of the violations listed in sec- served by the parent agency. The site of the branch office generally does not
tion (1) of this rule is $500 per day of violation. exceed one hour of travel time from the parent agency. The branch office is
(4) Civil penalties shall be imposed in the manner provided by ORS part of the in-home care agency and is located sufficiently close to share
183.090 or the equivalent. administration, supervision, and services in a manner that renders it unnec-
Stat. Auth.: ORS 624.992 essary for the branch to independently meet the requirements of an in-home

Stats. Implemented: ORS 624.992

Hist.. HD 15-1995, f. 12-28-95, cert. ef. 1-1-96; OHD 18-2002, f. 12-4-02, cert. ef. 1-1.03 Care agency.

(6) A“Caregiver” means a person providing assistance with activities

333-162-1005 of daily living or assistance with personal care tasks, household and sup-
Civil Penalties portive services, or medication services as authorized by these rules.

(1) The Department or a delegate county may impose civil penalties ~ (7) “Client Representative” means: o
on any person for the following willful violations: (a) Parent, stepparent, foster parent, or other adult with primary care-

(a) Operation of a mobile food unit, commissary, or warehouse with- 91Ving responsibility for the client when the client is a child; or
out a current license to do so from the Department or delegate county; (b) An individual, paid or unpaid, related or unrelated, who acts on
(b) Failure to cease operation of a mobile food unit, commissary, orPehalf of, or cares for the client when the client is an adult.
warehouse that has been closed due to uncorrected critical violations. This (&) ‘I‘Departm_ent means the Department of Human Services. .
authority shall be limited to those critical violations identified as creating ©) GOV?”"Ug Body” means the owner or d_eS|gnee Ieg_ally responsi-
an imminent or present danger to public health and defined in OAR 333.ble for the direction and control of the operation of the in-home care

162-0000(12). agenci/b “Home health agency” mean blic or privat ncy which
(2) For the purposes of section (1) of this rule, the term ‘willful’ .( ) “Ho 1& health agency means a public or private agency whic
means intentional or deliberate. provides coordinated home health services on a home visiting basis. Home

(3) The maximum civil penalty for each of the violations listed in sec- health agencies provide skilled nursing services and at least one of the fol-

tion (1) of this rule is $500 per day of violation. lowing therapeutic services:

(4) Civil penalties shall be imposed in the manner provided by ORS (z) ghyswa:_therlatﬁy; .
183.090 or the equivalent. (b) Occupational therapy;

Stat. Auth.: ORS 624.992 (C) SpeECh therapy;

Stats. Implemented: ORS 624.992 (d) Home health aide services. ] ] ]
Hist.: OHD 18-2002, f. 12-4-02, cert. ef. 1-1-03 (11) “In-home care agency” means an agency primarily engaged in
ecececcese providing in-home care services for compensation to an individual in that

individual’s place of residence. A In-home care agency does not include a

Adm. Order No.: OHD 19-2002 home health agency or portion of an agency providing home health servic-

Filed with Sec. of State12-4-2002 es as defined in ORS 443.005.
Certified to be Effective: 2-1-03 (12) “In-home care services” means personal care services furnished
Notice Publication Date:3-1-02 by an in-home care agency, or an individual under an arrangement or con-
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tract with an in-home care agency, that are necessary to assist an individu883-536-0015
in meeting the individual’s daily needs, but do not include curative or reha-Initial Licensure
bilitative services. (1) Upon receipt of a completed initial application and the required
(13) “Licensed” means that the person or agency to whom the termfee, the Department may conduct a survey of the agency or any subunit(s)
applies is currently licensed, certified, or registered by the proper authorityt® determine if the agency or subunit is in compliance with these rules, and
within the State of Oregon. has the intent to provide in-home care services. If an agency or subunit is
(14) “Parent agency” means the in-home care agency that developd? _compllance and_ intends to provide |r_1-home care services to |n(_j|V|duaIs,
and maintains administrative controls of subunits or branch offices. a license may be 'SS.UEd for the operation of the' agency or subumt._
(15) “Personal care services” means the provision of or assistance (2) During the first year of the Department's operation of the licens-

with tasks intended to supplement a client’'s own personal abilities which'"9 Program: . - T,
- S L TR (a) An established in-home agency requesting initial licensure shall
are necessary to accomplish the client’s activities of daily living and Othersubmit:
activities as described in Oregon Administrative Rule (OAR) 333-536- (A) An initial license application:
0045(1), and are preventive and maintaining in nature. (B) A completed self-assessment form;
o (16)6;Izegistered Nurse"(RN) means a person licensed under ORS (C) The required fee; and
apter . (D) Any other information required by the Department.

(17) "Schedule caregivers” means to plan appointments for caregivers  (b) Upon satisfactory review of the above, the Department may waive
to deliver specific in-home care services to clients; the times and dates ofhe initial onsite survey and, if so, shall issue a one-time provisional license
these appointments are set by the in-home care agency. for a maximum of one year.

(18) “Skilled nursing services” means the patient care services per- (3) Each license shall be issued only for the agency or subunit named
taining to the curative, rehabilitative, and/or preventive aspects of nursingn the application and shall not be transferable or assignable. If the owner-
performed by, or under the supervision of, a registered nurse pursuant to thghip of the agency or subunit changes, the new owner shall apply for a
plan of treatment established by a physician or nurse practitioner. license.

b ; A R Stat. Auth.: ORS 443.340

(19) “Stable and predictable condition” means a situation where the Stats. Implemented: ORS 443.305 - ORS 443.350
client’s clinical and behavioral state is known, not characterized by rapid Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03
changes, and does not require continuous reassessment and evaluation.

(20) “Subunit” means an in-home care agency that provides for a par-333-536-0020
ent agency in a geographic area different from that of the parent agency andcensure Fees

generally exceeding one hour of travel time from the location of the parent, (1) The fee for an initial in-home care agency license shall be $500.
agency. If the agency has subunits, the fee for an initial license shall be $500 for the

Stat. Auth.: ORS 443.340 parent agency, plus an additional $500 for each subunit of the parent
Stats. Implemented: ORS 443.305 - ORS 443.350 agency.

Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03 (2) The fee for a renewed in-home care agency license shall be $350.

If the agency has subunits, the fee for a renewed license shall be $350 for

333-536-0010 the parent agency, plus an additional $350 for each subunit of the parent
Licensure agency.

(1) An agency that establishes, conducts, or represents itself to the (3) If the ownership of an agency changes other than at the time of the
public as providing in-home care services must be licensed by theannual renewal, the new owner’s agency licensure fee shall be $350. If the
Department and must comply with ORS 443.305 through 443.350 andnew owner’s agency has one or more subunits, this fee shall be $350 for the
these rules. The provisions of ORS 443.305 through ORS 443.350 do ndparent agency, plus an additional $350 for each subunit. Licenses are not
apply to organizations licensed, registered or certified under ORS 101.030transferable.

410.495, 443.410, 443.485, 443.725, 443,860, or 443.886. The PrOVISIONS g, Immiomontod. SRS 443,305 - ORS 443350

of ORS 443.305 through 443.350 do not apply to independent individuals, Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03

volunteers, family, neighbors, or to agencies offering only housekeeping or

on-call staffing for facilities, or to support services provided and funded by 333-536-0025 _

the Department of Human Services. Entities that provide referral or matchEXpiration and Renewal of License _

ing services that link In-Home Care services with clients are not required to _Each license to operate an in-home care agency shall expire twelve
be licensed under these rules, unless they do one or more of the foIIowind.non.thS _from the date of issue. I.f renewal is d_eS|r_ed, the licensee shall make

(a) Schedule caregivers (as defined in OAR 333-536-0005(17): appllcatlon at least 30 days prior to the expiration date upon a form pre-

(b) Assign work; O A o agad

(c) Assign compensation rates; Stats. Implemented: ORS 443.305 - ORS 443.350

(d) Define WOI’kihg conditions. Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03

(2) Application for a license to operate an in-home care agency shall?’33_536_0030
be in writing on a form provided by the Department including demograph-

. hi d administrative inf tion. The f hall . h Denial, Suspension, or Revocation of License
I, ownership, and administrativé information. The form sha specify suc (1) Alicense for an in-home care agency may be denied, suspended
information required by the Department.

: . - ) , or revoked by the Department when the Department finds that there has
((3) If any of the information delineated in the agency’s most recent peen 4 failure to comply with ORS 443.305 through 443.350 or with OAR

application changes at a time other than the annual renewal date, the ageng%3-536-0000 through 333-536-0095.

shall notify the Department in writing within 30 days of the change. (2) Alicense for an in-home care agency may be denied, suspended,
(4) No entity shall provide in-home care services, or use the term “in-or revoked by the Department if a person or persons who own or manage

home care agency” in its advertising, publicity, or any other form of com- the in-home care agency permit(s), aid(s), or abet(s) any illegal act affect-

munication unless licensed as an in-home care agency in accordance wiihg the welfare of the client.

the provisions herein. (3) Action under this section, including hearing rights, shall be taken
(5) An agency that submits a completed application for licensure mustin accordance with ORS 183.310 through ORS 183.550.

demonstrate to the Department substantial compliance with these adminis- g::éﬁﬁ?@%ii:fgég 443,305 - ORS 443.350

trative rules through the survey process. Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03
(6) The Department may reissue an agency license that has been sus-

pended or revoked after the Department determines that compliance witi333-536-0035

these rules has been achieved. Return of Agency License _ '
(7) A licensed Home Health Agency which also operates as an In- Each license qertlflcate in the licensee’s possession shall b_e returned
Home Care Agency must obtain a license for both functions. to the Department |mmed|ate_|y upon the suspension or revocation of the
Stat. Auth.: ORS 443.340 license, failure to renew the license by the date of expiration, or if opera-
Stats. Implemented: ORS 443.305 - ORS 443.350 tion is discontinued by the voluntary action of the licensee.
Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03 Stat. Auth.: ORS 443.340
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Stats. Implemented: ORS 443.305 - ORS 443.350 Stat. Auth.: ORS 443.340
Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03 Stats. Implemented: ORS 443.305 - ORS 443.350
Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03

333-536-0040

Department Procedures 333-536-0050 N _
Complaint Investigations and Inspections: Organization, Administration, and Personnel
(1) Complaint Investigations: (1) An agency shall clearly set forth in writing the organization, serv-

(a) Any person may make a complaint to the Department regardingices provided, administrative control, and lines of authority and responsi-
violations of in-home care agency laws or regulations. An unannouncedility from the owner to the client-care level:
complaint investigation will be carried out as soon as practicable and may () An agency shall not assign administrative and supervisory func-
include, but not be limited to: Interview of the complainant, client(s), wit- tions to another agency or organization.
nesses, and agency management and staff; observations of the client(s), () The agency shall control and be responsible for all services pro-
staff performance, client environment; and review of documents andvided, including those provided through contractual agreements between

records. the agency and caregivers or licensed nurses.
(b) Copies of all complaint investigation reports and statements of (2) Geographic service area:
deficiencies, which are not exempt from disclosure, will be available from (a) The agency shall identify in writing the geographic area in which
the Department provided that the identity of any complainant or client it generally intends to provide services.
referred to in an investigation will not be disclosed without legal authori- (b) The geographic service area shall be within a distance from the
zation. parent agency which ensures appropriate and timely delivery and supervi-
(2) Abuse and Protective Services Investigations: sion of services.

(a) The in-home care agency shall cooperate with investigations of (3) If the agency operates a branch office:
allegations of client abuse and protective service activities conducted by, or ~ (a) The branch office shall be located within the parent agency’s geo-
according to procedures established by, the Department. graphic service area at a distance from the parent agency which generally

(3) Inspections: does not exceed one hour’s travel time.

(a) The Department may, in addition to any inspections conducted (b) The branch office shall be operated under the management and
pursuant to complaint investigations, conduct at least one unannouncedupervision of the parent agency. Administrative and personnel functions
general inspection of each in-home care agency during each calendar yearust be retained at the parent agency. The branch office must not function
and at such other times as the Department deems necessary to determiag an independent agency.

compliance with these rules. (c) Services must not be provided from the branch office until the
(b) Inspections may include but not be limited to those proceduresbranch office has been added to the license of the parent agency in accor-
stated in subsection (1)(a) of this rule. dance with Department procedures.

(c) When documents and records are requested under section (1) or  (4) If the agency provides services from an office located outside of
(2) of this rule, the agency shall make the requested materials available tthe parent agency’s geographic service area, that office will constitute a
the investigator for review and copying. subunit of the agency. If the agency has subunits:
gtg;All:T‘]h-lgz’:gt:fgég 43305 - ORS 443.350 (a) The subunit shall have its own staff, separate from parent agency
Hist.:'OH% 102002, f. 12-4-02, cert, ef, 2-1.03 staff, and shall operate |nd9pendently of the parent agency. _
(b) The subunit shall independently meet all licensing requirements,

333-536-0045 be separately licensed from the parent agency, and pay a separate licensure
Services Provided fee.
(1) The services provided by the agency must include the safe provi-  (5) An agency’s owner or designee shall:
sion of, or assistance with, personal care tasks related to one or more of the (&) Assume full legal, financial, and overall responsibility for the
following: agency'’s operation; and
(a) Bathing; (b) Serve as, or employ, a qualified manager.
(b) Personal grooming and hygiene; (6) The manager hired on or after the effective date of these rules shall
(c) Dressing; meet the following gualifications:
(d) Toileting and elimination; (a) Possess a high school diploma or equivalent; and
(e) Mobility and movement; and (b) Have at least two years of professional or management experience
(f) Nutrition/hydration and feeding. in a health-related field or program.
(2) The agency may also provide one or more of the following serv- (7) The manager or designee shall be accessible and available during
ices at the request of the client or the client’s representative: all hours in which services are being provided to clients. The manager shall
(a) Medication services, in accordance with OAR 333-536-0075, designate, in writing, a qualified individual to act as manager in his or her
which includes: absence.
(A) Assistance with self-administration of non-injectable medication; (8) The manager or designee shall be responsible for:
or (a) Organizing and directing the agency’s ongoing functions;
(B) Medication administration; or (b) Developing and implementing written and current policies and
(C) Medication management. procedures necessary to direct the administrative, personnel, and client care

(b) Nursing services. For clients whose conditions are stable and preoperations of the agency, including but not limited to the requirements in
dictable, the agency may provide nursing assessment, monitoring, anthese rules;
nursing care including assignment and delegation in accordance with (c) Ensuring the completeness and accuracy of all information pro-
Oregon State Board of Nursing administrative rules. These services are notided to the public regarding the agency and its services;

rehabilitative and curative, but are maintenance services. (d) Ensuring the provision of safe and appropriate services in accor-
(3) In-home care agencies may also provide housekeeping and othedtance with written service plans;

supportive services. Such tasks include, but are not limited to: (e) Ensuring that all individuals providing services for the agency
(a) Housekeeping tasks; meet the qualification, orientation, competency, training, and education
(b) Laundry tasks; requirements in the rules;
(c) Shopping and errands; (f) Ensuring that personnel and client care practices are consistent
(d) Transportation; and with the agency’s written policies and procedures.
(e) Arranging for medical appointments. (9) Ensuring that client care assignments are based on the caregiver’s

(f) In-home care agencies with clients receiving only housekeepingabilities, skills, and competence;
and supportive services are not subject to the requirements for the provision  (h) Ensuring that agency does not accept or retain clients for whom it
of personal care services. If the agency has clients who receive only houseloes not have the capabilities or resources to provide services;
keeping and support services, the agency is not required to comply with any (i) Ensuring the timely internal investigation of complaints, griev-
of the requirements of these OARs for those specific/particular clients.  ances, accidents, incidents, medication or treatment errors, and allegations
(4) Services described in this section shall be primarily provided at of abuse or neglect involving individuals providing services for the agency.
the client’s residence. In addition, the services may be rendered at nonresFhe agency shall maintain in its records documentation of the complaint or
dence locations as specified in the client’s service plan. event, the investigation, the results, and actions taken;
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() Ensuring the timely reporting of allegations of abuse or neglect to (h) The policy for client notification of increases in the costs of serv-
the appropriate authority which includes but is not limited to Department orices.
local law enforcement agency. (i) The agency’s refund policy.

(9) Personnel records for all caregiver and nursing staff, both employ- (j) Criteria, circumstances, or conditions which may result in termi-
ees and contracted staff, shall include at a minimum the following: nation of services by the agency and client notification of such.

(a) Evidence of pre-employment screening; (k) Procedures for contacting the agency manager or designee during

(b) Evidence that the in-home care agency ensures that a criminahl| of the hours during which services are provided.

background check has been conducted on all individuals employed by or (1) Clients’ Bill of Rights including:

contracting with the agency as in-home caregivers; o (a) Procedures for filing a grievance or complaint with the agency;
(A) The in-home care agency must insure that a criminal backgroundgng

check has been conducted on all new employees hired after the effective () procedures for filing a grievance or complaint with the

date of these rules. ) . Department, along with the telephone number and business hours of the
(B) The in-home care agency must insure that a criminal backgroundDepartment_

check has been conducted on all current employees within six months of (m) Notice that the Department has the authority to examine clients’

the effective date O.f these rule_s. If the sc_:reening_ inc_ii(_:ates that the employl"ecords as part of the Department’s regulation and evaluation of the agency.
ee has been convicted for crimes against an individual or property, the

hall make a determinati fh | 'S it i id (4) The agency manager or designee shall conduct an initial screening
?égglzlgr):t: all make a determination of the employee s Tiiness 10 provide carg, o\ 5 ate a prospective client’s service requests and needs prior to accept-

C) Once adopted. Department administrative rules governin Crimi_ing the individual for service. The extent of the screening shall be sufficient
nal bzglc)kground chgcks’andpﬁtness determinations will apgly 9 to determine the ability of the agency to meet those requests and needs
(c) Evidence that all position qualifications have been rﬁet including based on the agency’s overa_ll service ca[_)ab‘ili_ty. The screening Shf"‘” be
required licensure; ' documented, and dated and signed by the individual who conducted it.
(d) Current p’osition job description(s) signed by the individual(s); (5_) The agency shall only accept or retain individuals for services for
(e) Evidence of orientation, training, competency, and ongoing edu-"Whom it can ensure the following: .
cation; (a) The agency has the capability to meet the in-home care needs of
(f) Evidence of annual performance evaluations; the individual;

(g) Evidence of compliance with agency employee health policies,  (0) The agency employs or contracts with a sufficient number of
including at a minimum tuberculosis screening in accordance with OARtrained and competent staff and has adequate resources to provide the

333-019-0405(4). requested or needed services; and
(h) Evidence of a current Driver’s License with current auto insurance (c) The agency is able to coordinate its services with the care and
for each individual whose duties include transporting clients in motor vehi- services provided by other organizations and individuals.
cles; and (6) The agency shall notify the client, or the client’s representative, of
(i) Current signed contract(s), if applicable, as specified in paragraphthe need for a referral for medical or health services if the client's medical
(10) of these rules. or health condition becomes unstable or unpredictable. The agency may

(10) An agency contracting with individuals, or with another agency continue to provide in-home care services in the client’s residence, but must
or organization, to provide personal care services to its clients shall entenot manage, or represent itself as able to manage, the client’s unstable or
into a written contract with each party under which services to the agencyunpredictable medical or health condition.
clients are provided. The written contract shall clearly stipulate: Stat. Auth.: ORS 443.340

(a) The services to be provided by the contractor; P e O 305 - ORS 443350

(b) That the clients are the clients of the agency and not the contrac- " o T
tor; _ _333-536-0060

_ (c) The requirement that_ t_he contractor conform to all of the agency's cjients’ Rights
client care and personnel policies; and
(d) The terms of the agreement and basis for renewal or termination
(11) The agency shall comply with all applicable state and local laws,

statutes, rules, and ordinances.
Stat. Auth.: ORS 443.340

(1) The manager shall ensure that the agency recognizes and protects
‘the following rights of each client:

(a) The right to be treated with dignity and respect;

(b) The right to be free from theft, damage, or misuse of one’s per-

Stats. Implemented: ORS 443.305 - ORS 443.350 sonal property;
Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03 (c) The right to be given the informed choice and opportunity to select
or refuse service and to accept responsibility for the consequences;
333-536-0055 (d) The right to be free from neglect of care, verbal, mental, emotion-

Disclosure, Screening, and Acceptance of Clients

(1) When an individual is accepted for agency service, a written dis-
closure statement shall be signed by the potential client or the client's rep-
resentative and a copy shall be incorporated into the client record.

(2) All existing clients of the agency at the time of initial licensure
must receive the disclosure statement within thirty (30) days of initial licen-
sure of the agency.

al, physical, and sexual abuse;
(e) The right to be free from financial exploitation;
(f) The right to be free from physical and chemical restraints;
(g) The right to voice grievances or complaints regarding services or
any other issue without discrimination or reprisal for exercising such rights;
(h) The right to be free from discrimination in regard to race, color,

(3) The disclosure statement must include the following: nat|oqal orgin, gender, s_e_xual orientation, or religion. .

(i) The right to participate in planning of the services and care to be

(a) A description of the services offered by the agency according tof ished h in th - d he f  visi d
OAR 333-536-0045, including the extent of registered nurse involvement uergsIZti(ca)n’ ;”;’ecrv;’;%'_ss In the services and care, the frequency of visits, an

in the agency’s operations and whether nursing services as described i . > . .
OAR 333-536-0080 are provided. @) The rlght to have access t_o his or her client record; _ _
(b) If the agency provides medication services as described in OAR (k_) The right to have client information and records confidentially
333-536-0075, the qualifications of the individual(s) providing oversight of Maintained by the agency; o
the agency’s medication administration systems and the medication train- (1) The right to be advised in writing, before care is initiated, of the
ing and demonstration. charges for the services to be furnished, and the amount of payment that
(c) A clear statement indicating that it is not within the scope of the Will be required from the client; _ o _
agency's license to manage the medical and health conditions of clients (M) The right to a written 30-day notice of termination of services by

should they become unstable or unpredictable. the agency that specifies the reason(s) for the termination with the follow-
(d) The qualifications and training requirements determined by the ing exceptions:

agency for individuals providing direct client care. (A) The right to immediate oral or written notice of termination of
(e) The charges for the services provided by the agency. services by the agency at the time the agency determines that the safety of

(f) A description of how the service plans are developed and reviewedits staff or the client cannot be ensured. If oral notice is given, the agency
and the relationship between the service plans and the cost of services. must also subsequently provide the client a written confirmation of the oral
(9) A description of billing methods, payment systems, and due datesnotice of termination of services.
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(B) The right to a written 48-hour notice of termination of services by (F) Assignment and supervision of services;
the agency in the event of non-payment in accordance with the agency’s  (G) Documentation of client needs and services provided;
disclosed payment requirements. (H) The agency’s policies related to medical and non-medical emer-
(2) The agency shall provide each client with a written notice of the gency response;
client’s rights, as specified in paragraph (1) of this section, prior to furnish- (I) The roles of, and coordination with, other community service
ing care to the client. Evidence that each client has received this noticgyroviders; and
shall be maintained in the client's agency record. (J) Other appropriate subject matter based on the needs of the special

Stat. Auth.: ORS 443.340

Stats. Implemented: ORS 443.305 - ORS 443.350 populat|ons served by the agency.

Hist.: OHD 19-2002, . 12-4-02, cert. ef. 2-1-03 (b) The content of the orientation, the date(s) and length, and the
name(s) and signature(s) of the instructor(s) shall be clearly documented

333-536-0065 for each caregiver and maintained in personnel records.
Service Plan (4) Caregivers shall complete appropriate training before independ-

For clients receiving services described in 333-536-0045(1) and (2),ently providing services to clients.
the services provided shall be in accordance with a written service plan (a) Caregiver training shall be based on the services provided by the
developed in conjunction with client or the client’s representative based onin-home care agency, including, as applicable, the following topics:
the client’s or the client’s representative’s request and an evaluation of the (A) Caregivers’ duties and responsibilities;
client's physical, mental, and emotional needs. The service plan must be  (B) Recognizing and responding to medical emergencies;
consistent with the agency’s capabilities. (C) Dealing with adverse behaviors;

(1) The agency manager or designee shall conduct an initial evalua- (D) Nutrition and hydration, including special diets and meal prepa-
tion of the client. The evaluation must be documented, dated, and signed byation and service;

the individual who conducted the evaluation, and maintained in the client's (E) Appropriate and safe techniques in personal care tasks;

agency record. ] ] ) ] ) ) (F) Methods and techniques to prevent skin breakdown, contractures,
(2) The agency manager or designee, in conjunction with the client orgnd falls;

the client’s representative, shall complete a written service plan within (G) Handwashing and infection control;

seven (7) days after the initiation of services. The agency representative () Body mechanics;
shall ensure that the service plan includes a list of individuals participating (1) Maintenance of a clean and safe environment;
in development of the plan. The agency representative shall also sign and (J) Fire safety and non-medical emergency procedures; and
datg t'he serv_ice plan when it is complete and acceptable to all individuals (K) Assisting clients with self-directed or client's representative-
participating in development of the plan. . directed non-injectable medication administration.

(3) The completed service plan shall include at least the following: (b) The content of the training, the date(s) and length, and name(s)
__ (a) The schedule for the provision of services, specifying days and,ng signature(s) of the instructor(s) shall be clearly documented for each
times; . . o caregiver and maintained in personnel records.

(b) The services to be provided, specifying the tasks to be conducted (c) Caregivers with proof of current or previous Oregon health-care

. © _Identlflcatlo_n of the professional discipline of individuals who related licensure or certification are exempt from in-home caregiver train-
will provide the services; ing

(d) Pertinent information about the client’s needs in relation to the
services to be provided to ensure the provision of safe and appropriate care;
and

(d) Caregivers moving from one office to another in the same in-home
e agency are not subject to additional training requirements, provided

A . . . . revious training is documented.
(e) When medication services or nursing services are provided ad 9

allowed under these rules, information set forth in OAR 333-536-0075 and ©) _Careglvers who_ have completed training previously, and have doc-
333.536-0080. umentation of that training, shall have their competency evaluated by an

&Qgency representative, and any potential training may be limited to areas

(4) The client or the client’s representative may request changes in th ST -
éequmng improvement after the evaluation.

service plan as the client’s needs change. All changes must be in writin

and must be signed and dated by the individual making the change. _ (U) D_ocumentati(_)n of training and competency evaluations shall be
(5) The service plan, including changes when made, shall be followedNcluded in the caregiver's personnel record.

as written. (5) Careglyer Selection apd Review of Service Pl_an.
(6) The agency shall maintain the original service plan and all updat- (a) The skills of the caregiver must be matched with the care needs of

ed service plans in each client's agency record. Complete and legible copid@€ client. The manager or designee must assign caregivers to specific
of the service plan shall be given to the client or client's representative. clients based on the care needs of the clients and the skills of the caregivers.
Stat. Auth.: ORS 443.340 The caregivers must receive additional training as appropriate to meet the
Stats. Implemented: ORS 443.305 - ORS 443.350 individual needs of assigned clients.
Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03 b) The client's service plan must be reviewed with each caregiver
p g
333-536-0070 before the initial delivery of client care. The date of the review(s), the sig-
Caregiver Qualifications and Requirements nature of the agency supervisor or designee and the list of assigned care-

The personal care provided by the agency shall be rendered by quali9Vers must be documented. _ '
fied and trained employees or contracted caregivers under the supervision,  (¢) The updated client's service plan must be reviewed with each care-
of the manager or designee. The services shall be provided as requested B{yer When changes to the plan are made. The date of the review(s), the sig-
the client or client's representatives in accordance with these rules and thBature of the agency supervisor or designee and the list of assigned care-
service plan. givers must be' documented. _ . . ' .

(1) The manager shall ensure that the agency has qualified and trained _(d) Caregivers must provide services to clients in accordance with the
employees or contracted caregivers sufficient in number to meet the need@eTvice plans.

of the clients receiving services. (6) Caregiver supervision. _ N

(2) Caregivers must be at least 18 years of age and shall have suffi- (&) The manager or designee must conduct supervisory visits to the
cient communication and language skills to enable them to perform theirclient’s residence:
duties and interact effectively with clients and other agency staff. (A) Within two weeks of the initiation of the services while a care-

(3) Caregivers shall complete an agency-specific orientation, con-giver is providing services, and
ducted by the agency manager or designee, before independently providing ~ (B) Quarterly monitoring thereafter.

services to clients. (b) Each supervisory visit must be documented, dated, and signed,
(a) The orientation shall include, but not be limited to, the following and shall consist of an evaluation of:

subject areas: (A) Whether appropriate and safe techniques have been used in the
(A) Caregivers’ duties and responsibilities; provision of care;
(B) Clients’rights; (B) Whether the service plan has been followed as written;
(C) Ethics, including confidentiality of client information; (C) Whether the service plan is meeting the client’s needs;
(D) The agency’s infection control policies; (D) Whether the caregiver has received sufficient training for this
(E) A description of the services provided by the agency; client; and
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(E) Whether appropriate follow-up of any service or service plan (6) The provision of medication tasks as described in this section shall
issues or problems identified as a result of the supervisory visit will be nec-be documented by the individuals performing the tasks. The documenta-
essary. tion shall include the tasks completed, the date and signature of the indi-

(c) If services are provided in a non-residential setting in accordancevidual(s) performing the task(s), and shall be maintained in the client’s
with the service plan, supervisory visits which conform to the requirementsagency record.
in paragraphs (a) and (b) of this section must also be conducted at the non-  (7) Visits by a registered nurse to provide periodic observation and

residential location. inspection shall be conducted at least every 90 days.
(7) Caregivers shall receive a minimum of 6 hours of education relat- (8) Agency caregivers assigned to provide medication services must
ed to caregiver duties annually. be given basic non-injectable medication training before providing the
Stat. Auth.: ORS 443.340 services. The medication training must include successful return demon-

Stats. Implemented: ORS 443.305 - ORS 443.350

Hist.. OHD 19-2002, f. 12-4-02, cert, ef, 2-1.03 strations of non-injectable medications tasks by the caregivers.

(a) The medication training shall include at least the following areas:

333-536-0075 (A) Medication abbreviations;
Medication Services (B) Reading medication orders and directions;
If the agency provides non-injectable medication services as (C) Reading medication labels and packages;

described in OAR 333-536-0045(2)(a), the services shall be rendered per- (D) Setting up medication labels and packages;

sons who meet the requirements of (8) of this rule. The services shall be  (E) Administering non-injectable medications: _

provided as requested by the client or client’s representatives in accordance (i) Pill forms, including identification of pills which cannot be
with these rules, accepted standards of medication practice, and the serviédushed;

plan. (ii) Non-injectable liquid forms, including those administered by
(1) Medication assistance is defined as: syringe or dropper and eye and ear drops;
(a) Self-administration of non-injectable medication which the client (!") SUD_DOSItOFY forms; and

fully self-directs, but is not physically able to perform. Prescription med- (iv) Topical forms.

ications must be administered from the original container in accordance  (F) Identifying and reporting adverse medication reactions, interac-
with the instructions on the original container or the physician’s order. Thistions, contraindications and side effects; and

also includes reminders to patients to take their medications. (G) Infection control and safety related to medication administration.
(b) Medication Assistance is not subject to the requirements of 333-  (b) Prior to providing medication services, the caregivers shall
536-0075(2)-(8). demonstrate appropriate and safe techniques in the provision of medication

(2) If the agency provides medication administration or medication tasks described in this section. o
set-up, the services shall be rendered by qualified and trained employees or  (€) The content of the medication training, the dates and length of

contracted caregivers. The services shall be provided as requested by tiining, the identity of the instructor, evidence of successful return demon-
clients or client's representative in accordance with these rules, acceptegtrations, and the instructor’s statement that the caregiver has been evaluat-
standards of medication practice and the service plan. ed to be competent to provide the medication services described in this sec-
(a) Medication administration occurs when agency staff administerstion shall be clearly documented for each caregiver and maintained in the
medications to a client or directly supervises the client who is not able to@Jency’s personnel records. ]
self-direct, but may be physically able to perform the tasks. ~ (d) Anindividual with a current Oregon State Board of Nursing med-
(b) Medication set up occurs when agency staff set up the client'sication assistant (CMA) certification who has worked as a CMA continu-
medications in advance from original containers into closed secondary conoUsly for a one-year period within the two years before employment by the
tainers designed and manufactured for this purpose. Agency staff may Sétgeng%ltliet?eroanst Izggléhe training requirements in this rule.
. . . . at. Autn.: B
up medications for up to thirty days in advance._ ‘ Stats. Implemented: ORS 443.305 - ORS 443,350
(3) The agency manager shall be responsible to develop and imple- Hist.: OHD 19-2002, . 12-4-02, cert. ef. 2-1-03
ment safe and appropriate medication administration delivery systems
which ensure that every client receives the right medication, in the right333-536-0080

amount, by the right route, and at the right time. Nursing Services
(a) The agency’s medication practices must be consistent with the If the agency provides nursing services as described in OAR 333-536-
agency’s current written policies and procedures which include, but are no0045(2)(b), the services must be provided by an Oregon-licensed registered
limited to: nurse employed by or contracted with the agency and provided only to a
(A\) Provisions to ensure that prescribed changes in each client's medelient whose medical condition and health status is stable and predictable.
ication regimen are documented and implemented; The services shall be provided as requested by the client or the client’s rep-

(B) Provisions to ensure that the caregivers are informed about theesentative and shall be in accordance with the administrative rules of the
potential adverse reactions, side effects, drug-to-drug interactions and foodOregon State Board of Nursing (OAR Chapter 851), accepted standards of
to-drug interactions, and contraindications associated with each client'swursing practice, and the service plan:
medication regimen; (1) Nursing services shall consist of: assessment, monitoring, provi-

(C) Provisions to ensure that the caregivers promptly report problemssion of intermittent nursing care, and delegation of special tasks of nursing
or discrepancies related to each client's medication regimen to the careeare to unlicensed persons, for clients with stable, predictable, or chronic
givers’ supervisor. health conditions.

(4) The client’'s service plan must specify the medication tasks to be (2) Delegation to the agency caregivers of special tasks of nursing
performed, and complete medication instructions that include the name otare, including the administration of subcutaneous injectable medications,
each medication, the dosage to be administered, the route of administratiofior clients whose conditions are stable and predictable shall be in accor-
the frequency of administration, and any special instructions necessary fodance with the Oregon State Board of Nursing Administrative Rules for

safe and appropriate administration. Registered Nurse Delegation and Assignment of Nursing Care Tasks to
(5) Packaging and labeling: Unlicensed Person (OAR 851-047-0000 through 851-047-0040).
(a) Prescription medications shall be in the original pharmacy con- (3) The registered nurse must conduct and document a nursing assess-
tainers and clearly labeled with the pharmacists’ labels. ment of the client to identify the client’s nursing needs before provision of

(b) Samples of medications received from the physician or practition- nursing services as described in this section. The assessment must be dated
er shall be in the original containers and have the original manufacturersand signed and maintained in the client’s in-home care record.

labels. (4) The registered nurse shall participate in the development and
(c) Over-the-counter medications shall be in the original containersupdates of the service plan when nursing services, as described in this sec-
and have the original manufacturers’ labels. tion, have been requested.

(d) Secondary containers must be labeled with the client's name, the (a) The service plan shall include the aspects of assessment and mon-
date and time of the set-up, and the name of the agency staff person whioring, the specific tasks of nursing care, and the delegation of special tasks
filled the container. Secondary container compartments must be labeledf nursing care to be conducted by the registered nurse. The service plan
with the specific time the medications in that compartment are to be adminshall also include measurable client goals or desired outcomes specific to
istered. the nursing services being provided.
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(b) When special tasks of nursing care have been delegated, the serv-  (8) Authorized employees of the Department shall be permitted to
ice plan shall clearly identify all delegated special tasks of nursing, thereview client records upon request. Photocopies of the records shall be
name of each caregiver to whom these tasks have been delegated, and tlmade upon request.
name of the registered nurse responsible for the delegation. The service  (9) All clients’ records shall be kept for a period of at least seven years
plan shall include the date of delegation, the date the special task of nursafter the date of last end-of-service.
ing is to begin, and the frequency of supervision by the registered nurse. (10) Clients’ records are the property of the agency.

(5) The registered nurse shall obtain written or telephone orders from (11) If an agency changes ownership, all clients’ records shall remain
the physician or other legally recognized practitioner for all medications in the agency, and it shall be the responsibility of the new owner to protect
and medical treatments managed or administered by the agency under thisxd maintain these records.
section. Written orders shall be signed and dated by the physician or prac-  (12) Before an agency terminates its business, the agency shall notify
titioner. the Department where the clients’ records will be stored.

(a) Telephone orders shall be immediately recorded, dated, and signed ~ Stat- Auth. ORS 443.340
by the registered nurse, and transmitted to the physician or practitioner for af;tscmgege%%g ?F;‘Z’_fosz'e’ggr;.252_‘1‘}035350
countersignature within 72 hours. The orders which have been signed by ’ ’
the physician or practitioner shall be incorporated into the client’s record333-536-0090
within 30 days. Quality Improvement

(b) Changes in medications and medical treatments managed or  |n accordance with accepted quality improvement principles, the
administered by the agency shall not be made without written or telephonggency shall develop and implement written policies and procedures for an
orders from the physician or practitioner as described in this rule. ongoing quality improvement program which monitors and evaluates the

(c) Medications and medical treatments shall be managed or adminisquality and appropriateness of the personal care, medication, and nursing
tered as ordered by the physician or practitioner. services provided by the agency, including those services provided by con-

(6) Signed and dated documentation of nursing assessments, ongoingacted individuals.
monitoring, problem identification, appropriate follow-up, progress (1) Quality improvement activities shall be conducted and document-
towards goals or outcomes, the provision of nursing care, and the delegad at least quarterly.
tion of special tasks of nursing care by the registered nurse must be main-  (2) The quality improvement activities shall be conducted by a com-
tained in the client's agency record. mittee consisting of at least: an agency owner representative, administrative

(7) The registered nurse shall conduct and document supervisory Visstaff of the agency, and direct care staff of the agency.
its to the client's residence when special tasks of nursing care have been  (3) Corrective actions which address problems identified as a result of
delegated in accordance with the Oregon State Board of Nursingthe activity shall be planned, implemented, and evaluated.

Administrative Rules (OAR 851-047-0000 through 851-047-0040). S}ZI.SAIL;EI; %Féi‘gfgég 445,305 - ORS 443,350

(8) Alicensed practical nurse may perform certain tasks of nursing as ats. : 2300 :
allowed by the Oregon State Board of Nursing Administrative Rules (OAR Hist. OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03

(9) An agency must not accept or retain a client for service who Exceptions to Rules
requires special tasks of nursing care unless the agency employs or con- (1) while all agencies are required to maintain continuous compliance
tracts with nursing staff or unless appropriate delegation of the task by &yith the Department's rules, these requirements do not prohibit the use of

registered nurse can occur. ; i i ili-
Siat Auth - ORS 443 340 alternative concepts, methods, procedures, techniques, equipment, facili

Stats. Implemented: ORS 443.305 - ORS 443.350 ties, personnel qualifications or the conducting of pilot projects or research.
Hist.: OHD 19-2002, f. 12-4-02, cert. ef. 2-1-03 Requests for exceptions to the rules must be:
(a) Submitted to the Department in writing;
333-536-0085 (b) Identify the specific rule for which an exception is requested;
Client Records (c) Indicate the special circumstances relied upon to justify the excep-
(1) A client record shall be maintained for every client served by the tion;
agency. (d) Identify what alternatives were considered, if any, and why alter-
(2) A legible, reproducible client record shall include at least the fol- natives (including compliance) were not selected;
lowing: (e) Demonstrate that the proposed exception is desirable to maintain
(a) Identification data; or improve the health and safety of the clients, and will not jeopardize client
(b) Referral and intake information; health and safety; and
(c) Start-of-service date; (f) The proposed duration of the exception.
(d) Screening and disclosure documents and documentation required  (2) Upon finding that the agency has satisfied the condition of this
by these rules; rule, the Department may grant an exception.
(e) Clients’ rights documentation required by these rules; (3) The agency may implement an exception only after written
(f) All client evaluation and assessment documentation; approval from the Department.
(g) Client service plan and updates; Stat. Auth.: ORS 443.340

Stats. Implemented: ORS 443.305 - ORS 443.350

(h) All personal care, medication, and nursing services documentation Hist. OHD 19-2002, 1. 12-402, cert, f, 2-1.03

required by these rules;

(i) Documentation of all services rendered, coordinated with the serv-
ice plan. Adm. Order No.: OHD 20-2002

(j) Service and financial agreement signed by the client or the client'sFiled with Sec. of State12-10-2002
representative before the initiation of services that specifies the services tg€ertified to be Effective: 12-10-02
be provided in accordance with the service plan, and the costs for thosg|otice Publication Date:9-1-02

services. Rules Adopted:333-500-0056, 333-500-0057

83) EE:(?—-C())ff—-sseerrvvif: Ssgﬁﬁtﬁary including the dates of service and the Rules Amended:333-500-0010, 333-500-0050, 333-505-0005, 333-
' 510-0045, 333-515-0060

disposition of the client. e - .
(3) All entries and documents in the record must be recorded in ink, SUbject: These rules implement the above sections of the Oregon

ececccccos

typescript, or computer-generated. Revised Statues 441.160 through 441.192 that refer to nurse staffing
(4) Al entries in a client's record must be dated and signed, or other-in hospitals and to change the reference from Health Division to
wise authenticated by the person making the entry. Health services.

(5) The client records shall be filed in a manner which renders themRules Coordinator: Jana Fussell—(503) 731-4320
easily retrievable.
(6) Precautions must be taken to protect the records from unautho333-500-0010

rized access, fire, water, and theft. Definitions
(7) Precautions must be taken to protect client information and record As used in OAR chapter 333, divisions 500-535, unless the context
confidentiality. requires otherwise, the following definitions apply:
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(1) “Health care facility” (HCF) has the meaning given the term in (9) “Chiropractor” means a person licensed under ORS Chapter 684
ORS 442.015, and includes but is not limited to the classifications definedto practice chiropractic.
in subsections (a) through (d) of this section. The phrases “subject health (10)(a) “Discharge” refers to a patient who was an inpatient of a
care facility(ies)" and “subject HCF(s)" refer to those classifications subjecthealth care facility but who has been released from the facility, and includes
to Health Services licensure; i.e., hospitals, ambulatory surgical centerspnewborn discharges and transfers to another facility, but does not include

and freestanding birthing centers. transfers between acute care departments of the same facility.

(a) “Hospital” means a facility with an organized medical staff, with (b) A patient is also considered to have been discharged if the patient:
permanent facilities that include inpatient beds, and with medical services, (A) Has been discharged from an acute care section of the facility to
including physician services and continuous nursing services under thée admitted to a long-term care section of the facility;
supervision of registered nurses, to provide diagnosis and medical or surgi-  (B) Has been discharged from a long-term care section of the facility
cal treatment primarily for, but not limited to, acutely ill patients and acci- to be admitted to an acute care section of the facility; or
dent victims, or to provide treatment for the mentally ill or to provide treat- (C) Has died.
ment in special inpatient care facilities. “Special inpatient care facilities” (c) An inpatient who leaves a health care facility for purposes of uti-

are facilities with permanent inpatient beds and other facilities designedizing non-hospital owned or operated diagnostic or treatment equipment,
and utilized for special health care purposes, to include but not be limitec@nd who is then returned as an inpatient of the same health care facility
to: Rehabilitation center, college infirmary, chiropractic facility, facility for Within a 24-hour period, is still considered to be an “inpatient” and is not
the treatment of alcoholism or drug abuse, freestanding hospice facilityconsidered to have been discharged.
infirmary for the homeless, or inpatient care facility meeting the require- (11) “Department” means the Department of Human Services.
ments of ORS 441.065, and any other establishment falling within a classi- ~ (12) “Emergency Medical Services” means medical services that are
fication established by the Department, after determination of the need fot/Sually and customarily available at the respective hospital and that must
such classification and the level and kind of health care appropriate for sucR€ Provided immediately to sustain a person’s life, to prevent serious per-
classification. Acute inpatient care facility” means a licensed hospital with manent disfigurement or loss or impairment of the function of a bodily
an organized medical staff, with permanent facilities that include inpatientM&mber or organ, or to provide care to a woman in her labor where deliv-
beds, and with medical services, including physician services and continu€'Y iS imminent if the hospital is so equipped and, if the hospital is not
ous nursing services under the supervision of registered nurses, to providedUiPPed; to provide necessary treatment to allow the woman to travel to a
diagnosis and medical or surgical treatment primarily for, but not limited to, MOre appropriate facility without undut_e_rls"k of serious harm.
acutely ill patients and accident victims. '_(13) ) Freestanding Hospice Facility” (FSHF) means a health care
(b) “Long term care facility” (LTCF) means an establishment with facility which: , _ B )
permanent facilities that include inpatient beds, providing medical servic- (&) Only admits patients who have been certified by the attending
es, including nursing services but excluding surgical procedures except aghysmlan to be ‘e"‘?'”a”y il t(.’ have a life ex'pectancy not to exceed 12
may be permitted by the rules of the Diretor of the Department of HumanToNths, and have given up active treatment aimed at cure, and

Services, to provide treatment for two or more unrelated patients. “Long (ELC‘(‘)Fmﬁlies Wlith OR? Eectifc_)tnf 443'850ﬂ?nd 433'8?.?' ded t
term care facility” includes the terms “skilled nursing facility” and “inter- (14) “Full employment benefits” means those benefits accorded to

mediate care facility”, but such definition shall not be construed to includethose employees who work on a full-time basis as defined by the employ-

facilities licensed and operated pursuant to ORS 443.400 to 443.455.

(c) An “ambulatory surgical center” (ASC) means a health care facil-
ity which performs outpatient surgery not routinely or customarily per-
formed in a physician’s or dentist's office, and is able to meet health facil-
ity licensure requirements.

(A) In the case of outpatient surgery involving termination of preg-
nancy, procedures routinely and customarily done in physicians’ offices ar
the following:

(1) Dilation and curettage;

(i) Suction curettage;

(iii) Sharp curettage; (19) “Inpatient beds” means a bed in a facility available for occupan-
(iv) Dilation and evacuation. o cy by a patient who will or may be cared for and treated on an overnight
(d) Afreestanding birthing center means a health care facility licensed, 5 ;o
for the primary purpose of performing low risk deliveries. (20) “Institutional health services” means health services provided in
(2) As used in 333-510-0020, the term “assessment” means the CoMg; through health care facilities and includes the entities in or through
plete nursing assessment. This includes: ) ) ) which such services are provided. In determining whether a health service
@ Systemahc and ongoing collection of information to determine an g or will be offered in or through a hospital, the Department shall consid-
individual’s health status and need for intervention; er, as appropriate, the following:

(b) Comparison with past information; and (a) Whether or not the majority of patients served or to be served by
(c) Judgment, evaluation, or conclusion that occurs as a result of partg,,ch health services are the patients of a hospital;

(a) and (b) of this definition. y ) (b) Whether or not the staff or portions of the staff for the health serv-
(3) "Affiliated entity” means a health care facility that provides health jce will be employed or contracted by the hospital;
care services with other health care facilities under 100% common owner- (c) Whether the hospital will receive reimbursement for the rendering
ship or management. of health services;
(4) “Assistive nursing personnel” means anyone who assists the reg- (d) Whether inpatients of a hospital will be served; and

istered nurse or the licensed practical nurse in the provision of nursing care (e) The type of legal entity involved, its ownership, and its corporate
including but not limited to: certified nursing assistants, operating room parts and relationships.

technicians, medical assistants, emergency room technicians, anesthesia (21) “Licensed” means that the person or facility to whom the term is

(15) “Governing body” means the body or person legally responsible
for the direction and control of the operation of the facility.

(16) “Governmental unit” means the state, or any county, municipal-
ity, or other political subdivision, or any related department, division, board
or other agency.

(17) “Health Care Facility Licensing Law” means ORS 441.005 to
€441.990 and rules thereunder.

(18) “Infirmary for the Homeless” means a health care facility
designed to provide medical care to indigent, homeless members of the
community.

aides. applied is currently licensed, certified or registered by the proper authority
(5) “Authentication” means verification that an entry in the patient to follow his or her profession or vocation within the State of Oregon, and

medical record is genuine. when applied to a subject health care facility means that the facility is cur-
(6) “Certified Nursing Assistant” (CNA) means a person who is cer- rently and has been duly and regularly licensed by the Department.

tified by the Oregon State Board of Nursing (OSBN) to assist licensed nurs- (22) “Licensed nurse” means a Registered Nurse or a Licensed

ing personnel in the provision of nursing care. Responsibilities shall be lim-Practical Nurse.

ited to functions approved by the OSBN. (23) “Licensed Practical Nurse” means a person licensed under ORS
(7) “Certified Nurse Anesthetist” (CRNA) means a registered nurse Chapter 678 to practice practical nursing.

certified by the American Association of Nurse Anesthetists. (24) “Major alteration” means changes other than repair or replace-

(8) “Certified registered nurse anesthetist” means a registered nursenent of building materials and equipment with materials and equipment of
licensed by the Oregon State Board of Nursing as a certified registerec similar type.
nurse anesthetist. (25) “Manager” means a person who:
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(a) Has authority to direct and control the work performance of nurs- 333-500-0050
ing staff; Denial or Revocation of a License
(b) Has authority to take corrective action regarding a violation of law (1) Alicense for any subject health care facility may be denied, sus-
or a rule or a violation of professional standards of practice, about which gended or revoked by the Department when the Department finds that there
nursing staff has complained; or has been a substantial failure to comply with the provisions of Health Care
(c) Has been designated by a hospital to receive the notice describeBacility licensing law.
in ORS 441.174(2). (2) A person or persons in charge of a subject health care facility shall
(26) “Naturopath” means a person licensed under ORS Chapter 68%ot permit, aid or abet any illegal act affecting the welfare of the license.
to practice naturopathy. (3) Alicense shall be denied, suspended or revoked in any case where
(27) “New Construction” means a new building or an addition to an the State Fire Marshal certifies that there was failure to comply with all
existing building. applicable laws, lawful ordinances and rules relating to safety from fire.
(28) “New institutional health service” means institutional health (4) Alicense may be suspended or revoked for failure to comply with
services that were not offered by the hospital on a regular basis within theax Department order arising from a subject health care facility’s substantial
12-month period prior to the time such health services are to be offered. lack of compliance with the rules or statutes, or for failure to pay a civil

(29) “NFPA” means National Fire Protection Association. penalty imposed under ORS 441.170.
(30) “Nurse Midwife/Nurse Practitioner” means a registered nurse Stat. Auth.: ORS 441
certified by the OSBN as a nurse midwife/nurse practitioner. ati:tts‘-}-llrgqg?efn?i:foff;ig HD 11, f. 3-16-72, ef. 4-1-72; HD 11-1980, f. & ef. 9-10-80;
(31) "Nurse Practitioner” means a registered nurse who has been cer-  renympered from 333-023-0120; HD 29-1988, . 12-20-88, cert. ef. 1-1-89; Renumbered
tified by the OSBN as qualified to practice in an expanded specialty role from 333-070-0020; HD 21-1993, f. & cert. ef. 10-28-93; OHD 20-2002, f. & cert. ef. 12-10-
within the practice of nursing. 02
(32) “Nursing staff’ means a registered nurse, a licensed practical
nurse, or other assistive nursing personnel. 333-500-0056 _
(33) “OB Unit” means a dedicated obstetrical unit as required by 333-Annual Random Audits )
530-0070 or 333-535-0120. The department shall conduct an annual random audit of not less than

(34) “Oregon Sanitary Code” means the Food Sanitation Rules, OARSevVen percent of all hospitals in the state to verify compliance with the
333-150-0000 through 333-168-0020 except 333-157-0000 through 333[€quirements of ORS 441.162, 441.166 and 441.192, and OAR 333-510-

158-0030. 0045. Surveys made by private accrediting organizations may not be used
(35) “Patient audit” means review of the medical record and/or phys-in lieu of the audit required by this rule. o )
ical inspection and/or interview of a patient. (1) The audit shall include, at a minimum, confidential interviews of

(36) “Person” means an individual, a trust or estate, a partnership o@dministrative and clinical staff, a review of the written staffing plan, the
corporation (including associations, joint stock, companies and insurancéctual nursing staff scheduled and working as compared with the plan, all
companies, a state or a political subdivision or instrumentality including a@pplicable committee meeting minutes, any reports filed by clinical staff

municipal corporation). rega_rdi_ng staffing inadeqL_chy, and any patient outcome data inclugling, but
(37) “Physician” means a person licensed under ORS Chapter 677 téjot limited to, nurse sensmve patient out_come Qata (g.g. npsocc_)mlal infec-
practice medicine by the Board of Medical Examiners. tions, pressure ulcers, patients’ falls, patient satisfaction with pain manage-
(38) “Physician’s Assistant” means a person who is registered as dnent, medication errors). ) o o _
physician’s assistant in accordance with ORS Chapter 677. (2) The department shall compile and maintain for public inspection
(39) “Podiatrist” means a person licensed under ORS Chapter 677 téin annual report of the audits which were conducted during each year.
practice podiatry. (3) The costs of the audit required under this rule may be paid out of

(40) “Podiatry” means the diagnosis or the medical, physical or sur- funds from licensing fees paid by hospitals under ORS 441.020 and OAR
gical treatment of ailments of the human foot, except treatment involving333-500-0030.
the use of a general or spinal anesthetic unless the treatment is performed gigt's_AIﬂI;%Zi:ilC)RS "
in a hospital certified in the manner described in subsection (2) of ORS Hist.: OHD 20-2002, f. & cert. ef. 12-10-02
441.055 or in a licensed ambulatory surgical center and is under the super-
vision of or in collaboration with a physician licensed to practice medicine 333-500-0057
by the Board of Medical Examiners for the State of Oregon. “Podiatry” Civil Penalties
does not include the administration of general or spinal anesthetics or the (1) The Department may impose civil penalties in the manner provid-
amputation of the foot. ed in ORS 183.090 or suspend or revoke a license of a hospital for a viola-
(41) “Public body” has the meaning given that term in ORS 30.260. tion of any provision of ORS 441.162 or 441.166 or OAR 333-510-0045
(42) “Registered Nurse” means a person licensed under ORS ChapteiNurse Staffing).
678 by the OSBN. (2) Each violation of a nursing staff plan shall be considered a sepa-
(43) “Respite care” means care provided in a temporary, supervisedate violation.
living arrangement for individuals who need a protected environment, but (3) Any hospital that willfully violates ORS 441.180(1) or OAR 333-
who do not require acute nursing care or acute medical supervision. 510-0045(9) is subject to a civil penalty not to exceed $500. Civil penal-
(44) “Retaliatory action” means the discharge, suspension, demotionties may be imposed for violations of 441.162 and 441.166 in accordance
harassment, denial of employment or promotion, or layoff of a nursing staffwith Table 1in this section. Civil penalties under this rule shall be imposed
person directly employed by the hospital, or other adverse action takery the Department in the manner provided by ORS 183.090.
against a nursing staff person directly employed by the hospital in the terms (4) Any license that is suspended or revoked under this rule shall be
or conditions of employment of the nursing staff person, as a result of fil- suspended or revoked as provided in ORS 441.030.
ing a complaint. (5) The department shall maintain for public inspection records of any
(45) "Stable newborn” means a newborn who is four or more hours civil penalties or license suspensions or revocations imposed on hospitals
postdelivery and who is free from abnormal vital signs, color, activity, mus- penalized under this rule.
cle tone, neurological status, weight, and maternal-child interaction. [ED. NOTE: Tables referenced are available from the agency.]
(46) “Stable postpartum patient” means a postpartum mother who is Stat. Auth.: ORS 441
. Stats. Implemented: ORS 441
four hours or more postpartum and who is free from any abnormal fluctua- Hist.. OHD 20-2002. 1. & cert. ef. 12-10-02
tions in vital signs, has vaginal flow within normal limits, and who can
ambulate, be independent in self care, and provide care to her newborg33-505-0005

infant, if one is present. Governing Body Responsibility
g::lsAlunl:;I‘e ‘%‘:i:ilgsg " The governing body of each subject health care facility shall be
Hist.: HB 183, f. & ef. 5-26-66: HB 209, f. 12-18-68; HD 11, f. 3-16-72, ef. 4-1-72: HD 11- 'esponsible for the operation of the facility, the selection of the medical

1980, f. & ef. 9-10-80, HD 8-1985, f. & ef. 5-17-85; Renumbered from 333-023-0114; HD staff and the quality of care rendered in the facility. The governing body
13-1987, f. 9-1-87, ef. 9-15-87; HD 23-1987(Temp), f. 11-27-87, ef. 10-15-87 through 4-15- gpyq]|:

88; HD 10-1988, f. & cert. ef. 5-27-88; HD 20-1088, f. 12-29-88, cert. ef. 1-1-89; .
Renumbered from 333-070-0000; HD 21-1993, f. & cert, ef. 10-28-03; HD 30-1994, f. & (1) Ensure that all health care personnel for whom state licenses or

cert. ef. 12-13-94; OHD 2-2000, f. & cert. ef. 2-15-00; OHD 20-2002, f. & cert. ef. 12-10-02 registration are required are currently licensed or registered,
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(2) Ensure that qualified individuals admitted to practice in the facil- (ii) Infectious disease epidemic of staff; and
ity are granted privileges consistent with their individual training, experi- (i) Any unforeseen event preventing replacement staff from
ence and other qualifications; approaching or entering the premises; or

(3) Ensure that procedures for granting, restricting and terminating (c) If a hospital has made reasonable efforts to contact all of the qual-
privileges exist and that such procedures are regularly reviewed to assuried, on-call nursing staff and nursing services on the list described in
their conformity to applicable law; and (1)(d) and is unable to obtain replacement staff in a timely manner.

(4) Ensure that qualified individuals admitted to practice in the facil- (7) A registered nurse at a hospital may not place a patient at risk of

ity are organized into a medical staff insofar as applicable in such a mannefarm by leaving a patient care assignment during an agreed upon shift or
as to effectively review the professional practices of the facility for the pur- agreed-upon extended shift without authorization from the appropriate
poses of reducing morbidity and mortality and for the improvement of g servisory personnel as required by the Oregon State Board of Nursing
patient care. Oregon Administrative Rules 851-045-0015(1)(j) and (5).

(5) The Governing Body shall be responsible to ensure that the hos- (8) A hospi : ! ; :
. A 7 e pital may not take retaliatory action against a nursing staff
pital posts a notice summarizing the provisions of ORS 441.162, 441'166because the nursing staff person:

441.168, 441.174, 441.176, 441.178, 441.192 in a place where notices t0 (a) Discloses or intends to disclose to a manager, a private accredita-

employees and applicants are customarily displayed. The form shall be. - ) L . .
specified by the department and shall contain the contact information fo‘r%'(.)n organization, or a public body an activity, policy, or practice of the hos-

the appropriate regulatory agency (Bureau of Labor and Industries). pltal or of a hospital thgt the‘nurglng staff reas_onably believes is in waa—
Stat. Auth: ORS 441 & ORS 442 tion of law or a rule or is a violation of professional standards of practice
Stats. Implemented: ORS 441 that the nursing staff person reasonably believes poses a risk to the health,
Hist.: HD 11-1980, f. & ef. 9-10-80; Renumbered from 333-023-0125; HD 29-1988, f.12-29- ; ;
88, cert. ef. 1-1-89; Renumbered from 333-070-0050; HD 21-1993, f. & cert. ef. 10-28-93; Safety’ or welfare (,)f a patl(_ent or the pupl.lc' . e
Renumbered from 333-505-0000; HD 2-2000, f. & cert. ef. 2-15-00; OHD 20-2002, f. & cert. (b) Provides information to or testifies before a private accreditation
ef. 12-10-02 organization or a public body conducting an investigation, hearing or

inquiry into an alleged violation or law or rule or into an activity, policy or
333-510-0045 practice that may be in violation of professional standards of practice by a

Nursing Services Staffing

(1) The hospital shall be responsible for developing and implement-
ing a written hospital-wide staffing plan for nursing services. The hospital
Sh?" r}i\{e ? [zr(;fc%stshwgmh ?nSrLrl:enst thrﬁ ?O&S'ifr?t'ﬂnrgf |nr)tpli_tnfrom d:rECtﬁce of a hospital that the nursing staff reasonably believes is in violation of
care clinical stait In the development, Implementation, monitoring, evalua- ., o 1yje or is a violation of professional standards of practice that the
tion and mOdmcaF'Qn (.)f the staffing plan. The Staf.fmg plan shall include ursing staff reasonably believes poses a risk to the health, safety or wel-
the number, qualifications, and categories of nursing staff needed for al?are of a patient or the public: or ’
units. Thz \f/vrittifn staffing plan Lor nursigg services shall be evallfjarzedhan (d) F")articipates in gucomymittee or peer review process or files a report
monitored for effectiveness, and revised as necessary, as part of the hospi- h h . .
tal's quality assurance process. Written documentation of these quality®’ & complaint that discusses allegations of unsafe, dangerous or potential-
assurance activities shall be maintained. ly dangerous care. ] B o

(a) The written staffing plan shall be based on the nursing care (9) A hospital shall post a notice summarizing the provisions of OR_S
required by aggregate and individual needs of patients. This nursing caré41.162, 441.166, 441.168, 441.174, 441.176, 441.178, and 441.192, in a

shall be the major consideration in determining the number and categorie§onspicuous place on the premises of the hospital. The notice must be post-

hospital that the nursing staff reasonably believes poses a risk to the health,
safety or welfare of a patient or the public;
(c) Objects to or refuses to participate in any activity, policy or prac-

of nursing personnel needed. ed where notices to employees and applicants for employment are custom-
(b) The written staffing plan shall be based on the specialized qualifi- arily displayed.
cations and competencies of the nursing staff. The skill mix and the com- g:-:m';;ﬁ:i:iloigii 1442
petency of the staff shall ensure that the nursing care needs of the patient g~ oD 22000, 1. & cer. ef. 2-15-00; OHD 3-2001, 1. & cert, ef. 3-16-01; OHD 20-2002,
are met and shall ensure patient safety. f. & cert. ef. 12-10-02
(c) The written staffing plan shall be consistent with the scopes of
practice for R.N.’s, L.P.N.’s, and the authorized duties of C.N.A.’s. 333-515-0060

(d) The hospital shall maintain a list of qualified, on-call nursing staff Exceptions to Rules (All Subject HCFs)
and nursing services that may be called to provide qualified replacement or (1) While all subject health care facilities are required to maintain
additional staff in the event of emergencies, sickness, vacations, vacanciasntinuous compliance with the Department’s rules, these requirements do
and other absences of nUrSing staff and that prOVides a sufficient number Qfot proh|b|t the use of alternative concepts, methods, procedures, tech-
replacement staff for the hospital on a regular basis. The list shall be availniques, equipment, facilities, personnel qualifications or the conducting of
able to the individual responsible for obtaining replacement staff. ~ —  pjjot projects or research. Requests for exceptions to the rules must be:
(2) The written staffing plan for nursing services shall establish min- () Submitted to the Department in writing; and
imum numbers of nursing staff personnel (licensed nurses and certified (b) Identify the specific rule for which an exception is requested; and
nursing assistants) on specified shifts. The number of nursing staff person- (c) The special circumstances relied upon to justify the exception; and

nel on duty shall be sufficient to assure that the nursing care needs of each (d) What alternatives were considered, if any and why alternatives
patient are met. In no case shall fewer than one registered nurse and OTﬁchuding compliance) were not selected: an,d

other nursing care staff member be on duty when a patient is present. (e) Demonstrate that the proposed exception is desirable to maintain

3) Upon request of a hospital, the Department may grant variances in__ . . S
the vsfrit)tenpstaﬁir?g plan requirrejaments bade on patien): ?:are needs or tha" improve the health and safety of the patients, to meet the individual and

nursing practices of the hospital. Such request for a variance shall followA99"€9ate needs of patients, and will not jeopardize patient health and safe-
the procedure set forth in OAR 333-515-0060. Y an . )

(4) After a hospital learns about the need for replacement staff, the ~ (f) The proposed duration of the exception. o _
hospital shall make every reasonable effort to obtain registered nurses for ~ (2) Upon finding that the facility has satisfied the conditions of this
unfilled hours or shifts before requiring a registered nurse to work over-fule, the Department may grant an exception. _
time. Reasonable effort includes the hospital seeking replacement at the ~ (3) The facility may implement an exception only after written
time the vacancy is known and contacting all available resources agpproval from the Department.

described in (1)(d) of this section. Such efforts shall be documented. Stat. Auth.: ORS 441 & ORS 442
A . K . Stats. Implemented: ORS 441 & ORS 442
(5) A hospital may not require a registered nurse to work: Hist: HD 14-1986, f. 7-7-86, ef, 6-31-86; HD 29-1988, f. 12-20-88, cert. ef. 1-1-89;
(a) More than two hours beyond a regularly scheduled shift; and Renumbered from 333-070-0065; HD 21-1993, f. & cert. ef. 10-28-93; OHD 20-2002, f. &
(b) More than 16 hours in a 24-hour time period. cert. ef. 12-10-02
(6) The provisions of this rule do not apply to nursing staff needs: ecssccaces

(a) In the event of a national or state emergency or circumstance%dm Order No.: OHD 21-2002

requiring the implementation of a facility disaster plan; . ; )
(b) In emergency circumstances. Emergency circumstances includef11€d With Sec. of State12-13-2002
but are not limited to: Certified to be Effective: 12-13-02

(i) Sudden unforeseen adverse weather conditions; Notice Publication Date:11-1-02
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Rules Amended:333-050-0010, 333-050-0020, 333-050-0030, 333- (7) “Department” means the District or County Board of Health,
050-0040, 333-050-0050, 333-050-0060, 333-050-0080, 333-050Public Health Officer, Public Health Administrator or Health Department
0090, 333-050-0100, 333-050-0130, 333-050-0140 having jurisdiction within the area. _ ,
Subject; Further defines medical exemption to differentiate between , _ (8) "Evidence of Immunization” means an appropriately signed and
susceptibles and those who are immune. Clarifies that alternativ ated statement indicating the month and year each dose of each vaccine
L . as received. This is used for the determination of age-specific vaccine(s)
programs and charter schools are subject to the same requirements, ;irements.
as other schools. Gives a thirty-day grace period to provide immu- () “Exclude” or “Exclusion” means not being allowed to attend a
nization records for school children who are considered homelessschool/facility pursuant to an exclusion order from the Department based
Allows health departments to rescind exclusion orders for vaccinesn non-compliance with the requirements of ORS 433.267(1), and these
given with the four-day grace period allowed by the Advisory Com- rules. Exclusion occurs when records have not been updated by the starting
mittee on Immunization Practices. Adds additional details about thefime of the school/facility on the specified exclusion day. N
process used to approve computer-tracking systems. Adds Ianguag?e (10) “Exclusion Order for Incomplete Immunization or Insufﬂment
about excluding children who are susceptible from school/facility Mformation” means a form provided or approved by Health Services for

ttend - f di tbreak. Adds lanauage to COIIethe Departments’ and Health Services’ use in excluding a child whose
atienaance In case of disease outbreax. guag 9&cord is in non-compliance with the vaccine requirements of OAR 333-

requirements about temporary suspension of vaccine requirementgso.0os0(2) or who has insufficient information on his/her record. Forms
Rules Coordinator: Jana Fussell—(503) 731-4320 submitted for approval must contain the substantive content of the Health
Services form.

333-050-0010 (11) “Exclusion Order for No Record” means a form provided or

Definitions Used in the Immunization Rules _ approved by Health Services for the Departments', Health Services’ and
As l‘{sed in OAR ?:33'050'0010 through 333-050-0140: ) schools'/facilities’ use in excluding a child with no record. Forms submit-
(1) "Administrator” means the principal or other person having gen- (g4 for approval must contain the substantive content of the Health Services
eral control and supervision of a school/facility. form

I o Y . orm.
(2) “Certificate of Immunization Status” means a form provided or (12) “Health Care Practitioner” means a practitioner of the healing
approved by Health Services on which to enter the child’s immunization 415 who has within the scope of the practitioner’s license, the authority to

record requiring the following: order immunizations, to include: M.D., D.O., licensed nurse practitioners
(=) Evidence of Immunization signed by the parent, health care pracyith prescription writing privileges, and licensed physicians’ assistants
titioner or an authorized representative of the Department; and/or with prescription writing privileges who are working under the sponsorship

(b) A written statement of medical or immunity exemption signed by of an M.D., D.O., or a registered nurse working under the direction of an
a physician or an authorized representative of the Department; and/or  p.p. or a D.O.

(c) A written statement of religious exemption signed by the parent; (13) “Health Services” means the Oregon Department of Human
and/or Services, Health Services, Immunization Program.

(d) A written statement of disease history (immunity exemption) for (14) “Medical or Immunity Exemption” means a written statement
varicella signed by a parent, physician or authorized representative of th%igned by a physician or an authorized representative of the Department
Department. that the child should be exempted from receiving specified immuniza-

(3) “Certificate of Immunization Status Addendum” means a form ton(s). Medical or Immunity exemptions include both of the following:
provided or approved by Health Services on which to enter the child’s (a) “Immunity Exemption” means an exemption due to a disease his-
immunizations received after the initial series of D/T, polio and MMR. It tory based on a health care practitioner’'s diagnosis or the results of an
does not replace the Certificate of Immunization Status form. Thejmmune titer. Representatives of the Departments will automatically
Addendum should be attached to the child’s original Certificate of aythorize parental signature for verification of history of varicella. Children
Immunization Status form. The dates do not need to be transcribed onto thﬁlth an immunity exemption are counted as Comp|ete for the vaccine series

original Certificate of Immunization Status form. they are exempt from.
(4) “Children’s Facility” or “Facility” means: (b) “Medical Exemption” means an exemption based on a specific
(a) A certified child care facility as described in ORS 657A.250 t0 medical diagnosis resulting from a specific medical contraindication.
657A.460; Children with a medical exemption are counted as having a medical exemp-

(b) A program operated by, or sharing the premises with, a certifiedtion and are considered susceptible to the diseases they have not received
child care facility, school or post-secondary institution where care is pro-immunizations for.
vided to children, six weeks of age to kindergarten entry; or (15) “New Enterer” means a child who meets one of the following cri-

(c) A program providing child care or educational services to children teria:
including Head Start and preschools, six weeks of age to kindergarten  (a) Initially attending an Oregon facility (no previous attendance at

entry, in a residential or nonresidential setting; any Oregon facility);

(d) This definition does not apply to facilities that are exempted by (b) Initially attending a school at the entry level (kindergarten or the
Health Services. Exempted facilities are those which: first grade, whichever is the entry level);

(A) Are primarily supervised training in a specific subject, including, (c) Initially attending a school/facility from a home-school setting at
but not limited to, dancing, drama, or music; any grade (preschool through the 12th grade); or

(B) Are primarily an incident of group athletic or social activities (d) Initially attending a school/facility after entering the United States
sponsored by or under the supervision of an organized club or hobby grougfrom a foreign country at any grade (preschool through 12th grade).

(C) Are operated at a facility where children may only attend on a lim- (16) “Non-Compliance” means failure to comply with any require-
ited basis not exceeding a total of five days per calendar year; or ment of ORS 433.267(1) or these rules.

(D) Are operated on an occasional basis by a person, sponsor, or  (17) “Parent” means a parent, guardian, any adult responsible for the
organization not ordinarily engaged in providing child care. child, a person who is emancipated or has reached the age of majority.

(5) “Contraindication” means either a child or a household member’s (18) “Physician” means a physician licensed by the Board of Medical

physical condition especially any condition or disease which renders a parExaminers for the State of Oregon or by the Naturopathic Board of
ticular vaccine improper or undesirable in accordance with the current recExaminers or a physician similarly licensed by another state or country in
ommendations of the Advisory Committee on Immunization Practices of which the physician practices or a commissioned medical officer of the

the U.S. Public Health Services and the current issue &aeBook(The Armed Forces or Public Health Service of the United States.
Report of the Committee on Infectious Disease, The American Academy of (19) “Primary Review Summary” means a form provided or approved
Pediatrics). by Health Services to schools/facilities for enclosure with records forward-

(6) “County Immunization Status Form” means a form provided by ed to the Department for secondary review and follow up. Forms submitted
Health Services to the Department (or school/facility if there is no for approval must contain the substantive content of the Health Services
Department) to report annually to Health Services the number of childrenform.
as specified, in the area served, and the number susceptible to the vaccine (20) “Private Provider” means any health care practitioner as defined
preventable diseases covered by these rules. in Section (12) of this rule and not identified as a public provider.
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(21) “Public Provider” means county health jurisdictions, their con- grams are exempt from all requirements except an up-to-date Certificate of
tractees and other governmental entities receiving vaccine from themmunization Status form on each child in attendance.
Immunization Program, Oregon Department of Human Services. (3) Nothing in these rules prohibits a public school from adopting
(22) “Record” means a statement relating to compliance with the additional or more stringent rules (in accordance with the law) as long as
requirements of ORS 433.267(1)(a) through (d) and these rules. the rules are in compliance with U.S. Public Health Service Advisory
(23) “Religion” means any system of beliefs, practices or ethical val- Committee on Immunization Practices.
ues. (4) Nothing prohibits a private school, children’s facility, or post-sec-
(24) “Religious Exemption” means a statement signed by a parentondary educational institution from adopting additional or more stringent
that the child has not been immunized as prescribed by OAR 333-050+equirements than the statutes or rules as long as medical and religious
0050(2), because the child is being reared as an adherent to a religion, tlexemptions are included and the requirements are in compliance with the

teachings of which are opposed to such immunization. United States Public Health Advisory Committee on Immunization
(25) “School” means a public, private, charter or parochial educa- Practices recommendations.
tional program, alternative program or school offering kindergarten through Stat. Auth.: ORS 433.001, ORS 433.004, ORS 433.006 & ORS 433.235 - 433.284
de 12 or any part thereof. Schools run by residential correctional facili- St Implemented: ORS 438.273
gra y P - oC y Hist.: HD 21-1981, f. & ef. 10-21-81; HD 17-1982, f. & ef. 8-13-82; HD 12-1983, f. & ef.
ties are also subject to the requirements of these rules. 8-1-83; HD 22-1983, f. & ef. 11-1-83; HD 8-1987, f. & ef. 7-15-87; HD 6-1991, f. & cert.
(26) “School Year” or “SY” means an academic year as adopted by ef. 5-15-91; HD 9-1992, f. & cert. ef. 8-14-92; HD 29-1994, f. & cert. ef. 12-2-94; HD 16-

1997, f. & cert. ef. 12-3-97; OHD 14-2001, f. & cert. ef. 7-12-01, Renumbered from 333-

the school or school district (usually September through June). 019-0025; OHD 26-2001, f. & cert. ef. 12-4-01; OHD 21-2002, f. & cert. ef. 12-13-02

(27) “Susceptible” means being at risk of contracting one of the dis-
eases covered by these rules, by virtue of being in one, or more of the fol333_050-0030
lowing categories: . o . Visitors, Part-Time Students, and Residents

(2) Not being complete on the immunizations required by these rules; (1) any child visiting or attending school for greater than five school

(b) Possessing a medical exemption from any of the vaccines require@ays in a given school year or residing on the premises of a school/facility
by these rules due to a specific medical diagnosis based on a specific me?egardless of whether the child attends classes, at any grade preschool

ical contraindication; or . . _through Grade 12, shall be subject to the requirements of either a new enter-
(c) Possessing a religious exemption for any of the vaccines requiredsy or transferring child as appropriate. Such residents and visitors for the
by these rules. purposes of these rules are in attendance.
(28) “These Rules” means OAR 333-050-0010 through 333-050- (2) Children receiving child care in a certified child care facility are
0140. _ _ _ subject to these immunization requirements unless they attend fewer than
(29) “Transferring Child” means a child who: five days in a calendar year.
(a) Moves from one Oregon facility to another Oregon facility. In () For facilities providing drop-in child care, a child may attend up

order to qualify as a transferring child, the facility must request recordstg four days without a Certificate of Immunization Status on file. Before
from the previous facility whose name must be documented on thegjowing attendance on the fifth visit, a Certificate of Immunization Status

Exclusion Order for No Record; must be provided showing at least one dose of each required vaccine or an
(b) Moves from one Oregon school to another Oregon school, exceplppropriately signed exemption.

when the move is due to the normal progression of grade levels, such as to = stat. Auth.: ORS 433.001, ORS 433.004, ORS 433.006 & ORS 433.235 - 433.284
a junior high or senior high from a feeder school; Stats. Implemented:

: Hist.: HD 8-1987, f. & ef. 7-15-87; HD 6-1991, f. & cert. ef. 5-15-91; HD 9-1992, f. & cert.
(C) M“OVES from 61"SC|’100| in another state to an OreQOn SCh00|j ef. 8-14-92; OHD 14-2001, f. & cert. ef. 7-12-01, Renumbered from 333-019-0026; OHD 26-
(30) “Up-to-Date” means currently on schedule and not subject to 2001, f. & cert. ef. 12-4-01; OHD 21-2002, f. & cert. ef. 12-13-02

exclusion, based on the immunization schedule for spacing doses, as pre-

scribed in OAR 333-050-0120. 333-050-0040
[Publications: Publications referenced are available from the agency.] Statements (Records) Required
Stat. Auth.: ORS 433.001, ORS 433.004, ORS 443.006 & ORS 433.235 - 433.284 - : : : P
Stats, Implemented: ORS 433,273 (1)(a) The statement initially documenting evidence of immunization

Hist.: HD 21-1981, f. & ef. 10-21-81; HD 17-1982, . & ef. 8-13-82; HD 12-1983, f. & ef. OF €xemption under ORS 433.267(1)(a) through (d) must be on a Certificate
8-1-83; HD 22-1983, f. & ef. 11-1-83; HD 15-1986, f. & ef. 7-15-86; HD 8-1987, f. & ef. 7-  of Immunization Status form. Evidence of immunization shall include at

15-87; HD 6-1991, f. & cert. ef. 5-15-91; HD 9-1992, f. & cert. ef. 8-14-92; HD 29-1994, . ; ;
& oort. of, 12:2.94. HD 16.1997. 1. & cort. of, 12-3.07: OHD 142001, £ & wort, of, 7-12-0L. least the month and year of each dose of each vaccine received and must be

Renumbered from 333-019-0021; OHD 26-2001, f. & cert. ef. 12-4-01: OMD 21-2002, . & aPpropriately signed and dated to indicate verification by the signer.

cert. ef. 12-13-02 Presigned Certificate of Immunization Status forms are not allowable. If a
Certificate of Immunization Status form is signed but not dated, the person
333-050-0020 who receives the form at the school or facility should date the form with the
Purpose and Intent date it was received; or
(1) The purpose of these rules is to implement ORS 433 .235 et seq.,  (b) The school/facility may choose to complete a Certificate of

which requires evidence of immunization or a medical or a religious Immunization Status form by transcribing dates from and attaching an
exemption for each child as a condition of attendance in any school/facili-already appropriately completed, signed and dated record. The Certificate
ty and which requires exclusion from school/facility attendance until such of Immunization Status needs to be signed and dated by the person tran-

requirements are met. scribing the information. Areference should be made to the attached record;
(2) The intent of the school/facility immunization statutes and these or
rules is to require that: (c) The parent or school/facility may choose to complete a Certificate

(@) A new enterer provide a signed and dated Certificate of of Immunization Status form by transcribing dates from and attaching one
Immunization Status form documenting either evidence of immunization orof the following records listed in (A) through (C). The Certificate of
a religious and/or medical or immunity exemption. If age appropriate, Immunization Status form must be signed and dated by the person tran-
required for the child’s grade level, and the child has not claimed an exempscribing the information. A reference should be made to the attached record
tion, a minimum of one dose each of the following vaccines must beon the Certificate of Immunization Status form.

received prior to attendance: Polio, Measles, Mumps, Rubella, Hepatitis B, (A) A health care practitioner documented immunization record;

Varicella, Haemophilus influenzae Type b vaccine and Diphtheria/Tetanus (B) An unsigned record on health care practitioner letterhead.

containing vaccine. (See OAR 333-050-0120); (C) An unsigned record printout from the statewide immunization
(b) A transferring child provide evidence of immunization or an information system, Oregon Immunization ALERT.

exemption(s), within 30 days of initial attendance; and (d) The statements updating the initial evidence of immunization or

(c) A child currently attending not be allowed to continue in atten- exemption on a Certificate of Immunization Status form under ORS
dance without complete, incomplete but up-to-date evidence of immuniza-433.267(1)(a) through (d) include only the following options:
tion or an exemption(s). Beginning SY 2000/2001, Hepatitis B, Varicella (A) Entering the updated evidence of immunization or exemption on
and a second dose of measles containing vaccine will be phased in by gradkee initial Certificate of Immunization Status form, insuring that the parent,
(see OAR 333-050-0120). health care practitioner, or an authorized representative of the Department
(d) The only exception is for family child care homes, either regis- re-signs and dates the form;
tered or exempt from registration providing child care, six weeks of age to (B) Entering the updated evidence of immunization or exemption on
kindergarten entry, in a residential or nonresidential setting. These proa new Certificate of Immunization Status form, insuring that the parent,
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health care practitioner, or an authorized representative of the Departmerdand a copy will be given to the parent or guardian. The exclusion date will
signs and dates the form; be 30 days from the date of enroliment. If the parent is not at registration,
(C) Entering the updated evidence of immunization on a valid coun-a copy of the Exclusion Order for No Record will be sent to the parent via
ty-issued Exclusion Order for Incomplete Immunization or Insufficient the student at least fourteen days prior to the exclusion date.
Information insuring that the parent, health care practitioner, or an author- (b) School staff shall make every effort to help the family compile an
ized representative of the Department signs and dates the form (or uses ti@munization record for the student, including requesting a record from a
official department stamp); previous school, Oregon Immunization ALERT or a previous medical
(D) Entering the updated evidence of immunization on a piece of provider.
paper, insuring that the parent, health care practitioner, or an authorized (6) Where a child attends both a facility and a school, the school is
representative of the Department signs and dates the paper (or uses the offesponsible for reporting and for enforcing these rules in accordance with
cial department stamp); or the school/facility vaccine requirements. However, because of the need for
(E) The school/facility may choose to update the evidence of immu- gutbreak control when school is not in session, the facility administrator
nization on a form provided by the school/facility containing the language will be responsible for requesting that the parent also provide an up-to-date
shown inExhibit 3; Certificate of Immunization Status to the facility. If the parent doesn’t com-
(F) The parent or school/facility may choose to update the Certificateply, the facility administrator shall inform the parent that in the event of an

of Immunization Status by transcribing an already appropriately complet-gutbreak the child will be excluded until it is determined that the child is
ed, signed and dated record which is attached to the Certificate ohot susceptible.
Immunization Status. The Certificate of Immunization Status needs to be [ED. NOTE: Exhibits referenced are available from the agency.]
signed and dated by the person transcribing the information. A reference ga: Aluth.lz 0R3t4d33§£é, 403252 ;1;3.004, ORS 433.006 & ORS 433.235 - 433.284
. ats. Implemented: .
should be made to the attached record; . . o Hist.: HD 21-1981, f. & ef. 10-21-81; HD 17-1982, f. & ef. 8-13-82; HD 12-1983, f. & ef.

(G) The parent may choose to update the evidence of immunization  g.1-3; HD 15-1986, . & ef. 7-15-86; HD 8-1987, f. & ef. 7-15-87; HD 6-1991, f. & cert.
by attaching to a Certificate of Immunization Status form one of the fol- ef. 5-15-91; HD 9-1992, f. & cert. ef. 8-14-92; HD 16-1997, f. & cert. ef. 12-3-97; OHD 14-
lowing records: 2001, f. & cert. ef. 7-12-01, Renumbered from 333-019-0030; OHD 26-2001, f. & cert. ef.

(i) A health care practitioner documented immunization record; 12-4-01; OHD 21-2002, 1. & cert. ef. 12-13-02

(ii) An unsigned record on health care practitioner letterhead; or 333-050-0050

(iii) An unsigned record printout from the statewide immunization
system, Oregon Immunization ALERT.

(e) The statement signed by the parent of a transferring child to
school/facility indicating that the record will be provided within 30 days of (a) “Diphtheria/Tetanus containing vaccines":
"““?" attendance, “’Fder ORS 433.267(1)(d), shaII be printed on the top (A) “DTP” — Injectable Diphtheria and Teta.nus toxoids combined
portion of the Exclusion Order for No Record which has been presigned bywith whole cell pertussis vaccine. DTP vaccine is for use in children up to
an authorized representative of the Department. the seventh birthday;

§A) The ?dminist:‘altgr shal rr:lake elvery efg)ré o fenSUI’e that t(r;e [r:ar— (B) “DTaP” — I’njectable Diphtheria and Tetanus toxoids combined
ent of a transferring child signs the Exclusion Order for No Record when_ . : ) P . .
the parent brings the child to the school/facility to register or brings theméhsi(\:/eelrl:#lagiﬁigg?'s vaccine. DTaP vaccine is for use in children up to
i (an) t‘:']ﬁ;l;sdtr?\%%s?:a?grers]ﬂglr?cdee’termine the exclusion date to be usedAIth (C)h PDTt —_Inject?blg combin_ed _Diphtheria ar:jd dTett)artlus ttoxoid_s.d
for the Exclusion Order for No Record. The exclusion date must be no’\oUgN FEMUSSIS containing vaccine Is recommence (but not required)

sooner than 30 days after initial attendance, but no later than the next maﬁEjr children up to the seventh birthday, particularly those in early infancy

dated “No Record” exclusion (third Wednesday in February). When thewhere the hazard of Pertussis is greatest, pediatric Diphtheria/Tetanus vac-

parent signs the Exclusion Order for No Record, the administrator provide§m.e (DT) may be substituteq for DTP and DTaP. DT vaccine is for use in
the parent a copy of the order. children up to the seventh birthday;

(C) If the parent did not accompany the transferring child to the (D) “Td” — Injectable combined Tetanus and Diphtheria toxoids.

school/facility to register or accompany the child on the first day of atten- 11iS is for use in children past their seventh birthday. This vaccine is com-
dance, the administrator will so indicate on the Exclusion Order for No Parable to DTP, DTaP and DT vaccines for immunization against diphthe-
Record. If for some other reason the Exclusion Order for No Record wadia and tetanus.
not signed by the parent, the administrator will so indicate on the order. If (b) “POI'O vaccines i ] )
the parent did not receive a copy of the Exclusion Order for No Record, the ~ (A) “TO?V — Trivalent oral polio vaccine (Sabin); or
administrator must mail a copy of the Exclusion Order for No Record to the (B) . IPV” — Injectable inactivated polio vaccine. .
parent no later than 14 days before the exclusion date; (c) “Measles, Mumps, and Rubella injectable vaccines™
(D) Where the parent does not comply (30 days or more have passed)  (A) “MMR” — Combined Measles, Mumps, and Rubella injectable
with the signed statement in subsection (1)(e) of this rule, the administratoMaccine; ) o )
shall enforce the presigned Exclusion Order for No Record and exclude the ~ (B) “MR” — Combined Measles and Rubella injectable vaccine;
child in accordance with the time schedule in OAR 333-050-0080(1)(b). (C) "Measles” — Single antigen injectable vaccine;
(2) If the child transfers to a new school district, except when the (D) “Mumps” — Single antigen injectable vaccine;
move is due to the normal progression of grade levels, such as to a junior ~ (E) “Rubella” — Single antigen injectable vaccine; _
high or senior high from a feeder school, the receiving school must assure  (F) These vaccines may be given in combined forms, and/or as a sin-
that the transferred records are on a signed Certificate of Immunizatiorgle antigen vaccine. It is recommended that these vaccines be given at 12
Status form or another Health Services-approved form. The original transi0 15 months of age.
ferred records that are not on an approved form shall be attached to a  (G) Measles containing vaccines — includes A through C above.
Certificate of Immunization Status form and the form shall be marked with Second dose, if required, must be at least 28 days after first dose.
a reference to the attached records, signed, and dated by the person tran- (d) “Haemophilus influenza®pe b (Hib) vaccines"- A Hib vaccine
scribing the information on the form. is for use in children up to the fifth birthday.
(3) The records relating to the immunization status of children in (e) “Hepatitis B injectable vaccines.”
schools shall be part of the education record and shall be transferred to the  (f) “Varicella (Chickenpox) vaccine."
receiving schools pursuant to ORS 326.575(2) within 30 days pursuant to (9) Interrupted series: If there is a lapse of time between doses longer
ORS 433 .267(1)(d). than that recommended by the standard described in OAR 333-050-0120,
(4) When a new enterer is admitted in error to a school or facility the schedule should not be restarted. Immunization may resume with the
without an immunization history or appropriately signed exemption, the next dose in the series.
school or facility will immediately issue an Exclusion Order for No Record. (h) Partial doses: Because the efficacy of immunizing with partial
The exclusion date shall be fourteen days after the date the exclusion ordetoses of the vaccines listed in subsection (1)(a) through (f) of this rule is
is mailed to the parent. not known, this procedure does not satisfy the requirements of these rules.
(5)(a)When a child is determined by the school or school district to be (2) For purposes of ORS 433.267(1), immunizations are required as
homeless and does not have a completed Certificate of Immunization Statu®llows:
on file with the school, an Exclusion Order for No Record will be issued (a) Diphtheria/Tetanus containing vaccine — Four doses, unless:

Immunization Requirements
(1) For purposes of this section, the following definitions and proce-
8ures apply:
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(A) The fourth dose was received prior to four years of age, in which (C) Exemption for Hib conjugate vaccination may be certified by a
case a fifth dose is also required;* or physician or authorized representative of the Department for a child who
(B) The third dose of Diphtheria/Tetanus containing vaccine was experienced invasive Haemophilus influenzae Type b disease at 24 months
received on or after the seventh birthday, in which case the child is comof age or older.
plete with three doses;or (D) Exemption for Varicella vaccine may be signed by the parent for
(C) A child enrolled before SY 1998/99 is complete for history of varicella. The date of the disease is not required. This exemption
Diphtheria/Tetanus containing vaccine with three doses of DTaP, DTP orwill be automatically authorized by the Department.
DT, if the first dose of DTaP, DTP or DT was received at or after the first (E) Exemption for Hepatitis B vaccination based on laboratory con-
birthday and the third dose was received at or after the child’s fourth birth-firmation of immunity or confirmation of carrier status may be certified by
day. a physician or authorized representative of the Department.
(b) Polio — Four doses* unless: (b) Children possessing the following medical exemptions are sus-
(A) The third dose was given at or after the fourth birthday, in which ceptible to the diseases for which they are exempt from vaccination:
case the child is complete with three doses of polio vaccine; or (A) Exemption for rubella or varicella vaccination may be certified by
(B) The student is 18 years of age or older. Polio vaccination at ora physician or an authorized representative of the Department for a post-
after the 18th birthday is not required. pubertal female when it is believed that there is a significant risk of her
(c) Measles — The first dose, must be received at or after 12 monthseing or becoming pregnant within one month for varicella or three months
of age. For the purposes of assessment for compliance with these rules,fgr rubella:
dose is considered in compliance if the dose was given in the same month (B) Exemption for one or more immunization(s), shall be established
and year as the child's first birthday. Second dose, if required, must beyy a specific diagnosis based on a specific medical contraindication certi-

received at least 28 days after first dose (Edge 1); fied by a physician or an authorized representative of the Department. The
(d) Rubella — One dose, must be received at or after 12 months of,accine(s) and the specific medical diagnosis must be documented on the
age. ) record.
(e) Mumps — One dose, must be received at or after 12 months of () Exemptions submitted to the school/facility must be in English.
age. (6) A child may attend a school/facility under ORS 433.267(1) if the

(f) Haemophilus influenzaBype b (Hib) vaccine — Up to four doses ¢l is incomplete but up-to-date and remains up-to-date and in compli-
depending on the child's current age and when previous doses were admingce with immunization schedules for spacing between doses presented in
istered. (Sed@able 1to determine the number of required doses.) OAR 333-050-0120.

(9) Hepatitis B- Up to three doses (Seble 1). If the first dose was (7) If evidence is presented to the Department that an exclusion order
received at or after eleven years of age and the second dose is received,\ghs issyed in error because a vaccine was given within the four-day grace
least four months after dose one, the child is complete with two doses. period recommended by the Advisory Committee on Immunization

(h) varicella- Up to two doses, depending on the child's age when thepyactices as published in the General Recommendations on Immunization,

first dose was administered. The first dose must be received at or after 186 Department shall rescind the exclusion order. The Department shall
months of age and after March 1995, the date the vaccine was licensed iqify the child's school or facility when an exclusion order is rescinded.
the United States. For the purposes of assessment for comphanc'e with these (8) In situations where a child’s vaccine history presents an unusual

P . h rTl?roblem not covered by these rules, the Department shall use its judgment
month and year as the child’s first birthday. (3able 110 determine the to make a final determination of the child’s immunization status.

number of required doses).* A child cannot be excluded from school for not (9) Religious exemption from immunization requirement is allowed

having the 5th dase of Diphtheria/Tetanus containing vaccine or 4th dos%r one or more of the vaccines. Where a specific vaccine is not indicated
of Polio until kindergarten. L L : ;
) . for the religious exemption, it shall be interpreted that the exemption cov-
(3) The State Health Officer shall have the right to suspend temporar—ers all of tr?e vaccinesprequired by these rulrt)es P
ily any portion of these requirements due to unforeseen circumstances.”~ “[p NOTE: Tables referenced are available from the agency.]
Health Services shall give notice in writing to all local health departments Stat. Auth.: ORS 433.001, ORS 433.004, ORS 433.006 & ORS 433.235 - 433.284
when the suspension takes effect. Additional written notice shall be given Stats. Implemented: ORS 433.273

ion is i Hist.: HD 21-1981, f. & ef. 10-21-81; HD 17-1982, f. & ef. 8-13-82; HD 12-1983, f. & ef.
to all local health departments when the suspension is lifted. Local health §.1-83: HD 61667, £, & ef. 7-15.87: LD 6-1901. f. & cert, ef, 5-15.01: HD 10.1991, . &

departments will notify schools/facilities of any temporary suspensions that cert. ef. 7-23-91; HD 9-1992, f. & cert. ef. 8-14-92; HD 16-1997, . & cert. ef. 12-3-97; OHD
affect their procedures under these rules. Any waived vaccine doses will be 12-2000, f. & cert. ef. 12-26-00; OHD 14-2001, f. & cert. ef. 7-12-01, Renumbered from
required at the next review Cyc|e fo”owing the ||ft|ng of the Suspension. 333-019-0035; OHD 26-2001, f. & cert. ef. 12-4-01; OHD 21-2002, f. & cert. ef. 12-13-02

(4) The local public health officer, after consultation with Health
Services, may allow a child to attend a school or facility without meeting 333-050-0060

the minimum immunization requirements in case of temporary local vac-Primary Review of Records . . ) )
cine shortage. (1) At least annually the administrator will conduct a primary review

(a) The Department shall provide a letter signed by the local health®f €ach child’s record to determine the appropriate category of each child.
officer to the parent of the affected student detailing which vaccines the stuThis review shall be completed no later than five weeks (35 days) prior to
dent is being exempted from. The letter must state that the student wilfhe third Wednesday in February (usually the second Wednesday in
receive an exclusion order if the student's record is not updated with thelanuary) unless otherwise approved in writing first by the Department and

missing doses prior to the next exclusion cycle. then by Health Services. _ _
(b) A copy of the letter must be attached to the student’s Certificate of (2) The administrator shall categorize all children as follows:
Immunization Status on file at the school or facility. (a) “Complete™: This category applies to any child whose record indi-

(c) A photocopied form letter signed by the local health officer may cates that he/she is fully immunized as specified by OAR 333-050-0050(2)
be used by the Department when the shortage is expected to affect mo® (5)(a);

than one child. (b) “Religious Exemption™: This category applies to any child whose
(d) If the vaccine is still unavailable at the next exclusion cycle, the incomplete immunizations are covered by a religious exemption; _

Department, with the agreement of Health Services, will not issue exclu- (c) “Medical Exemption™: This category applies to any child who is

sion orders for the unavailable vaccine. susceptible because of a Medical Exemption Statement on file as specified
(5) Medical or immunity exemptions from immunization require- by OAR 333-050-0050(5)(b);

ments are allowed as follows: (d) “Incomplete Immunizations": This category applies to any child
(a) The following immunity exemptions satisfy the immunization Wwhose record indicates that he/she is not fully immunized as specified in

requirements for the specified vaccines: OAR 333-050-0050(2). This category only includes a child who is past due

(A) Exemption for Measles, Mumps or Rubella vaccination due to a on his/her immunizations on or before the date the Primary Review
disease history may be certified by a physician or an authorized represerSummary form is due at the Department;
tative of the Department for a child who has immunity based on a health (e) “Insufficient Information™: This category applies to any child
care practitioner’s diagnosis; whose record does not have enough information to make a proper determi-
(B) Exemption for Measles, Mumps or Rubella vaccination due to a nation about the child’s immunization status, including unsigned records,
documented immune titer may be certified by a physician or an authorizedraccine dates before day of birth, dates out of sequence, missing doses in
representative of the Department; the middle of a vaccine series, more than two doses of a vaccine series
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given in the same month and dates before vaccine licensure. This category  (4) Additional review cycles for incomplete/insufficient records with
does not apply to signed but undated records; specific time-frames are allowable if mutually agreed upon in writing by

(f) “No Record": This category applies to any child with no record on the affected Department and schools/facilities. Exclusion dates shall be no
file at the school/facility. less than 14 days from the date that the Exclusion Orders are mailed.

(g) “Children not to be counted": School age children also attending (5) It is the responsibility of the administrator to see that primary
a facility should be counted by the school. Children enrolled in a school butreview of immunization records is accomplished according to these rules.
physically attending another school should be counted by the school theyll or part of the actual review may be delegated by mutual agreement of
physically attend. Children attending a preschool or Head Start progranparties affected to a third party subject to this requirement.
and another facility should be counted by the preschool or Head Start pro- 2:::'5’*'?:;@%2?{:33‘00%3252;23'004' ORS 433.006 & ORS 433.235 - 433.284
gram. Children physically attending more than one child care facility or Hist.: HD 21-1981, f. & ef. 10-21-81; HD 17-1982, f. & ef. 8-13-82; HD 12-1983, f. & ef.
school should be counted by the facility or school where they attend the 8-1-83; HD 8-1987, f. & ef. 7-15-87; HD 6-1991, f. & cert. ef. 5-15-91; HD 9-1992, f. & cert.
most hours. ef. 8-14-92; HD 16-1997, f. & cert. ef. 12-3-97; OHD 14-2001, f. & cert. ef. 7-12-01,

. ) . . Renumbered from 333-019-0040; OHD 26-2001, f. & cert. ef. 12-4-01; OHD 21-2002, f. &

(3)(a) Five weeks (35 days) prior to the third Wednesday in February, cert. ef. 12-13-02
unless otherwise approved in writing first, by the Department and then by
Health Services, the administrator shall provide to the Department for sec333-050-0080
ondary review: Exclusion

(A) Organized alphabetically within category, copies of records or a (1) The Department may use one of two Exclusion Orders depending
computer printout of the records of all children with incomplete immuniza- upon the reason the child is found to be in non-compliance with ORS
tions or insufficient information, except where the Department has explic-433.267(1) and these rules:

itly indicated to the administrator that the child is not yet due for his/her (a) Exclusion Order for Incomplete Immunization or Insufficient
next immunization. In this case the record or computer printout should notinformation:
be forwarded for review until the specified secondary review date; (A) No later than 21 days from the date that the secondary review

(B) Copies of Exclusion Order for No Record for children who have began, the Department shall send an appropriately completed and signed
no record on file at the school/facility. If mutually agreed upon by the order of exclusion to the parent of each child with an incomplete or insuf-
affected school/facility and the Department, a computer-generated list fronficient record. If a student is emancipated or has reached the age of major-
a currently Health Services approved system of children with no record igty, the Exclusion Order will be sent to him/her. The original copy shall be

an acceptable alternative; mailed first class to the parent of the child to be excluded. In the event that
(C) Copies of records of children with a medical or immunity exemp- the Department has knowledge that the address of the parent, provided on

tion, except those records which: the Primary Review Summary Form is incorrect, the Department shall use
(i) Are specified in OAR 333-050-0050(5)(a)(D); or all reasonable means to notify the parent, including inquiries to the

(i) Have been certified by the Department as having a permanentSChOOl/faC“ity administrator and the local Post Office to establish the

medical or immunity exemption and are otherwise complete with no further@ppropriate mailing address and sending home from the school a copy of
review required. the Exclusion Order with the child. After all reasonable means have been

(D) A completed Primary Review Summary Form, which includes an €xhausted, the administrator shall exclude the child on the stated exclusion

alphabetical list, for each category, of children whose records are enclosedjhate- For all orders issued, one copy of the Exclusion Order shall be sent to
specifying each child’s name, current grade level, parent(s) name and cut® administrator and the Department shall retain one copy. The
rent mailing address. Also listed alphabetically should be the names of th&&partment shall also retain copies of the records of children to be exclud-
children for whom an Exclusion Order for No Record has been attached. ”eo_l until notification from the school/facility that such children are in com-
mutually agreed upon by the affected school/facility and the Department, £/12NCe€;

computer-generated list from a currently Health Services approved system (B) The Department shall indicate on thg Primary Review Summar_y
of children with no record is an acceptable alternative: Form, the status of each child whose records it reviewed and shall submit a

(E) The administrator shall review the completed Primary Review °PY of that form to the administrator along with copies of Exclusion

Summary Form for mathematical accuracy and correct any errors beforeprders issued, .
forwardirxg the completed Primary Re\%ew Summary )Iéorm to the (C) The date of exclusion shall be 35 days from the date that the sec-
Department ondary review began. Additional exclusion cycles with specific time frames

. - are allowable if mutually agreed upon in writing by the affected
~ (b) All copies of records provided tq the De_pa}rtme”t TO" secondafy Department and school/facilities. Exclusion dates shall be set at no less than
review must contain at least the following: The child’s name; date of birth;

current grade level; parent(s) name and current mailing address; and ew:E4 days from the date that the Exclusion Orders are mailed;
g P 9 ' (D) For children excluded for insufficient information and/or incom-

denc_e of |mmun|zat|on or exemption. A copy .Of et or a data pro(})lete immunizations, compliance will be achieved by submitting to the
cessing printout of the records must be used in place of the original recor dministrator one of the statements allowed in OAR 333-050-

(A) The computer printouts and the results from computer generate 040(1)(d)(A) through (G):
immunization gssessments (computer outputs) must have the 'prior apprpval (E) When the adminiétrator verifies that the requested information has
of Health Services. To receive approval to be used for the primary reviewyeon "nrovided per the Exclusion Order or that an appropriate medical
report in January, computer printouts and computer outputs must be,,qor religious exemption has been provided, the child shall be in compli-
received by Health Services no later than the last working day of Novembeg e \yith ORS 433.267(1) and these rules and qualified for school/facility
in the year prior to the year in which the primary review reports are due. aiendance.

(B) The computer printout will be reviewed for essential data ele- (F) On the specified date of exclusion, the administrator shall exclude
ments and the sequence of data elements. Health Services reserves the righfn, school/facility attendance all children so ordered by the Department
to require proof of specific test data and approval by Health Services of thgnij| the requirements specified by the Department are verified by the
test results as calculated by computerized system. administrator:

(C) Provisional approval will be given to a computer tracking system (G) The Department shall maintain copies of immunization records of

after correct assessment has been confirmed for test data and essential dgfidren excluded and shall maintain contact with administrators regarding
elements in required reports. Computer tracking systems with provisionakhe status of such children.

approval will be reviewed after use during the annual review and exclusion (b) Exclusion Order for No Record:

cycle. Final approval will be given after any programming errors identified (A) Where the parent does not comply with the requirements of the

during the cycle have been corrected by the tracking system and additionaxclusion Order for No Record (30 days or more have passed since initial

printouts have been approved by Health Services. attendance), the administrator shall enforce the exclusion date indicated on
(D) Health Services also reserves the right to withdraw computer sys-the presigned order and exclude the child.

tem approval. (B) If the exclusion date used is the mandated date (third Wednesday
(E) When ORS 433 .235 to 433.280 and/or these rules are amendeaf February), it is recommended that the administrator mail the parent a

computer systems must be updated within 120 days. Health Services wilkecond copy of the Exclusion Order for No Record five weeks prior to

then allow 60 days for review, needed changes and final approvalexclusion day;

Computer outputs that are not in compliance will not be authorized for use (C) Five weeks prior to the mandated exclusion date (third

during the annual review and exclusion cycle. Wednesday in February), a copy of each presigned Exclusion Order for No
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Record for all students for whom no record exists at that time shall be sent (4) If prior to the hearing the order of exclusion is found by the
to the Department. If mutually agreed upon by the school/facility and theDepartment to be in error, or if prior to the hearing, compliance is achieved
Department, a computer generated list is and acceptable alternative; pursuant to OAR 333-050-0080(1)(a)(D) and (b)(D), the Exclusion Order
(D) Exclusion may be avoided before the date specified on themay be rescinded without a hearing and formal decision.
Exclusion Order for No Record, by submission to the school of evidence of (5) The Department shall schedule a requested hearing to commence
immunization(s) which includes at least one dose of each vaccine requiregrior to the date set for exclusion of the child from the school/facility. If it
for that grade, or a medical or religious exemption. If the Exclusion Orderis not possible to do so, the hearing shall be scheduled to commence as soon
for No Record is enforced and the child is excluded, the child may re-entels possible after the date set for exclusion. When a hearing is scheduled for
school after presenting evidence of immunization(s) which includes at leasbn or after the date of exclusion, the Department shall provide written
one dose of each vaccine required for that grade, or a religious or medicalotice to the school/facility that the exclusion of the child should be held in
or immunity exemption. abeyance pending a notification of the decision following the hearing.
(2) If children whose records are not updated on the specified exclu-Notification of the date, time, and place of the administrative hearing shall
sion day arrive at their school/facility, the administrator shall make everybe provided to the parent, together with a copy of this OAR rule. Notice
effort to contact their parent by phone. The administrator shall placesent by first class mail will suffice.
excluded children in a space away from the other children until their parent (6) The chief administrator of the Department or his or her designee
arrives to pick them up or until they are returned home by regular schookhall be the hearing officer.
district transportation. (7) The parent or his/her authorized representative shall have the right
(3) If the excluded children do not meet the requirements specified byto:
the Department and do not return to school within four school days, it is the (a) Inspect in advance of the administrative hearing any documentary
responsibility of the public school administrator, as proper authority, to evidence leading to the Exclusion Order;
notify the attendance supervisor of the unexcused absence. The attendance (b) Be represented by legal counsel;
supervisor is required to proceed as required in ORS 339.080 and 339.090.  (c) Question and confront witnesses; and
(4) Children who have been issued an Exclusion Order are not enti- (d) Present evidence that is relevant to the issues in the hearing, either
tled to begin or continue in attendance in any school or facility in Oregonthrough witnesses or documentary evidence.
while the Exclusion Order is still in effect. Administrators who receive, or (8) The Department shall present the evidence which is the basis for
are otherwise made aware of the records of a child from anotherthe Exclusion Order at the hearing.
school/facility containing an Exclusion Order, which has not been can- (9) The hearing may be continued for good cause and for reasonable
celled, shall notify the parent(s) and immediately exclude the child until theperiods as determined by the hearing officer.
requirements specified on the Exclusion Order are met and verified by the ~ (10) The decision arrived at shall:

administrator. (a) Be based solely on the evidence presented at the hearing and such
(5) Twelve days after the mandatory February exclusion date, thematters as the'hearing ofﬁcer takes judicial notice Of;' ) ]
administrator shall ensure that the Primary Review Summary Form (b) Be written and in a form and substance which either affirms or

returned from the Department is updated by appropriately marking the curfescinds the Exclusion Order and which states the reasons and identifies the
rent status of each child as specified (including children listed as having neevidence relied upon for such affirmation or rescission; and

record); that the mathematics on the Primary Review Summary Form are  (c) Be maintained as a record of the Department and a copy provided
accurate; and that a copy of the revised Primary Review Summary Form i¢0 the parent and to the administrator of the school/facility if the
forwarded to the Department on that day by first class mail or hand deliv-school/facility has been previously notified to hold the order of exclusion

ery. The administrator shall maintain a file copy of the updated Primaryin abeyance pending the decision.
: Stat. Auth.: ORS 433.001, ORS 433.004, ORS 433.006 & ORS 433.235 - 433.284
Review Summary Form. Stats. Implemented: ORS 433.273

(6) The Department shall review the updated Primary Review Hist.: HD 2-1982, f. & ef. 2-4-82; HD 17-1982, f. & ef. 8-13-82; HD 12-1983, f. & ef. 8-1-
Summary Form for mathematical accuracy. Any errors should be corrected 83; HD 6-1991, f. & cert. ef. 5-15-91; HD 9-1992, f. & cert. ef. 8-14-92; HD 16-1997, f. &
by contacting the affected school/facility. cert. ef. 12-3-97; OHD 14-2001, f. & cert. ef. 7-12-01, Renumbered from 333-019-0051;

Stat. Auth.: ORS 433.001, ORS 433.004, ORS 433.006 & ORS 433.235 - 433.284 OHD 21-2002, f. & cert. ef. 12-13-02

Stats. Implemented: ORS 433.273

Hist.: HD 21-1981, f. & ef. 10-21-81; HD 23-1981, f. & ef. 11-17-81; HD 17-1982, f. & ef. 333-050-0100
8-13-82; HD 12-1983, f. & ef. 8-1-83; HD 22-1983, f. & ef. 11-1-83; HD 8-1987, f. & ef. 7-  Eq[1ow Up
15-87; HD 6-1991, f. & cert. ef. 5-15-91; HD 9-1992, f. & cert. ef. 8-14-92; HD 16-1997, f.

& cert. ef. 12-3-97; OHD 14-2001, f. & cert. ef. 7-12-01, Renumbered from 333-019-0050; (1) In the event that any of the records are original documents the
OHD 26-2001, f. & cert. ef. 12-4-01; OHD 21-2002, f. & cert. ef. 12-13-02 Department shall return such records to the administrator.
(2) The administrator shall be responsible for updating records each

333-050-0090 time the parents, health care practitioner, or an authorized representative of
Administrative Hearings for Review of Exclusion Orders the Department provides evidence of immunization and/or a medical or

(1) Each Exclusion Order issued under OAR 333-050-0080 shall con-religious exemption on each child.
tain a notice informing the recipient of the opportunity to obtain an admin- (3) When a person is diagnosed as having one of the following
istrative hearing to review the order, pursuant to this rule. school/facility restrictable diseases:

(2) An administrative hearing provides a parent who believes the (a) Diphtheria, Measles, Pertussis, Rubella, or, in children’s facilities

order to be in error the opportunity to obtain a review in person before theonly, Polio, the local health officer (or designee) may exclude from any
Department. An administrative hearing is not for the purpose of challeng-school or facility in his/her jurisdiction, any student and/or employee who
ing the propriety or validity of the law or rules, nor is it for the purpose of is susceptible to that disease.
supplementing an existing record. A record may be supplemented at any (b)Varicella, the local health officer (or designee) may exclude from
time without the necessity of an administrative hearing by presentation ofany school or facility in his/her jurisdiction, any student in a grade in which
the required documentation, pursuant to OAR 333-050-0080(1)(a)(D) andvaricella vaccine or disease history is required, who is susceptible to that
(b)(D). disease.

(3) Arequest for an administrative hearing shall be made in writing (c) More information on disease restrictions for schools and facilities
by the parent and must be received by the Department no later than severan be found in OAR 333-019-0010 and 333-019-0014.
(7) days prior to the date set for the exclusion of the child. If not, the right (4) The administrator shall maintain a system to track susceptibles, in
to a hearing shall be deemed waived, unless proof is provided by the parase of request by the local health department. The local health department
ent that the order was not received at least 11 days prior to the date set fonay request that the list be sorted by disease susceptibility, classroom,
the exclusion of the child or that other good cause for the delay exists agrade, and/or school. The administrator will provide the sorted list within
determined by the Department. A parent’s request for hearing shall explairone calendar day in order to facilitate appropriate disease control measures.
in what respect the parent believes the order to be in error. The purpose of  (5) The Department and/or Health Services may conduct school/facil-
this explanation by the parent is to identify the issues to be addressed at thiy record validation surveys to insure compliance with ORS 433.235
hearing and to determine whether there is a possibility of resolving the matthrough 433.280 and these rules.
ter without a hearing. If the explanation is not provided, the Department (6) The Department and/or Health Services may require, if deemed
shall request the parent to, in advance of the hearing, provide the reasonecessary, that an additional review cycle be conducted on any school/facil-
Unless the reason is provided prior to the date of exclusion, the hearingty records that were found in substantial non-compliance with these rules
shall be deemed waived. during the validation survey.
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(7) Health Services may issue exclusion orders as needed for compli- (3) Each community college under the jurisdiction of the law shall
ance with these rules during the validation survey process and when Healtinclude a medical or immunity exemption and religious exemption.
Services is the recognized Public Health Authority in the county. (4) Each community college shall develop procedures to implement

Stat. Auth.: ORS 433.001, ORS 433.004, ORS 433.006 & ORS 433.235 - 433.284 and maintain this requirement.

Stats. Implemented: . PR . .
Hist.: HD 21-1981, f. & ef. 10-21-81; HD 17-1982, f. & ef. 8-13-82; HD 12-1983, f. & ef. (5) Health Services may conduct validation surveys to insure compli-
8-1-83; HD 6-1991, f. & cert. ef. 5-15-91; HD 9-1992, f. & cert. ef. 8-14-92; OHD 14-2001, ance.
f. & cert. ef. 7-12-01, Renumbered from 333-019-0055; OHD 26-2001, f. & cert. ef. 12-4- (6) The State Health Officer shall have the right to suspend temporar-
01; OHD 21-2002, f. & cert. ef. 12-13-02 il ; ; ;
ily any portion of these requirements due to unforeseen circumstances.
Health Services will notify in writing affected educational institutions. The
notification will include the details of the suspension, not limited to: the
a§uspended requirements, the anticipated duration of the suspension and
policies to be implemented during the suspension.
(7) The local public health officer, after consultation with Health
ervices, may allow a student to attend an educational institution without
Neeting the minimum immunization requirements in case of temporary

333-050-0130
Second Dose Measles in Post Secondary Educational Institutions
(1) Health Services shall require each post-secondary education
institution, except a community college and a private, proprietary voca-
tional school, to require that each entering full-time student born on or after,
January 1, 1957, has two doses of measles vaccine prior to the student
second quarter or semester of enrollment on an Oregon campus, using pr .
cedures developed by the institution. ocal vaccine shortage. . .
(2) The following records may be accepted as adequate proof of two___. (a) The Department shall pr(_)wde a letter S|g_ned by t‘he Iocal_ heal_th
doses of measles vaccine: officer to the affected studen_t stating that the vaccine requirement is bemg
(a) Two doses (written documentation by student, health care practiPOStponed' The Ietter_must give guidance to the school about when vaccine
tioner, or an authorized representative of the Department of the month antf expected to be a\{a|lable. . )
year of each dose) on or after the first birthday, with a minimum of 28 days (b) A photocapied form letter signed by the _Iocal health officer may
between the first and second dose: or be used by the Department when the shortage is expected to affect more
(b) No available month and year for the first dose but written docu- 2" g{;?f:tﬂqggts' 435,001 ORS 433,004 ORS 433006 & ORS 433,235 - 433284
mentation by student, health care practitioner, or an authorized representa-  siats. Implemented: o ’ ’ ’
tive of the Department of the month and year of the second dose in or after  Hist.: HD 9-1992, f. & cert. ef. 8-14-92; OHD 14-2001, f. & cert. ef. 7-12-01, Renumbered

December, 1989. from 333-019-0090; OHD 21-2002, f. & cert. ef. 12-13-02
(3) Each post-secondary educational institution under the jurisdiction )
of the law shall include a medical or immunity exemption and religious Department of Human Services,
exemption Self-Sufficiency Programs
(4) Each post-secondary educational institution under the jurisdiction Chapter 461
of the law shall develop procedures to implement and maintain this require- D
ment. Adm. Order No.: AFS 18-2002(Temp)
(5) Health Services may conduct validation surveys to insure compli- Filed with Sec. of State11-19-2002
ance. Certified to be Effective: 11-19-02 thru 5-18-03

(6) The State Health Officer shall have the right to suspend temporar-Notice Publication Date:
ily any portion of these requirements due to unforeseen circumstancesgjles Amended:461-145-0540

Health Services will notify in writing affected educational institutions. The g hiect: Rule 461-145-0540 is being amended to remove attorney
notification will include the details of the suspension, not limited to: the - - .
rTges related to establishing an income cap trust and trustee fees in

suspended requirements, the anticipated duration of the suspension al s
policies to be implemented during the suspension. excess of $50, as costs that are allowed to be distributed from the

(7) The local public health officer, after consultation with Health trust.
Services, may allow a student to attend an educational institution withoutRules Coordinator: Annette Tesch—(503) 945-6067
meeting the minimum immunization requirements in case of temporary
local vaccine shortage. 461-145-0540
(a) The Department shall provide a letter signed by the local healthTrusts
officer to the affected student stating that the vaccine requirement is being (1) Trust funds are money, securities or similar property held by a per-
postponed. The letter must give guidance to the school about when vaccingoh or institution for the benefit of another person.
is expected to be available. (2) This section applies to all trust funds in the FS, MAA, MAF, OHP,
(b) A photocopied form letter signed by the local health officer may REF, SAC and TANF programs. It also applies to GA, GAM, OSIP, OSIPM
be used by the Department when the shortage is expected to affect moRnd QMB for trust funds established before October 1, 1993:

than one student. (a) Trust funds are counted as a resource if the fund is legally avail-
Stat. Auth.: ORS 433.001, ORS 433.004, ORS 433.006 & ORS 433.235 - 433.284 able for use by a member of the financial group for items covered by pro-
Stats. Implemented: gram benefits.
Hist.: HD 9-1992, f. & cert. ef. 8-14-92; OHD 14-2001, f. & cert. ef. 7-12-01, Renumbered . . .
from 333-019-0080: OHD 21-2002. f. & cert. of. 12-13.02 (b) Trust funds are excluded if the fund is not available for use by a
member of the financial group. The financial group must try to remove
333-050-0140 legal restrictions on the trust, unless that would cause an expense to the
Second Dose Measles in Community Colleges group.
(1) Health Services shall require each community college to require (c) The part of the fund available for use for medical expenses cov-

that students involved in clinical experiences in allied health programs,ered by the medical program for which the financial group is eligible is
practicum experiences in education and child care programs and membegounted.

ship on intercollegiate sports teams have two doses of measles vaccine  (3) In the ERDC program, all trust funds are excluded.

prior to each student’s participation. The requirement shall apply only to (4) In the OSIP, OSIPM, and QMB programs, trust funds established
those students born on or after January 1, 1957, using procedures developed or after October 1, 1993, are treated in accordance with sections (5)
by the institutions. through (11) of this rule. In the GA and GAM programs, trust funds estab-

(2) The following records may be accepted as adequate proof of twdished on or after October 1, 1993, are treated in accordance with sections
doses of measles vaccine: (5) through (9) of this rule.

(a) Two doses (written documentation by student, health care practi- (5) Atrust is considered established if the financial group used their
tioner, or an authorized representative of the Department of the month andesources to form all or part of the trust and if any of the following estab-
year of each dose) on or after the first birthday, with a minimum of 28 dayslished a trust, other than by a will:
between first dose and second dose; or (a) The client.

(b) No available month and year for the first dose but written docu- (b) The client’s spouse.
mentation by student, health care practitioner, or an authorized representa-  (c) Any other person, including a court or administrative body, with
tive of the Department of the month and year of the second dose in or aftedegal authority to act in place of or on behalf of the client or the client’s
December, 1989. spouse.
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(d) Any other person, including a court or administrative body, acting (B) Reasonable administrative costs of the trust, not to exceed a total
at the direction or upon the request of the client or the client's spouse.  of $50 per month, including the following:
(6) If the trust contains resources or income of another person, only (i) Trustee fees;

the share attributable to the client is considered available. (i) A reserve for administrative fees and costs of the trust, including
(7) Except as provided in section (10) of this rule, the following fac- bank service charges, copy charges, postage, accounting and tax prepara-
tors are ignored when determining how to treat a trust: tion fees, future legal expenses, and income taxes attributable to trust
(a) The purpose for which the trust was established. income; and
(b) Whether or not the trustees have or exercise any discretion under  (iii) Conservatorship and guardianship fees and costs.
the trust. (C) Community spouse and family monthly maintenance needs
(c) Any restrictions on when or if distributions may be made from the allowance.
trust. (D) Medicare and other private medical insurance premiums.
(d) Any restrictions on the use of distributions from the trust. (E) Other incurred medical care costs that are not reimbursed by a
(8) If the trust is revocable, it is treated as follows: third party. Contributions to reserves for personal liabilities including but
(a) The total value of the trust is considered a resource available to theot limited to child support, alimony, and property and income taxes.
client. Contributions to reserves for the purchase of an irrevocable burial plan on
(b) A payment made from the trust to or for the benefit of the client is a monthly basis and contributions to a reserve for home maintenance if the
considered unearned income. client’s name remains on the title.
(c) A payment from the trust other than to or for the benefit of the (F) Patient liability not to exceed the cost of waivered services or
clientis considered a transfer of assets covered by OAR 461-140-0210 andursing facility care.
following. (d) A trust containing the resources or income of a client who is dis-
(9) If the trust is irrevocable, it is treated as follows: abled as defined by OSIPM criteria and meeting the following conditions:

(a) If, under any circumstances, the funds transferred into the trustare  (A) The trust is established and managed by a non-profit association.
unavailable to the client and the trustee has no discretion to distribute the (B) A separate account is maintained for each beneficiary.

funds to or for the benefit of the client, the client is subject to a transfer-of- (C) The trust is established by the client, client’s parent, grandparent,
resources penalty as provided in OAR 461-140-0210 and following. or legal guardian or a court for clients who are disabled.

(b) If, under any circumstances, payments could be made to or on (D) To the extent that amounts remaining in the beneficiary’s account
behalf of the client, the share of the trust from which the payment could be,pon the death of the beneficiary are not retained by the trust, the trust pays
made is considered a resource. A payment from the trust other than one i@ the State an amount equal to the total medical assistance paid on behalf
or for the benefit of the client is considered a transfer of assets that may bgf the beneficiary under the State plan for Medicaid.
covered by OAR 461-140-0210. (11) In the GA, GAM, OSIP, OSIPM and QMB programs, the provi-

(c) If, under any circumstances, income is generated by the trust andjons of this rule may be waived if the Department determines that denial

could be paid to the client, the income is unearned income. Payments madg penefits would create an undue hardship on the client if, among other
for any reason other than to or for the benefit of the client are considered gings:

transfer of assets subject to disqualification per OAR 461-140-0210. (a) The absence of the services requested may result in a life-threat-
(d) If any change in circumstance makes assets (income or resourceghing situation.
from the trust unavailable to the client, the change is a disqualifying trans- (b) The client was a victim of fraud or misrepresentation.
fer as of the date of the change. Stat. Auth.: ORS 411.060, ORS 411.816 & ORS 418.100
(10) Notwithstanding the provisions above in this rule, the following Stats. Implemented: ORS 411.060, ORS 411.700, ORS 411.816 & ORS 418.100
; ; e b . Hist.: AFS 80-1989, f. 12-21-89, cert. ef. 2-1-90; AFS 18-1993(Temp), f. & cert. ef. 10-1-93;
trusts are not considered in determining eligibility for OSIPM and QMB: AFS 29-1993, f. 12-30-93, cert. ef. 1-1-94; AFS 6-1994, f. & cert. ef. 4-1-94; AFS 13-1994,
~ (a) Atrust containing the assets of a client determined disabled by SSI { ¢ cert.ef. 7-1-94; AFS 10-1995, f. 3-30-95, cert. ef. 4-1-95: AFS 13-1995, f. 6-29-95, cert.
criteria, and created before the client reached age 65, if the trust was estab-  ef. 7-1-95; AFS 21-1995, f. 9-20-95, cert. ef. 10-1-95; AFS 13-1997, f. 8-28-97, cert. ef. 9-
lished by one of the following and the state will receive all funds remain- 1-97; AFS 25-2000, f. 9-29-00, cert. ef. 10-1-00; AFS 34-2000, f. 12-22-00, cert. ef. 1-1-01;

AFS 6-2001, f. 3-30-01, cert. ef. 4-1-01; AFS 22-2001, f. & cert. ef. 10-1-01; AFS 5-2002, f.
& cert. ef. 4-1-02; AFS 18-2002(Temp), f. & cert. ef, 11-19-02 thru 5-18-03

ecccccccoe

ing in the trust upon the death of the client, up to the amount of medical
benefits provided on behalf of the client:
(A) The client’s parent.

(B) The client's grandparent. Adm. Order No.: AFS 19-2002(Temp)
(C) The client’s legal guardian or conservator. Filed with Sec. of State12-10-2002
(D) A court. Certified to be Effective: 1-1-03 thru 5-31-03

(b) A trust established between October 1, 1993 and March 31, 1995\otice Publication Date:
for the benefit of the client and containing only the current and accumulat—Rules Amended:461-135-0730. 461-155-0295

ed income of the client. The accumulated amount remaining in the trus [ .
must be paid directly to the state upon the death of the client up to th;SUbjeCt' Rules 461-135-0730 and 461-155-0295 are being amend-

amount of medical benefits provided on behalf of the client. A trust estab—ed to remove the QMB-SMP Subprograrr_l. This is necessary because
lished under this provision enables a client who, because of income, wouldhe Federal Government has allowed this level of QMB to sunset as
have been eligible for OSIPM-MN and ineligible for paid nursing facility Of December 31, 2002.

care or waivered services to qualify for OSIPM. The trust is the total Rules Coordinator: Annette Tesch—(503) 945-6067

income in excess of the income standard for OSIPM. The remaining

income not deposited into the trust is available for the following deductions461-135-0730

in the order they appear prior to applying the patient liability: Specific Requirements; QMB
(A) Personal-needs allowance. (1) The following requirements apply to QMB-BAS:
(B) Community spouse monthly maintenance needs allowance. (a) To qualify for QMB-BAS, a person must be receiving Medicare
(C) Medicare and other private medical insurance premiums. hospital insurance under Part A. This includes people who must pay a
(D) Other incurred medical. monthly premium to receive coverage.
(c) Atrust established on or after April 1, 1995 for the benefit of the (b) Clients who qualify for QMB-BAS are not eligible to receive the

client and containing the current and accumulated income of the client. Thdull range of the Department's medical services. QMB-BAS benefits are

accumulated amount remaining in the trust must be paid directly to the statémited to payments toward Medicare cost-sharing expenses. These expens-

upon the death of the client up to the amount of medical assistance provides are:

ed on behalf of the client. A trust established under this provision enables a  (A) Medicare Part A and Part B premiums; and

client who, because of income, would have been eligible for OSIPM-MN (B) Medicare Part Aand Part B deductibles and coinsurance up to the

and ineligible for paid nursing facility care or waivered services, to qualify Department’s fee schedule.

for OSIPM. The trust contains all the client’s income. The income deposit- (2) The following requirements apply to QMB-DW:

ed into the trust is distributed monthly in the following order with excess (a) To qualify for QMB-DW program, a person must be eligible for

amounts treated as income to the individual subject to the rules on transféPart A of Medicare as a qualified disabled worker under Section 1818(A)

of assets in division 140 of this chapter of rules: of the Social Security Act. These are people under age 65 who have lost eli-
(A) Personal needs allowance. gibility for Social Security disability benefits because they have become
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substantially gainfully employed, but can continue to receive Part A of 411-015-0000
Medicare by paying a premium. Purpose
(b) QMB-DW clients are eligible only for payment of their premiums The purpose of establishing priorities for persons to be served is to
for Part A of Medicare. They are not eligible for MAA, MAF or OSIPM at assist the Department in addressing the following goals:
the same time they are eligible for QMB benefits. (1) To enable persons eligible for and receiving services to remain in
(3) The following requirements apply to QMB-SMB: the least restrictive and least costly setting consistent with their care needs;
(a) To qualify for QMB-SMB, a person must be receiving Medicare and
hospital insurance under Part A. This includes people who must pay a (2) To serve those persons who are the most functionally impaired and
monthly premium to receive coverage. who have no or inadequate alternative service systems; and
(b) Clients who qualify for QMB-SMB are not eligible to receive the (3) To assure access to services paid by the Department to eligible
full range of the Department’'s medical services. QMB-SMB benefits are persons; and
limited to payment of Medicare Part B premiums. (4) To assure that services paid by the Department, and the setting in
gtat- Auth-li ORS 4j_1gﬁg 060 which they are provided are safe and adequate; and
HT::SAI\?S g?-elglggf f. 1R2-;11-§3é, cert. ef. 2-1-90; AFS 20-1990, f. 8-17-90, cert. ef. 9-1-90; (5) To manage limited resources to enable the greatest possible num-
AFS 35-1992, f. 12-31-92, cert. ef. 1-1-93; AFS 24-1997, f. 12-31-97, cert. ef. 1-1-98; AFS Der of persons to receive needed services through a priority system based
15-1999, f. 11-30-99, cert. ef. 12-1-99; AFS 19-2002(Temp), f. 12-10-02, cert. ef. 1-1-03 thru on the Dpartment’s assessment of the client’s functional impairment and

5-31-03 alternative service resources.
Stat. Auth.: ORS 410
461-155-0295 Stats. Implemented: ORS 410.070
income Standarc; QUB-SVB LS S L 1 S0 it s et
The adjusted income standard for QMB-SMB is 135 percent of the 1-91; SSD 21-1991, f. 12-31-91, cert. ef. 1-1-92; Former (2)(a) - (1) Renumbered o 411-015-
2002 federal poverty level (see OAR 461-155-0290). 0005; Former (3) renumbered to 411-015-0010; Former (4) Renumbered to 411-015-0015;
QMB-SMB Adjusted Income Standard SDSD 11-2002(Temp), f. 12-5-02, cert. ef. 12-6-02 thru 6-3-03
(Case Descriptor SMB)
101% - 120% of the Federal Poverty Level _ _
No. in Need Group —Amount 411. 015 0005
1— $886 Definitions
21,194 (1) “Activities of Daily Living (ADL)" means those personal func-
2-12‘1’3 tional activities required by an individual for continued well-being which
5 2118 are essential for health and safety. This includes, but is not limited to eat-
6 — 2,426 ing, dressing/grooming, bathing/personal hygiene, mobility, bowel and
7—2734 bladder management, and cognition.
3:3“3’23 (2) “Alternative Service Resources” means other possible resources
10 — 3,658 for the provision of services to meet the person’s needs. This includes, but
Each additional person — 308 is not limited to, natural physical/social support systems, Risk Intervention

services, Older Americans Act programs, or other community resources.

QMB-SMB Adjusted Income Standard (3) “Assessment” for service eligibility means the process of evaluat-

(Case Descriptor SMF)

1219% - 135% of the Federal Poverty Level ing the functional impairment levels including the individual's require-
No. in Need Group ~Amount ments for assistance or independence in performing activities of daily liv-
;:?39473 ing, and determining nursing facility care. The Department requires use of
31690 the Client Assessment and Planning System (CA/PS) to determine service
4—2,036 eligibility and planning.

5—2,383 (4) Assistance Types needed for activities of daily living include, but
3:?332 are not limited to the following terms:

83422 (a) “Cueing” means giving verbal or visual clues during the activity
9 — 3,769 to help the individual complete activities without hand-on assistance.

10 —4,115 (b) “Hands-on” means a provider physically performs all or parts of
Each additional person — 347 tivity b the individual i ble to d

Stat. Auth.: ORS 411.060 an activity because the individual is unable to do so.

Stats. Implemented: ORS 411.070 (c) “Reassurance” means to offer encouragement and support.

Hist.: AFS 35-1992, f. 12-31-92, cert. ef. 1-1-93; AFS 5-1993, f. & cert. ef. 4-1-93; AFS 6- (d) “Redirection” means to divert the individual to another more
1904, 1, & cert. ef. 4-1-04; AFS 29-1994, . 12-29-94, cert. ef. 1-1-95; AFS 10-1995, . 3-30- annrqnriate activit

95, cert. ef. 4-1-95; AFS 16-1996, f. 4-29-96, cert. ef. 5-1-96; AFS 5-1997, f. 4-30-97, cert. « " Y- . . .

ef. 5-1-97; AFS 24-1997, f. 12-31-97, cert. ef. 1-1-98; AFS 6-1998(Temp), f. 3-30-8, cert. (e) “Set-up” means getting personal effects, supplies, or equipment
ef. 4-1-98 thru 5-31-98; AFS 8-1998, f. 4-28-98, cert. ef. 5-1-98; AFS 3-1999, f. 3-31-99, ready so that an individual can perform an activity.

cert. ef. 4-1-99; AFS 10-2000, f. 3-31-00, cert. ef. 4-1-00; AFS 6-2001, f. 3-30-01, cert. ef. (f) “Stand—by" means a person must be at the side of an individual

4-1-01; AFS 5-2002, f. & cert. ef. 4-1-02; AFS 19-2002(Temp), f. 12-10-02, cert. ef. 1-1-03

thru 5.31-03 ready to step in and take over the task should the individual be unable to

complete the task independently.
(g) “Support” means to enhance the environment to enable the indi-
. . . e vidual to be as independent as possible.
Seniors an%EeOpleﬁih Disabilities (5) “Assistance/Full Assistance” are defined for each activity of daily
Chapter 411 living as follows:

Adm. Order No.: SDSD 11-2002(Temp) (a) Ba_thing/PerspnaI Hy_gie_ng: This is compr_ised of_two components.
Filed with Sec. of State12-5-2002 To be considered Assist, the individual must require Assistance in Bathing

ified to b ’ fective: h or Full Assistance in Hygiene. To be considered Full Assist, the individual
Certified to be Effective: 12-6-02 thru 6-3-03 must require Full Assistance in Bathing.

Department of Human Services,

Notice Publication Date: (A) Bathing means the activities of bathing and washing hair and if
Rules Amended:411-015-0000, 411-015-0005, 411-015-0010, 411- needed, using assistive equipment.
015-0015, 411-015-0100 (i) Assist: The individual requires assistance from another person with

Subject: These amendments will clarify definitions and the new lan- bathing, even with assistive devices. This may include hands-on assistance
guage will further support the actual intent of current policy. The for part of the task, cueing during the activity or stand-by presence for the
amended rules will establish a more stable foundation for underduration of the activity.

standing eligibility for services and institute consistency statewide (i) Full Assist: The individual requires at least one other person to
in the assessment process. provide bathing, even with assistive devices. This means hands-on assis-

h i h f itv th h htance in all phases of the task.

T L,’s' c ',ent$ . aj\,/e stronger agsurance of equity t foug, out the (B) Personal Hygiene means the activities of shaving and caring for
state in their eligibility determinations, subsequent case actions, anghe mouth.

service benefits received. (i) Assist: The individual requires assistance from another person with
Rules Coordinator: Pam Warren—(503) 945-6954 personal hygiene, even with assistive devices. This may include hands-on

Oregon Bulletin ~ January 2003: Volume 42, No. 1
86



ADMINISTRATIVE RULES

assistance for part of the task, cueing during the activity or stand-by pres- (c) Dressing/Grooming: This is comprised of two elements. To be
ence for the duration of the activity. considered Assist, the individual must require Assistance in Dressing or

(ii) Full Assist: The individual cannot do personal hygiene, even with Full Assistance in Grooming. To be considered Full Assist the individual
assistive devices, without the regular assistance of another person. Thiswust require Full Assistance in Dressing.
means hands-on assistance for all phases of the task. (A) Dressing means the activities of dressing and undressing.

(b) Cognition/Behavior means functions of the brain, which assist in (i) Assist: The individual requires assistance from another person to
orientation to person, place and/or time, decision-making, learning, memo-o parts of dressing and undressing, even with assistive devices. This may
ry, and behaviors, which may affect living arrangements and/or jeopardizenclude hands-on assistance for part of the task, cueing during the activity,
safety of self or others. Evaluation of functional limitation is based on eightor stand-by presence for the duration of the activity.
components. To be considered Assist, the individual must require (i) Full Assist: The individual must be dressed and undressed by
Assistance in at least three of the eight components. To be considered Fulinother person, with or without use of assistive devices. Hands-on assis-
Assist, the individual must require Full Assistance in at least three of thetance is required for every phase of dressing activity.

components. (B) Grooming means nail care and the activities of brushing and
(A) Adaptation means response to major changes in relationship tocombing hair.
the individual's environment, such as the possibility of a change in living (i) Assist: The individual requires help to do part of the task, even
situation, death of significant other, etc. with special equipment.
(i) Assist: The individual requires frequent reassurance with change. (i) Full Assist: The individual cannot do any part of the task, even
These occurrences are episodic, less than daily. with special equipment.
(i) Full Assist: The individual requires constant support and reassur- (d) Eating means the activity of feeding and eating, with special
ance or is unable to adapt to change. These occurrences are ongoing aaduipment, if regularly used.
daily. (A) Assist: The individual requires another person to be immediately

(B) Awareness means accurate understanding of needs relating tavailable during mealtime. This includes hands-on facilitation during the
health, safety, and welfare and how an individual's level of awarenessact of eating, hands-on assistance with special utensils, cueing during the

affects others. course of the meal, monitoring to prevent choking or aspiration; or ensur-
(i) Assist: The individual has difficulty understanding those ing proper intake of food.
needs,which must be met. (B) Full Assist: The individual requires one-on-one assistance
(i) Full Assist: The individual does not have the capacity to under- throughout the meal, for direct feeding (including IV or tube) or constant
stand those needs. cueing or, to prevent choking or aspiration.
(C) Danger to Self or Others means behaviors, other than wandering, (e) Elimination: This is comprised of three components. To be con-
which may be a danger to the individual (including self injury), or to those sidered Assist, the individual must require Assistance in at least one of the
around the individual. three components. To be considered Full Assist the individual must require

(i) Assist: The individual is disruptive or aggressive in a non-physical Full Assist in any of the three components.
way, agitated some of the time, or sexually inappropriate. These behaviors (A) Bladder means managing bladder care.
are challenging and the individual can generally be verbally redirected. (i) Assist: The individual requires assistance from another person, for
(i) Full Assist: The individual is frequently disruptive or aggressive parts of the activity, even with special equipment or supplies, to manage
in a non-physical way, is agitated most of the time, or is dangerous, physidribbling, incontinence, catheter, or sheath changes
cally abusive, or sexually aggressive. These behaviors are extreme and (i) Full Assist: The individual is totally incontinent and requires
necessitate intervention beyond verbal redirection. another person for all phases of bladder care or catheter care.
(D) Demands on Others means behaviors, other than wandering, (B) Bowel means managing bowel care.
which negatively impact and affect living arrangements, providers and/or (i) Assist: The individual requires assistance from another person to
other residents. manage incontinence, ostomy care or suppository insertion, even with spe-
(i) Assist: The individual's habits and emotional states limit the types cial equipment or supplies.
of living arrangements and companions, but can be modified with individ- (ii) Full Assist: The individual is totally incontinent and requires
ualized routines, changes to the environment e.g. roommates and/or noanother person to provide all phases of bowel care.
client specific training for the caregiver. (C) Toileting means getting to and from the toilet (including bedpan,
(i) Full Assist: The individual's habits and emotional states can be commode and urinal), cleansing after elimination and adjusting clothing.
modified only with a 24-hour specialized care setting and/or a client spe- (i) Assist: The individual requires assistance from another person to
cific behavioral care plan that all staff are trained to deliver. get to and from the toilet or any part of the task, even with special equip-
(E) Judgement means ability to make decisions, and conduct activi-ment and supplies.
ties that affect the ability to function independently. Poor judgement would (i) Full Assist: The individual requires another person to manage all
result in negative consequences that jeopardize the health, safety, and welare.
fare of the individual. (f) Mobility: This is comprised of two components, Ambulation and
(i) Assist: The individual’s judgement is occasionally poor and needs Transfer. In the Mobility cluster only, assistance is categorized into three
protection, monitoring and guidance to make decisions. levels. To be considered Minimal Assist, the individual must require
(i) Full Assist: The individual always or frequently makes poor deci- Minimal Assistance in Ambulation. To be considered Substantial Assist, the
sions requiring daily intervention by a care provider. individual must require Substantial Assistance with Ambulation or an
(F) Memory means ability to remember and appropriately use currentAssist with Transfer. To be considered Full Assist, the individual must
information, which impacts health, safety and welfare. require Full Assistance with Ambulation or Transfer.
(i) Assist: The individual has difficulty remembering and using cur- (A) Ambulation means the activity of moving around both inside and
rent information and requires reminding or occasional directions. outside, using assistive devices, if needed.
(i) Full Assist: The individual cannot remember or use information (i) Minimal Assist: The individual can get around inside with assistive
and/or requires regular directions. devices, if needed, without the assistance of another person, but requires
(G) Orientation means accurate understanding of person, place, andssistance from another person when outside or in an unfamiliar environ-
time as it relates to the ability to function independently. ment.
(i) Assist: The individual is frequently disoriented to person, place or (ii) Substantial Assist: The individual requires the occasional assis-
time. These occurrences are episodic during the week; less than daily.  tance of another person both outside and in a familiar environment, such as
(i) Full Assist: The individual is disoriented to person, place or time the home, even with assistive devices.

and such occurrences are daily. (iii) Full Assist: The individual cannot get around, even with assistive
(H) Wandering: Moving about aimlessly, or elopement, without rela- devices, without ongoing assistance from another person.

tionship to needs or safety. (B) Transfer means the activity of moving to or from a chair, bed or
(i) Assist: The individual wanders within the home or facility, but wheelchair using assistive devices, if needed.

does not jeopardize safety. (i) Assist: The individual can transfer, with assistive devices if need-
(i) Full Assist: The individual wanders inside or out and jeopardizes ed, only if assisted by another person. This includes hands-on help for

safety. weight-bearing individuals or stand-by presence for safety in transfer.
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(i) Full Assist: The individual cannot transfer even with special (1) Persons assessed as being eligible for Title XIX or GA funded
equipment, and is dependent on one or more other persons to perform theervices if they meet at least one of the priority levels (1) through (17) of
transfer. This includes hands-on transfer for non-weight bearing individu-OAR 411-015-0010.
als. (2) Persons eligible for Oregon Project Independence funded services

(6) “Client Assessment and Planning System (CA/PS) is a singleif they meet at least one of the priority levels (1) through (18) of OAR 411-
entry data system used for completing a comprehensive and holistic clien15-0010.
assessment, comprised of critical elements of the individual's physical, (3) Persons needing Risk Intervention Services in areas designated to
mental, and social functioning, including identification of risk factors and provide such services. Persons with the greatest priority under OAR 411-
outcome measurements. The CA/PS calculates the individual’'s service pri015-0010 will be served first.
ority status, level of care and service payment rates, and accommodates ~ (4)(@) Persons sixty-five years of age or older having a primary diag-

client participation in care planning. nosis of mental iliness or developmental disability are eligible for nursing
(7) “Department” means the Department of Human Services, Seniorsfacility and community based care services if they meet Sections (1), (2),
and People with Disabilities. or (3) of this rule and are not in need of specialized mental health treatment

(8) “Functional Impairment” means a person’s pattern of mental and Services or other specialized Department residential program intervention
physical limitations which, even in the best of environments, permanentlyas identified through the PASARR or mental health assessment process.
or temporarily restrict his or her capability of functioning independently. (b) Persons under sixty-five years of age having a primary diagnosis

(9) “Home and Community Based Care Waiver Services” means serv-0f mental illness or developmental disability are not eligible for
ices approved for Oregon by the Centers for Medicare and MedicaidDepartment nursing facility services unless determined appropriate through
Services for aged and physically disabled persons in accordance witfihe PASARR process.

Sections 1915 (c) and 1115 of Title XIX of the Social Security Act. __(c) Persons under sixty-five years of age whose primary diagnosis and
(10) “Independent” means the individual does not meet the definition Primary need for service is due to mental iliness or developmental disabil-
of “Assist” or “Full Assist". ity are not eligible for Title XIX Home and Community Based Care

« : P ; ; ; Waivered Services paid for under the Department’s 1915(c) Waiver.
(11) “Service Priority” means the order in which Department clients Stot. Auth.. ORS 410,060, ORS 410,070 & ORS 411

are found eligible for nursing home, HCB waivers, spousal pay program, Stats. Implemented: ORS 410.070

and Oregon Project Independence. Hist.: SSD 3-1985, f. & ef. 4-1-85; SSD 5-1986, f. & ef. 4-14-86; SSD 9-1986, f. & ef. 7-1-
[ED. NOTE: Forms referenced are available from the agency.] 86; SSD 12-1987, f. 12-31-87, cert. ef. 1-1-88; SSD 12-1991(Temp), f. 6-28-91, cert. ef. 7-
Stat. Auth.: ORS 410 1-91; SSD 21-1991, f. 12-31-91, cert. ef. 1-1-92; Renumbered from former 411-015-0000(4);
Stats. Implemented: ORS 410.070 SSD 1-1993, f. 3-19-93, cert. ef. 4-1-93; SDSD 11-2002(Temp), f. 12-5-02, cert. ef. 12-6-02
Hist.: SSD 3-1985, f. & ef. 4-1-85; SSD 5-1986, f. & ef. 4-14-86; SSD 9-1986, f. & ef. 7-1- thru 6-3-03

86; SSD 12-1987, f. 12-31-87, cert. ef. 1-1-88; SSD 12-1991(Temp), f. 6-28-91, cert. ef. 7-

1-91; SSD 21-1991, f. 12-31-91, cert. ef. 1-1-92; Renumbered from former 411-015- 411-015-0100

0000(2)(@) - (: SDSD 11-2002(Temp), f. 12-5-02, cert. ef. 12-6-02 thru 6-3-03 Eligibility for Nursing Facility or Community-Based Care Services
411-015-0010 (1) To be eligible for nursing facility services, Community-based care

Priority of Paid Services waiver services for aged and physically disabled, Independent Choices

To meet service priority, an individual must be found eligible, through (1115 of ;tle XD?' or Sr;ou;al Pay, ia?person must: d | ide i
a CA/PS assessment, as meeting at least the requirements for Assist or Full _(a) e ag.e 8 or older; or age 17 or younger and currently reside in a
Assist in activities of daily living, in the following order and as designated nursing facility; _an_d ) .
in OAR 411-015-0015: (b) Be ellglblg for Title XIX or GA pending SSI (Federal

(1) Requires Full Assistance in Mobility, Eating, Elimination, and Supplemental Security !ncom_e Prpgram); and I . -
Cognition ’ ’ ’ (c) Meet the functional impairment level W|_th|n t_he service priority
2) R.equires Full Assistance in Mobility, Eating, and Cognition !engAsR():lirﬁn(t)li/ssg%eod bydstﬁnlors qnd Pect>pl_e VSX]RDfﬁb(')ITSeSOgiSOUHmed

. . . 0 e . in -015- and the requirements in -015- ;or

(3) Requires Full Assistance in Mobility, or Cognition, or Eating. (d) To be eligible to have services paid through the State Spousal Pay

(4) Requires Full Assistance in Elimination. Pro ; ; i
) h ) . - . ; gram, the person must meet requiremens as listed above in (a), (b), (c),
(5) Requires Substantial Assistance with Mobility, Assistance with %, addition, the requirements in OAR 411-030-0080.

Elimination and Assistance with Eating.

(6) Requires Substantial Assistance with Mobility and Assistance (2) Payment for nursing facility or community-based care services for

persons eligible for GA but not pending SSI must be prior authorized by the

with Eating. . i ) - ) Department’s Central Office staff.
(7) Requires Substantial Assistance with Mobility and Assistance Stat. Auth.: ORS 410 & ORS 414.065
with Elimination. Stats. Implemented: ORS 410.070
(8) Requires Minimal Assistance with Mobility and Assistance with Hist.: SSD 7-1991(Temp), f. & cert. ef. 4-1-91; SSD 13-1991, f. 6-28-91, cert. ef. 7-1-91;

SDSD 11-2002(Temp), f. 12-5-02, cert. ef. 12-6-02 thru 6-3-03

ececccccos

Eating and Elimination.
(9) Requires Assistance with Eating and Elimination. .
(10) Requires Substantial Assistance with Mobility. Depaéthme?t Oié];JSt'ce
(11) Requires Minimal Assistance with Mobility and Assistance with Chapter 15/

Elimination. e Assi o " , h Adm. Order No.: DOJ 7-2002(Temp)
(12) Requires Minimal Assistance with Mobility and Assistance with 1.4 with Sec. of State12-12-2002

eating. e L
(13) Requires Assistance with Elimination. Cer_tlfled to _be I_Effectlve.. 12-12-02 thru 6-10-03
Notice Publication Date:

(14) Requires Assistance with Eating.

(15) Requires Minimal Assistance with Mobility. Rules Adopted: 137-009-0060, 137-009-0065, 137-009-0100,
(16) Requires Full Assistance in Bathing or Dressing. 137-009-0120
(17) Requires Assistance in Bathing or Dressing. Rules Amended:137-009-0000, 137-009-0005, 137-009-0010, 137-

(18) Independent in the above levels but requires structured living for009-0045
supervision for complex medical problems or a complex medication regi-Rules Suspended137-009-0015, 137-009-0020, 137-009-0025,

men. . 137-009-0030, 137-009-0035, 137-009-0040, 137-009-0055
2{;};\2;5{832;;‘;"0% 410.070 Subject: The temporary rules set forth in this filing govern the

Hist.: SSD 3-1985, f. & ef. 4-1-85; SSD 5-1986, 1. & ef. 4-14-86; SSD 9-1986, f. & ef. 7-1-  SCreening and selection procedures to establish personal services con-
86; SSD 12-1987, f. 12-31-87, cert. ef. 1-1-88; SSD 12-1991(Temp), f. 6-28-91, cert. ef. 7- H H i T : :

1-91; SSD 21-1991, f. 12-31-91, cert. ef. 1-1-92; Renumbered from former 411-015-0000(3); traCt.S with individuals and entities to prOVIde attorrIEy services
SDSD 11-2002(Temp), f. 12-5-02, cert. ef. 12-6-02 thru 6-3-03 required by law to be performed by the Attorney General.

Rules Coordinator: Carol Riches—(503) 378-6313
411-015-0015

Current Limitations 137-009-0000

The Department has the authority to establish by Administrative Rule,Purpose
the priority level within which to manage its limited resources. The The Department may contract for the services of special legal assis-
Department is currently able to serve: tants or private counsel to provide legal services otherwise required by law
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to be performed by the Attorney General. These rules specify the screening ~ Stat. Auth.: ORS 279

. : indivi Stats. Implemented:
and. _selectlon procedures th.e Department will use to select individuals or Hist.: JD 2-1983, f. & ef. 5-17-83; Suspended by DOJ 7-2002(Temp), f. & cert. ef. 12-12-02
entities to perform such services. thru 6-10-03

Stat. Auth.: ORS 180.140(5), 279.051(1), 279.712(2)(g) & ORS 279.712(2)(i)
Stats. Implemented: ORS 180.140(5) & ORS 279.051(1)
Hist.: D 2-1983, f. & ef. 5-17-83; DOJ 7-2002(Temp), f. & cert. ef. 12-12-02 thru 6-10-03 137-009-0030

Executive Department Approval Required

137-009-0005 A contract with a consultant that will make a total contract amount of
Definitions $1,000 per contract or $2,000 per consultant for the fiscal year shall be sub-
For purposes of OAR chapter 137, division 009, these terms have thenitted to the Executive Department for approval after execution by the par-
following meanings: ties, unless an exemption is obtained. Funds for the contract shall be avail-
(1) “Attorney General” means the Attorney General of the State of able and authorized for expenditure in the agency budget. The source of
Oregon. funds must be described in the contract. No costs can be incurred prior to

(2) “Contractor” means an individual or entity that is obligated under approval by the Executive Department, OAR 122-020-0015.
a contract with the Department to provide legal services required by law to Stat. Auth.: ORS 279
be performed by the Attorney General. Stats. Implemented:

« " . Hist.: JD 2-1983, f. & ef. 5-17-83; Suspended by DOJ 7-2002(Temp), f. & cert. ef. 12-12-02
(3) “Department” means the Department of Justice of the State of thru 6-10-03

Oregon.
(4) “Deputy” means the Deputy Attorney General, appointed by the 137-009-0035
Attorney General to that position pursuant to ORS 180.130. Exceptions

(5) “Designated Practice Areas” means subject matter areas generally  The Attorney General or Deputy Attorney General may approve the
recognized within the legal profession as requiring specialized knowledgeemp|0ymem of a consultant directly without following the procedures

ofa parti“cular field of law. . established by these rules in the following instances. However, a contract
(6) “Lowest Overall Cost” means the lowest cost to the state taken agpa)| pe executed in all cases. Approval must still be obtained by the

a whole including the prospective Contractor’s hourly rates (or other billing Executive Department before any work may be done by the consultant

melthtqu)I’ avatllable rtesourc?, elxpern?te, and ability to accomplish an OPliynless the Executive Department has delegated the approval authority or
mal, timely outcome to a particular matter. Igranted an exemption:

rovisons that will pe mcluded m Certain uture coniracta between the par., (1) EMEIgency — An emergency, eiter time-wise or because of
p Par nforeseen developments, where the person is needed in order for the

ties. Each future contract will provide detail on scope of services, delivery )
terms, not-to-exceed amounts and other items necessary to establish a dg_epartment to properly represent an agency in a legal matter or perform
ther necessary activities.

ini ntract. AM r Agreement is n ntr i men : .
te contract aster Agreement is not a contract, but is a document o (2) Expert Witness — When the employment of an expert witness

understanding between the Department and an individual or entity. . h e ;
9 P v with particular qualifications is necessary for the Department to properly

(8) “Solicitation” means a written or oral request for offers, propos- in a legal h hnical ;
als, statements of qualifications, or other information from individuals or f€Présent an agency in a legal matter, or where a technical expert is neces-

entities. sary to instruct or inform Department attorneys regarding the understand-
Stat. Auth.: RS 180.140(5), 279.051(1) & 279.712(2)(q) ing and appropriate presentation of legal issues.
Stats. Implemented: ORS 180.140(5) & ORS 279.051(1) (3) Single Source — Where only a single individual known to the

Hist.: JD 2-1983, f. & ef. 5-17-83; DOJ 7-2002(Temp), f. & cert. ef. 12-12-02 thru 6-10-03 Department is qua“fled to do the particular Job or perform the particular

services required, or only the single individual has reasonable access to fac-
tual, technical or statistical information necessary to perform the services
required (i.e., for purposes of these rules, the employment of individuals
pursuant to requests from the Trial Division will be generally considered to
fit within sections (2) or (3) of this rule. A contract complying with these

137-009-0010
Policy

The policy of the Department is to select Contractors in an expedi-
tious and efficient manner that is consistent with the goal of delivering
highly competent legal services at the Lowest Overall Cost to the State o

Oregon rules is still mandatory.)
: ) Stat. Auth.: ORS 279
Stat. Auth.: ORS 180.140(5), 279.051(1) & ORS 279.712(2)(g) St Impiomonton:
Stats. Implemented: ORS 180.140(5) & ORS 279.051(1) o . .
Hist.: D 2-1983, f. & ef. 5-17-83; DOJ 7-2002(Temp), f. & cert. ef. 12-12-02 thru 6-10-03 ;‘f:-gfozdfw f. & ef. 5-17-83; Suspended by DOJ 7-2002(Temp), . & cert. ef. 12-12-02

137-009-0015
Conditions for Hiring Consultant

The Department will contract for consultant services only when at
least one of the following factors exist:

137-009-0040

Contract Form
The contract for Court Reporters (Non-PERS) shall be based on the
(1) Work cannot be done within a reasonable time with the format agreemenExhibit 1. The contract for Non-PERS Special Assistant

Department's own work force; Attorneys General, Inves_ti_gators and Expert_Witne_sses shall be based on
(2) The required skills or expertise are not available within the the format agreemenExhibit 2. For contracts involving PERS members,

Department; or the format contract adopted to agency needs promulgaiedast 1 shall
(3) A consultant personal service contract will result in significant P€ utilized, if required. The format contract shall in all cases certify that
cost savings to the Department. adequate funds are available. Deviations to the format contract must be
Stat. Auth.: ORS 279 negotiated and require the approval of the Attorney General or the Deputy
Stats. Implemented: . Attorney General.
Hist.: JD 2-1983, f. & ef. 5-17-83; Suspended by DOJ 7-2002(Temp), f. & cert. ef. 12-12-02 [ED. NOTE: Exhibits referenced in this rule are available from the agency.]
thru 6-10-03 Stat. Auth.: ORS 279
Stats. Implemented:
137-009-0020 Hist.: JD 2-1983, f. & ef. 5-17-83; Suspended by DOJ 7-2002(Temp), f. & cert. ef. 12-12-02
Consultant Who Is a Member of PERS thru 6-10-03

A contract for the services of a consultant who is a member of Public
Employes’ Retirement System (PERS) and who is employed in anotherl 37-009-0045 .
department will normally be in the form of an interagency agreement, OARMethods for Selecting Contractors

122-020-0005. (1) The Department will use one of the following methods to select a
Stat. Auth.: ORS 279 Contractor:
ﬁ‘,a‘?-u]'g’g"el";gg‘?dé ¢ 5.17.83 Suspended by DO 7-2002(Temp). . & ¢ 19.12.02 (a) The Department may select a Contractor from a list of individuals
thlrsut"e-lo-ds e & 8L S8, Suspended by -2002(Temp), f. & cert. ef. 1212:02 - o ntities established for a Designated Practice Area as set forth in OAR
137-009-060.
137-009-0025 (b) The Department may select a Contractor from a group of respon-
Consultant Who Is Not a Member of PERS dents to a specific matter Solicitation as set forth in OAR 137-009-0065.
A consultant who is not a member of PERS will be selected through (c) The Department may select a Contractor through direct negotia-
the selection process established herein, OAR 122-020-0015. tion as set forth in OAR 137-009-0120.
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(2) Nothing in this section shall prevent the Department from enter- (f) Any other criteria the Department determines relevant to the pro-
ing into an amendment to a contract for legal services according to itsvision of legal services.
terms. (3) In weighing the factors set forth above, no single factor shall be
Stat. Auth.: ORS 180.140(5), 279.051(1) & ORS 279.712(2)(g) determinative. But if one factor strongly suggests the Department should
st 1D 2.1965. £ & of 5 17-65. 003 7 200(Temp). | & cert. of. 12-1202 thru 6-10.03. SNEY Into @ Master Agreement with a proposer with respect to a Designated
Practice Area, it may outweigh one or more other factors that favor other

137-009-0055 proposers. _ _ - .
Regarding Expert Witnesses and Consultants in Actions to Establish ~_ (4) The Department may either sign a Master Agreement with quali-
Paternity fied individuals or entities in particular Designated Practice Areas or can-

(1) Notwithstanding any other provision of OAR 137-009-0000 to Cc€! the Solicitation.

137-009-0045, the Support Enforcement Division (SED) may retain con-, _ (2) For purposes of subsection (1)(b) of this section, if the Department
upp Ivision ) may I as notified the Advocate for Minority, Women and Emerging Small

sultants and expert witness as required in actions filed to establish paterng . o . . -
ty in accordance with this rule usinesses of its intent to use the VIP System or its successor as its official
) vehicle for notifying the Advocate about opportunities to contract to pro-

(2) SED may request orally or in writing that the physician or other ide legal . the D : A tisfy th . Cf i
health care professional who provided obstetrical care to the mother of th ide legal services, the Department may sa isfy the requirement for notice
0 the Advocate for Minority, Women and Emerging Small Businesses by

child for whom paternity is being established complete interrogatories osting the notice on the VIP System for at least five calendar days
regarding that care, including that person’s opinion regarding the date of S?at. Auth: ORS 180.140(5, ORS 2);9'051(1)' ORS 279.712(2)(g) ys.

conception. Under the procedure authorized by this rule, SED may pay the Stats. Implemented: ORS 180.140(5), ORS 279.051(1), ORS 200.035
physician or other health care professional a fee which is reasonable and  Hist.: DOJ 7-2002(Temp), f. & cert. ef. 12-12-02 thru 6-10-03
customary within the local community.
(3) SED may request, orally or in writing, that the physician or other 137_'(_)09_'0065 . .
health care professional who provided obstetrical care to the mother of theolicitation to Engage a Contractor to Provide Legal Services for a
child for whom paternity is being established appear and testify as an expertPecific Matter N
witness at any proceeding incident to the action to establish paternity. . The Depa_lrtment may use a Solicitation to request proposals to pro-
Under the procedure authorized by this rule SED may pay such a witness \é'de legal services on a specific matter. . S
fee which is reasonable and customary in the local community. (1) The Department may provide notice of the Solicitation in any
(4) No contract executed under the authority of this rule shall be for manner the Department deems_ appropriate to provide notice to a sufficient
an amount in excess of $1,000. number of individuals or entities, but in no event shall notice of a

(5) The contractor shall perform all work as an independent ContraC_Solicitation under this section be provided to fewer than three prospective

h . - roposers.
tor and will be responsible for any state or federal taxes applicable to thd . . .
- L . (2) In accordance with ORS 200.035, the Department will notify the
zg?ﬂfﬁs J\g:ﬁg::,d C’Orr],r?resngzltli;:eofﬁggﬁftg %irllatllignl g&?aféefzge;arlezﬁﬁl?)IAdvocate for Minority, Women and Emerging Small Businesses. For pur-
Y. P ploy Eoses of this subsection, if the Department has notified the Advocate for

this contract. Minority, Women and Emerging Small Businesses of its intent to use the

idi O Trlle Icct))ntractor, ;ts'srbcogtractors, i tany,t an(il all de_mtploye(;s ptLo.'VIP System as its official vehicle for notifying the Advocate about oppor-
viding work, labor or materials under any contract en ’ere INto under this,  yiies to contract to provide legal services, the Department may satisfy the
rule are subject employers under the Oregon Workers’ Compensation La

. ) A > Vquuirement for notice to the Advocate for Minority, Women and Emerging
a”‘? shall comp!y with ORS 656.017, W.h'Ch requires them to provide work- Small Businesses by posting the notice on the VIP System for at least five
ers’ compensation coverage for all their subject workers. calendar days

(7) The hiring of a consultant or expert witness for any purpose not Stat. Auth.: ORS 180.140(5), ORS 279.051(1), ORS 279.712(2)(g)
described in this rule must comply with the contracting provisions of OAR Stats. Implemented: ORS 180.140(5), 279.051(1) & ORS 200.035
137-009-0000 to 137-009-0045 and other applicable laws. Hist.: DOJ 7-2002(Temp), f. & cert. ef. 12-12-02 thru 6-10-03
Stat. Auth.: ORS 279.051
Stats. Implemented: 137-009-0100
Hist.: JD 8-1991(Temp), f. & cert. ef. 11-8-91; JD 11-1992, f. & cert. ef. 5-14-92; Suspended Criteria for Selection of Contractor for Specific Matter under OAR
by DOJ 7-2002(Temp), f. & cert. ef. 12-12-02 thru 6-10-03 137-009-0060 or 137-009-0065

(1) If the Department decides to select a Contractor for a specific mat-
. . - ter from a list of individuals or entities developed pursuant to OAR 137-
Procedure to Develop Lists of Individuals or Entities under Master 009-0060, or from among the proposers to a Solicitation under OAR 137-

Agreements - - : . .
s 009-0065, the Department will use the evaluation process described in this
(1) The Department may use a Solicitation to request proposals or, ection P P

information that describes general or specific legal services to be performe: (2) The Department will make its selection decision based on an eval-

within_a dEf‘F‘ed P‘?”O_d_ of time. The_ purpose of such a Solicitation is to uation of factors that the Department determines appropriate in any partic-
establish a list of individuals or entities under Master Agreements for a5, instance, which may include, without limitation:

specified period of time to provide legal services within Designate_d . (a) The experience and level of expertise of Contractor and

Practice Areas as requested by the Department and agreed to by the indgnractor’s available personnel, as determined by the Department, in the

vidual or entity. ) ) L Designated Practice Area and for the type of legal services the Department
(a) The Department shall provide notice of the Solicitation on the VIP o uires;

System or its successor operated by the Department of Administrative (b whether the Contractor’s available personnel possess any required

Services or in any other manner the Department deems appropriate o Progenses or certifications required to perform the legal services for the spe-

vide notice to a sufficient number of individuals or entities to develop ade-cific matter, such as licenses to practice law in the appropriate jurisdiction,

137-009-0060

guate lists of available individuals or entities. or license to appear in a certain forum;
(b) In accordance with ORS 200.035, the Department will notify the (c) The legal and business constraints or requirements, if any,

Advocate for Minority, Women and Emerging Small Businesses. imposed by particular characteristics of the matter for which the
(2) The evaluation criteria in the Solicitation may include, without Department seeks legal services;

limitation, consideration of the following factors: (d) The extent and nature of any likely conflicts of interest that exist
(a) Availability and capability to perform the work; or could arise if Contractor provided legal services with respect to a partic-
(b) Fees or costs, including proposed discounts from rates generallyilar matter;

charged other clients; (e) The training, expertise, temperament, style and experience of the
(c) Geographic proximity to the location where the legal services will particular Contractor personnel available to perform work on the specific

primarily be performed; matter and the training, expertise, temperament, style and experience of the
(d) Ethical considerations, such as the existence of conflicts of inter-particular State of Oregon agency personnel that will be working on the

est; matter with the Contractor’s personnel;

(e) Recommendations of subject matter experts, such as client agency  (f) Recommendations of subject matter experts, such as client agency
representatives with special knowledge or insights into necessary or desirepresentatives with special knowledge or insights into necessary or desir-
able non-legal knowledge or background; able non-legal knowledge or background.
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(g) Lowest Overall Cost; or

(h) Other factors the Department considers relevant to the selection o
a Contractor to provide particular legal services.

(3) In weighing the evaluation factors, no single factor shall be deter-
minative, but Lowest Overall Cost always will be considered.

(4) To reduce the Lowest Overall Cost to the state, the Department

should select a Contractor from the list of firms established under OAR
137-009-0060 when the work is within an individual's or entity’s

Designated Practice Area under a Master Agreement and the Department

determines:

(a) The administrative cost of selecting a Contractor under OAR 137-
009-0065 outweighs potential cost savings under that process;

(b) The services are likely to be integrally related to other services
provided by the Contractor under a Master Agreement, resulting in greate
economy and efficiency; or

(c) The Department’s need for services is of such urgency that select:
ing a Contractor under OAR 137-009-0065 would result in unacceptable

delay.
Stat. Auth.: ORS 180.140(5), ORS 279.051(1), ORS 279.712(2)(g)
Stats. Implemented: ORS 180.140(5), ORS 279.051(1)
Hist.: DOJ 7-2002(Temp), f. & cert. ef. 12-12-02 thru 6-10-03

137-009-0120
Direct Negotiation and Contracting

(1) The Department may directly negotiate and enter into contracts
with Contractors to provide legal services without following the procedures
set forth in OAR 137-009-0060 through 137-009-0100 in the following cir-
cumstances:

(a) The contract’'s maximum consideration does not exceed $25,000;

(b) The subject matter of the representation is highly confidential, and
there is a substantial risk that the interests of the State of Oregon or th
Department would be adversely affected by a more public Solicitation;

(c) The subject matter of the representation is highly time sensitive,

and there is a substantial risk that the interests of the State of Oregon or the, ..
Department would be adversely affected by any delay in obtaining aC|as

Contractor;

(d) The cost of the representation will be borne in whole or in part by
a nonstate entity and the nonstate entity has a legal right to influence sele
tion of legal counsel; or

(e) Any other situation in which the Attorney General or the Deputy

determines that the interests of the Department or the State of Oregon agg o

best served by direct negotiation and contracting with Contractors.
(2) In directly negotiating and entering into a contract with a

Contractor, the Department shall consider Lowest Overall Cost.
Stat. Auth.: ORS 180.140(5), ORS 279.051(1) & ORS 279.712(2)(g)
Stats. Implemented: ORS 180.140(5), ORS 279.051(1)
Hist.: DOJ 7-2002(Temp), f. & cert. ef. 12-12-02 thru 6-10-03

Department of Oregon State Police,
Office of State Fire Marshal
Chapter 837

Adm. Order No.: OSFM 10-2002
Filed with Sec. of State12-6-2002
Certified to be Effective: 12-6-02
Notice Publication Date:11-1-02
Rules Amended:837-020-0040, 837-020-0050, 837-020-0060, 837-
020-0080, 837-020-0125
Subject: The Office of State Fire Marshal held hearing on Novem-
ber 18, 2002, on the proposed amendments to these rules.
The hearing included an opportunity for public comment. One por-

C

comply with all applicable state, federal and local laws, rules and regula-
fions pertaining to cardlock including:

(a) ORS 480.310 through 480.385;

(b) OAR 837-020-0025 through 837-020-0125;

(c) Oregon Uniform Fire Code, 1998 Edition;

(d) OAR chapter 837, division 85 — Hazardous Materials Reporting;
and

(e) NFPA 30 and 30A.

(2) In addition, each Nonretail and Conditional Nonretail Facility
shall meet the following requirements as per OAR 837-020-0040:

(a) Proper drainage grades or curbs shall be situated to prevent any
spills from flowing towards any building or other pump islands;

(b) Locations for the emergency fuel shutdown devices must be clear-
y and conspicuously posted;

(c) Instructions for the operation of Nonretail Dispensing devices
shall be clearly and conspicuously posted;

(d) Locations and instructions for all fire extinguishers shall be clear-
ly and conspicuously posted;

(e) Be adequately lighted at all times when available for use;

(f) Afire alarm transmitting device or a telephone not requiring a coin
or credit card to operate shall be provided at each Nonretail and Conditional
Nonretail Facility during all hours of operation. This equipment shall be
maintained in good working order in the event Emergency assistance is
needed; and

(g) All applicable provisions of the OUFC shall be met.

(3) All Nonretail and Conditional Nonretail Facilities shall have the

following warning signs posted. These signs shall:

(a) Be readily visible and readable from each Class 1 Flammable
Liquid Dispensing pump from a distance of ten feet;

(b) State that it is a violation of law, subject to penalty, to dispense
Blass 1 Flammable Liquids without first receiving the training required by
OAR 837-020-0055; and
(c) At all Nonretail Facilities (except Conditional Nonretail
ties), state that it is a violation of law, subject to penalty, to dispense
s 1 Flammable Liquids for personal use or into Motor Vehicles or
Containers not owned or used by a business, government, non-profit, or
charitable organization, per ORS 480.345(4);

(4) In addition to the provisions required by OAR 837-020-0040,
Nonretail Dual Operation Facilities shall:

(a) Have signs visible from each driveway access point directing cus-
rs to the “ Retail” and/or “Nonretail” pump islands. Signs shall be
readily visible and readable, be at least three feet by four feet in size, and
have a minimum height of six-inch letters on a contrasting background;

(b) Where Retail and Nonretail Dispensing of Class 1 Flammable
Liquids occurs during the same hours, Nonretail pump islands shall be sep-
arated from Retail pump islands by a space of at least 50 feet. Nonretail and
Retail pump islands may be separated by a distance of no less than 20 feet
provided prior approval is given by the Office of State Fire Marshal, and

that an approved barrier is installed according to the provisions of the

OUFC;

(c) Unless pump islands are separated by at least 50 feet, (20 feet if
approved by the Office of State Fire Marshal), Retail and Nonretail
Dispensing shall not occur during the same hours at a Facility.

(d) Where Retail and Nonretail Dispensing is separated only by time,
signs shall be visible from each driveway access point and each Class 1
Flammable Liquid Dispensing pump stating the days and hours that sepa-
rate retail and nonretail operations occur. These signs shall be readily visi-
ble and readable, be at least three feet by four feet in size, and have a min-
imum height of six-inch letters on a contrasting background.

(5) At least 45 days prior to the start of intended operations, the
Facility Owner or Operator of each new Nonretail and Conditional

tion of the amendment to the rules were made because of advice frofonretail Facility covered by OAR 837-020-0040 shall file the appropriate

the agency’s legal counsel that the agency’s rule may exceed its juri
dictional and statutory rulemaking authority.

These changes were made to conform the agency’s administrativ
rule to the agency’s jurisdictional and statutory rulemaking author-
ity. Additional revisions were made for the purposes of updating and
clarification.

Rules Coordinator: Glen Andreassen—(503) 373-1540, ext. 210

837-020-0040
General
(1) Nonretail and Conditional Nonretail Facility Operators desiring to

License Application forms and certifications with the Office of State Fire

Marshal.

Stat. Auth.: ORS 480.380

Stats. Implemented: ORS 480.310 - ORS 480.385

Hist.: FM 4-1992, f. 6-15-92, cert. ef. 7-15-92; FM 2-1995, f. 10-11-95, cert. ef. 10-16-95;
OSFM 1-2002, f. & cert. ef. 2-25-02; OSFM 10-2002, f. & cert. ef. 12-6-02

e

837-020-0050

Conditions for Operation of Dispensing Device by Nonretail
Customers

Notwithstanding ORS 480.330 and 480.340 or OAR 837-020-0045,
Persons, other than owners, may be authorized to dispense Class 1
Flammable Liquids at nonretail facilities only under the following condi-

engage in Nonretail and Conditional Nonretail Facility operations shall tions:
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(1) The Nonretail and Conditional Use Facility Customer satisfies all Class 1 Flammable Liquids only into the fuel tank of a Motor Vehicle or

requirements of OAR 837-020-0045 through 837-020-0095.
Stat. Auth.: ORS 480.380
Stats. Implemented: ORS 480.345
Hist.: FM 4-1991(Temp), f. 12-31-91, cert. ef. 1-1-92; FM 4-1992, f. 6-15-92, cert. ef. 7-15-
92; OSFM 1-2002, f. & cert. ef. 2-25-02; OSFM 10-2002, f. & cert. ef. 12-6-02

Container owned or used by the Emergency Service Agency; or

(b) An owner or Employee of the entity authorized by the Emergency

Service Agency to provide services during an Emergency and dispenses
Class 1 Flammable Liquids only into the fuel tank of a Motor Vehicle or

other Container owned or used by the entity authorized by that agency to

837-020-0060
Quantity of Purchase Criteria

provide services during an Emergency.

(8) The Nonretail Customer, other than the Owner or Operator or

(1) Except as provided below, each Nonretail Customer mustEmployee, Dispensing Class 1 Flammable Liquids satisfies safety training
file Documentation with the Owner or Operator to show the requirements of OAR 837-020-0055.

Nonretail Customer purchases at least 900 gallons of Class 1

(9) The Owner or Operator shall bear the burden of production and

Flammable Liquids and/or diesel fuel every 12 months for busi- proof that the requirements of OAR 837-020-0040, and any other rules of

ness, government, nonprofit, or charitable purposes.
(2) The 900 gallons may have been purchased from any

source. The Nonretail Customer shall provide Documentation to

the Owner or Operator to demonstrate this requirement has been

the State Fire Marshal have been satisfied.

Stat. Auth.: ORS 480.347
Stats Implemented: ORS 480
Hist.: OSFM 1-2002, f. & cert. ef. 2-25-02; OSFM 10-2002, f. & cert. ef. 12-6-02

met if the Nonretail Customer does not purchase 900 gallons fron837-020-0125
the Owner or Operator they have entered into an agreement wittPenalties

This Documentation shall be readily available for review by the
OSFM.

The State Fire Marshal may impose a civil penalty of up to $500 for

each violation of ORS 480.310 through 480.385, and OAR 837-020-0040.

(3) Nonretail Customers that do not meet the requirements ofPenalties shall be imposed in accordance with the following penalty matrix
ORS 480.345 and this section shall have their access to Nonretafistablished by the State Fire Marshal. Penalties may be based on history,
fuel Dispensing revoked by the Nonretail Facility Owner or Violation types, number of instances of violations identified, and severity of

Operator.

(4) Nonretail Customers who wish to dispense Class 1
Flammable Liquids at a Nonretail Facility are not required to meet
the provisions of this section if:

(a) The Nonretail Customer annually provides Documentation
that the fuel qualifies as a deductible farming expense on the
Nonretail Customer’s Schedule F of their federal income tax
return; or

(b) The fuel was purchased by a governmental agency pro;
viding fire, ambulance or police services; or

(c) The Nonretail Customer was a Customer of the Nonretail
Facility on and since June 30, 1991, and meets all other require-
ments of OAR 837-020-0050.

(5) Nonretail Customer applicants must certify under ORS
162.075 they will purchase the quantity of fuel required by OAR
837-020-0060 within 12 months of the date of their first fuel pur-
chase or when their account was established. Failure to meet this
requirement shall result in termination as a Nonretail Customer.
Note: this section does not apply to Conditional Use Customers.

NOTE: this section does not apply to Conditional Use Customers.

Stat. Auth.: ORS 480.380

Stats. Implemented: ORS 480.345 & ORS 480.360

Hist.: FM 4-1991(Temp), f. 12-31-91, cert. ef. 1-1-92; FM 4-1992, f. 6-15-92, cert. ef. 7-15-
92; OSFM 1-2002, f. & cert. ef. 2-25-02; OSFM 10-2002, f. & cert. ef. 12-6-02

837-020-0080
Nonretail Fuel Dispensing During a Governor Declared Emergency

(1) During an Emergency as defined in ORS 401.025, a Nonretail
Facility may permit Individuals who are not otherwise qualified under ORS
480.345 to dispense Class 1 Flammable Liquids if all conditions specified
in this section are satisfied.

(2) The Owner or Operator of the Facility holds a valid Nonretail
Facility License issued by the State Fire Marshal;

(3) The Owner or Operator has paid an application fee of $250 as
required by ORS 480.350 for each Nonretail Facility and an annual fee of
$5 for each Nonretail Customer that enters into a written agreement with
the Owner or Operator.

(4) The Owner or Operator has provided a blank copy of the form
required by ORS 480.345 and OAR 837-020-0070 that will be used as the
written agreement between the Owner or Operator and Nonretail Customer
that outlines the safety training and Emergency procedures to be used at the
Facility.

(5) The Nonretail Customer and the Owner or Operator of the
Nonretail Facility have entered into a written agreement that meets the
requirements of OAR 837-020-0070.

(6) The Class 1 Flammable Liquid is dispensed only into a Motor
Vehicle or Container of an Emergency Service Agency as defined in OR
401.025 or to an entity authorized by an Emergency Service Agency to pro-
vide services during an Emergency.

violations.

(1) Violation Types, Instances, and Penalty Assessments:

(a) The Types of Violations are:

(A) Least — Type |;

(B) Minimal — Type Il

(C) Moderate — Type llI

(D) Severe — Type IV

(2) The violation instance is determined based on the number of times

a Person, Individual, Owner, or Operator has committed a violation. A vio-
lation occurs each time a Person, Individual, Owner, or Operator breaks a
rule established by OAR 837-020-0040.

PENALTY MATRIX: VIOLATION TYPE PENALTY INSTANCE
Level 1, 2,3

I. LEAST WARNING, $25 $75

Il. MINIMAL $25 $75 $150

1ll. MODERATE $75 $150 $250

IV. SEVERE $125 $250 $500

TYPE I: LEAST

Eligibility Documentation (excluding safety training)

Falsified License Application

Signs -

Retail/nonretail locations

Phone # of Operator

It's a violation of law

Days/Hours of Operation of time separation facility not present or correct
Other

TYPE II: MINIMAL

Unlawful Dispensing at nonretail facilities

AST labels for above ground tanks not present

Dispensing instructions not present

Other

TYPE lll: MODERATE
Signs -

No Smoking...

Emergency Fuel Shutdown Device location

Fire Extinguisher location

In Case of Fire,...

Other

TYPE IV: SEVERE

Required facility equipment not present or not in good working order

Safety training not provided prior to allowing customer to dispense fuel

Unlawful Dispensing at retail facilities

Operating a Nonretail Facility without a License

Other

Stat. Auth.: ORS 480.380

Stats. Implemented: ORS 480.380 & ORS 480.385

Hist.: FM 4-1991(Temp), f. 12-31-91, cert. ef. 1-1-92; FM 4-1992, f. 6-15-92, cert. ef. 7-15-
92 (and corrected 6-22-92); OSFM 1-2002, f. & cert. ef. 2-25-02; OSFM 10-2002, f. & cert.
ef. 12-6-02

Department of Public Safety Standards and Training
Chapter 259

dm. Order No.: BPSST 19-2002
iled with Sec. of State11-21-2002
Certified to be Effective: 11-21-02

(7) (a) The Nonretail Customer, other than the Owner or Operator, isNotice Publication Date:9-1-02
an Emergency Service Worker as defined in ORS 401.025 and dispenseRules Amended:259-025-0000
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Subject: Update fee structure to bring it more in line with actual (4) Criminal Records. No police, corrections, or parole and probation
costs. officer shall have been convicted:
Rules Coordinator: Shawn M. Irish—(503) 378-2100, ext. 2223 (a) In this state or any other jurisdiction, of a crime designated under
the law where the conviction occurred as being punishable as a felony or as
259-025-0000 a crime for which a maximum term of imprisonment of more than one (1)
Fees year may be imposed;
(1) Material printed by the Department may have a unit price appear- (b) Of violating any law involving the unlawful use, possession,

ing in the publication. In the absence of any such printed price, fees chargegelivery, or manufacture of a controlled substance, narcotic, or dangerous
for in-stock publications, pamphlets or outlines will be as listed below. drug;

(a) 1-10 pages — $ 5.00; (c) In this state of violating any law subject to denial or revocation as

(b) 11-25 pages — $ 7.50; identified in OAR 259-008-0070 or has been convicted of violating the

(c) 26-50 pages — $ 10.00; statutory counterpart of any of those offenses in any other jurisdiction.

(d) 51-100 pages — $15.00; (5) Moral Fitness (Moral Character). All law enforcement officers

(e) Over 100 pages — $15.00, plus twenty-five cents ($.25) per paggnust be of good moral fitness as determined by a thorough background
for each additional page over 100. investigation.

(2) Documents other than publications will be charged at the rate of (a) For purposes of this standard, lack of good moral fithess means
$5.00 for the first 1-10 pages and $.50 for each additional page. conduct not restricted to those acts that reflect moral turpitude but rather

(3) The Department may charge fees for recovering actual costs ofxtending to acts and conduct which would cause a reasonable person to
staff time; have substantial doubts about the individual's honesty, fairness, respect for

(a) For locating, compiling, making available for inspection and the rights of others, or for the laws of the state and/or the nation.
delivering public records; and (b) The following are indicators of a lack of good moral fitness:

(b) Researching and documenting information. (A) lllegal conduct involving moral turpitude;

(4) No charge will be made for furnishing normal and necessary (B) Conduct involving dishonesty, fraud, deceit, or misrepresentation;
records or publications to public safety officers, or public safety agencies. (C) Intentional deception or fraud or attempted deception or fraud in

(5) Training which is not under the purview of the Department, shall any application, examination, or other document for securing certification
be charged at the room and board charge fixed by Western Oregowr eligibility for certification;

University cost plus $100.00 per week for instructors and materials. (D) Conduct that is prejudicial to the administration of justice;
(6) The Department may charge for the use of facilities at the Public (E) Conduct that adversely reflects on his or her fitness to perform as
Safety Academy. a law enforcement officer. Examples include but are not limited to:
(7) The Department may charge replacement cost for lost or damagedhtoxication while on duty, untruthfulness, unauthorized absences from
keys, equipment, or meal cards. duty not involving extenuating circumstances, or a history of personal
Stat. Auth.: ORS 181.640 & ORS 703.230 habits off the job which would affect the officer’s performance on the job

Stats. Implemented: ORS 181.640 & ORS 703.230 . . . . . . X _
Hist. PS 1-1083, 1. & ef. 12-15-83; PS 1-1990, f. & cert. ef. 2-7-60; PS 2-1095, 1. & cert, ef. WNICh Makes the officer both inefficient and otherwise unfit to render effec

9-27-95; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-1998, 1. & cert. ef. 5-6-98; V€ Service because of the agency’s and/or public’s loss of confidence in
BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. 6-30- the officer’s ability to perform competently.

98; BPSST 19-2002, f. & cert. ef. 11-21-02 (c) If reliable evidence is received by the Board or Department that a

eccecescns law enforcement officer lacks good moral fitness, a rebuttable presumption

Adm. Order No.: BPSST 20-2002 will be raised that the law enforcement officer does not possess the requi-

Filed with Sec. of State11-21-2002 site moral fitness to be a law enforcement officer. The burden shall be upon
Certified to be Effective: 11-21-02 the law enforcement officer to prove good moral fitness.

. s . (6) Education:

Notice Publlcatl(?n Date:8-1-02 (a) Applicants for the position of a law enforcement officer will be

Rule_s Amended.259-008-0010_ . required to furnish documentary evidence of one of the following:

Subject: Adopts the rule to bring medical standards current for (A) Graduation from an accredited high school;

police, parole & probation and corrections officers. It also updates (B) Successful completion of the General Educational Development

certain medical tests to bring them in line with current medical prac-(GED) Test.

tices. (i) For the purpose of determining high school graduation level as

Rules Coordinator: Shawn M. Irish—(503) 378-2100, ext. 2223 required by these rules, the applicant must have achieved a score no less

than that required by the Oregon Board of Education before issuing an

259-008-0010 Oregon GED certificate.

Minimum Standards for Employment as a Law Enforcement Officer (i) Applicants holding a GED from another state may be required to
(1) Citizenship. A person may not be employed as a police, correc-obtain an Oregon certificate at the discretion of the Department.

tions, or parole and probation officer for more than one year unless the per-  (b) Evidence of the above shall consist of official transcripts, diplo-

son is a citizen of the United States. mas, or GED test report forms. Other documentation may be accepted, at
(2) Age. No law enforcement unit in this state shall employ as a policethe discretion of the Department.

officer, corrections officer or parole and probation officer, any person who (c) Reading and Writing Standard. Before beginning basic police

has not yet attained the age of 21 years. training, challenging basic police training, or beginning the police career
(3) Fingerprints. On or before the date of employment, each police,officer development course, each applicant shall provide evidence to

corrections, or parole and probation officer shall be fingerprinted on stan-DPSST that the applicant has attained a minimum of a 12th grade reading

dard applicant fingerprint cards. The hiring agency is responsible for fin-and writing level in the English language. The hiring agency is responsible

gerprinting and shall forward two (2) cards to the Oregon State Policefor administering a reading and writing instrument, approved by DPSST,

Identification Services Section for processing and assignment of identifica-and shall forward the results to DPSST on an application for training (Form

tion number. F-5) prior to the applicant being admitted to basic police training.
(a) Applicant’s fingerprints will be retained and kept on file with the Implementation of this rule will take effect within one year from September
Oregon State Police Identification Services Section. 1, 2001.
(b) The Oregon State Police Identification Services Section will noti- (7) Physical Examination. All law enforcement officers and appli-
fy the Department and the employing agency of any criminal record dis-cants shall be examined by a licensed physician or surgeon. The medical
closed through processing the applicant’s fingerprint card. examination shall be completed not more than 180 days prior to initial offer

(c) If any procedural change is made by either the Federal Bureau obf employment, nor more than 90 days after initial offer of employment,
Investigation or the Oregon State Police Identification Services Section theand shall conform to applicable standards of the Americans with
Department shall comply with the most current requirements. Disabilities Act (ADA). Title 42 USC 12101. Individuals who have had a

(d) If the fingerprint clearance has not been obtained prior to submis-successfully completed physical examination (while at the same employer)
sion of the application for certification, a criminal history affidavit provid- that is less than two years old at the time of DPSST's receipt of a properly
ed by the Department shall be completed and returned to the Department lgompleted DPSST Form F-4 are not required by DPSST to be re-examined.
the applicant pending fingerprint clearance. If two years or more have passed since the date of the last successfully com-
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pleted physical examination (while at the same employer), an individual (C) Failure to meet guidelines (f), (A) and (B) requires further med-
who is selected for a certifiable position in a discipline in which the indi- ical evaluation.
vidual is not yet certified shall complete and pass a new physical examina- (D) If the applicant has controlled hypertension not exceeding the
tion. above standards and is on medication with side effect profiles, which do not
(a) Police, Corrections, and Parole and Probation applicants musinterfere with performance of duty, then the condition may not be exclud-
meet the following criteria: able.
(A) Visual Acuity. Corrected vision shall be at least 20/30 (Snellen) in (E) Functional Capacity | patients with cardiac disease may not be
each eye. Due to the demonstrated likelihood of dislodgment or breakageaxcludable, if they have no limitations of physical activity and ordinary

candidates who are able to wear only glasses with frames shall meet agysical activity does not cause discomfort and they do not have symptoms
uncorrected standard not worse than 20/100 (Snellen) in each eye. Thosg ¢ardiac insufficiency, nor experience angina pain.

candidates who use soft contact lenses (SCLs) shall have vision correctable (F) Therapeutic Classification A patients with cardiac disease, whose
to at least 20/30 in each eye, with no uncorrected standard, provided th hysical activity is restricted, should be evaluated thoroughly.

employing agency will monitor compliance. Replacement glasses or lense: (G) If further medical examination is required under (df), it shall be

I(s; ggg;ong&eghsigall be on the person or readily available at all times durét the expense of the applicant or hiring authority.

(B) Color Vision. Red or green deficiencies may be acceptable, pro- (?:)ZA current-\(/jgrs:on DPtSST l\/:eiilzatl) Exalmlnatlodn I?]ep_or_t (DPStST
viding the applicant can read at least nine (9) of the first thirteen (13) plategzorm ). or a medical report completed by a licensed physician contain-

of the Ishihara Test (24 Plate Edition). Applicants who fail the Ishihara test'?}g ata n_mr_umurg th_e_lnfoLmatlﬁn on IT_orm Fdz and a s}:gned statemedr_mt‘ by
can meet the color vision standard by demonstrating that they can correct!’® €xamining physician that the applicant does not have any condition,
ly discriminate colors via a field test conducted by the employer and physical, mental, or emotional, which, in his/her opinion, suggests further
approved by DPSST. examination: Must be submitted on all law enforcement applicants. This

(C) Depth Perception. Depth Perception shall be sufficient to demon-Report will be furnished to the examining physician by the hiring agency.
strate stereopsis adequate to perform the essential tasks of the job. The rekde physician must indicate that the applicant is or is not physically able to

ommended test is the Random Stereo Test with 60 seconds of arc. perform the duties of a law enforcement officer as prescribed by DPSST.
(D) Peripheral Vision. Visual Field Performance shall be 140 degrees (h) A copy of the Medical Examination Report must be sent to the
in the horizontal meridian combined. Department prior to acceptance into a basic course, or any course where

(E) Night Blindness. A history of night blindness should be evaluated such report is required by the Department.
to determine applicant’s capacity to perform essential tasks at night or in (i) The Department may require an applicant offered conditional
dark or low light settings. employment to take a subsequent examination by a licensed physician of
(b) Applicants for the position of police or corrections officer must the Department’s choice at the expense of the applicant or the hiring author-
have hearing in both ears sufficient enough to perform essential tasks withity.
out posing a direct threat to themselves or others. The applicant must have  (j) The Board may waive any physical requirement where, in its judg-
no average loss greater than 25 decibels (db) at the 500, 1,000, 2,000 amgent, the waiver would not be detrimental to the performance of an offi-
3,000-Hertz levels in either ear with no single loss in excess of 40 db. cer's duties, including the protection of the public and the safety of co-
(c) Applicants for the position of parole and probation officer must workers. The applicant may be required to demonstrate the ability to per-
have hearing in both ears sufficient to perform essential tasks without posform the essential functions of the job.
ing a direct threat to themselve_s or others. The applicant must have no aver- (k) A person or department head requesting a waiver of any physical
age loss greater than 35 decibels (db) at the 500, 1000, 2000, and 30Qqguirement set forth in section (7) of this rule shall submit the request to
Hertz levels in either ear with no single loss in excess of 45db. 16 pepartment in writing, accompanied by supporting documents or perti-
(@it ampllflcat!on deylce(s) is (are) necessary to meet t_he criteria in g testimony which would justify the action requested. Such supporting
(b) or (c) above, or if applicant cannot meet the above criteria and wishegy,.yments shall include information pertinent to the waiver request. The
to puriueoatl);:t)p]lcatlﬁn, a}ppllcanlt th’St' b i d audiologist torhi Board or Department may require additional documentation or testimony
(A) an a nearing evaluation by a licensed audiologist or otorh- by the person or department head requesting the waiver if clarification is

qu;i?/r;%(c)jloglst (ear, nose, throat) to determine current hearing aid reqUIreﬁeeded. Any expense associated with providing such documentation or tes-

(B) Achieve a Speech Reception Threshold (SRT) of no greater thantimony shall be borne by the person requesting the waiver or the requesting
25 db for each ear: agency. If the person requesting the waiver does not obtain employment

(C) Police, corrections and parole and probation officers shall achieveVithin one (1) year from the date a waiver is granted, the waiver shall be
a Speech Discrimination test score of no less than 90% utilizing a standar§onsidered void. If the Board grants a waiver, it will be recorded on the cer-
50-word presentation at 60 db Hearing Threshold Level (HTL). The tification and any subsequent certification unless removed by the Board
Department may require an applicant to have another examination by élpon[str)ogggéaithe C?”d't'?j” promlpélln? th(tehwalver ]”O longer exists.
. B . . B . . . Forms referenced are available rrom the agency.
Ir:(:afgjel;jyatl:]?OIIDOGQ:)IZtrt?TI]’eCr):tOEEITl()elﬁfgr;ﬁgltotgf:zt ;z;:’l’cg?]?g’ ﬁg:rlahéogzeczgsgr?é [Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 181.640

Board’s minimum hearing standard. The verification examination shall be Stats. Implemented: ORS 181.640
at the expense of the app”cant and/or the app”can[’s emp|0ying agency. Hist.: PS 12, f. & ef. 12-19-77; PS 1-1981, f. 9-26-81, ef. 11-2-81; PS 1-1983, f. & ef. 12-

The equipment utilized for all of these evaluations shall be calibrated annu- ~ 1:83; PS 1-1985, . & ef. 4-24-85; PS 1-1987, f. & ef. 10-26-87; Renumbered from 259-
quip 010-0015; PS 1-1990, f. & cert. ef. 2-7-00; PS 2-1995, f. & cert. ef. 9-27-95; PS 2-1996, f.

ally using current ANSI standards. ) 5.15-06, cert. ef. 5-20-96; PS 4-1997, f. 3-20-97, cert. ef. 3-25-97; PS 10-1997(Temp), f. &

(D) Hearing amplification devices used to meet the hearing standard cert. ef. 11-5-07; BPSST 1-1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), . & cert. f. 5-
must be the type that protects the applicant from further hearing degrada- 6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. 6-30-98; BPSST 1-1999, f. & cert. ef. 3-9-
tion due to amplification of loud sounds. 99; BPSST 9-2000, f. 11-13-00, cert. ef. 11-15-00; BPSST 3-2001, f. & cert. ef. 8-22-01;

(€) Applcants for he positon of police, cortectons, or parole and ST 220U Lt o 020 oL 4502 oS 2zt 4302

probation officer must be able to use vocal chords and have significant  cert ef. 11-21.02 ' " s ' n

speaking ability to perform speaking-related essential tasks. For police and

corrections officers abnormalities of the nose, throat or mouth must not

interfere with the applicant’s breathing or proper fitting of gas mask or sim- Adm. Order No.: BPSST 21-2002

ilar device. Filed with Sec. of State11-21-2002
(f) Applicants for the position of police, corrections, or parole and Certified to be Effective: 11-21-02

probation officer who have a history of organic cardio-vascular disease o\ otice Publication Date:9-1-02

a finding during the medical examination of organic cardio-vascular dis- Rules Amended:259-008-0060

ease shall necessitate further medical evaluation. ubject: Training may be counted toward both disciplines if the

(A) Resting blood pressure should be less than or equal to 140 mmHg . >~ ™ . L ) .
systolic and 90 mmHg diastolic on three successive readings. raining is applicable to each discipline when the officer holds a multi

(B) Applicants shall not have a functional and therapeutic cardiac certification.
classification greater than the Heart Association’s Class A. Rules Coordinator: Shawn M. Irish—(503) 378-2100, ext. 2223

ecccccccoe
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259-008-0060 (f) College credits earned may be counted for either training points or

Officer Certification education points, whichever is to the advantage of the applicant. Three (3)
(1) Basic, Intermediate, Advanced, Supervisory, Management, quarter credits equals three (3) training points. Three (3) semester credits

Executive and Instructor Certificates are awarded by the Department to lavequals four point five (4.5) training points.

enforcement officers and telecommunicators meeting prescribed standards ~ (10) Experience/Employment:

of training, education, experience; and the levels established by the (a) Experience acquired as a corrections, parole and probation, or

employing law enforcement units, or public or private safety agencies.police officer employed full time with municipal, county, state, or federal

Emergency medical dispatchers may be awarded basic certification only. agencies, may be accepted if the experience is in the field in which certifi-
(2) Basic certification is mandatory and shall be acquired by all police cation is requested and is approved by the Department. For the purpose of

officers, telecommunicators, and emergency medical dispatchers within 18his rule, casual, seasonal, or temporary employment shall not qualify as

months of employment, and by all corrections officers within one year of experience toward certification. Experience as a certified part-time parole

employment unless an extension is granted by the Department. and probation officer, as defined under OAR 259-008-0005(22) and (23)
(3) To be eligible for the award of a certificate, law enforcement offi- and OAR 259-008-0066, shall count on a pro-rated basis.

cers shall be full-time employees as defined by ORS 181.610 and OAR  (b) Experience acquired as a telecommunicator or emergency medical

259-008-0005 or part—time parole and probation officers, as described imispatcher emp|oyed with a pubhc or private Safety agency may be accept-

ORS 181.610 and OAR 259-008-0066. B ~ ed if the experience is in the field in which certification is requested and is
(4) To be eligible for the award of a certificate, law enforcement offi- approved by the Department.

cers shall meet the Board’s prescribed minimum employment standards as ~ (¢) Police, corrections, parole and probation, telecommunicator, or

established by OAR 259-008-0010. B ~ emergency medical dispatch experience in fields other than that in which
(5) To be eligible for the award of a certificate, law enforcement offi- certification is requested may receive partial credit when supported by job

cers shall subscribe to and swear or affirm to abide by the Criminal JUSt'C%escriptions or other documentary evidence. In all cases, experience

Code of Ethics (Form F11). Telecommunicators and emergency medicat|aimed is subject to evaluation and approval by the Department.

dispatchers shall subscribe to and swear or affirm to abide by the  (11) The Basic Certificate. In addition to the requirements set forth in

Telecommunicator Code of Ethics. (Form F-11T). _ section (1) of this rule, the following are required for the award of the Basic
(6) Application for certification must be submitted on Form F7, with  aificate:

all applicable sections of the form completed. The form shall be signed by (a) Applicants shall have completed a period of service of not less

the applicant. In order to insure that the applicant does or does not meet thg,, nine (9) months with one or more law enforcement units, or public or
minimum standards of employment, training, education, and experience,ate safety agencies in a certifiable position, in the field in which certi-
and is competent to hold the level of certification for which the applicant ¢+ is being requested

has applied, the department head or authorized representative shall sign the

form recommending that the certificate be issued or withheld. If the depart'Course in the field in which certification is requested or have completed
ment head chooses not to recommend the applicant’s request for Certiﬁcaéquivalent training as determined by the Department

tion, the reason for this decision shall be specified in writing and shall . L : . -
accompany the Application for Certification (Form F7). tation(‘i)c'l“;rlj?p)lIg:p(:?s)Sha” have valid first aid and cardiopulmonary resusci

(7) When a department head is the applicant, the above recommenda- (d) Before the eligibility date for certification, each telecommunicator

tion s_haII be made by the department head's app(_)ln'tlng authority such 22nd emergency medical dispatcher shall be fingerprinted on standard appli-
the city manager or mayor, or in the case of a specialized agency, the appli-

; : - g ant fingerprint cards. The hiring agency is responsible for fingerprinting
;?)gtliia?lirfrﬂjogeilaer?:r?gn?zzzgmem heads are authorized to sign as bOg‘nd shall forward two (2) cards to the Oregon State Police Identification

" : : Services Section for processing and assignment of identification number.
(8) In addition to the requirements set forth above, each applicant, for (A) Applicant’s fingerprints will be retained and kept on file with the

the award of an Intermediate, Advanced, Supervisory, Management, O@regon State Police Identification Services Section.

Executive Certificate, shall have completed the designated education an . A . .
h 9 (B) The Oregon State Police Identification Services Section shall

training, combined with the prescribed corrections, parole and probation, ity the D . t and th lovi : iminal d
police or telecommunications experience. notify the Department and the employing agency of any criminal recor

disclosed through processing the applicant’s fingerprint card.

Each t dit unit ted b dited coll i- : :
(@) Each quarter credit unit granted by an accredited college or uni (C) If any procedural change is made by either the Federal Bureau of

versity which operates on a quarterly schedule shall equal one (1) educatio = . I - .
point. (Example: 15 college credits equals 15 education points.) @gszﬁlt?gr?tns%;w?:o?nrgl%/o\?viﬁwt?:\eepn?gg?clﬂfrr::tlcrzttl]z?r(fnigﬁss Section, the

(b) Each semester credit unit granted by an accredited college or uni - ; . )
versity operating on a semester schedule shall equal one and onehalf (1-1/2) (P) If the fingerprint clearance has not been obtained prior to sub-
education points. (Example: 10 semester credits equals 15 educatiofiSSIoN of the application for certification, a criminal history affidavit pro-
points.) vided by the Department shall be completed and returned to the Department

(c) All college credits shall be supported by certified true copies of PY the applicant pending fingerprint clearance. )
official transcripts. (12) The Intermed[ate Certificate. In addition to 'the requirements set

(9) Training Points. Twenty (20) classroom hours of job-related train- forth in sectlc_m (1) of _thls rule, the following are required for the award of
ing approved by the Department shall equal one (1) training point.the Intermediate Certificate: _ B , o
(Example: 200 training hours equal 10 training points.) _ ‘(a) _App_llcants shall possess a Basic Certificate in the field in which

(@) Basic, Intermediate, Advanced, Supervisory, Middle certification is requested. ] ] o
Management, Executive, or Specialized courses certified, sponsored, or  (0) Applicants shall have acquired the following combinations of edu-
presented by the Department shall be approved. cation and training points combined with the prescribed years of police,

(b) The Department may award training points for departmental or corrections, parole and probation or telecommunications experience, or the
other in-service training which is recorded and documented in the personcollege degree designated combined with the prescribed years of experi-
nel files of the trainee’s department. These records shall include the subjecgnce: [Table not included. See ED. NOTE.]
instructor, classroom hours, date, sponsor, and location. (13) The Advanced Certificate. In addition to the requirements set

(c) Training completed in other states, military training, and other forth in section (1) of this rule, the following are required for the award of
specialized training, if properly documented may be accepted, subject téhe Advanced Certificate:
staff evaluation and approval. These records shall include the subject, date, (&) Applicants shall possess or be eligible to possess the Intermediate
and classroom hours, and shall be certified true copies of the original.  Certificate in the field in which certification is requested.

(d) with proper documentation, instructors may claim course com- (b) Applicants shall have acquired the following combinations of edu-
pletion for law enforcement classes instructed. Training points for repeatcation and training points combined with the prescribed years of correc-
instruction of the same class within a 12-month period shall not be awardtions, parole and probation, police, telecommunications experience, or the
ed. college degree designated combined with the prescribed years of experi-

(e) Upon receipt of documentation which shall include the source, ence: [Table not included. See ED. NOTE.]
syllabus, number of hours, dates and successful completion of the course,  (14) The Supervisory Certificate. In addition to requirements set forth
the Department or it's designated staff may award training points for corre-in section (1) of this rule, the following are required for the award of the
spondence courses. Supervisory Certificate:

(b) Applicants shall have satisfactorily completed the required Basic
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(a) Applicants shall possess or be eligible to possess the Advanceéxperience in the discipline in which they are requesting certification, and
Certificate in the field in which certification is requested. meeting the requirements for those higher levels of certification as outlined

(b) Applicants shall have satisfactorily completed no less than 45 edu-in this rule. This section does not apply to the EMD discipline since it only
cation points as defined in section (10) of this rule. exists at the basic certification level.

(c) Applicants shall have satisfactorily completed the prescribed (c) Retention of Multi-discipline certification. In order to maintain
Supervision Course or an equivalent number of hours of Departmentmulti-discipline certification, each discipline in which certification is held
approved supervisory level training within five (5) years prior to applica- requires successful completion and documentation of training hours by the
tion for the Supervisory Certificate. holders of the certificates every twelve (12) months. The training must be

(d) Applicants shall be presently employed in, or have satisfactorily reported to the Department, as follows:
performed the duties associated with the position of a first level supervisor, (A) For the EMD certificate; a minimum of four (4) hours of training,
as defined in ORS 181.610 and OAR 259-008-0005(16), as attested to bgpecific to this discipline, must be reported annually on a Form F-15M.
the applicant’s department head during the time such duties were per- (B) For the Telecommunicator certification, a minimum of twelve
formed, for a period of one (1) year. The required experience shall havg12) hours of training, specific to this discipline, must be reported annually
been acquired within five (5) years prior to the date of application. on a Form F-15M.

(e) Upon request of the employing agency, the Department may waive (C) For all other disciplines, a minimum of twenty (20) hours of train-
the requirements of subsection (d) of this section, provided the employingng, specific to each discipline in which certification is held, must be report-
agency demonstrates that the applicant performs, on a regular basis, suped annually on a Form F-15M.
visory duties. (d) The same training may be used for more than one discipline if the

(15) The Management Certificate. In addition to requirements setcontent is specific to each discipline. It is the responsibility of the agency
forth in section (1) of this rule, the following are required for the award of head to determine if the training is appropriate for more than one discipline.

the Management Certificate: (e) Failure to comply with subsection (c) of this rule shall result in the
(a) Applicants shall possess or be eligible to possess the Supervisorgecall of the multi-discipline certification by the Board.

Certificate in the field in which certification is requested. (f) Upon documentation of compliance with subsection (c) of this
(b) Applicants shall have satisfactorily completed no less than 90rule, a law enforcement officer may reapply for single or multi-discipline

education points as defined in section (10) of this rule. certification as outlined by this rule.
(c) Applicants shall have satisfactorily completed the prescribed (18) Certificates Are Property of Department. Certificates and awards

Middle Management Course or an equivalent number of hours ofare the property of the Department, and the Department shall have the
Department approved management level training within five (5) years priorpower to revoke or recall any certificate or award as provided in the Act.
H : i [ED. NOTE: Tables and Forms referenced are available from the agency.]
to appllcatlon_ for the Management Certificate. . Stat. Auth.: ORS 181.640, ORS 181.644, ORS 181.651, ORS 181.652, ORS 181.653, ORS
~ (d) Applicants shall be presently employed in, and shall have served 181.654 & ORS 181.665
satisfactorily in a Middle Management position, as an Assistant Department Stats. Implemented: ORS 181.640, ORS 181.644, ORS 181.651, ORS 181.652, ORS
Head, or as a Department Head as defined in ORS 181.610 and OAR 259- a*;”lt-65p3sv ?;Sf {51}55142835575 ézlieigw . 10-1.79, ef. 10.3.76; PS 1-1980(Temp). {. &
. f . ist.: , f. & ef. 12-19-77; - , f. 10-1-79, ef. 10-3-79; - emp), f.

008-0005, for a period of two (2) years. The required experience must have  "'56750" pS 21980, 1. & ef, 12-8-80; PS 1-1981, . 9-26-81, ef, 11-2-81: PS 1-1983, f. &
been acquired within five (5) years prior to the date of application. ef. 12-15-83; PS 1-1985, f. & ef. 4-24-85; Renumbered from 259-010-0055; PS 1-1990, f. &

(e) Upon request of the employing agency, the Department may waive cert. ef. 2-7-90; PS 1-1995, f. & cert. ef. 3-30-95, PS 2-1995, f. & cert. ef. 9-27-95; PS 7-

; ; ; ; ; ; 1997, f. 3-20-97, cert. ef. 3-25-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-1998,

the requirements of subsection (d) .Of this section, provided the employmg f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST 3-
agency demonstrates that the applicant performs, on a regular basis, man-  199g, 1. & cert. ef. 6-30-98; BPSST 1-1999, f. & cert. ef. 3-9-09; BPSST 6-1999, f. & cert.
agement duties. ef. 7-29-99 BPSST 11-2000, f. 11-13-00, cert. ef. 11-15805ST 13-2001(Temp),

(16) The Executive Certificate. In addition to requirements set forth ;&C:mffillgfg'zol thru 4-10-02; BPSST 8-2002, f. & cert. ef. 4-3-02; BPSST 21-2002, f.
. . . . . cert. ef. -21-
in section (1) of this rule, the following are required for the award of the
Executive Certificate:

(a) Applicants shall possess or be eligible to possess the Managemeidm. Order No.: BPSST 22-2002

ececccccos

Certificate in the field in which certification is requested. Filed with Sec. of State11-18-2002
(b) Applicants shall have satisfactorily completed no less than 90 edu-certified to be Effective: 11-18-02
cation points as defined in section (10) of this rule. Notice Publication Date:10-1-02

(c) Applicants shall have satisfactorily completed 100 hours of . _000- _000- _000-
Department approved executive level training within five (5) years prior to ZRSUS;eSOQ%%pZtgdé525?)890?)(?205002,5;5(;)08009038025923890883%01205’9
application for the Executive Certificate. T ! T ! Do ! e ' B

(d) Applicants shall be presently employed in, and shall have served009-0062, 259-009-0063, 259-009-0067, 259-009-0070, 259-009-
satisfactorily in a Middle Management position, as an Assistant Departmen9072, 259-009-0080, 259-009-0085, 259-009-0087, 259-009-0090,
Head, or as a Department Head as defined in OAR 259-008-0005, for 259-009-0100
period of two (2) years. The required experience must have been acquireRules Amended:259-008-0000, 259-008-0005, 259-008-0020, 259-
within five (5) years prior to the date of the application. 008-0035, 259-008-0065, 259-008-0070, 259-008-0080, 259-008-

(e) Upon request of the employing agency, the Department may waivep085
the requirements of subsection (d) Qf this section, provided the emplc_)yinngeS Repealed259-008-0062, 259-008-0063, 259-008-0087
agency demonstrates that the applicant performs, on a regular basis, the, e t- Currently, all rules with fire services professionals are inter-
duties associated with that of a department head or assistant departmeghersed throughout Division 8. The Secretary of State has given

head. . . e : .
(17) Multi-discipline Certification. Upon receiving written request authority for the rules dealing with fire services professionals to be

from the department head stating a justified and demonstrated need exisf@0ved to a new division. . o

for the efficient operation of the employing agency, the Department may The fire discipline’s rules are expanding as the discipline grows
approve multi-discipline certification for law enforcement officers who and new rules are added. Some rules are unique to the fire discipline
meet all minimum employment, training and education standards estaband need to be in an area specific only to fire service professionals.

lished in OAR 259-008-0010, 259-008-0025, and this rule, in the disci- Rules Coordinator: Shawn M. Irish—(503) 378-2100, ext. 2223
plines which they are requesting certification. The officer shall meet the

following requirements for the award of multi-discipline certification: 259-008-0000
(a) Basic certification: A person who is certified in one discipline may Policies and Objectives
apply for multidiscipline certification, if employed in or transferred to (1) The policies of the Board and Department in response to ORS
another discipline within the same law enforcement unit. The applicant181.630 are:
shall demonstrate completion of all training requirements in the discipline (a) The Board and Department exist to develop talented individuals
in which certification is being requested. into public safety providers who are:
(b) Higher levels of certification: Law enforcement officers who pos- (A) Culturally competent;
sess higher levels of certification in one discipline may, upon employment (B) Ethically, physically and emotionally fit; and
in or transfer to another discipline within the same law enforcement unit, (C) Well trained, highly skilled and responsive to the needs of their

apply for the same level of certification after completion of nine (9) months communities.
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(b) The Board and Department shall promote the safety, efficiency, (9) “Department Head” means the chief of police, sheriff, or chief
effectiveness, self-sufficiency and competence of public safety agenciegxecutive of a law enforcement unit or a public or private safety agency
and professionals. directly responsible for the administration of that unit.

(c) The Board and Department shall support collaboration among (10) “Director” means the Director of the Department of Public
public and private security, law enforcement, telecommunications and cor-Safety Standards and Training.
rections organizations, the related organizations with whom they work and (11) “Disability leave” means leave from the law enforcement offi-
the interests of the communities they serve. cer’s certifiable position, as defined in ORS 181.610(2), (6), (7), for more

(d) The Board and Department shall consult with and inform each than 90 days but less than two and one-half years, for pregnancy, parental
other fully on matters of public safety standards, training and certification. leave, family medical leave, iliness, or injury other than permanent disabil-

(e) The Board may adopt or approve all policies, standards and mini-ty.

mum requirements for public safety certifications and training. (12) “Educational Credits” are credits earned for studies satisfactori-
(f) The Department may administer operations and procedures andy completed at an accredited post-secondary education institution recog-
implement or apply the policies and standards of the Board. nized under 259-008-0025.
(9) The Department is and remains a full department of the state. (13) “Educational leave” means leave for education or training relat-
(2) The objectives of the Board and Department are: ed to the job which removes the law enforcement officer from a certifiable

(a) To improve public safety services in Oregon by raising the level position, as defined in ORS 181.610(2), (6), (7), for more than 90 days, but
of competence of police, corrections, parole and probation officers,less than two and one-half years.
telecommunicators, emergency medical dispatchers, and support staffs: (14) “Emergency medical dispatcher” means a person who has
(A) By establishing minimum standards for all levels of career devel- responsibility to process requests for medical assistance from the public or
opment in such matters as employment; promotion; education; physicalfo dispatch medical care providers.
emotional, intellectual, and moral fitness; and such other matters that relate ~ (15) “First-Level Supervisor” means a law enforcement officer,
to the competence and reliability of persons seeking employment or profelecommunicator, or emergency medical dispatcher occupying a position
motion within the police, corrections, and parole and probation services; between the operational level and the middle manager position who is pri-
(B) By establishing minimum standards for the training and certifica- marily responsible for the direct supervision of subordinates. A first level
tion of police, corrections, parole and probation officers, telecommunica-Supervisor position does not include a position with limited or acting super-
tors, and emergency medical dispatchers, for all levels of career developViSory responsibilities.
ment, basic through executive; (16) “Full-time employment” means the employment of a person who
(C) By providing, sponsoring, certifying or coordinating police, cor- has the responsibilities as defined in ORS 181.610(2), (6) and (7) and sec-
rections, parole and probation, telecommunication, and emergency medicdions (8), (10) and (11) of this rule, who has the responsibility for, and is
dispatch training courses. paid to perform the duties described in the above_statute and administrative
(b) To conduct, facilitate, and promote studies and research designeétlle for more than 80 hours per month for a period of more than 90 con-
to improve public safety within the state, and to assist in the implementa-Sécutive calendar days.

tion of Board recommendations. (17) “High School” is a school accredited as a high school by the
Stat. Auth.: ORS 181.630 & ORS 181.640 Oregon Department of Education, or a school accredited as a high school
Stats. Implemented: ORS 181.630 & ORS 181.640 by the recognized regional accrediting body, or a school accredited as a

Hist.: PS 12, f. & ef. 12-19-77; PS 1-1979, f. 10-1-79, ef. 10-3-79; PS 1-1983, f. & ef. 12- 1.7 ; ; ; ; ; ;
15,83 Renumbered from 259.010-0000: PS 1-1980. . & cert, ef. 2.7-00; PS 2.1885. 1. & high school by the state university of the state in which the high school is

cert. ef. 9-27-95; PS 10-1997(Temp), f. & cert, ef. 11-5-67; BPSST 1-1998, f. & cert, ef, 5- located.

6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. (18) “Law Enforcement Officers” as used throughout this manual col-
6-30-98; BPSST 22-2002, f. & cert. ef. 11-18-02 lectively means all police, corrections, and parole and probation officers
who are included in the Public Safety Standards and Training Act as
259_'0_0_8'0005 described in ORS 181.610, and 181.651.
Definitions (19)(a) “Law Enforcement Unit” means a police force or organization

_(1) “Assistant Department Head” means an officer occupying the first of the state, a city, port, school district, mass transit district, county, county
position subordinate to a Department Head, and is primarily responsible fokeryice district authorized to provide enhanced law enforcement services

supervision of middle managers and/or supervisors. under ORS 451.010, Indian reservation, Criminal Justice Division of the
_(2) "Board” means the Board on Public Safety Standards andpepartment of Justice, the Department of Corrections, the Oregon State
Training. Lottery Commission, or common carrier railroad whose primary duty, as

~ (3) "Casual employment” means employment that is occasional, prescribed by law, ordinance, or directive, is any one or more of the fol-
irregular, or incidental and the employee does not receive seniority rightgowing:

nor fringe benefits. (A) Detecting crime and enforcing the criminal laws of this state or
(4) “Certified Reserve Officer” means a reserve officer who has been|gws or ordinances relating to airport security;
designated by a local law enforcement unit, has received training necessary  (B) The custody, control, or supervision of individuals convicted of or
for certification and has met the minimum standards and training require-arrested for a criminal offense and confined to a place of incarceration or
ments established under ORS 181.640. detention other than a place used exclusively for incarceration or detention
(5) “Commissioned” means an authorization granting the power to of juveniles; or
perform various acts or duties of a police officer and acting under the super- (C) The control, supervision, and reformation of adult offenders
vision and responsibility of a county sheriff or as otherwise provided by placed on parole or sentenced to probation and investigation of adult
law. offenders on parole or probation or being considered for parole or proba-
(6) “Community College” means a public institution operated by a tjon.
community college district for the purpose of providing courses of study (b) “Law enforcement unit” also means a police force or organization
limited to not more than two years full-time attendance and designed toof a private entity with a population of more than 1,000 residents in an
meet the needs of a geographical area by providing educational servicesinincorporated area whose employees are commissioned by a county sher-
including but not limited to vocational or technical education programs or iff,
lower division collegiate programs. (20) “Middle Manager” means a law enforcement officer, telecom-
(7) “Corrections Officer” means an officer or member of a law municator, or emergency medical dispatcher occupying a position between
enforcement unit who is employed full-time thereby and is charged with first level supervisor and department head position and is primarily respon-
and primarily performs the duty of custody, control or supervision of indi- sible for management and/or command duties. A middle manager position
viduals convicted of or arrested for a criminal offense and confined in adoes not include a position with limited, or acting middle management
place of incarceration or detention other than a place used exclusively foduties.
incarceration or detention of juveniles; and any full-time employee of the (21) “Part-time Employment” means the employment of a person
Board who possesses requisite qualifications and is so certified pursuant tawho has the responsibility for, and is paid to perform the duties described
ORS 181.651. in statutes and administrative rules for public safety personnel for 80 hours
(8) “Department” means the Department of Public Safety Standardsper month, or less, for a period of more than 90 consecutive calendar days.
and Training. (22) “Parole and Probation Officer” means
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(a) Any officer who is employed full-time by the Department of (34) “The Act” refers to the Public Safety Standards and Training Act
Corrections, a county or a court and who is charged with and performs th¢ ORS 181.610 to 181.705).
duty of: (35) “Waiver” means to refrain from pressing or enforcing a rule.
(A) Community protection by controlling, investigating, supervising, Stat. Auth.: ORS 181.640
and providing or making referrals to reformative services for adult parolees S\ Implemented: ORS 181.640
providing 9 : ViC P Hist: PS 12, f. & ef. 12-19-77; PS 1-1979, f. 10-1-79, ef. 10-3-79; PS 1-1983, f. & ef. 12-
or probationers, or offenders on post-prison supervision; or 15-83; PS 1-1985, f. & ef. 4-24-85; Renumbered from 259-010-0010; PS 1-1990, f. & cert.
(B) Investigating adult offenders on parole or probation or being con- ef. 2-7-90; PS 2-1995, f. & cert. ef. 9-27-95; PS 2-1996, f. 5-15-96, cert. ef. 5-20-96; PS 3-

; - 1997, f. 3-20-97, cert. ef. 3-25-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-1998,

sidered for paro_le or prqbatlon, or f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST 3-
(b) Any officer who: ) 1998, f. & cert. ef. 6-30-98; BPSST 7-2000, f. & cert. ef. 9-29-00; BPSST 11-2000, f. 11-13-
(A) is certified and has been employed as a full-time parole and pro- 00, cert. ef. 11-15-00; BPSST 22-2002, f. & cert. ef. 11-18-02

bation officer for more than one year;
(B) is employed part-time by the Department of Corrections, a coun-259-008-0020

ty or a court; and Personnel Action Reports
(C) is charged with and performs the duty of: (1) All law enforcement units and public or private safety agencies
(i) community protection by controlling, investigating, supervising, shall furnish to the Department the name, address, and other pertinent infor-

and providing or making referrals to reformative services for adult paroleesmation concerning any newly appointed public safety professional on a

or probationers or offenders on post-prison supervision; or Personnel Action Report (DPSST Form F-4) within ten (10) business days
(ii) Investigating adult offenders on parole or probation or being con- after employment. ] ) ) )
sidered for parole or probation. (2) Whenever public safety personnel resign, retire, or terminate

(23) “Police Officer” means an officer or member of a law enforce- employment, are promoted, demoted, discharged, deceased, or within a law
ment unit who is employed full-time as a peace officer commissioned by aenforcement unit, or private or public safety agency, the department head
city, port, school district, mass transit district, county, county service dis-shall report this information to the Department on a Personnel Action
trict authorized to provide enhanced law enforcement services under OR&eport (DPSST Form F-4) within ten (10) business days of the action.
451.010, Indian reservation, the Criminal Justice Division of the (3) All applicable sections of the Personnel Action Report (DPSST
Department of Justice, the Oregon State Lottery Commission, or theForm F-4) must be completed and signed by the department head or an
Governor, or a member of the Department of State Police who is responsiduthorized representative. )
ble for enforcing the criminal laws of this state or laws or ordinances relat-  (4) All applicants shall furnish to the Department on a Personnel
ing to airport security; and any full-time employee of the Department who Action Report (DPSST Form F-4) their social security number. The social
possesses requisite qualifications and is so certified pursuant to ORSecUrity number is used to accurately identify the applicant during comput-
181.651. erized criminal history (CCH) and Department record checks and to verify

(24) “Public or private safety agency” means any unit of state or local in_formation provided by _public safety officers under the Act in connection
government, a special purpose district or a private firm which provides, orWith revocation proceedings. _
has authority to provide, police, ambulance or emergency medical services. [SEVZ ﬁﬂf'gsgmfsfggmed in this ule are available from the agency.

(25) “Public safety personnel” and “Public safety professional” Stats. Implemented: ORS 181.640
include corrections officers, emergency medical dispatchers, parole and Hist.: PS 12, f. & ef. 12-19-77; Renumbered from 259-010-0050; PS 1-1983, f. & ef. 12-15-
pobaton ffcrs, polce offers, and commuricaos. S et o L R 4 s o

(26) "Regulations” mean written directives established by the BPSST 2-1998(Temp), f. & cert. ef. 5-6-08 thru 6-30-98; BPSST 3-1998, . & cert. ef. 6-30-
Department or its designated staff describing training activities and student 98; BPSST 2-2001, f. & cert. ef. 2-8-01; BPSST 22-2002, f. & cert. ef. 11-18-02
procedures at the Oregon Public safety Academy.

(27) “Reimbursement” is the money allocated from the Police 259-008-0035
Standards and Training Account, established by ORS 181.690, to a lawVaiver for Equivalent Training or Experience — Reciprocity
enforcement unit meeting the requirements of these regulations to defray (1) The Board or its designee may waive the completion of any course
the costs of officer salaries, relief duty assignments, and other expenseg€quired by OAR 259-008-0025 upon presentation of documentary evi-
incurred while officers attend approved training courses certified by thedence by a law enforcement unit or public or private safety agency that a

Department. law enforcement officer, telecommunicator, or emergency medical dis-
(28) “Reserve Officer” means an officer or member of a law enforce- patcher has satisfactorily completed equivalent training or experience.
ment unit; (2) In order to be considered for equivalency, training received in a

(a) Who is a volunteer or who is employed less than full time as astate with laws governing or regulating training of law enforcement officers
peace officer commissioned by a city, port, school district, mass transit disshall, if subject to such review, have been approved or certified by the
trict, county, county service district authorized to provide law enforcement @Mploying agency in the state in which the training was received.
services under ORS 451.010, Indian reservation, the Criminal Justice  (3) The Department may elect to prescribe as a condition of certifica-
Division of the Department of Justice, the Oregon State Lottery tion successful completion of specified courses or remedial training.
Commission or the Governor or who is a member of the Department of ~ (4) The Department may enter into standing reciprocity compacts or

State Police; agreements with those states which by law regulate and supervise the qual-
(b) Who is armed with a firearm; and ity of police, corrections, parole and probation, telecommunications, emer-
(c) Who is responsible for enforcing the criminal laws and traffic laws gency medical dispatch, and which require a minimum number of hours of
of this state or laws or ordinances relating to airport security. cIass;oonAﬁ t;a'gg‘sglglqgégalem to standards established by the Board.
“ " : tat. Auth.: .
(29) “Seasonal employment” means employment that can be carried  gi implemented: ORS 181.660
on only at certain seasons or fairly definite portions of the year. Hist.: PS 12, f. & ef. 12-19-77; PS 1-1983, f. & ef. 12-15-83; Renumbered from 259-010-
(30) “Special assignment leave” is leave from the law enforcement 0045; PS 1-1990, f. & cert. ef. 2-7-90; PS 2-1995, f. & cert. ef. 9-27-95; PS 10-1997(Temp),
officer’s certifiable position, as defined in ORS 181.610(2)(6)(7), for more f. & cert. ef. 11-5-97; BPSST 1-1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert.

’ ef. 5-6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. 6-30-98; BPSST 22-2002, f. & cert. ef.
than 90 days but less than two and one-half years, for such duties as deter- 111592

mined by the law enforcement unit administrator. Examples of such leave
include, but are not limited to, strategic planning, budget preparation, spe259-008-0065
cial task force, or other similar duties. Lapsed Certification
(31) “staff” are those employees occupying full-time, part-time, (1) All levels of certification of any police, corrections or parole and
and/or temporary positions with the Department. probation officer shall be considered lapsed if the officer has not been
(32) “Telecommunicator” means any person employed as an emeremployed as such for a period of three (3) consecutive months or more.
gency telephone worker as defined in ORS 243.736 or a public safety dis- (2) Upon reemployment as a police, corrections, or parole and proba-
patcher whose primary duties are receiving, processing and transmittingion officer, the person whose certification has lapsed may apply for certi-
public safety information received through a 9-1-1 emergency reportingfication in the manner provided in ORS 181.610 to 181.690.

system as defined in ORS 401.720. (3) All levels of certification of any telecommunicator or emergency
(33) “Temporary employment” means employment that lasts for a medical dispatcher shall be considered lapsed if the individual has not been
limited time, not of long duration and is not permanent. employed as such for a period of twelve (12) consecutive months or more.
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(4) Upon reemployment as a telecommunicator or emergency medicalLaundering a monetary instrument), 164.172 (Engaging in financial trans-
dispatcher, the person whose certification has lapsed may apply for certifiaction in property derived from unlawful activity), 164.235 (Possession of
cation in the manner provided in ORS 181.610 to 181.690. burglar’s tools), 165.007 (Forgery 2nd degree), 165.017 (Criminal posses-

Stat. Auth.: ORS 181.652, ORS 181.653 & ORS 181.667 sion of forged instruments 2nd degree), 165.037 (Criminal simulation),

ﬁ};‘:f‘,l”gpl'?l";gg‘if‘ﬁi 16?.1‘2?3_2509,@2 flléggsf&&ocﬁ 131;3_%77_95. PS 10-1997(Temp) 165.042 (Fraudulently obtaining a signature), 165.080 (Falsifying business

f. & cert. ef. 11-5-97; BPSST 1-1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert, records), 165.095 (Misapplication of entrusted property), 165.100 (Issuing

ef. 5-6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. 6-30-98; BPSST 22-2002, f. & cert. ef. false financial statement), 165.102 (Obtain execution of documents by

11-18-02 deception), 165.577 (Cellular counterfeiting 3rd degree), 165.800 (Identity
259-008-0070 theft), 1(_56.1_55 (Intimid_a;ion 2nd degree), 156_.350 (Unl_awful po_ssession of
Denial/Revocation armor-piercing ammunition), 166.416 (Providing fglse information regard-
(1) It is the responsibility of the Board to set the standards, and of the, rcjgnlga,?uItr;lrjlrscfﬁra)éelf(i)?.#rleSarﬂ]n)ﬁp;%%eﬂ%/?tr@:;?sriler}g 0? E:padngst;(re?’s %)?Guiig
Department to uphold them, in such a way to insure the highest levels Ofirearms), 166.480 (Sale/gift ’ of éxplosives to children), 167.007
professionalism and discipline. . . Prostitution), 167.062 (Sadomasochistic abuse or sexual conduct in live

- (a) _These standards shall be uphejd at all imes unless there is a sp how),167.065 (Furnishing obscene materials to minors), 167.070 (Sending
cific finding of substantial and compelling reason that demonstrates thatObscene materials to minors), 167.075 (Exhibiting an obscene performance

ne_lther the saf_ety of the public or respect of the profession will be compro-, minor), 167.080 (Displaying obscene materials to minors), 167.087
mised by a waiver.

. . L (Disseminating obscene materials), 167.090 (Public display of nudity/sex

decis?oAr)1 th;“ebgvnigzgh?rf \?\L/r\iqliilg\;/er of denial or revocation is granted the for advertising),167.122 (Promoting gambling 2nd degree), 167.132
(2) The Department shall deny or revoke the certification of any (P_ossess[on of gambling records 2nd degree), 167.147 (Possessw_m of gam-

police officer, corrections officer, parole and probation officer, telecommu- bling device), 167.222 (Frequenting place controlied substance is used),

) - A . . . 67.262 (Adult using minor in controlled substance offense), 167.320
Eg::rti(r)\"g’ etr)r; ngﬂ;%?g?;ﬁz:nd;t?]";tﬁher or instructor after written notice an Animal abuse 1st degree), 167.352 (Interfere with assisted search or res-
(a) The officer, telecommunicator, or emergency medical dispatcherCue of animal), 167.355 (Involvement in animal fighting), 167.820

has been discharged for cause from employment as a police officer, Correé_(ionceallng birth of infant), 475.960 (lllegally seliing drug equipment),

. h f ) . any misdemeanor involving any acts of domestic violence as defined in
tions officer, parole and probation officer, telecommunicator, or emergency has b icted of violati h
medical dispatcher. ORS 135.230, or has been convicted of violating the statutory counterpart

i " of any of those offenses in any other jurisdiction.
(b) For purposes of (a) above, “discharged for cause', means an (A) There is not an option of waiver for the crimes listed above.

employer initiated termination of employment for any of the following rea- (3) Grounds for Denying or Revoking Certification of a Public Safety
sons: f
Professional:

(A) Gross Negligence: means where the public safety professional’s e )
act or failure to act creates a danger or risk to persons, property, or to thrg () The Department may deny or revoke the certification of any pub
I

- . . ... lilc safety professional or instructor, as stated in OAR 259-008-
efficient operation of the department, recognizable as a gross deviatio . - SR
from the standard of care that a reasonable public safety professional wou 070(4)(b)(#), after written notice, and a hearing, if requested, based upon

observe in a similar circumstance; a finding that. . . . - )
(B) Insubordination: means a refusal by a public safety professional (A) The public safety professional or instructor falsified any informa-

to comply with a rule or order where the rule or order was reasonably relat_tlon submitted on the application for certification or on any documents sub-

ed to the orderly, efficient, or safe operation of the public or private safetymltted to the Bo_ard or Department, . .
agency and where the public safety professional’s refusal to comply with. (B) The officer, tele(_:ommumcatqr, emergency medical dlspatche_r or
the rule or order constitutes a substantial breach of that person’s duties; opstructor has l_)een conwctgd Of. a crime, other than a ma_nd_atory denial or
(C) Incompetence or Gross Misconduct: in determining what consti- '€v0cation as listed above, in this state or any other jurisdiction.
tutes “incompetence or gross misconduct," sources the Department may . @) In m?‘k'”g a decision on a_dl_scretlpnary _d_enlal or revocation th_e
take into account include but are not limited to practices generally followed olicy commitices may use t_h_e criminal disqualifier and decision matrix
in the profession, current teaching at public safety training facilities, andapproyed by the Bogrd. (E.Xh'b't A) - . . .
technical reports and literature relevant to the fields of law enforcement, () The matrix is designed as an aid in guidance to decision-making
telecommunications, or emergency medical dispatch. only a_qd prqwdes parameters for dewaﬂon. e .
(c) The officer, telecommunicator, emergency medical dispatcher or (.'"). POI'C.y committees may consider mitigating circumstances frpm
instructor has been convicted in this state or any other jurisdiction of athe crlmlnal d|squa||f|er matrix for the parameters included but not limited
crime designated under the law where the conviction occurred as bein ° the_ \II:EE, ?hglgc:,r\.l\}icnonafemny, misdemeanor, or violation?

punishable as a felony or as a crime for which a maximum term of impris- - How long ago did the conviction occur? (refer to the matrix)
onment of more than one year may be imposed; - Was the person a minor at the time or tried as an adult?
(d) The officer, telecommunicator, emergency medical dispatcher, or - Did it occur before, during, after, or in between employment in law enforcement?

inst tor h b icted of violati I f this stat th - Did the individual serve time in prison/jail? If so, how long?
Instructor has been convicted ot violating any law o IS State or any other - If restitution was involved, has the person met all obligations?

jurisdiction involving the unlawful use, possession, delivery or manufac- - Was the individual on parole or probation? If so, when did the parole or probation
ture of a controlled substance, narcotic or dangerous drug except the  end? 'ﬁ the person still on parole or probation? oot should b sored?
o : P ; - Are there any aggravating or mitigating circumstances that should be considered?
Department may deny..certlflcathn for a conwct_lon of pO_S_SGS_SIOT] of less - Do the actions violate the rule definition of moral fitness (OAR 259-08-010(5)), i.e.,
than one ounce_Of marijuana, Wh_|Ch occurred prior to ce_rt|f|ca_t|on, or moral turpitude, dishonesty, fraud, deceit, misrepresentation, conduct prejudicial to
(e) The officer, telecommunicator, emergency medical dispatcher, or the administration of justice, conduct that reflects adversely on the profession, or con-
instructor has been convicted in this state of violating 162.075 (False duct that would cause a reasonable person to have substantial doubts about the indi-

. ns st . idual’s honesty, faimess, t for the rights of others, or for the laws of the stat
swearing), 162.085 (Unsworn falsification), 162.145 (Escape in 3rd S or the merior eSS, fespect far e fghts of afhers, or for fhe faws ot he state

degree), 162.235 (Obstructing government or judicial administration), - How many other convictions does this person have? Over what period of time?
162.315 (Resisting arrest), 162.335 (Compounding a felony), 162.355 - Has this person been convicted of this same crime more than once?
(Simulating |ega| processes) 162.365 (Criminal impersonation), 162.369 - If a DUII, is this the first, second, or third time within the previous 10 years? (Has

. o this DUII become a felony (it's a felony if this is the fourth conviction and the last
(Possession of false law enforcement ID card), 162.375 (Initiating a false three were within the pre\yio(us ten_yea),/pe,iod)?

report), 162.385 (Giving false information to a police officer), 162.405 - Does this conviction involve any domestic violence situation?

(Official misconduct 2nd degree), 162.415 (Official misconduct 1st (C) The public safety officer or instructor does not meet the applica-

degree), 163.200 (Criminal mistreatment 2nd degree), 163.207 (Femaldle minimum standards, minimum training or the terms and conditions

genital mutilation), 163.208 (Assaulting public safety officer), 163.212 established under ORS 181.640(1)(a) to (d).

(Unlawful use stun gun/tear gas/mace 2nd degree, 163.415 (Sexual abuse (4) Scope of Revocation. Whenever the Department revokes the cer-
3rd degree, 163.435 (Contributing to sexual delinquency of minor), tification of any public safety professional, the revocation shall embrace all

163.445 (Sexual misconduct), 163.465 (Public indecency), 163.545 (Childcertificates the Department has issued to that person.

neglect 2nd degree), 163.575 (Endangering welfare of a minor, 163.675 (5) Revocation and Denial Procedure.

(sale or exhibition of visual reproduction of sexual conduct by a child), (a) Agency Request: When the hiring authority having employed the

163.687 (Encouraging child sex abuse 3rd degree), 163. 693 (Failure tpublic safety professional requests that the person’s certification be revoked
report child pornography), 164.045 (Theft 2nd degree), 164.170 or denied, it shall submit in writing to the Department the reason for the
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requested revocation or denial and all factual information supporting theand experience. It shall be the continuing responsibility of the Department

request. to see that instructors are assigned only topics which they are qualified to
(b) DPSST Initiated Request: Upon receipt of factual information teach and the instruction is evaluated on a regular basis to insure that excel-

from any source, and pursuant to ORS 181.662, the Department majence is maintained.

request that the person’s certification be revoked or denied. (3) Instructors for corrections, parole and probation, police, telecom-
(c) Department Staff Review: The Department shall review the munications, or emergency medical dispatch, shall have a minimum of

request and the supporting factual information to determine if the requesthree (3) years experience in their respective professions or possess other

for revocation or denial meets statutory and administrative rule require-qualifying professional experience.

ments. If the reason for the request does not meet the statutory and admin-  (4) Review and approval of instructors shall be the responsibility of

istrative rule requirements for revocation or denial the Department shall sache Department.

notify the requestor. If the reason for the revocation or denial meets statu- (5) Applications for instructor certification, shall be submitted on an

tory and administrative rule requirements but is not supported by adequaténstructor Certification Application (BPSST Form F-9) and shall be accom-

factual information, the Department shall request further information from panied by a detailed resume of individual qualifications.

the requesting hiring authority or conduct its own investigation of the mat- (6) If certification is denied, the requesting agency shall be notified in

ter. If the Department makes a determination that a person’s certificationwriting and advised of the reasons for denial.

should be revoked or denied, as a result of a conviction deemed to be dis-  (7) Instructor certification is not required for teaching assignments in

cretionary, the request must be presented to the Board, through a Policyon-Department certified courses.

Committee, for review. If the Board should consider a request for waiver of (8) Review of instructor certification may be initiated upon the
the denial or revocation action, it is the responsibility of the applicant to request of a department head, staff, or other reliable source.
present to the Board all information relative to the request for waiver, not (9) Instructor certification shall be valid for the term of the associat-

less than fifteen days prior to the next scheduled Board meeting. The Boardd course.
may consider a request for waiver under unique circumstances, and only if ~ [ED. NOTE: Form referenced in this rule are available from the agency]
substantial and compelling reasons have been clearly demonstrated by the §1Z§sﬁi§hp'|;ﬁ§ft§31§§§ o e 181650
applicant. Hist.: PS 12, f. & ef. 12-19-77; PS 1-1983, f. & ef. 12-15-83; Renumbered from 259-010-
(d) Initiation of Proceedings: Upon determination that the reason for 0060; PS 1-1990, f. & cert. ef. 2-7-90; PS 2-1995, f. & cert. ef. 9-27-95; PS 10-1997(Temp),
revocation or denial is supported by factual data meeting the statutory and - & cert. ef. 11-5-97; BPSST 1-1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert.
A > . ef. 5-6-98 thru 6-30-98; BPSST 3-1998, . & cert. ef. 6-30-98, BPSST 22-2002, f. & cert. ef.
administrative rule requirements, a contested case notice shall be prepared. ;1 1579,
(e) Contested Case Notice: The Department shall prepare, or the
Board shall cause the Department to prepare a “Contested Case Notice” ip59-008-0085
accordance with OAR 137-003-0001 of the Attorney General's Model Certification of Courses and Classes
Rules of Procedure adopted under OAR 259-005-0015. The Department (]_) The Department shall Certify courses, and classes deemed ade-
shall have a copy of the notice served on the public safety professional. quate to effectively teach one or more approved public safety subject(s) to
(f) Response Time: A party who has been served with the “Contestedyolice, corrections, adult parole and probation, telecommunications, and/or
Case Notice” shall have 20 days from the date of mailing or personal servemergency medical dispatch.
ice of the notice in which to file with the Department a written request for (2) Certification shall be based on the evaluation of course curriculum
a hearing. or subjects for instruction, instructor qualifications, facilities for instruc-
(9) Default Order: In the absence of a timely request for a hearing, thetjion, and method of instruction. The Department may cause inspections to
Contested Case Notice will become a final order revoking or denying cerhe made pursuant to ORS 181.640(2).
tification pursuant to OAR 137-003-0075(5). (3) Facilities and equipment used for certified training shall be acces-
(h) Hearing Request: When a request for a hearing is received in &iple to all interested and qualified individuals.
timely manner, the Department shall refer the matter to the Hearings (4) The Department shall certify courses at two levels: Content and
Officer Panel in accordance with OAR 137-003-0515. Topical.
(i) Findings of Fact, Conclusions of Law and Proposed Final Order. (a) Courses certified at the content level require a student demonstra-
The presiding officer of the Hearings Officer Panel shall prepare Findingstion of acquired knowledge, skill, or ability. Agencies, organizations, or
of Fact, Conclusions of Law and Proposed Final Order and serve a copy ofhdividuals requesting course certification at the content level shall submit
the Department and on each party. an Application for Certification of Course (DPSST Form F-20), accompa-
(i) Exceptions and Arguments to the Findings of Fact, Conclusions of hied by clearly-defined performance objectives, test questions and/or eval-
Law and Proposed Final Order. A party shall have 14 days from date ofyation criteria, and evidence of instructor certification as provided in OAR
service of the Findings of Fact, Conclusions of Law, and Proposed Finab59-008-0080. Applications received later than thirty (30) calendar days
Order to file specific written exceptions and arguments with the prior to the start of the course, shall not be certified at the content level.

Department. ] o ] ] (b) Courses certified at the topical level are informational in nature.
(A) The Department may extend the time within which the exceptions agencies, organizations, or individuals requesting course certification at the
and arguments shall be filed upon a showing of good cause. topical level shall submit an Application for Certification of Course (DPSST

(B) When the exceptions and arguments are filed, the party makingrorm F-20), accompanied by a detailed course outline and evidence of
the exceptions and arguments shall serve a copy on all parties of record istructor certification as provided in OAR 259-008-0080. Applicants are
the case and provide the Department with proof of service. A failure toencouraged to apply for certification no later than thirty (30) calendar days
serve copies and provide proof of service will invalidate the filing of excep- prior to the start of the course, to ensure adequate administrative processing
tions and arguments as being untimely, and the Department may disregargne. Shorter time frames may be allowed for non-recurring, pressing cir-
the filing in making a final determination of the case. cumstances.

[ED. NOTE: Exhibits b referenced in this rule are available from the agency.] . . . .
Stat. Auth.: ORS 181.640, ORS 181.661, ORS 181.662, ORS 181.664 & 183.341 (5) The Department shall certify courses of instruction prior to course

Stats. Implemented: ORS 181.640, ORS 181.661, ORS 181.662 & ORS 181.664 completion, or may approve exceptions to this requirement under docu-
Hist:: PS 12, f. & ef. 12-19-77; PS 1-1979, f. 10-1-79, ef. 10-3-79; PS 1-1980(Temp), f. & mented special and/or unique circumstances. Records of attendance for this
ef. 6-26-80; PS 2-1980, . & ef. 12-8-80; PS 1-1981, f. 9-26-81, ef. 11-2-81; PS 1-1983, f. & tynini PO ; it o divi

ef. 12-15-83; PS 1-1985, f. & ef. 4-24-85; Renumbered from 259-010-0055; PS 1-1990, f. & training shall be m.amtamed by the agencies, organl_zat{ons, or deVId.u'.aIS’
cert. ef. 2-7-00; PS 2-1995, f. & cert. ef. 9-27-05; PS 2-1996, . 5-15-96, cert. ef. 5-20-96; ps@nd may be submitted to the Department on a Continuing Log of Training

10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-1998, f. & cert. ef. 5-6-98; BPSST 2- (DPSST Form F-15), when applying for certification.

1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. 6-30-98; BPSST (6) The Department shall notify the requester, in Writing, of the denial
ey fag;{#;:'p)gfi‘_g%gPcseiTelf"‘f_g?olz(thEp%’_{‘_ e e angs. s a0 or the granted level of course certification. If certification is granted, that
7-5-02; BPSST 22-2002, f. & cert. ef. 11-18-02 notification shall be accompanied by Course Rosters (DPSST Form F-6).
(7) Course rosters shall be completed, indicating the actual number of
259-008-0080 hours attended by each student. If the course was certified at the content
Certification of Instructors level, rosters shall also indicate whether each student passed or failed.
(1) The Department shall certify instructors deemed qualified to teachRosters shall be returned to the Department within thirty (30) calendar days
in any of the certified training courses. of course completion; otherwise, the Department may decertify the course.
(2) Instructors will be certified on the basis of minimum qualifica- (8) It is the responsibility of the requesting agency, organization, or

tions as established by the Department in the areas of education, trainingndividual, to:
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(a) Oversee the preparation of curriculum and to insure its compliance (b) To conduct, facilitate, and promote studies and research designed

with the requirements of the Department; to improve fire service within the state, and to assist in the implementation
(b) Obtain a facility and instructor(s) to be used for the course, andof Board recommendations.
insure their compliance with the requirements of the Department; Stat. Auth.: ORS 181.630 & ORS 181.640
(c) Develop rules and regulations governing the operation of the facil- e aoeer 5 9009 1 & e ot 1ra0s
ity and the conduct of the trainees;
(d) Administer the course; 259-009-0005
(e) Maintain an accurate record of attendance; and Definitions
(f) Maintain all forms required by the Department, forwarding them (1) “Authority having jurisdiction” shall mean the Department of
within the stipulated time period. Public Safety Standards and Training.
(9) Once a course is certified, it remains certified for unlimited deliv- (2) “Board” means the Board on Public Safety Standards and

ery during that calendar year, unless there is a significant change in COUrsEraining.

content, number of hours or instructor(s); or unless it is decertified by the (3) “Chief Officer” means an individual of an emergency fire agency
Department as provided in section (7) and (11) of this rule. The Department a higher level of responsibility than a company officer. A chief officer
shall be notified of significant changes. supervises two or more fire companies in operations or manages and super-

(10) All course certification shall expire on December 31 of each year.vises a particular fire department program such as training, communica-
Agencies, organizations or individuals shall request recertification to con-tions, logistics, prevention, emergency medical services provisions and
tinue a course into a new calendar year. other staff related duties.

(11) The Department may decertify a course whenever that course is  (4) “Community College” means a public institution operated by a
deemed inadequate. The course may be recertified by the Department whefbmmunity college district for the purpose of providing courses of study
satisfactory proof has been presented to the Department that the deficienimited to not more than two years full-time attendance and designed to
cies have been corrected. meet the needs of a geographical area by providing educational services,

(12) Any law enforcement unit or public or private public safety including but not limited to vocational or technical education programs or
agency, or any college, university, or academy may align their training orlower division collegiate programs.
education programs with the standards set by the Department (OAR 259-  (5) “Company Officer” means a fire officer who supervises a company
008-0025) and apply for course certification in the manner described in secof fire fighters assigned to an emergency response apparatus.
tion (4) of this rule. (6) “Department” means the Department of Public Safety Standards

(13) Unless written approval is granted otherwise, any course that hasind Training.
been declared mandatory by the Department shall require a minimum num-  (7) “Agency Head” means the chief officer of a fire department
ber of training hours in each specific subject that constitutes the course, agirectly responsible for the administration of that unit.
determined and modeled by the course being offered at the Oregon Public  (8) “Director” means the Director of the Department of Public Safety
Safety Academy. Standards and Training.

(14) Effective July 1, 2004, the department may not accredit any pub- (9) “Entry Level Fire Fighter” means an individual at the beginning
lic safety personnel training program provided by a public safety agency orof his/her fire service involvement. During the probationary period an entry
any educational program as equivalent to the minimum training requiredievel fire fighter is in a training and indoctrination period under constant
for basic certification as a police officer. Subsection (14) does not apply tosupervision by a more senior member of a fire service agency.
the Department of State Police. (10) “Fire service professional” means a paid or volunteer fire fight-

[ED. NOTE: Forms referenced in this rule are available from the agency ] er, an officer or a member of a public or private fire protection agency who

ggﬁfﬁ%ﬁiiﬁ?ﬁg i‘s?iiolzlg:g 181.650 is engaged_ primarily in_fire investi_gr_:ltion, fire preventior‘_l, fire sa_fety, fi_re

Hist.: PS 12, f. & ef. 12-19-77; PS 1-1983, f. & ef. 12-15-83; Renumbered from 259-010- control or fire suppression or providing emergency medical services, light

0065; PS 1-1990, f. & cert. 2-7-91; PS 2-1995, f. & cert. ef. 9-27-95; PS 10-1997(Temp), . and heavy rescue services, search and rescue services or hazardous materi-

& cert. ef. 11-5-97; BPSST 1-1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. e t response. “Fire service professional” does not include forest
5-6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. 6-30-98; BPSST 15-2001(Temp), f. & cert. als inciden p ’ p

ef. 10-26-01 thru 4-5-02; BPSST 9-2002, f. & cert. ef. 4-3-02; BPSST 22-2002, 1. & cert, ef. 1€ protection agency personnel.

11-18-02 (11) “Fire Fighter” is a term used to describe an individual who ren-
ders a variety of emergency response duties primarily to save lives and pro-

259-009-0000 tect property. This applies to career and volunteer personnel.
Policies and Objectives (12) “Fire Company” means a group of fire fighters, usually 3 or

(1) The policies of the Board and Department in response to ORSmore, who staff and provide the essential emergency duties of a particular
181.630 are: emergency response apparatus.

(a) The Board and Department exist to develop talented individuals (13) “Fire inspector” means an individual whose primary function is
into public safety providers who are: the inspection of facilities in accordance with the specific jurisdictional fire

(A) Culturally competent; codes and standards.

(B) Ethically, physically and emotionally fit; and (14) “Fire Training Officer” means a fire service member assigned the

(C) Well trained, highly skilled and responsive to the needs of their responsibility for administering, providing, and managing and/or supervis-
communities. ing a fire department training program.

(b) The Board and Department shall promote the safety, efficiency, (15) “NFPA” stands for National Fire Protection Association which is

effectiveness, self-sufficiency and competence of fire service professionalsa body of individuals representing a wide variety of professions, including
(c) The Board and Department shall support collaboration among firefire protection, who develop consensus standards and codes for fire safety
service organizations and the related organizations with whom they workby design and fire protection agencies.

and the interests of the communities they serve. (16) “NFPA Fire Fighter I” mean a member of a fire department who
(d) The Board and Department shall consult with and inform each has met the level | job performance requirements of NFPA standard 1001.
other fully on matters of fire standards, training and certification. Sometimes referred to as a journeyman fire fighter
(e) The Board may adopt or approve all policies, standards and mini- (17) “NFPA Fire Fighter 1I” means a member of a fire department
mum requirements for public safety certifications and training. who met the more stringent level Il job performance requirements of NFPA
(f) The Department may administer operations and procedures andstandard 1001. Sometimes referred to as a senior fire fighter
implement or apply the policies and standards of the Board. (18) “NFPA Driver-Operator” means a member of a fire agency
(9) The Department is and remains a full department of the state.  licensed to operate a fire department vehicle/apparatus in accordance with
(2) The objectives of the Board and Department are: the job performance requirements of NFPA 1002 and who are certified as
(a) To improve public safety services in Oregon by raising the level an Entry Level Firefighter. Fire department vehicle/apparatus operators are
of competence of fire service professionals. required to be certified at NFPA 1001 fire fighter | standard prior to driver
(A) By establishing minimum standards for the training and certifica- operator duties. Additional requirements are involved for those driver oper-
tion of fire professionals. ators of apparatus equipped with a attack or fire pump, aerial devices, a
(B) By providing, sponsoring, certifying or coordinating fire training tiller, aircraft firefighting and rescue vehicles, wildland fire apparatus, and
courses. mobile water supply apparatus (tanker/tender).
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(19) “NFPA Fire Officer I” means the fire officer, at the supervisory (3) The Department may elect to prescribe as a condition of certifica-
level, who has met the job performance requirements specified in NFPAtion successful completion of specified courses or remedial training.
1021 Standard Fire Officer Professional Qualifications. (Company officer (4) The Department may enter into standing reciprocity compacts or
rank) agreements with those states which by law regulate and supervise the qual-
(20) “NFPA Fire Officer II" means the fire officer, at the superviso- ity of fire service training and which require a minimum number of hours
ry/managerial level, who has met the job performance requirements irof classroom training equivalent to standards established by the Board.
NFPA Standard 1021. (Station officer, battalion chief rank) Stat. Aluth.lz ORS 131_620 .
(21) “NFPA Fire Officer III” means the fire officer, at the manageri- a‘lzt‘ng‘gse;”ggtgoozo f_S& Ser-fi?_ 111802
al/administrative level, who has met the job performance requirements in
NFPA Standard 1021. (District chief, assistant chief, division chief, deputy »59_009-0025

chief rank) Colle " :
’ . ) . ) ) . ge Education Credits
(22) “NFPA Fire Officer IV” means the fire officer, at the administra- (1) College credits used for certification shall have been earned at a

tive level, who has met the job performance requirements in NFPAreco nized college or university listed below or under subsection (2) of this
Standard 1021. (Fire Chief) 9 9 ty )

(23) “NFPA Fire Inspector I” means an individual who conducts basic rue
fire code inspections and has met the level | job performance requirementacc
of NFPA Standard 1031.

(24) “NFPA Fire Inspector II” means an individual who conducts
complicated fire code inspections, reviews plans for code requirements, an
recommends modifications to codes ands standards. This individual haE
met the level Il job performance requirements of NFPA standard 1031.

(25) “NFPA Fire Investigator” means an individual who conducts post
fire investigations to determine the cause and the point of origin of fire.
This individual has met the job performance requirements of NFPA
Standard 1033.

(26) “Public or private fire safety agency” means any unit of state or
local government, a special purpose district or a private firm which pro-
vides, or has authority to provide, fire fighting, ambulance or emergency
medical services.

(a) The Department shall only recognize those credits awarded by an
redited, degree-granting college or a university of post secondary edu-
cation which is recognized by the Council for Higher Education (CHEA) or
y the Council on Postsecondary Accreditation (COPA)/Commission of
ecognition of Postsecondary Accreditation (CORPA), as outlined in the
urrent edition of the Higher Education Directory (HED).

(2) College credits used for certification obtained in a foreign coun-
try, which certificate, credential, or degree is claimed to be comparable to
a certificate, credential, or degree granted by a licensing body in the United
States or US Territories must be evaluated by a credentialing agency that is
a member of the National Association of Credential Evaluation Services
(NACES). The Department/Board has no responsibility for obtaining
and/or paying for the evaluation and arranging for an official copy to be
sent by the evaluating agency to the Department. The evaluation must be

(27) “Staff’ are those employees occupying full-time, part-time, approved by the Department, based upon review of an official copy sent by
and/or temporary positions with the Department. the (_eyaluatmg agency dl_rectly to the Department, before the educational
(28) “The Act” refers to the Public Safety Standards and Training Act crédit is accepted as equivalent. -
(ORS 181.610 to 181.705). . 3) Cemﬁcanon Credit. Person; _W|sh|ng to document gqllege educa-
(29) “Waiver” means to refrain from pressing or enforcing a rule. tion shall furnish the Department official transcripts or a certified true copy

Stat. Auth.: ORS 181.640 of official transcripts.
Stats. Implemented: ORS 181.640 Stat. Auth.: ORS 181.640
Hist.: BPSST 22-2002, f. & cert. ef. 11-18-02 Stats. Implemented: ORS 181.640

Hist.: BPSST 22-2002, f. & cert. ef. 11-18-02
259-009-0010
Personnel Action Forms 259-009-0030

(1) All public or private fire safety agencies shall furnish to the Fire Policy Committee ' _

Department the name, address, and other pertinent information concerning (1) The Fire Policy Committee consists of: _ S
any newly appointed fire service professional on a Personnel Action Form (&) All of the board members who represent the fire service discipline;
(DPSST Form PAF-1) within thirty (30) business days after employment. and ) )

(2) Whenever fire service personnel resign, retire, or terminate (b) The following, who may not be current board members, appoint-
employment, are discharged, or deceased, the agency head shall report tififl by the chairperson of the board:
information to the Department on a Personnel Action Form (DPSST Form (A) One person recommended by and representing a statewide asso-
PAF-1) within thirty (30) business days of the action. ciation of fire instructors;

(a) The agency must notify the Department in writing when a fire (B) One person recommended by and representing a statewide asso-
service professional is promoted to a fire chief position, when a new agencgiation of fire marshals;
head designee is assigned, or when a fire service professional is promoted  (C) One person recommended by and representing community col-
to a training officer position. lege fire programs; and

(b) The agency must notify the Department in writing when a fire (D) One non-management fire fighter recommended by a statewide
service professional is no longer assigned the duties of a fire chief, agencgrganization of fire fighters.
head designee or training officer. (2) Policies and Objectives

(3) All applicable sections of the Personnel Action Form (DPSST (a) In making appointments to the policy committees under this sec-
Form PAF-1) must be completed and signed by the agency head or ation, the chairperson of the board shall seek to reflect the diversity of the
authorized representative. state’s population. An appointment made by the chairperson of the board

(4) All applicants shall furnish to the Department on a Personnel must be ratified by the board before the appointment is effective.

Action Form (DPSST Form PAF-1) their social security number. The social (b) The chairperson of the board may remove an appointed member
security number is used to accurately identify the applicant and to verifyfor just cause.

information provided by public safety officers under the Act in connection (c) An appointment to a policy committee that is based on the mem-
with revocation proceedings. ber’s employment is automatically revoked if the member changes employ-

Stat. Auth.: ORS 181.640 ment.

B oot & oot a1, 11-18-02 (d) The chairperson of the board shall fill a vacancy in the same man-

ner as making an initial appointment.
259-009-0020 (e) The term of an appointed member is two years.
Waiver for Equivalent Training or Experience — Reciprocity (f) An appointed member may be appointed to a second term.

(1) The Board or its designee may waive the completion of any course (3) (&) A policy committee may meet at such times and places as
required by OAR 259-009-0025 upon presentation of documentary evidenceletermined by the policy committee in consultation with the Board and
by a fire service agency that the fire service professional has satisfactorifpepartment.
completed equivalent training or experience. (b) A majority of a policy committee constitutes a quorum to conduct

(2) In order to be considered for equivalency, training received in abusiness.
state with laws governing or regulating training of fire service profession- (c) A policy committee may create subcommittees if needed.
als shall, if subject to such review, have been approved or certified by the (4)(a) Each policy committee shall develop policies, requirements,
employing agency in the state in which the training was received. standards and rules relating to its specific discipline.
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(A) A policy committee shall submit its policies, requirements, stan- (A) Delete Section 1-3.2.
dards and rules to the board for the board’s consideration. (B) 3-1 General. The requirements of Fire Fighter I, as specified by
(B) When a policy committee submits a policy, requirement, standardthe Board on Public Safety Standards and Training and the job performance
or rule to the board for the board’s consideration, the board shall: requirements defined in Sections 3-1 through 3-2, shall be met prior to cer-
(i) Approve the policy, requirement, standard or rule; tification as a fire department driver/operator-pumper.
(i) Disapprove the policy, requirement, standard or rule; or (C) 4-1 General. The requirements of Fire Fighter |, as specified by the
_ (iii) Defer a decision and return the matter to the policy committee for Board on Public Safety Standards and Training and the job performance
revision or reconsideration. requirements defined in Sections 4-1 through 4-2, shall be met prior to cer-

(b) The board may defer a decision and return a matter submitted byification as a fire department driver/operator-aerial.
a policy committee under paragraph (a) of this subsection only once. If a  (p) 5.1 General. The requirements of Fire Fighter I, as specified by
policy, requirement, standard or rule that was returned to a policy commit-the Board on Public Safety Standards and Training and the job performance
tee is resubmitted to the board, the board shall take all actions necessary fBquirements defined in Chapter 4 and Section 5-2, shall be met prior to
implement the_policy, r(_equirement, standard or rule unless the board disapsetification as a fire department driver/operator-tiller.
proves the policy, requirement, standard or rule. (E) 6-1 General. The requirements of Fire Fighter |, as specified by
(c) Disapproval .Of a pollcy,' requlrement, Standa_rd or rule under Pard-the Board on Public Safety Standards and Training and the job performance
graph (a) or (b) of this subsection requires a two-thirds vote by the memyq o, jirements defined in Sections 6-1 through 6-2, shall be met prior to cer-

bers of the board. P ) . . ’
h . . tification as a fire department driver/operator-wildland fire apparatus.
©) A.t any tlmg after submlttlng a matter to the board, the cr]a|rpers_on (F) 7-1 General. The requirements of Fire Fighter |, as specified by
of the policy committee may withdraw the matter from the board’s consid- . L f
eration the Board on Public Safety Standards and Training and the job performance
\ requirements defined in Sections 7-1 through 7-2, shall be met prior to cer-

(6) Past decisions of the advisory committees will not dictate prece- "~ . ) - . -
dence for decisions to be made by the policy committees tification as a fire department driver/operator-aircraft rescue and fire-fight-
. ring apparatus (ARFF).

7) Poli itts tob d by th t t editi
of the(ir)byjésalscomml ees are to be governed by the most recent editio (G) 8-1 General. The requirements of Fire Fighter |, as specified by

Stat. Auth.: ORS 181.640 & ORS 181.765 the Board on Public Safety Standards and Training and the job performance

Stats. Implemented: ORS 181.640 & ORS 181.765 requirements defined in Sections 8-1 through 8-2, shall be met prior to cer-

Hist.: BPSST 22-2002, 1. & cert. ef. 11-18-02 tification as a fire department driver/operator-mobile water supply appara-
tus.

259-009-0035

Certificates Are Property of Department
Certificates and awards are the property of the Department, and th -

Department shall have the power to revoke or recall any certificate or ections 2-3.1, 3-1.3, 4-1.3, 5-2.2, 6-1.3, 6-1.4-1.3, and 8-1.3.

award as provided in the Act. (1) Either a Task Performance Evaluation must be completed or a Task
Stat. Auth.: ORS 181.640, ORS 181.644, ORS 181.651, ORS 181.652, ORS 181.653, oR4300K for Driver, Pumper Operator, Aerial Operator, Tiller Operator,
181.654 & ORS 181.665 Wildland Fire Apparatus Operator, Aircraft Rescue and Firefighting

Stats. Implemented: ORS 181.640, ORS 181.644, ORS 181.651, ORS 181.652, ORS ;
161,653, ORS 181,654 & ORS 181.665 Apparatus Operator or Mobile Water Supply Apparatus Operator must be

(H) Delete “the requirements of NFPA 1500, Standard on Fire
epartment Occupational Safety and Health Program, Section 4-2" from

Hist.: BPSST 22-2002, f. & cert, ef. 11-18-02 completed and signed off by the Agency head or Training Officer before an
applicant can qualify for certification as a Pumper Operator, Aerial
259-009-0062 Operator, Tiller Operator, Wildland Fire Apparatus Operator, Aircraft
Fire Service Personnel Certification Rescue and Firefighting Apparatus Operator or Mobile Water Supply
(1) A fire service professional affiliated with an Oregon fire depart- Apparatus Operator.
ment may be certified by satisfactorily completing the requirements speci- (K) An individual who completes the requirements of Chapter 2 and

fied in section (2) of this rule: through participation in a fire department meets the requirements of Entry Level Fire Fighter, may be certified as a

training program accredited by the Department; or through a course certifire Driver.

fied by the Department; or by evaluation of experience as specified in OAR (c) The provisions of the NFPA Standards No. 1003, Edition 1994,

259-009-0063. The Department may certify a fire service professional whoentitied Standard for Airport Fire Fighter Professional Qualifications, are

has satisfactorily completed the requirements for certification as prescribeqidopted subject to the following definitions and modifications:

in sgction (2) of this rule, including the Task Performance evaluations if (A) Complete an approved Task Book.

applicable. _ ] ] (B) Amend section 1-3.1 by deleting “Airport fire fighters who drive
(2) The following standards for fire service personnel are hereby yircraft rescue and fire fighting (ARFF) vehicles shall meet the require-

adopted by reference: o ments of Chapter 7 of NFPA 1002, Standard for Fire Department Vehicle
(a) The provisions of the NFPA Standard No. 1001, Edition of 1997, Driver/Operator Professional Qualifications.”

entitled “Fire Fighter Professional Qualifications”, including Tentative (d) The provisions of the NFPA Standard No. 1031, Edition of 1998
Interim Amendment 97-1 are adopted subject to the following definitions entitled “ Professional Qualifications for Fire Inspector and Plan Examiner”

and modifications: . . L i
W ; L are adopted subject to the following definitions and modifications:
(A) “Authority having jurisdiction” shall mean the Department of (A) Transition Phase:

Pub||t(:Ei:iljfztlyétitgggt?;ﬁsliagcgg&ae'r_"t%?s' references NFPA 1500) (i) November 1, 2000, all new certifications will be based on NFPA
: 1031.

(C) Delete section 2-1(c) (Note: this references NFPA 1582) - - .

(D) Delete section 2-2 (Note: These are physical requirements for Fire (”). Novembgr l 20003 through July 31, 2003‘. any certified F!re
Fighter) Prevention/Investigation Officer | may become certified at NFPA Fire

(E) Entry Level Fire Fighter shall mean an individual trained to the Inspeg_t_or . . )
requirements of Section 2-1 Student Prerequisites, NFPA Standard No. (i) November 1, 2000, anyone certified as an Oregon Fire
1403, Edition of 1997, entitled “Live Fire Training Evolutions” and the Prevention Officer Il will be certified as an NFPA Fire Inspector II. .
applicable safety requirements adopted by OR-OSHA. An individual (iv) Noyember 1_,.2000, anyone cer_tlfled as an Oregon Fire Prevention
trained to this level and certified so by the agency head is qualified to perOfficer Il will be certified as an NFPA Fire Inspector lIl. -~ ]
form live-fire training exercises and to perform on the emergency scene (V) An individual who has been working toward certification using
under close supervision. An Entry Level Fire Fighter should be encouraged-ire Prevention/Investigation Officer (SFM-P-7 10/88) may complete cer-
to Comp|ete Fire F|ghte|’ | training within one year. tification based on that standard until July 31, 2003.

(F) All applicants for certification as a Fire Fighter | shall complete (B) All applicants for certification as a Fire Inspector shall success-
either the Task Performance Evaluation or a Department of Public Safetyfully complete a Department of Public Safety Standards and Training
Standards and Training approved Task Book. approved Task Book.

(b) The provisions of the NFPA Standard No. 1002, Edition of 1998, (C) All applicants for certification as a Fire Inspector shall pass a writ-
entitted “Fire Department Vehicle Driver/Operator Professional ten certification exam administered by the Department of Public Safety
Qualifications,” are adopted subject to the following definitions and modi- Standards and Training. The applicant shall have completed all required
fications hereinafter stated: training before taking this exam.
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(D) All applicants for certification as a Plan Examiner shall success- 1-4.24 Add "...or as defined by the authority having jurisdiction” ]
fully complete a Department of Public Safety Standards and Training (i) Under 6-1 General Requirements, delete the statement, “In addi-
approved Task Book. tion, the person shall meet the requirements for Public Fire and Life Safety

(E) All applicants for certification as a Plan Examiner shall success- Educator | prior to being certified as a Juvenile Firesetter Intervention
fully compete a written certification exam administered by the DepartmentSpecialist I.”

of Public Safety Standards and Training. The applicant shall have complet-  (iii) Bridging will be available for 12 months after adoption of the
ed all required training before taking this exam. standard . To bridge to Juvenile Firesetter Intervention Specialist I, a per-
(F) Tentative interim amendment 98-1(NFPA 1031). son will be eligible to take an 8-hour update class if s/he documents all of

(G) Task books shall be monitored by a Field Training Officer the following: o
approved by the Department of Public Safety Standards and Training. The BZZIZ??;]?;(I)“JIZ?; (f;'.:i_ O orms three fimes
Field Training Officer should be certified at or above the level being mon- « Five years experience ingﬁre service or a related field
itored and have at least 5 years inspection experience. Exception: Any « Attendance in the current Juvenile Firesetter Intervention class or show participation
Deputy State Fire Marshal (not Entry) with 5 years experience as a deputy in :Cviriuvenile Firesetter Network by having the application signed off by the local
in inspections will be approved as a Field Training Officer for Fire network. ) L )
Inspector | until July 31, 2003. The Department of Public Safety StandardsF. (B) A'task book shall be completed prior to certification as a Public
and Training may approve other Field Training Officers with equivalent ' e and Life Safety Educator |, Il or lll. L .
training, education and experience as determined by designateq (C)‘A task_ book shall be completed prior to certification as a Public
Department of Public Safety Standards and Training Staff. nformation Officer. ) I .
(e) The provisions of the NFPA Standard No. 1033, Edition of 1998, (D) A task book shall be completed prior to certification as a Juvenile

: “ ; fren : : " Firesetter Intervention Specialist | and 1.
entitled “Professional Qualifications for Fire Investigator” are adopted sub- L .
ject to the following definitions and modifications: (g) The provisions of the NFPA Standard No. 1041, Edition of 1996,

(A) Transition Phase: entitled Standard for Fire Service Instructor Professional Qualifications, are
(i) Beginning November 1, 2000, all new certifications will be based adopted EUbJeCt to the following def_|n|t’|’ons and modifications: .
on NEPA 1033 (A) “Fundamentals of Instruction” shall mean a 16-hour instructor
(ii) November 1, 2000, through July 31, 2003, any certified Fire training course for those instructors used for in-house training. This course
Prevention/Investigation Officer | may become certified at NFPA Fire includes a task book. This course does not lead to certification.
Investigator. _ (B) Successfully com‘p‘Iete_ an approved task book for each level of
(i) November 1, 2000, anyone certified as an Oregon Fire Firé Service Instructor certification. . _—
Investigator I will be certified as an NFPA Fire Investigator and will con- (i) This requirement is effective for any application for certification

tinue to be recognized as an Oregon Fire Investigator Il. No new Oregorfifter January 4, 2002. .
Fire Investigator Il certificates will be issued after July 31, 2003. (h) The provisions of the NFPA Standard No. 1021, Edition of 1997,

(iv) November 1, 2000, anyone certified as an Oregon Fire entitled “Standards for Fire Officer Professional Qualifications,” are adopt-

Investigator IIl will be certified as an NFPA Fire Investigator and will con- €0 Subject to the following definitions and modifications:

tinue to be recognized as an Oregon Fire Investigator Ill. No new Oregon . . (A) 2-1 General. For certification at the Fire Officer Level I, the can-
Fire Investigator IIl certificates will be issued after July 31, 2003. didate shall be certified at Fire Fighter I, as defined by the Department of

(v) An individual who has been working toward certification using Public Safety Standards and Training, and meet the job performance
Fire Prevention/Investigation Officer (SFM-P-7 10/88) may complete cer- "équirements defined in Sections 2-2 through 2-7 of this standard.
tification based on that standard until July 31, 2003. (i) 2-1.1 General Co-requisite Knowledge: the organizational struc-

(B) All applicants for certification as a Fire Investigator shall suc- tyre of the department,_ departmental operating procedures for adm|n|_stra-
cessfully complete a Department of Public Safety Standards and Trainingion, €mergency operations, and safety; departmental budget process; infor-
approved Task Book. mation management and record k(_eeplng; the flrg prevention arjd building

(C) All applicants for certification as a Fire Investigator shall pass a Safety codes and ordinances applicable to the jurisdiction; incident man-
written certification exam administered by the Department of Public Safety@dement system; socioeconomic and political factors that impact the fire
Standards and Training. The applicant shall have completed all requiregervice; cultural diversity; methods used by supervisors to obtain coopera-
training before taking this exam. Exception: Anyone holding a valid 1AAI tion within a group of subordinates; the rights of management and mem-
Fire Investigator Certification may take the written certification exam and Pers; agreements in force between the organization and members; policies
become certified after passing the written exam. and pr(_)cedures regarding the operation of the department as they involve

(D) Task books shall be monitored by a Field Training Officer SUpervisors and members. ) - )
approved by the Department of Public Safety Standards and Training. The (i) 2-1.2 General Prerequisite Skills: the ability to communicate ver-
Field Training Officer should be certified at or above the level being mon- bally and in writing, to write reports, and to operate in the incident man-
itored and have at least 5 years fire investigation experience. Exception@dement system. These skills may be documented through the following
Any Deputy State Fire Marshal (not Entry) with 5 years experience as acourse work: Advanced Writing (such as WR121 or equivalent); Advanced
deputy in fire investigation will be approved as a Field Training Officer for SPeech (such as SP111 or equivalent); Technical Writing (such as WR227
Fire Investigator until July 31, 2003. The Department of Public Safety OF equivalent); Math (such as MTH 052 or equivalent); Physical Science
Standards and Training may approve other Field Training Officers with (Such as PH201 or equivalent). The following are recognized courses for
equivalent training, education and experience as determined by designate@pPrtions of the training requirements 2-2 through 2-7: Fire Fighter Law;
Department of Public Safety Standards and Training Staff. Managing Fire Personnel currently #39-13; Increasing Personal

(f) The provisions of the NFPA Standard No. 1035, Edition of 2000, Effectiveness & Increasing Team Effectiveness or 3 or more credit college
entited “Professional Qualifications for Public Fire and Life Safety level course in principles of supervision or NFA Leadership I, II, and Ill;
Educator” are adopted subject to the following definitions and modifica- Fire Fighter Safety and Survival for Company Officers currently #61-01;
tions: MCTO-P, D & T; Instructor | or equivalent.

(A) Chapter 6 (Six) “Juvenile Firesetter Intervention Specialist I and (i) Successfully complete an approved task book for Fire Officer 1.

Chapter 7 (Seven) “Juvenile Firesetter Intervention Specialist II”, Oregon-  (B) 3-1 General. For certification as Fire Officer Level I, the candi-
amended, shall be adopted with the following changes: date shall be certified as Fire Officer | and Fire Instructor |, as defined by

(i) Change the following definitions: the Department of Public Safety Standards and Training, and meet the job

1-4.4 Change the definition of “Assessment” to read: “A structured process by which performance requirements defined in Section 3-2 through 3-7 of this stan-
relevant information is gathered for the purpose of determining specific child or fam- dard.

ily intervention needs conducted by a mental health professional.” . c . i . . .
1-4.11 Change the title and definition of “Fire Screener” to “Fire Screening” to read (I) 3-2.3 Existing Curricula: Public Education, Relations, and

“The process by which we conduct an interview with a firesetter and his or her fam- Information; College Fire Codes and Ordinances; or National Fire
ily using state approved forms and guidelines. Based on recommended practice, the Academy Fire Inspection Principles; or International Fire Codes Institute

process may determine the need for referral for counseling and/or implementation of Uniform Eire Code Certificate: Fire Detection Systems & Alarms: College
educational intervention strategies to mitigate effects of firesetting behavior.” ’ !

1-4.14 Include “insurance” in list of agencies. or State Major Emergency Strategy and Tactics; or N_ational Fire Academy
1-4.15 Change the definition to read: “...that may include screening, education and Command and Control of Fire Department Operations at Multi-Alarm
referral for assessment for counseling, medical services...” Incidents; or National Fire Academy Command and Control of Fire

1-4.16 Change “person” to “youth” and change age from 21 to 18. . i . .
1-4.17 Add *...using state-approved prepared forms and guidelines...” Department Operations at Target Hazards; or National Fire Academy

1-4.22 Add “...or by authority having jurisdiction.” Hazardous Materials Incident Management; Incident Safety Officer;
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Department of Public Safety Standards and Training Fire Instructor II; or (i) Curriculum must be certified by DPSST to meet NFPA 1006.

Department of Public Safety Standards and Training Instructor (i) An instructor delivering training under a department’'s accredita-
Development Course; National Fire Academy Initial Fire Investigation; or tion agreement must be a certified technician in that specialty rescue area.
National Fire Academy Arson Detection for Fire Responders; or College (D) Task Books

Fire Investigation Course; or National Fire Academy Fire Cause (i) Atask book must be completed for each of the six specialty rescue
Determination for Company Officers; or Fire Investigation #35-10; areas applied for.

Washington Oregon Interface/National Wildfire Coordinating Group (i) Only a certified technician in that specialty rescue area can sign

(WOI-NWCG) -- S-205 (Wildland); College Strategy and Tactics; or off the Task Book.

National Fire Academy Managing Company Tactical Operations -- Tactics (iii) The requirements in Chapters 2 and 3 need to be met only one

and Decision Making; or National Fire Academy Incident Command time for all six specialty rescue areas.

System; or National Fire Academy Fire Command Operations. (3) Task performance evaluations, where prescribed, shall be required
(i) Successfully complete an approved task book for Fire Officer Il. prior to certification. Such examinations shall be conducted in the follow-
(C) 4-1 General. For certification at the Fire Officer Ill/Administrator ing manner:

Level, the candidate shall be certified as Fire Officer Il as defined by the (a) Task performance competency shall be evaluated by three people

Department of Public Safety Standards and Training, and meet the job pefominated by the employing fire department's Chief Officer for approval

formance requirements defined in Sections 4-2 through 4-7 of this standard?y the Department or its designated representative.

or, for certification at the Fire Protection Administrator Level, the candidate (b) The employing department's equipment and operational proce-

shall be certified as either Fire Officer II, Fire Prevention Officer IIl, Public dures shall be used in accomplishing the task performance to be tested.

Education Officer Ill, Instructor IV, or Fire Investigator Il as defined by (c) Specific minimum testing procedures, as provided by the

the Department of Public Safety Standards and Training, and meet the joPepartment, shall be used for administration of the evaluation.

performance requirements defined in Sections 4-2 through 4-7 of this stan-  (d) The training officer for an accredited fire department training pro-

dard. gram must notify the Department or its designated representative prior to
(i) 4-1.3 Existing Curricula -- Basic Institute Classes which would Performing a Task Performance Evaluation. )

meet Fire Protection Administrator Course Requirements: Inspection and _  (€) At the request of the fire chief, a representative of the Department

investigation (new); Emergency Service Delivery (new); Principles of Fire will be de5|_gnated to monitor the tas_k _performance_ evaluation fc_)r person-

Protection Management; Personnel Management; Organization for Fird'el from a fire department whose training program is not accredited.

Protection; Legal Aspects; Fiscal Management; _ (4) The following are recommendations for skills maintenance train-
(D) 5-1 General. For certification at the Fire Officer IV/Executive Ing: " . .

Level, the candidate shall be certified as Fire Officer Ill as defined by the (@) Certified fire personnel should annually complete the following

Department of Public Safety Standards and Training, and meet the job pelpre_scnbed hours o_f_ accredited edu_catlon anc_i/or training in the area in

formance requirements defined in Sections 5-2 through 5-7 of this standardf"h'ChF.theg’. ire clertgleDdl and p;gfi?rml?g as a primary duty:

or, for Certifipation at'the Fire Pro'tection Executive I'_evel, th.e.candidate F:lr'(ee Flighttzrr Il?r,l\irptglr\t/ellir; Fight(()elrj,rSP)LlJ?r?;;er Operator, Aerial Operator,

shqll be certified as either Fire Offlc'er Il Fire Protection Admlnls'tr:';\tor as Tiller Operator, Aircraft Rescue and Firefighting Apparatus Operator,

defined by the Department of Public Safety Standards and Training, and Wildland Fire Apparatus Operator and Mobile Water Supply Apparatus

meet the job performance requirements defined in Sections 5-2 through 5- Operator — 60 hours/year

7 of this standard. Instructor personnel — 4 hours of accredited training per year or eight
(i) 5-1.2 General Co-requisite Skill: the ability to effectively apply hours per year of successful teaching _
prerequisite knowledge. All other levels(including Hazardous Materials Operations Level) — 12

- L . _ . . hours/year
(i) 5-1.3 Bxisting Curricula -- Advanced Institute Classes which (b) An individual certified and performing duties in more than one

would meet Fire Protection Executive Course Requirements: Master rea need only have training hours equal to the single highest requirement
Planning; Advanced Legal Aspects; Advanced Fiscal Management; LocaP Stat, Auth.:)C/)RS 181.640 9 q gie hig q '

Government and Community Politics; Organizational Psychology; Stats. Implemented: ORS 181.640
Management Information Systems; Labor Management Relations. Hist.: BPSST 22-2002, f. & cert. ef. 11-18-02
(i) Hazardous Materials Responder (DPSST-P-12 1/96).
(i) Fire Ground Leader, (DPSST, 2001) 259-009-0063

(A) This is a standard that is Oregon-specific. Credit for Experience

(B) An applicant applying for Fire Ground Leader shall first be certi- (1) A fire service professional with three years experience in a fire
fied as an NFPA Fire Fighter 1| department may apply to be evaluated for certification based upon experi-

ence and accumulated knowledge.

(2) Afire service professional may petition for credit for prior learn-
ing. The individual shall describe in writing all experience and training per-
tinent to the standard being challenged. The material presented shall be
. - reviewed by a panel of three fire service professionals, appointed by the

(iv) Water Supplies ) Department or designated staff. The fire service professionals shall deter-

(v) Strategy and Tactics |, II, and |l mine what credit, if any shall be granted to the individual.

(vi) Incident Command System (3) Applicants may take a competency examination, if available.

(vii) Fire Investigation o Applicants who fail examinations for any specific requirement may not be

(D) A task book shall be completed before certification is awarded. re-examined for a period of sixty days. Applicants who fail examinations
The task book has been made a part of the Fire Officer 1 Task Book.  for specific requirements may, after a sixty day interim period, apply to the

(k) Wildland Interface Fire Fighter, Wildland Interface Engine pepartment to be re-examined by written or oral examination. Oral exami-
Boss/Company Officer, Wildland Strike Team leader, Wildland nations shall be conducted by a representative of the Department.
Division/Group Supervisor (DPSST-P-20 2/99). (4) The Department may enter into a learning contract with a fire

() Maritime Fire Service Operator Standards Professional service professional for any standards that are needed. Upon successful
Qualifications (October, 1999) and completion of an approved task book. completion of the contract the individual shall be granted credit for the job

(m) Certification guide for Wildland Fire Investigator (August, 1999). performance requirements. The contract shall be in writing and signed by

(n) The provisions of the NFPA Standard No. 1006, Edition of 2000, the Director or designated representative and the individual seeking credit.
entitled, “Professional Qualifications for Rescue Technician” are adoptedThe contract shall include a course of study, an evaluation process and a

(C) An applicant would need to document training in nine areas:
(i) Fire Resistive Building Construction

(i) Ordinary Building Construction

(iii) Incident Safety Officer or Fire Fighter Safety

subject to the following modifications: completion date.

(A) The Authority Having Jurisdiction shall mean the local or region- (5) The Department or its designated representative shall notify the
al fire department. applicant of the results of the evaluation within sixty (60) days.

(B) Historical Recognition: ~ (6) The Department or its designated representative may grant certifi-

(i) Application shall be submitted with the Fire Chief or designee’s cation to the applicant when the evaluation indicates the applicant's expe-
signature attesting to the skill level and training of the applicant. rience and knowledge exceed the minimum established standards. (Note:

(ii) The application to use historical recognition shall be submitted to S€€ as‘lg?AoutﬁRoggglgoegéoozo)
DPSST on or before March 31, 2003. Stats. Implemented: ORS 181.660

(C) Instructors Hist.: BPSST 22-2002, f. & cert. ef. 11-18-02
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259-009-0067 (d) Initiation of Proceedings: The Department shall determine if the

Lapsed Certification reason for revocation or denial and supporting factual data meet the statu-
(1) All levels of certification of any fire service professional shall be tory and administrative rule requirements.

considered lapsed if the individual has not been employed as such for a  (e) Contested Case Notice: The Department shall cause to be prepared

period of twelve (12) consecutive months or more. a “Contested Case Notice” in accordance with OAR 137-003-0001 of the
(2) Upon reemployment as a fire service professional the personAttorney General's Model Rules of Procedure adopted under OAR 259-

whose certification has lapsed may apply for certification in the manner005-0015. The Department shall have a copy of the notice served on the fire

provided in ORS 181.610 to 181.690. service professional.
Stat. Auth. ORS 181.652, ORS 181.653 & ORS 181.667 () Response Time: A party who has been served with the “Contested
Stats. Implemented: ORS 181.652, ORS 181.653 & ORS 181.667 P e . . . . e K
Hist.: BPSST 22-2002, f. & cert, ef. 11-18-02 Case Notice” notifying the fire service professional that his/her cemﬂc_qnon
shall be denied or revoked, shall have 20 days from the date of mailing or
259-009-0070 personal service of the notice in which to file with the Department a writ-
Denial/Revocation ten request for a hearing.
(1) 1t is the policy of the Board to set the standards, and of the (9) Default Order: In the absence of a timely request for a hearing, the
Department to uphold them, in such a way to insure the highest levels offontested Case Notice will become a final order revoking or denying cer-
professionalism and discipline. tification pursuant to OAR 137-003-0075(5).

(a) These standards shall be upheld at all times unless there is a spe- (h) Hearing Request: When a request for a hearing is received in a
cific finding of substantial and compelling reason that demonstrates thatimely manner, the Department shall refer the matter to the Hearings
neither the safety of the public or respect of the profession will be compro-Officer Panel in accordance with OAR 137-003-0515.

mised by a waiver. (i) Findings of Fact, Conclusions of Law and Proposed Final Order.
(A) In the event that a waiver of denial or revocation is granted the The presiding officer of the Hearings Officer Panel shall prepare Findings

decision shall be made in writing. of Fact, Conclusions of Law and Proposed Final Order and serve a copy on
(2) Grounds for Denying or Revoking Certification of a Fire Service the Department and on each party.

Professional: (i) Exceptions and Arguments to the Findings of Fact, Conclusions of

(a) The Department may deny or revoke the certification of any fire Law and Proposed Final Order. A party shall have 14 days from date of
service professional or instructor, after written notice, and a hearing ifservice of the Findings of Fact, Conclusions of Law, and Proposed Final

requested, based upon a finding that: Order to file specific written exceptions and arguments with the
(A) The fire service professional or instructor falsified any informa- Department.
tion submitted on the application for certification or on any documents (A) The Department may extend the time within which the exceptions
submitted to the Board or Department; and arguments shall be filed upon a showing of good cause.
(B) The fire service professional has been discharged for cause from (B) When the exceptions and arguments are filed, the party making
employment as a fire service professional. the exceptions and arguments shall serve a copy on all parties of record in

(C) For purposes of this rule, “discharged for cause”, means anthe case and provide the Department with proof of service. A failure to
employer initiated termination of employment for any of the following rea- serve copies and provide proof of service will invalidate the filing of excep-
sons: tions and arguments as being untimely, and the Department may disregard

(i) Gross Negligence: means where the fire service professional’s acthe filing in making a final determination of the case.
or failure to act creates a danger or risk to persons, property, or to the effi- Stat. Auth.: ORS 181.640, ORS 181.661, ORS 181.662, ORS 181.664 & 183.341
cient operation of the department, recognizable as a gross deviation from  Stats. Implemented: ORS 181.640, ORS 181.661, ORS 181.662 & ORS 181.664

) . ) Hist.: BPSST 22-2002, . & cert. ef. 11-18-02
the standard of care that a reasonable fire service professional would
0bsery_e ina simi!ar (;ircumstance; ‘ _ ‘ 259-009-0072

(if) Insubordination: means a refusal by a fire service professional to epartment Representative at Contested Case Hearing

comply with a rule or order where the rule or order was reasonably relate (1) Subject to approval of the Attorney General, an officer or employ-

tohthe %rdﬁrly, effl_(:lent, ?r sgfe ?per.sfltlonl of the fllre §ar1]fert‘y ag?ency %ndee of the Department is authorized to appear on behalf of the Department
where the fire service professional’s refusal to comply with the rule or order;, 5 contested case hearings conducted by the Department or Board.

consti_t_L_nes a substantial breach of _that person"s duties;_o_r . (2) The Department representative may not make legal argument on
(i) Incompetence or Gross Misconduct: in determining what consti- behalf of the Board or Department.

tutes “incompetence or gross misconduct,” sources the Department may (a) “Legal argument” includes arguments on:

take into account include but are not limited to practices generally followed (A) The jurisdiction of the Department to hea;r the contested case:
in the profession, current teaching at fire safety training facilities, and tech- (B) The constitutionality of a statute or rule or the application of’ a
nical reports and literature relevant to the fields of fire. constitutional requirement to the Department; and

e o e e e . (©) The aplcaton o cour precedent 0 e facts of he pariclr
Y P ’ contested case hearing.

certificates the Department has issued to that person. (b) “Legal argument” does not include presentation of evidence,

(4) Revocation and Denial Procedure. L R - .
(a) Agency Request: When the hiring authority having employed theexamlnatlon and cross-examination of witnesses or presentation of factual
gency eq : 9 y g employ darguments or arguments on:

fire service professional requests that the person’s certification be revoke (A) The application to the facts to the statutes or rules directly appli-
or denied, it shall submit in writing to the Department the reason for the - applice . Y app
cable to the issues in the contested case;

requested revocation or denial and all factual information supporting the (B) Comparison of prior actions of the Department in handling simi-

request. lar situations;
DPSST Initi R : ipt of f | inf i " i i i
(b) DPSST Initiated Request: Upon receipt of factual information (C) The literal meaning of the statutes or rules directly applicable to

from any source, and pursuant to ORS 181.662, the Department ma¥h . in th tested - and
request that the person’s certification be revoked or denied. e |ss|;e_snl1n 3 con .E.Sl.e cfase_, dan th ; ¢ d
(A) If the Department makes a recommendation that a person’s certi- (D) The admissibility of evidence or the correctness of procedures

fication be revoked or denied the request must be presented to the BoarB,eing followed. )
through the Fire Policy Committee, for review. (3) When the Department officer or employee represents the Board or

(c) Department Staff Review: The Department shall review the Departm_ent, ?he pr_esid_ing officer shall advise each representative of the
request and the supporting factual information to determine if the requesf@nner in Wh.'Ch objections may be made and matters preserved f_or appeal.
for revocation or denial meets statutory and administrative rule require->Uch advice is of a procedural nature and does not change applicable law
ments. If the reason for the request does not meet the statutory and admifi? Waiver or the duty to make timely objection. Where such objections
istrative rule requirements for revocation or denial the Department shall sd"volve legal argument, the presiding officer shall provide reasonable
notify the requestor. If the reason for the revocation or denial meets statu@PPOrtunity for the Department's officer or employee to consult legal coun-
tory and administrative rule requirements but is not supported by adequat&®! @nd permit such legal counsel to file written legal argument within a rea-
factual information, the Department shall request further information from sonal;{et tl\”:f_%f;%rlggre‘%“gfglg‘; 22? gggrl'glg'%z ORS 161 664 & 183,341
the requesting hiring authority or conduct its own investigation of the mat- St;s, |l:np'|'ememed: ORS 181.640, ORS 181,661, ORS 181,662 & ORS 181,664
ter. Hist.: BPSST 22-2002, f. & cert. ef. 11-18-02
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259-009-0080 (d) Administer the course;
Certification of Instructors (e) Maintain an accurate record of attendance; and

(1) The Department shall certify instructors deemed qualified to teach (f) Maintain all forms required by the Department, forwarding them
in any of the certified training courses. within the stipulated time period.

(2) Instructors will be certified on the basis of minimum qualifica- (8) Once a course is certified, it remains certified for unlimited deliv-

tions as established by the Department in the areas of education, trainingry during that calendar year, unless there is a significant change in course
and experience. It shall be the continuing responsibility of the Departmenicontent, number of hours or instructor(s); or unless it is decertified by the
to see that instructors are assigned only topics which they are qualified t©epartment as provided in section (6) and (10) of this rule. The Department
teach and the instruction is evaluated on a regular basis to insure that excedhall be notified of significant changes.

lence is maintained. (9) All course certification shall expire on December 31 of each year.

(3) Instructors for fire subjects shall have a minimum of three (3) agencies, organizations or individuals shall request recertification to con-
years experience in their respective professions or possess other qualifyingnue a course into a new calendar year.

professional experience. ] o (10) The Department may decertify a course whenever that course is
(4) Review and approval of instructors shall be the responsibility of yeemed inadequate. The course may be recertified by the Department when
the Department. ) o ) satisfactory proof has been presented to the Department that the deficien-
(5) Applications for instructor certification, shall be submitted on an cjeg have been corrected.
Instructor Certification Application (DPSST Form F-9F) and shall be accom- (11) Fire departments may accredit their training programs as provid-
panied by a detailed resume of individual qualifications. _ edin OAR 259-009-0087.
(6) If certification is denied, the requesting agency shall be notified in Stat. Auth.: ORS 181.640 & ORS 181.650
writing and advised of the reasons for denial. Stats. Implemented: ORS 181.640 & ORS 181.650
(7) Instructor certification is not required for teaching assignments in Hist.: BPSST 22-2002, f. & cert. ef. 11-18-02

non-Department certified courses.

(8) Review of instructor certification may be initiated upon the
request of an agency head, staff, or other reliable source.

(9) Instructor certification shall be valid for the term of the associat-

259-009-0087
Accreditation of Fire Department Training Programs

(1) The Department may accredit fire department training programs
which meet the following requirements:

ed course. o . o
Stat. Auth.: ORS 181.640 & ORS 181.650 (a) The program shall be under the direction of a designated training
Stats. Implemented: ORS 181.640 & ORS 181.650 officer.

Hist.: BPSST 22-2002, 1. & cert. ef. 11-18-02 (b) Qualified instructors shall be provided to teach the various sub-

ANo. jects.
259-009-0085 (c) The organizational structure of the program shall be submitted to

Certification of Courses and Classes . h . p
(1) The Department shall certify courses, and classes deemed adequa%e Department along with course outlines of subject content, instructor

to effectively teach one or more approved public safety subject(s) to ﬁrequalifications, and the appropriate application form for accreditation. A
service personnel and/or emergency medical dispatchers plan shall be included which explains how the required training hours will

(2) Certification shall be based on the evaluation of course curriculumP® prczjvuglrehd. ining officer shall schedule and mak bl "
or subjects for instruction, instructor qualifications, facilities for instruc- (d) The training officer shall schedule and make available annually to

tion, and method of instruction. The Department may cause inspections tdi'® Service personnel the following minimum hours of acceptable educa-

be made pursuant to ORS 181.640 (2). tion a[)r:gé?gLELaEiTng(:)uRs PER YEAR

(3) Facilities and equipment used for certified training shall be acces- Fire Fighting Personnel — 60 Hours
sible to all interested and qualified individuals. All Other Disciplines — 12 Hours

(4) The Department shall certify courses at two levels: Content and (e) At the conclusion or as a part of the accredited training, the train-
Topical. ing officer shall require appropriate written examination and/or task per-

(a) Courses certified at the content level require a student demonstraformance examination in accordance with standards and procedures adopt-
tion of acquired knowledge, skill, or ability. Agencies, organizations, or ed by the Department.
individuals requesting course certification at the content level shall submit (f) Fire Service Personnel training records shall be maintained by the
an Application for Certification of Course (DPSST Form F-20), accompa- employing department for at least five years on the progress and amount of
nied by clearly-defined performance objectives, test questions and/or evalnstruction completed by all fire service personnel in the fire department.
uation criteria, and evidence of instructor certification as provided in OAR (9) The fire department shall possess at least one triple combination
259-009-0080. Applications received later than thirty (30) calendar dayspymper that conforms to the minimum standards for automotive fire appa-
prior to the start of the course, shall not be certified at the content level. atus as outlined in the National Fire Protection Association (NFPA)

(b) Courses certified at the topical level are informational in nature. Pamphlet #1901. Apparatus may be accepted by judgment of the
Agencies, organizations, or individuals requesting course certification atpepartment when it is of a special fire suppression need, and/or will ade-
the topical level shall submit an Application for Certification of Course quately meet the training needs of the proposed program.

(DPSST Form F-20), accompanied by a detailed course outline and evi-" 1y A written accreditation agreement shall be prepared by the
dence of instructor certification as provided in OAR 259-009-0080. pepartment, defining the specific requirements of accreditation, inciuding
Applicants are encouraged to apply for certification no later than thirty (30) e gpecific training the fire department is accredited to deliver. The agree-
calendar days prior to the start of the course, to ensure adequate adminigien shall be signed by DPSST’s department designee; the Agency head of
trative processing time. Shorter time frames may be allowed for NON-re€CUNhe fire department; City Manager or Chairman of the Rural Fire Protection
ring, pressing circumstances. . . - . District Board; and the training officer.

(5) The Department shall notlf_y_the_ requester, in writing, of the denial (i) The Agency head shall agree as a part of the accreditation agree-
or the granted level of course certification. If certification is granted, that ment to allow access by Department examiners to the fire department's per-
notification shall be accompanied by Student Rosters. - : L : N 3

(6) Student rosters shall be completed, indicating the actual numbersonnEI training records to verify training received by fire department per

of hours attended by each student. If the course was certified at the contersmpnne.l’ and tp monitor testing processes. . . . .
() The fire department shall conduct a manipulative skills evaluation

level, rosters shall also indicate whether each student passed or failed.f I | dited at a level o task f t least
Rosters shall be returned to the Department within thirty (30) calendar day: all personnef accredited at a level requiring a task periormance at ‘eas
of course completion; otherwise, the Department may decertify the course?Nc eaph year. Reco_rc_|s of such evaluations Sh?” b_e malntal_ned until the

(7) It is the responsibility of the requesting agency, organization, or hext review of the training program for re-accreditation. The fire depart-
individual, to: ment shall provide a process of retraining individuals not able to perform

the tasks.

a) Oversee the preparation of curriculum and to insure its compliance )
with t(hg re\(/quirementspofghe Dltepartn:Jer:t'u . insuret Pl (2) The Agency head, on behalf of the fire department, shall have the

(b) Obtain a facility and instructor(s) to be used for the course, and'ght to appeal to the Department any proposed termination of the agree-
insure their compliance with the requirements of the Department; Stat. Ath.: ORS 181.640 & ORS 181650
‘ (c) Develop rules and regulations governing the operation of the facil- Stats. Implemented: ORS 181.640 & ORS 181.650
ity and the conduct of the trainees; Hist.: BPSST 22-2002, . & cert. ef. 11-18-02
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259-009-0090
Training Records

(1) Upon receipt by the Department of a Personnel Action Form
(DPSST Form PAF-1), properly identifying a fire service professional, the
Department shall initiate a file for that individual and record completion of
approved training, as well as other personnel information, if properly doc-
umented.

(2) Upon display of proper identification, an agency head, or author-

735-010-0045
Other Department Records and Their Fees

(1) Other records available and the fees for the records are:

(a) Driving Under the Influence of Intoxicants Convictions and
Alcohol Diversion Enrollment List (DUIl and Diversion Lists) — A list of
persons who have been convicted of driving under the influence of intoxi-
cants or have enrolled in an alcohol diversion program. The list includes the
name, address if known, date of birth, arrest date, conviction or enroliment

ized representative, may review their employee’s file as maintained by thedate, the court type and location and the zip code, if available. The list is

Department. Proper identification shall also be required of individuals
interested in reviewing their own file.

available weekly at a fee of $7.50 per list.
(b) Duplicate Photo Image — A copy of a duplicate image of a driv-

(3) If an agency or employee requests a copy of their training recorder license or identification card photograph is available exclusively to law

the request must be made in writing.
(4) Review and/or release of non-public information under Oregon
law to other than the individual whose file is the subject of the information

enforcement officials at a fee of $6.50 per photograph.
(c) MCO Copies — Copies of manufacturer’s certificates of origin
(MCO) for manufactured structures are available. These are copies of the

request or to the employing public or private fire safety agency shall on|yMCO_s for all manufactured structures that have been recently titled and are
be permitted by the Department upon advisement by the Attorney GeneraRrovided weekly at a fee of $1 per page, plus postage.

by court order, or with a signed consent from the individual whose file is

the subject of the information request.
Stat. Auth.: ORS 181.640
Stats. Implemented: ORS 181.640
Hist.: BPSST 22-2002, f. & cert. ef. 11-18-02

259-009-0100
Miscellaneous Activities of the Board or Department

(1) The Board or Department may make or encourage studies of an
aspect of fire administration, including the stimulation of research by pub-

lic and private agencies which shall be designed to improve the Fire

Protection System.

(2) The Board or Department may cooperate and consult with coun-

(d) Hearing Tapes — Upon request, a copy of the tape recording of a
hearing will be provided to qualified requestors. The request must be in
writing and accompanied by a fee of $6 per tape.

(2) Personal information shall not be included in any motor vehicle
record requested unless the requester qualifies to receive such information
under ORS 802.175 to 802.179 and OAR 735-010-0200 to 735-010-0230.

(3) Requests for information where a fee is not specified in rule or law

hall be charged actual cost only, using the criteria set forth in OAR 735-

10-0000.
Stat. Auth.: ORS 184.616, ORS 184.619, ORS 192.440, ORS 802.179, ORS 802.183, ORS
802.220 & ORS 802.230.
Stats. Implemented: ORS 802.177, ORS 802.179, ORS 802.200, ORS 802.220 & ORS
802.230
Hist.: DMV 16-1998, f. 12-17-98, cert. ef. 1-1-99; DMV 21-2002, f. & cert. ef. 11-18-02

ties, municipalities, agencies of this State, other governmental agencies,
and with universities, colleges, community colleges, and other institutions735-090-0000
concerning the development of fire safety training schools and programs opefinitions

courses of instruction.

(3) The Board or Department may cooperate and consult with official
bodies or individuals charged by law with the responsibility for fire selec-
tion and training standards in other states.

(4) The Board or Department may periodically publish or recommend
that other governmental agencies publish curricula, manuals, lesson plan

As used in OAR 735-090-0000 through 735-090-0120, unless the
context requires otherwise:

(1) “Agency” means Driver and Motor Vehicle Services Division
(DMV) of the Oregon Department of Transportation.

(2) “Hearings Program” means and is a section of the Hearing Officer
Panel that performs services under contract for DMV and includes the

brochures, newsletters, and other materials to aid departments in achievingearings Case Management Unit.

the objectives of the Act.

(5) The Department may direct, operate, or sponsor training schools

(3) “Error of the Department,” as used in ORS 813.440(1)(c), means:
(a) An act or omission of the agency, which by its occurrence, pre-

and set reasonable rules and regulations for the operation and use hyented the petitioning party from being present at a recorded or reported

trainees.
Stat. Auth.: ORS 181.640
Stats. Implemented: ORS 181.640
Hist.: BPSST 22-2002, f. & cert. ef. 11-18-02

Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Adm. Order No.: DMV 21-2002

Filed with Sec. of State11-18-2002

Certified to be Effective: 11-18-02

Notice Publication Date:9-1-02

Rules Amended:735-010-0045, 735-090-0000, 735-090-0020, 735-
090-0040, 735-090-0110

Rules Repealed735-090-0010, 735-090-0030, 735-090-0050, 735-

hearing that determines the validity of a suspension of driving privileges;
or

(b) An act or omission of the agency in subpoenaing a witness, includ-
ing a police officer, to a recorded or reported hearing that determines the
validity of a suspension of driving privileges and where the witness’ pres-
ence at the reported or recorded hearing is required in order for the agency
to establish the required elements under ORS 813.410(5); or

(c) An act or omission of the agency in subpoenaing a necessary wit-
ness where:

(A) The agency receives the petitioning party’s request to subpoena a
necessary witness more than 72 hours prior to the time and date that a
recorded or reported hearing that determines the validity of a suspension of
driving privileges is scheduled; and

(B) The act or omission, by its occurrence, prevented the necessary
witness from being present at the hearing; or

(d) An act or omission of the agency that prevents a recorded or

090-0060, 735-090-0070, 735-090-0080, 735-090-0090, 735-090!eported hearing that determines the validity of a suspension of driving

0100
Subject: Chapter 849, Oregon Law 1999 created the Hearing Offi-

cer Panel and made some agencies, including the Department %farty
Transportation, subject to model rules of procedure for contested

privileges from being conducted.

(4) “Other just cause” as used in ORS 813.440(1)(f) means:

(a) Circumstances beyond the reasonable control of the petitioning
and beyond the ability of a reasonable person to foresee, which:

(A) Prevented the petitioning party from filing of a timely request for

cases adopted by the Department of Justice. Many of the provisiong hearing as set forth in ORS 813.410(3); or

of the implied consent contested case hearing procedures were nul-

(B) Prevented the petitioning party from requesting the agency to sub-

lified by that action. The affected rules are repealed and amended tpoena a necessary witness more than 72 hours prior to the time and date that

delete the provisions that were nullified. Rules specific to DMV sub-
stantive authority under the Implied Consent Law remain. Also, OAR
735-090-0000 is amended to clarify definitions and OAR 735-010-
0045 is amended to add the fee for a copy of an implied consent he
tape. The fee is currently specified in OAR 735-090-0070, which is
being repealed.

Rules Coordinator: Brenda Trump—(503) 945-5278
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a recorded or reported hearing that determines the validity of a suspension
of driving privileges is scheduled; or

(C) Prevented the petitioning party from being present at a recorded
or reported hearing that determines the validity of a suspension of driving

%Fivileges.

(b) Circumstances where a petitioning party moves for a continuance
of a hearing or a request that a necessary witness be subpoenaed to a hear-
ing and, due to circumstances beyond the control of the petitioning party:
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(A) The necessary witness does not appear at the hearing because thenducted within 30 days following the arrest pursuant to ORS 813.132 or
necessary witness was unknown to the petitioning party prior to a recorde®13.410, but are admissible in a hearing authorized under ORS 813.440.
or reported hearing that determines the validity of a suspension of driving (3) The original and a copy of the Implied Consent Blood Test Failure
privileges; or Report, Form 735-0055, sent by police agencies, shall be received by the

(B) The necessary witness does not appear at the hearing and couldearings Case Management Unit by 5:00 p.m. of the 45th day following
not be served with a subpoena at least 72 hours prior to a recorded or repodsrest. If form 735-0055 is not received within 45 days following the date
ed hearing that determines the validity of a suspension of driving privileges.of arrest, no license suspension action will be taken by DMV.

(c) Circumstances beyond the control of the agency that prevented a [ED. NOTE: Forms & Publications referenced are available from the agency.]

. -+ . - Stat. Auth.: ORS 183.341, ORS 184.616, ORS 813.410 & ORS 813.440
hearing officer from conducting a recorded or reported hearing that deter- Stats. Implemented: ORS 813.131, ORS 813.132, ORS 813.410, ORS 813.440

mines the validity of a suspension of driving privileges. Hist: MV 5-1984, f. 6-29-84, ef. 7-1-84; MV 10-1985, f. 9-19-85, ef. 9-20-85;
(5) “Necessary witness” means a witness whose testimony is essential Administrative Renumbering 3-1988, Renumbered from 735-021-0120; MV 2-1991, f. &
: Y A cert. ef. 3-18-91; MV 15-1993, f. 10-22-93, cert. ef. 11-4-93; DMV 3-1996, f. & cert. ef. 7-
to support a material fact or position of the‘petmonmg party. T_he fact or 26-96; DMV 7-1997, f. & cert. ef. 9-18-97; DMV 21-2002, f. & cert. ef. 11-18-02
position to be supported by the necessary witness must be within the scope

of an implied consent hearing as set forth in ORS 813.410(5). 735-090-0110
(6) “Petitioner” means the person whose driving privileges may be .ot cause Petitions

suspend?d. N . - . . Persons wishing to have the agency consider, under ORS 813.440,
(7) “Petitioning Party” means the petitioner or the petitioner's attor- hejr grounds for not filing a timely hearing request or for not attending a

. . . . . hearing shall include the following in their petition:
(8) “Received by the Hearings Case Management Unit” means: (1) The information specified in OAR 735-090-0020(1):

(@ Per_sonally delivgred to 1905 Lana Ave. NE, Salem, OR; (2) The date and DMV case number of the defaulted hearing, when
(b) Delivered by mail to 1905 Lana Ave. NE, Salem, OR 97314, or applicable; and

(c) Transmitted by facsimile machine to telephone number (503) 945- (3) A statement of the circumstances relied upon for just cause and an

5521 and received by the Hearings Case Management Unit. : ; ; : :
Stat. Auth.. ORS 183 341, ORS 184.616, ORS 813.410 & ORS 813.440 explanation of how those circumstances caused the failure to file a timely

ney.

Stats. Implemented: ORS 813.410 & ORS 813.440 hearing request or to appear at a scheduled hearing; and
Hist.: MV 5-1984, f. 6-29-84, ef. 7-1-84; MV 10-1985, f. 9-19-85, ef. 9-20-85; (4) Any other documentation relied upon.
Administrative Renumbering 3-1988, Renumbered from 735-021-0100; MV 2-1991, f. & Stat. Auth.: ORS 183.341, ORS 184.616, ORS 184.619, ORS 813.410, ORS 813.440
cert. ef. 3-18-91; MV 15-1993, f. 10-22-93, cert. ef. 11-4-93; DMV 7-1997, f. & cert. ef. 9- Stats. Implemented: ORS 813.410
18-97; DMV 21-2002, f. & cert. ef. 11-18-02 Hist.: MV 10-1985, f. 9-19-85, ef. 9-20-85; Administrative Renumbering 3-1988,
Renumbered from 735-021-0165; MV 2-1991, f. & cert. ef. 3-18-91; MV 15-1993, f. 10-22-
735-090-0020 93, cert. ef. 11-4-93; DMV 21-2002, f. & cert. ef. 11-18-02
Hearings Requests eoccccccce
(1) Hearings requests shall be in writing. Request should include:  Adm. Order No.: DMV 22-2002
% Eg:::gﬂg:z I:Lglmna}gg;mailin address; Filed with Sec. of State11-18-2002
P 9 ' Certified to be Effective: 1-1-03

(c) Date of arrest;

(d) Petitioner’s Oregon driver license number; Notice Publication Date:9-1-02

(e) Petitioner’s date of birth; Rules Adopted:735-050-0115

(f) Telephone number where petitioner can be called between 8 a.mRules Amended:735-050-0110, 735-050-0120
and 5 p.m; Subject: One way to satisfy motor vehicle financial responsibility

(9) Brief statement of the issues the petitioner proposes to raise at theequirements under ORS 806.060 is to make a deposit of at least
hearing; ) - $60,000 to the Department of Transportation in cash or appropriate
~ (h) Dates and times the petitioner or attorney cannot appear at a heakecyrities. The terms and conditions for holding the deposit are to be
ing. established, by the department, by rule. OAR 735-050-0115 estab-

(2) To be considered timely, a hearing request submitted pursuant tg. - .
ORS 813.132 or 813.410(3), for failure of a breath test or refusal of achSheS the conditions for deposits made to DMV. The amendments to

breath, blood or urine test, must be received by the Hearings CaS(s_)AR 735-050-0110 and 735-050-0115 are necessary with the adop-

Management Unit no later than 5 p.m. of the tenth day following the arresttion of OAR 735-050-0115, as these rules have segments that deal

of the petitioner. Oregon Rules of Civil Procedure 10A (ORCP 10A) shall With security deposits that are not reflective of the new rule. The

be used to determine the computation of time. amendments are also made to update references to statutes, the Divi-
(3) To be considered timely, a hearing request submitted pursuant tsion and a form, and to clarify language.

ORS 813.410(3), for failure of a blood test, must be received by theRules Coordinator: Brenda Trump—(503) 945-5278
Hearing Case Management Unit no later than 5 p.m. of the tenth day from

the date the department sends notice of suspension. ORCP 10A shall bg35-050-0110
used to determine the computation of time. Bonds Used for Compliance With Financial Responsibility
(4) Hearings Program shall issue a final order denying an untimely Requirements
hearing request unless the petitioning party demonstrates that the request (1) Persons using a bond, as described in ORS 806.090, to comply

should be granted under ORS 813.440. with the financial responsibility requirements of this state under ORS
[Publications: Publications referenced are available from the agency.] - i : . -
Stat, Auth: ORS 183.341, 184 616, 813.410 & 813.440 806.060, must notify the Driver and Motor Vehicle Services Division of the
Stats. Implemented: ORS 813.410, 813.440 & Ch. 676, OL 1995 Department of Transportation (DMV) of such action within seven days

Hist: MV 5-1984, f. 6-29-84, ef. 7-1-84; MV 10-1985, f. 9-19-85, ef. 9-20-85; after the date such bond is obtained. The notification must be in writing and
Administrative Renumbering 3-1988, Renumbered from 735-021-0110; MV 2-1991, f. & must be accompanied by a copy of the bond.
Sort o1 31891, MY 1570993, 1. 10:22.93, cert. ef. 11-4-93; DMV 3-1996, 1. & cert. ef. 7- (2) Failure to file a copy of such bond with DMV, as required by this
' w e rule, will constitute prima facie evidence that no such bond exists.
735-090-0040 (3) Upon receipt of a copy of the bond, and after determining the bond
Document Submission Requirements meets Oregon financial responsibility law requirements, DMV will place a

(1) The following documents, sent by police agencies, shall be Notation on the person’s driving record.

received by the Hearings Case Management Unit by 5 p.m. of the tenth day 32:?&2@%2?@3@%35%2509154'619' ORS 806.090

following arrest. These documents are: Hist.: MV 56-1989, f. & cert. ef. 12-21-89; DMV 22-2002, f. 11-18-02, cert. ef. 1-1-03
(a) Original and a copy of the Implied Consent Combined Report,
Form 735-0075, and if applicable, the CDL Implied Consent Addendum, 735-050-0115

Form 735-0075A; and Deposits Used for Compliance with Financial Responsibility
(b) The Oregon driver license or permit if confiscated. Requirements
(2) An Implied Consent Combined Report, Form 735-0075, and if (1) The purpose of this rule is to establish the terms and conditions for

applicable, a CDL Implied Consent Addendum, Form 735-0075A, not deposits made to comply with financial responsibility requirements as pro-
received within ten days following the arrest and failure of the breath testvided in ORS 806.115.
or refusal of a breath, blood or urine test, are inadmissible at any hearing (2) The following definitions apply to terms in OAR 735-050-0115:
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(a) “Cash” means U.S. currency, or negotiable instruments such as (b) Determine whether the deposit meets the financial responsibility

cashier’s checks, certified checks, traveler's checks or money orders; requirements and the requirements of this rule;

(b) The definition of “Certificate of Deposit” found in ORS (c) Submit the deposit to the State Treasurer or Designated
73.0104(10) is adopted. Trustee/Escrow Agent and obtain a safekeeping receipt;

(c) “Depositor” means the person making a deposit under ORS (d) Place a notation on the depositor’s driving record and the motor

806.115 to satisfy the financial responsibility requirements for the owner-vehicle record of the vehicle to which the deposit has been designated by
ship, operation, maintenance or use of a motor vehicle, and may include thtéhe depositor;
person’s court appointed legal guardian or in the event of the depositor’s (e) Issue to the depositor a “Certificate Evidencing Compliance With
death, the executor of the person’s estate, when applicable. Financial Responsibility Requirements Under ORS Chapter 806" as evi-
(d) “Financial responsibility requirements” means the financial dence of the deposit. The Certificate of Compliance must be carried at all
responsibility requirements described under ORS 806.060 and the futurédmes in the motor vehicle to which the deposit applies as proof of compli-
responsibility requirements described under ORS 806.240. ance with the financial responsibility requirements; and
(e) “General obligation” means a negotiable instrument that is a legal- (f) Issue to the depositor a copy of the safekeeping receipt issued by
ly issued general obligation guaranteed by the United States, including U.Sthe Oregon State Treasury.
treasury bonds or notes, or general obligation bonds or notes issued by an  (7) The State of Oregon will not pay interest on deposits and is not
agency or instrumentality of the United States, the States of Oregonresponsible for the collection and payment of any interest that accrues on
Washington, Idaho or California. any deposit made to comply with the financial responsibility requirements
(3) A person making a deposit with the Driver and Motor Vehicle While such deposit is in the possession of the State of Oregon for the pur-
Services Division of the Oregon Department of Transportation (DMV), as Poses of compliance with the financial responsibility requirements.
provided in ORS 806.115, to comply with the financial responsibility (8) A deposit satisfies the financial responsibility requirements for
requirements, must: only the one'vehlcle designated and identified by the depositor in the appli-
(a) Deposit with DMV cash, or a certificate(s) of deposit or any com- cation submitted to DMV. ]
bination of the two, in the amount required under ORS 806.060. If the per-_ (9) Subject to the payment schedule established by ORS 806.070,
son uses any other financial instrument authorized by ORS 806.115(1)(b)PMV has the exclusive right to issue an order to the State Treasurer or
the amount deposited with DMV must be at least 125% of the amoumbe3|gnated Trustee/Escrow Agent to assign, liquidate or release the deposit
required under ORS 806.060; as necessary to: ) ) )
(b) File a written application on DMV Form 735-6794, Financial (8) Satisfy any execution on a judgment of the type described under
Responsibility Deposit Application, and submit the required $80 applica- ORS 806.040 that is against the depositor and that results from a cause of

tion fee. The application fee is non-refundable. The application must des@ction that accrued after the deposit was made; .
ignate to which motor vehicle the deposit applies; (b) Satisfy a written nonjudicial settlement agreement entered into

: ) cfiad tween the depositor and a third party, as against the depositor, for dam-
(c) Provide evidence that there are no unsatisfied judgments of an)pe . -
type against the depositor in any county where the depositor has resided @ges (')tf the typeddesc(rjlbeq _undfer ORS 826'040r£4)| wh|chdacirued afbtlgr the
the past three years, if the deposit is submitted to DMV for compliance with €posit was made and arising from a motor venicie accicent on public gr
the future responsibility requirements under ORS 806.240. Such evidenc@”vm&3 property involving the motor vehicle to which the deposit applies;

must consist of one of the following: or - . R
(A) A written statement on court letterhead from each court in the () Return any remaining amount of the deposit or remaining instru-
ment(s) to the depositor as provided in section (10) of this rule.

counties where the depositor has resided in the past three years that the : : . )
h . . (10) Except as provided in section (11) of this rule, DMV may order
Judgment record of the court has been checked and there is no judgment ?I%e release of all or any remainder of the deposit upon receipt of a written

any type filed against the depositor in that court; or : : P )
Y 3(/5) A repo?t from a cregit reporting business, indicating there is no request for release signed by the depositor or the depositor’s court appoint-
’ ed legal guardian, or in the event of the depositor’s death, upon receipt of a

Judgm_ent of any t_ype f.'IEd against the depos!tor in the counties where thef/vritten request for release signed by the executor of the depositor’s estate
depositor has resided in the past three years; or and submission of:

(C) Anotarized affidavit from the depositor attesting under penalty of (a) Proof that the motor vehicle will be in compliance with the finan-
perjury that there are no judgments of any type against the depositor ﬁIeQ:iaI responsibility requirements when the deposit is released: or
in t_he ju_dgment record of any court in any county where the depositor has (b) Proof that the depositor or the depositor’s estate no, longer owns,
resided in the past three years. . maintains, operates or uses the vehicle; and

(4) For purposes ofa de_posn made under ORS 806.115: (c) A written statement certifying that the motor vehicle has not been

(a) A certificate of deposit must be: involved in an accident within the last three years.

(A) Insured by the Federal Deposit Insurance Corporation (FDIC); (11) If records of the department indicate that the motor vehicle to
and - . . . which the deposit applies has been involved in an accident for which there
(B) In certificate form so that it can be deposited with DMV. _is a possibility of a judgment of the type described in ORS 806.040 accru-
(b) Any instrument or certificate of deposit that is deposited with ing after the deposit was made, DMV will not release the deposit to the
DMV must: depositor or reassign the deposit to another vehicle unless the depositor
(A) Be marketable or payable upon demand; provides proof to DMV that:
(B) Be payable to the bearer or indorsed in blank; and (a) No lawsuit for damages has been filed within three years from the
(C) Maintain a market value in the amount required by ORS 806.060gate of the accident:
while in the possession of the State of Oregon. (b) All lawsuits for damages have been resolved and all judgments

(c) DMV will not accept assignment of, a pass-book savings account,against the depositor resulting from the accident and accruing after the
a deed or any other account or instrument not described above to meet thﬁposit was made have been satisfied: or
financial responsibility requirements; (c) Arelease of all claims for damages resulting from the accident has
(d) The deposit will not be considered to be in effect for purposes of peen executed by all claimants involved in the accident; or
compliance with the financial responsibility requirements until the deposit (d) A written nonjudicial settlement agreement(s) as described in sub-
is received, approved by DMV and a Certificate of Compliance issued tosection (9)(b) of this rule has been executed between the depositor and all
the depositor. claimants involved in the accident and any damages owed by the depositor
(5) A person convicted of driving under the influence of intoxicants pursuant to the agreement(s) have been satisfied.
under ORS 813.010, who must comply with the financial responsibility (12) Subject to the payment schedule established in ORS 806.070 and
requirements under ORS 806.075, may not use a deposit under OR$he requirements of section (13) of this rule, DMV will issue an order to the
806.115 to satisfy those requirements. State Treasurer or Designated Trustee/Escrow Agent to assign, liquidate or
(6) DMV will not accept a deposit until the depositor has submitted a release all or part of a deposit upon receipt of:
properly completed application. Upon receiving the application and the (a) A writ of execution, pursuant to ORS chapter 23, indorsed by a
deposit DMV will: sheriff and issued to enforce a judgment of the type described under ORS
(a) Immediately issue a receipt to the depositor acknowledging that806.040 that is against the depositor and that results from a cause of action
the deposit has been received by DMV. DMV will retain a copy of the that accrued after the deposit was made, along with a copy of the judgment
receipt; from which the writ arises; or
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(b) A written request from a third party claimant or the depositor that tor’s driving record and the motor vehicle record of the motor vehicle to
includes a copy of a nonjudicial settlement agreement as described in sutwhich the deposit applied; and
section (9)(b) of this rule, entered into between the depositor and the third (c) Issue a new “Certificate Evidencing Compliance with Financial
party, including the amount of the settlement to be paid by the depositor. Responsibility Requirements Under ORS Chapter 806" if the depositor

(13) Upon receipt of a written request and copy of a nonjudicial set- makes the deposit as required.
tlement agreement as described in subsection (9)(b) of this rule, DMV will Stat. Auth.: ORS 184.616, ORS 184.619, ORS 806.115

- . Stat. Imp.: ORS 806.115

check the records of the department to confirm that the motor vehicle was it pmv 22-2002, f. 11-18-02, cert. ef, 1-1-03
involved in an accident involving the third party claimant. If the depart-
ment’s records confirm the accident, and if the agreement submitted quali735-050-0120
fies as a settlement agreement described by subsection (9)(b) of this rul@roof of Compliance With Financial Responsibility Requirements in
DMV will: Lieu of an Unexpired Insurance Card

(a) If the request is from the depositor, issue an order to the State The following list establishes what constitutes “other current proof of
Treasurer or Designated Trustee/Escrow Agent to use the deposit to satisiyompliance with financial or future responsibility requirements” under

the agreement; or ORS 806.011, and “proof of compliance with financial responsibility
(b) If the request is from the third party claimant: requirements” under ORS 806.012:
(A) Notify the depositor in writing that a request for payment from the (1) An unexpired motor vehicle liability insurance policy for the par-

third party claimant has been made and that within 20 days from the datécular vehicle which meets the standards set forth in ORS 806.080;

the notice is sent an order will be issued to the State Treasurer or (2) An unexpired motor vehicle liability insurance binder issued by
Designated Trustee/Escrow Agent to use the deposit to satisfy the terms dhe insurance company or its authorized agent for the particular vehicle
the agreement, unless the depositor files a written objection with DMV; andwhich meets the standards set forth in ORS 806.080;

(B) After 20 days from the date the notice is sent to the depositor, (3) A letter signed by an authorized agent or company official, on
issue an order to the State Treasurer or Designated Trustee/Escrow Agent &Jent or insurance company letterhead that verifies current insurance cov-
use the deposit to satisfy the agreement, if no objection has been filed bgrage;
the depositor; or (4) A certificate of self insurance issued by DMV under ORS 806.130

(C) If the depositor submits a written objection within the time peri- naming the owner of the particular vehicle;
od required, provide written notice to the depositor and the third party (5) A safekeeping receipt for a $60,000 security deposit that meets the
claimant that DMV will not issue an order to the State Treasurer until arequirements of ORS 806.115 and OAR 735-050-0115;
judgment as described in ORS 806.040 is filed and execution of the judg-  (6) A $60,000 surety bond that meets the requirements of ORS
ment is issued by a court. 806.090; or

(14) Upon written request by the depositor, a deposit may be reas- (7) Adisplayed Oregon dealer plate unless the dealership does not sell
signed to a different motor vehicle if proof is submitted that the motor vehi- Mmotorized vehicles and has completed a “Certificate of Exemption from
cle to which the deposit currently applies will be in compliance with the Vehicle Liability Insurance for Vehicle Dealer,” DMV Form 735-7024.
financial requnsibility requirements at _the_time the deposit is reassigned_ or gig:'sﬁl:ggl'egniféfgég' &E%lligglsg éoogglg?%%lsléggggg?%%lsz806.115
that the depositor no longer owns, maintains, operates or uses the vehicle;  Hist: DMv 3-1994, . & cert. ef. 7-21-94; DMV 22-2002, f. 11-18-02, cert. ef. 1-1-03
and

(a) At the time of the reassignment, the records of the department .
show the motor vehicle to which the deposit currently applies has not bee .dm' O.rder No.: DMV 23-2002
involved in a motor vehicle accident; or iled with Sec. of State11-18-2002

(b) If at the time of the reassignment, the records of the departmenfCertified to be Effective: 11-18-02
show the motor vehicle to which the deposit currently applies has beerlNotice Publication Date:9-1-02

involved in an accident, the depositor submits proof that: Rules Amended:735-150-0060
(A) No lawsuit has been filed within three years of the date of the Subject: OAR 735-150-0060 currently authorizes DMV to establish
accident; by policy the number of days a temporary registration permit issued

(B) All lawsuits for damages resulting from the accident have beenpy 3 vehicle dealer is valid, not to exceed 120 days, and requires
resolved and all judgments_ against the depositor _have been satls_fled; DMV to communicate any change in this policy to all vehicle deal-
been(g :é L‘ifdaze Zfli':;ﬁ';ﬁsf?;vdﬁﬁgﬁft[ﬁf‘;'é'é}ggrrﬁ.motrhe accident hasyrg DMV policy currently authorizes a vehicle dealer to issue a tem-

y ' Jporary registration permit for a period not to exceed 90 days. The

(D) A nonjudicial settlement agreement(s) as described in subsectio d t establishes th b fd f hich a t
(9)(b) of this rule has been executed between the depositor and aff€ndment establishes the number of days for which a temporary

claimants involved in the accident and any damages owed by the depositd?ermit is valid at 90 days by administrative rule. This eliminates the

pursuant to the agreement(s) have been satisfied. need to establish a policy, and therefore, to notify dealers of a change
(15) The following will result in the depositor being in noncompli- in policy, so subsection (5)(b) of the rule is being deleted. The
ance with the financial responsibility requirements: amendments authorize a designated dealer to issue a temporary reg-

(a) Assignment, liquidation or release of all or part of the deposit;  istration permit for a period not to exceed 90 days, including the

(b) Failure of the deposit to maintain a market value in the amounteffective date of the permit. Additional non-substantive amendments
required under ORS 806.060. The depositor must notify DMV if the value gre made to clarify rule language.

of a general obligation, a certificate of deposit or other similar instrument 1es Coordinator: Brenda Trump—(503) 945-5278
deposited with DMV decreases below the amount required under ORS '

806.060; or 735-150-0060

(c) The depositor is convicted of driving under the influence of intox- |ssuance of Temporary Registration Permits
icants under ORS 813.010. Upon conviction, the depositor must obtain a (1) A designated dealer who collects all app|icab|e fees and app"ca_
certificate of insurance in the amount required under ORS 806.075 and thgons as provided in ORS 803.625 and OAR 735-150-0040(4)(c) and who
certificate of insurance will be the only authorized proof of compliance will be submitting the combined title and registration application to DMV
with financial responsibility requirements. on behalf of an owner may issue a temporary registration permit as provid-

(16) When DMV determines the depositor is noncompliant as seted in ORS 803.625 for a vehicle or camper sold by a dealer. “Applicable
forth in section (15) of this rule, DMV will: fees” may include title, registration and plate transfer fees.

(a) Send a notice of noncompliance to the depositor requiring that (2) A designated dealer shall not issue a temporary registration permit
within 10 days of the date the notice is sent, the depositor make a deposiinder section (1) of this rule to a person who is not a resident of or domi-
to DMV, as described in section (1) of this rule, in the amount necessary tailed in Oregon.
comply with the financial responsibility requirements or file other proof of (3) A temporary registration permit shall not be issued by a designat-
compliance with the financial responsibility requirements; ed dealer until a Department of Environmental Quality (DEQ) Certificate

(b) Immediately cancel the “Certificate Evidencing Compliance with of Compliance, if needed, has been obtained. A trip permit may be issued
Financial Responsibility Requirements Under ORS Chapter 806.” as provided in OAR 735-150-0070(1)(b) and (5)(b) if the vehicle must be
Cancellation of the Certificate of Compliance will be noted on the deposi-taken to a DEQ inspection station.
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(4) Temporary registration permits shall be obtained in bulk from the Notice Publication Date:10-1-02
Salem headquarters office of DMV at no charge. Designated dealers shalRules Adopted: 735-074-0005

not charge a fee for the issuance of a temporary registration permit. Rules Amended:735-074-0010, 735-074-0020

(5) Temporary registration permits shall be valid for a period not to Subject: Section 1, chapter 736 Oregon Laws 2001 (HB 3071)
exceed 90 consecutive days from the date they are issued or until plates : ! .
and/or stickers are received from DMV and placed on the vehicle, whichev—amends ORS 807.710 effective Jgnuary 1, 2003. T_he amendment
er is the shorter period of time. The expiration date of a temporary permif€Moves the current statutory requirement that certain doctors must
shall not be extended by a designated dealer nor may the dealer issue a sWgPOrt certain conditions to DMV. It also requires the department to
sequent permit to extend the period of time provided by the initial permit. work in conjunction with medical experts and experts on cognitive

(6) Designated dealers shall comply with the following requirements or functional impairments to adopt rules for reporting. These rules
when issuing temporary registration permits: o will designate physicians and health care providers required to report

(@) Legibly complete each temporary registration permit with the fol- 5,4 designate the cognitive or functional impairments that are like-

lowing information: i . .
(A) The name and address of the person(s) or business registering a!g to affect a person’s ability to safely operate a motor vehicle. DMV

the owner(s) of the vehicle. The name and address must only be recorddd currently working with medical experts to draft rules. However,
on the issuer’s copy and DMV’s copy of the permit and shall not be record-the rules will not be completed in time to have them in place by Jan-
ed on the purchaser’s (windshield) copy of the permit; uary 1, 2003. Therefore, DMV is adopting OAR 735-074-0005 to
(B) The driver license number and the state of issuance for the peradopt the current requirements of ORS 807.710 on reporting in a
son(s) registering as the owner(s) of the vehicle, unless the person does naile, with one modification. The new rule specifies that the medical
have a driver license or the permit is issued to a business. The driver licens@formation in the report (not the report itself) is confidential. This
number must only be recorded on the issuer’s copy and DMV's copy of th?“nakes the language consistent with amended ORS 807.710. The
permit and shall not be recorded on the purchaser’s (windshield) copy Oamendments to OAR 735-074-0010 and 735-074-0020 add refer-

the permit; . .
(C) The vehicle description, including year, make, body style and €Nces to the medical reporting under_OAR 735-074-0005 and cor-
identification number; rect other language to make it consistent with recently amended
(D) A written signature of the employee who issued the permit. statutes.
Initials are not acceptable; Rules Coordinator: Brenda Trump—(503) 945-5278

(E) The effective date and expiration date of the permit. The permit
shall be issued for a period not to exceed 90 consecutive days, including thé35-074-0005

effective date of the permit; Required Reporting of Disorders Causing Loss of Consciousness or
(F) Dealer certificate number; and Control
(G) The title fee and registration fee collected on behalf of DMV. (1) Any physician or health care provider authorized by the State of

(b) Attach DMV's copy of the temporary registration permit to the Oregon to diagnose and treat disorders of the nervous system must imme-
application for title and registration and submit the two documents togeth-diately report to the Driver and Motor Vehicle Services Division of the
er to DMV in accordance with OAR 735-150-0050. Department of Transportation (DMV) each person over 14 years of age that
(c) At the time of issuance, notify an owner who pays a plate transferthey diagnose as having a disorder characterized by momentary or pro-
fee under section (1) of this rule to not attach the registration plates fromonged lapses of consciousness or control that is, or may become, chronic.

their old vehicle to the vehicle or camper sold by the dealer before receiv- (2) A report required under section (1) of this rule must be submitted
ing an updated registration card from DMV. _ _ _on a form prescribed or provided by DMV.
(7) To be valid, the owner’s copy of a temporary registration permit (3) The medical information in the report will be kept confidential and

shall be affixed to the vehicle for which it was issued as specified by DMV. will only be used by DMV and the State Health Officer to determine

(8) The remaining copy of the temporary registration permit shall be whether a person is qualified to operate a motor vehicle.
left attached in the permit book. Books containing these copies shall be Stat. Auth.: ORS 184.616, 184.619, 807.710
returned to DMV for auditing as soon as the last permit in a book is issued. Stat. Imp.: ORS 807.710

(9) Alteration of the date information, ownership information or vehi- Hist.: DMV 24-2002, f. 12-13-02 cert. ef. 1-1-03
cle description shall void a temporary registration permit.

(10) When a temporary registration permit is voided for any reason
the owner’s copy and DMV's copy of the permit, together with a written
explanation about why the permit was voided, shall be left in the book an
shall be forwarded to DMV. If either copy of the permit is unavailable for ;
submitting to DMV, the explanation shalllaitate whi)/ the copy is unavailable. (a) DMV receives a report under OAR 735-074-0005 and DMV

(11) Except as permitted in section (12) of this rule, temporary regis_detgrmlngs that the person’s current medllcal condition may affect the per-
tration permits (or books of permits) shall not be loaned to another dealeSON's ability to safely operate a motor vehicle; o
or person nor issued for vehicles sold by another dealer or individual. (b) DMV receives a signed letter, memo or report that indicates a per-

(12) Adealer who delivers a vehicle to a purchaser and submits appli-S°ON has, or may hqve, a mental or physical condition that makes it unsafe
cations and fees for title and registration in the purchaser's name on behafPr the person to drive a motor vehicle; L
of another dealer located in another city or state who actually made the ~ (€) The Health Division, Mental Health and Developmental Disability
retail sale of the vehicle to the purchaser may issue a temporary registrationervices Division, a court or a licensed physician, nurse practitioner or
permit for the vehicle as provided by this rule. The application and sup-Physician assistant, who is not subject to the reporting requirements
porting documents shall accurately reflect the name and address of théescribed in OAR 735-074-0005, recommends a medical examination to
dealer who sold the vehicle. The temporary registration permit must showdetermine the person’s ability to safely operate a motor vehicle; or
the name and dealer number of the issuing dealer and the words “Delivery  (d) A person reports on an application for a driver license, driver per-
Only” must be clearly written on the DMV and issuer’s copies of the per- Mit or indorsement that the person has a mental or physical condition that
mit. may make it unsafe for the person to drive a motor vehicle.

Stat. Auth.: ORS 184.616, ORS 184.619, ORS 803.625, ORS 822.035 & OL 1997, Ch. 583, (2) All written documentation submitted under subsections (1)(b), (c)

gf;t-s_l?mplememed: ORS 803,625 and (d) of this rule, including the name of the person submitting the docu-

Hist.: MV 21983, 1. 3-10-83, ef. 5-1-83; MV 4-1983, f. 10-5-83, ef. 10-15-83; Mv 1-1084, Mentation, will be kept confidential and not released to any person unless

f. & ef. 1-10-84; MV 20-1986, f. & ef. 12-1-86; Administrative Renumbering 3-1988, DMV determines the documentation, or any portion thereof, must be

Renumbered from 735-071-0011; MV 6-1989, f. & cert. ef. 1-27-89; DMV 9-1995, f. & cert. released pursuant to the Public Records Law, ORS 192.410 to 192.505, or

ef. 8-18-95; DMV 10-1998, f. & cert. ef. 8-20-98; DMV 3-2000(Temp), f. & cert. ef. 4-24- . . . )
00 thru 10-20-00: DMV 7-2000. f. & cert. ef. 8-10-00: DMV 2;2002;: )f. 2 cort. ef. 11-18- the Attorney General orders disclosure in accordance with the Public

735-074-0010
"When a Certificate of Eligibility Is Required
(1) A person will be required to obtain a Certificate of Medical
dEligibility under ORS 807.090(1)(b) if:

02 Records Law.
cesecccccs (3) DMV will attempt to investigate any questionable letters, reports
Adm. Order No.: DMV 24-2002 or memos in an attempt to determine their validity prior to requesting a per-

son to complete a Certificate of Medical Eligibility.

Filed with Sec. of State12-13-2002 Stat. Auth.: ORS 184.616, 184.619, 807.060, 807.090, 807.340 & ORS 809.410
Certified to be Effective: 1-1-03 Stats. Implemented: ORS 807.090
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Hist: MV 19-1987, f. 9-21-87, ef. 9-27-87; Administrative Renumbering 3-1988, gssessment of factors to define an acceptable and prudent level of risk
Renumbered from 735-031-0405; MV 37-1989, f. & cert. ef. 10-3-89; MV 14-1993, f. 10-

22-93, cert. ef. 11-4-93; DMV 14-2002, 1. 8-14-02 cert. ef. 6-1-02; DMV 24-2002, 1. 12-13- T0f the proposal.

02 cert. ef. 1-1-03 Rules Coordinator: Brenda Trump—(503) 945-5278
735-074-0020 734-070-0020
When a Suspension of Driving Privilege Occurs Test Run and Exception

(1) If DMV determines a medical clearance is required, DMV will In order to determine whether or not a vehicle or combination of vehi-
send the person a Certificate of Medical Eligibility form and a letter cles is approved to traverse a length-restricted highway, or section(s) there-
explaining that the form must be completed and returned to DMV. of, the Department, upon request from an interested party, will conduct an

(2) DMV will suspend the person’s driving privilege under ORS evaluation of the proposed operation. The evaluation will include research
809.410(14) for failure to obtain a medical clearance if the Certificate of of Department files to determine whether or not a previous test run for the
Medical Eligibility form is not completed by the person and the person’s proposed operation has been conducted. If Department records indicate that
physician, nurse practitioner, or physician assistant, submitted to andy previous test run has been conducted for the length of combination
received by DMV within 30-days of the date on the letter sent from DMV. requested, and there have been no improvements to the highway since the
In applicable cases, an additional questionnaire regarding alcohol, drugrevious test run, results of the previous test run will be used. If there have
and/or inhalant use must be completed and received by DMV for thepeen no previous test runs for the proposed operation, the Department will
Certificate of Medical Eligibility form to be considered complete. DMV coordinate with the requesting party and conduct a test run and evaluation
may grant an extension if the person can show that an appointment withs follows:
their physician, nurse practitioner or physician assistant was requested ina (1) The test run vehicle(s) will be provided by the requesting party
timely manner, but the earliest appointment available exceeded the 30 daysnd be equal to or greater in length than the vehicle(s) in the proposed oper-
DMV may grant an extension (not to exceed four months) if the person isation.
seriously ill or injured. The person’s physician, nurse practitioner or physi- (2) The Department will issue a single trip variance permit for the test
cian assistant must recommend an extension in writing. DMV may grant arun vehicle(s).
30-day extension to a person who is out of state if a written request is (3) During the test run, Department staff will precede and follow the

received from the person. o ' test vehicle(s) to observe vehicle operability and gather data used by the
(3) The State Health Officer may request additional information from Department to determine if:

the person and/or a physician, nurse practitioner, or physician assistant. In ~ (a) The vehicle(s) maintained its lane of travel;

this case, DMV will send another letter to the person specifying the addi- (b) The vehicle’s steering axle crossed the center line and the rear axle
tional information that is required. DMV will suspend driving privileges if crossed the fog line at the same time. If so, how many times and at what
the required additional information is not mailed or faxed to DMV within |ocations; and

30 days from the date of this letter. DMV may grant an extension if the (c) The vehicle either maintained the appropriate highway speed, or

required additional information is from a physician, nurse practitioner, or there was adequate sight distance for trailing vehicles to pass the test vehi-

physician assistant, and the person can show that an appointment wage(s), or there was enough room for the test vehicle(s) to pull off the road-
requested in a timely manner, but the earliest appointment availableyay to allow trailing traffic to pass.

exceeded the 30 days. . (4) In addition to a review of the information listed in section (3), the
(4) DMV will immediately suspend a person’s driving privilege if: test run evaluation will also consider:
(a) The State Health Officer recommends an immediate suspension; (a) The average daily traffic flow on the highway;
(b) Alicensed physician, nurse practitioner or physician assistant rec- (b) The accident rate on the highway;
ommends an immediate suspension; ) ) ) (c) Pavement and shoulder conditions; and
(c) Based upon information included in a police accident report or (d) Any information from the District Manager regarding proposed

other law enforcement report, DMV has reason to believe that a person Ma)nprovements or any peculiarities associated with the highway.
endanger people or property due to the possibility of a sudden loss of con- * (5) Al information gathered in sections (3) and (4) is analyzed col-
sciousness or control; or lectively by the Department to reach an initial determination concerning
(d) DMV receives a report under OAR 735-074-0005 and DMV yhether the highway or highway segment can safely accommodate greater
determines that the person’s current medical condition affects the person'genicle length. For example: Information that the test vehicle does not
ability to safely operate a motor vehicle. always maintain its lane of travel may not necessarily result in a recom-
(5) After DMV has suspended a person under ORS 809.410(14) Ofmendation to deny a request; whereas if considered with information that
(16)(@)(b), DMV will reinstate driving privileges upon receipt of a e highway in question is heavily traveled, has deteriorating shoulders and
Certificate of Medical Eligibility that includes a favorable medical recom- 55 5 history of many accidents, a reasonable recommendation would be to

mendation from the State Health Officer. deny the request
Stat. Auth.: ORS 184.616, 814.619, 807.060, 807.090, 807.340 & ORS 809.410 : . . - o .
St:ts ﬁ'mememed: ORS 807.090 & ORS 809410 (6) If the evaluation results in an initial determination that the high-

Hist. MV 19-1987, f. 9-21-87, ef. 9-27-87; Administrative Renumbering 3-1988, way can safely accommodate the greater length, Department staff provides

Renumbered from 735-031-0410; MV 14-1993, f. 10-22-93, cert. ef. 11-4-93; DMV 14- the evaluation and makes a recommendation of approval to the Chief

2002, 1. 8-14-02 cert. ef. 9-1-02; DMV 24-2002, f. 12-13-02 cert. ef. 1-1-03 Engineer, or the Chief Engineer’s designee, the Deputy Director of the
Motor Carrier Transportation Division (MCTD). If the Chief Engineer or

Department of Trf?ln_s_portatlon, Deputy Director of MCTD agrees with the recommendation, the Chief
Highway Division Engineer or Deputy Director of MCTD will issue an authorization letter
Chapter 734 approving the proposal. Avariance permit may be required for the approved
. operation.
Adm. Qrder No.: TO 9-2002 (7) If the evaluation results in a recommendation to not allow the pro-
Filed with Sec. of State12-13-2002 posed operation, the requesting party or the Department may ask for further
Certified to be Effective: 12-13-02 evaluation. The Chief Engineer will formulate a multi-discipline team to
Notice Publication Date:10-1-02 perform a detailed investigation of the proposed operation and provide fur-
Rules Adopted:734-070-0020 ther evaluation that may include:
Rules Repealed734-070-0020(T) (a) A more detailed analysis of average daily traffic, including traffic

Subject: This rule addresses the process used by the Department tefak hours and volumes;
determine if operations of motor vehicles that exceed maximum  (®) an_d a“df ?L‘O“t'detr W'dt(:"t neludi hot h "
allowable statutory dimension should be allowed on specific road-___(€) Review of the test run data, including any photographs or video

. . . . - . fape;
ways. This rule provides a uniform and consistent manner in which (d) Truck volume compared to total traffic volume:

the Depar_tment_responds toa proposal to alter limits for a specific (e) Over-length truck volume compared to total traffic volume;
roadway, including an exception process for proposals that do not (f) Stopping sight distance for legal speed;

meet test run procedure criteria. The exception process, used upon (g) Cost of spot improvements and facility improvements;
request when the test run results are negative, utilizes an analytical  (h) Accident history for highway or other similar highways; and
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(i) Potential risk of two trucks, or a truck and automobile, meeting in unloading of the semitrailer. For purposes of this rule any attachment
a tight spot. bracket used to secure the fork lift not in excess of 24 inches shall be
(8) If additional investigation as described in section (7) indicates thatexcluded from the semitrailer length measurement provided it carries no
the determination and recommendation made after the initial test run protoad other than the fork lift. This fork lift may be attached to the rear of a
cedure is mitigated or modified after consideration of one or more of thesemitrailer and not be included in determining overall length if:
additional factors, and the expert opinion of the multi-disciplined team (i) In a truck tractor and semitrailer combination the fork lift, includ-
results in a conclusion that the highway can safely accommodate the longeng attachment brackets, does not extend beyond the rear of the semitrailer
vehicle(s) and that the proposed operation can be conducted safely, they more than seven feet, does not cause the overall length of the semitrail-
approval process described in section (6) will follow. If additional investi- er including fork lift and attachment brackets to exceed 56 feet and does not
gation results in a conclusion that the highway cannot safely accommodateause rear overhang to exceed one-third of the wheelbase of the combina-
the longer vehicle(s), no further evaluation will be conducted unlesstion;
improvements are made to the highway and a subsequent request is made. (i) In a truck tractor, semitrailer and trailer combination, or truck-

g:a: Aluth-li ORS:1§4§|-\1’§ ;E%gg‘g%gvs OSRE 238-060&0% 818.200 tractor, semitrailer and semitrailer combination (B train), the fork lift is
ats. Implemented: . . B H HE
Hist.: TO 7-2002(Temp), f. & cert. ef. 7-24-02 thru 1-19-03; TO 9-2002, f. & cert. ef. 12-13- attaChe.d.to the rear O.f the lead semitrailer or to the rear of the Seco.nd t.rall
02 er providing the fork lift does not extend beyond the rear of the semitrailer

or trailer by more than seven feet including attachment brackets. The semi-
trailer or trailer length, inclusive of the forklift, shall not exceed 40 feet.

ecccccccoe

A_dm- Qrder No.: TO 10-2002 The distance between the front of the first semitrailer and the rear of the
Filed with Sec. of State12-13-2002 second semitrailer or trailer, inclusive of the fork lift, shall not exceed 68
Certified to be Effective: 12-13-02 feet. The longer of the two trailers, inclusive of the fork lift, shall be placed
Notice Publication Date:10-1-02 ahead of the shorter of the two trailers.

Rules Amended:734-071-0010 (B) Motor attached to the front of a concrete mixer truck manufac-

Subject: Section 3, chapter 574, Oregon Laws 2001 (HB 3662) tured prior to January 1, 2000, that is used to turn the mixer drum, includ-
amended ORS 81é.080 regardin,g the maximum length allowed fo’%g a protective bumper for the motor, that does not exceed four feet in

P - . . ngth from the foremost point of the vehicle exclusive of the motor and
combinations of vehicles. The amendment increased the maximuny © .. - bumper: or

allowable overall length from 50 feet to 60 feet for combinations of (C) Pump attached to the front of a concrete pump truck manufactured
vehicles and from 50 feet to 65 feet for a combination of vehicles thagyior to January 1, 2000, including a protective bumper for the pump, that
includes a stinger steered pole trailer. Table 1 of OAR 734-071-001@oes not exceed two feet in length from the foremost point of the vehicle
establishes vehicle combination length limits on certain Oregon high-exclusive of the pump and protective bumper.

ways. The rule is amended to bring Table 1 into conformance with (k) “Passenger vehicle” or “light vehicle” means a motor vehicle,
the statutory allowance. Amendments to definitions provide unifor-regardless of design or intended use, having 15,000 pounds or less GVWR,;

mity with other rules related to oversized vehicles and update aref- () “Pickup truck” means a motor vehicle designed to carry passen-
erence to a revision update. gﬁrs” an(t:itto carry atrl10ad, havmg_lIS,OOO potunds or I_t(ejssd GV(\QVARRa;?ng;ih
. . shall not tow more than one vehicle, except as provided in -071-
Rules Coordinator: Brenda Trump—(503) 945-5278 0030(2):
(m) “Stinger-steered” is as defined in ORS 801.507; and
(n) “Truck-tractor” means a motor vehicle designed and used prima-
rily for drawing (towing) other vehicles and constructed so as not to carry

(1) The types of vehicles, combinations of vehicles, or loads listed in - ;
. : : ny load other than a part of the weight of the vehicle or load, or both, as
Table 1 may operate without special permit upon Group 1, Group 2 an firawn and having more than 15,000 pounds GVWR.

Group 3 highways as_ Show_n on Group Map 1 as pUb“S,hEd by the [ED. NOTE: Tables and Maps referenced are available from the agency.]
Department when the dimensions do not exceed those listed in Table 1 for  stat. Auth.: ORS 184.616, ORS 184.619, ORS 810.050, ORS 810.060 & 818.200
the corresponding highway group. Group Map 1, revised November 2001 Stats. Implemented: ORS 810.060, ORS 818.200 & ORS 818.220

; i Hist.: 1 OTC 5-1980, f. & ef. 3-27-80; 2HD 5-1982(Temp), f. & ef. 10-5-82; 2HD 8-1983, .
is adopted by reference and made a part of division 71 rules. & ef. 3-30-83; HWY 3-1993(Temp), f. & cert. ef. 7-13-93, HWY 3-1994(Temp), . 5-19-94,

734-071-0010
Designated Highways and Definitions

(2) Definitions for the purpose of Division 71 rules: cert. ef. 5-20-94; HWY 2-1995, f. & cert. ef. 10-16-95; HWY 5-1997, f. & cert. ef. 5-9-97;
(a) “Auxiliary axle” is an axle that qualifies as a booster axle, flip axle TO5-1998, f. & cert. ef. 4-16-98; TO 2-2001, f. & cert. ef. 6-14-01; TO 10-2002, f. & cert.
or lift axle; ef. 12-13-02
(b) “Booster axle” means a separate vehicle bolted or pinned to anoth- eecccesece )
er vehicle that redistributes weight from one or more axles to other axles Department of Transportation,
and pivots from side to side at the connection point or has wheels that steer Motor Carrier Transportation Division
during turning; Chapter 740

(c) “Dromedary truck-tractor” means a motor vehicle having more
than 15,000 pounds GVWR designed to carry a load on a dromedary boxAdm. Order No.: MCTB 5-2002
plate or deck, not exceeding 12'06” in length inclusive of load and designedFiled with Sec. of State11-18-2002
to pull a semitrailer; Certified to be Effective: 11-18-02

(d) “Fire Apparatus” means a vehicle or combination of vehicles Notice Publication Date:9-1-02
designed and used exclusively for fire suppression or rescue operationRyles Amended:740-035-0200, 740-035-0250, 740-035-0260
These emergency vehicles and associated loads or equipment are necessples Repealed740-035-0210, 740-035-0220, 740-035-0230, 740-
to protect the public safety and are considered non-divisible loads; 035-0240 ' ' '

(e) “Flip axle” means an axle that is bolted or pinned to a vehicle andSubjeCt: Section 10, chapter 567, Oregon Laws 2001 (HB 3411)

flips from the closed position on the trailer to a deployed position on the . f
ground extending the length and hauling capacity of the trailer; amended ORS 825.402 effective July 1, 2002. The amendment in

() “Gross Vehicle Weight Rating” (GVWR) means the gross vehicle Part specifies that a motor carrier must participate in an education-
weight rating as defined in ORS 801.298; al program administered by the Department within 90 days of the
(g) “Lift axle” means an axle that can be raised from or lowered to the date it receives a certificate or permit from the Department. The
surface of the ground; statute previously required a motor carrier to attend an education pro-
(h) "MCTD" means the Motor Carrier Transportation Division of the  gram within 180 days from the date it received a certificate or per-
Oregon Department of Transportation; o _ mit from the Department. The Motor Carrier Education Program is
used (f%r '(\:/';tr()’lzr%“g; dr:i?ﬁ;?hr;]ﬁtgésvseggsrtshfﬁﬁ Eg\'}i‘ﬁé”%gf:'t%gidlgo signed to educate motor carriers regarding various regulations and
pounds GVWR: ’ "“requirements they must co_m_p_ly with to operate in Oregc_)n. Estab-
() “Overall length” includes the vehicle or combination of vehicles !'Shed in 1991, the program initially consisted of an educational sem-
and any load overhangs. Overall length does not include a: inar that was conducted in a classroom by Department staff and later
(A) Small fork lift (commonly known as a “spyder”) designed to be by athird party contractor. In December 2000 the Department elim-
attached to a semitrailer, which is used exclusively for the loading andinated the previously required seminar. The seminar has been
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replaced with educational information that is now mailed directly to and associated material as the procedures and guidelines for Oregon-
motor carriers and is made available on the Motor Carrier Transbased IFTA participants to ensure Oregon remains current with
portation Division Web site. Arequired self-assessment exam is pronational and international IFTA standards. The International Regis-
posed as a way to verify that a motor carrier has participated in thération Plan (IRP) and 26 CFR Part 41 (Heavy Vehicle Use Tax —
program by reviewing information provided. Other changes repealHVUT) relate to commercial motor vehicle registration and heavy
provisions that are redundant with statute, repeal a fee no longevehicle taxation respectively. The amendments to OAR 740-0200-
needed to defray the cost of the seminar, revise the time period fod010 and 740-200-0020 adopt IRP and HVUT and amendments
compliance and revise applicable sanctions for failure to participatethereto in effect as of April 1, 2002 to ensure Oregon remains cur-
Rules Coordinator: Brenda Trump—(503) 945-5278 rent with national and international commercial motor vehicle reg-
istration standards. Oregon no longer belongs to the Western Uniform

- . Compact, so that reference is deleted. Additions to IFTA and IRP
Motor Carrier Education Program

The Motor Carrier Education Program provides motor carriers with regarding repord keeping requwements, penalties related to delin-
basic information required to conduct motor carrier operations in Oregon.dU€Nnt reporting and the audit reassessment process reflect current
In addition to the provisions of ORS 825.402, the following apply to the Practice and provide uniformity with other motor carrier tax/regis-
Motor Carrier Education Program: tration regulations.

(1) As used in ORS 825.402, “Domiciled in Oregon” means a motor Rules Coordinator: Brenda Trump—(503) 945-5278
carrier has established its principal place of business, as indicated on the
Application for Motor Carrier Permit (Form 735-9075, revised 5/00), in 740-200-0010
Oregon; and Prorate Registration

(2) As used in ORS 825.402 and OAR 740-035-0200 to 740-035- (1) The provisions contained in thénternational Registration
0260, “Participate in the program” means that a person having a substantidflan” (IRP), thelRP Audit Procedures Manual and the RP Policies and
interest or control, directly or indirectly, in the motor carrier operations has Procedures Manualand all amendments thereto in effect April 1, 2002,
returned to the Department a completed self-assessment exam that is basate hereby adopted and prescribed by the Oregon Department of
on information made available by the Department. The completed self-Transportation and apply to the apportioned registration of vehicles.
assessment exam must be received by the Department no later than 90 days (2) In addition to the requirements described in section (1) of this rule,
from the date the Department issues a permit or certificate to the motor carthe following requirements apply to Oregon-based motor carriers who par-
rier authorizing Oregon operations. ticipate in IRP:

Stat. Auth.: ORS 823.011 & ORS 825.402 (a) Records required to be maintained for distance data must denote
Stats. Implemented: ORS 825.400 & ORS 825.402 f ; : .
Hist.: PUC 1-1991, f. & cert. ef. 1-11-91 (Order No. 91-20); MCT 3-1996, f. & cert. ef. 3- intermediate trip stops;

740-035-0200

14-96; Renumbered from 860-062-0090: MCT 5-1996, f. & cert. ef. 9-17-96; MCTB 5-2002. (b) Audit assessments are subject to penalty, late payment charges and
f. & cert. ef. 11-18-02 interest described in ORS 825.490;
(c) Any person against whom a proposed assessment is made by the
740-035-0250 Department may petition the Department for reassessment within 30 days
Penalty for Failure to Participate after service upon the person of the assessment notice. If a petition for

Failure to participate in the program as required by ORS 825.402 subreassessment is not filed within the 30-day period, the assessment becomes
jects a motor carrier to citation action as provided in ORS 810.530 and civilfinal. If a petition for reassessment is timely filed, the Department will
action as provided in ORS 825.950. For the purposes of ORS 810.530econsider the assessment. The decision of the Department upon a petition
“requirements for attendance” has the same meaning as “participate in thfor reassessment will become final 30 days after notice of the decision is

program” described in ORS 825.402 and OAR 740-035-0200. served upon the petitioner. A petitioner may submit a request for hearing in
Stat. Auth.: ORS 183, ORS 469, ORS 823, ORS 824 & ORS 825 the petition for reassessment; and

Stats. Implemented: ORS 825.137 . . . . .
Hist.: PUC 1-1991, f. & cert. ef. 1-11-91 (Order No. 91-20); PUC 9-1994, . & cert. ef. 4-21- (d) If a request for hearing is timely received, a hearing will be sched-

94 (Order No. 94-637); MCT 3-1996, f. & cert. ef. 3-14-96; Renumbered from 860-062- uled and conducted in accordance with the provisions of ORS Chapter 183.
0100; MCTB 5-2002. . & cert. ef. 11-18-02 The petitioner will be provided a minimum of 10 days notice of the time
and place of the hearing. The Department may assess a penalty of $150 for
failure to appear at a scheduled hearing.

Motor Carrier Education Curriculum ] ) . -
: . . . . . (3) The mileage reporting period for application and renewal purpos-
The Department W'." _pro_wde motor carmers with the |nformat|on es shall be the previous July through June twelve-month period.
needed to meet the participation requirements. The Department will pro- [Publications: Publication referenced are available from the agency.]

740-035-0260

vide educational information including, but not limited to: Stat. Auth.: ORS 183.335, ORS 823.011 & ORS 825.232
(1) Driver Qualifications; at'attsf'gﬂpcl%mfgngtgd:f%% stze.fogszi goR 50836'013 ; 90-834); PUC 7-1993, f. & cert. ef. 3
(2) Vehicle Inspectlon and Mamt_enance Requirements; 1EI)593 (Order No. EY)B.-ZSE)e;rI\./I(eTi' 3-1996, g 8206errt %f. 3-14-9)(%; Renumbereﬁ .frorgeséoe-(iSl-
(3) Motor Carrier Safety Regulations; 0005; MCTB 6-2002, fr. & cert. ef. 11-18-02
(4) Weight Mile Tax/Reporting Requirements;
(5) Insurance Filings; 740-200-0020
(6) Authority Suspensions; Adoption of Federal Rules Governing Payment of Heavy Vehicle Use
(7) Permissible Size and Weight Limits; Tax
(8) Overdimensional Permits and How to Obtain Them; and The Department hereby adopts the rules of the United States Internal
(9) Appropriate Agency Contact for Assistance. Revenue Service contained26 CFR Part 41(Heavy Vehicle Use Tax)

Stat. Auth.. ORS 183, ORS 469, ORS 823, ORS 824 & ORS 825 and all amendments thereto in effect April 1, 2002. These rules apply to car-
Stats. Implemented: ORS 825.400

Hist.. PUC 1-1991, . & cert. ef. 1-11-91 (Order No. 91-20); MCT 3-1996, f. & cert. ef. 3- l€r'S conducting operations subject to ORS Chapter 826.

14-96: Renumbered from 860-062-0102: MCTB 5-2002. f. & cert. ef. 11-18-02 [Publications: Publication referenced are available from the agency.]
’ ’ o T Stat. Auth.: ORS 823.011 & ORS 826.007
eecececece Stats. Implemented: ORS 803.370(5) & ORS 826.033

. Hist.: PUC 19-1990, f. & cert. ef. 12-31-90 (Order No. 90-1919); PUC 7-1993, f. & cert. ef.
A_dm' Qrder No.: MCTB 6-2002 3-19-93 (Order No. 93-285); MCT 3-1996, f. & cert. ef. 3-14-96; Renumbered from 860-
Filed with Sec. of State11-18-2002 081-0015; MCTB 6-2002, fr. & cert. ef. 11-18-02
Certified to be Effective: 11-18-02
Notice Publication Date:9-1-02 740-200-0040 .
Rules Adopted: 740-200-0040 Adoption of International Fuel Tax Agreement

) 1) The provisions contained in the International Fuel Tax Agreement

Rules Amended:740-200-0010, 740-200-0020 (

e L . (IFTA) Articles of Agreement, the IFTA Audit Manual and the IFTA
Subject: Provisions of the International Fuel Tax Agreement (IFTA) procedures Manual, and all amendments thereto in effect April 1, 2002, are

and associated material are applicable to Oregon-based motor Cafizreby adopted and prescribed by the Oregon Department of Transportation
riers who participate in IFTA as a way to report and pay fuel tax to(ODOT) and apply to Oregon-based motor carriers who participate in
other jurisdictions. A new rule adopts the most recent version of IFTAIFTA.
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(2) In addition to the requirements described in section (1) of this rule,085-0315, 141-085-0320, 141-085-0325, 141-085-0330, 141-085-
the following requirements apply to Oregon-based motor carriers who par9335, 141-085-0340, 141-085-0345, 141-085-0350, 141-085-0355,
ticipate in IFTA: _ o ) 141-085-0360, 141-085-0365, 141-085-0415, 141-089-0005, 141-
_ (a) Recor_ds required to be maintained for distance data must den0t®89-0010 141-089-0015. 141-089-0020. 141-089-0030. 141-089-
intermediate trip Stops; 0040, 141-089-0050, 141-089-0060, 141-089-0065, 141-089-0070,

mu5t(tt))()e ﬁe;i:rc&gjiie(gl monthly over the road and bulk fuel reconciliations 141-089-0075, 141-089-0081, 141-089-0086, 141-089-0091

(c) The Department shall assess a penalty of $50 or 10 percent of theUbject: These rules constitute a comprehensive revision of the
amount of delinquent taxes due, whichever is greater, for failing to file aéntire body of rules for the Agency's removal-fill permitting pro-
return, filing a late return, or underpaying taxes due on a return; gram. The rules establish standards for a complete application; clar-

(d) Upon proposing an additional assessment as the result of an auditfy Agency’s jurisdiction; clarify certain exemptions; propose new
the Department shall assess a penalty of 10 percent of the amount of deligtefinitions for existing terms; simplify civil penalty formulas; pro-
quent taxes due; . . pose new criteria for permit extensions; revise criteria for issuance

() Any person against whom a proposed assessment is made by thsr Emergency Letters of Authorization; add to compensatory miti-
Department may petition the Department for reassessment within 30 day@ation requirements; revise compensatory mitigation priorities;

after service upon the person of the assessment notice. If a petition fof_ . t itiqati | ) d itori .
reassessment is not filed within the 30-day period, the assessment becomkEgY/S€ COMpensatory mitigation plan review and monitoring require-

final. If a petition for reassessment is timely filed, the Department will MeNts; revise mitigation banking rules; address standing for
reconsider the assessment. The decision of the Department upon a petitid@guesting hearings on permit decisions; clarify security bonding and
for reassessment will become final 30 days after notice of the decision ignstrument requirements; include HB 3599 “converted wetlands”
served upon the petitioner. A petitioner may submit a request for hearing irrevisions; and other changes. The rules also revise the Agency's Gen-
the petition for reassessment; and eral Authorizations, including those governing fish habitat enhance-
(f) If a request for hearing is timely received, a hearing will be sched- ment, streambank stabilization, certain transportation-related struc-
uled and conducted in accordance with the provisions of ORS Chapter 183,a5 \etland restoration and enhancement, recreational and small
The petitioner will be provided a minimum of 10 days notice of the time scale placer mining within essential indigenous anadromous

and place of the hearing. The Department may assess a penalty of $150 far - . . . - - .
failure to appear at a scheduled hearing. Salmonid habitat, and removing and disposing of sediment behind

[Publications: Publication referenced are available from the agency.] tidegates for channel maintenance. A Technical Advisory Commit-
Stat. Auth.: ORS 823.011 & 825.555 tee assisted in reviewing the draft rules and recommending
Stat. Implemented: ORS 825.490 & 825.555 h
Hist.: MCTB 6-2002, fr. & cert. ef. 11-18-02 changes. ) ) _ o
ceescennee In January, the Agency issued notice of a comprehensive revision
Division of State Lands of its rules for the removal-fill permitting program. The Agency held
Chapter 141 hearings, took public comment and presented a revised version of the

rules to the State Land Board on June 11, 2002. The public comment
period ended at the June 11, 2002 meeting. At that meeting, the
) 3 Board directed the Agency to adopt the rules after readdressing those
Certified to be Effective: 1-15-03 issues raised pertaining to certain areas of the proposed amendments.

Notice Publication Date:2-1-02 The Agency reopened and received additional public comment of the
Rules Adopted: 141-085-0006, 141-085-0018, 141-085-0022, nronosed rules through July 31, 2002. These rules are the result of
141-085-0024, 141-085-0027, 141-085-0028, 141-085-0029, 141%4iq reconsideration and provide an inclusive reassessment of the
141—685-0126 141-685-0131 141-685-0136 141_'0 a5-0141 141_Rules Coordinator: June LeTarte—(503) 378-3805, ext. 239
085-0146, 141-085-0151, 141-085-0156, 141-085-0161, 141-085141-085-0005
0166, 141-085-0171, 141-085-0176, 141-085-0257, 141-085-0263Purpose/Applicability
141-089-0100, 141-089-0105, 141-089-0110, 141-089-0115, 141- These rules: ] ) ] o
089-0120, 141-089-0125, 141-089-0130, 141-089-0135, 141-089- Q) Apply to removal, fill and_/or alteration of material within the
0140, 141-089-0145, 141-089-0150, 141-089-0155, 141-089-0160‘1"53300";2535;?23%3 expressed in ORS 196.668 to 196.692, 196.800 to
141-089-0165, 141-089-0170, 141-089-0175, 141-089-0180, 141-"""" 5" SR : S .

’ ’ ' ’ 2) Establish procedures for applying for an individual removal-fill
089-0185, 141-089-0190, 141-089-0195, 141-089-0200, 141'089'|oermi(t,)a general a?Jthorization or agpe)rfne%gency authorization (referred to
0205, 141-089-0210, 141-089-0215, 141-089-0220, 141-089-0225y; these rules as either “permits” or “authorizations”) and the Agency’s
141-089-0230, 141-089-0235, 141-089-0240, 141-089-0245, 141process for reviewing applications for any of these permits and authoriza-
089-0250, 141-089-0255, 141-089-0260, 141-089-0265, 141-089+ions.
0270, 141-089-0275, 141-089-0280, 141-089-0285, 141-089-0290, (3) Establish standards and criteria that an applicant must meet to
141-089-0295, 141-089-0300, 141-089-0305, 141-089-0310 obtain a permit or an authorization.
Rules Amended:141-085-0005, 141-085-0010, 141-085-0015, 141- |'(ﬁ)tEStab|'|]iSh generdal C?hndi_tiOI;S and mitigation requirements to be

applied to each approved authorization.
O e L O, 00T T pocesrs g 07519600 1963,
! ! J ’ . an .835.
égé-ggg-zozlﬁli égé'gggfzﬁi égé-gggéozjisi 332'822'2021540]: égé’ (6) Define the “waters of the state” of Oregon that are subject to
- ) - i ) - R ) - - ' - Temoval-fill permit requirements.

0264, 141-085-0266, 141-085-0400, 141-085-0406, 141-085-0410, (7) Deﬁne the a?ctivities that are subject to (refer to OAR 141-085-
141-085-0421, 141-085-0425, 141-085-0430, 141-085-0436, 1410015) or exempt from (refer to OAR 141-085-0020) these rules. Generally,
085-0440, 141-085-0445, 141-085-0610, 141-085-0620, 141-085+he following activities are subject to removal-fill authorization require-
0630, 141-085-0640, 141-085-0650, 141-085-0660 ments if conducted in waters of the state. However, this is not an inclusive
Rules Repealed141-085-0030, 141-085-0032, 141-085-0035, 141- list and it does not _address exemptions from permit requirements. Coqsult
085-0040, 141-085-0050, 141-085-0055, 141-085-0060, 141_085_the rules'to determln(_a \A_/he_ther a particular activity is s_u_bject to authoriza-
0065, 141-085-0101, 141-085-0110, 141-085-0120, 141_085_0125t|?n .requwements. This list is solely for the purpose of giving general exam-
141-085-0130, 141-085-0135, 141-085-0140, 141-085-0145, 1417 (2) Streambank stabilization:
085-0150, 141-085-0155, 141-085-0160, 141-085-0165, 141-085- (b) Wetland restoration;
0170, 141-085-0175, 141-085-0180, 141-085-0242, 141-085-0258,  (c) Road, bridge or transportation structure construction (including
141-085-0260, 141-085-0300, 141-085-0306, 141-085-0310, 141¢ulverts, road fills);

Adm. Order No.: DSL 6-2002
Filed with Sec. of State11-25-2002
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(d) Utility line construction including pipelines and overhead lines; (6) The restoration of wetlands and other waters through voluntary

(e) Sand and gravel removal (commercial and non-commercial); restoration and conservation programs is encouraged and facilitated.

(f) Water diversion works/structures (permanent and temporary) (7) The Agency shall administer the removal-fill program in a manner
including water intakes, weirs and push-up dams; consistent with and in support of:

(9) Fish habitat enhancement (e.g. large rock placement; pool and (a) The Oregon Plan as described in ORS 541.405;
pond construction; gravel placement; side channel construction; barrier (b) The applicable Oregon Wetlands Benchmarks; and

removal; placement of large wood material; and streambank rehabilitation). (c) The Oregon Coastal Zone Management Program.
(h) Temporary construction works (e.g., cofferdams); (8) The Agency shall carry out its responsibilities under these rules in
(i) Dredge material disposal; _ compliance with the coordination procedures established in its State
(j) Stream gauging station construction; _ Agency Coordination Program (OAR 141-095-0000).
(k) Waterfront structure construction (e.g. bulkheads, sheet piling, Stat. Auth.: ORS 196.600- 196.692; ORS 196.800- 196.990

backfilling, filling); Stats. Implemented: ORS 196.600- 196.692; ORS 196.800- 196.990

() Boat ramp construction and improvement; Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03

(m) Fill placement for the purpose of land development for institu-
tional, public facilities, residential, commercial or industrial uses;

(n) Piling,dolphins;

(o) Access channel dredging including maintenance dredging;

(p) Underwater blasting;

(q) Streambank excavation (e.g., bank sloping, reshaping);

141-085-0010
Definitions
The following definitions will be used in addition to those in ORS
196.600, 196.800, 196.815, 196.830, 196.860 and 196.905
(1) “Activities Customarily Associated with Agriculture” (ORS
() Stormwater, wastewater, or sewer outfall construction: 196.81.0(1')(b)_) applies only to fill or removal_ of Iesg than 50 cubic yards in
(s) Channel or streambed relocation; essential |nd|g'e_n'ous anadrom_ous salm_onld ha_bltat (;ee OAR_141-102-
(t) Tidegate or other water control structure (e.g. levees, dikes, canal§020(6)). “Activities customarily associated with agriculture” include
or irrigation ditches or drainage ditches) construction; maintenance of an existing irrigation structure at an existing point of diver-
(u) Mining (e.g. placer mining); and sion (as deflneq in OAR _69_0—0_15—0005) to maintain pr_eV|c_)ust constructed
(v) Water storage improvement construction (e.g. ponds, reservoirs) agricultural drainage or irrigation channels, or to maintain or replace any
(8) Govern the basics of the removal-fill program. They must be usedassociated and necessary pumps, tide gates, levees, groins and/for other
in conjunction with other Agency rules, which address specific subjectsdrainage or irrigation-related devices. Exempt activities also include main-
relating to removal and fill, including but not limited to: taining existing culverts under farm or ranch roads by removing debris.
(a) Wetland Delineation Report Requirements and Jurisdictional “Activities customarily associated with agricultural” does not include activ-
Determinations for the Purpose of Regulating Fill and Removal within ities such as filling a slough to expand a farm field, constructing a new farm

Waters of the State (OAR 141-090-0005 to 141-090-0055). or ranch roaq,_or constructing a new point _of diversion.
(b) Wetland Conservation Plans (OAR 141-086-0005 to 141-086- (2) “Activity” means the same as “project.”
0100 and 141-120-0000 to 141-120-0230). (3) “Adverse Effect” means the same as “reasonably expected adverse

(c) The 1992 Lower Willamette River Management Plan as promul- impacts”.
gated by the State Land Board and the Division of State Lands and adopt-  (4) “Applicant” means a person seeking a permit or authorization to

ed by reference (OAR 141-080-0105). conduct a removal-fill activity under ORS 196.800 to 196.990 and who has
(d) Essential Indigenous Anadromous Salmonid Habitat (OAR 141- authority to fully execute the terms and conditions of the authorization.

102-0000 to 141-102-0045). (5) “Agency” means the Oregon Division of State Lands and the
(e) Oregon Scenic Waterways (OAR 141-100-0000 to 141-100- Director or designee.

0090). (6) “Aquatic Life and Habitats” means the aquatic environment
(f) General Authorizations (OAR 141-089). including fish, wildlife and plant-species dependent upon environments
o e o e oo o o3 0ae250.02§16a1e0 and Supported by he waters of s state. Aqualc e ncludes com-

Hist.: LB 15, f. 2-1-74, ef. 2-25.74; LB 6-1984, 1. & ef. 12-17-84; Renumbered from 141- Munities and species populations that are adapted to aquatic habitats for at
085-0103; LB 3-1992, f. & cert. ef. 6-15-92; DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03 least a portion of their life.
(7) “Avrtificially Created” means constructed by artificial means.
(8) “Artificial Means” means the purposeful movement or placement
of material by humans and/or their machines.
o ) . (9) “Authorization” means an individual permit, letter of authoriza-
(1) No authorization to place fill or remove material from the waters tion issued under a General Authorization, or emergency authorization as

o the(ef)ﬁfe?fr;g:with the paramount policy of this state to preserve the userequired by these rules and ORS 196.810 and 196.850.
of its waters for navigation, fishing, and pli/blic recreation uses or (10) *Authorization Holder" means the person holding a valid author-
: ’ 'jzation from the Agency.

(b) Be inconsistent with the protection, conservation and best use o (11) “Bank” means: (a) for perennial streams, that portion of a water-

the water resources of this state. . . - ; -
(2) To the extent possible, the Agency shall administer these rules gvay that is exposed at low WaFer anq lies below the ordinary high water line
ensure persons receive timely, fair, consistent and predictable treatme r t_)ankfull_ stage; af?d (0) for_lntermlttent streams, the bank extends FO t_he
including timely communication and consistent application and interpreta—qrdm.ary high Wg\terl|ne, the line between the bed and bank may be indis-
tinguishable during dry months.

tion of these rules and the removal-fill law. “Bankful X h . | flood
(3) The Agency shall actively and continually pursue improvements eleva(t?-ozrz Bankfull Stage” means the two-year recurrence interval floo

to the authorization process in order to reduce paperwork, eliminate dupli- . . I . i

cation, increase certainty and timeliness and enhance protection of water ~ (13) “Baseline Conditions” means the ecological conditions, wetland

resources. functional attributes, and the vegetative, soils, and hydrological character-
(4) The Agency shall recognize the interests of adjacent landowners/Stics present at a site before any change is made. _ _

Tribal governments, public interest groups, watershed councils, state and ~ (14) “Basin” means one of the eighteen (18) Oregon drainage basins

federal agencies, and local government land use planning agencies, ariélentified by the Oregon Water Resources Department as shown on maps

shall provide notice to such interests prior to issuance of an individualPublished by that agency.

141-085-0006
Policy

removal-fill permit or adoption of a general authorization. (15) “Beds” means: (a) for the purpose of OAR 141-089-0245 to 141-
(5) In regard to the regulation of wetlands, the Agency shall adminis- 089-0275, the land within the wet perimeter and any adjacent nonvegetat-
ter these rules to ensure that: ed dry gravel bar; (b) for all other purposes, “beds” means that portion of a

(a) The protection, conservation and best use of the state’s wetlanavaterway that is always covered by water; or, on intermittent streams, the
resources, including their functional attributes, are promoted through thearea that carries water when water is present.
integration and coordination of the local comprehensive land use plans and  (16) “Beds or Banks” means the physical container of the waters of

the Agency permitting process. this state, bounded on freshwater bodies by the line of ordinary high water
(b) A stable wetland resource base is maintained through impactor bankful stage, and on bays and estuaries by the limits of the highest
avoidance and compensation for unavoidable wetland losses. measured tide.
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(17) “Bio-Engineering” means construction methods which use live (37) “Concentrator” means a device used to physically or mechani-
woody material or a combination of live vegetation material (usually cally separate and enrich the valuable mineral content of aggregate. Pans,
woody) and rock to stabilize a stream bank. sluice boxes and mini-rocker boxes are examples of concentrators.

(18) “Borrowed Material” means excavated earth or rock that is (38) “Consent Agreement” means an informal agreement between the
removed from one location (e.g. streambed) and used at another location Agency and the violator that is signed by both parties, where the violator vol-

(19) “Buffer” means an upland area immediately adjacent to or sur- untarily agrees to resolve a removal-fill violation.
rounding a wetland or other water that protects the functioning of that wet- (39) “Consent Order” means a formal, legally binding agreement
land or water. between the Agency and the violator that is signed by both parties, where

(20) “Bulkhead” means a vertical or nearly vertical bank protection the violator voluntarily agrees to resolve a removal-fill violation.
structure placed parallel to the shoreline consisting of concrete, timber,  (40) “Converted Wetland” means, for the purposes of OAR 141-085-
steel, rock, or other permanent material not readily subject to erosion. ~ 0020(4),

(21) “Cease and Desist Order” means a legally binding order com- (a) Wetlands that on or before June 30, 1989, have been diked,
pelling a party to cease removal or fill activities in waters of the state. ~ drained, dredged, filled, leveled or otherwise manipulated to impair or

(22) “Certified Credit” as used in compensatory wetland mitigation reduce the flow, circulation or reach of water for the purpose of enabling
banking, results when the wetland mitigation bank has met or exceeded theroduction of an agricultural commodity and are managed for that purpose;
performance standards established in its Mitigation Bank Instrument. Onceénd
credits are certified, they are available for sale or exchange. (b) Includes land that the Natural Resources Conservation Service of

(23) “Channel” means a natural (perennial or intermittent stream) orthe United States Department of Agriculture, or its successor agency, certi-
human made (e.g., drainage ditch) waterway of perceptible extent that perifi€s as prior converted cropland or farmed wetland, so long as agricultural
odically or continuously contains moving water and has a definite bed andn@nagement of the land has not been abandoned for five or more years.
banks that serve to confine the water. (41) “Cowardin Classification” means the comprehensive classifica-

(24) “Channel Relocation” means a type of removal in which a new tion sy_stem of W_etle_inds an_d deepwater habitats that was developed by the
channel is dug and the flow of the stream is diverted from the old channel-S- Fish and Wildlife Service (Cowardin et al. 1979).
into the new channel. (42) “Creation” means to convert an area that has never been a wet-

(25) “Coastal Zone” means the area lying between the Washington'and to a jurisdictional wetland. i
border on the north to the California border on the south, bounded on the  (43) “Creation of an Estuarine Area” means to convert an upland area
west by the extent of the state’s jurisdiction as recognized by federal |aW3nt0 a ;hallow subtidal or an intertidal or tidal marsh area by Ignd surface
and the east by the crest of the coastal mountain range, excepting: e}lteratlon. The areato be ponverted must pe an upland_area lying above the

(a) The Umpqua River basin, where the coastal zone extends tdin€ Of nonaquatic vegetation when alteration work begins.

Scottsburg; (44) “Culvert” means a conduit designed and functioning to convey

(b) The Rogue River basin, where the coastal zone extends to Agness'stream flows under an obstacle, such as, a corrugated metal pipe used to
' pass stream flow under a road.

(c) The Columbia river basin, where the coastal zone extends to the (45) "Dam” means a structure or barrier constructed across a water-
downstream end of Puget Island. way to control the flow .Of the water. )
(26) “Coastal Zone Certification Statement” means a signed state- (46) "Day of Viclation” means the first day and each day thereafter on

ment by the responsible local official that a proposed removal-fill project is which there is a failure to comply with any provision of the removal-fil

; ) . - aw, these rules (OAR 141-085), any rule adopted pursuant to these rules
;gﬂi's&e;r:avég;;hnﬁ glr;pr:lcable enforceable policies of the Oregon Coasty OAR 141-085), any order adopted in accordance with these rules (OAR

(27) “Cofferdam” means a temporary enclosure used to keep Water141—085) or any authorization issued in accordance with these rules (OAR

141-085).
from a work area. _— - . . -
M . N . 47) “Deep Ripping, Tiling and Moling” refer to certain specific

(28) "Commercial Aggregate Remoyal means _excavatlng sand, mech(ani)cal mert)hodgpusged to pgromote subsgurface drainage of apgricultural
gravel or rock for the purposes of exchanging or reselling as a marketablgvetlalnds
commodity. ’

(29) “Commercial Operator” means any person undertaking a projecttiona
having financial profit as a goal.

(30) “Compensatory Mitigation” means replacement of water
resources that are damaged_c_)r d(_estroyed by an authorized activity. (49) “Dewatering” is the removal of water from a defined area (e.g.,

(31) “Compensatory Mitigation Goal” means a broad statement(s) fom within a cofferdam) using gravity or mechanical means (e.g. pump-
that describes the intent or purpose of the compensatory mitigation propos,qy.

al. An example of a mitigation goal is “to establish a 10-acre diverse wet- (50) “Dike” means any embankment, usually earthen, constructed to
land habitat with four Cowardin wetland classes.” control or confine water.

(32) “Compensatory Mitigation Objective” means the specific direct (51) “Directly Connected” as used in connection with exempt forest
actions necessary to achieve the compensatory mitigation goals. Mitigatiopnanagement practices means conducted as part of a commercial activity
objectives are performance based and measurable; they describe watgd|ating to the establishment, management or harvest of forest tree species.
regimes, vegetation structure, soil morphology, and/or habitat features thafhese activities include reforestation; road construction and maintenance;
will be restored, enhanced, or created as a part of the compensatory mitharyesting of forest tree species; application of chemicals; disposal of slash;
gation plan. An example of an objective is “the vegetated areas will have sjte preparation; pre-commercial thinning; pruning; development of rock
(three) acres each of emergent, scrub-shrub forested wetland.” pits for forest road use; collecting cones and seeds; tree protection such as

(33) "Compensatory Wetland Mitigation (CWM) Plan” means a doc- hud capping; and harvesting of minor forest products. These activities also
ument that describes in detail a proposed compensatory wetland mitigatioghclude riparian and aquatic habitat restoration done as part of a forest man-
project. agement practice. Directly connected does not include fill and removal

(34) “Compensatory Wetland Mitigation (CWM) Project” means a activities conducted as part of a land use change, even though commercial
project to replace authorized wetland losses by the creation, restoration, dfarvesting of forest tree species may be part of the land use change process.
enhancement of a wetland according to a compensatory mitigation plan. (52) “Direct Compensatory Wetland Mitigation” means compensa-

(35) “Comprehensive Plan” means a generalized, coordinated landory wetland mitigation constructed by the applicant including restoration,
use map and policy statement of the governing body of a local governmengreation and/or enhancement.
that interrelates all functional and natural systems and activities relating to (53) “Drainage Ditch” means channels excavated from the surface of
the use of lands, including but not limited to sewer and water systemsthe ground designed to remove surface or shallow ground waters.
transportation systems, educational facilities, recreational facilities, and (54) “Dolphin” is a cluster of piles or piling which is bound together.
natural resources and air and water quality management programs and as  (55) “Drained” means a condition in which ground or surface water
further defined under ORS 197.015(5). has been reduced or eliminated by artificial means.

(36) “Completed Application” means a signed application form that (56) “Dredge Material Disposal Sites” or “DMD” means geographic
contains all necessary information as described in OAR 141-085-0025 andbcations identified as pre-approved by local government for the stockpil-
as determined to be complete under OAR 141-085-0027. ing or disposal of materials dredged from a waterway.

and

(48) “Degraded” wetland refers to a wetland with diminished func-

| attributes resulting from hydrologic manipulation (such as diking,
draining and filling) or other human caused actions or events that demon-
strably interfere with the normal functioning of wetland processes.
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(57) “Dredging” means removal of bed material using other than hand (74) “Fen” means a type of wetland that accumulates peat, receives
held tools. some drainage from surrounding mineral soil and supports a wide range of
(58) “Emergency” means natural or human-caused circumstances thategetation types including sedge and moss-dominated communities and
pose an immediate threat to public health, safety or substantial propertgoniferous forests.
including crop or farmland. (75) “Fill” means the total of deposits of material, including pilings,

(59) “Emergency Authorization” is an expedited authorization that by artificial means equal to or greater than 50 cubic yards at one location in
the Agency may issue for the removal of material from the beds or banksany waters of this state. However, in designated Essential Indigenous
or filling of any waters of the state in an emergency, for the purpose of mak-Anadromous Salmonid Habitat (ESH) areas (OAR 141-102-0000 to 141-
ing repairs or for the purpose of preventing irreparable harm, injury or dam-102-0045) and in designated Scenic Waterways (OAR 141-100-0000 to
age to persons or property (ORS 196.810(4)). 141-100-0090) “fill” means any deposit by artificial means.

(60) “Emergency Wetlands Resources Act of 1986” means the feder- (76) “Financial Assurance(s)” means the money or other form of
al legislation adopted as Public Law 99-645. financial instrument (for example, surety bonds, trust funds, escrow

(61) “Enhancement” refers to a human activity that increases theaccounts, proof of stable revenue sources for public agencies) required of
function of an existing degraded wetland. the sponsor to ensure that the functions of the subject bank are achieved and

(62) “Enhancement of an Estuarine Area” means a long-term maintained over the long-term pursuant to the terms and conditions of the
improvement of existing estuarine functional characteristics and processeMitigation Bank Instrument.
that is not the result of a creation or restoration action. (77) “Financial Security Instrument” means a Surety Bond,

(63) “Environmentally Preferable” means having a higher likelihood Certificate of Deposit, irrevocable letter of credit or other instrument to
of replacing wetland functional attributes or of improving water resources guarantee performance.
of the state. (78) “Fish Habitat Enhancement” means a project with the sole pur-

(64) “Erosion-Flood Repair” means the placement of riprap or any pose of improving habitat conditions for fish.
other work necessary to preserve existing structures, facilities and land (79) “Fish Passage/Fish Screening Structures” mean devices specifi-
from flood and high stream flows. cally designed to manage/direct the movement of fish.

(65) “Estuarine Resource Replacement” means the creation, the (80) “Fishway” means any structure, facility or device that is
restoration or enhancement of an estuarine area to maintain the functionalesigned to enable fish to effectively pass around or through an obstruction.
characteristics and processes of the estuary, such as its natural biological (81) “Floodplain” is that portion of a river valley, adjacent to the
productivity, habitats and diversity of native species, unique features, andcchannel, which is built of sediments, deposited during the present regimen
water quality. of the stream and is covered with water when the waterway overflows its

(66) “Estuary” means a body of water semi-enclosed by land andbanks at flood stage.
connected with the open ocean within which salt water is usually diluted by (82) “Food and Game Fish” means those species listed under either
fresh water derived from the land. “Estuary” includes all estuarine waters,ORS 506.011 or 496.009.
tidelands, tidal marshes and submerged lands extending upstream to the (83) “Food-Producing Areas for Food and Game Fish” (as used in
head of tidewater. However, for the purposes of these rules, the Columbi®RS 196.800 and these rules) include all stream reaches that flow during a
River Estuary extends to the western edge of Puget Island. portion of every year, up to one stream order above (i.e., upstream) any

(67) “Expiration Date” means the date the authorization to conductfood and game fish bearing stream.
the removal-fill activity specified in the authorization has ended. The (84) “Forest Management Practices” means commercial activity con-
authorization holder’s obligation to comply with the Agency’s rules and ducted on forestlands connected with growing and harvesting forest tree
authorization conditions continues indefinitely. For example, compensatoryspecies, including but not limited to:

wetland mitigation requirements, including monitoring, extend until such (a) Reforestation;
requirements are fully satisfied according to the general and specific con- (b) Road construction and maintenance;
ditions attached to the authorization. (c) Harvesting of forest tree species;
(68) “Extreme Low Tide” means the lowest estimated tide that can (d) Application of chemicals; and
occur. The elevation of Extreme Low Tide under these rules is established (e) Disposal of slash.
at -3.5 feet Mean Lower Low Water. (85) “Forestland” means the same as used in the Forest Practices Act

(69) “Farm or Stock Pond” means a confined water body located onand rules (ORS 527.610 to 527.992 and OAR 629-024-0101(26)) as land
a working farm or ranch, created by human activity and used predominatewhich is used for the commercial growing and harvesting of forest tree

ly for agricultural purposes. species, regardless of how the land is zoned or taxed or how any state or
(70) “Farm Road” means a road on a working farm and that is usedlocal statutes, ordinances, rules or regulations are applied.
predominantly for agricultural purposes. (86) “Free and Open Connection” as used in OAR 141-085-0015(2)

(71) “Farm Use” means the current employment of land for the pri- means a connection by any means, including, but not limited to, culverts, to
mary purpose of obtaining a profit in money by raising, harvesting and sell-or between natural waterways and other bodies of water that allows the
ing crops or the feeding, breeding, management and sale of, or the produ@aterchange of surface flow at bankful stage or ordinary high water, or at or
tion of, livestock, poultry, fur-bearing animals or honeybees or for dairying below mean higher high tide between tidal waterways.
and the sale of dairy products or any other agricultural or horticultural use (87) “Functional Attributes” are those ecological characteristics or
or animal husbandry or any combination thereof. “Farm Use” includes theprocesses associated with a wetland and the societal benefits derived from
preparation, storage and disposal by marketing or otherwise of the producthose characteristics. These ecological characteristics are widely known as
or by-products raised on such land for human or animal use. “Farm Use™functions,” whereas the associated societal benefits are widely known as
also includes the current employment of land for the primary purpose of‘values.” For example, wetland functions include, but are not limited to the
obtaining a profit in money by stabling or training equines including but not following: providing habitat areas for fish and wildlife; nutrient break-
limited to providing riding lessons, training clinics and schooling shows. down, retention and/or assimilation; stormwater retention and controlled
“Farm Use” also includes the propagation, cultivation, maintenance andrelease. Values associated with those functions, respectively, might include:
harvesting of aquatic species and bird and animal species to the extemrotecting listed species; water quality improvement; and flood attenuation
allowed by the rules adopted by the Oregon Fish and Wildlife Commission.and floodwater storage.

“Farm Use” includes the on-site construction and maintenance of equip- (88) “General Authorization” means a rule adopted by the Agency
ment and facilities used for the activities described in this subsection.authorizing, without an individual removal-fill permit, a category of activ-
“Farm Use” does not include the use of land subject to the provisions ofities involving removal or fill, or both, on a statewide or other geographic
ORS Chapter 321, except land used exclusively for growing culturedbasis. (OAR 141-085-0070).

Christmas trees. (89) “Geographic Region” for the purposes of the payment to provide

(72) “Farmed Wetland” means land that the Natural Resourcesoption of a compensatory wetland mitigation plan, means one of the eight-
Conservation Service of the United States Department of Agriculture certi-een (18) Oregon drainage basins identified by the Oregon Water Resources
fies as farmed wetland. Department (WRD) as shown on maps published by WRD.

(73) “Federal Endangered Species Act” or “ESA” means 16 U.S.C. (90) “Governmental Body” includes the federal government when
1531 et seq., administered by the U.S. Fish and Wildlife Service (USFWS)operating in any capacity other than navigational servitude, the State of
and the National Marine Fisheries Service (NMFS). Oregon and every political subdivision therein.
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(91) “Gravel” is loose rounded rock, particle size between 2 and 64 (114) “Jetty or Jetties” means a pier or other structure projecting into
mm in diameter. a body of water to influence the current or tide or protect a harbor or shore-
(92) “Groins” is a general category of structures that are designed tdine.
directly influence stream hydraulics, and may include barbs and vanes. The  (115) “Land and Water Conservation Fund Act” means the federal
primary function of a groin is to provide roughness, dissipate energy, andegislation adopted as Public Law 88-578, as amended. (16 U.S.C. Section
reduce velocities near the bank. They may be oriented downstream, pe#60-L et seq.)

pendicular, or upstream to the flow. (116) “Large Woody Material” means trees or tree parts larger than
(93) “Habitat Enhancement” means to improve habitat areas throughten inches in diameter at the smallest end and longer than six feet, includ-
habitat manipulation and management. ing rootwads.
(94) “Harvesting” means, for the purposes of OAR 141-085-0020(4), (117) “Legally Protected Interest” means a claim, right, share, or
physically removing farm or ranch crops. other entitlement that is protected under state or federal law. A legally pro-
(95) “Hatchery” means any water impoundment or facility used for tected interest includes, but is not limited to, an interest in property.
the captive spawning, hatching, or rearing of fish and shellfish. (118) “Letter of Authorization” is issued to a person confirming that

(96) “Hearing Officer Panel” means the group established within the the activity described in an application meets the requirements of a specif-
Employment Department, pursuant to the provisions of Sections 2 to 21jc General Authorization adopted in accordance with these rules.

Chapter 849, Oregon Laws, 1999 (later codified within ORS 183.310 to (119) “Levee” means a human-made feature that restricts movement
183.550), to provide hearing officers to conduct contested case proceeddf water into or through an area.
ings. (120) “Line of Nonaquatic Vegetation” means the upper limit of wet-

(97) “Herbaceous Plants” are non-woody vegetation including forbs, land vegetation, or, the point at which characteristic upland species become
grasses, rushes and sedges. established in the vegetation, or, if not discernible, the line of Highest

(98) “Highbanker” means a stationary concentrator capable of beingMeasured Tide which is a projection from the highest tide actually observed
operated outside the wetted perimeter of the water body from which wateon a tide staff within the estuary.
is removed, and which is used to separate gold and other minerals from (121) “Linear Project” means a corridor type project, such as a trans-
aggregate with the use of water supplied by hand or pumping, and consisportation or utility transmission project.
ing of a sluice box, hopper, and water supply. Aggregate is supplied to the (122) “Listed Species” means any species listed as endangered or
highbanker by means other than suction dredging. This definition excludeshreatened under the federal Endangered Species Act (ESA) and/or any
mini-rocker boxes. species listed as endangered, threatened or sensitive under the Oregon

(99) “Highbanking” means the use of a highbanker for the recovery Endangered Species Act (OESA).
of minerals. (123) “Maintenance” means the periodic repair or upkeep of a struc-

(100) “Highest Measured Tide” means the highest tide projected fromture in order to maintain its original function. Maintenance does not include
actual observations of a tide staff within an estuary or tidal bay. any modification that changes the character or scope, or increases the

(101) “Hydraulicing” means the use of water spray or water under adverse impact over the original fill or removal design, except as specifi-
pressure to dislodge minerals and other material from placer deposits.  cally stated in OAR 141-085-0020. Maintenance does not include recon-

(102) “Hydric Soil” is a soil that is formed under conditions of satu- struction.
ration, flooding or ponding long enough during the growing season to (124) “Maintenance Dredging” means dredging to maintain the serv-
develop anaerobic conditions in the upper part. iceability of an existing dredged channel to the previously authorized

(103) “Hydrophytic Vegetation” is the sum total of macrophytic plant depths and areas for a previously defined project.
life growing in water or on a substrate that is at least periodically deficient (125) “Material” means rock, gravel, sand, silt and other inorganic
in oxygen as a result of excessive water content. substances removed from waters of the state and any materials, organic or

(104) “Hydrogeomorphic Method” or “HGM” is a method of wetland inorganic, used to fill waters of the state.
classification and functional assessment based on a wetland’s location in ~ (126) “Maximum Pool Elevation” means the highest operating level
the landscape and the sources and duration of water flow. The HGMof a reservoir.
approach identifies the wetland classes present in each region, defines the  (127) “Mining Access Road” means a road constructed for the sole
functions that each class of wetlands performs, and establishes referenqairpose of serving a commercial gravel, placer or lode operation.
sites to define the range of functioning of each wetland class. (128) “Mitigation” means the reduction of adverse effects of a pro-

(105) “Impact” or “Effect” means the actual, expected or predictable posed project by considering, in the following order:
results of an activity upon waters of the state including water resources, (a) Avoiding the impact altogether by not taking a certain action or
navigation, fishing and public recreation uses. parts of an action;

(106) “Impounded Waters,” means waters behind dams, weirs or (b) Minimizing impacts by limiting the degree or magnitude of the
other structures as measured to the maximum pool or top of the spillwayaction and its implementation;
whichever is lower. (c) Rectifying the impact by repairing, rehabilitating or restoring the

(107) “Indirect Wetland Mitigation” means wetland mitigation not affected environment;
constructed by the permit holder (e.g., Payment-to-provide, mitigation (d) Reducing or eliminating the impact over time by preservation and
banking and/or conservation in lieu). maintenance operations during the life of the action by monitoring and tak-

(108) “Individual Removal-Fill Permit” is a permit issued to a person ing appropriate corrective measures; and
for a specific removal and/or fill activity that is not subject to a General (e) Compensating for the impact by replacing or providing compara-
Authorization or Emergency Authorization as defined in these rules. ble substitute wetlands or other waters.

(109) “Intergovernmental Agreement” means a memorandum of (129) “Mitigation Bank” or “Bank” means wetland(s) and any asso-
agreement (MOA), memorandum of understanding (MOU), intergovern- ciated buffer(s) restored, enhanced, created, or protected, whose credits
mental agreement (IGA), or other forms of agreement between governmentay be sold or exchanged to compensate for unavoidable future wetland
entities. losses due to removal, fill, or alteration activities. ORS 196.600(2) further

(110) “Intermittent Stream” means any stream that flows during a defines this term.
portion of every year and which provides spawning, rearing or food-pro- (130) “Mitigation Bank Credit” or “Credit” is a unit of measure of the
ducing areas for food and game fish. increase in wetland functional value achieved at a mitigation site. Wetland

(111) “Intertidal or Tidal Marsh Area of an Estuary” means those credits are the unit of exchange for compensatory wetland mitigation. ORS
lands lying between extreme low tide and the line of nonaquatic vegetatiori96.600(1) further defines this term.

(Figure 1, Estuarine Mitigation The Oregon Process, Division of State (131) “Mitigation Bank Instrument” or “Instrument” is the final doc-
Lands, April 1984, p 8). ument approved by the Agency that formally establishes the wetland miti-

(112) “Invasive Plants” mean non-native plants that aggressively gation bank and stipulates the terms and conditions of its construction,
compete with native species. For example, invasive plants include Englistoperation, and long-term management. The Instrument is usually in the
ivy, reed canary grass and Himalayan blackberry. form of a memorandum of agreement signed by members of the Mitigation

(113) “Irrigation Ditches” are channels excavated on the surface of Bank Review Team (MBRT), but an order from the Agency makes the
the ground designed to convey water for the purpose of irrigating crops oinstrument legally binding and enforceable if a removal-fill permit is not
pasture. required to construct the bank.
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(132) “Mitigation Bank Prospectus” or “Prospectus” is a preliminary (c) Textural change of depositional sediment or changes in the char-
document prepared by a mitigation bank sponsor describing a proposedcter of the soil (e.g. from sand, sand and cobble, cobble and gravel to
bank in detail sufficient to enable initial review by the Agency. The Agency upland soils);
uses the Prospectus to initially determine whether the proposed bank would  (d) Elevation below which no fine debris (needles, leaves, cones,
be technically feasible, whether the bank is likely to be needed, andseeds) occurs;
whether the bank can meet the policies stated in these rules. (e) Presence of litter and debris, water-stained leaves, water lines on

(133) “Mitigation Bank Review Team” or “MBRT” is an advisory tree trunks; and/or
committee to the Agency and the Corps on wetland mitigation bank proj- (f) Other appropriate means that consider the characteristics of the
ects. surrounding areas.

(134) “Mitigation Bank Sponsor” or “Sponsor” is a person who is (148) “Oregon Endangered Species Act” or “OESA” means ORS
proposing, or has established and/or is maintaining a mitigation bank. The#96.171 to 496.192, administered by ODFW, and ORS 564.010 to 564.994
sponsor is the entity that assumes all legal responsibilities for carrying ougdministered by the Oregon Department of Agriculture (ODA).
the terms of the Instrument unless specified otherwise explicitly in the (149) “Oregon Scenic Waterway” means a river or segment of river
Instrument. or lake that has been designated as such in accordance with ORS 390.805

(135) “Movement by Artificial Means,” means to excavate, alter or t0 390.925.
otherwise displace material such as, but not limited to: mechanically mov-  (150) “Oregon Wetlands Priority Plan” or “Plan” means a plan devel-
ing gravel within a streambed, suction dredging for recreational or placeroPed pursuant to these rules and approved by the State Land Board that
mining, blasting, plowing, and land clearing activities such as grading’estapllshes a proct_edure for s_ettmg prl_orlpes_and creates a I|_st of wetlands
scraping and displacing of inorganic material associated with stumpand interests therein for possible acquisition in accordance with the federal
removal (except as otherwise allowed by OAR 141-085-0020 for normal Emergency Wetlands Resources Act of 1986 (Public Law 99-645).
farming and ranching activities and other exempted actions). (151) “Other Waters” means waters of the state other than wetlands.

(136) “Native Vegetation” means plant species that occurred or are (152) “Passive Revegetation” means a strategy allowing the re-estab-
documented to have occurred within the State of Oregon prior to Euro-iShment of non-invasive vegetation without planting or seeding.

American settlement. (153) “Payment to Provide Mitigation” means compensatory wetland

(137) “Natural Biological Productivity” means the sum of all biomass Mitigation performed using cash paid to the Agency or by agreement of the

production in an estuary including biological production at all trophic lev- AgeNncy to an approved third party. )

els under, on, and above the land surface. (154) “Perennial Stream” means a stream with flow that lasts
(138) “Natural Resources In and Under the Waters of this State”{hroughout the year. o o

means aquatic life and habitats and includes resources such as shellfish _(155) “Person”is an individual, a pOIf'.t'mI subdlws;]c_)n Qr_governlr(nent

beds, spawning and rearing areas for anadromous fish, gravel and mineral@J€Ncy. or any cprporatlon, asquatlon, irm, partners P, Joint stqc com-

and other sites and avenues for public recreation, navigation and publi@a"y: limited liability company, limited liability partnership, or quasi-pub-

commerce within the waters of this state ’ Ic corporation registered to do business in the State of Oregon.

(139) “Natural Waterways,” as used in ORS 196.800(14), means (156) “Piles/Piling” is a wood, steel or concrete beam placed, driven
! : " ' or jetted into the beds or banks of a water of the state.
waterways created naturally by geological and hydrological processes, (157) “Placer” includes a glacial or alluvial deposit of gravel or sand

waterways that would be natural but for human-caused disturbances (e'g('fontainin eroded particles of minerals, eroded hard rock vein material
channelized or culverted streams, impounded waters, partially drained wet; ™ 9 P !
; ; - ..._ (residual placer) and clay.
lands or ponds created in wetlands) and that otherwise meet the definitio w - . . . .
. g (158) “Plan View” means a drawing of the project site drawn as if the
of waters of the state, and certain artificially created waterways as

. e ; " viewer were seeing the area from overhead.
described in “Other Bodies of Water” (OAR 141-085-0015(2)(e)). “ S
(140) “Navigational Servitude” means activities of the Federal (159) “Plant Community” is an assemblage of plants that repeat

G t that directl It in th tructi int facross the landscape in a similar environment. Plant communities are
overnment that directly resutt in the construction or maintenance of ;a4 according to the dominant plant in each of the layers that are pres-
Congressionally authorized navigation channels. .
(141) “Normal Farming and Ranching Activities” for the purpose of ent, either shrub, tree or forb.
. e 160) “Plowing” means, for the purposes of OAR 141-085-0020(4),
the exemption on converted wetlands (OAR 141-085-0020), are activities (160) 9 purp (4)

hat directly ad he land for th - f he raisi faII forms of primary tillage, including moldboard, chisel, or wide-blade
that directly adapt or use the land for the growing of crops or the raising of,|,ing discing, harrowing, and similar physical means for the breaking
livestock and are unique to agriculture.

A . o up, cutting, turning over, or stirring of soil to prepare it for the planting of
(142) “Non-Motorized Methods” are those removal-fill activities P 9 9 9 prep b 9

. ) . ) : crops. Plowing does not include the redistribution of soil, rock, sand, or
within Essential Indigenous Anadromous Salmonid Habitat that are com-gihar surface materials in a manner that changes any areas of the water of

pleted by hand and are not powered by internal combustion, hydraulicSye state to dryland. For example, the redistribution of surface materials by
pneumatics, or electricity. Hand-held tools such as wheelbarrows, shovelsmading’ grading, or other means to fill in wetlands areas is not plowing.
rakes, hammers, pry bars and cable winches are examples of common NOP1owing, as described above, will never involve filling.
motorized methods. ) . (161) “Pool” means a portion of the stream with reduced current
(143) “Non-Navigable” means a waterway that is not navigable for ye|ocity, often with water deeper than the surrounding areas.
titte purposes or w_here title navigapility has not been determim_ad_ py the (162) “Practicable” means available and capable of being done after
State Land Board in accordance with ORS 274. Contact the Division oftaking into account cost, existing technology, and logistics in light of over-
State Lands for the latest listing of navigable waterways. _ all project purposes (this definition is the same as the one found in the U.S.
(144) “Non-Water Dependent Uses” means uses which do not requireznyironmental Protection Agency Section 404 (b)(1) Guidelines, 40 CFR
location on or near a waterway to fulfill their basic purpose. Part 230, Section 230.3(q), as amended).
~ (145) “Non-Wetland” means an area that does not meet the wetland  (163) “Prior Converted Cropland” means land that the Natural
definition and criteria. Resource Conservation Service of the United States Department of
(146) “Ocean Shore” means the land lying between extreme low tideAgriculture, or its successor agency, certifies as prior converted cropland.
of the Pacific Ocean and the statutory vegetation line as described by ORS  (164) “Private Operator” means any person undertaking a project for
390.770 or the line of established upland shore vegetation, whichever is farexclusively a nonincome-producing and nonprofit purpose;
ther inland. “Ocean shore” does not include an estuary as defined in ORS  (165) “Project” means any removal and/or fill in waters of this state.
196.800. The “Ocean shore” is regulated by the Oregon Department of  (166) “Project Area” means the physical space in which the removal-
Parks and Recreation. fill activity takes place including any direct mitigation site. “Project Area”
(147) "Ordinary High Water Line” (OHWL) means the line on the bank includes the entire area of ground disturbance, including all staging areas
or shore to which the high water ordinarily rises annually in season (ORSand access ways, both temporary and permanent.
274.005). The OHWL excludes exceptionally high water levels caused by (167) “Project Purpose” means the primary purpose of the proposed
large flood events (e.g. 100 year events). OHWL is indicated in the field byproject, and not any ancillary activities that may be associated with it or any

the following physical characteristics: secondary purpose (e.g., if a retail shopping mall or planned unit residen-
(a) Clear, natural line impressed on the shore; tial development includes a habitat restoration component, then habitat
(b) Change in vegetation (riparian (e.g. willows) to upland (e.g. oak, restoration is a secondary and ancillary activity to the primary purpose of
fir) dominated); the project).
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(168) “Proposed Enforcement Order” means a notice of civil penalty, (187) “Road Prism” means the excavation and embankment areas of
proposed restoration order or any other proposed order issued by theoadbed.
Division of State Lands to enforce the requirements of the Removal-Fill (188) “Scenic Waterway” means a river or segment of river or lake

Law. The proposed order contains provisions allowing the alleged violatorthat has been designated as such in accordance with Oregon Scenic

to request a contest case hearing. If the alleged violator does not elect thiaterway Law ORS 390.805 to 390.925.

option, then a final order is issued. (189) “Sediment” is material that originated from the weathering of
(169) “Prospecting” means searching or exploring for samples of rocks and decomposition of organic material that is transported by, sus-

gold, silver or other precious minerals, using nonmotorized methods frompended in, and eventually deposited by water, air or is accumulated in beds

among small quantities of aggregate. by other natural phenomena (e.g. sand, silt).
(170) “Protection” means to prevent human activities from destroying (190) “Seeding” means, for the purpose of OAR 141-085-0020(4),
or degrading functions of waters of state. the sowing of seed and placement of seedlings to produce farm or ranch

(171) “Public Body” means federal, state, and local governmental crops.
bodies, unless specifically exempted by law, engaged in projects for the (191) “Serviceable” means capable of being used for its intended pur-

purpose of providing free public services (ORS 196.815(3)(d)(B)); pose. For example, a serviceable road is one upon which vehicles can be
(172) “Public Use” means a publicly owned project or a privately safely driven.
owned project that is available for use by the public. (192) “Service Area” is that area in which credits from a mitigation

(173) “Push-up Dam” is a berm of streambed material that is exca-bank can be used to compensate for unavoidable wetland losses due to
vated or bulldozed (i.e. pushed-up) from within the streambed itself andremoval, fill, or alteration activities.
positioned in the stream in such a way as to hold or divert water in an active (193) “Shellfish” are saltwater and freshwater invertebrates with a
flowing stream (i.e. a ‘removal’). The push-up dam may extend part way orshell, including but not limited to clams, crabs, mussels, oysters, piddocks,
all the way across the stream. Push-up dams are most frequently used sezallops and shrimp.
divert water for irrigation purposes associated with agricultural production (194) “Showing Before the Agency “ means to prove, make apparent,
including livestock watering. Push-up dams are re-constructed each wateor make clear by presenting evidence to the Director of the Division of
use season; high water usually flattens or breaches them or equipment Btate Lands or designee.
used to breach or flatten them at the close of the water use season. (195) “Siltation/Deposition” means the settlement or accumulation of

(174) “Rare Plant Communities” means plant community types material out of the water column and unto the streambed of the waterway.
ranked by the Oregon Natural Heritage program as either S1 or S2. Rarklt occurs when the energy of flowing water is unable to support the load of
plant communities are threatened by either natural or human-made causethe suspended sediment.

(175) “Reasonably Expected Adverse Impacts” means the direct or (196) “Sluice Box” means a trough equipped with riffles across its
indirect damaging or injurious impacts or effects of an activity that is like- bottom, used to recover gold and other minerals with the use of water.
ly to occur to waters of the state including water resources and navigation, (197) “Sluicing” means the use of a sluice box for the recovery of
fishing and public recreation uses. gold and other minerals.

(176) “Recreational and Small Scale Placer Mining” includes, but is (198) “Statewide Comprehensive Outdoor Recreation Plan” means
not limited to, the use of non-motorized equipment and motorized surfacethe plan created by the State Parks and Recreation Department pursuant to
dredges having an intake nozzle with an inside diameter not exceeding fouthe federal Land and Water Conservation Fund Act of 1965, as amended (16
(4) inches, and a muffler meeting or exceeding factory-installed noiseU.S.C.460-L et seq.) ORS 196.635.
reduction standards. This phrase does not include “prospecting” as defined  (199) “Streambank Stabilization” means those projects which prevent
by OAR 141-085-0010 above, which does not require a permit or letteror limit erosion, slippage, and mass wasting; including, but not limited to
authorization from the Agency. bank re-sloping, planting of woody vegetation, bank protection (physical

(177) “Reconstruction” means to rebuild; to construct again. armoring of banks using rock or woody material, or placement of jetties or

(178) “Reference Site” means a site or sites that have similar characgroins), or erosion control.
teristics as those proposed for direct compensatory wetland mitigation. A (200) “Structure” means an object, device (e.g., piling, culvert), exca-
reference site represents the desired future successful condition of a partization or alteration (e.g., irrigation ditch or push-up dam) that is construct-
ular direct compensatory wetland mitigation plan. ed, installed or erected, and is designed to accomplish a specific purpose.

(179) “Removal” means extracting more than 50 cubic yards of mate-Structures require a location in waters of the state (e.g., push-up dams), or
rial (or its equivalent weight in tons) in any waters of this state in any cal-are attached to and/or interconnected with waters of the state (e.g., irriga-
endar year; or the movement by artificial means of an equivalent amount ofion or drainage ditch).
material on or within the bed of such waters, including channel relocation. (201) “Subbasin” is a drainage area described by the United States
However, in designated Essential Indigenous Anadromous SalmonidGeologic Survey fifth field hydrologic unit.

Habitat (ESH) areas (OAR 141-102) and in designated Scenic Waterways (202) “Substrate” means the mineral and/or organic material that
(OAR 141-100) the 50-cubic-yard minimum threshold does not apply. forms the bed of a waterway.

(180) “Removal-Fill Law” means the Oregon Revised Statutes (ORS) (203) “Success Criteria” means the measurable threshold that estab-
196.800 to 196.990 and 196.600 to 196.692 relating to the filling and/or thdishes when compensatory mitigation objectives have been met (e.g. The
removal of material in the waters of this state including wetlands. cover of native emergent species will be at least 80% as measured by belt

(181) “Restoration” means to reestablish wetland hydrology to a for- transects).
mer wetland sufficient to support wetland characteristics. (204) “Suction Dredge” means a machine equipped with an internal

(182) “Restoration of an Estuarine Area” means to revitalize or re- combustion engine or electric motor powering a water pump that is used to
establish functional characteristics and processes of the estuary diminishetiove submerged bed materials by means of hydraulic suction. These bed
or lost by past alterations, activities, or catastrophic events. A restored arematerials are processed through an attached sluice box for the recovery of
must be a shallow subtidal or an intertidal or tidal marsh area after altergold and other minerals.
ation work is performed, and may not have been a functioning part of the (205) “Suction Dredging” means the use of a suction dredge for the

estuarine system when alteration work begNGTE: Mitigation credit may recovery of gold and other minerals.
be given for enhancement of areas that are already a functioning part of the estuarine  (206) “Surety Bond” means an indemnity agreement in a sum certain
system. executed by the permittee as principal that is supported by the performance

(183) “Restoration Order” means a legally binding order requiring a guarantee of a corporation licensed to do business as a surety in the state of
violator to restore waters of the state and may require remittance of a civilOregon.
penalty to the Common School Fund. (207) “Temporary Impacts” means those impacts that do not result in

(184) “Revetment” is a blanket of hard material placed to form a the permanent loss of function and/or area and are rectified within the same
structure designed to protect a bank from erosion. It is normally composedalendar year of project completion.
of rock riprap, but can be constructed of poured concrete or preformed con- (208) “Tidal Bay” means estuaries, ocean coves, inlets and similar
crete blocks. semi-enclosed bodies containing water influenced by the tide.

(185) “Riparian” means a zone of transition from an aquatic ecosys- (209) “Tidegate” means a structure placed in an estuarine channel
tem to a terrestrial ecosystem, as defined in ORS 541.351(10). designed to regulate water levels.

(186) “Riprap” means facing a streambank with rock or similar sub- (210) “Tile Drain System” means a subsurface conveyance system
stance to control erosion in accordance with these regulations. used to drain soils for agricultural production or other purposes.
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(211) “Toe of the Bank” means the distinct break in slope between the (2) To be subject to the requirements of the removal-fill law, a project
stream bank or shoreline and the stream bottom or marine beach or bedjust be located within “waters of the state.” The types of waters of the state
excluding areas of sloughing. For steep banks that extend into the water, thend the physical limits of removal-fill jurisdiction are as follows:
toe may be submerged below the ordinary high water line. For artificial (a) Estuaries and tidal bays, to the elevation of highest measured tide;
structures, such as jetties or bulkheads, the toe refers to the base of the (b) The Pacific Ocean, from the line of extreme low tide seaward to
structure, where it meets the streambed or marine beach or bed. the limits of the territorial sea,

(212) “Uplands” are any land form that does not qualify as a wetland (c) Rivers, intermittent and perennial streams, lakes, ponds and all
or waters of the state. other bodies of water (except wetlands) subject to these rules, to the ordi-

(213) “Unique Features” means those physical, biological, chemical,nary high water line, or absent readily identifiable field indicators, the
and esthetic characteristics and attributes of an estuary that are uncommobankfull stage;
extraordinary, rare, threatened, or endangered. (d) Wetlands (defined in OAR 141-085-0010), within the wetland

(214) “U.S. Army Corps of Engineers” or “Corps” means the United boundary delineated in accordance with OAR 141-090-0005 to 0055.
States Army Corps of Engineers or, when the Food Security Act is applica- (e) “Other Bodies of Water,” as used in ORS 196.800(14) are the fol-
ble, the Natural Resources Conservation Service (NRCS) acting in place diowing artificially created waters which are considered “waters of the
the Corps. state”:

(215) “Vernal Pools” are types of wet meadow habitat areas with spe- (A) Wetlands and ponds artificially created from uplands, unless spec-
cific, diagnostic plant assemblages that are intermittently flooded with shal-ified in OAR 141-085-0015(4)(5) that are:
low water for extended periods during the cool season, but dry for most of (i) Equal to or greater than (1) one acre in size; or
the summer. (ii) Identified in a removal-fill authorization as a compensatory miti-

(216) “Violation” means removing material from or placing fill in any ~ gation site.
waters of this state without a permit (authorization) or in a manner contrary ~ (B) Channels or ditches that are artificially created from upland that:

to the conditions set out in a permit issued under the Removal-Fill law or (i) Contain food and/or game fish; and
these rules. (ii) Have free and open connection to waters of the state.
(217) “Water Quality” means the measure of physical, chemical, and (3) “Other Bodies of Water” do not include existing irrigation canals

biological characteristics of water as compared to Oregon’s water qualityand ditches that meet the following requirements:
standards and criteria set out in rules of the Oregon Department of (&) Are operated and maintained for the primary purpose of convey-
Environmental Quality and applicable state law. ing water for irrigation; and

(218) “Water Resources” includes not only water itself but also aquat- (b) Are dewatered during the non-irrigation season except for water
ic life and habitats and all other natural resources in and under the water@cidentally retained in isolated low areas of the canal/ditch or for stock
of this state. water runs, provision of water for fire services or storm water runoff.

(219) “Waters of this State” means natural waterways including all (4) “Other Bodies of Water” do not include wetlands artificially cre-
tidal and nontidal bays, intermittent and perennial streams (i.e., streamsyted from uplands of up to one acre in size for the purpose of controlling,
lakes, wetlands and other bodies of water in this state, navigable and norftoring or maintaining stormwater (ORS 196.687).

navigable, including that portion of the Pacific Ocean, which is in the (5) “Other Bodies of Water” do not include channels, wetlands or
boundaries of this state. “Waters of this state” does not include the oceaRonds of any size artificially created from uplands for the purpose of:
shore, as defined in ORS 390.605. (a) Wastewater treatment;

(220) “Watershed” means the entire land area drained by a stream or  (b) Farm or stock _vvatering;
system of connected streams such that all stream flow originating in the () Settling of sediment;

area is discharged through a single outlet. (d) Fire suppression;
(221) “Weir" means a levee, dam or embankment or other barrier (e) Cooling water; o o

placed across or bordering a waterway to: (f) Surface mining, where the site is managed for interim wetlands use
(a) Measure or regulate the flow of water; or not protected as a significant wetland in the comprehensive plan (pur-
(b) Divert fish into a trap; or suant to ORS 196.672(10));
(c) Raise the level of the waterway or divert stream flow into a water (9) Log storage; or ) )

distribution system. (h) Aesthetic purposes, including golf course features.
(222) “Wet Perimeter”, as used in OAR 141-089-0245 thru 0275, (6) “Other bodies of water” do not include drainage ditches alongside

means the area of the stream that is under water, or is exposed as a nd@@ds and railroads where the ditch is ten (10) feet wide or less at the ordi-

vegetated dry gravel bar island surrounded on all sides by actively moving'@"y high water line, artificially created from upland or from wetlands (e.g.

water at the time the activity occurs. In mapped hydric soils), not contiguous with other wetlands and does not
(223) “Wetland Hydrology” means the permanent or periodic inunda- contain food or game fish. o

tion or prolonged saturation sufficient to create anaerobic conditions in the  (7) Even if located within an area described in OAR 141-085-0015(2),

soil and support hyrdrophytic vegetation. to be subject to the removal-fill law and these rules the project must also be
(224) “Wetland Maintenance” means the process of supporting or pre-°f & volume that meets one of the following thresholds: )

serving the condition or functions of a wetland as a management compo- (@) Oregon Scenic Waterways, the threshold volume is any amount

nent of a compensatory wetland mitigation plan. greater than (0) zero, except for recreational prospecting, as defined in ORS
(225) “Wetlands” means those areas that are inundated or saturated b390-835(18)(c)) and OAR 141-0100, and any non-motorized activities;

surface or ground water at a frequency and duration sufficient to support, _ (b) Streams designated as Essential Indigenous Salmonid Habitat

and that under normal circumstances do support, a prevalence of vegetatidhSH) (se& OAR 141-102, the threshold volume is one cubic yard at any

typically adapted for life in saturated soil conditions. one site (for pr_ospecti_ng and non—motorizec_i activities), and ct_JmuIativ_eI_y
(226) “Woody Plants” means trees and shrubs. no more than flvg cu}:nc _yards (for prospecting and non-motorized activi-
Stat. Auth.: ORS 196.600- 196.692; ORS 196.800- 196.990 ties), or an authorization is required (unless exempted under OAR 141-085-
Stats. Implemented: ORS 196.600- 196.692; ORS 196.800- 196.990 0020);
Hist.: LB 15, f. 2-1-74, ef. 2-25-74; LB 1-1978(Temp), 1. & ef. 1-27-78; LB 3-1976, f. & ef. (c) All other waters of the state subject to these rules, the threshold

5-19-78; LB 6-1984, f. & ef. 12-17-84; Renumbered from 141-085-0100; LB 8-1991, f. & L than 50 cubi ds of material 4 and/or filled
cert. ef. 9-13-91; LB 3-1992, f. & cert. ef. 6-15-92; DSL 4-1998, f. & cert. ef. 5-1-98; DsL &MoOuUNt Is no more than 5U cubic yards of material removed anajor Tile

2-1999, f. & cert. ef. 3-9-99; DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03 (or the equivalent weight in tons), or an authorization is required (unless
exempted under OAR 141-085-0020).
141-085-0015 (8) Fill volume is measured to the elevation of jurisdiction for all
Removal-Fill Jurisdiction by Volume of Material and Location of waters of the state; removal volume for all waters includes the full extent
Activity of the excavation. For wetlands, fill volume is measured to the height of the
(1) The Agency’s determination as to whether a removal-fill authori- fill excluding buildings.
zation is required depends primarily upon a project’s location and the vol- (9) When calculating the volume for channel relocation the threshold

ume of the fill and/or removal and the activity type and purpose. Uplandsis met if more than 50 cubic yards of material is removed in constructing
are generally not subject to these rules except when they are used for conthe new channel or if it would require more than 50 cubic yards of materi-
pensatory wetland mitigation or compensatory mitigation sites. al to completely fill the old channel.
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(10) Removal-fill activities that are exempt under state law may (4) These rules do not apply to “normal farming and ranching activi-
nonetheless be regulated under applicable federal laws, including the fedies” on converted wetlands, as defined in OAR 141-085-010. Such activi-
eral Endangered Species Act (16 U.S.C. 1531 et seq.), section 404 of thiges include the following:
federal Clean Water Act (33 U.S.C. 1344) and Section 10 of the Rivers and  (a) Plowing,

Harbors Act of 1899 (33 U.S.C. 403), as amended. (b) Grazing,
Stat. Auth.: ORS 196.800; ORS 196.810; ORS 390.835 (c) Seeding
Stats. Implemented: ORS 196.800- 196.990; ORS 390.805- 390.925 o
Hist.: LB 15, f. 2-1-74, ef. 2-25-74; LB 6-1984, f. & ef. 12-17-84; Renumbered from 141- (d) Cultivating, )
085-0105; LB 3-1992, f. & cert. ef. 6-15-92; DSL 4-1998, f. & cert. ef. 5-1-98; DSL 6-2002, (e) Conventional crop rotation,
f. 11-25-02 cert. ef. 1-15-03 (f) Harvesting for the production of food and fiber; and

(g) Upland soil and water conservation practices or reestablishment of
crops under federal conservation reserve program provisions.
(5) These rules do not apply to the following activities conducted on
sive farm use zoned land as designated in the city or county compre-
ve plan and zoning ordinance.
(a) Drainage or maintenance of farm or stock ponds;
(b) Maintenance of farm roads where such roads are maintained in
accordance with construction practices that avoid significant adverse affect
to wetlands. Up to fifty (50) cubic yards of borrowed material for exempt
road maintenance annually may come from waters of the state; except with-
OAR 141-085-0066 in State Scen@c Waterways, Whe_re up to one (1) _cubic yard may t_)e removed
) The Agenc;} shall prescribe the type of authorization to be issued.by non-motorized methods. Maintenance activities shall be confined to the

(3) Each type of authorization, when issued, shall include, but not be>ame I|m|tst§>f tr;e O”g'”?‘”y apptl;ovceid stru_ctu_re(s)._l_ i
limited to, the following: (c) Subsurface drainage, by deep ripping, tiling or moling on con-

. b verted wetlands;

(a) Project description. Lo ) .

(b) Expiration date. The date of expiration shall be no more than five. | éd) Afny actlvgy desf”bf.d as 3 farr_ntuse n Otﬁ‘F‘; '141-05(315-20(%0,
years from the date of issue, unless authorized by the Agency in accordandgtuding farm road construction and maintenance, that I1s conducted on
Wwith OAR 141-085-0031 or 141-089 prior converted cropland as defined in OAR 141-085-0010, so long as agri-
) OIcultural management of the land has not been abandoned for five or more

ars.

141-085-0018
Required Authorizations; Permits and Authorizations Generally

(1) Unless exempt as provided in OAR 141-085-0020, no person mayg, |,
conduct any removal-fill activity in waters of the state and within the | .
thresholds (OAR 141-085-0015) without first being authorized by the
Agency by one of the following authorization types as appropriate:

(a) An individual removal-fill permit; or

(b) A letter of authorization issued under a General Authorization as
defined in OAR 141-085-0070; or

(c) An emergency letter of authorization issued in accordance with

(c) Permit or authorization holder information. Name, address an

telephone number of the authorization holder and the person responsible fi ) ) .
complying with the permit conditions: (6) Exemptions do not apply to non-farm uses. The exemptions in

(d) Authorization conditions. A comprehensive, specific listing of all Subsections (4) and (5) of this section (OAR 141-085-0020) shall not apply

performance requirements to be met by the authorization holder in order t§° @ny fill or removal which involves changing any wetlands to a non-farm

complete the removal-fill activity in a manner that complies with these YS®- o i ) ) ) o
rules or any general authorization: and (7) Exempt “activities customarily associated with agriculture”. Fill

(e) Compensatory mitigation plan. Compensatory freshwater or estu-°" removal activities involving less than 50 cubic yards of material as
arine mitigation plans for all wetlands and compensatory mitigation p|ansdef|ned in OAR 141-102 and 141- 085-0010 for activities customarily asso-

for other waters as applicable. ciated with agriculture within Essential Indigenous Anadromous Salmonid
Stat. Auth.: ORS 196.800; ORS 196.810; ORS 196.825; ORS 196.850 Habitat streams (as designated under OAR 141-102-0030) are exempt from
Stats. Implemented: ORS 196.800- 196.990 these rules.

Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03 (8) Exempt maintenance or reconstruction of water-containing struc-

tures. Maintenance, or reconstruction of water-containing structures within
141-085-0020 ; . - >
waters of the state such as dikes, dams, levees, groins, riprap, tidegates,
prainage ditches, irrigation ditches, irrigation structures and tile drain sys-
tems are exempt from the requirements of these rules, provided that:
(a) The structure was serviceable within the past five (5) years; and

Activities Exempt From Removal-Fill Authorization Requirements

The following activities, uses or structures are exempt and not subjec
to the removal-fill law or these rules. These exemptions do not apply to
removal-fill activities in Oregon Scenic Waterways. The Agency shall

determine if a project is exempt from the requirements of OAR 141-085- (b) Such maintenance or reconstruction would not significantly
0018 by applying the standards described in this section. adversely affect wetlands or other waters of this state to a greater extent

(1) Exempt forest management practices. These rules do not apply t(_tjhan the wetle_mds or waters of this state were affected as a result of the orig-
removal-fill activities directly connected (as defined in OAR 141-085- Inal construction of those structures.
0010) with a forest management practice when conducted within the beds (%) Exempt maintenance, repair and replacement of culverts. These
and banks of non-navigable waterways on forestlands and in accordanc@'e_s do not apply to remova!—flll activities within wa@ers o_f the state for the
with the Oregon Forest Practices Act (ORS Chapter 527). Contact théhaintenance or reconstruction of culverts as deflned_ in OAR 141-085-
Division of State Lands for the latest list of state-owned navigable water-0010. This exemption includes culvert replacement (without regard to the
ways. size of the replapgmgnt.cqlvert) when all of the foIIovylrl_g apply: '

(2) Exempt fills for certain dams and water diversion structures. (a) _The activity is limited to the extent of the existing road prism (as
These rules do not apply to fills within waters of the state for the construc-defined in OAR 141-085-0010); o _
tion, operation and maintenance of dams or other water diversions for ~ (b) The culvert was serviceable within the past five (5) years; and
which authorizations or certificates have been or shall be issued by the  (€) The activity does not significantly adversely affect wetlands or
Oregon Water Resources Department (WRD) under ORS Chapters 537 dgither waters of this state to a greater extent than the wetlands or waters of
539 (water appropriation) and for which preliminary authorizations or this state were affected as a result of the original construction and place-
licenses have been or shall be issued under ORS 543 or 543A (hydropownent of the culvert.
er). These rules also do not apply to annual work required to activate, oper-  (d) The culvert is replaced in a manner that assures fish passage and
ate and maintain flashboard type dams within waters of the state as specifomplies with the design guidelines of the Oregon Department of Fish and
ically permitted by WRD. These exemptions apply only when the dam orWildlife (e.g. counter sinking the new culvert to accommodate the natural
diversion is referenced in the water permit or certificate. A removal-fill bank full width and replicating the stream’s natural streambed configura-
authorization is required for construction of certain structures associatedion).
with a dam or water diversion facility (such as but not limited to: fishways, (10) Exempt push-up dams. A push-up dam, as defined in OAR 141-
streambank enhancement, fish habitat enhancement, access roads and e985-0010, within waters of the state, that was first built prior to the effec-
sion protection) and for removal activities for projects authorized by ORStive date of the Removal-Fill Law in 1967 (September 13, 1967) is exempt
537, 539, or 543.010 to 543.620. from the authorization requirements under these rules if:

(3) Navigational Servitude. These rules do not apply to activities (a) It has been reconstructed and used within the past five (5) years;
within waters of the state conducted by any agency of the Federaland
Government acting in the capacity of navigational servitude in connection (b) It has the same impact as when it was first constructed (i.e., size,
with a federally authorized navigation channel (i.e., channel dredging).  extent and location); and
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(c) It is operated in a manner consistent with the water right certifi- (2) At a pre-application conference, the Agency will address pertinent
cate and ORS 540.510(5). factors based upon the information presented by the applicant, including:
(11) On-going maintenance of push-up dams allowed. Once author- (a) Whether the proposed activity will require an authorization;

ized by the Agency, a post-1967 push-up dam within waters of the state (b) The application requirements and type of authorization needed;
may be maintained during the irrigation season and reconstructed each suc- (c) Ways to avoid and minimize adverse impacts to the water
cessive season provided the work is done in compliance with all originalresources and navigation, fishing and public recreation uses;
permit conditions and the push-up dam’s impact to the stream is no more (d) The authorization review standards that will be applied to the pro-
than when it was first authorized (i.e., it still has to allow for fish passage).posed activity;
A push-up dam involving less than fifty (50) cubic yards, located within a (e) The proposed compensatory mitigation plan;
stream designated as Essential Indigenous Anadromous Salmonid Habitat  (f) The need to provide additional information with the application;
(see OAR 141-102) and used for “activities customarily associated withand/or
agriculture” as defined in OAR 141-102 and 141- 085 is exempt from (9) The need to coordinate with certain agencies or public interests.
authorization requirements. Stat. Auth.; ORS 196,825
(12) Exempt maintenance including emergency reconstruction of a‘igﬁ'ggﬁlg%gd{_ o 800 190990 3
roads and transportation structures. These rules do not apply to removal-fill
activities for maintenance, including emergency reconstruction of recently141-085-0025
damaged parts, of currently serviceable roads or transportation structureapplication for Individual Removal-Fill Permits
such as groins and riprap protecting roads, causeways and bridge abutments (1) Any person planning an activity subject to the Removal-Fill Law
or approaches. Volumes and area of impact should be limited to the minior these rules must obtain an individual permit or other authorization from
mum necessary to restore the serviceability and function of the structure. the Agency before conducting the activity. Persons may submit an applica-
(13) Exempt small-scale prospecting and non-motorized activitiestion in order for the Agency to determine if an activity is subject to these
within Essential Indigenous Anadromous Salmonid Habitat. Prospecting ofrules and requires an authorization.
other non-motorized activities within waters of the state resulting in the (2) To obtain an individual permit, a complete application is required
removal, fill or alteration of less than one (1) cubic yard of material at anyin order for the Agency to process the application and issue the permit. The
one site and, cumulatively not more than five (5) cubic yards of material,applicant is responsible for providing sufficient detail in the application to
from within an Essential Indigenous Anadromous Salmonid Habitat streamenable the Agency to render the determinations and decisions required by
segment (as designated in OAR 141-102) in a single calendar year do nahese rules. The same level of documentation and analysis will not be
require authorization under these rules. Such exempt prospecting or norrequired for all types of projects. The intensity of the analysis and therefore
motorized activity must remain within the bed or wet perimeter of the the amount and quality of information needed, will vary depending upon
waterway. This exemption does not allow removal or fill within waters of the size of the project and related severity of the expected adverse impacts.
the state at any site where fish eggs are present. For example, projects with minimal impacts on small areas of waters of the
(14) Exempt fish passage and fish screening in Essential Indigenoustate and not involving any listed species will require less documentation
Anadromous Salmonid Habitat only. The construction and maintenancethan will projects with major impacts on large areas of waters of the state
involving less than fifty (50) cubic yards of fill or removal, of fish passage that involve listed species.
and fish screening structures built, operated and maintained in Essential (3) A completed and signed application on forms provided by the
Indigenous Anadromous Salmonid Habitat under ORS 498.311, 498.316Agency along with any maps, photos and drawings, as required, that
498.326, or 509.580 to 509.645 do not require authorization under theséncludes the following information:

rules. This exemption includes removal of material or gravel bars that (a) Applicant and property owner information including name,
inhibit passage or prevent screens from functioning properly. address and phone number;
(15) Any removal-fill activity not exempt under this section (OAR (b) Project site location information including Township, Range,
141-085-0020) is subject to authorization requirements. Quarter/Quarter Section and Tax Lot(s); latitude and longitude, street loca-
g:::-fﬁ*;—lienonﬁ égsgég? J%ESB 33_6-1%%5990 tion if any; and location map with site location indicated; _
Hist.: LB 6-1984, f. & ef. 12-17-84; LB 3-1991, f. 6-14-01, cert, ef, 7-1-91; LB 3-1992, 1. & (c) Location of any off-site disposal or borrow sites if these sites con-
cert. ef. 6-15-92; DSL 2-1999, f. & cert. ef. 3-9-99; DSL 6-2002, f. 11-25-02 cert. ef. 1-15- tain waters of the state;
03 (d) Project information including proposed activity, specific project

description, project plan and section views, fill and/or removal volumes
d . . . . . . " expressed in cubic yards (total in waters of the state), and, for wetlands,
Removal-Fill Permits Authorized in Site Selection or Site Certificate also the size in acres (to the nearest 0.01 acre);
Proceedings o . o (e) Description of the purpose and need for the project;

(1) Upon submission by the applicant of proper applications and pay- (f) Identification of the limits (area) of the waters of the state (e.g.

ment of the proper fees, the Agency shall issue the permits authorized byetiand delineation or determination) and the proposed impact to waters of
the authorized siting entity, subject to the conditions set forth by the sitinghe state associated with the project;

141-085-0022

entity (including conditions applied to the siting authority by the Agency). (g) A written description of any changes that the project may make to
The Agency will continue to exercise enforcement authority over a permitihe hydraulic and hydrologic characteristics (e.g., general direction of
issued pursuant to this section. This section applies to: ] stream and surface water flow, estimated winter and summer stream flow
() The decisions of the Corrections Facility Siting Authority, pur- yojumes.) of the waters of the state, and an explanation of measures taken
suant to ORS 421.628, relating to siting corrections facilities; to avoid or minimize any adverse effects of those changes;
(b) The decisions of the Environmental Quality Commission, pur- (A) Adverse effects to be considered include but are not limited to:
suant to ORS 459.047, relating to siting solid waste land fills; and () Impeding or restricting the passage of normal or expected high
(c) The decisions of the Energy Facility Siting Council, pursuant to fjoys (unless the project purpose is for fill to impound water);
ORS 469.300 et seq. related to siting energy facilities. (ii) Increasing water flows from the project;

(2) The standards contained in these removal-fill program rules do not (iii) Relocating water or redirecting water flow:
govern complete applications received by any of the agencies listed above  (jy) Causing flooding or erosion downstream of the project.
before the effective date of these removal-fill program rules. For all such (h) A description of the existing biological and physical characteris-

applications, the standards in effect as of the date of receipt apply to contics and condition of the water resource and identification of the adverse
sideration of whether the applicable agency shall approve or deny thesffects of project development;

application. (i) A description of the navigation, fishing and public recreation uses,
Stat. Auth.: ORS 421.628; ORS 459.047; ORS 469.300 if anv. at the broiect site:
Stats. Implemented: ORS 421.628; ORS 459.047; ORS 469.300 Yv_ . proj 4 . .
Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03 () A written analysis of alternatives that were evaluated to determine
the practicable alternative to avoid and minimize impacts to waters of this
141-085-0024 state, including water resources and navigation, fishing and public recre-
Pre-Application Conference ation uses. A practicable alternative is one that is capable of being done

(1) A person contemplating conducting an activity subject to removal- (i.e., feasible) and proposed on a site that is available to the applicant for
fill permit requirements may request a pre-application conference with thethe project purpose. Sites that are not presently owned or controlled by the
Agency. applicant, but could be reasonably obtained, utilized, expanded, or man-
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aged to fulfill the basic purpose may be considered if otherwise feasible. (9) The Agency may require additional information necessary to make
The analysis must explain why the applicant chose the option identified inan informed decision on whether or not the application and project com-
the application. Unless specified otherwise by the Agency, an alternativeplies with these rules and ORS 196.800 to 196.990.

analysis is not required for projects in non-essential salmon habitat areas  (10) The application may include the fee as described in OAR 141-
(as designated in OAR 141-102) involving wetland impacts equal to or 0f085-0064.

less than 0.2 (two-tenths) acre or for projects within other waters involving Stat. Auth.: ORS 196.815; ORS 196.825; ORS 196.830

to 250 (two hundred fifty) cubic yards. Circumstances when an alterna- Stats. Implemented: ORS 196.800- 196.950
up to / y) cubic yards. Circums =N, Hist.: LB 15, f. 2-1-74, ef. 2-25-74; LB 1-1978(Temp), f. & ef. 1-27-78; LB 3-1978, f. & ef.
tives analysis may be required in the application include but are not limit- 5-19-78; LB 6-1984, f. & ef. 12-17-84; Renumbered from 141-085-0205; LB 3-1992, f. &

ed to projects involving conversion to upland of rare wetland types (such as ~ cert. ef. 6-15-92; DSL 4-1998, f. & cert. ef. 5-1-98; DSL 6-2002, f. 11-25-02 cert. ef. 1-15-
forested bogs and vernal pools). An application for a removal-fill activity 03
that meets the following criteria need not include an elaborate explanation, 4, 5a5_qg27
of the applicant’s process to determine the practicable alternative:
(A) Those located in waters of the state with limited aquatic life and
habitats and limited navigation, fishing and public recreation uses.
(B) Small in size; in relationship to the affected waters of the state. Agen
(C) Those that cause only temporary impacts.
(k) Names and addresses of adjoining property owners;

_ () Local government land use information (as shown on the applica- 5y The Agency shall determine no later than forty (40) calendar days
tion form); o ) o from the date the Agency receives the application whether the application
(m) Coastal zone certl_flca_tlon statement, if project is in the coastalg complete (except for the payment of fees). If the Agency fails to make
zone (as shown on the application form); ) such a determination within the forty (40) calendar day time period and
(n) Any information, known by the applicant, concerning the presence f4jjs 10 so notify the applicant, the application shall be deemed a complete

Determination of Complete Application for Individual Removal-Fill
Permit

(1) Upon receipt of an individual removal-fill permit application, the
cy shall review the application materials to determine whether all the
forms, plans, maps and other information required in OAR 141-085-0025
are present.

of any listed species. Information may include but is not limited to: application.
(A) A site survey; ) (3) The Agency will determine if the project, as described in the appli-
(B) A database query completed by the Oregon Natural Heritagecation, is an exempt activity or is otherwise not within the jurisdiction of
Program; or these rules as described in OAR 141-085-0015 or 141-085-0020. If the

(C) A project-specific or programmatic Biological Assessment and/or agency determines that the application is for a project that is not subject to
approved Biological Opinion and/or a letter from the pertinent state or fed-these rules, it shall notify the applicant in writing and state the reasons for
eral agency; the determination.

(0) Any information, known by the applicant, concerning historical, (4) The Agency will determine if the project, as described in the appli-
cultural and/or archeological resources. Information may include but is notcation, may be eligible for approval under a general authorization as
limited to a statement on the results of consultation with affected Tribal described in OAR 141-089. The Agency will notify the applicant of this
governments and/or the Oregon State Historic Preservation Office. determination and offer the opportunity for the application to be processed

(4) If reasonably expected adverse impacts to the water resources cammder the applicable general authorization.
not be avoided or minimized, a complete application must also include a (5) The Agency will accept a wetland delineation or wetland determi-
compensatory wetland mitigation plan as defined in OAR 141-085-0010nation report along with the application in accordance with OAR 141-085-
that will meet the requirements in OAR 141-085-0121 thru 0176, or a com-0025(5). A jurisdictional determination in accordance with OAR 141-090
pensatory mitigation plan, as required in 141-085-0115, or a rehabilitationwill be completed prior to or at the time of the permit decision.
plan for temporary impacts to waters of the state, as required in OAR 141- (6) Once the Agency deems the application complete, the Agency
085-0171. shall so notify the applicant and request the fee due, based on the fee sched-

(5) If the proposed activity involves a wetland, a wetland determina- ule and fee payment procedure established in OAR 141-085-0064.
tion or delineation report that meets the requirements in OAR 141-090-005 (7) Upon receipt of the fee, the Agency shall commence, without
thru 0055 shall be submitted by the applicant or required by the Agency: unnecessary delay, to process the application in accordance with OAR 141-

(a) A wetland delineation is generally needed to determine precise085-0028(4).
wetland boundaries and to accurately identify proposed impacts (fill and/or (8) If the Agency determines that the application does not meet the
excavation) and determine Compensatory Wetland Mitigation ratio requirements of OAR 141-085-0025 and is therefore deficient and incom-
requirements. In some circumstances, the Agency may conclude that a weplete, the Agency shall, within a reasonable time, but no later than forty
land determination is sufficient to identify wetland impacts or to establish (40) days after the initial receipt of the application, notify the applicant in
the extent, if any, of wetland impacts. writing and list the missing information. The applicant must resubmit the

(b) Whenever possible, wetland determination or delineation reportsentire amended package for reconsideration, unless instructed by the
should be submitted to the Agency for a jurisdictional determination well in Agency to do otherwise. Examples of information that may be cause for
advance of a permit application to ensure that the project design is basetjection of the application include, but are not limited to, the following:

upon approved wetland boundaries and to ensure that the application will (a) Major errors, omissions or inconsistencies in the application;
not need to be revised and resubmitted if, during the evaluation process, the  (b) Major errors, omissions or inconsistencies in the wetland delin-
wetland delineation report is found to be inaccurate. eation or determination report, if one is required.
(6) If the proposed activity involves a wetland, the application shall (c) Lack of a wetland delineation or wetland determination where
include a functional attribute assessment of the wetland as described iwetlands are affected by the project.
OAR 141-085-0121. (d) Unclear, illegible maps and drawings;
(7) If the proposed activity will directly affect an estuary as defined in (e) Lack of a compensatory wetland mitigation plan; or
OAR 141-085-0010, a complete application must include: (f) Lack of an analysis of the adverse effects of the project on the
(@) An estuarine resource replacement plan that meets the requirewvater resources or the navigation, fishing and public recreation uses.
ments in OAR 141-085-0240 to 0266 (rather than the compensatory miti- (9) Minor errors, omissions or inconsistencies, as determined by the
gation plan requirements cited in (4); and Agency, will not be cause for rejection.
(b) For any project involving the placement of fill for a non-water (10) Submission of a new application package commences a new 40-
dependent use as defined in OAR 141-085-0010, a written statement th&tay fg;’;?VX F:ﬁ”g%s 106.615: ORS 196.825: ORS 196,845
analyzes the following criteria: - AU 196.51v, -629; -
(A) The public use of the proposed project; it DSL 6.2002, . 11-25:02 cert. ef. 1.15.03

(B) The public need for the proposed project;
(C) The availability of alternative, non-estuarine sites for the pro- 141-085-0028

posed use; and Individual Removal-Fill Permit Review Process including the Public
(D) The proposed project’s identified adverse effects on public navi- Review and Notice Process
gation, fishery and recreation. (1) General Description. The Agency shall make a permit decision

(8) A single application may be required by the Agency when inte- within ninety (90) calendar days after determining that the application is
grally-related activities are proposed at more than one location within a sincomplete and the fee has been received. Within the ninety (90) day time
gle waterway, wetland or subbasin, by the same person. period, the Agency will do one of the following:
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(a) Approve the application and issue an individual removal-fill per- (9) The Agency will review and consider substantive comments of
mit with special conditions; or local, state, and federal agencies, adjacent property owners, public interest

(b) Approve the application with modifications and issue an individ- groups, Tribal governments and individuals as well as conduct any neces-
ual removal-fill permit; or sary investigations to develop a factual basis for a permit decision. The

(c) Request of the applicant an extension of the permit decision deadAgency may schedule a permit review coordination meeting with interest-
line to a time certain. No extension shall be made without the applicant'sed agencies/groups and the applicant to: clarify the review standards and

written approval; or process requirements; provide the applicant an opportunity to explain the
(d) If the project is inconsistent with these rules (e.g. OAR 141-085- project; and to identify issues. At the Agency’s discretion, the Agency may
0029), deny the application; or hold a public hearing when necessary to gather information necessary to
(e) Determine the project is an exempt activity or is otherwise not make a decision. _ _ o
within the jurisdiction of these rules as described in OAR 141-085-0015 or (10) All recommendations and comments regarding the application
141-085-0020; or shall be submitted in writing to the Agency within the period established by

(f) Determine that the project is eligible for approval under a general the Agency, but not more than forty-five (45) calendar days from the date
authorization as described in OAR 141-089 and process the application i®f the notice. However, consistent with ORS 196.825(9)(b), the
accordance with the applicable general authorization, if requested to do sBepartment of Environmental Quality shall comment within seventy-five
by the applicant. (75) calendar days from the date of notice to comment unless the Agency,

(2) If the Agency determines that the project is not subject to thesePased on a written request from the Director of the Department of
rules, it shall notify the applicant, in writing, and state the reasons for theEnvironmental Quality, grants an extension of time or as otherwise agreed
determination. to in an intergovernmental agreement between Department of

(3) In the event that the applicant and the Agency agree to postpongnvironmental Quality_ and Division of State Lands. In no case shall the
and extend the removal-fill permit issuance decision, the applicant and th&Xtension granted be in excess of one year. If an agency or unit of govern-
Agency shall agree on a new permit decision deadline. The new schedul@'ent fails to comment on the application within the comment period, the
must be in writing and agreed upon before the expiration of the ninety (gof\gencyhshall assume the agency or other unit of government has no objec-
day period described in OAR 141-085-0028(1). If no agreement is reachedt,'on to the project.

the Agency shall take any action described in OAR 141-085-0028(1)(a), (b) ~ (11) Applicant Response to Comments.
or (d) deemed appropriate (a) Comments resulting from the public review process shall be for-

(4) Modifications to permit applications may be accepted by the warded to the applicant within seven (7) calendar days of the conclusion of

: . . P P the comment period.
Agency at any time prior to the permit decision. If the modification is deter- ) . . . .
mined by the Agency to be substantially different in the nature or effect engb)cTohn?n?gr?t“sC?r:emrx ?)tnr;': r?q;heged;ﬁctrr:aélcf)gr,nr]esfpond to public and
from the original application, (e.g. large increase in area of development, ofgency ’ P Y :

large increase of volume of fill/removal) the Agency shall treat the modi- E’g‘; ';i?g?;?sl |tr(1)fcilr1ne1at|rcc))neg tsﬁeﬂpgétdtrgisfﬁgcfgﬁﬁ ::tcsi/g; d become
fied application as a new application and process it in accordance with proj

o art of the application.
these rules. The Agency shall make a decision on the treatment of the m0(§)- (c) If no response is received from the applicant, the Agency will pre-

ified application based on the information provided by the applicant, with- sume that the apbli . : L S
. ) h h . . pplicant intends to provide no additional supporting infor-
in the ninety (90) day time requirement established in OAR 141-085- mation or revisions to the application.

0028(1). It is a normal and acceptable practice to modify an application in (d) The applicant may make a written request for additional time to

order to address concems and comments offered during the public 'fe‘/ievyespond to comments, and the Agency shall agree to any extension of the
process or at the applicant's own initiative. The Agency will give consider- iy gjjowed to make a permit decision as described in OAR 141-085-
ation to this fact as it determines whether or not to treat the modified app“'0028(1).

cation as a new application. o . ) (12) Supplemental Information. The Agency may, as a result of the
(5) An applicant may withdraw an application at any time prior to the , ,pjic review process and/or the Agency’s investigations, request that the
permit decision. The notice of withdrawal must be in writing to the Agency. applicant voluntarily submit supplemental information prior to the Agency

(6) Public Review Notice Process. Once the application has beenmaking the permit decision. The Agency shall state the reason for request-
deemed complete in accordance with OAR 141-085-0027 and the fee hagg the additional information and why it is relevant to the permit decision.

been received, the Agency shall provide notification of the availability of (13) All documents in the applicant’s permit file kept by the Agency,
the application for review to: unless otherwise restricted by law, shall be available for review by the
(a) Adjacent property owners; ~ applicant upon request and at reasonable times and location.
(b) Watershed Councils and public interest groups who have indicat- Stat. Auth.: ORS 196.815; ORS 196.825; ORS 196.845
ed a desire to receive such notices; St_ats. Implemented: ORS 196.800- 196.990
(c) Affected local government land use planning and zoning depart- Hist.: DSL 6-2002, 1. 11-25-02 cent. ef. 1-15-03
ments; 141-085-0029

(d) Local and State agencies, including but not limited to: irrigation, peyieyw Standards and Permit Conditions for Individual Removal-Fill
diking and drainage districts, Soil and Water Conservation Districts, a thorizations
Oregon Department of Fish and Wildlife, Oregon Department of (1) In order to meet the requirements of OAR 141-085-0006(1), ORS
Environmental Quality, Oregon Department of Land Conservation and g6 805 and 196.825 the Agency shall evaluate the information provided in
Development, Oregon Department of Agriculture, Oregon Water Resourcesne application; conduct its own investigation; and review and consider the
Department, Oregon Department of Economic Development, Oregon Stat@omments submitted during the public review process in order to apply the
Parks and Recreation Department, Oregon State Historic Preservatiofy|iowing standards to determine whether or not to issue an individual
Office, Oregon Natural Heritage Program and the Oregon Department ofemoval-fill authorization.
Geology and Mineral Industries; (2) Effective Date of Review Standards. The Agency may consider
(e) Federal agencies, including but not limited to: U.S. Army Corps of only standards and criteria in effect on the date the Agency receives the
Engineers (Portland District), Environmental Protection Agency, U.S. Fish completed application or renewal request (OAR 141-085-0036).

and Wildlife Service, National Marine Fisheries Service, NOAA-Fisheries, (3) Considerations for ApprovaL To issue an individual a removal-fill

any affected unit of the U.S. Forest Service or Bureau of Land permit the Agency must determine that the proposed removal-fill activity

Management; and will not be inconsistent with the protection, conservation and best use of the
() Affected Tribal governments. water resources of this state and would not unreasonably interfere with the

(7) The notification of the availability of the application for review paramount public policy of this state to preserve the use of its waters for
may be provided by U.S. mail or electronically (e.g. facsimile, e-mail, post- navigation, fishing and public recreation, by:
ing on the Internet). (a) Considering the public need for the project including the social,
(8) The Agency shall furnish to any member of the public (persons noteconomic or other public benefits likely to result from the project. If the
listed in OAR 141-085-0028(8)) upon written request and at the expense ofpplicant is a public body, the Agency may rely on the public body’s find-
the member of the public a printed copy of any application. The applicationings as to local public need and benefit;
will also be available for review at the Agency office nearest the project (b) Considering the economic cost to the public if the project is not
location. accomplished;
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(c) Considering whether the project would interfere with public health and/or navigation, fishing and public recreation uses. Compensatory miti-

and safety; gation may not be used as a method to reduce environmental impacts in the
(d) Considering whether the project is compatible with the local com- evaluation of practicable alternatives.
prehensive land use plan. The Agency will not issue an individual removal- (6) Direct and Indirect Effects. The Agency shall impose conditions

fill permit for an activity at a location that is not consistent or compatible that mitigate the direct effects of project development and conditions that
with the local comprehensive land use plan and/or zoning ordinance. Thenitigate the indirect effects that reach beyond the immediate project area
Agency may issue an individual removal-fill permit requiring the applicant (e.g., a condition requiring that equipment must be washed down away
to obtain local land use approval prior to beginning the authorized activity;from any wetland) when necessary to mitigate the reasonably expected
(e) Determining the degree to which, if at all, the project, will unrea- adverse impacts of project development.
sonably interfere with navigation, fishing and public recreation uses of the (7) Permit Conditions. If the project meets the requirements of this
waters of the state; section, the Agency shall impose applicable general conditions in order to
(f) Considering the degree to which, if at all, the project will increase reduce or eliminate the reasonably expected adverse impacts of project
erosion or flooding upstream and downstream of the project or redirectevelopment. The Agency may also require additional, site-specific and/or

water from the project site onto adjacent nearby lands. project-specific conditions, or may modify these general conditions, as list-
(9) Considering the practicable alternatives for the project in accor-ed below, as appropriate:
dance with (4) as presented in the application; and (a) Conditions to assure compliance with state water quality and toxic

(h) Considering mitigation (including compensatory mitigation) for effluent standards may be required in order mitigate for the reasonably
all reasonably expected adverse impacts of project development, agypected adverse impacts of project development. Such conditions will be

required by subsection (5). o o based on standards and/or comments of the Department of Environmental
(4) Alternatives Analysis. The Agency will issue an individual Quality.
removal-fill permit only upon the Agency’s determination that a fill or (b) The project shall be carried out in compliance with ORS 509.580

removal project represents the practicable alternative that would have thg, 509,645 and related rules of the Oregon Department of Fish and Wildlife,
least adverse effects on the water resources and navigation, fishing anthncerning upstream and downstream passage at all artificial obstructions
public recreation uses. Unless otherwise specified by the Agency, andy which migratory native fish are currently or have historically been pres-
except in essential salmon habitat, no alternative analysis will be requireqy.
for projects involving less Fhan 250 (two hundred fifty) cubic yards of fill (c) Al in-water work, (i.e. project work conducted within the beds
or removal and/or converting to upland less than 0.2 (two-tenths) acre of, nanks of a water of the state) including temporary fills or structures,
wetland. In determining whether or not an alternative might be the practi-gho pe conducted to avoid or minimize impacts to fish and wildlife
cable alternative with the least adverse effects, the Agency will consider th‘?esources. Such work will be authorized to occur within the Oregon
type, size and fe"’?‘“""t cos_t qf the prole;t, the co_ndmon of the ‘_NaterDepartment of Fish and Wildlife recommended periods for in-water work
resources, and navigation, fishing and public recreation uses as depicted iy e ified in Oregon Guidelines for Timing of In-Water Work to Protect
the appllcqﬂon. .The f|nanC|aI'capa'b|l|t|es of the app_llc'ant are not the_ P Eish and wildlife. Exceptions to recommended in-water work periods may
mary consideration. The basic project purpose, logistics, use of avallabl% authorized by the Agency based on the applicant's request and docu-
Qﬁ?entation of consultation with the Oregon Department of Fish and Wildlife

technology and what constitutes a reasonable project expense are the m
relevant factors in determining the most practicable alternative. The appll'that the reasonably expected adverse impacts to fish and wildlife resources
will be avoided or minimized.

cant bears the burden of providing the Agency with all information neces-
sary to make this determination. No authorizations may be issued for a sub- (d) When previously unknown occurrences of listed species are dis-

stantial fill in an estuary for a non-water dependent use unless the follow—covered during construction, the permit holder shall immediately cease

ing apply:
(a) The fill is for a public use; work and contac_t the Agency. . . .
(b) The fill satisfies a public need that outweighs the harm, if any, to (€) The prolect shall not dls;_tu_rb or destroy known a_rche_ologlcal sﬂe;
navigation, fishery and recreation; and unl_ess authorized ynder a permit issued by the State Historic Preservation
(c) The project meets all other review standards of these rules. Qﬂlce. When p_rewously unl_<nown occurrences of arch(‘eologlc‘al sites are
discovered during construction, the permit holder shall immediately cease

(5) Mitigation. The Agency will only issue an individual removal-fill K at the di it d tact the A d the State Histori
permit for the practicable alternative with the least adverse effects to th :)erse?vatign g;ﬁ:‘;ery site and contact the Agency and the State Ristoric

water resources upon the Agency’s determination that the project include: N Equi hall be fitted with fish if . df
appropriate and practicable steps to reduce (mitigate) reasonably expected (f) Equipment shall be fitted with fish screens if water is pumped from

adverse impacts of the project to the water resources and navigation, fistf fish-bearing stream during project work. Contact ODFW Screening and
ing and public recreation uses. Mitigation shall be considered in the foI—P’s‘S_S‘Elge staff fo_r screen specifications. The Agenc_y, based on ODFW
lowing sequence: advice, may require gravity flow bypasses to provide fish passage if active

(a) Avoidance. The Agency shall first consider whether the project can™igration is occurring. Sediment control shall be provided during dewater-
be accomplished by avoiding removing material or placing fill material in Ing and culverts shall be installed only at dewatered sites. If endangered
or on waters of the state altogether (e.g., by moving the location of a profish are likely to be present, fish salvage operation shall be conducted by
posed structure, either on-site or off-site, to avoid filling wetlands); qualified personnel prior to construction. The Agency may require an
(b) Minimization. If the Agency determines that the project cannot be ODFW District biologist or designee to be present during salvage opera-
accomplished without adverse impacts to water resources and/or navigdlons. ) i . i
tion, fishing and public recreation uses, the Agency shall then consider  (9) The project shall not use as fill material any substances defined as
whether limiting the degree or magnitude of the activity and its implemen- Solid waste in ORS 459.005(24) unless the Department of Environmental
tation can minimize adverse impacts (e.g., bio-engineered and non-strucQuality has authorized prior approval to do so. This includes tires, concrete
tural streambank stabilization techniques, such as bank sloping and revedtbble, and asphalt.
etation, shall be installed instead of solutions relying primarily on concrete (h) The project shall not use as fill material any chassis, body or shell
and riprap, whenever technical feasible, suitable and environmentallyof & motor vehicle as defined by ORS 801.590.
preferable); (i) Vegetated buffers may be required at compensatory mitigation
(c) Rectification. If the Agency determines that impacts cannot be fur- sites in order to protect the mitigation from loss.
ther minimized, the Agency shall then consider whether repairing, rehabil- (i) The restoration or replacement of destroyed or damaged riparian or
itating or restoring (e.g., restoring site conditions along a pipeline corridorwetland vegetation may be required at compensatory mitigation and/or
after installation is complete) the project area can rectify the impact; project sites in order to mitigate for the reasonably expected adverse
(d) Reduction or elimination. When project impacts have been mini- impacts of project development. Priority will be given to the replacement
mized and rectified to the maximum extent practicable, the Agency will of damaged or destroyed vegetation with native plants that will form a wet-
consider whether the impacts can be further reduced or eliminated oveland or riparian community dominated by native plants within the project
time by monitoring and taking appropriate corrective measures (e.g., assurarea. Conditions may include planting survival success standards (e.g.
that site restoration methods have effectively revegetated the site); and eighty percent (80%) of each plant species planted, after five (5) years).
(e) Compensation. The Agency shall then consider how the appli-Protection (e.g. fencing) for replanted areas and control of invasive plants
cant’s proposal would compensate for reasonably expected adverse impaatsay also be required. Grass seed mixes or exotics certified weed seed free
by replacing or providing comparable substitute wetland or water resourceshat will hold soil and not persist will be allowed.

Oregon Bulletin ~ January 2003: Volume 42, No. 1
128



ADMINISTRATIVE RULES

(k) The project shall minimize: erosion upstream and downstream of (E) A fee for the entire multi-year period, in accordance with ORS
the site; redirecting or relocating water flow beyond pre-project conditions; 141-085-0064, shall accompany each multi-year removal-fill project appli-
impoundment of water upstream of the project (unless approved by affecteation.
ed property owners); or additional water flow from the project site beyond (F) The Agency may modify conditions of a multi-year authorization
pre-project conditions (unless part of the project purpose). based upon new information or project monitoring that indicate a need for

(8) Long Term Protection of Mitigation Sites. different operating conditions.

(a) The individual removal-fill permit along with site access control (G) Before modifying any condition that significantly affects the scope
(e.g. fencing, signing) is usually sufficient legal means to achieve mainte-and extent of the activity (e.g. amount of material to be filled/removed) of any
nance and long-term protection of mitigation sites. However, in someindividual removal-fill authorization authorized for more than one year, the
instances compensatory mitigation sites and indirect compensatory wetlanégency shall give notice as described in OAR 141-085-0028(4) and treat the
mitigation sites will need to be permanently protected from destruction proposed notification in the same manner as described in OAR 141-085-
with appropriate real estate instruments or agreements (e.g. conservatiod028(6) thru (12).
easements, deed restrictions, long-term management agreements with land  (H) If a person fails to comply with reporting requirements or any
trusts or public ownership). Situations where such protection will be other condition of a multi-year authorization the Agency may revoke the

required include but are not limited to: multi-year status and require annual renewal, suspend the permit pending
(A) When the permit holder is likely to sell the mitigation site within correction, or take any other enforcement action available to the Agency

five (5) years of project completion; under the Removal-Fill Law and these rules.
(B) When the permit holder is an absentee owner of the mitigation Stat. Auth.: ORS 196.825

o Stats. Implemented: ORS 196.800- 196.990

site; ) ) ) ) . ) Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03
(C) When the permit holder is not likely to actively participate in

managing and maintaining the mitigation site; or 141-085-0034

(D) When the permit holder is not the owner of the mitigation site.  Transfer of Authorization/Waiver or Modification of Authorization

(b) The applicant shall offer a preferred method and justification. Conditions

(c) The Agency will make the final determination for the need and (1) The person or party listed on the authorization is responsible for
type of long-term protection based upon the risk of loss of the compensacomplying with the conditions of the authorization, unless the authorization
tory mitigation site taking into account 8(a)(A), (B), (C) and (D) above. s transferred in writing by the Agency to a different person or party through

Stat. Auth.: ORS 196.825 : .
Stats. Implemented: ORS 196.800- 196.990 the fO”OWIng process:

Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03 (a) A transfer form shall be submitted by the authorization holder.
(b) If the original authorization has not expired, the authorization may

141-085-0031 be transferred by issuing a modification to the original authorization.
Documentation of Individual Removal-Fill Permit Decision; Term of (c) If the authorized activity has been completed and/or the authori-
Certain Individual Removal-Fill Permits zation expired, but mitigation monitoring is still required as a condition of

(1) The Agency shall prepare written findings documenting and sup-the original authorization, that obligation shall be transferred to the new
porting any decision to deny an individual removal-fill permit. In addition, authorization holder.
the Agency shall prepare written findings to support any decision to issue  (d) If a bond was required for the mitigation, a new bond must be pro-

an individual removal-fill permit for the following: vided prior to the transfer.
(a) Projects involving fill of two acres or more in freshwater wetlands. (2) Upon the written request of the authorization holder, the Agency
(b) Projects involving fill in estuaries (except cable crossings, may grant a waiver or modification of any condition. The authorization
pipelines, or bridge construction). holder shall have the burden to prove, to the satisfaction of the Agency, that
(c) Projects involving the removal from estuaries of more than 10,000the waiver or modification will not result in adverse impacts on the water
cubic yards of material (except for maintenance dredging). resources or otherwise be contrary to the policies in OAR 141-085-0006.
(d) Projects involving placement of greater than 2,500 cubic yards Significant modifications of individual removal-fill permit conditions may
riprap in coastal streams and estuaries. require public review as specified in OAR 141-085-0028(6) thru (12).
(e) Projects in the Oregon territorial sea in accordance with Statewide  (3) Exceptions to a permit condition regarding the in-water work peri-
Planning Goal 19-Ocean Resources. od shall be authorized by the Agency as described in OAR 141-085-

(2) The Agency shall prepare written findings documenting and sup- 0029(7)(C). . .
porting a permit decision that is contrary to the recommendation of a state ~ (4) The Agency shall make a reasonable effort to notify all parties that

agency. commented on the original application, of any condition wavier or modifi-
(3) Terms of Permits: cation granted pursuant to OAR 141-085-0034(3), above.
(a) The Agency may issue an individual removal-fill authorization for Stat. Auth.: ORS 196.825

. L L . . Stats. Implemented: ORS 196.800- 196.990
up to five (5) years for activities that occur on a continuing basis or will Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03

take more than one year to complete as follows:

(A) For commercial aggregate removal including dredging and bar 141-085-0036
scalping when the Agency determines that: Renewal and Extension of Individual Removal-Fill Permits

(i) There is sufficient aggregate resource or annual recharge to allow Permits may be renewed or extended by the Agency under the fol-
the proposed volumes to be removed; and lowing conditions:

(i) The applicant has conducted removal activities in compliance (1) At least ninety (90) calendar days prior to the expiration of a valid
with any individual removal-fill authorization conditions for the same removal or fill permit, the Agency shall notify the permit holder of the expi-
site/location for at least one year preceding the pending application. ration date and request that the applicant report to the Agency in writing the

(B) For projects associated with flood event recovery (e.g. stream-status of project completion and the permit holder’s desire to renew the per-
bank stabilization) when the Agency determines that the project(s) are parnmnit.
of a comprehensive multidisciplinary flood recovery plan that specifically (2) If the applicant submits a request in writing for renewal with the
addresses and supports the type of treatment that is proposed in theppropriate fee at least forty-five (45) calendar days prior to the permit
removal-fill authorization application. expiration date, the Agency may:

(C) For projects that are for the purpose of watershed restoration that (a) Renew the permit, with or without modified conditions (consistent
are developed from a watershed assessment and identified as a priority inveith OAR 141-085-0029); or

watershed action plan. (b) Extend the permit for up to an additional one-hundred and twenty
(D) For other types of projects, when the Agency determines that:  (120) calendar days, one time only, without modified conditions; or
(i) The project is expected to require more than one year to complete; (c) Extend the term of the permit with new or modified conditions for
or up to an additional one-hundred and twenty (120) calendar days, one time
(ii) The project purpose requires annual activity or reconstruction only; or
(e.g. irrigation diversions); and (d) Deny the request for permit renewal.
(i) The project purpose, location or methods of construction or oper- (3) In the event a permit holder does not respond forty-five (45) days
ation described in the application are not expected to change during therior to the date of permit expiration, the Agency may extend the expiration
course of the project. date of the permit for not more than 120 days, one time only, if:
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(a) The permit holder makes a written request to the Agency prior to Stats. Implemented: ORS 196.800- 196.990
the expiration date of the permit; Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03
(b) There is a reasonable likelihood that the project can be complete Nk,
prior to the new expiration date; and ql_41 085-0066
(c) All other conditions of the original permit are met or can be ful-
filled.
(4) A new permit application or additional information shall be
required if:

Emergency Authorization for Removal-Fill Activity

(1) In the event an emergency exists, as described in OAR 141-085-
0010, the Agency may issue an emergency authorization. Activities covered
by OAR 141-085-0020 are exempt from this section.
(a) There is a proposed change in the project that may increase th (2) Any person requesting an emergency authorization may apply oral-

: : .or in writing. Written applications may be submitted in the same manner
reaso(rl;:)jlt_)llﬁ :épgcf%ﬁf:gés; I?;ga;t:tﬁgéhgfpggﬁgtﬂg?] tgfe t\rllvg ts:oggz?ltjr:;etggé described in OAR 141-085-0025 and sent via facsimile, e-mail or via U.S.

may increase the reasonably expected adverse impacts of the activity on t ail. Any request submitted oral!y must be documented, in writing, by the
water resources of the state; gency and prowded_ to the appll_cant. . . .
(c) There is a change in natural conditions at the project site that may, (3) The application and review requirements described in OAR 141-

increase the reasonably expected adverse impacts than previously identifietp>-002, 0027, and 0028 do not apply to emergency authorizations. An
in the application review process; application for an emergency authorization shall be reviewed pursuant to

(d) New information becomes available indicating that additional the standards in the applicable rules in effect at the time of the request.
adverse impacts may accrue as a result of the project; or (4) Applications for an emergency authorization shall contain enough

(e) Substantial adverse comments or comments requesting a chang8formation for the Agency to determine: . .
in substantive conditions are received. (a) The applicant and responsible party planning and carrying out the

(5) Requests for renewals shall be reviewed pursuant to the standard%CtiViti;; he location of the proiect:
contained in the applicable rules in effect at the time of the request. (b) The location of the project;

Stat. Auth.: ORS 196.825 (c) The nature of the emergency (specifically, the nature of the threat
Stats. Implemented: ORS 196.800- 196.825 to public health, public safety or property and the immediacy of the threat
Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03 and need to act promptly)'

(d) The approximate volume of material to be removed and/or filled;
(e) The schedule for doing the work;

RemO\l/aIAI:II QUtTiogfiatI;OP feﬁsi;na;\?ﬁjoilmr)nnsf\fﬁiﬁl thorization Sub (f) The date and approximate time when the event that caused the
(1) Any application for al ual removal-ill authorization sub- e nenc ook place:

mitted as described in OAR 141-085-0025 of these rules must be accompa- !
nied by a base fee in accordance with the following schedule: actiorgg) The area of impact of the emergency and the proposed emergency

form g’gr\igre: ][g?];\é?il\/?{eaorggrgtérogfsréﬂor’ or a person contracting to per- (h) A statement as to whether the emergency action is intended as a
(b) For a removal by a public t‘>ody'.$150 temporary or permanent response measure; and :
(c) For a removal by a commercialloperaior: $150. (i) A description of how the work will be accom_pllshed. o
(d) For a fill by a private operator, or a person contracting to perform (5) In order to make_a} tlme_ly and Ie_gally defensible Qetermmanon, the
services for a private operator: $150. Agency may request additional information from the applicant. The Agency
(e) For afill by a public body: $375 may authorize an Agency employee or other person to act as a representa-
(f) For a fill by a commercial bperatbr' $375 tive of the Agency to con_duct an on-site evaluation of the plan_ned activity
(g) For erosion-flood repair including-riprap. by a private landowner and make recommendations as to vx_/hether or not the _appllcatlon should be
y ’ approved as requested, approved with conditions, denied or processed as an

g(r)r?st{brilg fl;c;dy, or a person contracting to perform services for such Per- dividual removal-fill authorization application.

(2) In addition to the base fee for removal established under OAR 141-, _ (6) In determining whether or not to approve the application, the
Agency shall determine, as quickly as is reasonable and feasible, whether:

085-0064 (1)(a) of these rules each applicant shall also pay as part of the ) - .
application fee the following fee based on the volume of removal material: (@) An emergency, as defmed in OAR 141-085-0010 exists, and the
factual circumstances indicate:

(a) For activities involving less than 500 cubic yards: no volume fee. A) Th direct threat t bstantial "
(b) For activities involving 500 to 4,999 cubic yards: $75 for private | é.n) b fne’:‘l?égf’lfi’ pojesn?‘n ';efm rre";‘ Ionsd‘{ stantial property,
operator; $75 for public body; and $75 for commercial operator. Including but not fimited to a aweling, farm or cropiand, .
(c) For activities involving 5,000 to 50,000 cubic yards: $150 for pri- (B) Some prompt removal-fill activity is required to reduce or elimi-
vate operator; $150 for public body; and $150 for commercial operator. nate tge t_rr1|;eat, atnd f the threat d t allow the i t
(d) For activities over 50,000 cubic yards: $225 for private operator; . ._(C) The nature of the threat does not allow the time necessary to
obtain some other form of authorization as described in these rules.

$225 for public body; and $225 for commercial operator. " P ;
3) In addition 10 the base feo for fill setablished under OAR 141-085. _ (5) The removal-fill activity is planned for waters of the state, includ-
ng wetlands and is an activity subject to these rules; and

0064(1)(@) of these rules each applicant shall also pay as part of the appl (c) The planned activity minimizes, to the extent practicable, adverse

cation fee the following fee based on the volume of fill material: ) Lo . D N ;
(a) For activities involving less than 500 cubic yards: no volume fee. IMPacts to aquatic life, water quality and navigation, fishing and public
recreation uses of the waters of the state; and

(b) For activities of 500 to 2,999 cubic yards: $75 for private opera- . L . .
tor; $75 for public body; and $75 for commercial operator. (7) Based upon the review of the application as described in OAR
(c) For activities involving 3,000 to 10,000 cubic yards: $150 for pri- 141-085-0066(6) the Agency may: N .
vate operator; $150 for public body; and $150 for commercial operator. (a) Approve the emergency authorization as requested,
(d) For activities of over 10,000 cubic yards: $225 for private opera- (b) Approve the emergency authorization with conditions;
(c) Request additional information from the applicant and make a

tor; $225 for public body; and $225 for commercial operator. N . ) - . .
(4) For each application that involves both removal and filling, the deusmr:jto reject, approve with conditions or approve the application with-
out conditions; or

application fee assessed shall be either for removal or filling, whichever ) L
(d) Deny issuance of the emergency application.

activity involves the greater volume, according to the fee schedule i ° " .
described in section (1) to (3) of this rule. (8) An emergency authorization shall contain conditions designed to
minimize the reasonably expected adverse impacts of the activity to aquat-

(5) The annual fee for an individual removal-fill authorization is "' > =LLe Vel ) .
equivalent to the base fee according to the schedule set forth in section ( ?] life, water quality and navigation, fishing and public recreation uses of
the waters of the state while taking into account the impact of the emer-

of this rule. Annual fees for multi-year permits are due prior to initial per- a
mit issuance for the entire permit period. Any authorization may be sus-9€NCY on persons and property. The Agency may also require compensatory

pended during any period of delinquency of payment and shall be treatednitigation in some cases where significant loss of water resources and/or

as though no authorization had been issued. navigation, fishing and public recreation uses has resulted directly from the
(6) Fees received under this section shall be credited to the Commoguthorized activity. o _ _

School Fund for use by the Agency in administration of these rules and  (9) Ifarequest for an emergency authorization is denied, the applicant

ORS 196.600 to 196.905, 196.990 and 541.990 and as otherwise requirdday resubmit the application as an individual removal-fill authorization or
by law. general authorization in accordance with the procedures set out in these

Stat. Auth.: ORS 196.815 rules.

141-085-0064
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(10) If an emergency authorization is issued orally, the written form may file a written request for a hearing with the Agency within sixty (60)
of the emergency authorization shall be sent to the applicant within five (5)calendar days after the date the authorization was granted.
calendar days confirming the issuance and setting forth the conditions of (4) Standing in Contested Case Hearings. For a person, other than the
operation. applicant/ permit holder to have standing to request a contested case as

(11) The term of the emergency authorization shall be limited to the gescribed in OAR 141-085-0075(2), the person must be either “adversely
time necessary to complete the planned removal-fill activity and be specif-affected” or “aggrieved” as described as follows:

ically stated in the authorization. In no case shall the term exceed 60 days. (a) To be “adversely affected” by the individual removal-fill permit

A permitholder may request issuance of a new emergency authorization fofe nerson must have a legally protected interest as defined in OAR 141-
the same activity upon expiration of the original emergency authorization.

Stat. Auth.: ORS 166.810 085—0010_ that _W_ould pe harmed, degradgd or d_esFroyed by _the authorized
Stats. Implemented: ORS 196.800- 196.990 removal-fill activity. This may include, but is not limited to, adjacent prop-
Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03 erty owners.

(b) To be “aggrieved” by the individual removal-fill permit the person
must have participated in the Agency’s review of the removal-fill activity
application by submitting written or oral comments stating a position on the

141-085-0070
General Authorizations

Standards and Criteria; Process for Establishing General . - -
Authorizations (see OAR 141-089) merits of the.proposed removal-fill activity to the Agency.

(1) A person may be exempt from the requirement to obtain an indi- (5) Setting a Contested Case Hearing. _ _
vidual removal-fill permit through the use of an applicable general author- (@) If the written request for hearing is timely (in accordance with
ization. Any person proposing to conduct a removal-fill activity under a OAR 141-085-0075(2) or (3)), and made by a person who has a legally pro-
general authorization shall first notify the Agency in writing in accordance tected interest which
with the requirements of the specific general authorizations being sought. is adversely affected by the grant of the permit, the matter shall be

(2) General authorizations, are adopted, amended and repealed dé€ferred to the Hearing Officer Panel for hearing within thirty (30) calendar
administrative rules in accordance with the Administrative Procedure Actdays after receipt of the request.

(ORS 183.310 to 183.550). (b) The hearing shall be conducted as a contested case.

(3) The Agency may propose to adopt a general authorization upon a (c) The permit holder and any persons that have filed a written request

finding that the category of removal-fill activities, as described in the pro- and have a legally protected interest that may be adversely affected shall be

posed general authorization (including the applicable conditions): parties to the proceeding.
(a) Are substantially similar in nature; (d) Persons that do not have legally protected interests that are
(b) Would cause only minimal individual and cumulative environ- aqversely affected, but are aggrieved, may nevertheless petition to be
mental impact; ) included in the contested case hearing as a party under OAR 137-003-0535.
(c) Will not result in long-term harm to the water resources of the

(6) Referral to the Hearing Officer Panel (Panel).

(a) The referral of a request for hearing to the Hearing Officer Panel
by the Agency shall include the individual removal-fill permit, or denial,
and the request for hearing. The Hearing Officer Panel shall conduct a con-
through rulemaking, upon a determination that the removalfill activity ‘tested case hearing only on the issues raised in the request for hearing and
conducted under the general authorization has resulted in or would result ithe referral fror_n Fhe Agency. L . )
more than minimal environmental impact or long-term harm to the water (b) Jurisdictional determinations of the existence, or boundaries, of
resources of this state. Any person may request the Agency invoke this prgl€ waters of the state on a parcel of property, as defined in OAR 141-090-
vision. Such a request must include the specific general authorization to b8020, issued more than sixty (60) calendar days before a request for hear-
rescinded or amended and clearly and convincingly state the reasons for tHgg are final.
request. The Agency may process the request in the same manner as (c) Jurisdictional determinations are judicially cognizable facts of
described in OAR 141-085-0070(2). which the Agency may take official notice under ORS 183.450(3) in

(5) No general authorization is valid where the removal-fill activity is removal/fill contested cases. Challenges to judicial determinations are only
prohibited by the local comprehensive land use plan or implementing regpermitted under the process set out in OAR 141-090-0050.
ulations or other applicable ordinance. (7) Discovery in Contested Cases. In contested cases conducted on

(6) The rule promulgating the general authorization shall be effective matters relating to these rules, the Agency delegates to the hearing officer
for a five-year term and shall be reviewed, every five years. Upon review,the authority to rule on any issues relating to discovery (i.e. production of
the general authorization shall be reissued in a similar or amended form ofyformation), except that depositions will not be awarded unless it is likely
repealed. _that a witness will not be available at a hearing.

) (7) Failure of a person to a_dhere_ to the terms of any g_ene_ral authori- (8) The Proposed Order. The hearing officer who conducts the hear-
zation Ellcfl.?lﬁ’tecj ur(ljderbt_hls section will be cfon3|dered_a VIO|at(;OI'\ of thf}ing shall issue a proposed order containing findings of fact and conclusions
removal-fill law and subject to appropriate enforcement in accordance wit of law within twenty (20) calendar days of the hearing, and as required by

state; and
(d) Are consistent with the policies of these rules as described in OAR
141-085-0006.
(4) The Agency may amend or rescind any general authorization

theses{;liﬁgh_: ORS 196.850 ORS 183.460, provide an opportunity to file written exceptions with the
Stats. Implemented: ORS 196.800- 196.990 Agency.
[ LB o0t 4ol 120760 LOBIO0N L et o 1391 (85I L et (9) The Final Order. Withn fory-ve (45) calendar days after the
' ' ' ' hearing the Agency shall consider the record, any exceptions, and enter an
141-085-0075 order containing findings of fact and conclusions of law. The final order
Appeals/Contested Case Hearings Regarding Issuance or Denial of an shall rescind, affirm or modify the permit or proposed order.
Individual Removal-Fill Permit (10) Pre-Hearing Suspension of Permits. A permit to fill granted by

(1) Alternative Dispute Resolution Process. An applicant or any otherthe Agency may be suspended by the Agency during the pendency of the
person aggrieved or adversely affected by an individual removal-fill permit contested case proceeding. Petitions for suspension shall be made to the
decision by the Agency may request the Agency enter into an alternativéAgency and will be either granted or denied by the Agency. The permit
dispute resolution process. The Agency and all involved parties shall selecghall not be suspended unless the person aggrieved or adversely affected by
a trained facilitator/mediator from a list of pre-qualified individuals and grant of permit makes a showing before the Agency by clear and convinc-
share the costs of the facilitator/mediator. The appellant may retain the rightng evidence that commencement or continuation of the fill would cause

of formal appeal as described in these rules. irremediable damage and would be inconsistent with ORS 196.000 to
(2) Appeal by Applicant. Any applicant whose application for an indi- 196.905.
vidual removal-fill permit has been denied, or who objects to any of the (11) Issuance or Denial of a Permit. Interested persons who request

conditions imposed by the Agency under OAR 141-085-0029(6), may, notification in writing of the Agency ‘s decision on a permit will be notified
within ten (10) calendar days of the denial of the permit or the imposition at the time of issuance or denial. The Agency'’s failure to notify an interest-
of any condition, request a hearing from the Agency. ed person will not extend the statutory sixty (60) calendar days timeframe
(3) Appeals by Others. Any person who is aggrieved or adverselyfor hearing requests. Contested case hearings concerning the issuance or
affected by the grant of an individual removal-fill permit by the Agency denial of a permit will normally be held at the Agency offices in Salem,
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Oregon, unless extraordinary circumstances require the hearing to be held in ~ Hist: LB 15, f. 2-1-74, ef. 2-25-74; LB 6-1984, f. & ef. 12-17-84; Renumbered from 141-
the vicinity of the project. 085-0405 and 141-085-0420; LB 2-1991, f. & cert. ef. 3-15-91; LB 3-1992, f. & cert. ef. 6-

Stat. Auth.: ORS 196.835 15-92; DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03

Stats. Implemented: ORS 196.800- 196.990

Hist.: LB 15, f. 2-1-74, ef. 2-25-74; LB 6-1984, f. & ef. 12-17-84; Renumbered from 141- 141-085-0085

085-0505; LB 3-1986, f. & ef. 3-31-86; LB 8-1991, f. & cert. ef. 9-13-91; LB 3-1992, f. & Enforcement Actions and Procedures

cert. ef. 6-15-92; DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03 (1) The Agency is authorized to take such civil, criminal or adminis-
trative actions as are necessary to enforce the removal-fill law and these
rules (OAR 141-085) including, but not limited to the following (ORS
196.870, 196.870 and 196.890):

(a) Consent orders;

(b) Consent agreements;

(c) Cease and desist orders;

(d) Restoration orders;

(e) Civil penalties; and

(f) Liens;

(2) The Agency shall give notice of any proposed order relating to a
violation by personal service or by mailing the notice by registered or cer-
tified mail to the person or governmental body affected. Any person
aggrieved by a proposed order of the Agency may request a hearing within
20 days of the date of personal service or mailing of the notice. Hearings
lghall be conducted under the provisions of ORS 183.310 to 183.550 appli-

able to contested cases, and judicial review of final orders shall be con-

ucted in the Court of Appeals according to ORS 183.482. If no hearing is
requested or if the party fails to appear, a final order shall be issued upon a
prima facie case on the record of the agency.

(3) Any notice of violation shall describe the nature and extent of the

141-085-0079
Revoking or Suspending an Authorization; Allowing Corrective
Action

(1) The Agency may revoke or suspend an authorization if an alleged
violator is not in compliance with any conditions of an authorization.

(2) The Agency shall give notice of suspension to the permit holder
and advise them as to the reasons and terms of the suspension.

(3) The Agency may initiate the following proceedings to revoke an
authorization:

(a) The Agency shall issue a preliminary order to the alleged violator
indicating the intent to revoke the authorization;

(b) The preliminary order shall include, but not be limited to, the fol-
lowing information:

(A) A statement of the alleged violator’s right to a contested case
hearing, as provided in ORS 196.865 before a hearings officer before th
authorization may be revoked, and the time period in which such a reque
may be made;

(B) A statement of the authority and jurisdiction under which the con-
tested case hearing is to be held;

(C) Areference to the particular portions of the removal-fill law and .\
these rules involved; and violation.

(D) A short and plain statement of the matters asserted or charged as  (4) The Agency may take appropriate action for the enforcement of
constituting the violation(s). any rules or final orders. Any violation of ORS 196.600 to 196.905 or of

(c) The preliminary order may include a statement of the action, if @Y rule or final order of the Agency under ORS 196.600 to 196.905 may

any, that may be taken by the alleged violator to correct or offset the effectd© €njoined in civil abatement proceedings brought in the name of the State
of the violation including, but not limited to, removal of filled material: of Oregon; and in any such proceedings the Agency may seek and the court

(A) If such action is specified in the preliminary order, the order shall May award a sum of money sufficient to compensate the public for any
include a reasonable time period of not less than twenty (20) calendar daydestruction or infringement of any public right of navigation, fishery or

in which to complete the corrective action; recreation resulting from such violation. Proceedings thus brought by the
(B) If the alleged violator completes such action within the specified Agency shall set forth if applicable the dates of notice and hearing and the
time period, the revocation procedure shall be terminated. specific rule or order of the Agency, together with the facts of noncompli-

(d) If the authorization holder fails to request a contested case hearing"ce; the facts giving rise to the public nuisance, and a statement of the
as allowed under ORS 196.865, the Agency may issue a final order revokdamages to any public right of navigation, fishery or recreation, if any,
ing the authorization after presenting a prima facie case demonstrating thd€sulting from such violation.

a violation has occurred. (5) In addition to the actions described in OAR 141-085-0085(4) and
Stat. Auth.: ORS 196.865 141-085-0090 the Agency may enter an order requiring any person to cease
Stats. Implemented: ORS 196.800- 196.990 and desist from any violation if the Agency determines that such violation
Hist: DSL 6-2002, . 11-25-02 cert. ef. 1-15-03 presents an imminent and substantial risk of injury, loss or damage to water
resources.

141-085-0080
Violations and Investigations

(1) In its discretion, the Agency shall conduct appropriate investiga-
tions of reported violations and make compliance inspections to determinqered
whether violations of the removal-fill law, these rules (OAR 141-085) or (C) Shall state that a hearing will be held on the order if a written

the terms and conditions of any authorization have occurred. . request for hearing is filed by the person subject to the order within 10 days
(2) The Agency shall make a reasonable effort to obtain permissiongsiay receipt of the order.

from the landowner or agent, or a duly authorized representative of the (D) Shall not be stayed during the pendency of a hearing conducted
landowner or agent, for the Agency or its authorized representative to conynder paragraph (b) of this subsection.

(a) An order under this subsection:

(A) May be entered without prior notice or hearing.

(B) Shall be served upon the person by personal service or by regis-
or certified mail.

duct a site visit. The Agency shall document its efforts to obtain permission (b) If a person subject to an order under this subsection files a timely

to conduct a site visit. demand for hearing, the Agency shall hold a contested case hearing before
(3) As described in OAR 141-085-0080(1) a violation includes, but is a hearings officer according to the applicable provisions of ORS 183.310 to

not limited to: 183.550. If the person fails to request a hearing, the order shall be entered
(a) Fill, removal, or channel relocation without a valid authorization; as a final order upon prima facie case made on the record of the agency.
(b) Non-compliance with any condition of an authorization; (c) Neither the Agency nor any duly authorized representative of the

(c) Obtaining an authorization or reporting on conditions of an Agency shall be liable for any damages a person may sustain as a result of
authorization by misrepresentation or by failure to fully disclose known a cease and desist order issued under this subsection.
material facts; (d) The state and local police shall cooperate in the enforcement of
(d) Failing to comply with any terms of an enforcement order; or ~ any order issued under this subsection and shall require no further authori-

(e) Violation of any condition of an approved wetlands conservation ty or warrant in executing or enforcing such order. If any person fails to

plan. comply with an order issued under this subsection, the circuit court of the
(4) Alleged or suspected violations may be reported to the Agency bycounty in which the violation occurred or is threatened shall compel com-
e-mail, facsimile, telephone or in writing. pliance with the Agency’s order in the same manner as with an order of that

(5) When reports of alleged or suspected violations are submitted to°0Urt . il
the Agency in confidence and the information is not otherwise required by (6) Proposed _Order to Restore, Cease ‘."md Desist Qrder and/or Civi
law to be submitted, the Agency may keep the name of the person makingenames. Any written request for a hearing concerning a proposed

the report confidential if the criteria set forth in ORS 192.501 or 192.502 nforcement order shall admit or deny all factual matters stated in the pro-
' ’ posed enforcement order and shall state any and all claims or defenses

are met. . S -
Stat. Auth.: ORS 196.860 regarding the alleged violation. Any factual matters not denied shall be pre-
Stats. Implemented: ORS 196.800- 196.990 sumed admitted, and failure to raise a claim or defense shall be presumed
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to be a waiver of such claim or defense. Evidence shall not be taken at themount of the civil penalty be increased by more than ten times the origi-
hearing on any issue not raised in the written request for hearing. nal civil penalty amount. If a civil penalty or any portion of the civil penal-

Stat. Auth.: ORS 196.860; ORS 196.870; ORS 196.875 ty is not paid as required by OAR 141-085-0090(5), interest shall accrue at

Stats. Implemented: ORS 196.800- 196.990 the rate of nine percent per annum pursuant to ORS 82.010 on the unpaid

Hist.: LB 15, f. 2-1-74, ef. 2-25-74; LB 6-1984, f. & ef. 12-17-84; Renumbered from 141- .

085-0435; LB 2-1991, f. & cert. ef. 3-15-91; LB 3-1992, f. & cert. ef. 6-15-92; DSL 6-2002, balance.

f. 11-25-02 cert. ef. 1-15-03 (6) Civil penalty relief. The Agency may, upon written request of the
alleged violator assess a civil penalty as described in OAR 141-085-0090
. . and including evidence of financial hardship, remit or mitigate the amount

Civil Penal_t[es of any civil penalty. The request shall be received within twenty (20) cal-

(@) In addm(r)]n to any other remedy aI_IQ\I/ved bly I?W or thesie .rUIeSfendar days from the date of personal service or mailing of the notice of civil
gr?eAl'Fé éﬁ%ﬁf‘ﬁl)i;weopr\%ﬁgg mys%:;s&?.\gsgfna ty for any violation o penalty as described in O_AR 141_—085-_0090(3)_. _Evidence provided as to_ the

' (glleged violator's economic and financial condition may be presented with-

(2) More than one civil penalty may be assessed for an unauthorize ut prejudice to any claim by the person that no violation has occurred or
removal or fill activity. Example: A civil penalty assessed on an initial vio- that the person is not responsible for the violation.

141-085-0090

lation may be followed by a separate C|V|I‘pen‘alty for failure to comply with Stat. Auth. ORS 196.890
a restoration order issued on the same violation. Stats. Implemented: ORS 196.800- 196.990
(3) Required notice; contents of notice. The Agency shall give written Hist.: LB 4-1986, f. & ef. 4-8-86; LB 3-1991, f. 6-14-91, cert. ef. 7-1-91; LB 3-1992, f. &

notice of Intent to Assess a civil penalty by personal service or by registered ~ cert ef. 6-15-92; DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03
or certified mail to the permitholder or person (hereinafter referred to as
P P ( 141-085-0095

‘party’) incurring the civil penalty. The notice shall include, but not be lim- o
party) 9 P y Request to Close Specified Waters of the State to the Issuance of

ited to, the following: " e
(a) The particular section of the statute, rule, order or authorizationRémoval-Fill Authorizations
(1) The Agency may request the Oregon Water Resources

involved, Y - ; T
(b) A short and plain statement of the matter asserted or charged; Commission (OWRC) to close, by administrative rule, specified waters of

(c) A statement of the party’s right to request a hearing within twenty the state to the issuance of removal-fill authorizations (ORS 196.840).

(20) calendar days of receiving the notice; and (2) Any state resource agency Iisted in ORS 196.825 may _make such
(d) A statement of the amount of civil penalty assessed and terms and request of the Agency. In determln_lng whether or not to submit a request
conditions of payment. to the OWRC the Agency shall consider:
(e) The party may request a contested case hearing in accordance with (&) The reasons for requesting a closure;
procedures described in OAR 141-085-0075. (b) The specific waters of the state to be affected;
(4) Calculating the civil penalty. (c) The effect, including economic effects, of the proposed closure on
(a) The amount of civil penalty (F), as expressed in U.S. currency dol-potential future applicants;
lars, shall be determined by the Agency using the following formula: F = (d) The effect, including benefits, of the proposed closure on aquatic
BPCI. life, water quality and public use of the waters; and
(A) B is the base fine factor of $600; (e) The time period the closure should be recommended to be in
(B) “P” is the prior knowledge factor to be determined as follows:  effect.
(i) Avalue of 1 shall be applied if the alleged violator was unaware of (3) Prior to submitting a closure request to the OWRC, the Agency
the removal-fill law at the time of the alleged violation; or shall hold at least one public hearing within the affected watershed.

(i) A value of 2 shall be applied if the alleged violator was aware of Interested and affected parties, including local government and watershed
the removal-fill law at the time of the alleged violation (e.g., permit non- councils are to be notified at least thirty (30) calendar days prior to the hear-
compliance, prior penalties or other exposure to the Removal-Fill Law); ing date. Public comment on the proposal shall be accepted at least fourteen

(iii) A value of 5 shall be applied if the alleged violator had a previ- (14) calendar days following the last hearing. The Agency shall issue a
ous violation. A previous violation exists, for example, if there was an adju- report explaining the proposal and outlining the reasons for considering a
dication (either in court or administrative hearing), or the violator failed to closure. Notice of the Agency’s final decision shall be provided all partici-
appeal an enforcement order (and a final order was issued), or the violatqsating parties and parties of interest as identified by the Agency.
signed a consent order or consent agreement. This value shall not be  Stat. Auth.: ORS 196.840
imposed if the previous violation occurred more than (5) five years prior to Stats. Implemented: ORS 196.800- 196.990
the current incident. Hist.: DSL 6-2002, f. 11-25-02 cert. ef. 1-15-03

(C) The cooperation value (C) shall be determined by the Agencyl41_085_0096

after reviewing the past history of the person in taking all feasible steps OrMonitoring; Annual Report; Public Information and Education

procedures necessary or appropriate to correct the violation for which the (1) Program Monitoring. Pursuant to ORS 196.910, the Agency will

penal(tsl f\ 5::82 %?st:rfgl-l -Lr;e;lsglﬁg;w”e?g ?ﬁ:eszfgoﬁscfg#?&‘gz:s with monitor removal and fill activities authorized under these rules to deter-

restoration as requested by the Agency without the need for an enforcement e . . . T

order or court action by the Agency, or where the Agency determines that (@ Compllan(_:e with permit and't'or.".c“ . L .

restoration efforts would be unlikely to benefit the resource; (b) Thfe effectiveness of permit conditions in achieving the policies of
(ii) A value of 3 shall be applied where the person is not cooperative (NeS€ rules; and _ . o .

in complying with restoration as requested by the Agency and the Agency (C) The adverse impacts of authorized activities on salmonid spawn-

must issue an enforcement orde