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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
Oregon Bulletin. The Oregon Administrative Rules Compilation is
an annual publication containing the complete text of the Oregon Ad-
ministrative Rules at the time of publication. The Oregon Bulletin is
a monthly publication which updates rule text found in the annual
compilation and provides notice of intended rule action, Executive
Orders of the Governor and Opinions of the Attorney General.

Background on Oregon Administrative Rules

The Oregon Attorney General’s Administrative Law Manual
defines “rule” to include “directives, standards, regulations or state-
ments of general applicability that implement, interpret or prescribe
law or policy or describe the agency’s procedure or practice require-
ments.” ORS 183.310(8) Agencies may adopt, amend, repeal or
renumber rules, permanently or temporarily (180 days), using the
procedures outlined in the Oregon Attorney General’s Administra-
tive Law Manual. The Administrative Rules Unit, Archives Division,
Secretary of State assists agencies with the notification, filing and
publication requirements of the administrative rules process. Every
Administrative Rule uses the same numbering sequence of a 3 digit
agency chapter number followed by a 3 digit division number and
ending with a 4 digit rule number. (000-000-0000)

How to Cite

Citation of the Oregon Administrative Rules is made by chapter
and rule number. Example: Oregon Administrative Rules, chapter
164, rule 164-001-0005 (short form: OAR 164-001-0005).

Understanding an Administrative Rule’s “History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessi-
tate ongoing rulemaking. To track the changes to individual rules,
and organize the rule filing forms for permanent retention, the
Administrative Rules Unit has developed a “history” for each rule
which is located at the end of rule text. An Administrative Rule “his-
tory” outlines the statutory authority, statutes being implemented and
dates of each authorized modification to the rule text. Changes are
listed in chronological order and identify the agency, filing number,
year, filing date and effective date in an abbreviated format. For
example: “OSA 4-1993, f. & cert. ef. 11-10-93; Renumbered from
164-001-0005 documents a rule change made by the Oregon State
Archives (OSA). The history notes that this was the 4th filing from
the Archives in 1993, it was filed on November 10, 1993 and the rule
changes became effective on the same date. The rule was renumbered
by this rule change and was formerly known as rule 164-001-0005.
The most recent change to each rule is listed at the end of the
“history.”

Locating the Most Recent Version of an
Administrative Rule

The annual, bound Oregon Administrative Rules Compilation con-
tains the full text of all permanent rules filed through November 15
of the previous year. Subsequent changes to individual rules are list-
ed in the OAR Revision Cumulative Index which is published
monthly in the Oregon Bulletin. Changes to individual Administra-
tive rules are listed in the OAR Revision Cumulative Index by OAR
number and include the effective date, the specific rulemaking action
and the issue of the Oregon Bulletin which contains the full text of
the amended rule. The Oregon Bulletin publishes the full text of per-
manent and temporary administrative rules submitted for publication.
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Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available in electronic and printed formats. Electronic
versions are available through the Oregon State Archives Website at
http://arcweb.sos.state.or.us Printed copies of these publications are
deposited in Oregon’s Public Documents Depository Libraries list-
ed in OAR 543-070-0000 and may be ordered by contacting:
Administrative Rules Unit, Oregon State Archives, 800 Summer
Street NE, Salem, OR 97310, (503) 373-0701 - ext. 240,
Julie. A.Yamaka@state.or.us

2003-2004 Oregon Bulletin Publication Schedule

The Administrative Rule Unit accepts rulemaking notices and fil-
ings Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon
State Archives, 800 Summer Street NE, Salem, Oregon 97310. To
expedite the rulemaking process agencies are encouraged to set the
time and place for a hearing in the Notice of Proposed Rulemaking,
and submit their filings early in the month to meet the following pub-
lication deadlines.

Submission Deadline — Publishing Date

December 15, 2003
January 15, 2004
February 13, 2004
March 15, 2004
April 15, 2004
May 14, 2004

June 15, 2004

July 15, 2004
August 13, 2004
September 15, 2004
October 15, 2004
November 15, 2004

January 1, 2004
February 1, 2004
March 1, 2004
April 1, 2004
May 1, 2004

June 1, 2004

July 1, 2004
August 1, 2004
September 1, 2004
October 1, 2004
November 1, 2004
December 1, 2004

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-1997, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-1997. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms ARC 910-1997 and ARC 915-1997
are available from the Administrative Rules Unit, Archives Division,
Secretary of State, 800 Summer Street NE, Salem, Oregon 97310.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the complete text of permanent and temporary rules may
be obtained from the adopting agency or from the Secretary of State,
Archives Division, 800 Summer Street, Salem, Oregon, 97310; (503)
373-0701.

© January 1, 2004 Oregon Secretary of State. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.
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PROPOSED SOIL CLEANUP APPROVAL AND
NO FURTHER ACTION DETERMINATION
FRONTIER LEATHER SITE
SHERWOOD, OREGON

COMMENTS DUE: December 30, 2004

PROJECT LOCATION: 1210 NE Oregon Street, Sherwood, Ore-
gon

PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) proposes approval of an investigation and soil cleanup,
issuance of a No Further Action (NFA) determination for Lots 1 and
2 of Tax Lot (TL) 400 of the Frontier Leather site.
HIGHLIGHTS: The Frontier Leather Company operated a leather
tannery on the site between 1947 and 1998. They produced finished
leather from animal hides using a tanning solution with 5% trivalent
chromium oxide. The process generated large volumes of wastewater
that was treated on-site in a primary and secondary clarifier.

The Frontier Leather Site consists of TL 400 and 500. The tannery
building and associated primary water treatment area is located on
TL 400, which covers about 5 acres; TL 500 formerly contained the
hide house and covers 4 acres. In 2003, TL 400 was subdivided into
Lots 1 (1.50 acres), 2 (0.56 acres), and 3 (2.76 acres). The tannery
building is located on Lot 3; there are no structures on Lots 1 and 2.

On January 31, 2002, DEQ entered into a Prospective Purchaser
Agreement (PPA) with Pacific Il LLC (Pacific) for investigation and
cleanup of TLs 400 and 500, which comprise the main operational
areas of the Frontier Leather Site. Major elements of the PPA spe-
cific to Lots 1 and 2 of TL 400 included: hide split removal and con-
firmation sampling, and monitoring well sampling, which included
three wells on Lots 1 and 2.

From September 9 through November 11, 2002, a total of approx-
imately 2,200 tons of hides and associated soil were removed from
TL 400 and disposed in a solid waste landfill. It appears that the hides
on TL 400 were limited to Lot 1. There do not appear to be hides on
Lots 2 or 3. Based on the confirmation sampling results following
the hide and soil removal, and results from the monitoring well sam-
pling, DEQ has determined that the remedial actions conducted by
Pacific are protective of human health for the proposed site use as
high density residential housing. Because Lots 1 and 2 of TL 400
does not present a significant risk to human health or the environ-
ment, DEQ is proposing to approve the remedial action and issue a
No Further Action (NFA) determination, and remove the property
from the CRL and Inventory. The proposed NFA determination only
applies to future site use as a high density residential development,
and not single family residences.

The investigation and cleanup of Lot 3 under terms of the PPA has
not been completed, and potentially contaminated material remains
on that property. Site controls and best management practices iden-
tified in the PPA will be implemented during the site investigation,
building demolition and removal of contaminated materials on Lot
3 to control contaminant migration through airborne emissions or
overland runoff. These measures will eliminate significant contam-
inant exposure to potential future residents on Lots 1 and 2, and exist-
ing residents south of Oregon Street.

HOW TO COMMENT: The staff report and other files will be
available for public review beginning Wednesday, December 1,
2004. To schedule an appointment to review the site files call Dawn
Weinberger at (503) 229-6729. The DEQ project manager is Mark
Pugh (503) 229-5587. Written comments concerning DEQ’s pro-
posed decision should be sent to the project manager at the Depart-
ment of Environmental Quality, Northwest Region, 2020 SW 4th
Ave., Suite 400, Portland, OR 97201, or via e-mail to Pugh.Mark @
deg.state.or.us, by Thursday, December 30, 2004. A public meeting
will be held to receive verbal comments if requested by 10 or more
people or by a group with a membership of 10 or more.

THE NEXT STEP: DEQ will consider all public comments and
DEQ’s Northwest Region Cleanup Manager will make and publish
the final decision after consideration of these comments.
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PROPOSED SEDIMENT CLEANUP APPROVAL AND
NO FURTHER ACTION DETERMINATION
TRACT A OF THE FORMER OREGON ROSES
NURSERY SITE, HILLSBORO, OREGON

COMMENTS DUE: December 30, 2004

PROJECT LOCATION: 1170 SE Tualatin Valley Highway (State
Highway 8), Hillsboro, Oregon

PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) proposes approval of a cleanup of contaminated sediment at
the site and issuance of a no further action (NFA) determination for
the site.

HIGHLIGHTS: The site is an approximately 10,000 square foot
area of a 10-acre parcel of property located just to the west of the for-
mer Oregon Roses Nursery in Hillsboro. The 10-acre parcel is adja-
cent to the Jackson Bottom Wetlands, which provides habitat for a
number of federally threatened or endangered species. The Oregon
Roses site operated from about 1911 until being developed in 2003
as the Arbor Rose subdivision. Historically, untreated storm water
runoff discharged into a wetland area of Tract A. In October 2002,
DEQ was notified that a release of bunker C heating oil had occurred
in the UST area of the nursery, migrated through a storm drain into
the former storm water retention pond, and ultimately reached Tract
A'in the Jackson Bottom Wetlands. During the initial spill response
approximately 100 cubic yards of soil were removed. Laboratory
results showed that heavy oil contamination associated with the
release had been removed to below the specified cleanup level of 500
milligrams per kilogram (mg/kg), but sufficient sampling was not
conducted to assess residual contaminant impacts to wetland sedi-
ments beyond the immediate discharge area. Subsequent sediment
sampling showed elevated levels of metals and polycyclic aromat-
ic hydrocarbons in the vicinity of the discharge area. The upper 2.5
feet of soil in the discharge area, totaling about 240 tons, was
removed. Confirmation sampling results showed that the majority of
contaminated sediment had been removed. DEQ has determined that
the residual contaminant concentrations in sediment do not pose a
significant risk to human health or the environment. DEQ proposes
to approve the site cleanup and issue a NFA determination follow-
ing the pubic review and comment period, provided no significant
comments are received.

HOW TO COMMENT: The staff memorandum and other files will
be available for public review beginning Wednesday, December 1,
2004. To schedule an appointment to review the site files call Dawn
Weinberger at (503) 229-6729. The DEQ project manager is Mark
Pugh (503) 229-5587. Written comments should be sent to the proj-
ect manager at the Department of Environmental Quality, Northwest
Region, 2020 SW 4th Ave., Suite 400, Portland, OR 97201 by Thurs-
day, December 30, 2004. A public meeting will be held to receive
verbal comments if requested by 10 or more people or by a group
with a membership of 10 or more.

THE NEXT STEP: DEQ will consider all public comments and
DEQ’s Northwest Region Cleanup Manager will make the final deci-
sion after consideration of these comments.

PROPOSED APPROVAL OF CLEANUP REMEDY AT
INTERPARK PROPERTY IN PORTLAND, OREGON

COMMENTS DUE: December 31, 2004

PROJECT LOCATION: Between SW 1st and 2nd Avenues and
SW Main and Madison Streets, Portland, Oregon

PROPOSAL: As required by ORS 465.320, the Department of
Environmental Quality (DEQ) invites public comment on the pro-
posed site remedy at the Interpark Property in Portland, Oregon.
HIGHLIGHTS: Site investigations identified chlorinated solvent
and petroleum releases to subsurface soil and/or groundwater at the
property, which is currently used as a surface-grade parking lot.
When used as a parking lot, there are no unacceptable risks. The pro-
posed future development may pose potential human health risks
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because people may come into contact with the contamination. DEQ
will require that future site development include plans to manage
soils during construction, notify site workers of the contamination
and potential risks, and prevent exposure to future building workers
by addressing vapor infiltration concerns in the building construc-
tion and design. A DEQ staff report detailing site conditions, risks,
and an evaluation of remedies is available for public review and com-
ment.

HOW TO COMMENT: To schedule an appointment at DEQ, con-
tact Dawn Weinberger at 229-6729. The DEQ project manager is Ali-
cia C. Voss (229-5011). Written comments should be sent to the proj-
ect manager at DEQ, Northwest Region, 2020 SW 4th Avenue, Suite
400, Portland, OR 97201 by December 31, 2004. A public meeting
will be held to receive verbal comments if requested by 10 or more
people or by a group with membership of 10 or more.

THE NEXT STEP: DEQ will consider all public comments and the
Regional Administrator will make a final decision after considera-
tion of these public comments.

PROPOSED REMEDIAL ACTION FOR
THE FORMER LAKESHORE EXXON SERVICE
STATION, KLAMATH FALLS, OREGON

COMMENTS DUE: January 1, 2005

PROJECT LOCATION: 11091 Highway 97 North, Klamath Falls
PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a No Further Action decision regarding cleanup
activities at the above referenced site based upon an approval of work
done to date and a proposed Risk-Based remedy.

HIGHLIGHTS: The site is an irregularly shaped lot of approxi-
mately 1.27 acres in size which has had an operating gasoline serv-
ice station from the 1940s until 1993. There are no active facilities
currently in operation at the site. Past activities at the site include the
decommissioned by removal a total of 7 underground storage tanks
(USTs) which previously held gasoline or diesel; disposal of 2,444
cubic yards of petroleum contaminated soil (PCS); assessments to
determine the extent and magnitude of petroleum contamination to
soil and groundwater.

A conceptual site model was developed and a risk assessment per-
formed which showed that residual petroleum hydrocarbons (ben-
zene) in soil, with the exception of two potential hot spots located
in (1) the northern portion of the lot described in the report as "the
39 ft2 commercial building control area..." and (2) the area described
as "...the 4,000 ft2 owner occupied residential building control
area..." do not pose an unacceptable risk for occupational, con-
struction and excavation workers or owner-occupied building resi-
dents, respectively, for all reasonably likely current and future expo-
sure pathways. If however, there is a proposal for construction of
buildings in either of these areas further evaluation of the risk is
required. Residual petroleum hydrocarbons in groundwater do not
pose a current risk to occupational workers at the site; however an
evaluation of water quality for petroleum hydrocarbons is required
prior to the construction of a domestic water supply well.

Based upon the consultant's findings, there are no pathways by
which ecological receptors may be exposed to site-related contam-
inants. Residual contaminants at the site do not currently produce
odors or other nuisance conditions.

If implemented as proposed this risk-based corrective action plan

will achieve protective conditions at the site as defined in OAR 340-
122-0040.
COMMENT: The reports pertaining to the recommendation of
acceptance of the proposed remedial actions may be reviewed, by
appointment, at DEQ's office in Bend, 2146 NE 4th Street, Suite 104,
Bend, OR 97701. To schedule an appointment or make enquiries
contact Joe Klemz at (541) 388-6146, ext. 237.
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Written comments should be sent by January 1, 2005 to the atten-
tion of Mr. Klemz at the address listed above. Questions may also
be directed to Mr. Klemz via email at klemz.joe @deq.state.or.us .
NEXT STEP: DEQ will consider all comments received. A final
decision concerning the proposed remedial actions will be made after
consideration of public comments.

PROPOSED REMEDIAL ACTION AT THE
CHILOQUIN FOREST PRODUCTS (FORMER)
CHILOQUIN, OREGON

COMMENTS DUE: December 31, 3004

PROJECT LOCATION: West end of Blocklinger St, Chiloquin,
Klamath County

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to approve a remedial action at the former Chiloquin For-
est Products mill. The site is located at the west end of Blocklinger
Street along the bank of the Sprague River in Chiloquin.
HIGHLIGHTS: The DEQ Voluntary Cleanup Program has
reviewed the information gathered during site investigation (SI)
activities performed at the site. Based on the information gathered
during SI, four areas of concern were identified: 1) the potential of
asbestos containing material (ACM) and lead paint in the boiler
house; 2) pentachlorophenol (PCP) and petroleum contaminated soil
(PCS); and 3) continued degradation of large quantities of wood
waste resulting in impacts to the Sprague River. The following reme-
dial action objectives (RAOs) were developed to address the areas
of concern identified: 1) eliminate physical and health hazards posed
by the boiler house; 2) prevent human contact to media that pose an
unacceptable risk, specifically PCP and PCS and product on ground-
water; and 3) prevent migration of iron and manganese resulting in
unacceptable exposure to surface water receptors.

The following cleanup alternatives were selected for each area of

concern: 1) hazardous materials abatement in the boiler house and
demolition; 2) removal and off-site landfill disposal of PCS and PCP
contaminated soil; and 3) removal and disposal and/or reuse of the
wood waste from the former log pond and adjacent areas.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. To schedule an appointment to
review the file or to ask questions, please contact Katie Robertson
at (541) 278-4620. Written comments should be sent by December
31, 2004 to Katie Robertson, Project Manager, at the address listed
above.

A copy of significant portions of the project file is also located at
the Chiloquin Library in a file entitled the “Chiloquin Mill Site
Restoration Project”.

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before issuing a record of decision for the site.

PROPOSED NO FURTHER ACTION DETERMINATION
FOR THE ACID RELEASE REMEDIATION AT
THE SUMCO OREGON SOUTH CAMPUS SITE

IN SALEM, OREGON

COMMENT PERIOD: December 1 through December 31, 2004
PROJECT LOCATION: 3990 Fairview Drive SE in Salem, Ore-
gon

PROPOSAL: As required by ORS 465.320, the Department of
Environmental Quality (DEQ) invites public comment on the pro-
posed no further action determination for the acid release remedia-
tion at the SUMCO Oregon South Campus Site in Salem, Oregon.
HIGHLIGHTS: SUMCO Oregon (SUMCO) recently completed
remedial and monitoring activities following an acid spill at its South
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Campus facility in 2000. DEQ proposes a no further action deter-
mination for the site where the isolated release and cleanup has
occurred.

In March 2000, SUMCO reported a sulfuric acid release from an
above-ground tank located in an unpaved area next to a manufac-
turing building. The acid solution infiltrated surrounding soil and
migrated to shallow groundwater. The release was reported to DEQ
and is currently tracked in DEQ’s Environmental Cleanup Site Infor-
mation database as Site ID 2591. SUMCO joined DEQ’s Voluntary
Cleanup Program in May 2000 to address residual impacts to soil and
groundwater. Descriptions of the release and the abatement, control,
and remedial actions are provided in various reports submitted to
DEQ by SUMCO.

Site investigation efforts indicated that two pockets of low pH soil
were initially present at depths between approximately 5 and 10 feet
below ground surface (bgs) in the release area. Through surface
water infiltration and leaching, this acidic soil represented a source
of low-pH to groundwater. The extent of soil, surface water, and
groundwater impacts were localized and were initially addressed by
engineering and institutional controls.

SUMCO’s overall remedial action objective was to restore soil and
groundwater to acceptable pH levels such that engineering and insti-
tutional controls were no longer necessary. In mid-2002, SUMCO
began in-place soil neutralization and monitoring activities. The
remedial system was operated under DEQ oversight from July 2002
until December 2003, when the mass of low-pH soils had been effec-
tively minimized. Subsequent closure groundwater monitoring was
conducted between December 2003 and September 2004. The results
of closure monitoring indicated that (1) the volume of low-pH soil
was effectively minimized, (2) surface water infiltration through
affected soil no longer has measurable effects on surrounding
groundwater pH, and (3) groundwater pH was restored consistent
with “background” levels.

DEQ has determined that based on current data and past remedial
actions, there is no current or future likely adverse impact to human
health or the environment posed by the site.

MORE INFORMATION: A file containing detailed information
for the site is available for review in DEQ's Eugene office located
at 1102 Lincoln St., Suite 210, Eugene, Oregon 97401. Questions
concerning this site should be directed to Bill Mason at DEQ's
Eugene office or by calling him at 541-686-7838, extension 257 or
toll-free in Oregon at 1-800-844-8467 extension 257. A site summary
report is available on the web at http://egov.oregon.gov/DEQ/
LQ/cu/sites/sumco.shtml

THE NEXT STEP: DEQ will consider all public comments and will
make a final decision after consideration of these public comments.

PROPOSED NO FURTHER ACTION FOR
FORMER UNOCAL BULK PLANT
REDMOND, OREGON

COMMENTS DUE: December 31, 2004

PROJECT LOCATION: 256 N. Canal Blvd., Redmond, OR
PROPOSAL: The Department of Environmental Quality is pro-
posing to issue a decision regarding cleanup activities at the above
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referenced site based on approval of an investigation and removal
actions conducted to date. Public notification is required by ORS
465.320.

HIGHLIGHTS: The subject property was operated as a bulk petro-
leum facility from the mid 1920s until 1987. It has also operated as
automotive towing and repair yard and a construction storage yard
more recently. The property is within the planned US Highway 97
rerouting through Redmond. All of the buildings and structures have
been removed from this 0.9 acre site. Based on historical uses at the
site an assessment of the site was conducted across the site. The com-
pounds detected in soil included petroleum products used at the site
including diesel, and heavy oils. During the assessment approxi-
mately 31 cubic yards of impacted soil were removed from beneath
the former warehouse area and disposed at a solid waste landfill.
Confirmation samples as well as sample results from other potential
areas of concern indicate that the remaining soil meets applicable
risk-based screening levels.

Based on the findings to date DEQ is proposing a No Further
Action determination at the site and believes that this determination
is protective as defined in OAR-340-122-040.

COMMENT: The staff report recommending the proposed action
may be reviewed by appointment at DEQ's Office in Bend, 2146 NE
Fourth Street, Suite 104, Bend, OR 97701. To schedule an appoint-
ment, contact Toby Scott at (541) 388-6146, ext. 246. Written com-
ments should be sent by December 31, 2004 to Mr. Scott at the
address listed above. Questions may also be directed to Mr. Scott by
calling him directly.

NEXT STEP: DEQ will consider all comments received. A final
decision concerning the proposed remedial actions will be made after
consideration of public comments.

FINAL APPROVAL OF CLEANUP REMEDY AT
CONTAINER RECOVERY IN PORTLAND, OREGON

PROJECT LOCATION: 3900 NW Yeon Avenue, Portland, Ore-
gon

FINALAPPROVAL: As required by ORS 465.320, the Department
of Environmental Quality (DEQ) is providing notice on the final
approval of the remedy at the Container Recovery site in Portland,
Oregon.

HIGHLIGHTS: Site investigations identified chlorinated solvent
shallow groundwater contamination at the site in the 1990s. Recent
groundwater monitoring events (2003 and 2004) documented that the
contaminant plume is stable, has not migrated off-site, and does not
pose a current risk. Potential future risks were addressed by notify-
ing workers who may come into contact with the groundwater, pro-
hibiting shallow groundwater use, and restricting future land use. An
October 2004 DEQ Record of Decision detailing site conditions, site
risks, and the final remedy is available for public review. The rem-
edy was successfully implemented in October and November 2004.
The formal public review and comment period was held in Sep-
tember 2004 and no comments were received.
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Corrections

The following notices, published in the print edition of the Novem-
ber 2004 Oregon Bulletin, contained minor errors. For the Apprais-
er Certification and Licensure Board, OAR 165-025-0060 was incor-
rectly cited as “165-005-0060” in the Amend category. For the
Department of Fish and Wildlife, the Last Day for Comment of 1-
6-05 was incorrectly listed as “1-6-04.” The corrected notices appear
below.

ecccccccoe

Appraiser Certification and Licensure Board

Chapter 161
Date: Time: Location:
1-10-05 9 a.m. West Coast Bank

2nd Flr. Community Conf. Rm.
301 Church St. NE
Salem, OR
Hearing Officer: Craig Zell
Stat. Auth.: ORS 183.341(4), 674.305(8), 674.310
Stats. Implemented: ORS 674.305(8), 674.130
Proposed Amendments: 161-002-0000, 161-025-0060
Last Date for Comment: 1-10-05, close of hearing
Summary: Proposed changes to Oregon Administrative Rules 161,
Division 2 regarding definitions; and Division 25 regarding apprais-
al standards and USPAP.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Karen Turnbow
Address: Appraiser Certification and Licensure Board, 1860
Hawthorne Ave NE, Suite 200, Salem, OR 97303
Telephone: (503) 485-2555

Department of Fish and Wildlife

Chapter 635
Date: Time: Location:
12-10-04 8 a.m. ODFW Commission Rm.
3406 Cherry Ave. NE
Salem, OR 97303
1-6-05 8 a.m. ODFW Commission Rm.

3406 Cherry Ave. NE

Salem, OR 97303
Hearing Officer: Fish and Wildlife Commission
Stat. Auth.: ORS 183, 496, 496.012, 496.138, 496.146, 496.162
Stats. Implemented: ORS 183, 496, 496.171-496.192, 497.298,
497.308, 498.002, 498.006, 498.012, 498.026
Proposed Adoptions: Rules in 635-110
Proposed Amendments: Rules in 635-043
Last Date for Comment: 1-6-05
Summary: The Oregon Fish and Wildlife Commission proposes to
adopt an Oregon Wolf Conservation and Management Plan and asso-
ciated administrative rules, and to amend certain existing rules to
ensure consistency with the Plan.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Katie Thiel
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

ecccccccoe

Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
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comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

ORS 183.335(2)(b)(G) requests public comment on whether other
options should be considered for achieving a proposed administra-
tive rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin. If sufficient hearing
requests are received by an agency, notice of the date and time of the
rulemaking hearing must be published in the Oregon Bulletin at least
14 days before the hearing.

ecccccccoe

Board of Massage Therapists

Chapter 334
Date: Time: Location:
1-12-05 1 p.m. 748 Hawthorne Ave. NE

Salem, OR 97301
Hearing Officer: Patty Glenn
Stat. Auth.: ORS 182.466, 183 & 687.121
Stats. Implemented:
Proposed Amendments: 334-010-0050
Last Date for Comment: 1-12-05, 4:30 p.m.
Summary: To vote in the temporary rules pertaining to deleting the
words “Board Approved” and to change how many credits earned for
volunteering at an organized event.

To re-write the continuing education rule to make it easier for
Massage Therapists to obtain their continuing education.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Michelle Sherman

Address: Board of Massage Therapists, 748 Hawthorne Ave. NE,
Salem, OR 97301

Telephone: (503) 365-8657

Board of Medical Examiners
Chapter 847

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.010(5) & 677.089

Proposed Amendments: 847-015-0025

Last Date for Comment: 12-27-04

Summary: The proposed amendment add that the supervising physi-
cian of a physician assistant who is requesting the physician assis-
tant to be Board approved for emergency dispensing privileges must
be registered as a dispensing physician.

Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#0620, Portland, OR 97201-5826

Telephone: (503) 229-5873, ext. 223

ecccccccoe

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.010(5), 677.089 & 677.515(5)
Proposed Amendments: 847-050-0041

Last Date for Comment: 12-27-04

Summary: The proposed amendment to the rules on physician assis-
tant prescribing add that the supervising physician of a physician
assistant who is applying for emergency dispensing privileges or a
supervising physician who monitors/supervises a nurse practitioner
who dispenses medications must be registered with the Board as a
dispensing physician.

Rules Coordinator: Diana M. Dolstra
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Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#620, Portland, OR 97201-5826
Telephone: (503) 229-5873, ext. 223

ecccccccoe

Stat. Auth.: ORS 682.245

Stats. Implemented: ORS 682.245

Proposed Amendments: 847-035-0030

Last Date for Comment: 12-27-04

Summary: The proposed amendment adds the administration of epi-
nephrine by automatic injection device for anaphylaxis to the First
Responder scope of practice.

Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#620, Portland, OR 97201-5826

Telephone: (503) 229-5873, ext. 223

ecccccccos

Stat. Auth.: ORS 682.245
Stats. Implemented: ORS 682.245
Proposed Amendments: 847-035-0030
Last Date for Comment: 12-27-04
Summary: The proposed rules allows EMT-Basics, in the event of
arelease of chemical agents, to administer atropine sulfate and prali-
doxime chloride from a pre-loaded auto-injector device if they are
given a direct order by their supervising physician, or they are under
the direction of an EMT-Paramedic who is on the scene.
Rules Coordinator: Diana M. Dolstra
Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#0620, Portland, OR 97201-5826
Telephone: (503) 229-5873, ext. 223
Board of Naturopathic Examiners
Chapter 850

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.145

Proposed Amendments: 850-010-0225

Last Date for Comment: 12-23-04

Summary: Update the Formulary compendium used by physicians
and pharmacists and reinstate the following information as the pre-
amble to the list:

The following substances have been recommended for addition to
the Formulary Compendium after review by the Board of Naturo-
pathic Examiners Formulary Council established by the 65th Oregon
Legislature. Classifications of Substances listed on the formulary
compendium, which can be prescribed in any dosage or any dosage
form. Products marked with an asterisk (*) may be used by Natur-
opathic Physicians, but may not be prescribed. Combination prod-
ucts containing only active ingredients listed in the Formulary may
be prescribed. Combination products containing any active ingredi-
ent(s), not listed in the Formulary, except non-legend drugs, may not
be prescribed.

Rules Coordinator: Anne Walsh
Address: Board of Naturopathic Examiners, 800 NE Oregon St. -
Suite 407, Portland, OR 97232
Telephone: (503) 731-4045
Board of Pharmacy
Chapter 855

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.205

Proposed Adoptions: 855-041-0600, 855-041-0610, 855-041-
0620

Proposed Amendments: 855-110-0007, 855-110-0010

Last Date for Comment: 12-21-04

Summary: This rule will allow pharmacies the ability to safely pro-
vide pharmacy services through an automated pharmacy system.
These systems will be especially useful in rural areas where local
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pharmacies are a considerable distance from the customer. The rule
defines the systems, duties and responsibilities of the pharmacist in
charge, and the drug delivery and control for the remote dispensing
machine.

Rules Coordinator: Karen MacLean

Address: Board of Pharmacy, 800 NE Oregon St.. - Suite 425, Port-
land, OR 97232

Telephone: (503) 731-4032, ext. 223

Bureau of Labor and Industries
Chapter 839

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.820, 659A.830 & 659A.835
Proposed Amendments: 839-003-0090

Last Date for Comment: 12-21-04

Summary: The proposed rule amendment clarifies that for the pur-
poses of assessing liability for hostile work environment complaints,
behavior alleged to have occurred outside the one year statute of lim-
itations may be considered, so long as any act contributing to a hos-
tile environment occurred within the statutory period.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (503) 731-4212

ecccccccoe

Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.348 - 279.380

Proposed Amendments: 839-016-0020, 839-016-0100

Last Date for Comment: 12-22-04

Summary: The proposed amendments clarify application of the Pre-
vailing Wage Rate (PWR) law to Construction Managers/General
Contractors (CM/GCs) and revise the definition of “Funds of a pub-
lic agency” in the PWR rules to include loans by a public agency,
including the loan of the proceeds from conduit or pass-through rev-
enue bonds.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (503) 731-4212

ecccccccoe

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 659A.150 - 659A.186

Proposed Amendments: 8§39-009-0240, 839-009-0260

Last Date for Comment: 1-3-05

Summary: The proposed amendment to OAR 839-009-0240 clar-
ifies, in conformance with the Oregon Family Leave Act (OFLA),
that a female employee who has been granted OFLA pregnancy dis-
ability leave need not re-qualify for an additional 12 weeks of leave
within the same leave year for any other OFLA leave purpose.

The proposed amendment to OAR 839-009-0260 corrects an
incorrect reference in the current rule and conforms the rules to ORS
659A.165.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (503) 731-4212

ecccccccoe

Stat. Auth.: ORS 654.062(5)

Stats. Implemented: ORS 654.062(5)

Proposed Amendments: 839-004-0021

Last Date for Comment: 1-3-05

Summary: The proposed amendment duplicates a current rule, that
persons reporting unsafe working conditions under the Oregon Safe-
ty and Health Act (OSEA) must contact the bureau within 30 days
of having reasonable cause to believe that a violation of OSEA has
occurred. The proposed amendment simply repeats into OAR 839-
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004-0021 (which deals with opposition to health and safety hazards
in the workplace) language from OAR 839-003-0025(3), which deals
with civil rights complaints. The proposed rule is needed because
readers of both rules need the subject information. Because the lan-
guage is already in another bureau rule, it does not change current
policy.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (503) 731-4212

ecccccccos

Stat. Auth.: ORS 659A.805; Other Auth.: Stamper v. Salem Keiz-
er School District, 195 Or. App. 291, 97 P3d 680 (2004)

Stats. Implemented: ORS 659A.100 - 659A.145

Proposed Amendments: 8§39-006-0205, 839-006-0206

Last Date for Comment: 1-3-05

Summary: The proposed amendments would clarify that Oregon
statutes prohibiting discrimination on the basis of disability require
reasonable accommodation which includes a duty of employers to
engage in an interactive process with a disabled individual regard-
ing accommodation. This is already the current policy position of the
bureau, and federal law also requires it. The Oregon Court of Appeals
ruled in Stamper v. Salem Keizer School District that Oregon law
requires an interactive process.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (503) 731-4212

ecccccccoe

Stat. Auth.: ORS 653.305 & 653.525

Stats. Implemented: ORS 653.305 & 653.525

Proposed Adoptions: 839-021-0106

Proposed Amendments: 839-021-0355

Last Date for Comment: 12-22-04

Summary: The proposed new rule extends the current prohibition
under state and federal law restricting the employment of minors in
occupations relating to the manufacture and storage of explosives to
use of explosives by minors under the age of 18. The proposed rule
amendment makes permanent a temporary rule adopted by the Wage
and Hour Commission on July 28, 2004 authorizing the Commission,
for good cause shown, to exempt the employment of minors under
16 years of age in the entertainment industry from occupations pro-
hibited pursuant to OAR 839-021-0102 under certain circumstances
and when certain conditions are met.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (503) 731-4212

ecccccccoe

Department of Agriculture

Chapter 603
Date: Time: Location:
12-17-04 9:30 a.m. 635 Capitol St. NE
Salem, OR

Hearing Officer: Mike Govro

Stat. Auth.: ORS 561.190, 570.405 & 570.305

Stats. Implemented: ORS 570.405

Proposed Amendments: 603-052-0150

Last Date for Comment: 12-30-04

Summary: The proposed amendment would update the control rec-
ommendations for cherry fruit fly control in counties where com-
mercial cherries are an important crop. The current rule still refers
to recommendations from 1975.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sue Gooch
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Addpress: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310
Telephone: (503) 986-4583

ececccccos

Date: Time: Location:
12-17-04 10:15 a.m. 635 Capitol St. NE
Salem, OR

Hearing Officer: Mike Govro

Stat. Auth.: ORS 561.190, 561.510-600 & 503.305

Stats. Implemented: ORS 561.510

Proposed Amendments: 603-052-0118

Last Date for Comment: 12-30-04

Summary: Proposed changes would update Oregon’s quarantine
against peach rosette disease. The common name of the disease
would be changed from “peach rosette MLO” to “peach rosette phy-
toplasma” to reflect modern usage. Six additional states would be
added to the area under quarantine: Illinois, Indiana, Kansas, Ken-
tucky, Missouri, and Texas. Florida would be deleted. Civil penalty
authority, recently given to the department for quarantine violations,
would become part of the rule.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310

Telephone: (503) 986-4583

ecccccccoe

Date: Time: Location:
12-17-04 9 a.m. ODA
635 Capitol St.
Salem, OR

Hearing Officer: Mike Govro

Stat. Auth.: ORS 561.190, 561.510, 561.540 & 570.305

Stats. Implemented: ORS 561.510

Proposed Amendments: 603-052-1230

Last Date for Comment: 12-30-04

Summary: The proposed amendments would update the counties
quarantined for Phytophthora ramorum in California, the quarantine
area boundaries in Curry County, OR, and the list of hosts and asso-
ciated plants. Provisions for importing covered commodities from
infested areas are listed. Eradication requirements are presented for
nurseries and other properties in Oregon where P. ramorum is found.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310

Telephone: (503) 986-4583

ecccccccoe

Date: Time: Location:
12-17-04 9:45 a.m. 635 Capitol St. NE
Salem, OR

Hearing Officer: Mike Govro

Stat. Auth.: ORS 561.190, 561.510-540 & 570.305

Stats. Implemented: ORS 561.510-540

Proposed Amendments: 603-052-0114

Last Date for Comment: 12-30-04

Summary: The proposed amendment would update the scientific
name and the in-state distribution of Dutch elm disease by adding all
Willamette Valley counties: Benton, Clackamas, Lane, Linn, Mari-
on, Multnomah, Polk, Washington and Yamhill. An exception for tis-
sue culture plantlets in sealed containers would be added.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310

Telephone: (503) 986-4583
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Date: Time: Location:
12-17-04 10 am. 635 Capitol St. NE
Salem, OR

Hearing Officer: Mike Govro

Stat. Auth.: ORS 561.190, 561.510 - 561.540 & 570.305

Stats. Implemented: ORS 561.510 - 561.540

Proposed Amendments: 603-052-0051

Last Date for Comment: 12-30-04

Summary: The proposed amendment would require that con-
tainerized grape plants imported to the state be treated with a soil or
systemic insecticide effective against pests which may be present on
the roots such as vine mealybug, Planococcus ficus. This pest is now
widespread in California, but it is not known to occur in Oregon.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310

Telephone: (503) 986-4583

ecccccccos

Date: Time: Location:
12-17-04 10:45 a.m. 635 Capitol St. NE
Salem, OR

Hearing Officer: Mike Govro

Stat. Auth.: ORS 561.190, 561.510-600, 570.305 & 570.405
Stats. Implemented: ORS 570.405

Proposed Amendments: 603-052-0385

Last Date for Comment: 12-30-04

Summary: The proposed changes would update the scientific names
of bean diseases covered by the Malheur County control area. In
addition, Anthracnose disease would be added to the regulated list
and commercial planting of small white, navy and black turtle beans
would be added to the list of varieties exempt from some inspections.
These changes would align Oregon’s regulation with Idaho’s rules
governing the planting of beans for seed.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310

Telephone: (503) 986-4583

ecccccccoe

Date: Time: Location:
12-17-04 11 a.m. 635 Capitol St. NE
Salem, OR

Hearing Officer: Mike Govro

Stat. Auth.: 1999 OL 390

Stats. Implemented: 1999 OL 390

Proposed Amendments: 603-054-0040 — 603-054-0075

Last Date for Comment: 12-30-04

Summary: The proposed amendment would change failure or
refusal to license as a Christmas tree grower or nursery from a minor
violation to a moderate violation. Penalties would increase from:
$0-$300 to $300-$1800.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310

Telephone: (503) 986-4583

ececccccoe

Date: Time: Location:
12-17-04 11:15 am. 635 Capitol St. NE
Salem, OR

Hearing Officer: Mike Govro

Stat. Auth.: ORS 561.190, 561.510 - 561.600 & 570.305
Stats. Implemented: ORS 561.510

Proposed Amendments: 603-052-0450

Last Date for Comment: 12-30-04
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Summary: The proposed changes would update the area under quar-
antine to include Multnomah and Clackamas counties. In addition,
notification procedures would be updated to reflect requirements in
OAR 603-054-0027, which mandates that importers of tree and shrub
nursery stock notify the department within two days of receiving a
shipment of imported nursery stock.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310

Telephone: (503) 986-4583

ecccccccoe

Date: Time: Location:
12-17-04 11:30 a.m. 635 Capitol St. NE
Salem, OR

Hearing Officer: Mike Govro

Stat. Auth.: ORS 561.190, 561.510-600 & 570.305

Stats. Implemented: ORS 561.510

Proposed Amendments: 603-052-0116

Last Date for Comment: 12-30-04

Summary: Proposed changes would update Oregon’s quarantine
against peach yellows disease. The common name of the disease
would be changed from “peach yellows MLO” to “peach yellows
phytoplasma.” The area under quarantine would be expanded to
include Texas. Civil penalty authority, recently given to the depart-
ment for quarantine violations, would become part of the rule.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sue Gooch

Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310

Telephone: (503) 986-4583

ecccccccoe

Date: Time: Location:
12-17-04 10:30 a.m. 635 Capitol St. NE
Salem, OR

Hearing Officer: Mike Govro
Stat. Auth.: ORS 561.190, 561.510-600 & 570.305
Stats. Implemented: ORS 561.510
Proposed Amendments: 603-052-0121
Last Date for Comment: 12-30-04
Summary: The proposed amendments would update the rule to
account for the continued spread of apple maggot within Oregon and
elsewhere in the western United States. Gilliam, Grant, Hood River,
Morrow, Sherman, Umatilla and Wasco counties, which have pest-
free areas with commercial apple production, would continue to be
protected. A provision to allow certified shipments of apples and
other covered commodities from uninfested counties of western
states would be added.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Sue Gooch
Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97310
Telephone: (503) 986-4583

Department of Consumer and Business Services,

Oregon Medical Insurance Pool Board

Chapter 443
Date: Time: Location:
12-29-04 9 a.m. 525 Trade St. SE

Lower Level Conf. Rm.
Salem, OR
Hearing Officer: Gayle Wong
Stat. Auth.: ORS 735.610
Stats. Implemented: ORS 735.600 - 735.650
Proposed Adoptions: Rules in 443-002
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Proposed Amendments: Rules in 443-001

Proposed Repeals: Rules in 443-005, 443-010, 443-015

Last Date for Comment: 12-29-04, 5 p.m.

Summary: Repealing Divisions 5, 10 and 15 and adopting Division

2 to clarify rules and put in an order that is easy to understand and

that follows the procedures of the program more closely.
Amending Division 001 to make technical changes regarding rule

notice and who must be contacted prior to filing new rules.

*Auxiliary aids for persons with disabilities are available upon

advance request.

Rules Coordinator: Nicole Shuba

Address: Department of Consumer and Business Services, Oregon

Medical Insurance Pool, 250 Church St. SE, Ste. 200, Salem, OR

97301

Telephone: (503) 378-4676

Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001 - 654.295

Proposed Amendments: 437-005-0001

Last Date for Comment: 12-27-04

Summary: Federal OSHA published, in the September 15, 2004
Federal Register, changes to 29 CFR 1915, Occupational Safety and
Health for Shipyard Employment. Oregon OSHA’s standards must
be at least as effective as federal OSHA, therefore, we are propos-
ing to adopt the changes as published. These changes are in OR-
OSHA'’s Division 5, Maritime Activities, and creates a new subpart
Pin 29 CFR 1915.

The new final standard, Fire Protection in Shipyard Employment,
was developed through the negotiated rulemaking process and will
provide increased protection from fire hazards for workers in the
shipbuilding, ship repair and ship breaking industries. The standard
reflects new technologies and current national consensus standards.
It also gathers all fire-related safety practices for shipyard employ-
ment into a single subpart, which will make them more accessible
and understandable for employers and employees.

Please visit OR-OSHA’s web site: www.orosha.org
Rules Coordinator: Sue C. Joye
Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882
Telephone: (503) 947-7449

ecccccccoe

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001 - 654.295

Proposed Amendments: 437-004-6000

Last Date for Comment: 12-27-04

Summary: The Environmental Protection Agency (EPA), published
in the September 1, 2004 Federal Register, amendments to 40 CFR
170, Worker Protection Standard. EPA amended the 1992 Pesticide
Worker Protection Standard to permit optional use of separable glove
liners beneath chemical-resistant gloves. This amendment also makes
optional the provision that agricultural pilots wear gloves when enter-
ing or leaving aircraft. All other provisions of the Worker Protection
Standard are unaffected by this rule. EPA believes that these changes
will reduce the cost of compliance and will increase regulatory flex-
ibility without increasing potential risks.

Oregon OSHA proposes to adopt these changes as published.
These changes are in OR-OSHA's Division 4/W, Agriculture/Work-
er Protection Standard.

Please visit OR-OSHA’s web site: www.orosha.org
Rules Coordinator: Sue C. Joye
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Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882

Telephone: (503) 947-7449

ecccccccos

Stat. Auth.: ORS 654.025(2) & 656.726(4)
Stats. Implemented: ORS 654.001 - 654.295
Proposed Amendments: 437-001-0001
Last Date for Comment: 12-27-04
Summary: Oregon OSHA proposes to amend OAR 437-001-0001,
Model Rules of Procedure, in Division 1, General Administrative
Rules. This amendment will adopt the most recent version, January
15, 2004, of the Oregon Attorney General’s Administrative Law
Manual and Uniform and Model Rules of Procedure Under the
Administrative Procedures Act, which is the model and guide for
agency rulemaking.

Please visit OR-OSHA’s web site: www.orosha.org
Rules Coordinator: Sue C. Joye
Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882
Telephone: (503) 947-7449

ecccccccos

Department of Energy,
Energy Facility Siting Council
Chapter 345
Date: Time: Location:
1-14-05 10 a.m. Oregon Dept. of Energy

625 Marion St. NE

Salem, OR
Hearing Officer: John Burgess
Stat. Auth.: ORS 469
Stats. Implemented: ORS 469
Proposed Amendments: 345-026-0170, 345-026-0330, 345-026-
0340, 345-026-0350, 345-026-0370, 345-026-0390
Proposed Repeals: 345-026-0310, 345-026-0320, 345-026-0360,
345-026-0380
Last Date for Comment: 1-14-05
Summary: Rules OAR 345-026-0170 and OAR 345-026-0300
through 0390 apply to decommissioning and spent fuel storage at the
Trojan Nuclear Plant. In October 2004, Portland General Electric
(PGE) completed decommissioning and completed final radiation
surveys showing that the site meets federal criteria at 10 CFR 20 for
unconditional release. PGE has issued the first of several final reports
for technical review by Oregon Department of Energy and US
Nuclear Regulatory Commission (NRC). PGE will submit the
remaining survey reports in December 2004, with each report cov-
ering a different portion of the plant. Spent fuel remains stored onsite
in dry casks. Proposed amendments reflect the completion of decom-
missioning, eliminate monitoring, fire protection, and reporting
requirements that no longer apply, retain requirements for spent fuel
dry storage facility monitoring, security, emergency plans, and even-
tual decommissioning. Trojan’s final radiation survey reports are
open to public review and are part of the basis for this rulemaking.
The Council would adopt the proposed rules only after concluding,
in consultation with the NRC, that the final radiation survey reports
are satisfactory.

These amendments were requested in a petition by Portland Gen-
eral Electric, submitted on October 22, 2004 pursuant to OAR 137-
001-0070.

Interested persons may comment at the January 14, 2005 hearing
or in writing at any time before the hearing. Comments should be
addressed to the Hearing Officer, and must be received by the close
of the hearing. The Council will hear comments provided in person
at its regularly scheduled public meeting following the hearing,
before making a decision on adoption.

*Auxiliary aids for persons with disabilities are available upon
advance request.
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Rules Coordinator: David Stewart Smith

Address: Department of Energy, Energy Facility Siting Council, 625
Marion St. NE , Salem, OR 97301-3737

Telephone: (503) 378-6469

ecccccccoe

Department of Fish and Wildlife

Chapter 635
Date: Time: Location:
1-7-05 8 a.m. 3406 Cherry Ave. NE
ODFW Commission Rm.
Salem, OR

Hearing Officer: Fish and Wildlife Commission

Stat. Auth.: ORS 506.119

Stats. Implemented: ORS 506.109 & 506.720

Proposed Amendments: 635-006-0232

Last Date for Comment: 1-7-05

Summary: Amend rules to establish the average market value of
food fish species used to determine damages for commercial fishing
violations during the upcoming year. Housekeeping and technical
corrections to the regulations may occur to ensure rule consistency.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Katie Thiel

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

Department of Human Services,
Departmental Administration and
Medical Assistance Programs

Chapter 410
Date: Time: Location:
12-17-04 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.110 & 409.010

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-122-0190, 410-122-0202, 410-122-
0204, 410-122-0207, 410-122-0208, 410-122-0340, 410-122-0365,
410-122-0400, 410-122-0475, 410-122-0560, 410-122-0580, 410-
122-0630, 410-122-0720

Last Date for Comment: 12-18-04, 12 p.m.

Summary: The Durable Medical Equipment, Prosthetics, Orthotics
and Supplies (DMEPOS) program administrative rules govern the
Office of Medical Assistance Programs’ payments for services ren-
dered to clients. OMAP will amend 410-122-0190, 410-122-0202,
410-122-0204, 410-122-0207, 410-122-0208, 410-122-0340, 410-
122-0365, 410-122-0400, 410-122-0475, 410-122-0560, 410-122-
0580, 410-122-0720 to reflect technical changes, code updates and
word clarification. OMAP is working with provider and plan repre-
sentatives to identify and implement reasonable budget reduction tar-
gets. Rule 410-122-0630 will be amended to reflect a reduction in
the standard maximum allowable quantity of incontinent products,
clarify related language, and reformat an existing table.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

12-17-04 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson
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Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Adoptions: 410-121-0032

Last Date for Comment: 12-17-04, 12 p.m.

Summary: The Pharmaceutical Services program Administrative
Rules govern the Office of Medical Assistance Programs’ payments
for services rendered to clients. 410-121-0032 will be adopted to
establish administrative rules governing the process and procedures
of establishment of Pharmaceutical manufacturer’s supplemental
rebates. OMAP has approval from the Centers of Medicare and Med-
icaid Services (CMS) to establish manufacturers supplemental
rebates.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Stat. Auth.: ORS 409; Other Auth.: ORS 409.010 & 409.110
Stats. Implemented: ORS 414.065

Proposed Amendments: 410-121-0320

Last Date for Comment: 12-17-04, 12 p.m.

Summary: The Pharmaceutical Rules govern Office of Medical
Assistance Programs payment for pharmaceutical products provid-
ed to clients. Rule 410-121-0320, Oregon Maximum Allowable Cost
(OMAQC) lists generated monthly and each list indicates the amount,
per product, that OMAP will reimburse to providers for products pro-
vided to OMAP clients during that particular month. Rule 410-121-
0320 is revised to include, by reference, all monthly First Health Ser-
vice’s OMAC listings received by OMAP for the time period of
January 1, 2005 through and including December 1, 2005. Current
OMAC lists are available on OMAP’s website.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

Department of Human Services,

Public Health
Chapter 333
Date: Time: Location:
12-21-04 1 p.m. 800 NE Oregon St.

Portland State Office Bldg.

Suite 120C

Portland, OR
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 453.605 - 453.807
Stats. Implemented: ORS 453.605 - 453.807
Proposed Adoptions: Rules in 333-121
Proposed Amendments: Rules in 333-100, 333-101, 333-106, 333-
116
Last Date for Comment: 12-23-04, 5 p.m.
Summary: To revise and update dental, fluoroscopy and PET/CT
rules to meet current trends and emerging technologies in these
fields. Also, to update and maintain compatibility with Nuclear Reg-
ulatory Commission regulations for radioactive materials, a require-
ment of our Agreement State status. Additional changes utilize guid-
ance from the Suggested State Regulations for the Control of
Radiation published by the Conference of Radiation Control Program
Directors.

333-100 General Provisions: Add new definitions.

333-101 Registration of Radiation Machines, General License
Radioactive Materials, Licensing of Radiation Services, and
Accreditation of Hospital Radiology Inspectors: Change the number
of training hours for x-ray vendors.
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333-106 X-rays in the Healing Arts: Revise training requirements
for dental assistants, revise operator qualifications for fluoroscopic
equipment, addition to Table 3 for f-speed film, add PET/CT train-
ing requirements, change to average glandular dose for mammog-
raphy, and minor changes to mammography quality assurance
requirements.

333-116 Use of Radionuclides in The Healing Arts: Change train-
ing requirements for PET authorized users and nuclear pharmacists,
add training requirements for PET/CT operators, and implement
required NRC changes from 10 CFR 35 to maintain Agreement State
compatibility.

333-121 Licensing and Radiation Safety Requirements for Irra-
diators: New section for large irradiators.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (503) 731-4405

ecccccccoe

Stat. Auth.: ORS 433.001, 433.004, 433.006 & 433.235 - 433.284
Stats. Implemented: ORS 433.273

Proposed Amendments: 333-050-0010, 333-050-0020, 333-050-
0030, 333-050-0040, 333-050-0050, 333-050-0060, 333-050-0080,
333-050-0090, 333-050-0100, 333-050-0130, 333-050-0140
Proposed Repeals: 333-050-0010(T), 333-050-0020(T), 333-050-
0030(T), 333-050-0040(T), 333-050-0050(T), 333-050-0060(T),
333-050-0080(T), 333-050-0090(T), 333-050-0100(T), 333-050-
0130(T), 333-050-0140(T), 333-050-0141(T)

Last Date for Comment: 1-12-05

Summary: Amends OARs 333-050-0010, 333-050-0020, 333-050-
0030, 333-050-0040, 333-050-0050, 333-050-0060, 333-050-0080,
333-050-0090, 333-050-0100, 333-050-0130, 333-050-0140 and
repeals temporary OARs 333-050-0010, 333-050-0020, 333-050-
0030, 333-050-0040, 333-050-0050, 333-050-0060, 333-050-0080,
333-050-0090, 333-050-0100, 333-050-0130, 333-050-0140 and
333-050-0141 relating to school immunization. With the exception
of 333-050-0010, these rule changes were previously submitted to
the Secretary of State’s office and became effective on December 13,
2002.

The amendments further define medical exemption to differenti-
ate between susceptibles and those who are immune; give a thirty-
day grace period to provide immunization records for school children
who are considered homeless; allow health departments to rescind
exclusion orders for vaccines given within the four-day grace peri-
od allowed by the Advisory Committee on Immunization Practices;
add additional details about the process used to approve computer-
tracking systems; add language about excluding children who are
susceptible from school/facility attendance in case of disease out-
break; and add language to college requirements about temporary
suspension of vaccine requirements. OAR 333-050-0010 is being
amended to delete definitions that duplicate statute. There is no sub-
stantive change.

A public rulemaking hearing was held on November 22, 2002
regarding these changes.

Rules Coordinator: Christina Hartman
Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232
Telephone: (503) 731-4405
Department of Human Services,
Self-Sufficiency Programs

Chapter 461
Date: Time: Location:
12-22-04 10 a.m. 500 Summer St. NE
Rm. 257
Salem, OR

Hearing Officer: Annette Tesch
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Stat. Auth.: ORS 409.050 & 411.060

Stats. Implemented: ORS 411.060 & 411.070

Proposed Amendments: 461-155-0225, 461-155-0235

Last Date for Comment: 12-22-04

Summary: Rules 461-155-0225 and 461-155-0235 are being
amended to reflect the annual increase in the federal poverty levels
published in the Federal Register. These rules include income and
premium standards based on the federal poverty levels.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Self-Sufficiency Pro-
grams, 500 Summer St. NE, E48, Salem, OR 97301-1066
Telephone: (503) 945-6067

Department of Human Services,
Seniors and People with Disabilities

Chapter 411
Date: Time: Location:
12-17-04 8 a.m. 500 Summer St.
Rm. 137D
Salem, OR

Hearing Officer: Lynda Dyer

Stat. Auth.: ORS 410 & 411

Stats. Implemented: OL 2003, Ch. 736 §§15 - 51

Proposed Adoptions: 411-070-0441

Proposed Amendments: 411-070-0359, 411-070-0465, 411-070-
0428

Proposed Repeals: 411-070-0440, 411-070-0446

Last Date for Comment: 12-22-04

Summary: Adopts reimbursement methodology for nursing facili-
ty per diem rates. A change to the method of determining reim-
bursement rates for the basic and complex medical rates paid to
Nursing Facilities for Medicaid clients is required by HB 2747,
passed during the 2003 legislative session and was adopted as a Tem-
porary Rule after receipt of necessary federal approvals. These rules
establish the revised methods to determine the rates, and to allocate
the provider tax, also established by the HB, to cost centers for the
purpose of the Medicaid cost reports required from the nursing facil-
ities, which receive Medicaid reimbursements. House Bill 2747
required the long-term care tax and reimbursement changes be made
retroactively to July 1, 2003. Since the filing of the temporary rule
in May 2004, the Department has been required to obtain legal inter-
pretation of the controlling legislation and intent of the statute delay-
ing the permanent rulemaking process. These interpretations could
have required additional changes to the proposed adoption of both
the reimbursement and tax collection administrative rules. As a result
changes have been made to the verbiage in the affected rules to
accommodate retroactive requirements.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Lynda Dyer

Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E10, Salem, OR 97301
Telephone: (503) 945-6398

ecccccccos

Date: Time: Location:
12-17-04 9 a.m. 500 Summer St. NE
Rm. 137D

Salem, OR 97301
Hearing Officer: Lynda Dyer
Stat. Auth.: ORS 410
Stats. Implemented: ORS 410.210 - 410.300
Proposed Adoptions: 411-002-0175
Last Date for Comment: 12-17-04
Summary: Chapter 411, Division 002, Rule 0175 will change the
methodology to determine budget levels for Type B Area Agencies
on Aging that have elected to have employment transfer.
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**This is a corrected notice. The November 1, 2004 Bulletin
states that Chapter 411-002-0170 would be amended. This announce-
ment was in error and will be superseded by this Rulemaking Notice.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Lynda Dyer

Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E10, Salem, OR 97301
Telephone: (503) 945-6398

Department of Human Services,
Vocational Rehabilitation Services

Chapter 582
Date: Time: Location:
12-16-04 2 p.m. 500 Summer St. NE
Rm. HRB-280
Salem, OR

Hearing Officer: Robert Trachtenberg

Stat. Auth.: ORS 344.530; Other Auth.: 34 CFR 361.13(c), 34 CFR
361.4(a)(5) & 34 CFR 80.32(b)

Stats. Implemented: ORS 344.530, 344.540 & 344.550
Proposed Amendments: 582-050-0050, 582-050-0060, 582-070-
0040

Last Date for Comment: 1-3-05

Summary: 1. OAR 582-050-0050 and 582-050-0060 are amended
to identify when OVRS services are available to non-residents. The
amendments also identify when OVRS may close the case file of a
client who relocates outside of Oregon.

2. OAR 582-070-0040 is amended to remove the expectation that
OVRS repossess all non-expendable, non-prescription property pur-
chased for clients and not needed for employment following a suc-
cessful rehabilitation. This amendment retains the expectation of
repossession for such property with an aggregate value equaling or
exceeding the threshold specified. For property with a lower aggre-
gate value than the threshold specified, OVRS would have discre-
tion to transfer the property to the client instead of repossession.

A copy of the proposed rule may be obtained by contacting the
Rules Coordinator at DHS - OVRS, 500 Summer St. NE, E87,
Salem, Oregon 97301-1120 or at (503) 945-6734.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Robert Trachtenberg

Address: Department of Human Services, Vocational Rehabilitation
Services, 500 Summer St. NE, E-87, Salem, OR 97301-1120
Telephone: (503) 945-6734

Department of Justice
Chapter 137

Stat. Auth.: ORS 180.160 & 192.440(3)

Stats. Implemented: ORS 180.160, 192.440(3), 279.049 &
279A.065

Proposed Amendments: 137-008-0010

Last Date for Comment: 1-21-05

Summary: In part, the rule establishes the prices of Department pub-
lications. Amendment is necessary to reflect changing the name of
the Attorney General’s Model Public Contract Rules Manual to
“Attorney General’s Public Contracts Manual,” and to reflect an
increase in the price of the manual.

Rules Coordinator: Carol Riches

Address: Department of Justice, 1162 Court St. NE, Salem, OR
97301-4096

Telephone: (503) 378-6313

ecccccccoe

Stat. Auth.: ORS 180.160 & 192.440(3)

Stats. Implemented: ORS 180.160, 183.341 & 192.440(3)
Proposed Amendments: 137-008-0010

Last Date for Comment: 12-24-04
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Summary: In part, this rule establishes the prices of Department
publications. Amendment is necessary to reflect an increase in price
of the Attorney General’s Administrative Law Manual and Uniform
and Model Rules of Procedure Under the APA.
Rules Coordinator: Carol Riches
Address: Department of Justice, 1162 Court St. NE, Salem, OR
97301-4096
Telephone: (503) 378-6313

Department of Oregon State Police,

Office of State Fire Marshal

Chapter 837
Date: Time: Location:
12-16-04 9 a.m. Office of State Fire Marshal
Mt. Hood Rm.
Salem, OR

Hearing Officer: John Caul

Stat. Auth.: ORS 476.030 & 480.110 - 480.165

Stats. Implemented: ORS 480.110 - 480.165

Proposed Amendments: 837-012-0610, 837-012-0615, 837-012-
0620, 837-012-0625, 837-012-0645, 837-012-0650, 837-012-0655,
837-012-0670

Last Date for Comment: 12-16-04

Summary: Upon reviewing the existing permanent rules, the fol-
lowing corrections and updates were made:

Revise OAR 837-012-0610(2) to update the acronym for the
Bureau of Alcohol, Tobacco, and Firearms, formerly known as
BATF. This federal agency is now known as the Bureau of Alcohol,
Tobacco, Firearms and Explosives; therefore, the acronym should be
changed to BATFE. Revise OAR 837-012-0610(24) to include spe-
cific examples of novelty items to include party poppers, pop-its,
snappers, and sparklers.

Revise OAR 837-012-0615(2)(c) to change Oregon Uniform Fire
Code to Oregon Fire Code.

Revise OAR 837-012-0620(3), which currently references OAR
837-012-0630(4). The reference needs to be changed to (3).

Revise OAR 837-012-0625(3) to raise the permit fee from $50 to
$75.

Revise OAR 837-012-0645(9)(d) to change Oregon Uniform Fire
Code to Oregon Fire Code.

Revise OAR 837-012-0650(6) to delete the word “the” in last sen-
tence and (12) to change the distance of ignition sources or igniting
fireworks outside a retail fireworks sales area from 50 feet to 100
feet.

Revise OAR 837-012-0655(3) to delete “_” (the underscore)
between the words “if”” and “applicable.”

Revise OAR 837-012-0670(7) to correct grammatical errors.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Pat Carroll

Address: Oregon State Police, Office of State Fire Marshal, 4760
Portland Rd. NE, Salem, OR 97305

Telephone: (503) 373-1540, ext. 276

ecccccccoe

Date: Time: Location:
12-16-04 1 p.m. 4760 Portland Rd. NE
Salem, OR

Hearing Officer: John Caul
Stat. Auth.: ORS 476.030, 480.230, 480.244 & 480.280
Stats. Implemented: ORS 480.010 - 480.290
Proposed Amendments: 837-012-1230
Last Date for Comment: 12-16-04, 5 p.m.
Summary: This rule revision is to increase the fees for explosives
examinations and magazine registrations. The current fees for the
explosive program do not cover the program costs.

Revise OAR 837-012-1230(4)(b) to increase the examination fee
from $30 to $40.
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Revise OAR 837-012-1230(4)(c) to increase the magazine regis-
tration with Office of State Fire Marshal inspection from $125 to
$175.

Revise OAR 837-012-1230(4)(d) to increase the magazine regis-
tration with acceptance of BATFE inspection from $50 to $75.

Stakeholder input has been supportive of this fee increase. DAS
has also given approval.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Pat Carroll

Address: Oregon State Police, Office of State Fire Marshal, 4760
Portland Rd. NE, Salem, OR 97305

Telephone: (503) 373-1540, ext. 276

ecccccccos

Date: Time: Location:

12-16-04 10:30 a.m. Office of State Fire Marshal
Mt. Hood Rm.
Salem, OR

Hearing Officer: John Caul

Stat. Auth.: ORS 476.030, 480.110 - 480.165

Stats. Implemented: ORS 480.110 - 480.165

Proposed Amendments: 837-012-0750

Last Date for Comment: 12-16-04

Summary: Revise OAR 837-012-0750 to raise the permit fee from
$50 to $75. Previous administrative hearings have been held with
industry members, fire service, and the Office of State Fire Marshal.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Pat Carroll

Address: Oregon State Police, Office of State Fire Marshal, 4760
Portland Rd. NE, Salem, OR 97305

Telephone: (503) 373-1540, ext. 276

Department of Transportation
Chapter 731

Stat. Auth.: ORS 184.616, 184.619, 279A.050 & 279A.065
Stats. Implemented: ORS 200.035, 200.065, 200.075, 279A,
279A.005, 279A.030, 279A.065, 279A.100 - 279A.125, 279C,
279C.100 - 279C.110, 279C.300, 279C.305, 279C.315, 279C.335,
279C.345, 279C.355 - 279C.395, 279C.430 - 279C.460, 279C.500
-279C.870, 305.385, 671.530, 701.005, 701.055, 701.420 & sec. 334
& 336, Ch. 794, OL 2003
Proposed Adoptions: 731-005-0400 — 731-005-0790, 731-007-0200
—731-007-0400
Proposed Repeals: 731-005-0001 — 731-005-0365, 731-007-0010
—731-007-0190
Last Date for Comment: 12-21-04
Summary: During the last legislative session, ORS 279, the chap-
ter that governs construction contracts, was revised and reorganized
into three chapters — ORS 279A, ORS 279B and ORS 279C by HB
2341 (chapter 794, Oregon Laws 2003). As a result, all administra-
tive rules adopted under authority of ORS 279 will be repealed on
March 1, 2005. The text of ODOT’s existing administrative rules in
Chapter 731, Divisions 5 and 7, with minor changes to align lan-
guage with the new statutes, is being adopted as new rules, as
required by chapter 794, Oregon Laws 2003.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, 1905 Lana Ave. NE, Salem,
OR 97314
Telephone: (503) 945-5278

Oregon Bulletin

15

Department of Transportation,
Driver and Motor Vehicle Services Division

Chapter 735
Date: Time: Location:
12-21-04 1:30 p.m. 355 Capitol St. NE

Dept. of Transportation Bldg.

Rm. 122

Salem, OR
Hearing Officer: David Eyerly
Stat. Auth.: ORS 184.616, 184.619, 802.010, 803.030 & 803.035
Stats. Implemented: ORS 803.010, 803.030, 803.035, 803.040,
803.045 & 803.092
Proposed Adoptions: 735-022-0120
Proposed Repeals: 735-168-0070
Last Date for Comment: 12-21-04
Summary: ORS 803.035 authorizes DMV to adopt rules for the
optional titling of vehicles that are not subject to vehicle titling
requirements under ORS 803.025 or that are exempt from vehicle
titling requirements by ORS 803.030. DMV is proposing to adopt an
optional titling rule for the following reasons: * Many vehicles cur-
rently exempt from Oregon title requirements have dramatically
increased in sales volume and purchase price. Consequently, many
vehicle consumers are now financing the purchase of their vehicles
through banks, credit unions and other lending institutions. ¢ The
adoption of this rule will authorize eligible out-of-state residents to
obtain Oregon titles to vehicles eligible for title under this rule, if the
issuance of an Oregon title does not violate the law of the jurisdic-
tion in which the resident resides. ¢ To protect the financial and own-
ership interests of vehicle owners, lending institutions and vehicle
dealers, OAR 735-022-0120 is adopted to explain:

a) When DMV may optionally title a vehicle that is exempt from
titling requirements under ORS 803.030;

b) The effect of title and the requirements for a vehicle and the
owner of a vehicle optionally titled under section (2) of the rule; and

¢) The specific vehicle categories and types that are not eligible
to be optionally titled.

OAR 735-168-0070 (Class I and III ATVs - Optional Title
Requirements) is repealed because the requirements for the option-
al titling of Class I and III ATVs have been added to the proposed
new optional titling rule (OAR 735-022-0120.).

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Brenda Trump

Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccoe

Stat. Auth.: ORS 184.616, 184.619, 802.010 & 813.600

Stats. Implemented: ORS 813.600

Proposed Amendments: 735-118-0000, 735-118-0010, 735-118-
0030

Last Date for Comment: 12-21-04

Summary: These rules outline the requirements for ignition inter-
lock devices (IID) and the manufacturers of those devices. These pro-
posed amendments add a separate definition in OAR 735-118-0000
for a manufacturer and a provider. Proposed amendments to OAR
735-118-0010 clarify that it is the manufacturer that must certify that
the IID that they manufacture meets the requirements of ORS
813.600(2) and OAR 735-118-0040 and that DMV will publish a list
of the devices that meet the requirements and of the providers of
those devices.

The proposed amendments to OAR 735-118-0030 remove sec-
tions (2) and (3) regarding notification and review rights. DMV is
merely publishing a list of approved devices. Manufacturers are not
entitled to an administrative review upon removal of its devices from
DMV’s list. Publishing a list of approved devices does not create
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rights for the manufacturer that would entitle it to a hearing or any
administrative process. Sections (4) and (5) are being removed as
DMV has no authority to require that the costs of removal and instal-
lation of new devices be placed on the manufacturer if that manu-
facturer’s devices no longer meet the qualifications to be on the list
of approved devices.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccos

Stat. Auth.: ORS 184.616, 184.619, 802.010, 807.050, 807.150 &
807.400
Stats. Implemented: ORS 807.050, 807.062, 807.150, 807.160,
807.220, 807.230, 807.280 & 807.400
Proposed Amendments: 735-062-0020, 735-062-0030
Last Date for Comment: 12-21-04
Summary: OAR 735-062-0020 outlines acceptable proof of an
applicant’s age and identity when applying to DMV for an original,
renewal or replacement driver permit, driver license or identification
card. On January 1, 2004, DMV tightened the proof of age and iden-
tity requirements for national security purposes and to address the
growing problem of identity theft and fraud by amending OAR 735-
062-0020. DMV has determined that it is necessary to amend OAR
735-062-0020 to add more identity verification methods for persons
applying for renewals and replacements, to clarify the type of doc-
umentation necessary when the person’s name has changed, and to
add more documents to the list of acceptable primary and second-
ary documents. DMV has determined these rule changes will assist
DMV in the verification of age and identity when issuing a driver
license, driver permit or identification card. The proposed amend-
ments to OAR 735-062-0030 are needed to correctly reflect refer-
ences to the amended OAR 735-062-0020. These rules have been in
place as temporary rules since October 1, 2004.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccoe

Department of Transportation,
Highway Division
Chapter 734

Stat. Auth.: ORS 184.616, 184.619, 279A.050, 279A.065 &
279C.430
Stats. Implemented: ORS 279A.005, 279C.300, 279C.430,
279C.440 & sec. 334 and 336, Ch. 794, OL 2003
Proposed Adoptions: 734-010-0200 — 734-010-0380
Proposed Repeals: 734-010-0010 — 734-010-0170
Last Date for Comment: 12-21-04
Summary: During the last legislative session, ORS 279, the chap-
ter that governs construction contracts, was revised and reorganized
into three chapters — ORS 279A, ORS 279B and ORS 279C by HB
2341 (chapter 794, Oregon Laws 2003). As a result, all administra-
tive rules adopted under authority of ORS 279 will be repealed on
March 1, 2005. The text of ODOT’s existing administrative rules in
Chapter 734, Division 10, with minor changes to align language with
the new statutes, is being adopted as new rules, as required by chap-
ter 794, Oregon Laws 2003.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/.
Rules Coordinator: Brenda Trump
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Address: Department of Transportation, Highway Division, 1905
Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccos

Employment Department

Chapter 471
Date: Time: Location:
12-16-04 1 p.m. 875 Union NE

Employment Dept. Auditorium
Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 183, 657.457, 657.610 & Ch. 778, OL 1993
Stats. Implemented: ORS 657.457 & ORS 657.504 - 657.575
Proposed Amendments: Rules in 471-031
Last Date for Comment: 12-16-04, 5 p.m.
Summary: The Employment Department is proposing to amend:
OAR 471-031-0070 to clarify that domestic employers may report
and pay annually.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, 875 Union St. NE, Salem, OR
97311
Telephone: (503) 947-1724

Employment Department,
Child Care Division
Chapter 414

Stat. Auth.: ORS 657.610 & 657A.030(7)

Stats. Implemented: ORS 657A.030

Proposed Amendments: 414-061-0080

Last Date for Comment: 12-16-04, 5 p.m.

Summary: The Employment Department, Child Care Division is
proposing to amend: OAR 414-061-0080 to change from “two” to
“one” the number of properly completed FBI fingerprint cards
required under the rule.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, Child Care Division, 875 Union
St. NE, Rm. 310, Salem, OR 97311

Telephone: (503) 947-1724

ecccccccoe

Health Licensing Office

Chapter 331
Date: Time: Location:
1-21-05 9 a.m. 700 Summer St.

Rhoades Conf. Rm.

Salem, OR
Hearing Officer: Bert Krages
Stat. Auth.: OL 1999, Ch. 736, Sec. 5; Other Auth.: ORS 676.605
Stats. Implemented: ORS 676.605 & OL 1999, Ch. 736, Sec. 5
Proposed Amendments: 331-105-0020, 331-120-0020
Last Date for Comment: 1-21-05
Summary: Rules are being amended to add clarification to the statu-
tory definition in OL 1999, Chapter 736, Section 1, subsection 1 per-
taining to “athlete” to further identify meaning and intent of activi-
ties and settings, i.e. “generally conducted in association with” in
performance of services. Additional clarification is being added to
provisions pertaining to standards of practice for athletic trainers to
set parameters for practitioners in treating injuries within the athletic
trainers competency.

Administrative Rules are available on the agency’s website —
www.hlo.state.or.us. Material is available in alternative formats.
Please contact Samie Patnode, at 503-378-8667, extension 4323 for
additional information.

*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Patricia C. Allbritton
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Address: Health Licensing Office, 700 Summer St. NE, Ste. 320,
Salem, OR 97302
Telephone: (503) 378-8667, ext. 4322

ecccccccoe

Stat. Auth.: ORS 676.605, 676.615, 688.815 & 688.830; Other
Auth.: ORS 183
Stats. Implemented: ORS 688.815 & 688.830
Proposed Amendments: 331-710-0010, 331-715-0010, 331-720-
0010
Last Date for Comment: 12-28-04
Summary: The current rules do not address a mechanism for renew-
al/reinstatement of a license if a licensee fails to obtain the required
continuing education hours every two years as a condition of licen-
sure, or lets the license remain in an expired status beyond two years.
The rule revision is necessary to prevent individual’s employment
and/or licensing status being adversely affected as licensure is
required for practicing respiratory care in Oregon. The proposed rule
provides an alternative to meeting continuing education requirements
while still ensuring continued competency of professionals working
as respiratory care therapists in Oregon. It also removes artificial bar-
riers to individuals licensed as respiratory therapists in another state
in active practice a means to qualify for Oregon licensure. Individ-
uals may provide proof of licensure and active practice in another
state, or evidence of completion of the national examination within
one year preceding date of application for renewal/reinstatement.
Rules Coordinator: Patricia C. Allbritton
Address: Health Licensing Office, 700 Summer St. NE, Ste. 320,
Salem, OR 97301-1287
Telephone: (503) 378-8667, ext. 4322

Land Conservation and Development Department

Chapter 660

Location:

635 Capitol St. NE
Agriculture Bldg.
Basement Hearing Rm.
Salem, OR

30975 NW Hillcrest St.
Jesse May Community Center
North Plains, OR

635 Capitol St. NE
Agriculture Bldg.
Basement Hearing Rm.
Salem, OR

Date:
12-8-04

Time:
1:15 p.m.

1-4-05 7-9 p.m.

2-3-05 10:30 a.m.

Hearing Officer: LCDC Staff

Stat. Auth.: ORS 197.040 - 197.047

Stats. Implemented: ORS 195, 197.175, 197.225 - 197.250,
197.296 - 197.298, 197.732 & 197.752 - 197.754

Proposed Adoptions: Rules in 660-024

Proposed Amendments: 660-015-0000, Rules in 660-004, 660-026
Last Date for Comment: 2-3-05, LCDC hearing

Summary: The proposed amendments to Statewide Planning Goal
14 (Under OAR 660, Division 015) will modify current requirements
for adopting or amending an Urban Growth Boundary (UGB), will
eliminate the requirement for the exceptions process in the adoption
or amendment of a UGB, will modify some factors regarding land
need and boundary location, will modify related definitions and other
provisions. The proposed new administrative rules under OAR 660,
Division 024, will provide detailed procedures and standards for
adopting or amending a UGB and for interpreting Goal 14. Finally,
OAR 660, Division 004, and OAR 660, Div. 026, will be amended
to remove or modify provisions pertaining to the exceptions process
currently required in amending a UGB. That rule may also be mod-
ified to allow UGB amendments in certain circumstances not allowed
by Goal 14.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Shelia Preston
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Address: Land Conservation and Development Department, 635
Capitol St. NE - Suite 150, Salem, OR 97301-2540
Telephone: (503) 373-0050, ext. 222

ecccccccoe

Date:
12-9-04

Location:

635 Capitol St. NE
Agriculture Bldg.
Basement Hearing Rm.
Salem, OR

30975 NW Hillcrest St.
Jesse May Community Center
North Plains, OR

635 Capitol St. NE
Agriculture Bldg.
Basement Hearing Rm.
Salem, OR

Time:
8:30 a.m.

1-4-05 7-9 p.m.

2-3-05 9 a.m.

Hearing Officer: LCDC Staff

Stat. Auth.: ORS 197.040 & 197.245

Stats. Implemented: ORS 197.175, 197.712, 197.757, 197.768 &
215.275

Proposed Amendments: 660-011-0060

Last Date for Comment: 2-3-05

Summary: The proposed amendments to Statewide Planning Goal
11 (OAR 660-015-0000(11)) and related administrative rules under
OAR 660-011-0060 would authorize sewer hookups to existing res-
idential lots outside urban growth boundaries within current sewer
district boundaries and within 300 feet of an existing sewer line.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Shelia Preston

Address: Land Conservation and Development Department, 635
Capitol St. NE - Suite 150, Salem, OR 97301-2540

Telephone: (503) 373-0050, ext. 222

ecccccccos

Landscape Architect Board

Chapter 804
Date: Time: Location:
12-17-04 1 p.m. 1193 Royvonne SE
Board Rm. A

Salem, OR 97302
Hearing Officer: Staff
Stat. Auth.: ORS 671
Stats. Implemented: ORS 671.395
Proposed Adoptions: 804-025-0000, 804-025-0010, 804-025-
0020
Proposed Amendments: 804-001-0002, 804-001-0015, 804-003-
0000, 804-010-0000, 804-020-0055, 804-030-0011, 804-030-0015,
804-030-0020, 804-040-0000
Proposed Repeals: 804-001-0014, 804-010-0010, 804-030-0060
Last Date for Comment: 12-17-04
Summary: These rules establish requirements for the registration of
landscape architect businesses, landscape architects in training, and
‘emeritus’ status, requirements for continuing education, fees for the
new designations, a change in the requirements for taking the land-
scape architect registration exam, and provisions for additional board
members.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Leslie Clement
Address: Landscape Architect Board, 1193 Royvonne Ave SE, Suite
19, Salem, OR 97302
Telephone: (503) 589-0093
Oregon Board of Dentistry
Chapter 818

Stat. Auth.: ORS 679 & 680
Stats. Implemented: ORS 679.250
Proposed Adoptions: 818-026-0055
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Proposed Amendments: 818-026-0000, 818-026-0010, 818-026-
0020, 818-026-0030, 818-026-0035, 818-026-0040, 818-026-0050,
818-026-0060, 818-026-0070, 818-026-0080, 818-026-0100, 818-
026-0110, 818-026-0120, 818-026-0130

Last Date for Comment: 12-22-04

Summary: Rule changes bring the Board’s anesthesia rules in line
with the recommendations of the American Dental Association,
“Guidelines for the Use of Conscious Sedation, Deep Sedation and
General Anesthesia for Dentists.” Specifically, Class 2 permit
requirements are changed to cover any combination of sedative
agents that produce conscious sedation and Class 3 permit is amend-
ed to require a higher level of life support training and certification
(ACLS or PALS). A new rule is added to allow dental hygienists and
dental assistants to provide care within the scope of their license/cer-
tification for patients under Conscious Sedation. Clarification is
made in the rules that Health Care Provider BLS/CPR certification
may be “or equivalent” and that the certification must be kept cur-
rent. Changes are also made regarding the continuing education
requirements for maintaining an anesthesia permit. Other minor
changes are made to add definitions, to clarify the Board’s position
that no anesthesia permit is required when a single sedative is pro-
vided for anxiolysis only, and to further conform the Board’s rules
with the ADA “Guidelines” referred to above.

A Certificate and Order for Filing Permanent Administrative Rules
to adopt and amend these rules was filed with the Secretary of State
on September 15, 2003, with an effective date of October 1, 2003.
It is necessary to again provide Notice of Proposed Rulemaking
because the amended rule was not filed with the Legislative Coun-
sel Committee within the ten-day period required by ORS 183.715.

This Notice of Proposed Rulemaking is being filed because an
error was found on the Statement of Need and Fiscal Impact that was
dated and filed on September 9, 2004.

Copies of the full text of proposed changes can be found on the
Board’s Web site (www.oregon.gov/Dentistry) under What’s New or
by calling the Board of Dentistry at (503) 229-5520.

Rules Coordinator: Sharon Ingram

Address: Oregon Board of Dentistry, 1600 SW 4th Ave., Ste. 770,
Portland, OR 97201

Telephone: (503) 229-5520

ecccccccoe

Oregon Department of Education

Chapter 581
Date: Time: Location:
12-21-04 3 p.m. 255 Capitol St. NE

Public Service Bldg.

Rm. 251-A

Salem, OR
Hearing Officer: Mike Reed
Stat. Auth.: ORS 326.051
Stats. Implemented: ORS 326.051
Proposed Amendments: 581-011-0118
Last Date for Comment: 12-21-04
Summary: ORS 337.035 requires the State Board of Education to
adopt criteria for the selection and adoption of instructional materi-
als. Instructional materials for the Arts are to be adopted in 2005. A
committee of teachers from around the state met in November to
review the Arts criteria from the last adoption cycle and develop new
criteria for the upcoming adoption cycle. The committee compiled
new criteria and recommends these criteria to the State Board for
adoption.

For information regarding this rule, please contact Randy Harnisch
at (503) 378-3600, ext. 2350 or e-mail randy.harnisch @state.or.us.
For a copy of this rule, please contact Debby Ryan at (503)378-3600,
or e-mail debby.ryan @state.or.us.

*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Debby Ryan
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Address: Oregon Department of Education, Public Service Bldg.,
255 Capitol St. NE, Salem, OR 97310-0203
Telephone: (503) 378-3600, ext. 2348

ecccccccoe

Oregon Liquor Control Commission

Chapter 845
Date: Time: Location:
1-4-05 10 am.—12 p.m. 9079 SE McLoughlin Blvd.

Portland, OR 97222
Hearing Officer: Katie Hilton
Stat. Auth.: ORS 471, 471.030 & 471.730(1)&(5)
Stats. Implemented: ORS 471.750(1)
Proposed Amendments: 845-015-0143
Last Date for Comment: 1-18-05
Summary: Retail sales agents are authorized to make package sales
of distilled spirits. Exclusive agents may only sell distilled spirits and
the related items authorized by this rule. This rule describes the relat-
ed items an exclusive retail sales agent may sell in a retail liquor store
- related items include ice, mixers, tobacco products, foods used in
drinks, and glassware. The agency intends to amend the rule to add
“liquor branded logo giftware and apparel” to the list of related items
allowed for sale in exclusive retail sales agencies.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Katie Hilton
Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222
Telephone: (503) 872-5004

Oregon Public Employees Retirement System
Chapter 459

Date:
12-28-04

Location:

11410 SW 68th Pkwy.

PERS Headquarters

Boardroom

Tigard, OR

Hearing Officer: David K. Martin

Stat. Auth.: ORS 238.650

Stats. Implemented: ORS 237.620

Proposed Amendments: 459-030-0011, 459-030-0025, 459-030-
0030

Proposed Repeals: 459-030-0000, 459-030-0001

Last Date for Comment: 1-28-05

Summary: ORS 237.620 provides that all public employers of
police officers and firefighters must participate in PERS with respect
to those employees. However, Section (4) exempts a public employ-
er from this requirement if it provides an alternative retirement plan
that is “equal to or better than” (ETOB) PERS’ retirement benefits.
A 2003 legislative change to the statute added the requirement that
the Public Employees Retirement Board shall test ETOB employers
every two years to determine whether the public employer complies
with the ETOB requirements. The proposed rule modifications clar-
ify the testing process for ETOB employers.

Copies of the proposed rules are available to any person upon
request. The rules are also available at www.pers.state.or.us. Public
comment may be mailed to the above address or sent via email to
David.Martin @state.or.us.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: David K. Martin

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700

Telephone: (503) 603-7713

Time:
2 p.m.
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Date: Time: Location:

12-28-04 2 p.m. 11410 SW 68th Pkwy.
PERS Headquarters
Boardroom
Tigard, OR

Hearing Officer: David K. Martin

Stat. Auth.: ORS 238.650

Stats. Implemented: ORS 238.015

Proposed Adoptions: 459-010-0014

Last Date for Comment: 1-28-05

Summary: PERS members receive “creditable service” for “full
months and major fractions of a month” under the definition at ORS
238.005(5). While the need to serve 600 hours in a year as a require-
ment for membership is well recognized (see ORS 238.015(4)),
reducing that standard to a month-to-month crediting of service has
varied over time with agency administration. This rule articulates the
standards by which creditable service would be granted to members
in the PERS Chapter 238 Plan.

Copies of the proposed rules are available to any person upon
request. The rules are also available at www.pers.state.or.us. Public
comment may be mailed to the above address or sent via email to
David.Martin @state.or.us.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: David K. Martin

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700

Telephone: (503) 603-7713

Oregon State Marine Board
Chapter 250

Stat. Auth.: ORS 830.110

Stats. Implemented:

Proposed Amendments: 250-015-0001 — 250-015-0030

Last Date for Comment: 12-31-04

Summary: The periodic review of Marine Board Charter Vessel
rules revealed housekeeping amendments necessary to cite current
Code of Federal Regulations in the charter vessel rules. The Board
will accept comments through December and consider final language
at the January 2005 meeting.

Rules Coordinator: Jill E. Andrick

Address: Oregon State Marine Board, P.O. Box 14145, Salem, OR
97309-5065

Telephone: (503) 373-1405, ext. 243

ecccccccos

Oregon University System

Chapter 580
Date: Time: Location:
12-16-04 10-11 a.m. 1431 Johnson Ln.

(UO Campus)
3rd Flr. Conference Rm.
Eugene, OR
Hearing Officer: Donna Niegel
Stat. Auth.: ORS 351
Stats. Implemented:
Proposed Amendments: 580-040-0035
Last Date for Comment: 12-20-04
Summary: To establish tuition and fees for the Summer Session
2005, including room and board rates.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Marcia M. Stuart
Address: Oregon University System, PO Box 3175, Eugene, OR
97403-0175
Telephone: (541) 346-5795
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Oregon Youth Authority
Chapter 416

Stat. Auth.: ORS 420A.025

Stats. Implemented: ORS 420A.010

Proposed Amendments: 416-250-0000, 416-250-0010, 416-250-
0020, 416-250-0030, 416-250-0040, 416-250-0050, 416-250-0060,
416-250-0070, 416-250-0080, 416-250-0090

Last Date for Comment: 12-28-04

Summary: These rules are being amended to revise and update lan-
guage usage. Interested persons may request a copy of the current
rule from Kimberly Walker, OYA Rules/Policy Coordinator, 530
Center Street, Suite 200, Salem, OR 97301; 503-378-3864.

Rules Coordinator: Kimberly Walker

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301

Telephone: (503) 378-3864

ecccccccoe

Stat. Auth.: ORS 420A.025
Stats. Implemented: ORS 419C, 420 & 420A
Proposed Adoptions: 416-170-0050
Proposed Amendments: 416-170-0000, 416-170-0010, 416-170-
0020, 416-170-0030
Last Date for Comment: 12-28-04
Summary: These rules are being amended to add definitions rele-
vant to these rules and eliminate the Research Review Board and
reassign those duties to the OYA Program Office staff. Interested per-
sons may request a copy of the current rule from Kimberly Walker,
OYA Rules/Policy Coordinator, 530 Center Street, Suite 200, Salem,
OR 97301; 503-378-3864.
Rules Coordinator: Kimberly Walker
Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301
Telephone: (503) 378-3864

Parks and Recreation Department

Chapter 736

Stat. Auth.: ORS 390.180(1)(c)

Stats. Implemented: ORS 390.180(1)(c)

Proposed Amendments: 736-018-0045

Last Date for Comment: 12-21-04

Summary: ORS 390.180(1)(c) requires the Director of the Oregon
Parks and Recreation Department (OPRD) to adopt administrative
rules that establish a master plan for each state park. Accordingly,
OPRD is adopting a master plan for Fort Yamhill State Heritage
Area. Master plans for state parks are adopted as state rules under
OAR 736-018-0045. The purpose of amending OAR 736-018-0045
is to adopt the new master plan as a state rule.

The master plan responds to the most current information on park
resource conditions and public recreation needs as they pertain to this
park. The plan was formulated through OPRD’s mandated master
planning process involving meetings with the general public, a steer-
ing committee, affected state and federal agencies and Polk County.
Rules Coordinator: Jo Bell
Address: Parks and Recreation Department, 725 Summer St. NE,
Ste. C, Salem, OR 97301
Telephone: (503) 986-0719

ecccccccoe

Stat. Auth.: ORS 390.124

Stats. Implemented: ORS 390.121 & 390.124

Proposed Amendments: 736-010-0005, 736-010-0015, 736-010-
0020, 736-010-0025, 736-010-0026, 736-010-0027, 736-010-0030,
736-010-0035, 736-010-0040, 736-010-0050, 736-010-0055, 736-
010-0060, 736-010-0065, 736-015-0010, 736-015-0015, 736-015-
0020, 736-015-0030, 736-015-0035

Proposed Repeals: 736-010-0075, 736-010-0080, 736-010-0085,
736-015-0055, 736-015-0060, 736-015-0075, 736-015-0085, 736-
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015-0093, 736-015-0102, 736-015-0105, 736-015-0115, 736-015-
0120, 736-015-0125, 736-015-0140, 736-015-0155

Proposed Ren. & Amends: 736-010-0010 to 736-010-0005, 736-
010-0045 to 736-010-0040, 736-010-0070 to 736-010-0040, 736-
010-0098 to 736-015-0010, 736-010-0099 to 736-015-0015, 736-
010-0100 to 736-015-0020, 736-010-0115 to 736-015-0030,
736-010-0120 to 736-015-0035, 736-010-0125 to 736-015-0040,
736-015-0045 to 736-010-0040, 736-015-0050 to 736-010-0030,
736-015-0058 to 736-010-0060, 736-015-0063 to 736-010-0060,
736-015-0065 to 736-010-0055, 736-015-0067 to 736-010-0040,
736-015-0070 to 736-010-0060, 736-015-0072 to 736-010-0055,
736-015-0080 to 736-010-0055, 736-015-0090 to 736-010-0055,
736-015-0095 to 736-010-0055, 736-015-0097 to 736-010-0060,
736-015-0100 to 736-010-0055, 736-015-0110 to 736-010-0065,
736-015-0130 to 736-010-0055, 736-015-0135 to 736-010-0055,
736-015-0144 to 736-010-0060, 736-015-0146 to 736-010-0060,
736-015-0148 to 736-010-0060, 736-015-0150 to 736-010-0055,
736-015-0160 to 736-010-0055

Last Date for Comment: 12-31-04

Summary: Amendments to the existing rules will update the listed
rates to reflect current charges; waive day-use and camping fees for
foster parents; waive day-use and camping fees for disabled veter-
ans or active duty military personnel on Memorial Day, Indepen-
dence Day and Veterans Day; allow use by Tribal members who wish
to conduct traditional cultural, religious or community ceremonies
or activities; allow an individual or group to provide in-kind serv-
ices or materials in lieu of fees, such as trail maintenance in exchange
for a one night camping fee; waive, exempt, or reduce fees when in
there is a benefit to the Department either through marketing, pro-
motion of Oregon State Parks or promotion of Oregon tourism; and
reduce fees when service levels fall below normal standards.
Rules Coordinator: Jo Bell

Address: Parks and Recreation Department, 725 Summer St. NE,
Ste. C, Salem, OR 97301

Telephone: (503) 986-0719

Public Utility Commission
Chapter 860

Stat. Auth.: ORS 183 & 756.060; Other Auth.: 47 USC §252
Stats. Implemented: ORS 756.040, 756.518, 759.030(1), ORS
759.455 & Ch. 1093, OL 1999

Proposed Amendments: 860-016-0050

Last Date for Comment: 12-24-04

Summary: Current OAR 860-016-0050(11)(d) reads: “If a party
requests a hearing, a hearing shall begin no later than 30 days after
the complaint is filed.” This rulemaking changes that provision to
take out the beginning phrase. Instead, the rule will read: “A hear-
ing shall begin no later than 30 days after the complaint is filed.” This
new rule will more closely match ORS 759.455(2)(c).

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, 550 Capitol St. NE,
Suite 215, Salem, OR 97301

Telephone: (503) 378-4372

ecccccccoe

Teacher Standards and Practices Commission

Chapter 584
Date: Time: Location:
1-13-05 3 p.m. Willamette University
Salem, OR

Hearing Officer: TSPC Chair

Stat. Auth.: ORS 342.165

Stats. Implemented: ORS 342.125, 342.136, 342.138 & 342.147
Proposed Adoptions: 584-017-0251, 584-017-0261, 584-060-
0012, 584-060-0013, 584-060-0022, 584-070-0130, 584-070-0410,
584-080-0171
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Proposed Amendments: 584-005-0005, 584-017-0250, 584-017-
0260, 584-060-0011, 584-060-0161, 584-060-0171, 584-060-0210,
584-070-0111, 584-100-0071
Last Date for Comment: 1-13-05, 5 p.m.
Summary: 584-005-0005: Amend existing rules on definitions and
moves definitions to applicable division(s).

584-017-0250: Amend current standards for Initial Administrator
License to indicate date when no longer effective.

584-017-0251: Adopt new rule adopting new standards for the Ini-
tial Administrator’s License.

584-017-0260: Amend current standards for Continuing Admin-
istrator License to indicate date when no longer effective.

584-017-0261: Adopt new rule adopting new standards for the
Continuing Administrator’s License.

584-060-0011: Amend Initial Teaching License rule to eliminate
limitation on renewals.

584-060-0012: Adopt new rule for the Initial Teaching License,
spells out requirements and effective date.

584-060-0013: Adopt new rule for the renewal of the Initial Teach-
ing License, spells out requirements for ongoing renewal.

584-060-0022: Adopt new rule for the Continuing Teaching
License, makes license optional (was required).

584-060-0161: Amend existing rule to restore Transitional
License to three year license from one year license.

584-060-0171: Amends existing rule to allow issuance of Limit-
ed Teaching License in areas where an endorsement is not offered.

584-060-0210: Amend Emergency Teaching License to clarify
language and implementation.

584-070-0111: Amend Transitional School Counselor License to
include housekeeping changes and language clarification.

584-070-0130: Adopt new rule for Emergency School Counselor
License.

584-070-0410: Adopt new rule for Emergency School Psycholo-
gist License.

584-080-0171: Adopt new rule for Emergency School Adminis-
trator License.

584-100-0071: Amend Highly Qualified Middle-Level Special
Education Teacher remove provisions prohibited by federal law.

Copies of the above proposed administrative rules are available on
the TSPC Web Site at www.tspc.state.or.us
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Victoria Chamberlain
Address: Teacher Standards and Practices Commission, 465 Com-
mercial St. NE, Salem, OR 97301
Telephone: (503) 378-6813

ecccccccoe

Date: Time: Location:
1-13-05 3 p.m. Willamette University
Salem, OR

Hearing Officer: TSPC Chair
Stat. Auth.: ORS 342.165
Stats. Implemented: ORS 342.120 - 342.143, 342.147, 342.153,
342.165 & 342.223 - 342.232
Proposed Adoptions: 584-017-0115, 584-017-0125, 584-017-
0135, 584-065-0060, 584-065-0070, 584-065-0080, 584-065-0090,
584-065-0100, 584-065-0110, 584-065-0120
Proposed Amendments: 584-017-0350, 584-070-0239
Last Date for Comment: 1-13-05, 5 p.m.
Summary: 584-017-0115 Adopt new rule for Early Childhood Edu-
cation Authorization, spells out objectives.

584-017-0125 Adopt new rule for Elementary Education Autho-
rization, spells out objectives.

584-017-0135 Adopt new rule for Middle Education Level Autho-
rization, spells out objectives.

584-017-0350 Amend existing rule for Initial School Psychologist,
spell out objectives.
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584-065-0060 Adopt new rule adopting new standards for Phys-
ical Education programs as part of teacher preparation programs.

584-065-0070 Adopt new rule adopting new standards for Health
Education programs as part of teacher preparation programs.

584-065-0080 Adopt new rule adopting new standards for Basic
Mathematics programs as part of teacher preparation programs.

584-065-0090 Adopt new rule adopting new standards for
Advance Mathematics programs as part of teacher preparation pro-
grams.

584-065-0100 Adopt new rule adopting new standards for Lan-
guage Arts programs as part of teacher preparation programs.

584-065-0110 Adopt new rule adopting new standards for Social
Studies programs as part of teacher preparation programs.
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584-065-0120 Adopt new rule adopting new standards for Inte-
grated Science programs as part of teacher preparation programs.
584-070-0239 Amend existing rule to adopt new standards for Ini-
tial School Psychologist programs as part of teacher preparation pro-
grams.
Copies of the above proposed administrative rules are available on
the TSPC Web Site at www.tspc.state.or.us
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Victoria Chamberlain
Address: Teacher Standards and Practices Commission, 465 Com-
mercial St. NE, Salem, OR 97301
Telephone: (503) 378-6813
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Board of Geologist Examiners
Chapter 809

Adm. Order No.: BGE 9-2004

Filed with Sec. of State: 10-19-2004

Certified to be Effective: 10-19-04

Notice Publication Date: 5-1-04, 9-1-04

Rules Amended: 809-003-0000

Subject: HB2893 of 2003 Legislation added ORS 672.525(9) to the

Board’s statute. In ORS 672.525(9), the term “public proceeding” is

used. The term “public proceeding” is now being defined in rule.
The definition of “misconduct” is being revised. Misconduct is a

violation of the Board’s Code of Professional Conduct, as well as a

violation of any state or federal statute in the practice of geology, and

assisting another to violate state or federal rules or statutes. The term

misconduct was previously defined as mismanagement, improper

behavior, violation of law or standard. By referencing in the defini-

tion of misconduct the Board’s Code of Professional Conduct, inter-

ested parties can refer to that Administrative Rule (OAR 809, Divi-

sion 20) and find many specific examples of misconduct.

Rules Coordinator: Susanna R. Knight—(503) 566-2837

809-003-0000
Definitions

The definitions of terms used in ORS 672.505 to 672.991, and the
rules of this OAR Chapter 809, are:

(1) “ASBOG”: national Association of State Boards of Geologists; an
organization of state boards that regulate the public practice of geology;
ASBOG prepares the national geology examination.

(2) “Deceit”: An attempt to portray as true or valid something that is
untrue or invalid.

(3) “Equivalent of 45 quarter hours™: 30 semester hours.

(4) “Expert Opinion”: An opinion tendered to a court, commission,
hearings officer, or other tribunal which is considered to be expert testimo-
ny by virtue of the professional experience, training, and registration and
certification of the geologist tendering the opinion.

(5) “Falsely Impersonate”: To assume without authority or with fraud-
ulent intent the identity of another person.

(6) “False or Forged Evidence”: Untrue documents purporting to be
proof, or falsely and fraudulently altered proof.

(7) “Felony”: A crime declared a felony by statute because of the pun-
ishment imposed.

(8) “Fraud”: Intentional perversion of truth in order to induce anoth-
er to part with something of value or to surrender a legal right.

(9) “Gross Negligence”: Reckless and wanton disregard for exercis-
ing care and caution.

(10) “Incompetence’: Inadequacy or unsuitability for effective action.
The Board shall consider incompetence in the practice of geology to
include, but not be limited to instances where a geologist has been adjudi-
cated mentally incompetent by the court; been engaged in conduct which
shows a lack of ability or fitness to discharge the duties and responsibilities
a geologist owes a client, employer, or the general public; or been engaged
in conduct which shows a lack of knowledge, or inability, to apply the prin-
ciples or skills of the profession.

(11) “Misconduct”:Violation of the Code of Professional Conduct
adopted by the Board, or any state or federal rule or statute in the course of
the practice of geology, or aiding or abetting any person to violate any state
or federal rule or statute in the course of the practice of geology.

(12) “Mutual Recognition”: When one state allows a geologist who is
registered in another state to perform work in that state without obtaining
local registration.

(13) “National examination”: prepared by ASBOG and comprised of
a four-hour fundamental section and a four-hour practice section.

(14) “Neglect of Duty”: Lack of attention to the performance or serv-
ices that arise from one’s position.

(15) “Negligence”: Failure by a licensee to exercise the care, skill,
and diligence demonstrated by Professional Geologists under similar cir-
cumstances in the community in which the licensee practices.

(16) “Official Transcript”: Transcript certified by the school and
received under seal.

(17) “Project”: A contractually specified scope and amount of geo-
logic work relating to a specific undertaking, such as, but not limited to, the
geologic reconnaissance of an area, a geohydrologic study of an area, or an
analysis of volcanic hazards from a volcano.

Oregon Bulletin

22

(18) “Proprietary”: Belonging to a client, employer or geologist.

(19) “Public proceeding”: as used in ORS 672.525(9) means a public
forum where members of the public are invited to comment or testify or
permitted to comment or testify.

(20) “Reciprocity”: When one state will issue a registration to a geol-
ogist because the geologist holds a registration in another state.

(21) “Reinstatement of Registration”: One-time process to bring a
lapsed registration or certification to current, valid status.

(22) “Related Geological Science”: A course of study that includes at
least 36 quarter hours, or the equivalent, in geological subjects taken in the
third or fourth year or in graduate courses.

(23) “Renewal of Registration”: Annual process to maintain the cur-
rent status of a valid registration or certification.

(24) “Third or Fourth Year”: Upper division college classes.

(25) “Threat to the Public Health, Welfare, or Property”: A threat of
geologic nature such as, but not limited to, induced or imminent instability
of a slope, exacerbation of or continuation of a high rate of erosion, flood
hazard or land subsidence, ongoing or potential contamination of under-
ground or surface waters. Also a potential threat which would be induced
by an action taken in ignorance of, or without regard to geologic conditions
such as construction of residences or other structures intended for habita-
tion in areas prone to landslides, mudflows, volcanic eruption, or earth-
quakes without proper mitigatory measures, or construction of dams or
other waterworks, bridges, powerplants or other critical facilities without
exhaustive investigation of potential geologic hazards and incorporation of
approved mitigatory measures into their design.

(26) “Year of Study”: 36 quarter hours or 24 semester hours.

Stat. Auth.: ORS 183, 192 & 672

Stats. Implemented: ORS 183.341, 183.355, 183, 192 & 672

Hist.: GE 1-1984, f. & ef. 2-1-84; GE 3-1984, f. & ef. 12-4-84; GE 4-1984, f. & ef. 12-18-
84; GE 1-1985, f. & ef. 7-1-85; BGE 2-1999, f. & cert. ef. 11-8-99; BGE 2-2002, f. & cert.
ef. 4-15-02; BGE 9-2004, f & cert. ef. 10-19-04

Adm. Order No.: BGE 10-2004

Filed with Sec. of State: 10-19-2004

Certified to be Effective: 10-19-04

Notice Publication Date: 9-1-04

Rules Adopted: 809-050-0050

Subject: This rule addition mandates that all applicants for exami-
nation and renewal of registration must provide their Social Securi-
ty Number (SSN). Both federal and state child support agencies have
statutory authority to access registrant information of state licensing
boards. Both state and federal child support agencies locate indi-
viduals by their SSN. In addition, the Oregon Department of Rev-
enue has statutory authority to obtain SSNs from licensing boards for
tax enforcement purposes.

Rules Coordinator: Susanna R. Knight—(503) 566-2837

809-050-0050
Required Application Information

(1) The Board will not issue or renew any registration or specialty cer-
tification unless an applicant provides his or her Social Security Number on
the application or renewal form. The applicant need not provide the Social
Security Number on the application for renewal if the applicant’s Social
Security Number previously has been provided to the agency and is in the
record.

(2) If an applicant has not been issued a Social Security Number by
the United States Social Security Administration, the Board will accept a
written statement from the applicant to fulfill the requirements of OAR
809-050-0040(1). The applicant may, but is not required to, submit the writ-
ten statement on a form provided by the Board. Any written statement sub-
mitted must:

(a) Be signed by the applicant;

(b) Attest to the fact that no Social Security Number has been issued
to the applicant by the United States Social Security Administration;

(c) Assert that the information provided about the Social Security
Number is true and correct; and

(d) Acknowledge that knowingly supplying false information under
this section is as crime.

(3) Applicants must provide Social Security Numbers as required by
ORS 25.785, 305.385, and 42 USC § 666(a)(13) for child support enforce-
ment purposes and Department of Revenue purposes. Failure to provide the
appropriate Social Security Number or written statement attesting to the
lack of an appropriate Social Security Number will be a basis for refusal to
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register or renew an applicant. The Board will maintain a record of the filed

Social Security Number.
Stat. Auth.: ORS 670.310 & 670.304
Stats. Implemented: ORS 25.785, 305.385 & 42 USC § 666(a)(13)
Hist.: BGE 102004, f. & certef. 10-19-04

Board of Massage Therapists
Chapter 334

Adm. Order No.: BMT 3-2004(Temp)

Filed with Sec. of State: 10-22-2004

Certified to be Effective: 10-22-04 thru 4-19-05

Notice Publication Date:

Rules Amended: 334-010-0050

Subject: To delete the requirement of continuing education

providers having to be approved by the Board of Massage Therapists.
To delete the words “Board approved” and to change how many

credits earned for volunteering at an organized event.

Rules Coordinator: Michelle Sherman—(503) 365-8657

334-010-0050
Continuing Education

(1) At the biennial renewal time, each licensee shall sign a statement
and provide proof that they have completed 25 hours of continuing educa-
tion.

(2) All continuing education must be completed within the 24 months
preceding the date renewal is due. Hours in excess of the total number
required may not be carried over for credit toward future renewals.

(3) The continuing education requirement shall not apply to a mas-
sage therapist’s first license renewal, but will apply every biennium there-
after.

(4) Each licensee must provide records of all continuing education
hours at the time of renewal in the manner prescribed below:

(a) Official abstract of research conducted;

(b) Copy of official certificate or letter of attendance at seminars,
workshops, institutes, classes;

(c) Official transcripts from a university, college, or technical school
demonstrating successful completion of a course;

(d) Official letter from a designated agent of a Board or national or
state agency or organization verifying participation as a Board member, test
item writer, or examiner;

(e) Official letter from designated agent of agency for whom students
are precepted or supervised with information stating number of students
and dates of supervision or precepting;

(f) Type, name and dates of production of media materials;

(g) Dates and hours of mentoring contact;

(h) Names, author(s), and date of publication of reading material used
for self study;

(i) Name, producer, date of telecommunication conferences or video-
taped presentations;

(j) Certificate of completion from agency or program providing self-
study credits;

(k) Name, topic, date and hours of presentation for classes, work-
shops, seminars, institutes taught by licensee.

(5) Continuing education records shall be maintained by each licens-
ee for no less than three years.

(6) Falsification of continuing education records will result in disci-
plinary action.

(7) Failure to complete continuing education hours by the time of
renewal will result in non-issuance of a license.

(8) If the Board determines that the licensee does not meet continuing
education requirements, licensee has thirty days from date of notification of
non-compliance to come into compliance. Failure to be in compliance with-
in thirty days shall result in suspension of license to practice massage.

(9) If the Board finds indications of fraud, investigative action shall
be instituted. Findings of fraud may result in loss of license.

(10) Topic Areas: Continuing education must be in areas related to the
practice of massage or bodywork including theory, research, technique or
practice. Topic areas may include, but are not limited to:

(a) Sciences related to massage or bodywork;

(b) Movement modalities related to massage or bodywork;

(c) Psychosocial sciences;

(d) Somatics;

(e) Medicinal substances (allopathic, herbal, homeopathic, naturo-
pathic);
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(f) Devices related to massage or bodywork practice;

(g) Communication principles & techniques including group, inter-
personal, and documentary;

(h) Ethics;

(i) Health care contexts related to massage or bodywork such as busi-
ness practices, insurance, standards, politics;

(j) Specialized forms or modalities of massage and bodywork;

(k) Communicable disease principles and prevention;

(1) Sanitation practices related to massage or bodywork practice;

(m) Regulatory and legal requirements related to massage or body-
work;

(n) Theories of massage & bodywork paradigms, principles & prac-
tice; and

(o) Interventions and techniques;

(11) Categories. The required 25 hours of continuing education per
biennium shall be selected from one of the following categories however,
12 of the continuing education hours must be in activities that involve
attendance at organized events involving other massage and bodywork
practitioners unless otherwise specified in the rules. The Board accepts any
CE class that is approved by a national credentialing program and any class
presented by a school that has Oregon Department of Education approval.

(a) Attendance at an accredited university, college or technical course
— may claim 3 hours per credit hour earned;

(b) Attendance at seminars, workshops, or institutes — may claim 1
hour per direct hour of contact up to a total of 25 hours for the biennium;

(c) Attendance at telecommunication presentations of educational
courses, seminars, workshops — may claim 1 hour per direct hour up to a
total of 12 hours for the biennium;

(d) Completion of a self-study course — may claim one hour of cred-
it per unit.

(e) Attendance at educational sessions at state and national confer-
ences related to massage or bodywork — may claim 1 hour per hour of
attendance (up to 25 hours);

(f) Professional presentation (as presenter) for a class, seminar, or
workshop — may claim two hours of credit for every hour of actual pres-
entation up to 25 hours of credit. No additional hours may be claimed for
subsequent presentation.

(g) Author or co-author of a publication related to massage or body-
work may claim 25 hours of credit one time only per publication.

(h) Research related to massage or bodywork as a principal investi-
gator or co-investigator or as an associate investigator in an established
research project — may claim:

(A) 25 hours of credit if principal or co-investigator;

(B) 12 hours of credit if associate investigator;

(i) Participation as an item writer for a state or national licensing or
certifying examination — may claim up to 12 hours of credit;

(j) Supervision of massage or mentoring of massage or bodywork stu-
dents in a formal program of study-may claim 2 hours of credit for each stu-
dent supervised during the course up to a total of 12 hours of credit

(k) Participation as an examiner for a state or national practical exam-
ination for licensure or certification — may claim 6 hours of credit for
every year up to 12 hours of credit for the biennium;

(1) Serving as a Board member on a state licensing board for massage
or bodywork or on a state or national professional organization for massage
or bodywork — may claim 6 hours of credit for every year served up to a
total of 12 hours of credit for the biennium.

(m) Serving as a Committee member for the Oregon Board — may
claim 6 hours of credit for every year served up to a total of 12 hours of
credit for the biennium;

(n) Volunteer work at an organized event — may claim 4 hours of
credit for the biennium; and,

(o) Attendance at a CPR class — may claim 4 hours of CE per bien-
nium.

Stat Auth: ORS 687.081, 687.121 & 687.122

Stats. Implemented: ORS 687.011, 687.051, 687.057, 687.061, 687.081, 687.086 & 687.121

Hist.: BMT 1-1998(Temp), f. & cert. ef. 2-3-98 thru 7-31-98; BMT 2-1998, f. & cert. ef. 7-

22-98; BMT 1-2003, f. & cert. ef. 1-24-03; BMT 1-2004, f. & cert. ef. 2-23-04; BMT 2-

2004(Temp), f. & cert. ef. 3-16-04 thru 9-7-04; Administrative Correction 9-28-04; BMT 3-

2004(Temp), f.& cert. ef. 10-22-04 thru 4-19-05

Adm. Order No.: BMT 4-2004
Filed with Sec. of State: 10-22-2004
Certified to be Effective: 1-1-05
Notice Publication Date: 7-1-04
Rules Amended: 334-010-0033
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Subject: Increase fee structure to accommodate expense demands.
Rules Coordinator: Michelle Sherman—(503) 365-8657

334-010-0033
Fees

Licensure fees will not be refunded.

(1) The fee for a massage therapist license and renewal license is —
$100.

(2) The fee for inactive license is — $50.

(3) The fee for the practical examination and retake is — $150.

(4) Application fee — $50.

(5) Examination fee will be refunded only when the applicant is
unqualified by Oregon statues and no inquiry or investigation is initiated.

(6) A $25 fee will be charged per week, to a maximum of $250, for
any late license renewal.

(7) The temporary license fee is — $25.

(8) The fee for mailing list is — $100.

(9) The fee for license reprint is — $5.

(10) The fee for license verification is — $5.

Stat. Auth.: ORS 183, ORS 687.121 & SB 1127

Stats. Implemented: ORS 687.011, 687.051, 687.057, 687.061, 687.081, 687.086 & 687.121
Hist.: MTB 1-1986, f. & ef. 1-29-86; MTB 1-1989(Temp), f. & cert. ef. 7-27-89; MTB 1-
1990, f. & cert. ef. 4-20-90; MTB 1-1992, f. & cert. ef. 7-28-92 (and corrected 8-6-92); BMT
2-1998, f. & cert. ef. 7-22-98; BMT 1-2000, f. & cert. ef. 1-12-00; BMT 2-2002, f. & cert.
ef. 5-8-02; BMT 1-2003, f. & cert. ef. 1-24-03; BMT 4-2004, f. 10-22-04, cert. ef. 1-1-05

Board of Medical Examiners
Chapter 847

Adm. Order No.: BME 18-2004

Filed with Sec. of State: 10-20-2004

Certified to be Effective: 10-20-04

Notice Publication Date: 8-1-04

Rules Amended: 847-012-0000

Subject: The adopted administrative rules specify that a request for
medical records shall be complied with within a reasonable period
of time not to exceed thirty (30) days from the receipt of the request.
Rules Coordinator: Diana M. Dolstra—(503) 229-5873, ext. 223

847-012-0000
Patient’s Access to Physician Medical Records

(1) Licensees of the Board of Medical Examiners shall make protect-
ed health information in the medical record available to the patient or the
patient’s authorized representative upon the patient’s request, to inspect and
obtain a copy of protected health information about the individual, except
as provided by law and this rule. The patient may request all or part of the
record. A summary may substitute for the actual record only if the patient
agrees to the substitution. Board licensees are encouraged to use the writ-
ten authorization form provided by ORS 192.522.

(2) For the purpose of this rule, “health information in the medical
record” means any oral or written information in any form or medium that
is created or received and relates to:

(a) The past, present, or future physical or mental health of the patient.

(b) The provision of health care to the patient.

(c) The past, present, or future payment for the provision of healthcare
to the patient.

(3) Upon request, the entire health information record in the posses-
sion of the Board licensee will be provided to the patient. This includes
records from other healthcare providers. Information which may be with-
held includes:

(a) Information which was obtained from someone other than a
healthcare provider under a promise of confidentiality and access to the
information would likely reveal the source of the information.

(b) Psychotherapy notes.

(c) Information compiled in reasonable anticipation of, or for use in,
a civil, criminal, or administrative action or proceeding; and

(d) Other reasons specified by federal regulation.

(4) A reasonable cost may be imposed for the costs incurred in com-
plying with the patient’s request for health information. These costs may
include:

(a) No more than $25 for copying 10 or fewer pages of written mate-
rial and no more than 25 cents per page for each additional page.

(b) Postage costs to mail copies of the requested records.

(c) Actual costs of preparing an explanation or summary of the health
information, if such information is requested by the patient
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(d) Actual costs of reproducing films, x-rays, or other reports main-
tained in a non written form. However, a patient may not be denied copies
of the patient’s medical records because of inability to pay.

(5) Requests for medical records shall be complied with within a rea-
sonable amount of time not to exceed thirty (30) days from the receipt of
the request.

(6) Violation of this rule may be cause for disciplinary action under

ORS 677.190.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 192.518, 192.519
Hist.: ME 7-1988, f. & cert. ef. 4-20-88; BME 1-2004, f. & cert. ef. 1-27-04; BME 18-2004,
f. & cert. ef. 10-20-04

ecccccccoe

Adm. Order No.: BME 19-2004

Filed with Sec. of State: 10-20-2004

Certified to be Effective: 10-20-04

Notice Publication Date: 8-1-04

Rules Amended: 847-070-0033

Subject: The adopted administrative rules allow visiting acupunc-
turists to demonstrate needling at seminars, workshops and confer-
ences sponsored by a school or program within a school of acupunc-
ture or oriental medicine or Board approved professional
acupuncture organizations, with an Oregon licensed acupuncturist in
attendance.

Rules Coordinator: Diana M. Dolstra—(503) 229-5873, ext. 223

847-070-0033
Visiting Acupuncturist Requirements

(1) The Board of Medical Examiners may grant approval for a visit-
ing acupuncturist to demonstrate acupuncture needling as part of a seminar,
conference, or workshop sponsored by an Oregon school or an Oregon
school’s program of acupuncture or oriental medicine, or professional
organization of acupuncture, or any seminar, conference, or workshop
approved by the National Certification Commission for Acupuncture and
Oriental Medicine (NCCAOM) to provide continuing education training
for a period up to ten days no more than three times a year. The visiting
acupuncturist who requests additional time beyond the ten days, or submits
more than three requests in a year, must apply for and obtain a license to
practice in the state of Oregon. An Oregon licensed acupuncturist must be
in attendance at the seminar, conference or workshop.

(2) Prior to being granted approval, the following information must be
submitted to the Board of Medical Examiners:

(a) A letter from the school or program of acupuncture or oriental
medicine, or organization which will have an out-of-state acupuncturist
demonstrate needling as part of a seminar, conference, or workshop with
the following information:

(A) Dates of the seminar, conference, or workshop in which the visit-
ing acupuncturist will be demonstrating acupuncture needling;

(B) Description of the seminar, conference or workshop;

(C) Name of the responsible Oregon acupuncturist, licensed under
ORS 677, actively registered and in good standing with the Board, who will
be in attendance and responsible for the conduct of the visiting acupunc-
turist at the seminar, conference or workshop.

(D) A curriculum vitae for the visiting acupuncturist; and

(b) If the visiting acupuncturist is licensed, certified or registered to
practice as an acupuncturist in the state in which the acupuncturist is prac-
ticing, the visiting acupuncturist must provide documentation that their
license, certificate, or registration is active and in good standing.

(3) The request for approval to practice in the state of Oregon as a vis-
iting acupuncturist must be received at least two weeks prior to the begin-

ning date of such practice.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.265(1) & (2)
Hist.: BME 9-2004, f. & cert. ef. 4-22-04; BME 19-2004, f. & cert. ef. 10-20-04

Adm. Order No.: BME 20-2004

Filed with Sec. of State: 10-20-2004

Certified to be Effective: 10-20-04

Notice Publication Date: 8-1-04

Rules Amended: 847-080-0017

Subject: The adopted administrative rules require an applicant to
request an official grade certification of the National Board of Podi-
atric Medical Examiners’ (NBPME) Examination Part III be sub-
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mitted directly to the Board from the Federation of Podiatric Med-
ical Boards.
Rules Coordinator: Diana M. Dolstra—(503) 229-5873, ext. 223

847-080-0017
Letters and Official Grade Certifications to Be Submitted for
Licensure

The applicant must request official letters directly from:

(1) The Dean of the School of Podiatry: This letter is required in addi-
tion to the certification on the application form. A copy of the Dean’s Letter
of Recommendation which shall include a statement concerning the appli-
cant’s moral and ethical character and overall performance as a podiatric
student.

(2) The Director of Podiatric Education, Chairman or other official of
the residency hospital in U.S. and foreign countries: A currently dated orig-
inal letter (a copy is not acceptable), sent directly from the hospitals in
which any post-graduate training was served, which shall include an eval-
uation of overall performance and specific beginning and ending dates of
training.

(3) The Director or other official for practice and employment in hos-
pitals, clinics, etc. in the U.S. and foreign countries: A currently dated orig-
inal letter (a copy is not acceptable), sent directly from the hospital/clinic
which shall include an evaluation of overall performance and specific
beginning and ending dates of practice and employment.

(4) The Executive Secretary of all State Boards in the United States
where the applicant has ever been licensed; regardless of status, i.e., cur-
rent, lapsed, never practiced there: The currently dated original letter (a
copy is not acceptable), sent directly from the boards, shall show license
number, date issued and status.

(5) Official National Board Certification: An official grade certifica-
tion of the National Board of Podiatric Medical Examiners (NBPME)
examination Part I and II is required directly from the National Board of
Podiatry Examiners. An official grade certification of the NBPME exami-
nation Part III is required directly from the Federation of Podiatric Medical

Boards.
Stat. Auth.: ORS 183 & 677
Stats. Implemented: ORS 677.825
Hist.: ME 4-1982, f. & ef. 4-23-82; ME 6-1986, f. & ef. 4-23-86; ME 17-1987, f. & ef. 8-3-
87; BME 20-2004, f. & cert. ef. 10-20-04

Adm. Order No.: BME 21-2004(Temp)

Filed with Sec. of State: 11-15-2004

Certified to be Effective: 11-15-04 thru 4-15-05

Notice Publication Date:

Rules Amended: 847-035-0030

Rules Suspended: 847-035-0030(T)

Subject: The adopted rules allows EMT-Basics, in the event of a
release of chemical agents, to administer atropine sulfate and prali-
doxime chloride from a pre-loaded auto-injector device if they are
given a direct order by their supervising physician, or they are under
the direction of an EMT-Paramedic who is on the scene.

Rules Coordinator: Diana M. Dolstra—(503) 229-5873, ext. 223

847-035-0030
Scope of Practice

(1) The Board of Medical Examiners has established a scope of prac-
tice for emergency and nonemergency care for First Responders and EMTs.
First Responders and EMTs may provide emergency and nonemergency
care in the course of providing prehospital care as an incident of the oper-
ation of ambulance and as incidents of other public or private safety duties,
but is not limited to “emergency care” as defined in OAR 847-035-0001(5).

(2) The scope of practice for First Responders and EMTs is not
intended as statewide standing orders or protocols. The scope of practice is
the maximum functions which may be assigned to a First Responder or
EMT by a Board-approved supervising physician.

(3) Supervising physicians may not assign functions exceeding the
scope of practice; however, they may limit the functions within the scope
at their discretion.

(4) Standing orders for an individual EMT may be requested by the
Board or Section and shall be furnished upon request.

(5) No EMT may function without assigned standing orders issued by
Board-approved supervising physician.

(6) An Oregon-certified First Responder or EMT, acting through
standing orders, shall respect the patient’s wishes including life-sustaining
treatments. Physician supervised First Responders and EMTs shall request
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and honor life-sustaining treatment orders executed by a physician or a
nurse practitioner, if available. A patient with life-sustaining treatment
orders always requires respect, comfort and hygienic care.

(7) The scope of practice for emergency and nonemergency care
established by the Board for First Responders is intended as authorization
for performance of procedures by First Responders without direction from
a Board-approved supervising physician, except as limited by subsection
(2) of this rule. A First Responder may perform the following emergency
care procedures without having signed standing orders from a supervising
physician:

(a) Conduct primary and secondary patient examinations;

(b) Take and record vital signs;

(c) Utilize noninvasive diagnostic devices in accordance with manu-
facturer’s recommendation;

(d) Open and maintain an airway by positioning the patient’s head;

(e) Provide external cardiopulmonary resuscitation and obstructed
airway care for infants, children, and adults;

(f) Provide care for soft tissue injuries;

(g) Provide care for suspected fractures;

(h) Assist with prehospital childbirth; and

(i) Complete a clear and accurate prehospital emergency care report
form on all patient contacts and provide a copy of that report to the senior
EMT with the transporting ambulance.

(8) A First Responder may perform the following procedures only
when the First Responder is providing emergency care as part of an agency
which has a Board-approved supervising physician who has issued written
standing orders to that First Responder authorizing the following:

(a) Administration of medical oxygen;

(b) Open and maintain an airway through the use of an oropharyngeal
and nasopharyngeal airway and pharyngeal suctioning devices;

(c) Operate a bag mask ventilation device with reservoir;

(d) Provision of care for suspected medical emergencies, including
administering liquid oral glucose for hypoglycemia; and

(e) Perform cardiac defibrillation with an automatic or semi-automat-
ic defibrillator, only when the First Responder:

(A) Has successfully completed a Section- approved course of
instruction in the use of the automatic or semi-automatic defibrillator; and

(B) Complies with the periodic requalification requirements for auto-
matic or semi-automatic defibrillator as established by the Section.

(9) An Oregon-certified EMT-Basic may perform emergency and
nonemergency procedures. Emergency care procedures shall be limited to
the following basic life support procedures:

(a) Perform all procedures that an Oregon-certified First Responder
can perform;

(b) Ventilate with a non-invasive positive pressure delivery device;

(c) Insert a dual lumen airway device in the practice of airway main-
tenance;

(d) Provide external cardiopulmonary resuscitation and obstructed
airway care for infants, children, and adults;

(e) Provide care for suspected shock, including the use of the pneu-
matic anti-shock garment;

(f) Provide care for suspected medical emergencies, including:

(A) Obtaining a peripheral blood specimen for blood glucose moni-
toring, obtained via fingerstick, heelstick, or earlobe puncture;

(B) Administer epinephrine by subcutaneous or automatic injection
device for anaphylactic shock;

(C) Administer activated charcoal for poisonings, following local
written standing orders; and

(D) Administer aspirin for suspected myocardial infarction.

(g) Perform cardiac defibrillation with an automatic or semi-automat-
ic defibrillator;

(h) Transport stable patients with saline locks, heparin locks, foley
catheters, or in-dwelling vascular devices;

(i) Perform other emergency tasks as requested if under the direct
visual supervision of a physician and then only under the order of that
physician;

(j) Complete a clear and accurate prehospital emergency care report
form on all patient contacts;

(k) Assist a patient with administration of sublingual nitroglycerine
tablets or spray and with metered dose inhalers that have been previously
prescribed by that patient’s personal physician and that are in the posses-
sion of the patient at the time the EMT-Basic is summoned to assist that
patient; and

(1) In the event of a release of military chemical warfare agents from
the Umatilla Army Depot, the EMT-Basic who is a member or employee of
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an EMS agency serving the DOD-designated Immediate Response Zone
who has completed a Section-approved training program may administer
atropine sulfate and pralidoxime chloride from a Section-approved pre-
loaded auto-injector device, and perform endotracheal or pharyngoe-
sophageal intubation, using protocols promulgated by the Section and
adopted by the supervising physician. 100% of EMT-Basic actions taken
pursuant to this section shall be reported to the Section via a copy of the
prehospital emergency care report and shall be reviewed for appropriate-
ness by Section staff and the Subcommittee on EMT Certification,
Education and Discipline.

(m) In the event of a release of chemical agents the EMT-Basic, who
has completed Section-approved training, may administer atropine sulfate
and pralidoxime chloride, using protocols approved by the Section and
adopted by the supervising physician, if:

(A) The supervising physician provides the EMT-Basic with a direct,
verbal order through radio or telephone contact, or

(B) The EMT-Basic is under the direction of an EMT-Paramedic who
is on the scene.

(10) An Oregon-certified EMT-Intermediate may perform emergency
and nonemergency care procedures. The emergency care procedures shall
be limited to the following:

(a) Perform all procedures that an Oregon-certified EMT-Basic can
perform;

(b) Initiate and maintain peripheral intravenous (I.V.) lines;

(c) Initiate and maintain an intraosseous infusion;

(d) Initiate saline or similar locks when specifically authorized by the
physician;

(e) Infuse any physiologic isotonic crystalloid solution;

(f) Draw peripheral blood specimens;

(g) Initiate or administer the following medications:

(A) Epinephrine 1:10,000;

(B) Atropine sulfate;

(C) Lidocaine bolus for ventricular fibrillation, post ventricular fibril-
lation/ventricular tachycardia cardiac arrest, ventricular tachycardia, or
wide complex tachycardia;

(D) Naxolone hydrochloride;

(E) Hypertonic glucose;

(F) Nitroglycerine for chest pain;

(G) Beta-2-specific nebulized bronchodilators;

(H) Morphine for pain management;

(h) Insert a dual lumen airway or laryngeal mask airway (LMA)
device in the practice of airway maintenance;

(i) Insert an orogastric tube;

(j) Maintain during transport any intravenous medication infusions or
other procedures which were initiated in a medical facility, and if clear and
understandable written and verbal instructions for

such maintenance have been provided by the personnel at the sending
medical facility.

(k) Perform cardiac defibrillation with a manual defibrillator if the
EMT-Intermediate has satisfactorily completed a Section-approved training
course in manual defibrillation, including written and practical examina-
tions and the EMT-Intermediate is, at the time of performing manual defib-
rillation, in the service of an agency which has been granted an “EMT-
Intermediate Manual Defibrillation Waiver” by the Section.

(11) An Oregon-certified EMT-Paramedic may perform emergency
and nonemergency care procedures. The emergency care procedures shall
be limited to:

(a) Perform all procedures that an Oregon-certified EMT-Intermediate
can perform;

(b) Initiate the following airway management techniques:

(A) Endotracheal intubation;

(B) Tracheal suctioning techniques;

(C) Needle cricothyrotomy; and

(D) Transtracheal jet insufflation which may be used when no other
mechanism is available for establishing an airway.

(c) Initiate a nasogastric tube;

(d) Initiate electrocardiographic monitoring and interpret presenting
rhythm;

(e) Provide advanced life support in the resuscitation of patients in
cardiac arrest;

(f) Perform emergency cardioversion in the compromised patient;

(g) Attempt external transcutaneous pacing of bradycardia that is
causing hemodynamic compromise;

(h) Initiate needle thoracentesis for tension pneumothorax in a pre-
hospital setting;
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(i) Initiate placement of a femoral intravenous line when a peripheral
line cannot be placed;

(j) Initiate placement of a urinary catheter for trauma patients in a pre-
hospital setting who have received diuretics and where the transport time is
greater than thirty minutes; and

(k) Initiate or administer any medications or blood products under
specific written protocols authorized by the supervising physician, or direct
orders from a licensed physician.

(12) The Board has delegated to the Section the following responsi-
bilities for ensuring that these

rules are adhered to:

(a) Designing the supervising physician and agent application;

(b) Approving a supervising physician or agent; and

(c) Investigating and disciplining any EMT or First Responder who
violates their scope of practice.

(d) The Section shall provide copies of any supervising physician or
agent applications and any

EMT or First Responder disciplinary action reports to the Board upon
their request.

(13) The Section shall immediately notify the Board when questions
arise regarding the qualifications or responsibilities of the supervising

physician or agent of the supervising physician.
Stat. Auth.: ORS 682.245
Stats. Implemented: ORS 682.245
Hist.: ME 2-1983, f. & ef. 7-21-83; ME 3-1984, f. & ef. 1-20-84; ME 12-1984, f. & ef. 8-2-
84; ME 7-1985, f. & ef. 8-5-85; ME 12-1987, f. & ef. 4-28-87; ME 27-1987(Temp), f. & ef.
11-5-87; ME 5-1988, f. & cert. ef. 1-29-88; ME 12-1988, f. & cert. ef. 8-5-88; ME 15-1988,
f. & cert. ef. 10-20-88; ME 2-1989, f. & cert. ef. 1-25-89; ME 15-1989, f. & cert. ef. 9-5-89,
& corrected 9-22-89; ME 6-1991, f. & cert. ef. 7-24-91; ME 10-1993, f. & cert. ef. 7-27-93;
ME 3-1995, f. & cert. ef. 2-1-95; ME 1-1996, f. & cert. ef. 2-15-96; ME 3-1996, f. & cert.
ef. 7-25-96; BME 6-1998, f. & cert. ef. 4-27-98; BME 13-1998(Temp), f. & cert. ef. 8-6-98
thru 2-2-99; BME 14-1998, f. & cert. ef. 10-26-98; BME 16-1998, f. & cert. ef. 11-24-98;
BME 13-1999, f. & cert. ef. 7-23-99; BME 14-2000, f. & cert. ef. 10-30-00; BME 11-2001,
f. & cert. ef. 10-30-01; BME 9-2002, f. & cert. ef. 7-17-02; BME 10-2002, f. & cert. ef. 7-
22-02; BME 1-2003, f. & cert. ef. 1-27-03; BME 12-2003, f. & cert. ef. 7-15-03; BME 4-
2004, f. & cert. ef. 1-27-04; BME 11-2004(Temp), f. & cert. ef. 4-22-04 thru 10-15-04; BME
12-2004(Temp), f. & cert. ef. 6-11-04 thru 12-8-04; BME 21-2004(Temp), f. & cert. ef. 11-
15-04 thru 4-15-05

Board of Nursing
Chapter 851

Adm. Order No.: BN 13-2004

Filed with Sec. of State: 10-26-2004

Certified to be Effective: 10-26-04

Notice Publication Date: 8-1-04

Rules Amended: 851-001-0005

Subject: This proposed amendment is simply housekeeping in nature
in that it updates the administrative rule to be congruent with the lat-
est version of the Model Rules of Procedure of the Attorney Gener-
al dated January 15, 2004.

Rules Coordinator: KC Cotton—(503) 731-4754

851-001-0005
Model Rules of Procedure

(1) The Model Rules of Procedure of the Attorney General under the
Administrative Procedures Act in effect on January 15, 2004, and all
amendments thereto are hereby adopted by reference as the rules of the
State Board of Nursing. These rules shall be controlling except as otherwise
required by statute or rule.

(2) Nothing in these rules shall be deemed to deny a person, an appli-
cant, licensee or certified nursing assistant an opportunity to request an
appearance before the Board or its Executive Director or designated Board
staff for an informal conference to discuss any matter administered by the
Board. The Board shall notify the person, applicant, licensee or certified
nursing assistant of the time and place of the informal conference. The
Board or its Executive Director or designated Board staff may also sched-
ule an informal conference and notify the person.

(3) A request for an appearance before the Board to discuss an issue
with the Board or a request to have an item placed on the Board’s meeting
agenda shall be made at least six weeks prior to the Board meeting. The
request shall include all supporting documents the requestor wishes the
Board to review. Items shall be placed on the Boards agenda as time is
available, at the discretion of the Board President.

(4) Designated Board staff may require that an investigative interview
be tape-recorded. To make this decision, the following factors will be con-
sidered:

(a) The seriousness of the complaint;
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(b) The licensee or applicant’s previous cooperation with the Board;

(c) The risk of harm to the public;

(d) Whether licensee or applicant is represented by an attorney;

(e) The availability of a second staff member to record the interview
in writing;

(f) The likelihood that the case will result in a contested case hearing.

(5) An order requiring discovery will be limited to a list of witnesses
to be called by the parties in their case in chief and the documents that the
parties intend to introduce as exhibits at the contested case hearing during
the presentation of their case in chief.

(6) Contested case hearings are closed to members of the public who

are not parties or representatives of the parties in the proceedings.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or Board of Nursing.]
Stat. Auth.: ORS 678.150
Stats. Implemented: ORS 183.341 & 678.150
Hist.: Renumbered from 851-040-0005, 4-1-76; NER 17, f 6 16-72, ef. 7-1-72; NER 18, f 3-
18-74, ef 4-11-74; NER 31, f & ef. 3-30-76; NER 20-1980, f. & ef 6-24-80; NER 1-1982,
& ef. 1-29-82; NER 2-1983, f & ef 10-4-83; NER 3-1986, f & ef 6-6-86; NB 3-1988, f &
cert. ef 7-5-88; NB 11-1990, f & cert. ef 11-6-90; BN 4, f. & cert. ef. 4-24-00; BN 10-2002,
f. & cert. ef. 4-25-02; BN 9-2004, f. & cert. ef. 5-4-04; BN 13-2004, f. & cert. ef. 10-26-04

Adm. Order No.: BN 14-2004

Filed with Sec. of State: 10-26-2004

Certified to be Effective: 10-26-04

Notice Publication Date: 8-1-04

Rules Amended: 851-002-0040, 851-002-0050

Subject: These rules cover the Nursing Assistant Schedule of Fees.
These amendments establish a registration fee for a new level of cer-
tified nursing assistants. In addition, a housekeeping correction was
made.

Rules Coordinator: KC Cotton—(503) 731-4754

851-002-0040
Nursing Assistant Schedule of Fees
(1) Certification by Examination — $106.
(2) Certification by Endorsement — $40.
(3) Reexamination — Manual Skills — $45.
(4) Reexamination — Written — $25.
(5) Oral Administration of Written Examination — $35.
(6) Written Verification of Certification — $10.
(7) Duplicate Certificate — $10.
(8) CNA Certificate Renewal — $40.
(9) CNA Reactivation Fee — $5.
(10) CNA Certification for RN or LPN — $40.
(11) CNA Certification for Student Nurses — $40.
(12) Initial Approval CNA Training Program — $100.
(13) Approval of Revised CNA Training Program — $75.
(14) Reapproval of CNA Training Program — $50.
(15) CNA Primary Instructor Approval — $10.
(16) Initial Approval of CNA Program Director — $25.

(17) CNA 2 Registration (each category) — $5.

Stat. Auth.: ORS 678.150, 678.410

Stats. Implemented: ORS 678.410

Hist.: NB 9-1989(Temp), f. & cert. ef. 11-24-89; NB 5-1990, f. & cert. ef. 5-7-90; NB 7-
1990(Temp), f. & cert. ef. 7-11-90; NB 9-1990, f. & cert. ef. 10-9-90; NB 5-1991(Temp), f.
& cert. ef. 10-15-91; NB 3-1992, f. & cert. ef. 2-13-92; NB 12-1992, f. 12-15-92, cert. ef. 1-
1-93; NB 2-1993, f. 2-8-93, cert. ef. 2-16-93; NB 15-1993, f. 12-27-93, cert. ef. 6-1-94; NB
9-1997, f. 7-22-97, cert. ef. 9-1-97; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from
851-060-0300; BN 7-1999, f. 8-10-99, cert. ef. 11-1-99; BN 10-1999, f. & cert. ef. 12-1-99;
BN 6-2003, f. & cert. ef. 7-7-03; BN 7-2004, f. & cert. ef. 2-26-04; BN 14-2004, f. & cert.
ef. 10-26-04

851-002-0050
CMA Schedule of Fees
(1) Medication Administration Certification by Examination $73
(2) CMA Certification for RN or LPN — $20.
(3) CMA Certificate Renewal — $15.
(4) CMA Primary Instructor Approval — $10.
(5) Initial Approval of CMA Program Director — $25.
(6) Initial Approval of CMA Training Program — $100.
(7) Approval of Revised CMA Training Program — $75.

(8) Reapproval of CMA Training Program — $50.

Stat. Auth.: ORS 678.150, 678.410

Stats. Implemented: ORS 678.410

Hist.: NB 9-1989(Temp), f. & cert. ef. 11-24-89; NB 5-1990, f. & cert. ef. 5-7-90; NB 7-
1990(Temp), f. & cert. ef. 7-11-90; NB 9-1990, f. & cert. ef. 10-9-90; NB 5-1991(Temp), f.
& cert. ef. 10-15-91; NB 3-1992, f. & cert. ef. 2-13-92; NB 12-1992, f. 12-15-92, cert. ef. 1-
1-93; NB 2-1993, f. 2-8-93, cert. ef. 2-16-93; NB 15-1993, f. 12-27-93, cert. ef. 6-1-94; NB
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9-1997, f. 7-22-97, cert. ef. 9-1-97; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from
851-060-0300; BN 10-1999, f. & cert.ef. 12-1-99; BN 14-2004, f. & cert. ef. 10-26-04

Adm. Order No.: BN 15-2004

Filed with Sec. of State: 10-26-2004

Certified to be Effective: 10-26-04

Notice Publication Date: 8-1-04

Rules Amended: 851-050-0131

Subject: The Board is authorized by ORS 678.385 to determine by
rule and revise periodically the drugs and medicines to be included
in the formulary that may be prescribed by a nurse practitioner act-
ing under ORS 678.375, including controlled substances listed in
Schedules I, III, III N, IV and V. The amendments add the June, July
and August 2004 updates to Drug Facts and Comparisons to the for-
mulary.

Rules Coordinator: KC Cotton—(503) 731-4754

851-050-0131
Formulary for Nurse Practitioners with Prescriptive Authority

(1) The following definitions apply for the purpose of these rules:

(a) “Appliance or device” means an instrument, apparatus, imple-
ment, machine, contrivance, implant, in vitro reagent or other similar or
related article, including any component part or accessory, which is
required under federal or state law to be prescribed by a practitioner and
dispensed by a pharmacist.

(b) “Formulary” means a specific list of drugs determined by the
Board. The formulary for nurse practitioners with prescriptive authority
shall be all the drugs in the Drug Facts and Comparisons dated August 2004
with the exception of certain drugs and drug groups, which are listed below.

(c) “Board” means the Oregon State Board of Nursing.

(2) The Board as authorized by ORS 678.385 (1993), shall determine
the drugs which nurse practitioners may prescribe, shall periodically revise
the formulary by rulemaking hearing at each regular Board meeting and
shall transmit the list of those drugs which are exceptions to the formulary,
and which nurse practitioners may not prescribe, to nurse practitioners with
prescriptive authority and other interested parties.

(3) The formulary is constructed based on the following premises:

(a) Nurse practitioners may provide care for specialized client popu-
lations within each nurse practitioner category/scope of practice;

(b) Nurse practitioner prescribing is limited by the nurse practitioner’s
scope of practice and knowledge base within that scope of practice;

(c) Nurse practitioners may prescribe the drugs appropriate for
patients within their scope of practice as defined by OAR 851-050-0005;

(d) Nurse practitioners may prescribe drugs for conditions the nurse
practitioner does not routinely treat within the scope of their practice pro-
vided there is ongoing consultation/ collaboration with another health care
provider who has the authority and experience to prescribe the drug(s);

(e) Nurse practitioners shall be held strictly accountable for their pre-
scribing decisions;

(f) All drugs on the formulary shall have Food and Drug
Administration (FDA) approval.

(4) Nurse practitioners with prescriptive authority are authorized to
prescribe:

(a) All over the counter drugs;

(b) Appliances and devices.

(5) Nurse practitioners are authorized to prescribe the following drugs
as listed in Drug Facts and Comparisons dated August 2004:

(a) Nutrients and Nutritional Agents — all drugs;

(b) Hematological Agents — all drugs except Drotrecogin Alfa
(Xigris); and Treprostinil Sodium (Romodulin).

(c) Endocrine and Metabolic Agents — all drugs except:

(A)I131;

(B) Gallium Nitrate; and

(C) Mifepristone (Mifeprex); and

(D) Abarelix (Plenaxis).

(d) Cardiovasculars — all drugs except:

(A) Cardioplegic Solution;

(B) Fenoldopam Mesylate (Corlopam);

(C) Dofetilide (Tikosyn); and

(D) Bosentan (Tracleer).

(e) Renal and Genitourinary Agents — all drugs;

(f) Respiratory Agents — all drugs;

(g) Central Nervous System Agents:

(A) Class II Controlled Substances — Only the following drugs:
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(i) Tincture of opium;

(ii) Codeine;

(iii) Hydromorphone;

(iv) Morphine;

(v) Oxycodone, Oxymorphone;

(vi) Topical Cocaine Extracts and Compounds;

(vii) Fentanyl;

(viii) Meperidine;

(ix) Amphetamines;

(x) Methylphenidates;

(xi) Pentobarbital;

(xii) Secobarbital;

(xiii) Methadone Hydrochloride (in accordance with OAR 851-045-
0015(2)(n) and 851-050-0170); and

(xiv) Levorphanol.

(B) General Anesthetic Agents — no drugs which are general anes-
thetic barbiturates, volatile liquids or gases, with the exception of nitrous
oxide; and

(C) Chymopapain is excluded.

(h) Gastrointestinal Agents — all drugs except: Monooctanoin;

(i) Anti-infectives, Systemic — all drugs;

(j) Biological and Immunologic Agents — all drugs except
Basiliximab (Simulect);

(k) Dermatological Agents — all drugs except Psoralens;

(1) Ophthalmic and Otic Agents — all drugs except:

(A) Punctal plugs;

(B) Collagen Implants;

(C) Indocyanine Green;

(D) Hydroxypropal (Methyl) Cellulose;

(E) Polydimethylsiloxane;

(F) Fomivirsen Sodium (Vitravene);

(G) Verteporfin;

(H) Levobetaxolol HCL (Betaxon);

(I) Travoprost (Travatan);

(J) Bimatoprost (Lumigan); and

(K) Unoprostone Isopropyl (Rescula).

(m) Antineoplastic Agents - all drugs except:

(A) NCI Investigational Agents;

(B) Samarium Sm53;

(C) Denileukin Diftitox (Ontak);

(D) BCG, Intravesical (Pacis);

(E) Arsenic Trioxide (Trisenox);

(F) Ibritumomab Tiuxetan (Zevalin);

(G) Tositumomab and Iodine 131 I-Tositumomab (Bexxar); and

(H) Sclerosol.

(n) Diagnostic Aids:

(A) All drugs except Arbutamine (GenESA);

(B) Thyrotropin Alfa (Thyrogen);

(C) Miscellaneous Radiopaque agents — no drugs from this category
except:

(i) Iopamidol;

(ii) Iohexol; and

(iii) Ioxilan (Oxilan).

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 678.375 & 678.385

Stats. Implemented: ORS 678.385

Hist.: NB 11-1993(Temp), f. 10-26-93, cert. ef. 11-4-93; NB 2-1994, f. & cert. ef. 4-15-94;

NB 7-1994, f. & cert. ef. 9-28-94; NB 3-1995, f. & cert. ef. 4-12-95; NB 6-1995(Temp), f. &

cert. ef. 6-15-95; NB 8-1995, f. & cert. ef. 6-29-95; NB 11-1995, f. & cert. ef. 10-9-95; NB

1-1996, f. & cert. ef. 2-29-96; NB 3-1996, . & cert. ef. 6-11-96; NB 8-1996, f. & cert. ef. 10-

30-96; NB 10-1996, f. & cett. ef. 12-2-96; NB 5-1997, f. & cert. ef. 3-6-97; NB 7-1997, f. &

cert. ef. 5-13-97; NB 8-1997, f. & cert. ef. 7-1-97; NB 13-1997, f. & cert. ef. 9-29-97; NB

14-1997, f. & cert. ef. 12-11-97; BN 4-1998, f. & cert. ef. 3-13-98; BN 5-1998, f. & cert. ef.

5-11-98; BN 8-1998, f. & cert. ef. 7-16-98; BN 12-1998, f. & cert. ef. 9-22-98; BN 13-1998,

f. & cert. ef. 12-1-98; BN 1-1999, f. & cert. ef. 3-4-99; BN 3-1999, f. & cert. ef. 5-4-99; BN

5-1999, f. & cert. ef. 7-1-99; BN 9-1999, f. & cert. ef. 10-20-99; BN 13-1999, f. & cert. ef.

12-1-99; BN 3-2000, f. & cert. ef. 2-25-00; BN 5-2000, f. & cert. ef. 4-24-00; BN 8-2000, f.

& cert. ef. 7-3-00; BN 9-2000, f. & cert. ef. 9-18-00; BN 10-2000, f. & cert. ef. 12-15-00;

BN 2-2001, f. & cert. ef. 2-21-01; BN 6-2001, f. & cert. ef. 4-24-01; BN 9-2001, f. & cert.

ef. 7-9-01; BN 13-2001, f. & cert. ef. 10-16-01; BN 4-2002, f. & cert. ef. 3-5-02; BN 11-

2002, f. & cert. ef. 4-25-02; BN 14-2002, f. & cert. ef. 7-17-02; BN 19-2002, f. & cert. ef.

10-18-02; BN 21-2002, f. & cert. ef. 12-17-02; BN 2-2003, f. & cert. ef. 3-6-03; BN 4-2003,

f. & cert. ef. 4-23-03; BN 8-2003, f. & cert. ef. 7-7-03; BN 10-2003, f. & cert. ef. 10-2-03;

BN 13-2003, f. & cert. ef. 12-9-03; BN 6-2004, f. & cert. ef. 2-26-04; BN 10-2004, f. & cert.
ef. 5-4-04; BN 12-2004, f. & cert. ef 7-13-04; BN 15-2004, f. & cert. ef. 10-26-04
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Board of Parole and Post-Prison Supervision
Chapter 255

Adm. Order No.: PAR 10-2004

Filed with Sec. of State: 11-2-2004

Certified to be Effective: 11-2-04

Notice Publication Date: 10-1-04

Rules Adopted: 255-030-0026

Rules Amended: 255-030-0025

Subject: Amendments to the Board’s rules are necessary to ensure
that the Board’s and the Department of Corrections policies and pro-
cedures governing who may accompany an inmate at a hearing
before the Board are promulgated jointly as required by ORS
144.123.

Rules Coordinator: Michael R. Washington—(503) 945-9009

255-030-0025
Inmate Accompaniment to Board of Parole and Post-Prison
Supervision Hearing

(1) Purpose: The purpose of these rules is to jointly establish with the
Department of Corrections policies and procedures governing who may
accompany an inmate in a hearing before the Board of Parole and Post-
Prison Supervision.

(2) Policy: It is the joint policy of the Department of Corrections and
Board of Parole and Post-Prison Supervision that inmates be permitted to
have a person accompany them in hearings before the Board in accordance
with ORS 144.123, as provided in these rules. The decision to approve a
person’s access to a Board hearing held within a Department of Corrections
facility will be made by the functional unit manager or designee of the
facility in which the inmate is confined, in accordance with the depart-
ment’s rules on Facility Access (OAR 291-016) and Visiting (Inmate)
(OAR 291-127). A person’s access to a Department of Corrections facility
may be prohibited or restricted by the functional unit manager or designee
consistent with these rules; the health, safety and security of staff, inmates,
and the public; and with the safe, secure, and orderly operation and man-

agement of the facility.
Stat. Auth.:ORS 144.123 & 144.120(7)
Stats. Implemented: ORS 144.120(7), ORS 144.123 & ORS 192.630
Hist.: 2PB 1-1979, f. & ef. 2-1-79; 2PB 10-1981(Temp), f. & ef. 11-4-81; 2PB 1-1982, f. &
ef. 5-19-82; 2PB 4-1986(Temp), f. & ef. 12-2-86; PAR 3-1987, f. & ef. 4-28-87; PAR 6-1988,
f. & ef. 5-19-88; PAR 4-1989, f. & ef. 11-1-89; PAR 2-1990, f. & cert. ef. 4-5-90; PAR 8-
1992, f. & cert. ef. 10-9-92; PAR 3-1997, f. 3-11-97, cert. ef. 3-14-97; PAR 6-2000, f. & cert.
ef. 6-9-00PAR 4-2004(Temp), f. & cert. ef. 5-14-04 thru 11-10-04; PAR 10-2004, f. & cert.
ef. 11-2-04

255-030-0026
Who May Appear at a Board of Parole and Post-Prison Supervision
Hearing

(1) Inmate Accompaniment: When appearing before the Board of
Parole and Supervision in a hearing, an inmate may be accompanied at the
Department of Corrections facility in which the inmate is confined, subject
to the prior approval of the facility functional unit manager or designee, by:

(a) A person who has been approved for privileged visiting in accor-
dance with the Department of Corrections rule on Visiting (Inmate) (OAR
291-127);

(b) An assigned inmate legal assistant, selected in accordance with the
Department of Corrections rule on Legal Affairs (Inmate) (OAR 291-139),
from the Department of Corrections facility where the inmate is confined;
or

(c) The inmate’s attorney.

(2) In addition to those persons specified in subsection (1) of this rule,
the inmate may be accompanied at the hearing via telephone or videocon-
ference by such other person as the Board of Parole and Post-Prison
Supervision, in its discretion, may approve by prior arrangement.

(3) The Department of Corrections, if requested by the inmate or the
Board, will assign an assigned inmate legal assistant from the Department
of Corrections facility where the inmate is confined to accompany an
inmate at a Board hearing.

(4) Others Who May Attend/Appear at a Board Hearing:

(a) Victim and District Attorney: The victim, personally, or by coun-
sel or other representative, and the District Attorney from the committing
jurisdiction or his/her representative, may attend/appear Board of Parole
and Post-Prison Supervision Hearings.

(b) Public: Members of public may attend, but not participate in,
Board of Parole and Post-Prison Supervision hearings.
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(c) Media Representatives: Approved media representatives may
attend, but not participate in, Board of Parole and Post-Prison Supervision
hearings.

(d) Department of Corrections Employees, Volunteers, and
Contractors: Department of Corrections employees, volunteers, and con-
tractors may attend, but not participate in, Board of Parole and Post-Prison
Supervision hearings, except as requested by the Board in order to provide
testimony in the hearing.

(5) Means and Manner of Appearance/Attendance:

(a) Board Hearings Conducted With Inmate in Person Within a
Department of Corrections Facility:

(A) If the inmate will appear before the Board of Parole and Post-
Prison Supervision in person within a Department of Corrections facility,
the person(s) accompanying the inmate, the victim and the District
Attorney, and/or their representatives, members of the public, and approved
media representatives, may appear/attend the hearing in person at the
Department of Corrections facility, subject to the approval by the function-
al unit manager of the facility in which the hearing is being conducted, or
via telephone or videoconference as arranged in advance with the Board.

(B) A person desiring to appear/attend a Board of Parole and Post-
Prison Supervision hearing in a Department of Corrections facility must
contact the functional unit manager or designee of the Department of
Corrections facility in which the hearing is scheduled to take place in
advance of the hearing to arrange for their attendance/appearance.

(C) A person’s access to a Department of Corrections facilities is sub-
ject to the Department of Corrections rules on Facility Access (OAR 291-
016) and Visiting (Inmate) (OAR 291-127), and may be prohibited or
restricted by the functional unit manager or designee of the facility in which
the hearing is being conducted consistent with the health, safety and secu-
rity of staff, inmates, and the public, and with the safe, secure, and orderly
operation and management of the facility.

(D) A person who appears/attends a Board of Parole and Post-Prison
Supervision hearing in a Department of Corrections facility is subject to the
rules of conduct, and the terms and conditions of visiting set forth in the
department’s rules on Facility Access (OAR 291-016) and Visiting (Inmate)
(OAR 291-127).

(b) Board Hearings Conducted With Inmate Via Telephone or
Videoconference: If the inmate will appear before the Board of Parole and
Post-Prison Supervision via telephone or videoconference, the person(s)
accompanying the inmate, the victim and the District Attorney, and/or their
representatives, members of the public, and approved media representa-
tives, may appear/attend the hearing at the place in which the Board is
meeting for purposes of conducting the hearing, or via telephone or video-
conference, as arranged in advance with the Board.

(6) Conduct of Hearing: The Board of Parole and Post-Prison
Supervision may eject any disruptive person from a hearing. The Board
may require all persons to leave the designated hearing area during delib-

erations.
Stat. Auth.: ORS 144.123 & 144.120(7)
Stats. Implemented: ORS 144.123 & 144.120(7)
Hist.: PAR 10-2004, f. & cert. ef. 11-2-04

Adm. Order No.: PAR 11-2004

Filed with Sec. of State: 11-2-2004

Certified to be Effective: 11-2-04

Notice Publication Date: 7-1-04

Rules Amended: 255-075-0079

Subject: The amendment of the proposed rule clarifies the board’s
authority to require offenders who were sentenced to life in prison
or received a lifetime period of post-prison supervision for the crime
of Murder to serve further incarceration to the sentence expiration
date, regardless of the time the crime was committed. This amend-
ment is necessary to bring the board’s rules into conformity with
OAR 213-005-0004.

Rules Coordinator: Michael R. Washington—(503) 945-9009

255-075-0079
Guidelines for Re-release

(1) For technical violation(s):

(a) An offender whose parole has been revoked may serve further
incarceration of up to 90 days for each revocation.

(b) An offender sentenced to post-prison supervision who has been
revoked and returned to custody may serve further incarceration of up to 90
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days for each return, not to exceed the total revocation sanction days
allowed in OAR 213-011-0004.

(2) For conduct constituting a crime:

(a) An offender whose parole has been revoked may serve further
incarceration of up to 180 days for each revocation.

(b) An offender sentenced to post-prison supervision who has been
revoked and returned to custody may serve further incarceration of up to
180 days, not to exceed the total revocation sanction days provided in OAR
213-11-004.

(3) For conduct constituting a crime and resulting in automatic revo-
cation to the Department of Corrections, pursuant to ORS 144.345(2), an
offender may serve further incarceration of up to 180 days.

(4) Offenders sentenced to life imprisonment or received a lifetime
period of post-prison supervision for murder may serve further incarcera-
tion to the sentence expiration date. Offenders sentenced to life imprison-
ment for aggravated murder may serve further incarceration to the sentence
expiration date.

(5) Oftfenders sentenced as dangerous offenders may serve repeated
incarcerations of 180 days or more up to the sentence expiration date.

(6) Offenders sentenced as sexually violent dangerous offenders pur-
suant to HB 2327 (1999 Legislative Session) for crimes committed on or
after October 23, 1999, may serve repeated incarcerations of 180 days or
more for any violation of post-prison supervision unless or until the post-
prison supervision is terminated by a court.

(7)(a) The commencement date for the further term of incarceration
as a result of the violation of conditions shall be the date of arrest or return
to Oregon custody if arrested out of state for the violation which resulted in
the revocation of parole or post-prison supervision.

(b) The commencement date for the further term of incarceration as a
result of termination of parole or post-prison supervision under ORS
144.345(2) shall be the sentencing date, if no further action is taken by the
Board.

(c) If the jailer, hearing officer, or Board releases the offender from
custody pending the violation hearing, the time spent outside actual custody
does not count toward the further term of incarceration.

(8) The Board and the Department of Corrections may develop other
programs that create exceptions to the sanctions provided in this rule.

(9) Notwithstanding subsections 1-7 of this rule, the Board may
choose to postpone re-release on parole pursuant to Divisions 50 and 60 of
this chapter.

(10) Notwithstanding subsections 1-8 of this rule, the Board may
choose to deny re-release on parole pursuant to OAR 255-075-0096.

(11) Administrative sanctions do not count toward the revocation

sanction limits.

Stat. Auth.: ORS 144.107, 144.108, 144.120(4), 144.125, 144.232, 144.345, 144.346,
144.395 & 161.735

Stats. Implemented:

Hist.: PAR 1-1989(Temp), f. & ef. 4-19-89; PAR 3-1989, f. 10-13-89, ef. 10-16-89; PAR 4-
1989, f. & ef. 11-1-89; PAR 6-1990(Temp), f. & cert. ef. 10-15-90; PAR 1-1991, f. & cert.
ef. 1-16-91; PAR 8-1992, f. & cert. ef. 10-9-92; PAR 4-1993, f. & cert. ef. 10-29-93; PAR 11-
1997(Temp), f. & cert. ef. 11-14-97; PAR 1-1998, f. & cert. ef. 5-11-98; PAR 3-2000, f. &
cert. ef. 1-25-00; PAR 2-2003, f. & cert. ef. 5-13-03; PAR 5-2004(Temp), f. & cert. ef. 6-14-
04 thru 12-10-04; PAR 11-2004, f. & cert. ef. 11-2-04

Adm. Order No.: PAR 12-2004

Filed with Sec. of State: 11-2-2004

Certified to be Effective: 11-2-04

Notice Publication Date: 10-1-04

Rules Amended: 255-080-0005, 255-080-0011

Subject: The amendment of these rules is necessary to bring the rules
into conformity with the Oregon Court of Appeals consolidated deci-
sion in the above entitled cases.

Rules Coordinator: Michael R. Washington—(503) 945-9009

255-080-0005
Procedure for Administrative Review

(1) An inmate/offender may request an administrative review by send-
ing Exhibit O, Administrative Review Request Form, to the Board concise-
ly explaining how his or her case fits the criteria for review listed in rule
255-080-0010.

(2) An inmate/offender must request administrative review within
forty-five (45) days after the mailing date on the Board’s final action on the
reviewed issue. The Board will reject a request for administrative review as
untimely unless:

(a) It is physically received by the Board on or before the 45th day
after the mailing date on the Board’s final action on the reviewed issue; or
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(b) It is delivered to the Board by mail in an envelope bearing a
United States Postal Service (USPS) cancellation stamp dated on or before
the 45th day after the mailing date on the Board’s final action on the
reviewed issue; or

(c) In the case of an inmate, and in the absence of a legible USPS can-
cellation stamp, the inmate signed and dated the request and deposited it in
the institutional mailing system in compliance with all applicable
Department of Corrections rules on or before the 45th day after the mailing
date on the Board’s final action on the reviewed issue.

(3) Regarding Orders of Supervision, an offender must request
administrative review within forty-five (45) days after the date the offend-
er signed the order or acknowledgement by the supervisory authority of the
offender’s receipt thereof. The Board will reject a request for administrative
review of an order as untimely unless:

(a) It is physically received by the Board on or before the 45th day
after the date the offender signed the order or acknowledgement by the
supervisory authority of the offender’s receipt thereof; or

(b) It is delivered to the Board by mail in an envelope bearing a
United States Postal Service (USPS) cancellation stamp dated on or before
the 45th day after the date the offender signed the order or acknowledge-
ment by the supervisory authority of the offender’s receipt thereof.

(4) If the Board or its designee determines that the request is consis-
tent with the criteria as defined in rules 255-080-0010 and 255-080-0011,
and meets the deadline requirements, the Board will resolve the matter
using the procedures outlined in OAR 255-080-0012.

(5) When the Board or its designee denies review, the Board shall
send the inmate/offender written notice of the specific reasons for denial.

(6) When review is denied, the prior decision is re-affirmed.

[ED. NOTE: Exhibits referenced are available from the agency.]

Stat. Auth.: ORS 144.335

Stats. Implemented: ORS 144.335

Hist.: 2PB 1979, f. & ef. 2-1-79; 2PB 11-1981(Temp), f. & ef. 11-25-81; 2PB 1-1982, f. &
ef. 5-19-82; 2PB 17-1985, f. & ef. 5-31-85; PAR 6-1988, f. & ef. 5-19-88; PAR 8-1988, f. &
ef. 7-1-88; PAR 18-1988, f. & ef. 12-6-88; PAR 4-1989, f. & ef. 11-1-89; PAR 1-1991, f. &
cert. ef. 1-16-91; PAR 2-1991, . & cert. ef. 2-20-91; PAR 8-1992, f. & cert. ef. 10-9-92; PAR
7-1997, 1. 3-11-97, cert. ef. 3-14-97; PAR 7-2000, f. & cert. ef. 6-9-00; PAR 8-2004, f. & cert.
ef. 6-14-04; PAR 9-2004(Temp), f. & cert. ef. 9-3-04 thru 3-1-05; PAR 12-2004, f. & cert. ef.
11-2-04

255-080-0011
Limitations on Requests for Administrative Review

All administrative review requests will be screened by a Board mem-
ber or a Board designee who may deny further review of the following mat-
ters:

(1) Findings of aggravation when the Board has set the prison term
within or below the matrix range;

(2) Findings of aggravation when the Board has not overridden a judi-
cial minimum and the prison term has been set equal to the judicial mini-
mum;

(3) Matters which have previously been appealed and decided on the
merits by either the Board or the appellate court(s);

(4) Administrative review requests considered untimely pursuant to
rule 255-080-0005;

(5) Subject matter of a hearing or review and/or Board order other
than the Board order being appealed;

(6) Matters that will not change the parole release date or conditions
or length of supervision;

(7) Board orders that are not final;

(8) Errors previously corrected;

(9) Order which sustains a minimum term and the inmate/offender
does not contest the crime severity rating and history risk score;

(10) Order which denies, grants or grants in part an inmate/offender’s
request for a prison term reduction based upon outstanding reformation
under ORS 144.122;

(11) Order which refers an inmate/offender for psychological evalua-
tion;

(12) Order which postpones an inmate/offender’s release date because
of:

(a) A Board finding of dangerousness under ORS 144.125(3) and
OAR 255-060-0012;

(b) An inmate/offender’s refusal to submit to a psychological evalua-
tion;

(13) Order which postpones an inmate/offender’s release date because
of serious misconduct during confinement; or

(14) Order which denies an inmate/offender’s request under ORS
144.228(1) for an early parole consideration hearing.
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(15) Order which sets an initial release date under ORS 144.120,
except if inmate/offender contests the crime severity rating, the history risk
score or aggravating factors found by the Board under Board rules;

(16) Order which sets a date for a parole consideration hearing under
ORS 144.228;

(17) Order which sets a release date or declines to set a release date

after a parole consideration hearing under ORS 144.228.
Stat. Auth.: ORS 144.335
Stats. Implemented: ORS 144.335
Hist.: PAR 2-1991, f. & cert. ef. 2-20-91; PAR 4-1993, f. & cert. ef. 10-29-93; PAR 7-1997,
f.3-11-97, cert. ef. 3-14-97; PAR 7-2000, f. & cert. ef. 6-9-00; PAR 9-2004(Temp), f. & cert.
ef. 9-3-04 thru 3-1-05; PAR 12-2004, f. & cert. ef. 11-2-04

Board of Pharmacy
Chapter 855

Adm. Order No.: BP 7-2004

Filed with Sec. of State: 11-8-2004

Certified to be Effective: 11-8-04

Notice Publication Date: 10-1-04

Rules Amended: 855-050-0070

Subject: Oregon Administrative Rule 855-050-0070 designates
products containing ephedrine as pharmacy drugs. It also provides
a list of ephedrine products exempt from this designation. This rule
change will add Bronch-eze and Bronch-eze Max to the list of
ephedrine products exempt from the designation as prescription
drugs.

Rules Coordinator: Karen MacLean—(503) 731-4032, ext. 223

855-050-0070
Prescription Drugs

(1) The following are prescription drugs:

(a) Drugs required by federal law to be labeled with either of the fol-
lowing statements:

(A) “Caution: Federal law prohibits dispensing without prescription”;

(B) “Caution: Federal law restricts this drug to be used by or on the
order of a licensed veterinarian”; or

(C) “Rx only.”

(b) Drugs designated as prescription drugs by the Oregon Board of
Pharmacy.

(2) The Oregon Board of Pharmacy designates the following drugs as
prescription drugs:

(a) Preparations containing codeine or salts of codeine.

(b) Preparations containing opium/paregoric.

(c) Preparations containing ephedrine or salts of ephedrine.

(3) The following brand name products and their generic equivalents
are exempt from designation as prescription drugs under (2) of this section:

(a) Bronkaid Tablets;

(b) Pazo Hemorrhoid Ointment and Suppositories;

(c) Primatene Tablets;

(d) Bronch-eze;

(e) Bronch-eze Max.

(4) No person shall sell, give away, barter, transfer, purchase, receive
or possess prescription drugs except upon the prescription of a practitioner.

(5) Manufacturers, wholesalers, institutional and retail drug outlets

and practitioners are exempt from the prohibition of subsection (4).
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: PB 3-1990, f. & cert. ef. 4-5-90; PB 9-1990, f. & cert. ef. 12-5-90; PB 4-1991, f. &
cert. ef. 9-19-91; BP 1-2002, f. & cert. ef. 1-8-02; BP 7-2004, f. & cert. ef. 11-8-04

Bureau of Labor and Industries
Chapter 839

Adm. Order No.: BLI 12-2004

Filed with Sec. of State: 10-22-2004

Certified to be Effective: 10-25-04

Notice Publication Date: 7-1-04

Rules Amended: 839-003-0025

Subject: The amendments conform the agency’s rule to the provi-
sions of ORS 659A.820(1) relating to administrative actions for
unlawful discrimination, whereby, except as provided in ORS
654.062, a complaint filed for unlawful discrimination under this sec-
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tion must be filed no later than one year after the alleged unlawful
practice. The amendments also make technical changes.
Rules Coordinator: Marcia Ohlemiller—(503) 731-4212

839-003-0025
Filing a Complaint

(1) A person or the person’s attorney may file a complaint, in person
or by mail, with the division at any bureau office in the state of Oregon. The
complaint must meet the standards provided in OAR 839-003-0005(4).

(2) The filing date is the date the division receives a complaint that
meets the standards contained in OAR 839-003-0005(4).

(3) Except as provided in section (5) of this rule, a person must file a
complaint with the division no later than one year after the alleged unlaw-
ful practice. If the alleged unlawful practice is of a continuing nature, the
right to file a complaint exists so long as the person files the complaint
within one year of the most recent date the unlawful practice occurred.

(4) A person alleging constructive discharge must file a discrimination
complaint with the division within one year of the date the discharge
occurred.

(5) A person alleging discrimination for reporting or opposing unsafe
or unhealthy work conditions under ORS 654.062 must contact the division
within 30 days of having reasonable cause to believe that such violation has
occurred. An employee would have reasonable cause to believe a violation
has occurred on the earliest date that the employee:

(a) Believed retaliation had occurred against the employee for oppos-
ing employee health and safety hazards; and

(b) Knew or should have known of the right to file a complaint with
the division and of the requirement that the complaint be filed within 30
days of the alleged retaliation.

(A) If a notice required by OSEA, as provided in OAR 437-001-
0275(2)(a), was properly posted in the employee’s workplace, continuous-
ly on and following the date of the alleged retaliation, the division will find
that the employee knew or should have known of the 30-day filing require-
ment.

(B) If the employer failed to post the required OSEA poster, the 30-
day filing requirement will begin on the date the employee learned of the
right to file a complaint and of the 30-day filing requirement. The employ-
ee may establish this date based on the employee’s own statement or other
evidence offered by the employee.

(C) If the employer disagrees with the employee’s presented date as
the date the employee learned of the right to file a complaint, the burden is
on the employer to show that the employee knew or should have known on
an earlier date.

(D) If extenuating circumstances exist, the division may extend the
30-day period as provided in 29 CFR Part 15(d)(3).

(6) The procedures for filing a complaint are as follows:

(a) A person or the person’s attorney makes an inquiry to the division;

(b) The division may provide the person or the person’s attorney with
a letter of information and/or questionnaire to assist in determining if there
is a basis for filing a complaint;

(c) If the division determines the person has a basis for filing a com-
plaint, the division will draft a complaint based upon the information pro-
vided by the person and send or give the complaint to the person or the per-
son’s attorney for verification. The person or the person’s attorney will
request any necessary changes to the complaint.

(d) The person or the person’s attorney will verify and sign the com-
plaint. The complaint will then be submitted to the division.

(e) If the person is an unemancipated minor the complaint must be

signed by the minor and the parent or legal guardian of the minor.
Stat. Auth.: ORS 659A.805
Stats. Implemented: ORS 30.670-685, 654.062, 659A.820 & 29 CFR Part 15(d)(3)
Hist.: BL 7-1981, f. & ef. 6-25-81; BL 4-1996, f. & cert. ef. 3-12-96; BL 2-1998, f. & cert.
ef. 2-3-98; BLI 11-2000, f. & cert. ef. 3-24-00; BLI 10-2002, f. & cert. ef. 5-17-02; BLI 12-
2004, f. 10-22-04 cert. ef. 10-25-04

Adm. Order No.: BLI 13-2004

Filed with Sec. of State: 10-19-2004

Certified to be Effective: 10-19-04

Notice Publication Date:

Rules Amended: 839-016-0750

Subject: The rule adopts prevailing rates of wage as determined by
the Commissioner of the Bureau of Labor and Industries for speci-
fied residential projects for the dates specified.

Rules Coordinator: Marcia Ohlemiller—(503) 731-4212
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839-016-0750
Residential Prevailing Wage Rate Determinations

(1) Pursuant to ORS 279.359, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in the fol-
lowing residential rate determination(s) are the prevailing rates of wage for
workers upon said public works project(s) for the period(s) of time speci-
fied:

(a) Special Prevailing Wage Rate Determination for Residential
Project, Madrone Street Affordable Housing, Project #2004-01 dated April
22,2004 for the period May 1, 2004 through June 30, 2005.

(b) Special Prevailing Wage Rate Determination for Residential
Project, City Center Apartments, Project #2004-02, dated April 22, 2004,
for the period of May 1, 2004 through March 31, 2005.

(¢) Special Prevailing Wage Rate Determination for Residential
Project, Sagewind Manor, Project #2004-03, dated May 20, 2004, for the
period of May 24, 2004 through June 30, 2005.

(d) Special Prevailing Wage Rate Determination for Residential
Project, Lakeview Commons, Project #2004-04, dated June 22, 2004 for the
period of June 24, 2004 through June 30, 2005.

(e) Special Prevailing Wage Rate Determination for Residential
Project, Hampden Lane, Project #2004-05, dated July 13, 2004 for the peri-
od of July 15, 2004 through June 30, 2005.

(f) Special Prevailing Wage Rate Determination for Residential
Project, Headwaters Apartments, Project #2004-06, dated October 14, 2
004 for the period of October 19, 2004 through June 30, 2005.

(2) Copies of the rates referenced in section (1) of this rule are avail-
able from any office of the Wage and Hour Division of the Bureau of Labor
and Industries. The offices are located in Eugene, Medford, Portland and
Salem and listed in the blue pages of the phone book. Copies may also be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE
Oregon Street #32, Portland, Oregon 97232; (503) 731-4709.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279.359

Stats. Implemented: ORS 279.359

Hist.: BLI 5-1999, f. 6-30-99, cert. ef. 7-1-99; BLI 7-1999, f. 8-26-99, cert. ef. 9-15-99; BLI
8-1999, f. & cert. ef. 9-8-99; BLI 10-1999, f. 9-14-99, cert. ef. 9-17-99; BLI 11-1999, f. 9-
22-99, cert. ef. 9-27-99; BLI 6-2000, f. 2-14-00, cert. ef. 2-15-00; BLI 12-2000, f. 5-24-00,
cert. ef. 7-1-00; BLI 18-2000, f. & cert. ef. 9-1-00; BLI 21-2000, f. 9-15-00, cert. ef. 9-22-
00; BLI 23-2000, f. & cert. ef. 9-25-00; BLI 24-2000, f. 10-30-00, cert. ef. 11-1-00; BLI 2-
2001, f. & cert. ef. 1-24-01; BLI 6-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 7-2001, f. 7-20-01,
cert. ef. 7-24-01; BLI 9-2001, f. 7-31-01, cert. ef. 8-1-01; BLI 10-2001, f. 8-14-01, cert. ef.
8-15-01; BLI 11-2001, f. & cert. ef. 8-22-01; BLI 13-2001, f. 9-26-01, cert. ef. 10-1-01; BLI
6-2002, f. 3-14-02, cert. ef. 3-15-02; BLI 7-2002, f. 3-22-02, cert. ef. 3-25-02; BLI 11-2002,
f. & cert. ef. 5-23-02; BLI 13-2002, f. 6-26-02 cert. ef. 7-1-02; BLI 14-2002, f. 8-23-02, cert.
ef. 10-1-02; BLI 2-2003, f. & cert. ef. 3-28-03; BLI 2-2004, f. 4-23-04, cert. ef. 5-1-04; BLI
3-2004, f. 5-18-04, cert. ef. 5-19-04; BLI 4-2004, f. & cert. ef. 5-24-04; BLI 5-2004, f. 6-23-
04, cert. ef. 6-24-04; BLI 7-2004, f. 7-14-04, cert. ef. 7-15-04; BLI 13-2004, f. & cert. ef. 10-
19-04

ecccccccoe

Adm. Order No.: BLI 14-2004

Filed with Sec. of State: 10-29-2004

Certified to be Effective: 11-1-04

Notice Publication Date:

Rules Amended: 839-016-0750

Subject: The rule adopts prevailing rates of wage as determined by
the Commissioner of the Bureau of Labor and Industries for speci-
fied residential projects for the dates specified.

Rules Coordinator: Marcia Ohlemiller—(503) 731-4212

839-016-0750
Residential Prevailing Wage Rate Determinations

(1) Pursuant to ORS 279.359, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in the fol-
lowing residential rate determination(s) are the prevailing rates of wage for
workers upon said public works project(s) for the period(s) of time speci-
fied:

(a) Special Prevailing Wage Rate Determination for Residential
Project, Madrone Street Affordable Housing, Project #2004-01 dated April
22,2004 for the period May 1, 2004 through June 30, 2005.

(b) Special Prevailing Wage Rate Determination for Residential
Project, Sagewind Manor, Project #2004-03, dated May 20, 2004, for the
period of May 24, 2004 through June 30, 2005.

(c) Special Prevailing Wage Rate Determination for Residential
Project, Lakeview Commons, Project #2004-04, dated June 22, 2004 for the
period of June 24, 2004 through June 30, 2005.

(d) Special Prevailing Wage Rate Determination for Residential
Project, Hampden Lane, Project #2004-05, dated July 13, 2004 for the peri-
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od of July 15, 2004 through June 30, 2005.

(e) Special Prevailing Wage Rate Determination for Residential
Project, Headwaters Apartments, Project #2004-06, dated October 14, 2004
for the period of October 19, 2004 through June 30, 2005.

(2) Copies of the rates referenced in section (1) of this rule are avail-
able from any office of the Wage and Hour Division of the Bureau of Labor
and Industries. The offices are located in Eugene, Medford, Portland and
Salem and listed in the blue pages of the phone book. Copies may also be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE
Oregon Street #32, Portland, Oregon 97232; (503) 731-4709.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279.359

Stats. Implemented: ORS 279.359

Hist.: BLI 5-1999, f. 6-30-99, cert. ef. 7-1-99; BLI 7-1999, f. 8-26-99, cert. ef. 9-15-99; BLI
8-1999, f. & cert. ef. 9-8-99; BLI 10-1999, f. 9-14-99, cert. ef. 9-17-99; BLI 11-1999, f. 9-
22-99, cert. ef. 9-27-99; BLI 6-2000, f. 2-14-00, cert. ef. 2-15-00; BLI 12-2000, f. 5-24-00,
cert. ef. 7-1-00; BLI 18-2000, f. & cert. ef. 9-1-00; BLI 21-2000, f. 9-15-00, cert. ef. 9-22-
00; BLI 23-2000, f. & cert. ef. 9-25-00; BLI 24-2000, f. 10-30-00, cert. ef. 11-1-00; BLI 2-
2001, f. & cert. ef. 1-24-01; BLI 6-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 7-2001, f. 7-20-01,
cert. ef. 7-24-01; BLI 9-2001, f. 7-31-01, cert. ef. 8-1-01; BLI 10-2001, f. 8-14-01, cert. ef.
8-15-01; BLI 11-2001, f. & cert. ef. 8-22-01; BLI 13-2001, f. 9-26-01, cert. ef. 10-1-01; BLI
6-2002, f. 3-14-02, cert. ef. 3-15-02; BLI 7-2002, f. 3-22-02, cert. ef. 3-25-02; BLI 11-2002,
f. & cert. ef. 5-23-02; BLI 13-2002, f. 6-26-02 cert. ef. 7-1-02; BLI 14-2002, f. 8-23-02, cert.
ef. 10-1-02; BLI 2-2003, f. & cert. ef. 3-28-03; BLI 2-2004, f. 4-23-04, cert. ef. 5-1-04; BLI
3-2004, f. 5-18-04, cert. ef. 5-19-04; BLI 4-2004, f. & cert. ef. 5-24-04; BLI 5-2004, f. 6-23-
04, cert. ef. 6-24-04; BLI 7-2004, . 7-14-04, cert. ef. 7-15-04; BLI 13-2004, f. & cert. ef. 10-
19-04; BLI 14-2004, f. 10-29-04 cert. ef. 11-1-04

Adm. Order No.: BLI 15-2004

Filed with Sec. of State: 11-1-2004

Certified to be Effective: 11-3-04

Notice Publication Date: 10-1-04

Rules Amended: 839-050-0000, 839-050-0010, 839-050-0020, 839-
050-0030, 839-050-0040, 839-050-0050, 839-050-0060, 839-050-
0070, 839-050-0080, 839-050-0090, 839-050-0100, 839-050-0110,
839-050-0120, 839-050-0130, 839-050-0140, 839-050-0150, 839-
050-0160, 839-050-0170, 839-050-0180, 839-050-0190, 839-050-
0200, 839-050-0210, 839-050-0220, 839-050-0230, 839-050-0240,
839-050-0250, 839-050-0255, 839-050-0260, 839-050-0270, 839-
050-0280, 839-050-0290, 839-050-0300, 839-050-0310, 839-050-
0320, 839-050-0330, 839-050-0340, 839-050-0350, 839-050-0360,
839-050-0370, 839-050-0380, 839-050-0400, 839-050-0410, 839-
050-0420, 839-050-0430, 839-050-0440

Rules Repealed: 839-050-0390

Subject: The proposed amendments correct technical errors,
improve grammar and clarity and conform the Division 50 Contested
Case Rules with the Oregon Administrative Procedures Act.

Rules Coordinator: Marcia Ohlemiller—(503) 731-4212

839-050-0000
Statement of Purpose

(1) The purpose of OAR 839-050-0000 to 839-050-0440 is to insure
that the contested case procedures of the Bureau of Labor and Industries
comply with ORS 183.413 to 183.470, to provide clear guidelines and an
understanding of what is expected of participants, and to provide for thor-
ough and timely hearings.

(2) In an effort to provide timely hearings, OAR 839-050-0000 to
839-050-0440 establish time limits that will be strictly followed. Waiver or
extension of set time limits will be granted only under the limited circum-

stances set forth in these rules.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0020; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0010
Model Rules of Procedure

The Attorney General’s Model and Uniform Rules of Procedure
adopted pursuant to OAR 839-002-0005 govern operations of the Hearings
Unit of the Bureau of Labor and Industries except to the extent they con-
flict with or are modified by rules in this division or any other division of
chapter 839 of the Oregon Administrative Rules. The rules for contested

case proceedings are set forth in OAR 839, division 50.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or Bureau of Labor and Industries.]
Stat. Auth.: ORS 183 & 651.060(4)
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Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850

Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0022; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0020
Definitions

The following definitions apply, unless the context requires other-
wise, to OAR 839-050-0000 through 839-050-0440:

(1) “Administrative law judge” means the commissioner or an indi-
vidual or a special tribunal designated by the commissioner to preside over
any or all aspects of a contested case hearing including motions, oral or
written hearings, preparation of the Proposed Order and assistance in
preparation of the Final Order. The administrative law judge may or may
not be an employee of the Agency.

(2) “Agency” means the Bureau of Labor and Industries and any
employee thereof, and includes the bureau when acting as the agent of
another governmental entity, but for purposes of these rules does not refer
to the administrative law judge or the commissioner.

(3) “Authorized representative” means a member of a partnership, an
authorized officer or regular employee of a corporation, association or
organized group, or an authorized officer or employee of a governmental
agency who has been authorized by the partnership, corporation, associa-
tion, organized group, or governmental agency to represent that entity dur-
ing the contested case proceeding.

(4) “Case presenter” means the Agency staff person assigned to pres-
ent the case for the Agency at the contested case hearing and to handle all
related matters, but does not include counsel for the Agency.

(5) “Charging document” means any document issued by the Bureau
of Labor and Industries stating that any person, entity, or government
agency has violated the laws within this Agency’s jurisdiction and includes,
but is not limited to:

(a) Formal Charges;

(b) Order of Determination;

(c) Notice of Intent to Revoke License;

(d) Notice of Intent to Deny License;

(e) Notice of Intent to Refuse to Renew a License;

(f) Notice of Intent to Place Name on List of Ineligibles;

(g) Notice of Intent to Assess Civil Penalties;

(h) Notice of Intent to Suspend or Revoke License or to Assess Civil
Penalty in Lieu Thereof.

(6) “Claimant” means any individual who has filed a wage claim pur-
suant to ORS 652 or 653 and who has assigned that claim to the commis-
sioner.

(7) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries.

(8) “Complainant” means an individual who has, or whose attorney
has, filed a complaint pursuant to ORS 658 or 659A, those statutes in ORS
279 enforced by the Bureau of Labor and Industries, and any laws, regula-
tions, or ordinances enforced by the bureau as the agent of another govern-
mental entity.

(9) “Counsel” means an attorney who is a member in good standing
with the Oregon State Bar or a member in good standing of the bar of any
United States court or the highest court of any state who is permitted to
appear in a particular proceeding by order of the administrative law judge.
Such permission will be given only in compliance with the requirements of
ORS 9.241 and Uniform Trial Court Rule 3.170.

(10) “Counsel for the Agency” means the Attorney General or the
Attorney General’s designee. When the Agency’s interests require repre-
sentation by counsel and the Attorney General cannot represent the Agency,
the Agency will arrange for the services of a private attorney.

(11) “Good cause” means, unless otherwise specifically stated, that a
participant failed to perform a required act due to an excusable mistake or
a circumstance over which the participant had no control. “Good cause”
does not include a lack of knowledge of the law, including these rules.

(12) “Hearings Unit” means the section of the Bureau of Labor and
Industries handling all aspects of contested case hearings. The address for
the Unit is: Bureau of Labor and Industries, Hearings Unit, 1045 State
Office Building, 800 N.E. Oregon Street, Portland, OR 97232-2162.

(13) “Issuance” means the act of sending out a document from the
Hearings Unit. For purposes of these rules, the date of issuance is the date,
as noted on the document, that the document was sent out from the
Hearings Unit.

(14) “Participant” means any party, including any person or entity
granted party status under OAR 137-003-0005, or the Agency.

(15) “Party” means:
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(a) Any person, government agency, or entity upon whom a charging
document has been served;

(b) Any person, government agency, or entity that has been granted
party or limited party status under OAR 137-003-0005.

(16) “Service” means, for purposes of these rules, the method of for-
warding documents and includes personal service, registered or certified

mail, hand delivery or regular U.S. mail.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0025; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0030
Service of Documents

(1) Except as may be otherwise provided in ORS 652.332(1) the
charging document will be served on the party or the party’s representative
by personal service or by registered or certified mail. Service of a charging
document is complete upon the earlier of:

(a) Receipt by the party or the party’s representative; or

(b) Mailing when sent by registered or certified mail to the correct
address of the party or the party’s representative.

(2) All other documents may be served on the party or the party’s rep-
resentative by personal service or by mailing to the last known address in
the Agency file for the case to be heard. Service of a document other than
the charging document is complete upon personal service or mailing,
whichever occurs earlier.

(3) Any participant to a contested case proceeding filing a document
with the Hearings Unit will serve a copy of such document upon all other
participants or their representatives.

(4) Each party must notify the Hearings Unit and the Agency of the
party’s change of address. Such notice must be in writing and served on the
Hearings Unit and the Agency within 10 days of the party’s change of
address. Unless the Hearings Unit and the Agency have been so notified,
they will presume that the party’s address on file with the Agency is cor-

rect.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0030; BLI 2-2000, f. & cert. ef. 1-27-00;
BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0040
Filing of Documents with the Hearings Unit; Calculation of Time and
Filing Dates

(1) Except as modified by statute or enlarged by these rules, by order
of the commissioner, or by decision of the administrative law judge, a doc-
ument is filed with the Hearings Unit either on the date the Hearings Unit
receives the document, or on the date postmarked on the properly addressed
document, whichever is earlier.

(2) Documents are not to be filed by facsimile transmission except
with the prior approval of the administrative law judge. The administrative
law judge may require the participant filing a document by facsimile trans-
mission to also send the Hearings Unit a copy of the document by mail or
personal delivery and may require the participant to serve the other partic-
ipants with the document by facsimile transmission in addition to mail or
personal delivery.

(3) The computation of any period of time will not include the day
from which the designated period begins to run. The computation will
include the last day of this period unless it is a Saturday, Sunday, or holi-
day officially recognized by the State of Oregon or the federal government.
If the last day of the time period is a Saturday, Sunday, or holiday, the peri-
od will run until 5 p.m. of the next day that is not a Saturday, Sunday, or
holiday.

(4) All time periods described in these rules are measured in calendar
days.

Stat. Auth.: ORS 183 & 651.060(4)

Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),

658.820, 659A.845 & 659A.850

Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-

7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0035; BL

12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04,

cert. ef. 11-3-04

839-050-0050
Timeliness
(1) The administrative law judge has the discretion to disregard any
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document that is filed with the Hearings Unit beyond the established num-
ber of days for filing.

(2) When a participant requires additional time to submit any docu-
ment, a written request for such extension must be filed with and received
by the Hearings Unit no later than the date set for filing of the document in
question, except that the administrative law judge has discretion to permit
a participant to make an oral motion for an extension of time. When the
administrative law judge allows a participant to make an oral motion for
extension of time, the administrative law judge will promptly notify the
other participants of the motion and give them an opportunity to respond,
either orally or in writing. When a participant files a written motion for
extension of time, the other participants will have seven days after service
of the motion in which to file a written response, unless that time is altered
by order of the administrative law judge.

(3) The administrative law judge may grant such an extension of time
only in situations when the requesting participant shows good cause for the
need for more time or when no other participant opposes the request. The
administrative law judge will promptly notify the participant requesting the
extension whether it will be allowed.

(4) When an extension of time is allowed to a participant, the admin-
istrative law judge will advise all participants of the new due date, and will

state whether the same extension of time applies to the other participants.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0040; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0060
Charging Documents

(1) A charging document will contain:

(a) A reference to the particular statutes or administrative rules
involved in the violation;

(b) A short and concise statement of the matters that constitute the
violation; and

(c) A statement of the remedies sought and, when appropriate, the
penalty imposed.

(2) A charging document may contain statements that:

(a) When a party fails to timely request a hearing, or having made a
timely request subsequently withdraws it, the Agency file will be the evi-
dentiary record of the proceeding;

(b) When, following an answer and a request for hearing (when
required), the party subsequently notifies the Agency that it will not appear
at the hearing, or, without such notice, the party fails to appear at the hear-
ing, the Agency’s file may become part of the contested case record; and

(c) A statement that when a party fails to answer a charging document,
the Agency file will automatically become part of the contested case record

upon default for the purpose of proving a prima facie case.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0050; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0070
Request for a Contested Case Hearing

Except in cases when Formal Charges are issued, any party wishing
to contest a charging document must request a contested case hearing. This
request must be in writing and filed with the Agency within the time limit
established in the charging document. A party that fails to file a request for
a hearing within the time limit established in the charging document, or that
requests a hearing and subsequently withdraws the request, will be in

default as to those charges.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 12-1986, f. 10-29-86, ef. 10-30-86; BL 10-1988, f. &
cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-
3-93, Renumbered from 839-030-0051; BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f.
& cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0080
Notice of Hearing

(1) When a party makes a timely written request for a contested case
hearing, that hearing will be scheduled in accordance with OAR 839-050-
0070 and the party will receive a notice of hearing. The Hearings Unit will
issue a notice of hearing to the participants.
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(2) In cases when Formal Charges are filed, the notice of hearing will
accompany the Formal Charges.

(3) The notice of hearing will contain:

(a) A statement of the time and place of the hearing, including the
statement that the hearing will reconvene on successive business days
thereafter until concluded;

(b) A statement of the authority and jurisdiction under which the hear-
ing is to be held;

(c) A reference to the particular sections of the statutes and rules
involved;

(d) A short and plain statement of the matters asserted or charged;

(e) The name of the administrative law judge designated by the com-
missioner to preside at the hearing and whether the administrative law
judge is an employee of the Agency; and

(f) A statement indicating whether the case for the Agency will be pre-
sented by the Department of Justice or by an Agency case presenter.

(4) Sections (3)(c) and (d) above are satisfied if the notice of hearing
attaches and incorporates a charging document that includes the matters
referred to in those paragraphs.

(5) The notice of hearing may contain a statement that:

(a) When a party fails to timely request a hearing, or having made a
timely request subsequently withdraws it, the Agency file will be the evi-
dentiary record of the proceeding;

(b) When, following an answer and request for hearing (when
required), the party subsequently notifies the Agency that the party will not
appear at the hearing, or, without such notice, the party fails to appear at the
hearing, the Agency file may become part of the contested case record; and

(c) When a party fails to answer a charging document, the Agency file
will become part of the contested case record upon default for the purpose

of proving a prima facie case.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 12-1986, f. 10-29-86, ef. 10-30-86; BL 10-1988, f. &
cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-
3-93, Renumbered from 839-030-0055; BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f.
& cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0090
Location of Contested Case Hearings

Contested case hearings will generally be held in a State of Oregon
office building when available, or another appropriate facility, near the

location where the action arose.
Stat. Auth.: ORS 183 & ORS 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0045; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0100
Information for Contested Case Hearings

The Hearings Unit will provide a statement of information for all par-
ties involved in a contested case hearing that includes:

(1) Instructions that all filings, correspondence and documents must
be transmitted to the administrative law judge, through the Hearings Unit at
this address: Bureau of Labor and Industries, Hearings Unit, 1045 State
Office Building, 800 N.E. Oregon Street, Portland, OR 97232-2162;

(2) The information required under ORS 183.413(2) concerning the
rights of the parties to the hearing;

(3) A statement that an order may be issued upon default if a party
requesting a hearing fails to appear at the hearing and if the Agency has pre-
sented a prima facie case on the record; and

(4) A statement that the party’s address as it appears in the Agency’s
files, and to which the notice has been sent, will be the address used through-
out the proceeding. A party whose address changes must notify the Agency;

otherwise, the Agency will presume the address on file to be correct.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0056; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0110
Representation of a Party in a Contested Case Proceeding

(1) Any party may be represented by counsel, as that term is defined
in OAR 839-050-0020(9). At all stages of the contested case proceeding, all
government agencies, partnerships, corporations and unincorporated asso-
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ciations must be represented either by counsel, who may perform all func-
tions consistent with representation of a client, or by an authorized repre-
sentative, subject to the limitations of sections (2) through (6) of this rule.

(2) For purposes of OAR chapter 839, division 50, “authorized repre-
sentative” means a member of a partnership, an authorized officer or regu-
lar employee of a corporation, association or organized group, or an author-
ized officer or employee of a governmental agency.

(3) Before appearing in the case, an authorized representative must
provide written authorization for the named representative to appear on
behalf of the party or limited party. This written authorization must be pro-
vided no later than the time that an answer and request for hearing is filed.

(4) An authorized representative may not present legal argument dur-
ing the contested case proceeding except to the extent authorized by section
5 of this rule. “Legal argument” includes arguments on:

(a) The jurisdiction of the agency to hear the contested case;

(b) The constitutionality of a statute or rule or the application of a
constitutional requirement to an agency;

(c) The application of court precedent to the facts of the particular
contested case proceeding.

(5) The administrative law judge may allow the authorized represen-
tative to present evidence, examine and cross-examine witnesses, and make
arguments relating to the:

(a) Application of statutes and rules to the facts in the contested case;

(b) Actions taken by the Agency in the past in similar situations;

(c) Literal meaning of the statutes or rules at issue in the contested
case;

(d) Admissibility of evidence; and

(e) Proper procedures to be used in the contested case hearing.

(6) When a party is represented by an authorized representative in a
hearing, the administrative law judge will advise such representative of the
manner in which objections may be made and matters preserved for appeal.
Such advice is of a procedural nature and does not change applicable law
on waiver or the duty to make timely objection. When such objections may
involve legal argument as defined in section 4 of this rule, the administra-
tive law judge will provide reasonable opportunity for the authorized rep-
resentative to consult legal counsel and permit such legal counsel to file
written legal argument within a reasonable time after the conclusion of the
hearing.

(7) A party that intends to be represented by counsel during the con-
tested case proceeding, and that is not a government agency, partnership,
corporation or unincorporated association, will notify the Hearings Unit of
its intent to be represented by counsel as soon as practicable. Once the con-
tested case hearing has begun, no party will be allowed a recess to obtain

the services of counsel.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL
8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0057; BL 12-1996, f. & cert. ef. 12-
10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 4-2002, f. 2-14-02, cert. ef. 2-15-02; BLI 15-
2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0120
Representation of a Claimant or Complainant in a Contested Case
Proceeding

The claimant or complainant may have counsel present at the con-
tested case hearing; however, counsel’s participation is limited to rendering
advice to counsel’s client. Such counsel may not file motions, make objec-
tions, examine or cross-examine witnesses or make legal argument, except
that such counsel may assert privilege for counsel’s client at any point in a
contested case proceeding and may participate fully in any deposition of

counsel’s client.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0058; BLI 2-2000, f. & cert. ef. 1-27-00;
BLI 4-2002, f. 2-14-02, cert. ef. 2-15-02; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0130
Responsive Pleadings

(1) A party filing a written request for a hearing or a party served with
Formal Charges must file a written response, referred to as an “answer,” to
the allegations in the charging document. Except as may be otherwise pro-
vided in ORS 652.332(1), the party must file the answer within 20 days
after service of the charging document, except that the party must file the
answer within 60 days after service of the charging document if that docu-
ment proposes to deny a license. The answer must include an admission or
denial of each factual matter alleged in the charging document and a state-
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ment of each relevant defense to the allegations. A general denial is not suf-
ficient to constitute an answer. An answer not including the information
required by this rule may be disregarded and a notice of default may be
issued in accordance with OAR 839-050-0330, as if no answer had been
filed.

(2) Except for good cause shown to the administrative law judge, fac-
tual matters alleged in the charging document and not denied in the answer
will be deemed admitted by the party. The failure of the party to raise an
affirmative defense in the answer is a waiver of such defense. Any new
facts or defenses alleged in the answer will be deemed denied by the
Agency. Evidence will not be taken at the contested case hearing on any
factual or legal issue not raised in the charging document or the answer as

originally filed or as amended pursuant to OAR 839-050-0140.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1987, . 2-11-87, ef. 2-13-87; BL 10-1988, f. & cert.
ef. 6-16-88; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93,
Renumbered from 839-030-0060; BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert.
ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0140
Amendments

(1) Prior to the hearing a participant may amend its pleading once as
a matter of course at any time before a responsive pleading is served.
Otherwise, a participant may amend its pleading only by permission of the
administrative law judge or by written consent of the other participants.
Permissible amendments to charging documents include, but are not limit-
ed to: additions to or deletions of charges; changes to theories of liability;
and increases or decreases to the damages, penalties, or other remedies
sought. Permissible amendments to answers include, but are not limited to,
additions to or deletions of affirmative defenses. Permission will be given
when justice so requires.

(2)(a) Once the hearing commences, issues other than affirmative
defenses not raised in the pleadings may be raised and evidence presented
on such issues, provided there is express or implied consent of the partici-
pants. Consent will be implied when there is no objection to the introduc-
tion of such issues and evidence or when the participants address the issues.
Any participant raising new issues must move the administrative law judge,
before the close of the evidentiary portion of the hearing, to amend its
pleading to conform to the evidence and to reflect issues presented. The
administrative law judge may address and rule upon such issues in the
Proposed Order.

(b) If evidence is objected to at hearing on the grounds that it is not
within the issues raised by the pleadings, the administrative law judge may
allow the pleadings to be amended to conform to the evidence presented.
The administrative law judge will allow the amendment when the partici-
pant seeking to amend its pleading shows good cause for not having includ-
ed the new matter in its pleading prior to hearing and the objecting partici-
pant fails to satisfy the administrative law judge that it would be substan-
tially prejudiced by the admission of such evidence. The administrative law
judge may grant a continuance to enable the objecting participant to meet

such evidence.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0075; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0150
Motions

Except as otherwise stated in OAR 839-050-0050, all pre-hearing and
post-hearing motions will be submitted in writing to the administrative law
judge through the Hearings Unit. If the nonmoving participant chooses to
respond, the nonmoving participant must file a written response to a writ-
ten motion within seven days after service of the motion, unless the admin-
istrative law judge orders otherwise. Motions include but are not limited to
the following:

(1) Motion to dismiss: This motion must be based upon:

(a) Lack of jurisdiction over the subject matter or person;

(b) Insufficiency of process or service of process; or

(c) Failure to state a claim upon which relief can be granted.

(2) Motion to change the place of hearing.

(3) Motion to exclude witnesses:

(a) The motion may be made by any participant at any time prior to
or during the hearing. The administrative law judge may, without a motion
being made by a participant, exclude witnesses until the time of final argu-
ment;
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(b) The Agency case presenter is not subject to exclusion under this
rule;

(c) Claimants and complainants are not subject to exclusion under this
rule;

(d) A natural person who is a respondent in any capacity or who is a
respondent’s authorized representative under OAR 839-050-0110(2) is not
subject to exclusion under this rule;

(e) A party that is a government agency, corporation, or unincorporat-
ed association, including a limited liability company, and that is represent-
ed by counsel, may have present at hearing one natural person designated
to assist in the party’s case who is not subject to exclusion under this rule.

(4) Motion for summary judgment:

(a) A motion for summary judgment may be made by a participant or
by decision of the administrative law judge for an accelerated decision in
favor of any participant as to all or part of the issues raised in the pleadings.
The motion may be based on any of the following conditions:

(A) Issue or claim preclusion;

(B) No genuine issue as to any material fact exists and the participant
is entitled to a judgment as a matter of law, as to all or any part of the pro-
ceedings; or

(C) Such other reasons as are just.

(b) When the administrative law judge grants the motion, the decision
will be set forth in the Proposed Order.

(5) Motion for a postponement:

(a) Any participant making a request for a postponement of any part
of the contested case proceeding must state in detail the reason for the
request. The administrative law judge may grant the request for good cause
shown. In making this determination, the administrative law judge will con-
sider:

(A) Whether previous postponements have been granted;

(B) The timeliness of the request;

(C) Whether a participant has previously indicated it was prepared to
proceed;

(D) Whether there is a reasonable alternative to postponement; for
example, submitting a sworn statement of a witness; and

(E) The date the hearing was originally scheduled to commence.

(b) The administrative law judge will issue a written ruling either
granting or denying the motion and will set forth the reasons therefore;

(c) If all participants agree to a postponement, in order for the post-
ponement to be effective, the administrative law judge will approve of this
agreement. Whether the administrative law judge grants or denies such a
motion for postponement, the administrative law judge will issue a written
ruling setting forth the reasons therefore.

(6) Motion for consolidation of hearings: This motion must allege
facts sufficient to meet the criteria of OAR 839-050-0190.

(7) Motion for hearing by telephone: Any participant may file a
motion to conduct the hearing by telephone. The motion must contain:

(a) A statement setting forth the reason(s) for the request;

(b) A statement explaining why no participant will be substantially
prejudiced by having a hearing in this manner;

(c) A statement of the location of the majority of witnesses expected
to be called;

(d) A statement estimating the number and/or volume of documents to
be introduced into the record;

(e) A statement indicating whether the participant intends to call any
expert witness; and

(f) A statement indicating whether an interpreter or an assistive com-
munication device under OAR 839-050-0300 will be required for any wit-
ness.

(8) Motion for an earlier hearing date: After issuance of a notice of
hearing, a participant may request an earlier hearing date upon a showing
that the purposes of the law or the interests of justice would otherwise be
frustrated.

(9) Motion for a protective order.

(10) Motion for default when a respondent has failed to timely file an
answer within the time specified in the charging document.

(11) Motion to amend.

(12) Motion to make more definite and certain.

Stat. Auth.: ORS 183 & 651.060(4)

Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850

Hist.: BL 8-1986, f. & ef. 9-2-86; BL 12-1986, f. 10-29-86, ef. 10-30-86; BL 10-1988, f. &
cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-
3-93, Renumbered from 839-030-0070; BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f.
& cert. ef. 1-27-00; BLI 4-2002, f. 2-14-02, cert. ef. 2-15-02; BLI 15-2004, f. 11-1-04, cert.
ef. 11-3-04
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839-050-0160
Disqualification of Administrative Law Judge

(1) An administrative law judge may withdraw from a proceeding
whenever the administrative law judge determines disqualification to be
necessary. Any party to any contested case may claim that the person des-
ignated as administrative law judge is prejudiced against any party or coun-
sel or the interest of any party or counsel appearing in such case. Such prej-
udice must be established by a motion supported by an affidavit establish-
ing that the designated administrative law judge is prejudiced against the
party or counsel, or against the interest of the party or counsel, such that the
party or counsel cannot, or believes that he or she cannot, have a fair and
impartial hearing before the administrative law judge, and that it is made in
good faith and not for the purpose of delay. Grounds upon which a motion
may be made, or upon which the administrative law judge may determine
that disqualification is necessary, include but are not limited to a family
relationship with the complainant or claimant or with any party or counsel,
or a financial interest in the property or business of any of those individu-
als. The fact that the administrative law judge is an employee of the Oregon
Bureau of Labor and Industries is not a ground for disqualification of the
administrative law judge.

(2) The motion and affidavit must be filed together within 14 days
after service of the notice of hearing. No motion to disqualify an adminis-
trative law judge may be made after the administrative law judge has ruled
upon any motion, other than a motion to extend time in the case, or after the
hearing has commenced, whichever is earlier.

(3) The administrative law judge will issue a written ruling on the
motion for withdrawal or disqualification, setting forth the grounds there-
fore, within ten days of the receipt of the motion. The ruling will be sent to
the commissioner, the Agency, and all parties.

(4) When an administrative law judge has been disqualified, the com-
missioner will designate another administrative law judge to preside over
the contested case proceeding. The Hearings Unit will notify the partici-

pants of this designation.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0065; BL.
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0170
Joinder of Parties, Claimants, or Complainants

(1) Complainants or claimants: Any number of persons may be joined
in one action as complainants or claimants if they assert a right to relief
arising out of the same or similar transaction(s) or occurrence(s) and if
questions of law or fact common to all these persons will arise in the action.

(2) Parties: Any number of persons may be joined in one action as
parties if there is asserted against them any right to relief arising out of the
same transaction(s) or occurrence(s) and if questions of law or fact com-
mon to all these persons will arise in the action.

(3) The Final Order may find for or against one or more of the com-
plainants or claimants or parties according to their respective rights or lia-
bilities.

(4) Misjoinder of complainants, claimants, or parties is not a ground
for dismissal of an action. Parties may be added or deleted by order of the
administrative law judge upon the motion of any participant, upon the
administrative law judge’s own motion, or upon the application of any per-
son or entity seeking party or limited party status, at any stage of the con-
tested case proceeding. When necessary to complete disposition of the case,
the administrative law judge may postpone the hearing to allow a newly

added complainant, claimant, or party to prepare for the hearing.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0085; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0180
Dual Hearings

(1) The commissioner may hold a hearing in conjunction with the
‘Wage and Hour Commission to resolve the allegations set forth in two or
more charging documents when:

(a) The same evidence will be presented in both cases; and

(b) There will not be substantial prejudice to any party.

(2) The issues in both cases need not be the same, nor must the same
enforcement means or damages be sought.

(3) Such hearings may be combined even when the commissioner and
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the Wage and Hour Commission will issue separate Final Orders.

(4) The same administrative law judge may be designated by the com-
missioner as is designated by the Wage and Hour Commission to conduct
the hearing. Conduct of the hearing includes establishing the procedure for
the hearing, questioning of witnesses, and ruling on motions and objections
to evidence.

(5) The administrative law judge will issue a Proposed Order to the
commissioner in the case. All other rules governing the issuance of any

charging document or the hearings process apply to dual hearings.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0090; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, £. 11-1-04, cert. ef. 11-3-04

839-050-0190
Consolidation of Hearings
The administrative law judge may order a joint contested case hear-
ing for two or more cases when the administrative law judge determines
that the cases involve common questions of law or fact. The administrative
law judge, in conducting the hearing, may establish procedures necessary
to avoid additional costs or delay.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0095; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0200
Discovery

(1) The administrative law judge has the discretion to order discovery
by a participant in appropriate cases. This rule does not require the admin-
istrative law judge to authorize any discovery. If the administrative law
judge does authorize discovery, the administrative law judge will control
the methods, timing, and extent of discovery, but nothing in this rule pre-
vents informal exchanges of information. When the administrative law
judge orders discovery, the administrative law judge will notify the partic-
ipants of the possible sanction, pursuant to section (11) of this rule, for fail-
ure to provide the discovery ordered.

(2) Discovery may include but is not limited to one or more of the fol-
lowing:

(a) Disclosure of names and addresses of witnesses expected to testi-
fy at the hearing;

(b) Production of documents;

(c) Production of objects for inspection or permission to enter upon
land to inspect land or other property;

(d) Written interrogatories to be served on a participant; and

(e) Requests for admission.

(3) Depositions are strongly disfavored and will be allowed only
when the requesting participant demonstrates that other methods of discov-
ery are so inadequate that the participant will be substantially prejudiced by
the denial of a motion to depose a particular witness.

(4) Except as provided in sections (6) and (9) of this rule, before
requesting a discovery order, a participant must seek the discovery through
an informal exchange of information.

(5) Except as provided in sections (6) and (9) of this rule, a request
for a discovery order must be filed with the Hearings Unit, be in writing,
and must include a description of the attempts to obtain the requested dis-
covery informally. The administrative law judge will consider any objec-
tions by the participant from whom discovery is sought.

(6) A participant seeking information from another participant by
means of written interrogatories may serve that participant with up to 25
interrogatories, including all discrete subparts, to be answered by the par-
ticipant served, or, in the case of a corporation, unincorporated association,
or government agency, by its officer or agent. A participant wishing to serve
another participant with more than 25 interrogatories must file a motion
identifying the participant to be served, setting forth a general description
of the nature of the information to be sought and its relevance, and explain-
ing why the additional interrogatories are necessary. Each interrogatory
must be answered separately and fully in writing under oath, unless it is
objected to, in which event the objecting party must state the reasons for
objection and must answer to the extent the interrogatory is not objection-
able. The answers are to be signed by the person making them. The partic-
ipant served with interrogatories must serve its answers and objections, if
any, within 14 days after service of the interrogatories. The administrative
law judge may alter the deadline for answers to interrogatories upon motion
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by either participant.

(7) Any discovery request must be reasonably likely to produce infor-
mation that is generally relevant to the case. If the relevance of the request-
ed discovery is not apparent, the administrative law judge may require the
participant requesting discovery to explain how the request is likely to pro-
duce relevant information. If the request appears unduly burdensome, the
administrative law judge may require an explanation of why the requested
information is necessary or is likely to facilitate resolution of the case.

(8) The administrative law judge will issue an order granting or deny-
ing a discovery request in whole or in part. Participants must comply with
such orders and have a continuing obligation, through the close of the hear-
ing, to provide the other participants with any newly discovered material
that is within the scope of the discovery order.

(9) Unless limited by the administrative law judge, the participants
may issue subpoenas in support of discovery. Counsel representing a party
may issue subpoenas in the same manner as subpoenas are issued in civil
actions, as set forth in the Oregon Rules of Civil Procedure. The adminis-
trative law judge may issue subpoenas in support of discovery for any party
not represented by counsel. The Bureau of Labor and Industries may apply
to the circuit court to compel obedience to a subpoena.

(10) A party wishing the administrative law judge to issue a subpoe-
na on its behalf must file a motion with the Hearings Unit as soon as prac-
ticable after it is served with the notice of hearing, but in no event less than
seven days prior to hearing. The motion must include a showing of gener-
al relevance and reasonable scope of the evidence sought. If the motion is
granted, the Hearings Unit will deliver the subpoena to the party that
requested it. The party will then be responsible for serving the subpoena
and for paying any applicable witness fees.

(11) The administrative law judge may refuse to admit evidence that
has not been disclosed in response to a discovery order or subpoena, unless
the participant that failed to provide discovery shows good cause for hav-
ing failed to do so or unless excluding the evidence would violate the duty
to conduct a full and fair inquiry under ORS 183.415(10). If the adminis-
trative law judge admits evidence that was not disclosed as ordered or sub-
poenaed, the administrative law judge may grant a continuance to allow an
opportunity for the other participant(s) to respond.

(12) The authority to order and control discovery rests with the

administrative law judge.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-30-115; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0210
Case Summary

(1) Prior to any contested case hearing, the administrative law judge
may issue a discovery order directing the participants to prepare a case
summary containing any or all of the following:

(a) A list of all persons to be called as witnesses, including expert wit-
nesses, at the hearing, except that impeachment or rebuttal witnesses need
not be included on the witness list;

(b) The qualifications of any expert witnesses and the substance of the
facts and opinions to which the experts are expected to testify;

(c) Identification and description of any document or other physical
evidence to be offered into evidence at the hearing, together with two
copies of any such document, except that evidence offered solely for
impeachment or rebuttal need not be identified or furnished;

(d) Statement of any defenses to the claim;

(e) Statement of the elements of the claim;

(f) Statement of any agreed or stipulated facts;

(g) Statement of remedies proposed by the Agency and the reasons
therefor, together with any damage computations;

(h) Statement, when appropriate, of any applicable agency policies
together with, in the discretion of the Agency, any supporting documents or
information on which such policies are based.

(2) When a party is unrepresented by counsel, the administrative law
judge may order the party to produce a summary of the case containing
only the information and documents described in subsections (1)(a), (b),
and (c) of this rule.

(3) Each participant must serve a copy of its case summary, including
all documents or other physical evidence to be offered into evidence at the
hearing as described in (1)(c) of this rule, on the other participants.
Following production of the case summary and before the start of the hear-
ing, a participant must, as soon as practicable, file and serve the other par-
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ticipants with an addendum to its case summary if the participant intends to
offer as evidence at the hearing any additional documents, physical
exhibits, or testimony that was not identified in the original case summary.
The addendum must meet the requirements of paragraphs (1)(a), (1)(b), and
(1)(c) of this rule, as applicable. As with the original case summary, evi-
dence to be offered solely for impeachment or rebuttal need not be identi-
fied or furnished.

(4) When the administrative law judge orders a case summary, the
administrative law judge will notify the participants of the possible sanc-
tion, pursuant to OAR 839-050-0210(5), for failure to provide the case
summary.

(5) The administrative law judge may refuse to admit evidence that
has not been disclosed in response to a case summary order, unless the par-
ticipant that failed to provide the evidence offers a satisfactory reason for
having failed to do so or unless excluding the evidence would violate the
duty to conduct a full and fair inquiry under ORS 183.415(10). If the
administrative law judge admits evidence not provided in response to a case
summary order, the administrative law judge may grant a continuance to

allow an opportunity for the other participants to respond.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, . & cert. ef. 6-16-88; BL 6-1989, f. & cert.
ef. 9-5-89; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93,
Renumbered from 839-030-0071; BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert.
ef. 1-27-00; BLI 4-2002, f. 2-14-02, cert. ef. 2-15-02; BLI 15-2004, f. 11-1-04, cert. ef. 11-
3-04

839-050-0220
Informal Disposition of Contested Case

(1) An informal disposition of a contested case occurs when, after the
Agency issues a charging document, a case is resolved by stipulation,
agreed settlement, consent order, settlement agreement, or default.

(2) When a party is interested in settling a case prior to the contested
case hearing, the party should contact the Agency case presenter or other
individual named in the notice of hearing who is scheduled to present the
case for the Agency. Settlement negotiations do not serve as a basis for a
postponement of the hearing, and participants should continue to prepare
for hearing until they reach an agreement to settle and the Hearings Unit is
so notified. An agreement to settle is reached when the participants have
made an agreement to resolve the contested case and have agreed, orally or
in writing, to the specific conditions of their agreement.

(3) When an agreement to settle is reached before the date of hearing,
the participants will immediately notify the Hearings Unit. If such notice is
given before the case summary due date, the case summary need not be
filed by the participants that have reached an agreement to settle. The par-
ticipants will file settlement documents with the Hearings Unit as soon as
they are fully executed. If the participants have not filed fully executed doc-
uments with the Hearings Unit before the time set for hearing, at that time
the participants must:

(a) Submit all necessary settlement documents, fully executed; or

(b) Put the settlement terms in writing and fully execute the written
document as provided in subsection (8) of this rule.

(4) When the participants notify the Hearings Unit before a hearing
that an agreement to settle has been reached, but fail to submit fully exe-
cuted settlement documents before or at the time set for hearing and dis-
agree on the record as to the specific terms of the agreement to settle, the
administrative law judge may hold the hearing as scheduled if the partici-
pants agree or reschedule the hearing as soon as practicable, with the date
being determined by the administrative law judge. Unless the administra-
tive law judge and all participants agree, the new date of hearing will be no
sooner than 14 days from the original date set for hearing. No further post-
ponement will be allowed on the basis of a purported settlement and the
case summary requirement will not be waived for the rescheduled hearing
as provided in subsection (3) of this rule.

(5) When a settlement is reached at the time set for hearing or during
the hearing, the administrative law judge may grant a recess in order to
allow the participants time to prepare and fully execute all necessary set-
tlement documents.

(6) Fully executed settlement documents submitted to the Hearings
Unit will not contain terms that the Agency lacks the authority to enforce
or is not a party to, such as an agreement by the claimant(s) or com-
plainant(s) not to pursue legal actions against respondent(s) other than the
claim or complaint being settled.

(7) Fully executed settlement documents submitted to the Hearings
Unit will not contain provisions requiring the settlement terms to be confi-
dential or requiring the claimant(s), complainant(s), or the Agency to keep
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the settlement terms confidential.

(8) “Fully executed” means that settlement documents are signed by
the following persons:

(a) When the charging document is entitled “Formal Charges,” the
complainant(s), respondent(s), and the Civil Rights Division administrator
or the administrator’s designee from the division.

(b) When the charging document is entitled “Order of
Determination,” respondent(s), and the Wage and Hour Division adminis-
trator or the administrator’s designee from the division.

(c) When the charging document is entitled “Notice of Intent,”
respondent(s), and the Wage and Hour Division administrator or the admin-
istrator’s designee from the division.

(d) In addition to the necessary signatories named in (a) — (c), settle-
ment documents may be signed by Agency case presenters and may be
approved “as to form and content” by attorneys for respondents, claimants,
and complainants.

(9) Participants waive their right to a contested case hearing by their
signatures on fully executed settlement documents.

(10) When a contested case is resolved by informal disposition other
than default (see OAR 839-050-0330), the administrative law judge will
incorporate the settlement terms into a Final Order on Informal Disposition.
‘When an Order of Determination or Notice of Intent has been issued, but a
Notice of Hearing has not been issued, the fully executed settlement docu-
ment may be incorporated into a Final Order on Informal Disposition by
either the Administrator of the Wage and Hour Division or an administra-
tive law judge.

(a) The Hearings Unit will deliver or mail a copy of a Final Orders on
Informal Disposition issued by an administrative law judge, and the Wage
and Hour Division will deliver or mail a copy of a Final Order on Informal
Disposition issued by the Administrator of the Wage and Hour Division, to
each participant and, if applicable, to the participant’s attorney of record.

(b) A Final Order on Informal Disposition is not subject to ORS
183.470.

(c) A Final Order on Informal Disposition is not subject to judicial
review.

(d) Within 60 days after a Final Order on Informal Disposition is
issued, a participant may petition the Bureau of Labor and Industries to set
aside the order on the ground that the informal disposition was obtained by

fraud or duress.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 6-1989, f. & cert.
ef. 9-5-89; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93,
Renumbered from 839-030-0200; BL 12-1996, f. & cert. ef. 12-10-96; BLI 3-1998, f. & cert.
ef. 2-11-98; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0230
Authority of the Case Presenter

(1) The case presenter is authorized by ORS 183 to appear on behalf
of and represent the Agency. The case presenter may perform any function
not prohibited by this rule.

(2) The case presenter may not present legal argument during the con-
tested case proceeding except to the extent authorized by section 3 of this
rule. “Legal argument” includes arguments on:

(a) The jurisdiction of the agency to hear the contested case;

(b) The constitutionality of a statute or rule or the application of a
constitutional requirement to an agency;

(c) The application of court precedent to the facts of the particular
contested case proceeding.

(3) The administrative law judge may allow the case presenter to pres-
ent evidence; examine and cross-examine witnesses; and make arguments
relating to the:

(a) Application of statutes and rules to the facts in the contested case;

(b) Actions taken by the Agency in the past in similar situations;

(c) Literal meaning of the statutes or rules at issue in the contested
case;

(d) Admissibility of evidence; and

(e) Proper procedures to be used in the contested case hearing.

(4) When a case presenter is representing the Agency in a hearing, the
administrative law judge will advise such representative of the manner in
which objections may be made and matters preserved for appeal. Such
advice is of a procedural nature and does not change applicable law on
waiver or the duty to make timely objection. When such objections may
involve legal argument as defined in section 2 of this rule, the administra-
tive law judge will provide reasonable opportunity for the case presenter to
consult legal counsel and permit such legal counsel to file written legal
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argument within a reasonable time after the conclusion of the hearing.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 10-1988, . & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL
8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0059; BL 12-1996, f. & cert. ef. 12-
10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0240
Responsibilities of the Administrative Law Judge

The commissioner designates as administrative law judges those
employees who are employed by the Agency as hearings officers and those
persons who are appointed to preside at particular hearings. The commis-
sioner delegates to such designee the authority to:

(1) Rule on all motions filed prior to the hearing.

(2) Issue subpoenas and otherwise oversee the discovery process in a
manner consistent with rules relating to these powers.

(3) Hold appropriate conferences, if necessary, before or during the
course of the hearing to discuss the conduct of the proceedings or the issues
to be presented.

(4) Regulate the course of the hearing, including scheduling, recon-
vening, and adjourning.

(5) Maintain order during the course of the hearing, including the
authority to expel persons whose conduct is disruptive.

(6) Make rulings on motions or evidence, with or without objection,
during the hearing.

(7) Question witnesses at the hearing and set time limitations for argu-
ment or presentation.

(8) Limit or extend filing periods.

(9) Decide procedural matters, but not grant motions for summary
judgment or other motions by a party that involve final determination of the
proceeding, but to issue a Proposed Order as provided for in these rules.
Nothing in this section may be construed to prohibit the administrative law
judge from making a routine disposition of a hearing proceeding based on
a settlement, on the Agency’s withdrawal of the charging document, or on
other reasons not requiring a Final Order by the commissioner.

(10) Prepare a Proposed Order at the conclusion of the contested case
hearing and send it to the Agency, the commissioner, and all parties to the
case; and at the request of the commissioner, assist in responding to any
exceptions and the preparation of the Final Order.

(11) Take any other action consistent with the duties of an adminis-

trative law judge.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 12-1986, f. 10-29-86, ef. 10-30-86; BL 10-1988, f. &
cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-
3-93, Renumbered from 839-030-0100; BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f.
& cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0250
Conduct of Hearings

The hearing will be conducted by and under the control of the admin-
istrative law judge.

(1) The administrative law judge will open the hearing with a brief
introduction of the Agency, the parties and issues, including all information
required by ORS 183.413(2) and 183.415(7).

(2) Each participant may be given an opportunity to make an opening
statement describing the evidence and issues to be presented at the hearing.

(3) The Agency will present evidence in support of the charging doc-
ument.

(4) Any person, government agency, or entity granted party status
may present additional evidence in support of the charging document.

(5) Each party opposing the charging document must present evi-
dence in support of the party’s position.

(6) Participants will have the right to conduct cross-examination of
adverse witnesses.

(7) Participants may present rebuttal evidence.

(8) Participants may be given the opportunity to make a closing state-
ment at the conclusion of the testimony.

(9) The administrative law judge has the right to question any witness.
The administrative law judge may request any participant to provide addi-
tional evidence, and may recess the hearing when necessary to allow the
participant the opportunity to gather and present the requested evidence.

(10) In any proceeding the administrative law judge may call the par-
ticipants together for a pre-hearing conference in order to ascertain what is
disputed, hear argument on motions, order discovery, or resolve procedur-
al matters. At any time during the hearing, the administrative law judge
may recess the hearing in order to conduct such a conference. The results
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of any conference will be summarized on the record, except that argument
on motions will be recorded verbatim.

(11) When the testimony of a witness not present at the hearing is nec-
essary to the complete and fair adjudication of the case, the administrative
law judge may admit testimony of the witness by telephone or other two-
way communication device. In such cases:

(a) The testimony of the witness will be broadcast simultaneously to
all participants and to the administrative law judge;

(b) All rules governing the questioning of witnesses present at the
hearing apply to witnesses whose testimony is taken by telephone; and

(c) The participant presenting the witness by telephone will provide
the witness’s telephone number and the approximate time that the witness
will be available.

(12) The Agency has the right to submit a statement of policy con-

cerning any issue that may arise in the course of the hearing.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0105; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0255
Telephone Hearings

(1) A “telephone hearing” is one in which at least one participant is
not physically present at the hearing but participates by telephone or other
two-way communication device.

(2) The administrative law judge has the discretion to hold a hearing
or portion of a hearing by telephone. Nothing in this rule precludes the
administrative law judge from allowing some parties or witnesses to attend
by telephone while others attend in person.

(3) The administrative law judge may direct that a hearing be held by
telephone upon request or on the administrative law judge’s own motion.

(4) Unless otherwise ordered by the administrative law judge, up to
ten days before the telephone hearing each participant must deliver to the
Hearings Unit and each other participant copies of documentary evidence
that it will seek to introduce into the record and a list of all persons to be
called as witnesses.

(5) The administrative law judge may refuse to admit evidence not
disclosed as required by section (4) of this rule, unless the participant that
failed to provide the documentary evidence and the list of witnesses offers
a satisfactory reason for having failed to do so or unless excluding the evi-
dence would violate the duty to conduct a full and fair inquiry under ORS
183.415(10). If the administrative law judge admits evidence that was not
disclosed as required, the administrative law judge may grant a continuance

to allow an opportunity for the other participant(s) to respond.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 4-2002, f.
2-14-02, cert. ef. 2-15-02; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0260
Evidence

(1) All evidence of the type commonly relied upon by reasonably pru-
dent persons in the conduct of their serious affairs, including hearsay if reli-
able, will be admissible.

(2) Trrelevant, immaterial, or unduly repetitious evidence may be
excluded.

(3) The burden of presenting evidence to support a fact or proposition
rests on the proponent of that fact or proposition.

(4) The burden of presenting evidence to establish a prima facie case
rests with the Agency.

(5) When appropriate, the burden of proving failure to mitigate dam-
ages rests with the party.

(6) Any witness, including Agency staff, may submit evidence to the
administrative law judge.

(7) All offered evidence to which there is no objection may be
received by the administrative law judge subject to the administrative law
judge’s power to exclude irrelevant, immaterial, or unduly repetitious mat-
ters.

(8) Evidence on which an objection is made may be taken by the
administrative law judge. Rulings on the admissibility or exclusion of this
evidence will be made at the hearing or at the time the Proposed Order in
the case is issued.

(9) Any affidavit, certificate, or document included with a case sum-
mary or that a participant serves on the other participants at least ten days
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before hearing may be offered and received into evidence unless cross-
examination is requested of the affiant, certificate preparer, or other docu-
ment preparer or custodian no later than five days prior to hearing or, for
good cause shown, by such other date as the administrative law judge may
set. An affidavit or certificate may be offered and received with the same
effect as oral testimony.

(10) If cross-examination is requested of the affiant, certificate pre-
parer or other document preparer or custodian as provided in section (9) of
this rule and the preparer is not made available for cross-examination, but
the affidavit, certificate or other document is offered in evidence, the same
may be received in evidence, provided the administrative law judge deter-
mines that:

(a) The contents of the document are otherwise admissible; and

(b) The participant requesting cross-examination would not be sub-
stantially prejudiced by the lack of cross-examination.

(11) The administrative law judge will accept an offer of proof made
for excluded evidence. The administrative law judge has the discretion to
decide when and in what form the offer of proof will be made and may

place reasonable time or page limits on the offer of proof.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0120; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 152004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0270
Exhibits

(1) Hearing participants must premark their exhibits. Agency exhibits
will be marked with “A” (for example, A-1, A-2, etc.), and respondent
exhibits will be marked with “R” (for example, R-1, R-2, etc.). The admin-
istrative law judge will preserve the exhibits received as part of the record
of the proceedings.

(2) All paper exhibits must be no larger than 8 1/2 by 11 inches in size
and the participant presenting this exhibit must bring two copies of the
exhibit to the hearing in addition to the copies already provided with the
case summary. Participants must bring four copies of rebuttal or impeach-
ment exhibits to the hearing unless those exhibits were previously submit-
ted with the case summary, in which case only two additional copies are
required at the hearing.

(3) Larger exhibits are allowed; however, in order to be included in
the record, the information contained in the exhibit must be reduced to
paper 8 1/2 by 11 inches in size.

(4) Variation from the exhibit size requirements will be allowed only

when there is no reasonable alternative.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0125; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 4-2002, f. 2-14-02,
cert. ef. 2-15-02; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0280
Stipulation

(1) Prior to the hearing, participants to a contested case may agree to
all or some of the facts involved in the controversy. This may be done
through a written and signed stipulation or an oral stipulation made on the
record during a prehearing conference. Such a stipulation of facts is bind-
ing upon those who agree to it and will be regarded and used as evidence
at the hearing. During the hearing, participants may stipulate to facts
involved in the controversy. The administrative law judge is bound by the
facts set forth in a stipulation, but not by any conclusion drawn from those
facts.

(2) Any party interested in stipulating to all or any part of the facts
involved in the case should contact the Agency case presenter identified in
the notice of hearing. The Agency may also contact any party requesting

that a stipulation be entered on all or any part of the facts.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0135; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0290
Witnesses

All testimony to be taken at the hearing, except matters officially
noticed or entered by stipulation, will be sworn or affirmed. This may
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include testimony given on deposition, by affidavit, or in answers to inter-

rogatories.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0140; BLI 2-2000, f. & cert. ef. 1-27-00;
BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0300
Interpreters and Assistive Communication Devices

(1) When a person unable to speak or understand the English lan-
guage, or having a physical hearing or speaking impairment, is involved in
a contested case hearing, such person is entitled to a qualified interpreter or
appropriate assistive communication device. All interpreters will be
appointed by the administrative law judge. A participant wishing to obtain
the services of an interpreter or to obtain an assistive communication device
must notify the administrative law judge no later than 20 days before the
hearing.

(2) Upon receipt of such request, the Hearings Unit will arrange for
the services of an interpreter or for the use of an assistive communication
device and will notify the participants of the identity of the interpreter.
When such services are necessary, the Agency will compensate the inter-
preter and provide for the use of an assistive communication device at the
Agency’s expense.

(3) The administrative law judge will ask interpreters to state on the
record their name and whether they are an Oregon Certified Court
Interpreter under ORS 45.291. If so, the interpreter need not be adminis-
tered a new oath or submit qualifications on the record. If an interpreter is
not an Oregon Certified Court Interpreter under ORS 45.291, the adminis-
trative law judge will ask the interpreter to state the interpreter’s qualifica-
tions on the record and take an oath regarding responsibilities to make a
true and impartial interpretation of the proceedings in an understandable
manner using the interpreter’s best skills and judgment and to act in accor-

dance with the standards and ethics of the interpreter profession.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0145; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 4-2002, f. 2-14-02, cert. ef. 2-15-02; BLI 15-2004, f.
11-1-04, cert. ef. 11-3-04

839-050-0310
Ex Parte Communications

The administrative law judge will place on the record a statement of
the substance of any ex parte communication on a fact in issue made to the
administrative law judge while the proceeding is pending. Participants will
be given notice of such ex parte communication and of their right to rebut

the substance of the ex parte communication on the record.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0101; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0320
Official Notice

The administrative law judge and commissioner may take notice of
judicially cognizable facts and of general, technical, or scientific facts with-
in the specialized knowledge of the administrative law judge or commis-
sioner. Participants will be notified at any time during the proceeding of
material officially noticed, and they will be afforded the opportunity to con-
test the fact so noticed. The notice required by this section may be given to
the participants during the hearing, prior to the issuance of the Proposed

Order, or in the Proposed Order in the matter.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0130; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 4-2002, f. 2-14-02,
cert. ef. 2-15-02; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0330
Default
(1) Default may occur when:
(a) A party fails to file a required response, including a request for
hearing or an answer, within the time specified in the charging document;
(b) A party withdraws a request for hearing;
(c) The Hearings Unit has scheduled a hearing and a party notifies the
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Agency or the administrative law judge that the party will not appear at the
specified time and place; or

(d) A party fails to appear at the scheduled hearing.

(2) When a party notifies the Agency that it will not appear at the
specified time and place for the contested case hearing or, without such
notification, fails to appear at the specified time and place for the contest-
ed case hearing, the administrative law judge will take evidence to estab-
lish a prima facie case in support of the charging document and will then
issue a Proposed Order to the commissioner and all participants pursuant to
OAR 839-050-0370. Unless notified by the party, the administrative law
judge will wait no longer than 30 minutes from the time set for the hearing
in the notice of hearing to commence the hearing.

(3) When a party is in default and the administrative law judge has not
granted relief from default, the administrative law judge will not permit the
party to participate in any manner in the subsequent hearing, including, but
not limited to, presentation of witnesses or evidence on the party’s own
behalf, examination of Agency witnesses, objection to evidence presented
by the Agency, making of motions or argument, and filing exceptions to the

Proposed Order.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1987, f. 2-11-87, ef. 2-13-87; BL 4-1993(Temp), f.
4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0185;
BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-
1-04, cert. ef. 11-3-04

839-050-0340
Relief from Default

(1) Relief from default may be granted when good cause is estab-
lished within ten days after any of the following:

(a) A Final Order by default has been issued by the administrator of
the Wage and Hour Division;

(b) A notice of default has been issued; or

(c) A party has failed to appear at a hearing.

(2) The request for relief from default must be in writing and be
accompanied by a written statement, together with appropriate documenta-
tion, setting forth the facts supporting the claim of good cause.

(3) A request for relief from default made after a Final Order by
default has been issued by the administrator of the Wage and Hour Division
must be addressed to the administrator of the Wage and Hour Division and
ruled upon by an administrative law judge. When the administrator of the
Wage and Hour Division receives a request for relief from default, the
administrator will forward that request to the Hearings Unit for assignment
to an administrative law judge, along with a copy of the Final Order by
default. The administrator may also file a response to the request for relief
from default. Any response the administrator files will be served on the
requesting party.

(4) A request for relief from default made after a notice of default has
been issued or after the party has failed to appear at a hearing will be

addressed to and ruled upon by the administrative law judge.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1987, . 2-11-87, ef. 2-13-87; BL 10-1988, f. & cert.
ef. 6-16-88; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93,
Renumbered from 839-030-0190; BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert.
ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0350
Record of Proceeding

(1) A verbatim, written and/or mechanical record of the proceeding
will be made that includes:

(a) All pleadings, motions, legal memoranda, correspondence, and
rulings made by the administrative law judge;

(b) The case summary submitted by any participant;

(c) Evidence received or considered;

(d) Stipulations approved by the administrative law judge;

(e) A statement of matters officially noticed;

(f) Questions asked, offers of proof and objections and rulings made
during the hearing;

(g) A statement of any ex parte communications on a fact at issue
made to the administrative law judge;

(h) The Proposed Order by the administrative law judge;

(i) Exceptions filed by any participant;

(j) Nonconfidential advice from counsel to the Agency;

(k) Policy statements submitted by the Agency; and

(1) The commissioner’s Final Order.

(2) The record in the case does not close until the Hearings Unit has
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received all documents, statements, and advice requested. The administra-
tive law judge will determine the date upon which the record closed.
(3) The written or mechanical record ordinarily will not be transcribed

unless requested for purposes of court review.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0150; BL.
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0360
Post-Hearing Briefs

(1) The administrative law judge may request a post-hearing brief
from a participant. The administrative law judge will state the specific
issues to be briefed and the deadline for filing the brief.

(2) If a party’s brief contains legal argument as defined in OAR 839-
050-0110(4), the party must file its brief through counsel, except if the
party is an individual who is not required under OAR 839-050-0110(1) to
be represented by counsel and personally files the brief. The Agency may
respond to the administrative law judge’s request by filing a legal brief
from the Attorney General or an Agency statement of policy. Unless filed
by the Attorney General, the Agency’s statement of policy may not contain
legal argument as defined in OAR 839-050-0110(4).

(3) Nothing in this rule limits the administrative law judge’s authori-

ty to request a statement of policy from the Agency.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0155; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0370
Proposed Orders

(1) The administrative law judge will prepare and serve upon the
commissioner and all participants a Proposed Order including the follow-
ing:

(a) Rulings, motions, or objections, including those rulings previous-
ly reserved;

(b) Findings of fact, including those matters at issue that are either
agreed to as fact at the hearing or by stipulation, or that, when disputed, are
determined by the administrative law judge to be a fact over contentions to
the contrary, and will include:

(A) A concise statement of facts supporting the findings as to each
contested issue of fact;

(B) Ultimate facts required to support the Agency’s order; and

(C) Credibility findings when credibility is of importance in the deci-
sion of the case, including the evidence relied on to reach this finding and
the relevance of that evidence.

(c) Conclusions of law;

(d) An opinion explaining the rationale for the findings of fact and
conclusions of law; and

(e) An order setting forth the administrative law judge’s suggested
determination, when the proposed decision is adverse to the party, of the
amount owed by the party and any other relief within the authority of the
commissioner.

(2) Proposed Orders will include a statement that written exceptions,
if any, must be filed by participants within ten days of the date of issuance

of the Proposed Order. Stat. Auth.: ORS 183, ORS 651.060(4)
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 12-1986, f. 10-29-86, ef. 10-30-86; BL 4-1993(Temp),
f. 4-7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-
0160; BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004,
f. 11-1-04, cert. ef. 11-3-04

839-050-0380
Exceptions to Proposed Order

(1) Any participant may file exceptions to the Proposed Order.
Exceptions must be specific and must be in writing. No oral argument is
allowed on exceptions unless requested by the administrative law judge.
Any new facts presented or issues raised in exceptions will not be consid-
ered by the commissioner in the Final Order.

(2) Exceptions filed by the Agency may include factual summaries,
statements of policy, corrections, and prior Agency decisions, but may not
include legal argument as defined in OAR 839-050-0110(4) unless the
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Agency is represented by counsel.

(3) Exceptions filed by a party’s authorized representative may
include factual summaries, statements of policy, corrections, and prior
Agency decisions, but may not include legal argument as defined in OAR
839-050-0110(4). A party that is a government agency, corporation, or
unincorporated association, including a limited liability company, may
include legal argument in its exceptions only if those exceptions are filed
by counsel.

(4) Participants must file any exceptions within ten days of the date of
issuance of the Proposed Order. Exceptions must be filed with the admin-
istrative law judge through the Hearings Unit. Participants may request an

extension of time to file exceptions as provided in OAR 839-050-0050.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0165; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 152004, f. 11-1-04,
cert. ef. 11-3-04

839-050-0400
Agency Policy

The administrative law judge may, at any time during a contested case
proceeding and before the issuance of a Final Order, request that the
Agency submit a written statement indicating the Agency’s policy with
regard to any statute or administrative rule at issue in the case. The admin-
istrative law judge will provide a copy of such request and Agency state-
ment to the commissioner and all parties in the case and will include the

statement in the record of the proceeding.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0175; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0410
Reopening the Contested Case Record

On the administrative law judge’s own motion or on the motion of a
participant, the administrative law judge will reopen the record when the
administrative law judge determines additional evidence is necessary to
fully and fairly adjudicate the case. A participant requesting that the record
be reopened to offer additional evidence must show good cause for not hav-

ing provided the evidence before the record closed.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 4-1993(Temp), f. 4-7-93, cert. ef. 4-12-93; BL 8-1993,
f. & cert. ef. 9-3-93, Renumbered from 839-030-0195; BL 12-1996, f. & cert. ef. 12-10-96;
BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0420
Final Order

(1) Except as provided in OAR 839-050-0220, 839-050-0430, or 839-
050-0440, on the basis of the record considered as a whole, the commis-
sioner will issue a Final Order in writing that includes findings of fact, con-
clusions of law, and an opinion and order. The Final Order will also contain
a notice that the Final Order may be appealed to the Oregon Court of
Appeals.

(2) The Final Order may include different findings, conclusions, or
interpretations of law than the Proposed Order.

(3) The Final Order may provide for a different determination of lia-
bility, alternative means of enforcement, damages, or penalties, than the
Proposed Order.

(4) A copy of the Final Order will be served on participants to a con-
tested case in accordance with OAR 839-050-0030.

(5) Unless otherwise provided by law, a final order remains in effect

during appeal, reconsideration or rehearing until stayed or changed.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 8-1986, f. & ef. 9-2-86; BL 10-1988, f. & cert. ef. 6-16-88; BL 4-1993(Temp), f. 4-
7-93, cert. ef. 4-12-93; BL 8-1993, f. & cert. ef. 9-3-93, Renumbered from 839-030-0180; BL
12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 4-2002, f. 2-14-02,
cert. ef. 2-15-02; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

839-050-0430
Final Order by Default

(1) The administrator of the Wage and Hour Division may issue a
Final Order by default when:

(a) A party is given an opportunity to request a hearing and file an
answer within the time specified in the charging document and fails to do

December 2004: Volume 43, No. 12



ADMINISTRATIVE RULES

s0; or

(b) A party withdraws the party’s request for hearing.

(2) A Final Order by default may be issued only after a prima facie
case in support of the charging document is made on the record. A prima
facie case may be made from the Agency’s file, if designated as the record
in the charging document, provided that the charging document contained
a statement advising the party that a failure to request a hearing would
result in a Final Order.

(3) The participants will be served with a copy of the Final Order by
default in accordance with OAR 839-050-0030.

(4) When a party has requested a hearing but either fails to attend the
hearing or notifies the Agency that it will not attend, the administrative law
judge will issue a Proposed Order pursuant to OAR 839-050-0330(2) and

the commissioner will issue a Final Order pursuant to OAR 839-050-0420.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BL 12-1996, f. & cert. ef. 12-10-96; BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004,
f. 11-1-04, cert. ef. 11-3-04

839-050-0440
Expedited Hearings

(1) Expedited contested case hearings are governed by the procedures
set forth in OAR 839, division 50, except to the extent those procedures are
modified by this rule.

(2) The administrator of the Wage and Hour Division may request that
any contested case proceeding arising out of that division be expedited. The
request for an expedited hearing must be signed by the division adminis-
trator or the administrator’s designee, must be included with the request for
hearing submitted to the Hearings Unit, and must be served on the other
participants.

(3) An administrative law judge will be assigned and will rule on the
request for an expedited hearing within three business days of the date it is
received by the Hearings Unit.

(4) If the administrative law judge grants the request for an expedited
hearing, the notice of hearing will issue together with the order granting the
request.

(5) The expedited hearing will be set for a date no earlier than 20 days
after the date of issuance of the charging document, except that the hearing
may be set for an earlier date when all participants agree and the adminis-
trative law judge assigned to the case is available.

(6) The commissioner delegates to the administrative law judge the
authority to prepare and issue Final Orders in expedited hearings. No

Proposed Order will be issued in an expedited hearing.
Stat. Auth.: ORS 183 & 651.060(4)
Stats. Implemented: ORS 279.361, 279.370, 652.332(3), 653.065(1), 658.115, 658.407(3),
658.820, 659A.845 & 659A.850
Hist.: BLI 2-2000, f. & cert. ef. 1-27-00; BLI 15-2004, f. 11-1-04, cert. ef. 11-3-04

Adm. Order No.: BLI 16-2004

Filed with Sec. of State: 11-8-2004

Certified to be Effective: 11-10-04

Notice Publication Date:

Rules Amended: 839-016-0750

Subject: The rule adopts prevailing rates of wage as determined by
the Commissioner of the Bureau of Labor and Industries for speci-
fied residential projects for the dates specified.

Rules Coordinator: Marcia Ohlemiller—(503) 731-4212

839-016-0750
Residential Prevailing Wage Rate Determinations

(1) Pursuant to ORS 279.359, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in the fol-
lowing residential rate determination(s) are the prevailing rates of wage for
workers upon said public works project(s) for the period(s) of time speci-
fied:

(a) Special Prevailing Wage Rate Determination for Residential
Project, Madrone Street Affordable Housing, Project #2004-01 dated April
22,2004 for the period May 1, 2004 through June 30, 2005.

(b) Special Prevailing Wage Rate Determination for Residential
Project, Sagewind Manor, Project #2004-03, dated May 20, 2004, for the
period of May 24, 2004 through June 30, 2005.

(c) Special Prevailing Wage Rate Determination for Residential
Project, Lakeview Commons, Project #2004-04, dated June 22, 2004 for the
period of June 24, 2004 through June 30, 2005.

(d) Special Prevailing Wage Rate Determination for Residential
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Project, Hampden Lane, Project #2004-05, dated July 13, 2004 for the peri-
od of July 15, 2004 through June 30, 2005.

(e) Special Prevailing Wage Rate Determination for Residential
Project, Headwaters Apartments, Project #2004-06, dated October 14, 2
004 for the period of October 15, 2004 through June 30, 2005.

(f) The Special Prevailing Wage Rate Determination for Residential
Project, City Center Apartments, Project #2004-02, dated April 22, 2004,
for the period of May 1, 2004 through March 31, 2005 was repealed on
November 1, 2004.

(2) Copies of the rates referenced in section (1) of this rule are avail-
able from any office of the Wage and Hour Division of the Bureau of Labor
and Industries. The offices are located in Eugene, Medford, Portland and
Salem and listed in the blue pages of the phone book. Copies may also be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE
Oregon Street #32, Portland, Oregon 97232; (503) 731-4709.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279.359

Stats. Implemented: ORS 279.359

Hist.: BLI 5-1999, f. 6-30-99, cert. ef. 7-1-99; BLI 7-1999, f. 8-26-99, cert. ef. 9-15-99; BLI
8-1999, f. & cert. ef. 9-8-99; BLI 10-1999, f. 9-14-99, cert. ef. 9-17-99; BLI 11-1999, f. 9-
22-99, cert. ef. 9-27-99; BLI 6-2000, f. 2-14-00, cert. ef. 2-15-00; BLI 12-2000, f. 5-24-00,
cert. ef. 7-1-00; BLI 18-2000, f. & cert. ef. 9-1-00; BLI 21-2000, f. 9-15-00, cert. ef. 9-22-
00; BLI 23-2000, f. & cert. ef. 9-25-00; BLI 24-2000, f. 10-30-00, cert. ef. 11-1-00; BLI 2-
2001, f. & cert. ef. 1-24-01; BLI 6-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 7-2001, f. 7-20-01,
cert. ef. 7-24-01; BLI 9-2001, f. 7-31-01, cert. ef. 8-1-01; BLI 10-2001, f. 8-14-01, cert. ef.
8-15-01; BLI 11-2001, f. & cert. ef. 8-22-01; BLI 13-2001, f. 9-26-01, cert. ef. 10-1-01; BLI
6-2002, f. 3-14-02, cert. ef. 3-15-02; BLI 7-2002, f. 3-22-02, cert. ef. 3-25-02; BLI 11-2002,
f. & cert. ef. 5-23-02; BLI 13-2002, f. 6-26-02 cert. ef. 7-1-02; BLI 14-2002, f. 8-23-02, cert.
ef. 10-1-02; BLI 2-2003, f. & cert. ef. 3-28-03; BLI 2-2004, f. 4-23-04, cert. ef. 5-1-04; BLI
3-2004, f. 5-18-04, cert. ef. 5-19-04; BLI 4-2004, f. & cert. ef. 5-24-04; BLI 5-2004, f. 6-23-
04, cert. ef. 6-24-04; BLI1 7-2004, f. 7-14-04, cert. ef. 7-15-04; BLI 13-2004, f. & cert. ef. 10-
19-04; BLI 14-2004, f. 10-29-04 cert. ef. 11-1-04; BLI 16-2004, f. 11-8-04, cert. ef. 11-10-
04

Department of Agriculture
Chapter 603

Adm. Order No.: DOA 24-2004

Filed with Sec. of State: 10-28-2004

Certified to be Effective: 10-28-04

Notice Publication Date: 8-1-04

Rules Amended: 603-022-0005, 603-022-0101, 603-022-0310, 603-
022-0325, 603-022-0330, 603-022-0340, 603-022-0345, 603-022-
0515, 603-022-0530, 603-022-0600, 603-022-0605

Rules Repealed: 603-022-0315, 603-022-0610, 603-022-0615, 603-
022-0620, 603-022-0625, 603-022-0630, 603-022-0635, 603-022-
0640, 603-022-0645, 603-022-0650, 603-022-0655, 603-022-0660,
603-022-0665, 603-022-0670, 603-022-0675, 603-022-0680, 603-
022-0685, 603-022-0690, 603-022-0695, 603-022-0700, 603-022-
0705, 603-022-0710, 603-022-0800, 603-022-0805, 603-022-0810,
603-022-0815, 603-022-0820, 603-022-0825, 603-022-0830, 603-
022-0835, 603-022-0840, 603-022-0845, 603-022-0850, 603-022-
0855, 603-022-0860, 603-022-0865, 603-022-0870, 603-022-0875,
603-022-0880, 603-022-0885, 603-022-0890, 603-022-0895
Subject: OAR Chapter 603, Division 22, applies to eggs and egg
products. The proposed amendments would adopt the newest version
of the Code of Federal Regulations governing egg and egg products,
correct errors in referencing OAR’s, clarify language on grading shell
eggs, consolidate definitions, allow the use of USDA plant numbers
in place of Oregon Egg Seals and repeal language dealing with the
requirement for plant facilities and establishments.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-022-0005
Definitions

For the purpose of OAR 603-022-0010 to 603-022-0055:

(1) “Container” means any box, case, basket, carton, sack, bag, rack
or other receptacle in which eggs are placed.

(2) “Fee” means the sum established by the Department as provided
for by ORS 632.715 and prescribed by OAR 603-022-0010 for egg han-
dlers first selling eggs in Oregon.

(3) “Oregon grading” means grading made on a lot of eggs at a plant
where the eggs are graded and packed.

(4) “Permit Number” means an identification number issued by the
Department or a USDA plant number issued to an egg handler to be placed
on the container in which eggs are sold to the consumer.

December 2004: Volume 43, No. 12



ADMINISTRATIVE RULES

Stat. Auth.: ORS 561 & ORS 632

Stats. Implemented: ORS 632.811

Hist.: AD 800(7-65), f. 8-3-65, ef. 1-1-66; AD 1079(3-67), f. & ef. 2-3-76; AD 10-1988, f.
12-19-88, cert. ef. 1-1-89; DOA 24-2004, f. & cert. ef. 10-28-04

603-022-0101
Eggs and Egg Products

As provided in ORS 632.811, the regulations governing this subject
matter, adopted by the Food and Drug Administration of the United States
Department of Health, Education, and Welfare and in effect as of April 1,
2001, are hereby adopted as the rules governing this subject matter in
Oregon. Such federal regulations are contained in Title 21, Chapter 1, Part
160 of the Code of Federal Regulations and entitled “Eggs and Egg

Products.”
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 561 & ORS 632
Stats. Implemented: ORS 632.811
Hist.: AD 1075(21-75), f. & ef. 12-31-75; AD 7-1982, f. & ef. 7-9-82; DOA 24-2004, f. &
cert. ef. 10-28-04

603-022-0310
Definitions

(1) “Adulterated” means eggs of possible edible quality that fail to
meet the requirements of an official Oregon grade or that have been con-
taminated by smoke, chemicals, or other foreign material which has seri-
ously affected the character, appearance, or flavor of the eggs.

(2) Dirty. An individual egg that has an unbroken shell with adhering
dirt or foreign material, prominent stains, or moderate stains covering more
than 1/32 of the shell surface if localized, or 1/16 of the shell surface if scat-
tered.

(3) Check. An individual egg that has a broken shell or crack in the
shell but with its shell membranes intact and its contents do not leak. A
“check” is considered to be lower in quality than a “dirty.”

(4) “Inedible Eggs” means eggs of the following descriptions are
classed as inedible: Black rots, yellow rots, white rots, mixed rots (addled
eggs), sour eggs, eggs with green whites, eggs with stuck yolks, moldy
eggs, musty eggs, eggs showing blood rings, eggs containing embryo
chicks (at or beyond the blood ring state), and any eggs that are adulterat-
ed as such term is defined pursuant to the federal Food, Drug, and Cosmetic
Act, 21 U.S.C. 342.

(5) “Leaker” means an individual egg that has a crack or break in the
shell and shell membranes to the extent that the egg contents are exuding
or free to exude through the shell.

(6) “Loss” means an egg that is inedible, smashed, or broken so that
contents are leaking, cooked, frozen, contaminated, or containing bloody
whites, large blood spots, large unsightly meat spots, or other foreign mate-
rial.

(7) Terms descriptive of the shell:

(a) Clean. A shell that is free from foreign material and from stains or
discolorations that are readily visible. An egg may be considered clean if it
has only very small specks, stains or cage marks, if such specks, stains or
cage marks are not of sufficient number or intensity to detract from the gen-
erally clean appearance of the egg. Eggs that show traces of processing oil
on the shell are considered clean unless otherwise soiled;

(b) Dirty. A shell that is unbroken and that has dirt or foreign materi-
al adhering to its surface, which has prominent stains, or has moderate
stains covering more than 1/32 of the shell surface if localized, or 1/16 of
the shell surface if scattered;

(c) Practically normal (AA or A quality). A shell that approximates the
usual shape and that is sound and is free from thin spots. Ridges and rough
areas that do not materially effect the shape and strength of the shell are
permitted;

(d) Abnormal (B quality). A shell that may be somewhat unusual or
decidedly misshapen or faulty in soundness or strength or that may show
pronounced ridges or thin spots.

(8) Terms descriptive of the air cell:

(a) Depth of air cell (air space between shell membranes, normally in
the large end of the egg). The depth of the air cell is the distance from its
top to its bottom when the egg is held air cell upward;

(b) Free air cell. An air cell that moves freely toward the uppermost
point in the egg as the egg is rotated slowly;

(c) Bubbly air cell. A ruptured air cell resulting in one or more small
separate air bubbles usually floating beneath the main air cell.

(9) Terms descriptive of the white:

(a) Clear. A white that is free from discolorations or from any foreign
bodies floating in it. (Prominent chalazas should not be confused with for-
eign bodies such as spots or blood clots.)
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(b) Firm (AA quality). A white that is sufficiently thick or viscous to
prevent the yolk outline from being more than slightly defined or indis-
tinctly indicated when the egg is twirled. With respect to a broken-out egg,
a firm white has a Haugh unit value of 72 or higher when measured at a
temperature between 45 degrees and 60 degrees F.

(c) Reasonably firm (A quality). A white that is somewhat less thick
or viscous than a firm white. A reasonably firm white permits the yolk to
approach the shell more closely which results in a fairly well defined yolk
outline when the egg is twirled. With respect to a broken-out egg, a rea-
sonably firm white has a Haugh unit value of 60 to 72 when measured at a
temperature between 45 degrees and 60 degrees F.

(d) Weak and watery (B quality). A white that is weak, thin and gen-
erally lacking in viscosity. A weak and watery white permits the yolk to
approach the shell closely, thus causing the yolk outline to appear plainly
visible and dark when the egg is twirled. With respect to a broken-out egg,
a weak and watery white has a Haugh unit value lower than 60 when meas-
ured at a temperature between 45 degrees and 60 degrees F.

(e) Blood spots or meat spots. Small blood spots or meat spots (aggre-
gating not more than 1/8 inch in diameter) may be classified as B quality.
If larger, or showing diffusion of blood into the white surrounding a blood
spot, the egg shall be classified as Loss. Blood spots shall not be due to
germ development. They may be on the yolk or in the white. Meat spots
may be blood spots which have lost their characteristic red color or tissue
from the reproductive organs.

(10) Terms descriptive of the yolk:

(a) Outline slightly defined (AA quality). A yolk outline that is indis-
tinctly indicated and appears to blend into the surrounding white as the egg
is twirled.

(b) Outline fairly well defined (A quality). A yolk outline that is dis-
cernible but not clearly outlined as the egg is twirled.

(c) Outline plainly visible (B quality). A yolk outline that is clearly
visible as a dark shadow when the egg is twirled.

(d) Enlarged and flattened (B quality). A yolk in which the yolk mem-
branes and tissues have weakened and/or moisture has been absorbed from
the white to such an extent that the yolk appears definitely enlarged and
flat.

(e) Practically free from defects (AA or A quality). A yolk that shows
no germ development but may show other very slight defects on its surface.

(f) Serious defects (B quality). A yolk that shows well developed
spots or areas and other serious defects, such as olive yolks, which do not
render the egg inedible.

(g) Clearly visible germ development (B quality). A development of
the germ spot on the yolk of a fertile egg that has progressed to a point
where it is plainly visible as a definite circular area or spot with no blood
in evidence.

(h) Blood due to germ development. Blood caused by development of
the germ in a fertile egg to the point where it is visible as definite lines or

as a blood ring. Such an egg is classified as inedible.
Stat. Auth.: ORS 561 & ORS 632
Stats. Implemented: ORS 632.811
Hist.: AD 977(10-72), f. 8-28-72, ef. 9-15-72; AD 1079(3-76), f. & ef. 2-3-76; AD 7-1982. .
& ef. 7-9-82; DOA 24-2004, f. & cert. ef. 10-28-04

603-022-0325
General

(1) These grades are applicable to edible shell eggs in “lot” quantities
rather than on an “individual” egg basis. A lot may contain any quantity of
two or more eggs. Reference in these standards to the term “case” means
30 dozen egg cases as used in commercial practices in Oregon. The size of
the sample used to determine grade shall be on the basis of the requirements
as set out in Table 2. For each additional 50 cases, or fraction thereof, in
excess of 600 cases, one additional case shall be included in the sample. A
minimum of 100 eggs per sample case shall be examined. For lots which
consist of less than one case, 50 eggs shall be examined and, in instances
when there are less than 50 eggs in a lot, all eggs shall be examined.

(2) Terms used in this section that are defined in the Oregon standards
for quality of individual shell eggs have the same meaning in this section
as in those standards.

(3) Aggregate tolerances are permitted within each consumer grade
only as an allowance for variable efficiency and interpretation of graders,
normal changes under favorable conditions during reasonable periods
between grading and inspection, and reasonable variation of graders’ inter-
pretation.

(4) Substitution of higher qualities for the lower qualities specified is
permitted.
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(5) The percentage requirements for grades as set forth in OAR 603-
022-0330 and 603-022-0335 are applicable except that interior quality fac-
tors shall be determined in accordance with the definitions of OAR 603-

022-0310(8), (9), and (10) when the lot is labeled.
[ED NOTE: Tables referenced in this rule are available from the Agency.]
Stat. Auth.: ORS 561.190 & ORS 632.811
Stats. Implemented: ORS 632.811
Hist.: AD 977(10-72), f. 8-2-72, ef. 9-15-72; AD 1079(3-76), f. & ef. 2-3-76; DOA 24-2004,
f. & cert. ef. 10-28-04

603-022-0330
Oregon Consumer Grades for Shell Eggs

(1) At origin:

(a) Oregon Consumer Grade AA, or U.S. Consumer Grade AA (at ori-
gin), shall consist of eggs which are at least 87 percent AA quality. The
maximum tolerance of 13 percent which may be below AA quality may
consist of A or B quality in any combination, except that within the toler-
ance for B quality not more than one percent may be B quality due to air
cells over 3/8 inch, blood spots (aggregating not more than 1/8 inch in
diameter), or serious yolk defects. Not more than 5 percent (seven percent
for Jumbo size) Checks are permitted and not more than 0.50 percent
Leakers, Dirties or Loss (due to meat or blood spots) in any combination,
except that such Loss may not exceed 0.30 percent. Other types of Loss are
not permitted.

(b) Oregon Consumer Grade A, or U.S. Consumer Grade A (at origin),
shall consist of eggs which are at least 87 percent A quality or better. Within
the maximum tolerance of 13 percent which may be below A quality, not
more than one percent may be B quality due to air cells over 3/8 inch, blood
spots (aggregating not more than 1/8 inch in diameter), or serious yolk
defects. Not more than five percent (seven percent for Jumbo size) Checks
are permitted and not more than 0.50 percent Leakers, Dirties, or Loss (due
to meat or blood spots) in any combination, except that such Loss may not
exceed 0.30 percent. Other types of Loss are not permitted.

(c) Oregon Consumer Grade B, or U.S. Consumer Grade B (at origin),
shall consist of eggs which are at least 90 percent B quality or better, not
more than ten percent may be Checks and not more than 0.50 percent
Leakers, Dirties, or Loss (due to meat or blood spots) in any combination,
except that such Loss may not exceed 0.30 percent. Other types of Loss are
not permitted.

(2) At destination:

(a) Oregon Consumer Grade AA, or U.S. Consumer Grade AA (des-
tination), shall consist of eggs which are at least 72 percent AA quality. The
remaining tolerance of 28 percent shall consist of at least ten percent A
quality and the remainder shall be B quality, except that within the toler-
ance for B quality not more than one percent may be B quality due to air
cells over 3/8 inch, blood spots (aggregating not more than 1/8 inch in
diameter), or serious yolk defects. Not more than seven percent (nine per-
cent for Jumbo size) Checks are permitted and not more than 1 percent
Leakers, Dirties, or Loss (due to meat or blood spots) in any combination
except that such Loss may not exceed 0.30 percent. Other types of Loss are
not permitted.

(b) Oregon Consumer Grade A, or U.S. Consumer Grade A, (destina-
tion) shall consist of eggs which are at least 82 percent A quality or better.
Within the maximum tolerance of 18 percent which may be below A qual-
ity, not more than one percent may be B quality due to air cells over 3/8
inch, blood spots (aggregating not more than 1/8 inch in diameter), or seri-
ous yolk defects. Not more than seven percent (nine percent for Jumbo size)
Checks are permitted and not more than one percent Leakers, Dirties, or
Loss (due to meat or blood spots) in any combination, except that such Loss
may not exceed 0.30 percent. Other types of Loss are not permitted.

(c) Oregon Consumer Grade B, or U.S. Consumer Grade B, (destina-
tion) shall consist of eggs which are at least 90 percent B quality or better,
not more than ten percent may be Checks and not more than one percent
Leakers, Dirties, or Loss (due to meat or blood spots) in any combination,
except that such loss may not exceed 0.30 percent. Other types of Loss are
not permitted.

(3) Additional tolerances:

(a) In lots of two or more cases:

(A) For Grade AA — No individual case may exceed ten percent less
AA quality eggs than the minimum permitted for the lot average.

(B) For Grade A — No individual case may exceed ten percent less A
quality eggs than the minimum permitted for the lot average.

(C) For Grade B — No individual case may exceed ten percent less B
quality eggs than the minimum permitted for the lot average.

(b) For Grades AA, A, and B, no lot shall be rejected or downgraded
due to the quality of a single egg except for Loss other than blood or meat
spots.
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Stat. Auth.: ORS 561 & ORS 632

Stats. Implemented: ORS 632.811

Hist.: AD 977(10-72), f. 8-2-72, ef. 9-15-72; AD 7-1982, f. & ef. 7-9-82; DOA 24-2004, f. &
cert. ef. 10-28-04

603-022-0340
Weight Classes

(1) The weight classes for Oregon Consumer Grades for Shell Eggs
shall be as indicated in Table 5 and shall apply to all consumer grades.

(2) A lot average tolerance of 3.3 percent for individual eggs in the
next lower weight class is permitted as long as no individual case within the

lot exceeds five percent.
[ED NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 561.190 & ORS 632.811
Stats. Implemented: ORS 632.811
Hist.: AD 977(10-72), f. 8-2-72, ef. 9-15-72; DOA 24-2004, f. & cert. ef. 10-28-04

603-022-0345
Labeling

Each egg container or subcontainer shall be plainly marked in bold-
face type letters which are in contrast with background color with:

(1) The name and address of the producer, wholesaler, or retailer by
or for whom the eggs were packed; Oregon plant number or USDA plant
number, marking required by ORS 616.800 et seq., and the full, correct, and
unabbreviated designation of the grade and size in accordance with the pro-
visions of ORS Chapter 632 and OAR 603-022-0305 and 603-022-0340.

(2) Grade and size marking shall appear on the outside top face of
containers holding less than 15 dozen in lettering of not less than 1/4 of an
inch in height.

(3) Grade and size marking shall appear on the end of container hold-
ing 15 dozen or more eggs in lettering of not less than 1/2 of an inch in
height.

(4) Description and type of marking required by ORS 616.800 et seq.,
shall be approved by and placed on file with the Department.

(5) All labeling requirements of this section, with exception of sections
(2) and (3) of this rule relating to grade and size labeling, shall appear promi-
nently on the container with the exception of the marking required by ORS
616.800 et seq., which may appear on the end or back of the container.

(6) There shall be no abbreviation of correct grade and size designa-
tion on signs required by ORS Chapter 632 to be on bulk containers of eggs

being held or offered for sale.
Stat. Auth.: ORS 561.190 & ORS 632.811
Stats. Implemented: ORS 632.811
Hist.: AD 977(10-72), f. 8-2-72, ef. 9-15-72; AD 1079(3-76), . & ef. 2-3-76; DOA 24-2004,
f. & cert. ef. 10-28-04

603-022-0515
Holding or Cold Room

Graded and ungraded eggs and shall be stored in a manner to that they
prevent cross-contamination and shall be kept clean, free of mold and
objectionable odors, and properly lighted. The room shall be so construct-
ed and equipped so that a temperature not to exceed 45 degrees F. can be

maintained.
Stat. Auth.: ORS 561.190 & ORS 632.811
Stats. Implemented: ORS 632.811
Hist.: AD 811(18-65), f. 12-21-65, ef. 1-1-66; AD 1079(3-76), f. & ef. 2-3-76; DOA 24-2004,
f. & cert. ef. 10-28-04

603-022-0530
Sanitizing Cleaned Eggs

All washed eggs shall be spray-rinsed with water containing an
approved type sanitizing agent.

Stat. Auth.: ORS 561.190 & ORS 632.811

Stats. Implemented: ORS 632.811
Hist.: AD 811(18-65), f. 12-21-65, ef. 1-1-66; DOA 24-2004, f. & cert. ef. 10-28-04

603-022-0600
Definitions

As used in OAR 603-022-0600 through 603-022-0710.

(1) “Department” means the State Department of Agriculture.

(2) “Egg Meats” or “Egg Products” means the white, yolk, or any part
of eggs, in liquid, frozen, dried, or any other form, used, intended, or held
for use in the preparation of, or to be a part of or mixed with, food or food
products for human consumption.

(3) “Eggs” means eggs in the shell from chickens, turkeys, ducks,
geese, or any other specie of fowl.

(4) “Egg Products Plant” or “Egg Breaking Plant” means any place or
establishment where eggs or egg products are broken, processed, pasteur-
ized, packaged, or prepared for distribution in liquid, frozen, or dried con-
dition.
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(5) The term “Pasteurization,” “Pasteurized,” or similar terms denot-
ing pasteurization shall be taken to refer to heating every particle of egg or
egg products to such temperature and holding at such temperature for a
period of time sufficient for the purpose of rendering the eggs or egg prod-
ucts free of salmonella or other pathogenic micro-organisms in properly
operated equipment as shall be approved by the Department; provided, that
nothing contained in this definition shall be construed as disbarring any
other process which has been demonstrated to be equally efficient and is
approved by the Department.

(6) “Sanitize” or “Sanitizing” means to subject to a germicidal agent
or bactericidal treatment process approved by the Department.

(7) “Stabilization” means the subjection of any egg product to a de-
sugaring process.

Stat. Auth.: ORS 561.190 & ORS 632.811

Stats. Implemented: ORS 632.811
Hist.: AD 811(18-65), f. 12-21-65, ef. 1-1-66; DOA 24-2004, f. & cert. ef. 10-28-04

603-022-0605
Plant Requirements

The sanitation standards for egg candling and grading facilities and
establishments shall be those established in OAR 603-025-0020 and by the

USDA Egg Products Inspection Act, 21 U.S.C. 1031, et seq.
Stat. Auth.: ORS 561.190 & ORS 632.811
Stats. Implemented: ORS 632.811
Hist.: AD 811(18-65), f. 12-21-65, ef. 1-1-66; DOA 24-2004, f. & cert. ef. 10-28-04

Adm. Order No.: DOA 25-2004

Filed with Sec. of State: 11-8-2004

Certified to be Effective: 11-8-04

Notice Publication Date: 9-1-04

Rules Adopted: 603-011-0369, 603-011-0371, 603-011-0373, 603-
011-0374, 603-011-0377, 603-011-0378, 603-011-0379

Rules Amended: 603-011-0367

Subject: These proposed rules allow Oregon to be compliant with
anational agenda to eradicate scrapie from sheep flocks in the Unit-
ed States. They are consistent and compliant with that plan. They also
clarify for sheep producers what happens when a Scrapie flock is
identified.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-011-0367
Definitions

For purposes of OAR 603, division 11:

(1) “Animal(s)” means domestic or captive sheep and/or goat(s).

(2) “APHIS” means the Animal and Plant Health Inspection Service
of the United States Department of Agriculture (USDA).

(3) “Director” means the Director of the Oregon Department of
Agriculture, or a duly authorized representative.

(4) “Department” means the Oregon Department of Agriculture.

(5) “Exposed Flock” means a flock which has received female ani-
mals from an infected or source flock or that contains or contained a sus-
pect female animal.

(6) “Flock” means a group of two or more sheep or goats which are
kept, fed, and herded together as a management unit. The term “flock™ is
interchangeable with the term “herd” and applies to all categories and
breeds of sheep and goats.

(7) “Flock Management Plan” means a written scrapie flock manage-
ment agreement which is signed by the flock owner and a Department or
APHIS representative

(8) “Infected Flock” means a flock in which there has been at least
one animal with laboratory confirmed diagnosis of scrapie, including
“source” flocks.

(9) “Official Individual Identification” means the unique identifica-
tion of individual animals with a device determined to be appropriate by the
Department and the USDA. Such identification may include, but is not lim-
ited to, official identification tags, tattoos, and electronic devices.

(10) “Quarantine” means a movement restriction imposed by the
Department under authority of Oregon Revised Statutes (ORS) Chapters
561 and 596.

(11) “Scrapie” means a transmissible spongiform encephalopathy of
sheep and goats.

(12) “Source Flock” means a flock in which a State or APHIS repre-
sentative has determined that at least one animal was born that was diag-
nosed as scrapie positive at an age of 72 months or less or in which a
scrapie-positive animal has resided throughout its life. The determination
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that an animal was born in a flock must be based either on the presence of
official identification on the animal traceable to the flock, the presence of
other identification on the animal that is listed on the bill of sale, or other
evidence, such as registry records, to show that a scrapie-positive animal
originated from the flock combined with the absence of records indicating
that the animal was purchased and added to the flock. If DNA from the ani-
mal was collected when the animal resided in the flock of birth by an
accredited veterinarian and stored at an approved genotyping laboratory, or
if DNA collection and storage is required for breed registration and the
breed registration has appropriate safeguards in place to ensure the integri-
ty of the banking process, the owner may request verification of the ani-
mal’s identity based on DNA comparison if adequate records and identifi-
cation have been maintained by the owner and the repository to show that
the archived DNA is that of the animal that has been traced to the flock. A
flock will no longer be a source flock after it has completed the require-
ments of a flock plan.

(13) “USDA” means the United States Department of Agriculture.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412

Stats. Implemented: ORS 596.392

Hist.: AD 5-1993(Temp), f. & cert. ef. 5-26-93; AD 13-1993, f. & cert. ef. 10-6-93; DOA 25-
2004, f. & cert. ef. 11-8-04

603-011-0369
Scrapie Program Standards: Adoption of References

The USDA Scrapie Control and Flock Certification Program
Standards found at 9 CFR Parts 54 (Control of Scrapie) and 79 (Scrapie in
Sheep and Goats) are adopted by reference as the basic standards for the

scrapie control and eradication program in Oregon.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04

603-011-0371
Identification of Sheep and Goats

All animals of any age leaving the flock of origin which are not in
slaughter channels and all animals over 18 months of age in slaughter chan-
nels must have official premises identification in accordance with 9 CFR
Part 79 prior to leaving the farm of origin for intrastate or interstate move-
ment for any purpose. All animals for exhibition must bear official individ-

ual identification.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04

603-011-0373
Importation of Scrapie Infected, Exposed, Suspect, or High Risk
Animals

As defined in 9 CFR Parts 54 and 79, and excepting animals deter-
mined by genetic testing to be resistant to scrapie infection, animals deter-
mined to be genetically susceptible and infected, exposed, suspect, or high
risk, or genetically susceptible animals from scrapie infected, source, trace,

or exposed flocks shall not be imported into Oregon.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04

603-011-0374
Reporting Scrapie Positive Tests

(1) Suspected or confirmed cases of scrapie must be reported by tele-
phone or fax to the Department by an owner, manager, or veterinarian with-
in one (1) working day of determination of a positive scrapie test in an ani-
mal.

(2) It is unlawful for any owner or manager of sheep or goats to
attempt to conceal or fail to report the existence of suspected or confirmed

scrapie in such animals under control of that person.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04

603-011-0377
Condemnation and Destruction of Scrapie Infected or Exposed
Animals

(1) Individual animals or flocks of animals determined by the
Department or representatives of USDA/APHIS to be infected with or
exposed to scrapie may be condemned and destroyed by order of the
Director under ORS 596. Disposal of such condemned and destroyed ani-
mals shall be under direction of the Department.

(2) Owners of animals destroyed by order of the Department may be

eligible for indemnification as determined under authority of ORS 596.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
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Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04

603-011-0378
Management of Exposed or Infected Flocks

These procedures shall be followed for managing flocks determined
to be infected with scrapie or which have received animals from a flock
determined to be infected:

(1) All animals in the flock shall be quarantined by the Department
under ORS 561 or 596 subject to disease status evaluation to determine risk
status of the animals involved.

(2) After a disease status evaluation determines risk levels of specific
animals in an infected flock or animals received from a flock determined to
be infected, a Flock Management Plan shall be written in accordance with
9 CFR Part 54 and signed by the flock owner and the Director or represen-
tative. The Department may require destruction of high risk, exposed, and
infected animals under ORS 596.

(3) The quarantine shall be removed after the department approved
flock management plan has been implemented and completed.

(4) Animals from an exposed or infected flock may not be exhibited
at public gatherings in Oregon until completion of the flock management
plan.

(5) Animals from an exposed or infected flock may not be sold for
breeding purposes in Oregon until the flock owner has completed a flock

management plan consistent with 9 CFR Part 54.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04

603-011-0379
Cleaning and Disinfection

The Department may require any premises, facility or equipment used
in housing, handling, feeding, or transporting any animals infected with or
exposed to scrapie to be cleaned and disinfected under supervision of
Department appointed personnel. The owner of the premises, facilities or

equipment shall be responsible for the costs of cleaning and disinfection.
Stat. Auth.: ORS 561.190, 596.020, 596.392 & 596.412
Stats. Implemented: ORS 596.392
Hist.: DOA 25-2004, f. & cert. ef. 11-8-04

Department of Consumer and Business Services,
Director’s Office
Chapter 440

Adm. Order No.: DO 1-2004

Filed with Sec. of State: 10-21-2004

Certified to be Effective: 1-1-05

Notice Publication Date: 9-1-04

Rules Amended: 440-045-0020, 440-045-0025

Subject: OAR Chapter 440-045-0020, 440-045-0025: Pursuant to
ORS 656.612, the Director shall adopt by rule the assessment to be
imposed and collected from insurers, self-insured employers and
self-insured employer groups, based on workers’ compensation direct
earned premium, in an amount sufficient to meet the expenses of the
department in carrying out its duties under ORS Chapter 656, ORS
Chapter 654 and the Insurance Code. The assessment rate is estab-
lished annually. These rules establish the assessment rate for calen-
dar year 2005.

Rules Coordinator: Myrna Curzon—(503) 947-7866

440-045-0020
Assessment Rate

The assessment to be levied against insurers, self-insured employers
and self-insured employer groups for Calendar Year 2005 shall be 6.8 per-
cent of direct earned premium and the direct earned premium self-insured
employers and self-insured employer groups would have paid had they

been insured employers.
Stat. Auth.: ORS 705.135 & ORS 656.612
Stats. Implemented: ORS 656.612 & ORS 656.614
Hist.: DO 2-1999, f. 10-1-99, cert. ef. 1-1-00; DO 1-2000, f. 10-11-00; DO 3-2001, f. 10-22-
01, cert. ef. 1-1-02; DO 4-2002, f. 10-17-02 cert. ef. 1-1-03; DO 3-2003, f. 10-22-03, cert. ef.
1-1-04; DO 1-2004 f. 10-21-04 cert. ef. 1-1-05

440-045-0025
Adjustment Reserve Rate

In addition to the assessments established in OAR 440-045-0020,
self-insured employer groups and self insured employers for the Calendar
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Year 2005 shall be assessed an additional 0.2 percent to fund the Self-
Insured Employer Group Adjustment Reserve and the Self-Insured

Employer Adjustment Reserve.
Stat. Auth.: ORS 705.135 & ORS 656.612
Stats. Implemented: ORS 656.612 & ORS 656.614
Hist.: DO 2-1999, f. 10-1-99, cert. ef. 1-1-00; DO 1-2000, f. 10-11-00, cert. ef. 1-1-01; DO
3-2001, f. 10-22-01, cert. ef. 1-1-02; DO 4-2002, f. 10-17-02 cert. ef. 1-1-03; DO 3-2003, f.
10-22-03, cert. ef. 1-1-04; DO 1-2004 f. 10-21-04 cert. ef. 1-1-05

ecccccccoe

Adm. Order No.: DO 2-2004

Filed with Sec. of State: 11-8-2004

Certified to be Effective: 11-8-04

Notice Publication Date: 9-1-04

Rules Amended: 440-001-0005

Subject: OAR 440-001-0005: Agencies shall adopt rules of proce-
dure which will provide a reasonable opportunity for interested per-
sons to be notified of the agency’s intention to adopt, amend or repeal
arule. The amendment to OAR 440-001-0005 adopts the current ver-
sion of the Attorney General Model Rules of Procedure, specifies the
rule numbers adopted, and simplifies the language used to adopt the
model rules.

Rules Coordinator: Myrna Curzon—(503) 947-7866

440-001-0005
Model Rules of Procedure

The Model Rules of Procedure, OAR 137-001-0005 through 137-
001-0080, in effect on November 8, 2004, as promulgated by the Attorney
General of the State of Oregon under the Administrative Procedures Act are
adopted as the rules of procedure for rulemaking actions of the Department
of Consumer and Business Services except the Workers’ Compensation
Board and except as otherwise adopted by an administrative division or

staff office of the Department created under ORS 705.115.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedures is available
from the Office of the Attorney General or the Department of Consumer and Business
Services.]
Stat. Auth.: ORS 183.341 & ORS 705.135
Stats. Implemented: ORS 183.341
Hist.: IF 6-1989, f. & cert. ef. 9-1-89; IF 1-1992, f. & cert. ef. 2-13-92; DCBS 1-1994, f. &
cert. ef. 3-23-94; DO 4-2002, f. 10-17-02 cert. ef. 1-1-03; DO 2-2004, f. & cert. ef. 11-8-04

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Adm. Order No.: FCS 4-2004

Filed with Sec. of State: 11-1-2004

Certified to be Effective: 1-1-05

Notice Publication Date: 10-1-04

Rules Amended: 441-730-0030

Subject: The amendment increases the annual license fee from $375
to $520.

Rules Coordinator: Berri Leslie—(503) 947-7478

441-730-0030
Fees, Charges Licensees Pay the Director

(1) Effective January 1, 2005, the annual license fee under ORS
725.185 is $520, and is due and payable on March 1 of each calendar year.

(2) A licensee who surrenders a license before the March 1 payment
date must pay a fee of $55 as a limited annual license fee.

(3) The rate of charge payable by a licensee is $60 an hour per person
payable by the licensee for the Director and each examiner and other divi-
sion employee used in an examination conducted under ORS 725.312 and
for extra services provided a licensee under ORS 725.185(2).

(4) Notwithstanding the rate of charge fixed by section (3) of this rule:

(a) If an examiner from the division or the Director is required to trav-
el out of state in conducting the examination or providing the extra servic-
es, the rate of charge payable by the licensee is $60 an hour per person, plus
actual cost of travel; actual travel costs include air fare, lodging, food, car
usage out of state, mileage to the Oregon airport and return, and travel time
beginning from the departure time and ending at the departure time at the
destination city;

(b) If the extra services or examination is performed by a consultant
hired by contract for the particular service or examination, the charge
payable by the licensee is the actual cost to the division of the contract con-
sultant.
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(5) As used in this rule, “extra services” means any attention other
than an examination given under ORS 725.310.

(6) In addition to the charges fixed by sections (3) and (4) of this rule,
the Director will collect from a licensee any additional costs directly attrib-
utable to extra services given the licensee under ORS 725.185 or a special

examination given the licensee under ORS 725.310.
Stat. Auth.: ORS 725.185
Stats. Implemented: ORS 725.185
Hist.: FID 8-1985, f. & ef. 12-31-85; FCS 2-1988, f. 1-29-88, cert. ef. 2-1-88; Renumbered
from 805-075-0015; FCS 12-1988, f. 7-20-88, cert. ef. 8-1-88; FCS 1-1989, f. 1-18-89, cert.
ef. 2-1-89; FCS 1-2001, f. 1-22-01, cert. ef. 2-1-01; FCS 4-2003, f. 12-30-03 cert. ef. 1-1-04;
FCS 4-2004, f. 11-1-04, cert. ef. 1-1-05

Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Adm. Order No.: WCD 9-2004
Filed with Sec. of State: 10-26-2004
Certified to be Effective: 1-1-05
Notice Publication Date: 8-1-04, 9-1-04
Rules Adopted: 436-035-0008, 436-035-0009, 436-035-0011,
436-035-0012, 436-035-0013, 436-035-0014, 436-035-0015, 436-
035-0016, 436-035-0017, 436-035-0018, 436-035-0019, 436-035-
0115, 436-035-0235, 436-035-0255, 436-035-0265
Rules Amended: 436-030-0002, 436-030-0003, 436-030-0005, 436-
030-0007, 436-030-0009, 436-030-0015, 436-030-0020, 436-030-
0023, 436-030-0034, 436-030-0035, 436-030-0036, 436-030-0055,
436-030-0066, 436-030-0115, 436-030-0135, 436-030-0145, 436-
030-0155, 436-030-0165, 436-030-0175, 436-030-0185, 436-030-
0580, 436-035-0002, 436-035-0003, 436-035-0005, 436-035-0007,
436-035-0020, 436-035-0030, 436-035-0040, 436-035-0050, 436-
035-0060, 436-035-0070, 436-035-0075, 436-035-0080, 436-035-
0090, 436-035-0100, 436-035-0110, 436-035-0130, 436-035-0140,
436-035-0160, 436-035-0190, 436-035-0220, 436-035-0230, 436-
035-0250, 436-035-0260, 436-035-0330, 436-035-0340, 436-035-
0350, 436-035-0375, 436-035-0380, 436-035-0385, 436-035-0390,
436-035-0395, 436-035-0400, 436-035-0410, 436-035-0420, 436-
035-0430, 436-035-0440, 436-035-0450, 436-035-0500, 436-060-
0003, 436-060-0005, 436-060-0008, 436-060-0009, 436-060-0010,
436-060-0015, 436-060-0017, 436-060-0018, 436-060-0019, 436-
060-0020, 436-060-0025, 436-060-0030, 436-060-0035, 436-060-
0040, 436-060-0045, 436-060-0055, 436-060-0060, 436-060-0095,
436-060-0105, 436-060-0135, 436-060-0140, 436-060-0147, 436-
060-0150, 436-060-0155, 436-060-0170, 436-060-0180, 436-060-
0190, 436-060-0195, 436-060-0200, 436-060-0500
Rules Repealed: 436-030-0010, 436-035-0010, 436-035-0170, 436-
035-0200, 436-035-0270, 436-035-0280, 436-035-0290, 436-035-
0300, 436-035-0310, 436-035-0320
Subject: These rules have been amended primarily to implement
changes in the law due to legislation passed by the 2003 Oregon Leg-
islature. Senate Bill 757 changed the disability rating standards for
claims with dates of injury on or after January 1, 2005. In accordance
with the changes, these rules (for dates of injury on or after
1/1/2005):

¢ Eliminate the distinction between scheduled and unscheduled
permanent partial disability awards;

¢ Provide that all impairment is expressed as a percentage of loss
of the whole person, not to exceed 100%; impairment benefits are
determined by multiplying the impairment value times 100 times the
Oregon average weekly wage; and

* Provide “work disability” for workers who have permanent
impairment and who cannot return to regular work; work disability
benefits are determined by multiplying the impairment value, as
modified by the factors of age, education, and adaptability to perform
a given job, times 150 times the worker’s weekly wage for the job
at injury, though the factor used for the weekly wage may not be
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more than 133% nor less than 50% of Oregon’s average weekly
wage.

* Require insurers to withhold payment of “work disability” if a
worker becomes enrolled and actively engaged in training under
ORS 656.340 and OAR 436-120.

In addition, these rules:

* 436-030-0105 Establish a uniform process for the director’s
review of claim classification (disabling/nondisabling) decisions;

* 436-030-0155 Require that for cases involving a medical serv-
ice provider who must meet criteria other than those of an attending
physician or who practices under contract with a managed care
organization, the insurer must provide documentation of the medical
service provider’s authority to act as an attending physician.

* 436-035-0007 Establish uniform standards for the determination
of chronic condition impairment (existing rules provide different cri-
teria for scheduled and unscheduled body parts);

* 436-035-0012 For dates of injury on or after January 1, 2005,
provide that the worker’s adaptability is determined by comparing
the adaptability scale and the residual functional capacity scale and
using the higher of the two values for adaptability.

* 436-035-0110 Establish standards for determination of perma-
nent impairment due to neurological dysfunction resulting in cold
intolerance in the upper extremity (upon reconsideration of a Notice
of Closure, this scenario currently requires temporary rule promul-
gation under ORS 656.726(4)(£)(C));

* 436-035-0110 Prescribe a method for determining sensation
impairment in a digit in which the sensation loss does not extend to
the distal end of the digit; the value is established by determining the
value for loss from the distal end of the digit to the proximal loca-
tion of the loss, and subtracting the value for loss from the distal end
of the digit to the distal location of the loss (upon reconsideration of
a Notice of Closure, this scenario currently requires temporary rule
promulgation under ORS 656.726(4)(f)(C)); and

* 436-035-0250 Extend the presbycusis tables beyond the age of
60 to “85 or older” and provide that the hearing impairment thresh-
old of 150 decibels is to be subtracted from the presbycusis value.

* 436-035-0390 Supplement the brain injury class descriptions
with information intended to assist physicians and disability analysts
in determining the relevant class and therefore the appropriate per-
centage of impairment.

* 436-060-0009(7) Require that requests to inspect or obtain copies
of workers’ compensation claim records include the reason for
requesting the records;

* 436-060-0015(8) Require that prior to claim closure, the insur-
er send the worker a letter documenting the wage upon which ben-
efits were based and work disability will be determined, if applica-
ble, when the claim is closed. The letter must also explain how the
worker can appeal the insurer’s wage calculation under OAR 436-
060-0025 if the worker disagrees with the wage;

* 436-060-0017(10) Provide that if the Workers” Compensation
Division is investigating rule violation complaints about release of
requested claim documents, and an insurer provides an inadequate
response to the division’s request (e.g. failing to answer specific
questions or provide requested documents), a civil penalty may be
assessed against the insurer; this section formerly addressed only the
timeliness of the response;

* 436-060-0018 Clarify procedures for the insurer’s review of dis-
abling/non-disabling status decisions and related appeal rights;

¢ 436-060-0035(4) Provide that the insurer will calculate time loss
due based on one job, if it hasn’t received information about other
employment in time for the payment to be made. If the worker sends
the information later, the insurer must recalculate what is due and pay
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it. However, the insurer is not then subject to penalties for late pay-
ment of supplemental disability;

* 436-060-0035(9) Provide that there is no three-day waiting peri-
od applicable to supplemental disability benefits;

* 436-060-0035(10) Provide that the worker’s scheduled days off
for the job at which the injury occurred are used to calculate and pay
supplemental disability;

* 436-060-0035(23)-(24) Provide that in third party recoveries,
supplemental disability paid from the Workers’ Benefit Fund is con-
sidered part of the department’s lien;

e 436-060-0135(6) Specity certain types of information that must
be submitted by an insurer requesting suspension of benefits for fail-
ure to attend an insurer medical examination;

* 436-060-0140(10) Provide that if the attending physician did not
agree with an insurer medical examination report, a related denial
notice must include the division’s Web site address and toll free Info-
line number for the worker’s use in obtaining a brochure about Work-
er Requested Medical Examinations;

* 436-060-0147(6)-(7) Provide that the director may give the
worker a list of appropriate physicians (for a Worker Requested Med-
ical Examination); the worker may eliminate one physician’s name
from the list; and

* 436-060-0155(8) Provide that if the penalty order is appealed and
later upheld, the penalty under this rule will be due within 14 days
of the date the order upholding the penalty becomes final.

Direct questions to: Fred Bruyns, Rules Coordinator; phone 503-
947-7717; fax 503-947-7581; or e-mail fred.h.bruyns @state.or.us.
Rules are available on the internet: http://www.oregonwed.org/
policy/rules/rules.html#permrules

For a copy of the rules, contact Publications at 503-947-7627, Fax
503-947-7630.

Rules Coordinator: Fred Bruyns—(503) 947-7717

436-030-0002
Purpose of Rules

The purpose of these rules is to provide standards, conditions, proce-
dures, and reporting requirements for:

(1) Requests for closure by the worker;

(2) Claim closure under ORS 656.268(1);

(3) Determining medically stationary status;

(4) Determining temporary disability benefits;

(5) Awards of permanent partial disability;

(6) Review and determination of the disabling or nondisabling status
of a claim;

(7) Determining permanent total disability awards;

(8) Review for reduction of permanent total disability awards;

(9) Review of prior permanent partial disability awards consistent
with OAR 436-030-0003; and

(10) Reconsideration of notices of closure.

Stat. Auth.: ORS 656.268, 656.726, 1995 OL Ch. 332 & 1999 OL Ch. 313

Stats. Implemented: ORS 656.206, 656.210, 656.212, 656.262, & 1999 OL 313

Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0002, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88;
WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90; WCD 31-1990, f. 12-10-90, cert. ef. 12-26-
90; WCD 12-1994, . 11-18-94, cert. ef. 1-1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96;
WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD
9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0003
Applicability of Rules

(1) Except as provided in section (3) of this rule, these rules apply to
all accepted claims for workers’ compensation benefits and all requests for
reconsideration received by the department on or after the effective date of
these rules.

(2) All orders issued by the division to carry out the statute and these
rules are considered an order of the director.

(3) These rules take the place of the rules adopted on February 29,
2004, by Workers” Compensation Division Administrative Order 04-052,
and carry out ORS 656.005, 656.214, 656.262, 656.268, 656.273, 656.277,
656.278, and 656.325.

(a) For claims in which the worker became medically stationary prior
to July 2, 1990 OAR 436-030-0020, 436-030-0030, and 436-030-0050 as
adopted by WCD Administrative Order 13-1987 effective January 1, 1988
will apply.
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(b) OAR 436-030-0055(3)(b), (3)(d) and (4)(a) apply to all claims
with dates of injury on or after January 1, 2002.
Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Stats. Implemented: ORS 656.206, 656.210, 656.212, 656.262, 656.268, 656.277, 656.325,
656.726, OL Ch. 332 1995 & Ch. 313 1999, 1999 OL 313, 349, 350, 377, 865, OL 2001
Hist.: WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78; WCD 4-1980(Admin), f. 3-20-80, ef. 4-
1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-065-0003, 5-1-
85; WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90;
WCD 31-1990, f. 12-10-90, cert. ef. 12-26-90; WCD 5-1991(Temp), f. 8-20-91, cert. ef. 9-1-
91; WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95;
WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
‘WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 12-2000(Temp), f. 12-22-00, cert. ef. 1-1-
01 thru 6-29-01; Administrative correction 11-20-01; WCD 10-2001, f. 11-16-01, cert. ef. 1-
1-02; WCD 1-2002(Temp), f. & cert. ef. 1-15-02 thru 7-13-02; WCD 4-2002, f. 4-5-02, cert
ef. 4-8-02; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 2-2004, f.
2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0005
Definitions

Except where the context requires otherwise, the construction of these
rules is governed by the definitions given in the Workers’ Compensation
Law and as follows:

(1) “Administrator” means the administrator of the Workers’
Compensation Division, Department of Consumer and Business Services,
or the administrator’s delegate for the matter.

(2) “Authorized Nurse Practitioner” means a nurse practitioner
authorized to provide compensable medical services under ORS 656.245
and OAR 436-010.

(3) “Day(s)” means calendar day(s) unless otherwise specified (e.g.,
“working day(s)”).

(4) “Director” means the director of the Department of Consumer and
Business Services, or the director’s delegate for the matter.

(5) “Division” means the Workers’ Compensation Division of the
Department of Consumer and Business Services.

(6) “Insurer” means the State Accident Insurance Fund, an insurer
authorized under ORS Chapter 731 to transact workers’ compensation
insurance in Oregon, a self-insured employer, or a self-insured employer
group.

(7) “Mailed or Mailing Date,” for the purposes of determining timeli-
ness under these rules, means the date a document is postmarked. Requests
submitted by electronic transmission (by facsimile or “fax™) will be con-
sidered mailed as of the date printed on the banner automatically produced
by the transmitting fax machine. Hand-delivered requests will be consid-
ered mailed as of the date stamped or punched in by the Workers’
Compensation Division. Phone or in-person requests, where allowed under
these rules, will be considered mailed as of the date of the request.

(8) “Notice of Closure” means a notice to the worker issued by the
insurer to

(a) Close an accepted disabling claim;

(b) Correct, rescind, or rescind and reissue a Notice of Closure previ-
ously issued; or

(c) Reduce permanent total disability to permanent partial disability.

(9) “Notice of Refusal to Reclassify” means the insurer’s written
response, to a worker’s request, which notifies the worker of the insurer’s
decision regarding the nondisabling status of a claim.

(10) “Reconsideration” means review by the director of an insurer’s
Notice of Closure.

(11) “Statutory closure date” means the date the claim satisfies the
criteria for closure under ORS 656.268(1)(b) and (c).

(12) “Statutory appeal period” means the time frame for appealing a
Notice of Closure or Order on Reconsideration.

(13) “Work disability”, for purposes of determining permanent dis-
ability, means the separate factoring of impairment as modified by age,
education, and adaptability to perform the job at which the worker was
injured.

(14) “Worksheet” means a summary of facts used to derive the awards

stated in the Notice of Closure.
Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Stats. Implemented: ORS 656.005, 656.268, 656.726 & OL Ch. 332 1995 & Ch. 313 1999
Hist.: WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78; WCD 4-1980(Admin), f. 3-20-80, ef. 4-
1-80; WCD 5-1981(Admin), 12-30-81, ef. 1-1-82; Renumbered from 436-065-0004, 5-1-85;
WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90;
WCD 31-1990, f. 12-10-90, cert. ef. 12-26-90; WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95;
WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-
04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04, cert.
ef. 1-1-05
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436-030-0007
Administrative Review

(1) The following matters are subject to dispute resolution before the
director:

(a) Notices of Closure issued by insurers are appealed to the director
and processed in accordance with the reconsideration procedures described
in OAR 436-030-0115 through 436-030-0185.

(b) The director may abate, withdraw, and/or amend the Order on
Reconsideration until the Order is final by operation of law.

(c) Notices of Refusal to Reclassify issued by insurers are appealable
by the worker to the director under ORS 656.273 and 656.277 and OAR
436-060-0018.

(2) The following matters are brought before the Hearings Division of
the Workers’ Compensation Board:

(a) Director’s Review orders and Orders on Reconsideration issued
under OAR 436-060-0018 and these rules are appealable to the Hearings
Division of the Workers’ Compensation Board within the timeframes in
OAR 436-060-0018 and 436-030-0145, respectively.

(b) A party may request a hearing before the Hearings Division of the
Workers’ Compensation Board on any other action taken under these rules
where a worker’s right to compensation or the amount thereof is directly an
issue under ORS Chapter 656.

(3) Contested Case Hearings of Sanctions and Civil Penalties: Under
ORS 656.740, any party aggrieved by a proposed order or proposed assess-
ment of a civil penalty issued by the director under ORS 656.254, 656.735,
656.745 or 656.750 may request a hearing by the Hearings Division as fol-
lows:

(a) The party must send the request for hearing in writing to the direc-
tor within 60 days after the mailing date of the proposed order or assess-
ment. The request must specify the grounds upon which the proposed order
or assessment is contested.

(b) The Workers’ Compensation Division will forward the request and
other pertinent information to the Hearings Division of the Workers’
Compensation Board.

(c) An Administrative Law Judge from the Hearings Division, acting
on behalf of the director, will conduct the hearing in accordance with ORS
656.740 and Chapter 183.

(4) Director’s Administrative Review of other actions: Except as cov-
ered under sections (1) through (3) of this rule, any party seeking an action
or decision by the director or aggrieved by an action taken by any other
party under these rules, may request administrative review by the director
as follows:

(a) The party must send the request in writing to the director within
90 days of the disputed action and must specify the grounds upon which the
action is disputed.

(b) The director may require and allow such evidence as is deemed
appropriate to complete the review.

(c) A director’s order will be issued and will specify if the order is
final or if it may be appealed.

(d) The director may, unless otherwise obligated by statute, at the

director’s discretion, waive any procedural rules as justice so requires.

Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999, (§9, ch. 170, OL
2003)

Stats. Implemented: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999, 350, OL
2001

Hist.: WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-
98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 10-2001, f. 11-16-01, cert. ef. 1-1-02;
WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04
cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0009
Appeals of Notices of Closure

If the worker or insurer disagrees with a Notice of Closure and the
worker was determined medically stationary after July 1, 1990, or the
worker is not medically stationary and the claim is closed under ORS
656.268(1)(b) or (c), the worker or insurer must first request a reconsider-
ation by the director under these rules. If the worker was determined med-
ically stationary on or before July 1, 1990, WCD Admin. Order 13-1987

rules apply.

Stat. Auth: ORS 656.268, 656.726, OL Ch. 332 & 1999 OL Ch. 313, 429, OL 2003

Stats. Implemented: ORS 656.268, 656.726, OL Ch. 332 & 1999 OL Ch. 313, 429, OL 2003
Hist.: WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90; Renumbered from 436-030-0020(3);
WCD 31-1990, f. 12-10-90, cert. ef. 12-26-90; WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92;
WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD
9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru
6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-
05

Oregon Bulletin

49

436-030-0015
Insurer Responsibility

(1) When an insurer issues a Notice of Closure (Form 440-1644,
1644c, 1644r), the insurer is responsible for:

(a) Providing the director, the parties, and the worker’s attorney if the
worker is represented, a copy of the Notice of Closure, a copy of the work-
sheet (Form 440-2807) upon which the Notice is based, a completed
“Insurer Notice of Closure Summary” (Form 440-1503) and an Updated
Notice of Acceptance at Closure that specifies which conditions are com-
pensable, as prescribed in section (2) of this rule;

(b) Maintaining a copy of the worksheet and records upon which the
Notice of Closure is based in its claim file for audit purposes under OAR
436-050; and

(c) Issuing the Updated Notice of Acceptance at Closure on the same
date as the Notice of Closure.

(d) The Updated Notice of Acceptance at Closure must contain the
following title, information, and language:

(A) Title: “Updated Notice of Acceptance at Closure”;

(B) Information: A list of all compensable conditions that have been
accepted, even if a condition was denied, ordered accepted by litigation,
and is under appeal. Any conditions under appeal and those which were the
basis for this claim opening must be specifically identified;

(C) Language, in bold print:

“Notice to Worker: This notice restates and i all prior p The

conditions that were the basis of this claim opening are the only conditions con-

sidered at the time of claim closure. The insurer or self-insured employer is not
required to pay any disability compensation for any condition specifically iden-

tified as under appeal, unless and until the condition is found to be compensable

after all litigation is complete. Appeal of any denied conditions or objections to

this notice will not delay claim closure. Any lition found p after

the Notice of Closure is issued will require the insurer to reopen the claim for

processing of that condition. If you believe a condition has been incorrectly omit-

ted from this notice, or this notice is otherwise deficient, you must communicate

the specific objection to the insurer in writing.””;

(e) The insurer or self-insured employer is not required to pay any dis-
ability compensation for any condition under appeal and specifically iden-
tified as such, unless and until the condition is found to be compensable
after all litigation is complete.

(f) In the event an omission or error requires a corrected Updated
Notice of Acceptance at Closure, the word “CORRECTED” must appear in
capital letters adjacent to the word “Updated”.

(g) In the event that the “Initial Notice of Acceptance” is issued at the
same time as the “Updated Notice of Acceptance at Closure,” both titles
must appear near the top of the document.

(2) Copies of Notices of Refusal to Close must be mailed to the direc-
tor and the parties, and to the worker’s attorney, if the worker is represent-
ed.

Toad

(3) In claims with a date of injury on or after January 1, 2005 where
the worker has not returned to regular work and ORS 656.726(4)(f) does
not apply, the insurer must consider:

(a) The worker’s age at the time the notice is issued;

(b) Adaptability to return to employment;

(c) The worker’s level of education;

(d) The worker’s work history, including an accurate description of
the physical requirements of the worker’s job held at the time of injury, for
the period from five years before the date of injury to the mailing date of
the notice of closure with dates or period of time spent at each position,
tasks performed or level of specific vocational preparation (SVP), and
physical requirements.

(4) In claims where the date of injury is before January 1, 2005, the
worker has not returned or been released to regular work, ORS
656.726(4)(f) does not apply, and the claim involves injury to, or disease of,
unscheduled body parts, areas, or systems, the insurer must consider:

(a) The worker’s age at time the notice is issued;

(b) Adaptability to return to employment:

(c) The worker’s level of education;

(d) The worker’s work history, including an accurate description of
the physical requirements of the worker’s job held at the time of injury, for
the period from five years before the date of injury to the mailing date of
the notice of closure with dates or period of time spent at each position,
tasks performed or level of specific vocational preparation (SVP), and
physical requirements.

(5) The insurer must consider any other records or information perti-
nent to claim determination prior to issuing a notice of closure.

(6) The insurer must notify the worker and the worker’s attorney, if
the worker is represented, in writing, when the insurer receives information
that the worker’s claim qualifies for closure under these rules.
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(a) The insurer must send the written notice within three working days
from the date the insurer receives the information, unless the claim has
already been closed.

(b) The notice must advise the worker of his or her impending claim
closure and that any time loss disability payments will end soon.

(7) The insurer must, within 14 days of closing the claim, provide the
worker’s attorney the same documents relied upon for claim closure.

(8) The insurer must not issue a Notice of Closure on an accepted
nondisabling claim. Notices of Closure issued by the insurer in violation of
this rule are void and without legal effect. Medically stationary status in
nondisabling claims may be documented by the attending physician’s state-
ment of medically stationary status.

(9) When a condition is accepted after a closure and the claim has
been reopened under ORS 656.262, the insurer must issue a Notice of
Closure, considering only the newly accepted condition.

(10) Denials issued under ORS 656.262(7)(b), must clearly identify
the phrase “major contributing cause” in the text of the denial.

(11) When a claim is closed where a designation of paying agent order
(ORS 656.307) has been issued and the responsibility issue is not final by
operation of law, the insurer processing the claim at the time of closure
must send copies of the closure notice to the worker, the worker’s attorney
if the worker is represented, the director, and all parties involved in the
responsibility issue.

Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999

Stats. Implemented: ORS 656.268, 656.319, 656.726, 656.745, OL Ch. 332 1995 & Ch. 313

1999

Hist.: WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-

96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01;

WCD 10-2001, f. 11-16-01, cert. ef. 1-1-02; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD
9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0020
Requirements for Claim Closure

(1) Provided the worker is not enrolled and actively engaged in train-
ing, the insurer must issue a Notice of Closure on an accepted disabling
claim within 14 days when:

(a) Medical information establishes there is sufficient information to
determine the extent of permanent disability under ORS 656.245(2)(b)(B),
and indicates the worker’s compensable condition is medically stationary;

(b) The accepted injury/condition is no longer the major contributing
cause of the worker’s combined or consequential condition(s), a major con-
tributing cause denial has been issued, and there is sufficient information to
determine the extent of permanent disability;

(c) The worker fails to seek medical treatment for 30 days for reasons
within the worker’s control and the worker has been notified of pending
actions in accordance with these rules; or

(d) The worker fails to attend a mandatory closing examination for
reasons within the worker’s control and the worker has been notified of
pending action(s) in accordance with these rules.

(2) For purposes of determining the extent of disability, “sufficient
information” requires the following:

(a) An authorized nurse practitioner’s or attending physician’s written
statement that clearly indicates there is no permanent impairment, residu-
als, or limitations attributable to the accepted condition(s), and there is no
reasonable expectation, based on evidence in the record, of loss of use or
function, changes in the worker’s physical abilities, or permanent impair-
ment attributable to the accepted condition(s). If the physician or nurse
practitioner indicates there is no impairment, but the record reveals other-
wise, a closing examination and reports specified under (b) of this section
are required; or

(b) A closing medical examination and report when there is a reason-
able expectation of loss of use or function, changes in the worker’s physi-
cal abilities, or permanent impairment attributable to the accepted condi-
tion(s) based on evidence in the record or the physician’s opinion. The clos-
ing medical examination report must describe in detail all measurements
and findings regarding any permanent impairment, residuals, or limitations
attributable to the accepted condition(s) under OAR 436-010-0280 and
436-035; and, if there is not clear and convincing evidence that the worker
has returned to regular work at the job held at the time of injury and ORS
656.726(4)(f) does not apply, all of the following:

(A) An accurate description of the physical requirements of the work-
er’s job held at the time of injury, which has been provided by certified mail
to the worker and the worker’s legal representative, if any, either before
closing the claim or at the time the claim is closed;

(B) The worker’s wage established consistent with OAR 436-060;

(C) The worker’s date of birth;
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(D) The worker’s work history for the period beginning five years
before the date of

injury to the mailing date of the Notice of Closure, including tasks
performed or level of SVP, and physical demands; and

(E) The worker’s level of formal education .

(3) When determining disability and issuing the Notice of Closure,
the insurer must apply all statutes and rules consistent with their provisions,
particularly as they relate to major contributing cause denials, worker’s fail-
ure to seek treatment, worker’s failure to attend a mandatory examination,
medically stationary status, temporary disability, permanent partial and
total disability, review of permanent partial and total disability.

(4) When issuing a Notice of Closure, the insurer must prepare a sum-
mary worksheet, “Notice of Closure Worksheet”, Form 440-2807 (Form
2807), as described by bulletin of the director.

(5) The “Notice of Closure”, Form 440-1644 (Form 1644), is effec-
tive the date it is mailed to the worker and to the worker’s attorney if the
worker is represented, regardless of the date on the Notice itself.

(6) The notice must be in the form and format prescribed by the direc-
tor in these rules and include only the following:

(a) The worker’s name, address, and claim identification information;

(b) The appropriate dollar value of any individual scheduled and/or
unscheduled permanent disability based on the value per degree for injuries
occurring before January 1, 2005 or, for injuries occurring on or after
January 1, 2005, the appropriate dollar value of any “whole person” per-
manent disability, including impairment and work disability as determined
appropriate under OAR 436-035;

(c) The body part(s) awarded disability, coded to the table of body
part codes as prescribed by the director;

(d) The percentage of loss of the specific body part(s), including
either the number of degrees that loss represents as appropriate for injuries
occurring before January 1, 2005, or the percentage of the whole person the
worker’s loss represents as appropriate for injuries occurring on or after
January 1, 2005;

(e) If there is no permanent disability award for this Notice of
Closure, a statement to that effect;

(f) The duration of temporary total and temporary partial disability
compensation;

(g) The date the Notice of Closure was mailed;

(h) The medically stationary date or the date the claim statutorily
qualifies for closure under OAR 436-030-0035 or 436-030-0034;

(i) The date the worker’s aggravation rights end;

(j) The worker’s appeal rights;

(k) The right of the worker to consult with the Ombudsman for
Injured Workers;

(1) For claims with dates of injury before January 1, 2005, the rate in
dollars per degree at which permanent disability, if any, will be paid based
on date of injury as identified in Bulletin 111;

(m) For claims with dates of injury on or after January 1, 2005, the
state’s average weekly wage applicable to the worker’s date of injury is to
be shown on the Notice of Closure;

(n) The worker’s return to work status; and

(0) A general statement that the insurer has the authority to recover an
overpayment.

(7) The Notice of Closure (Form 440-1644) must be accompanied by
the following:

(a) The brochure “Understanding Claim Closure and Your Rights”;

(b) A copy of summary worksheet Form 2807 containing information
and findings which result in the data appearing on the Notice of Closure;

(c) An accurate description of the physical requirements of the work-
er’s job held at the time of injury unless previously provided pursuant to
section (2)(b)(A) of this rule;

(d) The Updated Notice of Acceptance at Closure which clearly iden-
tifies all accepted conditions in the claim and specifies those which have
been denied and are on appeal and/or which were the basis for this opening
of the claim; and

(e) A cover letter that:

(A) Specifically explains why the claim has been closed (e.g., expira-
tion of a period of suspension without the worker resolving the problems
identified, an attending physician stating the worker is medically stationary,
worker failure to treat without attending physician authorization or estab-
lishing good cause for not treating, etc.);

(B) Lists and describes enclosed documents; and

(C) Notifies the worker about the end of temporary disability benefits,
if any, and the anticipated start of permanent disability benefits, if any.
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(8) A copy of the Notice of Closure must be mailed to each of the fol-
lowing persons at the same time, with each copy clearly identifying the
intended recipient:

(a) The worker;

(b) The employer;

(¢) The director; and

(d) The worker’s attorney, if the worker is represented.

(9) The worker’s copy of the Notice of Closure must be mailed by
both regular mail and certified mail return receipt requested.

(10) An insurer may use electronically produced Notice of Closure
forms if consistent with the form and format prescribed by the director.

(11) Insurers may allow adjustments of benefits awarded to the work-
er under the documentation requirements of OAR 436-060-0170 for the fol-
lowing purposes:

(a) To recover payments for permanent disability which were made
prematurely;

(b) To recover overpayments for temporary disability; and

(c) To recover overpayments for other than temporary disability such
as prepaid travel expenses where travel was not completed, prescription
reimbursements, or other benefits payable under ORS 656.001 to 656.794.

(12) The insurer may allow overpayments made on a claim with the
same insurer to be deducted from compensation to which the worker is enti-
tled but has not yet been paid.

(13) If after claim closure, the worker became enrolled and actively
engaged in an approved training program under OAR 436-120, a new
Notice of Closure must be issued consistent with the following:

(a) In claims with dates of injury on or after January 1, 2005, the
insurer must redetermine work disability when:

(A) The worker has ended training; and either

(B) The worker’s condition is medically stationary; or

(C) The claim otherwise qualifies for closure in accordance with these
rules.

(b) For claims with dates of injury before January 1, 2005, permanent
disability must be redetermined by the insurer when:

(A) The worker has ended training; and either

(B) The worker’s condition is medically stationary; or

(C) The claim otherwise qualifies for closure in accordance with these
rules., except

(D) When the worker became medically stationary after June 7, 1995
for a scheduled disability. Then the scheduled disability must remain
unchanged from the last award of compensation in that claim unless the
condition did not remain medically stationary through training.

(c) For claims with dates of injury before January 1, 2005, if the
worker has remained medically stationary throughout training and the clos-
ing examination is six months old or older, a current medical examination
will be required for redetermination unless the worker’s attending physi-
cian provides a written statement that there has been no change in the work-
er’s accepted condition since the previous closing examination.

(14) When, after a claim is closed, the insurer changes or is ordered
to change the worker’s weekly wage upon which calculation of the work
disability portion of a permanent disability award may be based, the insur-
er must notify the parties and the division of the change and the effect of
the change on any permanent disability award. For purposes of this rule, the
insurer must complete Form 440-1502 consistent with the instructions of

the director and disperse it within 14 days of the change.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Stats. Implemented: ORS 656.210, 656.212, 656.214, 656.268 & 656.270, 656.726, 656.745,
OL Ch. 332 1995 & Ch. 313 1999
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0006, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88;
WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90; WCD 31-1991, f. 12-10-90, cert. ef. 12-26-
90; WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95;
WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 2-2004, . 2-19-04 cert. ef. 2-29-04; WCD
9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0023
Correcting and Rescinding Notices of Closure

(1) An insurer may rescind or correct its Notice of Closure prior to the
expiration of the appeal period for that Notice and prior to or on the same
day that the director receives a request for reconsideration of the Notice of
Closure.

(2) The form, format, and completion of the Correcting and
Rescinding Notices of Closure are the same as those of the Notice of
Closure except that, to correct a Notice of Closure, a Form 440-1644c
(Form 1644c) must be used and, to rescind a Notice of Closure, a Form
440-1644r (Form 1644r) must be used.
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(3) The “Date of closure (mailing date)” on the Correcting or
Rescinding Notice of Closure must be the date the correction or rescission
is mailed. The mailing date of the Notice of Closure being rescinded or cor-
rected must be identified within the body of the Correcting or Rescinding
Notice of Closure.

(4) The worker’s copy of the Correcting and Rescinding Notices of
Closure must be mailed by both regular mail and certified mail return
receipt requested, consistent with OAR 436-030-0020(8) and (9).

(5) Rescinding Notices of Closure, Form 1644r, are used to rescind
the Notice of Closure and return the claim to open status. Examples of
appropriate uses of Rescinding Notices of Closure include, but are not lim-
ited to:

(a) The worker was not medically stationary at the time the Notice of
Closure was issued;

(b) The closure was otherwise premature;

(c) Grant PPD when the Notice of Closure being rescinded granted
TTD only.

(6) The Rescinding Notice of Closure must:

(a) Advise the worker that the claim remains open and no aggravation
rights end date has been established, if it is rescinding the first closure of
the claim;

(b) Initiate a 60-day appeal period during which any request for
reconsideration must be received by the director;

(c) Explain the reason for the action being taken; and

(d) Be distributed and mailed to the parties consistent with these rules.

(7) When a Notice of Closure granting only timeloss has been issued,
if the insurer determines the worker’s medically stationary status is
unchanged and the worker is entitled to an award of permanent disability,
the insurer must use a Notice of Closure, Form 1644, to rescind and reissue
the closure. In such cases, the Notice of Closure must:

(a) Contain all required information consistent with these rules;

(b) Bear the heading “Rescind and Reissue;

(c) Explain the reason the action is being taken;

(d) Identify the permanent disability award being granted consistent
with OAR 436-030 and 436-035;

(e) Establish a new 60-day appeal period;

(f) Set a new aggravation rights end date if the Notice of Closure
being rescinded is the first closure of the claim; and

(g) Be distributed and mailed to the parties consistent with these rules.

(8) Correcting Notices of Closure, Form 1644c, are used to correct
errors or omissions and do not change the closure status or the action taken
by the Notice of Closure being corrected. Correcting Notices of Closure
must not be used to grant permanent disability in claims where the Notice
of Closure being corrected did not include an award of permanent disabili-
ty. Examples of appropriate uses of Correcting Notices of Closure include,
but are not limited to:

(a) Permanent disability award computation errors (dollars, degrees,
percentages);

(b) An incorrect “mailing date”;

(¢) Return-to-work status errors or omissions;

(d) Incorrect or incomplete statement of temporary disability.

(9) A Correcting Notice of Closure must:

(a) Be issued when the director has instructed the insurer to do so
because the Notice of Closure did not contain the information required by
OAR 436-030-0020(4);

(b) Not be used to add a new condition to the claim closure, rate a new
condition not considered in the Notice of Closure being corrected, or
rescind a Notice of Closure;

(c) State in the body of the correcting notice only the information
being corrected on the Notice of Closure and the basis for the correction;

(d) Not change the appeal period for the Notice of Closure being cor-
rected; and

(e) Initiate a new 60-day appeal period during which any request for

reconsideration must be received, but only for those items being corrected.
[Forms: Forms referenced are available from the agency.]
Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Stats. Implemented: ORS 656.210, 656.212, 656.214, 656.268 & 656.270, 656.726, 656.745,
OL Ch. 332 1995 & Ch. 313 1999
Hist.: WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, . 10-26-04, cert. ef. 1-1-05

436-030-0034
Claim Closure When the Worker Is Not Medically Stationary

(1) The insurer must close a claim if a worker fails to seek treatment
for more than 30 days without the instruction or approval of the attending
physician or authorized nurse practitioner. In order to close a claim under
this rule, the insurer must:
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(a) After waiting the period of thirty days for the worker to treat, send
the worker written notification of the following by certified mail:

(A) It is the worker’s responsibility to seek medical treatment in a
timely manner;

(B) Informing the worker of the consequences for failing to seek treat-
ment in a timely manner, including but not limited to claim closure and pos-
sible loss or reduction of a disability award, if any;

(C) That the claim will be closed unless the worker establishes with-
in 14 days that:

(i) Treatment has resumed by attending an existing appointment or
scheduling a new appointment; or

(ii) The reasons for not treating were outside the worker’s control.

(b) Wait the 14 day period given in the notification letter to allow the
worker to provide evidence that the absence of treatment was either author-
ized by the physician or beyond the worker’s control.

(c) Determine whether claim closure is appropriate based on the
information provided by the worker or absence thereof.

(d) Rate any permanent disability apparent in the record (e.g., irre-
versible findings) at the time claim closure is appropriate, regardless of
receiving a response from the worker.

(2) The date the claim qualifies for closure, when a worker fails to
seek treatment for a period in excess of 30 days, is the latest (most chrono-
logically recent) of the following which occurs prior to the closure:

(a) 30 days from the last treatment provided or authorized by the
attending physician or authorized nurse practitioner;

(b) The date the worker failed to attend a follow-up visit that was rec-
ommended by the attending physician or authorized nurse practitioner for
reasons within the worker’s control;

(c) The date the worker returns to or is released to regular work if it
is after the last examination date; or

(d) If the worker responds within the 14 day period established by the
notification letter and the worker’s response fails to establish that the work-
er has resumed treatment or that the reasons for not treating were outside
the worker’s control, the date of the worker’s response.

(3) A claim must be closed when the worker is not medically station-
ary, and the worker fails to attend a mandatory closing examination for rea-
sons within the worker’s control, and the insurer has notified the worker, by
certified letter, at least 10 days prior to the mandatory examination, that
claim closure will result for failure to attend a mandatory closing examina-
tion. The notification letter must inform the worker of the worker’s respon-
sibility to attend the mandatory closing examination and of the conse-
quences for failing to do so, including but not limited to claim closure and
the possible loss or reduction of a disability award.

(a) Workers have 7 days from the date of exam to demonstrate good
cause for failing to attend, before any further action is taken by the insurer
toward claim closure.

(b) Where the worker fails to attend a mandatory closing examination
for reasons within the worker’s control, the date the claim qualifies for clo-
sure is the date of the failed mandatory closing examination.

(c) Where a closing exam has been scheduled between a worker and
attending physician directly, insurers may close under (1) of this section.

(4) A claim may be closed when the worker is not medically station-
ary and a major contributing cause denial has been issued on an accepted
combined condition.

(a) The major contributing cause denial must inform the worker that
claim closure may result from the issuance of the denial and provide all
other information required by these rules.

(b) When a major contributing cause denial has been issued following
the acceptance of a combined condition, the date the claim qualifies for clo-
sure is the date the insurer receives sufficient information to determine the
extent of any permanent disability under OAR 436-035-0007(5) and 436-
030-0020(2) or the date of the denial, whichever is later.

(5) When any two of the above occur concurrently, the earliest date
the claim qualifies for closure is used to close the claim and noted on the
notice.

(6) The attending physician or authorized nurse practitioner must be
copied on all notification and denial letters applicable to this rule.

(7) When the director has issued a suspension order, under OAR 436-
060-0095 and 436-060-0105, the date the claim qualifies for closure is the
date of the suspension order.

(8) When a worker fails to seek treatment with an authorized attend-
ing physician as defined by ORS 656.005 or authorized nurse practitioner
as defined in ORS 656.245, the claim must be closed under section (1) of
this rule. Section (2) of this rule must be used to determine the effective
date of the closure. All notification letters issued under this section of the
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rule must clearly identify that the reason for the impending closure is
because of the worker’s failure to treat with an authorized attending physi-

cian or nurse practitioner.
Stat. Auth.: ORS 656.262, 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Stats. Implemented: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Hist.: WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-
98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 14-2003(Temp), f. 12-15-03, cert. ef.
1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04,
cert. ef. 1-1-05

436-030-0035
Determining Medically Stationary Status

(1) A worker’s compensable condition is medically stationary when
the attending physician, authorized nurse practitioner, or a preponderance
of medical opinion declares the worker either “medically stationary,”
“medically stable,” or uses other language meaning the same thing.

(2) When there is a conflict in the medical opinions as to whether or
not a worker’s compensable condition is medically stationary, more weight
is given to medical opinions that are based on the most accurate history, on
the most objective findings, on sound medical principles, and clear and
concise reasoning.

(3) Where there is not a preponderance of medical opinion stating a
worker’s compensable condition is or is not medically stationary, deference
will generally be given to the opinion of the attending physician. However,
in cases where expert analysis is important, deference is given to the opin-
ion of the physician with the greatest expertise in, and understanding of, the
worker’s condition.

(4) When there is a conflict as to the date upon which a worker’s com-
pensable condition became medically stationary, the following conditions
govern the determination of the medically stationary date. The date a work-
er is medically stationary is the earliest date that a preponderance is estab-
lished under sections (1) and (2) of this rule. The date of the examination,
not the date of the report, controls the medically stationary date.

(5) The insurer must request the attending physician’s concurrence or
comments when the attending physician arranges, or refers the worker for
a closing examination with another physician to determine the extent of
impairment or when the insurer refers a worker for an insurer medical
examination. A concurrence with another physician’s report is an agree-
ment in every particular, including the medically stationary impression and
date, unless the physician expressly states to the contrary and explains the
reasons for disagreement. Concurrence cannot be presumed in the absence
of the attending physician’s response.

(6) A worker is medically stationary on the date of the examination
when so specified by a physician. When a specific date is not indicated, a
worker is presumed medically stationary on the date of the last examina-
tion, prior to the date of the medically stationary opinion. Physician pro-
jected medically stationary dates cannot be used to establish a medically
stationary date.

(7) If the worker is incarcerated or confined in some other manner and
unable to freely seek medical treatment, the insurer must arrange for med-
ical examinations to be completed at the facility where the worker is locat-
ed or at some other location accessible to the worker.

(8) If a worker dies and the attending physician has not established a
medically stationary date, for purposes of claim closure, the medically sta-

tionary date is the date of death.
Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Stats. Implemented: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Hist.: WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90; WCD 31-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, f. 11-18-94, cert. ef. 1-
1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-
98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 14-2003(Temp), f. 12-15-03, cert. ef.
1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04,
cert. ef. 1-1-05

436-030-0036
Determining Temporary Disability

(1) Temporary disability must be determined under ORS Chapter 656,
OAR 436-060 and this rule, less time worked. Beginning and ending dates
of each authorized period of temporary total disability and temporary par-
tial disability must be noted on the Notice of Closure, as well as the state-
ments “Less time worked” and “Temporary disability was determined in
accordance with the law.”

(2) Except as provided in section (3) of this rule and ORS 656.268(9),
a worker is not entitled to any award for temporary disability for any peri-
od of time in which the worker is medically stationary.

(3) Awards of temporary disability must include the day the worker is
medically stationary or the date the claim otherwise qualifies for closure,

unless temporary disability is not authorized for another reason at that time.
Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
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Stats. Implemented: ORS 656.005, 656.160, 656.210, 656.212, 656.236, 656.245, 656.262,
656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999

Hist.: WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90; WCD 31-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, f. 11-18-94, cert. ef. 1-
1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-
98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04;
WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0055
Determining Permanent Total Disability

(1) A worker is permanently and totally disabled if permanently inca-
pacitated from regularly performing work in a suitable and gainful occupa-
tion. For the purpose of this rule and OAR 436-030-0065:

(a) “Incapacitated from regularly performing work” means that the
worker does not have the necessary physical and mental capacity and the
work skills to perform work on a regular basis. Employment in a sheltered
workshop is not considered regular employment unless this was the work-
er’s job at the time of injury.

(b) “Suitable occupation” means those occupations that exist in a the-
oretically normal labor market, within a reasonable geographic distance, for
which a worker has the training or experience, and abilities to realistically
perform the job duties, with or without rehabilitation.

(c) “Gainful occupation” means those types of general occupations
that pay wages equivalent to, or greater than, the state mandated hourly
minimum wage. Those types of general occupations that pay on a commis-
sion or piece-work basis, as opposed to a wage or salary basis, may not be
“gainful employment” depending upon the facts of the individual situation.

(d) “Work skills” means those skills acquired through experience or
training that are necessary to gain and adequately perform skilled, semi-
skilled or unskilled occupations. Unskilled types of general occupations
require no specific skills that would be acquired through experience or
training to be able to gain and adequately perform the unskilled occupation.
Every worker has the necessary work skills to gain and adequately perform
unskilled types of general occupations with a reasonable period of orienta-
tion.

(e) A “reasonable geographic distance” means either of the following
unless the worker is medically precluded from commuting:

(A) The area within a 50-mile radius of the worker’s place of resi-
dence at the time of:

(i) The original injury;

(i) The worker’s last gainful employment;

(iii) Insurer’s determination; or

(iv) Reconsideration by the director.

(B) The area in which a reasonable and prudent uninjured and unem-
ployed person, possessing the same physical capacities, mental capacities,
work skills, and financial obligations as the worker does at the time of his
rating of disability, would go to seek work.

(f) “Types of general occupations” means groups of jobs which actu-
ally exist in a normal labor market, and share similar vocational purpose,
skills, duties, physical circumstances, goals, and mental aptitudes. It does
not refer to any specific job or place of employment for which a job or job
opening may exist in the future.

(g) “Normal labor market” means a labor market that is undistorted
by such factors as local business booms and slumps or extremes of the nor-
mal cycle of economic activity, or technology trends in the long-term labor
market.

(h) “Withdrawn from the workforce” means a worker who is not
employed, is not willing to be employed, or although willing to be
employed is not making reasonable efforts to find employment, unless such
efforts would be futile. The receipt of retirement benefits does not establish
a worker has withdrawn from the workforce.

(2) All disability which existed before the injury must be included in
determining permanent total disability.

(3) In order for a worker to be determined permanently and totally
disabled, a worker must:

(a) Prove permanent and total disability;

(b) Be willing to seek regular and gainful employment;

(c) Make reasonable effort to find work at a suitable and gainful occu-
pation or actively participate in a vocational assistance program, unless
medical or vocational findings, including the residuals of the compensable
injury, make such efforts futile; and

(d) Not have withdrawn from the workforce during the period for
which benefits are being sought.

(4) A worker retaining some residual functional capacity and not med-
ically permanently and totally disabled must prove:

(a) The worker has not withdrawn from the workforce for the period
for which benefits are being sought;
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(b) Inability to regularly perform work at a gainful and suitable occu-
pation; and

(c) The futility of seeking work if the worker has not made reasonable
work search efforts by competent written vocational testimony. Competent
written vocational testimony is that which is available at the time of closure
or reconsideration and comes from the opinions of persons fully certified
by the State of Oregon to render vocational services.

(5) Notices of Closure and Orders on Reconsideration which grant
permanent total disability must notify the worker that:

(a) The claim must be reexamined by the insurer at least once every
two years, and may be reviewed more often if the insurer chooses.

(b) The insurer may require the worker to provide a sworn statement
of the worker’s gross annual income for the preceding year. The worker
must make the statement on a form provided by the insurer in accordance
with the requirements under section (6) of this rule.

(6) If asked to provide a statement under subsection (5)(b) of this rule,
the worker is allowed 30 days to respond. Such statements are subject to the
following:

(a) If the worker fails to provide the requested statement, the director
may suspend the worker’s permanent total disability benefits. Benefits must
be resumed when the statement is provided. Benefits not paid for the peri-
od the statement was withheld must be recoverable for no more than one
year from the date of suspension.

(b) If the worker provides a report which is false, incomplete, or inac-
curate, the insurer must investigate. The investigation may result in sus-

pension of permanent total disability benefits.
Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Stats. Implemented: ORS 656.206, 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Hist.: WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 31-1990, f. 12-10-90, cett. ef. 12-26-90;
WCD 12-1994, £. 11-18-94, cert. ef. 1-1-95; WCD 8-1996, £. 2-14-96, cert. ef. 2-17-96; WCD
17-1997, £. 12-22-97, cert. ef. 1-15-98; WCD 9-2000, . 11-13-00, cert. ef. 1-1-01; WCD 10-
2001, £. 11-16-01, cert. ef. 1-1-02; WCD 2-2004, £. 2-19-04 cert. ef. 2-29-04; WCD 9-2004,
f. 10-26-04, cert. ef. 1-1-05

436-030-0066
Review of Prior Permanent Partial Disability Awards

For claims having a date of injury prior to January 1, 2005 which
involve unscheduled body parts, areas, or systems as defined by OAR 436-
035-0005, and all claims with dates of injury on or after January 1, 2005,
an award of permanent partial disability is subject to periodic examination
and adjustment under ORS 656.268 and 656.325 and in accordance with
the following conditions:

(1) Requests for review and adjustment must be made in writing to the
Workers’ Compensation Division.

(2) The party requesting review of permanent disability must send a
copy of the request to all involved parties at the time the request is made.
The worker may submit any information in rebuttal.

(3) All pertinent medical, vocational, and other applicable evidence
must be submitted with the request, including sufficient information to
determine the extent of permanent partial disability. The request must state
the basis for the request and provide supporting evidence. If the director
finds that the worker has failed to accept treatment as provided in this rule,
the director will make any necessary adjustments allowed under OAR 436-
03s.

(4) The basis for the request for adjustment in the permanent disabil-
ity award must be asserted to be failure of the worker to make a reasonable

effort to reduce the disability.
Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Stats. Implemented: ORS 656.325, 656.331, 656.268, 656.726, OL Ch. 332 1995 & Ch. 313
1999
Hist.: WCD 5-1990(Temp), f. 6-18-90, cert. ef. 7-1-90; WCD 31-1990, f. 12-10-90, cert. ef.
12-26-90; WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-
17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-
01; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0115
Reconsideration of Notices of Closure

(1) A worker or insurer may request reconsideration of a Notice of
Closure by mailing or delivering the request to the director within the statu-
tory appeal period as defined in OAR 436-030-0005(6) and 436-030-
0145(1). The reconsideration proceeding begins as described in OAR 436-
030-0145(2).

(2) For the purpose of these rules, “reconsideration proceeding”
means the procedure established to reconsider a Notice of Closure and does
not include personal appearances by any of the parties to the claim or their
representatives, unless requested by the director. All information to correct
or clarify the record and any medical evidence regarding the worker’s con-
dition as of the time of claim closure that should have been but was not sub-
mitted by the attending physician or authorized nurse practitioner at the
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time of claim closure and all supporting documentation must be presented
during the reconsideration proceeding. When the reconsideration proceed-
ing is postponed because the worker’s condition is not medically stationary
under OAR 436-030-0165(10), medical evidence submitted may address
the worker’s condition after claim closure as long as the evidence satisfies
the conditions of OAR 436-030-0145(3).

(3) All parties have an opportunity to submit documents to the record
regarding the worker’s status at the time of claim closure. Other factual
information and written argument may be submitted for incorporation into
the record under ORS 656.268(6) within the time frames outlined in OAR
436-030-0145. Such information may include, but is not limited to,
responses to the documentation and written arguments, written statements,
and sworn affidavits from the parties.

(4) The worker may submit a deposition to the reconsideration record
subject to ORS 656.268(6) and the following:

(a) The deposition must be limited to the testimony and cross-exami-
nation of a worker about the worker’s condition at the time of claim clo-
sure.

(b) The deposition must be arranged by the worker and held during
the reconsideration proceeding time frame unless a good cause reason is
established. If a good cause reason is established, the time frame for hold-
ing the deposition may be extended but must not extend beyond 30 days
from the date of the Order on Reconsideration. The deposition must be held
at a time and place that permits the insurer or self-insured employer the
opportunity to cross-examine the worker.

(c) The insurer or self-insured employer must, within 30 days of
receiving a bill for the deposition, pay the fee of the court reporter and the
costs for the original transcript and its copies. An original transcript of the
deposition must be sent to the department and each party must be sent a
copy of the transcript.

(d) If the transcript is not completed and presented to the department
prior to the deadline for issuing an Order on Reconsideration, the Order on
Reconsideration may not be postponed to receive a deposition under this
rule and the order will be issued based on the evidence in the record.
However, the transcript may be received as evidence at a hearing for an
appeal of the Order on Reconsideration.

(5) Only one reconsideration proceeding may be completed on each
Notice of Closure and the director will do a complete review of that notice.
Once the reconsideration proceeding is initiated, any additional issues must
be raised and further evidence submitted within the time frames allowed for
processing the reconsideration request. When the director requires addi-
tional information to complete the record, the reconsideration proceeding

may be postponed under ORS 656.268(6).
Stat. Auth.: ORS 656.726 & 1999 OL Ch. 313, sec 12 (6)(a)(A), 865, OL 2001
Stats. Implemented: ORS 656.268 & 1999 OL Ch. 313 sec 12 (6)(a)(A), 865, OL 2001
Hist.: WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 11-1995(Temp), f. & cert. ef. 8-23-
95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 10-2001, f. 11-16-01, cert. ef. 1-1-02; WCD
14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef.
2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0135
Reconsideration Procedure

(1) If the director assists the worker in completing the request for
reconsideration, the director will notify the worker that the proceeding may
result in an increase, decrease, or no change in entitlement to benefits.

(2) Upon starting the reconsideration proceeding , the director will
send the parties a letter of acknowledgement which includes:

(a) The proceeding’s start date;

(b) The timelines for submitting additional information to be includ-
ed in the record;

(c) A certification that the letter has been mailed to the listed parties;
and

(d) The last date an Order on Reconsideration can be issued or the
proceeding postponed, and the status of the request if the director fails to
issue an Order on Reconsideration or postponement under the time limits
specified in ORS 656.268.

(3) Within 14 days from the start date of the reconsideration proceed-
ing, the insurer must provide the director and the worker or the worker’s
attorney all documents pertaining to the claim which include, but are not
limited to the complete medical record and all official actions and notices
on the claim.

(4) The request for reconsideration and all other information submit-
ted to the director by any party during the reconsideration process must be
copied to all interested parties. Failure to comply with this requirement may
result in the information not being included as part of the record on recon-
sideration. The director may assist a worker in meeting this requirement.

Oregon Bulletin

54

(5) The director will issue an order rescinding a Notice of Closure
when the director finds, upon reconsideration:

(a) The claim was closed prematurely because the worker’s accepted
condition(s) was not medically stationary and the claim did not qualify for
closure under ORS 656.268(1)(a); or

(b) The claim was not closed according to the requirements of these
rules and ORS 656.268(1)(b) or (c).

(6) When a worker has requested and cashed a lump sum payment,
under ORS 656.230, of an award granted by a Notice of Closure, the direc-
tor will not consider the adequacy of that award in a reconsideration pro-
ceeding.

(7) When a new condition is accepted after a prior claim closure, and
the newly accepted condition is subsequently closed, the director and the
parties may mutually agree to consolidate requests for review of the clo-
sures into one reconsideration proceeding, provided the director has juris-
diction and neither of the closures have become final by operation of law.

(8) The reconsideration order will address issues raised by the parties
and will address compensation as follows:

(a) Compensation reduced in a reconsideration order will be “in lieu
of”” any compensation awarded by the Notice of Closure.

(b) Additional compensation awarded in a reconsideration order will
be “in addition to” any compensation awarded by the Notice of Closure.
The reconsideration order may award total compensation due less any com-
pensation previously ordered.

(c) Any compensation affirmed in a reconsideration order will be so
stated.

(d) The dollar rate per degree of disability will be listed if appropriate
based on the date of injury or an explanation of the computation method
used, including wage, percent of loss of the whole person, and other perti-
nent factors.

(9) A copy of the reconsideration order will be sent to the worker,
employer(s), insurer(s), worker’s attorney if the worker is represented, and
the insurer’s attorney(s), if the insurer is represented.

(10) When a party discovers after the reconsideration order has been
issued and before the order on reconsideration has become final by opera-
tion of law, that additional documents were not provided by the opposing
party in accordance with this rule, the Order on Reconsideration may be
abated and withdrawn to give the party an opportunity to respond to the

new information.
Stat. Auth.: ORS 656.726 & 1999 OL Ch. 313
Stats. Implemented: ORS 656.268(6) & 1999 OL Ch. 313
Hist.: WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-
96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01;
‘WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 14-2003(Temp), f.
12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-
2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0145
Reconsideration Time Frames and Postponements

(1) Statutory time frames for appealing a Notice of Closure are:

(a) For claims with a medically stationary date prior to June 7, 1995,
the appeal period is 180 days from the claim closure. The time required to
complete the reconsideration proceeding pursuant to this rule must not be
included in the 180 days from the mailing date of the Notice of Closure to
request a hearing.

(A) The 180-day time limit will be tolled upon receipt of the request
for reconsideration from the mailing date of the request for reconsideration
until the reconsideration request is either dismissed or an Order on
Reconsideration is issued.

(B) The 180-day time limit will not be tolled when a request for
reconsideration is withdrawn under OAR 436-030-0185.

(b) For claims with a medically stationary date, or date the claim
statutorily qualifies for closure, on or after June 7, 1995, a request for
reconsideration must be mailed within 60 days of the mailing date of the
Notice of Closure. A request for hearing must be made within 30 days of
the mailing date of the Order on Reconsideration.

(c) For claims closed on or after January 1, 2004, the insurer’s request
for reconsideration is limited to the findings used to rate impairment and
must be mailed within seven days of the mailing date of the Notice of
Closure.

(2) The reconsideration proceeding begins upon:

(a) The director’s receipt of the worker’s request for reconsideration,
if the insurer has not previously requested reconsideration consistent with
subsection (1)(c) of this rule; or

(b) The 61st day after the closure of the claim, if the insurer has
requested reconsideration consistent with subsection (1)(c) of this rule;
unless the director receives, within the appeal time frames in section (1) of
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this rule, a request for reconsideration or a statement by the worker instruct-
ing the director to start the reconsideration proceeding.

(3) Fourteen days after the date the reconsideration proceeding
begins, the reconsideration request and all other appropriate information
submitted by the parties will become part of the record used in the recon-
sideration proceeding.

(a) Evidence received or issues raised subsequent to the 14 day dead-
line will be considered in the reconsideration proceeding to the extent prac-
ticable.

(b) Upon review of the record the director may request, in accordance
with ORS 656.268(6), any additional information deemed necessary for the
reconsideration and set appropriate time frames for response.

(c) Except as provided in section (5) and (6) of this rule, the director
will either mail an Order on Reconsideration within 18 working days from
the date the reconsideration proceeding begins or notify the parties that the
reconsideration proceeding is postponed for not more than 60 additional
days in accordance with the provisions of ORS 656.268(6).

(4) Medical arbiter panel requests must be received by the department
within the 14 day time frame beginning on the date the reconsideration pro-
ceeding starts.

(5) When the director provides notice the worker failed to attend the
medical arbiter examination without good cause or failed to cooperate with
the arbiter examination and suspends benefits under ORS 656.268(7), the
reconsideration proceeding will be postponed for up to 60 additional days
from the date the director determines and provides notice, to allow com-
pletion of the arbiter process.

(6) When the reconsideration proceeding has been stayed, the direc-
tor will notify the parties that it has been stayed for one of the following
reasons:

(a) To determine whether temporary rules amending “the standards”
are required to properly rate the worker’s impairment, under ORS
656.726(4)(f);

(b) The parties consent to deferring the reconsideration proceeding,
under ORS 656.268(7)(i)(B), when the medical arbiter examination is not
medically appropriate because the worker’s medical condition is not sta-
tionary; or

(c) When a Claim Disposition Agreement (CDA) is filed with the
Workers’ Compensation Board, the reconsideration proceeding is stayed
until the CDA is either approved by a final order of the Board or the Board
sets aside the disposition.

(7) If the director fails to mail an Order on Reconsideration or a
Notice of Postponement under the time frames specified in ORS 656.268,
the reconsideration request is automatically deemed denied. The parties
may immediately thereafter proceed as though the director had issued an
Order on Reconsideration affirming the Notice of Closure. Under section
(1) of this rule, the counting of the 180-day time limit for requesting a hear-
ing under former ORS 656.268(6)(b) will resume on the date after the
director should have issued an Order on Reconsideration.

(8) Notwithstanding any other provision regarding the reconsidera-
tion proceeding, the director may extend nonstatutory time frames to allow
the parties sufficient time to present evidence and address their issues and

concerns.
Stat. Auth.: ORS 656.726 & 1999 OL Ch. 313
Stats. Implemented: ORS 656.268, 656.726(3)(f)(C) & 1999 OL Ch. 313
Hist.: WCD 12-1994, . 11-18-94, cert. ef. 1-1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-
96: WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01;
WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04
cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0155
Reconsideration Record

(1) The record for the reconsideration proceeding includes all docu-
ments and other material relied upon in issuing the Order on
Reconsideration as well as any additional material submitted by the parties,
but not considered in the reconsideration proceeding. The record is main-
tained in the Workers’ Compensation Division’s claim file and consists of
all documents and material received and date stamped by the director prior
to the issuance of the Order on Reconsideration, unless the document(s) is
an exact duplicate of what is in the file then the director is not required to
retain the duplicate document(s).

(2) Except as noted in this section, the medical record submitted by
the director for arbiter review will consist of all medical documents and
medical material produced by the claim under reconsideration, provided the
information is allowable under ORS 656.268.

(a) The director may not submit non-medical information, nursing
notes, or physical therapy treatment notes to the arbiter unless:
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(A) A party requests the director to submit those specific materials to
the arbiter;

(B) The party identifies and provides the director with specific dates
of those materials requested to be submitted; and

(C) The materials otherwise meet the requirements of this rule.

(b) All medical documents and other medical materials not submitted
by the director to the medical arbiter will be stamped in the lower right hand
corner “not sent to arbiter”.

(3) When any surveillance videotape obtained prior to closure has
been submitted to physician(s) involved in the evaluation or treatment of
the worker, it must be provided for arbiter review. All written materials pre-
viously forwarded to physician(s) along with the surveillance videotape,
such as investigator field notes, summary or narrative reports, and cover
letters, must also be submitted. Surveillance videotape must be labeled
according to the date(s) and total time of the recording(s).

(4) When reconsideration is requested, the insurer is required to pro-
vide the director and the other parties with a copy of all documents con-
tained in the record at claim closure. For cases involving a medical service
provider who must meet criteria other than those of an attending physician
or who practices under contract with a managed care organization, the
insurer must provide documentation of the medical service provider’s
authority to act as an attending physician. Any information the director adds
to the record, such as the medical arbiter report, will be copied to all par-
ties. Responses of the parties to the medical arbiter report will be included
in the record if received prior to completion of the reconsideration pro-
ceeding.

(5) Since all parties will have a complete copy of the record at recon-
sideration prior to the issuance of a reconsideration order, additional certi-
fied copies of the record will be made at a charge to the requesting party.

(6) When a hearing is scheduled following the appeal of a reconsid-
eration order and the parties or the administrative law judge requests the
director to provide the record at reconsideration, either the original claim
file or a certified copy of the claim file will be delivered to the Hearings
Division two days prior to the hearing. The original claim file must be

returned to the director within two days after the hearing.
Stat. Auth.: ORS 656.726 & 1999 OL Ch. 313
Stats. Implemented: ORS 656.268(6) & 1999 OL Ch. 313
Hist.: WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-
96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01;
WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0165
Medical Arbiter Examination Process

(1) When a worker or insurer requests reconsideration and disagrees
with the impairment findings used in rating the worker’s disability at the
time of claim closure, the director will refer the claim to a medical arbiter
or panel of arbiters.

(a) When the director determines that sufficient medical information
is not available to rate disability the director may refer the claim to a med-
ical arbiter or panel of arbiters.

(b) The director will notify the parties within 18 working days from
the date the reconsideration proceeding begins that a medical arbiter review
will be scheduled.

(2) The director will select a medical arbiter physician or a panel of
physicians in accordance with ORS 656.268(7)(d).

(a) Any party that objects to a physician on the basis that the physi-
cian is not qualified under ORS 656.005(12)(b) must notify the director
prior to the examination of the specific objection. If the director determines
that the physician is not qualified to be a medical arbiter on the specific
case, an examination will be scheduled with a different physician. All costs
related to the completion of the medical arbiter process in this rule must be
paid by the insurer.

(b) When the worker resides outside the state of Oregon, a medical
arbiter examination may be scheduled out-of-state with a physician who is
licensed within that state to provide medical services in the same manner as
required by ORS 656.268(7).

(c) Arbiters or panel members will not include any medical service
providers whose examination or treatment is the subject of the review.

(3) When the director has determined a claim qualifies for medical
arbiter deselection, a list of appropriate physicians will be faxed or sent by
overnight mail to the parties.

(a) Each party may eliminate one physician from the list by crossing
out the physician’s name.

(b) The parties may agree to one physician from the list by respond-
ing in writing. The parties must also deselect one physician from the list in
case the agreed upon physician is unavailable.
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(c) All responses must be signed and received by the director within
three business days. No further opportunity will be given for the parties to
provide input regarding the arbiter deselection process once the three busi-
ness day period has expired. No further attempts at deselection will be
made when continuing the arbiter deselection process is not practical.

(4) The director will notify the parties of the time and place of the
medical arbiter examination. This notice will also inform the worker that
failure to attend the medical arbiter examination or to cooperate with the
medical arbiter will result in suspension of all disability benefits effective
on the date of the examination unless the worker establishes a “good cause”
reason for missing the examination or for not cooperating with the arbiter.
The appointment letter will instruct the worker to call the director within 24
hours after failing to attend the examination to provide any “good cause”
reason for missing the exam.

(a) Notice of the examination will be considered adequate notice if the
appointment letter is mailed to the last known address of the worker and to
the worker’s attorney if the worker is represented.

(b) For the purposes of this rule, non-cooperation includes, but is not
limited to, refusal to complete any reasonable action necessary to evaluate
the worker’s impairment. However, it does not include circumstances such
as a worker’s inability to carry out any part of the examination due to exces-
sive pain or when the physician reports the findings as medically invalid.

(c) Failure of the worker to respond within the time frames outlined
in statute for completion of the reconsideration proceeding may be consid-
ered a failure to establish “good cause.”

(5) If a worker misses the medical arbiter examination, the director
will determine whether or not there was a “good cause” reason for missing
the examination.

(6) Upon determination that there was not a “good cause” reason for
missing the examination, or that the worker failed to cooperate with the
arbiter, the director will:

(a) Issue a notice to the worker that disability benefits are suspended
and that the reconsideration proceeding is postponed up to an additional 60
days, and

(b) Reschedule an examination for the worker to complete the med-
ical arbiter review within the additional 60-day postponement period.

(7) As addressed in the Order on Reconsideration, the suspension will
be lifted if any of the following occurred during the additional 60-day post-
ponement period:

(a) The worker established a “good cause” reason for missing or fail-
ing to cooperate with the examination;

(b) The request for reconsideration was withdrawn by the worker; or

(c) The worker attended and cooperated with a rescheduled arbiter
examination.

(8) If none of the events which end the suspension under section (7)
of this rule occurred prior to the expiration of the 60-day additional post-
ponement, the director will complete the reconsideration proceeding under
ORS 656.268(7) and the Order on Reconsideration will order the suspen-
sion of benefits to remain in effect.

(9) The medical arbiter or panel of medical arbiters must perform a
record review or examine the worker as requested by the director and per-
form such tests as may be reasonable and necessary to establish the work-
er’s impairment. The director will provide notice of the examination of the
worker to all parties.

(a) The parties must submit any issues they wish the medical arbiter
or panel of medical arbiters to address within 14 days after the date the
reconsideration proceeding begins. The parties must not submit issues
directly to the medical arbiter or panel of medical arbiters. The director will
only submit issues appropriate to the reconsideration proceeding to the
medical arbiter or panel of medical arbiters.

(b) The report of the medical arbiter or panel of medical arbiters must
address all questions raised by the director.

(c) The director will instruct the medical arbiter to provide copies of
the arbiter report to the director, the worker or the worker’s attorney, and the
insurer(s) within five working days after completion of the arbiter review.
The cost of providing copies of such additional reports must be reimbursed
according to OAR 436-009-0070 and must be paid by the insurer.

(10) When the worker’s medical condition is not stationary on recon-
sideration which may result in difficulties in obtaining findings of impair-
ment by the arbiter, the director will, where appropriate, send a letter to the
parties requesting consent to defer the reconsideration proceeding.

(a) If the parties agree to the deferral, the reconsideration proceeding
will be deferred until the medical record reflects the worker’s condition has
stabilized sufficiently to allow for examination to obtain the impairment
findings. The parties must notify the director when it is appropriate to
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schedule the medical arbiter examination and provide the necessary med-
ical records when requested. Interim medical information that may be help-
ful to the director and the medical arbiter in assessing and describing the
impairment due to the compensable condition(s) may be submitted at the
time the parties notify the director that the medical arbiter exam can be
scheduled. The director will determine whether the interim medical infor-
mation is consistent with the provisions of ORS 656.268(6) and (7).

(b) If deferral is not appropriate, at the director’s discretion either a
medical arbiter examination or a medical arbiter record review may be
obtained, or the director may issue an Order on Reconsideration based on
the record available at claim closure and other evidence submitted in accor-
dance with ORS 656.268(6).

(11) All costs related to record review, examinations, tests, and reports
of the medical arbiter must be paid under OAR 436-009-0015, 436-009-

0040, and 436-009-0070.
Stat. Auth.: ORS 656.726 & 1999 OL Ch. 313
Stats. Implemented: ORS 656.268 & 1999 OL Ch. 313
Hist.: WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 11-1995(Temp), f. & cert. ef. 8-23-
95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 10-2001, f. 11-16-01, cert. ef. 1-1-02; WCD
14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef.
2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0175
Fees and Penalties Within the Reconsideration Proceeding

(1) An insurer failing to provide information or documentation as set
forth in OAR 436-030-0135, 436-030-0145, 436-030-0155 and 436-030-
0165 may be assessed civil penalties under OAR 436-030-0580. Failure to
comply with the requirements set forth in OAR 436-030-0135, 436-030-
0145, 436-030-0155, and 436-030-0165 may also be grounds for extending
the reconsideration proceeding under ORS 656.268(6).

(2) If upon reconsideration of a Notice of Closure there is an increase
of 25 percent or more in the amount of permanent disability compensation
from that awarded by the Notice of Closure, and the worker is found to be
at least 20 percent permanently disabled, the insurer will be ordered to pay
the worker a penalty equal to 25 percent of the increased amount of per-
manent disability compensation. If an increase in compensation results
from the promulgation of a temporary emergency rule, penalties will not be
assessed. For claims with medically stationary dates or statutory closure
dates on or after June 7, 1995, if the increase in compensation results from
new information obtained through a medical arbiter examination, the penal-
ty will not be assessed.

(3) For the purpose of section (2) of this rule, a worker who receives
a total sum of 64 degrees of scheduled or unscheduled disability or a com-
bination thereof, will be found to be at least 20 percent disabled. For exam-
ple: A worker who receives 20 percent disability of a great toe (3.6 degrees)
is not considered 20 percent permanently disabled because the great toe is
only a portion of the whole person. A worker who is 100 percent perma-
nently disabled is entitled to 320 degrees of disability. A worker who
receives 64 degrees (20 percent of 320 degrees), whether scheduled,
unscheduled or a combination thereof, will be considered the equivalent of
at least 20 percent permanently disabled for the purposes of this rule.

(4) Attorney fees may only be authorized when a Request for
Reconsideration is submitted by an attorney representing a worker or the
attorney provides documentation of representation, and a valid signed
retainer agreement has been filed with the director. The reconsideration
order will order the insurer to pay the attorney 10 percent out of any addi-
tional compensation awarded but not more than the maximum attorney fee
allowed in OAR 438-015-0040(1) and (2) and OAR 438-015-0045, effec-
tive February 1, 1999. “Additional compensation” includes an increase in a

permanent or temporary disability award.
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.268
Hist.: WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 11-1995(Temp), f. & cert. ef. 8-23-
95; WCD 8-1996, f. 2-14-96, cert. ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
WCD 2-1999(Temp), £. 1-14-99, cert. ef. 2-1-99 thru 7-30-99; WCD 8-1999, f. & cert. ef. 4-
28-99; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 2-2004, . 2-19-04 cert. ef. 2-29-04;
WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-030-0185
Reconsideration: Settlements and Withdrawals

(1) Contested matters arising out of a claim closure may be resolved
by mutual agreement of the parties at any time after the claim has been
closed under ORS 656.268 but before that claim closure has become final
by operation of law. If the parties have reached such an agreement prior to
the completion of the reconsideration proceeding, the parties must submit
the stipulation agreement to the director for approval as part of the recon-
sideration proceeding. The stipulation submitted for review at the recon-
sideration proceeding must:
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(a) Address only issues that pertain to a claim closure and cannot
include any issues of compensability;

(b) List the body part(s) for which any award is made and recite all
disability awarded in both degrees and percent of loss as appropriate based
on date of injury when permanent partial disability is part of the stipulated
agreement. In the event there is any inconsistency between the stated
degrees and percent of loss awarded in any stipulated agreement for claims
with dates of injury prior to January 1, 2005, the stated percent of loss will
control.

(2) The director will review the stipulation and issue an order approv-
ing or denying the stipulation within 18 working days from the director’s
receipt of the stipulation. Stipulations approved by the director are not
appealable.

(3) When the stipulated agreement does not expressly resolve all
issues relating to the claim closure, the Order on Reconsideration will
include the stipulation, as well as a substantial determination of all remain-
ing issues. In these claims, the 18 working day time frame may be post-
poned in the same manner as any reconsideration proceeding.

(4) If the stipulation is not approved, the reconsideration proceeding
will be postponed to allow the parties to:

(a) Address the disapproval, and/or

(b) Request that the director issue an Order on Reconsideration
addressing the substantive issues.

(5) When the parties desire to enter into a stipulated agreement to
resolve disputed issues relating to the claim closure but are unable to reach
an agreement, the parties may request the assistance of the director to medi-
ate an agreement.

(6) When the parties desire to enter into a stipulated agreement that
addresses all matters being reconsidered as well as issues not before the
reconsideration proceeding, and the parties do not want a reconsideration
on the merits of the claim closure, they may advise the director of their res-
olution and request the director enter an Order on Reconsideration affirm-
ing the Notice of Closure. The request for an affirming order must be made
prior to the date an Order on Reconsideration is issued and in accordance
with the following procedure.

(a) A written request for an affirming reconsideration order must:

(A) Be made by certified mail;

(B) Be signed by both parties or their representatives;

(C) State that the parties waive their right to an arbiter review and that
all matters subject to the mandatory reconsideration process have been
resolved; and

(D) Be accompanied by a copy of the proposed stipulated agreement.

(b) After the affirming Order on Reconsideration has been issued, the
parties will submit their stipulation to a referee of the Hearings Division,
Workers” Compensation Board, for approval in accordance with the provi-
sions of ORS 656.289 and the Board’s rules of practice and procedure.

(¢) An Order on Reconsideration issued under this rule is final and is
subject to review under ORS 656.283.

(d) This provision does not apply to Claims Disposition Agreements
filed under ORS 656.236.

(7) A worker requesting a reconsideration may withdraw the request
for reconsideration without agreement of the other parties only if:

(a) No additional information has been submitted by the other parties;

(b) No medical arbiter exam has occurred; and

(c) The insurer has not requested reconsideration under OAR 436-
030-0145.

(8) Notwithstanding (7) above, if additional information has been
submitted by the other party(ies), a medical arbiter exam has occurred or
the insurer has requested reconsideration, the reconsideration request will
not be dismissed unless all parties agree to the withdrawal.

(9) If the insurer has requested reconsideration, either the worker or
the insurer may initiate the withdrawal request but both must agree to the
withdrawal.

(10) The director will issue an order dismissing the reconsideration

under section (7), (8), and (9) of this rule, when appropriate.
Stat. Auth.: ORS 656.726 & 1999 OL Ch. 313
Stats. Implemented: ORS 656.268(6) & 1999 OL Ch. 313
Hist.: WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-
98; WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 14-2003(Temp), f. 12-15-03, cert. ef.
1-1-04 thru 6-28-03; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04,
cert. ef. 1-1-05

436-030-0580
Penalties and Sanctions

(1) Under ORS 656.745, the director or designee may assess a civil
penalty against an employer or insurer who fails to comply with the rules
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and orders of the director regarding reports or other requirements necessary
to carry out the purposes of the Workers’ Compensation Law.

(2) An insurer or medical service provider failing to meet the require-
ments set forth in these rules may be assessed a civil penalty.

(3) Under OAR 436-010-0340, the director may impose sanctions for
any medical service provider where the insurer can provide sufficient doc-
umentation to substantiate lack of cooperation. The medical service
provider will be sent a warning letter about the reporting requirements and
possible penalties. Failure by the medical service provider to submit the
requested information within the specified period may result in civil penal-
ties.

(4) Sufficient documentation to substantiate lack of cooperation by
the medical service provider includes:

(a) Copies of letters to the medical service provider;

(b) Memos to the claim file of follow-up phone calls and/or the lack
of response;

(c) Letters from the medical service provider indicating a lack of
cooperation; or

(d) Medical reports received by the insurer, after adequate instruction
by the insurer or the director, which do not supply the requested informa-
tion or which supply information that is not consistent with the Disability
Rating Standards in OAR 436-035.

(5) In arriving at the amount of penalty, the director or designee may
assess a penalty of up to $2,000 for each violation or $10,000 in the aggre-

gate for all violations in any three-month period.
Stat. Auth.: ORS 656.268, 656.726, OL Ch. 332 1995 & Ch. 313 1999
Stats. Implemented: ORS 656.268, 656.726, 656.745, OL Ch. 332 1995 & Ch. 313 1999
Hist.: WCD 13-1987, f. 12-17-87, ef. 1-1-88; WCD 31-1990, f. 12-10-90, cert. ef. 12-26-90;
WCD 5-1992, f. 1-17-92, cert. ef. 2-20-92; WCD 12-1994, f. 11-18-94, cert. ef. 1-1-95;
WCD 8-1996, f. 2-14-96, cert.ef. 2-17-96; WCD 17-1997, f. 12-22-97, cert. ef. 1-15-98;
WCD 9-2000, f. 11-13-00, cert. ef. 1-1-01; WCD 2-2004, f. 2-19-04 cert. ef. 2-29-04; WCD
9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0002
Purpose of Rules

These rules establish standards for rating permanent disability under
the Workers’ Compensation Act. These standards are written to reflect the
criteria for rating outlined in ORS Chapter 656 and assign values for dis-
abilities that are applied consistently at all levels of the Workers’

Compensation award and appeal process.
Stat. Auth.: ORS 656.726(3)
Stats. Implemented: ORS 656.003, 656.007, 656.012, 656.210, 656.212, 656.214, 656.245,
656.262, 656.268, 656. 273, 656.726, 656.790, 656.225
Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 18-1990 (Temp), f. 9-14-90, cert. ef.
10-1-90; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-
92; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0003
Applicability of Rules

(1) These rules apply to the rating of permanent disability under
Chapter 656 and to all claims closed on or after the effective date of these
rules for workers medically stationary on or after June 7, 1995. Except for
provisions in 1995 Or. Law, Chapter 332, for workers medically stationary
prior to June 7, 1995, but on or after July 1, 1990, Administrative Order 93-
056 applies to the rating of permanent disability. Except for provisions in
1995 Or. Law, Chapter 332, for workers medically stationary prior to July
1, 1990, Administrative Order 6-1988 applies to the rating of permanent
disability.

(2) Except for provisions in 1995 Or. Law, Chapter 332, for workers
medically stationary after July 1, 1990 and a request for reconsideration has
been made under ORS 656.268, disability rating standards in effect on the
date of issuance of the Determination Order or Notice of Closure and any

relevant temporary rules adopted under ORS 656.726(4)(f) (D) apply.
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268, 656.273, 656.726
Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
WCD 1-1989(Temp), f. & cert. ef. 1-24-89; WCD 18-1990(Temp), f. 9-14-90, cert. ef. 10-1-
90; WCD 20-1990(Temp), f. & cert. ef. 11-20-90; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91;
‘WCD 6-1991(Temp), f. 9-13-91, cert. ef. 10-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-
92; WCD 10-1992(Temp), f. & cert. ef. 6-1-92; WCD 15-1992, f. 11-20-92, cert. ef. 11-27-
92; WCD 3-1993(Temp), f. & cert. ef. 6-17-93; WCD 13-1995(Temp), f. & cert. ef. 9-21-95;
WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 19-1996(Temp), f. & cert. ef. 8-19-1996;
WCD 1-1997, f. 1-9-97, cert. ef. 2-15-97; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 2-
2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0005
Definitions

As used in OAR 436-035-0001 through 436-035-0500, unless the
context requires otherwise:

(1) “Activities of Daily Living (ADL)” include, but are not limited to,
the following personal activities required by an individual for continued
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well-being: eating/nutrition; self-care and personal hygiene; communica-
tion and cognitive functions; and physical activity, e.g., standing, walking,
kneeling, hand functions, etc.

(2) “Ankylosis” means a bony fusion, fibrous union or arthrodesis of
a joint. Ankylosis does not include pseudarthrosis or articular arthropathies.

(3) “Combined condition” means a preexisting condition and a com-
pensable condition contribute to the worker’s overall disability or need for
treatment.

(4) “Date of Issuance”, for purposes of these rules, means the mailing
date of a Notice of Closure, Determination Order or Order on
Reconsideration under ORS 656.268 and 656.283(7).

(5) “Dictionary of Occupational Titles” or (DOT) means the publica-
tion of the same name by the U.S. Department of Labor, Fourth Edition
Revised 1991.

(6) “Direct medical sequela” means a condition which originates or
stems from the compensable injury or disease that is clearly established
medically. Disability from direct medical sequelae is rated under these rules
and ORS 656.268(14). For example: The accepted condition is low back
strain with herniated disc at L4-5. The worker develops permanent weak-
ness in the leg and foot due to radiculopathy. The weakness is considered a
“direct medical sequela” of the herniated disc.

(7) “Earning Capacity” means impairment as modified by age, edu-
cation and adaptability.

(8) “Impairment” means a compensable, permanent loss of use or
function of a body part/system related to the compensable condition, deter-
mined under these rules, OAR 436-010-0280 and ORS 656.726(4)(f)(D).

(9) “Irreversible findings” for the purposes of these rules are:

ARM

Arm angulation

Radial head resection

Shortening

EYE

Enucleation

Lens implant

Lensectomy

GONADAL

Loss of gonads resulting in absence of, or an abnormally high, hormone level

HAND

Carpal bone fusion

Carpal bone removal

KIDNEY

Nephrectomy

LEG

Knee angulation

Length discrepancy

Meniscectomy

Patellectomy

LUNG

Lobectomy

SHOULDER

Acrominonectomy

Clavicle resection

SPINE

Compression fractures

Diskectomy

Laminectomy

SPLEEN

Splenectomy

URINARY TRACT DIVERSION

Cutaneous ureterostomy without intubation

Nephrostomy or intubated uresterostomy

Uretero-Intestinal

OTHER

Amputations/resections

Ankylosed/fused joints

Displaced pelvic fracture (“healed” with displacement)

Loss of opposition

Organ transplants (heart, lung, liver, kidney)

Prosthetic joint replacements

(10) “Medical arbiter” means a physician(s) under ORS
656.005(12)(b)(A) appointed by the Director under OAR 436-010-0330.

(11) “Offset” means to reduce a current permanent partial disability
award, or portions thereof, by a prior Oregon workers’ compensation per-
manent partial disability award from a different claim.

(12) “Physician’s release” means written notification, provided by the
attending physician to the worker and the worker’s employer or insurer,
releasing the worker to work and describing any limitations the worker has.

(13) “Preponderance of medical evidence” or “opinion” does not nec-
essarily mean the opinion supported by the greater number of documents or
greater number of concurrences; rather it means the more probative and
more reliable medical opinion based upon factors including, but not limit-
ed to, one or more of the following:

(a) The most accurate history,

(b) The most objective findings,

(c) Sound medical principles or

Oregon Bulletin

58

(d) Clear and concise reasoning.

(14) “Redetermination” means a reevaluation of disability under ORS
656.267, 656.268(9), 656.273 and 656.325.

(15) “Regular work” means the job the worker held at the time of
injury.

(16) “Scheduled disability” means a compensable permanent loss of
use or function which results from injuries to those body parts listed in ORS
656.214(3)(a) through (5).

(17) “Social-vocational factors” means age, education and adaptabil-
ity factors under ORS 656.726(4)(f)(C).

(18) “Superimposed condition” means a condition that arises after the
compensable injury or disease which contributes to the worker’s overall
disability or need for treatment but is not the result of the original injury or
disease. Disability from a superimposed condition is not rated. For exam-
ple: The accepted condition is a low back strain. Two months after the
injury, the worker becomes pregnant (non-work related). The pregnancy is
considered a “superimposed condition.”

(19) “Unscheduled disability” means a compensable condition that
results in a permanent loss of earning capacity as described in these rules
and arising from those losses under OAR 436-035-0330 through 436-035-
0450.

(20) “Work Disability”, for the purposes of determining permanent
disability, means the separate factoring of impairment as modified by age,
education, and adaptability to perform the job at which the worker was
injured.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats. Implemented: ORS 656.005, 656.214, 656.268 & ORS 656.726

Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;

WCD 18-1990(Temp), f. 9-14-90, cert. ef. 10-1-90; WCD 20-1990(Temp), f. & cert. ef. 11-

20-90; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92;

WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 1-1997, f. 1-9-97, cert. ef. 2-15-97; WCD

6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004,

f. 10-26-04, cert. ef. 1-1-05

436-035-0007
General Principles

(1) Except for OAR 436-035-0014, a worker is entitled to a value
under these rules only for those findings of impairment that are permanent
and were caused by the accepted compensable condition and direct medical
sequela. Unrelated or noncompensable impairment findings are excluded
and are not valued under these rules. Permanent total disability is deter-
mined under OAR 436-030-0055.

(2) Permanent disability is rated on the permanent loss of use or func-
tion of a body part, area, or system due to a compensable, consequential
and/or combined condition and any direct medical sequela, and may be
modified by the factors of age, education and adaptability. Except impair-
ment determined under ORS 656.726(4)(f)(D), the losses, as defined and
used in these standards, shall be the sole criteria for the rating of permanent
disability under these rules.

(3) When newly accepted or omitted conditions have been added to
the accepted conditions since the last arrangement of compensation, the
extent of permanent disability is to be redetermined. Impairment values for
conditions which are not actually worsened, unchanged, or improved are
not redetermined and retain the same impairment values established at the
last arrangement of compensation.

(4) Where a worker has a prior award of permanent disability under
Oregon workers’ compensation law, disability is determined under OAR
436-035-0015 (offset), rather than OAR 436-035-0013, for purposes of
determining disability only as it pertains to multiple Oregon workers’ com-
pensation claims.

(5) Impairment is established based on objective findings of the
attending physician under ORS 656.245(2)(b)(B) and OAR 436-010-0280.
On reconsideration, where a medical arbiter is used, impairment is estab-
lished based on objective findings of the medical arbiter, except where a
preponderance of the medical evidence demonstrates that different findings
by the attending physician are more accurate and should be used.

(6) Objective findings made by a consulting physician or other med-
ical providers (e.g. occupational or physical therapists) at the time of clo-
sure may be used to determine impairment if the worker’s attending physi-
cian concurs with the findings as prescribed in OAR 436-010-0280.

(7) If there is no measurable impairment under these rules, no award
of permanent partial disability is allowed.

(8) Pain is considered in the impairment values in these rules to the
extent that it results in measurable impairment. If there is no measurable
impairment, no award of permanent disability is allowed for pain. To the
extent that pain results in disability greater than that evidenced by the meas-
urable impairment, including the disability due to expected waxing and

December 2004: Volume 43, No. 12



ADMINISTRATIVE RULES

waning of the worker’s condition, this loss of earning capacity is consid-
ered and valued under OAR 436-035-0012 and is included in the adapt-
ability factor.

(9) When a joint is ankylosed in more than one direction or plane, the
largest ankylosis value is used for rating the loss or only one of the values
is used if they are identical. This value is granted in lieu of all other range
of motion or ankylosis values for that joint.

(10) Except as otherwise required by these rules, methods used by the
examiner for making findings of impairment are the methods described in
the AMA Guides to the Evaluation of Permanent Impairment, 3rd Ed., Rev.
1990, and are reported by the physician in the form and format required by
these rules.

(11) Range of motion is measured using the goniometer as described
in the AMA Guides to the Evaluation of Permanent Impairment, 3rd Edition
(Revised), 1990, except when measuring spinal range of motion; then an
inclinometer must be used.

(12) Validity is established for findings of impairment according to
the criteria noted in the AMA Guides to the Evaluation of Permanent
Impairment, 3rd Ed., Rev., 1990, unless the validity criteria for a particular
finding is not addressed in this reference, is not pertinent to these rules, or
is determined by physician opinion to be medically inappropriate for a par-
ticular worker. Upon examination, findings of impairment which are deter-
mined to be ratable under these rules are rated unless the physician deter-
mines the findings are invalid and provides a written opinion, based on
sound medical principles, explaining why the findings are invalid. When
findings are determined invalid, the findings receive a value of zero. If the
validity criteria are not met but the physician determines the findings are
valid, the physician must provide a written rationale, based on sound med-
ical principles, explaining why the findings are valid. For purposes of this
rule, the straight leg raising validity test (SLR) is not the sole criterion used
to invalidate lumbar range of motion findings.

(13) Except for contralateral comparison determinations under OAR
436-035-0011(3), loss of opposition determination under OAR 436-035-
0040, averaging muscle values under OAR 436-035-0011(8), and impair-
ment determined under ORS 656.726(4)(f)(D), only impairment values list-
ed in these rules are to be used in determining impairment. Prorating or
interpolating between the listed values is not allowed. For findings that fall
between the listed impairment values, the next higher appropriate value is
used for rating.

(14) Values found in these rules consider the loss of use or function
and/or loss of earning capacity directly associated with the compensable
condition. When a worker’s impairment findings do not meet the threshold
(minimum) findings established in these rules, no value is granted.

(a) Not all surgical procedures result in loss of use or function and/or
loss of earning capacity. Some surgical procedures improve the use and
function of body parts, areas or systems or ultimately may contribute to an
increase in earning capacity. Accordingly, not all surgical procedures
receive a value under these rules.

(b) Not all medical conditions or diagnoses result in loss of use or
function and/or loss of earning capacity. Accordingly, not all medical con-
ditions or diagnoses receive a value under these rules.

(15) Waxing and waning of signs and/or symptoms related to a work-
er’s compensable medical condition is already contemplated in the values
provided in these rules. There is no additional value granted for the varying
extent of waxing and waning of the condition. Waxing and waning means

there is not an actual worsening of the condition under ORS 656.273.
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273, 656.726(3)
Hist.: WCD 5-1975, f. 2-6-75, ef. 2-25-75; WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78;
WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-1-82;
Renumbered from 436-065-0005, 5-1-85; WCD 13-1987, . 12-18-87, ef. 1-1-88; WCD 2-
1988, f. 6-3-88, cert. ef. 7-1-88; Renumbered from 436-030-0120; WCD 5-1988, f. 9-2-88,
cert. ef. 8-19-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; WCD 18-1990(Temp), f. 9-14-
90, cert. ef. 10-1-90; WCD 20-1990(Temp), f. & cett. ef. 11-20-90; WCD 2-1991, £. 3-26-91,
cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-96, cert. ef.
2-17-96; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 6-1999, f. & cert. ef. 4-26-99;
WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0008
Calculating Disability Benefits (Dates of Injury prior to 1/1/2005)

(1) Scheduled disability is rated on the permanent loss of use or func-
tion of a body part due to an accepted compensable, consequential and/or
combined condition, or any direct medical sequelae. Except impairment
determined under ORS 656.726(4)(f)(D), the losses, as defined and used in
these standards, are the sole criteria for the rating of permanent scheduled
disability. To calculate the scheduled impairment benefit use the following
steps.
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(a) Determine the percent of scheduled impairment using the impair-
ment values found in OAR 436-035-0019 through 436-035-0260, and the
applicable procedures within these rules.

(b) Multiply the result in (a) by the maximum degrees, under ORS
656.214, for the injured body part.

(c) Multiply the result from (b) by the statutory dollar rate under ORS
656.214 and illustrated in Bulletin 111.

(d) The result from (c) is the scheduled impairment benefit. If there
are multiple extremities with impairment then each is determined and
awarded separately, including hearing and vision loss.

Example: Scheduled Impairment Benefit

0.12 Scheduled impairment percent (12%)

x 192 Maximum degrees for the body part

= 23.04 Degrees of scheduled disability

X $559.00 Statutory dollar rate per degree

= $12,879.36 Scheduled impairment benefit

(2) Unscheduled disability is rated on the permanent loss of use or
function of a body part, area, or system and due to an accepted compensa-
ble, consequential and/or combined condition, and any direct medical
sequelae, as modified by the factors of age, education, and adaptability.
Except for impairment determined under ORS 656.726(4)(f)(D), the losses,
as defined and used in these standards, are the sole criteria for the rating of
permanent unscheduled disability.

(a) To calculate the unscheduled impairment benefit when the worker
returns or is released to regular work according to OAR 436-035-0009(3),
use the following steps.

(A) Determine the percent of unscheduled impairment using the
impairment values found in OAR 436-035-0019 and 436-035-0330 through
436-035-0450, and the applicable procedures within these rules.

(B) Multiply the result in (A) by the maximum degrees for unsched-
uled impairment.

(C) Multiply the result in (B) by the statutory dollar rate under ORS
656.214 and illustrated in Bulletin 111.

(D) The result in (C) is the unscheduled impairment benefit.

Example: Unscheduled Impairment Benefit (worker returns/is released to regular

work)

0.12 Unscheduled impairment percent (12%)

x 320 Maximum degrees for unscheduled impairment

= 38.40 Degrees of unscheduled disability

x $184.00 Statutory dollar rate per degree

= $7,065.60 Unscheduled impairment benefit

(b) To calculate the unscheduled disability benefit when the worker
does not return or is not released to regular work according to OAR 436-
035-0009(3), use the following steps.

(A) Determine the percent of unscheduled impairment using the
impairment values found in OAR 436-035-0019 and 436-035-0330 through
436-035-0450, and the applicable procedures within these rules.

(B) Determine the social-vocational factor, under OAR 436-035-
0012, and add it to (A).

(C) Multiply the result from (B) by the maximum degrees for
unscheduled impairment.

(D) Multiply the result from (C) by the statutory dollar rate for
unscheduled impairment under ORS 656.214.

(E) The result from (D) is the unscheduled impairment benefit

Example: Unscheduled Impairment Benefit (worker does not return/released to reg-

ular work

0.12 Unscheduled impairment percentage (12%)

+ 6% Social-Vocational factor

= 18% Unscheduled impairment

x 320 Maximum degrees for unscheduled impairment

= 57.6 Degrees of unscheduled disability

x $184.00 Statutory dollar rate per degree

= $10,598.40 Unscheduled impairment benefit

[ED. NOTE: Tables & Examples referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726(3)

Hist.: WCD 5-1975, f. 2-6-75, ef. 2-25-75; WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78;

WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), . 12-30-81, ef. 1-1-82;

Renumbered from 436-065-0005, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 2-

1988, f. 6-3-88, cert. ef. 7-1-88; Renumbered from 436-030-0120; WCD 5-1988, f. 9-2-88,

cert. ef. 8-19-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; WCD 18-1990(Temp), f. 9-14-

90, cert. ef. 10-1-90; WCD 20-1990(Temp), f. & cert. ef. 11-20-90; WCD 2-1991, f. 3-26-91,

cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-96, cert. ef.

2-17-96; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 6-1999, f. & cert. ef. 4-26-99;

WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0009
Calculating Disability Benefits (Date of Injury on or after 1/1/2005)

(1) Permanent impairment is expressed as a percent of the whole per-
son and the impairment value will not exceed 100% of the whole person.
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(2) If the impairment results from injury to more than one extremity,
area, or system, the whole person values for each are combined (not added)
to arrive at a final impairment value.

(3) Only permanent impairment is rated for those workers who:

(a) Return to and are working at their regular work on the date of
issuance; or

(b) The attending physician releases the worker to regular work and
the work is available, but the worker fails or refuses to return to that job; or

(c) The attending physician releases the worker to regular work, but
the worker’s employment is terminated for cause unrelated to the injury.

(4) To calculate the impairment benefit due the worker use the fol-
lowing steps:

(a) Determine the percent of impairment according to these rules.

(b) Multiply the percent of impairment determined in (a) by 100 per
ORS 656.214.

(c) Multiply the result from (b) by the state’s average weekly wage at
the time of injury as defined by ORS 656.005 and illustrated in Bulletin
111.

(d) The result in (c) is the total impairment benefit, which is paid
regardless of the worker’s return to work status. In the absence of social-
vocational factoring as a result of the worker’s return to work status, this is
also the permanent partial disability award. [Example not included. See
ED. NOTE.]

(5) If the worker has not met the return or release to regular work cri-
teria in section (3) of this rule, the worker receives both an impairment and
work disability benefit, and the total permanent partial disability award is
calculated as follows.

(a) Determine the percent of impairment as a whole person (WP)
value according to these rules.

(b) Determine the social-vocational factor, under OAR 436-035-0012,
and add it to (a).

(c) Multiply the result from (b) by 150 per ORS 656.214.

(d) Multiply the result from (c) by worker’s average weekly wage as
calculated under ORS 656.210(2). The worker’s average weekly wage can
be no less than 50% and no more than 133% of the state’s average weekly
wage at the time of injury when determining work disability benefits.

(e) Add the result from (d) to the impairment benefit value, which
would be calculated using the method in section (4) of this rule.

(f) The result from (e) is the permanent partial disability award that

would be due the worker. [Example not included. See ED. NOTE.]
[ED. NOTE: Tables & Examples referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0011
Determining Percent of Impairment

(1) The total impairment rating for a body part cannot be more than
100% of the body part.

(2) When rating disability the movement in a joint is measured in
active degrees of motion. Impairment findings describing lost ranges of
motion are converted to retained ranges of motion by subtracting the meas-
ured loss from the normal of full ranges established in these rules.

(a) Range of motion values for each direction in a single joint are first
added, then combined with other impairment findings. [Example not
included. See ED. NOTE.]

(b) Range of motion values for multiple joints in a single body part
(e.g. of a finger) are determined by finding the range of motion values for
each joint (e.g. MCP, PIP, DIP) and combining those values for an overall
loss of range of motion value for that body part. This value is then com-
bined with other impairment values.

(3) The range of motion or laxity (instability) of an injured joint is
compared to and valued proportionately to the contralateral joint except
when the contralateral joint has a history of injury or disease or when either
joint’s range of motion is zero degrees or is ankylosed. The strength of an
injured extremity, shoulder, or hip is compared to and valued proportion-
ately to the contralateral body part except when the contralateral body part
has a history of injury or disease. [Example not included. See ED. NOTE.]

(a) If the motion of the injured or contralateral joint exceeds the val-
ues for ranges of motion established under these rules, the values estab-
lished under these rules are maximums used to establish impairment.

(b) When the contralateral joint has a history of injury or disease, the
findings of the injured joint are valued based upon the values established
under these rules.

(4) Specific impairment findings (e.g., weakness, reduced range of
motion, etc.) are awarded in whole number increments. This may require
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rounding non-whole number percentages and contralateral comparison
degrees of motion for given impairment findings before combining with
any other applicable impairment value. The exception is for hearing and
vision values which are awarded in increments of hundredths.

(a) Except for subsection (b) of this section, before combining, the
sum of the impairment values is rounded to the nearest whole number. For
the decimal portion of the number, point 5 and above is rounded up, below
point 5 is rounded down. [Example not included. See ED. NOTE.]

(b) When the sum of impairment values is greater than zero and less
than 0.5, a value of 1% will be granted. [Example not included. See ED.
NOTE.]

(5) If there are impairment findings in two or more body parts in an
extremity, the total impairment findings in the distal body part are convert-
ed to a value in the most proximal body part under the applicable conver-
sion chart in these rules. This conversion is done prior to combining impair-
ment values for the most proximal body part. [Example not included. See
ED. NOTE.]

(6) Except as otherwise noted in these rules, impairment values to a
given body part, area, or system are combined according to the method out-
lined on pages 254-256 by the AMA Guides to the Evaluation of Permanent
Impairment, 3rd Ed. (Revised), 1990, as follows:

(a) The combined value is obtained by inserting the values for A and
B into the formula A + B*(1.0 - A). The larger of the two numbers is A and
the smaller is B. The whole number percentages of impairment are con-
verted to their decimal equivalents (e.g. 12% converts to .12; 3% converts
to .03). The resulting percentage is rounded to a whole number as deter-
mined in section (1) of this rule. Upon combining the largest two percent-
ages, the resulting percentage is combined with any lesser percentage(s) in
descending order using the same formula until all percentages have been
combined prior to performing further computations. After the calculations
are completed, the decimal result is then converted back to a percentage
equivalent. [Example not included. See ED. NOTE.]

(b) Impairment values for a given body part, area, or system must be
combined before combining with other impairment values. If the given
body part is an upper or lower extremity, ear(s), or eye(s) then the impair-
ment value is to be converted to a whole person value before combining
with other impairment values, except when the date of injury for the claim
is prior to January 1, 2005. [Example not included. See ED. NOTE.]

(7) To determine impairment due to loss of strength, the O to 5 inter-
national grading system and O to 5 method as noted in the AMA Guides to
the Evaluation of Permanent Impairment, 3rd Ed. Revised, 1990 are used.
The grade of strength is reported by the physician and assigned a percent-
age value from the table in subsection (a) of this section. The impairment
value of the involved nerve is multiplied by this value. Grades identified as
“++4 or “--” are considered either a “+” or “-”, respectively.

(a) The grading is valued as follows: [Grading not included. See ED.
NOTE.]

(b) When a physician reports a loss of strength with muscle action
(e.g. flexion, extension, etc.) or when only the affected muscle(s) is identi-
fied, current anatomy texts or the AMA Guides to the Evaluation of
Permanent Impairment, 3rd Ed. (Revised), 1990, the 4th Ed., 1993, or
the 5th Ed., 2001, may be referenced to identify the specific muscle(s),
peripheral nerve(s) or spinal nerve root(s) involved.

(8) For muscles supplied (innervated) by the same nerve, the loss of
strength is determined by averaging the percentages of impairment for each
involved muscle to arrive at a single percentage of impairment for the
involved nerve. [Example not included. See ED. NOTE.]

(9) When multiple nerves have impairment findings found under
these rules, these impairment values are first combined for an overall loss

of strength value before combining with other impairment values.
[ED. NOTE: Tables & Examples referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0012
Social-Vocational Factors (Age/Education/Adaptability)

(1) When a worker is unable to return to regular work, under ORS
656.726(4), the factors of age, education, and adaptability are determined
under this rule and the final result is the social-vocational factor which is
used in the calculation of permanent disability benefits. When the date of
injury is prior to January 1, 2005, the worker must have ratable unsched-
uled impairment under OAR 436-035-0019 or 436-035-0330 through 436-
035-0450.

(2) The age factor is based on the worker’s age at the date of issuance
and has a value of 0 or +1.
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(a) Workers age 40 and above receive a value of + 1.

(b) Workers less than 40 years old receive a value of 0.

(3) The education factor is based on the worker’s formal education
and Specific Vocational Preparation (SVP) time at the date of issuance.
These two values are added to give a value from 0 to +5.

(4) A value of a worker’s formal education is given as follows:

(a) Workers who have earned or acquired a high school diploma or
general equivalency diploma (GED) are given a neutral value of 0. For pur-
poses of this section, a GED is a certificate issued by any certifying author-
ity or its equivalent.

(b) Workers who have not earned or acquired a high school diploma
or a GED certificate are given a value of +1.

(5) A value for a worker’s Specific Vocational Preparation (SVP) time
is given based on the job(s) successfully performed by the worker in the
five (5) years prior to the date of issuance. The SVP value is determined by
identifying these jobs and locating their SVP in the Dictionary of
Occupational Titles (DOT) or a specific job analysis. The job with the high-
est SVP the worker has met is used to assign a value according to the fol-
lowing table: [Table not included. See ED. NOTE.]

(a) For the purposes of this rule, SVP is defined as the amount of time
required by a typical worker to acquire the knowledge, skills and abilities
needed to perform a specific job.

(b) When a job is most accurately described by a combination of DOT
codes, use all applicable DOT codes. If a preponderance of evidence estab-
lishes that the requirements of a specific job differ from the DOT descrip-
tion(s), a specific job analysis which includes the SVP time requirement
may be substituted for the DOT description(s) if it more accurately
describes the job.

(c) A worker is presumed to have met the SVP training time after
completing employment with one or more employers in that job classifica-
tion for the time period specified in the table.

(d) A worker meets the SVP for a job after successfully completing an
authorized training program, on-the-job training, vocational training, or
apprentice training for that job classification. College training organized
around a specific vocational objective is considered specific vocational
training.

(e) For those workers who have not met the specific vocational prepa-
ration training time for any job, a value of +4 is granted.

(6) The values obtained in sections (4) and (5) of this rule are added
to arrive at a final value for the education factor.

(7) The adaptability factor is a comparison of the worker’s Base
Functional Capacity (BFC) to their maximum Residual Functional
Capacity (RFC). The adaptability factor has a value from +1 to +7.

(8) For purposes of determining adaptability the following definitions
apply:

(a) “Base Functional Capacity” (BFC) means an individual’s demon-
strated physical capacity before the date of injury or disease.

(b) “Residual Functional Capacity” (RFC) means an individual’s
remaining ability to perform work-related activities despite medically
determinable impairment resulting from the accepted compensable condi-
tion.

(c) “Sedentary restricted” means the worker only has the ability to
carry or lift dockets, ledgers, small tools and other items weighing less than
10 pounds. A worker is also sedentary restricted if the worker can perform
the full range of sedentary activities, but with restrictions.

(d) “Sedentary (S)” means the worker has the ability to occasionally
lift or carry dockets, ledgers, small tools and other items weighing 10
pounds.

(e) “Sedentary/Light (S/L)” means the worker has the ability to do
more than sedentary activities, but less than the full range of light activities.
A worker is also sedentary/light if the worker can perform the full range of
light activities, but with restrictions.

(f) “Light (L)” means the worker has the ability to occasionally lift 20
pounds and can frequently lift or carry objects weighing up to 10 pounds.

(g) “Medium/Light (M/L)” means the worker has the ability to do
more than light activities, but less than the full range of medium activities.
A worker is also medium/light if the worker can perform the full range of
medium activities, but with restrictions.

(h) “Medium (M)” means the worker can occasionally lift 50 pounds
and can lift or carry objects weighing up to 25 pounds frequently.

(1) “Medium/Heavy (M/H)” means the worker has the ability to do
more than medium activities, but less than the full range of heavy activities.
A worker is also medium/heavy if the worker can perform the full range of
heavy activities, but with restrictions.
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(j) “Heavy (H)” means the worker has the ability to occasionally lift
100 pounds and the ability to frequently lift or carry objects weighing 50
pounds.

(k) “Very Heavy (V/H)” means the worker has the ability to occa-
sionally lift in excess of 100 pounds and the ability to frequently lift or
carry objects weighing more than 50 pounds.

(1) “Restrictions” means that, by a preponderance of medical opinion,
the worker is permanently limited by:

(A) Sitting, standing, or walking less than two hours at a time; or

(B) Precluded from working the same number of hours as were
worked at the time of injury or eight hours per day, whichever is less; or

(C) From frequently performing at least one of the following activi-
ties: stooping/bending, crouching, crawling, kneeling, twisting, climbing,
balancing, reaching, or pushing/pulling.

(m) “Occasionally” means the activity or condition exists up to 1/3 of
the time.

(n) “Frequently” means the activity or condition exists up to 2/3 of the
time.

(o) “Constantly” means the activity or condition exists 2/3 or more of
the time.

(9) Base Functional Capacity (BFC) is established by utilizing the fol-
lowing classifications: sedentary (S), light (L), medium (M), heavy (H),
and very heavy (VH) as defined in section (8) of this rule. Base Functional
Capacity is the most current of:

(a) The highest strength category of the job(s) successfully performed
by the worker in the five (5) years prior to the date of injury. The strength
categories are found in the Dictionary of Occupational Titles (DOT). When
a job is most accurately described by a combination of DOT codes, use all
applicable DOT codes. If a preponderance of evidence establishes that the
requirements of a specific job differ from the DOT descriptions, a specific
job analysis which includes the strength requirements may be substituted
for the DOT description(s) if it most accurately describes the job. If a job
analysis determines that the strength requirements are in between strength
categories then use the higher strength category; or

(b) A second-level physical capacity evaluation as defined in OAR
436-010-0005 and 436-009-0070(4)(b) performed prior to the date of the
on-the-job injury; or

(c) For those workers who do not meet the requirements under section
(5) of this rule, and who have not had a second-level physical capacity eval-
uation performed prior to the on-the-job injury or disease, their prior
strength is based on the worker’s job at the time of injury.

(d) Where a worker’s highest prior strength has been reduced as a
result of an injury or condition which is not an accepted Oregon workers’
compensation claim the Base Functional Capacity is the highest of:

(A) The job at injury; or

(B) A second-level physical capacities evaluation as defined in OAR
436-010-0005 and 436-009-0070(4)(b) performed after the injury or condi-
tion which was not an accepted Oregon workers’ compensation claim but
before the current work related injury.

(10) Residual functional capacity (RFC) is established by utilizing the
following classifications: restricted sedentary (RS), sedentary (S), seden-
tary/light (S/L), light (L), medium/light (M/L), medium (M),
medium/heavy (M/H), heavy (H), and very heavy (VH) and restrictions as
defined in section (8) of this rule.

(a) Residual functional capacity is evidenced by the attending physi-
cian’s release unless a preponderance of medical opinion describes a dif-
ferent RFC.

(b) For the purposes of this rule, the other medical opinion must
include at least a second-level physical capacity evaluation (PCE) or work
capacity evaluation (WCE) as defined in OAR 436-010-0005 and 436-009-
0070(4) or a medical evaluation which addresses the worker’s capability
for lifting, carrying, pushing/pulling, standing, walking, sitting, climbing,
balancing, stooping, kneeling, crouching, crawling and reaching. If multi-
ple levels of lifting and carrying are measured, an overall analysis of the
worker’s lifting and carrying abilities should be provided in order to allow
an accurate determination of these abilities. Where a worker fails to coop-
erate or use maximal effort in the evaluation, the medical opinion of the
evaluator may establish the worker’s likely RFC had the worker cooperat-
ed and used maximal effort.

(11) In comparing the worker’s Base Functional Capacity (BFC) to
the Residual Functional Capacity (RFC), the values for adaptability to per-
form a given job are as follows:

(12) For those workers determined by these rules to have an RFC
established between two categories and also have restrictions, the next
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lower classification is used. (For example, if a worker’s RFC is established
at S/L but also has restrictions, use S).

(13) When the date of injury is on or after January 1, 2005, adapt-
ability is determined by applying the worker’s extent of total impairment to
the following adaptability scale and comparing the value from the residual
functional capacity scale in section (11) of this rule and using the higher of
the two values for adaptability. [Table not included. See ED. NOTE.]

(14) When the date of injury is prior to January 1, 2005, for those
workers who have ratable unscheduled impairment found in rules OAR
436-035-0019 and 436-035-0330 through 436-035-0450, adaptability is
determined by applying the extent of total unscheduled impairment to the
adaptability scale in section (13) of this rule and the residual functional
capacity scale in section (11) of this rule and using the higher of the two
values for adaptability.

(15) To determine the social-vocational factor value, which represents
the total calculation of age, education, and adaptability complete the fol-
lowing steps.

(a) Determine the appropriate value for the age factor using section
(2) of this rule.

(b) Determine the appropriate value for the education factor using
sections (4) and (5) of this rule.

(c) Add age and education values together.

(d) Determine the appropriate value for the adaptability factor using
sections (7) through (14) of this rule.

(e) Multiply the result from step (c) by the value from step (d) for the

social-vocational factor value.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0013
Apportionment

Except as provided in section (4) of this section, where a worker has
a superimposed or unrelated condition, only disability due to the compen-
sable condition is rated, provided the compensable condition is medically
stationary. Then, apportionment is appropriate. Disability is determined as
follows:

(1) The physician describes the current total overall findings of
impairment. The physician describes the portion of those findings that are
due to the compensable condition. Only the portion of those impairment
findings that are due to the compensable condition receive a value.
[Example not included. See ED. NOTE.]

(2) In claims where a worker’s adaptability factor is determined under
OAR 436-035-0012 and is affected by the compensable condition, the
physician describes any loss of residual functional capacity due only to the
compensable condition and only that portion receives a value.

(3) For conditions other than those noted in section (2) of this rule,
adaptability is determined under OAR 436-035-0012 based on the physi-
cian’s description of the portion of impairment due only to the compensa-
ble condition.

(4) Workers with an irreversible finding of impairment due to the
compensable condition receive the full value awarded in these rules for the
irreversible finding. This value is combined with impairment noted in sec-

tion (1) of this section. [Example not included. See ED. NOTE.]
[ED. NOTE: Examples referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0014
Preexisting Condition/Major Contributing Cause

(1) Where a worker has a preexisting condition, the following applies:

(a) For purposes of these rules only, a prior Oregon workers’ com-
pensation claim is not considered a preexisting condition.

(b) Under ORS 656.225, disability caused solely by a worker’s pre-
existing condition is rated completely if work conditions or events were the
major contributing cause of a pathological worsening of the preexisting
physical condition or an actual worsening of the preexisting mental disor-
der. Apportionment of disability is not appropriate.

(c) Where a worker’s compensable condition combines with a preex-
isting condition, under ORS 656.005(7), the current disability resulting
from the total accepted combined condition is rated under these rules as
long as the compensable condition remains the major contributing cause of
the accepted combined condition (e.g., a major contributing cause denial
has not been issued under ORS 656.262(7)(b)). Apportionment of disabili-
ty is not appropriate. [Example not included. See ED. NOTE.]
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(2) If the worker is not medically stationary, but otherwise qualifies
for closure under ORS 656.268 (e.g., when a major contributing cause
denial has been issued), the following applies:

(a) When the worker’s compensable condition is not medically sta-
tionary and, upon examination, the findings of impairment related to the
compensable condition would not overlap the findings of impairment relat-
ed to any combined or superimposed condition, the following applies:

(A) Impairment is established based on an examination in which the
physician first describes the current findings regarding impairment due to
the worker’s compensable condition. Then the physician estimates the like-
ly future portion of those findings that would be present at the time the
worker’s condition is anticipated to become medically stationary. The value
of the current findings is adjusted accordingly and only the portion of those
current findings that are anticipated at the time of medically stationary sta-
tus receives a value.

(B) The physician will estimate the worker’s likely future residual
functional capacity that would be due only to the compensable condition at
the time the condition is anticipated to become medically stationary. Only
the portion due to the compensable condition at the time of medically sta-
tionary status receives a value.

(C) For dates of injury prior to January 1, 2005, when the compensa-
ble condition is to the shoulder, hip, head, neck, or torso, the physician esti-
mates the worker’s likely future residual functional capacity, under OAR
436-035-0012(8)(c) through (o), that would be due only to the compensa-
ble condition at the time the condition is anticipate to become medically
stationary. Only the portion due to the compensable condition at the time of
medically stationary status receives a value. For other unscheduled com-
pensable conditions, adaptability is determined under OAR 436-035-0012
based on the physician’s estimate of likely impairment.

(b) When the worker’s overall condition is not medically stationary
and, upon examination, the findings of impairment related to the compen-
sable condition would overlap the findings of impairment related to any
combined or superimposed condition, the following applies:

(A) Impairment is established based on an examination in which the
physician describes current overall findings regarding impairment consid-
ering the worker’s overall condition. The physician then estimates the like-
ly future portion of those findings that would be present at the time the
worker’s condition is anticipated to become medically stationary. Next, the
physician estimates the portion of those findings that would be due only to
the compensable condition. The current overall value of the findings of
impairment is adjusted accordingly and only the portion of those impair-
ment findings that are anticipated at the time of medically stationary status
and are due to the compensable condition receive a value. [Example not
included. See ED. NOTE.]

(B) The physician will estimate the worker’s likely future residual
functional capacity under OAR 436-035-0012(8)(c) through (0), that would
be due only to the compensable condition at the time medically stationary
status is anticipated. Only the portion due to the compensable condition at
the time of medically stationary status will receive a value.

(C) For dates of injury prior to January 1, 2005, to estimate an adapt-
ability factor when the compensable condition is to the shoulder, hip, head,
neck, or torso, the physician estimates the worker’s likely future residual
functional capacity under OAR 436-035-0012(8)(c) through (0), that would
be due only to the compensable condition at the time medically stationary
status is anticipated. Only the portion due to the compensable condition at
the time of medically stationary status receives a value. For other unsched-
uled compensable conditions, adaptability shall be determined under OAR
436-035-0012 based on the physician’s estimated likely impairment.
[Example not included. See ED. NOTE.]

(c) Workers with an irreversible finding of impairment due to the
compensable condition receive the full value awarded in these rules for the
irreversible finding. This value is then combined with the portion of impair-
ment findings that are anticipated at the time of medically stationary status
and due to the compensable condition which are rated under OAR 436-035-

0013(4). [Example not included. See ED. NOTE.]
[ED. NOTE: Examples referenced are available from the agency.]

Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0015
Offsetting Prior Awards

If a worker has a prior award of permanent disability under Oregon
Workers’ Compensation Law, the award is considered in subsequent claims
under ORS 656.222 and 656.214. For purposes of these rules only, a prior
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Oregon workers’ compensation claim is not considered a preexisting con-
dition.

(1) Before actually offsetting the prior award, a determination is made
as to whether or not there is a preponderance of medical evidence or opin-
ion establishing that disability from the prior injury or disease was still
present on the date of the injury or disease of the claim being determined.
If disability from the prior injury or disease was not still present, an offset
is not applied.

(2) If disability from the prior injury or disease was still present, an
offset is applied. A worker is not entitled to be doubly compensated for a
permanent loss of use or function or loss of earning capacity for a body part
which would have resulted from the current injury or disease but which has
already been produced by an earlier injury or disease and had been com-
pensated by a prior award. Therefore, only like body parts are to be offset
(e.g., left leg to left leg, low back to low back, psychological to psycholog-
ical, etc.). A more distal body part award may be offset against a more prox-
imal body part award (or vice versa) if there is a combined effect of impair-
ment (e.g., a right forearm award may be offset against a right arm award).
Where appropriate, social-vocational factors may be offset for different
body parts, systems, or conditions. Only that portion of such loss which was
not present prior to the current injury or disease is awarded. The following
factors are considered when determining the extent of the current disabili-
ty award:

(a) The worker’s loss of use or function or loss of earning capacity for
the current disability under the standards;

(b) The conditions or findings of impairment from the prior awards
which were still present just prior to the current claim;

(c) The worker’s social-vocational factors which were still present
just prior to the current claim, if appropriate; and

(d) The combined effect of the prior and current injuries (the overall
disability to a given body part), including the extent to which the current
loss of use or function or loss of earning capacity (impairment and social-
vocational factors) from a prior injury or disease was still present at the
time of the current injury or disease. After considering and comparing the
claims, any award of compensation in the current claim for loss of use or
function or loss of earning capacity caused by the current injury or disease
(which did not exist at the time of the current injury or disease and for
which the worker was not previously compensated) is granted. When com-
paring the current disability award to the prior disability award, the current
award cannot exceed the amount of compensation due the current injury or

disease prior to the offset consideration.
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0016
Reopened Claim for Aggravation/Worsening

(1) When a claim has been reopened under ORS 656.273, the work-
er’s compensable condition at the time of claim closure or reconsideration
is compared with the worker’s compensable condition as it existed at the
time of the last award or arrangement of compensation for the compensa-
ble condition as it existed at the time of the last closure or reconsideration,
whichever occurred most recently, to determine if there is an actual wors-
ening of the worker’s compensable condition.

(a) For purposes of this section, actual worsening is established by
physician opinion substantiated by objective clinical findings demonstrat-
ing a worsened medical condition at the time of the current claim closure
compared with the worker’s medical condition at the last award or arrange-
ment of compensation for the compensable condition as it existed at the last
claim closure or reconsideration, whichever occurred most recently.

(b) When an actual worsening of the worker’s compensable condition
occurs, the extent of permanent disability is redetermined. When an actual
worsening of the worker’s compensable condition does not occur, the
extent of permanent disability is not redetermined, but remains unchanged.

(c) If a claim has compensable conditions which have actually wors-
ened, the extent of permanent disability is redetermined. There is no rede-
termination for those conditions which are either unchanged or improved.
In any case, the impairment values for those conditions not actually wors-
ened continue to be the same impairment values that were established at the
last arrangement of compensation.

(2) Except as provided by ORS 656.325 and 656.268(9), where a
redetermination of permanent disability under ORS 656.273 results in an
award that is less than the cumulative total of the worker’s prior arrange-

ments of compensation in the claim, the award is not reduced.
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05
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436-035-0017
Authorized Training Program (ATP)

(1) When a worker ceases to be enrolled and actively engaged in
training under ORS 656.268(9) and there is no accepted aggravation in the
current open period, one of the following applies:

(a) When the date of injury is prior to January 1, 2005, the worker is
entitled to have the amount of unscheduled permanent disability for a com-
pensable condition reevaluated under these rules. The reevaluation includes
impairment, which may increase, decrease, or affirm the worker’s perma-
nent disability award; or

(b) When the date of injury is on or after January 1, 2005, the worker
is entitled to have the amount of work disability reevaluated under these
rules, which does not include impairment.

(2) When a worker ceases to be enrolled and actively engaged in
training under ORS 656.268(9) and there is an accepted aggravation in the
same open period, actual worsening is evaluated under these rules. If there

is no actual worsening, the prior award may be reduced or affirmed.
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0018
Death

If the worker dies due to causes unrelated to the accepted compensa-
ble conditions of the claim, the following applies:

(1) When all compensable conditions are medically stationary under
OAR 436-030-0035 at the time of death, the following applies:

(a) Impairment findings, reported under OAR 436-010-0280, are
rated under these rules.

(b) Impairment findings not reported according to OAR 436-010-
0280 are determined based on the physician’s estimate of those findings
regarding impairment due to the worker’s compensable condition.

(c) For unscheduled disability with a date of injury prior to January 1,
2005, age, education, and adaptability are determined under OAR 436-035-
0012 if the findings are documented. If findings for determining adaptabil-
ity are not documented, the physician estimates the likely residual func-
tional capacity, under OAR 436-035-0012(8)(c) through (o), due to the
compensable condition, if the compensable condition is to the hip, shoul-
der, head, neck, or torso. If the compensable condition is other than the
shoulder, hip, head, neck, or torso, adaptability is determined under OAR
436-035-0012 based on the physician’s estimated likely impairment.

(d) For disability with a date of injury on or after January 1, 2005, age,
education, and adaptability are determined under OAR 436-035-0012 if the
findings are documented. If findings for determining adaptability are not
documented, the physician estimates the likely residual functional capacity
that is due to the compensable condition under OAR 436-035-0012(8)(c)
through (o). Using the physician’s estimated likely impairment, adaptabili-
ty is determined under OAR 436-035-0012.

(2) When all compensable conditions are not medically stationary
under OAR 436-030-0035 at the time of death, the following applies:

(a) Impairment is established based on the physician’s estimate of
those findings regarding impairment due to the worker’s compensable con-
dition that would still be present when the worker’s condition would have
become medically stationary. Those findings that are anticipated to have
remained at the time of medically stationary status receive a value.

(b) For unscheduled disability with a date of injury prior to January 1,
2005, age, education, and adaptability factors are determined under OAR
436-035-0012. Unless the worker is released to regular work and impair-
ment only is rated, the physician estimates the likely residual functional
capacity, under OAR 436-035-0012(8)(c) through (0), due to the compen-
sable condition, that would remain due to the compensable condition, if the
compensable condition is to the shoulder, hip, head, neck, or torso. The esti-
mated portion due to the compensable condition receives an adaptability
value. If the compensable condition is other than the shoulder, hip, head,
neck, or torso, adaptability is determined under OAR 436-035-0012 based
on the physician’s estimated likely impairment.

(3) In claims where there is a compensable condition that is medical-
ly stationary and a compensable condition that is not medically stationary,
the conditions are rated according to sections (1) and (2) of this rule,
respectively. The adaptability factor is determined by comparing the adapt-
ability values from sections (1) and (2) of this rule, and using the higher of
the values for adaptability.

(4) If the worker dies due to causes related to the accepted compen-
sable conditions of the claim, death benefits are due under ORS 656.204

and 656.208.
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05
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436-035-0019
Chronic Condition

(1) A worker is entitled to a 5% chronic condition impairment value
for each applicable body part, when a preponderance of medical opinion
establishes that, due to a chronic and permanent medical condition, the
worker is significantly limited in the repetitive use of one or more of the
following body parts:

(a) Lower leg (below knee/foot/ankle);

(b) Upper leg (knee and above);

(c) Forearm (below elbow/hand/wrist);

(d) Arm (elbow and above);

(e) Cervical;

(f) Thoracic spine;

(g) Shoulder;

(h) Low back; and/or

(1) Hip.

(2) Chronic condition impairments are to be combined with other

impairment values, not added.
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268, 656.273 & 656.726
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0020
Parts of the Upper Extremities

(1) The arm begins with the head of the humerus. It includes the
elbow joint.

(2) The forearm begins distal to the elbow joint and includes the wrist
(carpal bones).

(3) The hand begins at the joints between the carpals and metacarpals.
It extends to the joints between the metacarpals and the phalanges.

(4) The thumb and fingers begin at the joints between the metacarpal
bones and the phalanges. They extend to the tips of the thumb and fingers,

respectively.

Stat. Auth.: ORS 656.726

Stats. Implemented: ORS 656.005, 656.214, 656.268, 656.273 & 656.726

Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), . 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0006, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88;
WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
Renumbered from 436-030-0130; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 9-2004, f.
10-26-04, cert. ef. 1-1-05

436-035-0030
Amputations in the Upper Extremities

(1) Loss of the arm at or proximal to the elbow joint is 100% loss of
the arm.

(2) Loss of the forearm at or proximal to the wrist joint is 100% loss
of the forearm.

(3) Loss of the hand at the carpal bones is 100% loss of the hand.

(4) Loss of all or part of a metacarpal is rated at 10% of the hand

(5) Amputation or resection (without reattachment) proximal to the
head of the proximal phalanx is 100% loss of the thumb. The ratings for
other amputation(s) or resection(s) (without reattachment) of the thumb are
as follows:

(6) Amputation or resection (without reattachment) proximal to the
head of the proximal phalanx is 100% loss of the finger. The ratings for
other amputation(s) or resection(s) (without reattachment) of the finger are
as follows:

(7) Oblique (angled) amputations are rated at the most proximal loss
of bone.

(8) When a value is granted under sections (5) and (6) of this rule
which includes a joint, no value for range of motion of this joint is granted
in addition to the amputation value.

(9) Loss of length in a digit other than amputation or resection with-
out reattachment (e.g. fractures, loss of soft tissue from infection, amputa-
tion or resection with reattachment, etc.) is rated by comparing the remain-
ing overall length of the digit to the applicable amputation chart under these

rules and rating the overall length equivalency.
[ED NOTE: Diagrams referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCB 5-1975, f. 2-6-75, ef. 2-25-75; WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78;
WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-1-82;
Renumbered from 436-065-0010, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 2-
1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered
from 436-030-0140; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 3-1996, f. 1-29-96, cert.
ef. 2-17-96; WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-
1-05
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436-035-0040
Loss of Opposition in Thumb/Finger Amputations

(1) Loss of opposition is rated as a proportionate loss of use of the
digits which can no longer be effectively opposed.

(a) For amputations which are not exactly at the joints, adjust the rat-
ings in steps of 5%, increasing as the amputation gets closer to the attach-
ment to the hand, decreasing to zero as it gets closer to the tip.

(b) When the value for loss of opposition is less than 5%, no value is
granted.

(2) The following ratings apply to thumb amputations for loss of
opposition:

(a) For thumb amputations at the interphalangeal level: [Rating not
included. See ED. NOTE]

(b) For thumb amputations at the metacarpophalangeal level: [Rating
not included. See ED. NOTE]

(3) The following ratings apply to finger amputations for loss of
opposition. In every case, the opposing digit is the thumb: [Rating not
included. See ED. NOTE]

(4) When determining loss of opposition due to loss of length in a
digit, other than amputation or resection without reattachment, the value is
established by comparing the remaining overall length of the digit to the
applicable amputation chart under these rules and rated according to the
overall length equivalency.

(5) If the injury is to one digit only and opposition loss is awarded for
a second digit, do not convert the two digits to loss in the hand. Conversion
to hand can take place only when more than one digit has impairment with-

out considering opposition.
[ED. NOTE: Ratings referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
Renumbered from 436-030-0150; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f.
2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96: WCD 2-2003, f. 1-15-
03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0050
Thumb

(1) The following ratings are for loss of flexion at the interphalangeal
joint of the thumb: [Rating not included. See ED. NOTE]

(2) The following ratings are for loss of extension at the interpha-
langeal joint of the thumb: [Rating not included. See ED. NOTE]

(3) The following ratings are for ankylosis of the interphalangeal joint
of the thumb: [Rating not included. See ED. NOTE]

(4) The following ratings are for loss of flexion at the metacarpopha-
langeal joint of the thumb: [Rating not included. See ED. NOTE]

(5) The following ratings are for loss of extension at the metacar-
pophalangeal joint of the thumb: [Rating not included. See ED. NOTE]

(6) The following ratings are for ankylosis of the metacarpopha-
langeal joint of the thumb: [Rating not included. See ED. NOTE]

(7) Rotational, lateral, dorsal, or palmar deformity of the thumb
receives a value of 10% of the thumb.

(8) For losses in the carpometacarpal joint refer to OAR 436-035-

0075.
[ED. NOTE: Ratings referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 8-1978(Admin), f. 6-30-78, ef. 7-10-78; WCD 4-1980(Admin), f. 3-20-
80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-
065-0100, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88; WCD 2-1988, f. 6-3-88,
cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-
030-0160; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 3-1996, f. 1-29-96, cert.
ef. 2-17-96; WCD 15-1996(Temp), f. & cert. ef. 7-3-96; WCD 18-1996(Temp), f. 8-
6-96, cert. ef. 8-7-96; WCD 1-1997, f. 1-9-97, cert. ef. 2-15-97; WCD 2-2003, f. 1-
15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0060
Finger

(1) The following ratings are for loss of flexion at the distal interpha-
langeal joint of any finger: [Rating not included. See ED. NOTE]

(2) The following ratings are for loss of extension at the distal inter-
phalangeal joint of any finger: [Rating not included. See ED. NOTE]

(3) The following ratings are for ankylosis in the distal interpha-
langeal joint of any finger: [Rating not included. See ED. NOTE]

(4) The following ratings are for loss of flexion at the proximal inter-
phalangeal joint of any finger: [Rating not included. See ED. NOTE]

(5) The following ratings are for loss of extension at the proximal
interphalangeal joint of any finger: [Rating not included. See ED. NOTE]

(6) The following ratings are for ankylosis in the proximal interpha-
langeal joint of any finger: [Rating not included. See ED. NOTE]
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(7) The following ratings are for loss of flexion at the metacarpopha-
langeal joint of any finger: [Rating not included. See ED. NOTE]

(8) The following ratings are for loss of extension at the metacar-
pophalangeal joint of any finger: [Rating not included. See ED. NOTE]

(9) The following ratings are for ankylosis in the metacarpopha-
langeal joint of any finger: [Rating not included. See ED. NOTE]

(10) Rotational, lateral, dorsal, or palmar deformity of a finger shall

receive a value of 10% for the finger.
[ED. NOTE: Ratings referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
Renumbered from 436-030-0170; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 3-1996, f.
1-29-96, cert. ef. 2-17-96; WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-
04, cert. ef. 1-1-05

436-035-0070
Conversion of Thumb/Finger Values to Hand Value

(1) Loss of use of two or more digits is converted to a value for loss
in the hand if the worker will receive more money for the conversion. At
least two digits must have impairment other than loss of opposition to qual-
ify for conversion to hand.

(2) When converting impairment values of digits to hand values, the
applicable hand impairment is determined by rating the total impairment
value in each digit under OAR 436-035-0011(2)(b), then converting the
digit values to hand values, and then adding the converted values. Digit val-
ues between zero and one are rounded to one prior to conversion.

(3) The following table shall be used to convert loss in the thumb to
loss in the hand: [Table not included. See ED. NOTE.]

(4) The following table shall be used to convert loss in the index fin-
ger to loss in the hand: [Table not included. See ED. NOTE.]

(5) The following table shall be used to convert loss in the middle fin-
ger to loss in the hand: [Table not included. See ED. NOTE.]

(6) The following table shall be used to convert loss in the ring finger
to loss in the hand: [Table not included. See ED. NOTE.]

(7) The following table shall be used to convert loss in the little fin-

ger to loss in the hand: [Table not included. See ED. NOTE.]
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
Renumbered from 436-030-0180; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f.
2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 1-1997, f. 1-9-
97, cert. ef. 2-15-97; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 2-2003, f. 1-15-03 cert.
ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0075
Hand

(1) Pursuant to OAR 436-035-0020(3), the ratings in this section are
hand values. Abduction and adduction of the carpometacarpal joint of the
thumb are associated with the ability to extend and flex. This association
has been taken into consideration in establishing the percentages of impair-
ment.

(2) The following ratings are for loss of flexion (adduction) of the car-
pometacarpal joint of the thumb: [Rating not included. See ED. NOTE]

(3) The following ratings are for loss of extension (abduction) of the
carpometacarpal joint of the thumb: [Rating not included. See ED. NOTE]

(4) The following ratings are for ankylosis of the carpometacarpal
joint in flexion (adduction) of the thumb: [Rating not included. See ED.
NOTE]

(5) The following ratings are for ankylosis of the carpometacarpal
joint in extension (abduction) of the thumb: [Rating not included. See ED.

NOTE]
[ED. NOTE: Ratings referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726

Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD
9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0080
Wrist

(1) The following ratings are for loss of (dorsiflexion) extension at the
wrist joint: [Rating not included. See ED. NOTE]

(2) The following ratings are for (dorsiflexion) extension ankylosis in
the wrist joint: [Rating not included. See ED. NOTE]

(3) The following ratings are for loss of (palmar) flexion in the wrist
joint: [Rating not included. See ED. NOTE]

(4) The following ratings are for (palmar) flexion ankylosis in the
wrist joint: [Rating not included. See ED. NOTE]
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(5) The following ratings are for loss of radial deviation in the wrist
joint: [Rating not included. See ED. NOTE]

(6) The following ratings are for radial deviation ankylosis in the
wrist joint: [Rating not included. See ED. NOTE]

(7) The following ratings are for loss of ulnar deviation in the wrist
joint: [Rating not included. See ED. NOTE]

(8) The following ratings are for ulnar deviation ankylosis in the wrist
joint: [Rating not included. See ED. NOTE]

(9) Injuries which result in a loss of pronation or supination in the

wrist joint shall be valued pursuant to OAR 436-035-0100(4).
[ED. NOTE: Ratings referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0520, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
Amended 12-21-88 as WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-
030-0190; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-
92; WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03;
WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0090
Conversion of Hand/Forearm Values to Arm Value

The following table shall be used to convert a loss in the hand/fore-
arm to a loss in the arm: [Table not included. See ED. NOTE.]

[ED. NOTE: Tables referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726

Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0524, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0200; WCD 2-1991,
f. 3-26-91, cert. ef. 4-1-91; WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 9-2004, f. 10-
26-04, cert. ef. 1-1-05

436-035-0100
Arm

(1) The following ratings are for loss of flexion in the elbow joint
(150° describes the arm in full flexion): [Rating not included. See ED.
NOTE]

(2) The following ratings are for loss of extension in the elbow joint
(0° describes the arm in full extension): [Rating not included. See ED.
NOTE]

(3) Ankylosis of the elbow in flexion or extension shall be rated as
follows: [Rating not included. See ED. NOTE]

(4) The following ratings are for loss of pronation or supination in the
elbow joint. If there are losses in both pronation and supination, rate each
separately and add the values: [Rating not included. See ED. NOTE]

(5) Ankylosis of the elbow in pronation or supination will be rated as

follows: [Rating not included. See ED. NOTE]
[ED. NOTE: Ratings referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0525, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0210; WCD 2-1991,
f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-
96, cert. ef. 2-17-96; WCD 1-1997, . 1-9-97, cert. ef. 2-15-97; WCD 2-2003, f. 1-15-03 cert.
ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0110
Other Upper Extremity Findings

(1) Loss of palmar sensation in the hand, finger(s), or thumb is rated
according to the location and quality of the loss, and is measured by the two
point discrimination method, as noted by the AMA Guides, 3rd Ed. Rev.,
1990.

(a) If enough sensitivity remains to distinguish two pin pricks applied
at the same time (two point), the following apply: [Rating not included. See
ED. NOTE]

(b) In determining sensation findings for a digit which has been
resected or amputated, the value is established by comparing the remaining
overall length of the digit to the table in subsection (1)(c) of this rule and
rating the length equivalency. [Rating not included. See ED. NOTE]

(c) Loss of sensation in the finger(s) or thumb is rated as follows:

(d) If the level of the loss is less than 1/2 the distal phalanx or falls
between the levels in subsection (c) of this section, rate at the next highest
(or more proximal) level.

(e) In determining sensation impairment in a digit in which the sen-
sation loss does not extend to the distal end of the digit, the value is estab-
lished by determining the value for loss from the distal end of the digit to
the proximal location of the loss, and subtracting the value for loss from the
distal end of the digit to the distal location of the loss. [Rating not includ-
ed. See ED. NOTE]
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(f) Any portion of palmar sensation loss is rated as follows: [Rating
not included. See ED. NOTE]

(g) Loss of sensation on the dorsal side of the hand, fingers or thumb
is not considered a loss of function, so no value is allowed.

(h) Sensory loss in the forearm and/or arm is not considered a loss of
function, therefore no value is allowed.

(i) When there are multiple losses of palmar sensation in a single body
part (e.g. hand, finger(s), or thumb), the impairment values are first com-
bined for an overall loss of sensation value for the individual digit or hand.
This value is then combined with other impairment values for that digit or
hand prior to conversion.

(j) Hypersensitivity resulting in a loss of use in the digits or palm, is
valued utilizing the above loss of sensation tables. Mild hypersensitivity is
valued at the equivalent impairment level as less than normal sensation,
moderate hypersensitivity the equivalent of protective sensation loss, and
severe hypersensitivity the equivalent of a total loss of sensation.

(2) When surgery or an injury results in arm length discrepancies
involving the injured arm, the following values are given on the affected
arm for the length discrepancy: [Rating not included. See ED. NOTE]

(3) Joint instability in the finger(s), thumb, or hand is rated according
to the body part affected:

(4) Lateral deviation or malalignment of the upper extremity is valued
as follows:

(a) Increased lateral deviation at or above the elbow is determined as
follows: [Rating not included. See ED. NOTE]

(b) Fracture resulting in angulation or malalignment, other than at or
above the elbow, is determined as follows: [Rating not included. See ED.
NOTE]

(5) Surgery on the upper extremity is valued as follows:

(a) Finger/Thumb Surgery/Finger Impairment. [Rating not included.
See ED. NOTE]

(b) Forearm/Hand Surgery/Forearm/Hand Impairment. [Rating not
included. See ED. NOTE]

(c) Arm Surgery/Arm Impairment. [Rating not included. See ED.
NOTE]

(6) Dermatological conditions, including burns, which are limited to
the arm, forearm, hand, fingers, or thumb are rated according to the body
part affected. The percentages indicated in the classes below are applied to
the affected body part(s), e.g. a Class 1 dermatological condition of the
thumb is 3% of the thumb, or a Class 1 dermatological condition of the
hand is 3% of the hand, or a Class 1 dermatological condition of the arm is
3% of the arm. Contact dermatitis of an upper extremity is rated in this sec-
tion unless it is an allergic systemic reaction, which is also rated under
OAR 436-035-0450. Contact dermatitis for a body part other than the upper
or lower extremities is rated under OAR 436-035-0440. Impairment is
based on the following criteria:

(a) Class 1: 3% for the affected body part if there are signs and symp-
toms of a skin disorder and treatment results in no more than minimal lim-
itation in the performance of activities of daily living, although exposure to
physical or chemical agents may temporarily increase limitations.

(b) Class 2: 15% for the affected body part if there are signs and
symptoms of a skin disorder requiring intermittent treatment and prescribed
examinations and the worker has some limitations in the performance of
activities of daily living.

(c) Class 3: 38% for the affected body part if there are signs and
symptoms of a skin disorder requiring regularly prescribed examinations,
continuous treatments are required and the worker has many limitations in
the performance of activities of daily living.

(d) Class 4: 68% for the affected body part if there are signs and
symptoms of a skin disorder and continuous prescribed treatments are
required. The treatment may include periodically having the worker stay
home or admitting the worker to a care facility, and the worker has many
limitations in the performance of activities of daily living.

(e) Class 5: 90% for the affected body part if there are signs and
symptoms of a skin disorder and continuous prescribed treatment is
required. The treatment necessitates having the worker stay home or being
permanently admitted to a care facility, and the worker has severe limita-
tions in the performance of activities of daily living.

(7) Vascular dysfunction of the upper extremity is valued according to
the affected body part, using the following classification table:

(a) Class 1: 3% for the affected body part if the worker experiences
only transient edema; and on physical examination, the findings are limit-
ed to the following: loss of pulses, minimal loss of subcutaneous tissue of
fingertips, calcification of arteries as detected by radiographic examination,
asymptomatic dilation of arteries or veins (not requiring surgery and not
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resulting in curtailment of activity), or cold intolerance (e.g. Raynaud’s
phenomenon) which results in a loss of use or function that occurs with
exposure to temperatures below freezing (0° Centigrade).

(b) Class 2: 15% for the affected body part if the worker experiences
intermittent pain with repetitive exertional activity; or there is persistent
moderate edema incompletely controlled by elastic supports; or there are
signs of vascular damage such as a healed stump of an amputated digit,
with evidence of persistent vascular disease, or a healed ulcer; or cold intol-
erance (e.g. Raynaud’s phenomenon) which results in a loss of use or func-
tion that occurs on exposure to temperatures below 4° Centigrade.

(c) Class 3: 35% for the affected body part if the worker experiences
intermittent pain with moderate upper extremity usage; or there is marked
edema incompletely controlled by elastic supports; or there are signs of
vascular damage such as a healed amputation of two or more digits, with
evidence of persistent vascular disease, or superficial ulceration; or cold
intolerance (e.g. Raynaud’s phenomenon) which results in a loss of use or
function that occurs on exposure to temperatures below 10° Centigrade.

(d) Class 4: 63% for the affected body part if the worker experiences
intermittent pain upon mild upper extremity usage; or there is marked
edema that cannot be controlled by elastic supports; or there are signs of
vascular damage such as an amputation at or above the wrist, with evidence
of persistent vascular disease, or persistent widespread or deep ulceration
involving one extremity; or cold intolerance (e.g. Raynaud’s phenomenon)
which results in a loss of use or function that occurs on exposure to tem-
peratures below 15° Centigrade.

(e) Class 5: 88% for the affected body part if the worker experiences
constant and severe pain at rest; or there are signs of vascular damage
involving more than one extremity such as amputation at or above the wrist,
or amputation of all digits involving more than one extremity with evidence
of persistent vascular disease, or persistent widespread deep ulceration
involving more than one extremity; or cold intolerance such as Raynaud’s
phenomenon which results in a loss of use or function that occurs on expo-
sure to temperatures below 20° Centigrade.

(f) If partial amputation of the affected body part occurs as a result of
vascular disease, the impairment values are rated separately.

(8) Injuries to unilateral spinal nerve roots or brachial plexus with
resultant loss of strength in the arm, forearm or hand are determined
according to the specific nerve root which supplies (innervates) the weak-
ened muscle(s), as described in the following table and modified under
OAR 436-035-0011(7):

(a) SPINAL NERVE ROOT Arm Impairment; [Rating not included.
See ED. NOTE]

(b) For loss of strength in bilateral extremities, each extremity is rated
separately.

(9) When a spinal nerve root or brachial plexus are not injured, valid
loss of strength in the arm, forearm or hand, substantiated by clinical find-
ings, is valued based on the peripheral nerve supplying (innervating) the
muscle(s) demonstrating the decreased strength, as described in the follow-
ing table and as modified under OAR 436-035-0011(7). [Rating not includ-
ed. See ED. NOTE]

(a) Loss of strength due to an injury in a single finger or thumb
receives a value of zero.

(b) Decreased strength due to an amputation receives no rating for
weakness in addition to that given for the amputation.

(c) Decreased strength due to a loss in range of motion receives no
rating for weakness in addition to that given for the loss of range of motion.

(d) When loss of strength is present in the shoulder, refer to OAR 436-
035-0330 for determination of the impairment.

(10) For motor loss in any part of an arm which is due to brain or
spinal cord damage, impairment is valued as follows:

(a) Severity of Motor Loss = Arm Impairment: [Rating not included.
See ED. NOTE]

(b) When a value is granted under subsection (a) of this section, addi-
tional impairment values are not allowed for weakness, chronic condition,
or reduced range of motion in the same extremity.

(c) For bilateral extremity loss, each extremity is rated separately.

(11) Neurological dysfunction resulting in cold intolerance in the
upper extremity is valued according to the affected body part utilizing the
same classifications for cold intolerance due to vascular dysfunction in sec-

tion (7) of this rule.
[ED. NOTE: Ratings and Values referenced are available from the agency.]
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & ORS 656.726
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0530, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88:
WCD 5-1988, f. 8-22-88, cert. ef. 8-1-9-88; WCD 5-1988, f. 9-2-88, cert. ef. 8-19-88; WCD
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7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0220; WCD 2-1991, f. 3-
26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-96,
cert. ef. 2-17-96; WCD 1-1997, . 1-9-97, cert. ef. 2-15-97; WCD 6-1998, f. 5-13-98, cert. ef.
7-1-98; WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0115
Conversion of Upper Extremity Values to Whole Person Values

(1) The tables in this rule are used to convert losses in the upper
extremity to a whole person (WP) value for claims with a date of injury on
or after January 1, 2005.

(2) The following table is used to convert losses in the thumb and fin-
gers to a whole person (WP) value.

(3) The following table is used to convert a loss in a hand/forearm to
a whole person (WP) value.

(4) The following table is used to convert a loss in the arm to a whole

person (WP) value.
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0130
Parts of the Lower Extremities
(1) The leg begins with the femoral head and includes the knee joint.
(2) The foot begins just distal to the knee joint and extends just prox-
imal to the metatarsophalangeal joints of the toes.
(3) The toes begin at the metatarsophalangeal joints. Disabilities in
the toes are not converted to foot values, regardless of the number of toes

involved, unless the foot is also impaired.
Stat. Auth.: ORS 656.726(3)
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0535, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0240; WCD 6-1992,
f.2-14-92, cert. ef. 3-13-92; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0140
Amputations in the Lower Extremities

(1) Amputation at or above the knee joint (up to and including the
femoral head) is rated at 100% loss of the leg.

(2) Amputation of the foot:

(a) At or above the tibio-talar joint but below the knee joint is rated at
100% loss of the foot.

(b) At the tarsometatarsal joints is rated at 75% loss of the foot.

(c) At the mid-metatarsal area is rated at 50% of the foot.

(d) Loss of all or part of a metatarsal is rated at 10% of the foot.

(3) Amputation of the great toe:

(a) At the interphalangeal joint is rated at 50% loss of the great toe.
Between the interphalangeal joint and the tip will be rated in 5% incre-
ments, starting with zero for no loss of the tip.

(b) At the metatarsophalangeal joint is rated at 100% loss of the great
toe. Between the interphalangeal joint and the metatarsophalangeal joint
will be rated in 5% increments, starting with 50% of the great toe for ampu-
tation at the interphalangeal joint.

(4) Amputation of the second through fifth toes:

(a) At the distal interphalangeal joint is rated at 50% loss of the toe.
Between the distal interphalangeal and the tip will be rated in 5% incre-
ments, starting with zero for no loss of the tip.

(b) At the proximal interphalangeal joint is rated at 75% loss of the
toe. Between the proximal interphalangeal joint and the distal interpha-
langeal joint will be rated in 5% increments, starting with 50% of the toe
for amputation at the distal interphalangeal joint.

(c) At the metatarsophalangeal joint is rated at 100% loss of the toe.
Between the proximal interphalangeal joint and the metatarsophalangeal
joint will be rated in 5% increments, starting with 75% of the toe for ampu-

tation at the proximal interphalangeal joint.
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0536, 5-1-85; WCD 2-1988, f. 6-3-87, cert. ef. 7-1-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0250; WCD 2-1991,
f. 3-26-91, cert. ef. 4-1-91; WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 9-2004, f. 10-
26-04, cert. ef. 1-1-05

436-035-0160
Second through Fifth Toes

(1) No rating is given for loss of motion in the distal interphalangeal
joint of the second through fifth toes (to be referred to as toes), except in
the case of ankylosis.

(2) Ankylosis in the distal interphalangeal joint of the toes is rated as
follows: [Rating not included. See ED. NOTE]
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(3) No rating is given for loss of motion in the proximal interpha-
langeal joint of the toes, except in the case of ankylosis.

(4) Ankylosis in the proximal interphalangeal joint of the toes is rated
as follows: [Rating not included. See ED. NOTE]

(5) The following ratings are for loss of dorsiflexion (extension) in the
metatarsophalangeal joints of the toes: [Rating not included. See ED.
NOTE]

(6) The following ratings are for dorsiflexion (extension) ankylosis in
the metatarsophalangeal joints of the toes: [Rating not included. See ED.
NOTE]

(7) The following ratings are for loss of (plantar) flexion in the
metatarsophalangeal joints of the toes: [Rating not included. See ED.
NOTE]

(8) Plantarflexion ankylosis in the metatarsophalangeal joints of the

toes is rated as follows: [Rating not included. See ED. NOTE]
[ED. NOTE: Ratings referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0510, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0280; WCD 2-1991,
f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-
96, cert. ef. 2-17-96; WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04,
cert. ef. 1-1-05

436-035-0190
Foot

(1) Ankylosis at the tarsometatarsal joints receives a rating of 10% of
the foot for each of the tarsometatarsal joints ankylosed.

(2) The following ratings are for loss of subtalar inversion in the foot:
[Rating not included. See ED. NOTE]

(3) The following ratings are for subtalar inversion (varus) ankylosis
in the foot: [Rating not included. See ED. NOTE]

(4) The following ratings are for loss of subtalar eversion in the foot:
[Rating not included. See ED. NOTE]

(5) The following ratings are for subtalar eversion (valgus) ankylosis
in the foot: [Rating not included. See ED. NOTE]

(6) The following ratings are for loss of dorsiflexion (extension) in the
ankle joint: [Rating not included. See ED. NOTE]

(7) The following ratings are for dorsiflexion (extension) ankylosis in
the ankle joint: [Rating not included. See ED. NOTE]

(8) The following ratings are for loss of plantar flexion in the ankle
joint: [Rating not included. See ED. NOTE]

(9) The following ratings are for plantar flexion ankylosis in the ankle
joint: [Rating not included. See ED. NOTE]

(10) The following applies to determining impairment for loss of
motion and/or ankylosis in the ankle and/or subtalar joint:

(a) If there is loss of motion only (no ankylosis in either joint) in the
subtalar joint and/or the ankle joint, the following applies:

(A) The values for loss of motion in the subtalar joint are added;

(B) The values for loss of motion in the ankle joint are added;

(C) The value for loss of motion in the subtalar joint is added to the
value for loss of motion in the ankle joint.

(b) If there is ankylosis in the ankle and/or subtalar joint, the follow-
ing applies:

(A) When there is ankylosis in one joint only with no loss of motion
or ankylosis in the other joint, that ankylosis value is granted.

(B) When there is loss of motion in one joint and ankylosis in the
other joint, add the ankylosis value to the value for loss of motion in the
non-ankylosed joint.

(C) When the ankle joint is ankylosed in plantar flexion and dorsi-
flexion, use only the largest ankylosis value for rating the loss or only one
of the values if they are identical. Under OAR 436-035-0007(9), this anky-
losis value is granted in lieu of all other range of motion or ankylosis val-
ues for the ankle joint.

(D) When the subtalar joint is ankylosed in inversion and eversion,
use only the largest ankylosis value for rating the loss or only one of the
values if they are identical. Under OAR 436-035-0007(9), this ankylosis
value is granted in lieu of all other range of motion or ankylosis values for
the subtalar joint.

(E) When both joints are ankylosed, add the ankle joint value to the

subtalar joint value.

[ED. NOTE: Ratings referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726

Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0524, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
‘WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0310; WCD 2-1991,
f. 3-26-91, cert. ef. 4-1-91; WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 1-1997, f. 1-9-
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97, cert. ef. 2-15-97; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 2-2003, f. 1-15-03 cert.
ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0220
Leg

(1) The following ratings are for loss of flexion in the knee (150°
describes the knee in full flexion): [Rating not included. See ED. NOTE]

(2) The following ratings are for loss of extension in the knee (0°
describes the knee in full extension): [Rating not included. See ED. NOTE]

(3) Ankylosis of the knee in flexion or extension shall be rated as fol-
lows: [Rating not included. See ED. NOTE]

(4) The determination of loss of range of motion in the hip is valued
in this section when there is no pelvic bone involvement. Loss associated
with pelvic bone involvement is determined pursuant to OAR 436-035-
0340.

(5) The following ratings are for loss of forward flexion in the hip:
[Rating not included. See ED. NOTE]

(6) The following ratings are for loss of backward extension in the hip
joint: [Rating not included. See ED. NOTE]

(7) The following ratings are for loss of abduction in the hip joint:
[Rating not included. See ED. NOTE]

(8) The following ratings are for loss of adduction in the hip joint:
[Rating not included. See ED. NOTE]

(9) The following ratings are for loss of internal rotation in the hip
joint: [Rating not included. See ED. NOTE]

(10) The following ratings are for loss of external rotation in the hip
joint: [Rating not included. See ED. NOTE]

(11) Ankylosis in the hip joint is rated under OAR 436-035-0340.
[ED. NOTE: Ratings referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726

Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0530, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0330; WCD 2-1991,
f. 3-26-91, cert. ef. 4-1-91; WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 2-2003, f. 1-15-
03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0230
Other Losses in the Leg or Foot

(1) Loss or alteration (e.g. hypersensitivity) of sensation in the leg is
not considered disabling except for the plantar surface of the foot and toes,
including the great toe, where it is rated as follows:

(a) partial loss or alteration of sensation. [Ratings not included. See
ED. NOTE.]

(b) Loss or alteration of sensation in the toes in addition to loss or
alteration of sensation in the foot is rated for the foot only. No additional
value is allowed for loss or alteration of sensation in the toes.

(2) The following ratings are for length discrepancies of the injured
leg. However, loss of length due to flexion/extension deformities are
excluded. The rating is the same whether the length change is a result of an
injury to the foot or to the upper leg: [Ratings not included. See ED.
NOTE.]

(3) Valid instability in the ankle or knee substantiated by clinical find-
ings is valued based on the ligament demonstrating the laxity, as described
in the following table:

(a) For ankle joint instability to be rated as severe there must be a
complete disruption of two or more ligaments.

(b) For knee joint instability the severity of joint opening is mild at a
grade 1 or 1+ (1-5mm), moderate at a grade 2 or 2+ (6-10mm), and severe
at a grade 3 or 3+ (>10mm).

(c) Ankle joint instability with additional anterior and/or posterior
instability receives an additional 10%.

(d) When there is a prosthetic knee replacement, instability of the
knee is not rated unless the severity of the instability is equivalent to Grade
2 or greater.

(e) Rotary instability in the knee is included in the impairment
value(s) of this section.

(f) Multiple instability values in a single joint are combined.

(4) When injury in the ankle or knee/leg results in angulation or
malalignment, impairment values are determined according to the follow-
ing:

(a) Varus deformity greater than 15° of the knee/leg is rated at 10% of
the leg and of the ankle is rated at 10% of the foot.

(b) Valgus deformity greater than 20° of the knee/leg is rated at 10%
of the leg and of the ankle is rated at 10% of the foot.

(c) Tibial shaft fracture resulting in angulation or malalignment (rota-
tional deformity) affects the function of the entire leg and is rated as fol-
lows: [Ratings not included. See ED. NOTE.]
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(d) Injury resulting in a rocker bottom deformity of the foot is valued
at 14%.

(5) The following values are for surgery of the toes, foot, or leg:

(a) In the great toe: [Ratings not included. See ED. NOTE.]

(b) In the second through fifth toes: [Ratings not included. See ED.
NOTE.]

(c) Foot Surgery = Foot/Ankle Impairment. [Ratings not included.
See ED. NOTE.]

(d) Leg Surgery = Leg Impairment. [Ratings not included. See ED.
NOTE.]

(e) When rating a prosthetic knee replacement, a separate value for
meniscectomy(s) and/or patellectomy for the same knee is not granted.

(f) In a meniscectomy where only the meniscal “rim” remains, the
value is the same as a total meniscectomy.

(6) Dermatological conditions including burns which are limited to
the leg or foot are rated according to the body part affected. The percent-
ages indicated in the classes below are applied to the affected body part(s),
e.g. a Class 1 dermatological condition of the foot is 3% of the foot, or a
Class 1 dermatological condition of the leg is 3% of the leg. Contact der-
matitis is determined under this section unless it is caused by an allergic
systemic reaction which is also determined under OAR 436-035-0450.
Contact dermatitis for an body part is rated under OAR 436-035-0440.
Impairment is determined based on the following criteria:

(a) Class 1: 3% for the leg or foot if there are signs and symptoms of
a skin disorder and treatment results in no more than minimal limitations in
the performance of the activities of daily living, although exposure to phys-
ical or chemical agents may temporarily increase limitations.

(b) Class 2: 15% for the leg or foot if there are signs and symptoms
of a skin disorder and treatments and prescribed examinations are required
intermittently, and the worker has some limitations in the performance of
activities of daily living.

(c) Class 3: 38% for the leg or foot if there are signs and symptoms of
a skin disorder and regularly prescribed examinations and continuous treat-
ments are required, and the worker has many limitations in the performance
of activities of daily living.

(d) Class 4: 68% for the leg or foot if there are signs and symptoms
of a skin disorder and continuous prescribed treatments are required. The
treatment may include periodically having the worker stay home or admit-
ting the worker to a care facility, and the worker has many limitations in the
performance of activities of daily living.

(e) Class 5: 90% for the leg or foot if there are signs and symptoms of
a skin disorder and continuous prescribed treatment is required. The treat-
ment necessitates having the worker stay home or permanently admitting
the worker to a care facility, and the worker has severe limitations in the
performance of activities of daily living.

(f) Full thickness skin loss of the heel is valued at 10% of the foot,
even when the area is successfully covered with an appropriate skin graft.

(7) The following ratings are for vascular dysfunction of the leg. The
impairment values are determined according to the following classifica-
tions:

(a) Class 1: 3% for the leg. Workers belong in Class 1 when any of the
following exist:

(A) Loss of pulses in the foot.

(B) Minimal loss of subcutaneous tissue.

(C) Calcification of the arteries (as revealed by x-ray).

(D) Transient edema.

(b) Class 2: 15% for the leg. Workers belong in Class 2 when they suf-
fer from any of the following:

(A) Limping due to intermittent claudication that occurs when walk-
ing at least 100 yards.

(B) Vascular damage, as evidenced by a healed painless stump of a
single amputated toe, with evidence of chronic vascular dysfunction or a
healed ulcer.

(C) Persistent moderate edema which is only partially controlled by
support hose.

(c) Class 3: 35% for the leg. Workers belong in Class 3 when they suf-
fer from any of the following:

(A) Limping due to intermittent claudication when walking as little as
25 yards and no more than 100 yards.

(B) Vascular damage, as evidenced by healed amputation stumps of
two or more toes on one foot, with evidence of chronic vascular dysfunc-
tion or persistent superficial ulcers on one leg.

(C) Obvious severe edema which is only partially controlled by sup-
port hose.
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(d) Class 4: 63% for the leg. Workers belong in Class 4 when they suf-
fer from any of the following:

(A) Limping due to intermittent claudication after walking less than
25 yards.

(B) Intermittent Pain in the legs due to intermittent claudication when
at rest.

(C) Vascular damage, as evidenced by amputation at or above the
ankle on one leg, or amputation of two or more toes on both feet, with evi-
dence of chronic vascular dysfunction or widespread or deep ulcers on one
leg.

(D) Obvious severe edema which cannot be controlled with support
hose.

(e) Class 5: 88% for the leg. Workers belong in Class 5 when they suf-
fer from either of the following:

(A) Constant severe pain due to claudication at rest.

(B) Vascular damage, as evidenced by amputations at or above the
ankles of both legs, or amputation of all toes on both feet, with evidence of
persistent vascular dysfunction or of persistent, widespread, or deep ulcer-
ations on both legs.

(f) If partial amputation of the lower extremity occurs as a result of
vascular dysfunction, the impairment values are rated separately. The
amputation value is then combined with the impairment value for the vas-
cular dysfunction.

(8) Injuries to unilateral spinal nerve roots with resultant loss of
strength in the leg or foot is determined according to the specific nerve root
supplying (innervating) the weakened muscle(s), as described in the fol-
lowing table and modified under OAR 436-035-0011(7).

(a) Spinal nerve root = Leg impairment. [Ratings not included. See
ED. NOTE.]

(b) Loss of strength in bilateral extremities results in each extremity
being rated separately.

(9) When a spinal nerve root or lumbosacral plexus are not injured,
valid loss of strength in the leg or foot, substantiated by clinical findings, is
valued based on the peripheral nerve supplying (innervating) the muscle(s)
demonstrating the decreased strength, as described in the following table
and as modified under OAR 436-035-0011(7). [Examples not included. See
ED. NOTE.]

(a) Loss of strength due to an injury in a single toe receives a value of
zero.

(b) Decreased strength due to an amputation receives no rating for
weakness in addition to that given for the amputation.

(c) Decreased strength due to a loss in range of motion receives no
rating for weakness in addition to that given for the loss of range of motion.

(10) For motor loss to any part of a leg which is due to brain or spinal
cord damage, impairment is valued as follows:

(a) Severity of Motor Loss = Leg Impairment. [Ratings not included.
See ED. NOTE.]

(b) When a value is granted under subsection (a) of this section, addi-
tional impairment values in the same extremity are not allowed for weak-
ness, reduced range of motion or limited ability to walk/stand for two hours
or less.

(c) For bilateral extremity loss, each extremity is rated separately.

(11) If there is a diagnosis of Grade IV chondromalacia, extensive
arthritis or extensive degenerative joint disease and one or more of the fol-
lowing are present: secondary strength loss; chronic effusion; varus or val-
gus deformity less than that specified in section (4) of this rule, then one or
more of the following rating values apply:

(a) 5% of the foot for the ankle joint; and/or

(b) 5% of the leg for the knee joint.

(12) For a diagnosis of degenerative joint disease, chondromalacia, or
arthritis which does not meet the criteria noted in section (11) of this rule,
the impairment is determined under the chronic condition rule (OAR 436-
035-0019) if the criteria in that rule is met.

(13) Other impairment values, e.g., weakness, chronic condition,
reduced range of motion, etc., are combined with the value granted in sec-
tion (11) of this rule.

(14) When there is an injury to the knee/leg and objective medical
evidence establishes the worker cannot walk and/or stand for a cumulative
total of more than two hours in an 8-hour period, the award is 15% of the
knee/leg, except for:

(a) A worker who is entitled to receive an impairment value under sec-
tion (11) of this rule (degenerative joint disease, arthritis or chondromala-
cia) is awarded 10% of the knee/leg, in lieu of the 15%.
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(b) A worker who is entitled to receive a dermatological or vascular
impairment value, Class II or higher, under section (6) or (7) of this rule is
not allowed an additional value under this section.

(c) When a worker qualifies to receive a value under section (15) of
this rule and a value pursuant to this section, only one of the values is grant-
ed for limited standing or walking; the higher monetary value.

(15) Where the objective medical evidence indicates a severe injury
to the foot/ankle has occurred (e.g. severe soft tissue crush injuries, tri-
malleolar fracture, calcaneal fractures, or post-traumatic avascular necro-
sis), the following applies:

(a) When objective medical evidence establishes the worker cannot
walk and/or stand for a cumulative total of more than two hours in an 8-
hour period, the award is 15% of the foot/ankle, except for (b) of this sec-
tion.

(b) A worker who has a dermatological or vascular impairment value,
Class II or higher, under section (6) or (7) of this rule, is not allowed an
additional value under this section.

(c) When a worker qualifies to receive a value under section (14) of
this rule, as well as a value under this section, only the one resulting in the

higher monetary value is granted.
[ED. NOTE: Ratings & Values referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & ORS 656.726
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80.; WCD 5-1981(Admin), f. 12-30-81, ef.
1-1-82; Renumbered from 436-065-0532, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0340; WCD 2-1991,
f.3-26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 10-1992(Temp),
f. & cert. ef. 6-1-92; WCD 15-1992, f. 11-20-92, cert. ef. 11-27-92; WCD 3-1996, f. 1-29-96,
cert. ef. 2-17-96; WCD 1-1997, f. 1-9-97, cert. ef. 2-15-97; WCD 6-1998, f. 5-13-98, cert. ef.
7-1-98; WCD 2-2003, f. 1-15-03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0235
Conversion of Lower Extremity Values to Whole Person Values

(1) The tables in this rule are used to convert losses in the lower
extremity to a whole person (WP) value for claims with a date of injury on
or after January 1, 2005.

(2) The following table is used to convert losses in the great toe to a
whole person (WP) value. Impairment in any of the other toes receives a
whole person value of 1% for each toe that is injured.

(3) The following table is used to convert a loss in the foot to a whole
person (WP) value.

(4) The following table is used to convert a loss in the leg to a whole

person (WP) value.
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0250
Hearing Loss

(1) The following information is provided by the attending physician
or reviewed and commented on by the attending physician, under OAR
436-035-0007(5) and (6), to value work-related hearing loss:

(a) A written record, history, examination, diagnosis, opinion, inter-
pretation and a statement noting if further material improvement would rea-
sonably be expected from medical treatment or the passage of time by a
medical provider with specialty training or experience in evaluating hear-
ing loss.

(b) The complete audiometric testing.

(2) Compensation may be given only for loss of normal hearing which
results from an on-the-job injury or exposure. Unless the conditions have
combined under OAR 436-035-0014(1), hearing loss which existed before
this injury or exposure will be offset against hearing loss in the claim, if
adequately documented by a baseline audiogram obtained within 180 days
of assignment to a high noise environment.

(a) The offset will be done at the monaural percentage of impairment
level.

(b) Determine the monaural percentage of impairment for the baseline
audiogram under section (4) of this rule.

(c) Subtract the baseline audiogram impairment from the current
audiogram impairment to obtain the impairment value.

(3) Hearing loss is based on audiograms which must report on air con-
duction frequencies at 500, 1,000, 2,000, 3,000, 4,000 and 6,000 Hz.

(a) Audiograms should be based on American National Standards
Institute S3.6 (1989) standards.

(b) Test results will be accepted only if they come from a test con-
ducted at least 14 consecutive hours after the worker has been removed
from significant exposure to noise.

(4) Impairment of hearing is calculated from the number of decibels
by which the worker’s hearing exceeds 150 decibels (hearing impairment
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threshold). Compensation for monaural hearing loss is calculated as fol-
lows:

(a) Add the audiogram findings at 500, 1,000, 2,000, 3,000, 4,000 and
6,000 Hz. Decibel readings in excess of 100 will be entered into the com-
putations as 100 dB.

(b) Hearing loss due to presbycusis is based on the worker’s age at the
time of the audiogram. Consult the Presbycusis Correction Values Table
below. (These values represent the total decibels of hearing loss in the six
standard frequencies which normally results from aging.) Find the figure
for presbycusis hearing loss. Take this presbycusis figure and subtract the
hearing impairment threshold of 150 decibels. Subtract any positive value
from the sum of the audiogram entries. This value represents the total deci-
bels of hearing loss in the six standard frequencies which normally results
from aging that exceed the hearing impairment threshold. (If there is no
positive value there is no hearing impairment attributable to presbycusis
above the hearing impairment threshold.)

(c) Consult the Monaural Hearing Loss Table below, using the figure
found in subsection (b) of this section. This table will give you the percent
of monaural hearing loss to be compensated.

(d) No value is allowed for db totals of 150 or less. The value for db
totals of 550 or more is 100%.

(5) Binaural hearing loss is calculated as follows:

(a) Find the percent of monaural hearing loss for each ear by using the
method listed in (4)(a)—(c) above.

(b) Multiply the percent of loss in the better ear by seven.

(c) Add to that result the percent of loss in the other ear.

(d) Divide this sum by eight. This is the percent of binaural hearing
loss to be compensated.

(e) This method is expressed by the formula: [Formula not included.
See ED. NOTE.]

(6) Use the method (monaural or binaural) which results in the greater
impairment.

(7) Tinnitus and other auditory losses may be determined as losses
under OAR 436-035-0390.

[ED. NOTE: Tables and Formulas referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats.Implemented: ORS 656.005, 656.214, 656.268 & ORS 656.726

Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0536, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0360; WCD 2-1991,
f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 1-1997, f. &
cert. ef. 2-15-97; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 2-2003, f. 1-15-03 cert. ef.
2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0255
Conversion of Hearing Loss Values to Whole Person Values

(1) The following table is used to convert a loss of hearing in one ear
to a whole person (WP) value for claims with a date of injury on or after
January 1, 2005. [Table not included. See ED. NOTE.]

(2) The following table is used to convert a loss of hearing in two ears
to a whole person (WP) value for claims with a date of injury on or after
January 1, 2005. [Table not included. See ED. NOTE.]

[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 656.726

Stats.Implemented: ORS 656

Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0260
Visual Loss

(1) Visual loss due to a work-related illness or injury is rated for cen-
tral visual acuity, integrity of the peripheral visual fields, and ocular motil-
ity. For ocular disturbances which cause visual impairment that is not
reflected in visual acuity, visual fields or ocular motility refer to section (5)
of this rule. For lacrimal system disturbances refer to OAR 436-035-0440.

(2) Ratings for loss in central visual acuity are calculated for each eye
as follows:

(a) Reports for central visual acuity must be for distance and near acu-
ity. Both acuities are measured with best correction, utilizing the lenses rec-
ommended by the worker’s physician.

(b) The ratings for loss of distance acuity are as follows, reported in
standard increments of Snellen notation for English and Metric 6: [Ratings
not included. See ED. NOTE.]

(c) The ratings for loss of near acuity are as follows: reported in stan-
dard increments of Snellen 14/14 notation, Revised Jaeger Standard, or
American Point-type notation: [Ratings not included. See ED. NOTE.]

(d) Once the ratings for near and distance acuity are found, add them
and divide by two. The value which results is the rating for lost central visu-
al acuity.
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(e) If a lens has been removed and a prosthetic lens implanted, an
additional 25%, is to be combined (not added) with the percent loss for cen-
tral visual acuity to determine total central visual acuity, as shown in table
().

(f) If a lens has been removed and there is no prosthetic lens implant-
ed, an additional 50% is to be combined (not added) with the percent loss
for central visual acuity to determine total central visual acuity, as shown in
table (g).

(g) The table below may be substituted for combining central visual
acuity and the loss of a lens for a total central visual acuity. The table dis-
plays the percent loss of central vision for the range of near and distance
acuity combined with lens removal for a total central visual acuity. The
upper figure is to be used when the lens is present (as found in (d)), the mid-
dle figure is to be used when the lens is absent and a prosthetic lens has
been implanted (as found in (e)), and the lower figure is to be used when
the lens is absent with no implant (as found in (f)). If near acuity is report-
ed in Revised Jaeger Standard or American Point-type, convert these find-
ings to Near Snellen for rating purposes under (2)(c) of this rule when using
this table.

(3) Ratings for loss of visual field are based upon the results of field
measurements of each eye separately using the Goldmann perimeter with a
II1/4e stimulus. The results may be scored in either one of the two follow-
ing methods:

(a) Using the monocular Esterman Grid, count all the printed dots out-
side or falling on the line marking the extent of the visual field. The num-
ber of dots counted is the percentage of visual field loss; or

(b) A perimetric chart may be used which indicates the extent of
retained vision for each of the eight standard 45% meridians out to 90%.
The directions and normal extent of each meridian are as follows: [Ratings
not included. See ED. NOTE.]

(A) Record the extent of retained peripheral visual field along each of
the eight meridians. Add (do not combine) these eight figures. Find the cor-
responding percentage for the total retained degrees by use of the table
below.

(B) For loss of a quarter or half field, first find half the sum of the nor-
mal extent of the two boundary meridians. Then add to this figure the extent
of each meridian included within the retained field. This results in a figure
which may be applied in the chart below.

(C) Visual field loss due to scotoma in areas other than the central
visual field is rated by adding the degrees lost within the scotoma along
affected meridians and subtracting that amount from the retained peripher-
al field. That figure is then applied to the chart below.

(4) Ratings for ocular motility impairment resulting in binocular
diplopia are determined as follows:

(a) Determine the single highest value of loss for diplopia noted on
each of the standard 45% meridians as listed in the following table.

(b) Add the values obtained for each meridian to obtain the total
impairment for loss of ocular motility. A total of 100% or more is rated as
100% of the eye. As an example: Diplopia on looking horizontally off cen-
ter from 30 degrees in a left direction is valued at 10%. Diplopia in the
same eye when looking horizontally off center from 21 to 30 degrees in a
right direction is valued at 20%. The impairments for diplopia in both
ranges are added, so the impairment rating would be 10% plus 20% result-
ing in a total loss of ocular motility of 30%.

(5) To the extent that stereopsis (depth perception), glare disturbances
or monocular diplopia causes visual impairment are not reflected in visual
acuity, visual field or ocular motility, the losses for visual acuity, visual
fields or ocular motility will be combined with an additional 5% when in
the opinion of the physician the impairment is moderate, 10% if the impair-
ment is severe.

(6) The total rating for monocular loss is found by combining (not
adding) the ratings for loss of central vision, loss of visual field, and loss of
ocular motility and loss for other conditions specified in section (5) of this
rule.

(7) The total rating for binocular loss is figured as follows:

(a) Find the percent of monocular loss for each eye.

(b) Multiply the percent of loss in the better eye by three.

(c) Add to that result the percent of loss in the other eye.

(d) Divide this sum by four. The result is the total percentage of binoc-
ular loss.

(e) This method is expressed by the formula: [Formula not included.
See ED. NOTE.]

(8) Use the method (monocular or binocular) which results in the

greater impairment rating .
[ED. NOTE: Formula and Ratings referenced are available from the agency.]
Stat. Auth.: ORS 656.726
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Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726

Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0575, 5-1-85; WCD 13-1987, f. 12-18-87, ef. 1-1-88;
WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
Renumbered from 436-030-0370; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 6-1992, f.
2-14-92, cert. ef. 3-13-92; WCD 1-1997, f. 1-9-97, cert. ef. 2-15-97; WCD 6-1998, f. 5-13-
98, cert. ef. 7-1-98; WCD 6-1999, f. & cert. ef. 4-26-99; WCD 2-2003, f. 1-15-03 cert. ef. 2-
1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0265
Conversion of Vision Loss Values to Whole Person Values

(1) The following table is used to convert vision loss in one eye to a
whole person (WP) value for claims with a date of injury on or after
January 1, 2005: [Table not included. See ED. NOTE.]

(2) The following table is used to convert vision loss in both eyes to
a whole person (WP) value for claims with a date of injury on or after

January 1, 2005: [Table not included. See ED. NOTE.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656
Hist.: WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0330
Shoulder Joint

(1) The following ratings are for loss of forward elevation (flexion) in
the shoulder joint: [Ratings not included. See ED. NOTE.]

(2) The following ratings are for forward elevation (flexion) ankylo-
sis in the shoulder joint: [Ratings not included. See ED. NOTE.]

(3) The following ratings are for loss of backward elevation (exten-
sion) in the shoulder joint: [Ratings not included. See ED. NOTE.]

(4) The following ratings are for backward elevation (extension)
ankylosis in the shoulder joint: [Ratings not included. See ED. NOTE.]

(5) The following ratings are for loss of abduction in the shoulder
joint: [Ratings not included. See ED. NOTE.]

(6) The following ratings are for abduction ankylosis in the shoulder
joint: [Ratings not included. See ED. NOTE.]

(7) The following ratings are for loss of adduction in the shoulder
joint: [Ratings not included. See ED. NOTE.]

(8) The following ratings are for adduction ankylosis in the shoulder
joint: [Ratings not included. See ED. NOTE.]

(9) The following ratings are for loss of internal rotation in the shoul-
der joint: [Ratings not included. See ED. NOTE.]

(10) The following ratings are for internal rotation ankylosis in the
shoulder joint: [Ratings not included. See ED. NOTE.]

(11) The following ratings are for loss of external rotation in the
shoulder joint: [Ratings not included. See ED. NOTE.]

(12) The following ratings are for external rotation ankylosis in the
shoulder joint: [Ratings not included. See ED. NOTE.]

(13) Shoulder surgery is rated as follows: [Ratings not included. See
ED. NOTE.]

(14) Chronic dislocations of the shoulder joint or diastasis of a sternal
joint, are valued at 15% impairment when a preponderance of medical
opinion places permanent new restrictions on the worker which necessitate
a reduction in the strength lifting category under OAR 436-035-0012.

(15) When two or more ranges of motion are restricted, add the
impairment values for decreased range of motion.

(16) When two or more ankylosis positions are documented, select
the one direction representing the largest impairment. That will be the
impairment value for the shoulder represented by ankylosis.

(17) When a spinal nerve root or brachial plexus are not injured, valid
loss of strength in the shoulder or back, substantiated by clinical findings,
are valued based on the peripheral nerve supplying (innervating) the mus-
cle(s) demonstrating the decreased strength, as described in the following
table and as modified under OAR 436-035-0011(7): [Example not includ-
ed. See ED. NOTE.]

(18) Multiple or bilateral decreased strength impairment findings are

determined by combining the values in section (17) of this rule.
[ED. NOTE: Examples & Ratings referenced are available from the agency.|
Stat. Auth.: ORS 656.726
Stats. Implemented.: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 5-1981(Admin), f. 12-30-81, ef. 1-1-82; Renumbered from 436-065-0610, 5-1-
85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 5-1988, f. 8-22-88, cert. ef. 8-19-88; WCD
5-1988(Temp), f. 9-2-88, cert. ef. 8-19-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
Renumbered from 436-030-0480; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91 WCD 6-1992, f.
2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 1-1997, f. 1-9-
97, cert. ef. 2-15-97; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 10-1998(Temp), f. &
cert. ef. 10-28-98 thru 4-25-99; WCD 6-1999, f. & cert. ef. 4-26-99; WCD 2-2003, f. 1-15-
03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05
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436-035-0340
Hip

(1) When a preponderance of objective medical evidence supports
findings that reduced ranges of motion of the hip do not involve the pelvis
and/or acetabulum, the impairment determination shall be valued according
to OAR 436-035-0220. If the reduced ranges of motion are a residual of
pelvic and/or acetabular involvement, the impairment is determined pur-
suant to this rule.

(2) The following ratings are for loss of forward flexion in the hip
joint: [Ratings not included. See ED. NOTE.]

(3) The following ratings are for forward flexion ankylosis in the hip
joint: [Ratings not included. See ED. NOTE.]

(4) The following ratings are for loss of backward extension in the hip
joint: [Ratings not included. See ED. NOTE.]

(5) The following ratings are for backward extension ankylosis of the
hip joint: [Ratings not included. See ED. NOTE.]

(6) The following ratings are for loss of abduction in the hip joint:
[Ratings not included. See ED. NOTE.]

(7) The following ratings are for abduction ankylosis in the hip joint:
[Ratings not included. See ED. NOTE.]

(8) The following ratings are for loss of adduction in the hip joint:
[Ratings not included. See ED. NOTE.]

(9) The following ratings are for adduction ankylosis in the hip joint:
[Ratings not included. See ED. NOTE.]

(10) The following ratings are for loss of internal rotation of the hip
joint: [Ratings not included. See ED. NOTE.]

(11) The following ratings are for internal rotation ankylosis of the hip
joint: [Ratings not included. See ED. NOTE.]

(12) The following ratings are for loss of external rotation of the hip
joint: [Ratings not included. See ED. NOTE.]

(13) The following ratings are for external rotation ankylosis of the
hip joint: [Ratings not included. See ED. NOTE.]

(14) When two or more ankylosis positions are documented, select
the one direction representing the largest impairment. That will be the
impairment value for the hip represented by ankylosis.

(15) A value of 13% shall be determined for a total hip replacement
(both femoral and acetabular components involved). If a total hip replace-
ment surgery occurs following an earlier femoral head replacement surgery
pursuant to 436-035-0230(5), both impairment values shall be rated.

(16) A value of 5% shall be awarded for a repeat total hip replacement
surgery.

(17) Total value for loss of range of motion is obtained by adding (not
combining) the values for each range of motion.

(18) The final value for the hip is obtained by combining (not adding)
the values in sections (15), (16) and (17) of this rule.

(19) Healed displaced fractures in the hip may cause leg length dis-
crepancies. Impairment shall be determined pursuant to OAR 436-035-

0230.
[ED. NOTE: Ratings referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726
Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89;
Renumbered from 436-030-0481; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 3-1996, f.
1-29-96, cert. ef. 2-17-96; WCD 1-1997, f. 1-9-97, cert. ef. 2-15-97; WCD 2-2003, f. 1-15-
03 cert. ef. 2-1-03; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0350
General Spinal Findings

(1) The following ratings are for fractured vertebrae: [Tables not
included. See ED. NOTE.]

(a) For a compression fracture of a single vertebral body: [Tables not
included. See ED. NOTE.]

(b) A fracture of one or more of the posterior elements of a vertebra
(spinous process, pedicles, laminae, articular processes, or transverse
processes) is valued per vertebra as follows: [Tables not included. See ED.
NOTE.]

(2) For the purposes of this section, the cervical, thoracic, and lum-
bosacral regions are considered separate body parts. Values determined
within one body part are first added, then the total impairment value is
obtained by combining the different body part values. The following values
are for surgical procedures performed on the spine.

(3) For injuries that result in loss of strength in the back, refer to OAR
436-035-0330(17) and (18).

[ED. NOTE: Tables referenced are available from the agency.]

Stat. Auth.: ORS 656.726

Stats. Implemented: ORS 656.005, 656.214, 656.268 & 656.726

Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), . 12-30-81, ef. I-

1-82; Renumbered from 436-065-0610, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;

WCD 5-1988, f. 8-22-88, cert. ef. 8-19-88; WCD 5-1988(Temp), f. 9-2-88, cert. ef. 8-19-88;
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WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0490; WCD 18-
1990(Temp), f. 9-14-90, cert. ef. 10-1-90; WCD 2-1991, f. 3-26-91 & cert. ef. 4-1-91; WCD
6-1992, f. 2-14-92, cert. ef. 3-13-92; WCD 3-1996, f. 1-29-96, cert. ef. 2-17-96; WCD 1-
1997, f. 1-9-97, cert. ef. 2-15-97; WCD 6-1998, f. 5-13-98, cert. ef. 7-1-98; WCD 9-2004, f.
10-26-04, cert. ef. 1-1-05

436-035-0375
Abdomen

For injuries that result in permanent damage to the abdominal wall,
5% impairment is given if the physician places permanent restriction(s) on
the worker which necessitates a reduction in the strength/lifting category of

the job that the worker was performing at the time of injury.
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & ORS 656.726
Hist.: WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88; WCD 5-1988, f. 8-22-88, cert. ef. 8-19-88;
WCD 5-1988, f. 9-2-88, cert. ef. 8-19-88; WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; WCD
2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0380
Cardiovascular System

(1) Impairments of the cardiovascular system are determined based
on objective findings that result in the following conditions: valvular heart
disease, coronary heart disease, hypertensive cardiovascular disease, car-
diomyopathies, pericardial disease, or cardiac arrhythmias. Each of these
conditions will be described and quantified. In most circumstances, the
physician should observe the patient during exercise testing.

(2) VALVULAR HEART DISEASE: Impairment resulting from work
related valvular heart disease is rated according to the following classes:
[Ratings not included. See ED. NOTE.]

(3) CORONARY HEART DISEASE: Impairment resulting from
work related coronary heart disease is rated according to the following
classes: [Ratings not included. See ED. NOTE.]

(4) HYPERTENSIVE CARDIOVASCULAR DISEASE: Impairment
resulting from work related hypertensive cardiovascular disease is rated
according to the following classes: [Ratings not included. See ED. NOTE. ]

(5) CARDIOMYOPATHY: Impairment resulting from work related
cardiomyopathies is rated according to the following classes: [Ratings not
included. See ED. NOTE.]

(6) PERICARDIAL DISEASE: Impairment resulting from work
related pericardial disease is rated according to the following classes:
[Ratings not included. See ED. NOTE.]

(7) ARRYTHMIAS: Impairment resulting from work related cardiac
arrhythmias* is rated according to the following classes: [Ratings not
included. See ED. NOTE.]

(8) For heart transplants an impairment value of 50% is given. This

value is combined with any other findings of impairment of the heart.
[ED. NOTE: Ratings referenced are available from the agency.]
Stat. Auth.: ORS 656.726
Stats. Implemented: ORS 656.005, 656.214, 656.268 & ORS 656.726
Hist.: WCD 4-1980(Admin), f. 3-20-80, ef. 4-1-80; WCD 5-1981(Admin), f. 12-30-81, ef. 1-
1-82; Renumbered from 436-065-0640, 5-1-85; WCD 2-1988, f. 6-3-88, cert. ef. 7-1-88;
WCD 5-1988, f. 8-22-88, cert. cf. 8-19-88; WCD 5-1988(Temp), f. 9-2-88, cert. ef. 8-19-88;
WCD 7-1988, f. 12-21-88, cert. ef. 1-1-89; Renumbered from 436-030-0520; WCD 18-
1990(Temp), f. 9-14-90, cert. ef. 10-1-90; WCD 2-1991, f. 3-26-91, cert. ef. 4-1-91; WCD 9-
2004, f. 10-26-04, cert. ef. 1-1-05

436-035-0385
Respiratory System

(1) For the purpose of this rule, the following definitions apply:

(a) FVC is Forced Vital Capacity.

(b) FEV1 is Forced Expiratory Volume in the first second.

(c) Dco refers to diffusing capacity of carbon monoxide.

(d) VO2 Max is Measured Exercise Capacity.

(2) Lung impairment is determined according to the following class-
es: [Ratings not included. See ED. NOTE.]

(3) LUNG CANCER — All persons with lung cancers as a result of
a compensable industrial injury or occupational disease are to be consid-
ered Class 4 impaired at the time of diagnosis. At a re-evaluation, one year
after the diagnosis is established, if the person is found to be free of all evi-
dence of tumor, then he or she should be rated according to the physiolog-
ic parameters in OAR 436-035-0385(2). If there is evidence of tumor, the
person is determined to have Class 4 impairment.

(4) ASTHMA — Reversible obstructive airway disease due to a com-
pensable occupational disease or illness is rated according to the classes of
respiratory impairment described in section (2) of this rule. The impairment
is based on the best of three successive tests performed at least one week
apart at a time when the patient is receiving optimal medical therapy. In
addition, a worker may also have impairment determined under OAR 436-
035-0450.

Oregon Bulletin

72

(5) ALLERGIC RESPIRATORY RESPONSES — For workers who
have developed an allergic respiratory response to physical, chemical, or
biological agents refer to OAR 436-035-0450. Methacholine inhalation
testing is permitted at the discretion of the physician. Where methacholine
inhalation testing leaves the worker at risk, level of impairment may be
based on review of the medical record.

(6) Impairment from air passage defects is determined according to
the following classes: [Ratings not included. See ED. NOTE.]

(7) Residual impairment from a lobectomy is valued based on the
physiological parameters found under section (2) of this rule.

(8) For injuries which result in impaired ability to speak, the follow-
ing table will rate the worker’s ability to speak in relation to: Audibility
(ability to speak loudly enough to be heard); Intelligibility (ability to artic-
ulate well enough to be understood); and Functional Efficiency (ability to
produce a serviceably fast rate of speech and to sustain it over a useful peri-
od of time).

(a) Class 1, 4% impairment: Can produce speech 