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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
Oregon Bulletin. The Oregon Administrative Rules Compilation is
an annual publication containing the complete text of the Oregon Ad-
ministrative Rules at the time of publication. The Oregon Bulletin is
a monthly publication which updates rule text found in the annual
compilation and provides notice of intended rule action, Executive
Orders of the Governor and Opinions of the Attorney General.

Background on Oregon Administrative Rules

The Oregon Attorney General’s Administrative Law Manual
defines “rule” to include “directives, standards, regulations or state-
ments of general applicability that implement, interpret or prescribe
law or policy or describe the agency’s procedure or practice require-
ments.” ORS 183.310(8) Agencies may adopt, amend, repeal or
renumber rules, permanently or temporarily (180 days), using the
procedures outlined in the Oregon Attorney General’s Administra-
tive Law Manual. The Administrative Rules Unit, Archives Division,
Secretary of State assists agencies with the notification, filing and
publication requirements of the administrative rules process. Every
Administrative Rule uses the same numbering sequence of a 3 digit
agency chapter number followed by a 3 digit division number and
ending with a 4 digit rule number. (000-000-0000)

How to Cite

Citation of the Oregon Administrative Rules is made by chapter
and rule number. Example: Oregon Administrative Rules, chapter
164, rule 164-001-0005 (short form: OAR 164-001-0005).

Understanding an Administrative Rule’s “History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessi-
tate ongoing rulemaking. To track the changes to individual rules,
and organize the rule filing forms for permanent retention, the
Administrative Rules Unit has developed a “history” for each rule
which is located at the end of rule text. An Administrative Rule “his-
tory” outlines the statutory authority, statutes being implemented and
dates of each authorized modification to the rule text. Changes are
listed in chronological order and identify the agency, filing number,
year, filing date and effective date in an abbreviated format. For
example: “OSA 4-1993, f. & cert. ef. 11-10-93; Renumbered from
164-001-0005 documents a rule change made by the Oregon State
Archives (OSA). The history notes that this was the 4th filing from
the Archives in 1993, it was filed on November 10, 1993 and the rule
changes became effective on the same date. The rule was renumbered
by this rule change and was formerly known as rule 164-001-0005.
The most recent change to each rule is listed at the end of the
“history.”

Locating the Most Recent Version of an
Administrative Rule

The annual, bound Oregon Administrative Rules Compilation con-
tains the full text of all permanent rules filed through November 15
of the previous year. Subsequent changes to individual rules are list-
ed in the OAR Revision Cumulative Index which is published
monthly in the Oregon Bulletin. Changes to individual Administra-
tive rules are listed in the OAR Revision Cumulative Index by OAR
number and include the effective date, the specific rulemaking action
and the issue of the Oregon Bulletin which contains the full text of
the amended rule. The Oregon Bulletin publishes the full text of per-
manent and temporary administrative rules submitted for publication.
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Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available in electronic and printed formats. Electronic
versions are available through the Oregon State Archives Website at
http://arcweb.sos.state.or.us Printed copies of these publications are
deposited in Oregon’s Public Documents Depository Libraries list-
ed in OAR 543-070-0000 and may be ordered by contacting:
Administrative Rules Unit, Oregon State Archives, 800 Summer
Street NE, Salem, OR 97310, (503) 373-0701 - ext. 240,
Julie. A.Yamaka@state.or.us

2003-2004 Oregon Bulletin Publication Schedule

The Administrative Rule Unit accepts rulemaking notices and fil-
ings Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon
State Archives, 800 Summer Street NE, Salem, Oregon 97310. To
expedite the rulemaking process agencies are encouraged to set the
time and place for a hearing in the Notice of Proposed Rulemaking,
and submit their filings early in the month to meet the following pub-
lication deadlines.

Submission Deadline — Publishing Date

December 15, 2003
January 15, 2004
February 13, 2004
March 15, 2004
April 15, 2004
May 14, 2004

June 15, 2004

July 15, 2004
August 13, 2004
September 15, 2004
October 15, 2004
November 15, 2004

January 1, 2004
February 1, 2004
March 1, 2004
April 1, 2004
May 1, 2004

June 1, 2004

July 1, 2004
August 1, 2004
September 1, 2004
October 1, 2004
November 1, 2004
December 1, 2004

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-1997, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-1997. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms ARC 910-1997 and ARC 915-1997
are available from the Administrative Rules Unit, Archives Division,
Secretary of State, 800 Summer Street NE, Salem, Oregon 97310.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the complete text of permanent and temporary rules may
be obtained from the adopting agency or from the Secretary of State,
Archives Division, 800 Summer Street, Salem, Oregon, 97310; (503)
373-0701.

© January 1, 2004 Oregon Secretary of State. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.
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OREGON DEPARTMENT OF AGRICULTURE
EMERGENCY QUARANTINE ORDER:
COLUMBIA COUNTY NURSERY STOCK,
POTTING MEDIA AND COMPOST

The Oregon Department of Agriculture has detected Phytophtho-
ra ramorum (sudden oak death) in nursery stock, potting media con-
taining compost and plants in a landscape in Columbia County.

P. ramorum causes mortality in susceptible oak (Quercus) and
tanoak (Lithocarpus) species, and can cause injury to rhododendron,
camellia, viburnum, and many other species important to natural and
horticultural landscapes in Oregon and the state’s nursery industry.

Shipment and sale of infected nursery stock, potting media and
compost may be ongoing which makes it impossible to follow the
quarantine process provided in ORS 561.510 to 561.530 without seri-
ous danger to the health of Oregon’s nursery industry and forest envi-
ronment.

Therefore, in accordance with ORS 561.560, the Director of the
Oregon Department of Agriculture issues the following EMER-
GENCY QUARANTINE ORDER:

ORDER

(1) Area under quarantine. Columbia County, Oregon.

(2) Commodities covered. All plants, plant parts, and processed
products of the following plant genera: Acer; Aesculus, Arbutus, Arc-
tostaphylos, Camellia, Hamamelis, Heteromeles, Lithocarpus,
Lonicera, Pieris, Pseudotsuga, Quercus, Rhamnus, Rhododendron,
Rosa, Sequoia, Trientalis, Umbellularia, Vaccinium, and Viburnum
and any other plant species such as Abies grandis, Castanea sativa,
Corylus cornuta, Fagus sylvatica, Kalmia latifolia, Leucothoe
fontanesiana, Pittosporum undulatum, Pyracantha koidzumii,
Rubus spectabilis, Syringa vulgaris, Taxus baccata, and Toxicoden-
dron diversiloba found to be naturally infected with P. ramorum; pot-
ting media and compost containing or associated with any of the
plants listed above; and any other product or article that an official
inspector determines to present a risk of spreading P. ramorum. All
life stages of Phytophthora ramorum.

(3) Prohibitions.

(a) Nursery stock of P. ramorum host plants (see (2)) grown in the
quarantined area shall not be eligible for sale or shipment unless

(1) The nursery or growing area has been inspected and tested for
the presence of P. ramorum as described in section (4);

(i1) Each shipment of covered nursery stock intended for sale and
shipment has been inspected for symptoms of P. ramorum infection
prior to shipment as described in section (5);

(iii) The grounds immediately surrounding the nursery or growing
area and all host plants within 100-meter radius of the nursery or
growing area have been officially surveyed for P. ramorum using the
national survey guidelines developed by the United States Depart-
ment of Agriculture Animal and Plant Health Inspection Service
(www.aphis.usda.gov) and Forest Service (www.fs.fed.us) and have
been found free of the pathogen.

(iv) The nursery stock is accompanied by an official certificate that
verifies the nursery stock came from a nursery that has met the above
requirements (see (4) (a) (b)). The official certificate must include
the following additional declaration: “The (covered commodity) has
met the Phytophthora ramorum quarantine requirements for ship-
ment from Columbia County, Oregon”.

(b) Potting media and compost containing covered plants (2) pro-
duced in the quarantined area shall not be eligible for sale or ship-
ment unless

(1) the commercial facility producing the potting media or compost
is tested by the Department and found free of P. ramorum, and

(ii) it can be shown that bark and green waste for use in potting
media did not come from the generally infested, USDA-quarantined
counties in California or the quarantined area in Curry Co., Oregon.
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(c) Commercialy-produced compost containing any plant material
listed above (see (2)) must not be sold to nurseries unless it is ster-
ilized by a method approved by the Department.

(4) Quarantine Inspection Requirements.

(a) For the quarantine inspection, the official inspector must collect
symptomatic samples from a minimum of 40 host plants. Samples
may be collected from asymptomatic plants only if no symptomatic
plants are present.

(b) Samples must be tested using federally-approved laboratory
methods. If any host plants within the nursery or growing area are
found to be infected with P. ramorum by any federally-approved lab-
oratory method, shipment of covered commodities from that nurs-
ery or growing area is prohibited until such time as an official inspec-
tor can determine that the nursery or growing area is free of P.
ramorum according to procedures outlined in USDA’s Confirmed
Nursery Protocol.

(5) Inspection of Shipments.

(a) If symptomatic plants are found upon inspection, the official
inspector will collect samples from each symptomatic plant.

(b) Samples must be tested using federally approved laboratory
methods and found free of P. ramorum prior to movement of any host
plants (2). If any host plants in the shipment are infected with P.
ramorum, shipment of covered commodities from that nursery or
growing area is prohibited until such time as an official inspector can
determine that the nursery or growing area is free of P. ramorum
according to procedures outlined in USDA’s Confirmed Nursery Pro-
tocol.

(c) The Department may approve monthly inspections for P. ramo-
rum as a substitute for individual shipment inspections at nurseries
that make large numbers of shipments.

(6) Violation of quarantine.

Violation of this quarantine may result in a fine, if convicted, of not
less than $500 nor more than $5,000, as provided by ORS 561.990.
In addition, violators will be subject to civil penalties of up to
$10,000 as provided by Oregon Laws 1999, Chapter 390, Section 2.
Commodities shipped in violation of this quarantine may be treat-
ed, destroyed or returned to their point of origin without expense or
indemnity paid by the state.

Signed this 4th day of June, 2004.

/s/ Katy Coba
Katy Coba, Director
Oregon Department of Agriculture

A CHANCE TO COMMENT ON
PROPOSED CONSENT DECREE FOR REMEDIAL
ACTION COSTS AT THE FORMER VAN OSTEN POST
AND POLE IN BEND, OREGON

COMMENTS DUE: July 31, 2004

PROJECT LOCATION: 21372 East Highway 20, Bend, Oregon.
PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to enter into a Consent Decree regarding a portion of
DEQ’s remedial action costs (cleanup costs) at the former Van Osten
Post and Pole site in Bend, Oregon. The Decree is with Tom and Bar-
bara Hicks, formerly doing business as Northwest Pine Products.
HIGHLIGHTS: The former Van Osten Post and Pole site was the
site of a post and pole treating operation. During wood treating oper-
ations, hazardous substances were released into the ground and air
at the property and adjacent properties. The Hicks’ leased or owned
and operated wood treating operations at the site from approximately
1984 to the early 1990’s. DEQ has conducted removal and remedi-
al actions at the Van Osten property and adjacent properties and has
incurred substantial remedial action costs. This Decree will fully set-
tle DEQ’s claims against Tom and Barbara Hicks.
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HOW TO COMMENT: Written comments concerning the Consent
Decree should be sent to Charlie Landman at DEQ Headquarters, 811
SW 6th Avenue, Portland, Oregon 97204. Comments must be
received by DEQ by 5:00 pm July 31, 2004. Questions may be
directed to Mr. Landman at that address or by calling (503) 229-
6461. The proposed Consent Decree may be reviewed at DEQ’s
Headquarters’ Office and at the DEQ Office in Bend by contacting
Cliff Walkey at (541) 388-6146.

Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the Consent Decrees will be made after con-
sideration of public comments.

PROPOSED APPROVAL OF CLEANUP AT
REDI-STRIP, 9940 N VANCOUVER WAY
PORTLAND, OREGON

COMMENTS DUE: July 30, 2004

PROJECT LOCATION: 9940 N Vancouver Way, Portland, Ore-
gon

PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.320,
and Oregon Administrative Rules, OAR 340-122-100, the Depart-
ment of Environmental Quality (DEQ) invites public comment on
the “No Further Action” (NFA) determination proposed for the onsite
portion of the cleanup of contaminated soil at the former Redi-Strip
site in Portland, Oregon.

HIGHLIGHTS: The subject property has been used for industrial
purposes since the 1950s, with diesel repair shops located on the
western half of the site and paint stripping operations on the eastern
portion since 1979.

Environmental investigations began in 1988 and continue under a
2000 DEQ Order to complete an evaluation of the nature and extent
of soil and groundwater contamination associated with historical
waste management practices at the facility. The investigations show
that soil contaminated with lead, chromium, zinc, and cyanide is
present in the NE corner of the site. Groundwater with the same con-
taminants is present in the northern 2/3 of the property. The inves-
tigation also identified contaminated sediment in a ditch at NE 6th
Drive. Storm water from the Redi-Strip facility and adjacent prop-
erties drains to this ditch and eventually to the Columbia Slough.
Redi-Strip conducted a limited cleanup of ditch sediments but con-
taminated sediments remain. The Multnomah County Drainage Dis-
trict is planning ditch widening in the coming years and cleanup
should be accomplished at that time.

A risk assessment was completed for the onsite soil and ground-
water. The results indicated that there is potential risk to excavation
workers who might contact contaminated groundwater on the north-
ern portion of the property. DEQ proposes to close the site with a
deed restriction requiring health and safety training for any future site
excavation workers. The remaining cyanide and metal-contaminat-
ed soil does not pose an unacceptable risk to human health and the
environment.

DEQ has concluded that risks for human receptors that may be
exposed to groundwater contamination at the site can be properly
managed with a deed restriction, and that further removal or reme-
diation is not warranted. The property owner will maintain liability
for cleanup work in the NE 6th Avenue ditch. The onsite cleanup
action is considered protective of human health and the environment,
and therefore, meets the requirements of the Oregon Environmen-
tal Cleanup Laws.

HOW TO COMMENT: DEQ’s Staff Report, dated April 13, 2004,
and other project file information is available for public review (by
appointment) at DEQ’s Northwest Region Office, 2020 SW Fourth
Avenue, Suite 400, Portland, Oregon, 97201. To schedule a file
review appointment, call Dawn Weinberger at 503-229-6729; toll
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free at 1-800-452-4011; or TTY at 503-229-5471. Please sent writ-
ten comments to Robert Williams, Project Manager, at the address
listed above or via email at Williams.robert.k @deq.state.or.us. DEQ
must receive written comments by 5 pm on July 30, 2004. Upon writ-
ten request by ten or more persons or by a group with a membership
of 10 or more, DEQ will hold a public meeting to receive verbal
comments.

Please notify DEQ of any special physical or other accommoda-
tions you may need due to a disability, language accommodations,
or if you need copies of written materials in an alternative format
(e.g. Braille, large print, etc). To make these arrangements, contact
DEQ’s Office of Communications and Outreach at 503-229-5317.
THE NEXT STEP: DEQ will consider all public comments
received by the July 30, 2004 deadline. In the absence of comments,
DEQ will issue the No Further Action Determination.

PROPOSED APPROVAL OF CLEANUP AT
FORMER STAR AUTO WRECKING/CHANS GARDEN
9711 SE 82ND STREET, CLACKAMAS, OREGON

COMMENTS DUE: July 30, 2004

PROJECT LOCATION: 9711 SE 82nd Street, Clackamas, Oregon
PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.320,
and Oregon Administrative Rules, OAR 340-122-100, the Depart-
ment of Environmental Quality (DEQ) invites public comment on
the “No Further Action” (NFA) determination proposed for the
cleanup of petroleum-contaminated soils at the former Star Auto
Wrecking/Chan’s Garden site in Clackamas, Oregon.
HIGHLIGHTS: In a 1999 pre-sale investigation four test pits were
excavated and sampled to assess contaminated soils at the site. Sur-
face petroleum staining was observed throughout the site. Petrole-
um hydrocarbons were found in analysis of site soil. Following this
investigation the site buildings were demolished and the site was
cleared of vehicles.

In the fall of 2003 a soil cleanup was undertaken and approximately
757 tons of petroleum-contaminated soil was excavated from the site
and trucked to Hillsboro Landfill. The excavation included removal
of a storm water dry well. A risk assessment was completed fol-
lowing soil removal. The results indicated that the remaining petro-
leum soil contamination does not pose an unacceptable risk to human
health and the environment.

DEQ has concluded that there are no unacceptable risks for human

receptors that may be exposed to contamination present in soil on the
site, and that further removal or remediation is not warranted. The
cleanup action is considered protective of human health and the envi-
ronment, and therefore, meets the requirements of the Oregon Envi-
ronmental Cleanup Laws.
HOW TO COMMENT: DEQ’s Staff Report, dated June 9, 2004,
and other project file information is available for public review (by
appointment) at DEQ’s Northwest Region Office, 2020 SW Fourth
Avenue, Suite 400, Portland, Oregon, 97201. To schedule a file
review appointment, call Dawn Weinberger at 503-229-6729; toll
free at 1-800-452-4011; or TTY at 503-229-5471. Please sent writ-
ten comments to Robert Williams, Project Manager, at the address
listed above or via email at Williams.robert.k @deq.state.or.us. DEQ
must receive written comments by 5 pm on July 30, 2004. Upon writ-
ten request by ten or more persons or by a group with a membership
of 10 or more, DEQ will hold a public meeting to receive verbal
comments.

Please notify DEQ of any special physical or other accommoda-
tions you may need due to a disability, language accommodations,
or if you need copies of written materials in an alternative format
(e.g. Braille, large print, etc). To make these arrangements, contact
DEQ’s Office of Communications and Outreach at 503-229-5317.
THE NEXT STEP: DEQ will consider all public comments
received by the July 30, 2004 deadline. In the absence of comments,
DEQ will issue the No Further Action Determination.
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PROPOSED REMEDIAL ACTION FOR
FORMER MODOC LUMBER FACILITY
KLAMATH FALLS, OR

COMMENTS DUE: July 31, 2004

PROJECT LOCATION: 4th and Oak Streets, Klamath Falls, OR
PROPOSAL: The Department of Environmental Quality is pro-
posing to issue a decision regarding cleanup activities at the above
referenced site based on approval of an investigation conducted to
date and a proposed remedy. Public notification is required by ORS
465.320.

HIGHLIGHTS: The subject property was operated as several lum-
ber mills until 1994. All of the structures associated with the mill
operations have been demolished and removed. Based on initial
assessment of soil and groundwater further investigation was con-
ducted at approximately two dozen locations across the site where
hazardous substances were detected in either the soil or shallow
groundwater. Eight of the locations have conducted groundwater
monitoring and six locations conducted limited soil removal actions.
The compounds detected include, various petroleum products used
at the site, including gasoline, diesel, and heavy oils and their haz-
ardous constituents, poly-nuclear aromatic hydrocarbons (PAHs). In
addition, pentachlorophenol (PCP) and dioxin (an impurity in the
manufacturing of PCP) and lead and arsenic have also been detect-
ed at discrete locations. Some of these compounds are suspected car-
cinogens. Removals at three locations (Sawmill, Re-saw and Mill
Storm Drain (MSD) D and E) resulted in acceptable levels in the soil.
Levels of PAHs and TPH exceed acceptable residential uses at MSD
C, the Truck Stop UST Area, and the former City Truck Storage.
Lead and arsenic exceed acceptable levels at the Truck Shop/Steam
Clean Area. PCP exceeds acceptable levels at the former Dip Trench
Area and at the MSD-C Area. Groundwater has been adversely
impacted in these areas.

Based on the findings to date DEQ is proposing a remedy con-
sisting of 1) land use restrictions to prohibit residential uses and
groundwater uses and 2) a soil management plan be in place during
redevelopment of the areas identified above with unacceptable risks
in soil. The areas subject to this remedy are included in Block 88 of
Tax Lot 100 32DB, and Block 111 of Tax Lot 800 32DA. If imple-
mented as proposed it is believed that this alternative will achieve
protective conditions at the site as defined in OAR-340-122-040.

Additional investigation is ongoing at the Log Slip Debarker for

PCP and PAHs and with the nearshore sediments near the debarker
and the Truck Shop.
COMMENT: The staff report recommending the proposed remedial
actions may be reviewed by appointment at DEQ’s Office in Bend,
2146 NE Fourth Street, Suite 104, Bend, OR 97701. To schedule an
appointment, contact Toby Scott at (541) 388-6146, ext. 246.

Written comments should be sent by July 31, 2004 to Mr. Scott at
the address listed above. Questions may also be directed to Mr. Scott
by calling him directly.

NEXT STEP: DEQ will consider all comments received. A final
decision concerning the proposed remedial actions will be made after
consideration of public comments.

PROPOSED REMEDIAL ACTION AT
THE FORMER CHEVRON BULK PLANT
NO. 100-1916 AND PIPELINE TERMINAL

BAKER CITY, OREGON

COMMENTS DUE: July 30, 2004

PROJECT LOCATION: 3370 17th Street, Baker City, OR
PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to approve a remedial action for the groundwater con-
sumption or exposure pathway at the Former Chevron Bulk Plant
#100-1916 and Chevron Pipeline Terminal located at 3370 17th
Street in Baker City, Oregon.
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HIGHLIGHTS: The DEQ Voluntary Cleanup Program has
reviewed the information gathered during the site investigation and
groundwater monitoring activities performed at the site. With the clo-
sure of bulk plant and pipeline terminal operations, the removal of
the storage tanks, and re-routing of the pipeline, future releases are
unlikely. Approximately 7,300 cubic yards of petroleum contami-
nated soil was excavated, treated and re-used on site. Extensive
groundwater data has been collected since 1990. Based on the cur-
rent and reasonable likely future land use within the vicinity of the
site, the potential exposed populations evaluated were on-site work-
ers, trench workers, and oft-site residents. The primary exposure
routes included groundwater ingestion, dermal exposure to ground-
water and inhalation of volatiles from groundwater. The risk assess-
ment concluded that unacceptable risks and hazards for on-site work-
ers and off-site residents are present if groundwater is used for
domestic use (i.e. drinking water). The primary drivers are benzene
and naphthalene. All other exposure routes evaluated were deter-
mined to be acceptable, although subsequent sampling has demon-
strated a need for additional assessment of the inhalation pathway at
one adjacent residence.

An institutional control (i.e. deed restriction) in the form of an
Easement and Equitable Servitude (E&ES) is the proposed remedy
for the site. This alternative relies on natural degradation and spec-
ifies deed restrictions on the site and specific properties in the vicin-
ity of the site. The deed restriction will prohibit property owners from
using existing wells or installing new wells for the purpose of domes-
tic use. Groundwater would be monitored on an annual basis. The
site will remain listed on the Confirmed Release List and Inventory
of Hazardous Substances.

This proposed remedy does not address the potentially complete

inhalation pathway present at one adjacent residence. Additional
monitoring will be necessary prior to determining if remedial meas-
ures are necessary to address inhalation concerns at the residence. If
remedial measures are necessary to address the inhalation pathway,
an additional staff report and Record of Decision will be prepare to
address the specific issues and remedies for this pathway.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. To schedule an appointment to
review the file or to ask questions, please contact Katie Robertson
at (541) 278-4620. Written comments should be sent by July 30,
2004 to Katie Robertson at the address listed above.

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before issuing a record of decision for the site.

PROPOSED NO FURTHER ACTION DETERMINATION
UPRR WYETH SITE
HOOD RIVER COUNTY, OREGON

COMMENTS DUE: August 2, 2004
PROJECT LOCATION: South shore of the Columbia River, about
10 miles west of the town of Hood River.
PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) proposes to issue a No Further Action determination fol-
lowing cleanup of contamination at the Wyeth tie treating site, owned
by Union Pacific Railroad (UPRR). Public notification is required
by ORS 465.320.
HIGHLIGHTS: The Wyeth site covers about 20 acres in the
Columbia River Gorge. UPRR and/or its predecessor, Oregon Rail-
road & Navigational Company used the site for railroad tie-treating
operations from the 1880s to 1920s.

UPRR plans to transfer the land to the State of Oregon, for use by
the Oregon Parks and Recreation Department (OPRD). OPRD plans
to develop the central portion of the property as a park for day use
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and river access. OPRD also plans to transfer the western portion of
the site to Native American tribal interests to provide river access for
fishing.

Contamination extends over an area about 100 feet by 200 feet in
the central portion of the property. The No Further Action recom-
mendation is based on implementation of the following remedial
activities:

1. Excavation and removal of concrete structures and soil con-

taminated with zinc chloride and creosote as a result of historic tie

treating activities.

2. Backfilling excavated areas with clean soil.

3. Placing a cap over remaining contaminated soil as part of devel-

opment of the property as a park.

4. Implementation of a deed restriction that restricts groundwater

use without DEQ approval, disturbance of backfilled and capped

soil areas, and use of portions of the property for residential or agri-
cultural purposes

The No Further Action (NFA) determination would be issued to
facilitate transfer of the property from UPRR to the State of Oregon.
UPRR will implement remedial items 1, 2 and 4 before the NFA
determination is issued. Item 3 will be implemented by OPRD after
the NFA determination is issued and the land ownership is trans-
ferred. Placement and maintenance of the cap are conditions of the
deed restriction, and are therefore conditions of the NFA determi-
nation.

This recommended action was selected following completion of a
risk assessment conducted under Oregon Administrative Rules
(OAR) Chapter 340, Division 122, Sections 010 to 115.

HOW TO COMMENT: Comments and questions, by phone, fax,
mail or email, should be directed to:

Bob Schwarz, Project Manager

Phone: 541-298-7255, ext. 30

Fax: 541-298-7330

Email: Schwarz.bob@deq.state.or.us

To schedule an appointment or to obtain a copy of the staff report,
please contact Mr. Schwarz as well. Written comments should be sent
by Monday, August 2, 2004.

THE NEXT STEP: DEQ will consider all comments received. A
final decision concerning the proposed No Further Action determi-
nation will be made after consideration of public comments.

PROPOSED NO FURTHER ACTION DETERMINATION
MASTERBRAND CABINETS FACILITY, ECSI # 3375
GRANTS PASS, OREGON

COMMENTS DUE: August 2, 2004
PROJECT LOCATION: 550 SE Mill St., Grants Pass, Oregon
PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) proposes to issue a No Further Action determination fol-
lowing cleanup of contamination at the MasterBrand Cabinets facil-
ity in Grants Pass. Public notification is required by ORS 465.320.
HIGHLIGHTS: MasterBrand Cabinets, Inc. operates a cabinet
manufacturing plant on a 10.2-acre piece of property in Grants Pass.
In April 2002, MasterBrand discovered soil and groundwater con-
tamination during parking lot construction immediately south of the
warehouse. Evidence of past waste disposal included old timbers,
solid waste, stained soil, asphalt, wood scraps, brick pieces, paint-
like material. Approximately 429 tons of soil was excavated and dis-
posed of at Coftin Butte Landfill in Corvallis, Oregon on June 17 and
18, 2002. In addition, 15,750 pounds of the most heavily contami-
nated material was placed in 24 drums and was disposed of at Chem
‘Waste Management’s facility in Arlington, Oregon on July 15 2002.
The excavation area extended about 70 feet east-west, and up to 30
feet north-south. Maximum depth was about 10 feet. Excavation was
constrained by the presence of the warehouse building immediate-
ly north. Soil and groundwater monitoring indicate that risk-based
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screening levels were exceeded for several volatile organic com-
pounds (VOCs), as well as the pesticides aldrin and dieldrin.

Working in cooperation with DEQ, MasterBrand installed addi-
tional groundwater monitoring wells and sampled groundwater to
define the extent of contamination. They also conducted air sampling
in the warehouse to evaluate whether contaminants in groundwater
are volatilizing into the building at unsafe levels.

Based on the results of this additional monitoring, DEQ has con-
cluded that remaining contamination does not exceed acceptable lev-
els. DEQ therefore recommends that a No Further Action determi-
nation be issued for this site. The NFA will pertain specifically to the
area south of the warehouse where contaminated soil and debris had
been removed.

This recommended action was selected following completion of a
site investigation conducted under Oregon Administrative Rules
(OAR) Chapter 340, Division 122, Sections 010 to 115.

HOW TO COMMENT: Comments and questions, by phone, fax,
mail or email, should be directed to:

Bob Schwarz, Project Manager

Phone: 541-298-7255, ext. 30

Fax: 541-298-7330

Email: Schwarz.bob@deq.state.or.us

To schedule an appointment or to obtain a copy of the staff report,
please contact Mr. Schwarz as well. Written comments should be sent
by Monday, August 2, 2004.

THE NEXT STEP: DEQ will consider all comments received. A
final decision concerning the proposed No Further Action determi-
nation will be made after consideration of public comments.

DEQ SEEKS COMMENTS ON PROPOSED
NO FURTHER ACTION DECISION FOR
A METHANOL SPILL CLEANUP AT
BORDEN CHEMICAL IN SPRINGFIELD

COMMENTS INVITED through July 31th, 2004

PROJECT LOCATION: 470 S. Second Street, Springfield
PROPOSAL: The Oregon Department of Environmental Quality is
proposing a No Further Action determination for a cleanup at the
Borden Chemical (Borden) plant in Springfield. In August 2002,
methanol spilled from a storage area and contaminated soil, shallow
groundwater and the Willamette River.. Borden has completed
cleanup activities required by the DEQ Cleanup Program.
HIGHLIGHTS: Borden operates a plant in Springfield that pri-
marily produces glues for the wood products industry. This process
involves the use of several chemicals, including methanol. In August
2002, about 34,000 gallons of methanol leaked from a storage area
near the Willamette River. Borden cooperated with DEQ’s emer-
gency response staff to take initial abatement and cleanup actions.
Soil saturated with methanol was excavated form the storage area
and the methanol remaining in the storage tank was transferred to a
safe location. While the leak occurred within a storage area with sec-
ondary containment, the containment system failed and methanol
leaked into the soil, shallow groundwater, and eventually into the
Willamette River. DEQ issued Borden a civil penalty in May 2003
for failure to take faster action on the release.

DEQ’s Environmental Cleanup Program has supervised the con-
tinued cleanup and monitoring of the spill since October 2002. To
date, over 11,000 pounds of methanol have been pumped from the
shallow groundwater beneath the former storage area and recycled.
Methanol was detected in the Willamette river near the spill site, but
it has not been detected downstream of the site. Concentrations of
methanol found in the river adjacent to the spill site have decreased
over time, and currently there is no detectable methanol in the river
water. Efforts to intercept contaminated groundwater to minimize
impacts to the river were considered early in 2003, but it was deter-
mined by DEQ and the City of Springfield that evasive actions on
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the river bank would be more detrimental to water quality and work-
er safety than the short term release of methanol to the river.

DEQ toxicologists assessed the threat to human health and eco-
logical receptors in the river and found that the risks posed to the lim-
ited and short term release of methanol were below DEQ’s cleanup
standards. Borden has also capped the spill area with a new concrete
secondary containment structure, which should eliminate any further
infiltration and flushing of residual methanol in the soil. Borden
recently completed a final spill report that assesses the risks posed
by the remaining methanol in the soil and groundwater. The resid-
ual risks are below DEQ’s cleanup standards. DEQ is proposing a No
Further Action decision for the spill project.

HOW TO COMMENT: Information about the project is available
for review at the DEQ Eugene office located at 1102 Lincoln, Suite
210, Eugene, OR 97401. To schedule an appointment, call the
Eugene office of DEQ at (541) 686-7838, ext. 241. Please send writ-
ten comments to Don Hanson in the DEQ Eugene office or by email
at hanson.don@deq.state.or.us. For more information, call Don Han-
son at (541) 686-7838, ext. 241.

FINAL DECISION: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination for the site.

PROPOSED NO FURTHER ACTION DETERMINATION
UNDERGROUND STORAGE TANKS AT
BROOKLYN YARD, PORTLAND, OREGON

COMMENTS DUE: August 2, 2004

PROJECT LOCATION: Southeast Portland, bounded on the south
by Highway 99E (SE McLoughlin Boulevard) and on the west by SE
17th Avenue.
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PROPOSAL: The Department of Environmental Quality is pro-
posing to issue a No Further Action determination regarding the
cleanup of three underground diesel storage tanks at Union Pacific
Railroad’s Brooklyn Yard. This determination is based on approval
of investigation and remedial measures conducted to date. Public
notification is required by ORS 465.320.
HIGHLIGHTS: Union Pacific Railroad (UPRR) is conducting an
environmental investigation of Brooklyn Yard. While this investi-
gation continues, UPRR has requested a No Further Action deter-
mination specifically regarding three 10,000-gallon underground
diesel storage tanks that were removed from the site in 1989. The
tanks were on the west side of the rail yard, in an area formerly oper-
ated by Superior Cartage, a company that operated a small trucking
and transfer operation. Groundwater was not encountered during the
removal. Soil contamination does not exceed safe levels. DEQ there-
fore proposes to issue a No Further Action determination concern-
ing the removal of these three tanks.
HOW TO COMMENT: Comments and questions, by phone, fax,
mail or email, should be directed to:

Bob Schwarz, Project Manager

Phone: 541-298-7255, ext. 30

Fax: 541-298-7330

Email: Schwarz.bob@deq.state.or.us

To schedule an appointment or to obtain a copy of the staff report,
please contact Mr. Schwarz as well. Written comments should be sent
by Monday, August 2, 2004.
THE NEXT STEP: DEQ will consider all comments received. A
final decision concerning the proposed No Further Action determi-
nation will be made after consideration of public comments.
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the Notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number listed below.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 pm on the Last
Day for Comment listed below. Written and oral comments may be
submitted at the appropriate time during a rulemaking hearing as out-
lined in OAR 137-001-0030.

ORS 183.335(2)(b)(G) requests public comment on whether other
options should be considered for achieving a proposed administra-
tive rule’s substantive goals while reducing negative economic
impact of the rule on business.

A public rulemaking hearing may be requested by 10 or more peo-
ple or by an association with 10 or more members. Agencies must
receive requests for a public rulemaking hearing in writing by the
Last Date for Comment as printed in the Notice of Proposed Rule-
making in the Oregon Bulletin. If sufficient hearing requests are
received by an agency, the notice of the date and time of the rule-
making hearing must be published in the Oregon Bulletin at least 14
days before the hearing.

ecccccccos

Board of Chiropractic Examiners

Chapter 811
Date: Time: Location:
7-22-04 1 p.m. OBCE Large Conf. Rm.

3218 Pringle Rd. SE

Salem, OR 97302
Hearing Officer: Dave McTeague, Exec. Director
Stat. Auth.: ORS 684.100 & 684.155; Other Auth.: ORS 684.100
(1)(g)(A) & 684.155
Stats. Implemented: ORS 684.100(1)(g)(A)
Proposed Amendments: 8§11-035-0015
Last Date for Comment: 7-22-04
Summary: 811-035-0015 - Proposed language adds charging clear-
ly excessive fees as unprofessional conduct and lists criteria to deter-
mine what is an excessive fee.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Dave McTeague
Address: Board of Chiropractic Examiners, 3218 Pringle Rd. SE -
Suite 150, Salem, OR 97302-6311
Telephone: (503) 378-5816, ext. 23

Board of Geologist Examiners
Chapter 809

Stat. Auth.: ORS 183, 192 & 672

Stats. Implemented: ORS 183.341, 183.355, 183, 192 & 672
Proposed Amendments: 809-003-0000

Last Date for Comment: 8-1-04

Summary: The Board is revising the definition of the term “mis-
conduct.”

Rules Coordinator: Susanna R. Knight

Address: Board of Geologist Examiners, Sunset Center South, 1193
Royvonne Ave. SE, #24, Salem, OR 97302

Telephone: (503) 566-2837

ecccccccoe

Stat. Auth.: ORS 182.466, 670.310 & 672.705
Stats. Implemented: ORS 672.705

Proposed Amendments: 809-010-0001

Last Date for Comment: 8-1-04
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Summary: The Board is adding a $25.00 fee for maintaining files
and processing paperwork in verifying passing scores on national
examinations to other states for candidates that are not registered
with the Oregon Board.

Rules Coordinator: Susanna R. Knight

Address: Board of Geologist Examiners, Sunset Center South, 1193
Royvonne Ave. SE, #24, Salem, OR 97302

Telephone: (503) 566-2837

ecccccccoe

Stat. Auth.: ORS 183, 192, 670.310 & 672.555(2)(b)(D)

Stats. Implemented: ORS 672.555

Proposed Amendments: 809-030-0015

Last Date for Comment: 8-1-04

Summary: This rule identifies the standards required of applicants.
In addition to minor grammatical changes, the revision of the rule
allows for evaluating the experience of university professors, outside
of teaching and administering, who may wish to seek registration.
It will allow for their research and publication to be considered as
experience toward the required years.

Rules Coordinator: Susanna R. Knight

Address: Board of Geologist Examiners, Sunset Center South, 1193
Royvonne Ave. SE, #24, Salem, OR 97302

Telephone: (503) 566-2837

ecccccccoe

Stat. Auth.: ORS 183, 192 & 672

Stats. Implemented:

Proposed Amendments: 809-050-0000

Last Date for Comment: 8-1-04

Summary: This rule revision allows for the use of electronic stamps
on geology documents when those documents are submitted elec-
tronically.

Rules Coordinator: Susanna R. Knight

Address: Board of Geologist Examiners, Sunset Center South, 1193
Royvonne Ave. SE, #24, Salem, OR 97302

Telephone: (503) 566-2837

Board of Massage Therapists

Chapter 334
Date: Time: Location:
8-12-04 10:30 a.m. Board Office

748 Hawthorne Ave NE
Salem, OR 97301
Hearing Officer: Michael Jordan
Stat. Auth.: ORS 183, 687.121 & SB 1127
Stats. Implemented: Sec. 6, (1) & (2)
Proposed Amendments: 334-010-0033, 334-010-0050
Last Date for Comment: 8-11-04, 4:30 p.m.
Summary: 334-010-0033, Fees: Increases some of the fees in order
to meet expense demands.

334-010-0050, Continuing Education: To make permanent the
January 1, 2005 effective date which mandates continuing education
providers/classes be approved by an outside professional accredit-
ing agency, Oregon Department of Education, or the Oregon Board
of Massage Therapists.

*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Michelle Sherman
Address: Board of Massage Therapists, 748 Hawthorne Ave. NE,
Salem, OR 97301
Telephone: (503) 365-8657
Board of Naturopathic Examiners
Chapter 850

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.160
Proposed Adoptions: 850-010-0175
Last Date for Comment: 7-30-04
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Summary: Assures that no more than three member terms expire in
one year.
Rules Coordinator: Anne Walsh
Address: Board of Naturopathic Examiners, 800 NE Oregon St. -
Suite 407, Portland, OR 97232
Telephone: (503) 731-4045

Board of Parole and Post-Prison Supervision

Chapter 255

Stat. Auth.: ORS 144.050, 144.140, 144.346, 163.105 & 163.115;
Other Auth.: OAR 213-005-0004

Stats. Implemented:

Proposed Amendments: 255-075-0079

Last Date for Comment: 8-2-04

Summary: The amendment of the proposed rule clarifies the board’s
authority to require offenders who were sentenced to life in prison
for the crime of Murder to serve further incarceration to the sentence
expiration date, regardless of the time the crime was committed. This
amendment is necessary to bring the board’s rules into conformity
with OAR 213-005-0004.

Rules Coordinator: Michael R. Washington

Address: Board of Parole & Post-Prison Supervision, 2575 Center
St. NE - Suite 100, Salem, OR 97301

Telephone: (503) 945-8978

Bureau of Labor and Industries
Chapter 839

Stat. Auth.: ORS 183

Stats. Implemented: ORS 183.335

Proposed Amendments: 8§39-002-0002

Last Date for Comment: 7-21-04

Summary: The proposed amendment clarifies that the agency will
give notice in the Secretary of State’s Bulletin, to persons on the
agency’s mailing list, and to the general public on the agency’s web-
site, prior to the permanent adoption, amendment or repeal of any
rule. This amendment is “housekeeping” in nature.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (503) 731-4212

ecccccccoe

Stat. Auth.: ORS 651.060(4), 652, 653, 658.407(3) & 279; Other
Auth.: ORS 183.335

Stats. Implemented: ORS 652, 658.705 - 658.850, 658.405 -
658.503, 279.348 - 279.380 & 653.010 - 653.370

Proposed Amendments: 839-001-0000, 839-014-0020, 839-015-
0000, 839-016-0000, 839-020-0000

Last Date for Comment: 7-21-04

Summary: The proposed amendments clarify that the agency will
give notice in the Secretary of State’s Bulletin, to persons on the
agency’s mailing list, and to the general public on the agency’s web-
site, prior to the permanent adoption, amendment or repeal of any
rule. These amendments are “housekeeping” in nature. The proposed
amendments also correct errors in statutory authority and statutes
implemented.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232

Telephone: (503) 731-4212

ecccccccoe

Stat. Auth.: ORS 659A.805

Stats. Implemented: ORS 30.670 - 30.685, 654.062, 659A.820, 29
CFR Part 15(d)(3)

Proposed Amendments: 8§39-003-0025

Last Date for Comment: 7-21-04
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Summary: The proposed rule conforms the agency’s rule to the pro-
visions of ORS 659A.820(1) relating to administrative actions for
unlawful discrimination, whereby, except as provided in ORS
654.062, a complaint filed for unlawful discrimination under this sec-
tion must be filed no later than one year after the alleged unlawful
practice.
Rules Coordinator: Marcia Ohlemiller
Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232
Telephone: (503) 731-4212
Department of Agriculture,
Oregon Hazelnut Commission

Chapter 623
Date: Time: Location:
7-26-04 8:30 a.m. 21595 A Dolores Way NE
Aurora, OR

Hearing Officer: Polly Owen

Stat. Auth.: ORS 576

Stats. Implemented: ORS 576

Proposed Amendments: 623-010-0010

Last Date for Comment: 7-26-04, close of hearing

Summary: Proposed amendment to OAR 623-010-0010 will
decrease the assessment to hazelnut producers by $1 per ton. In 2003
the assessment was increased by $3 per ton to pay for an anti-dump-
ing suit. The suit has been dropped and thus the assessment is being
decreased.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Polly Owen

Address: Department of Agriculture, Oregon Hazelnut Commission,
21595 A Dolores Way NE, Aurora, OR 97002-9738

Telephone: (503) 678-6823

Department of Corrections

Chapter 291
Date: Time: Location:
7-27-04 9:30 a.m. Department of Corrections
Brentwood Bldg.

Birch Conference Rm.

1793 13th St. SE

Salem, OR 97302
Hearing Officer: Birdie Worley
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-127-0200 - 291-127-0260, 291-127-
0280 - 291-127-0330
Proposed Repeals: 291-127-0270
Last Date for Comment: 8-5-04
Summary: These rule amendments are necessary to revise and
update the department’s guidelines that govern the visitation pro-
grams in its facilities. Major modifications include establishing a
review process for reconsideration of visitors who are ineligible to
visit, expanding the definition of immediate family member, clari-
fying the process for facilitating professional and therapeutic/pro-
gramming Vvisits, updating approved visitors lists, and revising vis-
iting room protocol for inmates and visitors to enhance the visiting
experience.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Carolyn Schnoor
Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667
Telephone: (503) 945-0933

ecccccccoe

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-061-0005 - 291-061-0310
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Last Date for Comment: 8-5-04

Summary: These rule amendments are necessary to update the
department’s rules relating to food handling and preparation to
changes from the Department of Human Services, Public Health, and
to reflect minor operational changes within the department.

Rules Coordinator: Carolyn Schnoor

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

ecccccccoe

Stat. Auth.: ORS 179.040, 421.084, 423.020, 423.030, 423.075 &
423.085

Stats. Implemented: ORS 179.040, 421.084, 423.020, 423.030,
423.075 & 423.085

Proposed Amendments: 291-113-0010

Last Date for Comment: 8-5-04

Summary: This rule amendment is necessary to change the defini-
tion of functional literacy to align with that of ORS 421.084. The
department has received a report from the Legislative Counsel Com-
mittee that the rule goes beyond the intent and scope of the enabling
legislation because the definition of functional literacy in the rule is
not the same as the statutory definition.

Rules Coordinator: Carolyn Schnoor

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

ecccccccoe

Stat. Auth.: ORS 179.040, 179.610 - 179.770, 423.020, 423.030 &
423.075

Stats. Implemented: ORS 179.040, 179.610 - 179.770, 423.020,
423.030 & 423.075

Proposed Amendments: 291-203-0020

Last Date for Comment: 8-5-04

Summary: This rule amendment is necessary to change the defini-
tion of authorized representative to align with that of ORS
179.610(2). The department has received a report from the Legisla-
tive Counsel Committee that the rule goes beyond the intent and
scope of the enabling legislation because the definition of authorized
representative in the rule is not the same as the statutory definition.
Rules Coordinator: Carolyn Schnoor

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

Department of Environmental Quality
Chapter 340

Stat. Auth.: ORS 468.020; Other Auth.: ORS 468.165

Stats. Implemented:

Proposed Amendments: 340-016-0055

Last Date for Comment: 7-15-04

Summary: This rulemaking would permanently adopt the Pollution
Control Tax Credit temporary rule adopted by the Environmental
Quality Commission on May 21, 2004. The proposed rule amends
filing deadlines and sunset dates which were changed by the Leg-
islative Assembly in 2001.

To submit comments or request additional information, please
contact Maggie Vandehey at the Department of Environmental Qual-
ity (DEQ), 811 SW Sixth Ave., Portland, Oregon 97204-1390 toll
free in Oregon at 800-452-4011 or 503-229-6878, vandehey.mag-
gie@deq.state.or.us, fax 503-229-6730, or visit DEQ’s website http:
/lwww.deq.state.or.us/news/index.asp
Rules Coordinator: Roberta Young
Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6408
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Department of Fish and Wildlife

Chapter 635
Date: Time: Location:
8-6-04 8 a.m. City of Gresham

Council Chambers
1333 NW Eastman Parkway
Gresham, OR 97030
Hearing Officer: Fish and Wildlife Commission
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Proposed Adoptions: Rules in 635-135
Last Date for Comment: 8-6-04
Summary: Adopt rules relating to the Oregon Wild Turkey Man-
agement Plan.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Katie Thiel
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

ecccccccoe

Date:
8-6-04

Location:
City of Gresham
Council Chambers
1333 NW Eastman Parkway
Gresham, OR 97030
Hearing Officer: Fish and Wildlife Commission
Stat. Auth.: ORS 496.012, 496.138, 496.146, 496.232 & 497.112
Stats. Implemented: ORS 496.012, 496.138, 496.146, 496.232 &
497.112
Proposed Amendments: Rules in 635-045, 051, 052, 053, 054, 060
Last Date for Comment: 8-6-04
Summary: Amend rules regarding the harvest of game birds, includ-
ing 2004-05 season dates, open areas, and bag limits, and proposed
2005-2010 Upland Game Bird Frameworks.

Lastly, housekeeping and technical corrections to the regulations
may occur to ensure rule consistency.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Katie Thiel
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

Department of Human Services,

Time:
8 a.m.

Child Welfare Programs
Chapter 413
Date: Time: Location:
7-22-04 1:30 p.m. Rm. 257
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 418.005

Proposed Amendments: 413-015-0100 - 413-015-0125, 413-015-
0200 - 413-015-0225, 413-015-0300 - 413-015-0310, 413-015-0400
-413-015-0410, 413-015-0500 - 413-015-0510, 413-015-0700 - 413-
015-0740

Last Date for Comment: 7-22-04

Summary: There are several language changes being made to Child
Protective Services (CPS) rules in order to clarify the intent of exist-
ing CPS rules and guide best practice. In achieving this outcome,
some definitions were modified and/or expanded. This includes clar-
ification of time lines and an increase from three to five days for one
documentation requirement. In addition, there is a deletion of a dated
reference to a form that is no longer used. These rules will also be
amended to reflect new Department terminology and to correct for-
matting, punctuation, and spelling.
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*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Child Welfare Programs,
500 Summer St. NE, E48, OR 97301-1066
Telephone: (503) 945-6067
Department of Human Services,
Departmental Administration and
Medical Assistance Programs

Chapter 410
Date: Time: Location:
7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-141-0000, 410-141-0080, 410-141-
0140, 410-141-0280, 410-141-0300, 410-141-0420

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Oregon Health Plan (OHP) administrative rules gov-
ern Office of Medical Assistance Programs’ (OMAP) payment for
services provided to clients. Rules 410-141-0000, 410-141-0080,
410-141-0140, 410-141-0280, 410-141-0300, 410-141-0420 were
temporarily amended, effective June 1, 2004, to provide immediate
clarification for managed care organizations regarding federal
requirements imposed under the Balanced Budget Act consistent
with changes to the managed care contracts to be in full compliance
with federal law. This Notice is to permanently amend these rules
effective on or after August 1, 2004.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Date: Time: Location:

7-18-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-121-0030

Last Date for Comment: 7-18-04, 12 p.m.

Summary: The Pharmaceutical Services program rules govern
Office of Medical Assistance Programs (OMAP) payments for phar-
maceutical products and services provided to clients. Rule 410-121-
0030 will be amended, effective August 1, 2004, to add the Beta-
blocker class to the Practitioner’s-Managed prescription Drug Plan
table of drug classes. Long-acting opioids and proton pump inhibitors
have also been modified by ongoing review of drug classes per pol-
icy.

*Ayuxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR
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Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-141-0520

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Oregon Health Plan (OHP) Services program rules
govern Office of Medical Assistance Programs’ payment for services
provided to clients. Rule 410-141-0520 incorporates in rule by ref-
erence the Oregon Health Services Commission’s Prioritized List of
Health Services (Prioritized List), currently dated October 1, 2003.
Oregon’s 1115 demonstration waiver includes the Prioritized List of
Health Services, which is operationalized through OHP program
rules. Rule 410-141-0520 is being revised to reflect Centers for
Medicare and Medicaid Services (CMS) approval to move the fund-
ing line of the list from line 549 to line 546 effective August 1, 2004.
The August change in the funding line will be incorporated into the
current list dated October 1, 2003.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137 D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-120-0000, 410-120-1140, 410-120-
1160, 410-120-1260, 410-120-1960

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The General Rules program administrative rules govern
the Office of Medical Assistance Programs’ payments for services
rendered to clients. OMAP will revise rules 410-120-1140, 410-120-
1160, 410-120-1260 and 410-120-1960 to incorporate changes made
to the medical identification card, clarifications regarding billing
providers collection. OMAP added further clarification to rules
regarding when OMAP can make private health insurance premiums;
the process has not changed but the rules required additional details
of current practice.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137 D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-121-0040, 410-121-0148, 410-121-
0160

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Pharmaceutical Services program Administrative
Rules govern the Office of Medical Assistance Programs payments
for services rendered to clients. 410-121-0040 will be amended to
delete prior authorization (PA) on over-the-counter drugs and add
brand name PA to this rule. 410-121-0148 will be amended to require
the prescription credit of long-term care client (LTC) allowable
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returns. 410-121-0160 will be modified to add a restocking fee for
LTC returns to unit dose pharmacies and add clarification for reim-
bursable compound prescription ingredients.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.110 & 409.010

Stats. Implemented: ORS 414.065

Proposed Adoptions: 410-122-0055, 410-123-1670, 410-125-
0047, 410-130-0163, 410-146-0380, 410-147-0125

Proposed Amendments: 410-120-1210, 410-120-1230, 410-123-
1060, 410-123-1085, 410-125-0080, 410-127-0055, 410-129-0195,
410-131-0275, 410-132-0055, 410-140-0115, 410-146-0080, 410-
147-0085, 410-147-0120, 410-148-0090

Proposed Repeals: 410-125-0055

Last Date for Comment: 7-16-04, 12 p.m.

Summary: Administrative rules govern the Office of Medical Assis-
tance Programs’ payments for services rendered to clients. Rules list-
ed above will be adopted/amended/repealed to implement modifi-
cations to the Oregon Health Plan (OHP) Standard Benefit Package
as directed by the 2003 Legislative Assembly in HB 2511. Some ben-
efits will be restored while other benefits will be removed. Imple-
mentation of these amendments is approved by the Centers for
Medicare and Medicaid Services (CMS) and will be effective on or
after August 1, 2004.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137 D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-123-1240, 410-123-1260, 410-123-
1490

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Dental Services program Administrative Rules gov-
ern the Office of Medical Assistance Programs payments for serv-
ices rendered to clients. Rules 410-123-1240, 410-123-1260 and 410-
123-1490 are being revised to better reflect the intent and support the
limitation on dental services. These proposed rule amendments are
necessary to add more direct language to assure that the intended
dental services are provided, clarify rule language and take care of
necessary housekeeping corrections.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927
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Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Repeals: 410-127-0100, 410-127-0120

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Home Health Care Services program rules govern
payment for the Office of Medical Assistance Programs’ (OMAP)
payments for services provided to clients. Rules 410-127-0100 and
410-127-0120 will be repealed to remove billing instructions that are
unnecessary in rule.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137 D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: 414.065

Proposed Amendments: 410-129-0080, 410-129-0100

Proposed Repeals: 410-129-0120, 410-129-0140

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Speech-Language Pathology, Audiology and Hear-
ing Aid Services program rules govern Office of Medical Assistance
Programs (OMAP) payments for services provided to clients. Rule
410-129-0080 will be amended to correct a typographical error. Rule
410-129-0100 will be amended to clarify reimbursement for services
for Medicaid fee-for-service clients with Medicare. Proposed
adopted language is consistent with General Rules. There is no
change in the amount of reimbursement. Rules 410-129-0120 and
410-129-0140 will be repealed to eliminate redundancy. This is sup-
plemental information, available on OMAP’s website.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-130-0160, 410-130-0200, 410-130-
0220, 410-130-0240, 410-130-0245, 410-130-0255, 410-130-0580,
410-130-0595

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Medical-Surgical Services program administrative
rules govern the Office of Medical Assistance Programs’ payments
for services rendered to clients. OMAP will amend the following
rules as indicated: Rule 410-130-0160: to remove language regard-
ing the grace period for use of deleted CPT/HCPCS codes. Rule 410-
130-0200: to change the contact for prior authorization of transplants;
remove PA requirements for breast reconstruction codes and add
code for ventricular assist device insertions. Rule 410-130-0220: to
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add new codes. Rule 410-130-0240: to clarify language regarding
massage covered only when performed in conjunction with other
modalities. Rule 410-130-0245: to add scheduling for lead testing.
Rule 410-130-0255: to clarify language regarding immunizations and
vaccines. Rule 410-130-0580: to remove language regarding parents’
signature on consent form for children under age 15. Rule 410-130-
0595: to add requirements to review 5 A’s at every visit and restrict
initial assessment to licensed providers only.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-131-0120, 410-131-0160, 410-131-
0200, 410-131-0280

Proposed Repeals: 410-131-0220, 410-131-0240

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Physical and Occupational Therapy Services pro-
gram rules governs the Office of Medical Assistance Programs’
(OMAP) payments for services provided to clients. Rule 410-131-
0120 will be amended to place a limitation on massage therapy to
establish consistency with other medical programs. Rule 410-131-
0160 will be amended to eliminate payment authorization require-
ment for OMAP fee-for-service clients, who also have Medicare, for
physical and occupational therapy services covered by Medicare.
Rule 410-131-0200 will be amended to reference OMAP’s General
Rules to clarify OMAP reimbursement for services provided to
OMAP fee-for-service clients who also have Medicare. There is no
change in the reimbursement methodology. Rule 410-131-0280 will
be amended to delete coverage of CPT 97537, community/work inte-
gration training, since this procedure is not for treatment of diagno-
sis of a medical condition. Rules 410-131-0220 and 410-131-0240
will be repealed to eliminate duplicated information that is not nec-
essary in rule. This supplemental information is available on
OMAP’s website.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-136-0040, 410-136-0160, 410-136-
0200, 410-136-0240, 410-136-0440, 410-136-0800

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Medical Transportation Services program rules gov-
ern payment for the Office of Medical Assistance Programs’
(OMAP) payments for services provided to clients. Rules 410-136-
0040, 410-136-0160, 410-136-0200, 410-136-0240, 410-136-0440,
and 410-136-0800 will be amended to prevent dual billing by med-
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ical transportation providers within contracted transportation bro-
kerage areas; update codes for billing; define client sanctions in non-
brokerage areas and bring them into line with brokerage areas; clar-
ify the definition of Emergency Medical Transportation; allow
Department of Human Services, Mental Health and Developmental
Disability Services rules to supersede OMAP rules in secured trans-
portation standards and enforcement and allow for brokerages to
authorize reimbursement of mileage, per diem and lodging.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-140-0060, 410-140-0080, 410-140-
0115, 410-140-0160, 410-140-0380

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Visual Services program rules govern payment for
the Office of Medical Assistance Programs’ (OMAP) payments for
services provided to clients. Rule 410-140-0060 will be amended to
clarify billing procedures and eliminate duplicated information that
is not necessary in rule. This supplemental information is available
on OMAP’s website. Rule 410-140-0080 will be amended to clari-
fy reimbursement for services for Medicaid fee-for-service clients
with Medicare and to reference General Rules. There is no change
in reimbursement amount. Rule 410-140-0115 will be amended to
remove text regarding copayments for Standard Benefit Package pur-
suant to Spry, et al. v. Thompson, et al, court order. Rule 410-140-
0380 will be amended to show where to find information on Admin-
istrative Examination; references other appropriate rules. The
remaining rules listed above will be amended to make necessary
housekeeping corrections.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137 D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-141-0065, 410-141-0410

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Oregon Health Plan (OHP) Administrative rules
govern payment for the Office of Medical Assistance Programs’
(OMAP) payments for services provided to clients. Rule 410-141-
0065 will be amended to remove active TPR as an exception to the
pharmacy management program. Clients with TPR will need to
choose one pharmacy to have their prescriptions filled. Rule 410-
141-0410 will be amended to update criteria. With this amendment,
OMAP will remove private medical insurance as an exemption for
enrollment and address pharmacy requirements for TPR billing fol-
lowing the elimination of “pay and chase.”
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*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-142-0300

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Hospice Services program rules govern payment for
the Office of Medical Assistance Programs’ (OMAP) payments for
services provided to clients. Rule 410-142-0300 will be amended to
update OMAP’s website address and to clarify billing information.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Adoptions: 410-146-0400, 410-146-0420, 410-146-
0440, 410-146-0460

Proposed Amendments: 410-146-0000, 410-146-0020, 410-146-
0021, 410-146-0025, 410-146-0040, 410-146-0120

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The American Indian/Alaska Native Services program
administrative rules govern the Office of Medical Assistance Pro-
grams’ payments for services rendered to clients. OMAP will adopt
rules 410-146-0400, 410-146-0420, 410-146-0440 and 410-146-
0460 to include text from the Tribal Urban Clinic rules in the Fed-
erally Qualified Health Centers/Rural Health Clinics (FQHC/RHC)
Services program rules. OMAP will also add specific information
regarding payment methodology and reimbursement for Outstationed
Eligibility Workers (outreach). OMAP will revise rules 410-146-
0000, 410-146-0020, 410-146-0021, 410-146-0025, 410-146-0040,
and 410-146-0120 to provide language clarification, remove unnec-
essary language and take care of necessary housekeeping corrections.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137 D
Salem, OR

Hearing Officer: Darlene Nelson
Stat. Auth.: ORS 409.010 & 409.110
Stats. Implemented: ORS 414.065
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Proposed Amendments: 410-147-0000, 410-147-0060, 410-147-
0140, 410-147-0200, 410-147-0220, 410-147-0320, 410-147-0340,
410-147-0360, 410-147-0610

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Federally Qualified Health Centers and Rural Health
Clinics (FQHC/RHC) program administrative rules govern the
Office of Medical Assistance Programs’ payments for services ren-
dered to clients. OMAP will revise rules 410-147-0000, 410-147-
0060, 410-147-0220 and 410-147-0610 to provide language clarifi-
cation, remove unnecessary language and take care of necessary
housekeeping corrections. OMAP will revise rules 410-147-0140,
410-147-0200, 410-147-0320, 410-147-0340 and 410-147-0360 to
reflect change in encounter rate determination process, clarify when
multiple encounters are allowed and to refer to other program rules.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & ORS 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-148-0020, 410-148-0080, 410-148-
0100

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Home EPIV program administrative rules govern
Office of Medical Assistance Programs’ (OMAP) payments for serv-
ices provided to clients. Rules 410-148-0020, 410-148-0080, and
410-148-0100 are being revised to clarify rule language and to take
care of necessary housekeeping corrections.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137 D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-122-0010, 410-122-0190

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Durable Medical Equipment and Medical Supplies
(DMEPOS) Services program rules govern payment for the Office
of Medical Assistance Programs’ (OMAP) payments for services
provided to clients. Effective January 30, 2004, OMAP removed the
prior authorization requirement for A4649 and E1399 when billing
for equipment and supplies under $50.00. Rule 410-122-0190 will
be amended to reflect this change. Rule 410-122-0010 will be
amended to add the definition of “home.”

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927
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Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137D
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Adoptions: 410-138-0530

Proposed Amendments: 410-138-0000, 410-138-0080, 410-138-
0300, 410-138-0360, 410-138-0380, 410-138-0500, 410-138-0560
Proposed Repeals: 410-138-0100, 410-138-0400

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Targeted Case Management Services program rules
govern payment for the Office of Medical Assistance Programs’
(OMAP) payments for services provided to clients. Rules listed
above will be adopted/amended to create a contractual relationship
between providers and OMAP using the Provider Enrollment Appli-
cation as the authorizing document. This will eliminate the need for
multiple contracts. These changes will clarify the differences
between the various Targeted Case Management programs and will
update the codes used for billing. Rules 410-138-0100 and 410-138-
0400 will be repealed to remove unnecessary text from rule.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:
8-4-04 9 am.-12 p.m. HSB
Rm. 137 A-B
Salem, OR

Hearing Officer: Nora Leibowitz

Stat. Auth.: ORS 409; Other Auth.: April 15, 2004 and May 27,
2004 letters from Centers for Medicare and Medicaid Services
(CMS) to DHS.

Stats. Implemented: OL 2003, Ch. 736, §§ 37 - 51

Proposed Adoptions: 410-050-0100, 410-050-0110, 410-050-
0120, 410-050-0130, 410-050-0140, 410-050-0150, 410-050-0160,
410-050-0170, 410-050-0180, 410-050-0190, 410-050-0200, 410-
050-0210, 410-050-0220, 410-050-0230, 410-050-0240, 410-050-
0250

Last Date for Comment: §8-4-04, 5 p.m.

Summary: Oregon Administrative Rules 410-050-0100 through
410-050-0250, the Medicaid Managed Care Provider Tax, establish
the taxation of Prepaid Health Plans that contract with the Depart-
ment of Human Services to provide health care coverage to Oregon
Health Plan (OHP) enrollees. The rules implement the tax required
in HB 2747.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Patricia Bougher

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E22,
Salem, OR 97301-1099

Telephone: (503) 945-5844

ecccccccoe

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137 D
Salem, OR

Hearing Officer: Darlene Nelson
Stat. Auth.: ORS 409.010 & 409.110
Stats. Implemented: ORS 414.065
Proposed Adoptions: 410-122-0085
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Proposed Amendments: 410-122-0080, 410-122-0202, 410-122-
0530

Last Date for Comment: 7-16-04, 12 p.m.

Summary: The Durable Medical Equipment, Prosthetics, Orthotics
and Supplies (DMEPOS) Services program Administrative Rules
govern the Office of Medical Assistance Programs’ payments for
services rendered to clients. New rule, 410-122-0085, will be adopt-
ed to establish rules for dispensing supplies and equipment. Rule
410-122-0080 will be amended to clarify OMAP’s reimbursement
rate; rule 410-122-0202 will be amended to extend initial CPAP
rental period to three months; rule 410-122-0530 will be amended
to add language regarding identifying and labeling clients supplies.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Date: Time: Location:

7-16-04 10:30 a.m.-12 p.m. 500 Summer St. NE
Rm. 137 D
Salem, OR

Hearing Officer: Darlene Nelson
Stat. Auth.: ORS 409.010 & 409.110
Stats. Implemented: ORS 414.065
Proposed Amendments: 410-125-0000, 410-125-0020, 410-125-
0030, 410-125-0040, 410-125-0041, 410-125-0045, 410-125-0050,
410-125-0085, 410-125-0100, 410-125-0101, 410-125-0102, 410-
125-0103, 410-125-0120, 410-125-0121, 410-125-0124, 410-125-
0140, 410-125-0150, 410-125-0165, 410-125-0220, 410-125-0360,
410-125-0620, 410-125-0640, 410-125-0641, 410-125-0720, 410-
125-2000, 410-125-2020, 410-125-2030, 410-125-2040, 410-125-
2060, 410-125-2080
Proposed Repeals: 410-125-0055, 410-125-0240, 410-125-0260,
410-125-0500, 410-125-0580, 410-125-0680, 410-125-0700
Last Date for Comment: 7-16-04, 12 p.m.
Summary: The Hospital Services administrative rules govern Office
of Medical Assistance Programs’ (OMAP) payments for services ren-
dered to clients. OMAP will amend and repeal the above rules to take
care of necessary housekeeping corrections. There have been no sub-
stantive changes made to the rules. The content of the repealed rules
is informational and/or instructional and is not considered to be nec-
essary in rule. This information will be placed in OMAP’s Hospital
Services Supplemental Information that supports the Hospital Ser-
vices administrative rules.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Darlene Nelson
Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177
Telephone: (503) 945-6927
Department of Human Services,
Mental Health and Developmental Disability Services
Chapter 309

Stat. Auth.: ORS 430.041, 430.610, 430.630 & 430.670

Stats. Implemented: ORS 430.610, 430.630 & 430.670
Proposed Repeals: 309-047-0020

Last Date for Comment: 7-22-04

Summary: Certification Expiration, Termination of Operations, Cer-
tificate Returns of the Employment and Alternative to Employment
Services for Individuals with Developmental Disabilities, OAR 309-
047-0020, is proposed for permanent repeal effective 08/01/2004.
This rule is duplicated and now appears in 411-345-0060 and was
effective 12/28/2003.
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Rules Coordinator: Lynda Dyer

Address: Department of Human Services, Mental Health and Devel-
opmental Disability Services, 500.Summer St. NE, E10, Salem, OR
97301-1076

Telephone: (503) 945-6398

Department of Human Services,

Public Health
Chapter 333
Date: Time: Location:
7-22-04 10 a.m. Portland State Office Bldg.
Rm. 612

800 NE Oregon St.

Portland, OR 97232
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 431.120(6) & 442.315
Stats. Implemented: ORS 431.120(6) & 442.315
Proposed Amendments: 333-560-0110, 333-560-0120
Last Date for Comment: 7-22-04, 5 p.m.
Summary: Amends OAR 333-560-0110 to modify some of the
requirements that must be met before a Certificate of Need will be
approved under the expedited review process. Amends OAR 333-
560-0120 to modify the procedures for expedited review. Expedit-
ed Certificate of Need review may be available when long term care
beds are relocated or replaced.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Christina Hartman
Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232
Telephone: (503) 731-4405

ecccccccoe

Stat. Auth.: ORS 433.855

Stats. Implemented: ORS 433.835 - 433.875 & 433.990(4)
Proposed Adoptions: 333-015-0065, 333-015-0070, 333-015-
0075, 333-015-0080, 333-015-0085, 333-015-0090

Proposed Amendments: 333-015-0025, 333-015-0030, 333-015-
0034, 333-015-0035, 333-015-0040, 333-015-0045, 333-015-0050,
333-015-0060

Proposed Repeals: 333-015-0055

Last Date for Comment: 7-22-04

Summary: Retroactively adopts 333-015-0065, 333-015-0070, 333-
015-0075, 333-015-0080, 333-015-0085, 333-015-0090; amends
333-015-0025, 333-015-0030, 333-015-0034, 333-015-0035, 333-
015-0040, 333-015-0045, 333-015-0050, 333-015-0060; and repeals
333-015-0055. These rule changes were previously submitted to the
Secretary of State’s office and became effective on August 27, 2002.
Excepting one new rule regarding the effective date, these rules entail
only minor grammatical changes made to the rules previously filed
with the Secretary of State’s office on August 27, 2002.

These rules relate to House Bill 2828 (2001 Legislative Session)
which amends statutes 433.835 through 433.875 and 433.990(4) to
broaden the application of Oregon’s previous Clean Air Act to pro-
hibit smoking in places of employment.

The rules provide definitions of enclosed area, place of employ-
ment, employer, restaurant, bar or tavern, bowling center, local gov-
ernment, local public health authority, minors, person in charge of
a public place, public places regularly inspected by the Department
of Human Services (DHS), Health Services, and hotel and motel
rooms that pertain to the provisions of the new statute. The defini-
tion for “public place” is amended. The places that are not required
to be smoke free are outlined and signage required in workplaces is
described. Ventilation requirements for employee smoking lounges
are also described as well as the provisions concerning waivers. Clar-
ification of the relationship between the new state law and laws
passed in local jurisdictions prior to July 1, 2001, is provided. The
rules describe steps and procedures through which complaints of vio-
lation will be addressed as well as what constitutes a violation. The
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respective roles of DHS, Health Services and Local Public Health
Authorities are described, as well as determining action needed if a
violation is noted during a regularly scheduled inspection by these
agencies. Also outlined are steps to be followed in establishing a
remediation plan for employers found to be in violation, and who is
authorized to issue citations if the plan is not followed.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (503) 731-4405

Department of Human Services,
Seniors and People with Disabilities

Chapter 411
Date: Time: Location:
7-22-04 9 a.m. 500 Summer St.
Rm. 137D
Salem, OR

Hearing Officer: Lynda Dyer

Stat. Auth.: ORS 410.090

Stats. Implemented: ORS 443.450

Proposed Amendments: 411-055-0039, 411-055-0151

Last Date for Comment: 7-22-04

Summary: OAR Chapter 411, Division 055, Rules 0039 and 0151
are proposed for permanent amendment effective 8/01/2004. These
rules will add the requirement for a policy on the possession of
firearms and ammunition in Residential Care Facilities. Policy is
to be disclosed in writing to existing residents and potential residents
and also must be communicated in one other manner commonly used
by these individuals.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Lynda Dyer

Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E10, Salem, OR 97301-1076
Telephone: (503) 945-6398

ecccccccoe

Date: Time: Location:

7-22-04 9 a.m. 500 Summer St.
Rm. 137D
Salem, OR

Hearing Officer: Lynda Dyer

Stat. Auth.: ORS 410.090

Stats. Implemented: ORS 443.450

Proposed Amendments: 411-056-0010, 411-056-0018, 411-056-
0030

Last Date for Comment: 7-22-04

Summary: OAR Chapter 411, Division 056, Rules 0010 and 0030
are proposed for permanent amendment effective 08/01/2004. These
rules will add the requirement for a policy on the possession of
firearms and ammunition in Assisted Living Facilities. Policy is to
be disclosed in writing to existing residents and potential residents
and also must be communicated in one other manner commonly used
by these individuals. Additionally, at this time Rules 0010, 0018 and
0030 are temporarily amended to reference DHS criminal history
rules that were changed March 1, 2004. This proposal repeals those
temporary amendments and will make those changes permanent.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Lynda Dyer

Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E10, Salem, OR 97301-1076
Telephone: (503) 945-6398

ecccccccoe

Date: Time: Location:

7-22-04 9 a.m. 500 Summer St.
Rm. 137D
Salem, OR
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Hearing Officer: Lynda Dyer

Stat. Auth.: ORS 410 & 441

Stats. Implemented: ORS 441.055, 441.600, 441.615 & 441.700
Proposed Amendments: Rules in 411-085

Last Date for Comment: 7-22-04

Summary: OAR Chapter 411, Division 085, Nursing Facilities -
Generally are proposed for permanent amendment effective
08/01/2004. These rules will add the requirement for a policy on the
possession of firearms and ammunition in Nursing Facilities. Poli-
cy is to be disclosed, orally and in writing and documented prior to
or at the time of admission. In addition, stylistic changes from
‘which’ to ‘that’ and from ‘shall” to ‘will” or ‘must’ have been made
throughout the document.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Lynda Dyer

Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E10, Salem, OR 97301-1076
Telephone: (503) 945-6398

ecccccccoe

Date: Time: Location:

7-22-04 11 am. 500 Summer St.
Rm. 137D
Salem, OR

Hearing Officer: Lynda Dyer

Stat. Auth.: ORS 410 & 441

Stats. Implemented: ORS 441.055, 441.073 & 441.615
Proposed Amendments: 411-086-0100, 411-086-0250

Last Date for Comment: 7-22-04

Summary: OAR 411-086-0100 and OAR 411-086-0250, Nursing
Facilities, Administration and Services rules are proposed for per-
manent amendment effective 08/01/2004. The amendments to these
rules will provide for the use of paid Dining Assistants in Oregon’s
nursing facilities and specifies the following: a) Resident selection
criteria, b) scope of duties, ¢) training, d) qualification of instructors,
e) evaluation, f) supervision, g) performance, h) orientation and 1)
record maintenance.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Lynda Dyer

Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E10, Salem, OR 97301-1076
Telephone: (503) 945-6398

ecccccccoe

Date: Time: Location:

7-22-04 1 p.m. 500 Summer St.
Rm. 137D
Salem, OR

Hearing Officer: Lynda Dyer

Stat. Auth.: ORS 409.050 & 410.070

Stats. Implemented: 430.610 - 430.670 & 427.005 - 427.007
Proposed Amendments: Rules in 411-320

Last Date for Comment: 7-22-04

Summary: Chapter 411, Division 320, Community Developmental
Disability Rules are being proposed for permanent amendment,
effective 08/01/2004. This rulemaking action is intended to a) make
technical adjustment in the abuse definition correcting an existing
numbering error; b) clarify the definition of abuse of children for 24-
Hour Residential Service providers serving children; c¢) clarify con-
ditions under which copies of incident reports can be sent to
guardians and personal agents; d) clarify conditions under which alle-
gations of abuse of an adult should be reported to law enforcement;
e) make technical adjustment to allow service providers to have flex-
ibility in incorporating DHS Balancing Test Form Language into
their own forms; and, f) make minor corrections to grammatical and
punctuation errors.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Lynda Dyer
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Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E10, Salem, OR 97301-1076
Telephone: (503) 945-6398

ecccccccos

Date: Time: Location:

7-22-04 3 p.m. 500 Summer St. NE
Rm. 137
Salem, OR

Hearing Officer: Lynda Dyer

Stat. Auth.: ORS 410.070 & 409.050

Stats. Implemented: 443.400 - 443.455

Proposed Amendments: Rules in 411-325

Last Date for Comment: 7-22-04

Summary: OAR Chapter 411, Division 325 is being proposed for
permanent amendment effective 08/01/2004. This rulemaking
amendment is intended to accomplish the following: a) make tech-
nical adjustment in the abuse definition to correct an existing num-
bering error; b) clarify the definition of abuse of children for 24-Hour
Residential Service providers serving children; c) clarify conditions
under which copies of incident reports can be sent to guardians and
personal agents; d) clarify conditions under which allegations of
abuse of an adult should be reported to law enforcement; and e) make
technical adjustment to allow service providers to have flexibility in
incorporating DHS Balancing Test Form language into their own
forms.

Additionally, amending these rules will implement system
improvements by updating rule language to be consistent with cur-
rent Oregon Revised Statutes; will strengthen the Department’s abil-
ity to take sanctioning activity regarding substantiated abuse alle-
gations by correcting numbering error in abuse definition; and will
update rule language to be consistent with current practices.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Lynda Dyer
Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E10, Salem, OR 97301-1076
Telephone: (503) 945-6398
Department of Human Services,
Vocational Rehabilitation Services

Chapter 582
Date: Time: Location:
7-15-04 2 p.m. 625 Marion St. NE
Rms. C and D
Salem, OR

Hearing Officer: Robert Trachtenberg

Stat. Auth.: ORS 344.530; Other Auth.: 34 CFR 361.13(c), 34 CFR
361.37,361.48 & 361.49(a)(6)

Stats. Implemented: ORS 344.530

Proposed Adoptions: 582-001-0010, 582-010-0021, 582-010-
0022, 582-020-0085, 582-050-0005, 582-085-0004, 582-085-0005
Proposed Amendments: 582-001-0001, 582-001-0003, 582-001-
0005, 582-010-0010, 582-010-0020, 582-010-0025, 582-010-0030,
582-020-0015, 582-020-0030, 582-020-0110, 582-030-0030, 582-
030-0040, 582-050-0000, 582-050-0010, 582-050-0020, 582-050-
0050, 582-050-0060, 582-060-0010, 582-060-0020, 582-070-0010,
582-070-0020, 582-070-0025, 582-070-0030, 582-070-0040, 582-
070-0041, 582-070-0042, 582-070-0043, 582-070-0044, 582-075-
0010, 582-075-0020, 582-075-0030, 582-075-0040, 582-080-0010,
582-080-0020, 582-080-0030, 582-080-0040, 582-090-0010, 582-
100-0040

Proposed Repeals: 582-050-0030, 582-050-0040, 582-070-0005,
582-085-0010, 582-085-0020, 582-085-0040, 582-085-0050, 582-
100-0010, 582-100-0020, 582-100-0030

Last Date for Comment: 7-22-04

Summary: 1. References to disability determination and independ-
ent living services are removed from Chapter 582, except that rules
specific to independent living funds are established in Division 85.
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2. References to policies and manuals are removed or updated
throughout Chapter 582.

3. References to statutes, regulations, administrative rules,
employee job classifications, and program names are removed or
updated throughout Chapter 582.

4. Rules are amended to make grammatical changes and
improvements, remove unintended ambiguity, and incorporate cur-
rent terminology under the federal regulations.

5. OAR 582-001-0001: Incorporates statutory exceptions to rule
amendment notice requirements for technical changes (spelling,
grammatical mistakes, statute numbers) and amended filings, and
updates the notice timeline consistent with state statute.

6. OAR 582-001-005 is amended to clarify the relationship among
state statutes, the OVRS State Plan, Chapter 582, and the Uniform
and Model Rules of Procedure of the Attorney General. The incor-
poration of the 1997 Model Rules is deleted. Ten of the 2004 Model
and Uniform Rules of the Attorney General are adopted: 137-001-
0030 (Conduct of Rulemaking Hearings), 137-001-0040 (Rule-
making Record), 137-001-0080 (Temporary Rulemaking Require-
ments), 137-003-0040 (Conducting Contested Case Hearing),
137-003-0045 (Telephone Hearings), 137-003-0050 (Evidentiary
Rules), 137-003-0055 (Ex Parte Communications), 137-003-0615
(Judicial Notice and Official Notice of Facts), 137-004-0010 (Unac-
ceptable Conduct), and 137-004-0800 (Public Records Exemption
for Home Address).

7. Adds OAR 582-001-0010 adding definitions that apply
throughout Chapter 582. Where these same terms are defined else-
where in Chapter 582 (OAR 582-010-0010, 582-070-0005) the def-
inition in the other division is removed. Definitions are updated for
consistency with 34 CFR 361. The following terms are defined: The
Rehabilitation Act; Administrator, Applicant, Assessment for deter-
mining eligibility and vocational rehabilitation needs, Assistive tech-
nology device, Assistive technology service, CFR, Client Assistance
Program or CAP, Client’s Representative, Community Rehabilitation
Program or CRP, Comparable services and benefits, Competitive
employment, DHS, Eligible individual, Employment outcome,
Extended employment, Extended services, Extreme medical risk,
Family member, Impartial hearing officer, Integrated setting, Main-
tenance, Mediation, OAR, Ongoing support services, ORS, OVRS,
Parent or Guardian, Personal assistance services, Physical and men-
tal restoration services, Physical or mental impairment, Post-employ-
ment services, Provider of community rehabilitation services, Qual-
ified and impartial mediator, Rehabilitation engineering,
Rehabilitation technology, State plan, Substantial impediment to
employment, Supported employment, Supported employment serv-
ices, Transition services, Transitional employment, Transportation,
Vocational rehabilitation services.

8. OAR 582-010-0020 is split into three rules (adding new rules
582-010-0021 and 582-010-0022) for ease of reading and clarifica-
tion of which rules apply to which vendors. OAR 582-010-0020 is
amended to indicate that the CRP Coordinator may exempt an
employer from the rules in Division 582-010 for services provided
to a specific client that are not services for which the employer would
be reimbursed on a routine basis.

9. OAR 582-010-0021 clarifies that OVRS is not requiring crim-
inal history checks of certain listed vendor categories (that are reg-
ulated by other agencies). The rule also expressly allows providers
of child care who are not eligible to apply for registration with the
Child Care Division of the Employment Department to be placed on
the Approved Vendor List if they successfully complete a Criminal
History Check from either DHS or the Child Care Division of the
Employment Department. The rule allows providers of personal
assistance services who are not qualified or certified providers for
this service under Chapter 411 of the Oregon Administrative Rules
to be placed on the Approved Vendor List if they successfully com-
plete a DHS Criminal History Check. Providers of child care and
providers of personal assistance services who are required by this
rule to satisfy criminal history check requirements are also required
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to comply with DHS criminal history check requirements with
respect to each new employee or volunteer providing services to an
OVRS client.

10. OAR 582-010-0022, 582-010-0025(8), and 582-080-0020(6)
add explicit requirements that the following vendor categories com-
ply with DHS criminal history checks (unless these vendors are
licensed by a state or federal agency other than OVRS and acting
within the scope of their license): Assessment for determining eli-
gibility and vocational needs, including technicians for assessment
tests (and excluding assessments by prospective employers of the
client); Job development, placement, and retention services; Orien-
tation and mobility services; Extended employment; Supported
employment services and extended services; Services to family
members (excluding child care) when necessary to the vocational
rehabilitation of the individual; vendors who provide training, write
resumes, consult on self-employment plans, assist with a self-
employed business or write PASS plans (excluding those with no in-
person client contact); tutors; and peer mentors. In addition, within
these vendors categories, all employees and volunteers providing
services to OVRS clients will be subject to criminal records checks.
This requirement is applicable at the time of application or re-appli-
cation (approvals for the vendor list have a two-year duration). OAR
582-010-0020 is amended to indicate that a provider of community
rehabilitation services and any another vendor required under Chap-
ter 582 of the Oregon Administrative Rules to clear a DHS Crimi-
nal History Check may be placed temporarily on the Approved Ven-
dor List by the CRP Coordinator if the circumstances justify a
temporary approval, and that the temporary approval may be termi-
nated by OVRS at any time and shall expire automatically once DHS
completes the criminal history check process.

11. OAR 582-010-0025 is amended to add the requirement that
Category B providers fully inform OVRS clients of the purpose and
results of all service delivery efforts made on their behalf; and be
respectful, inclusive, and accommodating of OVRS clients regard-
less of disability.

12. OAR 582-010-0030 is amended to add that engaging in any
behavior or comments likely to cause public embarrassment to
OVRS clients is grounds for suspension or removal from the
Approved Vendor List.

13. OAR 582-020-0015 is amended to allow a mediation agree-
ment the option of stating that the agreement will not become part
of the casefile record.

14. OAR 582-020-0030 is amended to allow a client the option of
withdrawing a hearing request by orally notifying the Impartial Hear-
ing Officer if the Hearing Officer confirms the withdrawal with a
written dismissal.

15. OAR 582-020-0085 is added to establish a presumption that
a prehearing conference will take place and describe the issues that
may be covered.

16. OAR 582-020-0110 is amended to explicitly authorize an
Impartial Hearing Officer to dismiss an abandoned request for hear-
ing and to define that term. It is also amended to explicitly author-
ize a dismissal when the client withdraws a request for hearing either
orally or in writing.

17. OAR 582-030-0030(1) is amended to clarity that the restric-
tion on client access to records is not limited to records from public
agencies.

18. Throughout Chapter 582, references to “severe” and “most
severe” disabilities are changed to “significant” and “most signifi-
cant” disabilities consistent with current terminology under federal
law.

19. Several rules are amended, OAR 582-050-0030 and 582-050-
0040 are deleted, and OAR 582-050-0005 is added to make Chap-
ter 582 consistent with current federal regulations on eligibility deter-
minations, presumed eligibility, trial work experiences, and extended
evaluations.

20. OAR 582-060-0020 is amended to be consistent with current
federal regulations on the termination of successful clients.
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21. OAR 582-070-0020 and 582-070-0030 are amended to be con-
sistent with federal requirements for paying maintenance expenses.

22. OAR 582-070-0020 is amended to clarify that OVRS does not
pay for personal care assistance if the client is entitled to payment
from another source.

23. OAR 582-070-0025 on vehicle purchases and modifications
is amended to improve its internal consistency.

24. OAR 582-070-0030 is amended to clarify that a prescription
is one of the requirements for OVRS to support drug expenses if con-
trolled substances are involved.

25. OAR 582-070-0030 is amended to remove the requirement
that an independent consultant authorize psychotherapy services, but
permitting OVRS to restrict services to those a consultant recom-
mends.

26. OAR 582-070-0030 is amended to be consistent with current
federal requirements on funding of physical and mental restoration
services.

27. OAR 582-070-0040 is amended to clarify that if a client is
closed as other than rehabilitated, or if tools, supplies, equipment,
vehicles, etc., funded by OVRS are not needed while a client is
receiving plan services or not needed for a client employed at the
time of a successful closure, any such non-prescription property is
subject to repossession by OVRS.

28. Several rules are amended to delete references to “consumers”
and make references to “clients” consistent throughout Chapter 582.

29. OAR 582-075-0030 is amended to clarify that a supplier of
records is not entitled to any payments if the supplier fails to provide
the records requested within a specific deadline identified in the let-
ter requesting the records, and OVRS is not able to make use of the
records as a result.

30. Delete the four current rules in Division 85 on Medical Ser-
vices Vendor Selection Policies is entirely deleted and merge their
text into Division 80 Vendor Selection Policies. OAR 582-080-0000
is amended to clarify vendor selection policies.

31. OAR 582-090-0010 is amended to clarify that there is no man-
date for OVRS to provide non-employment certifications to indi-
viduals who are not clients.

32. OAR 582-100-0010, 582-100-0020, 582-100-0030 are delet-
ed as unnecessary.

33. OAR 582-100-0040 is amended to clarify, consistent with fed-
eral law, that the administrative rules establishing priority for an
Order of Selection are superseded by federal law and the OVRS State
Plan if there is a conflict.

A copy of the proposed rule changes may be obtained by printout
from the link to these amendments at http://www.dhs.state.or.us/
vr/tools_for_staff/policyadminrules.htm. A copy of the proposed rule
changes may also be obtained by contacting the Rules Coordinator
at DHS - OVRS, 500 Summer St. NE, E87, Salem, Oregon 97301-
1120 or at (503) 945-6734.

*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Robert Trachtenberg
Address: Department of Human Services, Vocational Rehabilitation
Services, 500 Summer St. NE, E-87, Salem, OR 97301
Telephone: (503) 945-6734

Department of Public Safety Standards and Training

Chapter 259

Stat. Auth.: Other Auth.: ORS 181.640 & 181.667

Stats. Implemented:

Proposed Amendments: 259-009-0067

Last Date for Comment: 7-22-04

Summary: Allows Department to lapse a fire service professional’s

certification if the individual is not utilized as a fire service profes-

sional for a period of twelve (12) consecutive months or more.
Rule can be viewed at DPSST web site: www.dpsst.state.or.us

Rules Coordinator: Bonnie Salle

Oregon Bulletin

Address: Department of Public Safety Standards and Training, 550
N Monmouth Ave., Monmouth, OR 97361
Telephone: (503) 378-2431
Department of Transportation,
Driver and Motor Vehicle Services Division

Chapter 735
Date: Time: Location:
7-20-04 10 am. Dept. of Transportation

355 Capitol NE

Rm. 122

Salem, OR 97301
Hearing Officer: David Eyerly
Stat. Auth.: ORS 184.616, 184.619, 802.010, 803.012, 803.015,
803.140, 819.016 & 821.060
Stats. Implemented: ORS 803.015 & 803.420
Proposed Adoptions: 735-024-0015, 735-024-0025
Proposed Amendments: 735-024-0030
Proposed Repeals: 735-024-0010, 735-024-0020, 735-024-0040,
735-024-0045, 735-024-0060, 735-024-0090
Last Date for Comment: 7-21-04
Summary: This rulemaking is needed to specify and adopt title
brands that may be added to an Oregon title pursuant to ORS
803.015; to identify when DMV will issue an Oregon title with a
brand, and when a brand may be removed from an Oregon title and
vehicle record. This rulemaking is also needed to remove rule lan-
guage that is either superseded by new rule language or that is out-
dated and no longer needed. As proposed, the adoption of OAR 735-
024-0015 and OAR 735-024-0025 define terms and establish
procedures and requirements pertaining to when a title brand is
required to be printed on an Oregon title and when a brand may be
removed. OAR 735-024-0030 is amended to update definitions per-
taining to vehicles and documents for vehicles that have been dam-
aged, altered, or rebuilt. OAR 735-024-0010, 735-024-0020, 735-
024-0040, 735-024-0045, 735-024-0060 and 735-024-0090 are
repealed because they have either been superseded by OAR 735-024-
0015 and 735-024-0025 or have become outdated and are no longer
needed.

Text of proposed and recently adopted ODOT rules can be found

at web site http://www.odot.state.or.us/rules/.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccoe

Stat. Auth.: ORS 184.616, 184.619, 802.010 & 809.480
Stats. Implemented: ORS 809.480
Proposed Amendments: 735-072-0023, 735-072-0027
Last Date for Comment: 7-21-04
Summary: OAR 735-072-0023 establishes the Provisional Driver
Improvement Program. The proposed amendment specifies that a
person suspended under this Program who is required to pass tests
as a condition of reinstatement, must pass the required tests even if
five years has passed since the suspension. This change is necessary
because driver licenses are now issued for an eight-year period. OAR
735-072-0027 establishes the Adult Driver Improvement Program.
The proposed amendment clarifies that a person who has previous-
ly been suspended under section (4) of this rule will have driving
privileges suspended if a subsequent conviction or preventable acci-
dent is posted to their driving record, and a review of the record
shows the person still has at least four or has more than four driver
improvement violations and/or preventable accidents with the 24-
month review period.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/.
Rules Coordinator: Brenda Trump
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Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccoe

Stat. Auth.: ORS 183.430, 184.616, 184.619, 802.010, 802.012,
802.031, 802.370, 803.530, 803.600, 803.625, 803.640, 820.560,
821.060, 821.080, 822.005 - 822.080 & 822.084
Stats. Implemented: ORS 183.415, 802.031, 802.370, 803.600 -
803.650, 820.560, 821.060, 821.080, 822.005 - 822.084 & 822.310
Proposed Adoptions: 735-150-0039, 735-150-0205
Proposed Amendments: 735-150-0000 - 735-150-0015, 735-150-
0020 - 735-150-0050, 735-150-0060, 735-150-0080, 735-150-0090,
735-150-0105 - 735-150-0160, 735-150-0180, 735-150-0190
Proposed Repeals: 735-150-0100
Last Date for Comment: 7-21-04
Summary: These rules establish procedures and requirements for the
administration and enforcement of laws relating to the regulation of
Oregon vehicle dealers. The proposed changes bring them into com-
pliance with legislative changes to relevant statutes and provide addi-
tional safeguards to Oregon vehicle consumers. The proposed rule
changes: establish qualifications for dealers to act as agents of DMV;
establish procedures and requirements for closure of a dealership;
add an exemption for dealers from satisfying financing within 15
days for inventory financing security interest when a dealer is the
debtor and amends dealer record rules to comply with Chapter 332,
Oregon Laws 2003 (SB 603); add a specific sanction and penalties
for a dealer who acts as a DMV agent when not covered by bond or
insurance, Chapter 471, Oregon Laws 2003 (HB 3048); and update
terms and definitions and make other non-substantive changes to
simplify rule language.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccos

Employment Department

Chapter 471
Date: Time: Location:
7-16-04 9 a.m. Empoyment Dept. Auditorium

875 Union NE

Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657.610
Stats. Implemented: ORS 657.665 & 657.156
Proposed Amendments: 471-020-0010, 471-020-0020, 471-020-
0030, 471-020-0035, 471-020-0040
Last Date for Comment: 7-16-04, 5 p.m.
Summary: The Employment Department is proposing to amend:
OAR 471-020-0010 to update references; OAR 471-020-0020 to
update references; OAR 471-020-0030 to update references; OAR
471-020-0035 to update references; and OAR 471-020-0040 to
update references.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, 875 Union St. NE - Room 312,
Salem, OR 97311
Telephone: (503) 947-1724

ecccccccos

Date:
7-16-04

Location:

Empoyment Dept. Auditorium
875 Union NE

Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 183 & 657

Time:
8 a.m.
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Stats. Implemented: ORS 183.335, 183.341, 183.360, 657.665 &
657
Proposed Amendments: 471-010-0010, 471-010-0020, 471-010-
0050, 471-010-0054
Last Date for Comment: 7-16-04, 5 p.m.
Summary: The Employment Department is proposing to amend:
OAR 471-010-0010 to update and add to the notice requirements for
rules; OAR 471-010-0020 to adopt the latest “Attorney General’s
Model Rules of Procedure” for rulemaking; OAR 471-010-0050 to
add and clarify definitions; OAR 471-010-0054 to update when and
what authorized disclosures the Department can make.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, 875 Union St. NE - Room 312,
Salem, OR 97311
Telephone: (503) 947-1724

Location:

Empoyment Dept. Auditorium

875 Union NE

Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657.610
Stats. Implemented: ORS 657.665 & 657.156
Proposed Adoptions: 471-030-0044, 471-030-0054, 471-030-
0126
Proposed Amendments: 471-030-0023, 471-030-0037, 471-030-
0055, 471-030-0065, 471-030-0075
Proposed Repeals: 471-030-0200, 471-030-0126(T)
Last Date for Comment: 7-16-04, 5 p.m.
Summary: The Employment Department is proposing to adopt:
OAR 471-030-0044 to clarify the meaning of “systematic and sus-
tained effort to obtain work™’; OAR 471-030-0054 to clarify who may
present a written admission; and OAR 471-030-0126 regarding
Absence Due to Alcohol or Drug Use.

The Employment Department is proposing to amend: OAR 471-
030-0023 to clarify the date when the three-year period for extend-
ing a base year begins; OAR 471-030-0037 to clarify the process for
deciding prevailing wage rates; OAR 471-030-0055 to update ref-
erences; OAR 471-030-0065 to update references; and OAR 471-
030-0075 to clarify the process for deciding if “reasonable assur-
ance” exists.

The Employment Department is proposing to repeal: OAR 471-
030-0200 “Precedent Decisions”; and OAR 471-030-0200 Tempo-
rary rule regarding Absence Due to Alcohol or Drug Use.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, 875 Union St. NE - Room 312,
Salem, OR 97311

Telephone: (503) 947-1724

ecccccccoe

Time:
10 a.m.

Date:
7-16-04

Date:
7-16-04

Location:

Empoyment Dept. Auditorium

875 Union NE

Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.457, 657.610 & 657

Stats. Implemented: ORS 657.610, 657.044, 657.457, 657.504 -
657.575, 657.660 & 657.663

Proposed Amendments: 471-031-0017, 471-031-0067, 471-031-
0080, 471-031-0085, 471-031-0110

Last Date for Comment: 7-16-04, 5 p.m.

Summary: The Employment Department is proposing to amend:
OAR 471-031-0067 retroactively to correct a filing error; OAR 471-
031-0080 retroactively to correct a filing error; OAR 471-031-0085
retroactively to correct a filing error; and OAR 471-031-0110

Time:
11 am.
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retroactively to correct a filing error. These rule changes were pre-
viously submitted to the Secretary of State and became effective June
23rd, 2002. These rules are identical to the rules previously filed with
the Secretary of State on June 23rd, 2002.

The Employment Department is proposing to amend: OAR 471-
031-0017 to clarify a definition.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, 875 Union St. NE - Room 312,
Salem, OR 97311
Telephone: (503) 947-1724

ecccccccoe

Date: Time: Location:
7-16-04 1 p.m. Empoyment Dept. Auditorium
875 Union NE

Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657
Stats. Implemented: ORS 657, 657.610, 657.270, 657.280 &
657.485
Proposed Amendments: 471-040-0005, 471-040-0015, 471-040-
0020, 471-040-0021, 471-040-0023, 471-040-0025, 471-040-0026,
471-040-0030, 471-040-0035, 471-040-0040
Proposed Repeals: 471-040-0040(T)
Last Date for Comment: 7-16-04, 5 p.m.
Summary: The Employment Department is proposing to amend:
OAR 471-040 (all) to update references; and OAR 471-040-0040 to
address the procedure that will be followed when the filing party
failed to appear at a hearing that led to the decision on appeal.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, 875 Union St. NE - Room 312,
Salem, OR 97311
Telephone: (503) 947-1724

ecccccccos

Date:
7-16-04

Location:

Empoyment Dept. Auditorium
875 Union NE

Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.610

Stats. Implemented: ORS 657.275 & 657.685

Proposed Amendments: 471-041-0060

Proposed Repeals: 471-041-0150, 471-041-0060(T)

Last Date for Comment: 7-16-04, 5 p.m.

Summary: The Employment Appeals Board is proposing to amend:
471-041-0060 to update “Application for Review.”

The Employment Appeals Board is proposing to repeal: OAR 471-
041-0150; and OAR 471-041-0060 Temporary rule 471-041-0060
regarding “Application for Review.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, 875 Union St. NE - Room 312,
Salem, OR 97311

Telephone: (503) 947-1724

Employment Department,

Time:
2 p.m.

Child Care Division
Chapter 414
Date: Time: Location:
7-19-04 8 a.m. Employment Dept. Auditorium

875 Union NE
Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657.610
Stats. Implemented: ORS 657A.010
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Proposed Repeals: 414-005-0000, 414-005-0010, 414-005-0020
Last Date for Comment: 7-19-04, 5 p.m.

Summary: The Employment Department, Child Care Division, is
proposing to repeal: OAR 414-005-0000, 414-005-0010 & 414-005-
0020 as the Children’s Trust Fund has been dissolved.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, Child Care Division, 875 Union
St. NE - Room 312, Salem, OR 97311

Telephone: (503) 947-1724

ecccccccoe

Date:
7-19-04

Location:

Employment Dept. Auditorium
875 Union NE

Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.610

Stats. Implemented: ORS 657A.260, 657A.280, 657A.330,
657A.360, 657A.600 - 657A.640 & 657A.700 - 657A.718
Proposed Amendments: 414-050-0000, 414-050-0005

Last Date for Comment: 7-19-04, 5 p.m.

Summary: The Employment Department, Child Care Division, is
proposing to amend: OAR 414-050-0000 to adopt the latest “Attor-
ney General’s Model Rules of Procedure” for rulemaking; and OAR
414-050-0005 to update and add to the notice requirements for rules.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, Child Care Division, 875 Union
St. NE - Room 312, Salem, OR 97311

Telephone: (503) 947-1724

ecccccccoe

Time:
9 a.m.

Date: Time: Location:
7-19-04 10 a.m. Employment Dept. Auditorium
875 Union NE

Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657.610
Stats. Implemented: ORS 657A.030
Proposed Amendments: 414-061-0050
Last Date for Comment: 7-19-04, 5 p.m.
Summary: The Employment Department, Child Care Division, is
proposing to amend: OAR 414-061-0050 to include a reference to
“firearm prohibition orders.”
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, Child Care Division, 875 Union
St. NE - Room 312, Salem, OR 97311
Telephone: (503) 947-1724

ecccccccoe

Date: Time: Location:
7-19-04 11 am. Employment Dept. Auditorium
875 Union NE

Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657.610 & 657A.260
Stats. Implemented: ORS 657A.260
Proposed Amendments: 414-205-0055
Last Date for Comment: 7-19-04, 5 p.m.
Summary: The Employment Department, Child Care Division, is
proposing to amend: OAR 414-205-0055 to remove a phase-in peri-
od that has ended.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe

July 2004: Volume 43, No. 7



NOTICES OF PROPOSED RULEMAKING

Address: Employment Department, Child Care Division, 875 Union
St. NE - Room 312, Salem, OR 97311
Telephone: (503) 947-1724

ecccccccoe

Location:

Employment Dept. Auditorium
875 Union NE

Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.610, 657A.260 & 657A.280

Stats. Implemented: ORS 657A.260 & 657A.280

Proposed Amendments: 414-350-0010

Last Date for Comment: 7-19-04, 5 p.m.

Summary: The Employment Department, Child Care Division, is
proposing to amend: OAR 414-350-0010 to edit references, and to
add the definition of “sanitizing.”

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, Child Care Division, 875 Union
St. NE - Room 312, Salem, OR 97311

Telephone: (503) 947-1724

ecccccccos

Date:
7-19-04

Time:
1 p.m.

Date:
7-19-04

Location:

Employment Dept. Auditorium
875 Union NE

Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.610

Stats. Implemented: ORS 657A.010

Proposed Amendments: 414-400-0050

Last Date for Comment: 7-19-04, 5 p.m.

Summary: The Employment Department, Child Care Division, is
proposing to amend: OAR 414-400-0050 to edit references.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, Child Care Division, 875 Union
St. NE - Room 312, Salem, OR 97311

Telephone: (503) 947-1724

ecccccccoe

Time:
2 p.m.

Location:

Employment Dept. Auditorium
875 Union NE

Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.610 & 657A

Stats. Implemented: ORS 657A.100 - 657A.190

Proposed Amendments: 414-500-0010, 414-500-0020, 414-500-
0030, 414-500-0050, 414-500-0060, 414-500-0080

Last Date for Comment: 7-19-04, 5 p.m.

Summary: The Employment Department, Child Care Division, is
proposing to amend: OAR 414-500-0010; 414-500-0020, 414-500-
0030; 414-500-0050; 414-500-0060; & 414-500-0080 retroactively
to correct a filing error.

These rules changes were previously submitted to the Secretary
of State and became effective June 21st, 2002. These rules are iden-
tical to the rules previously filed with the Secretary of State on June
21st, 2002.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, Child Care Division, 875 Union
St. NE - Room 312, Salem, OR 97311

Telephone: (503) 947-1724

Time:
3 p.m.

Date:
7-19-04
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Office of Energy
Chapter 330
Date: Time: Location:
7-22-04 9:30 a.m.-12 p.m. Oregon Dept. of Energy

625 Marion St. NE
Salem, OR
Hearing Officer: George Thompson
Stat. Auth.: ORS 469.040, 469.165, 756.040 & 757.600 - 757.687
Stats. Implemented:
Proposed Amendments: 330-140-0010 - 330-140-0140
Last Date for Comment: 7-29-04
Summary: The purpose of the proposed rule changes are to:

1. Change the name from the Oregon Office of Energy to the Ore-
gon Department of Energy and fix typographical errors.

2. Revise the rules to reflect the correct starting date of the pro-
gram.

3. Revise the rules to remove the requirement that the self-direc-
tion customer calculate and pay public purpose charges independent
of the electric bill.

4. Revise the rules to remove the annual reporting requirement
associated with the monthly calculation and payment of the Public
Purpose Charge.

*Auxiliary aids for persons with disabilities are available upon

advance request.

Rules Coordinator: Kathy Stuttaford

Address: Office of Energy, 625 Marion St. NE, Ste. 1, Salem, OR

97301-3742

Telephone: (503) 378-4128

Oregon Economic and Community Development Department
Chapter 123

Stat. Auth.: ORS 183.341(2), 183.415(4), 183.452(2), 183.464(2),
285A.075(5), 285A.110(1), 285C.453(5) & 285C.530(3)

Stats. Implemented: ORS 183.415, 183.452, 183.464, 285C.450 -
285C.480, 285C.503, 285C.506 & 285C.530

Proposed Adoptions: Rules in 123-001, 123-145

Proposed Amendments: Rules in 123-145

Proposed Repeals: Rules in 123-145

Proposed Ren. & Amends: Rules in 123-145

Last Date for Comment: 7-16-04

Summary: Generally amend, correct and enhance the administra-
tive rules governing the processes, construal, technical matters and
so forth for Vertical Housing Development Zones, including impo-
sition of an application fee for project certification (to receive par-
tial exemption from provided taxes) per new law. This rulemaking
is also being utilized to set forth the procedures for handling con-
tested case appeals, in that this program is relatively more likely to
entail notices for administrative hearing rights, which are relevant to
two other 2001 tax incentives administered by this agency.

Rules Coordinator: Philip A. Johnson, II

Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280

Telephone: (503) 986-0159

ecccccccoe

Stat. Auth.: ORS 285A.075(5) & 285A.110(1)

Stats. Implemented: ORS 285A.627

Proposed Adoptions: 123-020-0100

Proposed Repeals: 123-020-0050

Proposed Ren. & Amends: 123-020-0005 to 123-020-0105, 123-
020-0010 to 123-020-0110, 123-020-0015 to 123-020-0115, 123-
020-0020 to 123-020-0120, 123-020-0025 to 123-020-0125, 123-
020-0030 to 123-020-0130, 123-020-0035 to 123-020-0135,
123-020-0040 to 123-020-0140

Last Date for Comment: 7-21-04

Summary: This division of administrative rules describes the
process for bringing a port formation request to the Economic &
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Community Development Department. These amendments are nec-
essary to make permanent the temporary amendments filed on Feb-
ruary 3, 2004 as a result of the 2003 Legislative Session, specifically
HB 2300. The old rule is more restrictive than the current statutes and
the Department of Justice advised the Department to amend its rules
to allow application by country order. A copy of the changes is post-
ed on the Department’s website at http://www.econ.state.or.us
Rules Coordinator: Philip A. Johnson, II

Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280

Telephone: (503) 986-0159

ecccccccoe

Stat. Auth.: ORS 285A.075(5) & 285A.110(1)

Stats. Implemented: ORS 285A.654 - 285A.660

Proposed Adoptions: 123-025-0012

Proposed Amendments: 123-025-0010, 123-025-0015, 123-025-
0021, 123-025-0023, 123-025-0025, 123-025-0030

Last Date for Comment: 7-21-04

Summary: This filing is intended to make permanent the temporary
rules filed February 3, 2004 and incorporate comments received at
the public hearing held March 16, 2004.

This division of administrative rules describes the procedures,
standards and criteria for operating the Port Planning and Marketing
Fund program. The 2003 Legislature repealed the June 30, 2003 sun-
set for this program. The Department is amending this division of
administrative rules to incorporate the new legislation, to clean up
the text, and to rearrange the format of the rule to make it easier to
read and understand.

A copy of the rules is available on the Department website at
http://www.econ.state.or.us.

Rules Coordinator: Philip A. Johnson, II

Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280

Telephone: (503) 986-0159

ecccccccoe

Stat. Auth.: ORS 285A.075(5) & 285A.110(1)
Stats. Implemented: ORS 285A.666 - 285A.723
Proposed Amendments: 123-030-0004, 123-030-0010, 123-030-
0020, 123-030-0030, 123-030-0040, 123-030-0050
Last Date for Comment: 7-21-04
Summary: This division of rules describes the procedures, standards
and criteria for operating the Port Revolving Fund program. The
2003 legislature made changes to this program and this filing updates
this division and incorporates those changes. This filing is intended
to make permanent the temporary rules filed on February 3, 2004.
The Oregon Port Revolving Fund provides long-term loans to
ports at below-market interest rates. The 23 locally formed Port Dis-
tricts are the only entities eligible for Port Revolving Fund loans. The
variety of projects eligible is very broad. However projects must be
located within port district boundaries.
A copy of the rules is available on the Department website at
http://www.econ.state.or.us.
Rules Coordinator: Philip A. Johnson, II
Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280
Telephone: (503) 986-0159

ecccccccoe

Stat. Auth.: ORS 285A.075(5) & 285A.110(1)

Stats. Implemented: ORS 285A.666 - 285A.732

Proposed Adoptions: 123-035-0000, 123-035-0005, 123-035-
0010

Last Date for Comment: 7-21-04

Summary: This division describes the procedures and standards for
the Ports Representative Group as authorized by the 2003 Legisla-
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ture in HB 2300. This filing is intended to make permanent the tem-
porary rules adopted on February 3, 2004.

A copy of the rules is available on the Department website at
http://www.econ.state.or.us.
Rules Coordinator: Philip A. Johnson, II
Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280
Telephone: (503) 986-0159

ecccccccos

Stat. Auth.: ORS 285A.075(5) & 285A.110(1); Other Auth.: ORS
285B.419

Stats. Implemented: ORS 285B.410 - 285B.482

Proposed Adoptions: 123-042-0180, 123-042-0190

Proposed Amendments: 123-042-0020, 123-042-0030, 123-042-
0040, 123-042-0070, 123-042-0080, 123-042-0150, 123-042-0160
Proposed Repeals: 123-042-0050, 123-042-0060, 123-042-0075,
123-042-0130, 123-042-0140, 123-042-0170

Last Date for Comment: 7-21-04

Summary: This division describes the process for administering and
distribution of funds under the Special Public Works Fund. The
administrative rules are being amended to reflect statutory changes
from the 2003 legislative session, specifically HB 2300 and 2011.
The changes are necessary because the old rules are more restrictive
and not in compliance with the new law.

Temporary rules were issued February 3, 2004. A public hearing
was held on March 16, 2004 for comments on the temporary rules.
This filing is intended to clean up the language of the temporary
rules, make them permanent, and incorporate comments raised at the
March meeting.

A copy of the rules is available on the Department website at
http://www.econ.state.or.us.

Rules Coordinator: Philip A. Johnson, II

Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280

Telephone: (503) 986-0159

ecccccccoe

Stat. Auth.: ORS 285A.075(5) & 285A.110(1)

Stats. Implemented: ORS 285A.654 - 285A.660

Proposed Adoptions: 123-027-0055, 123-027-0105, 123-027-
0155, 123-027-0160, 123-027-0165, 123-027-0170

Proposed Amendments: 123-027-0040, 123-027-0050, 123-027-
0060, 123-027-0070

Proposed Repeals: 123-027-0080

Proposed Ren. & Amends: 123-027-0100 to 123-027-0105, 123-
027-0110 to 123-027-0210

Last Date for Comment: 7-21-04

Summary: This filing is intended to make permanent the temporary
rules filed February 3, 2004 and address comments received at the
advisory meeting held March 4, 2004. The Department is amending
this division to incorporate new legislation from the 2003 session,
clean up the text, and rearrange the format to make it easier to read
and understand.

The Marine Navigation Fund rules provide procedures, standards
and criteria for Oregon ports to receive Federal funding for dredg-
ing and dredging-related projects and for non-federal projects that
may not qualify for federal funding but qualify under an expanded
set of criteria. The 2003 legislature provided funds for non-federal
projects for the first time and with that funding provided more
detailed requirements.

A copy of the rules is available on the Department website at
http://www.econ.state.or.us.

Rules Coordinator: Philip A. Johnson, II
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Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280

Telephone: (503) 986-0159

ecccccccoe

Stat. Auth.: ORS 285A.075(5), 285A.110(1) & 285B.236(1)
Stats. Implemented: ORS 285B.230 - 285B.269

Proposed Amendments: 123-057-0110, 123-057-0130, 123-057-
0170, 123-057-0190, 123-057-0210, 123-057-0230, 123-057-0310,
123-057-0330, 123-057-0350, 123-057-0410, 123-057-0430, 123-
057-0450, 123-057-0470, 123-057-0510, 123-057-0530, 123-057-
0710

Last Date for Comment: 7-21-04

Summary: These rules govern the use of Regional and Rural Invest-
ment funds and outline the required planning and distribution includ-
ing specific performance criteria for the use of those funds. This fil-
ing is intended to replace and make permanent the temporary rules
filed February 3, 2004.

In accordance with HB 2300 from the 2003 legislative session, this
revision modifies “Regional Investment Plans” to become “Region-
al Investment Strategy” with expanded purposes to leverage and
attract capital investment. This bill directs the Economic & Com-
munity Development Commission and Regional Investment Board
to establish Regional Performance Measures. The bill establishes cri-
teria for Regional Investment Boards to evaluate the effectiveness of
activities funded with Regional and Rural investment Funds.
Rules Coordinator: Philip A. Johnson, II
Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280
Telephone: (503) 986-0159

ecccccccoe

Stat. Auth.: ORS 285A.075(5), 285A.110(1) & 285B.236(1)
Stats. Implemented: ORS 285B.230 - 285B.269

Proposed Amendments: 123-055-0100, 123-055-0120, 123-055-
0200, 123-055-0240, 123-055-0300, 123-055-0340, 123-055-0400,
123-055-0420, 123-055-0440, 123-055-0460, 123-055-0525, 123-
055-0600, 123-055-0620, 123-055-0900

Last Date for Comment: 7-21-04

Summary: These rules govern the use of Regional and Rural Invest-
ment funds and outline the required planning and distribution includ-
ing specific performance criteria for the use of those funds. This fil-
ing is intended to replace and make permanent the temporary rules
filed February 3, 2004.

In accordance with HB 2300 from the 2003 legislative session, this
revision modifies “Regional Investment Plans” to become “Region-
al Investment Strategy” with expanded purposes to leverage and
attract capital investment. This bill directs the Economic & Com-
munity Development Commission and Regional Investment Board
to establish Regional Performance Measures. The bill establishes cri-
teria for Regional Investment Boards to evaluate the effectiveness of
activities funded with Regional and Rural investment Funds.
Rules Coordinator: Philip A. Johnson, II
Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280
Telephone: (503) 986-0159

ecccccccoe

Stat. Auth.: ORS 285A.075(5) & 285A.110(1)

Stats. Implemented: ORS 279.051

Proposed Amendments: 123-006-0005, 123-006-0015, 123-006-
0020, 123-006-0025

Proposed Repeals: 123-006-0010

Last Date for Comment: 7-21-04

Summary: This rule sets forth the Department’s personal services
contracts screening and selection procedures. This filing is intend-
ed to:
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1) Clean up the text of the rules and correct the statutory refer-
ences.

2) Make this division easier to understand and apply.

3) Provide for alternative procedures for work order contracts.

The proposed text will be that contained in the temporary rules
filed on June 15, 2004. It can also be found on the Department’s web-
site at http://www.econ.state.or.us/rule_review.htm or contact the
Department’s Rules Coordinator for a hard copy.
Rules Coordinator: Philip A. Johnson, II
Address: Oregon Economic and Community Development Depart-
ment, State Lands Bldg., Suite 200, 775 Summer St. NE, Salem, OR
97301-1280
Telephone: (503) 986-0159

ecccccccoe

Oregon Liquor Control Commission

Chapter 845
Date: Time: Location:
8-25-04 10 am.-12 p.m. 9079 SE McLoughlin Blvd.

Portland, OR 97222
Hearing Officer: Katie Hilton
Stat. Auth.: ORS 471.730(5)
Stats. Implemented: ORS 471.750
Proposed Amendments: 845-015-0145
Last Date for Comment: 9-8-04
Summary: OAR 845-015-0145 addresses relationships between
retail sales agents and Full On-Premises Sales licensees. Section (5)
of the rule addresses delivery of distilled spirits and related items by
retail sales agents to licensees holding Full On-Premises Sales licens-
es. The Commission intends to amend the rule to remove language
which refers to the Commission’s Retail Operations Manual. The
Commission’s Intent is to allow retail sales agents to deliver, but to
remove constraints on delivery which are contained in the Retail
Operations Manual.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Katie Hilton
Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222-7355
Telephone: (503) 872-5004

ecccccccoe

Date:
7-27-04

Location:
9079 SE McLoughlin Blvd.
Portland, OR 97222

Time:
10 am.-12 p.m.

Hearing Officer: Katie Hilton

Stat. Auth.: ORS 471, 471.030 & 471.730(1) & (5)

Stats. Implemented: ORS 471.313

Proposed Amendments: 845-005-0326

Last Date for Comment: 8-10-04

Summary: This rule describes a variety of public interest or con-
venience issues for which the Commission may deny a license unless
the applicant shows good cause to overcome the criteria.

Section (4)(a) of the rule allows the Commission to refuse an Off-
Premises Sales license to the holder of a Full On-Premises sales
licensee unless good cause applies. The Commission believes the his-
toric reasons for the prohibition on this combination of licenses no
longer exists, and wishes to explore a change in policy through rule-
making. The proposal is to amend the rule to remove the refusal basis
when this combination of licenses is requested.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Katie Hilton

Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222-7355

Telephone: (503) 872-5004
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Stat. Auth.: ORS 471, 471.030, 471.040 & 471.730(1) & (5)
Stats. Implemented: ORS 183.335, 183.341(1),471.166,471.313,
471.340, 471.345, 471.360, 471.360(1)(b), 471.380, 471.398,
471.445 & 471.750(1)

Proposed Amendments: 845-001-0005, 845-001-0007, 845-005-
0308, 845-006-0365, 845-009-0010, 845-009-0015, 845-009-0020,
845-010-0920, 845-013-0001, 845-015-0115

Last Date for Comment: 8-1-04

Summary: These ten rules need minor “housekeeping-type”
amendments to correct incorrect internal citations, grammatical
errors, etc. None of the amendments make significant changes to the
rule.

Rules Coordinator: Katie Hilton

Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222-7355

Telephone: (503) 872-5004

Oregon Public Employees Retirement System

Chapter 459
Date: Time: Location:
7-19-04 2 p.m. Boardroom

PERS Headquarters

11410 SW 68th Pkwy.

Tigard, OR
Hearing Officer: Holly Hayes
Stat. Auth.: ORS 238.610, 238.650, 238.157, 238.162 & 238.175
Stats. Implemented: ORS 238.610, 238.157, 238.162, 238.175 &
OL 2003 Ch. 105 (Enrolled HB 2401)
Proposed Amendments: 459-005-0250
Last Date for Comment: 8-20-04
Summary: The proposed rule modification adds a new section relat-
ing to recovering costs incurred by PERS in processing certain pur-
chases of retirement credit. This new section implements HB 2401°s
changes to ORS 238.157, ORS 238.162, and ORS 238.175, which
relate to purchasing retirement credit for certain periods of military
service, out-of-state teaching time, or disability, respectively. These
statutes previously stated that a member must pay a lump sum rep-
resenting the full cost of providing that credit; they now specify that
this full cost includes all administrative costs incurred in processing
the purchase. The proposed rule modification sets the administrative
cost for full cost purchases at $145 each.

The proposed rule modification is available to any person upon
request. The rule is also available at http://www.pers.state.or.us. Pub-
lic comment may be mailed to the above address or sent via email
to yvette.s.elledge @state.or.us.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Yvette S. Elledge

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700

Telephone: (503) 603-7713

ecccccccoe

Oregon State Fair and Exposition Center
Chapter 622

Stat. Auth.: ORS 565.060
Stats. Implemented: ORS 565.080
Proposed Amendments: 622-001-0000, 622-001-0005, 622-030-
0005
Last Date for Comment: 7-21-04
Summary: Amendments to these rules are for housekeeping pur-
poses. Amendments to 622-001 update the rule to reflect the statu-
tory requirements in ORS 183.335 for agency notice of proposed
rulemaking. Amendments to 622-030 change the rule to remove the
fine for distributing materials without the written consent of the
Agency.

Copies of the amendments are available upon request by email-
ing Alesia Gadach at Alesia.Gadach @fair.state.or.us or calling 503-
947-3204.
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Rules Coordinator: Alesia Gadach

Address: Oregon State Fair and Exposition Center, 2330 - 17th St.
NE, Salem, OR 97303-3201

Telephone: (503) 947-3204

ecccccccos

Oregon State Library
Chapter 543
Date: Time: Location:
8-13-04 11 am. Southern Oregon U Library

University Rm.

1250 Siskiyou Blvd.

Ashland, OR 97520
Hearing Officer: William Sullivan, Board of Trustees Chairperson
Stat. Auth.: ORS 357.209
Stats. Implemented: ORS 357.206
Proposed Amendments: 543-060-0030, 543-060-0040
Last Date for Comment: 8-13-04
Summary: SB 12, enacted by the 2003 Regular Session of the Ore-
gon Legislative Assembly, eliminates reimbursements to libraries
that make interlibrary loans, and establishes matching grants or other
assistance for purposes of licensing electronic databases and facili-
tating statewide ground delivery of library materials. OAR 543-060-
0000 through 543-060-0060 was amended and adopted on Decem-
ber 12, 2003. Program changes require amending OAR 543-
060-0030 and 543-060-0040.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: James B. Scheppke
Address: Oregon State Library, State Library Building
250 Winter St. NE, Salem, OR 97301
Telephone: (503) 378-4243, ext. 243

Oregon State Lottery
Chapter 177

Stat. Auth.: OR Const., Art. XV, §4(4) & ORS 461
Stats. Implemented: ORS 461.213
Proposed Adoptions: 177-090-0057
Proposed Amendments: 177-090-0000, 177-090-0005, 177-090-
0010, 177-090-0015, 177-090-0020, 177-090-0025, 177-090-0035,
177-090-0040, 177-090-0045, 177-090-0050, 177-090-0055
Proposed Repeals: 177-090-0030, 177-090-0060
Last Date for Comment: 7-23-04
Summary: The proposed language updates the definitions; revises
the game description; updates the play dates and times; updates the
reference for canceling a ticket according to OAR 177-046-0060;
updates the ticket purchase rule; updates the prize pool rule; updates
and revises the time for payment of prizes; updates the probability
of winning tables; revises the determination of winners rule; adds a
new rule entitled “Game Cancellation, Postponement, or Termina-
tion”’; and repeals the Ticket Accuracy and Governing Law rules for
redundancy.
Rules Coordinator: Mark W. Hohlt
Address: Oregon State Lottery, 500 Airport Rd. SE, Salem, OR
97301
Telephone: (503) 540-1417

Oregon Student Assistance Commission,

Office of Degree Authorization

Chapter 583
Date: Time: Location:
7-30-04 11 a.m. 1500 Valley River Dr.
Suite 100

Eugene, OR 97401
Hearing Officer: Brian Clem, Commission Chair
Stat. Auth.: ORS 348.594 - 348.615 & 348.992
Stats. Implemented: ORS 348.606
Proposed Amendments: Rules in 583-030
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Last Date for Comment: 7-30-04
Summary: Make substantial changes to state oversight of religious
colleges pursuant to advice of Department of Justice. Changes and
raises certain fees. Makes technical changes in other college over-
sight rules.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Sandra Rupe
Address: Student Assistance Commission, Office of Degree Autho-
rization, 1500 Valley River Dr. #100, Eugene, OR 97401
Telephone: (541) 687-7409

Oregon University System,

Western Oregon University

Chapter 574

Stat. Auth.: ORS 351.070 & 351.072
Stats. Implemented: ORS 351.070 & 351.072
Proposed Amendments: 574-001-0000, 574-010-0005, 574-010-
0010, 574-010-0020, 574-010-0030, 574-010-0060, 574-010-0067,
574-010-0068, 574-010-0070, 574-010-0075, 574-010-0080, 574-
010-0085, 574-020-0015, 574-040-0001, 574-040-0005, 574-040-
0015, 574-040-0025, 574-040-0030, 574-040-0035, 574-050-0005
Proposed Repeals: 574-010-0015, 574-010-0025, 574-010-0035,
574-010-0040, 574-010-0045, 574-010-0050, 574-010-0055
Last Date for Comment: 7-24-04
Summary: Amendments will allow for increases, additions, and
revisions of special course fees and general services fees; revisions
to the notice rule for rulemaking; revisions to student and unclassi-
fied professional employees grievance and discrimination complaint
procedures; and revision to faculty records and student records infor-
mation.
Rules Coordinator: Debra L. Charlton
Address: Oregon State System of Higher Education, Western Ore-
gon University, 345 N Monmouth Ave., Monmouth, OR 97361
Telephone: (503) 838-8175

Oregon Watershed Enhancement Board

Chapter 695

Location:

State Lands Bldg.

Rm. 201

775 Summer St. NE

Salem, OR

Hearing Officer: Allison Hensey

Stat. Auth.: ORS 541.396

Stats. Implemented: ORS 541.375(9)

Proposed Adoptions: Rules in 695-045

Last Date for Comment: 8-12-04, 5 p.m.

Summary: The Oregon Watershed Enhancement Board is propos-
ing to adopt new administrative rules governing its provision of com-
petitive grant awards for land acquisition projects. The draft rules
propose adoption of ecological priorities for OWEB’s land acquisi-
tion grant awards, revise the manner in which grant applications are
processed and evaluated, and change the manner in which OWEB
funding decisions are made. A public comment period for the pro-
posed administrative rules will begin on July 12, 2004, and end at
5:00 p.m. on August 12, 2004. Several public hearings will be held
at locations around the state to solicit public comment on the pro-
posed rules, and to answer questions about the proposed rules. The
locations, times, and dates for these hearings will be posted on
OWEDB’s website after June 25, 2004, or can be obtained by calling
Maribeth Mattson at (503) 986-0202 after June 25, 2004. On July 12,
2004, the proposed rules will be posted on OWEB’s website at
www.oweb.state.or.us. To request a copy of the proposed rules,
please call or email Maribeth Mattson at 503-986-0202 or
maribeth.mattson @state.or.us beginning July 12, 2004. You may also
mail a request for a copy of the proposed rules to Maribeth Mattson,

Date:
8-3-04

Time:
1-2 p.m.
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OWEB, Acquisition Rules, 775 Summer St. NE, Suite 360, Salem,
OR 97301.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Bonnie King

Address: Oregon Watershed Enhancement Board, 775 Summer St.
NE, Suite 360, Salem, OR 97301-1290

Telephone: (503) 986-0181

Oregon Youth Authority
Chapter 416

Stat. Auth.: ORS 420A.025

Stats. Implemented: ORS 420.100 & 420.105

Proposed Adoptions: 416-450-0070

Proposed Amendments: 416-450-0000, 416-450-0010, 416-450-
0040, 416-450-0050, 416-450-0060

Last Date for Comment: 7-21-04

Summary: OAR 416-450-0070 is being adopted to provide guide-
lines for a mentor program. Other rules are being amended to clar-
ify the use of volunteers in OYA facilities and local offices and fur-
ther clarify the definitions of close custody and offices for purposes
of using volunteers. Interested persons may request a copy of the cur-
rent rule from Kimberly Walker, OYA Rules/Policy Coordinator, 530
Center Street, Suite 200, Salem, OR 97301; 503-378-3864.

Rules Coordinator: Kimberly Walker

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765

Telephone: (503) 378-3864

ecccccccoe

Stat. Auth.: ORS 420A.025

Stats. Implemented:

Proposed Repeals: 416-400-0000, 416-400-0010

Last Date for Comment: 7-21-04

Summary: Language relevant to the Oregon Youth Authority will
be moved to more appropriate rules. Definitions will be incorporat-
ed into other rules as necessary. Interested persons may request a
copy of the current rule from Kimberly Walker, OYA Rules/Policy
Coordinator, 530 Center Street, Suite 200, Salem, OR 97301; 503-
378-3864.

Rules Coordinator: Kimberly Walker

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765

Telephone: (503) 378-3864

ecccccccoe

Public Utility Commission

Chapter 860
Date: Time: Location:
7-21-04 9:30 a.m. Public Utility Commission

Main Hearing Rm.

550 Capitol St. NE

Salem, OR
Hearing Officer: Kathryn Logan
Stat. Auth.: ORS 183, 756 & 757
Stats. Implemented: ORS 756.040, 757.600 - 667 & HB 3376
Proposed Amendments: 860-038-0005, 860-038-0220, 860-038-
0270, 860-038-0480
Last Date for Comment: 7-21-04
Summary: The amendments proposed in this rulemaking will
change the name of the Portfolio Advisory Committee; modify the
service period for portfolio options; establish permanent rules for
direct access declaration windows; and facilitate better tracking of
public purpose charges for self-directing customers.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Lauri Salsbury
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Address: Public Utility Commission of Oregon, 550 Capitol St. NE,
Suite 215, Salem, OR 97301-2551
Telephone: (503) 378-4372

Secretary of State,
Archives Division
Chapter 166

Stat. Auth.: ORS 192 & 357

Stats. Implemented: ORS 192.005 - 192.170 & 357.805 - 357.895
Proposed Adoptions: 166-115-0010

Proposed Amendments: Rules in 166-475

Last Date for Comment: 7-22-04

Summary: OAR 166-115-0010 Creates a records retention sched-
ule for County Community Correction programs. This schedule was
previously noticed in the March 1997 and February 2003 Oregon
Bulletins.

OAR 166-475 updates the General Records Retention Schedule
for the Oregon University System Records. These schedule updates
were previously noticed in the April 2002 Oregon Bulletin.

These rules were filed as permanent rules in February 2003, after
going through the administrative rule notice and hearing process,
however, they were not sent to Legislative Counsel within 10 days
of their February 2003 filing.

Rules Coordinator: Julie Yamaka
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Address: Secretary of State, Archives Division, 800 Summer St. NE,
Salem, OR 97310
Telephone: (503) 373-0701, ext. 240

ecccccccoe

Teacher Standards and Practices Commission

Chapter 584
Date: Time: Location:
7-28-04 9 am. Southern Oregon University

Stevenson Union Facility

1250 Siskiyou Blvd.

Ashland, OR 97520
Hearing Officer: Cathy Gwinn, TSPC Chair
Stat. Auth.: ORS 342.165
Stats. Implemented: ORS 342.120 - 342.200 & 342.400
Proposed Adoptions: 584-052-0030, 584-052-0031, 584-052-
0032, 584-052-0033
Proposed Amendments: 584-060-0181
Last Date for Comment: 7-28-04
Summary: Establishes eligibility, procedures and appeal rights for
alternative assessment. Places restrictions on the Substitute Teach-
ing License.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Victoria Chamberlain
Address: Teacher Standards and Practices Commission, 465 Com-
mercial St. NE, Salem, OR 97301
Telephone: (503) 373-6813
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Appraiser Certification and Licensure Board
Chapter 161

Adm. Order No.: ACLB 2-2004

Filed with Sec. of State: 5-25-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 3-1-04

Rules Amended: 161-002-0000, 161-010-0080, 161-025-0000, 161-
025-0005, 161-025-0010, 161-025-0030

Subject: Permanent changes to Oregon Administrative Rules 161,
Division 2 regarding definitions; Division 10 regarding appraiser
assistant registration requirements; and Division 25 regarding scope
of practice for licensed and certified appraisers and appraiser assis-
tants.

Rules Coordinator: Karen Turnbow—(503) 485-2555

161-002-0000
Definitions

As used in OAR 161-01-005 to 161-50-050, the following terms
(whether capitalized or not) shall have the following meanings:

(1) “Administrator” means the administrator of the Board appointed
by the Board.

(2) “Affiliate” means a business organization sharing with a financial
institution or insurance company some aspect of common ownership and
control.

(3) “Appraisal” or “Real Estate Appraisal” means “appraisal” as
defined in USPAP.

(4) “Appraisal Foundation” means the Appraisal Foundation estab-
lished on November 30, 1987, as a not-for-profit corporation under the laws
of Illinois.

(5) “Appraisal Report” means “report” as defined in USPAP.

(6) “Appraiser Assistant” means a person who is not licensed or cer-
tified as an appraiser, but is registered as an appraiser assistant under ORS
674.310, and who assists with real estate appraisal activity under the direct
supervision of a certified or licensed appraiser.

(7) “Appraisal Subcommittee” means the Appraisal Subcommittee of
the Federal Financial Institutions Examination Council (FFIEC) estab-
lished pursuant to the Federal Act.

(8) “Board” or “ACLB” means the Appraiser Certification and
Licensure Board established under ORS Chapter 674.

(9) “Certificate” means the document issued by the Board indicating
that the person named thereon has satisfied the requirements for certifica-
tion as a state certified residential or state certified general appraiser.

(10) “Classroom hour” as used in reference to qualifying and contin-
uing education means 50 minutes out of each 60 minute segment.

(11) “Completion” means interpreting, analyzing and reconciling data
or compiled data, including reviewing and adopting another person’s inter-
pretations and reconciliations as one’s own.

(12) “Complex one-to-four family residential property appraisal”
means an appraisal in which the property to be appraised, market condi-
tions, or form of ownership is atypical. For example, atypical factors may
include, but are not limited to:

(a) Architectural style;

(b) Age of improvements;

(c) Size of improvements;

(d) Size of lot;

(e) Neighborhood land use;

(f) Potential environmental hazard liability;

(g) Property interests;

(h) Limited readily available comparable sales data; or

(i) Other unusual factors.

(13) “Continuing Education” means education that is creditable
toward the education requirements that must be satisfied to renew licensure
as a state licensed appraiser or certification as a state certified residential or
state certified general appraiser.

(14) “Direct Supervision” of an appraiser assistant means:

(a) Disclosing in the appraisal report that the supervising appraiser
has inspected the subject property both inside and out, and has made an
exterior inspection of all comparables relied upon in the appraisal or dis-
close that the supervising appraiser did not inspect the subject property both
inside and out, and did not inspect the exterior of comparables relied upon
in the appraisal; and

(b) Reviewing the appraiser assistant’s appraisal report(s) to ensure
research of general and specific data has been adequately conducted and
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properly reported, application of appraisal principles and methodologies
has been properly applied, that any analysis is sound and adequately report-
ed, and that any analysis, opinions, or conclusions are adequately devel-
oped and reported so that the appraisal report is not misleading; and

(c) Reviewing the appraiser assistant’s work product and discussing
with the appraiser assistant any edits, corrections or modifications that need
to be made to that work product to satisfy OAR 161-002-0000(14)(b); and

(d) Accepting sole and total responsibility for the appraisal report by
signing the appraisal report and certifying that the appraisal report has been
prepared in compliance with the current edition of the Uniform Standards
of Professional Appraisal Practice.

(15) “Federal Act” means Title XI of the Federal Financial
Institutions Reform, Recovery and Enforcement Act of 1989 (12 U.S.C
3310 et seq.).

(16) “Federal Financial Institution Regulatory Agency” means:

(a) The Board of Governors of the Federal Reserve System;

(b) The Federal Deposit Insurance Corporation;

(c) The Office of the Comptroller of the Currency;

(d) The Office of Thrift Supervision; or

(e) The National Credit Union Administration.

(17) “Financial Institution” means an insured depository institution as
defined in section 3 of the Federal Deposit Insurance Act or an insured
credit union as defined in section 101 of the Federal Credit Union Act.

(18) “Issuance” means the act of communicating the opinion of value
either in writing or orally.

(19) “License” means the document issued by the Board indicating
that the person named thereon has satisfied all requirements for licensure as
a state licensed appraiser.

(20) “Mortgage banker” has the meaning defined in ORS 59.840.

(21) “Non-residential” appraising means to render a value on real
property other than one-to-four family residential properties.

(22) “One-to-four family residential property” means a property that
includes one to four residential units and is residential in character, i.e.,
zoning, land use.

(23) “Preparation” means compiling data, including reviewing and
adopting such compiled data as one’s own.

(24) “Prerequisite education” means the initial qualifying educational
requirements to become licensed or certified with the Board.

(25) “Professional real estate activity” has the meaning defined in
ORS 696.010.

(26) “Qualifying Education” means education that is creditable
toward the education requirements for initial licensure or certification
under one or more of the three real estate appraiser classifications.

(27) “Real estate appraisal activity”” has the meaning defined in ORS
674.100.

(28) “Real Estate” or “Real Property” means an identified parcel or
tract of land, together with any improvements, that includes easements,
rights-of-way, undivided or future interests or similar rights in a tract of
land, but does not include mineral rights, timber rights, growing crops,
water rights or similar interests severable from the land when the transac-
tion does not involve the associated parcel or tract of land.

(29) “State Certified General Appraiser” means an individual who has
been certified as a state certified general appraiser by the Board.

(30) “State Certified Residential Appraiser” means an individual who
has been certified as a state certified residential appraiser by the Board.

(31) “State Licensed Appraiser” means an individual who has been
licensed as a state licensed appraiser by the Board.

(32) “Transaction Value” means:

(a) For loans or other extensions of credit, the amount of the loan or
extension of credit; and

(b) For sales, leases, purchases and investments in or exchange of real
property, the market value of the real property interest involved; and

(c) For the pooling of loans or interest in real property for resale or
purchase, the amount of the loan or market value of the real property cal-
culated with respect to each such loan or interest in real property.

(d) For determinations of the transaction value of real property or
interests in real property in circumstances other than described in the pro-
ceeding () to (c) of this section (36), the market value of the real property
interest involved.

(e) In condemnation or partial taking actions, the transaction value is
deemed to be the value of the larger parcel before the taking.

(33) “Uniform Standards of Professional Appraisal Practice” or
“USPAP” means the standards adopted and published by the Appraisal
Standards Board of the Appraisal Foundation dated April 27, 1987, as
amended January 1, 2004.

July 2004: Volume 43, No. 7



ADMINISTRATIVE RULES

(34) “Workfile” means “workfile” as defined in USPAP.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 674.305 & 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 2-1991(Temp), f. & cert. ef. 7-1-91; ACLB 7-1991, f. & cert. ef. 12-23-91;
ACLB 1-1993(Temp), f. & cert. ef. 3-3-93; ACLB 1-1994, f. & cert. ef. 2-1-94; Renumbered
from 161-10-000; ACLB 4-1994, f. & cert. ef. 7-27-94; ACLB 4-1994, f. & cert.e f. 7-27-94;
ACLB 2-1996, f. & cert. ef. 2-13-96; ACLB 1-1997(Temp), f. 10-13-97, cert. ef. 1-1-98;
ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-1999, f. 1-28-99, cert. ef. 3-31-99; ACLB
1-2000, f. & cert. ef. 2-29-00; ACLB 1-2001(Temp), f. & cert. ef. 1-26-01 thru 7-25-01;
ACLB 2-2001, f. 4-11-01, cert. ef. 4-12-01; ACLB 3-2001(Temp), f. & cert. ef. 7-12-01 thru
1-8-02; ACLB 1-2002, f. & cert. ef. 2-26-02; ALCB 2-2002, f. & cert. ef. 5-30-02; ACLB 2-
2003, f. & cert. ef. 1-27-03; ACLB 1-2004, f. & cert. ef. 2-3-04; ACLB 2-2004, f. 5-25-04,
cert. ef. 6-1-04

161-010-0080
Appraiser Assistant Registration Requirements

(1) In order to gain experience credit, an appraiser assistant must reg-
ister with the Board. Experience gained prior to registration will not be
accepted.

(2) As a prerequisite to registering as an appraiser assistant with the
Board, an applicant must:

(a) Complete the mandatory 15-hour Appraisal Foundation’s National
USPAP Course, or its equivalent, including successful passage of the final
examination, within two (2) years preceding the date of application.

(b) Complete no less than 60 hours of other qualifying education,
including successful passage of the final examination, as set forth in OAR
161-020-0110 within five (5) years preceding the date of application. The
five (5) year requirement does not apply to licensed or certified appraisers
registering as appraiser assistants to upgrade their license;

(c) Obtain one or more supervising appraisers who will directly
supervise their appraisal activities; and

(d) Submit a complete Appraiser Assistant Registration signed by all
supervising appraisers.

(3) A registered appraiser assistant must renew annually. The renewal
must document all qualifying education obtained within the previous year
and include an experience log documenting all appraisal activity for the
previous year.

(4) An appraiser assistant who remains in this classification in excess
of two years shall be required, in the third and successive years, to obtain
the equivalent of fourteen classroom hours of instruction for continuing
education in courses or seminars for each year preceding the renewal.
Continuing education hours may be obtained anytime during the term pre-
ceding the annual renewal of the appraiser assistant registration.

(5) During the period beginning on the day following the expiration
date of the registration, and ending on the date of the renewal of the regis-
tration, an appraiser assistant may not receive experience credit for any
experience accrued during the lapse in registration. If the appraiser assistant
fails to renew his or her registration within one year from the date of expi-
ration, the status of the registration becomes terminated and he or she must
reapply for appraiser assistant registration pursuant to OAR 161-010-0080.

Stat. Auth.: ORS 674.305(8) & ORS 674.310

Stats. Implemented: ORS 674

Hist.: ACLB 8-1991(Temp), f. & cert. ef. 12-31-91; ACLB 2-1992, f. & cert. ef. 4-30-92;

ACLB 4-1993(Temp), f. & cert. ef. 6-25-93; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-

1996, f. & cert. ef. 2-13-96; ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. &

cert. ef. 2-26-02; ACLB 3-2003, f. & cert. ef. 5-1-03; ACLB 2-2004, f. 5-25-04, cert., ef. 6-

1-04

161-025-0000
State Certified General Appraisers

(1) A state certified general appraiser is certified to perform appraisals
for all types of real property.

(2) Only state certified general appraisers, who have been actively
certified for at least 24 months, may directly supervise appraiser assistants
as defined in OAR 161-002-0000(14), provided that the ratio of supervis-
ing appraisers to appraiser assistants does not exceed one supervising
appraiser to three appraiser assistants, and that the certified general apprais-
er approves and signs the report as being independently and impartially pre-
pared, and in compliance with USPAP. A state certified general appraiser
supervising greater than three appraiser assistants as of June 1, 2004 may
continue to supervise the same assistants until June 1, 2006, but may not
supervise any additional or alternative assistants unless and until the ratio
of all assistants to be supervised by the state certified general appraiser will
not exceed one supervising appraiser to three appraiser assistants. A state
certified general appraiser who, as of June 1, 2004, has not been actively
licensed or certified for at least 24 months and who is supervising any
appraiser assistants may continue to supervise the same assistants but may
not supervise any additional or alternative assistants until the state certified
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general appraiser has been actively licensed or certified for at least 24
months.

(3) State certified general appraisers who have been disciplined by the
Board for violation(s) of ORS Chapter 674 and/or OAR chapter 161 pur-
suant to a final order of the Board issued after June 1, 2004 may not super-
vise appraiser assistants as provided by the following presumptive guide-
lines unless substantial and compelling reasons exist to depart from the fol-
lowing presumptive guidelines as determined by the Administrator:

(a) First Board Action: A state certified general appraiser is not
restricted from acting as a supervising appraiser based upon a first board
action unless the first board action results in the suspension or revocation
of the state certified general appraiser’s certificate or the final order in the
action otherwise restricts the state certified general appraiser’s eligibility to
act as a supervising appraiser.

(b) Second Board Action: A state certified general appraiser may not
act as a supervising appraiser to any appraiser assistants for twenty-four
(24) months immediately following the date the final order in a second
board action against the state certified general appraiser is issued by the
Board except as otherwise provided in the final order in the action.

(c) Suspension, Revocation or Third Board Action: A state certified
general appraiser may not act as a supervising appraiser to any appraiser
assistants immediately following the date a final order in an action against
the state certified general appraiser imposing suspension or revocation
against the state certified general appraiser is issued by the Board or imme-
diately following the date a final order in a third board action against the
state certified general appraiser is issued by the Board.

Stat. Auth.: ORS 674.305(8) & ORS 674.310

Stats. Implemented: ORS 674.310

Hist.: ACLB 1-1992(Temp), f. & cert. ef. 1-23-92; ACLB 2-1992, f. & cert. ef. 4-30-92;

ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 2-2004, f.
5-25-04, cert. ef. 6-1-04

161-025-0005
State Certified Residential Appraiser

(1) A state certified residential appraiser is certified to appraise:

(a) All types of one-to-four family residential real property without
regard to complexity or transaction value, which includes the appraisal of
vacant or unimproved land that is utilized for one-to-four family residential
purposes, and where the highest and best use is for one-to-four family res-
idential purposes;

(b) All other types of real property having a transaction value of less
that $250,000;

(2) The certified residential classification does not include the
appraisal of subdivisions wherein a development analysis and/or appraisal
is necessary and utilized.

(3) Only state certified residential appraisers, who have been actively
certified for at least 24 months, may directly supervise appraiser assistants
as defined in OAR 161-002-0000(14), provided that the ratio of supervis-
ing appraisers to appraiser assistants does not exceed one supervising
appraiser to three appraiser assistants, and that the certified residential
appraiser approves and signs the report as being independently and impar-
tially prepared and in compliance with USPAP. A state certified residential
appraiser supervising greater than three appraiser assistants as of June 1,
2004 may continue to supervise the same assistants until June 1, 2006, but
may not supervise any additional or alternative assistants unless and until
the ratio of all assistants to be supervised by the state certified residential
appraiser will not exceed one supervising appraiser to three appraiser assis-
tants. A state certified residential appraiser who, as of June 1, 2004, has not
been actively licensed or certified for at least 24 months and who is super-
vising any appraiser assistants may continue to supervise the same assis-
tants but may not supervise any additional or alternative assistants until the
state certified residential appraiser has been actively licensed or certified
for at least 24 months.

(4) State certified residential appraisers who have been disciplined by
the Board for violation(s) of ORS chapter 674 and/or OAR Chapter 161
pursuant to a final order of the Board issued after June 1, 2004 may not
supervise appraiser assistants as provided by the following presumptive
guidelines unless substantial and compelling reasons exist to depart from
the following presumptive guidelines as determined by the Administrator:

(a) First Board Action: A state certified residential appraiser is not
restricted from acting as a supervising appraiser based upon a first board
action unless the first board action results in the suspension or revocation
of the state certified residential appraiser’s certificate or the final order in
the action otherwise restricts the certified residential appraiser’s eligibility
to act as a supervising appraiser.

(b) Second Board Action: A state certified residential appraiser may
not act as a supervising appraiser to any appraiser assistants for twenty-four
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(24) months immediately following the date the final order in a second
board action against the state certified residential appraiser is issued by the
Board except as otherwise provided in the final order in the action.

(c) Suspension, Revocation or Third Board Action: A state certified
residential appraiser may not act as a supervising appraiser to any apprais-
er assistants immediately following the date a final order in an action
against the state certified residential appraiser imposing suspension or rev-
ocation against the certified residential appraiser is issued by the Board or
immediately following the date a final order in a third board action against
the state certified residential appraiser is issued by the Board.

(5) A state certified residential appraiser may appraise rural properties
with one or more of the following:

(a) One to four unit single family residential properties:

(b) Other rural properties primarily used for recreation or other non-
income producing purposes.

(6) A state certified residential appraiser may not appraise rural prop-
erties with one or more of the following:

(a) Primary use for production of agricultural income which is includ-
ed in the value:

(b) Commercially valuable timber and/or mineral interests which is
included in the value;

(c) Development potential for commercial or industrial improve-
ments;

(d) Commercial/industrial improvements;

(e) Land or properties with environmental hazards.

(7)(a) The state certified residential appraiser may appraise properties
involving partial taking or condemnation actions where the value of the
larger parcel is within the scope of practice for the state certified residential
appraiser. If, during the course of a condemnation or partial taking apprais-
al assignment, the appraiser could reasonably expect the before value of the
larger parcel to exceed the allowable transaction value for the state certified
residential appraiser, the appraiser shall inform the client for whom the
appraisal is being performed that the assignment exceeds the scope of their
appraiser’s practice.

(b) In condemnation, “larger parcel” is defined as that portion of a
property which has unity of ownership, contiguity, and unity of use. These
are the three conditions which must be present to establish the larger parcel
for the purpose of considering the extent of severance. Condemnation
means:

(A) The process by which property is acquired for public purposes
through legal proceedings under the power of eminent domain;

(B) The act of a federal, state, county, or city government or district
or public utility corporation vested with the right of eminent domain to take
private property for public use when a public necessity exists;

(C) Upon payment of just compensation, the act of a sovereign in sub-
stituting itself in the place of the owner and taking all or part of the rights

of the owner.
Stat. Auth.: ORS 674.305(8) & ORS 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-1996, f. & cert. ef. 2-13-96; ACLB 1-
1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. & cert. ef. 2-26-02; ACLB 2-2004, f. 5-
25-04, cert. ef. 6-1-04

161-025-0010
State Licensed Appraiser

(1) A state licensed appraiser is licensed to appraise:

(a) Non-complex, one-to-four family residential units having a trans-
action value of less than $1,000,000;

(b) Complex one-to-four family residential units having a transaction
value of less than $250,000; and

(c) All other types of real property having a transaction value of less
than $250,000.

(2) If, during the course of an appraisal assignment of a one-to-four
family residential property, the state licensed appraiser identifies factors
that would result in the property, market conditions, property characteris-
tics, or form of ownership, to be a complex one-to-four family residential
property appraisal having a transaction value of $250,000 or more, the state
licensed appraiser shall inform the regulated institution or client for whom
the appraisal is being performed that a state certified appraiser shall either
complete the assignment or sign the appraisal report. The same is true for
all other types of real property found to have a transaction value of
$250,000 or more.

(3) Only state licensed appraisers, who have been actively licensed
for at least 24 months, may directly supervise appraiser assistants as
defined in OAR 161-002-0000(14), provided that the ratio of supervising
appraisers to appraiser assistants does not exceed one supervising apprais-
er to one appraiser assistant, and that the licensed appraiser approves and
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signs the report as being independently and impartially prepared and in
compliance with USPAP. A state licensed appraiser supervising greater than
one appraiser assistant as of June 1, 2004 may continue to supervise the
same assistants until June 1, 2006 but may not supervise any additional or
alternative assistants unless and until the ratio of all assistants to be super-
vised by the state licensed appraiser will not exceed one supervising
appraiser to one appraiser assistant. A state licensed appraiser who, as of
June 1, 2004, has not been actively licensed for at least 24 months and who
is supervising any appraiser assistants may continue to supervise the same
assistants but may not supervise any additional or alternative assistants
until the state licensed appraiser has been actively licensed for at least 24
months.

(4) State licensed appraisers who have been disciplined by the Board
for violation(s) of ORS Chapter 674 and/or OAR chapter 161 pursuant to a
final order of the Board issued after June 1, 2004 may not supervise
appraiser assistants as provided by the following presumptive guidelines
unless substantial and compelling reasons exist to depart from the follow-
ing presumptive guidelines as determined by the Administrator:

(a) First Board Action: A state licensed appraiser is not restricted from
acting as a supervising appraiser based upon a first board action unless the
first board action results in the suspension or revocation of the state
licensed appraiser’s license or the final order in the action otherwise
restricts the licensed appraiser’s eligibility to act as a supervising apprais-
er.

(b) Second Board Action: A state licensed appraiser may not act as a
supervising appraiser to any appraiser assistants for twenty-four (24)
months immediately following the date the final order in a second board
action against the state licensed appraiser is issued by the Board except as
otherwise provided in the final order in the action.

(c) Suspension, Revocation or Third Board Action: A state licensed
appraiser may not act as a supervising appraiser to any appraiser assistants
immediately following the date a final order in an action against the state
licensed appraiser imposing suspension or revocation against the state
licensed appraiser is issued by the Board or immediately following the date
a final order in a third board action against the state licensed appraiser is
issued by the Board.

(5) A state licensed appraiser may appraise rural properties with one
or more of the following:

(a) One to four unit single family residential properties:

(b) Other rural properties primarily used for recreation or other non-
income producing purposes.

(6) A state licensed appraiser may not appraise rural properties with
one or more of the following:

(a) Primary use for production of agricultural income which is includ-
ed in the value:

(b) Commercially valuable timber and/or mineral interests which is
included in the value;

(c) Development potential for commercial or industrial improve-
ments;

(d) Commercial/industrial improvements;

(e) Land or properties with environmental hazards.

(7) The state licensed appraiser classification does not include the
appraisal of subdivisions wherein a development analysis and/or appraisal
is necessary and utilized.

(8)(a) The state licensed appraiser may appraise properties involving
partial taking or condemnation actions where the value of the larger parcel
is within the scope of practice for the state licensed appraiser. If, during the
course of a condemnation or partial taking appraisal assignment, the
appraiser could reasonably expect the before value of the larger parcel to
exceed the allowable transaction value for the state licensed appraiser, the
appraiser shall inform the client for whom the appraisal is being performed
that the assignment exceeds the scope of their appraiser’s license.

(b) In condemnation, “larger parcel” is defined as that portion of a
property which has unity of ownership, contiguity, and unity of use. These
are the three conditions which must be present to establish the larger parcel
for the purpose of considering the extent of severance. Condemnation
means:

(A) The process by which property is acquired for public purposes
through legal proceedings under the power of eminent domain;

(B) The act of a federal, state, county, or city government or district
or public utility corporation vested with the right of eminent domain to take
private property for public use when a public necessity exists;

(C) Upon payment of just compensation, the act of a sovereign in sub-
stituting itself in the place of the owner and taking all or part of the rights
of the owner.

Stat. Auth.: ORS 674.305(8) & ORS 674.310
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Stats. Implemented: ORS 674

Hist.: ACLB 1-1992(Temp), f. & cert. ef. 1-23-92; ACLB 2-1992, f. & cert. ef. 4-30-92;
ACLB 4-1993(Temp), f. & cert. ef. 6-25-93; ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-
1995, f. & cert. ef. 2-13-96; ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB 1-2002, f. &
cert. ef. 2-26-02; ACLB 2-2004, f. 5-25-04, cert. ef. 6-1-04

161-025-0030
Appraiser Assistant

The appraiser assistant must register with the Appraiser Certification
and Licensure Board in order to receive experience credit towards obtain-
ing a real estate appraiser license or certificate.

(1) An appraiser assistant applicant must be at least 18 years of age,
and work under the direct supervision of a state licensed appraiser, state
certified residential appraiser, or state certified general appraiser.

(2) The appraiser assistant, before performing an assignment for a
supervising appraiser, must have the knowledge and experience to com-
plete the assignment competently.

(3) All appraisal work completed by an appraiser assistant shall be
prepared in compliance with USPAP and these administrative rules.

(4) An appraiser assistant may assist in the preparation of any and all
components of the appraisal.

(5) An appraiser assistant shall not sign, co-sign or issue an appraisal
report.

(6) Any appraiser assistant who has provided professional assistance
to a state certified or state licensed appraiser who is signing and issuing the
appraisal report must be identified in the report and the extent of the assis-
tance provided must be disclosed in the report.

(7) An appraiser assistant shall not represent, nor advertise in any
manner which may mislead the public into believing, that the appraiser
assistant is a certified or licensed appraiser or that the appraiser assistant is
authorized to perform the functions of a certified or licensed appraiser.

(8) The scope of practice for the appraiser assistant is the appraisal of
those properties which the supervising appraiser is permitted to appraise.

(9) The supervising appraiser shall be responsible for the “direct
supervision” of the appraiser assistant. The supervising appraiser shall:

(a) ensure that any appraiser assistant working under their supervision
gains sufficient knowledge, skills and abilities that will enable the apprais-
er assistant to:

(A) Define the appraisal problem;

(i) Identify and locate the real estate;

(ii) Identify the property rights to be valued;

(iii) Identify the use of the appraisal

(iv) Define value(s) to be estimated;

(v) Establish date(s) of value estimate(s);

(vi) Identify and describe the scope of the appraisal; and

(vii) Identify and describe limiting conditions or limitations.

(B) Conduct preliminary analysis, select and collect applicable data;

(i) Identify general data (regional, city and neighborhood) — social,
economic, governmental and environmental factors;

(ii) Identify specific data (subject and comparables) — site and
improvement, cost and depreciation, income/expense and capitalization
rate, history of ownership and use of property;

(iii) Identify competitive supply and demand (the subject market) —
inventory of competitive properties, sales and listings, vacancies and offer-
ings, absorption rates, demand studies;

(C) Conduct an analysis of the subject property which includes;

(i) Site/improvements;

(ii) Size;

(iii) Costs;

(iv) Elements of comparison; and

(v) Units of comparison.

(D) Conduct highest and best use analysis (specified in terms of use,
time and market participants);

(i) Land as if vacant and available; and

(i) Property as improved (existing or proposed).

(E) Estimate land value, including on-site improvements;

(F) Estimate value of the property using the three approaches of value
— cost, sales comparison and income capitalization;

(G) Reconcile each value indication and reconcile the final value esti-
mate; and

(H) Report estimate(s) of value(s) as defined.

(b) Review each appraisal report the appraiser assistant prepares to
ensure accuracy and reliability;

(c) Ensure that the appraisal report includes proper disclosure regard-
ing the inspection of the subject and the comparable sales. The report must
disclose;
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(A) That the supervising appraiser inspected the subject property both
inside and out, and made an exterior inspection of all comparables relied
upon in the appraisal; or

(B) That the supervising appraiser did not inspect the subject proper-
ty both inside and out, and did not inspect the exterior of comparables relied
upon in the appraisal; (and)

(d) Make a clear and prominent disclosure of real estate appraisal
activity assistance in each appraisal report by identifying each individual
category of experience, as outlined in OAR 161-025-0030(9)(a)(A) through
(H), that the appraiser assistant provided; and

(e) Accept responsibility for the appraisal report by signing and certi-
fying that the report has been prepared in compliance with USPAP.

(10) Experience credit shall only be awarded to registered appraiser
assistants who demonstrate that they have provided substantial profession-
al assistance to their supervising appraisers in all categories of experience
as outlined in OAR 161-025-0030(9)(a)(A) through (H).

(11) The appraiser assistant shall be entitled to obtain copies of
appraisals of which he or she assisted with the preparation.

(12) The appraiser assistant may have more than one supervising
appraiser, each of whom must sign the appraiser assistant’s application for
registration as an appraiser assistant. If the appraiser assistant subsequent-
ly adds or changes a supervising appraiser, the appraiser assistant must sub-
mit a Change or Adding Supervising Appraiser form, signed by the new
supervising appraiser(s). Any experience gained with a new supervising
appraiser prior to confirmation from the Board that the registration has been
amended to include the new supervising appraiser(s) will not count as expe-
rience credit towards obtaining a real estate appraiser license or certificate.

(13) The appraiser assistant must prepare, and the supervising
appraiser(s) shall review and sign, the appraiser assistant’s experience log
on a monthly basis. Separate appraisal logs must be maintained for each

supervising appraiser.
Stat. Auth.: ORS 674.305(8) & ORS 674.310
Stats. Implemented: ORS 674
Hist.: ACLB 1-1992(Temp), f. & cert. ef. 1-23-92; ACLB 2-1992, f. & cert. ef. 4-30-92;
ACLB 1-1994, f. & cert. ef. 2-1-94; ACLB 3-1996, f. & cert. ef. 2-13-96; ACLB 1-
1997(Temp), f. 10-13-97, cert. ef. 1-1-98; ACLB 1-1998, f. 6-24-98, cert. ef. 7-1-98; ACLB
1-2002, f. & cert. ef. 2-26-02; ACLB 2-2004, f. 5-25-04, cert. ef. 6-1-04

Board of Chiropractic Examiners
Chapter 811

Adm. Order No.: BCE 1-2004

Filed with Sec. of State: 6-7-2004

Certified to be Effective: 6-7-04

Notice Publication Date: 4-1-04

Rules Amended: 811-001-0005, 811-010-0085

Subject: OAR 811-001-0005 The amended rule adopts the most cur-

rent version of the Attorney General’s Model Rules of Procedure.
OAR 811-010-0085 Reinstates requirement for all chiropractic

physician applicants to take the state Ethics and Jurisprudence exam-

ination.

Rules Coordinator: Dave McTeague—(503) 378-5816, ext. 23

811-001-0005
Model Rules of Procedure

Pursuant to the provisions of ORS 183.341, the Board of Chiropractic
Examiners adopts the Attorney General’s Uniform and Model Rules of
Procedure under the Administrative Procedures Act current edition; these

rules shall be controlling except as otherwise required by statute or rule.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or Board of Chiropractic Examiners.]
Stat. Auth.: ORS 183
Stats. Implemented: ORS 183.341
Hist.: 2CE 10, f. 2-3-72, ef. 2-15-72; 2CE 12, . 11-20-73, ef. 12-11-73; 2CE 1-1978, f. 6-16-
78, ef. 7-1-78; 2CE 3-1981, f. & ef. 11-27-81; 2CE 3-1984, f. & ef. 11-26-84; 2CE 4-1986,
f. & ef. 7-3-86; CE 2-1988, f. & cert. ef. 7-1-88; CE 1-1993, f. 3-1-93, cert. ef. 4-1-93; CE
1-1995, f. & cert. ef. 10-30-95; CE 4-1997, f. & cert. ef. 11-3-97; BCE 3-2000, cert. ef. 8-
23-00; BCE 1-2004, f. & cert. ef. 6-7-04

811-010-0085
Application and Examination of Applicants

(1) Applicants shall be examined according to ORS 684.050 or
684.052.

(2) The Board shall issue a Candidate’s Guide, which contains all nec-
essary examination information. The Guide shall be mailed to each appli-
cant, along with other examination information for a fee of $10.

(3) Fee and application deadlines are as follows:
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(a) Application and $150 fee for chiropractic exams must be post-
marked no later than 30 days prior to the first exam day.

(b) Request for retake of any section of the exam must be submitted
in writing with a $100 reexamination fee postmarked no later than 30 days
prior to the first exam day.

(c) Supporting documentation must be postmarked no later than 30
days prior to the first exam day.

(d) Deadlines may be waived by the Board for good cause.

(e) A complete set of fingerprints obtained from any state or local law
enforcement agency, or from any other agency approved by the Board.
Applicants shall use forms prescribed by the Board. This subsection may be
temporarily suspended by the Board upon a finding of insufficient agency
resources.

(4) Documents to be submitted prior to approval to take the Oregon
Specifics Examinations:

(a) A completed, official application including a recent photograph
and fingerprints;

(b) Evidence of the applicant’s good moral character on the letterhead
stationary of a Chiropractic physician;

(c) Original transcripts of grades from all colleges attended showing
successful completion of at least two years of liberal arts and sciences study
in an accredited college; and

(d) A transcript certified by the registrar, from an approved chiro-
practic college, including transcripts of coursework as required by OAR
811-020-0006 (minimum Educational Requirements for physiotherapy and
minor surgery/proctology). A transcript of grades is necessary from each
chiropractic college attended.

(e) An official transcript of passing grades from the National Board of
Chiropractic Examiners on Part I, IT and III and physiotherapy.

(5) Documents and fee to be submitted prior to licensure include:

(a) $100 initial license fee.

(b) A diploma or other evidence of graduation certified by the regis-
trar from an approved Chiropractic college.

(c) An official transcript of passing grades from the National Board of
Chiropractic Examiners Part IV.

(6) All applicants must take and pass the Oregon Specifics
Examination consisting of written examination in ethics and jurisprudence,
obstetrics and gynecology, minor surgery and proctology. Applicants who
have previously taken and passed obstetrics and gynecology, and/or minor
surgery and proctology within the last five years from the date of applica-
tion as received by the Board are not required to retake these tests, howev-
er all applicants must take and pass ethics and jurisprudence.

(7) Oregon Specifics Examination Grades:

(a) The Board shall determine the passing scores. Each section of the
examination shall be graded separately using the Angoff Method, a criteri-
on referenced model. Passing scores may fluctuate between sections and
between examinations. All examinations are designed to test minimal com-
petency to protect the public health and safety.

(b) Examination grades will be released within seven working days
following approval.

(8) Regrades: any request for regrade must be submitted in writing to
the Board no later than 45 days after the date of the examination. A regrade
involves a manual tally of points earned for the specific examination
requested.

(9) An applicant failing to achieve a passing grade, as determined by
the Board for each examination section, may make application to the Board
for a re-examination in the failed sections.

(10) An applicant must take at least one of the failed section(s) with-
in 13 months following the date when the applicant took the entire exami-
nation. If the applicant fails to re-test on at least one failed section within
13 months of the last examination, the file shall become inactive and the
applicant must re-apply and take the entire examination.

(11) An applicant attempting to give aid or accepting aid from anoth-
er while examinations are in progress shall fail the examination and will not
be allowed to take the examination for a period of five (5) years.

(12) Refunds:

(a) The application fee is non-refundable; and

(b) The retake fee can be refunded until 10 days prior to the test date.

(13) The Board may reject applications for good cause, including evi-
dence of unprofessional behavior.

(14) Effective June 1, 2001 applicants who have completed all
requirements for licensure, including passage of all required examinations,
must submit the initial license fee to obtain license within one year from the
date they completed all the requirements or at the next license renewal,
whichever is greater. Effective June 1, 2005 if applicant obtains the initial
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license within three months prior to the first day of the licensee’s birth
month, the initial license may be valid for a maximum of 16 months. At that
time, the licensee will be required to meet the requirements as outlined in
administrative rule 811-010-0086 sections (2) or (6) and 811-015-0025 sec-
tion (6).
Stat. Auth.: ORS 684
Stats. Implemented: ORS 684.050 & 684.052
Hist.: 2CE 3, f. 10-9-59; 2CE 7, f. 7-9-68; 2CE 9, f. 10-16-70; 2CE 1-1978, f. 6-16-78, ef. 7-
1-78; 2CE 2-1985, f. 11-13-85, ef. 12-1-85; CE 1-1993, f. 3-1-93, cert. ef. 4-1-93; CE 6-
1993(Temp), f. 9-29-93, cert. ef. 11-3-93; CE 1-1994, f. & cert. ef. 7-26-94; CE 4-1995, f. &
cert. ef. 12-6-95; CE 2-1997, f. & cert. ef. 7-29-97; CE 3-1997(Temp), f. & cert. ef. 9-25-97;
CE 4-1997, f. & cert. ef. 11-3-97; BCE 3-2000, cert. ef. 8-23-00; BCE 1-2001, f. 1-31-01,
cert. ef. 2-1-01; BCE 2-2002, f. & cert. ef. 5-29-02; BCE 2-2003, f. & cert. ef. 12-11-03; BCE
1-2004, f. & cert. ef. 6-7-04

ecccccccoe

Adm. Order No.: BCE 2-2004

Filed with Sec. of State: 6-7-2004

Certified to be Effective: 6-7-04

Notice Publication Date: 11-1-03

Rules Amended: 8§11-010-0086

Subject: 811-010-0086 Makes changes to the DC registration
process. Changes from annual fee schedule to birth month renewal
schedule.

Rules Coordinator: Dave McTeague—(503) 378-5816, ext. 23

811-010-0086
Annual Registration

As of August 1, 2005, the license period for chiropractic physicians in
Oregon changes to a period equal to 12 months, expiring on the last day of
the licensee’s birth date month. The transition period will last from June 1,
2005 through December 31, 2006 in order to switch all licensees to the new
license system. During the transition, license fees and continuing education
credit hours will be prorated for the license period beginning August 1,
2005 through December 31, 2006. Each licensee will be required to renew
for the period August 1, 2005 through the licensee’s birth month.

To facilitate the conversion to the birth month system for doctors of chiropractic,
licenses that expire on July 31, 2005 will be renewed for periods extending from six
(6) months to seventeen (17) months depending on licensee’s birth month. As of June
1, 2005, the license fee to be paid shall be that which is determined by multiplying
1/12 of the renewal fee by number of months of licensure in accord with the follow-
ing schedule. All fees shall be rounded to the nearest dollar.

(1) At least 60 days prior to the renewal due date the board shall mail
to the last-known professional address of each licensed chiropractor a
notice of the requirements of ORS 684.090 and 684.092.

(2) Active licensees must meet the requirements of ORS 684.092 dur-
ing the 12 months prior to the expiration of the Certificate of Registration
and pay to the board the annual $300 registration fee.

(3) Licensees may apply for a $225 limited active license within 60
days prior to the expiration of the Certificate of Registration if the licensee
meets all of the following requirements:

(a) Is 60 years of age or older; and

(b) Has held an active chiropractic license for at least 25 years.

(4) Limited active licensees shall fulfill the requirements of ORS
684.090, 684.092 and 684.094 except that:

(a) The annual license fee shall not exceed 75% of the current annual
active license fee, and

(b) Continuing chiropractic education shall not be less than 6 hours
per year.

(5) Limited active licensees shall show proof at the time of license
renewal that the criteria of subsection (3)(a) and (b) of this rule have been
met.

(6) Active licensees may apply for a $175 inactive license within 60
days prior to the expiration of the Certificate of Registration if the licensee
qualifies because of one of the following:

(a) Military service;

(b) Peace Corps or VISTA service;

(c) Retirement; or

(d) Licensee is not engaged in the practice of chiropractic in Oregon.

(7) Inactive licensees are not required to fulfill the requirements of
ORS 684.092.

(8) Inactive licensees who want to reinstate their active license during
the same fiscal year shall pay the full active annual registration fee and pro-
vide proof of compliance with ORS 684.092.

(9) Inactive licensees who apply for reinstatement after five or more
years after the date of transfer to inactive license, or who cannot demon-
strate to the satisfaction of the Board they have been in active practice dur-

July 2004: Volume 43, No. 7



ADMINISTRATIVE RULES

ing the preceding five years, may be required to establish their competency
in the practice of chiropractic by

(a) Receiving a passing grade on all or part of an examination
required by the Board; or

(b) Submitting a letter showing proof of active practice and any dis-

ciplinary actions from the state boards where licensure is maintained.

Stat. Auth.: ORS 684
Stats. Implemented: ORS 684.090 & ORS 684.092
Hist.: 2CE 9, f. 10-16-70; 2CE 13(Temp), f. & ef. 4-13-76 through 8-10-76; 2CE 1-1978, f.
6-16-78, ef. 7-1-78; 2CE 1-1986, f. 4-14-86, ef. 5-1-86; Suspended by CE 1-1989(Temp), .
& cert. ef. 7-28-89; CE 1-1993, f. 3-1-93, cert. ef. 4-1-93; CE 2-1995, . & cert. ef. 10-30-
95; BCE 3-2000, cert. ef. 8-23-00; BCE 2-2002, f. & cert. ef. 5-29-02; BCE 2-2004, f. & cert.
ef. 6-7-04

eessccsces

Board of Examiners for Speech Pathology and Audiology
Chapter 335

Adm. Order No.: SPA 2-2004

Filed with Sec. of State: 5-26-2004

Certified to be Effective: 5-26-04

Notice Publication Date: 4-1-04

Rules Adopted: 335-010-0050, 335-010-0060, 335-010-0070,
335-010-0080

Rules Amended: 335-005-0015, 335-005-0025, 335-070-0030, 335-
070-0060, 335-095-0020, 335-095-0030

Subject: New Division 10 rules provide an explanation of and
requirements for record keeping.

Amended rules in Division 5 add maintenance of clinical records
to professional and ethical standards and define the rules for accu-
rate representation of an audiologist who works for a business that
dispenses hearing aids. 335-005-0025 (12) (13) also clarifies docu-
mentation requirements for speech-language pathologists who super-
vise others.

Amended rules in Division 70 clarify that inservices are accept-
able at public schools and clarify the professional development
requirements for new licensees.

Amended rules in Division 95 delete a grandparenting qualifica-
tion that no longer applies and clarify how a person may qualify out-
side of grandparenting.

Rules Coordinator: Brenda Felber—(503) 731-4050

335-005-0015
Welfare of Clients

(1) Individuals shall honor their responsibility to hold paramount the
welfare of persons they serve professionally.

(2) Individuals shall provide all services competently.

(3) Individuals shall use all appropriate resources, including referral
when appropriate.

(4) Individuals shall not discriminate in the delivery of professional
services on the basis of race or ethnicity, sex, age, religion, national origin,
sexual orientation, or disability.

(5) Individuals shall fully inform the persons they serve of the nature
and possible effects of services rendered and products dispensed.

(6) Individuals shall evaluate the effectiveness of services rendered
and of products dispensed and shall provide services or dispense products
only when benefit can reasonably be expected.

(7) Individuals shall not guarantee the results of any treatment or pro-
cedure, directly or by implication; however, they may make a reasonable
statement of prognosis.

(8) Individuals shall not evaluate or treat speech, language, or hearing
disorders solely by correspondence.

(9) Individuals shall maintain adequate records of professional serv-
ices and products dispensed and shall allow access to these records when
appropriately authorized.

(10) Individuals shall not reveal, without authorization, any profes-
sional or personal information about the person served professionally,
unless required by law to do so, or unless doing so is necessary to protect
the welfare of the person or of the community.

(11) Individuals shall not charge for services not rendered, nor shall
they misrepresent in any fashion, services rendered or products dispensed.

(12) Individuals shall use persons in research or as subjects of teach-
ing demonstrations only with their informed consent.

(13) Individuals whose professional services are adversely affected
by substance abuse or other health-related conditions shall seek profession-
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al assistance and, where appropriate, withdraw from the affected areas of
practice.

(14) Individuals who have reason to believe that the Professional and
Ethical Standards have been violated shall inform the Board.

(15) Individuals shall not exploit persons in the delivery of profes-
sional services.

(16) Individuals shall maintain clinical records as required by the
Board’s rules to ensure the provision of competent and appropriate care for

persons served.
Stat. Auth.: ORS 681
Stats. Implemented: ORS 681.330
Hist.: SPA 1-2001, f. & cert. ef. 3-12-01; SPA 2-2004, f. & cert. ef. 5-26-04

335-005-0025
Accurate Representation

(1) Individuals shall not misrepresent their credentials, competence,
education, training, or experience.

(2) Individuals shall not misrepresent the credentials of assistants and
shall inform those they serve professionally of the name and professional
credentials of persons providing services.

(3) Individuals shall not transfer to a noncertified individual any
responsibility which requires the unique skills, knowledge, and judgement
that is within the scope of practice of that professional.

(4) Individuals shall not misrepresent diagnostic information, servic-
es rendered, or products dispensed or engage in any scheme or artifice to
defraud in connection with obtaining payment or reimbursement for such
services or products.

(5) Individuals’ statements to the public shall provide accurate infor-
mation about the nature and management of communication disorders,
about the professions, and about professional services.

(6) Individuals’ statements to the public advertising, announcing, and
marketing their professional services, reporting research results, and pro-
moting products shall adhere to prevailing professional standards and shall
not contain misrepresentations.

(7) Individuals shall not engage in any scheme or enter into any
arrangement whereby clients are referred to or from any person or business
entity in return for any remuneration of any kind, including referrals back
to the person or business entity.

(8) Individuals shall not engage in dishonesty, fraud, misrepresenta-
tion, or any form of conduct that adversely reflects on the individual’s fit-
ness to serve persons professionally.

(9) Individuals’ statements to colleagues about professional services,
research results, and products shall contain no misrepresentations.

(10) At any time the licensee is disciplined or convicted of a crime,
the licensee shall immediately report the incident to the Board.

(11) Audiology licensees may not consult with, contract with, or be
employed by a business that dispenses hearing aids if the business holds
itself out as having an audiologist on staff or providing audiology services
unless audiology licensees provide audiological services as follows:

(a) The licensee, in combination with other audiology licensees or
alone, performs audiology evaluations or hearing fitting services or both at
each of the business locations that is advertised as having an audiologist on
staff or providing audiology services;

(b) The licensee, or the licensee and other licensees, are physically
present for at least 30 hours per month at each of the business locations that
is advertised as having an audiologist on staff or providing audiology serv-
ices; and

(c) The licensee keeps a record of the hours he or she spends at each
of the business locations that is advertised as having an audiologist on staff
or providing audiology services and submits a record of the hours spent at
each of these business locations at the time of licensure renewal.

(12) Except as described in section 13 of this rule, a licensee shall not
sign, or authorize anyone else to sign on the licensee’s behalf, letters or
reports purporting to describe the function or condition of any person
unless the licensee has personally performed testing of the person.

(13) If support personnel or a student in supervised practicum provide
services, the name of the assistant or the student and a description of duties
performed must be clearly referenced in any formal documents (e.g. letters,

treatment plans, reports) signed by the licensee.
Stat. Auth.: ORS 681
Stats. Implemented: ORS 681.330
Hist.: SPA 12001, f. & cert. ef. 3-12-01; SPA 1-2004, f. & cert. ef. 2-6-04; SPA 2-2004, f. &
cert. ef. 5-26-04
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335-010-0050
Philosophy

Speech-language pathology and audiology professionals in all posi-
tions and settings are responsible for maintaining ongoing and complete
documentation of the clinical services they provide. Record keeping creates
and maintains a record of events pertaining to each client. Clear and com-
prehensive record keeping facilitates communication between care or treat-
ment providers and interdisciplinary team members, protects both clients
and providers, justifies the need for treatment, and documents the results of

treatment.
Stat. Auth.: ORS 681.420(5), 681.460
Stat. Implemented: ORS 681.420
Hist.: SPA 2-2004, f. & cert. ef. 5-26-04

335-010-0060
Persons Responsible for Documentation

(1) A licensed speech-language pathology or audiology professional
must sign each clinical entry or document with their name and profession-
al title.

(2) The documentor must be:

(a) The licensed speech-language or audiology professional who
directly renders the assessment, care, or treatment; or

(b) In supervisory situations, the speech-language or audiology pro-
fessional who supervises the assessment, care, or treatment rendered by
non-licensed personnel, shall co-sign for those services with their name and
professional titles; or

(3) The documentation may not be delegated except in emergency sit-

uations.
Stat. Auth.: ORS 681.420(5), 681.460
Stat. Implemented: ORS 681.420
Hist.: SPA 2-2004, f. & cert. ef. 5-26-04

335-010-0070
General Requirements for Record Keeping and Documentation

(1) Record keeping must conform and adhere to Federal, state, and
local laws and regulations.

(2) Records must record history taken; procedures performed and
tests administered; results obtained; conclusions and recommendations
made. Documentation may be in the form of a “SOAP” (Subjective
Objective Assessment Plan) note, or equivalent.

(3) Records and documentation must:

(a) Be accurate, complete, and legible;

(b) Be typed or recorded using ink;

(c) Include the documentor’s name and professional titles.

(4) Corrections to entries must be recorded by:

(a) Crossing out the entry with a single line which does not obliterate
the original entry, or amending the electronic record in a way that preserves
the original entry; and

(b) Dating and initialing the correction.

(5) Documentation of clinical activities may be supplemented by the
use of flowsheets or checklists, however, these do not substitute for or

replace detailed documentation of assessments and interventions.
Stat. Auth.: ORS 681.420(5) & ORS 681.460
Stat. Implemented: ORS 681.420
Hist.: SPA 2-2004, f. & cert. ef. 5-26-04

335-010-0080
Storage, Maintenance, and Retention of Records

(1) Clinical and billing records must be maintained for seven (7)
years.

(2) All records, including clinical records, must be stored and main-
tained so that the records are safeguarded, readily retrievable, and open to
inspection by the representatives of the Board of Examiners for Speech-

Language Pathology and Audiology.
Stat. Auth.: ORS 681.420(5), 681.460
Stat. Implemented: ORS 681.420
Hist.: SPA 2-2004, f. & cert. ef. 5-26-04

335-070-0030
Activities Acceptable for Obtaining Professional Development Hours

Professional development hours may be accrued from, but are not
limited to, the following sources:

(1) Attendance at educational programs where continuing education
credit is given and approved by the Oregon Speech-Language and Hearing
Association (OSHA) and other state chapters of the American Speech-
Language Hearing Association (ASHA).

(2) Attendance at educational programs where continuing education
credit is given and approved by the American Speech-Language Hearing
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Association (ASHA), including other state association educational pro-
grams.

(3) Attendance at educational programs where continuing education
credit is given and approved by the American Academy of Audiology.

(4) Attendance at educational programs where continuing education
credit is given and approved by the Oregon Academy of Audiology and
other state chapters of the American Academy of Audiology.

(5) Attendance at educational programs where continuing education
credit is given and approved by the Health Licensing Office Hearing Aid
Dealers Program.

(6) Academic course work taken after successful completion of the
master’s degree licensure requirement and taken for credit from an educa-
tional institution accredited by an appropriate state or regional body or
approved by the Board. The courses must relate to the clinical practice of
speech-language pathology or audiology. One academic semester hour
shall be equivalent to fifteen (15) clock hours for professional development
credit. One academic quarter hour shall be equivalent to ten (10) clock
hours for professional development credit. Courses must be on the gradu-
ate level, with a minimum grade of “C” required.

(7) Self-assessment home study courses accompanied by examination
and sponsored by a nationally-recognized professional organization in
audiology or speech-language pathology.

(8) In-service programs offered by public schools, hospitals and clin-
ics. Programs must be related to speech-language pathology or audiology,
and signed documentation must be provided for participants.

(9) CPR classes for a maximum of two (2) hours credit during the

two-year licensing period.
Stat. Auth.: ORS 681.420(5) & 681.460
Stats. Implemented: ORS 681.320(1)(a)
Hist.: SPA 2-1996, f. & cert. ef. 7-22-96; SPA 1-2001, f. & cert. ef. 3-12-01; SPA 1-2004, f.
& cert. ef. 2-6-04; SPA 2-2004, f. & cert. ef. 5-26-04

335-070-0060
New Licensees

Professional development for new licensees will be required on the
following scale:

(1) Licensed after July 30th of odd-numbered years — no report is
required.

(2) Licensed from August 1st of even-numbered years to July 30th of
odd-numbered years — report 20 hours.

(3) Licensed prior to July 30th of even-numbered years — report 40

hours.
Stat. Auth.: ORS 681.420(5) & 681.460
Stats. Implemented: ORS 681.320(1)(a)
Hist.: SPA 2-1996, f. & cert. ef. 7-22-96; SPA 1-2001, f. & cert. ef. 3-12-01; SPA 1-2003, f.
& cert. ef. 5-7-03; SPA 1-2004, f. & cert. ef. 2-6-04; SPA 2-2004, f. & cert. ef. 5-26-04

335-095-0020
Grandparenting

An applicant may meet the requirements for a certificate to practice
as a speech-language pathology assistant if, prior to January 1, 2005, they
submit proof of specific experience, or experience and preparation, as
defined below.

(1) Applicants must meet either criterion (1)(a) or (1)(b) and (2) and
@3).

(a) The equivalent of three school years of full-time experience (min-
imum thirty (30) hours per week, or more than 3,276 total hours) working
with an Oregon licensed speech-language pathologist or a speech-language
pathologist with a certificate of clinical competence (CCC’s) from the
American Speech and Hearing Association (ASHA); or

(b) The equivalent of two years of full time experience (minimum
thirty (30) hours per week, or more than 2,184 total hours) working with an
Oregon licensed speech-language pathologist or a speech-language pathol-
ogist with a certificate of clinical competence (CCC’s) from the American
Speech and Hearing Association (ASHA) and the completion of nine (9)
hours of speech-language pathology technical coursework;

(2) Applicants must complete the Competency Checklist (Form
SLPA1, Revised 6/02);

(3) Applicants must submit the completed application, all supporting
documentation, and the required non-refundable certificate fee prior to
January 1, 2005.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 681.360, 681.375, 681.420 & 681.460

Stat. Implemented: ORS 681.360, 681.370 & 681.375

Hist.: SPA 1-2003, f. & cert. ef. 5-7-03; SPA 1-2004, f. & cert. ef. 2-6-04; SPA 2-2004, f. &
cert. ef. 5-26-04
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335-095-0030
Certification of Speech-Language Pathology Assistants

Applicants not qualifying by grandparenting under rule 335-095-0020
must submit all of the following to be eligible for certification.

(1) Transcripts showing 45 quarter hours or 30 semester hours of
speech-language pathology technical course work; and

(2) Transcripts showing 45 quarter hours or 30 semester hours of gen-
eral education credit, and

(3) Written evidence of 100 clock contact hours of clinical interaction.
Stat. Auth.: ORS 681.360, 681.375, 681.420 & 681.460

Stat. Implemented: ORS 681.360 & 681.375

Hist.: SPA 1-2003, f. & cert. ef. 5-7-03; SPA 1-2004, f. & cert. ef. 2-6-04; SPA 2-2004, f. &
cert. ef. 5-26-04

Board of Medical Examiners
Chapter 847

Adm. Order No.: BME 12-2004(Temp)

Filed with Sec. of State: 6-11-2004

Certified to be Effective: 6-11-04 thru 12-8-04

Notice Publication Date:

Rules Amended: 847-035-0030

Rules Suspended: 847-035-0030(T)

Subject: The adopted rules allows EMT-Basics, in the event of a
release of chemical agents, to administer atropine sulfate and prali-
doxime chloride from a pre-loaded injector device if they are given
a direct order by their supervising physician, or they are under the
direction of an EMT-Paramedic who is on the scene.

Rules Coordinator: Diana M. Dolstra—(503) 229-5873, ext. 223

847-035-0030
Scope of Practice

(1) The Board of Medical Examiners has established a scope of prac-
tice for emergency and nonemergency care for First Responders and EMTs.
First Responders and EMTs may provide emergency and nonemergency
care in the course of providing prehospital care as an incident of the oper-
ation of ambulance and as incidents of other public or private safety duties,
but is not limited to “emergency care” as defined in OAR 847-035-0001(5).

(2) The scope of practice for First Responders and EMTs is not
intended as statewide standing orders or protocols. The scope of practice is
the maximum functions which may be assigned to a First Responder or
EMT by a Board-approved supervising physician.

(3) Supervising physicians may not assign functions exceeding the
scope of practice; however, they may limit the functions within the scope
at their discretion.

(4) Standing orders for an individual EMT may be requested by the
Board or Section and shall be furnished upon request.

(5) No EMT may function without assigned standing orders issued by
Board-approved supervising physician.

(6) An Oregon-certified First Responder or EMT, acting through
standing orders, shall respect the patient’s wishes including life-sustaining
treatments. Physician supervised First Responders and EMTs shall request
and honor life-sustaining treatment orders executed by a physician or a
nurse practitioner, if available. A patient with life-sustaining treatment
orders always requires respect, comfort and hygienic care.

(7) The scope of practice for emergency and nonemergency care
established by the Board for First Responders is intended as authorization
for performance of procedures by First Responders without direction from
a Board-approved supervising physician, except as limited by subsection
(2) of this rule. A First Responder may perform the following emergency
care procedures without having signed standing orders from a supervising
physician:

(a) Conduct primary and secondary patient examinations;

(b) Take and record vital signs;

(c) Utilize noninvasive diagnostic devices in accordance with manu-
facturer’s recommendation;

(d) Open and maintain an airway by positioning the patient’s head;

(e) Provide external cardiopulmonary resuscitation and obstructed
airway care for infants, children, and adults;

(f) Provide care for soft tissue injuries;

(g) Provide care for suspected fractures;

(h) Assist with prehospital childbirth; and

(i) Complete a clear and accurate prehospital emergency care report
form on all patient contacts and provide a copy of that report to the senior
EMT with the transporting ambulance.
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(8) A First Responder may perform the following procedures only
when the First Responder is providing emergency care as part of an agency
which has a Board-approved supervising physician who has issued written
standing orders to that First Responder authorizing the following:

(a) Administration of medical oxygen;

(b) Open and maintain an airway through the use of an oropharyngeal
and nasopharyngeal airway and pharyngeal suctioning devices;

(c) Operate a bag mask ventilation device with reservoir;

(d) Provision of care for suspected medical emergencies, including
administering liquid oral glucose for hypoglycemia; and

(e) Perform cardiac defibrillation with an automatic or semi-automat-
ic defibrillator, only when the First Responder:

(A) Has successfully completed a Section- approved course of
instruction in the use of the automatic or semi-automatic defibrillator; and

(B) Complies with the periodic requalification requirements for auto-
matic or semi-automatic defibrillator as established by the Section.

(9) An Oregon-certified EMT-Basic may perform emergency and
nonemergency procedures. Emergency care procedures shall be limited to
the following basic life support procedures:

(a) Perform all procedures that an Oregon-certified First Responder
can perform;

(b) Ventilate with a non-invasive positive pressure delivery device;

(c) Insert a dual lumen airway device in the practice of airway main-
tenance;

(d) Provide external cardiopulmonary resuscitation and obstructed
airway care for infants, children, and adults;

(e) Provide care for suspected shock, including the use of the pneu-
matic anti-shock garment;

(f) Provide care for suspected medical emergencies, including:

(A) Obtaining a peripheral blood specimen for blood glucose moni-
toring, obtained via fingerstick, heelstick, or earlobe puncture;

(B) Administer epinephrine by subcutaneous or automatic injection
device for anaphylactic shock;

(C) Administer activated charcoal for poisonings, following local
written standing orders; and

(D) Administer aspirin for suspected myocardial infarction.

(g) Perform cardiac defibrillation with an automatic or semi-automat-
ic defibrillator;

(h) Transport stable patients with saline locks, heparin locks, foley
catheters, or in-dwelling vascular devices;

(i) Perform other emergency tasks as requested if under the direct
visual supervision of a physician and then only under the order of that
physician;

(j) Complete a clear and accurate prehospital emergency care report
form on all patient contacts;

(k) Assist a patient with administration of sublingual nitroglycerine
tablets or spray and with metered dose inhalers that have been previously
prescribed by that patient’s personal physician and that are in the posses-
sion of the patient at the time the EMT-Basic is summoned to assist that
patient; and

(1) In the event of a release of military chemical warfare agents from
the Umatilla Army Depot, the EMT-Basic who is a member or employee of
an EMS agency serving the DOD-designated Immediate Response Zone
who has completed a Section-approved training program may administer
atropine sulfate and pralidoxime chloride from a Section-approved pre-
loaded auto-injector device, and perform endotracheal or pharyngoe-
sophageal intubation, using protocols promulgated by the Section and
adopted by the supervising physician. 100% of EMT-Basic actions taken
pursuant to this section shall be reported to the Section via a copy of the
prehospital emergency care report and shall be reviewed for appropriate-
ness by Section staff and the Subcommittee on EMT Certification,
Education and Discipline.

(m) In the event of a release of chemical agents the EMT-Basic, who
has completed Section-approved training, may administer atropine sulfate
and pralidoxime chloride, using protocols approved by the Section and
adopted by the supervising physician, if:

(A) The supervising physician provides the EMT-Basic with a direct,
verbal order through radio or telephone contact, or

(B) The EMT-Basic is under the direction of an EMT-Paramedic who
is on the scene.

(10) An Oregon-certified EMT-Intermediate may perform emergency
and nonemergency care procedures. The emergency care procedures shall
be limited to the following:

(a) Perform all procedures that an Oregon-certified EMT-Basic can
perform;
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(b) Initiate and maintain peripheral intravenous (I.V.) lines;

(c) Initiate and maintain an intraosseous infusion;

(d) Initiate saline or similar locks when specifically authorized by the
physician;

(e) Infuse any physiologic isotonic crystalloid solution;

(f) Draw peripheral blood specimens;

(g) Initiate or administer the following medications:

(A) Epinephrine 1:10,000;

(B) Atropine sulfate;

(C) Lidocaine bolus for ventricular fibrillation, post ventricular fibril-
lation/ventricular tachycardia cardiac arrest, ventricular tachycardia, or
wide complex tachycardia;

(D) Naxolone hydrochloride;

(E) Hypertonic glucose;

(F) Nitroglycerine for chest pain;

(G) Beta-2-specific nebulized bronchodilators;

(H) Morphine for pain management;

(h) Insert a dual lumen airway or laryngeal mask airway (LMA)
device in the practice of airway maintenance;

(i) Insert an orogastric tube;

(j) Maintain during transport any intravenous medication infusions or
other procedures which were initiated in a medical facility, and if clear and
understandable written and verbal instructions for such maintenance have
been provided by the personnel at the sending medical facility.

(k) Perform cardiac defibrillation with a manual defibrillator if the
EMT-Intermediate has satisfactorily completed a Section-approved training
course in manual defibrillation, including written and practical examina-
tions and the EMT-Intermediate is, at the time of performing manual defib-
rillation, in the service of an agency which has been granted an “EMT-
Intermediate Manual Defibrillation Waiver” by the Section.

(11) An Oregon-certified EMT-Paramedic may perform emergency
and nonemergency care procedures. The emergency care procedures shall
be limited to:

(a) Perform all procedures that an Oregon-certified EMT-Intermediate
can perform;

(b) Initiate the following airway management techniques:

(A) Endotracheal intubation;

(B) Tracheal suctioning techniques;

(C) Needle cricothyrotomy; and

(D) Transtracheal jet insufflation which may be used when no other
mechanism is available for establishing an airway.

(c) Initiate a nasogastric tube;

(d) Initiate electrocardiographic monitoring and interpret presenting
rhythm;

(e) Provide advanced life support in the resuscitation of patients in
cardiac arrest;

(f) Perform emergency cardioversion in the compromised patient;

(g) Attempt external transcutaneous pacing of bradycardia that is
causing hemodynamic compromise;

(h) Initiate needle thoracentesis for tension pneumothorax in a pre-
hospital setting;

(i) Initiate placement of a femoral intravenous line when a peripheral
line cannot be placed;

(j) Initiate placement of a urinary catheter for trauma patients in a pre-
hospital setting who have received diuretics and where the transport time is
greater than thirty minutes; and

(k) Initiate or administer any medications or blood products under
specific written protocols authorized by the supervising physician, or direct
orders from a licensed physician.

(12) The Board has delegated to the Section the following responsi-
bilities for ensuring that these rules are adhered to:

(a) Designing the supervising physician and agent application;

(b) Approving a supervising physician or agent; and

(c) Investigating and disciplining any EMT or First Responder who
violates their scope of practice.

(d) The Section shall provide copies of any supervising physician or
agent applications and any

EMT or First Responder disciplinary action reports to the Board upon
their request.

(13) The Section shall immediately notify the Board when questions
arise regarding the qualifications or responsibilities of the supervising

physician or agent of the supervising physician.
Stat. Auth.: ORS 682.245
Stats. Implemented: ORS 682.245
Hist.: ME 2-1983, f. & ef. 7-21-83; ME 3-1984, f. & ef. 1-20-84; ME 12-1984, f. & ef. 8-2-
84; ME 7-1985, f. & ef. 8-5-85; ME 12-1987, f. & ef. 4-28-87; ME 27-1987(Temp), f. & ef.
11-5-87; ME 5-1988, f. & cert. ef. 1-29-88; ME 12-1988, f. & cert. ef. 8-5-88; ME 15-1988,
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f. & cert. ef. 10-20-88; ME 2-1989, f. & cert. ef. 1-25-89; ME 15-1989, f. & cert. ef. 9-5-89,
& corrected 9-22-89; ME 6-1991, f. & cert. ef. 7-24-91; ME 10-1993, f. & cert. ef. 7-27-93;
ME 3-1995, f. & cert. ef. 2-1-95; ME 1-1996, f. & cert. ef. 2-15-96; ME 3-1996, f. & cert.
ef. 7-25-96; BME 6-1998, f. & cert. ef. 4-27-98; BME 13-1998(Temp), f. & cert. ef. 8-6-98
thru 2-2-99; BME 14-1998, f. & cert. ef. 10-26-98; BME 16-1998, f. & cert. ef. 11-24-98;
BME 13-1999, f. & cert. ef. 7-23-99; BME 14-2000, f. & cert. ef. 10-30-00; BME 11-2001,
f. & cert. ef. 10-30-01; BME 9-2002, f. & cert. ef. 7-17-02; BME 10-2002, f. & cert. ef. 7-
22-02; BME 1-2003, f. & cert. ef. 1-27-03; BME 12-2003, f. & cert. ef. 7-15-03; BME 4-
2004, f. & cert. ef. 1-27-04; BME 11-2004(Temp), f. & cert. ef. 4-22-04 thru 10-15-04; BME
12-2004(Temp), f. & cert. ef. 6-11-04 thru 12-8-04

Board of Naturopathic Examiners
Chapter 850

Adm. Order No.: BNE 3-2004

Filed with Sec. of State: 6-10-2004

Certified to be Effective: 6-10-04

Notice Publication Date: 5-1-04

Rules Amended: 850-001-0000

Subject: Updates the requirements for rulemaking notice.
Rules Coordinator: Anne Walsh—(503) 731-4045

850-001-0000
Notice of Rulemaking

Before the adoption, amendment, or repeal of any rule relating to the
practice of naturopathic medicine, with the exception of temporary rules,
the Board will give notice of the intended action:

(1) In the Secretary of State’s Bulletin referred to in ORS 183.360, at
least 21 days before the effective date of the rule.

(2) By mailing or delivering copies of the notice to at least 28 days
before the effective date, to persons who have requested notice pursuant to
183.335(8).

(3) By mailing copies of the notice to the Associated Press and the
Capitol Press; and

(4) At least 49 days before the effective date, to the legislators speci-

fied in ORS 183.335(15).
Stat. Auth.: ORS 183
Stats. Implemented: ORS 685
Hist.: NE 7-1980, f. & ef. 9-11-80; BNE 3-2004, f. & cert. ef. 6-10-04

ecccccccoe

Adm. Order No.: BNE 4-2004

Filed with Sec. of State: 6-10-2004

Certified to be Effective: 6-10-04

Notice Publication Date: 5-1-04

Rules Amended: 8§50-010-0210

Subject: Updates approved continuing education programs.
Rules Coordinator: Anne Walsh—(503) 731-4045

850-010-0210
Continuing Education

(1) Continuing education (CE) is meant to assist licensed naturopath-
ic physicians maintain the competency and skills necessary to assure the
Oregon public a continued high standard of health care.

(a) It is recommended that physicians request CE approval at least
four weeks in advance, and program providers and sponsors make requests
at least eight weeks before approval is needed.

(b) The Board reserves the right to decline for approval programs that
are not submitted with adequate documentation.

(c) Programs of CE submitted more than 30 days after the presenta-
tion may not be considered by the Board for approval.

(2) Programs of continuing education for naturopathic physicians
must meet the following criteria for approval:

(a) They must not misrepresent or mislead;

(b) They must be presented by qualified professionals including
naturopathic physicians or other professionally recognized health care
providers or educators;

(c) They must exclude the selling or promotion of commercial prod-
ucts or practice building;

(d) The material covered must pertain to the improvement of the com-
petency and skills of the Naturopathic physician; and

(e) Programs must consist of education covering review, new, exper-
imental, research or specialty subjects relevant to the practice of naturo-
pathic medicine.

(3) Each licensee with an active license must obtain at least 25 hours
of CE every year; each licensee holding an inactive license must obtain at
least 10 hours of CE every year; a natural childbirth certificate requires 15
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hours in obstetrics every year; and new licensees are not required to obtain
any CE in the initial year of licensure per OAR 850-010-0195.

(a) No more than 15 hours of credit will be given in one subject area.
CE, up to 15 hours in one subject area, obtained after December 15 not used
in the year they were obtained, may be used in the following year for CE
credit.

(b) CE credit will be rounded to the nearest quarter hour.

(c) At least ten (10) hours of CE must be obtained through participa-
tion by attendance at approved seminars, conferences, grand rounds or
other in person activities.

(d) A Naturopathic physician holding an active license must obtain at
least five hours of Board approved CE annually in the pharmacology of leg-
end drugs. Pharmacy credit will be considered for programs when the pres-
entation is specifically directed to the relevant use of pharmacological sub-
stances in naturopathic medicine. The following are examples of approved
programs:

(A) Drugs listed on the formulary compendium OAR 850-010-0210;
or

(B) Non-formulary drugs relevant to patient care; or

(C) Optimal use of drugs in patient care; or

(D) Drug interactions or contraindications; or

(E) Research of drugs in conjunction with naturopathic medical care.

(e) A Naturopathic physician must show evidence of Board approved
pain management education according to Oregon Law 2001, Chapter 987,
effective January 2, 2006.

(f) A Naturopathic physician must obtain at least 3 hours of medical
ethics education every three years, which may be part of the annual CE
requirement.

(4) Any licensed naturopath using intramuscular (IM) or subcuta-
neous (SC) or intravenous (IV) therapeutic injection of vitamins or miner-
als, or preventive injections (IM, SC, or IV) must have qualifying educa-
tion per OAR 850-010-0212.

(5) Credit will not be given for hours received for:

(a) Teaching, except as permitted in OAR 850-010-0210(6)(1);

(b) Community service seminars and activities;

(c) Self-growth/self-help activities;

(d) Practice building activities;

(e) Medical/insurance billing presentations;

(f) Nonprofessional health related activities presented by or directed
to the lay public;

(g) Proprietary programs, which promote exclusive services and/or
products;

(h) Information not within or directly related to the scope of practice
of naturopathic medicine.

(6) CE credit may be given by the Board for courses or activities,
which are defined as follows:

(a) Continuing Medical Education (CME) provided by recognized
professional health care licensing agencies, hospitals, or institutions, pro-
grams accredited by the Accreditation Council for Continuing Medical
Education (ACCME), the American Council on Pharmaceutical Education
(ACPE), or approved by the Board. A verification of attendance for all CE
courses or activities showing hours claimed or proof of completion must be
signed by the program provider;

(b) Video or audio taped CE courses or seminars. Video or audio
taped presentation credit must be documented by a thorough original out-
line of the presentation with a discussion of the importance of the informa-
tion to the doctor’s practice as well as the name and qualifications of the
presenter and the exact date, time, length of taped course or seminar and
sponsor of the presentation;

(c) Reading journal articles. A copy of the journal article with the
date, publication and author included, must be kept along with a thorough
original outline of the article, with a discussion on the importance of the
information to the doctor’s practice. Credit is determined by length of arti-
cle and complexity of the topic;

(d) Internet activities in accordance with the standards of the ACCME
or ACPE including documentation of completion;

(e) Being an original author of an article or book related to health
care. Credit for such activities will be credited in the year the project is
completed; no more than 15 hours will be credited for each original publi-
cation;

(f) CPR course, with proof of current certification;

(g) Preceptorships for purposes of advancing education in treatment
protocols. Documentation for preceptoring credit must indicate the date and
hours of preceptorship, name of preceptor and qualifications for teaching
the subject covered. Documentation must include a thorough original out-
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line of the information studied, a discussion of the importance of the infor-
mation to the doctor’s practice and a written evaluation of the applicant’s
understanding of the subject by the preceptor;

(h) Participation in a formal protocol writing process associated with
an accredited health care institution or government health care agency. A
written record of hours of development and research, including the names
and addresses of the institutions involved, name of supervisors, and their
signatures verifying hours;

(i) Participation in research related to naturopathic medicine directed
by an educational or other qualified naturopathic organization. Licensee
must document dates of participation, name of research program and a sum-
mary of the purpose and outcome of the research;

(j) Participation in accredited graduate level health related programs;

(k) Other courses or activities specifically authorized by the Board;

(1) Actual presentation hours for an initial course offering and up to
three hours for preparation, when subject is specific to higher education in
the practice of Naturopathic medicine.

(7) Up to a total of 10 hours of credit may be granted for CE obtained
by participation on the Naturopathic Physicians Licensing Examinations
(NPLEX) committee in the development and writing of the NPLEX exam-
inations.

(8) Up to three hours of credit may be obtained by activities specific
to patient charting and record keeping.

(9) Licensee maintaining an active license in Oregon but not living
and practicing in Oregon may obtain up to 20 hours of CE by nonatten-
dance activities that satisfy the program qualifications in OAR 850-010-
0210.

(10) A full-time sanctioned residency, which is CNME or Board
approved, requiring at least 6 months of participation in the calendar year,
will suffice for all 25 hours of CE required.

(11) A fellowship with a Board recognized professional organization,
requiring at least six months of active participation in the calendar year,
will suffice for all 25 hours of CE.

(12) A CE provider who wishes to present the same program(s) more
than once in a two-year period, may apply for approval as a Program
Provider (PP). The applicant must make submission for approval at least
eight weeks prior to the initial presentation.

(a) CE provider must submit an application provided by the Board for
approval along with:

(A) An initial course program;

(B) Title and syllabus or course outline for all offerings in the initial
course program;

(C) Date(s), time(s), and location(s) of programs;

(D) A copy of the curriculum vitae of instructors showing qualifica-
tions to present such programs;

(E) Names, addresses, and phone number for all corporate sponsors
and responsible persons;

(F) A signed letter of agreement as provided by the Board, stating the
purpose of the program with a disclosure on the financial relationship of
presenter to sponsor;

(G) Alist of products for sale or promotion being offered during or in
conjunction with the CE program;

(H) A copy of verification that will be provided to attendees; and

(I) Any substantial changes to PP offerings throughout the year.

(b) A Program Provider is responsible for maintaining attendance
records for all approved presentations for at least five years.

(c) A Program Provider must make a new application on a biennial
basis from the date of original approval.

(13) A CE provider that has presented the Board with inaccurate or
misleading information may lose CE approval for up to five years.

(a) If any CE provider fails to follow the provisions of this rule, the
Board may revoke, deny or limit the approval.

(b) If a program has been denied approval, the provider may request
a review by the full Board.

(14) At its discretion, the Board may appoint a member of the Board
or other designee to audit by attendance the subject matter of any program
in order to verify content. This audit will be free of charge or subject to
reimbursement by the CE provider to the appointed attendee. Denial of an

audit is grounds for disapproval.
Stat. Auth.: ORS 685.125
Stats. Implemented: ORS 685.100 & ORS 685.102
Hist.: NE 6, f. 6-1-73, ef. 6-15-73; NE 5-1980, f. & ef. 9-11-80; NE 2-1984, f. & ef. 2-28-84;
NE 1-1986, f. & ef. 4-10-86; NE 1-1992, f. & cert. ef. 1-15-92; NE 2-1993, f. & cert. ef. 9-
23-93; NE 1-1996, f. & cert. ef. 10-18-96; NE 2-1997(Temp), f. 12-1-97, cert. ef. 12-2-97
thru 5-31-98; BNE 2-1998, f. 7-31-98, cert. ef. 8-3-98; BNE 6-2000, f. & cert. ef. 12-6-00;
BNE 7-2002, f. & cert. ef. 12-10-02; BNE 4-2004, f. & cert. ef. 6-10-04
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Adm. Order No.: BNE 5-2004

Filed with Sec. of State: 6-10-2004

Certified to be Effective: 6-10-04

Notice Publication Date: 5-1-04

Rules Amended: 850-010-0225, 850-010-0226

Subject: Updates the formulary used by Naturopathic physicians and
pharmacists.

Rules Coordinator: Anne Walsh—(503) 731-4045

850-010-0225
Naturopathic Formulary Compendium

Classifications of the formulary compendium, which can be pre-
scribed in any dosage or any dosage form. Products marked with an aster-
isk (*) may be used by Naturopathic Physicians, but may not be prescribed.

(1) Abacavir;

(2) Acarbose;

(3) Acetic Acid;

(4) Acetylcysteine;

(5) Acitretin;

(6) Acyclovir;

(7) Adapalene;

(8) Adenosine Monophosphate;

(9) Albuterol Sulfate;

(10) Alendronate;

(11) Alprostadil;

(12) Amino Acids;

(13) Amino Aspirins;

(14) Aminoglycosides;

(15) Aminophylline;

(16) Aminosalicylic Acid;

(17) Ammonium Chloride;

(18) Ammonium lactate lotion 12%;

(19) Amoxicillin;

(20) Amoxicillin & Clavulanate;

(21) Amphotericin B;

(22) Ampicillin;

(23) Ampicillin & Sulbactam;

(24) Anthralin;

(25) Atorvastatin;

(26) Atropine;

(27) Atropine Sulfate;

(28) Auranofin;

(29) Azelaic Acid;

(30) Azithromycin;

(31) Bacampicillin;

(32) Bacitracin;

(33) Becaplermin;

(34) Belladonna;

(35) Benzodiazepines;

(36) Benzoic Acid;

(37) Benzonatate;

(38) Betaine;

(39) Betamethasone;

(40) Bethanechol Chloride;

(41) Bichloracetic Acid*;

(42) Bimatoprost Opthalmic Solution 0.03%;

(43) Biphosphonate;

(44) Bromocriptine;

(45) Budesonide;

(46) Buprenorphine;

(47) Butorphanol;

(48) Cabergoline;

(49) Calcipotriene;

(50) Calcitonin;

(51) Calcitriol;

(52) Carbamide Peroxide;

(53) Carbidopa;

(54) Carbol-Fuchsin;

(55) Captopril;

(56) Cefaclor;

(57) Cefdinir;

(58) Cefibuten;

(59) Cefadroxil;

(60) Cefditoren;

(61) Cefixime;
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(62) Cefonicid Sodium;

(63) Cefpodoxime Proxetil;

(64) Cefprozil;

(65) Ceftibuten;

(66) Cefuroxime;

(67) Celecoxib;

(68) Cellulose Sodium Phosphate;

(69) Cenestin;

(70) Cephalexin;

(71) Cephradine;

(72) Chirocaine*;

(73) Chloramphenicol;

(74) Citrate Salts;

(75) Clarithromycin;

(76) Clindamycin;

(77) Clioquinol;

(78) Clostridium botulinum toxin (ab);

(79) Cloxacillin;

(80) Codeine;

(81) Colchicine;

(82) Colistimethate;

(83) Collagenase;

(84) Condylox;

(85) Cortisone;

(86) Coumadin;

(87) Cromolyn Sodium;

(88) Cyanocobalamin;

(89) Cycloserine;

(90) Danazol;

(91) Deferoxamine/Desferroxamine (Board approved certification
required before therapeutic chelation is allowed);

(92) Demeclocycline Hydrochloride;

(93) Desmopressin;

(94) Desoxyribonuclease;

(95) Dexamethasone;

(96) Dextran;

(97) Dextromethorphan;

(98) Dextrose;

(99) Dextrothyroxine;

(100) Dicloxacillin;

(101) Dihydroergotamine Migranal;

(102) Didanosine;

(103) Digitalis;

(104) Digitoxin;

(105) Digoxin;

(106) Dinoprostone;

(107) Diphylline;

(108) Dirithromycin;

(109) Doxercalciferol;

(110) Doxycycline;

(111) Dronabinol;

(112) Dyclonine;

(113) EDTA (Board approved certification required before therapeu-
tic chelation is allowed);

(114) Electrolyte Solutions;

(115) Emtricitabine;

(116) Ephedrine;

(117) Epinephrine*;

(118) Epinephrine (auto-inject);

(119) Ergoloid Mesylates;

(120) Ergonovine Maleate;

(121) Ergotamine;

(122) Erythromycins;

(123) Erythropoietin;

(124) Estradiol;

(125) Estriol;

(126) Estrogen-Progestin Combinations;

(127) Estrogens, Conjugated;

(128) Estrogen, Esterified;

(129) Estrone;

(130) Estropipate;

(131) Ethyl Chloride;

(132) Etidronate;

(133) Famciclovir;

(134) Fentanyl;
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(135) Fibrinolysin; (210) Miglitol;

(136) Flavoxate; (211) Minerals (Oral & Injectable);
(137) Fluconazole; (212) Minocycline;

(138) Fludrocortisone Acetate; (213) Misoprostol;

(139) Flunisolide; (214) Monobenzone;

(140) Fluorides; (215) Morphine;

(141) Fluoroquinolones; (216) Mupirocin;

(142) Fluoroquinolines; (217) Nafarelin acetate;
(143) Fluorouracil; (218) Naloxone;

(144) Fluticasone propionate; (219) Natamycin;

(145) Fluvastatin; (220) Nicotine;

(146) Gabapentin; (221) Nitroglycerin;

(147) Galantamine H. Br.; (222) Novobiocin;

(148) Ganciclovir; (223) Nystatin;

(149) Gentamicin; (224) Olsalazine;

(150) Gentian Violet; (225) Omeprazole;

(151) Griseofulvin; (226) Opium;

(152) Guaifenesin; (227) Over the Counter (OTC) substances, not to exceed their current
(153) Heparin — subcutaneous, sublingual and heparin locks; OTC dose or dosage forms;

(154) Hexachlorophene; (228) Oxacillin;

(155) Homatropine Hydrobromide*; (229) Oxamniquine;

(156) Human Growth Hormone; (230) Oxaprozin;

(157) Hyaluronic Acid; (231) Oxtriphylline;

(158) Hyaluronidase; (232) Oxycodone;

(159) Hydrocodone; (233) Oxygen;

(160) Hydrocortisone; (234) Oxymorphone;

(161) Hydrogen Peroxide; (235) Oxytetracycline;

(162) Hydromorphone; (236) Oxytocin*;

(163) Hydroquinone; (237) Pancrelipase;

(164) Hydroxypolyethoxydodecane*; (238) Papain;

(165) Hyoscyamine; (239) Papavarine;

(166) Imiquimod Cream (5%); (240) Paramethasone;

(167) Immune Globulins*; (241) Paregoric;

(168) Insulin; (242) Penciclovir;

(169) Interferon Alpha b w/Ribaviron; (243) Penicillamine (Board approved certification required before
(170) Todine; therapeutic chelation is allowed);
(171) TIodoquinol; (244) Penicillin;

(172) Iron Preparations; (245) Pentosan;

(173) Isosorbide Dinitrate; (246) Pentoxifylline;

(174) Isotretinoin; (247) Pergolide;

(175) Itraconazole; (248) Permethrin;

(176) Kanamycin Sulfate; (249) Phenazopyridine;
(177) Ketoconazole; (250) Phenyalkylamine;
(178) Lactulose; (251) Physostigmine;

(179) Lamivudine; (252) Pilocarpine;

(180) Leucovorin Calcium; (253) Pimecrolimus Cream 1%;
(181) Levalbuteral, (254) Podophyllum Resin;
(182) Levodopa; (255) Polymyxin B Sulfate;
(183) Levonorgestrel; (256) Polysaccharide-Iron Complex;
(184) Levorphanol; (257) Potassium Iodide;
(185) Levothyroxine; (258) Potassium Supplements;
(186) Lincomycin; (259) Pramoxine;

(187) Lindane; (260) Pravastatin;

(188) Liothyronine; (261) Prednisolone;

(189) Liotrix; (262) Prednisone;

(190) Lisinopril; (263) Progesterone;

(191) Lisuride; (264) Progestins;

(192) Lithium; (265) Prostaglandins;

(193) Lovastatin; (266) Proton Pump inhibitor;
(194) Mebendazole; (267) Pyrazinamide;

(195) Meclizine; (268) Pyrethrins;

(196) Medroxyprogesterone; (269) Quinidine;

(197) Medrysone; (270) Quinilones;

(198) Megestrol Acetate; (271) Quinolines;

(199) Mercury, Ammoniated; (272) Quinine Sulfate;

(200) Mesalamine; (273) Rauwolfia Alkaloids;
(201) Metformin; (274) Rho(D) Immune Globulins*;
(202) Methadone; (275) Rifabutin;

(203) Methoxsalen; (276) Rifampin;

(204) Methscopolamine; (277) Risendronate;

(205) Methylergonovine; (278) Salicylamide;

(206) Methylprednisolone; (279) Salicylate Salts;

(207) Methyltestosterone; (280) Salicylic Acid;

(208) Methysergide; (281) Salsalate;

(209) Metronidazole; (282) Scopolamine;
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(283) Selenium Sulfide; (o) Poliovirus Inactivated*;

(284) Silver Nitrate; (p) Poliovirus-Live Oral*;

(285) Simvastatin; (q) Rabies*;

(286) Sodium Polystyrene Sulfonate; (r) Rubella*;

(287) Sodium Thiosulfate; (s) Smallpox*;

(288) Spironolactone; (t) Tetanus IG*;

(289) Stavudine; (u) Tetanus Toxoid*;

(290) Spectinomycin; (v) Typhoid*;

(291) Sucralfate; (w) Varicella*;

(292) Sulfasalizine; (x) Yellow Fever*.

(293) Sulfonamide/Trimethoprim/Sulfones; (333) SkinTests:

(294) Tazarotene topical gel; (a) Diptheria*;

(295) Tacrolimun; (b) Mumps*;

(296) Tenofovir; (c) Tuberculin*.

(297) Testosterone: Stat. Auth.: ORS 685.125

(298) Tetracycline; i[ilts %\?EJET;;&ET glzcir?gelél?ffxfoo- NE 1-1997, f. 10-13-97, cert. ef. 10-20-97; BNE 1-

(299) Theophylline; 1999, f. 6-24-99, cert. ef. 6-25-99; BNE 1-2000, f. & cert. ef. 1-10-00; BNE 3-2000, f. & cert.

(300) Thiabendazole; ef. 8-16-00; BNE 2-2001, f. & cert. ef. 2-7-01; BNE 4-2001, f. & cert. ef. 5-25-01; BNE 8-

(301) Thyroid; 2001, . & cert. ef. 12-7-01; BNE 4-2002. f. & cert. cf. 8-8-02; BNE 3-2003, f. & cert. of. 6-
. 9-03; BNE 5-2003, f. & cert. ef. 12-5-03; BNE 5-2004, f. & cert. ef. 6-10-04

(302) Thyroxine;

(303) Tibolone; 850-010-0226

(304) Tiludronate; Naturopathic Formulary Compendium by Classification

(305) Tinidazole; Classifications of the formulary compendium, which can be pre-

(306) Tobramycin; scribed in any dosage or any dosage form. Products marked with an aster-

(307) Topical steroids; isk (*) may be purchased or otherwise obtained by Naturopathic Physicians

(308) Tramadol; in any dosage form for appropriate use, but may not be prescribed. Products

(309) Trandolapril; marked with a double asterisk (**) can only be purchased or otherwise

(310) Troleondomycin; obtained by a Naturopathic physician for office use of epithelial infections.

(311) Tretinoin; (1) Amino Acids.

(312) Triamcinolone; (2) Aminoglycosides.

(313) Triamterene; (3) Analgesics (An):

(314) Trichloracetic Acid*; (a) Aminosalicylic Acid;

(315) Trioxsalen; (b) Auranofin;

(316) Triptans; (c) Bromocriptine;

(317) Troleandomycin; (d) Celecoxib;

(318) Undecylenic Acid,; (e) Colchicine;

(319) Urea; (f) Colistimethate;

(320) Urised; (g) Dihydroergotamine Migranal;

(321) Ursodiol; (h) Ergoloid Mesylates;

(322) Valacyclovir; (i) Ergonovine Maleate;

(323) Vancomycin; (j) Ergotamine;

(324) Verapamil; (k) Hyaluronic Acid;

(325) Vidarabine; (I) Methylergonovine;

(326) Vitamins (Oral & Injectable); (m) Methysergide;

(327) Yohimbine; (n) Opioids — examples include, but not limited to:

(328) Zalcitabine; (A) Buprenorphine;

(329) Zidovudine; (B) Butorphanol;

(330) Zolpidem; (C) Codeine;

(331) Local Anesthetics: (D) Dextromethorphan;

(a) Benzocaine*; (E) Fentanyl;

(b) Bupivacaine*; (F) Hydrocodone;

(c) Chloroprocaine*; (G) Hydromorphone;

(d) Dyclonine*; (H) Levorphanol;

(e) Etidocaine*; (I) Methadone;

(f) Lidocaine*; (J) Morphine;

(g) Lidocaine (non-injectable dosage form); (K) Naloxone;

(h) Mepivocaine™; (L) Opium;

(i) Prilocaine*; (M) Oxycodone;

(j) Procaine*; (N) Oxymorphone;

(k) Tetracaine*. (O) Paregoric;

(332) Vaccines: (o) Oxaprozin;

(a) BCG*; (p) Salsalate;

(b) Cholera*; (q) Tramadol;

(c) Diptheria*; (r) Triptans.

(d) DPT*; (4) Antibiotics (At):

(e) Haemophilus b Conjugate™; (a) Amphotericin B;

(f) Hepatitis A Virus*; (b) Anti-inflammatory:

(g) Hepatitis B*; (A) Amino Aspirins;

(h) Influenza Virus*; (B) Mesalamine;

(i) Japanese Encephalitis Virus*; (C) Olsalazine;

(j) Measles Virus*; (D) Sulfasalizine;

(k) Mumps Virus*; (c) Antimicrobial:

(1) Pertussis*; (A) Ketoconazole;

(m) Plague*; (B) Itraconazole;

(n) Pneumococcal*; (C) Tinidazole;
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(D) Fluconazole;

(E) Metronidazole;

(F) Omeprazole;

(G) Proton Pump Inhibitor;
(d) Anti-Parasitic:

(A) Thiabendazole;

(e) Antivirals:

(A) Interferon alpha 2b;
(B) Nucleoside/Nucleotide Analogs:
(i) Abacavir;

(ii) Acyclovir;

(iii) Didanosine;

(iv) Emtricitabine;

(v) Famciclovir;

(vi) Ganciclovir;

(vii) Lamivudine;

(viii) Stavudine;

(viv) Tenofovir;

(x) Valacyclovir;

(xi) Viarabine;

(xii) Zalcitabine;

(xiii) Zidovudine;

(C) Penciclovir;

(f) Bacitracin;

(g) Carbamide Peroxide;
(h) Cephalosporins:

(A) Cefaclor;

(B) Cefdinir;

(C) Cefibuten;

(D) Cefadroxil;

(E) Cefditoren;

(F) Cefixime;

(G) Cefonicid Sodium;
(H) Cefpodoxime Proxetil;
(I) Cefprozil;

(J) Ceftibuten;

(K) Cefuroxime;

(L) Cephalexin;

(M) Cephradine;

(i) Chloramphenicol;

(j) Clindamycin;

(k) Cycloserine;

(1) Gentamicin;

(m) Griseofulvin;

(n) Imiquimod Cream (5%);
(o) Macrolides:

(A) Azithromycin;

(B) Clarithromycin;

(C) Dirithromycin;

(D) Erythromycins;

(E) Kanamycin Sulfate;
(F) Lincomycin;

(G) Novobiocin;

(H) Spectinomycin;

(I) Troleondomycin;

(J) Vancomycin;

(K) Natamycin;

(p) Nystatin;

(q) Penicillins:

(A) Amoxicillin;

(B) Amoxicillin and Clavulanate;
(C) Ampicillin;

(D) Ampicillin and Sulbactam;
(E) Bacampicillin;

(F) Cloxacillin;

(G) Dicloxacillin;

(H) Oxacillin;

(I) Penicillin;

(r) Polymyxin B Sulfate;
(s) Rifabutin;

(t) Rifampin;

(u) Sulfonamide/Trimethoprim/Sulfones;
(v) Tetracyclines:

(A) Demeclocycline Hydrochloride;
(B) Doxycycline;
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(C) Minocycline;

(D) Oxytetracycline;

(E) Tetracycline;

(F) Tobramycin.

(5) Anticholinergics:

(a) Atropine;

(b) Atropine Sulfate;

(c) Belladonna;

(d) Homatropine Hydrobromide*;
(e) Hyoscyamine;

(f) Methscopolamine;

(g) Physostigmine;

(h) Pilocarpine;

(i) Scopolamine.

(6) Antihypertensive:

(a) ACE Inhibitors:

(A) Captopril;

(B) Lisinopril;

(C) Trandolapril;

(b) Calcium Channel Blockers:
(A) Phenyalkylamine;

(B) Verapamil.

(7) Benzodiazepines.

(8) Bisphosphonates:

(a) Alendronate;

(b) Etidronate;

(c) Risendronate;

(d) Tiludronate.

(9) Blood (B):

(a) Coumadin;

(b) Dextran;

(c) Dextrose;

(d) Heparin — subcutaneous, sublingual and heparin locks;
(e) Immune Globulins*;

(f) Rho(D) Immune Globulins*.
(10) Cardiovascular (Cv):

(a) Digitalis;

(b) Digitoxin;

(c) Digoxin;

(d) HMG CoA Reductase Inhibitors:
(A) Atorvastatin;

(B) Fluvastatin;

(C) Lovastatin;

(D) Pravastatin;

(E) Simvastatin;

(e) Nitrates:

(A) Isosorbide Dinitrate;

(B) Nitroglycerin;

(f) Papavarine;

() Quinidine;

(h) Rauwolfia Alkaloids;

(i) Spironolactone;

(j) Triamterene.

(11) Chelating Agents (Board approved certification required before

therapeutic chelation is allowed):

(a) Deferoxamine/Desferroxamine;
(b) EDTA;

(¢) Penicillamine.

(12) Enzymes:

(a) Collagenase;

(b) Desoxyribonuclease;

(c) Fibrinolysin;

(d) Hyaluronidase;

(e) Pancrelipase.

(13) Fluoroquinolines.

(14) Fluoroquinolones.

(15) Gastrointestinal:

(a) Citrate Salts;

(b) Lactulose;

(c) Sucralfate.

(16) Genito-urinary (GU):

(a) Bethanechol Chloride

(b) Cellulose Sodium Phosphate;
(c¢) Flavoxate;

(d) Pentosan;
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(e) Phenazopyridine;

(f) Urised.

(17) Hormones (Ho):

(a) Betamethasone;

(b) Budesonide;

(c) Calcitonin;

(d) Cenestin;

(e) Cortisone;

(f) Danazol;

(g) Desmopressin;

(h) Dexamethasone;

(i) Dextrothyroxine;

(j) Dinoprostone;

(k) Erythropoietin;

(1) Estradiol;

(m) Estriol;

(n) Estrogen-Progestin Combinations;
(o) Estrogens, Conjugated;
(p) Estrogen, Esterified;
(q) Estrone;

(r) Estropipate;

(s) Fludrocortisone Acetate;
(t) Flunisolide;

(u) Fluticasone Propionate;
(v) Human Growth Hormone;
(w) Hydrocortisone;

(x) Insulin;

(y) Levonorgestrel;

(z) Levothyroxine;

(aa) Liothyronine;

(bb) Liotrix;

(cc) Medroxyprogesterone;
(dd) Medrysone;

(ee) Megestrol Acetate;
(ff) Methylprednisolone;
(gg) Methyltestosterone;
(hh) Nafarelin acetate;

(ii) Oxytocin*;

(jj) Prednisolone;

(kk) Prednisone;

(11) Progesterone;

(mm) Progestins;

(nn) Prostaglandins:

(A) Alprostadil;

(B) Misoprostol;

(00) Testosterone;

(pp) Thyroid;

(qq) Thyroxine;

(rr) Tibolone;

(ss) Triamcinolone.

(18) Hypogylcemics (Hy):
(a) Acarbose;

(b) Metformin;

(c) Miglitol.

(19) Local anesthetics (L):
(a) Benzocaine*;

(b) Betaine;

(c) Bupivacaine™;

(d) Chirocaine*;

(e) Chloroprocaine*;

(f) Dyclonine*;

(g) Ethyl Chloride;

(h) Etidocaine*;

(i) Hydroxypolyetho-xydodecane*;
(j) Lidocaine*;

(k) Lidocaine(non-injectable dosage form);
(1) Mepivocaine*;

(m) Pramoxine;

(n) Prilocaine*;

(o) Procaine*;

(p) Tetracaine*.

(20) Minerals (M):

(a) Ammonium Chloride;
(b) Calcitriol;

(c) Electrolyte Solutions;

Oregon Bulletin

(d) Fluorides;

(e) Iodine;

(f) Iron Preparations;

(g) Lithium;

(h) Mercury, Ammoniated;
(i) Minerals (Oral & Injectable);
(j) Polysaccharide-Iron Complex;
(k) Potassium Iodide;

(1) Potassium Supplements;
(m) Silver Nitrate.

(21) Quinilones.

(22) Quinolines.

(23) Skin Care (S):

(a) Acitretin;

(b) Adapalene;

(¢) Ammonium lactate lotion 12%;
(d) Anthralin;

(e) Azelaic Acid;

(f) Becaplermin;

(g) Benzoic Acid;

(h) Calcipotriene;

(i) Carbol-Fuchsin;

(j) Clioquinol;

(k) Condylox;

(1) Fluorouracil;

(m) Gentian Violet;

(n) Hexachlorophene;

(o) hydroquinone;

(p) Isotretinoin;

(q) Lindane;

(r) Methoxsalen;

(s) Mupirocin;

(t) Permethrin;

(u) Pimecrolimus Cream 1%;
(v) Podophyllum Resin;
(w) Pyrazinamide;

(x) Pyrethrins;

(y) Salicylate Salts;

(z) Salicyclic Acid;

(aa) Selenium Sulfide;

(bb) Sodium Thiosulfate;
(cc) Tacrolimun;

(dd) Tazarotene topical gel;
(ee) Topical steroids;

(ff) Tretinoin;

(gg) Trichloracetic Acid*;
(hh) Trioxsalen;

(ii) Undecylenic Acid;

(jj) Urea.

(24) Skin Tests:

(a) Diphtheria*;

(b) Mumps*;

(¢) Tuberculin*.

(25) Sympathomimetics:
(a) Ephedrine;

(b) Epinephrine*;

(c) Epinephrine (auto-inject).
(26) Upper Respiratory Tract (URT):
(a) Acetylcysteine;

(b) Albuterol Sulfate;

(c) Aminophylline;

(d) Benzonatate;

(e) Cromolyn Sodium;

(f) Guaifenesin;

(g) Levalbuteral;

(h) Xanthines:

(A) Diphylline;

(B) Oxtriphylline;

(C) Pentoxifylline;

(D) Theophylline.

(27) Vaccines:

(a) BCG*;

(b) Cholera*;

(c) Diphtheria*;

(d) DPT*;
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(e) Haemophilus b Conjugate™;

(f) Hepatitus A Virus*;

(g) Hepatitus B*;

(h) Influenza Virus*;

(i) Japanese Encephalitis Virus*;

(j) Measles Virus*;

(k) Mumps Virus*;

(1) Pertussis*;

(m) Plague*;

(n) Pneumococcal*;

(o) Poliovirus — Inactivated*;

(p) Poliovirus — Live Oral*;

(q) Rabies*;

(r) Rubella*;

(s) Smallpox*;

(t) Tetanus IG*;

(u) Tetanus Toxoid*;

(v) Typhoid*;

(w) Varicella*;

(x) Yellow Fever*.

(28) Vitamins:

(a) Cyanocobalamin;

(b) Doxercalciferol;

(c) Leucovorin Calcium;

(d) Vitamins (Oral & Injectable).

(29) Misc.:

(a) Acetic Acid;

(b) Adenosine Monophosphate;

(c) Bichloracetic Acid;

(d) Bimatoprost Ophthalmic Solution (0.03%);

(e) Cabergoline;

(f) Carbidopa;

(g) Clostridium botulinum toxin (ab);

(h) Dronabinol;

(i) Gabapentin;

(j) Galantamine H. Br.;

(k) Hydrogen Peroxide;

(1) Iodoquinol;

(m) Levodopa;

(n) Lisuride;

(0) Meclizine;

(p) Monobenzone;

(q) Nicotine;

(r) Over the Counter (OTC) substances, not to exceed their current
OTC dose or dosage form;

(s) Oxamniquine;

(t) Oxygen;

(u) Papain;

(v) Paramethasone;

(w) Pergolide;

(x) Quinine Sulfate;

(y) Salicylamide;

(z) Sodium Polystyrene Sulfonate;

(aa) Ursodiol;

(bb) Yohimbine;

(cc) Zolpidem.

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.145

Hist.: BNE 1-2002, f. & cert. ef. 2-19-02; BNE 4-2002, f. & cert. ef. 8-8-02; BNE 3-2003, f.
& cert. ef. 6-9-03; BNE 5-2003, f. & cert. ef. 12-5-03; BNE 5-2004, f. & cert. ef. 6-10-04

Adm. Order No.: BNE 6-2004

Filed with Sec. of State: 6-10-2004

Certified to be Effective: 6-10-04

Notice Publication Date: 5-1-04

Rules Adopted: 850-010-0212

Subject: Clarifies the educational requirements for the administra-
tion of injections.

Rules Coordinator: Anne Walsh—(503) 731-4045

850-010-0212
Education Requirements for Injections/EDTA Chelation

Any licensed naturopath using intramuscular (IM) or subcutaneous
(SC) or intravenous (I.V) therapeutic injection of vitamins or minerals or
preventive injections (IM, subcutaneous, or IV.) must provide proof of
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Board approved qualifying continuing education prior to using these appli-
cations, or proof of Board approved qualifying education received at an
approved medical institution.

(1) Non-IV injections of vitamins or minerals require a one-time 2-
hour qualifying education on this subject.

(2) IV injections of vitamins or minerals require a one-time 12-hour
qualifying education on this subject.

(3) Preventive injections (IM, IV, SC) require an additional one-time
4 hours of qualifying education in addition to the CE hours noted in OAR
850-010-0212(1) and (2).

(4) The use of EDTA chelation therapy requires 12 hours of Board
approved qualifying education in addition to the education required in (1),
(2) and (3) of this rule. Qualifying EDTA chelation therapy must be pro-
vided by qualified faculty with at least five years of experience in EDTA
chelation therapy and current certification approved by the Board. The edu-
cation must contain the following:

(a) EDTA current/historical research; and

(b) EDTA indications/contraindications; and

(c) EDTA side effects, toxicity; and

(d) EDTA therapy and practical application; and

(e) IV solutions; and

(f) Initial evaluation and treatment monitoring requirements, and

(g) Frequency of treatment and remineralization; and

(h) Charting requirements, standards of care, office procedures, con-
sent to treat Nutrition and lifestyle recommendations during treatment; and

(i) Heavy metal toxicity and disease; and

(j) Practical on mixing and administering IV EDTA solutions, and

(k) Examination for certification (exam subject to Board approval);
and

(1) Recertification is required every five years.
Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.145

Hist.: BNE 6-2004, f. & cert. ef. 6-10-04

Board of Optometry
Chapter 852

Adm. Order No.: OPT 2-2004

Filed with Sec. of State: 5-20-2004

Certified to be Effective: 5-20-04

Notice Publication Date: 4-1-04

Rules Adopted: 852-060-0060, 852-060-0065, 852-060-0070,
852-060-0075

Rules Amended: 852-060-0004

Rules Repealed: 852-001-0005, 852-001-0010, 852-001-0015
Subject: 852-001-0005, 0010, 0015 - Deletes language regarding
procedures. This language is now in Division 60. 852-060-0004 -
References statutory authority for Board Processing of complaints.
852-060-0060, 0065, 0070 - Are moved from Division 852-001. 852-
060-0075 - Establishes rules for discovery in contested case hearings.
Rules Coordinator: David W. Plunkett—(503) 373-7721, ext. 23

852-060-0004
Processing of Complaints

The Board processes complaints in accordance with the requirements
of ORS 676.160 to 676.180 and the provisions of ORS 683.278, 683.325,

683.335.
Stat. Auth.: ORS 676 & 683
Stats. Implemented: ORS 676.160 - ORS 676.180
Hist.: OPT 6-1998, f. 12-28-98, cert. ef. 1-1-99; OPT 2-2004, f. & cert. ef. 5-20-04

852-060-0060
Model Rules of Procedure

Pursuant to the provisions of ORS 183.341, the Oregon Board of
Optometry adopts the Attorney General’s Model Rules of Procedure under
the Administrative Procedures Act current edition; these rules of procedure

shall be controlling except as otherwise required by statute or rule.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or Board of Optometry.]
Stat. Auth.: ORS 183, ORS 683 & ORS 182
Stats. Implemented: ORS 183.341(2) & ORS 182.466
Hist.: OPT 2-2004, f. & cert. ef. 5-20-04
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852-060-0065
Requiring an Answer to Charges as Part of Notices to Parties in
Contested Cases

In addition to the notice requirements under the Attorney General’s
Model Rules of Procedure adopted by OAR 852-60-060, the notice to par-
ties in contested cases shall include the statement that an answer to the
assertions or charges will be required and listing the consequences of fail-
ure to answer. A statement of the consequences of failure to answer may be

satisfied by enclosing a copy of OAR 852-060-0070 with the notice.
Stat. Auth.: ORS 183, ORS 683 & ORS 182
Stats. Implemented: ORS 183.413 & ORS 182.466
Hist.: OPT 2-2004, f. & cert. ef. 5-20-04

852-060-0070
Hearing Requests, Answers, and Consequences of Failure to Answer

(1) A hearing request, and answer when required, shall be made in
writing to the Board by the party or his/her representative and an answer
shall include the following:

(a) An admission or denial of each factual matter alleged in the notice;

(b) A short and plain statement of each relevant affirmative defense
the party may have.

(2) Except for good cause:

(a) Factual matters alleged in the notice and not denied in the answer
shall be presumed admitted;

(b) Failure to raise a particular defense in the answer will be consid-
ered a waiver of such defense;

(c) New matters alleged in the answer (affirmative defenses) shall be
presumed to be denied by the Board; and

(d) Evidence shall not be taken on any issue not raised in the notice

and answer.
Stat. Auth.: ORS 683 & ORS 182
Stats. Implemented: ORS 683.155 & ORS 182.466
Hist.: OPT 2-2004, f. & cert. ef. 5-20-04

852-060-0075
Discovery

An order requiring discovery will be limited to a list of witnesses to
be called to testify by the parties in their case in chief and the documents
that the parties intend to introduce as exhibits at the contested case hearing
during the presentation of their case in chief. Contested case hearings are

closed to members of the public.
Stat. Auth.: ORS 683 & ORS 182
Stats. Implemented: ORS 683.155 & ORS 182.466
Hist.: OPT 2-2004, f. & cert. ef. 5-20-04

Board of Parole and Post-Prison Supervision
Chapter 255

Adm. Order No.: PAR 5-2004(Temp)

Filed with Sec. of State: 6-14-2004

Certified to be Effective: 6-14-04 thru 12-10-04

Notice Publication Date:

Rules Amended: 255-075-0079

Subject: The amendment of the proposed rule clarifies the board’s
authority to require offenders who were sentenced to life in prison
for the crime of Murder to serve further incarceration to the sentence
expiration date, regardless of the time the crime was committed. This
amendment is necessary to bring the board’s rules into conformity
with OAR 213-005-0004.

Rules Coordinator: Michael R. Washington—(503) 945-8978

255-075-0079
Guidelines for Re-release

(1) For technical violation(s):

(a) An offender whose parole has been revoked may serve further
incarceration of up to 90 days for each revocation.

(b) An offender sentenced to post-prison supervision who has been
revoked and returned to custody may serve further incarceration of up to 90
days for each return, not to exceed the total revocation sanction days
allowed in OAR 213-011-0004.

(2) For conduct constituting a crime:

(a) An offender whose parole has been revoked may serve further
incarceration of up to 180 days for each revocation.

(b) An offender sentenced to post-prison supervision who has been
revoked and returned to custody may serve further incarceration of up to
180 days, not to exceed the total revocation sanction days provided in OAR
213-011-0004.
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(3) For conduct constituting a crime and resulting in automatic revo-
cation to the Department of Corrections, pursuant to ORS 144.345(2), an
offender may serve further incarceration of up to 180 days.

(4) Offenders sentenced to life imprisonment for murder may serve
further incarceration to the sentence expiration date. Offenders sentenced to
life imprisonment for aggravated murder may serve further incarceration to
the sentence expiration date.

(5) Oftfenders sentenced as dangerous offenders may serve repeated
incarcerations of 180 days or more up to the sentence expiration date.

(6) Offenders sentenced as sexually violent dangerous offenders pur-
suant to HB 2327 (1999 Legislative Session) for crimes committed on or
after October 23, 1999, may serve repeated incarcerations of 180 days or
more for any violation of post-prison supervision unless or until the post-
prison supervision is terminated by a court.

(7)(a) The commencement date for the further term of incarceration
as a result of the violation of conditions shall be the date of arrest or return
to Oregon custody if arrested out of state for the violation which resulted in
the revocation of parole or post-prison supervision.

(b) The commencement date for the further term of incarceration as a
result of termination of parole or post-prison supervision under ORS
144.345(2) shall be the sentencing date, if no further action is taken by the
Board.

(c) If the jailer, hearing officer, or Board releases the offender from
custody pending the violation hearing, the time spent outside actual custody
does not count toward the further term of incarceration.

(8) The Board and the Department of Corrections may develop other
programs that create exceptions to the sanctions provided in this rule.

(9) Notwithstanding subsections 1-7 of this rule, the Board may
choose to postpone re-release on parole pursuant to Divisions 50 and 60 of
this chapter.

(10) Notwithstanding subsections 1-8 of this rule, the Board may
choose to deny re-release on parole pursuant to OAR 255-075-0096.

(11) Administrative sanctions do not count toward the revocation

sanction limits.
Stat. Auth.: ORS 135.055, 144.103, 144.107, 144.108, 144.120(4), 144.125, 144.232,
144.345, 144.346, 144.395 & 161.735
Stats. Implemented:
Hist.: PAR 1-1989(Temp), f. & ef. 4-19-89; PAR 3-1989, f. 10-13-89, ef. 10-16-89; PAR 4-
1989, f. & ef. 11-1-89; PAR 6-1990(Temp), f. & cert. ef. 10-15-90; PAR 1-1991, f. & cert.
ef. 1-16-91; PAR 8-1992, f. & cert. ef. 10-9-92; PAR 4-1993, f. & cert. ef. 10-29-93; PAR 11-
1997(Temp), f. & cert. ef. 11-14-97; PAR 1-1998, f. & cert. ef. 5-11-98; PAR 3-2000, f. &
cert. ef. 1-25-00; PAR 2-2003, f. & cert. ef. 5-13-03; PAR 5-2004(Temp), f. & cert. ef. 6-14-
04 thru 12-10-04

Adm. Order No.: PAR 6-2004

Filed with Sec. of State: 6-14-2004

Certified to be Effective: 6-14-04

Notice Publication Date: 5-1-04

Rules Amended: 255-032-0015

Subject: The amendment of this rule is necessary to bring the dates
within the rule into conformity with the effective date of ORS
163.105 as amended and passed into law by the Oregon Legislature
(1999).

Rules Coordinator: Michael R. Washington—(503) 945-9009

255-032-0015
Petition/Purpose for Review Hearing

An inmate not described in OAR 255-032-0005(4) may petition and
the Board shall hold a hearing to determine whether the inmate is likely to
be rehabilitated within a reasonable period of time:

(1) Any time after thirty (30) years from the date of imposition of a
minimum period of confinement pursuant to OAR 255-032-0010(1) for an
offense committed on or after October 23, 1999; or

(2) Any time after twenty-five (25) years from the date of imposition
of a minimum period of confinement pursuant to OAR 255-032-0010(1) for
an offense committed on or between June 30, 1995 through October 22,
1999; or

(3) Any time after twenty (20) years from the date of imposition of a
minimum period of confinement pursuant to OAR 255-032-0010(1) for an
offense committed before June 30, 1995; or

(4) Any time after fifteen (15) years from the date of imposition of a
minimum period of confinement pursuant to OAR 255-032-0010(2); or

(5) Anytime after twenty-five (25) years from the date of imposition

of confinement pursuant to OAR 255-032-0010(3).
Stat. Auth.: ORS 163.115
Stats. Implemented:
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Hist.: 2PB 8-1985, f. & ef. 5-31-85; PAR 6-1988, f. & ef. 5-19-88; PAR 1-1991, f. & cert. ef.
1-16-91; PAR 4-1993, f. & cert. ef. 10-29-93; PAR 4-1997, f. 3-11-97, cert. ef. 3-14-97; PAR
4-1999, f. & cert. ef. 5-18-99; PAR 2-2000, f. 1-3-00, cert. ef. 1-4-00; PAR 1-2003, f. & cert.
ef. 5-13-03; PAR 3-2004(Temp), f. & cert. ef. 4-15-04 thru 10-11-04; PAR 6-2004, f. & cert.
ef. 6-14-04

Adm. Order No.: PAR 7-2004
Filed with Sec. of State: 6-14-2004
Certified to be Effective: 6-14-04
Notice Publication Date: 2-1-04
Rules Amended: 255-060-0011
Rules Repealed: 255-060-0014
Subject: 255-060-0011: The amendment of the rules is necessary to
be consistent with the Department of Corrections approval of a new
sex offender risk assessment scale. This new sex offender risk assess-
ment scale is applicable to offenders being released on and after May
1, 2004.

255-060-0014: The Oregon Court of Appeals ruling in Carl Baty
v. Debra Slater, 161 OR App 653 (1999) rendered OAR 255-060-
0014 invalid. Pursuant to OAR 255-060-0014, an offenders’ active
supervision did not begin until they were released into the commu-
nity. The ruling in Baty is that the term of active supervision com-
mences upon completion of the prison term.
Rules Coordinator: Michael R. Washington—(503) 945-9009

255-060-0011
Procedures for Predatory Sex Offender

(1) For purposes of this rule, a person is a predatory sex offender if
the person exhibits characteristics showing a tendency to victimize or injure
others and has been convicted of one or more of the following offenses:
Rape in any degree, Sodomy in any degree, Unlawful Sexual Penetration in
any degree or Sexual Abuse in any degree. In determining whether an
inmate or offender is a predatory sex offender under this rule, the Board
shall use only the STATIC-99 (Exhibit Q-1) and definitions (Exhibit Q-11)
which have been approved by the Department of Corrections as required by
ORS 181.585(2).

(2) The procedures set forth in this rule only apply to inmates or
offenders released from a Department of Corrections institution on or after
May 1, 2004, after serving a sentence of more than 12 months. Predatory
sex offender designations made by the board for inmates or offenders
released from a Department of Corrections institution before May 1, 2004,
are not included in this rule. Those designations are governed by the rules
in effect when the designation was made.

(3) Subject to the procedures set forth in this rule, the Board will
make a finding that an inmate or offender is a predatory sex offender if the
inmate or offender scores four or more points on the STATIC-99.

(4) A finding that an inmate or offender is a predatory sex offender
may be made by one Board Member. A finding that an offender is a preda-
tory sex offender will be contained in the inmate’s or offender’s original
order of supervision or an amended order of supervision.

(5) Subject to the procedures set forth below, inmates or offenders
who score four or more points on the STATIC-99 have the right to be
advised of their score and submit written objections to the Board before the
Board makes a predatory sex offender finding. The Notice of Rights and
Written Objections form for this rule are Exhibits Q-IlIl and Q-IV of the
Board’s rules.

(a) Written objections must be received by a Department of
Corrections’ institution or release counselor, a supervising officer or the
Board within three days of the date the offender or inmate signed the Notice
of Rights (Exhibit Q-11I).

(b) The Board must receive and review the signed Notice of Rights
(Exhibit Q-IIT) or written documentation that the inmate or offender
refused to sign the Notice of Rights before a predatory sex offender finding
is made.

(c) The Board must consider any written objections to the score on
STATIC-99 timely submitted by the inmate or offender before making a
predatory sex offender finding. The Board shall make the predatory sex
offender finding if there is evidence to support a score on STATIC-99 of
four or more pionts.

(6) Inmates or offenders may elect to waive their right to submit writ-
ten objections. Any such waiver must be in writing. When an inmate or
offender waives their right to submit written objections the Board may
make the predatory sex offender finding if the inmate’s or offender’s score
on the STATIC-99 is four or more points.
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(7) Pursuant to ORS 181.586, the community corrections agency
supervising an inmate or offender found to be a predatory sex offender shall
notify anyone whom the agency determines is appropriate that the person is
a predatory sex offender. The agency shall make this determination as

required by ORS 181.586.
[ED. NOTE: Exhibits referenced are available from the agency.]
Stat. Auth.: Ch. 163, 1999 OL
Stats. Implemented:
Hist.: PAR 4-2000, f. & cert. ef. 2-15-00; PAR 1-2002(Temp), f. & cert. ef. 1-15-02 thru 7-
13-02; PAR 4-2002, f. & cert. ef. 3-12-02; PAR 5-2003, f. & cert. ef. 10-10-03; PAR 2-
2004(Temp), f. & cert. ef. 1-41-04 thru 7-11-04; PAR 7-2004, f. & cert. ef. 6-14-04

ecccccccoe

Adm. Order No.: PAR 8-2004

Filed with Sec. of State: 6-14-2004

Certified to be Effective: 6-14-04

Notice Publication Date: 2-1-04

Rules Amended: 255-080-0005

Subject: The amendment is necessary to establish the administrative
review request process as it specifically relates to Orders of Super-
vision.

Rules Coordinator: Michael R. Washington—(503) 945-9009

255-080-0005
Procedure for Administrative Review

(1) An inmate/offender may request an administrative review by send-
ing Exhibit O, Administrative Review Request Form, to the Board con-
cisely explaining how his or her case fits the criteria for review listed in rule
255-080-0010.

(2) The Board must receive requests for administrative review within
forty-five (45) days after the mailing date on the Board’s final action on the
reviewed issue.

(3) Regarding Orders of Supervision, the Board must receive requests
for administrative review within forty-five (45) days after the date the
offender signed the order or acknowledgement by the supervisory authori-
ty of the offender’s receipt thereof.

(4) If the Board or its designee determines that the request is consis-
tent with the criteria as defined in rules 255-080-0010 and 255-080-0011,
and meets the deadline requirements, the Board will resolve the matter
using the procedures outlined in OAR 255-080-0012.

(5) When the Board or its designee denies review, the Board shall
send the inmate/offender written notice of the specific reasons for denial.

(6) When review is denied, the prior decision is re-affirmed.

[ED. NOTE: Exhibits referenced are available from the agency.]

Stat. Auth.: ORS 144.335

Stats. Implemented: ORS 144.335

Hist.: 2PB 1979, f. & ef. 2-1-79; 2PB 11-1981(Temp), f. & ef. 11-25-81; 2PB 1-1982, f. &
ef. 5-19-82; 2PB 17-1985, f. & ef. 5-31-85; PAR 6-1988, f. & ef. 5-19-88; PAR 8-1988, f. &
ef. 7-1-88; PAR 18-1988, f. & ef. 12-6-88; PAR 4-1989, f. & ef. 11-1-89; PAR 1-1991, f. &
cert. ef. 1-16-91; PAR 2-1991, f. & cert. ef. 2-20-91; PAR 8-1992, f. & cert. ef. 10-9-92; PAR
7-1997, f. 3-11-97, cert. ef. 3-14-97; PAR 7-2000, f. & cert. ef. 6-9-00; PAR 8-2004, f. & cert.
ef. 6-14-04

Board of Pharmacy
Chapter 855

Adm. Order No.: BP 2-2004

Filed with Sec. of State: 5-21-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 2-1-04

Rules Amended: 855-021-0005, 855-021-0010, 855-021-0025, 855-
021-0030, 855-021-0050

Rules Repealed: 855-021-0015, 855-021-0035

Subject: Modifies and clarifies requirements for Pharmacists con-
tinuing professional education.

Rules Coordinator: Karen Maclean—(503) 731-4032, ext. 223

855-021-0005
Continuing Pharmacy Education Required for Pharmacist License
Renewal

(1) During the period from June 1 through May 31 of each license
renewal cycle, each pharmacist must have satisfactorily completed one and
one half (1.5) continuing pharmacy education units (CEU’s) in an approved
continuing pharmacy education program Ten contact hours equals 1 CEU.
Fifty minutes equals 1 contact hour.

(2) Section (1) does not apply to pharmacists applying for the first
annual renewal of their license if they have not been licensed by the Board
for at least one year prior to July 1 of the renewal period.
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Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.285

Hist.: 1PB 45, f. & ef. 7-6-76; 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-
3-80; BP 1-2002, f. & cert. ef. 1-8-02; BP 2-2004, f. 5-21-04 cert. ef. 6-1-04

855-021-0010
Continuing Pharmacy Education

(1) A continuing pharmacy education program means classes of post
graduate studies, informal study group participation, institutes, seminars,
lectures, conferences, workshops, extension study, correspondence courses,
teaching, planned and professional meetings, self study courses, cassette or
audio visual tape/slides or materials, and other self instruction units:

(a) A program shall consist of therapeutics, or pharmacy and drug law
or other aspects of health care. At least eleven of the required fifteen hours
of continuing education credit must be earned in the areas of therapeutics.
At least one hour of continuing education credit must be earned in the area
of pharmacy and drug law.

(b) Programs shall provide for examinations or other methods of eval-
uation to assure satisfactory completion by participants.

(c) The person or persons who are to instruct or who are responsible
for the delivery or content of the program shall be qualified in the subject
matter by education and experience.

(2) Continuing pharmacy education programs shall be approved by
the Board of Pharmacy. Application for approval shall be made on and in
accordance with forms established by the Board. The forms shall require
information relating to:

(a) Name of provider or sponsor;

(b) Type of program offered;

(c) Description of subject matter;

(d) Number of contact hours offered;

(e) Total number of contact hours in therapeutics or pharmacy and
drug law or other aspects of health care;

(f) Method of determining satisfactory completion of program;

(g) Dates and location of program;

(h) Name and qualification of instructors or other persons responsible
for the delivery or content of the program.

(3) CE programs are not required to carry approval of American
Council on Pharmaceutical Education (ACPE). Programs presented by
providers approved by the American Council on Pharmacy Education
(ACPE) are generally accepted, however, the Board reserves the right to
determine the number of hours allowed or to disapprove such programs.

(4) Providers shall provide attendees with proof of attendance that
shows the date and number of contact hours provided. Providers must
maintain attendance lists for three years.

(5) Continuing pharmacy education credit accumulated in excess of
the required 15 contact hours for annual license renewal cannot be carried
forward.

(6) A maximum of 10 hours (1.0 CEU) may be earned in any licens-
ing year by preparing and presenting CE programs. Pharmacists presenting
CE programs may earn one hour (0.1 CEU) for preparation time of one
hour or more, plus credit for the actual contact hour time of the presenta-
tion. A pharmacist must show content of the course, and a description of the
intended audience (e.g., pharmacists, physicians, nurses). Public service
programs, such as presentations to school children or service clubs, are not
eligible for continuing education credit.

(7) Pharmacists taking post graduate studies applicable to graduate or
professional degrees may submit the course syllabus and evidence of satis-
factory completion of the course for continuing education credit approval
by the Board.

(8) The Board may approve up to 14 (fourteen) hours of CE credit for
licensees who have successfully completed Disease State Management
courses certified by the NIPCO, NISPC, BPST, or other appropriate certi-
fied programs sponsored by established credentialing groups.

(9) Board members or staff may attend CE programs for the purpose
of evaluating content, format and appropriateness of material for
Continuing Pharmacy Education credit. Subsequent programs by CE
providers whose current programs are deemed deficient by on-site evalua-
tion may be required to obtain prior approval by the Board. The Board will

provide feedback to CE providers regarding evaluated CE presentations.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.285
Hist.: 1PB 45, f. & ef. 7-6-76; 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-
3-80; IPB 2-1984, f. & ef. 3-7-84; 1PB 1-1986, f. & ef. 6-5-86; PB 10-1987, f. & ef. 12-8-
87; PB 3-1991, f. & cert. ef. 9-19-91; PB 4-1992, f. & cert. ef. 8-25-92; BP 5-2000(Temp),
f. 6-20-00, cert. ef. 6-20-00 thru 10-27-00; Administrative correction 6-21-01; BP 2-2004, f.
5-21-04 cert. ef. 6-1-04
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855-021-0025
Continuing Pharmacy Education — Reciprocity

Continuing pharmacy education will be required for license renewal
at the next renewal period after the licensee, by reciprocity, has been

licensed one year in Oregon.
Stat. Auth.: ORS 689
Stats. Implemented: ORS 689.205
Hist.: 1PB 45, f. & ef. 7-6-76; 1PB 2-1979(Temp), f. & ef. 10-3-79; IPB 2-1980, f. & ef. 4-
3-80; BP 2-2004, . 5-21-04 cert. ef. 6-1-04

855-021-0030
Continuing Pharmacy Education — Non-Resident — Dual Licensees
(1) Any Oregon licensed pharmacist residing in another state shall, in
order to receive Oregon license renewal, meet Oregon requirements for
continuing pharmacy education.
(2) The Board shall accept for CE credit programs for out of state
pharmacists that have been approved by that state’s Board of Pharmacy.
(3) Upon request, the Board may certify to another state’s licensing
authority the status of a licensee’s continuing education participation in
Oregon.
(4) The Board may request certification from another state’s licensing

authority regarding the status of an applicant’s continuing education.
Stat. Auth.: ORS 435, ORS 475 & ORS 689
Stats. Implemented: ORS 689.205
Hist.: 1PB 45, f. & ef. 7-6-76; 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-
3-80; PB 10-1987, f. & ef. 12-8-87; BP 2-2004, f. 5-21-04 cert. ef. 6-1-04

855-021-0050
Renewal Application

(1) The annual renewal notice must be returned to the Board with the
appropriate fee and the pharmacist must state that he/she has satisfactorily
completed the continuing pharmacy education requirements by signing the
renewal document.

(2) The Board may randomly select and audit applications for renew-
al to verify completion of the CE programs reported on the application for
renewal. Pharmacists whose applications for renewal are selected for audit
must provide documentation of completion of the CE programs reported. A
pharmacist who fails to provide the requested documentation to the Board
or who fails to complete the annual CE requirement may be disciplined for

unprofessional conduct.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.275
Hist.: 1PB 45, f. & ef. 7-6-76; 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-
3-80; BP 1-2002, f. & cert. ef. 1-8-02; BP 2-2004, f. 5-21-04 cert. ef. 6-1-04

ecccccccoe

Adm. Order No.: BP 3-2004

Filed with Sec. of State: 5-21-2004

Certified to be Effective: 5-24-04

Notice Publication Date: 4-1-04

Rules Repealed: 855-043-0200, 855-043-0205

Subject: Remove sections that encompass the purpose, scope and
drug delivery and control in student health centers. SB708 eliminated
the Board’s authority to authorize a Nurse Practitioner to dispense
drugs in a college student health center.

Rules Coordinator: Karen MacLean—(503) 731-4032, ext. 223

Adm. Order No.: BP 4-2004

Filed with Sec. of State: 5-21-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 4-1-04

Rules Adopted: 855-043-0210

Subject: This rule adopts a training program jointly with the Board
of Nursing for Nurse Practitioners who have applied to the Board of
Nursing for special dispensing authority pursuant to OAR 851-050-
0162.

Rules Coordinator: Karen MacLean—(503) 731-4032, ext. 223

855-043-0210
Nurse Practitioner Dispensing

The Oregon State Board of Nursing may grant to a certified nurse
practitioner the privilege of writing prescriptions described in the formula-
ry under ORS 678.385. A certified nurse practitioner may submit an appli-
cation to the Oregon State Board of Nursing to dispense prescription drugs.
An application for the authority to dispense prescription drugs as author-
ized by ORS 678.385 shall include evidence of completion of a prescrip-
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tion drug dispensing training program jointly developed and adopted by
rule by the Oregon State Board of Nursing (851-050-0162) and the State
Board of Pharmacy. The training program shall be as follows:

(1) Documented review of content regarding safe dispensing listed
below:

(a) Board of Nursing handbook “Nurse Practitioner Prescriptive
Authority in Oregon”;

(b) The Drug Enforcement Administration Pharmacist’s Manual
(2001);

(c) OAR 851 division 50;

(d) ORS Chapter 689 and OAR chapter 855;

(e) US Consumer Product Safety Commission publication “Poison
Prevention Packaging: A Text for Pharmacist’s and Physicians,” and;

(f) The Institute for Safe Medication Practices (ISMP) “List of Error-
Prone Abbreviations, Symbols, and Dose Designations” (Nov.2003); and

(g) Information on available electronic or hard copy prescription drug
references which provide information to professionals authorized to dis-
pense prescription medications

(2) Successful self examination as provided by the Board of Nursing

on these materials.
Stat. Auth.: ORS 689.205, 2003 OL, Ch. 617
Stats. Implemented: ORS 689.205
Hist.: BP 3-2003(Temp), f. 12-29-03, cert. ef. 12-31-03 thru 6-28-04; BP 4-2004, f. 5-21-04
cert. ef. 6-1-04

Bureau of Labor and Industries
Chapter 839

Adm. Order No.: BLI 3-2004

Filed with Sec. of State: 5-18-2004

Certified to be Effective: 5-19-04

Notice Publication Date:

Rules Amended: 839-016-0750

Subject: The rule adopts prevailing rates of wage as determined by
the Commissioner of the Bureau of Labor and Industries for speci-
fied residential projects for the dates specified.

Rules Coordinator: Marcia Ohlemiller—(503) 731-4212

839-016-0750
Residential Prevailing Wage Rate Determinations

(1) Pursuant to ORS 279.359, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in the fol-
lowing residential rate determination(s) are the prevailing rates of wage for
workers upon said public works project(s) for the period(s) of time speci-
fied:

(a) Special Prevailing Wage Rate Determination for Residential
Project, Madrone Street Affordable Housing, Project #2004-01 dated April
22,2004 for the period May 1, 2004 through June 30, 2005.

(b) Special Prevailing Wage Rate Determination for Residential
Project, City Center Apartments, Project #2004-02, dated April 22, 2004,
for the period of May 1, 2004 through March 31, 2005.

(c) Special Prevailing Wage Rate Determination for Residential
Project, Sagewind Manor, Project #2004-03, dated May 20, 2004, for the
period of May 24, 2004 through June 30, 2005.

(2) Copies of the rates referenced in section (1) of this rule are avail-
able from any office of the Wage and Hour Division of the Bureau of Labor
and Industries. The offices are located in Eugene, Medford, Portland and
Salem and listed in the blue pages of the phone book. Copies may also be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE
Oregon Street #32, Portland, Oregon 97232; (503) 731-4709.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279.359

Stats. Implemented: ORS 279.359

Hist.: BLI 5-1999, f. 6-30-99, cert. ef. 7-1-99; BLI 7-1999, f. 8-26-99, cert. ef. 9-15-99; BLI
8-1999, f. & cert. ef. 9-8-99; BLI 10-1999, f. 9-14-99, cert. ef. 9-17-99; BLI 11-1999, f. 9-
22-99, cert. ef. 9-27-99; BLI 6-2000, f. 2-14-00, cert. ef. 2-15-00; BLI 12-2000, f. 5-24-00,
cert. ef. 7-1-00; BLI 18-2000, f. & cert. ef. 9-1-00; BLI 21-2000, f. 9-15-00, cert. ef. 9-22-
00; BLI 23-2000, f. & cert. ef. 9-25-00; BLI 24-2000, f. 10-30-00, cert. ef. 11-1-00; BLI 2-
2001, f. & cert. ef. 1-24-01; BLI 6-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 7-2001, f. 7-20-01,
cert. ef. 7-24-01; BLI 9-2001, f. 7-31-01, cert. ef. 8-1-01; BLI 10-2001, f. 8-14-01, cert. ef.
8-15-01; BLI 11-2001, f. & cert. ef. 8-22-01; BLI 13-2001, f. 9-26-01, cert. ef. 10-1-01; BLI
6-2002, f. 3-14-02, cert. ef. 3-15-02; BLI 7-2002, f. 3-22-02, cert. ef. 3-25-02; BLI 11-2002,
f. & cert. ef. 5-23-02; BLI 13-2002, f. 6-26-02 cert. ef. 7-1-02; BLI 14-2002, f. 8-23-02, cert.
ef. 10-1-02; BLI 2-2003, f. & cert. ef. 3-28-03; BLI 2-2004, f. 4-23-04, cert. ef. 5-1-04; BLI
3-2004, f. 5-18-04, cert. ef. 5-19-04
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Adm. Order No.: BLI 4-2004

Filed with Sec. of State: 5-24-2004

Certified to be Effective: 5-24-04

Notice Publication Date:

Rules Amended: 8§39-016-0750

Subject: The rule adopts prevailing rates of wage as determined by
the Commissioner of the Bureau of Labor and Industries for speci-
fied residential projects for the dates specified.

Rules Coordinator: Marcia Ohlemiller—(503) 731-4212

839-016-0750
Residential Prevailing Wage Rate Determinations

(1) Pursuant to ORS 279.359, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in the fol-
lowing residential rate determination(s) are the prevailing rates of wage for
workers upon said public works project(s) for the period(s) of time speci-
fied:

(a) Special Prevailing Wage Rate Determination for Residential
Project, Madrone Street Affordable Housing, Project #2004-01 dated April
22,2004 for the period May 1, 2004 through June 30, 2005.

(b) Special Prevailing Wage Rate Determination for Residential
Project, City Center Apartments, Project #2004-02, dated April 22, 2004,
for the period of May 1, 2004 through March 31, 2005.

(¢) Special Prevailing Wage Rate Determination for Residential
Project, Sagewind Manor, Project #2004-03, dated May 20, 2004, for the
period of May 24, 2004 through June 30, 2005.

(2) Copies of the rates referenced in section (1) of this rule are avail-
able from any office of the Wage and Hour Division of the Bureau of Labor
and Industries. The offices are located in Eugene, Medford, Portland and
Salem and listed in the blue pages of the phone book. Copies may also be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE
Oregon Street #32, Portland, Oregon 97232; (503) 731-4709.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279.359

Stats. Implemented: ORS 279.359

Hist.: BLI 5-1999, f. 6-30-99, cert. ef. 7-1-99; BLI 7-1999, f. 8-26-99, cert. ef. 9-15-99; BLI
8-1999, f. & cert. ef. 9-8-99; BLI 10-1999, f. 9-14-99, cert. ef. 9-17-99; BLI 11-1999, f. 9-
22-99, cert. ef. 9-27-99: BLI 6-2000, f. 2-14-00, cert. ef. 2-15-00; BLI 12-2000, f. 5-24-00,
cert. ef. 7-1-00; BLI 18-2000, f. & cert. ef. 9-1-00; BLI 21-2000, f. 9-15-00, cert. ef. 9-22-
00; BLI 23-2000, f. & cert. ef. 9-25-00; BLI 24-2000, f. 10-30-00, cert. ef. 11-1-00; BLI 2-
2001, f. & cert. ef. 1-24-01; BLI 6-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 7-2001, f. 7-20-01,
cert. ef. 7-24-01; BLI 9-2001, f. 7-31-01, cert. ef. 8-1-01; BLI 10-2001, f. 8-14-01, cert. ef.
8-15-01; BLI 11-2001, f. & cert. ef. 8-22-01; BLI 13-2001, f. 9-26-01, cert. ef. 10-1-01; BLI
6-2002, f. 3-14-02, cert. ef. 3-15-02; BLI 7-2002, f. 3-22-02, cert. ef. 3-25-02; BLI 11-2002,
f. & cert. ef. 5-23-02; BLI 13-2002, f. 6-26-02 cert. ef. 7-1-02; BLI 14-2002, f. 8-23-02, cert.
ef. 10-1-02; BLI 2-2003, f. & cert. ef. 3-28-03; BLI 2-2004, f. 4-23-04, cert. ef. 5-1-04; BLI
3-2004, f. 5-18-04, cert. ef. 5-19-04; BLI 4-2004, f. & cert. ef. 5-24-04

Construction Contractors Board
Chapter 812

Adm. Order No.: CCB 4-2004

Filed with Sec. of State: 5-28-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 5-1-04

Rules Amended: 812-001-0020, 812-001-0022, 812-002-0530, 812-
003-0015, 812-004-0110, 812-010-0020, 812-010-0050, 812-010-
0060, 812-010-0140, 812-010-0440, 812-010-0460, 812-010-0500,
812-010-0510, 812-010-0520

Subject: 812-001-0020, 812-001-0022, 812-002-0530, 812-003-
0015, 812-004-0110, 812-010-0020, 812-010-0050, 812-010-0060,
812-010-0140, 812-010-0440, 812-010-0460, 812-010-0500, 812-
010-0510, 812-010-0520 are amended to correct statutory cite ref-
erences.

Rules Coordinator: Cathy Heine—(503) 378-4621, ext. 4077

812-001-0020
Information Notice to Owners

(1) The Construction Contractors Board adopts the form entitled
“Information Notice to Owner,” as revised October 18, 2002. This form
may be obtained from the agency. Previously adopted versions of the
Information Notice may also be used.

(2) The Construction Contractors Board adopts the form “Information
Notice to Property Owners About Construction Responsibilities” as revised
December 9, 2003.

July 2004: Volume 43, No. 7



ADMINISTRATIVE RULES

(3) The Construction Contractors Board adopts the form “Notice of
Compliance with Homebuyer Protection Act (HPA)” as revised December
16, 2003.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 87.093, 670.310, 701.055 & 701.235

Stats. Implemented: ORS 87.093, 701.055 & 701.235

Hist.: 1BB 4-1981, f. 11-24-81, ef. 1-1-82; 1BB 3-1982, f. 6-4-82, ef. 1-1-83; 1BB 1-1983,
f. & ef. 3-1-83; Renumbered from 812-011-0076; 1BB 3-1983, f. 10-5-83, ef. 10-15-83; BB
2-1987, f. & ef. 7-2-87; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 5-1992, f. 7-31-92, cert. ef.
8-1-92; CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
6-2000(Temp), f. 5-22-00, cert. ef. 5-22-00 thru 11-17-00; CCB 9-2000, f. & cert. ef. 9-24-
00; CCB 7-2002, f. 6-26-02 cert. ef. 7-1-02; CCB 11-2002, f. 12-20-02, cert. ef. 12-23-02;
CCB 3-2003(Temp), f. & cert. ef. 3-11-03 thru 9-6-03; CCB 4-2003, f. & cert. ef. 6-3-03;
CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 12-2003(Temp), f. & cert. ef. 12-9-03 thur
6-6-04; CCB 13-2003(Temp), f. 12-19-03, cert. ef. 1-1-04 thru 6-14-04; CCB 2-2004, f. 2-
27-04, cert. ef. 3-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04

812-001-0022
Requirements for Notice of Compliance with Homebuyer Protection
Act

(1) Under ORS 87.007(3), a seller of residential property must deliv-
er a Notice of Compliance with Homebuyer Protection Act on or before the
date the sale of the property closes to the purchaser of:

(a) A new single family residence, condominium or residential build-
ing; or

(b) An existing single-family residence, condominium or residential
building where:

(A) The price for original construction, including but not limited to an
addition to the single family residence, condominium or residential build-
ing, that is completed within three months prior to the date of the sale of the
property is $50,000 or more; or

(B) The contract price for improvements to the single-family resi-
dence, condominium or residential building that are completed within three
months prior to the date of the sale of the property is $50,000 or more.

(2) The seller must deliver the notice required under ORS 87.007(3)
on or before the close of the sale of the property.

(3) The notice required under ORS 87.007(3) shall be on the form
adopted under OAR 812-001-0020.

(4) Under ORS 87.007(3), a seller of residential property may speci-
fy on the Notice of Compliance with Homebuyer Protection Act that ORS
87.007(2) does not apply to the sale of the property if the seller knows that
no person may enforce a valid lien against the property because:

(a) The last day to perfect any lien on the property under ORS 87.035
was prior to the date of sale of the property; and

(b) No lien was perfected.

Stat. Auth.: ORS 87.007, 670.310, & 701.235

Stats. Implemented: ORS 87, 87.007, & 701

Hist.: CCB 13-2003(Temp), f. 12-19-03, cert. ef. 1-1-04 thru 6-14-04; CCB 2-2004, f. 2-27-
04, cert. ef. 3-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04

812-002-0530
Office of Administrative Hearings
“Office of Administrative Hearings” means

Administrative Hearings established under ORS 179.331.
Stat. Auth.: ORS 670.310 & ORS 701.235
Stats. Implemented: ORS 701.145 & ORS 701.147
Hist.: CCB 7-2003, f. & cert. ef. 8-8-03; CCB 4-2004, . 5-28-04, cert. ef. 6-1-04

the Office of

812-003-0015
Applications for License

(1)(a) The application required under subsection (3)(a) of this rule
together with the fee required and the original, fully-executed surety bond
shall be on file with the agency before a license may be issued, except as
provided in section (b) of this rule.

(b) The effective date of a license or renewal may be prior to the date
of receipt of all documents and/or fees required by law and by these rules
if the agency determines that delays in receipt of required documents and/or
fees were caused by agency error. Additionally, if the agency determines
that delays in receipt of a surety bond were caused by the surety through an
error in executing the bond or through another error, the agency may issue
a license prior to receipt of all documents and/or fees if the surety concurs
with the agency’s decision to pre-date the bond.

(2)(a) An applicant for a license or renewal shall certify that the appli-
cant has procured insurance, from an insurance company authorized to do
business in Oregon, as required by ORS 701.105 and will continue to meet
those insurance requirements for as long as the applicant is licensed. New
licensees shall provide a certificate of insurance issued by an insurance
company licensed in Oregon. The agency may also require such certifica-
tion from renewing licensees. As a minimum, for all licensees, certification
shall include the name of the insurance company, policy or binder number,
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effective dates of coverage, and coverage amount, and may also include the
agent’s name, and agent’s telephone number. The CCB must be listed as the
certificate holder.

(b) This certification constitutes satisfactory evidence of insurance
and is in lieu of any other evidence of insurance.

(c) If the requirements of subsection (2)(a) of this rule have been met,
and the agency receives a notice of cancellation, the agency may send a
notice to the licensee, by regular mail, reminding the licensee of the obli-
gation imposed by the licensee’s insurance certification.

(d) The licensee shall maintain and provide evidence to the agency of
the insurance required by ORS 701.105. The insurance shall remain in
effect continuously until the license is terminated, revoked, or expired. If
the licensee, in performance of work subject or ORS chapter 701, through
failure to comply with this subsection, causes damage to another entity or
to the property of another person for which that entity could have been
compensated by an insurance company had the required insurance been in
effect, the agency may assess a civil penalty against the licensee in an
amount up to $1,000 in addition to such other action as may be taken under
ORS 701.135.

(3)(a) A complete license application includes:

(A) A completed application form;

(B) A completed “Independent Contractor Certification Statement™;

(C) Asigned acknowledgment that if the licensee qualifies as an inde-
pendent contractor the licensee understands that the licensee and any heirs
of the licensee will not qualify for workers’ compensation or unemploy-
ment compensation unless specific arrangements have been made for the
licensee’s insurance coverage and that the licensee’s election to be an inde-
pendent contractor is voluntary and is not a condition of any contract
entered into by the licensee;

(D) The certification of insurance coverage showing not less than the
minimum amount required per occurrence for property damage and per-
sonal injury;

(E) A properly executed bond; and

(F) The application fee.

(b) The agency may return an incomplete license application to the
applicant with an explanation of the deficiencies.

(4)(a) The agency will not issue or renew a license unless an applicant
provides his or her social security number on the application or renewal
form. The applicant need not provide the social security number on the
application for renewal, if the applicant’s social security number has previ-
ously been provided to the agency and is in the record.

(b) If an applicant has not been issued a social security number by the
United States Social Security Administration, the agency will accept a writ-
ten statement from the applicant to fulfill the requirements of section (4)(a).
The applicant may submit the written statement on a specified agency form
with the requisite information. Any written statement must:

(A) Be signed by the applicant;

(B) Attest to the fact that no social security number has been issued to
the applicant by the United States Social Security Administration; and

(C) Acknowledge that knowingly supplying false information under
this section is a Class A misdemeanor, punishable by imprisonment of up to
one year and a fine of up to $6,250.

(5) A license card shall be issued by the agency effective the date on
which all fees required by law have been paid and all documents required

by law and by those rules are on file with the agency.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 670.310, 701.235, 701.280, 701.992 & 183.310 - 183.500
Stats. Implemented: ORS 701.075, 25.278, Ch. 610 OL 2003
Hist.: 1BB 5, f. 6-15-76, ef. 7-1-76; 1BB 7, f. & ef. 11-14-77; 1BB 1-1978, f. & ef. 5-23-78;
IBB 2-1979, f. & ef. 12-29-79; 1BB 5-1980, f. & ef. 10-7-80; 1BB 6-1980, f. & ef. 11-4-80;
IBB 3-1981, f. 10-30-81, ef. 11-1-81; IBB 1-1983, f. & ef. 3-1-83; Renumbered from 812-
011-0025; 1BB 3-1984, f. & ef. 5-11-84; 1BB 4-1984, f. & ef. 8-16-84; 1BB 3-1985, f. & ef.
4-25-85; BB 2-1987, f. & ef. 7-2-87; BB 3-1987, f. 12-30-87, cert. ef. 1-1-88; CCB 1-1989,
f. & cert. ef. 11-1-89; CCB 2-1990, f. 5-17-90, cert. ef. 6-1-90, CCB 4-1990, f. 10-30-90,
cert. ef. 11-1-90; CCB 7-1992, f. & cert. ef. 12-4-92; CCB 4-1995, f. & cert. ef. 10-5-95;
CCB 4-1997, f. & cert. ef. 11-3-97; CCB 4-1998, f. & cert. ef. 4-30-98; CCB 6-1999, f. 9-
10-99, cert. ef. 11-1-99; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 1-2004, f. & cert. ef.
2-2-04; CCB 2-2004, f. 2-27-04, cert. ef. 3-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04

812-004-0110
Claim Processing Fee; Waiver of Fee

(1) The claim processing fee authorized under ORS 701.147 is $50
for a claim filed under ORS 701.145. There is no claim processing fee for
a claim filed under ORS 701.146.

(2) The agency shall collect the processing fee under OAR 812-004-
0400.

(3) A claimant may request that the agency waive the claim process-
ing fee described in section (1) of this rule by submitting a properly exe-
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cuted waiver request. The waiver request must be submitted on a form pro-
vided by the agency.

(4) The agency may waive the claim processing fee if the waiver
request submitted by the claimant shows that:

(a) The claimant is an individual;

(b) Claimant has no significant assets except the home that is the sub-
ject of the claim and one automobile; and

(c) Claimant’s gross income does not exceed the 2003 Department of
Health and Human Services Poverty Guidelines published in the Federal
Register, Vol. 68, No. 26, February 7, 2003, pp. 6456-6458.

(5) A claimant, who requests a waiver of the claim processing fee
under section (3) of this rule, must certify that the information on the
request is true.

(6) The agency may require that the claimant pay a claim processing
fee of $97 if the agency finds that the claimant provided false information
on a request for a waiver of the claim processing fee submitted under sec-
tion (3) of this rule.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 701.146 & 701.147

Hist.: CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 14-2003(Temp), f. 12-24-03, cert. ef.
1-1-04 thru 6-18-04; CCB 2-2004, f. 2-27-04, cert. ef. 3-1-04; CCB 4-2004, f. 5-28-04, cert.
ef. 6-1-04

812-010-0020
Applicability of Rules; Application of ORS 36.600-36.740

(1) The rules in division 10 of this chapter apply when:

(a) A claim is referred to the Office of Administrative Hearings for
arbitration under OAR 812-004-0590.

(b) The parties to the arbitration agree that the Construction
Contractors Board may arbitrate a construction dispute and the agency
accepts the dispute for arbitration under ORS 701.148.

(c) A timely claim is filed relative to work performed under a contract
that contains an arbitration clause specifying that the Construction
Contractors Board shall arbitrate disputes arising from the contract and the
agency accepts the dispute for arbitration under ORS 701.148.

(d) Arbitration by the Construction Contractors Board is ordered by a
court in accordance with ORS 36.600 or 36.625.

(2) The amendments to the rules in division 10 of this chapter that
became effective on or after January 1, 2004 apply only to disputes referred
to the Office of Administrative Hearings for an arbitration:

(a) On or after January 1, 2004; and

(b) Before January 1, 2004, if each party to the dispute files a written
consent to the application of these amendments to the arbitration.

(3) Except as otherwise provided in the rules in division 10 of this
chapter, an agreement to arbitrate shall be governed by ORS 36.600 to
36.740, subject to:

(a) ORS 36.600, which relates to the effect of the date of an agree-
ment to arbitrate on the application of ORS 36.600 to 36.740 to the agree-
ment;

(b) ORS 36.735, which relates to consideration of the need to promote
uniformity of law in construing an arbitration agreement; and

(c) Section 31, chapter 598, Oregon Laws 2003, which relates to a

proceeding commenced or a right accrued before January 1, 2004.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 183, 701.139, 701.147 & 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 6-2002 f. 6-10-02 cert. ef. 7-1-02; CCB 8-2002, f.
& cert. ef. 9-3-02; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-
04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04

812-010-0050
Application for Judicial Relief

An application for to the court for judicial relief under the rules in
division 10 of this chapter or under ORS 36.600 to 36.740 shall be subject

to ORS 36.615.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 36.600 - 36.740
Hist.: CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04

812-010-0060
Appointment of Arbitrator
Assignment of arbitrator shall be as provided in ORS 701.147 and
shall be subject to a request for a different administrative law judge to act
as arbitrator under ORS 183.645, 179.331 and OAR 471-060-0005.
Stat. Auth.: ORS 670.310, ORS 701.235
Stats. Implemented: ORS 179.331, 183.645, 701.147 & 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
1-2000(Temp), f. 1-20-00, cert. ef. 1-24-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00;
CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 11-2003,
f. 12-5-03, cert. ef. 1-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04
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812-010-0140
Qualifications of Arbitrator

(1) An individual who has a known, direct and material interest in the
outcome of the arbitration proceeding or a known, existing and substantial
relationship with a party may not serve as an arbitrator.

(2) Before accepting appointment, an individual who is requested to
serve as an arbitrator, after making a reasonable inquiry, shall disclose to all
parties to the agreement to arbitrate and arbitration proceeding and to any
other arbitrators in the arbitration proceeding any known facts that a rea-
sonable person would consider likely to affect the impartiality of the arbi-
trator in the arbitration proceeding, including:

(a) A financial or personal interest in the outcome of the arbitration
proceeding; and

(b) An existing or past relationship with any of the parties to the
agreement to arbitrate or the arbitration proceeding, their counsel or repre-
sentatives, a witness or another arbitrator in the proceeding.

(3) An arbitrator has a continuing obligation to disclose to all parties
to the agreement to arbitrate and arbitration proceeding and to any other
arbitrators in the proceeding any facts that the arbitrator learns after accept-
ing appointment that a reasonable person would consider likely to affect the
impartiality of the arbitrator.

(4) If an arbitrator discloses a fact required by subsection (2) or (3) of
this section to be disclosed and a party timely objects to the appointment or
continued service of the arbitrator based upon the fact disclosed, the objec-
tion may be a ground under ORS 36.705(1)(b) for vacating an award made
by the arbitrator.

(5) If the arbitrator did not disclose a fact as required by subsection
(2) or (3) of this section, upon timely objection by a party, the court under
ORS 36.705(1)(b) may vacate an award.

(6) An arbitrator who does not disclose a known, direct and material
interest in the outcome of the arbitration proceeding or a known, existing
and substantial relationship with a party, the party’s counsel or representa-
tives, a witness or another arbitrator in the proceeding is presumed to act
with evident partiality under ORS 36.705(1)(b).

(7) Substantial compliance with the procedures in this division 10 of
this chapter for challenges to an arbitrator before an award is made is a con-
dition precedent to a petition to vacate an award on that ground under ORS
36.705(1)(b).

(8) Upon objection of a party to the continued service of an arbitrator,
the agency administrator or a person designated by the agency administra-
tor shall determine whether the arbitrator should be disqualified. Such deci-

sion shall be final.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148, 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
3-2000(Temp), f. 3-10-00, cert. ef. 3-10-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00;
CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04

812-010-0440
Payments from Licensee’s Bond

(1) As used in this rule, award means an award that becomes effec-
tive:

(a) Under OAR 812-010-0420(8); or

(b) After an amended award is issued under OAR 812-010-0425(9).

(2) If an award requires payment by a licensee and the licensee fails
to pay the award, the award is payable from the surety bond to the extent
payment is authorized under ORS 701.150. Payments from the bond shall
be limited to sums for arbitrated claims and shall be subject to the laws in
ORS chapter 701 and rules in division 4 of this chapter.

(3) An award may be submitted to a surety company for payment
under OAR 812-004-0600 if no party files a petition to vacate, modify or
correct the award with the court under ORS 36.700 and delivers a copy of
the petition to the agency within 30 days of the date the award becomes

effective.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.143 & 701.150
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02;
CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 9-2002(Temp), f. & cert. ef. 9-6-02 thru 3-5-
03; CCB 10-2002, f. & cert. ef. 11-20-02; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 4-
2004, f. 5-28-04, cert. ef. 6-1-04

812-010-0460
Filing with Court, Exceptions
(1) If a timely petition to modify or correct an award is filed with the
arbitrator, a party may not file the award with the court under ORS 36.700
until the arbitrator issues an amended award under OAR 812-010-0425(9).
(2) After an award becomes effective under OAR 812-010-0420(7) a
denial of a petition to vacate, modify or correct an award is issued under
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OAR 812-010-0425(8) or an amended award is issued under OAR 812-
010-0425(9), a party to an arbitration may file the award or amended award
with the court with a petition to confirm the award under ORS 36.700.

(3) By proceeding with arbitration under these rules, parties shall be
deemed to have consented that judgment upon the arbitration award may be
entered in any federal or state court having jurisdiction thereof.

(4) A party against whom an award is made may file a petition to
vacate, modify or correct the award with the court under ORS 36.700. The
party filing the petition must file the petition and deliver a copy of the peti-
tion to the agency within 30 days of the date of the award. Failure to file a
timely petition under this section is a waiver of the right to file a petition.

(5) If an award is made on a claim and claimant does not file the
award with the court under ORS 36.700, respondent must file the award
with court prior to respondent filing a petition of the award under ORS

36.700.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.145 & 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
5-1999, f. & cert. ef. 9-10-99; CCB 6-2002 f. 6-10-02 cert. ef. 7-1-02; CCB 8-2002, f. & cert.
ef. 9-3-02; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-
04

812-010-0500
Immunity of Arbitrator
Immunity of arbitrator and the Office of Administrative Hearings are

subject to ORS 3.660(1) to (3).
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
5-1999, f. & cert. ef. 9-10-99; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 4-2004, f. 5-
28-04, cert. ef. 6-1-04

812-010-0510
Competency of Arbitrator to Testify
Competency of an arbitrator to testify and produce records is subject

to ORS 36.660(4).
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148
Hist.: CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04

812-010-0520
Attorney Fees and Costs

If a person commences a civil action against an arbitrator, the Office
of Administrative Hearings or a representative of the Office of
Administrative Hearings arising from the services of the arbitrator, the
Office of Administrative Hearings or a representative of the Office of
Administrative Hearings or if a person seeks to compel an arbitrator or rep-
resentative of the Office of Administrative Hearings to testify or produce
records in violation of OAR 812-010-0510 the court may award attorney

fees and costs as provided in ORS 36.660(5).
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148
Hist.: CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04

Adm. Order No.: CCB 5-2004(Temp)

Filed with Sec. of State: 6-1-2004

Certified to be Effective: 6-1-04 thru 11-28-04

Notice Publication Date:

Rules Amended: §12-001-0020

Subject: OAR 812-001-0020(1) is amended to remove the auto-
mated 24-hour inquiry line phone number from the form as the phone
number is no longer in service.

OAR 812-001-0020(2) is amended to correct the phone number
to obtain information regarding federal employer identification (EIN)
numbers.

Rules Coordinator: Cathy Heine—(503) 378-4621, ext. 4077

812-001-0020
Information Notice to Owners

(1) The Construction Contractors Board adopts the form entitled
“Information Notice to Owner,” as revised June 1, 2004. This form may be
obtained from the agency. Previously adopted versions of the Information
Notice may also be used.

(2) The Construction Contractors Board adopts the form “Information
Notice to Property Owners About Construction Responsibilities’ as revised
June 1, 2004.
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(3) The Construction Contractors Board adopts the form “Notice of
Compliance with Homebuyer Protection Act (HPA) as revised December
16, 2003.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 87.093, 670.310, 701.055 & 701.235

Stats. Implemented: ORS 87.093, 701.055 & 701.235

Hist.: 1BB 4-1981, f. 11-24-81, ef. 1-1-82; 1BB 3-1982, f. 6-4-82, ef. 1-1-83; 1BB 1-1983,
f. & ef. 3-1-83; Renumbered from 812-011-0076; 1BB 3-1983, f. 10-5-83, ef. 10-15-83; BB
2-1987, f. & ef. 7-2-87; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 5-1992, f. 7-31-92, cert. ef.
8-1-92; CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
6-2000(Temp), f. 5-22-00, cert. ef. 5-22-00 thru 11-17-00; CCB 9-2000, f. & cert. ef. 9-24-
00; CCB 7-2002, f. 6-26-02 cert. ef. 7-1-02; CCB 11-2002, f. 12-20-02, cert. ef. 12-23-02;
CCB 3-2003(Temp), f. & cert. ef. 3-11-03 thru 9-6-03; CCB 4-2003, f. & cert. ef. 6-3-03;
CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 12-2003(Temp), f. & cert. ef. 12-9-03 thur
6-6-04; CCB 13-2003(Temp), f. 12-19-03, cert. ef. 1-1-04 thru 6-14-04; CCB 2-2004, f. 2-
27-04, cert. ef. 3-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04; CCB 5-2004(Temp), f. &
cert. ef. 6-1-04 thru 11-28-04

Department of Agriculture
Chapter 603

Adm. Order No.: DOA 14-2004

Filed with Sec. of State: 6-1-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 4-1-04

Rules Amended: 603-051-0855, 603-051-0856, 603-051-0857, 603-
051-0858, 603-051-0859

Subject: The amended rules (Rules for Virus Certification of Ore-
gon Nursery Stock) increase the participation fee for nurseries to
$200 per nursery, change the laboratory testing fee and remove ref-
erences to Oregon State University.

Rules Coordinator: Sherry Kudna—(503) 986-4619

603-051-0855
Declaration of Policy

Certification of nursery stock is a function of state government, the
responsibilities of which shall be conducted by the Department in keeping
with the provisions of ORS 633.620 to 633.660 and statutes related there-
to. Participation by nurseries in the certification program shall be voluntary
in nature. These regulations may be reviewed annually by the Department

and nurseries participating in the program.
Stat. Auth.: ORS 561,571 & 632
Stats. Implemented: ORS 561, 571 & 632
Hist.: AD 17-1977, f. & ef. 7-15-77; DOA 14-2004, f. & cert. ef. 6-1-04

603-051-0856
Definitions

As used in OAR 603-051-0855 to 603-051-0859, unless the context
requires otherwise:

(1) “Department” means the State Department of Agriculture.

(2) “Index” means to determine virus infection by means of inocula-
tion from the plant to be tested to an indicator plant or by other scientifi-
cally acceptable means of detection.

(3) “Indicator Plant” means any herbaceous or woody plant used to
index or determine virus infection.

(4) “Off-Type” means different from the cultivar as stated on the
application for certification.

(5) “Oregon Certified Nursery Stock” means nursery-grown
seedlings, clonal root-stocks originating from registered trees, nursery-
grown trees propagated by using top-stock from registered trees, and root-
stock originating from registered trees, but is limited to the genera
Chaenomeles, Cydonia, Crataegus, Malus, Prunus, and Pyrus.

(6) “Oregon Certified Seed” means seed produced on registered seed
trees.

(7) “Registered Tree” means a tree or clonal planting that has a regis-
tration number assigned to it by the Department, and that has been inspect-
ed and tested in accordance with the provisions of OAR 603-051-0855 to
603-051-0859.

(8) “Scion-Block” means a planting of registered trees which serves
as a source of scionwood for the propagation of Oregon Certified Nursery
Stock.

(9) “Seed-Block” means a planting of registered seed trees which
serves as a source of seed for producing rootstock used in the propagation
of Oregon Certified Nursery Stock.

(10) “Stool Bed” means a clonal planting of self-rooted registered
trees for the specific purpose of producing vegetatively propagated root-
stock used in the propagation of Oregon Certified Nursery Stock.
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(11) “Virus Affected” means the presence of a harmful virus in a plant
or plant part.

(12) “Virus-Like” means either a genetic disorder or nontransmissible
entity.

Stat. Auth.: ORS 561, 571 & 632

Stats. Implemented: ORS 561, 571 & 632
Hist.: AD 17-1977, f. & ef. 7-15-77; DOA 14-2004, f. & cert. ef. 6-1-04

603-051-0857
Requirements and Conditions for Certification

Certification by the Department shall not imply or be construed as any
warranty of the Department or their employees as to the condition of nurs-
ery stock. The following requirements and conditions shall be met in order
to qualify for consideration of certification of nursery stock:

(1) The applicant for certification shall be responsible for the selec-
tion of the location and the proper maintenance of all plantings being
grown. The applicant shall also be responsible for maintaining the identity
of all nursery stock. Any planting entered in this certification program shall
be kept in a thrifty growing condition and free of plant pests.

(2) Trees may be registered for certification as rootstock and top-
stock sources for the propagation of Oregon Certified Nursery Stock when
inspected, tested and found to be discernably free from harmful virus and
virus-like diseases and having varietal purity, in accordance with the pro-
cedures prescribed in OAR 603-051-0855 to 603-051-0859.

(3) No budding, grafting, or top-working of registered trees in a scion-
block, seed-block, or stool bed shall be permitted. Use of a certified nurs-
ery stock for scionwood shall only be allowed upon receiving permission
from the Department and shall be subject to departmental supervision. Any
plant found to be infected by a virus or virus-like disease, or found to be
off-type, shall be removed immediately from any planting and destroyed
after notification is rendered by the Department.

(4) Prior to planting, all registered plant growing areas and their con-
tiguous border areas of not less than ten feet shall be fumigated in accor-
dance with the rates and practices recommended by the school. Such treat-
ment shall be carried out under the supervision of the Department.

(5) Applicants shall be responsible for maintaining varietal purity of
certified nursery stock produced from registered plants. The applicant shall
develop a written program, in cooperation with the Department, so as to
provide for monitoring of each cultivar for varietal purity.

(6) The following requirements specifically apply to scion-blocks:

(a) A scion-block shall be located not less than 100 feet from any non-
registered cultivated plant of the Rosaceae family. The ground in a scion-
block, and for a distance of 20 feet surrounding it, shall be kept either clean-
cultivated or in an approved, properly controlled ground cover. Registered
scion-block trees shall be planted and maintained in a manner, and at suffi-
cient distances, so that branches of different varieties do not overlap. Each
tree shall bear a permanent registration number;

(b) The rootstock and top-stock sources of the scion-block trees shall
have originated from foundation trees established under this certification
program or from virus-tested trees originating through the Inter-Regional
Project No. 2 (IR-2) or other departmentally approved virus-tested sources.
If the tree is scion-rooted, its source shall have met the above-mentioned
requirements. Only registered trees shall be permitted in the scion-block.

(7) The following requirements specifically apply to stool beds:

(a) A stool bed shall be located not less than 50 feet from any non-
registered cultivated plant of the Rosaceae family. However, nonregistered
stool beds may be located not less than ten feet from registered stool bed
plantings if such plantings are in production when they become subject to
this certification program. The ground in a stool bed, and for a distance of
ten feet surrounding it, shall be kept clean-cultivated;

(b) Existing stool beds that index clean on the commonly used virus
indicators shall qualify as registered stool beds. New stool beds (those
planted after July 1, 1980) shall have originated from foundation stock
established under this certification program, or from virus-tested plants
originating through the Inter-Regional Project No. 2 (IR-2) or other depart-
mentally approved virus-tested sources, and shall be located not less than
50 feet from nonregistered rosaceous hosts and not less than ten feet from
registered rosaceous plants. If the tree is scion-rooted, its source shall have
met the requirements of this certification program. Only registered trees
shall be permitted in the stool bed.

(8) The following requirements specifically apply to seed-blocks:

(a) A Prunus seed-block shall be located not less than 300 feet from
any nonregistered plant of the Prunus species. The ground in a seed-block
and for a distance of 20 feet surrounding the seed-block shall be kept clean-
cultivated or in an approved, controlled ground cover. Each tree shall bear
a permanent registration number;
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(b) The rootstock and top-stock sources of the seed-tree shall have
originated from foundation trees established under this program or from
virus-tested trees originating through the Inter-Regional Project No. 2 (IR-
2) or other Department approved virus-tested sources. If the tree is scion-
rooted, its source shall have met the above requirements. Only registered
trees shall be permitted in the seed-block.

(9) The following requirements specifically apply to nursery stock:

(a) All nursery stock grown for certification shall be on rootstocks
from registered trees except for stone fruit trees grown on peach seedlings.
Such peach root-stocks shall be acceptable only if the seed transmissible
virus content does not exceed five percent, and upon the prior approval of
the Department being obtained. Clonal rootstocks used in the production of
Oregon Certified Nursery Stock shall originate from registered stool beds;

(b) Nursery stock grown for certification shall be planted sufficiently
apart to maintain its identity and shall be kept clean-cultivated. Such nurs-
ery stock shall be designated as to rootstock, top-stock, and interstock
sources. Rebudding or regrafting of nursery row stock shall not be allowed
unless such stock is reworked with budwood from the same registered
scion-block;

(c) A blue tag shall be utilized to designate trees produced from reg-
istered scion-source trees and which have been propagated on rootstocks
produced from registered seed sources or stool bed trees, or which are self-

rooted.
Stat. Auth.: ORS 561, 571 & 632
Stats. Implemented: ORS 561, 571 & 632
Hist.: AD 17-1977, f. & ef. 7-15-77; DOA 14-2004, f. & cert. ef. 6-1-04

603-051-0858
Procedures for Certification

(1) In accordance with OAR 603-051-0855, certification and the
supervision of activities relating thereto shall be in the Department.
Inspection and testing procedures prescribed in this certification program
may be carried out by the Washington State Department of Agriculture or
the Department, and shall be conducted at such times and in such manner
as is acceptable to the Department.

(2) The methods and procedures used for virus indexing shall con-
form to IR-2 standards and shall be conducted in the manner and times
determined by the Department.

(3) The Department reserves the right to visually inspect nursery root-
stock in a planting for certification throughout the growing season. At the
request of the Department, any undesirable rootstock may be rogued before
propagation.

(4) All nursery stock meeting the requirements of this certification
program shall have the variety, interstock and rootstock designated upon
any tag evidencing the same as Oregon Certified Nursery Stock.

(5) The Department shall authorize the use of official certification
tags for the identification of nursery stock or seed meeting the requirements
of OAR 603-051-0855 to 603-051-0859, and therefore certified as Oregon
Certified Nursery Stock. Such official certification tags shall be furnished
by the Department to the qualified applicants therefore upon payment of the
established cost of the Department for the tags so furnished.

(6) Any person selling, or offering for sale, any nursery stock or seed
identified by tagging as Oregon Certified Nursery Stock shall be deemed to
be responsible for the identity of such stock. All Oregon Certified Nursery
Stock offered for sale shall be handled in accordance with accepted com-
mercial practices and shall be identified by the tags described in the sub-
section.

(7) Certification shall be refused if plants have been propagated from
registered trees determined to be affected by a virus or virus-like disease,
or if other provisions of this certification program have been violated.

(8) A list of participating nurseries and certified nursery stock shall be
provided to all participating nurseries and to other interested parties upon

request.
Stat. Auth.: ORS 561, 571 & 632
Stats. Implemented: ORS 561, 571 & 632
Hist.: AD 17-1977, f. & ef. 7-15-77; DOA 14-2004, f. & cert. ef. 6-1-04

603-051-0859
Application for Certification and Fees
(1) An application for certification shall be made on a form prescribed
by the Department and shall be submitted to the Department by May 15 of
each year so as to provide sufficient time for inspection and indexing of
registered scion and seed trees and for the inspection of nursery stock to be
submitted for certification. The nursery participation fee (see (4)) must be
submitted with the application for certification by May 15 of each year.
(2) The application shall contain the information required thereon,
including the consent of the applicant for the Department to obtain propa-
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gating wood or expanded leaf tissues from any tree for inspection and test-
ing purposes.

(3) Except as otherwise provided, fees charged by the certifying
agency for certification are payable on or before July 1 of each year, and
are for the sole purpose of defraying expenses incurred by the Department
in the inspection, approval, or certification procedures provided for in this
certification program, and for providing funds to the Department to support
appropriate plant virus survey programs. Payment thereof shall not be con-
strued as granting any right or privilege to the applicant.

(4) The fees payable under this section shall be determined in accor-
dance with the fee schedule (see (4)(a)-(d)). Testing of Prunus, Malus,
Pyrus, Chaenomeles, Cydonia, and Crataegus materials will be performed
annually by the Department. These fees shall be payable upon request of
the Department.

(a) The fee for participation shall be $200 annually per participating
nursery.

(b) The fee shall be $10.00 per sample per Ilarvirus (Prunus necrotic
ring spot virus, prune dwarf virus, and apple mosaic virus) test requested.

(c) The fee shall be $7.00 per sample per Tomato ring spot virus test
requested.

(d) The fee shall be $7.00 per sample per each additional virus test

requested.
Stat. Auth.: ORS 561, 571 & 632
Stats. Implemented: ORS 561, 571 & 632
Hist.: AD 17-1977, f. & ef. 7-15-77; AD 17-1994, f. & cert. ef. 11-10-94; DOA 14-2004, f.
& cert. ef. 6-1-04

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Adm. Order No.: BCD 6-2004

Filed with Sec. of State: 5-21-2004

Certified to be Effective: 7-1-04

Notice Publication Date: 3-1-04

Rules Adopted: 918-020-0091

Rules Amended: 918-020-0090

Subject: Section 24 of 2003 Senate Bill 906 created additional statu-
tory provisions for municipal building inspection programs to con-
tain uniform processes and procedures for issuing citations for licens-
ing requirement violations. The intent of this rulemaking activity is
to create a streamlined, comprehensible and consistent statewide
process for taking enforcement action against an unlicensed indi-
vidual.

Rules Coordinator: Richard J. Baumann—(503) 373-7599

918-020-0090
Program Standards

The division and every municipality that administers and enforces a
building inspection program shall establish and maintain the minimum
standards, policies and procedures set forth in this section.

(1) Administrative Standards. A building inspection program shall:

(a) Provide adequate funds, equipment and other resources necessary
to administer and enforce the building inspection program in conformance
with an approved operating plan;

(b) Document in writing the authority and responsibilities of the
building official, plan reviewers and inspectors based on an ordinance or
resolution that authorizes the building official on behalf of the municipali-
ty to administer and enforce a building inspection program;

(c) Establish a local process to review appeals of technical and scien-
tific determinations made by the building official regarding any provision
of the specialty codes the municipality administers and enforces, to include
a method to identify the local building official or designee and notify the
aggrieved persons of the provisions of ORS 455.475;

(d) Account for all revenues collected and expenditures made relating
to administration and enforcement of the building inspection program, and
account for the electrical program revenues and expenditures separately
when administered by the municipality.

(A) Prepare income and expense projections for each code program it
will administer and enforce during the reporting period; and

(B) Describe how general administrative overhead costs and losses or
surpluses, if any, will be allocated.

(e) Establish policies and procedures for the retention and retrieval of
records relating to the administration and enforcement of the specialty
codes it administers and enforces;
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(f) Make its operating plan available to the public;

(g) Establish a process to receive public inquiries, comments and
complaints;

(h) Adopt a process to receive and respond to customers’ questions
regarding permitting, plan review and inspections;

(i) Set reasonable time periods between 7 a.m. and 6 p.m. on days its
permit office is open, weekends and holidays excluded, when it will receive
and respond to customers’ questions;

(j) Post its jurisdictional boundary, types of permits sold and hours of
operation at each permit office it operates; and

(k) Identify all persons in addition to the building official to whom
notices issued pursuant to these rules should be sent.

(2) Permitting Standards. A building inspection program shall:

(a) Provide at least one office within its jurisdictional boundary where
permits may be purchased;

(b) Set reasonable time periods between 7 a.m. and 6 p.m. on days its
permit office is open, weekends and holidays excluded, when it will make
permits available for purchase;

(c) Establish policies and procedures for receiving permit applica-
tions, determining whether permit applications are complete and notifying
applicants what information, if any, is required to complete an application;

(d) Set reasonable time periods within which the municipality will:

(A) Advise permit applicants whether an application is complete or
requires additional information; and

(B) Generally issue a permit after an application has been submitted
and approved.

(e) Establish policies and procedure for issuing permits not requiring
plan review, emergency permits, temporary permits, master permits and
minor labels;

(f) Provide a means to receive permit applications via facsimile; and

(g) Require proof of licensing, registration and certification of any
person who proposes to engage in any activity regulated by ORS Chapters
446, 447, 455, 479, 693 and 701 prior to issuing any permit.

(3) Plan Review Standards. A building inspection program shall:

(a) Establish policies and procedures for its plan review process to:

(A) Assure compliance with the specialty codes it is responsible for
administering and enforcing, including any current interpretive rulings
adopted pursuant to ORS 455.060 or 455.475;

(B) Make available checklists or other materials at each permitting
office it operates that reasonably apprises persons of the information
required to constitute a complete permit application or set of plans;

(C) Inform applicants within three working days of receiving an
application, whether or not the application is complete and if it is for a sim-
ple residential plan. For the purposes of this rule and ORS 455.467, a “com-
plete application” shall be defined by the division taking into consideration
the Tri-County procedures in OAR chapter 918, division 50. If deemed a
simple residential plan, the jurisdiction shall also inform the applicant of
the time period in which the plan review will generally be completed;

(D) Establish a process that includes phased permitting and deferred
submittals for plan review of commercial projects for all assumed special-
ty codes, taking into consideration the Tri-County procedures in OAR
chapter 918, division 50. The process shall not allow a project to proceed
beyond the level of approval authorized by the building official. The
process shall:

(i) Require the building official to issue permits in accordance with
the state building code as defined in ORS 455.010 provided that adequate
information and detailed statements have been submitted and approved
with pertinent requirements of the appropriate code. Permits may include,
but not be limited to: excavation, shoring, grading and site utilities, con-
struction of foundations, structural frame, shell or any other part of a build-
ing or structure.

(ii) Allow deferred submittals to be permitted within each phase with
the approval of the building official; and

(iii) Require the applicant to be notified of the estimated timelines for
phased plan reviews and that the applicant is proceeding without assurance
that a permit for the entire structure will be granted when a phased permit
is issued.

(E) Verify that all plans have been stamped by a registered design pro-
fessional and licensed plan reviewer where required;

(b) Employ or contract with a person licensed, registered or certified
to provide consultation and advice on plan reviews as deemed necessary by
the building official based on the complexity and scope of its customers’
needs;

(c) Maintain a list of all persons it employs or contracts with to pro-
vide plan review services including licenses, registrations and certifications
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held by each plan reviewer and evidence of compliance with all applicable
statutory or professional continuing education requirements;

(d) Designate at least three licensed plan reviewers from whom the
municipality will accept plan reviews when the time periods in subsection
(e) of this section cannot be met; and

(e) Allow an applicant to use a plan reviewer licensed under OAR
918-090-0210 and approved by the building official when the time period
for review of “simple one- or two-family dwelling plans” exceeds 10 days
where the population served is less than 300,000, or 15 days where the pop-
ulation served is 300,000 or greater.

(4) For the purposes of these rules, “simple one- or two-family
dwelling plans” shall:

(a) Comply with the requirements for prescriptive construction under
the One-and Two-Family Dwelling Specialty Code; or

(b) Comply with the Oregon Manufactured Dwelling and Park
Specialty Code; and

(c) Be a structure of three stories or less with an enclosed total floor
space of 4,500 square feet or less, inclusive of multiple stories and
garage(s).

(5) “Simple one- or two-family dwelling plans” may:

(a) Include pre-engineered systems listed and approved by nationally
accredited agencies in accordance with the appropriate specialty code, or by
state interpretive rulings approved by the appropriate specialty board, that
require no additional analysis; and

(b) Be designed by an architect or engineer and be considered a sim-
ple one- and two-family dwelling if all other criteria in this rule are met.

(6) The following shall be considered “simple one- or two-family
dwelling plans™:

(a) Master plans approved by the authority having jurisdiction or
under ORS 455.685, which require no additional analysis; and

(b) Plans that include an engineering soil report if the report allows
prescriptive building construction and requires no special systems or addi-
tional analysis.

(7) A plan that does not meet the definition of “simple” in this rule
shall be deemed “complex”. In order to provide timely customer service, a
building official may accept a plan review performed by a licensed plan
reviewer for a complex one- or two-family dwelling.

(8) Inspection Standards. A building inspection program shall:

(a) Set reasonable time periods between 7 a.m. and 6 p.m. on days its
permit office is open, weekends and holidays excluded, when it will pro-
vide inspection services or alternative inspection schedules agreed to by the
municipality and permittee;

(b) Unless otherwise specified by statute or specialty code, establish
reasonable time periods when inspection services will be provided follow-
ing requests for inspections;

(c) Establish policies and procedures for inspection services;

(d) Leave a written copy of the inspection report on site;

(e) Make available any inspection checklists;

(f) Maintain a list of all persons it employs or contracts with to pro-
vide inspection services including licenses, registrations and certifications
held by persons performing inspection services and evidence of compliance
with all applicable statutory or professional continuing education require-
ments;

(g) Vest the building official with authority to issue stop work orders
for failure to comply with the specialty codes the municipality is responsi-
ble for administering and enforcing; and

(h) Require inspectors to perform license enforcement inspections as
part of routine installation inspections.

(i) Where a municipality investigates and enforces violations under
ORS 455.156 or in accordance with the municipality’s local compliance
program, the municipality’s inspectors shall require proof of compliance
with the licensing, permitting, registration and certification requirements of
persons engaged in any activity regulated by ORS Chapters 446, 447, 455,
479, 693 and 701. Inspectors shall report any violation of a licensing, per-
mitting, registration or certification requirement to the appropriate enforce-
ment agency.

(9) Compliance Programs. A municipality administering a building
inspection program may enact local regulations to create its own enforce-
ment program with local procedures and penalties; utilize the division’s
compliance program by submitting compliance reports to the division; elect
to act as an agent of a division board pursuant to ORS 455.156; or develop
a program that may include, but not be limited to, a combination thereof. A
building inspection program shall establish in its operating plan:
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(a) Procedures to respond to public complaints regarding work per-
formed without a license or permit or in violation of the specialty codes the
municipality is responsible for administering and enforcing;

(b) Procedures requiring proof of licensure for work being performed
under the state building code utilizing the approved citation process and
procedures in OAR 918-020-0091.

(c) Policies and procedures to implement their compliance program;

(d) Policies and procedures regarding investigation of complaints,
where the municipality chooses to investigate and enforce violations pur-
suant to ORS 455.156; and

(e) Policies and procedures regarding issuance of notices of proposed
assessments of civil penalties, where the municipality chooses to act as an
agent of a board pursuant to ORS 455.156. Penalties under such a program
are subject to the limitations set in ORS 455.156 and 455.895.

(10) Electrical Programs. Municipalities that administer and enforce
an electrical program shall demonstrate compliance with all applicable
electrical rules adopted pursuant to ORS 479.855.

[Publication.: Publications referenced are available from the agency.]

Stat. Auth.: ORS 455.030, 455.467 & 455.469, 455.156

Stats. Implemented: ORS 455.150, 455.467 & 455.469, 455.156

Hist.: BCD 9-1996, f. 7-1-96, cert. ef. 10-1-96; BCD 14-1998, f .9-30-98, cert. ef. 10-1-98;
BCD 11-2000, f. 6-23-00, cert. ef. 7-1-00; BCD 10-2002(Temp), f. 5-14-02, cert. ef. 5-15-02
thru 11-10-02; BCD 16-2002, f. & cert. ef. 7-1-02; BCD 27-2002, f. & cert. ef. 10-1-02; BCD
6-2004, f. 5-21-04, cert. ef. 7-1-04

918-020-0091
Citation Process for Licensing Violations

Municipalities must use the forms and procedures approved by the
division.

Stat. Auth.: ORS 455.030, 455.156

Stats. Implemented: ORS 455.156

Hist.: BCD 6-2004, . 5-21-04, cert. ef. 7-1-04

Adm. Order No.: BCD 7-2004

Filed with Sec. of State: 5-21-2004

Certified to be Effective: 7-1-04

Notice Publication Date: 3-1-04

Rules Adopted: 918-030-0200

Subject: Section 62 of 2003 Senate Bill 906 created new statutory
requirements for individuals licensed under the elevator, electrical,
boiler/pressure vessel and plumbing statutes and rules. This rule
implements the legislation by requiring individuals performing ele-
vator, boiler/pressure vessel or plumbing work which requires a
license, to wear and visibly display their license.

Rules Coordinator: Richard J. Baumann—(503) 373-7599

918-030-0200
Visible Identification Badge

(1) For the purpose of this rule, a visible identification badge is an
individual license, registration or certification issued by the division or an
appropriate advisory board. This rule does not apply to contractors, busi-
nesses or inspectors.

(2) Individuals performing elevator, electrical, boiler, pressure vessel,
or plumbing work, which requires a license, shall wear and visibly display
their license. A licensee does not need to wear and visibly display their
license if doing so would create a danger or unsafe condition for the licens-
ee or for the public, provided the licensee can demonstrate proof of licen-
sure to an inspector, investigator or other employee empowered to enforce

the state building code.
Stat. Auth.: ORS 455.030 & 455.415
Stats. Implemented: ORS 455.415
Hist.: BCD 7-2004, . 5-21-04, cert. ef. 7-1-04

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Adm. Order No.: FCS 1-2004

Filed with Sec. of State: 5-19-2004

Certified to be Effective: 5-19-04

Notice Publication Date: 4-1-04

Rules Adopted: 441-049-1001, 441-065-0001, 441-175-0002
Rules Amended: 441-035-0045, 441-049-1021, 441-049-1031, 441-
049-1041, 441-049-1051, 441-065-0015, 441-065-0020, 441-065-
0035, 441-065-0170, 441-065-0180, 441-065-0270, 441-075-0020,
441-095-0030, 441-175-0015, 441-175-0060, 441-175-0080, 441-
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175-0085, 441-175-0100, 441-175-0120, 441-175-0130, 441-175-
0160, 441-175-0165, 441-175-0171, 441-195-0010, 441-195-0020,
441-195-0030

Subject: These rules:

1) Streamline the licensing process for those broker-dealers filing
through the CRD system by eliminating all paper filing requirements.

2) Revise the broker-dealer books and records rules to make them
consistent with the SEC’s rules.

3) Permanently adopt, with no changes, the temporary rules as
adopted and amended on November 26, 2003 concerning securities
fees.

Rules Coordinator: Berri Leslie—(503) 947-7478

441-035-0045
Solicitation of Interest for Offering of Securities Pursuant to SEC
Regulation A or OAR 441-065-0225

(1) An offer, but not a sale, of a security made by or on behalf of an
issuer for the sole purpose of soliciting an indication of interest in receiv-
ing a prospectus (or its equivalent) for such security is exempt from ORS
59.055 if all of the following conditions are satisfied:

(a) The issuer is or will be a business entity organized under the laws
of one of the states or possessions of the United States or one of the
provinces or territories of Canada, is engaged in or proposes to engage in a
business other than petroleum exploration or production or mining or other
extractive industries and is not a “blank check company,” as such term is
defined in OAR 441-045-0010(2);

(b) The offerer intends to register the security in this state and conduct
its offering pursuant to either Regulation A, as promulgated by the
Securities and Exchange Commission, or OAR 441-065-0225;

(c) At least 10 business days prior to the initial solicitation of interest
under this rule, the offerer files with the Director:

(A) A completed solicitation of interest application on a form pre-
scribed by the Director along with any other materials to be used to conduct
solicitations of interest, including, but not limited to, the script of any
broadcast to be made and a copy of any notice to be published;

(B) The minimum registration fee as set in OAR 441-065-0001;

(C) A completed Form U-4 (salesperson application available from
the Securities Section) for at least one, but no more than five, issuer sales-
persons (each such salesperson must be a bona fide officer, director or
employee of the issuer); and

(D) A salesperson licensing fee as set in OAR 441-175-0002 for each
salesperson.

(d) At least five business days prior to usage, the offerer files with the
Director any amendments to the foregoing materials or additional materials
to be used to conduct solicitations of interest, except for materials provid-
ed to a particular offeree pursuant to a request by that offeree;

(e) No Solicitation of Interest Form, script, advertisement or other
material which the offerer has been notified by the Director not to distrib-
ute is used to solicit indications of interest;

(f) Except for scripted broadcasts and published notices, the offerer
does not communicate with any offeree about the contemplated offering
unless the offeree is provided with the most current Solicitation of Interest
Form at or before the time of the communication or within five days from
the communication;

(g) During the solicitation of interest period, the offerer does not
solicit or accept money or a commitment to purchase securities;

(h) No sale is made until at least seven days after delivery to the pur-
chaser of a final prospectus, or in those instances in which delivery of a pre-
liminary prospectus is allowed hereunder, a preliminary prospectus;

(i) The offerer does not know, and in the exercise of reasonable care,
could not know that the issuer or any of the issuer’s officers, directors, ten
percent shareholders or promoters:

(A) Has filed a registration statement which is the subject of a cur-
rently effective registration stop order entered pursuant to any federal or
state securities law within five years prior to the filing of the Solicitation of
Interest Form.

(B) Has been convicted within five years prior to the filing of the
Solicitation of Interest Form of any felony or misdemeanor in connection
with the offer, purchase or sale of any security or any felony involving
fraud or deceit, including, but not limited to, forgery, embezzlement,
obtaining money under false pretenses, larceny, or conspiracy to defraud.

(C) Is currently subject to any federal or state administrative enforce-
ment order or judgment entered by any state securities administrator or the
Securities and Exchange Commission within five years prior to the filing of
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the Solicitation of Interest Form or is subject to any federal or state admin-
istrative enforcement order or judgment entered within five years prior to
the filing of the Solicitation of Interest Form in which fraud or deceit,
including, but not limited to, making untrue statements of material facts and
omitting to state material facts, was found.

(D) Is subject to any federal or state administrative enforcement order
or judgment which prohibits, denies, or revokes the use of any exemption
from registration in connection with the offer, purchase or sale of securities.

(E) Is currently subject to any order, judgment, or decree of any court
of competent jurisdiction temporarily or preliminarily restraining or enjoin-
ing, or is subject to any order, judgment or decree of any court of compe-
tent jurisdiction permanently restraining or enjoining, such party from
engaging in or continuing any conduct or practice in connection with the
purchase or sale of any security or involving the making of any false filing
with the state entered within five years prior to the filing of the Solicitation
of Interest Form.

(F) The prohibitions listed in paragraphs (A) through (E) of this sub-
section shall not apply if the person subject to the disqualification is duly
licensed or registered to conduct securities related business in the state in
which the administrative order or judgment was entered against such per-
son or if the broker-dealer employing such party is licensed in this state and
the Form B-D filed with this state discloses the order, conviction, judgment
or decree relating to such person. No person disqualified under this sub-
section may act in a capacity other than that for which the person is
licensed. Any disqualification caused by this action is automatically waived
if the agency which created the basis for disqualification determines upon
a showing of good cause that it is not necessary under the circumstances
that the exemption be denied.

(2) A failure to comply with any condition of section (1) of this rule
will not result in the loss of the exemption from the requirements of ORS
59.055 for any offer to a particular individual or entity if the offerer shows:

(a) The failure to comply did not pertain to a condition directly
intended to protect that particular individual or entity;

(b) The failure to comply was insignificant with respect to the offer-
ing as a whole; and

(c) A good faith and reasonable attempt was made to comply with all
applicable conditions of section (1). Where an exemption is established
only through reliance upon this section (2), the failure to comply shall
nonetheless be actionable as a violation of the Act by the Director under
ORS 59.245 and 59.255 and constitute grounds for denying, withdrawing
or conditioning the exemption pursuant to ORS 59.045 as to a specific
security or transaction.

(3) The offerer shall comply with the requirements set forth below.
Failure to comply will not result in the loss of the exemption from the
requirements of ORS 59.055, but shall be a violation of the Oregon
Securities Law, be actionable by the Director under ORS 59.245 and
59.255, and constitute grounds for denying, withdrawing or conditioning
the exemption pursuant to ORS 59.045 as to a specific security or transac-
tion:

(a) Any published notice or script for broadcast must contain at least
the identity of the chief executive officer of the issuer, a brief and general
description of its business and products, and the following legends:

(A) THIS IS A SOLICITATION OF INTEREST ONLY. NO MONEY
OR OTHER CONSIDERATION IS BEING SOLICITED AND NONE
WILL BE ACCEPTED;

(B) NO SALES OF THE SECURITIES WILL BE MADE OR COM-
MITMENT TO PURCHASE ACCEPTED UNTIL DELIVERY OF AN
OFFERING CIRCULAR THAT INCLUDES COMPLETE INFORMA-
TION ABOUT THE ISSUER AND THE OFFERING;

(C) AN INDICATION OF INTEREST MADE BY A PROSPECTIVE
INVESTOR INVOLVES NO OBLIGATION OR COMMITMENT OF
ANY KIND; and

(D) THIS OFFER IS BEING MADE PURSUANT TO AN EXEMP-
TION FROM REGISTRATION UNDER THE FEDERAL AND STATE
SECURITIES LAWS. NO SALE MAY BE MADE UNTIL THE OFFER-
ING STATEMENT IS QUALIFIED BY THE SEC, IF APPLICABLE,
AND IS REGISTERED IN THIS STATE.

(b) All communications with prospective investors made in reliance
on this rule must cease after a registration statement is filed in this state, and
no sale may be made until at least 20 calendar days after the last commu-
nication made in reliance on this rule.

(4) The Director may waive any condition of this exemption in writ-
ing, upon application by the offerer and cause having been shown. Neither
compliance nor attempted compliance with this rule, nor the absence of any
objection or order by the Director with respect to any offer of securities
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undertaken pursuant to this rule, shall be deemed to be a waiver of any con-
dition of the rule or deemed to be a confirmation by the Director of the
availability of this rule.

(5) Offers made in reliance on this rule will not result in a violation of
ORS 59.055 by virtue of being integrated with subsequent offers or sales of
securities unless such subsequent offers and sales would be integrated
under federal securities laws.

(6) Issuers on whose behalf indications of interest are solicited under
this rule may not make offers or sales in reliance on ORS 59.025(7),
59.035(5), 59.035(12) or OAR 441-035-0050 until six months after the last

communication with a prospective investor made pursuant to this rule.
Stat. Auth.: ORS 59.025(4) & 59.035(11)
Stats. Implemented: ORS 59.025(4), 59.035(11), 59.035(15) & 59.285
Hist.: FCS 10-1994, f. & cert. ef. 10-3-94; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-
21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-049-1001
Fees for Federal Covered Securities Notice Filings

Pursuant to ORS 59.049, the Director sets the following fees for
notice filings for federal covered securities:

(1) For an investment company, other than a unit investment trust, an
initial and renewal notice filing fee of $500 per portfolio. Issuers may sub-
mit filings containing multiple portfolios, provided the portfolios are iden-
tified in the Form NF and correct fees are paid.

(2) For a unit investment trust notice filing, an initial fee of $270 per
portfolio and a renewal fee of $225 per portfolio. Issuers may submit fil-
ings containing multiple portfolios, provided the portfolios are identified in
the Form NF and correct fees are paid.

(3) For a notice filing for offerings to qualified purchasers, or of fed-
erally exempt securities or federally exempt transactions pursuant to sec-
tion 18(b)(3) or (4), other than section 18(b)(4)(D), of the Securities Act of
1933, as amended, initial and renewal fees of 1/10 of 1% of the amount
offered in Oregon, with a minimum fee of $200 and a maximum fee of
$1,025.

(4) For a Regulation D Rule 506 offering notice filing, a fee of $225.

No renewal notice filing or fee is required.
Stat. Auth.: ORS 59.049
Stats. Implemented: ORS 59.049
Hist.: FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-
19-04

441-049-1021
General Provisions Applicable to Notice Filing Rules

(1) Address. All notice filings and payment of fees under the Notice
Filing Rules shall be directed to the State of Oregon, Department of
Consumer and Business Services, Division of Finance and Corporate
Securities, 350 Winter Street NE Room 410, Salem, Oregon 97301-3881.
At such time as filings can be received electronically by the Director, fil-
ings may be made electronically.

(2) Fees. Filing fees are set out in OAR 441-049-1001.

(3) Additional information. Notwithstanding the filing requirements
in the Notice Filing Rules, the Director may request additional information,
documentation or both. The request shall not exceed the information or
documentation required by the SEC to be filed in connection with that
offering.

(4) Salespersons. No information or documentation need be filed con-
cerning broker-dealers or salespersons other than the information to be sup-
plied on Form D or Form NF. No license is required for persons not other-
wise licensed in Oregon as broker-dealers or salespersons who are engaged
in executing transactions in federal covered securities.

(5) Initial Filings. Notice and fees submitted as an initial filing shall
become effective on the later of the date the notice is received by the
Director or date specified by the notice filer in accordance with 59.049(1),
(2), or (3). The notice for Regulation D Rule 506 filings shall be indefinite.
The notice for all other federal covered securities shall continue for one
year from the effective date. The notice may be withdrawn if the correct
fees are not received by the Director within 10 business days of the receipt
of the notice.

(6) Renewal Filings:

(a) Notice form:

(A) A person seeking renewal shall provide the same form and mate-
rials required for the initial filing or most recent renewal. The renewal, if
received prior to the annual anniversary date of the initial filing, shall
become effective on the anniversary date and shall continue for one year
from that date. The renewal may be withdrawn if the correct fees are not
received by the Director within 10 business days of the receipt of the
notice;
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(B) Notices submitted for renewals and received after the anniversary
date shall become effective on the date received. A late renewal shall be
accompanied by a letter from or on behalf of the notice filer indicating
whether any sales were made in this state after the expiration date. The
renewal may be withdrawn if the correct fees are not received by the
Director within 10 business days of the receipt of the notice. A late renew-
al may be treated as an initial filing.

(b) Aggregate offering amount. A renewal notice may be submitted
for any aggregate offering amount of securities provided appropriate fees
are submitted. A renewal is not limited to unsold portions of previously
noticed aggregate offering amounts.

(c) Fees. A person seeking renewal shall submit the appropriate fees
set out in OAR 441-049-1001.

(7) Acknowledgment of filing. Upon receipt of an initial filing or
renewal, the Director shall provide written acknowledgment of the filing to
the person submitting the request for the filing. An improvident failure by
the Director to acknowledge the filing shall not invalidate the filing.

(8) Options, warrants or similar rights to purchase securities. Options,
warrants or similar rights to purchase securities that are part of an offering
under the Notice Filing Rules, constitute a continuous offering of the under-
lying securities during the exercise period and require the notice filing to be
continually renewed as relevant. Disclosure materials shall be kept contin-

uously current throughout the exercise period.
Stat. Auth: ORS 59.049 & 59.285
Stats. Implemented: ORS 59.049
Hist.: Hist.: FCS 3-1998, f. & cert. ef. 7-2-98; FCS 7-2000; f. & cert. ef. 6-2-00; FCS 12-
2001, £. 12-27-01, cert. ef. 1-1-02; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04;
FCS 1-2004, f. & cert. ef. 5-19-04

441-049-1031
Investment Company Notice Filing
(1) An investment company notice filing shall comply with this rule.
(2) The notice required by ORS 59.049 shall:
(a) Identify the portfolios offered through the same SEC registration;
and
(b) Subject to section (3) of this rule, be filed on NASAA Form NF.
(3) In lieu of the notice provided in section (2) of this rule, if the issuer
follows ORS 59.049(1), and files a copy of its registration statement as
filed with the SEC, the issuer shall advise the Director of the number of
portfolios covered by the registration statement and pay fees as provided in

OAR 441-049-1001.
Stat. Auth: ORS 59.049 & 59.085
Stats. Implemented: ORS 59.049
Hist.: FCS 3-1998, f. & cert. ef. 7-2-98; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-
21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-049-1041
Offering to Qualified Purchaser, Federally Exempt Securities and
Federally Exempt Transactions

An issuer offering a security that is a covered security under section
18(b)(3) or (4), other than 18(b)(4)(D), of the Securities Act of 1933, as
amended, shall:

(1) File a written notice of such offering identifying the issuer and
seller if other than the issuer; and

(2) Pay a fee as set in OAR 441-049-1001.

Stat. Auth: ORS 59.049 & 59.085

Stats. Implemented: ORS 59.049

Hist.: FCS 3-1998, f. & cert. ef. 7-2-98; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-
21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-049-1051
Rule 506 Offerings
A person offering a covered security under section 18(b)(4)(D) shall:
(1) File a notice on SEC Form D not later than 15 days after the first
sale of securities subject to the notice in Oregon; and
(2) Pay a fee as set in OAR 441-049-1001.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth: ORS 59.049 & 59.085

Stats. Implemented: ORS 59.049

Hist.: FCS 3-1998, f. & cert. ef. 7-2-98; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-
21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-065-0001
Fees for Registration of Securities

Pursuant to ORS 59.065, the Director sets the following fees for reg-
istration of securities:

(1) For initial registration, a fee of 1/10 of 1% of the amount offered
in Oregon, with a minimum fee of $200 and a maximum fee of $1,500.
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(2) For renewal of a current registration, a fee of 1/10 of 1% of the
amount offered in Oregon, with a minimum fee of $200 and a maximum fee
of $1,500.

(3) To increase the aggregate offering amount of a current registra-
tion, a fee calculated for registration of the desired aggregate offering
amount less fees previously paid for the current registration, but not less
than $100. Amending the aggregate offering amount does not extend the

expiration date of the current registration.
Stat. Auth.: ORS 59.065
Stats. Implemented: ORS 59.065, 59.070
Hist.: FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-
19-04

441-065-0015
When Registration Application Deemed Abandoned

(1) For purposes of this rule, the term “application” includes all doc-
uments, information and fees prescribed for the registration of securities
under ORS 59.065 and OAR 441, division 65.

(2) An application shall be deemed deficient when:

(a) Insufficient fees have been paid and the Director has notified the
applicant that the fees are insufficient;

(b) Documents required by the rules in OAR 441, division 65 have
not been submitted by the applicant;

(c) Additional information requested by the Director as permitted by
the rules in OAR 441, division 65 has not been submitted to the Director by
the applicant; or

(d) Changes to disclosure documents requested by the Director have
not been submitted to the Director by the applicant.

(3) An application for registration of securities is deemed abandoned
if:

(a) The application has been on file for a minimum of six (6) months;

(b) The application is deficient; and

(c) The applicant has failed to respond to the Director’s written notice
of warning of abandonment within thirty (30) calendar days of the date of
warning.

(4) Fees paid in connection with an abandoned registration shall not
be refunded.

(5) An applicant whose application has been abandoned may reapply

by submitting a new application including new fees.
Stat. Auth.: ORS 59.285
Stats. Implemented: ORS 59.065
Hist.: FCS 7-2000, f. & cert.ef. 6-2-00; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-
04; FCS 1-2004, f. & cert. ef. 5-19-04

441-065-0020
Registration by Qualification

(1) Eligibility. Any issuer, owner, licensed broker-dealer, licensed
mortgage broker, or any other person on whose behalf an offering is to be
made may apply to register or renew by qualification.

(2) Application. An applicant for registration by qualification must
use Form U-1 (developed by the North American Securities Administrators
Association, Inc.). The application must be complete and accompanied by
the following documents as applicable:

(a) One copy of the registration statement filed with the Securities and
Exchange Commission;

(b) One copy of the most recent prospectus;

(c) The underwriting agreement, agreement among underwriters, and
selected dealers’ agreement;

(d) Copies, including all amendments, of the issuer’s articles of incor-
poration, certificate of limited partnership, or charter;

(e) Issuer’s bylaws as amended to date;

(f) Other contracts or documents of a material nature including option
or warrant plans, proceeds escrow agreements, stock escrow agreements,
key employment contracts, leases, patent opinions, preliminary title reports,
and loan commitment letters;

(g) Counsel’s opinion as to the legality of the securities to be issued
and counsel’s consent to use the opinion;

(h) Other experts’ opinions or reports and consent to use the opinions;

(i) A specimen of the security including any restrictions on its trans-
fer;

(j) Proposed advertising material except material described in Rules
134, 134a, 135, or 135a adopted under the Securities Act of 1933, as
amended;

(k) Financial statements as defined in OAR 441-011-0040;

(1) A Form U-4 application and a filing fee as set in OAR 441-175-
0002 for each salesperson if the offering will not be made through a
licensed broker-dealer; and
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(m) A registration fee as set in OAR 441-065-0001.

(3) Post application information. Every applicant or registrant by
qualification must:

(a) Advise the Director prior to registration in Oregon of any materi-
al change in any information contained in the application or in any docu-
ments submitted with or as a part of the application;

(b) File within two business days after filing with the Securities and
Exchange Commission:

(A) Any amendments to the federal registration statement designating
the changed, revised, or added material or information; and

(B) The final prospectus and any further amendments or supplements
thereto.

(c) File within 14 days of the date of registration the final prospectus,
if not filed with the Securities and Exchange Commission;

(d) Notity the Director within two business days of receipt of:

(A) Any stop order, order of denial, order to show cause, order of sus-
pension or revocation, injunction, or restraining order, or similar order
entered or issued by any state or other regulatory authority or by any court
concerning the securities covered by the application or other securities of
the issuer currently being offered to the public; and

(B) Notice of effectiveness of the registration by the Securities and
Exchange Commission.

(e) Notify the Director at least two business days prior to the effec-
tiveness of the registration with the Securities and Exchange Commission
of:

(A) Any requests by the issuer or applicant to any other state or regu-
latory authority for permission to withdraw any application to register the
securities described in the application; and

(B) All states in which applications have been filed where the issuer
or applicant has received notice from the state authority that the application
does not comply with state requirements and the applicant or issuer cannot
or does not intend to comply with such requirements.

(f) Furnish promptly all additional information and documents with
respect to the issuer or the securities covered by the application as the
Director requests.

(4) Registration. Registration is effective on the issuance of an order

of registration.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 59
Stats. Implemented: ORS 59.065
Hist.: FCS 5-1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 5-1988, f. 3-22-88, cert. ef. 3-25-88;
Renumbered from 815-030-0050.2; FCS 7-2000; f. & cert. ef. 6-2-00; FCS 2-2003(Temp), f.
& cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-065-0035
Registration by Multijurisdictional Coordination

(1) Securities for which a registration statement has been filed under
the Securities Act of 1933 on Securities and Exchange Commission Forms
F-7, F-8, F-9 or F-10 in connection with the same offering may be regis-
tered by multijurisdictional coordination.

(2) A registration statement filed with the Director under this rule
shall contain the following information and be accompanied by the follow-
ing documents as applicable:

(a) An appropriate registration fee as set in OAR 441-065-0001;

(b) An executed registration application on Form U-1;

(c) One copy of the latest form of prospectus filed under the Securities
Act of 1933;

(d) If the Director requests, any other information, or copies of any
other documents, filed under the Securities Act of 1933; and

(e) An undertaking to forward all amendments to the federal registra-
tion statement, other than an amendment which merely delays the effective
date of the registration statement, promptly and in any event not later than
the first business day after the day they are forwarded to or filed with the
Securities and Exchange Commission, whichever first occurs.

(3) A registration statement under this rule automatically becomes
effective at the moment the federal registration becomes effective if all the
following conditions are satisfied:

(a) No order is in effect or proceeding is pending pursuant to ORS
59.105;

(b) The application for registration and all required documents have
been on file with the Director for seven calendar days or such shorter peri-
od as the Director permits by rule or otherwise; and

(c) A statement of the maximum and minimum proposed offering
prices and the maximum underwriting discounts and commissions have
been on file for two full business days or such shorter period as the Director
permits by rule or otherwise and the offering is made within those limita-
tions. The registrant shall promptly notify the Director by telephone or oth-

July 2004: Volume 43, No. 7



ADMINISTRATIVE RULES

erwise of the date and time when the federal registration statement became
effective and the content of the price amendment, if any, and shall prompt-
ly file a post-effective amendment containing the information and docu-
ments in the price amendment. “Price amendment” means the final federal
amendment which includes a statement of the offering price, underwriting
and selling discounts or commissions, amount of proceeds, conversion
rates, call prices, and other matters dependent upon the offering price. Upon
failure to receive the required notification and post-effective amendment
with respect to the price amendment, the Director may institute proceedings
to suspend or revoke the registration pursuant to ORS 59.105.

(4) If the federal registration statement becomes effective before all
the conditions specified in section (3) of this rule are satisfied, and those
pending conditions are not waived, the registration statement automatical-
ly becomes effective as soon as all the conditions are satisfied. If the regis-
trant advises the Director of the date when the federal registration statement
is expected to become effective, the Director shall promptly advise the reg-
istrant by telephone or otherwise, at the registrant’s expense, whether all the
conditions are satisfied and whether the Director then contemplates the
institution of a proceeding pursuant to ORS 59.105. This advice by the
Director does not preclude the institution of such a proceeding at any time.

(5) A registration under this rule remains effective for a period of 12
months from the initial date of effectiveness unless earlier terminated by
the registrant or the Director. A registrant may renew a registration under
this rule by meeting the requirements of this rule.

(6) For purposes of this rule, financial statements and financial infor-
mation which have been prepared in accordance with Canadian generally
accepted accounting principles, consistently applied, and which have been
accepted by the Securities and Exchange Commission for inclusion in Form
F-7, F-8, F-9 or F-10, with or without reconciliation to United States gen-
erally accepted accounting principles, consistently applied, will be accept-
ed.

(7) Any person, not otherwise licensed in Oregon, who is a bona fide
officer, director or employee of an issuer whose securities are registered
pursuant to this rule and who is not otherwise compensated in connection
with the sale of the registered securities, is exempt from the licensing
requirements of OAR chapter 441, division 175 pursuant to OAR 441-175-
0020 through 441-175-0040.

(8) Any person, not otherwise licensed in Oregon, who serves as a
dealer manager for an exchange offer of securities which have been regis-
tered pursuant to this rule and who does not perform any active solicitation
in this state, is exempt from the licensing requirements of OAR chapter

441, division 175 pursuant to OAR 441-175-0020 through 441-175-0040.
Stat. Auth.: ORS 59.015, 59.065 & 59.285
Stats. Implemented: ORS 59.065
Hist.: FCS 4-1991. f. & cert. ef. 8-23-91; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-
21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-065-0170
Registration Procedures for “Regulation D” and Similar Type
Offerings

(1) An application to register securities filed pursuant to OAR 441-
065-0220 (small offerings not exceeding $500,000 including under SEC
Rule 504) shall include the following:

(a) A completed Form 440-2013 (a form for the registration of limit-
ed or non-public offerings);

(b) A copy of the written disclosures required by OAR 441-065-
0100(3);

(c) A registration fee as set in OAR 441-065-0001;

(d) Unless the offering is being sold through a licensed broker-dealer
or by a person exempt from the licensing requirements of ORS 59.165, at
least one completed salesperson application on Form U-4 and a per person
license fee as set in OAR 441-175-0002; and

(e) Any additional or supplementary materials requested by the
Director.

(2) An application to register securities filed pursuant to OAR 441-
065-0225 (small corporate offerings not exceeding $1,000,000 including
under SEC Rule 504) shall include the following:

(a) A completed Form U-7 (a uniform disclosure document for small
corporate offerings) including the following exhibits, to the extent applica-
ble:

(A) Form of underwriting or selling agency agreement;

(B) Issuer’s articles of incorporation or other charter documents and
all amendments thereto;

(C) Issuer’s bylaws, as amended to date;

(D) Copy of any resolutions by the issuer’s board of directors setting
forth terms and provisions of capital stock to be issued;
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(E) Any indenture, form of note or other contractual provision con-
taining terms of notes or other debt, or of options, warrants or rights to be
offered;

(F) Specimen of security to be offered (including any legend restrict-
ing resale);

(G) Copy of all advertising or other materials directed to or to be fur-
nished investors in the offering;

(H) Form of escrow agreement for escrow of proceeds;

(I) Consent to inclusion in Form U-7 Disclosure Document of
accountant’s report;

(J) Consent to inclusion in Form U-7 Disclosure Document of tax
advisor’s opinion or description of tax consequences;

(K) Consent to inclusion in Form U-7 Disclosure Document of any
evaluation of litigation or administrative action by counsel;

(L) Form of any Subscription Agreement for the purchase of the secu-
rities;

(M) Opinion of counsel that the securities to be sold in the offering
have been duly authorized and when issued upon payment of the offering
price will be legally and validly issued, fully paid and nonassessable and
binding on the issuer in accordance with their terms;

(N) Schedule of residence street addresses of the issuer’s officers,
directors and principal stockholders;

(O) Work sheets showing computations of responses to Questions 6,
7(a), 8(a), 8(b) and 17(b) of Form U-7 Disclosure Document; and

(P) Any additional or supplementary materials requested by the
Director.

(b) A registration fee as set in OAR 441-065-0001; and

(c) Unless the offering is being sold through a licensed broker-dealer
or by a person exempt from the licensing requirements of ORS 59.165, at
least one completed salesperson application on Form U-4 and a per person
license fee as set in OAR 441-175-0002.

(3) Amendments to Small Corporate Registrations under section (2).
If a material change occurs concerning the issuer or the offering while the
offering is effective in this state:

(a) The Form U-7 Disclosure Document shall be amended to make
the disclosures accurate and complete;

(b) The amended Form U-7 showing additions and deletions shall be
filed with the Director for approval;

(c) The offering shall be suspended in this state until approval is
received from the Director to proceed with the offering; and

(d) The registrant shall report the status of the offering in this state and
file a plan for dealing with present purchasers in this state.

(4) An application to register securities filed pursuant to OAR 441-
065-0230 (limited offering for offerings not exceeding $5,000,000 includ-
ing under SEC Rule 505) shall include the following:

(a) A completed Form 440-2013 (a form for the registration of limit-
ed or non-public offerings);

(b) A registration fee in accordance with OAR 441-065-0001;

(c) Unless the offering is being sold through a licensed broker-dealer
or by a person exempt from the licensing requirements of ORS 59.165, at
least one completed salesperson application on Form U-4 (available from
the Securities Section) and a per person license fee in accordance with
OAR 441-175-0002; and

(d) Any additional or supplementary materials requested by the

Director.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 59.065 & 59.235
Stats. Implemented: ORS 59.065
Hist.: CC 9-1982(Temp), f. 4-7-82, ef. 4-15-82; CC 11-1982, f. 8-11-82, ef. 10-10-82; FCS
11-1988(Temp), f. & cert. ef. 6-2-88; Renumbered from 815-036-0055; FCS 15-1988, f. &
ef. 11-21-88; FCS 4-1992, f. & cert. ef. 10-1-92; FCS 7-1994, f .& cert. ef. 5-13-94; FCS 2-
1998, f. & cert. ef. 4-30-98; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-
2004, f. & cert. ef. 5-19-04

441-065-0180
Licensing of Salespersons
(1) General License Requirements. Offers and sales of offerings reg-
istered pursuant to OAR 441-065-0220, 441-065-0225 or 441-065-0230
may only be made by licensed broker-dealers, licensed salespersons or per-
sons excluded by rule pursuant to OAR 441-175-0020 through 441-175-
0040.
(2) Issuer Salespersons; Licensing Conditions. The following special
licensing conditions are applicable to salespersons licensed to an issuer:
(a) An issuer may license up to five persons as issuer salespersons;
(b) Issuer salespersons must be bona fide officers, directors or
employees of the issuer;
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(c) Issuer salespersons are exempt from examination requirements
and are not required to file a surety bond or an irrevocable letter of credit;

(d) An issuer salesperson shall not be simultaneously licensed to two
or more employers; and

(e) The issuer and salespersons shall comply with OAR 441-175-
0120.

(3) Issuer Salespersons; Licensing Procedures. An issuer shall submit
to the Director a complete application to license each salesperson, includ-
ing:

(a) A completed Form U-4 (salesperson application); and

(b) A salesperson licensing fee for each salesperson as set in OAR

441-175-0002.
Stat. Auth.: ORS 59.165 & 59.175
Stats. Implemented: ORS 59.165 & 59.175
Hist.: CC 9-1982(Temp), f. 4-7-82, ef. 4-15-82; CC 11-1982, f. 8-11-82, ef. 10-10-82; FCS
11-1988(Temp), f. & cert. ef. 6-2-88; Renumbered from 815-036-0060; FCS 15-1988, f. &
ef. 11-21-88; FCS 4-1992, f. & cert. ef. 10-1-92; FCS 2-1998, f. & cert. ef. 4-30-98; FCS 2-
2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-065-0270
Compensatory Benefit Plans and Contracts

(1) Creation of Classification.

(a) The Director creates a classification of transaction in securities by
an issuer designated as a compensatory benefit plan offering that is exempt
under SEC Rule 701 (17 CFR 230.701).

(b) An issuer of a compensatory benefit plan offering that is exempt
under SEC Rule 701 (17 CFR 230.701) may use this registration rule.

(2) Application to Register. The issuer shall submit:

(a) A completed Form U-1 (Application to Register Securities),
except documents required under section 8 of Form U-1;

(b) A registration fee in accordance with OAR 441-065-0001;

(c) At least one completed Application to License a Salesperson on
Form U-4 and license fee as set in OAR 441-175-0002. The salesperson
must be a bona fide affiliate of the issuer, its parent or majority-owned sub-
sidiary, and must either:

(A) Be an officer, director, general partner or trustee of the issuer, its
parent or majority-owned subsidiary; or

(B) Have significant involvement in the administration of the benefit
plan or contract.

(d) The following information:

(A) Type of business organization;

(B) Full title of plan or description of contracts;

(C) Type of plan;

(D) Affirmation that the offering is exempt from federal registration
pursuant to SEC Rule 701; and

(E) Aggregate offering price of securities to be offered or sold pur-
suant to this application.

(e) An election regarding expiration date of an Order of Registration
pursuant to section (5) of this rule; and

(f) Any supplementary materials requested by the Director.

(3) Discrete Offering. Subject to the inclusion of certain offers and
sales of securities pursuant to OAR 441-065-0060 through 441-065-0230
or notice filing, offers and sales of securities registered pursuant to this rule
shall be deemed to be part of a single, discrete offering and shall not be sub-
ject to integration with any other offer or sale by the issuer, whether regis-
tered pursuant to other provisions of OAR chapter 441, division 65 or oth-
erwise exempt from the registration requirements of ORS 59.055.

(4) Review of Application. An application for registration pursuant to
this rule shall be subject to the authority of the Director, pursuant to ORS
59.075, to deny registration or, pursuant to ORS 59.085 and section (8) of
this rule, to impose conditions on registration.

(5) Order of Registration. Renewal. An initial Order of Registration,
if issued, shall, at the election of the registrant, expire 30 days following the
end of the issuer’s fiscal year, otherwise, one year after the date of issuance.
The election must be made at the time application is made pursuant to sec-
tion (3) of this rule. An application may be submitted for renewal. An Order
of Renewal, if issued, shall expire one year after the date of issuance.

(6) Conditions of Registration. The following conditions shall be
imposed upon every Order of Registration or Renewal issued pursuant to
this rule:

(a) The issuer, its parent or majority-owned subsidiary shall provide
each participant in a compensatory benefit plan with a copy of such plan,
and a copy of a written contract relating to compensation shall be provided
to the parties; and

(b) This registration shall be effective only while the federal exemp-
tion under 17 CFR 230.701 is available to the issuer for this offering.
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(7) Order of Registration. Continued Effectiveness. An issuer may
rely on this rule with respect to offers made pursuant to this rule prior to the
issuer becoming subject to the reporting requirements of Section (13) or
(15)(d) of the Securities Exchange Act of 1934 (15 USC 78a et seq.), and
sales consummating such offers may be made thereafter in reliance upon
this rule and an effective Order of Registration or Renewal.

(8) Full Disclosure. This rule shall not be construed as waiving or
modifying the provisions of the Oregon Securities Law relating to disclo-

sure of material information to investors.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 59.065 & 59.285
Stats. Implemented: ORS 59.065 & 59.285
Hist.: FCS 3-1991, f. & cert. ef. 8-23-91; FCS 2-1998, f. & cert. ef. 4-30-98; FCS 4-1998, f.
& cert. ef. 8-5-98; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f.
& cert. ef. 5-19-04

441-075-0020
Specific Renewal Procedures

An application for renewal must meet the following requirements:

(1) Timely Application. In order to prevent an automatic expiration of
an order of registration or renewal, an applicant for renewal should file a
complete application no less than 30 days prior to the expiration date of the
current order of registration or renewal. Applications not timely filed will
be processed, but no assurance can be given that an order of renewal will
be issued prior to expiration of a previous order.

(2) Incomplete Applications. Incomplete applications will not be
processed.

(3) Application Form. An applicant for renewal shall use the same
application form used for the initial registration application or most recent
renewal.

(4) Aggregate Offering Amount. A renewal application may be sub-
mitted for any aggregate offering amount of securities. An applicant is not
limited to renewing unsold portions of previously authorized aggregate
offering amounts.

(5) Fees. An applicant for renewal shall submit the appropriate fees as
established pursuant to OAR 441-065-0001.

(6) Prospectus. An applicant for renewal of an offering, other than a
compensatory benefit plan registered under OAR 441-065-0270, shall file
one copy of the most recent prospectus including supplements.

(7) Financial Statements. If financial statements are not submitted as
part of the prospectus or offering document, the applicant for renewal of an
offering other than a compensatory benefit plan registered under OAR 441-
065-0270 shall file one copy of the most recent annual financial statements,
including a balance sheet, statement of income or operations, statement of
cash flows, and all accompanying footnotes. The annual financial state-
ments must be current within 135 days of filing the application for renew-
al, or interim financial statements current within 135 days must also be sub-
mitted.

(8) Additional Documents. An applicant for renewal shall promptly
furnish all additional information and documents with respect to the issuer
or the securities covered by the renewal application as the Director
requests.

(9) Salesperson Applications. If the offering is not being sold by a
licensed broker-dealer, the applicant for renewal shall submit a U-4 sales-
person application for each person who will sell securities on behalf of the
issuer and the appropriate fees as established pursuant to OAR 441-175-
0002. The requirements for issuer salesperson licensing are set forth in
OAR 441-175-0120(11).

(10) Order of Renewal. An order of renewal will be issued by the
Director upon receipt and processing of a complete application, unless the
Director determines that the application should be denied pursuant to ORS
59.105. An order of renewal will be effective for a period of 12 months

from the date of issuance.
Stat. Auth.: ORS 59.075 & 59.285
Stats. Implemented: ORS 59.065 & 59.075
Hist.: FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 7-2000; f. & cert. ef. 6-2-00; FCS 2-
2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-095-0030
Fairness Hearing Procedures

(1) The Director may decline to accept the filing of a plan pursuant to
ORS 59.095 if the proponent of the plan is unable to establish a nexus with
Oregon. That nexus must be established by showing:

(a) That the proponent of the plan is an entity with headquarters in
Oregon;

(b) That the entity to be acquired or merged has its headquarters in
Oregon; or
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(c) That a minimum of 50% of the securities, claims or property inter-
ests to be exchanged are owned by persons who reside in Oregon.

(2) The proponent of the plan shall file:

(a) A Form U-1 registering all securities to be issued by the propo-
nent;

(b) A copy of the merger agreement between the parties;

(c) A copy of the information statement to be submitted to the holders
of the securities, claims or property interests to be exchanged;

(d) A copy of the Articles of Formation of the acquiring entity;

(e) A Form U-4 for each agent of the issuer, or the name and Central
Registration Depository number of the broker-dealer to execute the securi-
ties transactions; and

(f) A filing fee for the total offering amount calculated pursuant to
OAR 441-065-0001 and a fee in the amount set in OAR 441-175-0002 for
each Form U-4 being filed.

(3) Following a preliminary review by the Director and resolution, if
necessary, of any fairness or procedure issues raised by the Director, 30
days notice of the fairness hearing shall be given to all holders of the secu-
rities, claims or property interests to be exchanged. The proponent may
request a shorter notice period of not less than 10 days, which request may
not be unreasonably denied by the Director, provided the proponent demon-
strates that all holders of the securities, claims or property interests to be
exchanged:

(a) Are accredited investors as defined in OAR 441-035-0010; or

(b) Have been directly involved in the development of the plan, merg-
er or acquisition negotiations.

(4)(a) The fairness hearing shall be conducted as an other than con-
tested case pursuant to ORS Chapter 183 by a hearings officer designated
by the Director at a location in Oregon designated by the hearings officer.
With the consent of both parties to the merger or acquisition, the hearing
may be conducted by telephone conference.

(b) The hearings officer may permit testimony of counsel, all inter-
ested parties to the exchange, and any holder of securities, claims or prop-
erty interests to be exchanged who wishes to make a statement or raise
questions. Any interested party who is unable to attend the hearing shall be
permitted to participate by telephone or in writing.

(5) Any order issued concerning the plan of the proponent shall be
dated effective as of the date of the hearing, unless issues were raised at the
hearing which must be resolved, in which event the order shall be dated on
the date when all such issues are satisfactorily resolved.

(6) The order issued shall make specific findings as to whether the
plan is fair, just and equitable and free from fraud; and

(a) Approve the request as proposed by the proponent;

(b) Approve the request with conditions, limitation, or restrictions
imposed by the Director; or

(c) Deny the request, provided the Director made findings that the
plan is unfair, unjust or inequitable or not free from fraud. Notice of any
denial issued under this subsection shall be provided by the Director, at the
expense of the proponent, to all persons who were entitled to receive or

who did receive notice of the hearing.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth: ORS 59.285
Stats. Implemented: ORS 59.095
Hist.: FCS 12-2001, f. 12-27-01, cert. ef. 1-1-02; FCS 2-2003(Temp), f. & cert. ef. 11-26-03
thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-175-0002
Fees for Licensing or Notice Filing of Firms and Individuals

Pursuant to ORS 59.175, the Director sets the following fees for
licensing or notice filing of firms and individuals:

(1) For a broker-dealer, an initial license fee of $250 and a renewal
license fee of $200;

(2) For a state investment adviser, an initial license fee of $200 and a
renewal license fee of $200;

(3) For a federal covered investment adviser, an initial notice filing
fee of $200 and a renewal notice filing fee of $200;

(4) For a broker-dealer salesperson, an initial license fee of $50 and a
renewal license fee of $50;

(5) For an investment adviser representative, an initial license fee of
$50 and a renewal license fee of $50;

(6) For an agent of an issuer, an initial license fee of $50 and a renew-
al license fee of $50; and

(7) For a filing for use of a trade name or an assumed business name,

a one time fee of $50.
Stat. Auth.: ORS 59.175
Stats. Implemented: ORS 59.175
Hist.: FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-
19-04
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441-175-0015
When Licensing Application Deemed Abandoned

(1) For purposes of this rule, the term “application” includes all doc-
uments, information and fees prescribed for the licensing of broker-dealers,
state investment advisers, salespersons, or investment adviser representa-
tives under ORS 59.175 and OAR 441, division 175.

(2) An application shall be deemed deficient when:

(a) Insufficient fees have been paid and the Director has notified the
applicant that fees are insufficient;

(b) Documents required by the rules in OAR 441, division 175 have
not been submitted by the applicant; or

(c) Additional information requested by the Director as permitted by
the rules in OAR 441, division 175 has not been submitted to the Director
by the applicant.

(3) An application for licensing is deemed abandoned if:

(a) The application has been on file for a minimum of six (6) months;

(b) The application is deficient; and

(c) The applicant has failed to respond to the Director’s written notice
of warning of abandonment within thirty (30) calendar days of the date of
warning.

(4) Fees paid in connection with an abandoned licensing application
shall not be refunded.

(5) An applicant whose application has been abandoned may reapply

by submitting a new application including new fees.
Stat. Auth.: ORS 59.285
Stats. Implemented: ORS 59.175
Hist.: FCS 7-2000, f. & cert.ef. 6-2-00; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-
04; FCS 1-2004, f. & cert. ef. 5-19-04

441-175-0060
Licensing Rule Implementing, 1997 Oregon Laws Chapter 772 and
the National Markets Improvement Act of 1996

(1) Broker Dealers subject to section 15 of the Securities Exchange
Act of 1934. A licensed broker-dealer that is subject to section 15 of the
Securities Exchange Act of 1934, as amended, referred to as a “NASD bro-
ker dealer,” is not required to comply with the corporate surety bond, irrev-
ocable letter of credit or net capital requirements for licensing in this state
in OAR 441-175-0080(1) Licensing of Broker-Dealers and 441-175-0110
Surety Bond; Letter of Credit.

(2) Investment Advisers:

(a) Federal Covered Investment Adviser. A federal covered invest-
ment adviser that makes a notice filing under ORS 59.165(7) and section
(4) of this rule does not have to comply with OAR 441-175-0100
Applications for Licensing of Investment Advisers and 441-175-0110
Surety Bond; Letter of Credit.

(b) Out-of-State State Investment Adviser. A state investment adviser
who has a principal place of business in a state other than this state and
complies with that state’s bonding or net capital requirements is not
required to comply with the corporate surety bond, irrevocable letter or
credit or net capital requirements for licensing in this state in OAR 441-
175-0100 and 441-175-0110.

(c) An out-of-state state investment adviser that is not exempt under
the “de minimis” exemption of ORS 59.015(20)(b)(J) must license in this
state and can only operate in this state through an investment adviser rep-
resentative licensed in this state.

(3) Surety bonds currently in effect in Oregon filed by a broker-deal-
er, federal covered investment adviser or out-of-state state investment
adviser that no longer has to file a bond or letter of credit under ORS 59.175
and this rule shall continue in effect until canceled. However, the liability
on the bond or letter of credit continues for six years following its cancel-
lation.

(4) Notice filing by Federal Covered Investment Adviser.

(a) Notice filing by a federal covered investment adviser will be
accepted by the Director through IARD using form ADV (Uniform
Application for Investment Adviser Registration adopted by the SEC (17 C.
F. R. 279.1 (1996) as modified in 2000) and shall include the fee required
by OAR 441-175-0002.

(b) The renewal of the notice filing for a federal covered investment
adviser will be accepted by the Director through IARD and shall include
the fee required under OAR 441-175-0002.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 59.165 & 59.285

Stats. Implemented: ORS 59.165

Hist.: CC 1-1987, f. & ef. 2-4-87; FCS 7-1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 9-
1987(Temp), f. & ef. 10-9-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88; Renumbered from
815-030-0067; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94;
FCS 2-1998, f. & cert. ef. 4-30-98; FCS 4-1998, f. & cert. ef. 8-5-98; FCS 7-2000; f. & cert.
ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru
5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04
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441-175-0080
Applications for Licensing of Broker-Dealers

(1) An applicant for licensing as a NASD broker-dealer must submit
to the NASD/CRD:

(a) A completed Form BD (broker-dealer application available from
the Securities Section);

(b) A broker-dealer licensing fee as set in OAR 441-175-0002;

(c) At least one completed Form U-4 (salesperson application avail-
able from the Securities Section) pursuant to OAR 441-175-0130. All
licensed broker-dealers must have at least one salesperson licensed contin-
uously throughout the licensing period of the broker-dealer; and

(d) A salesperson licensing fee for each salesperson as set in OAR
441-175-0002.

(2) An applicant for licensing as a non-NASD broker-dealer must sub-
mit to the Securities Section:

(a) A completed Form BD (broker-dealer application available from
the Securities Section);

(b) A broker-dealer licensing fee as set in OAR 441-175-0002;

(c) At least one completed Form U-4 (salesperson application avail-
able from the Securities Section) pursuant to OAR 441-175-0120. All
licensed broker-dealers must have at least one salesperson licensed contin-
uously throughout the licensing period of the broker-dealer;

(d) A salesperson licensing fee for each salesperson as set in OAR
441-175-0002; and

(e) The name of the person or persons designated as supervisors for
purposes of OAR 441-205-0210. When a new supervisor is designated, this
change must be filed with the Securities Section within 30 days following

the change.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 59.175, 59.195 & 59.285
Stats. Implemented: ORS 59.165, 59.175, 59.185, 59.195 & 59.285
Hist.: FCS 7-1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88;
Renumbered from 815-030-0067.2; FCS 16-1988(Temp), f. & cert. ef. 11-21-88; FCS 5-
1989, f. & cert. ef. 5-17-89; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 7-2000; f. & cert.
ef. 6-2-00; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert.
ef. 5-19-04

441-175-0085
Limited Licensing of Canadian Broker-Dealers and Salespersons

(1) A broker-dealer that is resident in Canada and has no office or
other physical presence in this state may, provided the broker-dealer is
licensed in accordance with this rule, effect transactions in securities with
or for, or induce or attempt to induce the purchase or sale of any security
by,

(a) A person from Canada who is temporarily resident in this state,
with whom the Canadian broker-dealer had a bona fide broker-dealer-client
relationship before the person entered the United States; or

(b) A person from Canada who is resident in this state, whose trans-
actions are in a self-directed tax advantaged retirement plan in Canada of
which the person is the holder or contributor.

(2) A salesperson who will be representing a Canadian broker-dealer
licensed under this rule may, provided the agent is licensed in accordance
with this rule, effect transactions in securities in this state as permitted for
the broker-dealer in section (1) of this rule.

(3) A Canadian broker-dealer may license under this rule provided
that it:

(a) Files an application in the form required by the jurisdiction in
which it has its head office;

(b) Is registered as a broker or dealer in good standing in the jurisdic-
tion from which it is effecting transactions in this state and files evidence
thereof; and

(c) Is a member of a self-regulatory organization or stock exchange in
Canada.

(4) A salesperson who will be representing a Canadian broker-dealer
licensed under this rule in effecting transactions in securities in this state
may license under this rule provided that he or she:

(a) Files an application in the form required by the jurisdiction in
which the broker-dealer has its head office; and

(b) Is registered in good standing in the jurisdiction from which he or
she is effecting transactions into this state and files evidence thereof.

(5) If no denial order is in effect and no proceeding is pending under
ORS 59.205, licensing becomes effective on the 30th day after an applica-
tion is filed, unless earlier made effective, and expires on December 31 of
every year.

(6) A Canadian broker-dealer licensed under this rule shall:

(a) Maintain its provincial or territorial registration and its member-
ship in a self-regulatory organization or stock exchange in good standing;
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(b) Provide the Director upon request with its books and records relat-
ing to its business in this state as a broker-dealer;

(c) Inform the Director forthwith of any criminal action taken against
it or of any finding or sanction imposed on the broker-dealer as a result of
any self-regulatory or regulatory action involving fraud, theft, deceit, mis-
representation or similar conduct; and disclose to its clients in the state that
the broker-dealer and its salespersons are not subject to the full regulatory
provisions in the Oregon Securities Law.

(7) A salesperson of a Canadian broker-dealer licensed under this rule
shall:

(a) Maintain his or her provincial or territorial registration in good
standing;

(b) Inform the Director forthwith of any criminal action, taken against
him or her, or of any finding or sanction imposed on the salesperson as a
result of any self-regulatory or regulatory action involving fraud, theft, mis-
representation or similar conduct.

(8)(a) Renewal applications for Canadian broker-dealers and sales-
persons under this rule must be filed by January 1 of each calendar year fol-
lowing the date of original licensing.

(b) Renewal applications may be made by filing the most recent
renewal application, if any, filed in the jurisdiction in which the broker-
dealer has its head office, or if no such renewal application is required, the
most recent application filed pursuant to subsection (3)(a) or (4)(a) of this
rule, as the case may be.

(9) Every applicant for licensing or renewal licensing under this rule
shall pay the applicable non-refundable fee for broker-dealers and agents as
set in OAR 441-175-0002.

(10) A Canadian broker-dealer or salesperson licensed under this rule
may only effect transactions in this state as permitted in sections (1) or (2)
of this rule with or through:

(a) The issuers of the securities involved in the transactions;

(b) Other broker-dealers;

(c) Banks, savings institutions, trust companies, insurance companies,
investment companies as defined in the Investment Company Act of 1940,
pension or profit-sharing trusts, or other financial institutions or institu-
tional buyers, whether acting for themselves or as trustees; or

(d) As otherwise permitted pursuant to the Oregon Securities Law.

(11) A Canadian broker-dealer or agent licensed under this rule and
acting in accordance with the limitations set out in section (10) is exempt
from all of the requirements of the Oregon Securities Law, except the anti-
fraud provisions and the requirements set out in this rule. Such Canadian
broker-dealer or salesperson may only have its notice filing under this rule
denied, suspended or revoked for a breach of the anti-fraud provisions in

ORS 59.135 or the requirements in this rule.
Stat. Auth.: ORS 59.285
Stats. Implemented: ORS 59.175
Hist.: FCS 5-2001, f. & cert. ef. 6-7-01; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-
21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-175-0100
Applications for Licensing of Investment Advisers

(1) An applicant for licensing as a state investment adviser may apply
through IARD or with the Director.

(2) An applicant applying through IARD must submit:

(a) To the IARD:

(A) A completed Form ADV, including Parts 1 and 2 of Form ADV;

(B) An investment adviser licensing fee as set in OAR 441-175-0002;

(C) At least one completed Form U-4 (Uniform Application for
Securities Industry Registration or Transfer available from the Securities
Section). All licensed state investment advisers must have at least one rep-
resentative licensed continuously throughout the licensing period of the
investment adviser; and

(D) A licensing fee for each investment adviser representative as set
in OAR 441-175-0002.

(b) To the Director:

(A) A surety bond or letter of credit pursuant to OAR 441-175-0110
if the person is an Oregon based state investment adviser applicant;

(B) The name of the person or persons designated as supervisors for
purposes of OAR 441-205-0210. When a new supervisor is designated, this
change must be filed with the Director within 30 days following the
change;

(C) Financial statements if the person is an Oregon based state invest-
ment adviser applicant. All financial statements must be prepared by an
“independent accountant,” as that term is defined pursuant to OAR 441-
175-0010(6), and shall include the financial statements described in para-
graphs (3)(h)(A)-(D) of this rule;
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(D) For Oregon based state investment advisers, a copy of any pro-
posed client contracts; and

(E) Fees and any form or portion of any form which cannot be sub-
mitted through IARD.

(3) An applicant applying with the Director must submit:

(a) A completed Form ADYV, including Parts 1 and 2 of Form ADV;

(b) A state investment adviser licensing fee as set in OAR 441-175-
0002;

(c) At least one completed Form U-4 (Uniform Application for
Securities Industry Registration or Transfer available from the Securities
Section) pursuant to OAR 441-175-0120. All licensed state investment
advisers must have at least one investment adviser representative licensed
continuously throughout the licensing period of the investment adviser;

(d) A licensing fee for each investment adviser representative as set in
OAR 441-175-0002;

(e) A surety bond or letter of credit pursuant to OAR 441-175-0110 if
the person is an Oregon based state investment adviser applicant;

(f) For Oregon based state investment advisers, a copy of any pro-
posed client contracts;

(g) The name of the person or persons designated as supervisors for
purposes of OAR 441-205-0210. When a new supervisor is designated, this
change must be filed with the Director within 30 days following the
change; and

(h) Financial statements if the person is an Oregon based state invest-
ment adviser applicant. All financial statements must be prepared by an
“independent accountant,” as that term is defined pursuant to OAR 441-
175-0010(6), and shall include the following:

(A) For such investment adviser who has or will have custody of
client funds or securities or requires or will require payment of advisory
fees six months or more in advance and in excess of $500 per client, an
audited balance sheet;

(B) For all other such investment advisers, a reviewed or compiled
balance sheet;

(C) The financial statements must be submitted for the last two fiscal
years. If an application is made less than 90 days after the end of the appli-
cant’s fiscal year, the financial statements shall be for the two most recent
fiscal years, not including the most recently completed fiscal year. For per-
sons with less than two years of operations, the same financial statements
must be submitted for the period of operations; and

(D) If the year-end financial statements are dated more than 90 days
from the completed application, interim financial statements within 90 days
must accompany the application.

(4) All applicants must comply with the provisions of OAR 441-175-
0070.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 59.175(1), 59.205(2) & 59.285

Stats. Implemented: ORS 59.175(1) & 59.205(2)

Hist.: FCS 7-1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88;

Renumbered from 815-030-0067.4; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 8-1994, f.

& cert. ef. 6-1-94; FCS 7-2000; f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01; FCS
2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-175-0120

Licensing of Salespersons or Representatives to Non-NASD Broker-
Dealers, State or Federal Covered Investment Advisers, Issuers and
Owners of Securities

(1) For purposes of ORS 59.175, all salespersons or investment advis-
er representatives, except salespersons desiring to work for a NASD bro-
ker-dealer, must be licensed as provided in this rule.

(2) A non-NASD broker-dealer, an issuer, or an owner of securities
must submit to the Director a complete application to license a salesperson
including:

(a) A completed Form U-4 (available from the Securities Section);

(b) A licensing fee for each salesperson as set in OAR 441-175-0002;

(c) Official notice of a passing score of the appropriate examinations
pursuant to section (5), if required for licensing under this rule; and

(d) If employed by more than one broker-dealer or state or federal
covered investment adviser, an undertaking, on Form 440-2131, as provid-
ed in section (10) of this rule.

(3) A state or federal covered investment adviser must submit to the
IARD, if the adviser files with the IARD and the IARD is capable of
accepting the application, and otherwise to the Director:

(a) A completed Form U-4 (available on IARD or from the Securities
Section;

(b) A licensing fee for each investment adviser representative as set in
OAR 441-175-0002;
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(c) Official notice of a passing score on the appropriate examination,
if required for licensing under section (6) of this rule; and

(d) If employed by more than one broker-dealer or state or federal
covered investment adviser, an undertaking, on Form 440-2131, as provid-
ed in section (10) of this rule.

(4) The following salespersons or investment adviser representatives
are exempt from the examination requirements of section (5) or (6) of this
rule:

(a) Salespersons or investment adviser representatives who have been
licensed at any time in Oregon during the two years immediately prior to
filing an application for licensing and whose current application is for the
same type of license;

(b) Salespersons licensed to an issuer or owner of securities where the
securities have been registered pursuant to ORS 59.065 and OAR chapter
441, division 65; and

(c) Salespersons or investment adviser representatives licensed in any
jurisdiction during the two years immediately prior to filing an application
for licensing in Oregon. For salespersons, this exemption is limited to the
extent a salesperson has previously taken and passed the examinations
required by section (5) of this rule.

(5) A salesperson to a non-NASD broker-dealer, or an issuer or owner
of securities, who is not exempt from the examination requirements pur-
suant to section (4) of this rule is required to pass the S-63 (Uniform
Securities Agent State Law Examination), with a minimum score of 70 per-
cent. In addition, a salesperson is required to pass, with a minimum score
of 70 percent, the specific examination which corresponds to the authorized
sales activity as follows:

(a) S-7 for a general securities license;

(b) S-3 for a commodity futures license;

(c) S-5 for an interest rate options license;

(d) S-6 for an investment company, mutual funds or variable contracts
license;

(e) S-15 for a foreign currency options license;

(f) S-22 for a limited partnership or tax shelter license;

(g) S-42 for an options license;

(h) S-52 for a municipal bonds license; or

(i) S-62 for a corporate securities license.

(6)(a) An investment adviser representative to a state or federal cov-
ered investment adviser, who is not exempt from the examination require-
ments pursuant to section (4) or subsection (6)(b) of this rule, is required to
pass the examinations in one of the following paragraphs:

(A) If the applicant has passed the S-7 (Uniform Securities Agent
State Law Examination), then either the S-65 (Uniform Investment Adviser
Law Examination) if taken prior to January 1, 2000 or S-66 (Uniform
Combined State Law Examination) if taken after January 1, 2000; or

(B) The S-65 (Uniform Investment Adviser Law Examination) if
taken after January 1, 2000.

(b) The examinations in subsection (6)(a) shall be waived for an indi-
vidual who currently holds one of the following professional designations:

(A) Chartered Financial Analyst (CFA) granted by the Association for
Investment Management and Research;

(B) Certified Financial Planner (CFP) issued by the Certified
Financial Planner Board of Standards, Inc.;

(C) Chartered Financial Consultant (ChFC) awarded by The
American College, Bryn Mawr, Pennsylvania;

(D) Chartered Investment Counselor (CIC) granted by the Investment
Counsel Association of America;

(E) Personal Financial Specialist (PFS) administered by the American
Institute of Certified Public Accountants; or

(F) Such other professional designation as the Director may by order
recognize.

(7) Limited licensed salespersons or investment adviser representa-
tives may only effect transactions in or provide investment advice concern-
ing securities for which their license is issued.

(8) Alternate equivalent examinations will be considered upon a writ-
ten request to the Director, stating the examination to be replaced, the type
of examination, and the material covered in the alternate examination.
Examinations which have been replaced by a new examination will be
accepted as an alternate equivalent examination without written request.

(9) Waiver of the examination requirement will be considered upon a
written request to the Director. Waivers will be limited to applications
showing a minimum of three continuous years of securities related activity
immediately prior to the application and a pre-existing business relation-
ship with a person who is now in this state.
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(10)(a) A person may be licensed simultaneously in this state as a
salesperson with more than one broker-dealer or as an investment adviser
representative with a state or federal covered investment adviser if all
employers enter into an undertaking on Form 440-2131 (a dual licensing
application available from the Securities Section). The undertaking shall
contain the following provisions:

(A) The effective date of the salespersons or investment adviser rep-
resentatives employment with the respective employers;

(B) Consent by each employer to the employment of the salesperson
or investment adviser representative by all other employers;

(C) An agreement by each employer to assume joint and several lia-
bility with all other employers for any act or omission of the person during
the period of employment which violates the Oregon Securities Law. This
agreement will continue until written notice is given to the Director of the
termination of the employment relationship; and

(D) An agreement that each employer will license the salesperson or
investment adviser representative with the Director and pay the applicable
fees.

(b) No undertaking is required where:

(A) The salesperson is employed by one or more issuers registered
under the Investment Company Act of 1940 under common management or
control; or

(B) The employer, a single entity, is licensed or has filed notice in
Oregon as both a broker-dealer and a state or federal covered investment
adviser.

(C) Any changes in employment by a salesperson or investment
adviser representative which would result in requiring an undertaking or
changing the existing undertaking must be immediately filed on a new
undertaking form with the Director.

(11) Where a salesperson desires to work for an issuer or owner of
securities:

(a) The salesperson must be a bona fide officer, director or employee
of the issuer or owner. No salesperson may be licensed to more than one
issuer or owner of securities simultaneously. No person described in this
subsection may be licensed to another issuer or owner of securities until
two years from the date of the original licensing or last renewal of the prior
offering. However, salespersons licensed to a single issuer to sell a contin-
uing issue may be renewed. A waiver of this subsection may be requested
from the Director as provided in OAR 441-011-0020;

(b) Persons not otherwise licensed, who are selling securities of an
issuer for which notice has been filed pursuant to ORS 59.049(1) or
59.049(2), do not have to meet the requirements of subsection (a) of this
section.

(12) Once the requirements of this rule are met, the Director shall
issue a license, which may be conditioned or restricted pursuant to OAR
441-225-0030, for the salesperson or investment adviser representative
unless the Director determines that licensing should be denied on one or
more grounds as set forth in ORS 59.205 to 59.225.

(13) If the application, the undertaking, any supporting material or
any representations made to the Director are inaccurate or incomplete in
any material respect, the license shall be void.

(14) License Expiration. A salesperson or investment adviser repre-
sentative license issued pursuant to this rule automatically expires without
further action of the Director as follows:

(a) The license of an issuers or owners salesperson expires when the
securities are no longer authorized for sale;

(b) The license of every salesperson or investment adviser represen-
tative licensed to a broker-dealer or state or federal covered investment
adviser expires on the same date that the license of the broker-dealer or
state investment adviser or the notice filing of the federal covered invest-

ment adviser expires.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 59.175
Stats. Implemented: ORS 59.165 & 59.175
Hist.: CC 13, f. 9-19-73, ef. 10-1-73; CC 16, f. 5-13-74, ef. 6-11-74; Renumbered from 815-
030-0165.2; CC 9-1986(Temp), f. & ef. 1-16-86; CC 1-1987, f. & ef. 2-4-87; FCS 7-
1987(Temp), f. 9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88; Renumbered
from 815-030-0070; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-
94; FCS 5-1999, f. & cert. ef. 12-23-99; FCS 13-2000, f. & cert. ef. 11-6-00; FCS 9-2001, f.
& cert. ef. 9-28-01; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f.
& cert. ef. 5-19-04

441-175-0130
Licensing of Salespersons to NASD Broker-Dealers

(1) For purposes of ORS 59.175, all NASD salespersons will be eli-
gible for automatic licensing as provided in this rule if:

(a) The salesperson is licensed by the NASD to a broker-dealer who
is a member in good standing of the NASD;
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(b) The salesperson is employed by a broker-dealer who is licensed in
Oregon pursuant to ORS 59.175;

(c) An application to license the salesperson has been submitted to the
CRD by the employer as provided in this rule;

(d) The salesperson has filed with the Director an undertaking as
required in section (8) of this rule, if applicable; and

(e) The salesperson is not disqualified under OAR 441-175-0140.

(2) The employing broker-dealer must submit an application to
license a salesperson in Oregon to the CRD including:

(a) A completed Form U-4;

(b) A salesperson licensing fee for each salesperson as set in OAR
441-175-0002; and

(c) Official notice of a passing score of the appropriate examination
as required for licensing under section (4) of this rule.

(3) The following salespersons are exempt from the examination
requirements of section (4) of this rule:

(a) Salespersons licensed in Oregon at any time during the two years
immediately prior to filing an application. The application must be for the
same type of license; or

(b) Salespersons licensed in any jurisdiction during the two years
immediately prior to filing an application for licensing in Oregon. This
exemption is limited to the extent a person has previously taken and passed
the examinations required by section (4) of this rule.

(4) A salesperson who is not exempt from the examination require-
ments pursuant to section (3) of this rule, is required to pass the S-63
(Uniform Securities Agent State Law Examination) with a minimum score
of 70 percent. In addition to the S-63, a salesperson is required to pass, with
a minimum score of 70 percent, the specific examination which corre-
sponds to the authorized sales activity as follows:

(a) S-7 for a general securities license;

(b) S-3 for a commodity futures license;

(c) S-5 for an interest rate options license;

(d) S-6 for an investment company, mutual funds or variable contracts
license;

(e) S-15 for a foreign currency options license;

(f) S-22 for a limited partnership or tax shelter license;

(g) S-42 for an options license;

(h) S-52 for a municipal bonds license; or

(i) S-62 for a corporate securities license.

(5) Limited licensed salespersons may only effect transactions in
securities for which their license is issued.

(6) Alternate equivalent examinations will be considered upon a writ-
ten request to the Director, stating the examination to be replaced, the type
of examination and the material covered in the alternate examination.
Examinations which have been replaced by a new examination will be
accepted as an alternate equivalent examination without written request.

(7) Waiver of the examination requirement will be considered upon a
written request to the Director. Waivers will be limited to applications
showing a minimum of three continuous years of securities-related activity
immediately prior to the application and a pre-existing business relation-
ship with a person who is now in this State.

(8)(a) A person may be licensed simultaneously in Oregon as a sales-
person with more than one broker-dealer, mortgage banker, mortgage bro-
ker, or investment adviser if all employers enter into an undertaking on a
form provided by the Securities Section. The undertaking shall contain the
following provisions:

(A) The effective date of the salesperson’s employment with the
respective employers;

(B) Consent by each employer to the employment of the salesperson
by all other employers;

(C) An agreement by each employer to assume joint and several lia-
bility with all other employers for any act or omission of the salesperson
during the period of employment which violates the Oregon Securities Law.
This agreement will continue until written notice is given to the Securities
Section of the termination of the employment relationship; and

(D) An agreement that each employer will license the salesperson
with the Director and pay the applicable fees.

(b) No undertaking is required where the employer, a single entity, is
licensed in Oregon as both a broker-dealer and an investment adviser; and

(c) Any changes in employment by a salesperson which would result
in requiring an undertaking or changing the existing undertaking must be
immediately filed on a new undertaking form with the Director.

(9) Unless disqualified for automatic licensing in Oregon pursuant to
OAR 441-175-0140, the salesperson will be automatically licensed in
Oregon upon meeting the requirements as stated in this rule.
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(10) If automatic licensing occurs, the effective date of licensing in
Oregon will be the Oregon approved date as shown on the CRD.

(11) If the salesperson is disqualified from automatic licensing under
OAR 441-175-0140, the Director will either approve the application, con-
dition or restrict the license pursuant to OAR 441-225-0030, or deny it pur-
suant to ORS 59.205 to 59.225. If the Director denies the application, the
salesperson will be notified of the facts forming the basis for the denial, the
statutory grounds for the denial and the person’s right to a hearing under
ORS Chapter 183.

(12) A salesperson licensed under this rule is licensed in Oregon only
for the same classification for which the salesperson is licensed with the
NASD.

(13) If the application, the undertaking, any supporting material or
any representations made to the Director are inaccurate or incomplete in
any material respect, the license shall be void.

(14) The license for an NASD salesperson expires on December 31 of
each year. The NASD broker-dealer shall renew the salesperson’s license as

provided in ORS 59.185 and OAR 441-175-0160.
Stat. Auth.: ORS 59.175 & 59.285
Stats. Implemented: ORS 59.165 & 59.175
Hist.: CC 4-1986(Temp), f. & ef. 1-16-86; CC 1-1987, f. & ef. 2-4-87; FCS 7-1987(Temp),
f. 9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88; Renumbered from 815-030-
0071; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94;
Administrative Correction 12-4-97; FCS 9-2001, f. & cert. ef. 9-28-01; FCS 2-2003(Temp),
f. & cert. ef. 11-26-03 thru 5-21-04; FCS 9-2003, f. 12-30-03, cert. ef. 1-1-04; FCS 1-2004,
f. & cert. ef. 5-19-04

441-175-0160
Renewal of NASD Broker-Dealer and Salesperson Licenses

(1) The licenses of a NASD broker-dealer and all affiliated salesper-
sons expire on December 31, unless otherwise renewed pursuant to this
rule.

(2) To renew a license, a NASD broker-dealer must submit the fol-
lowing items to the NASD/CRD:

(a) A broker-dealer renewal fee as set in OAR 441-175-0002; and

(b) A salesperson renewal fee as set in OAR 441-175-0002 for each
salesperson to be renewed.

(3) Failure to file a complete renewal application prior to December
31 shall result in termination of the broker-dealer license and all affiliated
salesperson licenses as of December 31.

(4) If a NASD broker-dealer satisfies the Director that failure to file a
complete renewal application prior to December 31 was due to inadvertent
oversight and, the NASD broker-dealer does complete the renewal applica-

tion by January 31, the Director shall reinstate the effected licenses.
Stat. Auth.: ORS 59.185 & 59.285
Stats. Implemented: ORS 59.185
Hist.: CC 7-1986(Temp), f. & ef. 1-16-86; CC 1-1987, f. & ef. 2-4-87; FCS 7-1987(Temp),
f.9-24-87, ef. 9-28-87; FCS 6-1988, f. 3-22-88, cert. ef. 3-25-88; Renumbered from 815-030-
0074; FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; Administrative Correction 12-4-97; FCS 7-
2000; f. & cert. ef. 6-2-00; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-
2004, f. & cert. ef. 5-19-04

441-175-0165

Renewal of the Licenses of Non-NASD Broker-Dealers or State
Investment Advisers, and Their Salespersons or Investment Adviser
Representatives

(1) The license of a non-NASD broker-dealer or state investment
adviser (employer), and the licenses of their salespersons or investment
adviser representatives, expire 12 months following the date of original
licensing or last renewal of the license of the employer unless otherwise
renewed pursuant to this rule. Provided, however, that any license of a state
investment adviser or investment adviser representative who has filed an
application through IARD will expire on December 31 of each year unless
renewed through IARD.

(2) Timely Application. In order to prevent automatic expiration of an
order of licensing or renewal, an applicant for renewal should file a com-
plete application no less than 30 days prior to the expiration date of the cur-
rent order of licensing or renewal. Applications not timely filed will be
processed, but no assurance can be given that an order of renewal will be
issued prior to expiration of a previous order.

(3) Incomplete Applications. Incomplete applications will not be
processed.

(4) To renew a license, a state or federal covered investment adviser
which has previously licensed through IARD must submit the following
items to the IARD, to the extent the IARD is capable of accepting those
items, and otherwise to the Director:

(a) An employer renewal fee as set in OAR 441-175-0002;

(b) A renewal fee as set in OAR 441-175-0002 for each licensed
investment adviser representative;
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(c) Any amendments to Form ADV or Form U-4, pursuant to OAR
441-175-0105, which have not previously been submitted.

(5) To renew a license, a non-NASD broker-dealer or state investment
adviser which has not previously licensed through IARD must submit the
following items to the Director:

(a) A non-NASD broker-dealer or state investment adviser renewal
form;

(b) An amended Form BD or ADV, pursuant to OAR 441-175-0105,
if there have been material changes since the most recent filing of the
appropriate form;

(c) The name of the person who is the supervisor of the employer’s
operations. When a new supervisor is appointed, the employer must file the
change with the Director;

(d) A salesperson or investment adviser representative renewal form
for each salesperson or investment adviser representative to be renewed,
signed by both the salesperson or investment adviser representative and the
employer;

(e) An employer renewal fee as set in OAR 441-175-0002, except as
provided in section (7) of this rule;

(f) A salesperson or investment adviser representative renewal fee as
set in OAR 441-175-0002 for each salesperson or investment adviser rep-
resentative to be renewed, except as provided in section (7) of this rule; and

(g) For an Oregon based state investment adviser, financial informa-
tion as set forth in section (6) of this rule.

(6) An applicant for renewal as an Oregon based state investment
adviser must submit the following financial information:

(a) If the investment adviser has or will have custody of client funds
or securities, or will require payment of advisory fees six months or more
in advance and in excess of $500 per client, the latest annual balance sheet
which must be audited by an “independent accountant,” as defined pursuant
to OAR 441-175-0010(6);

(b) For all other investment advisers, the latest annual balance sheet
which may be audited, reviewed or compiled, prepared by an “independent
accountant,” as defined pursuant to OAR 441-175-0010(6); and

(c) If the latest annual balance sheet and statement of income or oper-
ations is not current within 90 days of renewal, an interim balance sheet
must be submitted.

(7) Any federal or state investment adviser transitioning onto IARD
shall pay a prorated renewal fee for the employer and any previously
licensed investment adviser representative in the year of the transition cal-
culated from the month the existing notice filing or license expires, as

shown in the following table: [Table not included. See ED. NOTE.]
[ED. NOTE: Table referenced are available from the agency.]
Stat. Auth.: ORS 59.175(1), 59.205(2) & 59.285
Stats. Implemented: ORS 59.175(1), 59.185 & 59.205
Hist.: FCS 1-1992, f. 1-31-92, cert. ef. 2-1-92; FCS 2-1994, f. & cert. ef. 1-7-94; FCS 8-1994,
f. & cert. ef. 6-1-94; FCS 7-2000; f. & cert. ef. 6-2-00; FCS 9-2001, f. & cert. ef. 9-28-01;
FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-19-04

441-175-0171
Use of Trade Name or Assumed Business Name

(1) Each person holding a license or applying for a license issued
under ORS 59.005 to 59.370, who desires to operate under a trade name or
an assumed business name must submit the following to the Director for
each name to be used:

(a) A completed application, with an original signature, on a form
approved by the Director; and

(b) A non-refundable filing fee as set in OAR 441-175-0002.

(2) An order issued by the Director authorizing the licensee to oper-
ate under the trade name or assumed business name shall remain in effect
until the order is:

(a) Suspended or revoked pursuant to ORS 59.205; or

(b) Cancelled pursuant to ORS 59.225.

(3)(a) Any person using a trade name or assumed business name pur-
suant to an order issued by the Director must, within 30 days after any
change of information, notify the Director in writing of any change in
address, contact name, phone number or fax number.

(b) Any person making a change in the trade name or assumed busi-
ness name must submit a new notice and filing fee as provided in Section

(1) of this rule.
Stat. Auth.: ORS 59.285
Stats. Inplemented: ORS 59.015(8), 59.175(7) & 59.175(8)
Hist.: FCS 2-1999, f. & cert. ef. 11-8-99; FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-
21-04; FCS 12004, f. & cert. ef. 5-19-04
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441-195-0010
Customer and Account Records by Broker-Dealers

(1) Every broker-dealer shall make and keep current a record for each
account with a natural person as a customer or owner, which record shall
state the customer’s or account owner’s name, address, tax identification or
social security number, telephone number, date of birth, employment status
(including occupation and whether the customer is an associated person of
a broker-dealer), annual income, net worth (excluding value of primary res-
idence), the account’s investment objectives, and whether the account
includes the signatures of the associated person regularly handling the
account and a supervisor designated pursuant to OAR 441-205-0210(2). In
the case of a joint account, the account record must include personal infor-
mation for each joint owner who is a natural person; however, financial
information for the individual joint owners may be combined. For accounts
in existence on the effective date of this amended rule, this information
must be obtained no later than May 2, 2006.

(2) Any item of information required by section (1) of this rule need
not be contained in the customer’s record if, after reasonable inquiry, the
customer declines, neglects, or is unable to furnish or update such item of
information and a statement to that effect is placed in such record.

(3) Every broker-dealer shall make and keep current a record indicat-
ing that:

(a) No later than May 2, 2006 for customers existing as of May 2,
2003, and no later than 30 days of the opening of an account for new cus-
tomers since May 2, 2003, and thereafter at intervals no greater than 36
months, each customer or account owner was furnished with a copy of the
account record or an alternate document with all information required by
section (1) of this rule. This document may be mailed with the account
statement, and may exclude any tax identification number and date of birth.
The broker-dealer shall include an explanation of any terms regarding
investment objectives, and shall include or accompany the document with
prominent statements that the customer or owner should mark any correc-
tions and return the account record or alternate document to the broker-
dealer, and that the customer or owner should notify the broker-dealer of
any future changes to information contained in the account record;

(b) For each account record updated to reflect a customer or account
owner change of name or address, the broker-dealer sent a notification of
that change to the customer’s old address, or to each joint owner, and the
associated person, if any, responsible for that account, no later than 30 days
after the broker-dealer received notice of the change;

(c) For each change in the account’s investment objectives the broker-
dealer has furnished to each customer or owner and the associated person,
if any, responsible for that account a copy of the updated customer account
record or alternate document with all information required to be furnished
in subsection (a) of this section no later than 30 days after the broker-deal-
er received notice of the change or after the account was updated for any
reason other than the broker-dealer receiving notice of the change. The bro-
ker-dealer may elect to send this notification with the next statement sched-
uled to be mailed to the customer or owner;

(d) Each customer or account owner was furnished with a copy of
each written agreement entered into on or after May 2, 2003 pertaining to
that account and that, if requested by the customer or account owner, the
customer or account owner was furnished with a fully executed copy of
each agreement;

(e) Each customer of the broker-dealer has been provided with a
notice containing the address and telephone number of the broker-dealer’s
department to which any account-related complaints may be directed.

(4) Every broker-dealer shall make and keep current a record with
respect to each discretionary account which shall include the dated signa-
ture of each customer or account owner granting the authority and the dated
signature of each natural person to whom discretionary authority was grant-
ed.

(5) The account record requirements in section (1) of this rule and the
furnishing requirement in subsection (3)(a) of this rule apply only to
accounts for which the broker-dealer is, or within the preceding 36 months
has been, required to make a suitability determination under federal securi-
ties laws or the requirements of a self-regulatory organization of which it is
a member.

(6) Every broker-dealer shall make and keep current, as to each office,
the books and records described in this rule. For purposes of this rule,
“office” means any location where one or more associated persons regular-
ly conduct the business of handling funds or securities or effecting any
transactions in, or inducing or attempting to induce the purchase or sale of,

any security.
Stat. Auth.: ORS 59
Stats. Implemented: ORS 59.195
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Hist.: CC 12, f. 7-12-73, ef. 9-1-73; Renumbered from 185-030-0195 and 815-030-0081;
FCS 1-2004, f. & cert. ef. 5-19-04

441-195-0020
Business Records by Broker-Dealers

(1) Every broker-dealer shall make and keep current the following
books and records relating to its business:

(a) Blotters (or other records of original entry) containing an itemized
daily record of all purchases and sales of securities, all receipts and deliv-
eries of securities (including certificate numbers), all receipts and disburse-
ments of cash and all other debits and credits. Such records shall show the
account for which each such transaction was effected, the name and amount
of securities, the unit and aggregate purchase or sale price (if any), the trade
date, and the name or other designation of the person from whom purchased
or received or to whom sold or delivered;

(b) Ledgers (or other records) reflecting all assets and liabilities,
income and expense and capital accounts;

(c) Ledger accounts (or other records) itemizing separately as to each
cash and margin account of every customer and of such broker-dealer and
partners thereof, all purchases, sales, receipts, and deliveries of securities
and commodities for such accounts and all other debits and credits to such
account;

(d) Ledgers (or other records) reflecting the following:

(A) Securities in transfer;

(B) Dividends and interest received;

(C) Securities borrowed and securities loaned;

(D) Monies borrowed and monies loaned (together with a record of
the collateral therefor and any substitutions in such collateral); and

(E) Securities failed to receive and failed to deliver.

(e) A securities record or ledger reflecting separately for each securi-
ty as of the clearance dates all “long” or “short” positions (including secu-
rities in safekeeping) carried by such broker-dealer for its account or for the
account of its customers or partners and showing the location of all securi-
ties long and the offsetting position to all securities short, including long
security count differences and short security count differences classified by
the date of the physical count and verification in which they were discov-
ered and, in all cases, the name or designation of the account in which each
position is carried;

(f) A memorandum of each brokerage order, and of any other instruc-
tion, given or received for the purchase or sale of securities, whether exe-
cuted or unexecuted. Such memorandum shall show the terms and condi-
tions of the order or instructions and of any modification or cancellation
thereof, the account for which entered, the time the order was received, the
time of entry, the price at which executed, the identity of each associated
person, if any, responsible for the account, the identity of any other person
who entered or accepted the order on behalf of the customer or, if a cus-
tomer entered the order on an electronic system, a notation of that entry,
and, to the extent feasible, the time of execution or cancellation. The mem-
orandum need not show the identity of any person, other than the associat-
ed person responsible for the account, who may have entered or accepted
the order if the order is entered into an electronic system that generates the
memorandum and if that system is not capable of receiving an entry of the
identity of any person other than the responsible associated person; in that
circumstance, the broker-dealer shall produce upon request by the director
a separate record which identifies each other person. Orders entered pur-
suant to the exercise of discretionary power by such broker-dealer, or any
employee thereof, shall be so designated. The term “Instruction” shall
include instructions between partners and employees of a broker-dealer.
The term “Time of Entry” shall mean the time when such broker-dealer
transmits the order or instruction for execution;

(g) A memorandum of each purchase and sale of securities for the
account of such broker-dealer showing the price and, to the extent feasible,
the time of execution; and, in addition, where such purchase or sale is with
a customer other than a broker-dealer, a memorandum of each order
received, showing the time of receipt, the terms and conditions of the order
and of any modification thereof, the account in which it was entered, the
identity of each associated person, if any, responsible for the account, the
identity of any other person who entered or accepted the order on behalf of
the customer or, if a customer entered the order on an electronic system, a
notation of that entry. The memorandum need not show the identity of any
person other than the associated person responsible for the account who
may have entered or accepted the order if the order is entered into an elec-
tronic system that generates the memorandum and if that system is not
capable of receiving an entry of the identity of any person other than the
responsible associated person; in that circumstance, the broker-dealer shall
produce upon request by the director a separate record which identifies
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each other person. An order with a customer other than a broker-dealer
entered pursuant to the exercise of discretionary authority by the broker-
dealer, or associated person thereof, shall be so designated;

(h) Copies of confirmations of all purchases and sales of securities
and copies of notices of all other debits and credits for securities, cash, and
other items for the account of customers and partners of such broker-deal-
er;

(i) A record in respect of each cash and margin account with such bro-
ker-dealer containing the name and address of the beneficial owner of such
account and, in the case of a margin account, the signature of such owner;
provided that, in the case of a joint account or an account of a corporation,
such records are required only in respect of the person or persons author-
ized to transact business for such account;

(j) A record of all puts, calls, spreads, straddles, and other options in
which such broker-dealer has any direct or indirect interest or which such
broker-dealer has granted or guaranteed, containing, at least, an identifica-
tion of the security and the number of units involved;

(k) A record of the proof of money balances of all ledger accounts in
the form of trial balances, and a record of the computation of aggregate
indebtedness and net capital, as of the trial balance date;

(1) A questionnaire or application for employment executed by each
partner, officer, director, branch manager, or any employee, except any per-
son associated with a broker-dealer whose functions are solely clerical or
ministerial, which questionnaire or application shall be approved in writing
by an authorized representative of such broker-dealer and shall contain at
least the following information with respect to such person:

(A) The associated person’s name, address, social security number,
date of birth and the starting date of the associated person’s employment or
other association with the broker-dealer;

(B) A complete consecutive statement of all the associated person’s
business connections for at least the preceding ten years, including whether
the employment was part-time or full-time;

(C) A record of any denial of membership or registration, and of any
disciplinary action taken, or sanction imposed upon the associated person
by any federal or state agency, or by any national securities exchange or
national securities association, including any finding that the associated
person was a cause of any disciplinary action or had violated any law;

(D) A record of any denial, suspension, expulsion or revocation of
membership, or registration of any broker-dealer with which the associated
person was associated in any capacity when such action was taken;

(E) A record of any permanent or temporary injunction entered
against the associated person or any broker-dealer with which the associat-
ed person was associated in any capacity at the time such injunction was
entered;

(F) A record of any arrest or indictment for any felony, or any misde-
meanor pertaining to securities, commodities, banking, insurance or real
estate (including, but not limited to, acting or being associated with a bro-
ker-dealer, investment company, investment adviser, futures sponsor, bank,
or savings and loan association), fraud, false statements or omissions,
wrongful taking of property or bribery, forgery, counterfeiting or extortion,
and the disposition of the foregoing;

(G) A record of any other name or names by which the associated per-
son has been known or which the associated person has used; provided,
however, that if such associated person has been registered as a registered
representative of such broker-dealer, or the associated person’s employ-
ment has been approved by, the National Association of Securities Dealers,
Inc., the American Stock Exchange LLC, the Boston Stock Exchange, Inc.,
the Chicago Stock Exchange, Inc., the New York Stock Exchange, Inc., the
Pacific Exchange, Inc., the Philadelphia Stock Exchange, Inc., the Chicago
Board Options Exchange, Inc., the Cincinnati Stock Exchange, Inc. or the
International Securities Exchange, then retention of a full, correct, and
complete copy of any and all applications for such registration or approval
shall be deemed to satisfy the requirements of section (1) of this rule;

(m) Fingerprint records together with any information received from
the United States Attorney General or its designee for every person required
to be fingerprinted under the Securities Exchange Act of 1934;

(n) A record as to each associated person of each written customer
complaint received by the broker-dealer concerning that associated person.
The record shall include the complainant’s name, address, and account
number; the date the complaint was received; the name of any other asso-
ciated person identified in the complaint; a description of the nature of the
complaint; and the disposition of the complaint. Instead of the record, a
broker-dealer may maintain a copy of each original complaint in a separate
file by the associated person named in the complaint along with a record of
the disposition of the complaint;
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(0) A record listing every associated person of the broker-dealer
which shows, for each associated person, every office of the broker-dealer
where the associated person regularly conducts the business of handling
funds or securities or effecting any transactions in, or inducing or attempt-
ing to induce the purchase or sale of any security for the broker-dealer, and
the Central Registration Depository number, if any, and every internal iden-
tification number or code assigned to that person by the broker-dealer;

(p) A record as to each associated person listing each purchase and
sale of a security attributable, for compensation purposes, to that associat-
ed person. The record shall include the amount of compensation if mone-
tary and a description of the compensation if non-monetary. In lieu of mak-
ing this record, a broker-dealer may elect to produce the require informa-
tion promptly upon request of the director;

(q) A record of all agreements pertaining to the relationship between
each associated person and the broker-dealer including a summary of each
associated person’s compensation arrangement or plan with the broker-
dealer, including commission and concession schedules and, to the extent
that compensation is based on factors other than remuneration per trade, the
method by which the compensation is determined;

(r) A record, which need not be separate from the advertisements,
sales literature, or communications, documenting that the broker-dealer has
complied with, or adopted policies and procedures reasonably designed to
establish compliance with, applicable federal requirements and rules of a
self-regulatory organization of which the broker-dealer is a member that
require advertisements, sales literature, or any other communications with
the public by a broker-dealer or its associated persons be approved by a
principal;

(s) A record for each office listing, by name or title, each person at
that office who, without delay, can explain the types of records the firm
maintains at that office and the information contained in those records;

(t) A record listing each principal of the broker-dealer responsible for
establishing policies and procedures that are reasonably designed to ensure
compliance with any applicable federal requirements or rules of a self-reg-
ulatory organization of which the broker-dealer is a member that require
acceptance or approval of a record by a principal.

(u) The following record regarding any internal broker-dealer system
of which such broker-dealer is the sponsor:

(A) A record of the broker-dealer’s customers that have access to the
system (identifying any affiliations between such customers and the broker-
dealer);

(B) Daily summaries of trading in the system, including securities for
which transactions have been executed through use of such system and
transaction volume (separately stated for trading occurring during hours
when consolidated trade reporting facilities are and are not in operation);
and

(C) Time-sequenced records of each transaction effected through the
system, including date and time executed, price, size, security traded, coun-
terparty identification information, and method of execution (if the system
allows alternative means or locations for execution, such as routing to
another market, matching with limit orders, or executing against the quota-
tions of the broker-dealer sponsoring the system).

(2) This rule shall not be deemed to require a member of a national
securities exchange to make or keep such records of transactions cleared for
such member by another member as are customarily made and kept by the
clearing member.

(3) This rule shall not be deemed to require a broker-dealer to make
or keep such records as are required by section (1) of this rule reflecting the
sale of U.S. Tax Savings Notes, U.S. Defense Savings Stamps, or U.S.
Defense Savings Bonds, Series E, F, and G.

(4) The records specified in section (1) of this rule shall not be
required with respect to any cash transaction of $100 or less involving only
subscription rights or warrants which by their terms expire within 90 days
after the issuance thereof.

(5) Every broker-dealer shall make and keep current, as to each office,
the books and records described in subsections (1)(a), (1)(f), (1)(g), and
(1)) through (1)(s) of this rule. For purposes of this rule, “office” means
any location where one or more associated persons regularly conduct the
business of handling funds or securities or effecting any transactions in, or

inducing or attempting to induce the purchase or sale of, any security.
Stat. Auth.: ORS 59
Stats. Implemented: ORS 59.195
Hist.: CC 12, f. 7-12-73, ef. 9-1-73; Renumbered from 815-030-0195.1-1 and 815-030-0085;
FCS 1-2004, f. & cert. ef. 5-19-04
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441-195-0030
Records to be Preserved by Certain Broker-Dealers

(1) Every broker-dealer subject to OAR 441-195-0020 shall preserve
for a period of not less than six years all records required to be made pur-
suant to OAR 441-195-0020(1)(a), (b), (c), (e), (r) (s), (t), and analogous
records created pursuant to OAR 441-195-0020(5). The records for the
most recent two years shall be kept in an easily accessible place.

(2) Every such broker-dealer shall preserve for a period of not less
than three years, with the most current two years being kept in an easily
accessible place:

(a) All records required to be made pursuant to OAR 441-195-
0020(1)(@), (), (g), (h), (1), (), (n), (p), (r), (u), and analogous records made
pursuant to OAR 441-195-0020(5);

(b) All checkbooks, bank statements, canceled checks, and cash rec-
onciliations;

(c) All bills receivable or payable (or copies thereof), paid or unpaid,
relating to the business of such broker-dealer, as such;

(d) Originals of all communications received and copies of all com-
munications sent (and any approvals thereof) by such broker-dealer
(including interoffice memoranda and communications) relating to its busi-
ness as such, including all communications which are subject to rules of a
self-regulatory organization of which the broker-dealer is a member regard-
ing communications with the public. As used in this subsection, the term
communications includes sales scripts;

(e) All trial balances, computations of aggregate indebtedness and net
capital (and working papers in connection therewith), financial statements,
branch office reconciliations and internal audit working papers, relating to
the business of such broker-dealer, as such;

(f) All guarantees of accounts and all powers of attorney and other
evidence of the granting of any discretionary authority given in respect of
any account, and copies of resolutions empowering an agent to act on
behalf of a corporation;

(g) All written agreements (or copies thereof) entered into by such
broker-dealer relating to its business as such, including agreements with
respect to any account;

(h) All notices relating to an internal broker-dealer system provided to
the customers of the broker-dealer that sponsors such internal broker-deal-
er system. Notices, whether written or communicated through the internal
broker-dealer trading system or other automated means, shall be preserved
under this subsection if they are provided to all customers with access to an
internal broker-dealer system, or to one or more classes of customers.
Examples of notices to be preserved under this subsection include, but are
not limited to, notices addressing hours of system operations, system mal-
functions, changes to system procedures, maintenance of hardware and
software, and instructions pertaining to access to the internal broker-dealer
system.

(3) Every broker-dealer shall preserve for a period of not less than six
years after the closing of any customer’s account any account cards or
records which relate to the terms and conditions with respect to the open-
ing and maintenance of such account.

(4) Every broker-dealer shall preserve during the life of the enterprise
and of any successor enterprise all partnership articles or, in the case of a
corporation, all Articles of Incorporation or Charter, minute books and
stock certificate books (or, in the case of any other form of legal entity, all
records such as articles of organization or formation, and minute books
used for a purpose similar to those records required for corporations or part-
nerships), all Forms BD, all Forms BDW, all amendments to these forms,
and all licenses or other documentation showing the registration of the bro-
ker-dealer with any securities regulatory authority.

(5) Every broker-dealer shall maintain and preserve in an easily
accessible place:

(a) All records required under OAR 441-195-0020(1)(1) and (1)(o0)
until at least three years after the associated person has terminated the asso-
ciated person’s employment and any other connection with the broker-deal-
er;

(b) All records required under OAR 441-195-0020(1)(m) until at least
three years after the termination of employment or association of those per-
sons required to be fingerprinted under the Securities Exchange Act of
1934;

(c) All account record information required pursuant to OAR 441-
195-0010(1), (3) and (4) until at least six years after the earlier of the date
the account was closed or the date on which the information was replaced
or updated;

(d) Each report which a securities regulatory authority has requested
or required the broker-dealer to make and furnish to it pursuant to an order
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or settlement, and each securities regulatory authority examination report
until three years after the date of the report;

(e) Each compliance, supervisory, and procedures manual, including
any updates, modifications, and revisions to the manual, describing the
policies and practices of the broker-dealer with respect to compliance with
applicable laws and rules, and supervision of the activities of each natural
person associated with the broker-dealer until three years after the termina-
tion of the use of the manual;

(f) All reports produced to review for unusual activity in customer
accounts until eighteen months after the date the report was generated. In
lieu of maintaining the reports, a broker-dealer may produce promptly the
reports upon request by the director. If a report was generated in a comput-
er system that has been changed in the most recent eighteen month period
in a manner such that the report cannot reproduced using historical data in
the same format as it was originally generated, the report may be produced
by using the historical data in the current system, but must be accompanied
by a record explaining each system change which affected the reports.

(6) The records required to be maintained and preserved pursuant to
OAR 441-195-0010, 441-195-0020 and this rule may be immediately pro-
duced or reproduced on microfilm, microfiche, or any similar medium, or
on any digital storage medium or system, and may be maintained and pre-
served for the required time in that form. If such substitution for hard copy
is made by a broker-dealer, it shall:

(a) At all times have available for examination of its records facilities
for immediate, easily readable projection or production of the media or
images and for producing easily readable images;

(b) Arrange the records and index in such a manner as to permit the
immediate location of any particular record;

(c) Be ready at all times to provide, and immediately provide, any fac-
simile enlargement which may be requested; and

(d) Store separately from the original one other copy of the substitute
storage media for the time required.

(7) If a person who has been subject to OAR 441-195-0020 ceases to
be licensed pursuant to ORS 59.165 or such other statute dealing with
licensing, such person shall, for the remainder of the periods of time spec-
ified in this rule, continue to preserve the records which it theretofore pre-
served pursuant to this rule.

(8) Every broker-dealer shall furnish promptly to the director legible,
true, complete, and current copies of those records of the broker-dealer that
are required to be preserved under this rule, or any other records of the bro-
ker-dealer that are requested by the director.

(9) Records for the most recent two year period required to be made
pursuant to OAR 441-195-0010(6) and subsections (2)(d) and (5)(d) of this
rule which relate to an office shall be maintained at the office to which they
relate. If an office is a private residence where only one associated person
(or multiple associated persons who reside at that location and are members
of the same immediate family) regularly conducts business, and it is not
held out to the public as an office nor are funds or securities of any cus-
tomer of the broker-dealer handled there, the broker-dealer need not main-
tain records at that office, but the records must be maintained at another
location within the same state as the broker-dealer may select. Rather than
maintain the records at each office, the broker-dealer may choose to pro-
duce the records promptly at the request of the director at the office to

which they relate or at another location agreed to by the director.
Stat. Auth.: ORS 59
Stats. Implemented: ORS 59.195
Hist.: CC 12, f. 7-12-73, ef. 9-1-73; Renumbered from 815-030-0195.1-2 and 815-030-0090;
FCS 1-2004, f. & cert. ef. 5-19-04

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Adm. Order No.: ID 5-2004

Filed with Sec. of State: 6-14-2004

Certified to be Effective: 6-14-04

Notice Publication Date: 4-1-04

Rules Adopted: 836-051-0700

Subject: This rulemaking adopts a standard authorization form to be
used by insurers and other persons that ask applicants for insurance
to take a genetic test in connection with the applications. These insur-
ers and other persons are required by statute to reveal the use of the
test to applicants and to obtain their specific authorization. The
authorization form requirement primarily applies to life insurance
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because genetic testing is prohibited in connection with health insur-
ance coverage.
Rules Coordinator: Sue Munson—(503) 947-7272

836-051-0700
Authorization, Genetic Testing

(1) A person who asks an applicant for insurance to take a genetic test
in connection with an application for insurance shall obtain the specific
authorization of the applicant by use of the form in Exhibit 1 to this rule,
or a form that is substantively similar.

(2) This rule implements ORS 746.135.
Stat. Auth.: ORS 746.135

Stats. Implemented: ORS 746.135

Hist.: ID 5-2004, f. & cert. ef. 6-14-04

Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Adm. Order No.: OSHA 2-2004

Filed with Sec. of State: 5-20-2004

Certified to be Effective: 5-20-04

Notice Publication Date: 4-1-04

Rules Amended: 437-002-0340

Subject: On February 17, 2004, February OSHA published in the
Federal Register (69:7351-7366) final new rules for Commercial
Diving, 1910.401(a)(3) and 1910.402.

Oregon OSHA adopts these rules in Division 2/T, Commercial
Diving Operations (CDO). These changes allow employers of recre-
ational diving instructors and diving guides to comply with an alter-
native set of requirements instead of the decompression-chamber
requirements in the current CDO standards. The final rule applies
only when these employees engage in recreational diving instruction
and diving-guide duties; use an open-circuit, a semi-closed-circuit,
or a closed-circuit self-contained underwater-breathing apparatus
supplied with a breathing gas that has a high percentage of oxygen
mixed with nitrogen; dive to a maximum depth of 130 feet of sea
water; and remain within the no-decompression limits specified for
the partial pressure of nitrogen in the breathing-gas mixture. These
alternate requirements essentially are the same as the terms of a vari-
ance granted by Federal OSHA to Dixie Divers, Inc. in 1999.

Please visit OR-OSHA’s web site: www.orosha.org
Rules Coordinator: Sue C. Joye—(503) 947-7449

437-002-0340
Adoption by Reference

In addition to, and not in lieu of, any other safety and health codes
contained in OAR chapter 437, the Department adopts by reference the fol-
lowing federal rules as printed in the Code of Federal Regulations, 29 CFR
1910, revised as of 7/1/03, and any subsequent amendments published in
the Federal Register as listed below:

(1) 29 CFR 1910.401 Scope and application, published 7/22/77,
Federal Register, vol. 42, p. 37668; amended 11/26/82, FR vol. 47, p.
53365; amended 2/17/04, FR vol. 69, p. 7351.

(2) 29 CFR 1910.402 Definitions, published 7/22/77, Federal
Register, vol. 42, p. 37668; amended 11/26/82, FR vol. 47, p. 53365;
amended 2/17/04, FR vol. 69, p. 7351.

(3) 29 CFR 1910.410 Qualification of dive team, published 7/22/77,
Federal Register, vol. 42, p. 37668.

(4) 29 CFR 1910.420 Safe practices manual, published 7/22/77,
Federal Register, vol. 42, p. 37668; amended 4/30/84, FR vol. 49, p. 18295.

(5) 29 CFR 1910.421 Pre-dive procedures, published 7/22/77, Federal
Register, vol. 42, p. 37668; amended 4/6/82, FR vol. 47, p. 14706; 6/7/89,
FR vol. 54, p. 24334.

(6) 29 CFR 1910.422 Procedures during dive, published 7/22/77,
Federal Register, vol. 42, p. 37668.

(7) 29 CFR 1910.423 Post-dive procedures, published 7/22/77,
Federal Register, vol. 42, p. 37668; amended 4/30/84, FR vol. 49, p. 18295.

(8) 29 CFR 1910.424 SCUBA diving, published 7/22/77, Federal
Register, vol. 42, p. 37668.

(9) 29 CFR 1910.425 Surface-supplied air diving, published 7/22/77,
Federal Register, vol. 42, p. 37668.
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(10) 29 CFR 1910.426 Mixed-gas diving, published 7/22/77, Federal
Register, vol. 42, p. 37668.

(11) 29 CFR 1910.427 Liveboating, published 7/22/77, Federal
Register, vol. 42, p. 37668.

(12) 29 CFR 1910.430 Equipment, published 6/27/74, Federal
Register, vol. 39, p. 23502; amended 4/30/84, FR vol. 49, p. 18295;
9/18/88, FR, vol. 51, p. 33033.

(13) 29 CFR 1910.440 Recordkeeping requirements, published
7/22/77, Federal Register, vol. 42, p. 37688; amended 5/23/80, FR vol. 45,
p- 35281; 4/6/82, FR, vol. 47, p. 14706; 9/29/86, FR, vol. 51, p. 34562;
3/7/96, FR vol. 61, no. 46, p. 9242.

(14) 29 CFR 1910.441 Effective date, published 7/22/77, Federal
Register, vol. 42, p. 37668.

(15) 29 CFR 1910, Appendix A to Subdivision T, Examples of condi-
tions which may restrict or limit exposures to hyperbaric conditions, pub-
lished 7/22/77, Federal Register, vol. 42, p. 37668.

(16) 29 CFR 1910, Appendix B to Subdivision T, Guidelines for sci-
entific diving, published 1/9/85, Federal Register, vol. 50, p. 1050.

(17) 29 CFR 1910, Appendix C to Subdivision T, Alternative
Conditions Under 1910.401(a)(3) for Recreational Diving Instructors and
Diving Guides (Mandatory), published 2/17/04, Federal Register, vol. 69,
p- 7351.

NOTE: These standards are on file at the Oregon Occupational Safety and Health Division,
Oregon Department of Consumer and Business Services, and the United States Government
Printing Office.

Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)

Stats. Implemented: ORS 654.001-654.295

Hist.: OSHA 5-1993, f. 5-3-93, cert. ef. 6-1-93; OSHA 4-1997, f. & cert. ef. 4-2-97; OSHA
2-2004, f& cert. ef. 5-20-04

ecccccccoe

Adm. Order No.: OSHA 3-2004
Filed with Sec. of State: 6-7-2004
Certified to be Effective: 6-7-04
Notice Publication Date: 2-1-04
Rules Amended: 437-007-0220, 437-007-0600, 437-007-0605, 437-
007-0615, 437-007-0650, 437-007-0655, 437-007-0660, 437-007-
0690, 437-007-0725
Subject: Oregon OSHA adopts amendments to existing standards in
Division 7, Forest Activities. Many of the changes are in response
to a federal mandate to clarify the requirements for: wire rope inspec-
tions and controlling hazardous energy. Additional clarifications are
based on industry requests and input from Oregon OSHA’s Forest
Activities Standard Advisory Committee. After reviewing public
hearing comments, Oregon OSHA decided not to adopt the proposed
changes to the Medical Services and First Aid (OAR 437-007-0220)
rule. However, 437-007-0220(3)(b) is amended to add ‘or as required
by a nationally recognized first aid training provider.” A program
directive has been developed for clarification on the enforcement of
these requirements.

Please visit OR-OSHA’s web site: www.orosha.org
Rules Coordinator: Sue C. Joye—(503) 947-7449

437-007-0220
Medical Services and First Aid

(1) The employer must develop and implement an emergency medical
plan to ensure emergency medical service to employees with major illness-
es and injuries.

(2) All employees must be knowledgeable concerning the emergency
care and emergency medical treatment plan.

(3) All personnel employed in forest activities must be trained in first
aid and CPR as follows:

(a) In a language they understand.

(b) At least every 2 years or as required by a nationally recognized
first aid training provider.

(c) All supervisors and all cutters must be first aid and CPR trained
prior to their initial assignment.

(d) All new employees, other than supervisors and cutters, that are not
first aid and CPR trained prior to their initial assignment must receive a first
aid and CPR briefing.

(e) All new employees must receive first aid and CPR training within
6 months of being hired.

(f) For the initial start-up of a side or operation where new employees
are assigned, at least one out of every five crew members must be first aid

and CPR trained before work starts.
NOTE 1: Log truck drivers and watchers are not required to receive first
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aid and CPR training if they are not involved with falling, yarding or pro-
cessing logs.

NOTE 2: See the Oregon OSHA Division 2, Subdivision 2/Z, Toxic and
Hazardous Substances, §1910.1030, Bloodborne Pathogens, if an
employee comes into contact with blood or other potentially infectious
material as the result of providing first aid.

(4) Each worksite must have at least one serviceable and operable
two-way radio, phone or radio/phone combination available to reach ambu-
lance service. Citizens’ band radios are permitted only as a secondary
means of communication.

NOTE: This rule does not apply to road graders, log and dump trucks,

crew buses and similar mobile equipment that service locations where a

communication unit is already available (e.g., yarders, loaders).

(5) Each operating site or crew in a communication “dead” area must
have a mobile communication unit or advance plans to relay emergency
calls through another site operating in the vicinity.

(6) At worksites of more than one day duration, the employer must
have available near the worksite communication device(s):

(a) Written land directions to the worksite.

(b) The worksite location by Township, Range and Section.

(7) When air evacuation is available to any worksite of more than one
day duration, the employer must have available, near the worksite commu-
nication device(s), the:

(a) Name and phone number of the air evacuation service.

(b) Worksite location by latitude and longitude or township, range and
section as required by the air service.

(8) The employer must assure that transportation is always available
to:

(a) A point where an ambulance can be met, or

(b) The nearest suitable medical facility.

(9) Vehicles used for the transportation of personnel must carry a first
aid kit:

(a) Suitable for the number of passengers customarily transported.

(b) Suitable for the types of injuries that could occur.

(c) Located where they are readily available to the driver or crew.

(10) First aid kits must be provided at each worksite.

(11) Worksite first aid kits must contain the following minimum sup-
plies at all times:

(a) Eight gauze pads individually wrapped (at least 4 inches by 4 inch-
es in size);

(b) Two large gauze pads that are or can be folded to an approximate
size of 8 inches by 10 inches or the equivalent;

(c) One box adhesive bandages;

(d) One package gauze roller bandage at least 2 inches wide or the
equivalent;

(e) Two triangular bandages;

(f) Wound-cleaning agent, such as sealed, moistened towelettes, or
soap and water;

(g) Scissors;

(h) One stretcher or equivalent weatherproof litter at any three or
more person worksite, and at all logging sites;

(i) Two blankets, one of which must provide the strength and insula-
tion equivalent to a wool blanket;

(j) Latex gloves;

(k) Mouth barrier;

(1) Tweezers;

(m) Adhesive tape;

(n) Two elastic wraps; and

(o) Splint material.
NOTE: The quantities of each item are minimum amounts. Bulk pack or
unit pack supplies are acceptable. First aid supplies from other states may
be acceptable if such supplies are the reasonable equivalent of those
required by this rule.

(12) The employer also may have the number and content of first aid
kits reviewed and approved annually by a health care provider.

(13) First aid supplies must be regularly inspected and replenished as
needed.

(14) First aid supplies must be stored in containers adequate to pro-
tect the contents from damage, deterioration or contamination.

(a) The containers must be clearly marked “First Aid.”

(b) The container must not be locked, but may be sealed.

(c) Soap and water, stretcher, or basket and blankets may be stored
separately, but must be near or with the first aid supplies.

(15) All employees must be informed of the location of first aid sup-

lies.

P Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)

Stats. Implemented: ORS 654.001-654.295
Hist.: OSHA 5-2003, f. 6-2-03, cert. ef. 12-1-03; OSHA 3-2004, f. & cert. ef. 6-7-04
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437-007-0600
Inspection and General Requirements for Rigging

(1) A competent person must thoroughly inspect all:

(a) Blocks, butt rigging, shackles and other rigging for damaged,
cracked or worn parts, loose nuts and bolts, and the need for lubrication
before they are used.

(b) Wire rope (running lines), skylines, chokers, straps and guylines
before they are used.

(2) Repairs or replacements must be made before the blocks, butt rig-
ging, shackles, other rigging, guylines, or straps are used.

(3) Rigging and loads must not foul or saw against lines, straps,

blocks, or other equipment when in use.
Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)
Stats. Implemented: ORS 654.001-654.295
Hist.: OSHA 5-2003, f. 6-2-03, cert. ef. 12-1-03; OSHA 3-2004, f. & cert. ef. 6-7-04

437-007-0605
Out-of-Service Requirements for Wire Rope

(1) Wire rope must be repaired (spliced), re-socketed, or taken out of
service when there is:

(a) Evidence of chafing, sawing, crushing, kinking, crystallization,
bird-caging, corrosion, heat damage, or other damage that has weakened
the rope structure, or

(b) One or more broken wire(s) at the base of a poured nubbin or end
fitting, or

(c) Corroded, damaged, or improperly applied end connections, or

(d) 12 1/2 percent of the wires are broken within a distance of one lay.
EXCEPTION: Out-of-service requirements do not apply to chokers,
grapple opening lines, tag lines, cat and skidder winch lines, and
droplines that are not used to move the carriage. However, in accordance
with 437-007-0600, a competent person must inspect these cables daily
and remove from service any that are unsafe.

Figure 7-1 — Wire Rope Out-of-Service

EXAMPLE 1: A 6 x 19 Independent Wire Rope Core (IWRC) wire rope
must be removed from service when 14 broken wires are found within the
distance of one wire rope lay. [6 strands with 19 wires = 114 x 0.125 (12
1/2%) = 14.25]

EXAMPLE 2: A 6 x 25 IWRC wire rope must be removed from service
when 19 broken wires are found within the distance of one wire rope lay.
[6 strands with 25 wires = 150 x 0.125 (12 1/2%) = 18.75]

(2) Oversized trailer lift straps must be removed from service when
the strap no longer has a breaking strength equal to five times the load to

be lifted.
[ED. NOTE: Figures referenced are available from the agency.]
Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)
Stats. Implemented: ORS 654.001-654.295
Hist.: OSHA 5-2003, f. 6-2-03, cert. ef. 12-1-03; OSHA 3-2004, f. & cert. ef. 6-7-04

437-007-0615
Pressed Eyes and End Fittings

(1) Pressed eyes must not be used for skyline eyes that will be crossed
with loaded carriages.

(2) Quick nubbins must not be used as guyline and skyline end fit-
tings.

(3) For rigging made up after December 1, 2003, standard sized fer-
rules must be used when nubbins are poured on wire rope that exceeds the
rated breaking strength of 1 1/8-inch diameter extra improved plow steel.

(4) Poured nubbin ferrules must be stamped with the date they were
poured.

(5) The recommendations of the manufacturer must be followed in

attaching sockets and similar end fastenings.
Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)
Stats. Implemented: ORS 654.001-654.295
Hist.: OSHA 5-2003, f. 6-2-03, cert. ef. 12-1-03; OSHA 3-2004, f. & cert. ef. 6-7-04

437-007-0650
Guylines — General Requirements.

(1) Splicing of guylines is prohibited except to make an eye.

(2) Guylines used to stabilize logging machines must be at least of the
size, strength and number recommended by the machine manufacturer.

(3) Load-bearing guyline angles must not be greater than 50 degrees
measured horizontally or that recommended by the machine manufacturer.
If suitable anchors are not available or the terrain is so steep that the guy-
line angle exceeds 50 degrees or the machine manufacturer’s recommenda-
tion, additional precautions must be taken, such as rearranging guylines to
oppose the load, adding an additional guyline to oppose the load, or nar-
rowing yarding roads.

(4) Tail and intermediate support tree guylines must be:

(a) Arranged and adjusted so they share the load when lines are ten-
sioned.

(b) Kept securely tightened during the yarding process.
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(c) Made of the same strength material as the line hung in the tree or
larger size guylines must be used to provide the same relative strength.

Example: In 437-007-0650(4)(c), a 1-inch swaged skyline requires guy-

lines equivalent in strength to 5/8-inch swaged guylines.

(5) When using tail or intermediate support trees and the line hung in
the tree is:

(a) 5/8- inch or less, guylines must be at least 3/8-inch.

(b) Greater than 5/8-inch and less than 1-inch, guylines must be at
least 1/2-inch.

(c) 1-inch and larger, guylines must be at least 5/8-inch.

(6) A skyline must not be considered a guyline.

(7) Machines and equipment used for yarding that are specifically
designed to be self-stabilizing during operation may be used without guy-
line(s).

( %\IOTE: Hydraulic excavator-based log loading machines may yard logs
without using guylines.

(8) Guylines made of synthetic materials, including the end connec-
tors, must have the equivalent strength capacities of wire rope.

(9) The manufacturer’s recommendations for out-of-service require-
ments of synthetic materials must be followed.

(10) When guylines are required for towers they must be positioned
according to Appendix 7-1, Table 7-9 or the manufacturer’s specifications.

(11) Tail or intermediate support tree guylines must not be preten-
sioned beyond the point of tree stability before the load is applied. (See
Figure 7-18.)

(12) Trees and unintentional siwashes must not interfere with the
proper alignment, placement, or tightening of guylines.

(13) Guylines must be hung in a manner to prevent a bight or fouling

when they are tightened.
[ED. NOTE: Figures and Appendices are available from the agency.]
Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)
Stats. Implemented: ORS 654.001-654.295
Hist.: OSHA 5-2003, f. 6-2-03, cert. ef. 12-1-03; OSHA 3-2004, f. & cert. ef. 6-7-04

437-007-0655
Guylines — Tail Tree Guying.

(1) Except as provided for in rule (2) and (5) of this section, a mini-
mum of two guylines must be used on tail trees and located within guying
zones to oppose the forces as shown in Figure 7-16 (azimuths 130-150 and

210-230 degrees).
Figure 7-16 — Guylines — Tail Trees

(2) When the angle of the lines between the tail tree and a tail hold
produces an offset of more than 8 degrees between the lines as they enter
and leave the tail tree, then at least three guylines are required.

(3) If a suitable anchor is not available within a specified guying zone,
two guylines may be used in lieu of one guyline for that zone, provided a
guyline is placed on both sides of, and as near as possible, to the affected
guying zone.

(4) When additional guylines are needed in a tree, they must be placed
to oppose the yarding forces.

(5) Guylines are not required when at the point of rigging attachment
the tail tree does not move more than its diameter in the direction of load
as shown in Figure 7-18 and the:

(a) Tail tree is not within reach of workers.

(b) Resulting line movement would not pose a hazard to workers if

the tail tree failed.
[ED. NOTE: Figures referenced are available from the agency.]
Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)
Stats. Implemented: ORS 654.001-654.295
Hist.: OSHA 5-2003, f. 6-2-03, cert. ef. 12-1-03; OSHA 3-2004, f. & cert. ef. 6-7-04

437-007-0660
Intermediate Support Trees

(1) Intermediate support trees must be rigged so:

(a) Horizontal carriage clearance at the base of the intermediate sup-
port tree(s) is sufficient for the turn of logs to pass the support tree(s).

(b) The jackline is a single piece of line that provides strength equal
to a line 1/8-inch larger than the tong or skidding line. (Figures 7-17, 7-19

and 7-20.) Extensions may be attached to the anchor end of the jack-line.
Figure 7-17 — Intermediate Support Tree — Vertical

(2) Vertical support trees must be firmly rooted.

(3) The base of all leaning tree supports must be prevented from mov-
ing by:

(a) Retaining 20 percent of the stump diameter in holding wood; or

(b) Other suitable rigging arrangements.

(4) Single tree intermediate supports must be guyed as follows:

(a) For skylines 1-inch and smaller use the rigging configuration in
Figure 7-17:

Oregon Bulletin

70

(A) No guylines are required when at the point of rigging attachment
the tree does not move more than its diameter in the direction of load as
shown in Figure 7-18.

(B) If the tree moves more than one diameter at the point of rigging
attachment, then a guyline of the size called for in 437-007-0650(4) must
be rigged to oppose the yarding forces.

Figure 7-18 — Guyline — Tail Tree Stability

(b) For all skylines larger than 1-inch and for skylines rigged as in
Figure 7-17.

(A) Two guylines are needed of the sizes called for in 437-007-
0650(4)(c).

(B) The guylines must be rigged according to 437-007-0655(4) if the
tree is not stable according to Figure 7-18.

(c) For all leaning tree intermediate supports using the rigging con-
figuration of Figure 7-19, a minimum of three guylines must be used.

(A) Two guylines of the sizes called for in 437-007-0650(4)(c) must
be rigged according to Appendix 7-1, Figure 7-42.

(B) A snap guyline of at least 3/8-inch diameter must be placed oppo-

site the two load-bearing guylines.
Figure 7-19 — Intermediate Support Tree — Leaning

(5) Double tree supports must be rigged (see Figure 7-20) so the:

(a) Angle of the block to the center of the support line:

(A) Is 10 degrees in any direction when skylines 1 1/8-inch and small-
er are used, or

(B) Has deflection in the direction of the jack which does not exceed
10 degrees when skylines larger than 1 1/8-inch are used.

(b) Loaded support trees do not displace more than 2 feet at the point
of rigging attachment.

(¢) Minimum and maximum heights of the jack relative to the height
of the block is as shown below for double tree intermediate support sys-

tems.
Figure 7-20 — Intermediate Support — Double Tree

(6) Double tree supports must be guyed as follows:

(a) For skyline sizes equivalent to 1 1/8-inch improved plow steel
(IPS) and less, no guys are required;

(b) For skyline sizes equivalent to those larger than 1 1/8-inch IPS as
shown in Appendix 7-1, Figure 7-39.

[ED. NOTE: Figures and Appendices referenced are available from the agency.]
Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)

Stats. Implemented: ORS 654.001-654.295

Hist.: OSHA 5-2003, f. 6-2-03, cert. ef. 12-1-03; OSHA 3-2004, f. & cert. ef. 6-7-04

437-007-0690
Metal Towers

(1) A competent person must direct the raising and lowering of each
metal tower.

(2) All employees not engaged in the actual raising or lowering of
metal towers must stay in the clear during these operations.

(3) Metal towers must be level to provide proper line spooling and
avoid excessive stress on component parts.

(4) Each metal tower must have an identification plate permanently
attached to its base or on the yarder in a position that can be easily read by
a person standing on the ground or on the base platform.

(5) All plates must contain the following information:

(a) Name and address of manufacturer and model number; and

(b) The maximum and minimum inclination at which the metal tower
is designed to operate.

(6) In addition, all identification plates on metal towers manufactured
after July 1, 1980, must contain the following information:

(a) The maximum breaking strength and size of mainline for which
the metal tower is designed;

(b) The maximum breaking strength and size of haulback line for
which the metal tower is designed;

(c) The number, minimum breaking strength and size of guylines or
any other lines required; and

(d) If the metal tower is designed for a skyline, slackline, or modified
slackline system, the maximum breaking strength and size of skyline, main-
line and haulback line that can be used.

(7) All metal towers must be operated within the manufacturer’s
capacity:

(a) As specified on the identification plate; or

(b) As modified by the manufacturer; or

(c) As designed and specified by a registered professional engineer.

(8) If wire rope dimensionally larger in size or of a greater breaking
strength than that specified by the yarder manufacturer is used for skyline,
mainline, skidding line and/or haulback line, one of the following methods
for limiting the load on the spar must be used:
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(a) A tamper-proof tension limiting device that automatically slacks
the line loads (pull) on the metal tower to below its maximum identification
plate rating.

(b) A line fuse system installed in the skyline or mainline; or

(c) Established operating procedures that limit line loads (pull) on the
metal tower to below the maximum identification plate rating for the metal
tower.

(9) When a line fuse system is used to limit line loads (pull) on the
metal tower:

(a) The line fuse must have a designed breaking strength equal to or
less than the maximum line rating of the metal tower as listed on its identi-
fication plate.

(b) The line fuse must be certified and stamped as to the breaking
strength.

(c) The skyline or mainline must be hung in a single eye of the fuse
link.

(d) Notice must be given to crew personnel that line fuses are in use.

(10) When operating procedures are used to limit line loads (pull) on
the metal tower:

(a) They must be observable or verifiable.

(b) Any locking or dogging device on the brake or elsewhere must be
removed or deactivated.

(c) Personnel must be knowledgeable about the operating procedures
that are in use to limit line loads.

(11) Metal towers and their appurtenances must be inspected by a
competent person each time the tower is lowered and at any time its safe
condition is in doubt.

(12) When damage from overstress or any other source is noted or
suspected, the part in question must be inspected by a suitable method and
found to be safe or the part repaired by a qualified person or replaced before
the tower is again used.

(13) Structural modifications or additions which affect the capacity or
safe operation of metal towers must be made only under the direction of the
manufacturer or a registered professional engineer. If such modifications or
additions are made, the identification plate required in OAR 437-007-

0690(4), (5) and (6) must reflect such changes.
Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)
Stats. Implemented: ORS 654.001-654.295
Hist.: OSHA 5-2003, f. 6-2-03, cert. ef. 12-1-03; OSHA 3-2004, f. & cert. ef. 6-7-04

437-007-0725
Securing Machines.

(1) Before the operator leaves the operator’s work station, procedures
must be imple- mented to prevent the release of stored energy, accidental
start up, or movement of the machine.

(2) The employer must instruct all authorized employees how to use
shut down procedures.

(3) Authorized employees must demonstrate a working knowledge of
the specific shut down procedures they are required to use.

(4) Locks, tags and other devices used to control hazardous energy
must be durable.

(5) The words “DO NOT START,” “DO NOT OPERATE,” or other
appropriate warning must be displayed on tags used to control energy.

(6) Tags used to control hazardous energy must be placed so they are
obvious to anyone attempting to operate the machinery.

(7) Blades must be lowered to the ground or other stable surfaces to
secure the blade and machine from movement while maintenance or repair
activities are performed.

(8) Grapples, delimber masts, feller buncher attachments, forks and
other similar devices must be stable and not pose a hazard to personnel
while maintenance or repair activities are performed.

(9) If a hydraulic or pneumatic storage device can move machine ele-
ments, such as blades, buckets, saws, shears, etc., after the machine is shut
down for maintenance or repair, the pressure or stored energy that can acti-
vate the movable elements must be discharged.

(10) Before locks, tags and other devices that are used to control haz-
ardous energy are removed and machinery or equipment is started, the work
area must be inspected to ensure that:

(a) All tools have been removed.

(b) Personnel are in the clear.

(11) Guards must be replaced after necessary adjustments are made.

(12) Follow the requirements of Division 2/J, 1910.147 when it is
necessary to control hazardous energy for servicing and maintenance of

machines.
Stat. Auth.: ORS 654.025(2) & ORS 656.726(4)
Stats. Implemented: ORS 654.001-654.295
Hist.: OSHA 5-2003, f. 6-2-03, cert. ef. 12-1-03; OSHA 3-2004, f. & cert. ef. 6-7-04
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Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Adm. Order No.: WCD 6-2004

Filed with Sec. of State: 6-14-2004

Certified to be Effective: 6-29-04

Notice Publication Date: 5-1-04

Rules Amended: 436-015-0008, 436-015-0030, 436-015-0040, 436-
015-0050, 436-015-0060, 436-015-0070, 436-015-0090

Rules Repealed: 436-015-0130

Subject: These rules have been amended to replace temporary rules
issued to implement changes in the law due to legislation passed by
the 2003 Oregon Legislature. Senate Bill 233 changed the time frame
for appeal of a proposed order or proposed assessment of civil penal-
ty from 60 days following the party’s receipt of notice to 60 days
from the date the order is mailed by the department. House Bill 3669
gives additional authority to nurse practitioners to treat injured work-
ers and authorize temporary disability payments.

In addition, these rules:

« State the time frame and method to appeal a decision of a man-
aged care organization;

* Require MCOs to provide the director copies of MCO/insurer
contract extensions no later than the contract expiration or termina-
tion dates, or workers will no longer be subject to the contracts after
expiration or termination without renewal;

* Require MCOs to report new board members or shareholders to
the director within 14 days, and that these parties submit affidavits
certifying they have no interest in an insurer or other non-qualify-
ing employer;

* Require that fees paid for medical services provided by author-
ized nurse practitioners who qualify under ORS 656.245(6) not be
less than fees paid to MCO providers for similar medical services;
and

e Repeal the rule prescribing how the director serves orders of
sanctions, civil penalties, and orders suspending or revoking the cer-
tification of a managed care organization.

Direct questions to: Fred Bruyns, Rules Coordinator; phone 503-
947-7717; fax 503-947-7581; or e-mail fred.h.bruyns @state.or.us.
Rules are available on the Internet: http://www.wcd.oregon.gov/pol-
icy/rules/rules.html

For a copy of the rules, contact Publications at 503-947-7627, Fax
503-947-7630.

Rules Coordinator: Fred Bruyns—(503) 947-7717

436-015-0008
Administrative Review

(1) Any party may request that the director provide voluntary media-
tion after a request for administrative review or contested case hearing is
filed. The request must be in writing. When a dispute is resolved by agree-
ment of the parties to the satisfaction of the director, any agreement shall
be reduced to writing and approved by the director. If the dispute does not
resolve through mediation, administrative review shall continue.

(2) Administrative review before the director: The process for admin-
istrative review of such matters shall be as follows:

(a) Any party that disagrees with an action taken by an MCO pursuant
to these rules must first use the dispute resolution process of the MCO. If
the party does not appeal the MCO’s decision, in writing and within 30 days
of the mailing date of the decision, the party will lose all rights to further
appeal the decision.

(b) The aggrieved party shall file a written request for administrative
review with the administrator of the Workers’ Compensation Division with-
in 60 days of the date the MCO issues a final decision under the MCO’s dis-
pute resolution process. If a party has been denied access to an MCO dis-
pute resolution process because the complaint or dispute was not included
in the MCO’s dispute resolution process or because the MCO’s dispute res-
olution process was not completed for reasons beyond a party’s control, the
party may request administrative review within 60 days of the failure of the
MCO to issue a decision. The request must specify the grounds upon which
the action is contested.
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(c) The director shall create a documentary record sufficient for judi-
cial review. The director may require and allow the parties to submit such
input and information appropriate to complete the review.

(d) The director shall review the relevant information and issue an
order. The order shall specify that it will become final and not subject to
further review unless a written request for hearing is filed with the admin-
istrator within 30 days of the mailing date of the order.

(3) Contested cases before the director: Any party that disagrees with
an order pursuant to this rule may request a contested case hearing before
the director as follows:

(a) The party shall file a written request for a contested case hearing
with the administrator of the Workers’ Compensation Division within 30
days of the mailing date of the order. The request shall specify the grounds
upon which the order is contested.

(b) The hearing will be conducted in accordance with the rules gov-
erning contested case hearings in OAR 436-001.

(c) In the review of orders issued pursuant to ORS 656.260(14) and
(16), no new medical evidence or issues shall be admitted at the contested
case hearing. In these reviews, administrative orders may be modified at
hearing only if the administrative order is not supported by substantial evi-
dence in the record or reflects an error of law. The dispute may be remand-
ed to the MCO for further evidence taking, correction, or other necessary
action if the director determines the record has been improperly, incom-
pletely, or otherwise insufficiently developed.

(4) Contested case hearings of sanctions and civil penalties: Under
ORS 656.740, any party that disagrees with a proposed order or proposed
assessment of civil penalty issued by the director pursuant to ORS 656.745
may request a hearing by the Hearings Division of the Workers’
Compensation Board as follows:

(a) The party shall file a written request for a hearing with the admin-
istrator of the Workers’ Compensation Division within 60 days after the
mailing date of the proposed order or assessment. The request must speci-
fy the grounds upon which the proposed order or assessment is contested.

(b) The division shall forward the request and other pertinent infor-
mation to the Hearings Division of the Workers’ Compensation Board.

(c) An administrative law judge from the Hearings Division, acting on
behalf of the director, shall conduct the hearing in accordance with ORS
656.740 and ORS chapter 183.

(5) Hearings on the suspension or revocation of an MCO’s certifica-
tion:

(a) At a hearing on a notice of intent to suspend issued pursuant to
OAR 436-015-0080(2), the MCO must show cause why it should be per-
mitted to continue to provide services under these rules.

(A) If the director determines that the acts or omissions of the MCO
justify suspension of the MCO’s certification, the director may issue an
order suspending the MCO for a period of time up to a maximum of one
year or may initiate revocation proceedings pursuant to OAR 436-015-
0080(5). If the director determines that the acts or omissions of the MCO
do not justify suspension, the director shall issue an order withdrawing the
notice.

(B) The order must be served upon the MCO as provided in OAR
436-015-0130.

(C) If the MCO disagrees with the order, it may request a contested
case hearing before the director by filing a written request with the admin-
istrator within 60 days of the date of service of the order.

(D) The contested case hearing will be conducted in accordance with
the rules governing contested case hearings in OAR 436-001.

(b) A revocation issued pursuant to OAR 436-015-0080(5) shall
become effective within 10 days after service of such notice upon the MCO
unless within such period of time the MCO corrects the grounds for revo-
cation to the satisfaction of the director or files a written request for hear-
ing with the administrator of the Workers’ Compensation Division.

(A) If the MCO appeals, the administrator shall set a date for a hear-
ing and shall give the MCO at least ten days notice of the time and place of
the hearing. At hearing, the MCO shall show cause why it should be per-
mitted to continue to provide services under these rules.

(B) Within thirty days after the hearing, the director shall issue an
order affirming or withdrawing the revocation. The director shall serve a
copy of the order upon the MCO as provided in OAR 436-015-0130.

(C) If the MCO disagrees with the order, it may request a contested
case hearing before the director by filing a written request with the admin-
istrator within 60 days of the date of service of the order.

(D) The contested case hearing will be conducted in accordance with
the rules governing contested case hearings in OAR 436-001.
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(¢c) An emergency revocation issued pursuant to OAR 436-015-
0080(7) is effective immediately. The MCO must file a request for contest-
ed case hearing within 60 days of the date of service of the order. The con-
tested case hearing will be conducted in accordance with the rules govern-

ing contested case hearings in OAR 436-001.
Stat. Auth.: ORS 183.310 - 183.550 & 656.726(4)
Stats. Implemented: ORS 656.260
Hist.: WCD 11-1990(Temp), f. 6-19-90, cert. ef. 7-1-90; WCD 33-1990, f. 12-12-90, cert. ef.
12-26-90; WCD 14-1994, f. 12-20-94, cert. ef. 2-1-95; WCD 13-1996, f. 5-6-96, cert. ef. 6-
1-96; WCD 12-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 13-1999(Temp), f. & cert. ef. 10-
25-99 thru 4-21-00; Administrative correction 6-13-01; WCD 3-2002, f. 2-25-02 cert. ef. 4-
1-02; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 6-2004, f. 6-14-
04, cert. ef. 6-29-04

436-015-0030
Applying for Certification

(1) A health care provider or group of medical service providers
applying for certification as an MCO must submit to the director, within
120 days of the filing of the Notice of Intent to Form, the following:

(a) Four copies of an application which includes specific information
indicating the manner in which the MCO will be able to meet the provisions
of these rules;

(b) The MCO certification of incorporation and a copy of the MCO
by-laws;

(c) A non-refundable fee of $1,500 which will be deposited in the
Department of Consumer and Business Services Fund; and

(d) The approved MCO plan.

(2) The MCO shall provide a description of the initial GSA. The GSA
shall be designated by a listing of the postal zip codes in the service area.

(3) The MCO plan shall provide a description of the times, places, and
manner of providing services under the plan adequate to ensure that work-
ers governed by the MCO shall be able to:

(a) Access an MCO provider panel with a minimum of one attending
physician within the MCO for every 1,000 workers covered by the plan;

(b) Receive initial treatment by the worker’s choice of an attending
physician or authorized nurse practitioner within 24 hours of the MCO’s
knowledge of the need or a request for treatment;

(c) Receive initial treatment by the worker’s choice of an attending
physician or authorized nurse practitioner in the MCO within 5 working
days, subsequent to treatment by a physician outside the MCO;

(d) Receive treatment by an MCO physician in cases requiring emer-
gency in-patient hospitalization;

(e) Receive information on a 24-hour basis regarding medical servic-
es available within the MCO which shall include the worker’s right to
receive emergency or urgent care, and the hours of regular MCO operation
if assistance is needed to select an attending physician or answer other
questions;

(f) Seek treatment from any category of medical service provider as
defined in subsection (6)(a) of this rule and have a choice of at least 3 med-
ical service providers within each category. The worker shall also have at
least 3 choices, as needed, of ancillary service providers including, but not
limited to, physical therapists and psychologists. Treatment by all medical
service providers including attending physicians will be governed by the
MCO treatment standards and protocols;

(g) Access medical providers, including attending physicians, within
a reasonable distance from the worker’s place of employment, considering
the normal patterns of travel. For purposes of this rule, 30 miles (one way)
in urban areas and 60 miles (one way) in rural areas will be considered a
reasonable distance;

(h) Receive treatment by a non-MCO medical service provider when
the enrolled worker resides outside the MCO’s geographical service area.
Such workers may only select non-MCO providers if they practice closer to
the worker’s residence than an MCO provider of the same category and if
they agree to the terms and conditions of the MCO;

(i) Receive services that meet quality, continuity, and other treatment
standards which will provide all medical and health care services in a man-
ner that is timely, effective, and convenient for the worker; and

(j) Receive specialized medical services the MCO is not otherwise
able to provide. The application must include a description of the times,
places, and manner of providing such specialized medical services.

(4) The MCO plan must provide a procedure which allows for work-
ers to receive compensable medical treatment from a primary care physi-
cian or authorized nurse practitioner who is not a member of the MCO. The
procedure must identify the criteria the MCO will use for approval or dis-
approval of such treatment, and provide written notice of the MCO physi-
cian qualification procedures to the worker.

(5) The MCO shall provide:
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(a) Copies of contract agreement(s) or other documents signed by the
MCO and each participating medical service provider/health care provider
representative which verify membership; and

(b) A list of the names, addresses, and specialties of the individuals
who will provide services under the managed care plan together with
appropriate evidence of any licensing, registration or certification require-
ments for that individual to practice. This list shall indicate which medical
service providers will act as attending physicians in each GSA within the
MCO.

(6) The MCO plan shall provide:

(a) An adequate number of medical service providers from each
provider category. For purposes of these rules, the categories include
acupuncturist, chiropractor, dentist, naturopath, optometrist, osteopath,
physician, and podiatrist, as listed in ORS 676.110. The requirements of
this section must be met unless the MCO shows evidence that the minimum
number is not available within a GSA.

(b) A process that allows workers to select a nurse practitioner author-
ized to provide compensable medical services under ORS 656.245 and
OAR 436-010. If the MCO has fewer than three authorized nurse practi-
tioners from which workers can choose within a GSA, the MCO must allow
workers to seek treatment outside the MCO from authorized nurse practi-
tioners, consistent with the MCQO’s treatment and utilization standards.
Treatment must also be consistent with ORS 656.245(2)(b)(C), which lim-
its the authorization of treatment of the worker by a nurse practitioner to 90
days and authorization of payment of temporary disability benefits for a
period not to exceed 60 days from the date of the first visit on the initial
claim. Such authorized nurse practitioners are not themselves bound by the
MCO’s treatment and utilization standards; however, workers are subject to
those standards.

(c) A program which specifies the criteria for selection and de-selec-
tion of physicians and the process for peer review. The processes for termi-
nating a physician and peer review shall provide for adequate notice and
hearing rights for any physician.

(7) The MCO plan must provide adequate methods for monitoring
and reviewing contract matters between its providers and the MCO to
ensure appropriate treatment or to prevent inappropriate or excessive treat-
ment including but not limited to:

(a) A program of peer review and utilization review to prevent inap-
propriate or excessive treatment including, but not limited to, the following:

(A) A pre-admission review program of elective admissions to the
hospital and of elective surgeries.

(B) Individual case management programs, which identify ways to
provide appropriate care for less money for cases which are likely to prove
very costly, such as physical rehabilitation or psychiatric care.

(C) Physician profile analysis which may include such information as
each physician’s total charges, number and costs of related services provid-
ed, time loss of claimant, and total number of visits in relation to care pro-
vided by other physicians to patients with the same diagnosis. A physician’s
profile shall not be released to anyone outside the MCO without the physi-
cian’s specific written consent except that the physician’s profile shall be
released to the director without the necessity of obtaining such consent.

(D) Concurrent review programs, which periodically review the
worker’s care after treatment has begun, to determine if continued care is
medically necessary.

(E) Retrospective review programs, which examine the worker’s care
after treatment has ended, to determine if the treatment rendered was exces-
sive or inappropriate.

(F) Second surgical opinion programs which allow workers to obtain
the opinion of a second physician when elective surgery is recommended.
Second surgical opinions must be required prior to repeat surgeries.

(b) A quality assurance program which includes, but is not limited to:

(A) A system for resolution and monitoring of problems and com-
plaints which includes, but is not limited to, the problems and complaints
of workers and medical service providers;

(B) Physician peer review which shall be conducted by a group des-
ignated by the MCO or the director and which must include, but is not lim-
ited to, members of the same healing art in which the physician practices;

(C) A standardized claimant medical recordkeeping system designed
to facilitate entry of information into computerized databases for purposes
of quality assurance.

(c) A program for monitoring and reviewing other contract matters
that meets the requirements of ORS 656.260(4) and which are not covered
under peer review, service utilization review, dispute resolution, and quali-
ty assurance.
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(8) The MCO plan must include a procedure for internal dispute res-
olution to resolve complaints by enrolled injured workers, medical
providers, and insurers in accordance with OAR 436-015-0110. The inter-
nal dispute resolution procedure shall include a provision allowing the
waiver of the time period to appeal a decision to the MCO upon a showing
of good cause.

(9) The MCO plan shall provide other programs that meet the require-
ments of ORS 656.260(4) including:

(a) A program involving cooperative efforts by the workers, the
employer, the insurer, and the MCO to promote early return to work for
enrolled injured workers; and

(b) A program involving cooperative efforts by the workers, the
employer, and the MCO to promote workplace safety and health consulta-
tive and other services. The program shall include:

(A) Identification of how the MCO will promote such services.

(B) A method by which the MCO will report to the insurer within 30
days of knowledge of occupational injuries and illnesses involving serious
physical harm as defined by OAR 437-001, occupational injury and illness
trends as observed by the MCO, and any observations that indicate an
injury or illness was caused by a lack of diligence of the employer.

(C) A method by which an MCO’s knowledge of needed loss control
services will be communicated to the insurer for determining the need for
services as detailed in OAR 437-001.

(D) A provision that all notifications to the insurer from the MCO
shall be considered as a request to the insurer for services as detailed in
OAR 437-001.

(E) A provision that the MCO shall maintain complete files of all noti-
fications for a period of 3 years following the date that notification was
given by the MCO.

(10) The MCO shall establish one place of business in this state where
the organization administers the plan, keeps membership records and other
records as required by OAR 436-015-0050.

(11) The MCO plan must include a procedure for timely and accurate
reporting to the director necessary information regarding medical and
health care service costs and utilization in accordance with OAR 436-015-
0040 and 436-010.

(12) The MCO shall designate an in-state communication liaison for
the department and the insurers at the MCO’s established in-state location.
The responsibilities of the liaison shall include, but not be limited to:

(a) Coordinating and channeling all outgoing correspondence and
medical bills;

(b) Unless otherwise provided by the MCO contract, providing cen-
tralized receipt and distribution of all reimbursements back to the MCO
members and primary care physicians; and

(c) Serving as a member on the quality assurance committee.

(13) The MCO must provide satisfactory evidence of ability to meet
the financial requirements necessary to ensure delivery of service in accor-
dance with the plan.

(14) The MCO plan shall describe the reimbursement procedures for
all services provided in accordance with the MCO plan. The members must
comply with the following billing and report processing procedures:

(a) Submit all bills in accordance with the MCO contract with the
insurer.

(b) Submit all reports and related correspondence to the insurer’s
authorized claims processing location with copies to the MCO in-state
communication liaison or as otherwise provided by the contract.

(15) The MCO plan shall provide a procedure within the MCO plan
to provide financial incentives to reduce service costs and utilization with-
out sacrificing the quality of service.

(16) The MCO plan must describe how the MCO will provide insur-
ers with information that will inform workers of all choices of medical
service providers within the plan and how workers can access those
providers.

(17) Within 45 days of receipt of all information required for certifi-
cation, the director shall notify the applicant of the effective date of the cer-
tification and the initial geographical service area of the MCO. If the certi-
fication is denied, the applicant will be provided with the reason therefore.

(18) The application for certification for an MCO shall not be

approved if the MCO fails to meet the requirements of these rules.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.260
Hist.: WCD 11-1990(Temp), f. 6-19-90, cert. ef. 7-1-90; WCD 33-1990, f. 12-12-90, cert. ef.
12-26-90; WCD 2-1992, f. 1-10-92, cert. ef. 2-1-92; WCD 14-1994, f. 12-20-94, cert. ef. 2-
1-95; WCD 13-1996, f. 5-6-96, cert. ef. 6-1-96; WCD 12-1998, f. 12-16-98, cert. ef. 1-1-99;
WCD 3-2002, f. 2-25-02 cert. ef. 4-1-02; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04
thru 6-28-03; WCD 6-2004, f. 6-14-04, cert. ef. 6-29-04
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436-015-0040
Reporting Requirements for an MCO

(1) In order to ensure the MCO complies with the requirements of
these rules, each MCO shall provide the director with a copy of the entire
text of any MCO/insurer contract agreement, signed by the insurer and the
MCO, within 30 days of execution of such contracts. Amendments, adden-
dums, and cancellations, together with the entire text of the underlying con-
tracts, shall be submitted to the director within 30 days of execution.

(2) Notwithstanding section (1), when an MCO/insurer contract
agreement contains a specific expiration or termination date, the MCO
must provide the director with a copy of a contract extension, signed by the
insurer and MCO, no later than the contract’s date of expiration or termi-
nation, or workers will no longer be subject to the contract after it expires
or terminates without renewal pursuant to ORS 656.245(4)(a).

(3) Any amendment to the approved MCO plan must be submitted to
the director for approval. The MCO shall not take any action based on the
amendment until the amended plan is approved.

(4) Within 45 days of the end of each calendar quarter, each MCO
shall provide the following information, current on the last day of the quar-
ter, in a form and format as prescribed by the director: specify quarter being
reported, MCO certification number, membership listings by category of
medical service provider (in coded form), including provider names, spe-
cialty (in coded form), Tax ID number, Oregon license number, business
address and phone number. (All fields are required unless specifically
excepted by bulletin.) When a medical provider has multiple offices, only
one office location in each geographical service area needs to be reported.
In addition, the updated membership listing shall include the names and
addresses of all health care providers participating in the MCO.

(5) By April 30 of each year, each MCO shall provide the director
with the following information for the previous calendar year:

(a) A summary of any sanctions or punitive actions taken by the MCO
against its members;

(b) A summary of actions taken by the MCO’s peer review commit-
tee; and

(c) An affidavit that the approved MCO plan is consistent with the
MCO’s business practices, and that any amendments to the plan have been
approved by the director.

(6) An MCO must report any new board members or shareholders to
the director within 14 days of such changes. These parties must submit afti-
davits certifying they have no interest in an insurer or other non-qualifying
employer as described under OAR 436-015-0009.

(7) Nothing in this rule limits the director’s ability to require infor-
mation from the MCO as necessary to monitor the MCO’s compliance with

the requirements of these rules.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.260
Hist.: WCD 11-1990(Temp), f. 6-19-90, cert. ef. 7-1-90; WCD 33-1990, f. 12-12-90, cert. ef.
12-26-90; WCD 2-1992, f. 1-10-92, cert. ef. 2-1-92; WCD 13-1992, f. & cert. ef. 9-21-92;
WCD 14-1994, f. 12-20-94, cert. ef. 2-1-95; WCD 13-1996, f. 5-6-96, cert. ef. 6-1-96; WCD
12-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 3-2002, f. 2-25-02 cert. ef. 4-1-02; WCD 6-
2004, f. 6-14-04, cert. ef. 6-29-04

436-015-0050
Notice of Place of Business in State; Records MCO Must Keep in
Oregon

(1) Every MCO shall give the division notice of one in-state location
and mailing address where the MCO keeps records of the following:

(a) Updated membership listings of all MCO members;

(b) Records of any sanctions or punitive actions taken by the MCO
against its members;

(c) Records of actions taken by the MCO’s peer review committee;

(d) Records of utilization reviews performed in accordance with the
requirements of utilization and treatment standards pursuant to ORS
656.260 showing cases reviewed, the issues involved, and the action taken;

(e) A profile analysis of each provider in the MCO listed by the
International Classifications of Disease-9-Clinical Manifestations (ICD-9-
CM) diagnosis;

(f) A record of those enrolled injured workers receiving treatment by
non-panel primary care physicians or authorized nurse practitioners author-
ized to treat pursuant to OAR 436-015-0070; and

(g) All other records as necessary to ensure compliance with the cer-
tification requirements in accordance with OAR 436-015-0030.

(2) Records retained as required by section (1) of this rule must be
maintained at the authorized in-state location for 3 full calendar years.

(3) If the MCO/insurer contract is canceled for any reason, all MCO
records, as identified in section (1), relating to treatment provided to work-
ers within the MCO must be forwarded to the insurer upon request. The
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records included in subsections (1)(b), (c), (d), and (e) of this rule are con-
fidential in accordance with ORS 656.260(6) through (10).

(4) Individual MCO providers must maintain claimant medical
records as provided by OAR 436-010-0240.

(5) Nothing in this section is intended to otherwise limit the number
of locations the MCO may maintain to carry out the provisions of these

rules.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.260
Hist.: WCD 11-1990(Temp), f. 6-19-90, cert. ef. 7-1-90; WCD 33-1990, f. 12-12-90, cert. ef.
12-26-90; WCD 2-1992, f. 1-10-92, cert. ef. 2-1-92; WCD 14-1994, f. 12-20-94, cert. ef. 2-
1-95: WCD 12-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 3-2002, f. 2-25-02 cert. ef. 4-1-02;
WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 6-2004, f. 6-14-04,
cert. ef. 6-29-04

436-015-0060
Commencement/Termination of Members

(1) Prospective new members of an MCO shall submit an application
to the MCO. The directors, executive director, or administrator may
approve the application for membership pursuant to the membership
requirements of the MCO. The MCO shall verify that each new member
meets all licensing, registration, and certification requirements necessary to
practice in Oregon. If the MCO requires a membership fee, the fee shall be
the same for every category of medical service provider. An MCO may not
require membership fees or other MCO administrative fees to be paid by
primary care physicians or authorized nurse practitioners who provide serv-
ices under OAR 436-015-0070.

(2) Individual members may elect to terminate their participation in
the MCO or be subject to cancellation by the MCO pursuant to the mem-
bership requirements of the MCO plan. Upon termination of a member, the
MCO shall:

(a) Make alternate arrangements to provide continuing medical serv-
ices for any affected injured workers under the plan.

(b) Replace any terminated member when necessary to maintain an

adequate number of each category of medical service provider.
Stat. Auth.: ORS 656.726(3)
Stats. Implemented: ORS 656.260
Hist.: WCD 11-1990(Temp), f. 6-19-90, cert. ef. 7-1-90; WCD 33-1990, f. 12-12-90, cert. ef.
12-26-90; WCD 2-1992, f. 1-10-92, cert. ef. 2-1-92; WCD 14-1994, f. 12-20-94, cert. ef. 2-
1-95; WCD 12-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 14-2003(Temp), f. 12-15-03, cert.
ef. 1-1-04 thru 6-28-03; WCD 6-2004, f. 6-14-04, cert. ef. 6-29-04

436-015-0070
Primary Care Physicians and Authorized Nurse Practitioners Who
Are Not MCO Members

(1) The MCO shall authorize a nurse practitioner or physician who is
not a member of the MCO to provide medical services to an enrolled work-
er if:

(a) The nurse practitioner qualifies as an authorized nurse practition-
er under ORS 656.245 and OAR 436-010-0005 or the physician qualifies
as a primary care physician under ORS 656.260(4)(g);

(b) The nurse practitioner or physician agrees to comply with all
terms and conditions regarding services governed by the MCO. For pur-
poses of this section, the phrase “all terms and conditions regarding servic-
es governed by the MCO” means MCO treatment standards, protocols, uti-
lization review, peer review, dispute resolution, billing and reporting pro-
cedures, and fees for services in accordance with OAR 436-015-0090.
However, the MCO’s terms and conditions may not place limits on the
length of services unless such limits are stated in ORS chapter 656; and

(c) The nurse practitioner or physician agrees to refer the worker to
the MCO for specialized care, including physical therapy, to be furnished
by another provider that the worker may require.

(2) The MCO cannot deny authorization of a primary care physician
or authorized nurse practitioner based on past practices.

(3) The primary care physician or authorized nurse practitioner who
is not a member of the MCO will be deemed to have maintained the work-
er’s medical records and established a documented history of treatment, if
the physician’s or nurse practitioner’s medical records show treatment has
been provided to the worker prior to the date of injury. Additionally, if an
injured worker has selected a primary care physician or authorized nurse
practitioner through a private health plan, prior to the date of injury, the
requirements of subsections (1)(b) and (c) shall be deemed to be met.

(4) Notwithstanding section (1), for those workers receiving their
medical services from a facility which maintains a single medical record on
the worker, but provides treatment by multiple primary care physicians or
authorized nurse practitioners who are not MCO members, the require-
ments of sections (1) and (3) will be deemed to be met. In this situation, the
worker shall select one physician or authorized nurse practitioner to treat
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the compensable injury as the primary care physician or authorized nurse
practitioner.

(5) Any questions or disputes relating to the worker’s selection of a
primary care physician or authorized nurse practitioner who is not an MCO
member shall be resolved pursuant to OAR 436-015-0110.

(6) Any disputes relating to a worker’s non-MCO primary care physi-
cian’s, non-MCO authorized nurse practitioner’s, or other non-MCO physi-
cian’s compliance with MCO standards and protocols shall be resolved pur-

suant to OAR 436-015-0110.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.260
Hist.: WCD 11-1990(Temp), . 6-19-90, cert. ef. 7-1-90; WCD 33-1990, f. 12-12-90, cert. ef.
12-26-90; WCD 2-1992, f. 1-10-92, cert. ef. 2-1-92; WCD 14-1994, f. 12-20-94, cert. ef. 2-
1-95; WCD 13-1996, f. 5-6-96, cert. ef. 6-1-96; WCD 3-2002, f. 2-25-02 cert. ef. 4-1-02;
WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 6-2004, f. 6-14-04,
cert. ef. 6-29-04

436-015-0090
Charges and Fees

(1) Billings for medical services under an MCO shall be submitted in
the form and format as prescribed in OAR 436-009. The payment of med-
ical services may be less than, but shall not exceed, the maximum amounts
allowed pursuant to OAR 436-009.

(2) Notwithstanding section (1) of this rule, fees paid for medical
services provided by primary care physicians who qualify under ORS
656.260(4)(g) or authorized nurse practitioners who qualify under ORS
656.245(6) shall not be less than fees paid to MCO providers for similar
medical services. Fees paid to medical providers who are not under contract

with the MCO, shall be subject to the provisions of OAR 436-009.
Stat. Auth.: ORS 656.726(3)
Stats. Implemented: ORS 656.245 & 656.260
Hist.: WCD 11-1990(Temp), f. 6-19-90, cert. ef. 7-1-90; WCD 33-1990, f. 12-12-90, cert. ef.
12-26-90; WCD 2-1992, f. 1-10-92, cert. ef. 2-1-92; WCD 14-1994, f. 12-20-94, cert. ef. 2-
1-95; WCD 13-1996, f. 5-6-96, cert. ef. 6-1-96; WCD 12-1998, f. 12-16-98, cert. ef. 1-1-99;
WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 6-2004, f. 6-14-04,
cert. ef. 6-29-04

Department of Environmental Quality
Chapter 340

Adm. Order No.: DEQ 3-2004

Filed with Sec. of State: 5-28-2004

Certified to be Effective: 5-28-04

Notice Publication Date: 6-1-03

Rules Amended: 340-041-0002, 340-041-0033, 340-041-0061
Subject: The Environmental Quality Commission revised the ambi-
ent water quality criteria for 134 toxic pollutants, OAR chapter 340,
division 041. The water quality criteria describe the minimum qual-
ity of water needed to protect identified beneficial uses in waters of
the state. The Department of Environmental Quality and the US
Environmental Protection Agency use the criteria as benchmarks to
assess whether the quality of Oregon’s waters is adequate, and to
develop wastewater discharge permits, Total Maximum Daily Loads,
and other programs to achieve water quality standards and prevent
pollution. This rulemaking also added rules regarding the applica-
tion of water quality standards to reservoirs where waters become
stratified for temperature, dissolved oxygen, or pH and amended
rules to allow DEQ to establish compliance schedules for wastewater
discharge permit holders to comply with new standards.

Rules Coordinator: Roberta Young—(503) 229-6408

340-041-0002
Definitions

Definitions in this rule apply to all basins unless context requires oth-
erwise.

(1) “401 Water Quality Certification” means a determination made by
DEQ that a dredge and fill activity, private hydropower facility, or other
federally licensed or permitted activity that may result in a discharge to
waters of the state has adequate terms and conditions to prevent an
exceedance of water quality criteria. The federal permit in question may not
be issued without this state determination in accordance with the Federal
Clean Water Act, section 401 (33 USC 1341).

(2) “Ambient Stream Temperature” means the stream temperature
measured at a specific time and place. The selected location for measuring
stream temperature must be representative of the stream in the vicinity of
the point being measured.
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(3) “Anthropogenic,” when used to describe “sources” or “warming,”
means that which results from human activity;

(4) “Applicable Criteria” means the biologically based temperature
criteria in OAR 340-041-0028(4), the superseding cold water protection
criteria in OAR 340-041-0028(11), or the superseding natural condition cri-
teria as described in OAR 340-041-0028(8). The applicable criteria may
also be site-specific criteria approved by U.S. EPA. A subbasin may have a
combination of applicable temperature criteria derived from some or all of
these numeric and narrative criteria.

(5) “Appropriate Reference Site or Region” means a site on the same
water body or within the same basin or ecoregion that has similar habitat
conditions and represents the water quality and biological community
attainable within the areas of concern.

(6) “Aquatic Species” means plants or animals that live at least part
of their life cycle in waters of the state.

(7) “Basin” means a third-field hydrologic unit as identified by the
U.S. Geological Survey.

(8) “BOD” means 5-day, 20°C Biochemical Oxygen Demand.

(9) “Cold-Water Aquatic Life” means aquatic organisms that are
physiologically restricted to cold water, including but not limited to native
salmon, steelhead, mountain whitefish, char (including bull trout), and
trout.

(10) “Cold Water Refugia” means those portions of a water body
where or times during the diel temperature cycle when the water tempera-
ture is at least 2 degrees Celsius colder than the daily maximum tempera-
ture of the adjacent well-mixed flow of the water body.

(11) “Commission” means the Oregon Environmental Quality
Commission.

(12) “Cool-Water Aquatic Life” means aquatic organisms that are
physiologically restricted to cool waters, including but not limited to native
sturgeon, Pacific lamprey, suckers, chub, sculpins, and certain species of
cyprinids (minnows).

(13) “Core Cold-Water Habitat Use” means waters that are expected
to maintain temperatures within the range generally considered optimal for
salmon and steelhead rearing, or that are suitable for bull trout migration,
foraging, and sub-adult rearing that occurs during the summer. These uses
are designated on the following subbasin maps set out at OAR 340-041-
0101 to 340-041-0340: Figures 130A, 151A, 160A, 170A, 220A, 230A,
271A, 286A, 300A, 310A, 320A, and 340A.

(14) “Critical Habitat” means those areas that support rare, threat-
ened, or endangered species or serve as sensitive spawning and rearing
areas for aquatic life as designated by the U.S. Fish and Wildlife Service or
National Oceanic and Atmospheric Administration-Fisheries pursuant to
the Endangered Species Act (16 USC 1531).

(15) “Daily Mean” for dissolved oxygen means the numeric average
of an adequate number of data to describe the variation in dissolved oxygen
concentration throughout a day, including daily maximums and minimums.
For the purpose of calculating the mean, concentrations in excess of 100
percent of saturation are valued at the saturation concentration.

(16) “Department” or “DEQ” means the Oregon State Department of
Environmental Quality.

(17) “Designated Beneficial Use” means the purpose or benefit to be
derived from a water body as designated by the Water Resources
Department or the Water Resources Commission.

(18) “DO” means dissolved oxygen.

(19) “Ecological Integrity” means the summation of chemical, physi-
cal, and biological integrity capable of supporting and maintaining a bal-
anced, integrated, adaptive community of organisms having a species com-
position, diversity, and functional organization comparable to that of the
natural habitat of the region.

(20) “Epilimnion” means the seasonally stratified layer of a lake or
reservoir above the metalimnion; the surface layer.

(21) “Erosion Control Plan” means a plan containing a list of best
management practices to be applied during construction to control and limit
soil erosion.

(22) “High Quality Waters” means those waters that meet or exceed
levels that are necessary to support the propagation of fish, shellfish, and
wildlife; recreation in and on the water; and other designated beneficial
uses.

(23) “Hypolimnion” means the seasonally stratified layer of a lake or
reservoir below the metalimnion; the bottom layer.

(24) “Industrial Waste” means any liquid, gaseous, radioactive, or
solid waste substance or a combination thereof resulting from any process
of industry, manufacturing, trade, or business or from the development or
recovery of any natural resources.
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(25) “In Lieu Fee” means a fee collected by a jurisdiction in lieu of
requiring construction of onsite stormwater quality control facilities.

(26) “Intergravel Dissolved Oxygen” (IGDO) means the concentra-
tion of oxygen measured in the water within the stream bed gravels.
Measurements should be taken within a limited time period before emer-
gence of fry.

(27) “Jurisdiction” means any city or county agency in the Tualatin
River and Oswego Lake subbasin that regulates land development activities
within its boundaries by approving plats or site plans or issuing permits for
land development.

(28) “Land Development” means any human-induced change to
improved or unimproved real estate, including but not limited to construc-
tion, installation or expansion of a building or other structure; land division;
drilling; and site alteration such as land surface mining, dredging, grading,
construction of earthen berms, paving, improvements for use as parking or
storage, excavation, or clearing.

(29) “Load Allocation (LA)” means the portion of a receiving water’s
loading capacity that is attributed either to one of its existing or future non-
point sources of pollution or to natural background sources. Load alloca-
tions are best estimates of the loading that may range from reasonably accu-
rate estimates to gross allotments, depending on the availability of data and
appropriate techniques for predicting loading. Whenever possible, natural
and nonpoint source loads should be distinguished.

(30) “Loading Capacity (LC)” means the greatest amount of loading
that a water body can receive without violating water quality standards.

(31) “Low Flow Period” means the flows in a stream resulting pri-
marily from groundwater discharge or base flows augmented from lakes
and storage projects during the driest period of the year. The dry weather
period varies across the state according to climate and topography.
Wherever the low flow period is indicated in Water Quality Management
Plans, this period has been approximated by the inclusive months. Where
applicable in a waste discharge permit, the low flow period may be further
defined.

(32) “Managed Lakes” refers to lakes in which hydrology is managed
by controlling the rate or timing of inflow or outflow,

(33) “mg/1” or “mg/L” means milligrams per liter.

(34) “Metalimnion” means the seasonal, thermally stratified layer of
a lake or reservoir that is characterized by a rapid change in temperature
with depth and that effectively isolates the waters of the epilimnion from
those of the hypolimnion during the period of stratification; the middle
layer.

(35) “Migration Corridors” mean those waters that are predominant-
ly used for salmon and steelhead migration during the summer and have lit-
tle or no anadromous salmonid rearing in the months of July and August.
These uses are designated on the following subbasin maps set out at OAR
340-041-0101 to 340-041-0340: Tables 101B, and 121B, and Figures
151A, 170A, and 340A.

(36) “Minimum” for dissolved oxygen means the minimum recorded
concentration including seasonal and diurnal minimums.

(37) “Monthly (30-day) Mean Minimum” for dissolved oxygen
means the minimum of the 30 consecutive-day floating averages of the cal-
culated daily mean dissolved oxygen concentration.

(38) “Natural Conditions” means conditions or circumstances affect-
ing the physical, chemical, or biological integrity of a water of the state that
are not influenced by past or present anthropogenic activities. Disturbances
from wildfire, floods, earthquakes, volcanic or geothermal activity, wind,
insect infestation, and diseased vegetation are considered natural condi-
tions.

(39) “Natural Thermal Potential” means the determination of the ther-
mal profile of a water body using best available methods of analysis and the
best available information on the site-potential riparian vegetation, stream
geomorphology, stream flows, and other measures to reflect natural condi-
tions.

(40) “Nonpoint Sources” means any source of water pollution other
than a point source. Generally, a nonpoint source is a diffuse or unconfined
source of pollution where wastes can either enter into or be conveyed by the
movement of water to waters of the state.

(41) “Ocean Waters” means all oceanic, offshore waters outside of
estuaries or bays and within the territorial limits of Oregon.

(42) “Outstanding Resource Waters” means those waters designated
by the commission where existing high quality waters constitute an out-
standing state or national resource based on their extraordinary water qual-
ity or ecological values or where special water quality protection is needed
to maintain critical habitat areas.

Oregon Bulletin

76

(43) “Pollution” means such contamination or other alteration of the
physical, chemical, or biological properties of any waters of the state,
including change in temperature, taste, color, turbidity, silt, or odor of the
waters, or such discharge of any liquid, gaseous, solid, radioactive, or other
substance into any water of the state that either by itself or in connection
with any other substance present can reasonably be expected to create a
public nuisance or render such waters harmful, detrimental, or injurious to
public health, safety, or welfare; to domestic, commercial, industrial, agri-
cultural, recreational, or other legitimate beneficial uses; or to livestock,
wildlife, fish, other aquatic life or the habitat thereof.

(44) “Point Source” means a discernable, confined, and discrete con-
veyance, including but not limited to a pipe, ditch, channel, tunnel, conduit,
well, discrete fissure, container, rolling stock, concentrated animal feeding
operation, vessel or other floating craft, or leachate collection system from
which pollutants are or may be discharged. Point source does not include
agricultural storm water discharges and return flows from irrigated agricul-
ture.

(45) “Public Water” means the same as “waters of the state”.

(46) “Public Works Project” means any land development conducted
or financed by a local, state, or federal governmental body.

(47) “Reserve Capacity” means that portion of a receiving stream’s
loading capacity that has not been allocated to point sources or to nonpoint
sources and natural background as waste load allocations or load alloca-
tions, respectively. The reserve capacity includes that loading capacity that
has been set aside for a safety margin and is otherwise unallocated.

(48) “Resident Biological Community” means aquatic life expected
to exist in a particular habitat when water quality standards for a specific
ecoregion, basin, or water body are met. This must be established by
accepted biomonitoring techniques.

(49) “Salmon” means chinook, chum, coho, sockeye, and pink
salmon.

(50) “Salmon and Steelhead Spawning Use” means waters that are or
could be used for salmon and steelhead spawning, egg incubation, and fry
emergence. These uses are designated on the following subbasin maps set
out at OAR 340-041-0101 to 340-041-0340: Tables 101B, and 121B, and
Figures 130B, 151B, 160B, 170B, 220B, 230B, 271B, 286B, 300B, 310B,
320B, and 340B.

(51) “Salmon and Trout Rearing and Migration Use” means thermal-
ly suitable rearing habitat for salmon, steelhead, rainbow trout, and cut-
throat trout as designated on subbasin maps set out at OAR 340-041-0101
to 340-041-0340: Figures 130A, 151A, 160A, 170A, 220A, 230A, 271A,
286A, 300A, 310A, 320A, and 340A.

(52) “Salmonid or Salmonids” means native salmon, trout, mountain
whitefish, and char (including bull trout). For purposes of Oregon water
quality standards, salmonid does not include brook or brown trout since
they are introduced species.

(53) “Secondary Treatment” means the following depending on the
context.

(a) For “sewage wastes,” secondary treatment means the minimum
level of treatment mandated by EPA regulations pursuant to Public Law 92-
500.

(b) For “industrial and other waste sources,” secondary treatment
means control equivalent to best practicable treatment (BPT).

(54) “Seven-Day Average Maximum Temperature” means a calcula-
tion of the average of the daily maximum temperatures from seven consec-
utive days made on a rolling basis.

(55) “Sewage” means the water-carried human or animal waste from
residences, buildings, industrial establishments, or other places together
with such groundwater infiltration and surface water as may be present. The
admixture with sewage of industrial wastes or wastes, as defined in this
rule, may also be considered “sewage” within the meaning of this division.

(56) “Short-Term Disturbance” means a temporary disturbance of six
months or less when water quality standards may be violated briefly but not
of sufficient duration to cause acute or chronic effects on beneficial uses.

(57) “Spatial Median” means the value that falls in the middle of a
data set of multiple intergravel dissolved oxygen (IGDO) measurements
taken within a spawning area. Half the samples should be greater than and
half the samples should be less than the spatial median.

(58) “SS” means suspended solids.

(59) “Stormwater Quality Control Facility” means any structure or
drainage way that is designed, constructed, and maintained to collect and
filter, retain, or detain surface water runoff during and after a storm event
for the purpose of water quality improvement. It may also include but is not
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be limited to existing features such as wetlands, water quality swales, and
ponds that are maintained as stormwater quality control facilities.

(60) “Subbasin” means a fourth-field hydrologic unit as identified by
the U.S. Geological Survey.

(61) “Summer” means June 1 through September 30 of each calendar
year.

(62) “Threatened or Endangered Species” means aquatic species list-
ed as either threatened or endangered under the federal Endangered Species
Act (16 USC 1531 et seq. and Title 50 of the Code of Federal Regulations).

(63) “Total Maximum Daily Load (TMDL)” means the sum of the
individual waste load allocations (WLAs) for point sources and load allo-
cations (LAs) for nonpoint sources and background. If receiving water has
only one point source discharger, the TMDL is the sum of that point source
WLA plus the LAs for any nonpoint sources of pollution and natural back-
ground sources, tributaries, or adjacent segments. TMDLs can be expressed
in terms of either mass per time, toxicity, or other appropriate measure. If
Best Management Practices (BMPs) or other nonpoint source pollution
controls make more stringent load allocations practicable, then wasteload
allocations can be made less stringent. Thus, the TMDL process provides
for nonpoint source control tradeoffs.

(64) “Toxic Substance” means those pollutants or combinations of
pollutants, including disease-causing agents, that after introduction to
waters of the state and upon exposure, ingestion, inhalation, or assimilation
either directly from the environment or indirectly by ingestion through food
chains will cause death, disease, behavioral abnormalities, cancer, genetic
mutations, physiological malfunctions (including malfunctions in repro-
duction), or physical deformations in any organism or its offspring.

(65) “Wasteload Allocation (WLA)” means the portion of receiving
water’s loading capacity that is allocated to one of its existing or future
point sources of pollution. WLAs constitute a type of water quality-based
effluent limitation.

(66) “Wastes” means sewage, industrial wastes, and all other liquid,
gaseous, solid, radioactive, or other substances that may cause or tend to
cause pollution of any water of the state.

(67) “Water Quality Limited” means one of the following:

(a) A receiving stream that does not meet narrative or numeric water
quality criteria during the entire year or defined season even after the
implementation of standard technology;

(b) A receiving stream that achieves and is expected to continue to
achieve narrative or numeric water quality criteria but uses higher than
standard technology to protect beneficial uses;

(c) A receiving stream for which there is insufficient information to
determine whether water quality criteria are being met with higher-than-
standard treatment technology or a receiving stream that would not be
expected to meet water quality criteria during the entire year or defined sea-
son without higher than standard technology.

(68) “Water Quality Swale” means a natural depression or wide, shal-
low ditch that is used to temporarily store, route, or filter runoff for the pur-
pose of improving water quality.

(69) “Waters of the state” means lakes, bays, ponds, impounding
reservoirs, springs, wells, rivers, streams, creeks, estuaries, marshes, inlets,
canals, the Pacific Ocean within the territorial limits of the State of Oregon,
and all other bodies of surface or underground waters, natural or artificial,
inland or coastal, fresh or salt, public or private (except those private waters
that do not combine or effect a junction with natural surface or underground
waters) that are located wholly or partially within or bordering the state or
within its jurisdiction.

(70) “Weekly (seven-day) Mean Minimum” for dissolved oxygen
means the minimum of the seven consecutive-day floating average of the
calculated daily mean dissolved oxygen concentration.

(71) “Weekly (seven-day) Minimum Mean” for dissolved oxygen
means the minimum of the seven consecutive-day floating average of the
daily minimum concentration. For purposes of application of the criteria,
this value will be used as the reference for diurnal minimums.

(72) “Without Detrimental Changes in the Resident Biological
Community” means no loss of ecological integrity when compared to nat-

ural conditions at an appropriate reference site or region.
Stat. Auth.: ORS 468.020, 468B.010, 468B.015, 468B.035 & 468B.048
Stats. Implemented: ORS 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 3-2004, f. & cert. ef. 5-28-04

340-041-0033
Toxic Substances

(1) Toxic substances may not be introduced above natural background
levels in waters of the state in amounts, concentrations, or combinations
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that may be harmful, may chemically change to harmful forms in the envi-
ronment, or may accumulate in sediments or bioaccumulate in aquatic life
or wildlife to levels that adversely affect public health, safety, or welfare or
aquatic life, wildlife, or other designated beneficial uses.

(2) Levels of toxic substances in waters of the state may not exceed
the applicable criteria listed in Tables 20, 33A, and 33B. Tables 33A and
33B, adopted on May 20, 2004, update Table 20 as described in this sec-
tion.

(a) Each value for criteria in Table 20 is effective until the correspon-
ding value in Tables 33A or 33B becomes effective.

(A) Each value in Table 33A is effective on February 15, 2005, unless
EPA has disapproved the value before that date. If a value is subsequently
disapproved, any corresponding value in Table 20 becomes effective imme-
diately. Values that are the same in Tables 20 and 33 A remain in effect.

(B) Each value in Table 33B is effective upon EPA approval.

(b) The department will note the effective date for each value in
Tables 20, 33A, and 33B as described in this section.

(3) To establish permit or other regulatory limits for toxic substances
for which criteria are not included in Tables 20, 33A, or 33B, the depart-
ment may use the guidance values in Table 33C, public health advisories,
and other published scientific literature. The department may also require
or conduct bio-assessment studies to monitor the toxicity to aquatic life of
complex effluents, other suspected discharges, or chemical substances

without numeric criteria.
Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 463B.048
Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 3-2004, f. & cert. ef. 5-28-04

340-041-0061
Other Implementation of Water Quality Criteria

(1) A waste treatment and disposal facility may not be constructed or
operated and wastes may not be discharged to public waters without a per-
mit from the department in accordance with ORS 468B.050.

(2) Water quality variances. The commission may grant point source
variances from the water quality standards in this Division where the fol-
lowing requirements are met.

(a) The water quality variance may apply only to the point source for
which the variance is requested and only to the pollutant or pollutants spec-
ified in the variance; the underlying water quality standard otherwise
remains in effect.

(b) A water quality standard variance may not be granted if:

(A) Standards will be attained by all point source dischargers imple-
menting effluent limitations required under sections 301(b) and 306 of the
federal Clean Water Act and by nonpoint sources implementing cost-effec-
tive and reasonable best management practices; or

(B) The variance would likely jeopardize the continued existence of
any threatened or endangered species listed under section 4 of the
Endangered Species Act or result in the destruction or adverse modification
of such species’ critical habitat.

(c) Before a variance is granted, the applicant must demonstrate that
attaining the water quality standard is not feasible for one of the following
reasons:

(A) Naturally occurring pollutant concentrations prevent the attain-
ment of the use.

(B) Natural, ephemeral, intermittent, or low flow conditions or water
levels prevent the attainment of the use, unless these conditions may be
compensated for by the discharge of sufficient volume of effluent dis-
charges to enable uses to be met without violating state water conservation
requirements.

(C) Human-caused conditions or sources of pollution prevent the
attainment of the use and cannot be remedied or would cause more envi-
ronmental damage to correct than to leave in place.

(D) Dams, diversions, or other types of hydrologic modifications pre-
clude the attainment of the use, and it is not feasible to restore the water
body to its original condition or to operate such modification in a way
which would result in the attainment of the use.

(E) Physical conditions related to the natural features of the water
body, such as the lack of a proper substrate, cover, flow, depth, pools, rif-
fles, and unrelated to water quality preclude attainment of aquatic life pro-
tection uses.

(F) Controls more stringent than those required by sections 301(b)
and 306 of the federal Clean Water Act would result in substantial and
widespread economic and social impact.

(d) Procedures. An applicant for a water quality standards variance
must submit a request for a variance to the department. The application
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must include all relevant information showing that the requirements for a
variance have been satisfied. The burden is on the applicant to demonstrate
that the designated use is unattainable for one of the reasons specified in
subsection (c) of this section. If the department preliminarily determines
that grounds exist for granting a variance, it must provide public notice of
the proposed variance and an opportunity for public comment.

(A) The department may condition the variance on the performance
of additional studies, monitoring, management practices, and other controls
deemed necessary. These terms and conditions will be incorporated into the
applicant’s NPDES permit or department order.

(B) A variance may not exceed three years or the term of the NPDES
permit, whichever is less. A variance may be renewed if the applicant reap-
plies and demonstrates that the use in question is still not attainable.
Renewal of the variance may be denied if the applicant does not comply
with the conditions of the original variance or otherwise does not meet the
requirements of this section.

(C) DEQ approval of a variance for a point source is not effective
under the federal Clean Water Act until submitted to and approved by EPA.

(3) Plans for all sewage and industrial waste treatment, control, and
disposal facilities must be submitted to the department for review and
approval prior to construction as required by ORS 468B.055.

(4) Minimum design criteria for waste treatment and control facilities
prescribed under this plan and other waste treatment and controls deemed
necessary to ensure compliance with the water quality standards contained
in this plan must be provided in accordance with specific permit conditions
for those sources or activities for which permits are required and the fol-
lowing implementation program.

(a) For new or expanded waste loads or activities, fully approved
treatment or control facilities, or both, must be provided prior to discharge
of any wastes from the new or expanded facilities or conduct of the new or
expanded activity.

(b) For existing waste loads or activities, additional treatment or con-
trol facilities necessary to correct specific unacceptable water quality con-
ditions must be provided in accordance with a specific program and
timetable incorporated into the waste discharge permit for the individual
discharger or activity. In developing treatment requirements and imple-
mentation schedules for existing installations or activities, consideration
will be given to the impact upon the overall environmental quality, includ-
ing air, water, land use, and aesthetics.

(c) Wherever minimum design criteria for waste treatment and con-
trol facilities set forth in this plan are more stringent than applicable feder-
al standards and treatment levels currently being provided, upgrading to the
more stringent requirements will be deferred until it is necessary to expand
or otherwise modify or replace the existing treatment facilities. Such defer-
ral will be acknowledged in the permit for the source.

(d) Where planning, design, or construction of new or modified waste
treatment and controls to meet prior applicable state or federal requirements
is underway at the time this plan is adopted, such plans, design, or con-
struction may be completed under the requirements in effect when the proj-
ect was initiated. Upgrading to meet more stringent future requirements
will be timed in accordance with section (3) of this rule.

(5) Confined animal feeding operations (CAFOs) are regulated under
OAR 340-051-0005 through 340-051-0080 to minimize potential adverse
effect on water quality (see also OAR 603-074-0005 through 603-074-
0070).

(6) Programs for control of pollution from nonpoint sources when
developed by the department or by other agencies pursuant to section 208
of the federal Clean Water Act and approved by the department will be
incorporated into this plan by amendment via the same process used to
adopt the plan unless other procedures are established by law.

(7) Where minimum requirements of federal law or enforceable reg-
ulations are more stringent than specific provisions of this plan, the federal
requirements will prevail.

(8) Within the framework of statewide priorities and available
resources, the department will monitor water quality within the basin for
the purposes of evaluating conformance with the plan and developing infor-
mation for additions or updates.

(9) The commission recognizes that the potential exists for conflicts
between water quality management plans and the land use plans and
resource management plans that local governments and other agencies are
required to develop. If conflicts develop, the department will meet with the
local governments or responsible agencies to resolve the conflicts.
Revisions will be presented for adoption via the same process used to adopt
the plan unless other specific procedures are established by law.
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(10) The department will calculate and include effluent limits speci-
fied in pounds per day, which will be the mass load limits for biochemical
oxygen demand or carbonaceous biochemical oxygen demand and total
suspended solids in National Pollutant Discharge Elimination System per-
mits issued to all sewage treatment facilities. These limits must be calcu-
lated as follows.

(a) Except as noted in paragraph (H) of this subsection, the following
requirements apply to existing facilities and to facilities receiving depart-
mental approval for engineering plans and specifications for new treatment
facilities or treatment facilities expanding the average dry weather treat-
ment capacity before June 30, 1992:

(A) During periods of low stream flows (approximately May 1
through October 31), the monthly average mass load expressed as pounds
per day may not exceed the applicable monthly concentration effluent limit
times the design average dry weather flow expressed in million gallons per
day times 8.34. The weekly average mass load expressed as pounds per day
may not exceed the monthly average mass load times 1.5. The daily mass
load expressed in pounds per day may not exceed the monthly average
mass load times 2.0.

(B) During the period of high stream flows (approximately November
1 through April 30), the monthly average mass load expressed as pounds
per day may not exceed the monthly concentration effluent limit times the
design average wet weather flow expressed in million gallons per day times
8.34. The weekly average mass load expressed as pounds per day may not
exceed the monthly average mass load times 1.5. The daily mass load
expressed in pounds per day may not exceed the monthly average mass
load times 2.0.

(C) On any day that the daily flow to a sewage treatment facility
exceeds the lesser hydraulic capacity of the secondary treatment portion of
the facility or twice the design average dry weather flow, the daily mass
load limit does not apply. The permittee must operate the treatment facility
at highest and best practicable treatment and control.

(D) The design average wet weather flow used in calculating mass
loads must be approved by the department in accordance with prudent engi-
neering practice and must be based on a facility plan approved by the
department, engineering plans and specifications approved by the depart-
ment, or an engineering evaluation. The permittee must submit documenta-
tion describing and supporting the design average wet weather flow with
the permit application, application for permit renewal, or modification
request or upon request by the department. The design average wet weath-
er flow is defined as the average flow between November 1 and April 30
when the sewage treatment facility is projected to be at design capacity for
that portion of the year.

(E) Mass loads assigned as described in paragraphs (B) and (C) of this
subsection will not be subject to OAR 340-041-0004(7);

(F) Mass loads as described in this rule will be included in permits
upon renewal or upon a request for permit modification.

(G) Within 180 days after permit renewal or modification, a permit-
tee receiving higher mass loads under this rule and having a separate sani-
tary sewer system must submit to the department for review and approval a
proposed program and time schedule for identifying and reducing inflow.
The program must include the following:

(i) Identification of all overflow points and verification that sewer
system overflows are not occurring up to a 24-hour, five-year storm event
or equivalent;

(ii) Monitoring of all pump station overflow points;

(iii) A program for identifying and removing all inflow sources into
the permit holder’s sewer system over which the permit holder has legal
control; and

(iv) For those permit holders not having the necessary legal authority
for all portions of the sewer system discharging into the permit holder’s
sewer system or treatment facility, a program and schedule for gaining legal
authority to require inflow reduction and a program and schedule for
removing inflow sources.

(H) Within one year after the department’s approval of the program,
the permit holder must begin implementation of the program.

(I) Paragraphs (A) through (G) of this subsection do not apply to the
cities of Athena, Elgin, Adair Village, Halsey, Harrisburg, Independence,
Carlton, and Sweet Home. Mass load limits have been individually
assigned to these facilities.

(b) For new sewage treatment facilities or treatment facilities expand-
ing the average dry weather treatment capacity and receiving engineering
plans and specifications approval from the department after June 30, 1992,
the mass load limits must be calculated by the department based on the pro-
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posed treatment facility capabilities and the highest and best practicable
treatment to minimize the discharge of pollutants.

(c) Mass load limits as defined in this rule may be replaced by more
stringent limits if required by waste load allocations established in accor-
dance with a TMDL for treatment facilities discharging to water quality
limited streams or if required to prevent or eliminate violations of water
quality standards.

(d) If the design average wet weather flow or the hydraulic secondary
treatment capacity is not known or has not been approved by the depart-
ment at the time of permit issuance, the permit must include as interim mass
load limits the mass load limits in the previous permit issued to the permit
holder for the treatment facility. The permit must also include a requirement
that the permit holder submit to the department the design average wet
weather flow and hydraulic secondary treatment capacity within 12 months
after permit issuance. Upon review and approval of the design flow infor-
mation, the department will modify the permit and include mass load lim-
its as described in subsection (a) of this section.

(e) Each permit holder with existing sewage treatment facilities oth-
erwise subject to subsection (a) of this section may choose mass load lim-
its calculated as follows:

(A) The monthly average mass load expressed as pounds per day may
not exceed the applicable monthly concentration effluent limit times the
design average dry weather flow expressed in million gallons per day times
8.34 pounds per gallon.

(B) The weekly average mass load expressed as pounds per day may
not exceed the monthly average mass load times 1.5.

(C) The daily mass load expressed in pounds per day may not exceed
the monthly average mass load times 2.0. If existing mass load limits are
retained by the permit holder, the terms and requirements of subsection (a)
of this section do not apply.

(f) The commission may grant exceptions to subsection (a) of this sec-
tion. In allowing increased discharged loads, the commission must make
the findings specified in OAR 340-041-0004(9)(a) for waste loads and the
following findings:

(A) Mass loads calculated in subsection (a) of this section cannot be
achieved with the existing treatment facilities operated at maximum effi-
ciency at projected design flows; and

(B) There are no practicable alternatives to achieving the mass loads
as calculated in subsection (a) of this section.

(11) Forestry on state and private lands. For forest operations on state
or private lands, water quality standards are intended to be attained and are
implemented through best management practices and other control mecha-
nisms established under the Forest Practices Act (ORS 527.610 to 527.992)
and rules thereunder, administered by the Oregon Department of Forestry.
Therefore, forest operations that are in compliance with the Forest Practices
Act requirements are (except for the limits set out in ORS 527.770) deemed
in compliance with this division. DEQ will work with the Oregon
Department of Forestry to revise the Forest Practices program to attain
water quality standards.

(12) Agricultural water quality management plans to reduce agricul-
tural nonpoint source pollution are developed and implemented by the
Oregon Department of Agriculture (ODA) through a cooperative agreement
with the department to implement applicable provisions of ORS 568.900 to
568.933 and 561.191. If the department has reason to believe that agricul-
tural discharges or activities are contributing to water quality problems
resulting in water quality standards violations, the department may consult
with the ODA. If water quality impacts are likely from agricultural sources
and the department determines that a water quality management plan is
necessary, the director may write a letter to the director of the ODA request-
ing that such a management plan be prepared and implemented to reduce
pollutant loads and achieve the water quality criteria.

(13) Agriculture and forestry on federal lands. Agriculture and
forestry activities conducted on federal land must meet the requirements of
this division and are subject to the department’s jurisdiction. Pursuant to
Memoranda of Agreement with the U.S. Forest Service and the Bureau of
Land Management, water quality standards are expected to be met through
the development and implementation of water quality restoration plans,
best management practices, and aquatic conservation strategies. Where the
department designates a federal agency as a designated management
agency, implementation of these plans, practices, and strategies is deemed
compliance with this division.

(14) Testing methods. The analytical testing methods for determining
compliance with the water quality standards in this rule must comply with
40 CFR Part 136 or, if Part 136 does not prescribe a method, with the most
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recent edition of Standard Methods for the Examination of Water and Waste
Water published jointly by the American Public Health Association,
American Water Works Association, and Water Pollution Control
Federation; if the department has published an applicable superseding
method, testing must comply with the superseding method. Testing in
accordance with an alternative method must comply with this rule if the
department has published the method or has approved the method in writ-
ing.

(15) Reservoirs or managed lakes are deemed in compliance with
water quality criteria for temperature, pH, or dissolved oxygen (DO) if all
of the following circumstances exist.

(a) The water body has thermally stratified naturally or due to the
presence of an impoundment.

(b) The water body has three observable layers, defined as the epil-
imnion, metalimnion, and hypolimnion.

(c) A layer exists in the reservoir or managed lake in which tempera-
ture, pH, and DO criteria are all met, and the layer is sufficient to support
beneficial uses.

(d) All practicable measures have been taken by the entities responsi-
ble for management of the reservoir or managed lake to maximize the lay-
ers meeting the temperature, pH, and DO criteria.

(e) One of the following conditions is met:

(A) The streams or river segments immediately downstream of the
water body meet applicable criteria for temperature, pH, and DO.

(B) All practicable measures have been taken to maximize down-
stream water quality potential and fish passage.

(C) If the applicable criteria are not met in the stream or river segment
immediately upstream of the water body, then no further measurable down-
stream degradation of water quality has taken place due to stratification of
the reservoir or managed lake.

(16) Compliance schedules. In a permit issued under OAR 340, divi-
sion 045 or in a water quality certification under OAR 340, division 48, the
department may include compliance schedules for the implementation of
effluent limits derived from water quality criteria in this division. A com-
pliance schedule in an NPDES permit is allowed only for water quality
based effluent limits that are newly applicable to the permit and must com-
ply with provisions in 40 CFR §122.47 (including the requirement that

water quality criteria must be achieved as soon as possible).
Stat. Auth.: ORS 468.020, 468B.030, 468B.035 & 468B.048
Stats. Implemented: ORS 468B.030, 468B.035 & 468B.048
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03; DEQ 3-2004, f. & cert. ef. 5-28-04

Adm. Order No.: DEQ 4-2004(Temp)

Filed with Sec. of State: 6-8-2004

Certified to be Effective: 6-8-04 thru 12-5-04

Notice Publication Date:

Rules Amended: 340-016-0055

Subject: The rule amendments address statutory changes made by
the 2001 Legislative Assembly that pertain to filing deadlines and
sunset dates.

Rules Coordinator: Roberta Young—(503) 229-6408

340-016-0055
Application Procedures

Any Oregon taxpayer may apply for the certification of a pollution
control facility to take relief from their Oregon tax liability. The applicant
and the facility shall be eligible under ORS 307.405, 315.304, and 468.150
to 468.190. The applicant shall submit the application to the Department on
the application form provided by the Department.

(1) Application for Preliminary Certification. An applicant may apply
for preliminary certification of a pollution control facility to determine if a
future facility would meet the certification requirements as set forth in OAR
340-016-0060. The applicant may submit the optional preliminary applica-
tion anytime before the construction of the pollution control facility is com-
plete. If the Commission issues a preliminary certificate and if the applicant
constructs the facility as represented on the preliminary application and the
preliminary certificate then the facility shall meet the requirements as set
forth in OAR 340-016-0060. The preliminary certification of a facility does
not exempt the applicant from submitting a timely application for final cer-
tification as set forth in section (2) of this rule.

(2) Application for Final Certification. The applicant shall submit all
information, exhibits and substantiating documents requested on the appli-
cation for final certification. The Department shall reject the application for
final certification if the applicant fails to submit the application:
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(a) After the construction of the facility is substantially complete and
the facility is placed in service;

(b) Within one year after construction of the facility is substantially
completed; and

(c) On or before December 31, 2008.

(3) Complete Application. The applicant shall submit to the
Department an application as set forth in section (1) or section (2) that is
complete and ready to process. For an application to be complete and ready
to process, the applicant shall:

(a) Complete all required application fields;

(b) Provide all appropriate exhibits;

(c) Explain how the facility is eligible for a pollution control tax cred-
it as set forth in OAR 340-016-0060. The applicant shall include supporting
documentation if the facility is eligible for certification based upon orders or
permit limitations;

(d) Include the appropriate fees established in OAR 340-016-0065;

(e) Provide documentation that substantiates the facility cost as
claimed on the appliction for final certification and as set forth in OAR 340-
016-0070;

(f) Contain a statement that the facility is in compliance with
Department statutes, rules and standards, and any documentation regarding
non-compliance;

(g) Sign the application certifying that all claims made on the applica-
tion are true and accurate;

(h) Provide a copy of a written agreement between the lessor and les-
see designating the party to receive the tax credit if the applicant is claiming
a tax credit for a leased facility. The applicant shall provide a copy of the
cover, first and signature pages of the complete and current lease agreement
for the facility. The Department may request a copy of the complete agree-
ment; and

(i) Provide a copy of a written and signed agreement between the own-
ers designating the party or parties to receive the tax credit certificate if the
applicant is claiming the tax credit for a facility with more than one owner.

(4) Department Notification. The Department shall notify the applicant
in writing when:

(a) Rejecting an application for the applicant’s failure to file a timely
application as set forth in sections (1) and (2) of this rule or rejecting an
application for failure to provide a timely response as set forth in subsection
(5)(a) of this rule.

(b) Requiring additional information from the applicant. The
Department shall request additional information within 60 days from the
date the Department received the application if the Department is unable to
complete the review;

(c) Requiring additional information, for applications for final certifi-
cation only, if the Department is unable to determine the actual cost of the
facility or the portion of the actual cost of the facility properly allocable to
pollution control;

(d) Notifying the applicant of the date, time and place of the
Commission meeting where the Commission shall take action on the appli-
cation; and

(e) Notifying the applicant of the action taken by the Commission. If
the Commission rejects an application for certification; certifies a lesser
actual cost of the facility; or certifies a lesser portion of the actual cost prop-
erly allocable to pollution control, material recovery or recycling than the
applicant claimed in the application for certification, the Commission shall
cause written notice of its action, and a concise statement of the findings and
reasons therefore, to be sent by registered or certified mail to the applicant.

(5) Applicant Response to Notification. The applicant:

(a) Shall respond to the Department within 60 days of receipt of the
Department’s written notification when the Department requests additional
information as set forth in section (4) of this rule. The applicant shall
respond by providing the additional information requested or by submitting
a written estimate of the time needed to provide the information necessary
to complete the application.

(b) May appeal from the rejection or reduction as provided in ORS
468.170(3) and 468.110.

(6) Extension of Time. The Commission may grant an extension of
time to submit an application for final certification. An extension of time:

(a) Shall only be considered for applications that may exceed the time
limits set forth in section (2) of this rule;

(b) Shall not extend the period for filing an application beyond
December 31, 2008; and

(c) Shall only be granted for circumstances beyond the control of the
applicant that would make filing a timely application unreasonable.
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[ED. NOTE: Applications referenced are available from the agency.]

Stat. Auth.: ORS 468.150

Stats. Implemented: ORS 468.150 - ORS 468.190

Hist.: DEQ 5-1998, f. 4-24-98, cert. ef. 5-1-98; DEQ 4-2004(Temp), f. & cert. ef. 6-8-04 thru
12-5-04

Adm. Order No.: DEQ 5-2004

Filed with Sec. of State: 6-11-2004

Certified to be Effective: 6-11-04

Notice Publication Date: 1-1-04

Rules Adopted: 340-035-0110

Rules Amended: 340-035-0035

Subject: The purpose of this rulemaking proceeding is to recognize
the special characteristics of wind energy facilities while protecting
the public from unreasonable or harmful noise levels.

1) Maintain the Commission’s Table 8 limits on all wind energy
facilities.

2) Provide that the background baseline is 26 dBA for ambient
wind energy facility noise unless evidence shows that the actual
background level is higher.

3) Provide that any willing landowner may waive the ambient
noise degradation standard for his or her property, while maintain-
ing the Table 8 limits; such waiver must be recorded with the coun-
ty to accompany the legal title to the property.

4) Create a standard protocol based on IEC 61400, developed by
the International Electrotechnical Commission, the recognized inter-
national body for standards development activities. This standard
would be used for modeling and measuring noise impacts from wind
energy facilities to ensure compliance with the Commission’s stan-
dards.

5) Add a provision clarifying the Commission’s suspension of the
administration of the noise program.

Rules Coordinator: Roberta Young—(503) 229-6408

340-035-0035
Noise Control Regulations for Industry and Commerce

(1) Standards and Regulations:

(a) Existing Noise Sources. No person owning or controlling an exist-
ing industrial or commercial noise source shall cause or permit the operation
of that noise source if the statistical noise levels generated by that source and
measured at an appropriate measurement point, specified in subsection
(3)(b) of this rule, exceed the levels specified in Table 7, except as otherwise
provided in these rules.

(b) New Noise Sources:

(A) New Sources Located on Previously Used Sites. No person own-
ing or controlling a new industrial or commercial noise source located on a
previously used industrial or commercial site shall cause or permit the oper-
ation of that noise source if the statistical noise levels generated by that new
source and measured at an appropriate measurement point, specified in sub-
section (3)(b) of this rule, exceed the levels specified in Table 8, except as
otherwise provided in these rules. For noise levels generated by a wind ener-
gy facility including wind turbines of any size and any associated equipment
or machinery, subparagraph (1)(b)(B)(iii) applies.

(B) New Sources Located on Previously Unused Site:

(i) No person owning or controlling a new industrial or commercial
noise source located on a previously un9used industrial or commercial site
shall cause or permit the operation of that noise source if the noise levels
generated or indirectly caused by that noise source increase the ambient sta-
tistical noise levels, L10 or L50, by more than 10 dBA in any one hour, or
exceed the levels specified in Table 8, as measured at an appropriate meas-
urement point, as specified in subsection (3)(b) of this rule, except as spec-
ified in subparagraph (1)(b)(B)(iii).

(ii) The ambient statistical noise level of a new industrial or commer-
cial noise source on a previously unused industrial or commercial site shall
include all noises generated or indirectly caused by or attributable to that
source including all of its related activities. Sources exempted from the
requirements of section (1) of this rule, which are identified in subsections
(5)(b) - (), (j), and (k) of this rule, shall not be excluded from this ambient
measurement.

(iii) For noise levels generated or caused by a wind energy facility:

(I) The increase in ambient statistical noise levels is based on an
assumed background L50 ambient noise level of 26 dBA or the actual ambi-
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ent background level. The person owning the wind energy facility may con-
duct measurements to determine the actual ambient L10 and L50 back-
ground level.

(II) The “actual ambient background level” is the measured noise level
at the appropriate measurement point as specified in subsection (3)(b) of this
rule using generally accepted noise engineering measurement practices.
Background noise measurements shall be obtained at the appropriate meas-
urement point, synchronized with windspeed measurements of hub height
conditions at the nearest wind turbine location. “Actual ambient background
level” does not include noise generated or caused by the wind energy facil-
ity.

(IIT) The noise levels from a wind energy facility may increase the
ambient statistical noise levels L10 and L50 by more than 10 dBA (but not
above the limits specified in Table 8), if the person who owns the noise sen-
sitive property executes a legally effective easement or real covenant that
benefits the property on which the wind energy facility is located. The ease-
ment or covenant must authorize the wind energy facility to increase the
ambient statistical noise levels, L10 or L50 on the sensitive property by
more than 10 dBA at the appropriate measurement point.

(IV) For purposes of determining whether a proposed wind energy
facility would satisfy the ambient noise standard where a landowner has not
waived the standard, noise levels at the appropriate measurement point are
predicted assuming that all of the proposed wind facility’s turbines are oper-
ating between cut-in speed and the wind speed corresponding to the maxi-
mum sound power level established by IEC 61400-11 (version 2002-12).
These predictions must be compared to the highest of either the assumed
ambient noise level of 26 dBA or to the actual ambient background L10 and
L50 noise level, if measured. The facility complies with the noise ambient
background standard if this comparison shows that the increase in noise is
not more than 10 dBA over this entire range of wind speeds.

(V) For purposes of determining whether an operating wind energy
facility complies with the ambient noise standard where a landowner has not
waived the standard, noise levels at the appropriate measurement point are
measured when the facility’s nearest wind turbine is operating over the
entire range of wind speeds between cut-in speed and the windspeed corre-
sponding to the maximum sound power level and no turbine that could con-
tribute to the noise level is disabled. The facility complies with the noise
ambient background standard if the increase in noise over either the assumed
ambient noise level of 26 dBA or to the actual ambient background L10 and
L50 noise level, if measured, is not more than 10 dBA over this entire range
of wind speeds.

(VI) For purposes of determining whether a proposed wind energy
facility would satisfy the Table 8 standards, noise levels at the appropriate
measurement point are predicted by using the turbine’s maximum sound
power level following procedures established by IEC 61400-11 (version
2002-12), and assuming that all of the proposed wind facility’s turbines are
operating at the maximum sound power level.

(VII) For purposes of determining whether an operating wind energy
facility satisfies the Table 8 standards, noise generated by the energy facili-
ty is measured at the appropriate measurement point when the facility’s
nearest wind turbine is operating at the windspeed corresponding to the
maximum sound power level and no turbine that could contribute to the
noise level is disabled.

(c) Quiet Areas. No person owning or controlling an industrial or com-
mercial noise source located either within the boundaries of a quiet area or
outside its boundaries shall cause or permit the operation of that noise source
if the statistical noise levels generated by that source exceed the levels spec-
ified in Table 9 as measured within the quiet area and not less than 400 feet
(122 meters) from the noise source.

(d) Impulse Sound. Notwithstanding the noise rules in Tables 7
through 9, no person owning or controlling an industrial or commercial
noise source shall cause or permit the operation of that noise source if an
impulsive sound is emitted in air by that source which exceeds the sound
pressure levels specified below, as measured at an appropriate measurement
point, as specified in subsection (3)(b) of this rule:

(A) Blasting. 98 dBC, slow response, between the hours of 7 a.m. and
10 p.m. and 93 dBC, slow response, between the hours of 10 p.m. and 7 a.m.

(B) All Other Impulse Sounds. 100 db, peak response, between the
hours of 7 a.m. and 10 p.m. and 80 dB, peak response, between the hours of
10 p.m. and 7 a.m.

(f) Octave Bands and Audible Discrete Tones. When the Director has
reasonable cause to believe that the requirements of subsection (1)(a), (b), or
(c) of this rule do not adequately protect the health, safety, or welfare of the
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public as provided for in ORS Chapter 467, the Department may require the
noise source to meet the following rules:

(A) Octave Bands. No person owning or controlling an industrial or
commercial noise source shall cause or permit the operation of that noise
source if such operation generates a median octave band sound pressure
level which, as measured at an appropriate measurement point, specified in
subsection (3)(b) of this rule, exceeds applicable levels specified in Table
10.

(B) One-third Octave Band. No person owning or controlling an indus-
trial or commercial noise source shall cause or permit the operation of that
noise source if such operation generates a median one-third octave band
sound pressure level which, as measured at an appropriate measurement
point, specified in subsection (3)(b) of this rule, and in a one-third octave
band at a preferred frequency, exceeds the arithmetic average of the median
sound pressure levels of the two adjacent one-third octave bands by:

(i) 5 dB for such one-third octave band with a center frequency from
500 Hertz to 10,000 Hertz, inclusive. Provided: Such one-third octave band
sound pressure level exceeds the sound pressure level of each adjacent one-
third octave band; or

(ii) 8 dB for such one-third octave band with a center frequency from
160 Hertz to 400 Hertz, inclusive. Provided: Such one-third octave band
sound pressure level exceeds the sound pressure level of each adjacent one-
third octave band; or

(iii) 15 dB for such one-third octave band with a center frequency from
25 Hertz to 125 Hertz, inclusive. Provided: Such one-third octave band
sound pressure level exceeds the sound pressure level of each adjacent one-
third octave band;

(iv) This rule shall not apply to audible discrete tones having a one-
third octave band sound pressure level 10 dB or more below the allowable
sound pressure levels specified in Table 10 for the octave band which con-
tains such one-third octave band.

(2) Compliance. Upon written notification from the Director, the
owner or controller of an industrial or commercial noise source operating in
violation of the adopted rules shall submit a compliance schedule acceptable
to the Department. The schedule will set forth the dates, terms, and condi-
tions by which the person responsible for the noise source shall comply with
the adopted rules.

(3) Measurement:

(a) Sound measurements procedures shall conform to those procedures
which are adopted by the Commission and set forth in Sound Measurement
Procedures Manual (NPCS-1), or to such other procedures as are approved
in writing by the Department;

(b) Unless otherwise specified, the appropriate measurement point
shall be that point on the noise sensitive property, described below, which is
further from the noise source:

(A) 25 feet (7.6 meters) toward the noise source from that point on the
noise sensitive building nearest the noise source;

(B) That point on the noise sensitive property line nearest the noise
source.

(4) Monitoring and Reporting:

(a) Upon written notification from the Department, persons owning or
controlling an industrial or commercial noise source shall monitor and
record the statistical noise levels and operating times of equipment, facili-
ties, operations, and activities, and shall submit such data to the Department
in the form and on the schedule requested by the Department. Procedures for
such measurements shall conform to those procedures which are adopted by
the Commission and set forth in Sound Measurement Procedures Manual
(NPCS-1);

(b) Nothing in this rule shall preclude the Department from conduct-
ing separate or additional noise tests and measurements. Therefore, when
requested by the Department, the owner or operator of an industrial or com-
mercial noise source shall provide the following:

(A) Access to the site;

(B) Reasonable facilities, where available, including but not limited to,
electric power and ladders adequate to perform the testing;

(C) Cooperation in the reasonable operation, manipulation, or shut-
down of various equipment or operations as needed to ascertain the source
of sound and measure its emission.

(5) Exemptions: Except as otherwise provided in subparagraph
(1)(b)(B)(ii) of this rule, the rules in section (1) of this rule shall not apply
to:

(a) Emergency equipment not operated on a regular or scheduled basis;

(b) Warning devices not operating continuously for more than 5 min-
utes;
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(c) Sounds created by the tires or motor used to propel any road vehi-
cle complying with the noise standards for road vehicles;

(d) Sounds resulting from the operation of any equipment or facility of
a surface carrier engaged in interstate commerce by railroad only to the
extent that such equipment or facility is regulated by pre-emptive federal
regulations as set forth in Part 201 of Title 40 of the Code of Federal
Regulations, promulgated pursuant to Section 17 of the Noise Control Act
of 1972, 86 Stat. 1248, Public Law 92-576; but this exemption does not
apply to any standard, control, license, regulation, or restriction necessitated
by special local conditions which is approved by the Administrator of the
EPA after consultation with the Secretary of Transportation pursuant to pro-
cedures set forth in Section 17(c)(2) of the Act;

(e) Sounds created by bells, chimes, or carillons;

(f) Sounds not electronically amplified which are created by or gener-
ated at sporting, amusement, and entertainment events, except those sounds
which are regulated under other noise standards. An event is a noteworthy
happening and does not include informal, frequent, or ongoing activities
such as, but not limited to, those which normally occur at bowling alleys or
amusement parks operating in one location for a significant period of time;

(g) Sounds that originate on construction sites.

(h) Sounds created in construction or maintenance of capital equip-
ment;

(i) Sounds created by lawn care maintenance and snow removal equip-
ment;

(j) Sounds generated by the operation of aircraft and subject to pre-
emptive federal regulation. This exception does not apply to aircraft engine
testing, activity conducted at the airport that is not directly related to flight
operations, and any other activity not pre-emptively regulated by the feder-
al government or controlled under OAR 340-035-0045;

(k) Sounds created by the operation of road vehicle auxiliary equip-
ment complying with the noise rules for such equipment as specified in
OAR 340-035-0030(1)(e);

(1) Sounds created by agricultural activities;

(m) Sounds created by activities related to the growing or harvesting
of forest tree species on forest land as defined in subsection (1) of ORS
526.324.

(6) Exceptions: Upon written request from the owner or controller of
an industrial or commercial noise source, the Department may authorize
exceptions to section (1) of this rule, pursuant to rule 340-035-0010, for:

(a) Unusual and/or infrequent events;

(b) Industrial or commercial facilities previously established in areas
of new development of noise sensitive property;

(¢) Those industrial or commercial noise sources whose statistical
noise levels at the appropriate measurement point are exceeded by any noise
source external to the industrial or commercial noise source in question;

(d) Noise sensitive property owned or controlled by the person who
controls or owns the noise source;

(e) Noise sensitive property located on land zoned exclusively for
industrial or commercial use.

[ED. NOTE: Tables referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 467

Stats. Implemented: ORS 467.030

Hist.: DEQ 77, f. 9-5-74, ef. 9-25-74; DEQ 135, f. & ef. 6-7-77; DEQ 8-1980, f. & ef. 3-11-
80; DEQ 7-1983, f. & ef. 4-22-83; DEQ 5-2004, f. & cert. ef. 6-11-04

340-035-0110
Suspension of Commission and Department Responsibilities

In 1991, the Legislative Assembly withdrew all funding for imple-
menting and administering ORS chapter 467 and the Department’s noise
program. Accordingly, the Commission and the Department have suspend-
ed administration of the noise program, including but not limited to pro-
cessing requests for exceptions and variances, reviewing plans, issuing cer-
tifications, forming advisory committees, and responding to complaints.
Similarly, the public’s obligations to submit plans or certifications to the

Department are suspended.
Stat. Auth.: ORS 467
Stats. Implemented: ORS 467
Hist.: DEQ 5-2004, f. & cert. ef. 6-11-04

Department of Fish and Wildlife
Chapter 635

Adm. Order No.: DFW 43-2004(Temp)
Filed with Sec. of State: 5-17-2004
Certified to be Effective: 5-19-04 thru 7-31-04
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Notice Publication Date:

Rules Amended: 635-041-0090

Subject: Amend rules in the spring salmon season for Treaty Indi-
an fishers in the Columbia River above Bonneville Dam consistent
with action taken May 17, 2004 by the Columbia River Compact.
Rules Coordinator: Katie Thiel—(503) 947-6033

635-041-0090
Spring Salmon Season

(1) Salmon, steelhead, walleye, carp, and shad may be taken for com-
mercial purposes in the Columbia River above Bonneville Dam from 6
a.m., May 19, 2004 to 6 p.m., May 21, 2004.

(2) There are no mesh size restrictions.

(3) Closed areas set forth in OAR 635-041-0045 remain in effect with
the exception of the Spring Creek sanctuary.

(4) Sturgeon may not be sold. Sturgeon between 4 and 5 feet in length
in The Dalles and John Day pools and sturgeon between 45-60 inches in the
Bonneville pool may be kept for subsistence use.

(5) Sale of platform and hook-and-line caught fish and catch from
Drano Lake, Wind River, Klickitat River and White Salmon River is
allowed from 6 a.m., May 11, 2004 through 6 p.m. May 31, 2004; only dur-
ing those days and hours when those tributaries are open under lawfully

enacted Yakama Nation Tribal subsistence fisheries.
Stat. Auth.: ORS 496.118 & 506.119
Stats Implemented: ORS 506.109, 506.129 & 507.030
Hist: DFW 37-2004(Temp), f. 4-30-04, cert. ef. 5-4-04 thru 7-31-04; DFW 41-2004(Temp),
f. 5-7-04, cert. ef. 5-11-04 thru 7-31-04; DFW 43-2004(Temp), f. 5-17-04, cert. ef. 5-19-04
thru 7-31-04

ecccccccoe

Adm. Order No.: DFW 44-2004(Temp)

Filed with Sec. of State: 5-17-2004

Certified to be Effective: 5-20-04 thru 7-31-04

Notice Publication Date:

Rules Amended: 635-023-0125, 635-042-0145, 635-042-0160, 635-
042-0180

Subject: Amend rules to reopen Select Areas fisheries for harvest
opportunities, both commercial and sport. Modifications to regula-
tions are consistent with Compact Action and Oregon State juris-
diction.

Rules Coordinator: Katie Thiel—(503) 947-6033

635-023-0125
Spring Sport Fishery

(1) The 2004 Oregon Sport Fishing Regulations provide requirements
for the Columbia River Zone and the Snake River Zone. However, addi-
tional regulations may be adopted in this rule division from time to time,
and, to the extent of any inconsistency, they supersede the 2004 Oregon
Sport Fishing Regulations.

(2) The Columbia River is open from January 1, 2004 through May
15, 2004, from the mouth at Buoy 10 upstream to the I-5 Bridge; from
March 16, 2004 through May 15, 2004 from I-5 Bridge upstream to
Bonneville Dam and from Tower Island power lines upstream to McNary
Dam plus the Oregon bank between Bonneville Dam and the Tower Island
power lines with the following restrictions:

(a) Adipose fin-clipped chinook salmon, adipose fin-clipped steel-
head, and shad may be retained.

(b) All non-adipose fin-clipped chinook salmon and non-adipose fin-
clipped steelhead must be released immediately unharmed.

(c) Catch limits of two adult salmon or steelhead and five jacks per
day are in effect as per permanent regulations.

(3) The Columbia River from I-5 Bridge upstream to Bonneville Dam
is closed to angling for salmon, steelhead and shad effective Thursday,
12:01 AM, April 22, 2004 and reverts to permanent angling regulations
effective 12:01 AM, May 16, 2004.

(4) The Columbia River from Buoy 10 upstream to I-5 Bridge is
closed to angling for salmon, steelhead and shad effective Saturday, 12:01
AM, May 1, 2004 and reverts to permanent angling regulations effective
12:01 AM, May 16, 2004.

(5) The Columbia River from Bonneville Dam upstream to McNary
Dam plus the Oregon bank between Bonneville Dam and the Tower Island
power lines is closed to angling for salmon and steelhead effective
Thursday, 12:01 AM, May 6, 2004 and reverts to permanent angling regu-
lations effective 12:01 Am, June 16, 2004.

(6) Effective March 10, 2004 through May 15, 2004, in the mainstem
Columbia River upstream of the Rocky Point/Tongue Point line it is unlaw-

July 2004: Volume 43, No. 7



ADMINISTRATIVE RULES

ful when fishing from vessels which are less than 30’ in length, substanti-
ated by Coast Guard documentation or Marine Board Registration, to total-
ly remove from the water any salmon or steelhead required to be released.

(7) Effective 12:01 a.m., May 20, 2004, The Youngs Bay Select Area,
the Deep River Select Area and the Blind Slough/Knappa Slough Select
Area including Gnat Creek from the Railroad Bridge up to Aldrich Pt. Road
Bridge is open for the retention of adipose fin-clipped chinook, adipose fin-
clipped steelhead, and shad.

(8) All other specifications and restrictions as outlined in the current
2004 Oregon Sport Fishing Regulations apply.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146, 506.119

Stats. Implemented: ORS 496.162, 506.129

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 17-2004(Temp), f. & cert. ef. 3-10-04 thru
7-31-04; DFW 29-2004(Temp), f. 4-15-04, cert. ef. 4-22-04 thru 7-31-04; DFW 30-
2004(Temp), f. 4-21-04, cert. ef. 4-22-04 thru 7-31-04; DFW 36-2004(Temp), f. 4-29-04,
cert. ef. 5-1-04 thru 7-31-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04;
DFW 44-2004(Temp), f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04

635-042-0145
Youngs Bay Salmon Season

(1) Salmon, sturgeon, and shad may be taken for commercial purpos-
es in those waters of Youngs Bay from the Highway 101 Bridge upstream
to the upper boundary markers at the confluence of the Klaskanine and
Youngs rivers; except for those waters which are closed southerly of the
alternate Highway 101 Bridge (Lewis and Clark River).

(a) In the fishing period of March 20 to March 21, 2004, and on April
12, 2004, salmon, sturgeon, and shad may be taken for commercial pur-
poses only in those waters of Youngs Bay extending upstream of the old
Highway 101 Bridge (old Youngs Bay Bridge) to the upper boundary at the
confluence of the Youngs and Klaskanine rivers.

(b) The open fishing periods are established in three segments cate-
gorized as the winter fishery, paragraph (A), the spring fishery, paragraph
(B), and summer fishery, paragraph (C), as follows:

(A) Winter Season:

6 p.m. February 14 - 12 Noon February 15, 2004;

6 a.m. to 6 p.m. February 18, 2004;

6 p.m. February 21 - 12 Noon February 22, 2004;

6 a.m. to 6 p.m. February 25, 2004;

6 p.m. February 28 - 12 Noon February 29, 2004;

6 a.m. to 6 p.m. March 3, 2004;

6 p.m. March 6 - 12 Noon March 7, 2004;

6 p.m. March 13 - 12 Noon March 14, 2004;

6 p.m. March 20 - 6 a.m. March 21, 2004;

8 p.m. to 12 Midnight April 12, 2004.

(B) Spring Season:

6 p.m. April 22 - 6 a.m. April 23, 2004;

6 p.m. April 26 - 6 a.m. April 27, 2004;

6 p.m. April 29 - 6 a.m. April 30, 2004;

6 p.m. May 3 - 12 Noon May 4, 2004;

6 p.m. May 6 - 12 Noon May 7, 2004;

12 Noon May 11 - 12 Noon May 14, 2004;

12 Noon May 17 - 12 Noon May 21, 2004;

12 Noon May 24 - 12 Noon May 28, 2004;

12 Noon May 31 - 12 Noon June 4, 2004;

12 Noon June 7 - 12 Noon June 11, 2004;

12 Noon June 15 - 12 Noon June 18, 2004;

(C) Summer Season:

12 Noon June 23 - 12 Noon June 25, 2004;

12 Noon June 30 - 12 Noon July 2, 2004;

12 Noon July 7 - 6 p.m. July 8, 2004;

12 Noon July 14 - 6 p.m. July 15, 2004;

12 Noon July 21 - 6 p.m. July 22, 2004;

12 Noon July 28 - 6 p.m. July 29, 2004;

(b) Gill nets may not exceed 1,500 feet (250 fathoms) in length and
weight may not exceed two pounds per any fathom. Monofilament gillnets
are allowed. It is unlawful to use a gill net having a mesh size that is less
than 7-1/4 inches during February 14, 2004 to March 21, 2004 and during
the April 12, 2004 fishing period. It is unlawful to use a gill net having a
mesh size that is more than 8 inches April 22, 2004 to June 18, 2004 and
June 23, 2004 to July 29, 2004.

(c) A maximum of three white sturgeon may be possessed or sold by
each participating vessel during each open period between February 14,
2004 and March 21, 2004.

(2) Effective Thursday, 12:01 AM, May 6, 2004, the fishing area as
described in (1) is closed to the harvest of salmon, steelhead and shad until
further notice.

(3) Effective May 20, 2004, salmon, sturgeon, and shad may be taken
for commercial purposes in those waters of Youngs Bay from the Highway
101 Bridge upstream to the upper boundary markers at the confluence of
the Klaskanine and Youngs rivers; except for those waters which are closed
southerly of the alternate Highway 101 Bridge (Lewis and Clark River).

(a) The open fishing periods are established as follows:
7 p.m. May 20 - 7 a.m. May 21, 2004;
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7 p.m. May 24 - 7 a.m. May 25, 2004;

7 p.m. May 27 - 7 a.m. May 28, 2004;

12 Noon May 31 - 12 Noon June 4, 2004;
12 Noon June 7 - 12 Noon June 11, 2004;
12 Noon June 15 - 12 Noon June 18, 2004;

(b) Summer Season:

12 Noon June 23 - 12 Noon June 25, 2004;
12 Noon June 30 - 12 Noon July 2, 2004;
12 Noon July 7 - 6 p.m. July 8, 2004;

12 Noon July 14 - 6 p.m. July 15, 2004;

12 Noon July 21 - 6 p.m. July 22, 2004;

12 Noon July 28 - 6 p.m. July 29, 2004;

(c) Gill nets may not exceed 1,500 feet (250 fathoms) in length and
weight may not exceed two pounds per any fathom. Monofilament gillnets
are allowed. It is unlawful to use a gill net having a mesh size that is more
than 8 inches May 20, 2004 to June 18, 2004 and June 23, 2004 to July 29,

2004.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162, 506.129 & 507.030
Hist.: FWC 32-1979, f. & ef. 8-22-79; FWC 28-1980, f. & ef. 6-23-80; FWC 42-1980(Temp),
f. & ef. 8-22-80; FWC 30-1981, f. & ef. 8-14-81; FWC 42-1981(Temp), f. & ef. 11-5-81;
FWC 54-1982, f. & ef. 8-17-82; FWC 37-1983, f. & ef. 8-18-83; FWC 61-1983(Temp), f. &
ef. 10-19-83; FWC 42-1984, f. & ef. 8-20-84; FWC 39-1985, f. & ef. 8-15-85; FWC 37-
1986, f. & ef. 8-11-86; FWC 72-1986(Temp), f. & ef. 10-31-86; FWC 64-1987, f. & ef. 8-7-
87; FWC 73-1988, f. & cert. ef. 8-19-88; FWC 55-1989(Temp), f. 8-7-89, cert. ef. 8-20-89;
FWC 82-1990(Temp), f. 8-14-90, cert. ef. 8-19-90; FWC 86-1991, f. 8-7-91, cert. ef. 8-18-
91; FWC 123-1991(Temp), f. & cert. ef. 10-21-91; FWC 30-1992(Temp), f. & cert. ef. 4-27-
92; FWC 35-1992(Temp), f. 5-22-92, cert. ef. 5-25-92; FWC 74-1992 (Temp), f. 8-10-92,
cert. ef. 8-16-92; FWC 28-1993(Temp), f. & cert. ef. 4-26-93; FWC 48-1993, f. 8-6-93, cert.
ef. 8-9-93; FWC 21-1994(Temp), f. 4-22-94, cert. ef. 4-25-94; FWC 51-1994, f. 8-19-94,
cert. ef. 8-22-94; FWC 64-1994(Temp), f. 9-14-94, cert. ef. 9-15-94; FWC 66-1994(Temp),
f. & cert. ef. 9-20-94; FWC 27-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 48-1995(Temp), f. &
cert. ef. 6-5-95; FWC 66-1995, f. 8-22-95, cert. ef. 8-27-95; FWC 69-1995, f. 8-25-95, cert.
ef. 8-27-95; FWC 8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC 37-1996(Temp), f. 6-11-96, cert.
ef. 6-12-96; FWC 41-1996, f. & cert. ef. 8-12-96; FWC 45-1996(Temp), f. 8-16-96, cert. ef.
8-19-96; FWC 54-1996(Temp), f. & cert. ef. 9-23-96; FWC 4-1997, f. & cert. ef. 1-30-97;
FWC 47-1997, f. & cert. ef. 8-15-97; DFW 8-1998(Temp), f. & cert. ef. 2-5-98 thru 2-28-98;
DFW 14-1998, f. & cert. ef. 3-3-98; DFW 18-1998(Temp), f. 3-9-98, cert. ef. 3-11-98 thru 3-
31-98; DFW 60-1998(Temp), f. & cert. ef. 8-7-98 thru 8-21-98; DFW 67-1998, f. & cert. ef.
8-24-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 52-1999(Temp), f. & cert. ef. 8-2-99
thru 8-6-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. & cert. ef. 2-25-00; DFW
42-2000, f. & cert. ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 66-2001(Temp), f. 8-
2-01, cert. ef. 8-6-01 thru 8-14-01; DFW 76-2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-
01; DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 15-2002(Temp), f. &
cert. ef. 2-20-02 thru 8-18-02; DFW 82-2002(Temp), f. 8-5-02, cert. ef. 8-7-02 thru 9-1-02;
DFW 96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-
14-03; DFW 17-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 8-1-03; DFW 32-2003(Temp),
f. & cert. ef. 4-23-03 thru 8-1-03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03;
DFW 36-2003(Temp), f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 37-2003(Temp), f. &
cert. ef. 5-7-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW
89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-
04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04

635-042-0160
Blind Slough and Knappa Slough Select Area Salmon Season

(1) Salmon, sturgeon, and shad may be taken for commercial purpos-
es during open fishing periods described as the winter fishery and the early
spring fishery in paragraphs (1)(a)(A) or (1)(a) (B) of this rule in those
waters of Blind Slough. Blind Slough is those waters adjoining the
Columbia River which extend from markers at the mouth of Blind Slough
upstream to markers at the mouth of Gnat Creek which is located approxi-
mately 1/2 mile upstream of the county road bridge. In addition, Knappa
Slough is open to fishing for salmon, sturgeon and shad during open fish-
ing periods described as the spring fishery in paragraph (1)(a)(B) of this
rule. Knappa Slough is all waters bounded by a line from the northerly most
marker at the mouth of Blind Slough westerly to a marker on Karlson
Island downstream to a north-south line defined by a marker on the eastern
end of Minaker Island to markers on Karlson Island and the Oregon shore.
The following restrictions apply:

(a) The open fishing periods are established in segments categorized
as the winter fishery in Blind Slough only in paragraph (A), and the spring
fishery in paragraph (B). The seasons are open nightly, 7:00 p.m. to 7:00
a.m. the following morning (12 hours), as follows:

(A) Blind Slough Only:

February 14 - February 15, 2004;

February 21 - February 22, 2004;

February 28 - February 29, 2004;

March 6 - March 7, 2004;

March 13 - March 14, 2004;

March 20 - March 21, 2004 and April 12, 2004.

(B) Blind and Knappa Sloughs:
April 22 - April 23, 2004;

April 29 - April 30, 2004;

May 3 - May 4, 2004;

May 6- May 7, 2004;

May 10 - May 11, 2004;
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May 13 - May 14, 2004;

May 17 - May 18, 2004;

May 20 - May 21, 2004;

May 24 - May 25, 2004;

May 27 - May 28, 2004;

May 31 - June 1, 2004;

June 3 - June 4, 2004;

June 7 - June 8, 2004;

June 10 - June 11, 2004;

June 14 - June 15, 2004; and June 17 - June 18, 2004.

(b) During the April 12, 2004 winter fishery, as identified in (1)(a)(A),
the open fishing period is restricted to 8:00 p.m. to 12 Midnight (4 hours).

(c) A maximum of three white sturgeon may be possessed or sold by
each participating vessel during each open period between February 14,
2004 and March 21, 2004.

(d) Gear restrictions are as follows:

(A) During the winter fishery (see paragraph (1)(a)(A) of this rule)
gill nets may not exceed 100 fathoms in length with no weight limit on the
lead line. Monofilament gill nets are allowed. It is unlawful to use a gill net
having a mesh size that is less than 7-1/4 inches;

(B) During the spring fishery (see paragraphs (1)(a)(B) of this rule)
gill nets may not exceed 100 fathoms in length with no weight limit on the
lead line. Monofilament gill nets are allowed. It is unlawful to use a gill net
having a mesh size that is more than 8 inches.

(2) Effective Thursday, 12:01 AM, May 6, 2004, the fishing areas as
described in (1) is closed to the harvest of salmon, steelhead and shad until
further notice.

(3) Effective May 20, 2004, salmon, sturgeon, and shad may be taken
for commercial purposes during open fishing periods described in those
waters of Blind Slough and Knappa Slough.

(a) Blind Slough is those waters adjoining the Columbia River which
extend from markers at the mouth of Blind Slough upstream to markers at
the mouth of Gnat Creek which is located approximately 1/2 mile upstream
of the county road bridge.

(b) Knappa Slough is all waters bounded by a line from the northerly
most marker at the mouth of Blind Slough westerly to a marker on Karlson
Island downstream to a north-south line defined by a marker on the eastern
end of Minaker Island to markers on Karlson Island and the Oregon shore.

(4) The open fishing periods for those areas as described in 635-042-
0160(3)(a)(b) are nightly from 7:00 PM until 7:00 AM the following morn-
ing (12 hours), as follows:

May 20 - May 21, 2004;

May 24 - May 25, 2004;

May 27 - May 28, 2004;

May 31 - June 1, 2004; June 3 - June 4, 2004;

June 7 - June 8, 2004;

June 10 - June 11, 2004;

June 14 - June 15, 2004; and June 17 - June 18, 2004.

(5) Gear is restricted to gill nets not exceeding 100 fathoms in length
with no weight limit on the lead line. Monofilament gill nets are allowed.
It is unlawful to use a gill net having a mesh size that is more than 8 inch-
es.

(6) Oregon licenses are required in the open waters upstream from the
railroad bridge.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 15-

1998, f. & cert. ef. 3-3-98; DFW 67-1998, . & cet. ef. 8-24-98; DFW 86-1998(Temp), f. &

cert. ef. 10-28-98 thru 10-30-98; DFW 10-1999, . & cert. ef. 2-26-99; DFW 48-1999(Temp),

f. & cert. ef. 6-24-99 thru 7-2-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. &

cert. ef. 2-25-00; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 65-2000(Temp) f. 9-22-00, cert.

ef. 9-25-00 thru 12-31-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 84-2001(Temp), f. &

cert. ef. 8-29-01 thru 12-31-01; DFW 86-2001, f. & cert. ef. 9-4-01 thru 12-31-01; DFW 89-

2001(Temp), f. & cert. ef. 9-14-01 thur 12-31-01; DFW 106-2001(Temp), f. & cert. ef. 10-

26-01 thru 12-31-01; DFW 14-2002(Temp), f. 2-13-02, cert. ef. 2-18-02 thru 8-17-02; DFW

96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-14-03;

DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DEW 36-2003(Temp), f. 4-30-03,

cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW

89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-

04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &

cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;

DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-

04, cert. ef. 5-20-04 thru 7-31-04

635-042-0180
Deep River Select Area Salmon Season

(1) Salmon, shad, and sturgeon may be taken for commercial purpos-
es from Highway 4 Bridge, downstream to the Deep River boat ramp.

(2) The fishing seasons are open nightly, 7:00 p.m. to 7:00 a.m. the

following morning (12 hours), as follows:
April 22 - April, 23, 2004;
April 29 - April 30, 2004;
May 3 - May 4, 2004;
May 6 - May 7, 2004;
May 10 - May 11, 2004;
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May 13 - May 14, 2004;

May 17 - May 18, 2004;

May 20 - May 21, 2004;

May 24 - May 25, 2004;

May 27 - May 28, 2004;

May 31 - June 1, 2004;

June 3 - June 4, 2004;

June 7 - June 8, 2004;

June 10 - June 11, 2004;

June 14 - June 15, 2004; and June 17 - June 18, 2004.

(3) Gill nets may not exceed 100 fathoms in length and there is no
weight limit on the lead line. Monofilament gill nets are allowed. It is
unlawful to use a gill net having a mesh size that is more than 8 inches.

(4) Effective Thursday, 12:01 AM, May 6, 2004, the fishing area as
described in (1) is closed to the harvest of salmon, steelhead and shad until
further notice.

(5) Effective May 20, 2004, salmon, shad, and sturgeon may be taken
for commercial purposes from Highway 4 Bridge, downstream to the Deep
River boat ramp. The fishing seasons are again open nightly, 7:00 PM to
7:00 AM the following morning (12 hours), as follows:

May 20 - May 21, 2004;

May 24 - May 25, 2004;

May 27 - May 28, 2004;

May 31 - June 1, 2004;

June 3 - June 4, 2004;

June 7 - June 8, 2004;

June 10 - June 11, 2004;

June 14 - June 15, 2004; and June 17 - June 18, 2004.

Stat. Auth.: ORS 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 55-

1999, f. & cert. ef. 8-12-99; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 84-2001(Temp), f. &

cert. ef. 8-29-01 thru 12-31-01; DFW 89-2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01;

DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 96-2002(Temp), f. &

cert. ef. 8-26-02 thru 12-31-02; DFW 19-2003(Temp), f. 3-12-03, cert. ef. 4-17-03 thru 6-13-

03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-

03, cert. ef. 5-1-03 thru 10-1-03; DEW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03;

DFW 89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef.

2-13-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp),

f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04

ecccccccoe

Adm. Order No.: DFW 45-2004(Temp)

Filed with Sec. of State: 5-21-2004

Certified to be Effective: 5-24-04 thru 6-30-04

Notice Publication Date:

Rules Amended: 635-003-0076

Subject: Amend regulation to re-open the commercial troll fishery
North of Cape Falcon effective 00:01 Monday, May 24 through
23:59 Wednesday, May 26 with an open period landing limit of 70
Chinook per vessel.

Rules Coordinator: Katie Thiel—(503) 947-6033

635-003-0076
US-Canada Border to Cape Falcon, May/June All-Except-Coho
Season and July-September All Species Season

(1) Vessels must land their fish within the area or in Garibaldi,
Oregon, and within 24 hours of any closure of this fishery. Oregon licensed
limited fish sellers and fishers intending to transport and deliver their catch
outside the area must notify ODFW one hour prior to transport away from
the port of landing by calling (541) 867-0300 extension 271. Notification
shall include vessel name and number, number of salmon by species, loca-
tion of delivery, and estimated time of delivery.

Humbug Mountain to the Oregon/California Border, June-
September All-Salmon Except-Coho Season

(2) Vessels must land their fish in Gold Beach, Port Orford, or
Brookings, Oregon, and within 24 hours of any closure. Fishers intending
to transport and deliver their catch to other locations after first landing in
one of these ports must notify ODFW prior to transport away from the port
of landing g by calling (541) 867-0300 extension 271. Notification shall
include vessel name and number, number of salmon by species, location of
delivery, and estimated time of delivery.

(3) Effective 12:01 a.m. Monday, May 24, 2004 through 11:59 p.m.

Wednesday May 26,

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: 506.129

Hist.: FWC 37-1990, f. & cert. ef. 5-1-90; FWC 42-1991, f. 4-29-91, cert. ef. 5-1-91; DFW
34-2001, . & cert. ef. 5-10-01; DFW 35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 32-2004, f.
4-22-04, cert. ef. 5-1-04; DFW 38-2004(Temp), f. & cert. ef. 5-5-04 thur 6-30-04; DFW 42-
2004(Temp), f. 5-14-04, cert. ef. 5-15-04 thru 6-30-04; DFW 45-2004(Temp), f. 5-21-04,
cert. ef. 5-24-04 thru 6-30-04

July 2004: Volume 43, No. 7



ADMINISTRATIVE RULES

Adm. Order No.: DFW 46-2004(Temp)

Filed with Sec. of State: 5-21-2004

Certified to be Effective: 5-22-04 thru 7-1-04

Notice Publication Date:

Rules Amended: 635-019-0090

Subject: Amend rules to reopen a portion of the Umatilla River from
Hwy 730 Bridge upstream to Three Mile Dam to angling for spring
chinook salmon.

Rules Coordinator: Katie Thiel—(503) 947-6033

635-019-0090
Inclusions and Modifications
(1) The 2004 Oregon Sport Fishing provide requirements for the
Northeast Zone. However, additional regulations may be adopted in this
rule division from time to time, and, to the extent of any inconsistency, they
supersede the 2004 Oregon Sport Fishing Regulations.
(2) The Umatilla River from Highway 730 Bridge upstream to Three
Mile Dam is open to angling for spring chinook effective May 22, 2004
through May 31, 2004.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.
10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-
25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.
ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,
cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998,
f. 12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99;
DFW 8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99,
cert. ef. 5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW
45-1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-
00; DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp),
f. 9-21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01
thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert.
ef. 2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01;
DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01,
cert. ef. 6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-
01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01
thru 12-31-01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-
2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-
02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02
thru 7-1-02; DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-
2002(Temp), f. & cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-
20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-
02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef.
5-28-03 thru 7-1-03; DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thur 7-1-03; DFW 125-2003,
f. 12-11-03, cert. ef. 1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04;
DFW 46-2004(Temp), f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04

Adm. Order No.: DFW 47-2004(Temp)

Filed with Sec. of State: 5-25-2004

Certified to be Effective: 5-26-04 thru 7-31-04

Notice Publication Date:

Rules Amended: 635-041-0090

Subject: Amend rules in the spring salmon season for Treaty Indi-
an fishers in the Columbia River above Bonneville Dam consistent
with action taken May 25, 2004 by the Columbia River Compact.
Rules Coordinator: Katie Thiel—(503) 947-6033

635-041-0090
Spring Salmon Season

(1) Salmon, steelhead, walleye, carp, and shad may be taken for com-
mercial purposes in the Columbia River above Bonneville Dam from 6
a.m., May 26, 2004 to 6 p.m., May 28, 2004.

(2) There are no mesh size restrictions.

(3) Closed areas set forth in OAR 635-041-0045 remain in effect with
the exception of the Spring Creek sanctuary.

(4) Sturgeon may not be sold. Sturgeon between 4 and 5 feet in length
in The Dalles and John Day pools and sturgeon between 45-60 inches in the
Bonneville pool may be kept for subsistence use.

(5) Sale of platform and hook-and-line caught fish and catch from
Drano Lake, Wind River, Klickitat River and White Salmon River is
allowed from 6 a.m., May 11, 2004 through 6 p.m. May 31, 2004; only dur-
ing those days and hours when those tributaries are open under lawfully

enacted Yakama Nation Tribal subsistence fisheries.
Stat. Auth.: ORS 496.118 & 506.119
Stats Implemented: ORS 506.109, 506.129 & 507.030
Hist: DFW 37-2004(Temp), f. 4-30-04, cert. ef. 5-4-04 thru 7-31-04; DFW 41-2004(Temp),
f. 5-7-04, cert. ef. 5-11-04 thru 7-31-04; DFW 43-2004(Temp), f. 5-17-04, cert. ef. 5-19-04
thru 7-31-04; DFW 47-2004(Temp), f. 5-25-04, cert. ef. 5-26-04 thur 7-31-04
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Adm. Order No.: DFW 48-2004(Temp)

Filed with Sec. of State: 5-26-2004

Certified to be Effective: 5-28-04 thru 11-23-04

Notice Publication Date:

Rules Amended: 635-017-0090

Subject: Amend rules regarding sport fishing regulations on the
Willamette River and tributaries above Willamette Falls.

Rules Coordinator: Katie Thiel—(503) 947-6033

635-017-0090
Inclusions and Modifications

(1) The 2004 Oregon Sport Fishing Regulations provide require-
ments for the Willamette Zone. The Willamette Zone is described in OAR
635-017-0100. However, additional regulations may be adopted in this rule
division from time to time, and, to the extent of any inconsistency, they
supersede the 2004 Oregon Sport Fishing Regulations.

(2) Pacific Lamprey Harvest:

(a) Pursuant to OAR 635-044-0130(1)(b), authorization from the
Oregon Fish and Wildlife Commission must be in possession by individu-
als collecting or possessing Pacific lamprey for personal use. Permits for
2004 are available from ODFW, 17330 SE Evelyn Street, Clackamas, OR
97015;

(b) Open fishing period is June 1, 2004 through July 31, 2004 from
7:00 A.M. to 6:00 P.M.; personal use harvest is permitted Saturday through
Monday each week. All harvest is prohibited Tuesday through Friday;

(c) Open fishing area is the Willamette River at Willamette Falls on
the east side of the falls only, excluding Horseshoe Area at the peak of the
falls;

(d) Gear is restricted to hand or hand-powered tools only;

(e) No permit holder shall harvest more than one hundred (100) lam-
prey during the 2004 lamprey season;

(f) Catch must be recorded daily on a harvest record card prior to
leaving the open fishing area. Harvest record cards will be provided by
ODFW. All harvest record cards must be returned to the ODFW Clackamas
office by August 31, 2004 to report catch. Permit holders who do not return
the harvest record cards by August 31, 2004 will be ineligible to receive a
permit in 2005.

(g) Harvesters must allow sampling or enumeration of catches by
ODFW personnel.

(3) Effective May 28, 2004 through November 23, 2004, notwith-
standing all other specifications and restrictions as outlined in the current
2004 Oregon Sport Fishing Regulations, anglers may retain one (1) addi-
tional adipose fin-clipped steelhead within the normal daily bag limit in
those areas open to steelhead angling in the mainstem Willamette River and
tributaries above Willamette Falls.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 3-1994, f. 1-25-94, cert. ef. 1-26-94;

FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 86-1994(Temp), f. 10-31-94, cert.

ef. 11-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 32-1995, f. & cert. ef. 4-24-95;

FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC

20-1996, f. & cert. ef. 4-29-96; FWC 22-1996(Temp), f. 5-9-96 & cert. ef. 5-10-96; FWC 72-

1996, f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert. ef. 2-4-97; FWC 13-1997, . 3-5-

97, cert. ef. 3-11-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 24-

1997(Temp), f. & cert. ef. 4-10-97; FWC 31-1997(Temp), f. 5-14-97, cert. ef. 5-15-97; FWC

39-1997(Temp), f. 6-17-97, cert. ef. 6-18-97; FWC 69-1997, f. & cert. ef. 11-6-97; FWC 75-

1997, f. 12-31-97, cert. ef. 1-1-98; DFW 19-1998, f. & cert. ef. 3-12-98; DFW 28-

1998(Temp), f. & cert. ef. 4-9-98 thru 4-24-98; DFW 31-1998(Temp), f. & cert. ef. 4-24-98

thru 7-31-98; DFW 33-1998(Temp), f. & cet. ef. 4-30-98 thru 5-15-98; DFW 34-1998, f. &

cert. ef. 5-4-98; DFW 35-1998(Temp), f. & cert. ef. 5-10-98 thru 5-15-98; DFW 37-

1998(Temp), f. & cert. ef. 5-15-98 thru 7-31-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-

99; DFW 15-1999, f. & cert. ef. 3-9-99; DFW 16-1999(Temp), f. & cert. ef. 3-10-99 thru 3-

19-99; DFW 19-1999(Temp), f. & ef. 3-19-99 thru 4-15-99; DFW 27-1999(Temp), f. & cert.

ef. 4-23-99 thru 10-20-99; DFW 30-1999(Temp), f. & cert. ef. 4-27-99 thru 5-12-99; DFW

35-1999(Temp), f. & cert. ef. 5-13-99 thru 7-31-99; DFW 39-1999(Temp), f. 5-26-99, cert.

ef. 5-27-99 thru 7-31-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 88-1999(Temp), f. 11-

5-99, cert. ef. 11-6-99 thru 11-30-99; administrative correction 11-17-99; DFW 96-1999, f.

12-27-99, cert. ef. 1-1-00; DFW 13-2000, f. & cert. ef. 3-20-00; DFW 22-2000, f. 4-14-00,

cert. ef. 4-16-00 thru 7-31-00; DFW 23-2000(Temp), f. 4-19-00, cert. ef. 4-22-00 thru 7-31-

00; DFW 58-2000(Temp), f. & cert. ef. 9-1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12-

28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 6-2001,

f. & cert. ef. 3-1-01; DFW 23-2001(Temp), f. & cert. ef. 4-23-01 thru 10-19-01; DFW 28-

2001, f. & cert. ef. 5-1-01; DEW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW

46-2001(Temp) f. 6-8-01, cert. ef. 6-16-01 thru 12-13-01; DFW 70-2001, f. & cert. ef. 8-10-

01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DEW 90-2001(Temp),

f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 95-2001(Temp), f. 9-27-01, cert. ef. 10-20-

01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-

02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. &

cert. ef. 4-23-02; DFW 42-2002, f. & cert. ef. 5-3-02; DFW 44-2002(Temp), f. 5-7-02, cert.

ef. 5-8-02 thru 11-3-02; DFW 70-2002(Temp), f. 7-10-02 cert ef. 7-12-02 thru 12-31-02;

DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-

2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-
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03; DFW 16-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 7-1-03; DFW 42-2003, f. & cert.
ef. 5-16-03; DFW 53-2003(Temp), f. 6-17-03, cert. ef. 6-18-03 thru 12-14-03; DFW 57-
2003(Temp), f. & cert. ef. 7-8-03 thru 12-31-03; DFW 59-2003(Temp), f. & cert. ef. 7-11-03
thru 12-31-03; DFW 70-2003(Temp), f. & cert. ef. 7-23-03 thru 12-31-03; DFW 71-
2003(Temp), f. 7-24-03, cert. ef. 7-25-03 thru 12-31-03; DFW 90-2003(Temp), f. 9-12-03
cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 33-2004,
f. 4-22-04, cert ef. 5-1-04; DFW 48-2004(Temp), f. 5-26-04, cert. ef. 5-28-04 thru 11-23-04

Adm. Order No.: DFW 49-2004(Temp)

Filed with Sec. of State: 5-26-2004

Certified to be Effective: 5-28-04 thru 9-5-04

Notice Publication Date:

Rules Adopted: 635-021-0095

Subject: Adopt rule to open a spring chinook fishery on the Pow-
der River.

Rules Coordinator: Katie Thiel—(503) 947-6033

635-021-0095
Powder River Fishery

Notwithstanding all other specifications and restrictions as outlined in
the current 2004 Oregon Sport Fishing Regulations the following regula-
tions apply:

(1) The Powder River from Mason Dam downstream to and including
Thief Valley Reservoir is open for sport harvest of spring chinook from
May 28, 2004 through September 5, 2004.

(2) The daily bag limit is two adipose fin-clipped spring chinook
salmon.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 and ORS 506.119

Stats. Implemented: ORS 496.162 and ORS 506.129
Hist.: DFW 49-2004(Temp), f. 5-26-04, cert. ef. 5-28-04 thru 9-5-04

Adm. Order No.: DFW 50-2004

Filed with Sec. of State: 6-2-2004

Certified to be Effective: 6-2-04

Notice Publication Date:

Rules Amended: 635-001-0005

Subject: Amend rules to adopt the most current Attorney General’s
Model Rules of Procedure.

Rules Coordinator: Katie Thiel—(503) 947-6033

635-001-0005
Model Rules of Procedure

Pursuant to ORS 183.341, the Oregon Department of Fish and
Wildlife hereby adopts the Model Rules of Procedure as promulgated by
the Attorney General under the Administrative Procedures Act, dated

January 15, 2004.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or the Agency.]
Stat. Auth.: ORS 183.341(2)
Stats. Implemented: ORS 183.341
Hist.: GC 86, f. 8-26-58; GC 249, f. & ef. 12-1-71; GC 266, f. 10-18-73, ef. 11-11-73; FWC
25, f. & ef. 11-28-75, Renumbered from 630-001-0005; FWC 8-1978, f. & ef. 3-7-78; FWC
3-1981, f. & ef. 1-21-81; FWC 2-1982, f. & ef. 1-11-82; FWC 64-1983, f. & ef. 11-17-83;
FWC 21-1986, f. & ef. 6-20-86; FWC 112-1991, f. & cert. ef. 9-30-91; FWC 28-1992, f. &
cert. ef. 4-22-92; FWC 8-1994, f. & cert. ef. 2-7-94; DFW 1-2002, f. & cert. ef. 1-3-02; DFW
83-2003, f. & cert. ef. 8-28-03; DFW 50-2004, f. & cert. ef. 6-2-04

Adm. Order No.: DFW 51-2004(Temp)

Filed with Sec. of State: 6-9-2004

Certified to be Effective: 6-16-04 thru 7-31-04

Notice Publication Date:

Rules Amended: 635-023-0125

Subject: Amend rule to open summer chinook sport fishing oppor-
tunities in the Columbia River.

Rules Coordinator: Katie Thiel—(503) 947-6033

635-023-0125
Spring Sport Fishery

(1) The 2004 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2004
Oregon Sport Fishing Regulations.

(2) The Columbia River is open from January 1, 2004 through May
15, 2004, from the mouth at Buoy 10 upstream to the I-5 Bridge; from
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March 16, 2004 through May 15, 2004 from I-5 Bridge upstream to
Bonneville Dam and from Tower Island power lines upstream to McNary
Dam plus the Oregon bank between Bonneville Dam and the Tower Island
power lines with the following restrictions:

(a) Adipose fin-clipped chinook salmon, adipose fin-clipped steel-
head, and shad may be retained.

(b) All non-adipose fin-clipped chinook salmon and non-adipose fin-
clipped steelhead must be released immediately unharmed.

(c) Catch limits of two adult salmon or steelhead and five jacks per
day are in effect as per permanent regulations.

(3) The Columbia River from I-5 Bridge upstream to Bonneville Dam
is closed to angling for salmon, steelhead and shad effective Thursday,
12:01 AM, April 22, 2004 and reverts to permanent angling regulations
effective 12:01 AM, May 16, 2004.

(4) The Columbia River from Buoy 10 upstream to I-5 Bridge is
closed to angling for salmon, steelhead and shad effective Saturday, 12:01
AM, May 1, 2004 and reverts to permanent angling regulations effective
12:01 AM, May 16, 2004.

(5) The Columbia River from Bonneville Dam upstream to McNary
Dam plus the Oregon bank between Bonneville Dam and the Tower Island
power lines is closed to angling for salmon and steelhead effective
Thursday, 12:01 AM, May 6, 2004 and reverts to permanent angling regu-
lations effective 12:01 AM, June 16, 2004.

(6) Effective March 10, 2004 through May 15, 2004, in the mainstem
Columbia River upstream of the Rocky Point/Tongue Point line it is unlaw-
ful when fishing from vessels which are less than 30 in length, substanti-
ated by Coast Guard documentation or Marine Board Registration, to total-
ly remove from the water any salmon or steelhead required to be released.

(7) Effective 12:01 a.m., May 20, 2004, The Youngs Bay Select Area,
the Deep River Select Area and the Blind Slough/Knappa Slough Select
Area including Gnat Creek from the Railroad Bridge up to Aldrich Pt. Road
Bridge is open for the retention of adipose fin-clipped chinook, adipose fin-
clipped steelhead, and shad.

(8) Effective June 16, 2004 through July 31, 2004, the Columbia
River from the Tongue Point/Rocky Pont line upstream to the
Oregon/Washington border is open to the retention of adipose fin-clipped
adult chinook.

(9) All other specifications and restrictions as outlined in the current
2004 Oregon Sport Fishing Regulations apply.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146, 506.119

Stats. Implemented: ORS 496.162, 506.129

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 17-2004(Temp), f. & cert. ef. 3-10-04 thru
7-31-04; DFW 29-2004(Temp), f. 4-15-04, cert. ef. 4-22-04 thru 7-31-04; DFW 30-
2004(Temp), f. 4-21-04, cert. ef. 4-22-04 thru 7-31-04; DFW 36-2004(Temp), f. 4-29-04,
cert. ef. 5-1-04 thru 7-31-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04;
DFW 44-2004(Temp), f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04; DFW 51-2004(Temp), f. 6-
9-04, cert. ef. 6-16-04 thru 7-31-04

ecccccccoe

Adm. Order No.: DFW 52-2004(Temp)

Filed with Sec. of State: 6-11-2004

Certified to be Effective: 6-25-04 thru 12-21-04

Notice Publication Date:

Rules Amended: 635-023-0090

Subject: Amend sturgeon rules to implement closure on the main-
stem Columbia River from the Bonneville Dam to The Dalles Dam.
Rules Coordinator: Katie Thiel—(503) 947-6033

635-023-0090
Inclusions and Modifications

(1) The 2004 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2004
Oregon Sport Fishing Regulations.

(2) The Columbia River from Wauna powerlines (River Mile 40)
upstream to Bonneville Dam, all adjacent Washington tributaries, and the
Willamette River downstream of Willamette Falls (including Multnomah
Channel) is open to the retention of sturgeon, three days per week,
Thursday, Friday, and Saturday, during the following periods:

(a) Sunday, February 1, 2004 through Saturday, July 31, 2004, and

(b) Friday, October 1, 2004 through Friday, December 31, 2004.

(3) The Columbia River from Beacon Rock upstream to Bonneville
Dam is closed to all sturgeon angling effective Saturday, May 1, 2004
through Sunday, July 31, 2004.
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(4) The Columbia River from Wauna powerlines (River Mile 40)
downstream to the mouth at Buoy 10, including Youngs Bay, and all adja-
cent Washington tributaries, is open to the retention of sturgeon seven days
per week during the following periods:

(a) Thursday, January 1, 2004 through Friday, April 30, 2004, and

(b) Saturday, May 15, 2004 through Friday, July 23, 2004.

(5) During the fishing period as identified in section (4)(b) of this
rule, only sturgeon 45-60” in overall length may be retained.

(6) The Columbia River from the Bonneville Dam upstream to The
Dalles Dam including the tributaries between the dams is closed to the
retention of sturgeon effective 12 midnight, Friday, June 25, 2004. Catch
and release of sturgeon is allowed. All sturgeon must be immediately
released unharmed.

(7) All other specifications and restrictions as outlined in the current
2004 Oregon Sport Fishing Regulations apply.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 19-1994(Temp), f. 3-31-94, cert. ef.

4-1-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 46-1994(Temp), f. 7-29-94, cert.

ef. 8-1-94; FWC 52-1994(Temp), f.8-24-94, cert. ef. 8-27-94; FWC 62-1994(Temp), f. 9-12-

94, cert. ef. 9-16-94; FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 72-

1994(Temp), f. 10-7-94, cert. ef. 10-8-94; FWC 8-1995, f. 2-1-95, cert. ef. 2-6-95; FWC 11-

1995, f. & cert. ef. 2-9-95; FWC 14-1995(Temp), f. 2-15-95, cert. ef. 2-16-95; FWC 31-

1995(Temp), f. 4-21-95, cert. ef. 4-24-95; FWC 34-1995, f. & cert. ef. 5-1-95; FWC 61-

1995(Temp), f. 7-24-95, cert. ef. 8-1-95; FWC 67-1995(Temp), f. 8-25-95, cert. ef. 8-27-95;

FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC

12-1996(Temp), f. 3-26-96, cert. ef. 4-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC

49-1996(Temp), f. & cert. ef. 8-30-96; FWC 72-1996 f. 12-31-96, cert. ef. 1-1-97; FWC 7-

1997(Temp), f. 2-6-97, cert. ef. 3-11-97; FWC 10-1997, f. & cert. ef. 2-28-97; FWC 11-

1997(Temp), f. 2-27-97, cert. ef. 3-1-97; FWC 22-1997(Temp), f. 4-2-97, cert. ef. 4-5-97;

FWC 28-1997(Temp), f. 5-2-97, cet. ef. 5-5-97; FWC 50-1997(Temp), f. 8-26-97, cert. ef.

9-2-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 12-1998(Temp), f. & cert. ef. 2-

24-98 thru 4-24-98; DFW 29-1998(Temp), f. 4-16-98, cert. ef. 4-20-98 thru 4-24-98; DFW

32-1998(temp), f. & cert. ef. 4-24-98 thru 10-15-98; DFW 34-1998, f. & cert. ef. 5-4-98;

DFW 46-1998, f. & cert. ef. 6-9-98; DFW 78-1998(Temp), f. 9-18-98, cert. ef. 9-21-98 thru

9-25-98; DFW 81-1998(Temp), f. 10-6-98, cert. ef. 10-7-98 thru 10-23-98; DFW 8&5-

1998(Temp), f. & cert. ef. 10-26-98 thru 12-31-98; DFW 88-1998(Temp), f. & cert. ef. 11-

23-98 thru 12-31-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 13-1999(Temp), f.

3-2-99, cert. ef. 3-11-99 thru 6-15-99; DEW 23-1999(Temp), f. 4-9-99, cert. ef. 4-17-99 thru

4-23-99; DFW 25-1999, f. & cert. ef. 4-16-99 thru 4-23-99; DFW 29-1999(Temp), f. & cert.

ef. 4-23-99 thru 10-20-99; DFW 31-1999, f. & cert. ef. 5-3-99; DFW 42-1999(Temp), f. 6-9-

99, cert. ef. 6-12-99 thru 10-20-99; DFW 50-1999(Temp), . & cert. ef. 7-16-99 thru 12-9-99;

DFW 60-1999(Temp), f. 8-27-99, cert. ef. 8-30-99 thru 9-17-99; DFW 64-1999(Temp), f. 9-

13-99, cert. ef. 9-14-99 thru 9-17-99; DFW 67-1999(Temp), f. & cert. ef. 9-17-99 thru 12-

31-99; DFW 73-1999(Temp), f. 9-28-99 & cert. ef. 9-29-99 thru 10-22-99; DFW 77-

1999(Temp), f. & cert. ef. 10-1-99 thru 12-31-99; DFW 78-1999 f. & cert. ef. 10-4-99; DFW

96-1999, f. 12-27-99, cert. ef. 1-1-00; DFW 11-2000(Temp), f. 3-14-00, cert. ef. 3-16-00 thru

3-31-00; DEW 13-2000, f. & cert. ef. 3-20-00; DFW 18-2000(Temp), f. 4-6-00, cert. ef. 4-8-

00 thru 10-5-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DEW 32-2000(Temp), f. 6-14-

00, cert. ef. 6-19-00 thru 10-5-00; DFW 35-2000(Temp), f. 6-27-27, cert. ef. 6-28-00 thru 7-

31-00; DFW 53-2000(Temp), f. 8-25-00, cert. ef. 8-28-00 thru 12-31-00; DFW 57-

2000(Temp). f. 8-31-00, cert. ef. 9-1-00 thru 10-5-00; DFW 58-2000(Temp), f. & cert. ef. 9-

1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW

1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 7-2001(Temp), f. & cert. ef. 2-26-01 thru 4-30-01;

DFW 17-2001(Temp), f. 4-4-01, cert. ef. 4-9-01 thru 10-6-01; DFW 18-2001(Temp) f. &

cert. ef. 4-12-01 thru 4-30-01; DFW 19-2001(Temp), f. 4-17-01, cert. ef. 4-21-01 thru 8-5-

01; DFW 25-2001(Temp), f. 4-24-01, cert. ef. 4-25-01 thru 4-29-01; DFW 28-2001, f. & cert.

ef. 5-1-01; DFW 35-2001(Temp), f. & cert. ef. 5-4-01 thru 5-8-01; DFW 37-2001(Temp), f.

& cert. ef. 5-11-01 thru 7-31-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01;

DFW 64-2001(Temp), . & cert. ef. 7-24-01 thru 12-31-01; DEW 71-2001(Temp), f. 8-10-01,

cert. ef. 9-1-01 thru 12-31-01; DFW 82-2001(Temp), f. 8-29-01, cert. ef. 8-30-01 thru 12-31-

01; DFW 85-2001(Temp), f. & cert. ef. 8-30-01 thru 12-31-01; DFW 88-2001(Temp), f. 9-

15-01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 15-2002(Temp), f.

& cert. ef. 2-20-02 thru 8-18-02; DFW 16-2002(Temp), f. 3-1-02 thru 8-28-02; DFW 26-

2002, f. & cert. ef. 3-21-02; DFW 29-2002(Temp), f. 4-4-02, cert. ef. 4-6-02 thru 10-3-02;

DFW 40-2002(Temp), f. 4-25-02, cert. ef. 4-28-02 thru 10-3-02; DFW 43-2002(Temp), f. &

cert. ef. 5-3-02 thru 10-3-02; DFW 45-2002(Temp), f. 5-7-02, cert. ef. 5-8-02 thru 10-3-02;

DFW 46-2002(Temp), f. 5-7-02, cert. ef. 5-8-02 thru 10-3-02; DFW 64 2002(Temp), f. 6-27-

02, cert. ef. 6-28-02 thru 12-20-02; DFW 69-2002(Temp), f. 7-10-02 cert. ef. 7-11-02 thru

12-31-02; DFW 71-2002(Temp), f. 7-10-02 cert. ef. 7-13-02 thru 12-31-02; DFW 79-

2002(Temp), f. 7-29-02, cert. ef. 8-5-02 thru 12-31-02; DFW 91-2002(Temp) f. 8-19-02,cert.

ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-

1-02); DFW 94-2002(Temp), f. 8-22-02, cert. ef. 8-24-02 thru 12-31-02; DFW 105-

2002(Temp), f. 9-20-02, cert. ef. 9-23-02 thru 12-31-02; DFW 130-2002, f. 11-21-02, cert.

ef. 1-1-03; DFW 12-2003, f. & cert. ef. 2-14-03; DFW 16-2003(Temp), f. 2-27-03, cert. ef.

3-1-03 thru 7-1-03; DFW 28-2003(Temp), f. & cert. ef. 4-3-03 thru 7-1-03; DFW 35-2003,

f. 4-30-03, cert. ef. 5-1-03; DFW 36-2003, f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 46-

2003(Temp), f. 5-29-03, cert. ef. 5-30-03 thru 10-1-03; DFW 52-2003(Temp), f. 6-13-03,

cert. ef. 6-21-03 thru 12-15-03; DFW 54-2003(Temp), f. 6-23-03, cert. ef. 6-28-03 thru 12-

24-03; DFW 55-2003(Temp), f. 6-27-03. cert. ef. 6-30-03 thru 12-26-03; DFW 72

2003(Temp), f. 7-25-03, cert. ef. 7-28-03 thru 12-31-03; DFW 99-2003(Temp), f. 9-24-03,

cert. ef. 10-1-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 4-

2004(Temp), f. 1-22-04, cert. ef. 2-1-04 thru 7-29-04; DFW 35-2004(Temp), f. 4-29-04, cert.

ef. 5-1-04 thru 10-26-04; DFW 52-2004(Temp), f. 6-11-04, cert. ef. 6-25-04 thru 12-21-04

Department of Forestry
Chapter 629

Adm. Order No.: DOF 6-2004
Filed with Sec. of State: 6-10-2004
Certified to be Effective: 6-10-04
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Notice Publication Date:

Rules Amended: 629-001-0005

Subject: Adopting the Model Rules of Procedure under the Admin-
istrative Procedures Act promulgated by the Oregon Attorney Gen-
eral effective January 15, 2004.

Rules Coordinator: Gayle Birch—(503) 945-7210

629-001-0005
Model Rules of Procedure

The Model Rules of Procedure under the Administrative Procedures
Act, promulgated by the Attorney General effective January 15, 2004, are
hereby adopted as the rules of procedure of the Board of Forestry and the

State Forester.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or Board of Forestry.]
Stat. Auth.: ORS 526.016(4) & 526.041
Stats. Implemented: ORS 183.341
Hist.: FB 27, f. 11-12-71, ef. 12-1-71; FB 34, f. 10-19-73, ef. 11-11-73; FB 46, f. & ef. 4-19-
76; FB 4-1978, f. & ef. 3-13-78; FB 1-1980, f. & ef. 1-9-80; FB 8-1980, f. & ef. 3-20-80; FB
1-1982(Temp), f. & ef. 2-8-82; FB 2-1982, f. & ef. 3-3-82; FB 1-1984, f. & ef. 1-6-84; FB
5-1986, f. & ef. 6-17-86; FB 6-1988, f. & cert. ef. 9-9-88; FB 3-1992, f. & cert. ef. 3-10-92;
FB 1-1994, f. & cert. ef. 3-11-94; FB 1-1996, f. & cert. ef. 3-13-96; DOF 3-1998, f. 3-10-98,
cert. ef. 4-22-98; DOF 4-2000, f. 10-25-00, cert. ef. 10-31-00; DOF 1-2002, f. & cert. ef. 3-
13-02; DOF 6-2004, f. & cert. ef. 6-10-04

Department of Human Services,
Child Welfare Programs
Chapter 413

Adm. Order No.: CWP 10-2004

Filed with Sec. of State: 6-1-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 2-1-04

Rules Adopted: 413-330-0097, 413-330-0098

Rules Amended: 413-330-0085, 413-330-0087, 413-330-0090, 413-
330-0095

Rules Repealed: 413-330-0085(T), 413-330-0087(T), 413-330-
0090(T), 413-330-0095(T), 413-330-0097(T), 413-330-0098(T)
Subject: These Criminal History Checks for System of Care Con-
tractors rules set the parameters for checking for and evaluating crim-
inal history of individuals seeking to contract with DHS for the pur-
pose of providing personal services to child welfare clients. These
rules have also been changed to reflect new Department terminolo-
gy and to correct formatting and punctuation.

Rules Coordinator: Annette Tesch—(503) 945-6067

413-330-0085
Purpose

It is the goal of the Department of Human Services (Department or
DHS) to reduce the risk of exploitation and abuse of children in the care of
or receiving services from DHS. To that end, DHS will conduct criminal
offender information background checks on individuals before they provide
services to DHS clients under contracts paid for with the flexible funds
allocated by DHS under the Department’s system-of-care settlement agree-
ment with the Juvenile Rights Project, Inc. These rules (OAR 413-330-
0085 to 413-330-0098) establish procedures by which DHS obtains crimi-
nal offender information on these individuals and considers the information

when determining the individual’s suitability for working with children.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 181.537
Hist.: SOSCF 10-1999, f. & cert. ef. 5-24-99; CWP 42-2003(Temp), f.& cert. ef. 12-17-03
thru 6-11-04; CWP 10-2004, f. & cert. ef. 6-1-04

413-330-0087
Definitions

(1) “Child” means an unmarried person who is under 18 years of age.
A person between 18 and 21 years of age and in the custody of DHS is also
considered a child for the purposes of these rules.

(2) “Client” means a child or adult receiving services from DHS.

(3) “Criminal offender information” means records, including finger-
prints and photographs, received, compiled, and disseminated by the
Oregon State Police for purposes of identifying criminal offenders and
alleged offenders and maintained as to such persons’ records of arrest, the
nature and disposition of criminal charges, sentencing, confinement, and
release, and includes the OSP Computerized Criminal History System.

(4) “FBI” means the Federal Bureau of Investigation.

(5) “OSP” means the Oregon State Police.
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(6) “Subject individual” means, in the context of these rules, a con-
tractor seeking to enter into a system-of-care contract with DHS. If the con-
tractor is a business with more than one employee, the executive director,
president, CEO, or equivalent is the subject individual. A contractor certi-
fied by DHS as provided for in OAR 413-200-0301 to 413-200-0401,
“Safety Standards for Foster Care, Relative Care and Adoptive Families,”
and a contractor licensed by DHS as provided for in OAR 413-220-0000 to
413-220-0160, “Private Child-Caring Agency Licensing Standards,” are
not subject individuals.

(7) “System-of-care contractor” means an individual or business that
has contracted with DHS and is paid with flexible funds allocated by DHS
as part the Department’s system-of-care settlement agreement with the
Juvenile Rights Project, Inc.

(8) “System-of-care settlement agreement” means the agreement
between the Department of Human Services and the Juvenile Rights
Project, Inc. that includes provisions for the use of flexible funds to meet
the individual needs of children and their families in order to promote safe-

ty, permanency, and well being.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 181.537
Hist.: SOSCF 10-1999, f. & cert. ef. 5-24-99; CWP 42-2003(Temp), f.& cert. ef. 12-17-03
thru 6-11-04; CWP 10-2004, f. & cert. ef. 6-1-04

413-330-0090
System of Care Contractor Criminal History Policy

(1) As a result of the Department’s system-of-care settlement agree-
ment with the Juvenile Rights Project, Inc., DHS enters into personal serv-
ice contracts with community service providers. Many of these providers
are not licensed or certified by DHS, but they can provide important serv-
ices to clients such as mentoring, tutoring, and therapeutic support. Before
the Department contracts with one of these providers, the Department will
complete a criminal background check as described below.

(2) DHS will not enter into a contract with a subject individual unless
the subject individual consents to a criminal offender information records
check and consents to be fingerprinted when required by these rules. DHS
may decide not to contract with the subject individual if the individual
makes a false statement about having been arrested for or convicted of a
crime.

(3) A subject individual must provide all information required for a
criminal offender information records check, including fingerprints, if
required, on forms provided by DHS and according to procedures estab-
lished by DHS, including:

(a) The subject individual must complete and sign form CF 1011F.

(b) If the subject individual acknowledges a prior arrest or a convic-
tion of a crime, the subject individual must provide an explanation of the
facts that supported the arrest or conviction and of the intervening circum-
stances and must provide written authorization required by DHS to verify
the information.

(c) When required by these rules, two properly completed FBI fin-
gerprint cards (form FD 258) with red overprinting in the “reason finger-
printed” block from the subject individual.

(4) In the process of obtaining a subject individual’s consent to a
criminal records check, DHS may ask the subject individual to consent to
the Department’s use of his or her social security number in conducting the
criminal records check. Subject individuals will indicate their consent by
their signatures.

(5) DHS will obtain and forward fingerprint cards to request criminal
offender information on subject individuals from OSP and FBI as follows:

(a) If the subject individual lives or has lived outside the State of
Oregon during any part of the five years prior to application, DHS will
instruct OSP to conduct a fingerprint criminal offender records check
through the FBI.

(b) If the subject individual has disclosed an arrest or conviction for a
crime, DHS will instruct OSP to conduct a fingerprint-based criminal
offender records check through the FBI.

(c) If the subject individual’s Oregon record indicates an arrest or con-
viction for a crime, DHS will forward the fingerprint cards to OSP for a
positive identification verification and instruct OSP to conduct a fingerprint
criminal offender records check through the FBI.

(6) DHS may grant an exception to the fingerprint requirement as
described in this rule if DHS determines that the subject individual is
unable to submit fingerprints due to a physical or mental condition that
makes compliance impossible or presents an undue safety risk to the appli-
cant or staff. For the exception to be effective, a form DHS 1011D,
“Criminal History Exception Request,” must be signed by the SDA man-
ager or designee.
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(7) DHS will not enter into a system-of-care contract with a subject
individual unless:

(a) A check of Oregon LEDS has been completed and documented;

(b) All processes required by these rules to complete the criminal his-
tory check process, including a fingerprint-based criminal offender check
for a subject individual, have been authorized and have commenced; and

(c) An exception authorized by OAR 413-330-0095 regarding a crim-
inal conviction, if necessary for approval, has been granted and document-
ed.

(8) If after the Department enters into a contract with a contractor it
learns the contractor has a potentially disqualifying record, the Department
will rescind the contract unless an exception is granted.

(9) DHS will review the criminal offender information of subject indi-
viduals. The assessment of the subject individual’s suitability will be docu-
mented and filed in the contractor’s file. Criminal offender information

received from the OSP or the FBI is confidential and will not be released.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 181.537
Hist.: SOSCF 10-1999, f. & cert. ef. 5-24-99; CWP 42-2003(Temp), f.& cert. ef. 12-17-03
thru 6-11-04; CWP 10-2004, f. & cert. ef. 6-1-04

413-330-0095
Crimes to Be Considered

(1) DHS has determined that persons who engage in certain criminal
conduct may not be qualified to be a system-of-care contractor because the
criminal conduct is fundamentally inconsistent with having responsibility
for the care, treatment, or supervision of children. It may also be inappro-
priate for them to have contact with a child likely to occur while providing
services to the child’s family. Unless an exception is granted under these
rules, a conviction for a crime listed in these rules or a false statement about
a conviction may disqualify a subject individual from being approved as a
system-of-care contractor.

(2) If a subject individual has been convicted of a crime described in
section (3) of this rule, DHS will not enter into a system-of-care contract
with the subject individual, and no exception will be granted.

(3)(a) DHS will not enter into a system-of-care contract with a sub-
ject individual, and no exception will be granted, if a subject individual has
been convicted in Oregon or in another jurisdiction of any of the following
crimes:

(A) A felony or misdemeanor crime of violence against a child.

(B) A felony involving:

(i) Rape, sodomy, or sexual abuse;

(ii) Intentional starvation or torture;

(iii) Murder or voluntary manslaughter;

(iv) Child abuse or neglect;

(v) Aiding, abetting, attempting, soliciting, or conspiring to cause the
death of a child;

(vi) Violence, including domestic violence; or

(vii) A felony drug-related offense.

(b) Crimes described in section (3)(a) of this rule include the follow-
ing crimes under Oregon law and substantially similar crimes in Oregon
and other jurisdictions:

(A) ORS 163.095 Aggravated murder;

(B) ORS 163.115 Murder;

(C) ORS 163.118 Manslaughter in the first degree;

(D) ORS 163.125 Manslaughter in the second degree;

(E) ORS 163.355 Rape in the third degree;

(F) ORS 163.365 Rape in the second degree;

(G) ORS 163.375 Rape in the first degree;

(H) ORS 163.385 Sodomy in the third degree;

(I) ORS 163.395 Sodomy in the second degree;

(J) ORS 163.405 Sodomy in the first degree;

(K) ORS 163.408 Unlawful sexual penetration in the second degree;

(L) ORS 163.411 Unlawful sexual penetration in the first degree;

(M) ORS 163.425 Sexual abuse in the second degree;

(N) ORS 163.427 Sexual abuse in the first degree;

(O) ORS 163.525 Incest, if the victim of the offense is a child;

(P) ORS 163.537 Buying or selling a person under 18 years of age;

(Q) ORS 163.670 Using a child in display of sexually explicit con-
duct;

(R) ORS 162.155 Escape in the second degree, if the offense involves
the use or threatened use of violence;

(S) ORS 162.165 Escape in the first degree, if the offense involves the
use or threatened use of violence or a dangerous or deadly weapon;

(T) ORS 162.325 Hindering prosecution, if the crime involves the use
of violence;
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(U) ORS 163.145 Criminally negligent homicide;

(V) ORS 163.160 Assault in the fourth degree, if the victim is a
spouse or a child and the person has previously been convicted of assault-
ing the same victim;

(W) ORS 163.160 Assault in the fourth degree, if person previously
convicted of assaulting same victim or assault witnessed by child/step child
of defendant or victim or other child living in household of defendant or
victim;

(X) ORS 163.160 Assault in the fourth degree if the victim is a child
(misdemeanor);

(Y) ORS 163.165 Assault in the third degree;

(Z) ORS 163.175 Assault in the second degree;

(AA) ORS 163.185 Assault in the first degree;

(BB) ORS 163.205 Criminal mistreatment in the first degree, if the
victim is a child or if the crime involves violence;

(CC) ORS 163.213 Unlawful use of an electrical stun gun, tear gas or
mace in the first degree;

(DD) ORS 163.225 Kidnapping in the second degree, if the victim is
a child or spouse or if the crime involves violence;

(EE) ORS 163.235 Kidnapping in the first degree, if the victim is a
child or spouse or if the crime involves violence;

(FF) ORS 163.535 Abandonment of a child;

(GG) ORS 163.547 Child neglect in the first degree;

(HH) ORS 163.555 Criminal nonsupport;

(II) ORS 163.684 Encouraging child sexual abuse in the first degree;

(JJ) ORS 163.686 Encouraging child sexual abuse in the second
degree;

(KK) ORS 163.688 Possession of materials depicting sexually explic-
it conduct of a child in the first degree;

(LL) ORS 163.689 Possession of materials depicting sexually explic-
it conduct of a child in the second degree;

(MM) ORS 164.125 Theft of services, if the theft is by force for serv-
ices valued at $750 or more;

(NN) ORS 164.225 Burglary in the first degree, if the offense
involves violence;

(O0) ORS 164.395 Robbery in the third degree;

(PP) ORS 164.405 Robbery in the second degree;

(QQ) ORS 164.415 Robbery in the first degree;

(RR) ORS 166.015 Riot;

(SS) ORS 166.165 Intimidation in the first degree;

(TT) ORS 166.220 Unlawful use of weapon;

(UU) ORS 167.017 Compelling prostitution;

(VV) ORS 167.212 Tampering with drug records;

(WW) ORS 167.262 Adult using minor in commission of controlled
substance offense (for controlled substance other than less than 5 grams of
marijuana);

(XX) ORS 475.992(1) Manufacture or delivery of Schedule I, II or III
counterfeit substance;

(YY) ORS 475.992(2) Delivery of marijuana for consideration;

(ZZ) ORS 475.992(3) Creation or delivery of Schedule I, II or III
counterfeit substance;

(AAA) ORS 475.992(4) Possession of Schedule I or II controlled sub-
stance;

(BBB) ORS 475.993 Prohibited acts for registrants related to
Schedule I controlled substance;

(CCC) ORS 475.995 Distribution of Schedule I, II or III controlled
substances to minors;

(DDD) ORS 475.999 Manufacture or delivery of Schedule I, II or III
controlled substance within 1000 feet of school.

(4) The Department will not enter into a system-of-care contract with
a contractor who has been convicted of a crime not described in section (3)
of this rule unless an exception is granted in accordance with this rule. The
following persons are authorized to grant an exception:

(a) If a subject individual has been convicted of a misdemeanor, other
than one resulting from domestic violence or one described in section (3)
of this rule, a written exception issued by the SDA Manager is required to
approve the subject individual. The SDA Manager may authorize the SDA
Assistant Manager, the SDA Child Welfare Manager, or a child welfare
supervisor to grant an exception authorized by this subsection.

(b) If a subject individual has been convicted of a felony or of a crime
involving domestic violence, other than one described in section (3) of this
rule, a written exception issued by the SDA Manager is required to approve
the subject individual. The SDA manager may authorize the SDA Assistant
Manager or the SDA Child Welfare Manager to grant an exception under
this subsection.
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(5) A person authorized by section (4) of this rule to grant an excep-
tion must determine whether the subject individual is suitable to be a sys-
tem-of-care contractor notwithstanding the criminal convictions. The per-
son authorized to grant an exception must consider the following factors
and must document the bases for the approval or denial on form DHS
1011D, “Criminal History Exception Request”:

(a) The severity and nature of the crime.

(b) The number of criminal offenses.

(c) The time elapsed since commission of the crime.

(d) The circumstances surrounding the crime.

(e) Content of police reports concerning the crime.

(f) The subject individual’s explanation of the crime.

(g) The relationship of the criminal activity to the subject individual’s
capacity to safely provide the proposed services.

(h) Whether the subject individual’s participation in counseling, ther-
apy, education, or employment constitutes evidence of rehabilitation or a
change in behavior.

(6) An exception granted with respect to a specific conviction need
only be granted one time.

(7) An exception granted under this rule does not establish a prece-

dent.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 181.537 & 181.010 - 181.560
Hist.: SOSCF 10-1999, f. & cert. ef. 5-24-99; SOSCF 28-2001, f. 6-29-01 cert. ef. 7-1-01;
CWP 42-2003(Temp), f.& cert. ef. 12-17-03 thru 6-11-04; CWP 10-2004, f. & cert. ef. 6-1-
04

413-330-0097
Consideration of Arrests

(1) Behavior that results in an arrest or a history of arrests may raise
concerns about a subject individual’s suitability to be a system-of-care con-
tractor. If a subject individual has a history of arrests for crimes involving
any of the following conduct, the Department’s field staff must consider the
behavior that resulted in the arrests and assess whether or not the subject
individual is suitable to be a system-of-care contractor:

(a) Child abuse or neglect.

(b) Spousal abuse.

(c) A crime against children, including pornography.

(d) A crime involving violence, including rape, sexual abuse,
manslaughter or homicide.

(e) Physical assault.

(f) Battery.

(g) Drug or alcohol offenses.

(h) Weapons-related offenses.

(2) If a subject individual has been arrested for any of the crimes list-
ed in section (1) of this rule, the supervisor and caseworker, in consultation
with the management staff as designated by the SDA Manager, must assess
the suitability of the subject individual to be a system-of-care contractor
and document their findings. The persons conducting the assessment must
consider and document their findings regarding the behavior or conduct
that led to each arrest, how that behavior relates to the subject individual’s
qualifications to be a system-of-care contractor, and whether, given the
behavior that led to the arrests, the subject individual is qualified to be a
system-of-care contractor.

(3) In conducting the assessment, the supervisor and caseworker must
consider the following with regard to the arrests:

(a) The subject individual’s explanation of the circumstances sur-
rounding and the behavior that led to each arrest.

(b) The severity and nature of the behavior that led to the arrests.

(c) Whether the subject individual’s behavior that led to the arrests
relates to or raises concerns about the individual’s qualifications to be a sys-
tem-of-care contractor.

(d) The time elapsed since the arrests.

(e) The circumstances surrounding each arrest.

(f) Whether the subject individual was charged with or indicted for a
crime related to the arrests.

(g) The disposition of any charge or indictment related to the arrests.

(h) Whether the subject individual’s participation in counseling, ther-
apy, education, or employment constitutes evidence of rehabilitation or a
change in behavior.

(i) Any other information related to the circumstances of the arrests or
the behavior that led to the arrests that may relate to the subject individual’s
qualifications to be a system-of-care contractor.

(j) The number of arrests.

(4) The supervisor and worker may also obtain and review a copy of
the police report of the arrest and interview the subject individual about the
arrest.
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(5) Under no circumstances will DHS bar or refuse to approve an
individual because of the existence or contents of a juvenile record that has

been expunged pursuant to ORS 419A.260 or 419A.262.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 181.537 & 181.010 - 181.560
Hist.: CWP 42-2003(Temp), f.& cert. ef. 12-17-03 thru 6-11-04; CWP 10-2004, f. & cert. ef.
6-1-04

413-330-0098
Rights for Review and Contested Case Hearings

(1) If DHS determines that the subject individual is not suitable to be
a System of Care Contractor based on criminal history or false statement on
the application form (unless the subject individual voluntarily withdraws
from the process), DHS will notify the subject individual, by certified mail,
that the subject individual:

(a) Has the right to inspect and challenge Oregon criminal offender
information through the OSP procedures (ORS 181.555(3)).

(b) May challenge the accuracy or completeness of any entry on the
subject individual’s criminal records provided by the FBI by filing a chal-
lenge with the Assistant Director of the FBI Identification Division,
Washington, D.C., 20537-9700.

(c) May appeal DHS’s determination of unsuitability and may indi-
cate an intent to challenge information in the OSP or FBI report by request-
ing a contested case hearing pursuant to ORS 183.413 to 183.470 provided
that DHS receives a request for a contested case hearing in writing within
10 calendar days after the notice is mailed.

(2) A contested case hearing is conducted in accordance with ORS
183.413 to 183.470, OAR 137-003-0501 to 137-003-0700, and OAR 413-

120-0470.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 181.537
Hist.: CWP 42-2003(Temp), f.& cert. ef. 12-17-03 thru 6-11-04; CWP 10-2004, f. & cert. ef.
6-1-04

Adm. Order No.: CWP 11-2004

Filed with Sec. of State: 6-1-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 2-1-04

Rules Amended: 413-330-0900, 413-330-0910, 413-330-0920, 413-
330-0930, 413-330-0940, 413-330-0950, 413-330-0960, 413-330-
0970, 413-330-0980, 413-330-0990, 413-330-1000, 413-330-1010
Rules Repealed: 413-330-0900(T), 413-330-0910(T), 413-330-
0920(T), 413-330-0930(T), 413-330-0940(T), 413-330-0950(T),
413-330-0960(T), 413-330-0970(T), 413-330-0980(T), 413-330-
0990(T), 413-330-1000(T), 413-330-1010(T)

Subject: The 2003 Legislative Session, DHS Budget Authorization
(HB 5030) authorized dollars to implement the System of Care
Needs Based Service program providing flexible funds to the Depart-
ment to meet the individual needs of children and their families in
order to promote safety, permanency and well-being. These servic-
es are provided by the Department under an agreement between the
Oregon Department of Human Services and the Juvenile Rights Pro-
ject, Inc. These administrative rules describe how, when and who
may use and authorize the use of the System of Care Short Form Per-
sonal Services Contract for the delivery of System of Care-funded
individualized services to children and families. These rules have
also been changed to reflect new Department terminology and to cor-
rect formatting and punctuation.

Rules Coordinator: Annette Tesch—(503) 945-6067

413-330-0900
Purpose

These administrative rules (OAR 413-330-0900 to 413-330-1010)
describe the use of the system-of-care short-form personal-services con-
tract. These rules also describe how approval authority for these contracts

is delegated to agency managers and supervisors.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & 279.729
Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004,
f. & cert. ef. 6-1-04

413-330-0910
Definitions
As used in OAR 413-330-0900 to 413-330-1010:
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(1) “Approval authority” means the authority to approve and execute
a contract. OAR 125-020-0220(1) gives the Department of Administrative
Services (DAS) approval authority for all state agency contracts. DAS has
delegated the approval authority to the Department of Human Services (the
Department) for client services contracts (see OAR 125-020-0600(1)(a)).

(2) “Child” means an unmarried person under 18 years of age. A per-
son between 18 and 21 years of age and in the custody of the Department
is also considered a child for purposes of these rules.

(3) “Client” means a child or adult receiving services from the
Department.

(4) “Contract authority” means the authority to select a contractor,
negotiate a contract, and sign a contract.

(5) “Family member” means a person related to the child.

(6) “Independent contractor” means an individual at least 18 years of
age or a business that is an independent contractor as defined in ORS
670.600.

(7) “Nontraditional contractor” means an individual at least 18 years
of age or a business not currently licensed by the Department as a child-car-
ing agency who has contracted with the Department if the total authorized
expenditure of all contracts is less than $8,000.

(8) “Primary care giver” means a person who is responsible for pro-
viding care and supervision of a child.

(9) “System-of-care short-form personal-services contract” or “SOC
short-form contract” means a class of personal services contracts funded by
flexible funds allocated by the Department as part of the Department’s sys-
tem-of-care settlement agreement with the Juvenile Rights Project, Inc.,
and developed by the Department to provide expedited service delivery to
children and families as allowed by these rules.

(10) “System-of-care contractor” or “SOC contractor” means an indi-
vidual or business that has contracted with the Department and is paid with
flexible funds allocated by the Department as part of the Department’s sys-
tem-of-care settlement agreement with the Juvenile Rights Project, Inc.

(11) “System-of-care settlement agreement” means the agreement
between the Oregon Department of Human Services and the Juvenile
Rights Project, Inc., which includes provisions for the use of flexible funds
in meeting the individual needs of children and their families to promote
safety, permanency, and well being.

(12) “Traditional contractor” means an individual at least 18 years of
age who has exceeded $8,000 in total SOC contracts during the preceding
12 month period, regardless of funding source or purpose; or a business
currently licensed by the Department as provided for by OAR 413-220-

0000 to 413-220-0160.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & 279.729
Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004,
f. & cert. ef. 6-1-04

413-330-0920
Policy

(1) The Department’s implementation of its strengths-and-needs-
based system-of-care model for delivering client services has placed an
increased emphasis on providing the child and the child’s primary care
giver with the individualized services they need in a timely manner. The
client’s strengths and needs are collaboratively identified by the following
parties:

(a) The child, if appropriate;

(b) The primary care giver;

(c) Members in addition to the primary care giver;

(d) Appropriate employees of the Department;

(e) Other interested parties.

(2) Services are designed to meet the child’s needs and reach the
agreed-upon outcomes.

(3) The SOC short-form contract helps the Department’s staff expe-
dite the contracting. It is designed to:

(a) Provide nonresidential services to meet the needs of a child.

(b) Increase the resource pool of service contractors by allowing the
use of both traditional and nontraditional contractors.

(c) Provide more timely delivery of services by delegating approval
authority for SOC short-form contracts to local Child Welfare program
managers and supervisors.

(4) An SOC short-form contract can be used when the following con-
ditions are met:

(a) The contractor is an independent contractor.

(b) The services are:

(A) Provided for a specific child, sibling group, or primary care giver.
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(B) Provided to help the caseworker, the child, and the child’s family
reach mutually agreed-upon outcomes.

(C) Nonresidential.

(D) Limited to a maximum length of 12 months. The expectation is
that the mutually agreed-upon outcomes will be reached within that time
period.

(E) Limited to a maximum dollar amount of $4,000. The expectation
is that the mutually agreed-upon outcomes will be reached without spend-
ing more than that amount.

(c) The contracted services do not include:

(A) Services the recipient is eligible to receive that are available from
another public agency or institution or from a private contractor under an
existing contract; or

(B) The same services or services similar to those being provided by
Department staff.

(d) Funds are available and authorized for the type of service and
client to be served by the contract, and the cost is reasonable and commen-
surate with the cost of similar services.

(5) The statement of work, in an SOC short-form contract, is written
to describe the agreed-upon outcomes and the services to be provided.
Outcomes must be specifically related to one or more of the following
goals:

(a) Safety — to prevent placement or re-entry into care and to ensure
the child’s safety in the home.

(b) Permanency — to prevent movement in care and to ensure stabil-
ity in the living situation or facilitate permanency for a child for whom the
plan is categorized as an “other planned permanent living arrangement.”

(c) Facilitate reunification — to facilitate the child’s return home and
preserve continuity of family relationships and permanency for the child.

(d) Permanency — to facilitate the child’s permanency plan of adop-
tion or guardianship.

(e) Well-being — to facilitate the child’s well-being by enhancing the
family’s capacity to provide for its children’s needs.

(f) Well-being — to facilitate the child’s well-being by ensuring the
child receives adequate and appropriate services to meet medical, physical,
mental health, social, emotional-development, or educational needs.

(6) Contracted services must be provided by the contractor. The SOC
short-form contract does not allow subcontracting. A traditional contractor
may use an employee or volunteer to provide the contracted services. A
nontraditional contractor must provide the services himself or herself and
cannot use an employee or volunteer to provide the contracted services.

(7) The Department may terminate an SOC short-form contract upon
written notice to the contractor.

(8) The printed contract cannot be altered. If the format is changed by
anyone, regardless of the reason or circumstances, the contract cannot be
executed and is void.

(9) Within 24 hours after the contract is signed by both parties, the
contract and cover sheet must be sent by facsimile to the Technical

Assistance Unit.
[ED. NOTE: Forms referenced are available from the agency.|
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & 279.729
Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004,
f. & cert. ef. 6-1-04

413-330-0930
Contractor

(1) A short-form contract is used by the Department only to contract
with a provider who is an independent contractor.

(2) An SOC contractor must be at least 18 years of age.

(3) A contractor for an SOC short-form contract is selected by direct
negotiations. The Department negotiates directly with the contractor who is
determined to be the best able to provide the services at a reasonable price.
No informal or formal contractor selection and solicitation process is
required.

(4) A nontraditional contractor is considered a traditional contractor
once the total dollar amount of all contracts the individual has with the
Department, regardless of funding source or purpose, exceeds $8,000 dur-
ing a 12-month period. At that point, the insurance and liability coverage
requirements increase. A traditional contractor is required to meet all con-
tractual insurance requirements, including the requirement to obtain pro-
fessional liability insurance, if the contractor must be licensed or accredit-
ed to do the contracted work. The 12-month period is measured from the
earliest contract effective date to the latest contract end date for all contracts

that the nontraditional contractor has with the Department.
Stat. Auth.: ORS 418.005
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Stats. Implemented: ORS 279.727 & 279.729

Hist.: SOSCF 21-2000(Temp), & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert. ef.
2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004, f.
& cert. ef. 6-1-04

413-330-0940
Types of Service

(1) The Department uses an SOC short-form contract with a tradi-
tional contractor for such services as the following:

(a) Housing and food services — including housing deposits, utilities,
home repairs, food, household necessities, cleaning services, supplies, and
equipment.

(b) Transportation — including transportation for visitation, bus pass-
es, other fares, automobile repair, and reimbursement when the family is
transported by a community or family member.

(c) Assessment, testing, and evaluations — including psychiatric,
psychological, psycho-social, behavioral, developmental, medical, or edu-
cational services not available through other resources such as other pro-
grams operated by the Department or from a school district.

(d) Therapeutic and rehabilitative services — including family, group,
and individual therapy (including drug and alcohol treatment services) not
available through other sources, such as from other programs operated by
the Department or from family-based service contracts, including intensive
family services (IFS), and family sex abuse treatment (FSAT), and parent
training.

(e) Skills training and support — including parent coaching, mentor-
ing, psycho-social skills training and support, shadowing or one-on-one
supervision, and support of daily activities, transition support services, sub-
care or in-home behavior support or management, and educational services
not available through other programs operated by the Department or from
a school districts.

(f) Support services for care givers — including time-limited servic-
es for parents, foster parents, and relative care takers not provided by other
sources.

(g) Well-being and developmental needs — including expenses relat-
ed to school or recreational activities, such as fees for sports, camps, school
trips, music, arts, and other activities, and activities related to a child’s tra-
ditional or cultural needs or developmental milestones.

(2) The nontraditional contractor is a contractor chosen for his or her
unique capacity to connect with the child based on the specific strengths
and needs of the child as identified in the strengths-and-needs-based serv-
ice planning process. The nontraditional contractor focuses on working
with the family in addressing the specific strengths and needs of the child.
The nontraditional contractor gives special care to planning activities that
can eventually be maintained without the contractor’s involvement. A
short-form contract can be used with a nontraditional contractor only for
the following services:

(a) Individual Mentoring: Social, behavioral, and recreational skill
development. Assisting the child in exploring special talents or interests,
arranging for on-going social or recreational opportunities, and modeling
appropriate interaction with others with special care given to planning
activities that can eventually be maintained without the mentor.

(b) Family Mentoring: Engagement of families for parenting skill
development, including modeling appropriate interactions with children in
the home, effective problem-solving, establishment of routines, and assist-
ing with development of natural helping systems to enable the family to
function independently with success.

(c) Individual Tutoring: Educational support services tailored specif-
ically to the needs of the child. This assistance should be offered when the
child’s developmental functioning is significantly compromised without
tutoring and is not obtainable through an Individual Education Plan (IEP)
or any other appropriate resource.

(d) Developmental Support: Chosen activities requiring adult super-
vision at all times to meet the child’s identified developmental needs or
milestones.

(e) Therapeutic Visitation: Visitation services to address the child’s
needs and encompass specific therapeutic goals. The contractor, if not
licensed, must obtain supervision from a licensed therapist, at his or her
own expense, for consultation and feedback on the therapeutic process and
progress of the visitation.

(3) The Department’s worker must enter the System of Care Service
Codes, Open Reasons, and Disposition in the Department’s Integrated
Information System (IIS), including the person letter for the parents and

children who benefit from or participate in the authorized service.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & 279.729
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Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004,
f. & cert. ef. 6-1-04

413-330-0950
Insurance

(1) Traditional contractor insurance requirements. The coverage and
limits of insurance required for a traditional contractor are specified in the
contract. The Department requires a traditional contractor to provide proof
that all required insurance is effective and in force before the SOC short-
form contract can be executed.

(2) Nontraditional contractor insurance requirements.

(a) If a nontraditional contractor is providing a service that requires
transporting the client, the Department requires the nontraditional contrac-
tor to provide proof of:

(A) A valid Oregon driver’s license; and

(B) Automobile liability coverage that has limits not less than
required by ORS 806.060. The nontraditional contractor must have auto-
mobile insurance in effect during the term of the SOC short-form contracts.

(b) The State of Oregon, through the Risk Management Division of
the Department of Administrative Services provides nontraditional contrac-
tors with general liability insurance coverage including legal defense and
excess automobile liability coverages. These coverages are provided to a
nontraditional contractor, while acting within the course and scope of duties
listed in the short-form contract, to the extent that a claim arises out of the
provisions of services pursuant to the Short Form Contract’s terms and
statement of work. The provision of general liability coverage does not
make the nontraditional contractor an agent of the Department or of the
State of Oregon or subject the contractor to ORS 30.260 to 30.300 (the
Oregon Tort Claims Act).

(c) The coverage described in subsection (b) of this section is not pro-
vided for acts, errors, or omissions due to malfeasance; for willful or wan-
ton neglect of duty; for acts outside the short-form contract’s specified
scope of work; or for punitive damages.

(d) Following are the limits of coverage provided by the State to non-
traditional contractors:

(A) $50,000 to a claimant for any number of claims for damage to or
destruction of property, including consequential damages, arising out of a
single accident or occurrence;

(B) $100,000 to a claimant as general and special damages for all
other claims arising out of a single accident or occurrence;

(C) $200,000 for all claims arising out of a single accident or occur-
rence;

(D) The dollar limits for defense cost coverage are included in the
above dollar limits. Once this dollar limit is reached, further defense costs
are the responsibility of the nontraditional contractor.

(e) The nontraditional contractor must report, in writing, each claim
and each occurrence that reasonably may give rise to a claim to the contract
administrator, who will forward the information to the Risk Management

Division as promptly as practicable.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & 279.729
Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004,
f. & cert. ef. 6-1-04

413-330-0960
Dispute Resolution: Short-Form Contracts

(1) When a short-form contract is used to contract with a nontradi-
tional contractor, the child’s case worker requests that the client sign a
“Dispute Resolution Agreement.” The client and the Department are parties
to the “Dispute Resolution Agreement.” The agreement provides a proce-
dure to resolve disputes between the client and the nontraditional contrac-
tor. The client is encouraged to participate in good-faith in the dispute res-
olution process.

(2) The client’s signature and participation in the dispute resolution
process are voluntary.

(3) Dispute resolution between the client and a nontraditional con-
tractor must be conducted in accordance with procedures established by the

Department.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & ORS 279.729
Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; Suspended by CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04;
CWP 11-2004, f. & cert. ef. 6-1-04

Oregon Bulletin

92

413-330-0970
Criminal History Records Check for SOC Contractors

(1) The Department has determined that persons who engage in cer-
tain criminal conduct may not be qualified to be system-of-care contractors
because their criminal conduct is fundamentally inconsistent with having
any responsibility for the care, treatment, or supervision of children or other
vulnerable persons.

(2) SOC contractors are subject to a criminal-history-records check as
described in OAR 413-330-0085 to 413-330-0105 (see Child Welfare poli-
cy “System of Care Short Form Contracts,” policy III-D.1.1.2). In the case
of a non-traditional contractor, the Department will perform the check. If
the SOC contractor is a business with more than one employee, the execu-
tive director, or equivalent, of the business is considered the contractor
under those rules.

(3) Once the contractor has been approved and the contract has been
executed, and prior to services being performed, the contractor must verify
that each employee and each volunteer who will have contact with children
in the course of their duties has not been convicted of child abuse, an
offense against persons, a sexual offense, child neglect, or any other offense
bearing a substantial relation to the qualifications, functions, or duties of an

employee or volunteer who will have contact with children.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & 279.729
Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004,
f. & cert. ef. 6-1-04

413-330-0980
DHS Abuse and Neglect Information Check

(1) To further protect children from abuse and neglect, the
Department checks all SOC contractors against the Department’s child-
abuse and neglect-assessment information.

(2) The Department maintains the confidentiality of client informa-
tion in accordance with its administrative rules on confidentiality, OAR

413-010-0000 to 413-010-0075.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & 279.729
Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004,
f. & cert. ef. 6-1-04

413-330-0990
Unauthorized Services

The state is not obligated to pay for services obtained before the con-
tract has been written, approved, and signed by the contractor and a repre-
sentative of the Department who has contract approval authority. A
Department employee who authorizes a service that requires a contract,
prior to a contract being fully executed, or obtains a service not covered by

a contract, may be held personally liable for the cost of the service.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & 279.729
Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004,
f. & cert. ef. 6-1-04

413-330-1000
Delegation of Short-Form Contract Approval Authority

(1) Authority to approve short-form contracts is hereby delegated to
the Administrator for Program Performance and Reporting.

(2) The Administrator for Program Performance and Reporting may
delegate to a Child Welfare program manager or supervisor representing the
SDA or the local office, upon written request, authority to approve SOC
short-form contracts. The authority may be granted when the following
conditions have been met:

(a) Management staff, including the Child Welfare program manager,
line manager or supervisor, office manager or equivalent, and system-of-
care resource developer or equivalent have received specific training
regarding SOC short-form contract policy and procedure from Program
Performance and Reporting staff and staff from the Department’s Contracts
and Procurement unit.

(b) The Child Welfare program manager has submitted an implemen-
tation plan to the Administrator for Program Performance and Reporting or
the Administrator’s delegate that describes how SOC short-form contracts
will be processed at the local field office. The field office implementation
plan may be submitted only after the management staff has received the
SOC short-form contract training.

(c) Staff from the Program Performance and Reporting program have
reviewed the implementation plans to ensure compliance with these admin-
istrative rules and sound business and fiscal practices.
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(d) The Administrator for Program Performance and Reporting, or the
Administrator’s delegate, may, with consent of the Department’s Office of
Contracts and Procurement, delegate authority to approve SOC short-form
contracts to a Child Welfare program manager or supervisor. The
Administrator or the Administrator’s delegate may delegate short-form
contract approval authority only after the field office management staff has
received training and the implementation plan has been approved. Once
authority has been delegated, the Child Welfare program manager or super-
visor is responsible for the proper processing and use of the SOC short-
form contract. Except as authorized in OAR 413-330-1010, a Child Welfare
program manager or supervisor cannot further delegate approval authority

or contract responsibilities.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 279.727 & 279.729
Hist.: SOSCF 21-2000(Temp), f. & cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f. & cert.
ef. 2-26-01; SOSCF 29-2001, f. 6-29-01 cert. ef. 7-1-01; CWP 50-2003(Temp), f. 12-31-03,
cert. ef. 1-1-04 thru 6-28-04; CWP 11-2004, f. & cert. ef. 6-1-04

413-330-1010
Responsibilities of Child Welfare Program Managers and Supervisors
with Delegated Authority

(1) A Child Welfare program manager or supervisor with delegated
approval authority is responsible for the following duties relating to SOC
short-form contracts. The responsibility for the duties may or may not be
further delegated by either as follows:

(a) A Child Welfare program manager or supervisor may delegate the
duty:

(A) To determine whether a contractor is an independent contractor.

(B) To determine whether a contractor is a traditional or nontradition-
al SOC contractor.

(C) To determine whether a contractor has the required insurance.

(D) To negotiate the following contract conditions:

(i) Services;

(ii) Outcomes;

(iii) Contract begin date;

(iv) Contract end date;

(v) Contract payment rate and number of services units.

(E) To monitor and act as the Department’s contract administrator for
the SOC short-form contract.

(b) A Child Welfare program manager or supervisor cannot delegate
the duty:

(A) To determine whether the services being contracted for are the
same as services provided by Department staff.

(B) To determine whether the contractor has a criminal history record
that would prevent the Department from contracting with the contractor
(see OAR 413-330-0085 to 413-330-0097).

(C) To determine whether there are concerns or reasons why using the
contractor may not be in the best interests of the child by checking the
Department’s child abuse and neglect assessment information.

(D) To sign and execute the short-form contract as the authorized
agency representative. Services can begin only after the contractor and an
authorized Child Welfare program manager or supervisor have both signed
the short-form contract.

(E) To authorize payments due for the performance of contracted
services.

(2) A Child Welfare program manager or supervisor may be held per-
sonally liable for the cost of services provided before an SOC short-form
contract has been fully executed or for services provided outside the scope
of the contract.

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 279.727 & 279.729

Hist.: SOSCF 21-2000(Temp), f. 8-31-00, cert. ef. 8-31-00 thru 2-26-01; SOSCF 5-2001, f.

& cert. ef. 2-26-01; CWP 50-2003(Temp), f. 12-31-03, cert. ef. 1-1-04 thru 6-28-04; CWP
11-2004, f. & cert. ef. 6-1-04

Department of Human Services,
Departmental Administration and
Medical Assistance Programs
Chapter 410

Adm. Order No.: OMAP 33-2004

Filed with Sec. of State: 5-26-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 5-1-04

Rules Amended: 410-120-1295, 410-141-0420

Subject: The General Rules program Administrative rules govern the
Office of Medical Assistance Programs (OMAP) payment for serv-
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ices provided to clients. Effective March 23, 2004, OMAP tem-
porarily amended OAR 410-120-1295 and OAR 410-141-0420 as
follows: OAR 410-120-1295 is revised to add a reimbursement table
(Table 120-1295) necessary to apply the formula established by the
reimbursement methodology in ORS 414.743, and OAR 410-120-
1295. This table gives clarification for hospitals and managed care
organizations about how to apply the formula established under the
new reimbursement methodology to claims for reimbursement for
services to medical assistance clients. Table 120-1295 is effective for
dates of service for the budget period from October 1, 2003 through
September 30, 2004. OAR 410-141-0420 is revised to reference
OAR 410-120-1295. This is to permanently amend OAR 410-120-
1295 and OAR 410-141-0420.

Rules Coordinator: Darlene Nelson—(503) 945-6927

410-120-1295
Non-Participating Provider

(1) For purposes of this rule, a provider enrolled with the Office of
Medical Assistance Programs (OMAP) that does not have a contract with
an OMAP-contracted managed care plan is referred to as a non-participat-
ing provider.

(2) For covered services that are subject to reimbursement from the
managed care plan, a nonparticipating provider, other than a hospital gov-
erned by (3)(b) below, must accept from the OMAP-contracted managed
care plan, as payment in full, the amount that the provider would be paid
from OMAP if the client was fee-for-service.

(3) The OMAP-contracted FCHP that does not have a contract with a
hospital, is required to reimburse, and hospitals are required to accept as
payment in full the following reimbursement:

(a) The FCHP will reimburse a non-participating Type A and Type B
Hospital fully for the cost of covered services based on the cost-to-charge
ratio used for each hospital in setting the capitation rates paid to the FCHP
for the contract period (ORS 414.727).

(b) All other non-participating hospitals, not designated as a rural
access or Type A and Type B hospital, for dates of service on or after
October 1, 2003 reimbursement will be based upon the following:

(A) Inpatient service rates are based upon the capitation rates devel-
oped for the budget period, at the level of the statewide average unit cost,
multiplied by the geographic factor, the payment discount factor and an
adjustment factor of 0.925.

(B) Outpatient service rates are based upon the capitation rates devel-
oped for the budget period, at the level of charges, multiplied by the
statewide average cost to charge ratio, the geographic factor, the payment
discount factor and an adjustment factor of 0.925.

(4) The geographic factor, and the statewide average unit costs for
inpatient service rates for subsection (3)(A) and for outpatient service rates
for subsection (3)(B), are calculated by the department’s contracted actuar-
ial firm. The inpatient and outpatient reimbursement table adopted for the
period October 1, 2003 to September 30, 2004 will be posted on the depart-
ments website at http://www.dhs.state.or.us/policy/healthplan/guides/hos-

pital/.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.743
Hist.: OMAP 10-2001, f. 3-30-01, cert. ef. 4-1-01; OMAP 22-2004, f. & cert. ef. 3-22-04;
OMAP 23-2004(Temp), f. & cert. ef. 3-23-04 thru 8-15-04; OMAP 33-2004, f. 5-26-04, cert.
ef. 6-1-04

410-141-0420
Billing and Payment Under the Oregon Health Plan

(1) All billings for Oregon Health Plan Clients to Prepaid Health
Plans (PHPs) and to OMAP, shall be submitted within four (4) months and
twelve (12) months, respectively, of the date of service, subject to other
applicable OMAP billing rules. Submissions shall be made to PHPs within
the four -(4) month time frame except in the following cases:

(a) Pregnancy;

(b) Eligibility issues such as retroactive deletions or retroactive
Enrollments;

(c) Medicare is the primary payor;

(d) Other cases that could have delayed the initial billing to the PHP
(which does not include failure of Provider to certify the OMAP Member’s
eligibility); or

(e) Third Party Resource (TPR). Pursuant to 42 CFR 36.61, subpart
G: Indian Health Services and the amended Public Law 93-638 under the
Memorandum of Agreement that Indian Health Service and 638 Tribal
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Facilities are the payor of last resort and is not considered an alternative
resource or TPR.

(2) Providers must be enrolled with OMAP to be eligible for Fee-for-
Service (FFS) payment by OMAP. Mental health Providers, except
Federally Qualified Health Centers, must be approved by the Local Mental
Health Authority (LMHA) and the Office of Mental Health and Addiction
Services (OMHAS) before enrollment with OMAP. Providers may be
retroactively enrolled, in accordance with OAR 410-120-1260, Provider
enrollment.

(3) Providers, including mental health Providers, do not have to be
enrolled with OMAP to be eligible for payment for services by PHPs except
that Providers who have been excluded as Medicare/Medicaid Providers by
OMAP, CMS or by lawful court orders are ineligible to receive payment for
services by PHPs.

(4) Providers shall verify, before rendering services, that the OMAP
Member is eligible for the Medical Assistance Program on the date of serv-
ice and that the service to be rendered is covered under the Oregon Health
Plan Benefit Package of Covered Services. Providers shall also identify the
party responsible for covering the intended service and seek pre-authoriza-
tions from the appropriate payor before rendering services. Providers shall
inform OMAP Members of any charges for non-covered services prior to
the services being delivered.

(5) Capitated Services:

(a) PHPs receive a Capitation Payment to provide services to OMAP
Members. These services are referred to as Capitated Services

(b) PHPs are responsible for payment of all Capitated Services. Such
services should be billed directly to the PHP, unless the PHP or OMAP
specifies otherwise. PHPs may require Providers to obtain preauthorization
to deliver certain Capitated Services.

(6) Payment by the PHP to Providers for Capitated Services is a mat-
ter between the PHP and the Provider, except as follows:

(a) Pre-authorizations:

(A) PHPs shall have written procedures for processing pre-authoriza-
tion requests received from any Provider. The procedures shall specify time
frames for:

(i) Date stamping pre-authorization requests when received;

(ii) Determining within a specific number of days from receipt
whether a pre-authorization request is valid or non-valid;

(iii) The specific number of days allowed for follow up on pended
preauthorization requests to obtain additional information;

(iv) The specific number of days following receipt of the additional
information that a redetermination must be made;

(v) Providing services after office hours and on weekends that require
preauthorization; (vi) Sending notice of the decision with Appeal rights to
the OMAP Member when the determination is made to deny the requested
service as specified in 410-141-0263.

(B) PHPs shall make a determination on at least 95% of Valid Pre-
Authorization requests, within two working days of receipt of a preautho-
rization or reauthorization request related to urgent services; alcohol and
drug services; and/or care required while in a skilled nursing facility. Pre-
authorizations for prescription drugs must be completed and the pharmacy
notified within 24 hours. If a pre-authorization for a prescription cannot be
completed within the 24 hours, the PHP must provide for the dispensing of
at least a 72-hour supply if the medical need for the drug is immediate. PHP
shall notify Providers of such determination within 2 working days of
receipt of the request;

(C) For all other pre-authorization requests, PHPs shall notify
Providers of an approval, a denial or a need for further information within
14 calendar working days of receipt of the request. PHPs must make rea-
sonable efforts to obtain the necessary information during that fourteen (14)
day period. However, the PHP may use an additional 14 days to obtain fol-
low-up information, if the PHP justifies the need for additional information
and how the delay is in the interest of the OMAP Member. The PHP shall
make a determination as the OMAP Member’s health condition requires,
but no later than the expiration of the extension. PHPs shall notify OMAP
Members of a denial within five (5) working days from the final determi-
nation using an OMAP or OMHAS approved client notice format.

(b) Claims Payment:

(A) PHPs shall have written procedures for processing claims sub-
mitted for payment from any source. The procedures shall specify time
frames for:

(i) Date stamping claims when received;

(ii) Determining within a specific number of days from receipt
whether a claim is valid or non-valid;
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(iii) The specific number of days allowed for follow up of pended
claims to obtain additional information;

(iv) The specific number of days following receipt of additional infor-
mation that a determination must be made; and

(v) Sending notice of the decision with Appeal rights to the OMAP
Member when the determination is made to deny the claim.

(B) PHPs shall pay or deny at least 90% of Valid Claims within 45
calendar days of receipt and at least 99% of Valid Claims within 60 calen-
dars days of receipt. PHPs shall make an initial determination on 99% of all
claims submitted within 60 calendar days of receipt;

(C) PHPs shall provide written notification of PHP determinations
when such determinations result in a denial of payment for services, for
which the OMAP Member may be financially responsible. Such notice
shall be provided to the OMAP Member and the treating Provider within
fourteen

(14) calendar days of the final determination. The notice to the
OMAP Member shall be an OMAP or OMHAS approved notice format and
shall include information on the PHPs internal appeals process, and the
Notice of Hearing Rights (OMAP 3030) shall be attached. The notice to the
Provider shall include the reason for the denial;

(D) PHPs shall not require Providers to delay billing to the PHP;

(E) PHPs shall not require Medicare be billed as the primary insurer
for services or items not covered by Medicare, nor require non-Medicare
approved Providers to bill Medicare;

(F) PHPs shall not deny payment of Valid Claims when the potential
TPR is based only on a diagnosis, and no potential TPR has been docu-
mented in the OMAP Member’s Clinical Record;

(G) PHPs shall not delay nor deny payments because a co-payment
was not collected at the time of service.

(c) FCHPs and MHOs are responsible for payment of Medicare coin-
surances and deductibles up to the Medicare or PHP’s allowable for cov-
ered services the OMAP Member receives within the PHP, for authorized
referral care, and for Urgent Care Services or Emergency Services the
OMAP Member receives from non-contracted Providers. FCHPs and
MHOs are not responsible for Medicare coinsurances and deductibles for
non-urgent or non-emergent care OMAP Members receive from non-PHP
Providers;

(d) FCHPs shall pay transportation, meals and lodging costs for the
OMAP Member and any required attendant for out-of-state services (as
defined in General Rules) that the FCHP has arranged and authorized when
those services are available within the state, unless otherwise approved by
OMAP;

(e) PHPs shall be responsible for payment of covered services pro-
vided by a Non-Participating Provider that were not pre-authorized if the
following conditions exist:

(A) It can be verified that the Participating Provider ordered or direct-
ed the covered services to be delivered by a Non-Participating Provider;
and

(B) The covered service was delivered in good faith without the
preauthorization; and

(C) It was a covered services that would have been pre-authorized
with a Participating Provider if the PHP’s referral protocols had been fol-
lowed;

(D) The PHP shall be responsible for payment to Non-Participating
Providers (Providers enrolled with OMAP that do not have a contract with
the PHP) for covered services that are subject to reimbursement from the
PHP, the amount specified in OAR 410-120-1295. This rule does not apply
to Providers that are Type A or Type B hospitals, as they are paid in accor-
dance with ORS 414.727.

(7) Other Services:

(a) OMAP Members enrolled with PHPs may receive certain servic-
es on an OMAP FFS basis. Such services are referred to as Non-Capitated
Services;

(b) Certain services must be authorized by the PHP or the Community
Mental Health Program (CMHP) for some mental health services, even
though such services are then paid by OMAP on an OMAP FFS basis.
Before providing services, Providers should contact the PHPs identified on
the OMAP Member’s Medical Care Identification or, for some mental
health services, the CMHP. Alternatively, the Provider may call the OMAP
Provider Services Unit to obtain information about coverage for a particu-
lar service and/or pre-authorization requirements;

(c) Services authorized by the PHP or CMHP are subject to the rules
and limitations of the appropriate OMAP administrative rules and Provider
guides, including rates and billing instructions;
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(d) Providers shall bill OMAP directly for Non-Capitated Services in
accordance with billing instructions contained in the Provider guides;

(e) OMAP shall pay at the Medicaid FFS rate in effect on the date the
service is provided subject to the rules and limitations described in the rel-
evant rules, contracts, billing instructions and Provider guides;

(f) OMAP will not pay a Provider for provision of services for which
a PHP has received a Capitation Payment unless otherwise provided for in
OAR 410-141-0120;

(g) When an item or service is included in the rate paid to a medical
institution, a residential facility or foster home, provision of that item or
service is not the responsibility of OMAP, OMHAS, nor a PHP except as
provided for in OMAP rules and Provider guides (e.g., Capitated Services
that are not included in the nursing facility all-inclusive rate).

(h) FCHPs that contract with non-public teaching hospitals will reim-
burse those hospitals for Graduate Medical Education (GME), if the hospi-
tals are:

(A) Neither a type A nor type B hospitals;

(B) Not paid according to a type A or type B payment methodology;
and,

(C) In remote areas greater than 60 miles from the nearest acute care
hospital, with a graduate medical student teaching program.

(i) FCHPs that contract with FQHCs and RHCs shall negotiate a rate
of reimbursement that is not less than the level and amount of payment
which the FCHP would make for the same service(s) furnished by a
Provider, who is not an FQHC nor RHC, consistent with the requirements
of BBA 4712(b)(2).

(8) Coverage of services through the Oregon Health Plan Benefit
Package of Covered Services is limited by OAR 410-141-0500, Excluded
Services and Limitations for OHP Clients.

(9) OHP Clients who are enrolled with a PCM receive services on a
FFS basis:

(a) PCMs are paid a per client/per month payment to provide Primary
Care Management Services, in accordance with OAR 410-141-0410,
Primary Care Manager Medical Management;

(b) PCMs provide Primary Care access, and management services for
Preventive Services, primary care services, referrals for specialty services,
limited inpatient hospital services and outpatient hospital services. OMAP
payment for these PCM managed services is contingent upon PCCM
authorization;

(c) All PCM Managed Services are covered services that shall be
billed directly to OMAP in accordance with billing instructions contained
in the OMAP Provider guides;

(d) OMAP shall pay at the OMAP FFS rate in effect on the date the
service is provided subject to the rules and limitations described in the
appropriate Provider guides.

(10) OHP Clients who are not enrolled with a PHP receive services on
an OMAP FFS basis:

(a) Services may be received directly from any appropriate enrolled
OMAP Provider;

(b) All services shall be billed directly to OMAP in accordance with
billing instructions contained in the OMAP Provider guides;

(c) OMAP shall pay at the OMAP FFES rate in effect on the date the
service is provided subject to the rules and limitations described in the

appropriate Provider guides.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 7-1994, f. & cert. ef. 2-1-94; HR 17-
1995, f. 9-28-95, cert. ef. 10-1-95; HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert.
ef. 10-1-97; OMAP 21-1998, f. & cert. ef. 7-1-98; OMAP 39-1999, f. & cert. ef. 10-1-99;
OMAP 26-2000, f. 9-28-00, cert. ef. 10-1-00; OMAP 15-2001, f. 3-30-01, cert. ef. 4-1-01;
OMAP 52-2001, f. & cert. ef. 10-1-01; OMAP 57-2002, f. & cert. ef. 10-1-02; OMAP 4-
2003, f. 1-31-03, cert. ef. 2-1-03; OMAP 61-2003, 9-5-03, cert. ef. 10-1-03; OMAP 23-
2004(Temp), f. & cert. ef. 3-23-04 thru 8-15-04; OMAP 33-2004, f. 5-26-04, cert. ef. 6-1-04

Adm. Order No.: OMAP 34-2004

Filed with Sec. of State: 5-26-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 5-1-04

Rules Amended: 410-121-0030

Subject: The Pharmaceutical Services program administrative rules
govern Office of Medical Assistance Programs’ (OMAP) payments
for pharmaceutical products and services provided to clients. Rule
410-121-0030 is amended, effective June 1, 2004, to update Table
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121-0030-1 to modify for Estrogens and Hypoglycemics drug class-
es to add and delete drugs based on drug class reviews.
Rules Coordinator: Darlene Nelson—(503) 945-6927

410-121-0030
Practitioner-Managed Prescription Drug Plan (PMPDP)

(1) The Practitioner-Managed Prescription Drug Plan (PMPDP) is a
plan that ensures that fee for service clients of the Oregon Health Plan will
have access to the most effective prescription drugs appropriate for their
clinical conditions at the best possible price:

(a) Decisions concerning the clinical effectiveness of the prescription
drugs are made by licensed health practitioners, informed by the latest peer-
reviewed research;

(b) Decisions also consider the health condition of a client or charac-
teristics of a client, including the client’s gender, race or ethnicity.

(2) PMPDP Plan Drug List (PDL):

(a) The PDL is the primary tool that the Department of Human
Services (DHS) has developed to inform licensed health care practitioners
about the results of the latest peer-reviewed research and cost effectiveness
of prescription drugs;

(b) The PDL consists of prescription drugs in selected classes that
DHS, in consultation with the Health Resources Commission (HRC), has
determined represent effective drug(s) available at the best possible price;

(c) For each selected drug class, the PDL will identify a drug(s) as the
benchmark drug that has been determined to be the most effective drug(s)
available for the best possible price;

(d) The PDL will include other drugs in the class that are Medicaid
reimbursable and which the Food and Drug Administration (FDA) has
determined to be safe and effective if the relative cost is less than the bench-
mark drug(s). If pharmaceutical manufacturers enter into supplemental dis-
count agreements with DHS that reduce the cost of their drug below that of
the benchmark drug for the class, their drug will also be included in the
PDL;

(e) A copy of the current PDL is available on the web at
www.dhs.state.or.us/policy/healthplan/guides/pharmacy/.

(3) PMPDP PDL Selection Process:

(a) DHS will utilize the recommendations made by the HRC, which
result from an evidence-based evaluation process, as the basis for identify-
ing the most effective drug(s) within a selected drug class;

(b) DHS will determine the drug(s) identified in (3)(a) that is (are)
available for the best possible price and will consider any input from the
HRC about other FDA-approved drug(s) in the same class that are available
for a lesser relative price. Relative price will be determined using the
methodology described in subsection (4);

(c) Drug classes and selected drug(s) for the drug classes will be
reviewed annually:

(A) Review will occur more frequently at the discretion of DHS if
new safety information or the release of new drugs in a class or other infor-
mation makes a review advisable;

(B) New drugs will not be added to the PDL until they have been
reviewed by the HRC;

(C) All changes or revisions to the PDL will be made publicly, using
the rulemaking process, and will be published on OMAP’s Pharmaceutical
Services provider rules web page.

(4) Relative cost and best possible price determination:

(a) DHS will determine the relative cost of all drugs in each selected
class that are Medicaid reimbursable and that the FDA has determined to be
safe and effective;

(b) DHS may also consider dosing issues, patterns of use and compli-
ance issues. These factors will be weighed with any advice provided by the
HRC in reaching a final decision;

(c) DHS will determine the benchmark drug based on (4)(b) and on
the Estimated Acquisition Cost (EAC) on the first of the month (OAR 410-
121-0180), in which DHS reviews that specific drug class;

(d) Once the cost of the benchmark drug is determined, the cost of the
other FDA-approved drugs in the class will be recalculated using EAC for
retail pharmacies in effect on the first of the month in which DHS reviews
that specific drug class (OAR 410-121-0180), less average available rebate.
Drugs with prices under the benchmark drug cost will be included on the
PDL.

(5) Regardless of the PDL, prescriptions shall be dispensed in the
generic form unless practitioner requests otherwise subject to the regula-

tions outlined in OAR 410-121-0155.
Table 121-0030-1, PMPDP PDL (updated effective 06/01/2004)
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 409
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Adm. Order No.: OMAP 35-2004

Filed with Sec. of State: 5-26-2004

Certified to be Effective: 6-1-04

Notice Publication Date: 5-1-04

Rules Amended: 410-141-0260, 410-141-0261, 410-141-0262, 410-
141-0263, 410-141-0264, 410-141-0265, 410-141-0266, 410-141-
0480

Subject: The Oregon Health Plan (OHP) Services program rules
govern Office of Medical Assistance Programs’ payment for services
provided to clients. Rules 410-141-0260, 410-141-0261, 410-141-
0262, 410-141-0263, 410-141-0264, 410-141-0265, 410-141-0266
and 410-141-0480 are revised to change the complaint and grievance
rules to parallel Code of Federal Regulations (CFR). For clarifica-
tion purposes, OMAP included a definition section, changed the
heading of the rules and separated the complaint (grievance) process
from the appeals and hearings processes.

Rules Coordinator: Darlene Nelson—(503) 945-6927

410-141-0260
Oregon Health Plan Prepaid Health Plan Grievance System: PHP
Complaint and Appeal Procedures

(1) Definitions:

(a) Action — In the case of a PHP:

(A) The denial or limited authorization of a requested covered serv-
ice, including the type or level of service;

(B) The reduction, suspension or termination of a previously author-
ized service;

(C) The denial in whole or in part, of payment for a service;

(D) The failure to provide services in a timely manner, as defined by
OMAP;

(E) The failure of a PHP to act within the timeframes provided in 42
CFR 438.408(b); or

(F) For an OMAP Member in a single PHP Service Area, the denial
of a request to obtain covered services outside of the PHP’s Participating
Provider panel pursuant to OAR 410-141-0160 and 410-141-0220.

(b) Appeal — A request by an OMAP Member or Representative for
a PHP to review an “Action” as defined in this Section;

(¢) Complaint — An OMAP Member’s or OMAP Member’s
Representative’s expression of dissatisfaction to a PHP or to a Practitioner
about any matter other than an Action, as “Action” is defined in this sec-
tion;

(d) Grievance System — The overall system that includes Complaints
and Appeals handled at the PHP level, and access to the OMAP
Administrative Hearing process.

(2) The purpose of OAR 410-141-0260 through 410-141-0266 is to
describe the requirements for the overall Grievance System that includes
Complaint and Appeal procedures, which are handled at the PHP level, and
that provides for access to the OMAP Administrative Hearing process.
These rules will apply to all PHPs as defined in OAR 410-141-0000,
excluding MHOs.

(3) All PHPs shall have written policies and procedures for a
Grievance System that ensures that they meet the requirements of sections
OAR 410-141-0260 to 410-141-0266.

(4) Information provided to the OMAP Member shall include at least:

(a) Written material describing the PHP’s Complaint and Appeal pro-
cedures, and how to make a Complaint or file an Appeal; and

(b) Assurance in all written, oral, and posted material of OMAP
Member confidentiality in the Complaint and Appeal processes.

(5) An OMAP Member or an OMAP Member’s Representative may
file a Complaint and a PHP level Appeal orally or in writing, and may
request an OMAP Administrative Hearing.

(6) PHPs shall keep all information concerning an OMAP Member’s
Complaint or Appeal confidential as specified in OAR 410-141-0261 and
410-141-0262.

(7) Consistent with confidentiality requirements, the PHP’s staff per-
son who is designated to receive Complaints or Appeals, shall begin to
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obtain documentation of the facts concerning the Complaint or Appeal
upon receipt of the Complaint or Appeal.

(8) PHPs shall afford OMAP Members full use of the Grievance
System procedures. If the OMAP Member decides to pursue a remedy
through the OMAP Administrative Hearing process, the PHP will cooper-
ate by providing relevant information required for the hearing process.

(9) A request for an OMAP Administrative Hearing made to OMAP
outside of the PHP’s Appeal procedures, or without previous use of the
PHP’s Appeal procedures shall be reviewed by the PHP through the PHP’s
Appeal process upon notification by OMAP as provided for in OAR 410-
141-0264.

(10) Under no circumstances may a PHP discourage an OMAP
Member or an OMAP Member’s Representative from using the OMAP
Administrative Hearing process.

(11) Neither implementation of an OMAP hearing decision nor an
OMAP Member’s request for a hearing may be a basis for a request by the
PHP for an OMAP member’s disenrollment.

(12) PHPs shall make available a supply of blank Complaint forms
(OMAP 3001) in all PHP administrative offices and in those medical/den-
tal offices where staff have been designated by the PHP to respond to
Complaints or Appeals. PHPs shall develop an Appeal form and shall make
the forms available in all PHP administrative offices and in those med-
ical/dental offices where staff have been designated by the PHP to respond
to Complaints or Appeals.

(13) The PHP must provide information about the Grievance System
to all participating providers and subcontractors at the time they enter into
a contract.

(14) The PHP must maintain logs that are in compliance with OAR
410-141-0266 to document Complaints and Appeals received by the PHP,
and the State must review the information as part of the State quality strat-
egy.

Stat. Auth.: ORS 409

Stats. Implemented: ORS 414.725

Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 39-1994, f. 12-30-94, cert. ef. 1-1-95;

HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 24-2003, f.

3-26-03 cert. ef. 4-1-03; OMAP 50-2003, f. 7-31-03 cert. ef 8-1-03; OMAP 35-2004, f. 5-26-
04 cert.ef. 6-1-04

410-141-0261
PHP Complaint Procedures

(1) A Complaint procedure applies only to those situations in which
the OMAP Member or their representative expresses concern or dissatis-
faction about any matter other than an “Action.” PHPs shall have written
procedures to acknowledge the receipt, disposition and documentation of
each Complaint from OMAP Members. The PHP’s written procedures for
handling Complaints, shall, at a minimum:

(a) Address how the PHP will accept, process and respond to each
Complaint from an OMAP Member or their Representative, including:

(A) Acknowledgment to the OMAP Member or representative of
receipt of each Complaint;

(B) Ensuring that OMAP Members who indicate dissatisfaction or
concern are informed of their right to file a Complaint and how to do so;

(C) Ensuring that each Complaint is transmitted timely to staff who
have authority to act upon it;

(D) Ensuring that each Complaint is investigated and resolved in
accordance with these rules; and

(E) Ensuring that the Practitioner(s) or staff person(s) who make deci-
sions on the Complaint must be persons who are:

(F) Not involved in any previous level of review or decision-making;
and

(G) Who are health care professionals who have appropriate clinical
expertise in treating the OMAP Member’s condition or disease if the
Complaint concerns denial of expedited resolution of an Appeal or if the
Complaint involves clinical issues.

(b) Describe how the PHP informs OMAP Members, both orally and
in writing, about the PHP’s Complaint procedures;

(c) Designate the PHP staff member(s) or a designee who will be
responsible for receiving, processing, directing, and responding to
Complaints;

(d) Include a requirement for Complaints to be documented in the log
to be maintained by the PHP that is in compliance with OAR 410-141-
0266.

(2) The PHP must providle OMAP Members with any reasonable
assistance in completing forms and taking other procedural steps related to
filing and disposition of a Complaint. This includes, but is not limited to,
providing interpreter services and toll free phone numbers that have ade-
quate TTY/TTD and interpreter capabilities.
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(3) The PHP shall assure OMAP Members that Complaints are han-
dled in confidence consistent with ORS 411.320, 42 CFR 431.300 et seq,
the HIPAA Privacy Rules, and other applicable federal and state confiden-
tiality laws and regulations. The PHP shall safeguard the OMAP Member’s
right to confidentiality of information about the Complaint as follows:

(a) PHPs shall implement and monitor written policies and proce-
dures to ensure that all information concerning an OMAP Member’s
Complaint is kept confidential, consistent with appropriate use or disclo-
sure as treatment, payment, or health care operations of the PHP, as those
terms are defined in 45 CFR 164.501. The PHP and any Practitioner whose
services, items or quality of care is alleged to be involved in the Complaint
have a right to use this information for purposes of the PHP resolving the
Complaint, for purposes of maintaining the log required in OAR 410-141-
0266, and for health oversight purposes, without a signed release from the
OMAP Member;

(b) Except as provided in subsection (a) or as otherwise authorized by
all other applicable confidentiality laws, PHPs shall ask the OMAP
Member to authorize a release of information regarding the Complaint to
other individuals as needed for resolution. Before any information related
to the Complaint is disclosed under this subsection, the PHP shall have an
authorization for release of information documented in the Complaint file.
Copies of the form for obtaining the release of information shall be includ-
ed in the PHP’s written process.

(4) The PHPs procedures shall provide for the disposition of
Complaints within the following timeframes:

(a) The PHP must resolve each Complaint, and provide notice of the
disposition, as expeditiously as the OMAP Member’s health condition
requires, within the timeframes established in this rule;

(b) For standard disposition of Complaints and notice to the affected
parties, within 5 working days from the date of the PHP’s receipt of the
Complaint, the PHP must either:

(A) Make a decision on the Complaint and notify the OMAP
Member; or

(B) Notify the OMAP Member in writing that a delay in the PHP’s
decision of up to 30 calendar days from the date the Complaint was
received by the PHP is necessary to resolve the Complaint. The PHP shall
specify the reasons the additional time is necessary.

(5) The PHP’s decision about the disposition of a Complaint shall be
communicated to the OMAP Member orally or in writing within the time-
frames specified in (4) of this rule:

(a) An oral decision about a Complaint shall address each aspect of
the OMAP Member’s Complaint and explain the reason for the PHP’s deci-
sion;

(b) A written decision must be provided if the Complaint was received
in writing. The written decision on the Complaint shall review each element
of the OMAP Member’s Complaint and address each of those concerns
specifically, including the reasons for the PHP’s decision.

(6) All Complaints made to the PHP’s staft person designated to
receive Complaints shall be entered into a log and addressed in the context
of Quality Improvement activity (OAR 410-141-0200) as required in OAR
410-141-0266.

(7) All Complaints that the OMAP Member chooses to resolve
through another process, and that the PHP is notified of, shall be noted in
the Complaint log.

(8) OMAP Members who are dissatisfied with the disposition of a

Complaint may present their complaint to the OMAP Ombudsman.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 24-
2003, f. 3-26-03 cert. ef. 4-1-03; OMAP 50-2003, f. 7-31-03 cert. ef 8-1-03; OMAP 35-2004,
f. 5-26-04 cert. ef. 6-1-04

410-141-0262
PHP Appeal Procedures

(1) The PHP must have a system in place for OMAP Members that
includes an Appeal process. For purposes of this rule, an Appeal means a
request to the PHP for review of an Action, as Action is defined in OAR
410-141-0260. An OMAP Member must complete the PHP’s Appeal
process before requesting an OMAP Administrative Hearing. If the OMAP
Member initiates an Appeal, it shall be documented in writing by the PHP
and handled as an Appeal.

(2) An Appeal must be filed with the PHP no later than 45 calendar
days from the date on the Notice of Action required under OAR 410-141-
0263.

(3) The OMAP Member or OMAP Member’s Representative may file
an Appeal with the PHP either orally or in writing and, unless he or she
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requests expedited resolution, must follow an oral filing with a written and
signed Appeal.

(4) Each PHP must adopt written policies and procedures for handling
Appeals that, at a minimum, meet the following requirements:

(a) Give OMAP Members any reasonable assistance in completing
forms and taking other procedural steps related to filing and resolution of
an Appeal. This includes, but is not limited to, providing interpreter servic-
es and toll-free numbers that have adequate TTY/TTD and interpreter
capacity;

(b) Address how the PHP will accept, process and respond to such
Appeals, including how the PHP will acknowledge receipt of each Appeal;

(c) Ensuring that OMAP Members who receive a Notice of Action
described in OAR 410-141-0263 are informed of their right to file an
Appeal and how to do so;

(d) Ensuring that each Appeal is transmitted timely to staff who have
authority to act on it;

(e) Ensuring that each Appeal is investigated and resolved in accor-
dance with these rules; and

(f) Ensuring that the individuals who make decisions on Appeals are
individuals:

(A) Who were not involved in any previous level of review or deci-
sion making; and

(B) Who are health care professionals who have the appropriate clin-
ical expertise in treating the OMAP Member’s condition or disease if an
Appeal of a denial is based on lack of Medical Appropriateness or if an
Appeal involves clinical issues.

(g) Include a requirement for Appeals to be documented in the log to
be maintained by the PHP that is in compliance with OAR 410-141-0266.

(5) The PHP shall assure OMAP Members that Appeals are handled
in confidence consistent with ORS 411.320, 42 CFR 431.300 et seq, the
HIPAA Privacy Rules, and other applicable federal and state confidentiali-
ty laws and regulations. The PHP shall safeguard the OMAP Member’s
right to confidentiality of information about the Appeal as follows:

(a) PHPs shall implement and monitor written policies and proce-
dures to ensure that all information concerning an OMAP Member’s
Appeal is kept confidential consistent with appropriate use or disclosure as
treatment, payment, or health care operations of the PHP, as those terms are
defined in 45 CFR 164.501. The PHP and any Practitioner whose authori-
zation, treatment, services, items, quality of care, or request for payment is
alleged to be involved in the Appeal have a right to use this information for
purposes of resolving the Appeal and for purposes of maintaining the log
required in OAR 410-141-0266 and for health oversight purposes by
OMAP, without a signed release from the OMAP Member. The
Administrative Hearing regarding the Appeal without a signed release from
the OMAP Member, pursuant to OAR 410-120-1360(4);

(b) Except as provided in subsection (a) or as otherwise authorized by
all other applicable confidentiality laws, PHPs shall ask the OMAP
Member to authorize a release of information regarding the Appeal to other
individuals. Before any information related to the Appeal is disclosed under
this subsection, the PHP shall have an authorization for release of informa-
tion documented in the Appeal file.

(6) The process for Appeals must:

(a) Provide that oral inquiries seeking to Appeal an Action are treated
as Appeals (to establish the earliest possible filing date for the Appeal) and
must be confirmed in writing, unless the OMAP Member or OMAP
Member’s Representative requests expedited resolution;

(b) Provide the OMAP Member a reasonable opportunity to present
evidence and allegations of fact or law in person as well as in writing. (The
PHP must inform the OMAP Member or the OMAP Member’s
Representative of the limited time available in the case of an expedited res-
olution);

(¢) Provide the OMAP Member and/or the OMAP Member’s
Representative an opportunity, before and during the Appeals process, to
examine the OMAP Member’s file, including medical records and any
other documents or records to be considered during the Appeals process;
and

(d) Include as parties to the Appeal the OMAP Member, the OMAP
Member’s Representative, or the legal Representative of a deceased OMAP
Member’s estate;

(7) The PHP must resolve each Appeal and provide a client notice of
the Appeal resolution as expeditiously as the OMAP Member’s health con-
dition requires and within the time frames in this section:

(a) For the standard resolution of Appeals and client notices to the
OMAP Member and/or OMAP Member’s Representative, the PHP shall
resolve the Appeal and provide a client notice no later than 45 calendar
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days from the day the PHP receives the Appeal. This timeframe may be
extended pursuant to subsection (c¢) of this section;

(b) When the PHP has granted a request for expedited resolution of an
Appeal, the PHP shall resolve the Appeal and provide a client notice no
later than 3 working days after the PHP receives the Appeal. This timeframe
may be extended pursuant to subsection (c) of this section;

(c) The PHP may extend the timeframes from subsections (a) or (b) of
this section by up to 14 calendar days if:

(A) The OMAP Member requests the extension; or

(B) The PHP shows (to the satisfaction of OMAP, upon its request)
that there is need for additional information and how the delay is in the
OMAP Member’s interest.

(d) If the PHP extends the timeframes, it must, for any extension not
requested by the OMAP Member, give the OMAP Member a written notice
of the reason for the delay.

(8) For all Appeals, the PHP must provide written Notice of Appeal
Resolution to the OMAP Member or their Representative. For notice on an
expedited resolution, the PHP must also make reasonable efforts to provide
oral notice.

(9) The written Notice of Appeal Resolution must include the follow-
ing:

(a) The results of the resolution process and the date it was complet-
ed; and

(b) For Appeals not resolved wholly in favor of the OMAP Member,
the notice must also include the following information:

(A) Reasons for the resolution and a reference to the particular sec-
tions of the statutes and rules involved for each reason identified in the
Notice of Appeal Resolution relied upon to deny the Appeal;

(B) The right to request an OMAP Administrative Hearing, and how
to do so, which includes attaching the “Notice of Hearing Rights (OMAP
3030) and the Hearing Request Form (AFS 443);

(C) The right to request to receive benefits while the hearing is pend-
ing, and how to make the request; and

(D) That the OMAP Member may be held liable for the cost of those
benefits if the hearing decision upholds the PHP’s Action.

(10) An OMAP Member may request an OMAP Administrative
Hearing not later than 45 calendar days from the date on the PHP’s Notice
of Appeal Resolution, consistent with section (7)(a) of this rule. The parties
to the OMAP Administrative Hearing include the PHP as well as the OMAP
Member and/or OMAP Member’s Representative, or the Representative of
the deceased OMAP Member’s estate.

(11) Each PHP shall establish and maintain an expedited review
process for Appeals, consistent with OAR 410-141-0265.

(12) Each PHP shall maintain records of Appeals, enter Appeals and
their resolution into a log, and address the Appeals in the context of Quality
Improvement activity (OAR 410-141-0200) as required in OAR 410-141-
0266.

(13) Continuation of benefits pending Appeal:

(a) As used in this section, “timely” filing means filing on or before
the later of the following:

(A) Within 10 calendar days of the PHP mailing the Notice of Action;
or

(B) The intended effective date of the PHP’s proposed Action.

(b) The PHP must continue the OMAP Member’s benefits if:

(A) The OMAP Member or OMAP Member’s Representative files the
Appeal timely;

(B) The Appeal involves the termination, suspension, or reduction of
a previously authorized course of treatment;

(C) The services were ordered by an authorized Provider;

(D) The original period covered by the original authorization has not
expired; and

(E) The OMAP Member requests extension of benefits.

(c) Continuation of benefits pending Administrative Hearing — If, at
the OMAP Member’s request, the PHP continues or reinstates the OMAP
Member’s benefits while the Appeal is pending and the Notice of Appeal
Resolution is adverse to the OMAP Member, the benefits must be contin-
ued pending Administrative Hearing pursuant to OAR 410-141-0264.

(14) If the final resolution of the Appeal is adverse to the OMAP
Member, that is, upholds the PHP’s Action, the PHP may recover the cost
of the services furnished to the OMAP Member while the Appeal was pend-
ing, to the extent that they were furnished solely because of the require-
ments of this section and in accordance with the policy set forth in 42 CFR
431.230(b).

(15) If the PHP, or an OMAP hearing decision reverses a decision to
deny, limit, or delay services that were not furnished while the Appeal was
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pending, the PHP must authorize or provide the disputed services prompt-
ly, and as expeditiously as the OMAP Member’s health condition requires.

(16) If the PHP, or the OMAP hearing decision reverses a decision to
deny authorization of services, and the OMAP Member received the dis-
puted services while the Appeal was pending, the PHP or OMAP must pay

for the services in accordance with OMAP policy and regulations.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 50-
2003, f. 7-31-03 cert. ef 8-1-03; OMAP 35-2004, f. 5-26-04 cert. ef. 6-1-04

410-141-0263
Notice of Action by a Prepaid Health Plan

(1) When a PHP (or authorized Practitioner acting on behalf of the
PHP) takes or intends to take any Action, including but not limited to
denials or limiting prior authorizations of a requested covered service(s) in
an amount, duration, or scope that is less than requested, or reductions, sus-
pension, discontinuation or termination of a previously authorized service,
or any other Action, the PHP (or authorized Practitioner acting on behalf of
the PHP) shall mail a written client Notice of Action in accordance with
section (2) of this rule to the OMAP Member within the timeframes speci-
fied in subsection (3) of this rule.

(2) The written client Notice of Action must be an OMAP approved
format and it must be used for all denials of a requested covered service(s),
reductions, discontinuations or terminations of previously authorized serv-
ices, denials of claims payment, or other Action. The client Notice of
Action must meet the language and format requirements of 42 CFR
438.10(c) and (d) and shall inform the OMAP Member of the following:

(a) Relevant information shall include, but is not limited to, the fol-
lowing:

(A) Date of client Notice of Action;

(B) PHP name;

(C) PCP/PCD name;

(D) OMAP Member’s name and ID number;

(E) Date of service or item requested or provided;

(F) Who requested or provided the item or service; and

(G) Effective date of the Action.

(b) The Action the PHP or its Participating Provider has taken or
intends to take;

(c) Reasons for the Action, including but not limited to the following
reasons:

(A) Treatment is not covered;

(B) The item requires pre-authorization and it was not pre-authorized;

(C) The service is not Dentally or Medically Appropriate;

(D) The service or item is received in an emergency care setting and
does not qualify as an Emergency Service under the prudent layperson stan-
dard;

(E) The person was not an OMAP Member at the time of the service
or is not an OMAP Member at the time of a requested service; and

(F) The Provider is not on the PHP’s panel and prior approval was not
obtained (if such prior authorization would be required under the Oregon
Health Plan Rules).

(d) A reference to the particular sections of the statutes and rules
involved for each reason identified in the Notice of Action pursuant to sub-
section (b) of this section, in compliance with the notice requirements in
ORS 183.415(2)(c);

(e) The OMAP Member’s right to file an Appeal with the PHP and
how to exercise that right as required in OAR 410-141-0262;

(f) The circumstances under which expedited Appeal resolution is
available and how to request it;

(g) The OMAP Member’s right to have benefits continue pending res-
olution of the Appeal, how to request that benefit(s) be continued, and the
circumstances under which the OMAP Member may be required to pay the
costs of these services; and

(h) The telephone number to contact the PHP for additional informa-
tion.

(3) The PHP or Practitioner(s) acting on behalf of the PHP must mail
the Notice of Action within the following time frames:

(a) For termination, suspension, or reduction of previously authorized
OHP covered services, the following time frames apply:

(A) The notice must be mailed at least 10 calendar days before the
date of Action, except as permitted under subsections (B) or (C) of this sec-
tion;

(B) The PHP (or authorized Practitioner acting on behalf of the PHP)
may mail a notice not later than the date of Action if:
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(i) The PHP or Practitioner receives a clear written statement signed
by the OMAP Member that he or she no longer wishes services or gives
information that requires termination or reduction of services and indicates
that he or she understands that this must be the result of supplying the infor-
mation;

(ii) The OMAP Member has been admitted to an institution where he
or she is ineligible for covered services from the PHP;

(iii) The OMAP Member’s whereabouts are unknown and the post
office returns PHP or Practitioner’s mail directed to him or her indicating
no forwarding address;

(iv) The PHP establishes the fact that another State, territory, or com-
monwealth has accepted the OMAP Member for Medicaid services;

(v) A change in the level of medical or dental care is prescribed by the
OMAP Member’s PCP or PCD; or

(vi) The date of Action will occur in less than 10 calendar days, in
accordance with 42 CFR 483.12(a)(5)(ii), related to discharges or transfers
and long-term care facilities.

(C) The PHP may shorten the period of advance notice to 5 calendar
days before the date of the Action if the PHP has facts indicating that an
Action should be taken because of probable fraud by the OMAP Member.
Whenever possible, these facts should be verified through secondary
sources.

(b) For denial of payment, at the time of any Action affecting the
claim;

(c) For standard prior authorizations that deny a requested service or
that authorize a service in an amount, duration, or scope that is less than
requested, the PHP must provide Notice of Action as expeditiously as the
OMAP Member’s health condition requires and within 14 calendar days
following receipt of the request for service, except that:

(A) The PHP may have a possible extension of up to 14 additional cal-
endar days if the OMAP Member or the Provider requests the extension; or
if the PHP justifies (to OMAP upon request) a need for additional informa-
tion and how the extension is in the OMAP Member’s interest;

(B) If the PHP extends the timeframe, in accordance with subsection
(A) of this section, it must give the OMAP Member written notice of the
reason for the decision to extend the timeframe and inform the OMAP
Member of their right to file a Complaint if he or she disagrees with that
decision. The PHP must issue and carry out its prior authorization determi-
nation as expeditiously as the OMAP Member’s health condition requires
and no later than the date the extension expires.

(d) For prior authorization decisions not reached within the time-
frames specified in subsection (c) of this section, (which constitutes a
denial and is thus an adverse Action), on the date that the timeframes
expire;

(e) For expedited prior authorizations, within the timeframes speci-
fied in OAR 410-141-0265.

(4) Transition process for Notices of Action issued by PHPs:

(a) If a Notice of Action was issued prior to June 1, 2004, and if the
OMAP Member sends a hearing request to OMAP without filing an Appeal
with their PHP, the OMAP Member’s hearing request will be handled
according to the procedure that had been used prior to June 1, 2004, as fol-
lows:

(A) OMAP will refer the hearing request to the Office of
Administrative Hearings; and

(B) OMAP will forward the hearing request to the PHP to be
processed as an Appeal, except that the PHP will have 45 calendar days
from the date of the hearing request to resolve the Appeal.

(b) If a Notice of Action was issued prior to June 1, 2004 and the
Appeal has not been resolved by the PHP by May 31, 2004, the PHP must
comply with 410-141-0260 through 410-141-0266 in effect on June 1,
2004.

(c) If a Notice of Action is issued on or after June 1, 2004, these rules
adopted effective on June 1, 2004 shall apply to the Complaints, Appeals
and Administrative Hearings, and subsections (a) and (b) of this Section
shall not apply.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 409

Stats. Implemented: ORS 414.065

Hist.: HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 39-
1999, f. & cert. ef. 10-1-99; OMAP 26-2000, f. 9-28-00, cert. ef. 10-1-00; OMAP 50-2003,
f. 7-31-03 cert. ef 8-1-03; OMAP 35-2004, f. 5-26-04 cert. ef. 6-1-04

410-141-0264
Administrative Hearings

(1) An individual who is or was an OMAP Member at the time of the
Notice of Action is entitled to an Administrative Hearing by OMAP regard-
ing the Notice of Appeal Resolution by a PHP that has denied requested
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services, payment of a claim, or terminates, discontinues or reduces a
course of treatment, or any other Action. There is no right to a state admin-
istrative hearing based solely on a Notice of Action. The OMAP Member
must go through the appeal process with their PHP before they can request
a state administrative hearing. The decision in the Notice of Appeal
Resolution is the document that will trigger the right to request a state
administrative hearing. OMAP does not need to grant an Administrative
Hearing if the sole issue is a Federal or State law requiring an automatic
change adversely affecting some or all OMAP Members. Client
Administrative Hearings are governed by OAR 410-120-1860, 410-120-
1865, and this rule.

(2) A written hearing request must be received by the Hearings Unit
at OMAP not later than the 45th day following the date of the Notice of
Appeal Resolution.

(3) If, at the OMAP Member’s request, the PHP continued or rein-
stated services while the Appeal was pending, the benefits must be contin-
ued pending the Administrative Hearing until one of the following occurs:

(a) The OMAP Member withdraws the request for an Administrative
Hearing;

(b) Ten calendar days pass after the PHP mails the Notice of Appeal
Resolution, providing the resolution of the Appeal against the OMAP
Member, unless the OMAP Member within the 10-day timeframe, has
requested an OMAP Administrative Hearing with continuation of benefits
until the OMAP Administrative Hearing decision is reached;

(c) A final order is issued in an OMAP Administrative Hearing
adverse to the OMAP Member; or

(d) The time period or service limits of a previously authorized serv-
ice have been met.

(4) The OMAP Representative shall review the Administrative
Hearing request, documentation related to the Administrative Hearing
issue, and computer records to determine whether the claimant or the per-
son for whom the request is being made is or was an OMAP Member at the
time the Action was taken, and whether the hearing request was timely.

(5) PHPs shall immediately transmit to OMAP any Administrative
Hearing request submitted on behalf of an OMAP Member, including a
copy of the OMAP Member’s Notice of Appeal Resolution.

(6) If the OMAP Member files a request for an Administrative
Hearing with OMAP, OMAP will send a copy of the hearing request to the
PHP.

(7) PHPs shall review an Administrative Hearing Request, which has
not been previously received or reviewed as an Appeal, using the PHP’s
Appeal process as follows:

(a) The Appeal shall be reviewed immediately and shall be resolved,
if possible, within 45 calendar days, pursuant to OAR 410-141-0262;

(b) The PHP’s Notice of Appeal Resolution shall be in writing and
shall be provide to the OMAP Member.

(8) When an Administrative Hearing is requested by an OMAP
Member who has exhausted the PHP Appeal process, the PHP shall coop-
erate with providing relevant information required for the hearing process
to OMAP, as well as the results of the review by the PHP of the Appeal and
the Administrative Hearing request, and any attempts at resolution by the
PHP.

(9) Information about OMAP Members used for Administrative
Hearings is handled in confidence consistent with ORS 411.320, 42 CFR
431.300 et seq, the HIPAA Privacy Rules, and other applicable federal and
state confidentiality laws and regulations. OMAP will safeguard the OMAP
Member’s right to confidentiality of information used in the Administrative
Hearing as follows:

(a) OMAP, the OMAP Member and their representative, the PHP and
any Practitioner whose authorization, treatment, services, items, or request
for payment is involved in the Administrative Hearing have a right to use
this information for purposes of resolving the Administrative Hearing with-
out a signed release from the OMAP Member. OMAP may also use this
information, pursuant to OAR 410-120-1360(4), for health oversight pur-
poses, and for other purposes authorized or required by law. The informa-
tion may also be disclosed to the Office of Administrative Hearings and the
Administrative Law Judge assigned to the Administrative Hearing, and to
the Court of Appeals if the OMAP Member seeks judicial review of the
final order;

(b) Except as provided in subsection (a), OMAP will ask the OMAP
Member to authorize a release of information regarding the Administrative
Hearing to other individuals. Before any information related to the
Administrative Hearing is disclosed under this subsection, OMAP must
have an authorization for release of information documented in the
Administrative Hearing file.
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(10) The hearings request (AFS 443), along with the Notice of Appeal
Resolution, shall be referred to the Office of Administrative Hearings and
the hearing will be scheduled.

(a) The parties to the Administrative Hearing shall include the PHP,
as well as the OMAP Member and his or her Representative, or the
Representative of a deceased OMAP Member’s estate;

(b) The procedures applicable to the Administrative Hearing shall be
conducted consistent with OAR 410-120-1860 and 410-120-1865;

(c) A final order should be issued or the case otherwise resolved by
OMAP not later than 90 calendar days following OMAP’s receipt of the
request for Administrative Hearing. Delay due to a postponement or con-
tinuance granted at the request of a party or OMAP, or with the consent of
the parties or OMAP, shall not be counted in computing the time limit. The
final order is the final decision of OMAP.

(11) If the final resolution of the Administrative Hearing is adverse to
the OMAP Member, that is, if the final order upholds the PHP’s Action, the
PHP may recover the cost of the services furnished to the OMAP Member
while the Administrative Hearing is pending, to the extent that they were
furnished solely because of the requirements of this section, and in accor-
dance with the policy set forth in 42 CFR 438.420.

(12) The PHP must promptly correct the Action taken up to the limit
of the original request or authorization, retroactive to the date the Action
was taken, if the hearing decision is favorable to the OMAP Member, or
OMAP and/or the PHP decides in the OMAP Member’s favor before the
hearing even if the OMAP Member has lost eligibility after the date the
Action was taken:

(a) If the PHP, or an OMAP hearing decision reverses a decision to
deny, limit, or delay services that were not furnished while the
Administrative Hearing was pending, the PHP must authorize or provide
the disputed services promptly, and as expeditiously as the OMAP
Member’s health condition requires;

(b) If the PHP, or the OMAP hearing decision reverses a decision to
deny authorization of services, and the OMAP Member received the dis-
puted services while the Administrative Hearing was pending, the PHP
must pay for the services in accordance with OMAP policy and regulations

in effect when the request for services was made by the OMAP Member.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 21-
1998, f. & cert. ef. 7-1-98; OMAP 39-1999, f. & cert. ef. 10-1-99; OMAP 26-2000, f. 9-28-
00, cert. ef. 10-1-00; OMAP 24-2003, f. 3-26-03 cert. ef. 4-1-03; OMAP 50-2003, . 7-31-03
cert. ef 8-1-03; OMAP 35-2004, f. 5-26-04 cert. ef. 6-1-04

410-141-0265
Request for Expedited Appeal or Expedited Administrative Hearing

(1) Each PHP shall establish and maintain an expedited review
process for Appeals, when the PHP determines (upon request from the
OMAP Member) or the Provider indicates (in making the request on an
OMAP Member’s behalf or supporting the OMAP Member’s request) that
taking the time for a standard resolution could seriously jeopardize the
OMAP Member'’s life, health, or ability to attain, maintain or regain maxi-
mum function.

(2) The PHP must ensure that punitive action is not taken against a
Provider who requests an expedited resolution or supports an OMAP
Member’s Appeal.

(3) If the PHP provides an expedited Appeal, but denies the services
or items requested in the expedited Appeal, the PHP shall inform the
OMAP Member of the right to request an expedited Administrative Hearing
and shall provide the OMAP Member with a copy of both the AFS Form
443 and Notice of Hearing Rights (OMAP 3030) with the Notice of Appeal
Resolution.

(4) If the PHP denies a request for expedited resolution on Appeal, it
must:

(a) Transfer the Appeal to the time frame for standard resolution in
accordance with OAR 410-141-0262;

(b) Make reasonable efforts to give the OMAP Member prompt oral
notice of the denial, and follow-up within 2 calendar days with a written
notice.

(5) An OMAP Member who believes that taking the time for a stan-
dard resolution of a request for an Administrative Hearing could seriously
jeopardize the OMAP Member’s life or health or ability to attain, maintain
or regain maximum function may request an expedited Administrative
Hearing.

(6) The PHP shall submit relevant documentation to OMAP’s
Medical Director within, as nearly as possible, 2 working days for a deci-
sion as to the necessity of an expedited Administrative Hearing. OMAP’s
Medical Director shall decide within, as nearly as possible, 2 working days
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from the date of receiving the medical documentation applicable to the
request, whether that OMAP Member is entitled to an expedited
Administrative Hearing.

(7) If the OMAP Medical Director denies a request for expedited
Administrative Hearing, OMAP must:

(a) Handle the request for Administrative Hearing in accordance with
OAR 410-141-0264; and

(b) Make reasonable efforts to give the OMAP Member prompt oral
notice of the denial, and follow-up within 2 calendar days with a written

notice.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 39-
1999, f. & cert. ef. 10-1-99; OMAP 50-2003, f. 7-31-03 cert. ef 8-1-03; OMAP 35-2004, f.
5-26-04 cert. ef. 6-1-04

410-141-0266
PHP’s Responsibility for Documentation and Quality Improvement
Review of the Grievance System

(1) The PHP’s documentation shall include, at minimum, a log of all
oral and written Complaints and Appeals received by the PHP. The log shall
identify the OMAP Member and the following additional information:

(a) For Complaints, the date of the Complaint, the nature of the
Complaint, the disposition and date of disposition of the Complaint;

(b) For Appeals, the date of the Notice of Action, the date of the
Appeal, the nature of the Appeal, whether continuing benefits were request-
ed and provided, the resolution and date of resolution of the Appeal. If an
Administrative Hearing was requested, whether continuing benefits were
requested and provided, and the effect of the final order of the
Administrative Hearing.

(2) The PHP shall also maintain a record for each of the Complaints
and Appeals included in the log. The record shall include records of the
review or investigation and resolution, including all written decisions and
copies of correspondence with the OMAP Member. The PHPs shall retain
documentation of Complaints and Appeals for the term of the OHP
Demonstration Project plus two years to permit evaluation.

(3) The PHPs shall have written procedures for the review and analy-
sis of the Grievance System, including all Complaints and Appeals received
by the PHP. The analysis of the Grievance System shall be forwarded to the
Quality Improvement committee as necessary to comply with the Quality
Improvement standards:

(a) PHPs shall monitor the completeness and accuracy of the written
log, on a monthly basis;

(b) Monitoring of Complaints and Appeals shall review, at minimum,
completeness, accuracy, timeliness of documentation, and compliance with
written procedures for receipt, disposition, and documentation of

Complaints and Appeals, and compliance with Oregon Health Plan rules.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 21-
1998, f. & cert. ef. 7-1-98; OMAP 35-2004, f. 5-26-04 cert. ef. 6-1-04

410-141-0480
Oregon Health Plan Benefit Package of Covered Services

(1) OMAP Members are eligible to receive, subject to Section (12) of
this rule, those treatments for the condition/treatment pairs funded on the
Oregon Health Services Commission’s Prioritized List of Health Services
adopted under OAR 410-141-0520 when such treatments are Medically or
Dentally appropriate, except that services must also meet the prudent
layperson standard defined in OAR 410-141-0140. Refer to 410-141-0520
section (4) for funded line coverage information.

(2) Diagnostic Services that are necessary and reasonable to diagnose
the presenting condition of the OMAP Member are covered services,
regardless of the placement of the condition on the Prioritized List of
Health Services.

(3) Comfort care is a covered service for an OMAP Member with a
Terminal Illness.

(4) Preventive Services promoting health and/or reducing the risk of
disease or illness are covered services for OMAP Members. Such services
include, but are not limited to, periodic medical and dental exams based on
age, sex and other risk factors; screening tests; immunizations; and coun-
seling regarding behavioral risk factors, (See Prioritized List of Health
Services, adopted in OAR 410-141-0520).

(5) Ancillary Services are covered, subject to the service limitations
of the Medical Assistance Program rules, when the services are Medically
or Dentally Appropriate for the treatment of a covered condition-treatment
pair, or the provision of ancillary services will enable the OMAP Member
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to retain or attain the capability for independence or self-care. A list of
Ancillary Services is included in the Prioritized List of Health Services,
adopted in OAR 410-141-0520.

(6) The provision of Chemical Dependency Services must be in com-
pliance with the Office of Mental Health and Addiction Services (OMHAS)
Administrative Rules, OAR 415-020-0000 to 0090 and 415-051-0000 to
0130 and the Chemical Dependency Prepaid Health Plan Standards in the
Fully Capitated Health Plan Contract.

(7) In addition to the coverage available under section (1) of this rule,
an OMAP Member may be eligible to receive, subject to section (12), serv-
ices for treatments which are below the funded line or not otherwise
excluded from coverage:

(a) Services can be provided if it can be shown that:

(A) The OHP Client has a funded condition for which documented
clinical evidence shows that the funded treatments are not working or are
contraindicated; and

(B) Concurrently has a medically related unfunded condition that is
causing or exacerbating the funded condition; and

(C) Treating the unfunded medically related condition would signifi-
cantly improve the outcome of treating the funded condition;

(D) Ancillary Services that are excluded and other services that are
excluded are not subject to consideration under this rule;

(E) Any unfunded or funded co-morbid conditions or disabilities must
be represented by an ICD-9-CM diagnosis code or when the condition is a
mental disorder, represented by DSM-IV diagnosis coding to the highest
level of axis specificity; and

(F) In order for the treatment to be covered, there must be a medical
determination and finding by OMAP for fee-for-service OHP Clients or a
finding by the Prepaid Health Plan (PHP) for OMAP Members that the
terms of section (a)(A)-(C) of this rule have been met based upon the appli-
cable:

(i) Treating physician opinion;

(ii) Medical research;

(iii) Community standards; and

(iv) Current peer review.

(b) Before denying treatment for an unfunded condition for any
OMAP Member, especially an OMAP Member with a disability or with a
comorbid condition, Providers must determine whether the OMAP Member
has a funded condition and paired treatment that would entitle the OMAP
Member to treatment under the program and both the funded and unfound-
ed conditions must be represented by an ICD-9-CM diagnosis code; or,
when the condition is a mental disorder, represented by DSM-IV diagnosis
coding to the highest level of axis specificity.

(8) OMAP shall maintain a telephone information line for the purpose
of providing assistance to Practitioners in determining coverage under the
Oregon Health Plan Benefit Package of covered services. The telephone
information line shall be staffed by registered nurses who shall be available
during regular business hours. If an emergency need arises outside of reg-
ular business hours, OMAP shall make a retrospective determination under
this subsection, provided OMAP is notified of the emergency situation dur-
ing the next business day. If OMAP denies a requested service, OMAP shall
provide written notification and a notice of the right to an Administrative
Hearing to both the OHP Client and the treating physician within five work-
ing days of making the decision.

(9) If a condition/treatment pair is not on the Health Services
Commission’s list of prioritized services and OMAP determines the condi-
tion/treatment pair has not been identified by the Commission for inclusion
on the list, OMAP shall make a coverage decision in consultation with the
Health Services Commission.

(10) Coverage of services available through the Oregon Health Plan
Benefit Package of Covered Services is limited by OAR 410-141-0500,
Excluded Services and Limitations for Oregon Health Plan Clients.

(11) General anesthesia for dental procedures which are Medically
and/or Dentally Appropriate to be performed in a hospital or ambulatory
surgical setting, is to be used only for those OMAP Members with concur-
rent needs: age, physical, medical or mental status, or degree of difficulty
of the procedure as outlined below:

(a) Children under three years old with dental needs determined by
the dentist or oral surgeon as requiring general anesthesia;

(b) Children over three years old requiring substantial dental care
determined by the dentist or oral surgeon as requiring general anesthesia
that may protect the child from unnecessary trauma;

(c) OMAP Members with physical, mental or medically compromis-
ing conditions;
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(d) OMAP Members with dental needs for who local anesthesia is
ineffective because of acute infection, anatomic variations, or allergy;

(e) Acute situational anxiety, fearfulness, extremely uncooperative or
uncommunicative client with dental needs, determined by the dentist or
oral surgeon, sufficiently important that dental care cannot be deferred;

(f) OMAP Members who have sustained extensive orofacial and den-
tal trauma; or

(g) OMAP Members with dental needs who otherwise would not
obtain necessary dental care when, in the decision of the dentist or oral sur-
geon, the need for dental treatment outweighs the risks of general anesthe-
sia. The OMAP Member’s dental record must clearly document the justifi-
cation for the level of anesthesia and why, in the estimation of the dentist

or oral surgeon, the treatment in an office setting is not possible.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 7-1994, f. & cert. ef. 2-1-94; HR 39-
1994, . 12-30-94, cert. ef. 1-1-95; HR 26-1995, f. 12-29-95, cert. ef. 1-1-96; HR 19-1996, f.
& cert. ef. 10-1-96; HR 1-1997(Temp), f. 1-31-97, cert. ef. 2-1-97; HR 12-1997, f. 5-30-97,
cert. ef. 6-1-97; HR 15-1997, f. & cert. ef 7-1-97; HR 26-1997, . & cert. ef. 10-1-97; OMAP
17-1998(Temp), f. & cert. ef. 5-1-98 thru 9-1-98; OMAP 32-1998, f. & cert. ef. 9-1-98;
OMAP 39-1998, f. & cert. ef. 10-1-98; OMAP 39-1999, f. & cert. ef. 10-1-99; OMAP 26-
2000, f. 9-28-00, cert. ef. 10-1-00; OMAP 53-2001, f. & cert. ef. 10-1-01; OMAP 88-2002,
f. 12-24-02, cert. ef. 1-1-03; OMAP 61-2003, 9-5-03, cert. ef. 10-1-03; OMAP 79-
2003(Temp), f. & cert. ef. 10-2-03 thru 3-15-04; OMAP 81-2003(Temp), f. & cert. ef. 10-23-
03 thru 3-15-04; OMAP 94-2003, f. 12-31-03 cert. ef. 1-1-04; OMAP 35-2004, f. 5-26-04
cert. ef. 6-1-04

Adm. Order No.: OMAP 36-2004

Filed with Sec. of State: 5-26-2004

Certified to be Effective: 5-26-04

Notice Publication Date: 2-1-04

Rules Repealed: 410-009-0000, 410-009-0005, 410-009-0010, 410-
009-0015, 410-009-0020, 410-009-0025, 410-009-0030, 410-009-
0035, 410-009-0040

Subject: Repeals rules that govern the education and treatment serv-
ices provided to individuals who enter into a marijuana diversion
agreement with the courts. Since the creation of these rules, the out-
patient treatment rule has been revised to assure that individuals
receive the appropriate level of care and duration of treatment based
on clinical needs and individual progress. These individuals will be
referred and provided treatment within those programs that have a
letter of approval to provide outpatient treatment services. For this
reason, these rules are no longer needed and are being repealed.
Rules Coordinator: Christina Hartman—(503) 731-4405

ecccccccoe

Adm. Order No.: OMAP 37-2004(Temp)

Filed with Sec. of State: 5-27-2004

Certified to be Effective: 6-1-04 thru 11-15-04

Notice Publication Date:

Rules Amended: 410-141-0000, 410-141-0080, 410-141-0140, 410-
141-0280, 410-141-0300, 410-141-0420

Subject: The Oregon Health Plan (OHP) administrative rules gov-
ern Office of Medical Assistance Programs’ (OMAP) payment for
services provided to clients. Rules 410-141-0000, 410-141-0080,
410-141-0140, 410-141-0280, 410-141-0300, 410-141-0420 are tem-
porarily amended, effective June 1, 2004, to provide immediate clar-
ification for managed care organizations regarding federal require-
ments imposed under the Balanced Budget Act consistent with
changes to the managed care contracts to be in full compliance with
federal law. OMAP intends to permanently amend these rules on or
after August 1, 2004.

Rules Coordinator: Darlene Nelson—(503) 945-6927

410-141-0000
Definitions

(1) Action — In the case of a Prepaid Health Plan (PHP):

(a) The denial or limited authorization of a requested covered service,
including the type or level of service;

(b) The reduction, suspension or termination of a previously author-
ized service;

(c) The denial in whole or in part, of payment for a service;

(d) The failure to provide services in a timely manner, as defined by
OMAP;
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(e) The failure of a PHP to act within the timeframes provided in 42
CFR 438.408(b); or

(f) For an OMAP Member in a single FCHP or MHO Service Area,
the denial of a request to obtain covered services outside of the FCHP or
MHO’s Participating Provider panel pursuant to OAR 410-141-0160 and
410-141-0220.

(2) Administrative Hearing — A DHS hearing related to an Action,
including a denial, reduction, or termination of benefits which is held when
requested by the OHP Client or OMAP Member. A hearing may also be
held when requested by an OHP Client or OMAP Member who believes a
claim for services was not acted upon with reasonable promptness or
believes the payor took an action erroneously.

(3) Advance Directive — A form that allows a person to have anoth-
er person make health care decisions when he/she cannot make the decision
and tells a doctor that the person does not want any life sustaining help if
he/she is near death.

(4) Aged — Individuals who meet eligibility criteria established by
DHS Seniors and People with Disabilities for receipt of medical assistance
because of age.

(5) Americans with Disabilities Act (ADA) — Federal law promoting
the civil rights of persons with disabilities. The ADA requires that reason-
able accommodations be made in employment, service delivery, and facil-
ity accessibility.

(6) Alternative Care Settings — Sites or groups of practitioners which
provide care to OMAP Members under contract with the PHP. Alternative
Care Settings include but are not limited to urgent care centers, hospice,
birthing centers, out-placed medical teams in community or mobile health
care facilities, outpatient surgicenters.

(7) Ancillary Services — Those medical services under the Oregon
Health Plan not identified in the definition of a Condition/Treatment Pair
under the OHP Benefit Package, but Medically Appropriate to support a
service covered under the OHP benefit package. A list of ancillary services
and limitations is identified in OAR 410-141-0520, Prioritized List of
Health Services, or specified in the Ancillary Services Criteria Guide.

(8) Appeal — A request for review of an “Action” as defined in this
section.

(9) Automated Information System (AIS) — A computer system that
provides information on the current eligibility status for clients under the
Medical Assistance Program.

(10) Blind — Individuals who meet eligibility criteria established by
DHS Seniors and People with Disabilities for receipt of medical assistance
because of a condition or disease that causes or has caused blindness.

(11) Capitated Services — Those services that a PHP or Primary Care
Manager agrees to provide for a Capitation Payment under an OMAP
Oregon Health Plan contract or agreement.

(12) Capitation Payment:

(a) Monthly prepayment to a PHP for the provision of all Capitated
Services needed by OHP Clients who are enrolled with the PHP;

(b) Monthly prepayment to a Primary Care Manager to provide
Primary Care Management Services for an OHP Client who is enrolled with
the PCM. Payment is made on a per OHP Client, per month basis.

(13) Centers for Medicare and Medicaid Services (CMS). The feder-
al agency under the Department of Health and Human Services, responsi-
ble for approving the waiver request to operate the Oregon Health Plan
Medicaid Demonstration Project.

(14) CFR- Code of Federal Regulations.

(15) Chemical Dependency Services — Assessment, treatment and
rehabilitation on a regularly scheduled basis, or in response to crisis for
alcohol and/or other drug abusing or dependent clients and their family
members or significant others, consistent with Level I and/or Level II of the
“Chemical Dependency Placement, Continued Stay, and Discharge
Criteria.”

(16) Chemical Dependency Organization (CDO) — a Prepaid Health
Plan that provides and coordinates chemical dependency outpatient, inten-
sive outpatient and opiate substitution treatment services as Capitated
Services under the Oregon Health Plan. All chemical dependency services
covered under the Oregon Health Plan are covered as Capitated Services by
the CDO.

(17) Chemical Dependency Services — Assessment, treatment and
rehabilitation on a regularly scheduled basis, or in response to crisis for
alcohol and/or other drug abusing or dependent clients and their family
members or significant others, consistent with Level I and/or Level II of the
“Chemical Dependency Placement, Continued Stay, and Discharge
Criteria.”
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(18) Children’s Health Insurance Program (CHIP) — A Federal and
State funded portion of the Medical Assistance Program established by
Title XXI of the Social Security Act and administered in Oregon by the
Department of Human Services, Office of Medical Assistance Programs
(see Medical Assistance).

(19) Children Receiving CAF Child Welfare or OYA Services —
Individuals who are receiving medical assistance under ORS 414.025(2)(f),
(1), (j), (k) and (0), 418.034, and 418.187 to 418.970. These individuals are
generally children in the care and/or custody of Children, Adults and
Families Services, Department of Human Services or Oregon Youth
Authority who are in placement outside of their homes.

(20) Claim — (1) A bill for services, (2) a line item of a service, or (3)
all services for one recipient within a bill.

(21) Clinical Record — The Clinical Record includes the medical,
dental, or mental health records of an OHP Client or OMAP Member. These
records include the PCP’s record, the inpatient and outpatient hospital
records and the ENCC, Complaint and Disenrollment for cause records
which may reside in the PHP’s administrative offices.

(22) Cold Call Marketing — Any unsolicited personal contact by a
PHP with a Potential Member for the purpose of Marketing as defined in
this rule.

(23) Comfort Care — The provision of medical services or items that
give comfort and/or pain relief to an individual who has a Terminal Illness.
Comfort care includes the combination of medical and related services
designed to make it possible for an individual with Terminal Illness to die
with dignity and respect and with as much comfort as is possible given the
nature of the illness. Comfort Care includes but is not limited to care pro-
vided through a hospice program (see Hospice rules), pain medication, and
palliative services including those services directed toward ameliorating
symptoms of pain or loss of bodily function or to prevent additional pain or
disability. Comfort Care includes nutrition, hydration and medication for
disabled infants with life-threatening conditions that are not covered under
Condition/Treatment Pairs. These guarantees are provided pursuant to 45
CFR, Chapter XIII, 1340.15. Where applicable Comfort Care is provided
consistent with Section 4751 OBRA 1990 — Patient Self-Determination
Act and ORS 127 relating to health care decisions as amended by the Sixty-
Seventh Oregon Legislative Assembly, 1993. Comfort Care does not
include diagnostic or curative care for the primary illness or care focused
on active treatment of the primary illness and intended to prolong life.

(24) Community Mental Health Program (CMHP) — The organiza-
tion of all services for persons with mental or emotional disorders and
developmental disabilities operated by, or contractually affiliated with, a
local Mental Health Authority, operated in a specific geographic area of the
state under an intergovernmental agreement or direct contract with the DHS
Office of Mental Health and Addiction Services.

(25) Comorbid Condition — A medical condition/diagnosis (i.e., ill-
ness, disease and/or disability) coexisting with one or more other current
and existing conditions/diagnoses in the same patient.

(26) Complaint — An OMAP Member’s or OMAP Member’s
Representative’s expression of dissatisfaction to a PHP or Participating
Provider about any matter other than an Action, as “Action” is defined in
this Section.

(27) Community Standard — Typical expectations for access to the
health care delivery system in the OMAP Member’s or PCM Member’s
community of residence. Except where the Community Standard is less
than sufficient to ensure quality of care, OMAP requires that the health care
delivery system available to OMAP Members in Prepaid Health Plans and
to PCM Members with Primary Care Managers take into consideration the
Community Standard and be adequate to meet the needs of OMAP and
PCM Members.

(28) Condition/Treatment Pair — Diagnoses described in the
International Classification of Diseases Clinical Modifications, 9th edition
(ICD-9 CM), the Diagnostic and Statistical Manual of Mental Disorders,
4th edition (DSM-IV), and treatments described in the Current Procedural
Terminology, 4th edition (CPT-4) or American Dental Association Codes
(CDT-2), or the DHS Office of Mental Health and Addiction Services
Medicaid Procedure Codes and Reimbursement Rates, which, when paired
by the Health Services Commission, constitute the line items in the
Prioritized List of Health Services. Condition/Treatment Pairs may contain
many diagnoses and treatments. The Condition/Treatment Pairs are listed in
OAR 410-141-0520, Prioritized List of Health Services.

(29) Continuing Treatment Benefit — A benefit for OHP Clients who
meet criteria for having services covered that were either in a course of
treatment or were scheduled for treatment on the day immediately prior to
the date of conversion to the OHP Benefit Package of covered services and
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that treatment is not covered under the OHP Benefit Package of covered
services.

(30) Co-payment — The portion of a covered service that an OMAP
Member must pay to a provider or a facility. This is usually a fixed amount
that is paid at the time one or more services are rendered.

(31) Contract — The contract between the State of Oregon, acting by
and through its Department of Human Services (DHS), Office of Medical
Assistance Programs (OMAP) and a Fully Capitated Health Plan (FCHP),
Dental Care Organization (DCO), or a Chemical Dependency Organization
(CDO), or between the Office of Mental Health and Addiction Services
(OMHAS) and a Mental Health Organization (MHO) for the provision of
covered services to eligible OMAP Members for a Capitation Payment.
Also referred to as a Service Agreement.

(32) Dentally Appropriate — Services that are required for preven-
tion, diagnosis or treatment of a dental condition and that are:

(a) Consistent with the symptoms of a dental condition or treatment
of a dental condition;

(b) Appropriate with regard to standards of good dental practice and
generally recognized by the relevant scientific community and profession-
al standards of care as effective;

(c) Not solely for the convenience of the Oregon Health Plan Member
or a provider of the service;

(d) The most cost effective of the alternative levels of dental services
that can be safely provided to an OMAP Member.

(33) Dental Care Organization (DCO) — A Prepaid Health Plan that
provides and coordinates capitated dental services. All dental services cov-
ered under the Oregon Health Plan are covered as Capitated Services by the
DCO; no dental services are paid by OMAP on a fee-for-service basis for
Oregon Health Plan Clients enrolled with a DCO provider.

(34) Dental Case Management Services — Services provided to
ensure that eligible OMAP Members obtain dental services including a
comprehensive, ongoing assessment of the dental and medical needs relat-
ed to dental care of the Member plus the development and implementation
of a plan to ensure that eligible OMAP Members obtain Capitated Services.

(35) Dental Emergency Services — Dental services may include but
are not limited to severe tooth pain, unusual swelling of the face or gums,
and an avulsed tooth.

(36) Dental Practitioner — A practitioner who provides dental servic-
es to OMAP Members under an agreement with a DCO, or is a Fee-For-
Service Health Care Practitioner. Dental practitioners are licensed and/or
certified by the state in which they practice, as applicable, to provide serv-
ices within a defined scope of practice.

(37) Department of Human Services (DHS) — DHS is made up of
three program areas: Children, Adults and Families; Health Services; and
Seniors and People with Disabilities. They are supported by the Director’s
Office; Administrative Services; and Finance and Policy Analysis. The
Office of Medical Assistance Programs and the Office of Mental Health and
Addiction Services are part of the Health Services Cluster.

(38) Diagnostic Services — Those services required to diagnose a
condition, including but not limited to radiology, ultrasound, other diag-
nostic imaging, electrocardiograms, laboratory and pathology examina-
tions, and physician or other professional diagnostic or evaluative services.

(39) Disabled — Individuals who meet eligibility criteria established
by the DHS Seniors and People with Disabilities for receipt of Medical
Assistance because of a disability.

(40) Disenrollment — The act of discharging an Oregon Health Plan
Client from a Prepaid Health Plan’s or Primary Care Manager’s responsi-
bility. After the effective date of Disenrollment an Oregon Health Plan
Client is no longer required to obtain Capitated Services from the Prepaid
Health Plan or Primary Care Manager, nor be referred by the Prepaid
Health Plan for Medical Case Managed Services or by the Primary Care
Manager for PCM Case Managed Services.

(41) Dual Eligible — OHP Clients who are receiving both Medicaid
and Medicare benefits.

(42) Emergency Medical Condition — a medical condition manifest-
ing itself by acute symptoms of sufficient severity (including severe pain)
such that a prudent layperson, who possesses an average knowledge of
health and medicine, could reasonably expect the absence of immediate
medical attention to result in placing the health of the individual (or with
respect to a pregnant woman, the health of the woman or her unborn child)
in serious jeopardy, serious impairment to bodily functions or serious dys-
function of any bodily organ or part. An “Emergency Medical Condition”
is determined based on the presenting symptoms (not the final diagnosis) as
perceived by a prudent layperson (rather than a Health Care Professional)
and includes cases in which the absence of immediate medical attention
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would not in fact have had the adverse results described in the previous sen-
tence.

(43) Emergency Services — Covered Services furnished by a
provider that is qualified to furnish these services and that are needed to
evaluate or stabilize an Emergency Medical Condition.

(44) Enrollment — Oregon Health Plan Clients, subject to OAR 410-
141-0060 — Oregon Health Plan Managed Care Enrollment Requirements,
become OMAP Members of a Prepaid Health Plan or PCM Members of a
Primary Care Manager that contracts with OMAP to provide Capitated
Services. An OHP Client’s Enrollment with a PHP indicates that the OMAP
Member must obtain or be referred by the PHP for all Capitated Services
and referred by the PHP for all Medical Case Managed Services subsequent
to the effective date of Enrollment. An Oregon Health Plan Client’s
Enrollment with a Primary Care Manager indicates that the PCM Member
must obtain or be referred by the Primary Care Manager for preventive and
primary care and referred by the Primary Care Manager for all PCM Case
Managed Services subsequent to the effective date of Enrollment.

(45) Enrollment Area — Client enrollment is based on the client’s res-
idential address and zip code. The address is automatically assigned a coun-
ty code or Federal Information Processing Standard (FIPS) code by the sys-
tem, which indicates to the DHS worker that Plan(s) are in the area.

(46) Enrollment Year — A twelve-month period beginning the first
day of the month of Enrollment of the Oregon Health Plan Client in a PHP
and, for any subsequent year(s) of continuous Enrollment, beginning that
same day in each such year(s). The Enrollment Year of Oregon Health Plan
Clients who re-enroll within a calendar month of Disenrollment shall be
counted as if there were no break in Enrollment.

(47) End Stage Renal Disease (ESRD) — End stage renal disease is
defined as that stage of kidney impairment that appears irreversible and
requires a regular course of dialysis or kidney transplantation to maintain
life. In general, 5% or less of normal kidney function remains. If the person
is 36 or more months post-transplant, the individual is no longer considered
to have ESRD.

(48) Exceptional Needs Care Coordination (ENCC) — A specialized
case management service provided by Fully Capitated Health Plans to
OMAP Members who are Aged, Blind or Disabled, consistent with OAR
410-141-0405, Oregon Health Plan Prepaid Health Plan Exceptional Needs
Care Coordination (ENCC). ENCC includes:

(a) Early identification of those OMAP Members who are Aged,
Blind or Disabled who have disabilities or complex medical needs;

(b) Assistance to ensure timely access to providers and Capitated
Services;

(c) Coordination with providers to ensure consideration is given to
unique needs in treatment planning;

(d) Assistance to providers with coordination of Capitated Services
and discharge planning; and

(e) Aid with coordinating community support and social service sys-
tems linkage with medical care systems, as necessary and appropriate.

(49) Family Health Insurance Assistance Program (FHIAP) — A pro-
gram in which the State subsidizes premiums in the commercial market for
uninsured individuals and families with income below 185% of the FPL.
FHIAP is funded with federal and states funds through either Title XIX,
XXT or both.

(50) Family Planning Services — Services for clients of childbearing
age (including minors who can be considered to be sexually active) who
desire such services and which are intended to prevent pregnancy or other-
wise limit family size.

(51) Fee-for-Service Health Care Providers — Health care providers
who bill for each service provided and are paid by OMAP for services as
described in OMAP provider rules. Certain services are covered but are not
provided by Prepaid Health Plans or by Primary Care Managers. The client
may seek such services from an appropriate Fee-For-Service provider.
Primary Care Managers provide primary care services on a fee-for-service
basis and might also refer PCM Members to specialists and other providers
for fee-for-service care. In some parts of the state, the State may not enter
into contracts with any managed care providers. OHP Clients in these areas
will receive all services from Fee-For-Service providers.

(52) FPL — Federal Poverty Level.

(53) Free-Standing Mental Health Organization (MHO) — The single
MHO in each county that provides only mental health services and is not
affiliated with a Fully Capitated Health Plan for that service area. In most
cases this “carve-out” MHO is a county Community Mental Health
Program or a consortium of Community Mental Health Programs, but may
be a private behavioral health care company.
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(54) Fully Capitated Health Plan (FCHP) — Prepaid Health Plans that
contract with OMAP to provide capitated services under the Oregon Health
Plan. The distinguishing characteristic of FCHPs is the coverage of hospi-
tal inpatient services.

(55) Grievance System — The overall system that includes
Complaints and Appeals handled at the PHP level and access to the state
fair hearing process. (Possible subjects for Grievances include, but are not
limited to, the quality of care or services provided and aspects of interper-
sonal relationships such as rudeness of a Provider or employee, or failure
to respect the OMAP Member’s rights.)

(56) Health Care Professionals — Persons with current and appropri-
ate licensure, certification, or accreditation in a medical, mental health or
dental profession, which include but are not limited to: Medical Doctors
(including Psychiatrists), Dentists, Osteopathic Physicians, Psychologists,
Registered Nurses, Nurse Practitioners, Licensed Practical Nurses,
Certified Medical Assistants, Licensed Physicians Assistants, Qualified
Mental Health Professionals (QMHPs), and Qualified Mental Health
Associates (QMHAs), Dental Hygienists, Denturists, and Certified Dental
Assistants. These professionals may conduct health, mental health or den-
tal assessments of OMAP members and provide Screening Services to OHP
Clients within their scope of practice, licensure or certification.

(57) Health Insurance Portability and Accountability Act (HIPAA) of
1996 — HIPAA is a federal law (Public Law 104-191, August 21, 1996)
with the legislative objective to assure health insurance portability, reduce
health care fraud and abuse, enforce standards for health information and
guarantee security and privacy of health information.

(58) Health Maintenance Unit (HMU) — The OMAP unit responsi-
ble for adjustments to enrollments, retroactive Disenrollment and enroll-
ment of newborns.

(59) Health Plan New/Noncategorical Client (HPN) — A person who
is 19 years of age or older, is not pregnant, is not receiving Medicaid
through another program and who must meet eligibility requirements in
OAR 461-136-1100(2), in addition to all other OHP eligibility require-
ments to become an Oregon Health Plan Client.

(60) Health Services Commission — An eleven member commission
that is charged with reporting to the Governor the ranking of health bene-
fits from most to least important, and representing the comparable benefits
of each service to the entire population to be served.

(61) Hospice Services — A public agency or private organization or
subdivision of either that is primarily engaged in providing care to termi-
nally ill individuals, is certified for Medicare and/or accredited by the
Oregon Hospice Association, is listed in the Hospice Program Registry, and
has a valid provider agreement.

(62) Hospital Hold — A hospital hold is a process that allows a hos-
pital to assist an individual who is admitted to the hospital for an inpatient
hospital stay to secure a date of request when the individual is unable to
apply for the Oregon Health Plan due to inpatient hospitalization. OHP
clients shall be exempted from mandatory enrollment with an FCHP, if
clients become eligible through a hospital hold process and are placed in
the Adults/Couples category.

(63) Line Items — Condition/Treatment Pairs or categories of servic-
es included at specific lines in the Prioritized List of Services developed by
the Health Services Commission for the Oregon Health Plan Medicaid
Demonstration Project.

(64) Local and Regional Allied Agencies include the following: local
Mental Health Authority; Community Mental Health Programs; local DHS
offices; Commission on Children and Families; Oregon Youth Authority;
Department of Corrections; Housing Authorities; local health departments,
including WIC Programs; local schools; special education programs; law
enforcement agencies; adult and juvenile criminal justices; developmental
disability services; chemical dependency providers; residential providers;
state hospitals, and other PHPs.

(65) Marketing — Any communication from a PHP to a Medicaid
recipient who is not enrolled in that PHP which can reasonably be inter-
preted as an attempt to influence the recipient:

(a) To enroll in that particular PHP;

(b) To either Disenroll or not to enroll with another PHP.

(66) Marketing Materials — Any medium produced by, or on behalf
of, a PHP that can reasonably be interpreted as intended for Marketing as
defined in this rule.

(67) Medicaid — A federal and state funded portion of the Medical
Assistance Program established by Title XIX of the Social Security Act, as
amended, and administered in Oregon by the Department of Human
Services.
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(68) Medical Assistance Program — A program for payment of health
care provided to eligible Oregonians. Oregon’s Medical Assistance
Program includes Medicaid services including the OHP Medicaid
Demonstration, and the Children’s Health Insurance Program (CHIP). The
Medical Assistance Program is administered by the Office of Medical
Assistance Programs (OMAP), of the Department of Human Services.
Coordination of the Medical Assistance Program is the responsibility of the
Office of Medical Assistance Programs.

(69) Medical Care Identification — The preferred term for what is
commonly called the “medical card.” It is a letter-sized document issued
monthly to Medical Assistance Program clients to verify their eligibility for
services and enrollment in PHPs.

(70) Medical Case Management Services — Services provided to
ensure that OMAP Members obtain health care services necessary to main-
tain physical and emotional development and health. Medical Case
Management Services include a comprehensive, ongoing assessment of
medical and/or dental needs plus the development and implementation of a
plan to obtain needed medical or dental services that are Capitated Services
or non-capitated services, and follow-up, as appropriate, to assess the
impact of care.

(71) Medically Appropriate — Services and medical supplies that are
required for prevention, diagnosis or treatment of a health condition which
encompasses physical or mental conditions, or injuries, and which are:

(a) Consistent with the symptoms of a health condition or treatment
of a health condition;

(b) Appropriate with regard to standards of good health practice and
generally recognized by the relevant scientific community and profession-
al standards of care as effective;

(c) Not solely for the convenience of an Oregon Health Plan Client or
a provider of the service or medical supplies; and

(d) The most cost effective of the alternative levels of medical servic-
es or medical supplies that can be safely provided to an OMAP Member or
PCM Member in the PHP’s or Primary Care Manager’s judgment.

(72) Medicare — The federal health insurance program for the Aged
and Disabled administered by the Centers for Medicare and Medicaid
Services under Title XVIII of the Social Security Act.

(73) Medicare HMO — A capitated health plan that meets specific
referralines and contracts with CMS to provide Medicare benefits to
Medicare enrollees.

(74) Mental Health Assessment — The determination of an OMAP
Member’s need for mental health services. A Qualified Mental Health
Professional collects and evaluates data pertinent to a Member’s mental sta-
tus, psychosocial history and current problems through interview, observa-
tion and testing.

(75) Mental Health Case Management — Services provided to
OMAP Members who require assistance to ensure access to benefits and
services from local, regional or state allied agencies or other service
providers. Services provided may include: advocating for the OMAP
Member’s treatment needs; providing assistance in obtaining entitlements
based on mental or emotional disability; referring OMAP Members to
needed services or supports; accessing housing or residential programs;
coordinating services, including educational or vocational activities; and
establishing alternatives to inpatient psychiatric services. ENCC Services
are separate and distinct from Mental Health Case Management.

(76) Mental Health Organization (MHO) — A Prepaid Health Plan
under contract with the Office of Mental Health and Addiction Services that
provides mental health services as capitated services under the Oregon
Health Plan. MHOs can be Fully Capitated Health Plans, community men-
tal health programs or private behavioral organizations or combinations
thereof.

(77) Non-Capitated Services — Those OHP-covered services which
are paid for on a fee-for-service basis and for which a capitation payment
has not been made to a PHP.

(78) Non-covered services — Services or items for which the Medical
Assistance Program is not responsible for payment. Services may be cov-
ered under the Oregon Medical Assistance Program, but not covered under
the Oregon Health Plan. Non-covered services for the Oregon Health Plan
are identified in:

(a) OAR 410-141-0500, Excluded Services and Limitations for
Oregon Health Plan Clients;

(b) Exclusions and limitations described in OAR 410-120-1200; and

(c) The individual provider administrative rules.

(79) Non-Participating Provider — A provider who does not have a
contractual relationship with the Prepaid Health Plan, i.e. is not on their
panel of providers.
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(80) Office of Medical Assistance Programs (OMAP) — The Office
of the Department of Human Services responsible for coordinating Medical
Assistance Programs, including the OHP Medicaid Demonstration, in
Oregon and the Children’s Health Insurance Program (CHIP). OMAP
writes and administers the state Medicaid rules for medical services, con-
tracts with providers, maintains records of client eligibility and processes
and pays OMAP providers.

(81) Office of Mental Health and Addiction Services (OMHAS) —
The Department of Human Services office responsible for the administra-
tion of the state’s policy and programs for mental health, chemical depend-
ency prevention, intervention, and treatment services.

(82) OMAP Member — An Oregon Health Plan Client enrolled with
a Prepaid Health Plan.

(83) Ombudsman Services — Services provided by DHS to Aged,
Blind and Disabled Oregon Health Plan Clients by DHS Ombudsman Staff
who may serve as the Oregon Health Plan Client’s advocate whenever the
Oregon Health Plan Client, Representative, a physician or other medical
personnel, or other personal advocate serving the Oregon Health Plan
Client, is reasonably concerned about access to, quality of or limitations on
the care being provided by a health care provider under the Oregon Health
Plan. Ombudsman Services include response to individual complaints
about access to care, quality of care or limits to care; and response to com-
plaints about Oregon Health Plan systems.

(84) Oregon Health Plan (OHP) — The Medicaid demonstration proj-
ect which expands Medicaid eligibility to eligible Oregon Health Plan
Clients. The Oregon Health Plan relies substantially upon prioritization of
health services and managed care to achieve the public policy objectives of
access, cost containment, efficacy, and cost effectiveness in the allocation
of health resources.

(85) Oregon Health Plan (OHP) Plus Benefit Package — A benefit
package available to eligible Oregon Health Plan clients as described in
OAR 410-120-1210, Medical Assistance Benefits: Excluded Services and
Limitations and in OAR 410-120-0520, Prioritized List of Health Services.

(86) Oregon Health Plan (OHP) Standard Benefit Package — A ben-
efit package available to eligible Oregon Health Plan clients who are not
otherwise eligible for Medicaid (including families, adults and couples) as
described in OAR 410-120-1210, Medical Assistance Benefits: Excluded
Services and Limitations and in OAR 410-141-0520, Prioritized List of
Health Services.

(87) Oregon Health Plan Client — An individual found eligible by
DHS to receive services under the Oregon Health Plan. The individual is
not yet enrolled with a PHP, but may or may not be enrolled with a Primary
Care Manager. The OHP categories eligible to enroll in Prepaid Health
Plans are defined as follows:

(a) Temporary Assistance to Needy Families (TANF) are categorical-
ly eligible with income under current eligibility rules;

(b) Children’s Health Insurance Program (CHIP) — children under
one year of age who have income under 170% FPL and do not meet one of
the other eligibility classifications;

(c) Poverty Level Medical (PLM) Adults under 100% Federal Poverty
Level (FPL) are OHP recipients who are pregnant women with income
under 100% of FPL;

(d) PLM Adults over 100% FPL are OHP recipients who are pregnant
women with income between 100% and 170% of the FPL;

(e) PLM children under one year of age have family income under
133% FPL or were born to mothers who were eligible as PLM Adults at the
time of the child’s birth;

(f) PLM or CHIP children one through five years of age who have
family income under 170% FPL and do not meet one of the other eligibili-
ty classifications;

(g) PLM or CHIP children six through eighteen years of age who have
family income under 170% FPL and do not meet one of the other eligibili-
ty classifications;

(h) OHP Adults and Couples are OHP recipients aged 19 or over and
not Medicare eligible, with income below 100% FPL who do not meet one
of the other eligibility classifications, and do not have an unborn child or a
child under age 19 in the household;

(i) OHP Families are OHP recipients, aged 19 or over and not
Medicare eligible, with income below 100% of FPL who do not meet one
of the other eligibility classifications, and have an unborn child or a child
under the age of 19 in the household;

(j) General Assistance (GA) Recipients are OHP Clients who are eli-
gible by virtue of their eligibility under the Oregon General Assistance pro-
gram, ORS 411.710 et seq.;
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(k) Assistance to Blind and Disabled (AB/AD) with Medicare
Eligibles are OHP recipients with concurrent Medicare eligibility with
income under current eligibility rules;

(1) AB/AD without Medicare Eligibles are OHP recipients without
Medicare with income under current eligibility rules;

(m) Old Age Assistance (OAA) with Medicare Eligibles are OHP
recipients with concurrent Medicare Part A or Medicare Parts A & B eligi-
bility with income under current eligibility rules;

(n) OAA with Medicare Part B only are OAA eligibles with concur-
rent Medicare Part B only income under current eligibility rules;

(o) OAA without Medicare Eligibles are OHP recipients without
Medicare with income under current eligibility rules;

(p) CAF Children are OHP recipients who are children with medical
eligibility determined by Children, Adults and Families or the Oregon
Youth Authority receiving OHP under ORS 414.025(2)(f), (1), (j), (k) and
(0), 418.034 and 418.187 to 418.970. These individuals are generally in the
care and/or custody of the Children, Adults and Families or the Oregon
Youth Authority who are in placement outside of their homes.

(88) Oregon Youth Authority — The state department charged with
the management and administration of youth correction facilities, state
parole and probation services and other functions related to state programs
for youth corrections.

(89) Participating Provider — An individual, facility, corporate enti-
ty, or other organization which supplies medical, dental, chemical depend-
ency services, or mental health services or medical and dental items and
that has agreed to provide those services or items to OMAP Members under
an agreement or contract with a PHP and to bill in accordance with the
signed agreement or contract with a PHP.

(90) PCM Case Managed Services include the following: Preventive
Services, primary care services and specialty services, including those pro-
vided by physicians, nurse practitioners, physician assistants, naturopaths,
chiropractors, podiatrists, Rural Health Clinics, Migrant and Community
Health Clinics, Federally Qualified Health Centers, County Health
Departments, Indian Health Service Clinics and Tribal Health Clinics,
Community Mental Health Programs, Mental Health Organizations; inpa-
tient hospital services; and outpatient hospital services except laboratory,
X-ray, and maternity management services.

(91) PCM Member — An Oregon Health Plan Client enrolled with a
Primary Care Manager.

(92) PHP Coordinator — the DHS OMAP employee designated by
OMAP as the liaison between OMAP and the PHP.

(93) Post Hospital Extended Care Benefit — A 20 day benefit for non-
Medicare OMAP Members enrolled in a FCHP who meet Medicare criteria
for a post-hospital skilled nursing placement.

(94) Post Stabilization Services — covered services, related to an
Emergency Medical Condition that are provided after an OMAP Member is
stabilized in order to maintain the stabilized condition or to improve or
resolve the OMAP Member’s condition.

(95) Potential OMAP Member — An OHP client who is subject to
mandatory enrollment in managed care, or may voluntarily elect to enroll
in a managed care program, but is not yet enrolled with a specific PHP.

(96) Practitioner — A person licensed pursuant to State law to engage
in the provision of health care services within the scope of the practition-
er’s license and/or certification.

(97) Prepaid Health Plan (PHP) — A managed health, dental, chemi-
cal dependency, or mental health care organization that contracts with
OMAP and/or OMHAS on a case managed, prepaid, capitated basis under
the Oregon Health Plan. Prepaid Health Plans may be Dental Care
Organizations (DCOs), Fully Capitated Health Plans (FCHPs), Mental
Health Organizations (MHOs), or Chemical Dependency Organizations
(CDOs).

(98) Preventive Services — Those services as defined under
Expanded Definition of Preventive Services for Oregon Health Plan clients
in OAR 410-141-0480, The Oregon Health Plan Benefit Package of cov-
ered services, and OAR 410-141-0520, Prioritized List of Health Services.

(99) Primary Care Management Services — Primary Care
Management Services are services provided to ensure PCM Members
obtain health care services necessary to maintain physical and emotional
development and health. Primary Care Management Services include a
comprehensive, ongoing assessment of medical needs plus the develop-
ment, and implementation of a plan to obtain needed medical services that
are preventive or primary care services or PCM Case Managed Services
and follow-up, as appropriate, to assess the impact of care.

(100) Primary Care Manager (PCM) — A physician (MD or DO),
nurse practitioner, physician assistant; or naturopath with physician back-
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ups, who agrees to provide Primary Care Management Services as defined
in rule to PCM Members. Primary Care Managers may also be hospital pri-
mary care clinics, Rural Health Clinics, Migrant and Community Health
Clinics, Federally Qualified Health Centers, County Health Departments,
Indian Health Service Clinics or Tribal Health Clinics. The PCM provides
Primary Care Management Services to PCM Members for a Capitation
Payment. The PCM provides preventive and primary care services on a fee-
for-service basis.

(101) Primary Care Dentist (PCD) — A Dental Practitioner who is
responsible for supervising, coordinating initial and primary dental care
within their scope of practice for OMAP Members. Primary Care Dentists
initiate referrals for care outside their scope of practice, consultations and
specialist care, and assure the continuity of appropriate dental or medical
care.

(102) Primary Care Provider (PCP) — A practitioner who has respon-
sibility for supervising, coordinating initial and primary care within their
scope of practice for OMAP Members, Primary care providers initiate
referrals for care outside their scope of practice, consultations and special-
ist care, and assure the continuity of medically or dental appropriate care.

(103) Prioritized List of Health Services — The listing of condition
and treatment pairs developed by the Health Services Commission for the
purpose of implementing the Oregon Health Plan Demonstration Project.
See OAR 410-141-0520, Prioritized List of Health Services, for the listing
of condition and treatment pairs.

(104) Proof of Indian Heritage — Proof of Native American and/or
Alaska Native descent as evidenced by written identification that shows
status as an “Indian” in accordance with the Indian Health Care
Improvement Act (P.L. 94-437, as amended). This written proof supports
his/her eligibility for services under programs of the Indian Health Service
— services provided by Indian Health Service facilities, tribal health clin-
ics/programs or urban clinics. Written proof may be a tribal identification
card, a certificate of degree of Indian blood, or a letter from the Indian
Health Service verifying eligibility for health care through programs of the
Indian Health Service.

(105) Provider — An individual, facility, institution, corporate entity,
or other organization which supplies medical, dental or mental health serv-
ices or medical and dental items.

(106) Quality Improvement — Quality improvement is the effort to
improve the level of performance of a key process or processes in health
services or health care. A quality improvement program measures the level
of current performance of the processes, finds ways to improve the per-
formance and implements new and better methods for the processes.
Quality Improvement (as used in these rules) includes the goals of quality
assurance, quality control, quality planning and quality management in
health care where “quality of care is the degree to which health services for
individuals and populations increases the likelihood of desired health out-
comes and are consistent with current professional knowledge.”

(107) Representative — A person who can make Oregon Health Plan
related decisions for Oregon Health Plan Clients who are not able to make
such decisions themselves. A Representative may be, in the following order
of priority, a person who is designated as the Oregon Health Plan Client’s
health care representative, a court-appointed guardian, a spouse, or other
family member as designated by the Oregon Health Plan client, the
Individual Service Plan Team (for developmentally disabled clients), a
DHS case manager or other DHS designee.

(108) Rural — A geographic area 10 or more map miles from a pop-
ulation center of 30,000 people or less.

(109) Seniors and People with Disabilities (SPD) — The Cluster
within DHS responsible for providing services such as:

(a) Assistance with the cost of long-term care through the Medicaid
Long Term Care Program and the Oregon Project Independence (OPI)
Program;

(b) Cash assistance grants for persons with long-term disabilities
through General Assistance and the Oregon Supplemental Income Program
(OSIP); and

(c) Administration of the federal Older Americans Act.

(110) Service Area — The geographic area in which the PHP has
identified in their Contract or Agreement with DHS to provide services
under the Oregon Health Plan.

(111) Stabilize — no material deterioration of the Emergency Medical
Condition is likely, within reasonable medical probability, to result from or
occur during the transfer of the individual from a facility.

(112) Urgent Care Services — Covered Services that are Medically
Appropriate and immediately required in order to prevent a serious deteri-
oration of an OMAP Member’s health that results from an unforeseen ill-
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ness or an injury. Services that can be foreseen by the individual are not
considered Urgent Services.

(113) Terminal Illness — An illness or injury in which death is immi-
nent irrespective of treatment, where the application of life-sustaining pro-
cedures or the artificial administration of nutrition and hydration serves
only to postpone the moment of death.

(114) Triage — Evaluations conducted to determine whether or not an
emergency condition exists, and to direct the OMAP Member to the most
appropriate setting for Medically Appropriate care.

(115) Urban — A geographic area less than 10 map miles from a pop-
ulation center of 30,000 people or more.

(116) Urgent Care Services — covered services required in order to
prevent a serious deterioration of an OMAP Member’s or PCM Member’s
health that results from an unforeseen illness or an injury. Services that can
be foreseen by the individual are not considered Urgent Services.

(117) Valid Claim — An invoice received by the PHP for payment of
covered health care services rendered to an eligible client which:

(a) Can be processed without obtaining additional information from
the provider of the service or from a third party; and

(b) Has been received within the time limitations prescribed in these
Rules; and

(c) A Valid Claim means a Claim received by a PHP for payment of
Covered Services rendered to an OMAP client which (1) Can be processed
without obtaining additional information from the Provider of the service
or from a third party; and (2) Has been received within the time limitations
prescribed in OHP Rules. A Valid Claim does not include a Claim from a
Provider who is under investigation for fraud or abuse, or a Claim under
review for Medical Appropriateness. A Valid Claim is synonymous with the
federal definition of a Clean Claim as defined in 42 CFR 447.45(b).

(118) Valid Pre-Authorization — A request received by the PHP for
approval of the provision of covered health care services rendered to an eli-
gible client which:

(a) Can be processed without obtaining additional information from
the provider of the service or from a third party; and

(b) Has been received within the time limitations prescribed in these
Rules.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 409

Stats. Implemented: ORS 414.065

Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 7-1994, f. & cert. ef. 2-1-94; OMAP 21-
1998, f. & cert. ef. 7-1-98; OMAP 39-1999, f. & cert. ef. 10-1-99; OMAP 26-2000. f. 9-28-
00, cert. ef. 10-1-00; OMAP 29-2001, f. 8-13-01, cert. ef. 10-1-01; OMAP 13-2002, f. & cert.
ef. 4-1-02; OMAP 57-2002, f. & cert. ef. 10-1-02; OMAP 4-2003, f. 1-31-03, cert. ef. 2-1-
03; OMAP 14-2003, f. 2-28-03, cert. ef. 3-1-03; OMAP 50-2003, f. 7-31-03 cert. ef 8-1-03;
OMAP 37-2004(Temp), f. 5-27-04 cert. ef. 6-1-04 thru 11-15-04

410-141-0080
Oregon Health Plan (OHP) Disenrollment from Prepaid Health Plans
(PHPs)

(1) OMAP Member Requests for Disenrollment:

(a) All Oregon Health Plan (OHP) OMAP Member-initiated requests
for Disenrollment from a Prepaid Health Plan (PHP) must be initiated, oral-
ly or in writing, by the primary person in the benefit group enrolled with a
PHP, where primary person and benefit group are defined in OAR 461-110-
0110 and 461-110-0720, respectively. For OMAP Members who are not
able to request Disenrollment on their own, the request may be initiated by
the OMAP Member’s Representative;

(b) Primary person or Representative requests for Disenrollment shall
be honored:

(A) Without cause:

(i) After six months of OMAP Member’s Enrollment. The effective
date of Disenrollment shall be the first of the month following the
Department’s approval of Disenrollment;

(ii) Whenever an OMAP Member’s eligibility is redetermined by the
Department of Human Services (DHS) and the primary person requests
Disenrollment without cause. The effective date of Disenrollment shall be
the first of the month following the date that the OMAP Member’s eligibil-
ity is redetermined by the Department;

(B) With cause:

(i) At any time;

(ii) OMAP Members who disenroll from a Medicare Health
Maintenance Organization (HMO) shall also be Disenrolled from the cor-
responding Fully Capitated Health Plan (FCHP). The effective date of
Disenrollment shall be the first of the month that the OMAP Member’s
Medicare HMO Disenrollment is effective;

(iii) OMAP Members who are receiving Medicare and who are
enrolled in a FCHP that has a corresponding Medicare HMO/Medicare+
Choice (M+C) component may disenroll from the FCHP at any time if they
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also request Disenrollment from the Medicare HMO. The effective date of
Disenrollment from the FCHP shall be the first of the month following the
date of request for Disenrollment;

(iv) PHP does not, because of moral or religious objections, cover the
service the OMAP Member seeks;

(v) The OMAP Member needs related services (for example a cesare-
an section and a tubal ligation) to be performed at the same time, not all
related services are available within the network, and the OMAP Members’
Primary Care Provider or another Provider determines that receiving the
services separately would subject the OMAP Member to unnecessary risk;
or

(vi) Other reasons, including but not limited to, poor quality of care,
lack of access to services covered under the Contract, or lack of access to
Participating Providers experienced in dealing with the OMAP Member’s
health care needs. Examples of sufficient cause include but are not limited
to:

(1) The OMAP Member moves out of the PHP’s Service Area;

(11) It would be detrimental to the OMAP Member’s health to remain
enrolled in the PHP;

(111) The OMAP Member is a Native American or Alaskan Native with
Proof of Indian Heritage who wishes to obtain primary care services from
his or her Indian Health Service facility, tribal health clinic/program or
urban clinic and the Fee-For-Service (FFS) delivery system;

(IV) Continuity of care that is not in conflict with any section of 410-
141-0060 or 410-141-0080.

(C) If the following conditions are met:

(i) The applicant is in the third trimester of her pregnancy and has just
been determined eligible for OHP, or the OHP Client has just been re-deter-
mined eligible and was not enrolled in a FCHP within the past 3 months;
and

(ii) The new FCHP the OMAP Member is enrolled with does not con-
tract with the OMAP Member’s current OB Provider and the OMAP
Member wishes to continue obtaining maternity services from that Non-
Participating OB Provider; and

(iii) The request to change FCHPs or return to FFS is made prior to
the date of delivery.

(c) In addition to the Disenrollment constraints listed in (b), above,
OMAP Member Disenrollment requests are subject to the following
requirements:

(A) The OMAP Member shall join another PHP, unless the OMAP
Member resides in a Service Area where Enrollment is voluntary, or the
OMAP Member meets the exemptions to Enrollment as stated in 410-141-
0060(4);

(B) If the only PHP available in a mandatory Service Area is the PHP
from which the OMAP Member wishes to disenroll, the OMAP Member
may not disenroll without cause;

(C) The effective date of Disenrollment shall be the end of the month
in which Disenrollment was requested unless retroactive Disenrollment is
approved by OMAP;

(D) If the Department fails to make a Disenrollment determination by
the first day of the second month following the month in which the OMAP
Member files a request for Disenrollment, the Disenrollment is considered
approved.

(2) Prepaid Health Plan requests for Disenrollment:

(a) Causes for Disenrollment:

(A) OMAP may Disenroll OMAP Members for cause when request-
ed by the PHP subject to ADA requirements and approval by the Centers
for Medicare and Medicaid Services (CMS), if a Medicare member
Disenrolled in a FCHP’s Medicare HMO/M+C. Examples of cause include,
but are not limited to the following:

(i) Missed appointments. The number of missed appointments is to be
established by the Provider or PHP. The number must be the same as for
commercial members or patients. The Provider must document they have
attempted to ascertain the reasons for the missed appointments and to assist
the OMAP Member in receiving services. This rule does not apply to
Medicare members who are enrolled in a FCHP’s Medicare HMO/M+C;

(ii)) OMAP Member’s behavior is disruptive, unruly, or abusive to the
point that his/her Enrollment seriously impairs the Provider’s ability to fur-
nish services to either the OMAP Member or other members, except as
excluded in (b)(B)(vii);

(iii) OMAP Member commits or threatens an act of physical violence
directed at a medical Provider or property, the Provider’s staff, or other
patients, or the PHP’s staff;

(iv) OMAP Member commits fraudulent or illegal acts such as: per-
mitting use of his/her medical ID card by others, altering a prescription,
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theft or other criminal acts committed in any Provider or PHP’s premises.
The PHP shall report any illegal acts to law enforcement authorities or to
the office for Children, Adults and Families (CAF) Fraud Unit as appropri-
ate;

(v) OHP Clients who have been exempted from mandatory
Enrollment with a FCHP, due to the OHP Client’s eligibility through a hos-
pital hold process and placed in the Adults/Couples category as required
under 410-141-0060(4)(b)(C);

(vi) OMAP Member fails to pay co-payment(s) for Covered Services
as described in OAR 410-120-1230 and/or 410-120-1235.

(B) OMAP Members shall not be disenrolled solely for the following
reasons:

(i) Because of a physical or mental disability;

(ii) Because of an adverse change in the OMAP Member’s health;

(iii) Because of the OMAP Member’s utilization of services, either
excessive or lack thereof;

(iv) Because the OMAP Member requests a hearing;

(v) Because the OMAP Member has been diagnosed with End Stage
Renal Disease (ESRD);

(vi) Because the OMAP Member exercises his/her option to make
decisions regarding his/her medical care with which the PHP disagrees;

(vii) Because of uncooperative or disruptive behavior resulting from
the OMAP Member’s special needs (except when continued Enrollment
seriously impairs the PHP’s ability to furnish services to either this OMAP
Member or other members.

(C) Requests by the PHP for Disenrollment of specific OMAP
Members shall be submitted in writing to their PHP Coordinator for
approval. The PHP must document the reasons for the request, provide
written evidence to support the basis for the request, and document that
attempts at intervention were made as described below. The procedures
cited below must be followed prior to requesting Disenrollment of an
OMAP Member (except in cases of threats or acts of physical violence, and
fraudulent or illegal acts). In cases of threats or acts of physical violence,
OMAP will consider an oral request for Disenrollment, with written docu-
mentation to follow: In cases of fraudulent or illegal acts, the PHP must
submit written documentation for review by the OMAP PHP Coordinators:

(i) There shall be notification from the Provider to the PHP at the time
the problem is identified. The notification must describe the problem and
allow time for appropriate intervention by the PHP. Such notification shall
be documented in the OMAP Member’s Clinical Record. The PHP shall
conduct Provider education regarding the need for early intervention and
the services they can offer the Provider;

(ii) The PHP shall contact the OMAP Member either verbally or in
writing, depending on the severity of the problem, to develop an agreement
regarding the issue(s). If contact is verbal, it shall be documented in the
OMAP Member’s record. The PHP shall inform the OMAP Member that
his/her continued behavior may result in Disenrollment from the PHP;

(iii) The PHP shall provide individual education, counseling, and/or
other interventions in a serious effort to resolve the problem;

(iv) The PHP shall contact the OMAP Member’s DHS caseworker
regarding the problem and, if needed, involve the caseworker and other
appropriate agencies’ caseworkers in the resolution;

(v) If the severity of the problem and intervention warrants, the PHP
shall develop a care plan that details how the problem is going to be
addressed and/or coordinate a case conference. Involvement of Provider,
caseworker, OMAP Member, family, and other appropriate agencies is
encouraged. If necessary, the PHP shall obtain an authorization for release
of information from the OMAP Member for the Providers and agencies in
order to involve them in the resolution of the problem. If the release is ver-
bal, it must be documented in the OMAP Member’s record;

(vi) If a Primary Care Provider (PCP) terminates the Provider/patient
relationship, the PHP shall attempt to locate another PCP on their panel
who will accept the OMAP Member as their patient. If needed, the PHP
shall obtain an authorization for release of information from the OMAP
Member in order to share the information necessary for a new Provider to
evaluate if they can treat the OMAP Member. All terminations of
Provider/patient relationships shall be according to the PHP’s policies and
must be consistent with PHP or PCP’s policies for commercial members.

(D) If the problem persists, the PHP may request Disenrollment of the
OMAP Member by submitting a written request to Disenroll the OMAP
Member to the PHP’s OMAP PHP Coordinator, with a copy to the OMAP
Member’s caseworker. Documentation with the request shall include the
following:
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(i) The reason the PHP is requesting Disenrollment; a summary of the
PHP’s efforts to resolve the problem and other options attempted before
requesting Disenrollment;

(i1) Documentation should be objective, with as much specific details
and direct quotes as possible when problems involve disruptive, unruly,
abusive or threatening behaviors;

(iii) Where appropriate, background documentation including a
description of the OMAP Member’s age, diagnosis, mental status (includ-
ing their level of understanding of the problem and situation), functional
status (their level of independence) and social support system;

(iv) Where appropriate, separate statements from PCPs, caseworker
and other agencies, Providers or individuals involved;

(v) If reason for the request is related to the OMAP Member’s sub-
stance abuse treatment, the PHP shall notify the OHP Coordinator in the
Office of Mental Health and Addiction Services;

(vi) If the OMAP Member is disabled, the following documentation
shall also be submitted as appropriate:

(I) A written assessment of the relationship of the behavior to the dis-
ability including: current medical knowledge or best available objective
evidence to ascertain the nature, duration and severity of the risk to the
health or safety of others; the probability that potential injury to others will
actually occur; and whether reasonable modifications of policies, practices,
or procedures will mitigate the risk to others;

(II) An interdisciplinary team review that includes a mental health
professional and/or behavioral specialists to assess the behavior, the behav-
ioral history, and previous history of efforts to manage behavior;

(ITI) If warranted, a clinical assessment that the behavior will not
respond to reasonable clinical or social interventions;

(IV) Documentation of any accommodations that have been attempt-
ed;

(V) Any additional information or assessments requested by the
OMAP PHP Coordinators.

(E) Requests will be reviewed according to the following process:

(i) If there is sufficient documentation, the request will be evaluated
by a team of PHP Coordinators who may request additional information
from Ombudsman, mental health or other agencies as needed;

(ii) If there is not sufficient documentation, the PHP Coordinator will
notify the PHP what additional documentation is required before the
request can be considered;

(iii) The PHP Coordinators will review the request and notify the PHP
of the decision within ten working days of receipt. Written decisions,
including reasons for denials, will be sent to the PHP within 15 working
days from receipt of request;

(iv) If the request is approved, the Disenrollment date is 30 days after
the date of approval, except as provided in (F) and (G) below. The PHP
must send the OMAP Member a letter within 14 days after the request was
approved, with a copy to the OMAP Member’s DHS caseworker and
OMAP’s Health Management Unit (HMU), except in cases where the
OMAP Member is also enrolled in a FCHP’s Medicare HMO/M+C. The
letter must give the Disenrollment date, the reason for Disenrollment, and
the notice of OMAP Member’s right to file a Complaint (as specified in
410-141-0260 through 410-141-0266) and to request an Administrative
Hearing;

(v) In cases where the OMAP Member is also enrolled in a FCHP’s
Medicare HMO/M+C, the letter shall be sent after the approval by CMS
and the date of Disenrollment shall be the date of Disenrollment as
approved by CMS. If CMS does not approve the Disenrollment, the OMAP
Member shall not be disenrolled from the PHP’s OHP Plan;

(vi) If the OMAP Member requests a hearing, the OMAP Member
will continue to be disenrolled until a hearing decision reversing that
Disenrollment has been mailed to the OMAP Member and the PHP;

(vii) The PHP Coordinator will determine when Enrollment in anoth-
er PHP or with a PCM is appropriate. The PHP Coordinator will contact the
OMAP Member’s DHS caseworker to arrange Enrollment;

(viii) When the Disenrollment date has been determined, HMU sends
a letter to the OMAP Member with a copy to the OMAP Member’s DHS
caseworker and the PHP. The letter shall inform the OMAP Member of the
requirement to be enrolled in another PHP.

(F) If the PHP Coordinator approves a PHP’s request for
Disenrollment because the OMAP Member threatens or commits an act of
physical violence directed at a medical Provider, the Provider’s staff, or
other patients, the following procedures shall apply:

(i) OMAP shall inform the OMAP Member of the Disenrollment deci-
sion in writing, including the right to request an Administrative Hearing;
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(ii) The OMAP Member shall be Disenrolled as of the date of the
PHP’s request for Disenrollment;

(iii) All OMAP Members in the OMAP Member’s benefit group, as
defined in OAR 461-110-0720, may be Disenrolled if the PHP requests;

(iv) OMAP may require the OMAP Member and/or the benefit group
to obtain services from FFES Providers or a PCM until such time as they can
be enrolled in another PHP;

(v) At the time of Enrollment into another PHP, OMAP shall notify
the new PHP that the OMAP Member and/or benefit group were previous-
ly Disenrolled from another PHP at that PHP’s request.

(G) If the PHP Coordinator approves the PHP’s request for
Disenrollment because the OMAP Member commits fraudulent or illegal
acts as stated in 410-141-0080(2)(a), the following procedures shall apply:

(i) The PHP shall inform the OMAP Member of the Disenrollment
decision in writing, including the right to request an Administrative
Hearing;

(ii) The OMAP Member shall be Disenrolled as of the date of the
PHP’s request for Disenrollment;

(iii) At the time of Enrollment into another PHP, OMAP shall notify
the new PHP that the OMAP Member and/or benefit group were previous-
ly Disenrolled from another PHP at that PHP’s request;

(iv) If an OMAP Member who has been Disenrolled for cause is re-
enrolled in the PHP, the PHP may request a Disenrollment review by the
PHP’s PHP Coordinator. An OMAP Member may not be Disenrolled from
the same PHP for a period of more than 12 months. If the OMAP Member
is reenrolled after the 12-month period and is again Disenrolled for cause,
the Disenrollment will be reviewed by DHS for further action.

(b) Other reasons for the PHP’s requests for Disenrollment include
the following:

(A) If the OMAP Member is enrolled in the FCHP or MHO on the
same day the OMAP Member is admitted to the hospital, the FCHP or
MHO shall be responsible for said hospitalization. If the OMAP Member is
enrolled after the first day of the inpatient stay, the OMAP Member shall be
Disenrolled, and the date of Enrollment shall be the next available
Enrollment date following discharge from inpatient hospital services;

(B) The OMAP Member has surgery scheduled at the time their
Enrollment is effective with the PHP, the Provider is not on the PHP’s
Provider panel, and the OMAP Member wishes to have the services per-
formed by that Provider;

(C) The Medicare member is enrolled in a Medicare Cost Plan and
was receiving Hospice Services at the time of Enrollment in the PHP;

(D) The OMAP Member had End Stage Renal Disease at the time of
Enrollment in the PHP;

(E) Excluding the DCO, the PHP determines that the OMAP Member
has a third party insurer. If after contacting The Health Insurance Group, the
Disenrollment is not effective the following month, PHP may contact HMU
to request Disenrollment;

(F) If a PHP has knowledge of an OMAP Member’s change of
address, PHP shall notify DHS. DHS will verify the address information
and Disenroll the OMAP Member from the PHP, if the OMAP Member no
longer resides in the PHP’s Service Area. OMAP Members shall be
Disenrolled if out of the PHP’s Service Area for more than three (3)
months, unless previously arranged with the PHP. The effective date of
Disenrollment shall be the date specified by OMAP and OMAP will recoup
the balance of that month’s Capitation Payment from the PHP;

(G) The OMAP Member is an inmate who is serving time for a crim-
inal offense or confined involuntarily in a State or Federal prison, jail,
detention facility, or other penal institution. This does not include OMAP
Members on probation, house arrest, living voluntarily in a facility after
their case has been adjudicated, infants living with an inmate, or inmates
who become inpatients. The PHP is responsible for identifying the OMAP
Members and providing sufficient proof of incarceration to HMU for
review of the Disenrollment request. OMAP will approve requests for
Disenrollment from PHPs for OMAP Members who have been incarcerat-
ed for at least fourteen (14) calendar days and are currently incarcerated.
FCHPs are responsible for inpatient services only during the time an
OMAP Member was an inmate;

(H) The OMAP Member is in a state psychiatric institution.

(3) OMAP Initiated Disenrollments:

(a) OMAP may initiate and Disenroll OMAP Members as follows:

(A) If OMAP determines that the OMAP Member has sufficient third
party resources such that health care and services may be cost effectively
provided on a FFS basis, OMAP may Disenroll the OMAP Member. The
effective date of Disenrollment shall be the end of the month in which
OMAP makes such a determination. OMAP may specify a retroactive
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effective date of Disenrollment if the OMAP Member’s third party cover-
age is through the PHP, or in other situations agreed to by the PHP and
OMAP;

(B) If the OMAP Member moves out of the PHP’s Service Area(s),
the effective date of Disenrollment shall be the date specified by OMAP
and OMAP will recoup the balance of that month’s Capitation Payment
from the PHP;

(C) If the OMAP Member is no longer eligible under the Oregon
Health Plan Medicaid Demonstration Project or Children’s Health
Insurance Program, the effective date of Disenrollment shall be the date
specified by OMAP;

(D) If the OMAP Member dies, the effective date of Disenrollment
shall be the end of the month following the date of death;

(E) When a non-Medicare contracting PHP is assumed by another
PHP that is a Medicare HMO/M+C, OMAP Members with Medicare shall
be Disenrolled from the existing PHP. The effective date of Disenrollment
shall be the day prior to the month the new PHP assumes the existing PHP;

(F) If OMAP determines that Contractor’s OMAP Member has
enrolled with their Employer Sponsored Insurance (ESI) through FHIAP
the effective date of the Disenrollment shall be the OMAP Member’s effec-
tive date of coverage with FHIAP.

(b) Unless specified otherwise in these rules or in the OMAP notifi-
cation of Disenrollment to the PHP, all Disenrollments are effective the end
of the month after the request for Disenrollment is approved by OMAP;

(c) OMAP shall inform the OMAP Members of the Disenrollment
decision in writing, including the right to request an Administrative
Hearing. Oregon Health Plan Clients may request an OMAP hearing if they
dispute a Disenrollment decision by OMAP;

(d) If the OHP Client requests a hearing, the OHP Client will contin-
ue to be Disenrolled until a hearing decision reversing that Disenrollment
has been mailed to the OHP Client.

Stat. Auth.: ORS 409

Stats. Implemented: ORS 414.065

Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 33-1994, f. & cert. ef. 11-1-94; HR 39-
1994, f. 12-30-94, cert. ef. 1-1-95; HR 17-1995, f. 9-28-95, cert. ef. 10-1-95; HR 19-1996, f.
& cert. ef. 10-1-96; HR 21-1996(Temp), f. & cert. ef. 11-1-96; HR 11-1997, f. 3-28-97, cert.
ef. 4-1-97; HR 14-1997, f. & cert. ef. 7-1-97; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 21-
1998, f. & cert. ef. 7-1-98; OMAP 49-1998(Temp), f. 12-31-98, cert. ef. 1-1-99 thru 6-30-99;
Administrative correction 8-9-99; OMAP 39-1999, f. & cert. ef. 10-1-99; OMAP 26-2000, f.
9-28-00, cert. ef. 10-1-00; OMAP 29-2001, f. 8-13-01, cert. ef. 10-1-01; OMAP 4-2003, f. 1-
31-03, cert. ef. 2-1-03; OMAP 24-2003, f. 3-26-03 cert. ef. 4-1-03; OMAP 61-2003, 9-5-03,
cert. ef. 10-1-03; OMAP 37-2004(Temp), f. 5-27-04 cert. ef. 6-1-04 thru 11-15-04

410-141-0140
Oregon Health Plan Prepaid Health Plan Emergency and Urgent Care
Services

(1) PHPs shall have written policies and procedures and monitoring
systems that ensure the provision of appropriate Urgent, Emergency, and
Triage services 24-hours a day, 7-days-a-week for all OMAP Members.
PHPs shall:

(a) Communicate these policies and procedures to Participating
Providers;

(b) Regularly monitor Participating Providers’ compliance with these
policies and procedures; and

(c) Take any corrective action necessary to ensure Participating
Providers compliance. PHPs shall document all monitoring and corrective
action activities.

(2) PHPs shall have written policies and procedures and monitoring
processes to ensure that a Practitioner provides a Medically or Dentally
Appropriate response as indicated to urgent or emergency calls consisting
of the following elements:

(a) Telephone or face-to-face evaluation of the OMAP Member to
determine the nature of the situation and the OMAP Member’s immediate
need for services;

(b) Capacity to conduct the elements of an assessment that is needed
to determine the interventions necessary to begin stabilizing the urgent or
emergency situation;

(c) Development of a course of action at the conclusion of the assess-
ment;

(d) Provision of services and/or referral needed to address the urgent
or emergency situation, begin Post-Stabilization Care or provide outreach
services in the case of an MHO;

(e) Provision for notifying a referral emergency room, when applica-
ble concerning the presenting problem of an arriving OMAP Member, and
whether or not the Practitioner will meet the OMAP Member at the emer-
gency room; and

(f) Provision for notifying other Providers requesting approval to treat
OMAP Members of the determination.
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(3) PHPs shall ensure the availability of an after-hours call-in system
adequate to Triage urgent care and emergency calls from OMAP Members.
Urgent calls shall be returned appropriate to the OMAP Member’s condi-
tion but in no event more than 30 minutes after receipt. If information is not
adequate to determine if the call is urgent, the call shall be returned within
60 minutes in order to fully assess the nature of the call. If information is
adequate to determine the call may be emergent in nature, the call shall be
returned immediately.

(4) If a screening examination in an Emergency Room leads to a clin-
ical determination by the examining physician that an actual emergency
medical condition exists under the prudent layperson standard as defined in
Emergency Services, the PHP must pay for all services required to stabilize
the patient. The PHP may not require prior authorization for Emergency
Services:

(a) The PHP may not retroactively deny a claim for an emergency
screening examination because the condition, which appeared to be an
emergency medical condition under the prudent layperson standard, turned
out to be non-emergency in nature;

(b) The PHP may not limit what constitutes an emergency medical
condition based on lists of diagnoses or symptoms;

(c) The PHP may not deny a claim for emergency services merely
because the Primary Care Physician (PCP) was not notified, or because the
PHP was not billed within 10 calendar days of the service.

(5) When an OMAP Member’s Primary Care Provider, designated
Practitioner or other health plan representative instructs the OMAP
Member to seek emergency care, in or out of the network, the PHP is
responsible for payment of the screening examination and for other
Medically Appropriate services. The PHP is responsible for payment of
Post-Stabilization Care that was:

(a) Pre-authorized by the PHP; or

(b) Not pre-authorized by the PHP if the PHP (or the on-call Provider)
failed to respond to a request for pre-authorization within one hour of the
request being made, or the PHP or Provider on call could not be contacted;

(c) If the PHP and the treating physician cannot reach an agreement
concerning the OMAP Member’s care and a PHP representative is not
available for consultation, the PHP must give the treating physician the
opportunity to consult with a PHP physician and the treating physician may
continue with care of the patient until a PHP physician is reached or one of
the following criteria is met:

(A) The Participating Provider with privileges at the treating hospital
assumes responsibilities for the OMAP Member’s care;

(B) The Participating Provider assumes responsibility for the OMAP
Member’s care through transfer;

(C) A Contractor representative and the treating physician reach an
agreement concerning the OMAP Member’s care; or

(D) The OMAP Member is discharged.

(6) PHPs shall have methods for tracking inappropriate use of emer-
gency care and shall take action, including individual OMAP Member
counseling, to improve appropriate use of urgent and emergency care set-
tings. DCOs and MHOs shall be responsible for taking action to improve
appropriate use of urgent and emergency care settings for dental or mental
health related care when inappropriate use of emergency care is made

known to them through reporting or other mechanisms.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.725
Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 17-1995, f. 9-28-95, cert. ef. 10-1-95;
HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 39-1999, f. &
cert. ef. 10-1-99; OMAP 61-2003, 9-5-03, cert. ef. 10-1-03; OMAP 37-2004(Temp), f. 5-27-
04 cert. ef. 6-1-04 thru 11-15-04

410-141-0280
Oregon Health Plan Prepaid Health Plan Informational Requirements
(1) Prepaid Health Plans (PHPs) shall develop informational materi-
als for potential Office of Medical Assistance Programs (OMAP) Members:
(a) PHPs shall provide OMAP and/or Office of Mental Health and
Addiction Services (OMHAS) with informational materials sufficient for
the potential OMAP Member to make an informed decision about PHP
selection and Enrollment. Information on Participating Providers must be
made available from the PHP, upon request to potential OMAP Members,
and must include Participating Providers’ name, location, qualification and
the availability of the PCP, clinic and specialists. Informational materials
may be included in the application packet for potential OMAP Members;
(b) PHPs shall ensure that all PHP’s staff who have contact with
potential OMAP Members are fully informed of PHP and OMAP and/or
OMHAS policies, including Enrollment, Disenrollment, Complaint and
Grievance policies and the provision of interpreter services including which
Participating Providers’ offices have bilingual capacity;
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(c) PHPs shall cooperate and provide accurate information to OMAP
for the updating of the comparison charts.

(2) Informational materials that PHPs develop for OMAP Members
and Potential OMAP Members shall meet the language requirements of,
and be culturally sensitive to the PHP’s OMAP membership including
members with disabilities or reading limitations, and including substantial
populations whose primary language is not English in its particular Service
Area(s)

(a) PHPs shall be required to follow OMAP’s substantial household
criteria required by ORS 411.062, which determines and identifies those
populations that are considered non-English speaking households; howev-
er, PHP shall only be responsible for those identified languages, if the sub-
stantial population is 35 or more non-English speaking households with the
same language in its Service Area. The PHP shall be required to provide
informational materials, which at a minimum, shall include the OMAP
Member handbook and information about Complaints and Appeals in the
primary language of each substantial population. Alternative forms may
include, but are not limited to audio tapes, close-captioned videos, large
type and Braille;

(b) Form correspondence sent to OMAP Members, including but not
limited to, Enrollment information, choice and OMAP Member counseling
letters and denial of service notices shall include instructions in the appro-
priate languages of each substantial population of non-English speaking
OMAP Members on how to receive an oral translation of the material;

(c) All written informational materials distributed to OMAP Members
shall be written at the sixth grade reading level and printed in 12 point print
or larger;

(d) PHPs shall provide written notice to affected OMAP Members of
any significant changes in program or service sites that impacts the OMAP
Members’ ability to access care or services from PHP’s Participating
Providers. Such notice shall be provided at least 30 calendar days prior to
the effective date of that change, or as soon as possible if the Participating
Provider(s) has not given the PHP sufficient notification to meet the 30
days notice requirement. OMAP and/or OMHAS will review and approve

such materials within two working days.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.725
Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 19-1996, f. & cert. ef. 10-1-96; HR 25-
1997, f. & cert. ef. 10-1-97; OMAP 39-1999, f. & cert. ef. 10-1-99; OMAP 26-2000, f. 9-28-
00, cert. ef. 10-1-00; OMAP 29-2001, f. 8-13-01, cert. ef. 10-1-01; OMAP 61-2003, 9-5-03,
cert. ef. 10-1-03; OMAP 37-2004(Temp), f. 5-27-04 cert. ef. 6-1-04 thru 11-15-04

410-141-0300
Oregon Health Plan Prepaid Health Plan Member Education

DHS: Department of Human Services

ENCC: Exceptional Needs Care Coordination

FCHP: FullyCapitated Health Plans

PCD: Primary Care Dentist

PCP: Primary Care Provider

PHP: Prepaid Health Plan

OHP: Oregon Health Plan

OMHAS: Office of Mental Health and Addiction Services
OMAP: Office of Medical Assistance Programs

(1) PHPs shall have an ongoing process of OMAP Member education
and information sharing that includes orientation to the PHP, a PHP OMAP
Member handbook and health education. OMAP Member education shall
include:

(a) The availability of ENCC through FCHPs for OMAP Members
with special health care needs, who are Aged, Blind or Disabled; and

(b) The appropriate use of the delivery system, including a proactive
and effective education of OMAP Members on how to access Emergency
Services and Urgent Care Services appropriately.

(2) PHPs shall offer PHP orientation to new OMAP Members by mail,
phone, or in person within 30 days of Enrollment unless no address can be
obtained, a telephone number is not provided by OMAP, and a DHS agency
is unable to assist in delivering the information to the OMAP Member.

(3) PHP OMAP Member handbook materials:

(a) The PHP OMAP Member handbook shall be made available for
new OMAP Members, as described in OAR 410-141-0280, Oregon Health
Plan PHP Informational Requirements, and shall be distributed within 14
calendar days of the OMAP Member’s effective date of coverage with
PHP;

(b) At a minimum the information in the PHP OMAP Member hand-
book shall contain the following elements:

(A) Location(s), office hours and availability of physical access for
OMAP Members with disabilities to PHP and PHP’s PCPs, PCDs offices;

(B) Telephone number(s) (including TTY) for OMAP Members to
call for more information and telephone numbers relating to information
listed below;
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(C) OMAP Member’s choice and use of PCPs, PCDs and policies on
changing PCPs, PCDs;

(D) Use of the PHP’s appointment system;

(E) Use of the PHP’s referral system, including procedures for obtain-
ing benefits, including authorization requirements;

(F) How OMAP Members are to access Urgent Care Services and
advice;

(G) How and when OMAP Members are to use Emergency Services
including information on Post-Stabilization Care Services, related to an
emergency medical condition that are provided after an OMAP Member is
stabilized in order to maintain the stabilized condition, or, under the cir-
cumstances to improve or resolve the OMAP Member’s condition;

(H) Information on the PHP’s Complaint] process and information on
fair hearing procedures;

(I) How OMAP Members are to access interpreter services including
sign interpreters;

(J) Information on the OMAP Member’s rights and responsibilities;

(K) Information on the OMAP Member’s possible responsibility for
charges including Medicare deductibles and coinsurances (if they go out-
side of PHP for non-emergent care), co-payments, and charges for non-cov-
ered services;

(L) The transitional procedures for new OMAP Members to obtain
prescriptions, supplies and other necessary items and/or services in the first
month of Enrollment with the PHP if they are unable to meet with a PCP,
PCD, other prescribing Practitioner or obtain new orders during that peri-
od;

(M) What services can be self-referred to both Participating and Non-
Participating Providers (FCHP’s and MHO’s only);

(N) To adult OMAP Members in FCHPs and MHOs only, written
information on Advance Directive policies including:

(i) A description of applicable state law;

(ii)) OMAP Member rights under Oregon law;

(iii) The contractor’s policies for implementation of those rights,
including a statement of any limitation regarding the implementation of
advanced directives as a matter of conscience.

(O) How to request information on the PHP’s Physician Incentives;

(P) The OMAP Members right to request and obtain copies of their
Clinical Records (and that they may be charged a reasonable copying fee)
and to request that the record be amended or corrected;

(Q) How OMAP Members are to obtain emergent and non-emergent
ambulance services (FCHP only) and other medical transportation to
appointments, as appropriate;

(R) Explanation of the amount, scope and duration of covered and
Non-covered Services in sufficient detail to ensure that OMAP Members
understand the benefits to which they are entitled;

(S) How OMAP Members are to obtain prescriptions including infor-
mation on the process for obtaining non-formulary and over-the-counter
drugs (FCHP’s only);

(T) PHP’s Confidentiality Policy;

(U) Name, locations, telephone numbers of, and non-English lan-
guages offered by current Participating Providers, including information on
PHP’s PCPs/PCDs that are not accepting new OMAP Members (not
MHOs) including at a minimum, information on PCPs, specialists and hos-
pitals in the OMAP Member’s Service Area;

(V) The extent to which; and how, OMAP Members may obtain ben-
efits, including family planning services, from out of network Providers;

(W) Any restrictions on the OMAP Member’s freedom of choice
among network Providers;

(X) Policies on referrals for specialty care and for other benefits not
furnished by the OMAP Member’s PCP;

(Y) How and where OMAP Members are to access any benefits that
are available under OHP but are not covered under the PHPs’ Contract,
including any cost sharing, and how transportation is provided.

(c) If the PHP OMAP Member handbook is returned with a new
address, the PHP shall remail the PHP OMAP Member handbook or use the
telephone number provided by DHS to reach the OMAP Member. If the
PHP is unable to reach the OMAP Member by either mail or telephone, the
PHP shall retain the PHP OMAP Member handbook and have it available
upon request for the OMAP Member;

(d) PHPs shall, at a minimum, annually and upon request provide the
PHP OMAP Member handbook to OMAP Members, OMAP Member’s
Representative and to clinical offices for distribution to OMAP Members;

(e) The PHP OMAP Member handbook shall be reviewed by PHP for
accuracy at least yearly and updated with new or corrected information as
needed to reflect the PHP’s internal changes and regulatory changes. If
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changes impact the OMAP Members’ ability to use services or benefits, the
updated materials shall be distributed to all OMAP Members;

(f) The ‘DHS Client Handbook for the OHP’ is in addition to the PHP
OMAP Member handbook and cannot be used to substitute for the PHP
OMAP Member handbook.

(4) PHPs shall have written procedures and criteria for health educa-
tion of OMAP Members. Health education shall include: information on
specific health care procedures, instruction in self-management of health
care, promotion and maintenance of optimal health care status, patient self-
care, and disease and accident prevention. Health education may be pro-
vided by PHP’s Practitioner(s) or other individual(s) or program(s)
approved by the PHP. PHPs shall endeavor to provide health education in a
culturally sensitive manner in order to communicate most effectively with
individuals from nondominant cultures: PHPs shall ensure development
and maintenance of an individualized health educational plan for OMAP
Members who have been identified by their Practitioner as requiring spe-
cific educational intervention. DHS may assist in developing materials that
address specifically identified health education problems to the population
in need.

(5) PHPs shall provide an identification card to OMAP Members,
unless waived by OMAP and/or OMHAS, which contains simple, readable
and usable information on how to access care in an urgent or emergency sit-
uation. Such identification cards shall confer no rights to services or other
benefits under the Oregon Health Plan and are solely for the convenience
of the PHP’s, OMAP Members and Providers.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 409

Stats. Implemented: ORS 414.725

Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 39-1994, f. 12-30-94, cert. ef. 1-1-95;
HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert. ef. 10-1-97; OMAP 39-1999, f. &
cert. ef. 10-1-99; OMAP 29-2001, f. 8-13-01, cert. ef. 10-1-01; OMAP 57-2002, f. & cert. ef.
10-1-02; OMAP 50-2003, f. 7-31-03 cert. ef 8-1-03; OMAP 37-2004(Temp), f. 5-27-04 cert.
ef. 6-1-04 thru 11-15-04

410-141-0420
Oregon Health Plan Prepaid Health Plan Billing and Payment Under
the Oregon Health Plan

(1) All billings for Oregon Health Plan Clients to Prepaid Health
Plans (PHPs) and to Office of Medical Assistance Programs (OMAP), shall
be submitted within four (4) months and twelve (12) months, respectively,
of the date of service, subject to other applicable OMAP billing rules.
Submissions shall be made to PHPs within the four-month time frame
except in the following cases:

(a) Pregnancy;

(b) Eligibility issues such as retroactive deletions or retroactive
Enrollments;

(c) Medicare is the primary payor;

(d) Other cases that could have delayed the initial billing to the PHP
(which does not include failure of Provider to certify the OMAP Member’s
eligibility); or

(e) Third Party Resource (TPR). Pursuant to 42 CFR 36.61, subpart
G: Indian Health Services and the amended Public Law 93-638 under the
Memorandum of Agreement that Indian Health Service and 638 Tribal
Facilities are the payor of last resort and is not considered an alternative
resource or TPR.

(2) Providers must be enrolled with OMAP to be eligible for Fee-for-
Service (FFS) payment by OMAP. Mental health Providers, except
Federally Qualified Health Centers, must be approved by the Local Mental
Health Authority (LMHA) and the Office of Mental Health and Addiction
Services (OMHAS) before enrollment with OMAP. Providers may be
retroactively enrolled, in accordance with OAR 410-120-1260, Provider
enrollment.

(3) Providers, including mental health Providers, do not have to be
enrolled with OMAP to be eligible for payment for services by PHPs except
that Providers who have been excluded as Medicare/Medicaid Providers by
OMAP, CMS or by lawful court orders are ineligible to receive payment for
services by PHPs.

(4) Providers shall verify, before rendering services, that the OMAP
Member is eligible for the Medical Assistance Program on the date of serv-
ice and that the service to be rendered is covered under the Oregon Health
Plan Benefit Package of Covered Services. Providers shall also identify the
party responsible for covering the intended service and seek pre-authoriza-
tions from the appropriate payor before rendering services. Providers shall
inform OMAP Members of any charges for non-covered services prior to
the services being delivered.

(5) Capitated Services:
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(a) PHPs receive a Capitation Payment to provide services to OMAP
Members. These services are referred to as Capitated Services;

(b) PHPs are responsible for payment of all Capitated Services. Such
services should be billed directly to the PHP, unless the PHP or OMAP
specifies otherwise. PHPs may require Providers to obtain preauthorization
to deliver certain Capitated Services.

(6) Payment by the PHP to Providers for Capitated Services is a mat-
ter between the PHP and the Provider, except as follows:

(a) Pre-authorizations:

(A) PHPs shall have written procedures for processing pre-authoriza-
tion requests received from any Provider. The procedures shall specify time
frames for:

(i) Date stamping pre-authorization requests when received;

(ii) Determining within a specific number of days from receipt
whether a pre-authorization request is valid or non-valid;

(iii) The specific number of days allowed for follow up on pended
preauthorization requests to obtain additional information;

(iv) The specific number of days following receipt of the additional
information that a redetermination must be made;

(v) Providing services after office hours and on weekends that require
preauthorization;

(vi) Sending notice of the decision with Appeal rights to the OMAP
Member when the determination is made to deny the requested service as
specified in 410-141-0263.

(B) PHPs shall make a determination on at least 95% of Valid Pre-
Authorization requests, within two working days of receipt of a preautho-
rization or reauthorization request related to urgent services; alcohol and
drug services; and/or care required while in a skilled nursing facility. Pre-
authorizations for prescription drugs must be completed and the pharmacy
notified within 24 hours. If a pre-authorization for a prescription cannot be
completed within the 24 hours, the PHP must provide for the dispensing of
at least a 72-hour supply if the medical need for the drug is immediate. PHP
shall notify Providers of such determination within 2 working days of
receipt of the request;

(C) For expedited prior authorization requests in which the Provider
indicates, or the PHP determines, that following the standard timeframe
could seriously jeopardize the OMAP Member’s life or health or ability to
attain, maintain, or regain maximum function:

(i) The PHP must make an expedited authorization decision and pro-
vide notice as expeditiously as the OMAP Member’s health condition
requires and no later than three working days after receipt of the request for
service;

(ii) The PHP may extend the three working days time period by up to
14 calendar days if the OMAP Member requests an extension, or if the PHP
justifies to OMAP a need for additional information and how the extension
is in the OMAP Member’s interest.

(D) For all other pre-authorization requests, PHPs shall notify
Providers of an approval, a denial or a need for further information within
14 calendar days of receipt of the request. PHPs must make reasonable
efforts to obtain the necessary information during that 14 day period.
However, the PHP may use an additional 14 days to obtain follow-up infor-
mation, if the PHP justifies the need for additional information and how the
delay is in the interest of the OMAP Member. The PHP shall make a deter-
mination as the OMAP Member’s health condition requires, but no later
than the expiration of the extension. PHPs shall notify OMAP Members of
a denial within five working days from the final determination using an
OMAP or OMHAS approved client notice format.

(b) Claims Payment:

(A) PHPs shall have written procedures for processing claims sub-
mitted for payment from any source. The procedures shall specify time
frames for:

(i) Date stamping claims when received;

(ii) Determining within a specific number of days from receipt
whether a claim is valid or non-valid;

(iii) The specific number of days allowed for follow up of pended
claims to obtain additional information;

(iv) The specific number of days following receipt of additional infor-
mation that a determination must be made; and

(v) Sending notice of the decision with Appeal rights to the OMAP
Member when the determination is made to deny the claim.

(B) PHPs shall pay or deny at least 90% of Valid Claims within 45
calendar days of receipt and at least 99% of Valid Claims within 60 calen-
dars days of receipt. PHPs shall make an initial determination on 99% of all
claims submitted within 60 calendar days of receipt;
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(C) PHPs shall provide written notification of PHP determinations
when such determinations result in a denial of payment for services, for
which the OMAP Member may be financially responsible. Such notice
shall be provided to the OMAP Member and the treating Provider within
l4calendar days of the final determination. The notice to the OMAP
Member shall be an OMAP or OMHAS approved notice format and shall
include information on the PHPs internal appeals process, and the Notice of
Hearing Rights (OMAP 3030) shall be attached. The notice to the Provider
shall include the reason for the denial;

(D) PHPs shall not require Providers to delay billing to the PHP;

(E) PHPs shall not require Medicare be billed as the primary insurer
for services or items not covered by Medicare, nor require non-Medicare
approved Providers to bill Medicare;

(F) PHPs shall not deny payment of Valid Claims when the potential
TPR is based only on a diagnosis, and no potential TPR has been docu-
mented in the OMAP Member’s Clinical Record;

(G) PHPs shall not delay nor deny payments because a co-payment
was not collected at the time of service.

(c) FCHPs and MHOs are responsible for payment of Medicare coin-
surances and deductibles up to the Medicare or PHP’s allowable for cov-
ered services the OMAP Member receives within the PHP, for authorized
referral care, and for Urgent Care Services or Emergency Services the
OMAP Member receives from non-contracted Providers. FCHPs and
MHOs are not responsible for Medicare coinsurances and deductibles for
non-urgent or non-emergent care OMAP Members receive from non-PHP
Providers;

(d) FCHPs shall pay transportation, meals and lodging costs for the
OMAP Member and any required attendant for out-of-state services (as
defined in General Rules) that the FCHP has arranged and authorized when
those services are available within the state, unless otherwise approved by
OMAP;

(e) PHPs shall be responsible for payment of covered services pro-
vided by a Non-Participating Provider that were not pre-authorized if the
following conditions exist:

(A) It can be verified that the Participating Provider ordered or direct-
ed the covered services to be delivered by a Non-Participating Provider;
and

(B) The covered service was delivered in good faith without the
preauthorization; and

(C) It was a covered service that would have been pre-authorized with
a Participating Provider if the PHP’s referral protocols had been followed;

(D) The PHP shall be responsible for payment to Non-Participating
Providers (Providers enrolled with OMAP that do not have a contract with
the PHP) for covered services that are subject to reimbursement from the
PHP, the amount specified in OAR 410-120-1295. This rule does not apply
to Providers that are Type A or Type B hospitals, as they are paid in accor-
dance with ORS 414.727.

(7) Other Services:

(a) OMAP Members enrolled with PHPs may receive certain servic-
es on an OMAP FFS basis. Such services are referred to as Non-Capitated
Services;

(b) Certain services must be authorized by the PHP or the Community
Mental Health Program (CMHP) for some mental health services, even
though such services are then paid by OMAP on an OMAP FFS basis.
Before providing services, Providers should contact the PHPs identified on
the OMAP Member’s Medical Care Identification or, for some mental
health services, the CMHP. Alternatively, the Provider may call the OMAP
Provider Services Unit to obtain information about coverage for a particu-
lar service and/or pre-authorization requirements;

(c) Services authorized by the PHP or CMHP are subject to the rules
and limitations of the appropriate OMAP administrative rules and supple-
mental information, including rates and billing instructions;

(d) Providers shall bill OMAP directly for Non-Capitated Services in
accordance with billing instructions contained in the OMAP administrative
rules and supplemental information;

(e) OMAP shall pay at the Medicaid FFS rate in effect on the date the
service is provided subject to the rules and limitations described in the rel-
evant rules, contracts, billing instructions and OMAP administrative rules
and supplemental information;

(f) OMAP will not pay a Provider for provision of services for which
a PHP has received a Capitation Payment unless otherwise provided for in
OAR 410-141-0120;

(g) When an item or service is included in the rate paid to a medical
institution, a residential facility or foster home, provision of that item or
service is not the responsibility of OMAP, OMHAS, nor a PHP except as
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provided for in OMAP administrative rules and supplemental information
(e.g., Capitated Services that are not included in the nursing facility all-
inclusive rate);

(h) FCHPs that contract with non-public teaching hospitals will reim-
burse those hospitals for Graduate Medical Education (GME), if the hospi-
tals are:

(A) Neither a type A nor type B hospitals;

(B) Not paid according to a type A or type B payment methodology;
and,

(C) In remote areas greater than 60 miles from the nearest acute care
hospital, with a graduate medical student teaching program.

(i) FCHPs that contract with FQHCs and RHCs shall negotiate a rate
of reimbursement that is not less than the level and amount of payment
which the FCHP would make for the same service(s) furnished by a
Provider, who is not an FQHC nor RHC, consistent with the requirements
of BBA 4712(b)(2).

(8) Coverage of services through the Oregon Health Plan Benefit
Package of Covered Services is limited by OAR 410-141-0500, Excluded
Services and Limitations for OHP Clients.

(9) OHP Clients who are enrolled with a PCM receive services on a
FFS basis:

(a) PCMs are paid a per client/per month payment to provide Primary
Care Management Services, in accordance with OAR 410-141-0410,
Primary Care Manager Medical Management;

(b) PCMs provide Primary Care access, and management services for
Preventive Services, primary care services, referrals for specialty services,
limited inpatient hospital services and outpatient hospital services. OMAP
payment for these PCM managed services is contingent upon PCCM
authorization;

(c) All PCM Managed Services are covered services that shall be
billed directly to OMAP in accordance with billing instructions contained
in the OMAP administrative rules and supplemental information;

(d) OMAP shall pay at the OMAP FFS rate in effect on the date the
service is provided subject to the rules and limitations described in the
appropriate OMAP administrative rules and supplemental information.

(10) OHP Clients who are not enrolled with a PHP receive services on
an OMAP FFS basis:

(a) Services may be received directly from any appropriate enrolled
OMAP Provider;

(b) All services shall be billed directly to OMAP in accordance with
billing instructions contained in the OMAP administrative rules and sup-
plemental information;

(c) OMAP shall pay at the OMAP FFS rate in effect on the date the
service is provided subject to the rules and limitations described in the

appropriate OMAP administrative rules and supplemental information.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 7-1994, f. & cert. ef. 2-1-94; HR 17-
1995, f. 9-28-95, cert. ef. 10-1-95; HR 19-1996, f. & cert. ef. 10-1-96; HR 25-1997, f. & cert.
ef. 10-1-97; OMAP 21-1998, f. & cert. ef. 7-1-98; OMAP 39-1999, f. & cert. ef. 10-1-99;
OMAP 26-2000, f. 9-28-00, cert. ef. 10-1-00; OMAP 15-2001, f. 3-30-01, cert. ef. 4-1-01;
OMAP 52-2001, f. & cert. ef. 10-1-01; OMAP 57-2002, f. & cert. ef. 10-1-02; OMAP 4-
2003, f. 1-31-03, cert. ef. 2-1-03; OMAP 61-2003, 9-5-03, cert. ef. 10-1-03; OMAP 23-
2004(Temp), f. & cert. ef. 3-23-04 thru 8-15-04; OMAP 33-2004, f. 5-26-04, cert. ef. 6-1-04;
OMAP 37-2004(Temp), f. 5-27-04 cert. ef. 6-1-04 thru 11-15-04

Adm. Order No.: OMAP 38-2004(Temp)

Filed with Sec. of State: 5-28-2004

Certified to be Effective: 6-1-04 thru 11-15-04

Notice Publication Date:

Rules Adopted: 410-120-1390

Subject: The General Rules administrative rules govern the Office
of Medical Assistance Programs (OMAP) payment for products and
services provided to clients. Rule 410-120-1390 is temporarily adopt-
ed to describe the circumstances under which OMAP would accept
or decline sponsorships, the types and classes of sponsorship, and
identifying some conditions and limitations to sponsorship benefit-
ing one or more OMAP Clients.

Rules Coordinator: Darlene Nelson—(503) 945-6927

410-120-1390
Sponsorships

(1) Donations made for the benefit of one or more specified OMAP
clients shall be referred to as a sponsorship and the donor shall be referred
to as a sponsor.
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(2) DHS may accept sponsorships consistent with the requirements of
this rule. DHS may adopt such forms and reporting requirements, and
change the forms and reporting requirements, as necessary to carry out its
functions under this rule. DHS may identify one or more designees to per-
form one or more of the functions of DHS under this rule.

(3) This rule does not create or establish any sponsorship program.
DHS does not operate or administer a sponsorship program. DHS does not
find sponsors for clients or take requests or applications to be sponsored
from clients.

(4) This rule does not create a right for any OMAP client to be spon-
sored. Sponsorship is based solely on the decisions of sponsors; DHS only
applies the sponsorship funds that are accepted by DHS as instructed by the
sponsor. DHS does not determine who may be sponsored. Any operations
of a sponsorship program are solely the responsibility of the sponsoring
entity.

(5) A sponsorship amount that is not actually received by the OMAP
client shall not be deemed to be cash or other resource attributed to the
OMAP client, except to the extent otherwise required by federal law. An
OMAP client’s own payment of his or her obligation, or payment made by
an authorized representative of the OMAP client, is not a sponsorship
except to the extent that the authorized representative is otherwise subject
to subsection (7) of this rule.

(6) Nothing in this rule alters the OMAP client’s personal responsi-
bility for assuring that his or her own payments (including current or past
due premium payments) are made on time as required under any rule of the
Department of Human Services. If a sponsorship payment is accepted by
DHS for the benefit of a specified client, DHS or its designee will credit the
amount of the sponsorship payment toward any outstanding amount owed
by the specified client. DHS or its designee is not responsible for notifying
the client that a sponsorship payment is made or that a sponsorship payment
has stopped being made.

(7) If a sponsor is a health care provider, or an entity related to a
health care provider, or an organization making a donation on behalf of
such provider or entity, the following requirements apply.

(a) DHS will decline to accept sponsorships that are not “bona fide
donations” within the meaning of 42 CFR 433.54. A sponsorship is a “bona
fide donation” if the sponsorship has no direct or indirect relationship to
Medicaid payments made to the health care provider, a related entity pro-
viding health care items or services, or other providers furnishing the same
class of items or services as the provider or entity;

(b) For purposes of this rule, terms “health care provider,” “entity
related to a health care provider” and “provider-related donation” shall
have the same meaning as those terms are defined in 42 CFR 433.52.
Sponsorships made by a health care provider or an entity related to a health
care provider must be a “bona fide donation” within the meaning of sub-
section (a) of this section;

(c) If a health care provider or an entity related to a health care
provider donates money to an organization, which in turn donates money in
the form of a sponsorship to DHS (referred to as an organizational sponsor),
the organizational sponsor is subject to this rule. The sponsorship must be
a “bona fide donation” within the meaning of subsection (a) of this section;

(d) Any sponsor that is a health care provider or entity related to a
health care provider, or causing another to make a sponsorship on its behalf,
and any organizational sponsor, is solely responsible for compliance with
laws and regulations applicable to any donation, including but not limited

to 42 CFR 1001.951 and 1001.952.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: OMAP 38-2004(Temp), f. 5-28-04 cert. ef. 6-1-04 thru 11-15-04

»

Adm. Order No.: OMAP 39-2004(Temp)

Filed with Sec. of State: 6-14-2004

Certified to be Effective: 6-19-04 thru 11-30-04

Notice Publication Date:

Rules Amended: 410-120-1230

Subject: The General Rules in OAR 410-120-0000 et.seq. govern
the Office of Medical Assistance Programs (OMAP) payment for
products and services provided to clients. Rule 410-120-1230 is tem-
porarily amended to eliminate Oregon Health Plan (OHP) Standard
copayments effective June 19, 2004 pursuant to Spry, et al. v.
Thompson, et al., court order. General Rules supersede individual
OMAP program rules relative to OHP Standard copayment refer-
ences.

Rules Coordinator: Darlene Nelson—(503) 945-6927
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410-120-1230
Client Copayment

(1) Client Copayment — OHP Plus

(a) OHP Plus clients shall be responsible for paying a copayment for
some services. This copayment shall be paid directly to the provider.

(b) The following services are exempt from copayment:

(A) Emergency services, as defined in OAR 410-120-0000;

(B) Family planning services and supplies;

(C) Prescription drugs ordered through Office of Medical Assistance
Program’s (OMAP) Mail Order Pharmacy program;

(D) Any service not listed in (5) below.

(c) The following clients are exempt from copayments:

(A) Services provided to pregnant women;

(B) Children under age 19;

(C) Any client receiving services under the Home and Community
based waiver and Developmental Disability waiver, or is an inpatient in a
hospital, Nursing Facility (NF), Intermediate Care Facility for the Mentally
Retarded (ICF/MR);

(D) American Indian/Alaska Native (AI/AN) clients who are mem-
bers of a federally recognized Indian tribe or receive services through
Indian Health Services (IHS), tribal organization or services provided at an
Urban Tribal Health Clinic as provided under P.L. 93-638.

(d) Clients enrolled in an OMAP contracted managed care plan (Fully
Capitated Health Plan, Dental Plan, or Mental Health Plan) will be exempt
from copayments for any services paid for by their plan(s).

(e) Services to a client cannot be denied solely because of an inabili-
ty to pay an applicable copayment. This does not relieve the client of the
responsibility to pay, nor does it prevent the provider from attempting to
collect any applicable copayments from the client; the amount is a legal
debt, and is due and payable to the provider of service.

(f) A client must pay the copayment at the time service is provided
unless exempted (see (b), (c) and (d) above).

(2) Client Copayment — OHP Standard. Copayments are eliminated
for OHP Standard clients effective June 19, 2004. Elimination of copay-
ments by this rule shall supercede any other General Rule, 410-120-0000 et
seq; any Oregon Health Plan Rule, OAR 410-141-0000 et seq; or individ-
ual OMAP program rule(s), that contain or refer to OHP Standard copay-
ment requirements.

(3) The provider should not deduct the copayment amount from the
usual and customary fee submitted on the claim. Except as provided in sub-
section (2) of this rule, DHS will deduct the amount of the copayment from
the amount paid to the provider (whether or not provider collects the copay-
ment from the client. If the OMAP paid amount is less than the required
copayment, the copayment amount will be equal to what OMAP would
have paid, unless the client or services is exempt according to exclusions
listed in (1) above.

(4) Unless specified otherwise in individual program rules, and to the
extent permitted under 42 CFR 1001.951-1001.952, a provider is not
required by OMAP to bill or collect a copayment from the Medicaid recip-
ient. The provider may choose not to bill or collect a copayment from a
Medicaid recipient, however, the agency will still deduct the copayment
amount from the Medicaid reimbursement made to the provider.

(5) Services which require copayments are listed in Table 120-1230-

1. [Table not included. See ED. NOTE.]
[ED. NOTE: Tables referenced are available from the agency.]

Stat. Auth.: ORS 409

Stat. Implemented: 414.065

Hist.: OMAP 73-2002, f. 12-24-02, cert. ef. 1-1-03; OMAP 73-2003, f. & cert. ef. 10-1-03;
OMAP 39-2004(Temp), f. 6-14-04 cert. ef. 6-19-04 thru 11-30-04

ecccccccoe

Adm. Order No.: OMAP 40-2004(Temp)

Filed with Sec. of State: 6-15-2004

Certified to be Effective: 6-15-04 thru 12-11-04

Notice Publication Date:

Rules Adopted: 410-050-0400, 410-050-0410, 410-050-0420,
410-050-0430, 410-050-0440, 410-050-0450, 410-050-0460, 410-
050-0470, 410-050-0480, 410-050-0490, 410-050-0500, 410-050-
0510, 410-050-0520, 410-050-0530, 410-050-0540, 410-050-0550,
410-050-0560, 410-050-0570, 410-050-0580, 410-050-0590
Subject: Effective June 15, 2004, the Office of Finance and Policy
Analysis is adopting as temporary rules, Oregon Administrative
Rules 410-050-0400 through 410-050-0590, Long Term Care Facil-
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ity Tax, relating to the taxation of long term care facilities in the State
of Oregon.
Rules Coordinator: Patricia Bougher—(503) 945-6927

410-050-0400
Definitions

(1) “Deficiency” means the amount by which the tax as correctly
computed exceeds the tax, if any, reported by the facility. If, after the orig-
inal deficiency has been assessed, subsequent information shows the cor-
rect amount of tax to be greater than previously determined, an additional
deficiency arises.

(2) “Delinquency” means the facility failed to pay the tax as correct-
ly computed when the tax was due.

(3) “Department” means the Oregon Department of Human Services
or its successor organization.

(4) “Director” means the Director of the Oregon Department of
Human Services or the Director’s designee or agent.

(5) “Gross Revenue” means the revenue paid to a long term care facil-
ity for patient care, room, board and services, less contractual adjustments.
It does not include revenue derived from sources other than operations,
including but not limited to interest and guest meals.

(6) “Long Term Care Facility” means a facility with permanent facil-
ities that include inpatient beds, providing medical services, including nurs-
ing services but excluding surgical procedures except as may be permitted
by the rules of the Director, to provide treatment for two or more unrelated
patients. “Long term care facility” includes licensed skilled nursing facili-
ties and licensed intermediate care facilities but may not be construed to
include facilities licensed and operated pursuant to ORS 443.400 to
443.455. Long Term Care Facility does not include any Intermediate Care
Facility for the Mentally Retarded.

(7) “Patient Days” means the total number of patients occupying beds
in a long term care facility, determined as of 12:01 a.m. of each day, for all
days in the calendar period for which an assessment is being reported and
paid. For purposes of this subsection, if a Long Term Care facility patient
is admitted and discharged on the same day, the patient is deemed present

on 12:01 a.m. of that day.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 15
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0410
General Administration

(1) The purpose of these rules to is implement the long term care
facility tax imposed on long term care facilities in the State of Oregon.

(2) The Department will administer, enforce and collect the Long
Term Care Facility tax.

(3) The Department may assign employees, auditors and such other
agents as the Director may designate to assist in the administration,
enforcement and collection of the taxes.

(4) The Department may make such rules and regulations, not incon-
sistent with legislative enactments, that it considers necessary to adminis-
ter, enforce and collect the taxes.

(5) The Department may prescribe such forms and reporting require-
ments, and change the forms and reporting requirements, as necessary to

administer, enforce and collect the taxes.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 §§15-38
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0420
Disclosure of Information

(1) Except as otherwise specifically provided by law, the Department
must not publicly divulge or disclose the amount of income, expense, or
other particulars set forth or disclosed in any report or return required in the
administration of the taxes. “Particulars” includes but is not limited to,
social security numbers, employer number or other facility identification
number, and any business records required to be submitted to or inspected
by the Department or its designee to allow it to determine the amounts of
any assessments, delinquencies, deficiencies, penalties or interest payable
or paid, or otherwise administer, enforce or collect a health care assessment
to the extent that such information would be exempt from disclosure under
ORS 192.501(5).

(2) The Department may:

(a) Furnish any facility, or representative authorized to represent the
facility, upon request of the facility or representative, with a copy of the
facility’s report filed with the Department for any quarter, or with a copy of
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any report filed by the facility in connection with the report, or with a copy
with any other information the Department considers necessary;

(b) Publish information or statistics so classified as to prevent the
identification of income or any particulars contained in any report or return;
and

(c) Disclose and give access to an officer or employee of the
Department or its designee, or to the authorized representatives of the U.S.
Department of Health and Human Services, Centers for Medicare and
Medicaid Services, the Controller General of the United States, the Oregon
Secretary of State, the Oregon Department of Justice, the Oregon
Department of Justice Medicaid Fraud Control Unit, and such other
employees of the State or Federal government to the extent the Department
deems disclosure or access necessary or appropriate for the performance of
official duties in the Department’s administration, enforcement or collec-

tion of these taxes.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 410, 411
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0430
Entities subject to the Long Term Care Facility Tax

Each Long Term Care Facility in the State of Oregon is subject to the
Long Term Care Facility Tax except the Oregon Veterans’ Home, and Long
Term Care Facilities that have received written notice from the Department
that they are exempt under the terms of a waiver. For these facilities, the
exemption from the Long Term Care Facility Tax only applies for the spe-

cific period of time described in the notice from the Department.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 18, § 33
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0440
The Long Term Care Facility Report of Gross Revenues

(1) Each Long Term Care Facility subject to the Long Term Care
Facility Tax must submit a statement of its Gross Revenue on a form
approved by the Department.

(2) The report may be combined with the quarterly tax assessment
report at the discretion of the Department.

(3) The Department may require the facility to provide additional
reports in order to calculate the tax rate for the next fiscal year.

(4) The Department will require a report from the facilities of their
adjusted net revenue on or before May 30, 2004 in order to determine the
rate of tax for the fiscal year beginning July 1, 2004.

(5) For the purposes of this rule, adjusted net revenue includes the
facilities’ total routine and ancillary revenues, less contractual adjustments,
bad debt, and charity care.

(a) Contractual adjustments are the difference between the amounts
charged based on the facility’s full established charges and the contractual
amounts due from the payor;

(b) Charity care is the difference between the amounts charged based
on the facility’s full established charges and the contractual amount due
from the patient based upon the patient’s indigence or lack of insurance;
and

(c) Bad debt is the total amount of accounts receivables that are ana-
lyzed and deemed uncollectible during the quarter. The amount of the
deduction is reduced by any payments received on accounts receivables

that were deemed uncollectible in a previous quarter.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 17
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0450
The Long Term Care Facility Tax: Calculation, Report, Due Date

(1) The tax is assessed upon each Patient Day at a Long Term Care
Facility. The amount of the tax equals the assessment rate times the num-
ber of Patient Days at the long term care facility for the calendar quarter.
The current rate of the assessment will be determined in accordance with
these rules.

(2) The facility must pay the tax and file the report on a form
approved by the Department on or before the 30th day of the month fol-
lowing the end of the calendar quarter for which the tax is being reported.

(3) Any report, statement or other document required to be filed under
any provision of these rules shall be certified by the Chief Financial Officer
of the facility or an individual with delegated authority to sign for the facil-
ity’s Chief Financial Officer. The certification must attest, based on best
knowledge, information and belief, to the accuracy, completeness and
truthfulness of the document.
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(4) For calendar quarters beginning July 1, 2003, October 1, 2003,
and January 1, 2004, the first payment of tax and reports will be due June
30, 2004. These quarters include Patient Days throughout the nine-month
period from July Ist, 2003 through April 30, 2004.

(5) Payments may be made electronically and the accompanying
report may either be faxed to the Department at the fax number provided on
the report form or mailed to the Department at the address provided on the
report form

(6) The Department may charge the facility a fee of $100 if, for any
reason, the check, draft, order or electronic funds transfer request is dis-
honored. This charge is in addition to any penalty for nonpayment of the

taxes that may also be due.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 16
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0460
Filing an Amended Report

(1) The claims for refunds or payments for additional tax must be sub-
mitted by the facility on a form approved by the Department. The facility
must provide all information required on the report. The Department may
audit the facility, request additional information or request an informal con-
ference prior to granting a refund or as part of its review of a payment of a
Deficiency.

(2) Claim for Refund:

(a) If the amount of the tax is less than the amount paid by the facili-
ty and the facility does not then owe a tax for any other calendar period,
such overpayment may be refunded by the Department to the facility;

(b) The facility may file a claim for refund on a form approved by the
Department within 180 days after the end of the calendar quarter to which
the claim for refund applies; and

(c) If there is an amount due from the facility for any past due taxes
or penalties, the refund otherwise allowable will be applied to the unpaid
taxes and penalties and the facility so notified.

(3) Payment of Deficiency:

(a) If the amount of the tax is more than the amount paid by the facil-
ity, the facility may file a corrected report on a form approved by the
Department and pay the Deficiency at any time. The penalty under OAR
410-050-0490 will stop accruing after the Department receives of payment
of the total Deficiency for the calendar quarter; and

(b) If there is an error in the determination of the tax due, the facility
may describe the circumstances of the late additional payment with the late
filing of the amended report. The Department, in its sole discretion, may
determine that such a late additional payment does not constitute a failure
to file a report or pay an assessment giving rise to the imposition of a penal-
ty. In making this determination, the Department will consider the circum-
stances, including but not limited to: nature and extent of error; facility
explanation of the error; evidence of prior errors; and evidence of prior
penalties (including evidence of informal dispositions or settlement agree-
ments). This provision only applies if the facility has filed a timely original
return and paid the assessment identified in the return.

(4) If the Department discovers/identifies information in the adminis-
tration of these tax rules that it determines could give rise to the issuance of
a Notice of Proposed Action, or the issuance of a refund, DHS will notify
the facility. The facility will have 30 calendar days from the date of the
Department’s notice to respond. It is the facility’s responsibility to deter-
mine what response, if any, it will make. The facility may request a refund
pursuant to subsection (2) of this rule or file an amended report pursuant to
subsection (3) of this rule. Nothing in this subsection (4) prevents or limits
DHS from issuing a Notice of Proposed Action pursuant to OAR 410-050-

0510.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 22
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0470
Determining the Date Filed

For the purposes of these rules, any reports, requests, appeals, pay-
ments or other response by the facility must be either received by the
Department before the close of business on the date due, or, if mailed, post-
marked before midnight of the due date. When the due date falls on a
Saturday, Sunday or a legal holiday, the return is due on the next business

day following such Saturday, Sunday or legal holiday.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 §§ 15-36
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04
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410-050-0480
Assessing Tax on Failure to File

In the case of a failure by the facility to file a report or to maintain
necessary and adequate records, the Department will determine the tax lia-
bility of the facility according to the best of its information and belief. “Best
of its information and belief” means that the Department will use evidence
on which a reasonable person would rely in determining the tax, including,
but not limited to, estimating the days of Patient Days based upon the num-
ber of licensed beds in the facility. The Department’s determination of tax
liability will be the basis for the assessment due in a Notice of Proposed

Action.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 §§ 15-36
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0490
Financial Penalty for Failure to File a Report or Failure to Pay Tax
When Due.

(1) A Long Term Care Facility that fails to file a report or pay a tax
when due under OAR 410-050-0450 is subject to a penalty of $500 per day
of delinquency. The penalty accrues from the date of Deficiency, notwith-
standing the date of any notice under these rules.

(2) The total amount of penalty imposed under this section for each
reporting period may not exceed five percent of the assessment for the
reporting period for which the penalty is being imposed.

(3) Penalties imposed under this section will be collected by the
Department of Human Services and deposited in the Department of Human
Services Account established under ORS 409.060.

(4) Penalties paid under this section are in addition to the Long Term
Care Facility tax.

(5) Any penalties arising from a failure to pay or file a timely report
on Patient Days from July 1, 2003 through December 31, 2003, will be
deposited into the long term care quality assurance suspense account.

(6) If the Department determines that a facility is subject to a penalty
under this section, it will issue a Notice of Proposed Action as described in

OAR 410-050-0510.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 19
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0500
Departmental Authority to Audit Records

(1) The facility must maintain clinical and financial records sufficient
to determine the actual number of Patient Days for any calendar period for
which a tax may be due.

(2) The Department or its designee may audit the facility’s records at
any time for a period of three years following the date the tax is due to ver-
ify or determine the number of Patient Days at the facility.

(3) The Department may issue a Notice of Proposed Action or issue a
refund based upon its findings during the audit.

(4) Any audit, finding or position may be reopened if there is evidence
of fraud, malfeasance, concealment, misrepresentation of material fact,
omission of income, or collusion either by the facility or by the facility and
a representative of the Department.

(5) The Department may issue a refund and otherwise take such

actions as it deems appropriate based upon the findings of the audit.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 21
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0510
Notice of Proposed Action

(1) Prior to issuing a Notice of Proposed Action, the Department will
notify the facility of a potential deficiency or failure to report that could
give rise to the imposition of a penalty and provide the facility with not less
than 30 calendar days from the date of the notice to respond to the notifi-
cation. The Department may consider the response, if any, and any amend-
ed report under OAR 410-050-0460 in its Notice of Proposed Action.

(2) The Department will notify the facility if it determines that the
facility is subject to the imposition of a penalty for a calendar quarter or if
there is a Deficiency for a calendar quarter with a Notice of Proposed
Action.

(3) Contents of the Notice of Proposed Action must include:

(a) The applicable calendar quarter;

(b) The basis for determining the corrected amount of tax for the quar-
ter;

(c) The corrected tax due for the quarter as determined by the
Department;
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(d) The amount of tax paid for the quarter by the facility;

(e) The resulting Deficiency, which is the difference between the
amount received by the Department for the calendar quarter and the cor-
rected amount due as determined by the Department;

(f) Statutory basis for the penalty;

(g) Amount of penalty per day of Delinquencys;

(h) Date upon which the penalty began to accrue;

(i) Date the penalty stopped accruing or circumstances under which
the penalty will stop accruing;

(j) The total penalty accrued up to the date of the notice; and

(k) Instructions for responding to the notice, and a statement of the

facility’s right to a hearing.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 §§ 15-36
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0520
Required Notice

(1) Any notice required to be sent to the facility will be sent to the cur-
rent licensee and any former licensee who was occupying the property dur-
ing time period to which the notice relates.

(2) Any notice required to be sent to the Department under these rules
shall be sent to the contact point identified on the communication from the

Department to the facility.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 §15-36
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0530
Hearing Process

(1) Any facility that receives a Notice of Proposed Action may request
a contested case hearing under ORS 183.310 to 183.550.

(2) The written request must be received by the Department within 20
days of the date of the notice.

(3) Prior to the hearing, the Department and the facility will meet for
an informal conference.

(4) Nothing in this section shall preclude the Department and the
facility from agreeing to an informal disposition of the contested case at
any time, consistent with ORS 183.415(5).

(5) If the case proceeds to a hearing, the administrative law judge will

issue a proposed order with respect to the Notice of Proposed Action.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 §20
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0540
Final Order of Payment

The Department will issue a Final Order of Payment for deficiencies
and/or penalties when (i) any part of the deficiency or penalty is upheld
after a hearing; (ii) the facility did not make a timely request for a hearing;

or (iii) upon the stipulation of the facility and the Department.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 §§ 15-36
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0550
Remedies Available after Final Order of Payment

(1) Any amounts due and owing under the Final Order of Payment
and any interest thereon may be recovered by the State of Oregon as a debt
to the State, using any available legal and equitable remedies. These reme-
dies include, but are not limited to:

(a) Collection activities including but not limited to deducting the
amount of the final Deficiency and/or Penalty from any sum then or later
owed to the facility or its owners or operators by the Department, CMS or
their designees to the extent allowed by law;

(b) Nursing facility license denial, suspension or revocation under
OAR 411-89-040;

(c) Restrictions of admissions to the facility under OAR 411-89-050;
and

(d) Terminating the provider contract with the owners or operators of
the facility under OAR 411-70-0015.

(2) Every payment obligation shall bear interest at the statutory rate
of interest in ORS 82.010 accruing from the date of the Final Order of
Payment and continuing until the payment obligation, including interest has

been discharged.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 §§ 15-36
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04
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410-050-0560
Calculation of the Long Term Care Facility Tax for periods beginning
on and after July 1, 2004

(1) The amount of the tax is based on the assessment rate determined
by the Director multiplied by the number of Patient Days at the Long Term
Care Facility for a calendar quarter.

(2) The Director must establish an annual assessment rate for Long
Term Care Facilities that applies for each 12-month period beginning July
1. The Director must establish the assessment rate on or before June 15th
preceding the 12-month period for which the rate applies.

(3) At the time the annual assessment rate is established, the Director
may adjust the assessment rate to account for overages and underages in the

aggregate amount actually collected during previous assessment periods.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 §§17, 27(c)
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0570
Initial Tax for Calendar Quarters Beginning July 1, 2003 and October
1, 2003

The amount of tax on LTC Facilities for calendar quarters beginning
July 1, 2003 and October 1, 2003 must be determined using an assessment

rate of $8.25 per Patient Day.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 28
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0580
Tax for Calendar Quarters Beginning January 1, 2004 and April 1st,
2004

(1) The amount of tax on LTC Facilities for calendar quarters begin-
ning January 1, 2004 and ending before July 1st, 2004, must be determined
using an assessment rate of $8.25 per Patient Day.

(2) This rate may be adjusted by the Department to take into account
overages or underages raised under the Initial Assessment Rate under OAR
410-050-0570, including, but not limited to, overages and underages
caused by an approval or denial by the Centers for Medicare and Medicaid

Services. An adjustment under this subsection may be made at any time.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 27
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

410-050-0590

Limitations On The Imposition of the Long Term Care Facility Tax
The long term care facility tax may be imposed only in a calendar

quarter for which the long term care facility reimbursement rate that is part

of the Oregon Medicaid reimbursement system was calculated according to

the methodology described in Oregon Laws, ORS 736§ 24.
Stat. Auth.: ORS 410, ORS 411
Stats. Implemented: ORS 736 § 29
Hist.: OMAP 40-2004(Temp), f. & cert. ef. 6-15-04 thru 12-11-04

Department of Human Services,
Public Health
Chapter 333

Adm. Order No.: PH 19-2004

Filed with Sec. of State: 5-26-2004

Certified to be Effective: 5-26-04

Notice Publication Date: 4-1-04

Rules Adopted: 333-535-0041

Rules Repealed: 333-535-0040, 333-535-0041(T)

Subject: Retroactively repeals 333-535-0040 and adopts 333-535-
0041. These rules changes were previously submitted to the Secre-
tary of State’s office and became effective on February 20, 2003.
These rules are identical to the rules previously filed with the Sec-
retary of State’s office on February 20, 2003.

OAR 333-535-0041 contains major revisions to construction
requirements for hospital critical care units. These include care units
for intensive care, coronary care patients, pediatric patients, and new-
borns. The adopted rule combines most requirements for adult units,
allowing for better multi-disciplinary use of the same patient rooms.
More detailed requirements are proposed for separate pediatric crit-
ical care units and newborn intensive care units than in 333-535-
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0040, with requirements reflective of recent care trends and recom-
mended industry standards.
Rules Coordinator: Christina Hartman—(503) 731-4405

333-535-0041
Critical Care Units

(1) Critical Care Units, Generally: Critical Care Units require special
space and equipment considerations for effective staff functions. In addi-
tion, space must be arranged to include provisions for immediate access for
emergency medical equipment from other departments. Critical Care Units
shall comply in size, number and type with the requirements of this rule and
with the hospital’s functional program. This rule is intended for the more
common types of critical care services. Where specialized services are
required, the Department may allow such additions and modifications as
are necessary for efficient, safe and effective patient care. (See also OAR
333-535-0300 for mechanical requirements and OAR 333-535-0310 for
electrical requirements.)

(2) Adult Critical Care Units: Each Adult Critical Care Unit shall
comply with the following requirements:

(a) The location shall be convenient for access from emergency, res-
piratory, laboratory, radiology, surgery, and other essential departments and
services, and be located so that medical emergency resuscitation teams may
respond promptly to emergency calls;

(b) The location shall be arranged to eliminate the need for through
traffic;

(c) For new construction, a private room shall be provided for each
patient. A minimum of 200 square feet of clear floor area shall be provided
exclusive of anterooms, vestibules, toilet rooms, closets, lockers,
wardrobes, and alcoves. A combined total of at least seven feet of clear
space shall be available at the head and foot of the bed. Minimum head wall
width shall be 13 feet;

(d) Renovation projects shall comply with subsection (2)(c) of this
rule except when existing structural conditions make full compliance
impractical. In such cases, the Department may allow the following devia-
tions: Private patient room size may be reduced to 160 square feet with a
minimum headwall width of 11 feet 6 inches. The combined total of clear
space available at the head and foot of the bed may be reduced to a mini-
mum of six feet. Multiple bed rooms may be provided with cubicle curtains
for patient privacy. The minimum patient cubicle size shall be 130 square
feet with a minimum headwall width of 11 feet for each bed. Three of the
seven feet of combined total clear space required at the head and foot of the
bed may be outside the curtained cubicle area.

(e) In private rooms or curtained cubicles, visual access to the corri-
dor shall be provided. In multiple bed rooms, cubicle curtains or other alter-
native methods approved by the Department shall be provided for visual
privacy from casual observation by other patients and visitors;

(f) Where only one door is provided to a bed space, it shall be at least
44 inches in clear width and arranged to minimize interference with the
movement of beds and large equipment. Sliding doors shall not have floor
tracks and shall have hardware that minimizes jamming. When a secondary
door is desired for staff use, it may be of a smaller width;

(g) For the purpose of allowing day from night orientation, newly
constructed patient rooms shall include at least one window meeting the
requirements of OAR 333-535-0025(1)(c), arranged to allow direct visual
access by the patient to the outside. Patient rooms and cubicles in renova-
tion projects shall also meet this requirement except when the Department
determines that existing structural conditions make it impractical to do so.
In these instances, patients must have direct visual access to an outside win-
dow, but it may be a clerestory type and the distance from the patient bed
to the outside window may be up to 50 ft;

(h) A nurse call device shall be provided at each bed for patient use.
A staff use emergency call station shall also be provided in each patient
room to summon assistance. In multiple bedrooms, at least one such emer-
gency call station shall be provided for each eight patient beds;

(i) Handwashing stations shall be convenient to nurses stations and
patient bed areas. One handwashing station shall be provided in each
patient room. The handwashing station shall be located near the entrance of
the patient room, designed to minimize splashing water onto the floor, and
shall be equipped with hands-free operable controls. In multiple bed rooms
allowed under paragraph (2)(b)(D) of this rule, if the Department deter-
mines that existing structural conditions make it impractical to comply with
this requirement, there shall be at least one handwashing station provided
for every two beds in multiple bed rooms. The handwashing station shall be
located near the entrances to patient cubicles;
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(j) A toilet shall be provided within each patient room or in a separate
private toilet room entered directly from the patient room. Space shall be
provided adjacent to toilets to allow for staff assistance. An exception to
this requirement may be granted by the Department when the project is
within a Department of Human Services designated Level 1 Trauma Center
Hospital and patients typically are unable to utilize toilets. In renovation
projects if the Department determines that existing structural conditions
make it impractical to comply with this paragraph, a minimum of one
enclosed toilet room and handwashing station shall be provided for each
eight patient beds. In these instances, portable toilets are permitted in place
of fixed toilets within each patient room or cubicle. If portable toilets are
used, facilities for cleaning and storing them shall be conveniently located
within or adjacent to the Critical Care Unit;

(k) The nurses’ station or a substation with space for charting and
monitoring shall be located so that nurses will have direct visual observa-
tion of each patient. In larger Critical Care Units, more than one nurses’ sta-
tion may be needed to provide for observation of all patients;

(1) Individual patient closets or lockers shall be provided for the
secure storage of clothing and personal effects. This storage may be within
patient rooms or in a central location convenient to the Critical Care Unit;
and

(m) Each Critical Care Unit shall provide space for equipment used
for continuous physiological monitoring, including a bedside and remote
visual display for each patient.

(3) Airborne Infection Isolation Room: At least one Airborne
Infection Isolation Room shall be provided for use by Critical Care Unit
patients. The number and location of Airborne Infection Isolation Rooms
shall be determined based upon an Infection Control Risk Assessment con-
ducted in accordance with OAR 333-535-0035(1). Each Airborne Infection
Isolation Room shall comply with the requirements of OAR 333-535-
0035(2) with the following exceptions:

(a) The requirement for the bathtub or shower may be eliminated.

(b) Compact, modular toilet/sink combination units may replace the
requirement for a toilet room.

(c) Toilets may be eliminated entirely from patient rooms of
Department of Human Services designated Level 1 Trauma Center
Hospitals when patients typically are unable to utilize a toilet.

(4) Service Areas: One service area may serve two or more adjacent
Critical Care Units. The size and location of each service area will depend
upon the number of beds to be served. The following service areas shall be
located in, or readily available to, each Critical Care Unit:

(a) Charting facilities. Multi-disciplinary charting facilities provided
in accordance with the architectural functional program;

(b) Staff lounges. Staff lounge(s) and toilets located as a part of or
adjacent to the Critical Care Unit, so that staff may be recalled quickly to
the patient area in case of emergency;

(c) Staff personal effects storage. Space located at or near the nurses’
work area for the secure storage of the personal effects of nursing person-
nel. Larger items such as coats may be stored in staff locker rooms located
outside the Critical Care Unit;

(d) Clean supply room. Space which meets the requirements of OAR
333-535-0260(4), for the storage and distribution of all clean medical and
surgical supplies kept in the Critical Care Unit;

(e) Soiled utility room. Each patient Critical Care Unit shall include
at least one soiled utility room which meets the requirements of OAR 333-
535-0260(5);

(f) Medication station. A Medication Station which meets the require-
ments of OAR 333-535-0025(2)(h). The medication station shall be
designed to allow for secure, convenient, and prompt 24-hour distribution
of medicine to patients;

(g) Clean linen storage. A separate closet or a designated area for
clean linen storage shall be provided. If a closed cart system is used, stor-
age may be in an alcove outside the required corridor width;

(h) Nourishment station. A nourishment station with sink, work
counter, refrigerator, storage cabinets, and equipment for hot and cold nour-
ishments between scheduled meals shall be provided. The nourishment sta-
tion shall include space for trays and dishes used for non-scheduled meal
service. Provision and space shall be included for separate temporary stor-
age of unused and soiled dietary trays not picked up at meal time.
Nourishment stations shall not share storage, counters, sinks or refrigerator
space with medical supplies or pharmaceuticals;

(i) Ice machine. Equipment to provide ice for treatments and nourish-
ment shall be provided. Ice-making equipment may be in the clean work
room or at the nourishment station. Ice intended for human consumption
shall be from self-dispensing icemakers;
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(j) Equipment storage room or alcove. Appropriate room(s) or
alcove(s) shall be provided for storage of large items of equipment neces-
sary for patient care and as required by the functional program. Each
Critical Care Unit shall provide sufficient storage area(s) located on the
patient floor to keep its required corridor width free of all equipment and
supplies, but not less than 20 square feet per patient bed shall be provided.
Additional space shall be provided for stretcher or bed storage if stored on
the floor;

(k) Emergency equipment storage. Each Critical Care Unit shall have
space for emergency cardiopulmonary resuscitation carts located out of the
traffic pattern but convenient for access;

(1) Visitors’ waiting room. A visitors’ waiting room shall be provided
that is designed to accommodate the long stays and stressful conditions
common to such spaces, including provisions for privacy, means to facili-
tate communications, and access to toilets. The locations and size shall be
appropriate for the number of patients and units served, with a capacity of
at least one seating space per Critical Care Unit patient bed;

(m) Consultation room. A consultation room or other typically avail-
able room shall be provided to allow for private discussions between fam-
ily members and medical staff. This room may be omitted in renovation
projects if all patient rooms are private occupancy; and

(n) Janitors’ closet. Janitors’ closet with floor receptor or service sink
and storage space for cleaning equipment and supplies. It may be located
outside the Critical Care Unit if it is conveniently accessible to the Critical
Care Unit.

(5)(a) Pediatric Critical Care Unit: If a facility has a distinct Pediatric
Critical Care Unit, the functional program must include consideration for
staffing, control, and the safe transportation of critically ill pediatric
patients with life support and environmental systems from other areas of
the facility. The Pediatric Critical Care Unit may be an open ward plan or
may have private or semi-private patient rooms. Private rooms at the rate of
at least one per 10 beds shall be provided. In addition, at least one private
room for each Pediatric Critical Care Unit shall be provided for seclusion
and airborne infection isolation. The room(s) provided for seclusion and air
borne infection isolation shall comply with the requirements for Airborne
Infection Isolation Rooms set forth in OAR 333-535-0035(2). (See also
OAR 333-535-0300 for mechanical requirements and OAR 333-535-0310
for electrical requirements.)

(b) In addition to complying with the requirements of sections (1), (2),
(3) and (4) of this rule, each Pediatric Critical Care Unit shall also include
the following features:

(A) Space in the patient room for family and visitors. Space and fur-
nishings to allow parents to sleep shall also be provided. If the sleeping area
is separate from the patient area, a system for communication with Pediatric
Critical Care Staff must be provided. Storage for associated bedding shall
be provided;

(B) If an examination and treatment room is required by the func-
tional program, it shall be located in or directly accessible from the
Pediatric Critical Care Unit. Examination and treatment rooms shall have a
floor area of at least 80 square feet and shall include a handwashing station,
storage facilities and a surface for charting;

(C) Consultation/demonstration room which is separate from treat-
ment rooms and within or convenient to the Pediatric Critical Care Unit;
and

(D) Separate storage cabinets or closets for toys and games.

(6) Newborn Intensive Care Units (ANICU@): Each Newborn
Critical Care Unit shall include or comply with the following requirements:

(a) The NICU shall have a clearly identified entrance and reception
area with a counter for charting and enclosed storage for supplies. The area
shall permit visual observation of, and contact with, all traffic entering the
NICU. A handwashing station shall be provided for visitors entering the
NICU;

(b) The NICU shall be designed as part of an overall safety program
to protect the physical security of infants, parents, and staff and to minimize
the risk of infant abduction. There shall be controlled physical access to the
NICU;

(c) In a multiple-bed room, every bed shall be within 20 feet of a
handwashing station. Where an individual room concept is used, a hand-
washing station shall be provided within each infant care room. All sinks
shall be hands-free operable and large enough to limit splashing;

(d) At least one door to each room in the NICU must be large enough
to accommodate portable X-ray equipment;

(e) The NICU shall be located in close proximity to Labor and
Delivery Departments when that service is also provided at the facility;

(f) Privacy screening shall be provided at all infant viewing windows;
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(g) Sound attenuation features shall be provided to limit background
noise levels to a maximum 40-45 decibels and transient sounds to a maxi-
mum of 70 decibels;

(h) Indirect lighting and high-intensity lighting shall be provided in
all nurseries.

Controls shall be provided to enable lighting to be adjusted over indi-
vidual patient care spaces from one to 60 footcandles at 3 feet above the
floor level;

(i) Each infant care space shall contain a minimum of 150 square feet
per bassinet, excluding sinks and aisles. Each bassinet shall have a mini-
mum clearance of 4 feet to walls or any permanent obstruction. When sin-
gle infant rooms or fixed cubicle partitions are used, there shall be an adja-
cent aisle of not less than 8 feet in clear unobstructed width to permit pas-
sage of equipment and personnel. In multiple bed rooms, there shall be a
minimum of 8 feet between infant care beds. Each infant care space shall
be designed to allow privacy for the baby and family;

(j) A medication station meeting subsection (4)(f) of this rule;

(k) Ceilings shall be easily cleanable and non-friable and shall have a
noise reduction coefficient (ANRC @) of at least 0.55. Ceiling construction
must limit the passage of particles from above the ceiling plane into the
clinical environment. If a T-bar acoustic tile ceiling system is used, the tiles
shall be clipped down, weighted or gasketed to limit passage of particles;

(1) At least one Airborne Infection Isolation Room is required within
the NICU. The room shall be enclosed and separated from other areas of the
nursery with provisions for direct visual observation of the infant. All
Airborne Infection Isolation Rooms shall comply with the requirements of
OAR 333-535-0035(2), except that a separate toilet, bathtub, or shower are
not required;

(m) Rooms at the rate of at least one per 15 infant isolettes shall be
provided within the NICU to allow parents and infants to spend extended
private time together. These room(s) shall have direct, private access to sink
and toilet facilities, communication linkage with the NICU staff, sleeping
facilities for at least one parent, and sufficient space for the infant’s bed and
equipment;

(n) Dedicated space shall be provided for lactation support and con-
sultation in or immediately adjacent to the NICU. Provision shall be made,
either within the room or conveniently located nearby, for sink, counter,
refrigeration and freezing of breast milk, storage for pump and attachments,
and educational materials;

(o) Charting facilities shall have adequate linear surface space to
ensure that staff and physicians may chart and have simultaneous access to
information and communication systems;

(p) A clean workroom or clean supply room meeting the requirements
of subsection (4)(d)of this rule;

(q) A soiled workroom or soiled holding room meeting the require-
ments of subsection (4)(e) of this rule;

(r) A lounge, locker room, and staff toilet within or adjacent to the
NICU suite for staff use which meets the requirements of subsection (4)(b)
of this rule;

(s) Emergency medical equipment storage which meets the require-
ments of subsection (4)(k) of this rule;

(t) A janitors’ closet which meets the requirements of subsection
(4)(n) of this rule;

(u) A visitors’ waiting room which meets the requirements of subsec-
tion (4)(1) of this rule;

(v) A nurses/supervisors office or station meeting the requirements of
subsection (2)(k) of this rule;

(w) Multipurpose room(s) for staff, patients, and patients’ families for
patient conferences, reports, education, training sessions, and consultation.
These rooms must be accessible to each NICU. They may be located on
other floors if convenient for regular use. One such room may serve sever-
al nursing units and/or departments;

(x) Equipment storage or alcove meeting subsection (4)(j) of this rule;
and

(y) A nourishments station for refrigerated storage and distribution of
breast milk, with sink, refrigerator, work counter and storage for clean con-

tainers.
Stat. Auth.: ORS 441 & ORS 442
Stats. Implemented: ORS 441 & ORS 442
Hist.: PH 1-2003, f. & cert. ef. 2-20-03; PH 8-2004(Temp), f. & cert. ef. 3-17-04 thru 7-30-
04; PH 19-2004, f. & cert. ef. 5-26-04
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Department of Human Services,
Self-Sufficiency Programs
Chapter 461

Adm. Order No.: SSP 15-2004(Temp)

Filed with Sec. of State: 6-1-2004

Certified to be Effective: 6-1-04 thru 9-30-04

Notice Publication Date:

Rules Amended: 461-125-0510

Subject: Rule 461-125-0510 is being amended so clients with severe
mental impairments are evaluated in the same manner as those with
severe physical limitations with respect to the vocational rules used
to determine eligibility for the General Assistance (GA) program.
Rules Coordinator: Annette Tesch—(503) 945-6067

461-125-0510
Impairment Criteria; GA, GAM

(1) To be eligible for GA and GAM, an individual must meet one of
the following criteria:

(a) Have a physical or mental impairment that meets or equals the list-
ing of impairments found in 20 CFR 404, Subpart P, Appendix 1, in effect
November 1, 2003, and can be expected to:

(A) Last for a continuous period of not less than 12 months from the
date of request; or

(B) Result in death within 12 months from the date of request.

(b) Be 55 years of age or older and meet the following requirements:

(A) Have a severe physical or mental impairment that does not meet
the listing of impairments referred to in subsection (a) of this section but
will:

(i) Prevent the individual from returning to any past relevant work for
a period of not less than 12 months from the date of request; or

(i1) Result in death within 12 months from the date of request.

(B) Be limited to sedentary residual functioning capacity as defined
in 20 CFR 404, subpart P, appendix 2, in effect November 1, 2003.

(c) Be 55 years of age or older and have all of the following:

(A) A severe physical or mental impairment that does not meet the
listing of impairments referred to in subsection (a) of this section but will:

(i) Last for a period of not less than 12 months from the date of
request; or

(ii) Result in death within 12 months from the date of request.

(B) Less than a 12th grade education, as evidenced by the lack of a
high school diploma or GED.

(C) A history of no past relevant work as defined in section (2) of this
rule in the last 15 years.

(d) Be age 50 or older but not yet age 55 and:

(A) Have a severe physical or mental impairment that does not meet
the listing of impairments referred to in subsection (a) of this section but
will:

(i) Last for a period of not less than 12 months from the date of
request; or

(ii) Result in death within 12 months from the date of request.

(B) Be illiterate or unable to communicate in English.

(C) Be limited to light residual functioning capacity as defined in 20
CFR 404, subpart P, appendix 2, in effect November 1, 2003.

(D) Have a past relevant work history of “unskilled” or “none.”

(e) Be age 50 or older but not yet age 55 and:

(A) Have a severe physical or mental impairment that does not meet
the listing of impairments referred to in subsection (a) of this section but
will:

(1) Last for a period of not less than 12 months from the date of
request; or

(i1) Result in death within 12 months from the date of request.

(B) Have less than a High School education.

(C) Be limited to sedentary residual functioning capacity as defined
in 20 CFR 404, subpart P, appendix 2, in effect November 1, 2003.

(D) Have a past relevant work history of “unskilled” or “none.”

(f) Be age 45 or older but not yet age 50 and:

(A) Have a severe physical or mental impairment that does not meet
the listing of impairments referred to in subsection (a) of this section but
will:

(i) Last for a period of not less than 12 months from the date of
request; or

(ii) Result in death within 12 months from the date of request.

(B) Be illiterate or unable to communicate in English.
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(C) Be limited to sedentary residual functioning capacity as defined
in 20 CFR 404, subpart P, appendix 2, in effect November 1, 2003.

(D) Have a past relevant work history of unskilled or none.

(2) As used in this rule:

(a) “Basic work activity” means any kind of work activity that aver-
ages at least eight hours a day for which income is received, regardless of
the adequacy to meet the client’s needs. Work performed against medical
advice or at an activity center or sheltered workshop is not basic work
activity.

(b) “Equaling” means the medical findings are at least equal in sever-
ity and duration to the listed findings. If the client’s impairment is not list-
ed, the Department considers the listed impairment most like the client’s
impairment to decide whether the client’s impairment is medically equal to
the listed impairment. If the client has more than one impairment, and none
of them meets or equals a listed impairment, the Department reviews the
symptoms, signs, and laboratory findings about the client’s impairments to
determine whether the combination of those impairments is medically
equal to a listed impairment.

(c) “Light work” means work that requires lifting no more than 20
pounds at a time with frequent lifting or carrying objects weighing up to 10
pounds and requires occasional stooping. It also requires standing or walk-
ing for a total of approximately six hours of an eight-hour workday.

(d) “Past relevant work” means work that the individual has per-
formed in the last 15 years and that constitutes substantial gainful activity
as defined in 20 CFR 404.1574 and 404.1575, in effect November 1, 2003.
Also, the past relevant work must have lasted long enough for the individ-
ual to learn the techniques, acquire the necessary information, and develop
the facilities needed for average performance of the job situation.

(e) “Sedentary work” means work that requires lifting no more than
10 pounds at a time and occasionally lifting or carrying articles such as
docket files, ledgers, and small tools. Although sitting is involved, a certain
amount of walking and standing is often necessary in carrying out job
duties. Periods of walking and standing should total no more than two hours
of an eight-hour workday and sitting should total approximately six hours
of an eight-hour workday. Most unskilled sedentary jobs require good use
of the hands and fingers for repetitive hand finger actions.

(f) “Severe mental impairment” means a mental impairment that sig-
nificantly limits the individual’s ability to do basic work activity.

(g) “Severe physical impairment” means a physical impairment that
significantly limits the individual’s physical ability to do basic work activ-
ity.

(h) “Unskilled work™ is work that requires little or no judgment to do
simple duties that can be learned on the job within 30 days.

(3) An applicant is not eligible for GA or GAM if drug addiction or
alcoholism is material to his or her disability.

(4) If the client is unable to do so, the Department will obtain medical

evidence that documents a claim of physical or mental impairment.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 411.060 & 411.710
Stats. Implemented: ORS 411.710
Hist.: AFS 80-1989, f. 12-21-89, cert. ef. 2-1-90; AFS 20-1990, f. 8-17-90, cert. ef. 9-1-90;
AFS 6-1994, f. & cert. ef. 4-1-94; AFS 13-1995, f. 6-29-95, cert. ef. 7-1-95; AFS 40-1995, f.
12-26-95, cert. ef. 1-1-96; AFS 21-1996, f. 5-30-96, cert. ef. 6-1-96; AFS 24-1996(Temp), f.
& cert. ef. 6-11-96; AFS 34-1996, f. 9-26-96, cert. ef. 10-1-96; AFS 24-1997, f. 12-31-97,
cert. ef. 1-1-98; AFS 9-1999, f. & cert. ef. 7-1-99; AFS 10-2000, f. 3-31-00, cert. ef. 4-1-00;
AFS 23-2000(Temp), f. 9-29-00, cert. ef. 10-1-00 thru 12-31-00; AFS 34-2000, f. 12-22-00,
cert. ef. 1-1-01; AFS 35-2000(Temp), f. 12-29-00, cert. ef. 1-1-01 thru 3-31-01; AFS 6-2001,
f. 3-30-01, cert. ef. 4-1-01; AFS 12-2001, f. 6-29-01, cert. ef. 7-1-01; AFS 4-2002(Temp), f.
& cert. ef. 4-1-02 thru 6-30-02; AFS 10-2002, f. & cert. ef. 7-1-02; SSP 29-2003(Temp), f.
10-31-03, cert. ef. 11-1-03 thru 3-31-04; SSP 6-2004, f. & cert. ef. 4-1-04; SSP 15-
2004(Temp), f. & cert. ef. 6-1-04 thru 9-30-04

Department of Human Services,
Seniors and People with Disabilities
Chapter 411

Adm. Order No.: SPD 11-2004(Temp)

Filed with Sec. of State: 5-28-2004

Certified to be Effective: 5-28-04 thru 11-24-04

Notice Publication Date:

Rules Adopted: 411-070-0441

Rules Amended: 411-070-0359, 411-070-0428, 411-070-0465
Rules Suspended: 411-070-0440, 411-070-0446

Subject: Chapter 411, Division 070, Medicaid Nursing Facilities is
being temporarily revised per 2003 Legislative House Bill 2747,
which changed the methodology for calculating the rate of Medic-
aid reimbursement paid to Nursing Facilities for basic and complex
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medical days provided to Medicaid clients. It also passed a tax on
Nursing Facilities. These rules will change the reimbursement
methodology and will allow Nursing Facilities to account for the tax
collection and payments on the Medicaid Cost Reports.

Rules Coordinator: Lynda Dyer—(503) 945-6398

411-070-0359
Allowable Costs

(1) Allowable costs are the necessary costs incurred for the customary
and normal operation of a facility, to the extent that they are reasonable and
related to resident care.

(a) Interest — Interest on debt related to the provision of resident care
services is an allowable expense, except on or after July 1, 1984, interest
expense related to that portion of the acquisition price of a long-term care
facility that exceeds the depreciable basis (Rule 411-070-0375) will not be
reimbursable. That portion of interest expense related to property or equip-
ment must be reported in accordance with Rule 411-070-0359(1)(B).

(b) Rent or Lease Payments — Payments for the lease or rental of
land, buildings, and equipment are to be reported. Payments for lease agree-
ments entered into with a related party are limited to the lower of actual
costs or the lease payments. These costs must be reported in accordance
with Rule 411-070-0359(1)(B).

(c) Depreciation and Amortization — Depreciation schedules on
buildings and equipment must be maintained. Depreciation expense is not
allowable for land. Leasehold improvements may be amortized.
Depreciation and amortization must be calculated on a straight-line basis
and prorated over the estimated useful life of the asset. These costs must be
reported in accordance with Rules 411-070-0359(1)(B), 411-070-0365,
411-070-0375 and 411-070-0385.

(d) Salaries (Except Owners and Related Parties) — Salaries and
wages of all employees engaged in resident care activities or overall oper-
ation and maintenance of the facility, including support activities of home
offices and regional offices, will be allowable.

(e) Compensation of Owners — Owner’s compensation in accor-
dance with Rule 411-070-0330 is allowable.

(f) Payroll Taxes — The employer’s portion of payroll taxes is reim-
bursable.

(g) Employee Benefits — Employee benefits that are made available
to all employees, are for the primary use of the employees, are generally
considered by the industry as reasonable and important benefits to provide
employees, are not taxable as wages, and are allowable to the extent of
employer participation.

(h) Supplies — Cost of supplies used in resident care or providing
services related to resident care are allowable.

(i) Auto and Travel Expense — Expense of maintenance and opera-
tion of a vehicle and travel expense related to resident care are reim-
bursable. The allowance for mileage reimbursement will not exceed the
amount determined reasonable by the Internal Revenue Service for the peri-
od reported. Allowable out-of-state travel is restricted to Washington, Idaho
and Northern California no farther south than San Francisco. One out of the
state/contiguous area trip per year for two employees will be allowed, as
long as it relates to resident care.

(j) Bad Debts — Bad debts related to Title XIX recipients are allow-
able.

(k) Bank and Finance Charges — Charges for routine maintenance of
accounts are allowable.

(1) Purchased Services — Services that are received under contract
arrangements are reimbursable to the extent that they are related to resident
care and the sound conduct and operation of the facility.

(m) Taxes — Property taxes on assets used in rendering resident care
are allowable. Long Term Care Facility taxes paid on patient days are
allowable.

(n) Insurance — Premiums for insurance on assets or for liability pur-
poses, including vehicles, are allowable to the extent that they are related to
resident care. Self-insurance costs are allowable only when expense is actu-
ally incurred.

(o) Repairs and Maintenance — Costs of maintenance and minor
repairs are allowable when related to the provision of resident care.

(p) Education & Training — Registration, tuition and book expense
associated with education and training of personnel is allowed provided it
is related to resident care. The costs associated with training and certifying
nurse aides are not allowable for inclusion in the annual Nursing Facility
Financial Statement. These costs are reimbursed separately by the
Department, per OAR 411-070-0470.
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(q) Advertising — Help wanted advertising and the expense related to
the alphabetical listing in the yellow pages of a phone directory are allow-
able.

(r) Accounting, Auditing, and Data Processing — The costs of record-
ing, summarizing, and reporting the results of operations are allowable.

(s) Licenses, Dues, and Subscriptions — Fees for facility licenses,
dues in professional associations, and costs of subscriptions for newspa-
pers, magazines, and periodicals provided for resident and staff profession-
al use are allowable.

(t) Legal Fees — Legal fees directly related to resident care are allow-
able. Legal fees related to non-allowable costs are not allowable. (For
example, legal fees to collect non-Medicaid bad debts would not be allow-
able.) Legal fees claimed as related to resident care must be explained and
listed on Schedule A. Fees related to legal and administrative actions to
resolve a disagreement with the state will be allowable if the action is
resolved in the provider’s favor, and the judge/hearings officer does not
order the State to pay the provider’s legal fees.

(u) Management Fees — Management fees are allowable provided
they meet the criteria for Rule 411-070-0350, Management Fees.

(v) Postage and Freight — Postage expense is considered an office
supply cost. Freight will be posted to the same account as the item pur-
chased.

(w) Food — Food products and supplements used in food preparation
are allowable.

(x) Utilities — Costs for facility heating, lighting, water-sewer, and
garbage provision are allowable.

(y) Linen and Bedding — Linen and bedding costs for the facility are
allowable.

(z) Consultant Fees — Consultant fees are allowable provided they
meet the criteria for Rule 411-070-0320, Consultants.

(A) Utilization Review — Costs incurred for utilization review are
Medicare related and are not allowable for Medicaid reimbursement.

(B) Property Costs — Costs related to purchase or lease of a facility
are to be reported in Accounts 452 through 459 and 461.

(C) Communications — Charges for routine telephone service,
including pagers, and cable television fees, are allowable.

(D) Home Offices Costs — Home office costs are allowable in accor-
dance with Rule 411-070-0345.

(E) Allowable Workers Compensation Dividends (Refunds) or
Billings of the nursing facility are those dated in the fiscal reporting period.

(F) Criminal Records Checks — Costs of criminal record checks of
facility employees if mandated by federal or state law.

(2) Exceptions to the items listed in Section (1) of this rule must be
approved in writing to be allowable. Exceptions will not be granted for the
following items:

(a) Amortization of non-competitive agreement;

(b) Good will;

(c) Federal and other governmental income taxes;

(d) Penalties and fines;

(e) Costs of services and items otherwise reimbursable through the
Office of Medical Assistance Programs, other third party payors (see Rule
411-070-0359(3)), or the resident’s personal funds.

(f) The cost related to the functioning of Corporate Boards of
Directors.

(g) Advertising for purposes of soliciting potential residents, except
for listings in the yellow pages (see Rule 411-070-0359(1)(q)).

(h) The cost of salaries and supplies devoted to religious activities.

(i) Gifts and contributions.

(3) Third Party Payors. The purpose of this section is to assure that
facilities are not paid twice, once through the Medicaid all-inclusive rate
and again through a third party payor, for providing a service. This section
includes both allowed and non-allowed costs.

(a) Facilities must bill third party payors for nursing facility services
whenever payment from a third party payor is or may be available.
Examples of such payors are Medicare, Veterans Administration, insurance
companies or a private resident when the items are not included in the basic
rate.

(b) The Department will provide and update a summary listing of
those items that may be billed to Medicare Part B for eligible residents. The
costs for these items are not allowable for inclusion in the Nursing Facility
Financial Statement for the purpose of establishing total facility per day
costs.

(c) For Medicaid residents who are not Medicare Part B eligible, the
costs of the items on the list provided by the Department per Section (3)(b)
of this rule will be used to establish an add-on to the costs per resident day
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not to exceed the maximum direct care ceiling. These costs will be divided
by the basic rate and the pediatric rate total Medicaid days and the result-
ant amount will be added to the facility’s per resident day direct care cost.

(d) Revenues received from third party payors, on behalf of Medicaid
residents, for items other than those on the Medicare Part B list must be
reported on the Nursing Facility Financial Statement. These revenues will
be divided by the basic rate and the pediatric rate total Medicaid days and
the resultant amount will be used to reduce the facility’s per resident day
direct care costs.

(e) Facilities must submit as an attachment to their Nursing Facility
Financial Statement a list showing name, case number, and total dollars
expended or other allocation methodology approved in advance by the
Department for the listed Medicare Part B eligible items per client for
Medicaid residents not eligible for Medicare or other third party payments.
Facilities may elect to use an allocation method to determine the dollars
expended as long as the Department approves of the method thirty days in
advance of the facility’s fiscal year end. The Department will approve or
reject the allocation method in writing within 30 days from the receipt of
the facility’s request for approval. The Department’s approval of the allo-
cation method continues from year to year unless notified 