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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
Oregon Bulletin. The Oregon Administrative Rules Compilation is
an annual publication containing the complete text of the Oregon Ad-
ministrative Rules at the time of publication. The Oregon Bulletin is
a monthly publication which updates rule text found in the annual
compilation and provides notice of intended rule action, Executive
Orders of the Governor and Opinions of the Attorney General.

Background on Oregon Administrative Rules

The Oregon Attorney General’s Administrative Law Manual
defines “rule” to include “any agency directive, standard, regulation
or statement of general applicability that implements, interprets or
prescribes law or policy, or describes the procedure or practice
requirements of any agency” ORS 183.310(9). Agencies may adopt,
amend, repeal or renumber rules, permanently or temporarily (180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit,
Archives Division, Secretary of State assists agencies with the noti-
fication, filing and publication requirements of the administrative
rules process. Every Administrative Rule uses the same numbering
sequence of a 3 digit agency chapter number followed by a 3 digit
division number and ending with a 4 digit rule number (000-000-
0000).

How to Cite

Citation of the Oregon Administrative Rules is made by chapter
and rule number. Example: Oregon Administrative Rules, chapter
164, rule 164-001-0005 (short form: OAR 164-001-0005).

Understanding an Administrative Rule’s “History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessi-
tate ongoing rulemaking. To track the changes to individual rules and
organize the rule filing forms for permanent retention, the Adminis-
trative Rules Unit has developed a “history” for each rule which is
located at the end of rule text. An Administrative Rule “history” out-
lines the statutory authority, statutes being implemented and dates of
each authorized modification to the rule text. Changes are listed in
chronological order and identify the agency, filing number, year, fil-
ing date and effective date in an abbreviated format. For example:
“OSA 4-1993, f. & cert. ef. 11-10-93, Renumbered from 164-001-
0005” documents a rule change made by the Oregon State Archives
(OSA). The history notes that this was the 4th filing from the
Archives in 1993, it was filed on November 10, 1993 and the rule
changes became effective on the same date. The rule was renumbered
by this rule change and was formerly known as rule 164-001-0005.
The most recent change to each rule is listed at the end of the
“history.”

Locating the Most Recent Version of an
Administrative Rule

The annual, bound Oregon Administrative Rules Compilation con-
tains the full text of all permanent rules filed through November 15
of the previous year. Subsequent changes to individual rules are list-
ed in the OAR Revision Cumulative Index which is published
monthly in the Oregon Bulletin. Changes to individual Administra-
tive rules are listed in the OAR Revision Cumulative Index by OAR
number and include the effective date, the specific rulemaking action
and the issue of the Oregon Bulletin which contains the full text of
the amended rule. The Oregon Bulletin publishes the full text of per-
manent and temporary administrative rules submitted for publication.
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Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available in electronic and printed formats. Electronic
versions are available through the Oregon State Archives Website at
http://arcweb.sos.state.or.us Printed copies of these publications are
deposited in Oregon’s Public Documents Depository Libraries list-
ed in OAR 543-070-0000 and may be ordered by contacting:
Administrative Rules Unit, Oregon State Archives, 800 Summer
Street NE, Salem, OR 97310, (503) 373-0701, ext. 240, Julie.A.
Yamaka@state.or.us

2004-2005 Oregon Bulletin Publication Schedule

The Administrative Rule Unit accepts rulemaking notices and fil-
ings Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon
State Archives, 800 Summer Street NE, Salem, Oregon 97310. To
expedite the rulemaking process agencies are encouraged to set the
time and place for a hearing in the Notice of Proposed Rulemaking,
and submit their filings early in the month to meet the following pub-
lication deadlines.

Submission Deadline — Publishing Date

December 15, 2004 January 1, 2005

January 14, 2005
February 15, 2005
March 15, 2005
April 15, 2005
May 13, 2005

June 15, 2005

July 15, 2005
August 15, 2005
September 15, 2005
October 14, 2005
November 15, 2005

February 1, 2005
March 1, 2005
April 1, 2005
May 1, 2005

June 1, 2005

July 1, 2005
August 1, 2005
September 1, 2005
October 1, 2005
November 1, 2005
December 1, 2005

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms ARC 910-2003 and ARC 915-2005
are available from the Administrative Rules Unit, Archives Division,
Secretary of State, 800 Summer Street NE, Salem, Oregon 97310,
or are downloadable from the Oregon State Archives Website.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Secretary of State, Archives Division, 800 Summer Street, Salem,
Oregon, 97310; (503) 373-0701. The Archives Division charges for
such copies.

© January 1, 2005 Oregon Secretary of State. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 05-02

DETERMINATION OF A STATE OF DROUGHT EMER-
GENCY IN BAKER COUNTY AND KLAMATH COUNTY
DUE TO DROUGHT AND LOW WATER CONDITIONS

Pursuant to ORS 401.055, I find that ongoing drought and low water
conditions and weather patterns have the potential to cause local
adverse natural and economic disaster conditions in Baker and Kla-
math Counties. Projected weather patterns are not expected to sig-
nificantly alleviate these conditions and drought conditions are con-
tinuing. These conditions are expected to have significant
environmental and economic impacts on the fish and wildlife, agri-
culture and natural resource-dependent communities of Baker and
Klamath Counties.

Current conditions are being addressed by state agencies including
the Department of Agriculture, the Department of Water Resources,
and Oregon Emergency Management.

A timely response to this situation being vital to the well-being and
economic security of the citizens and businesses of Baker and Kla-
math Counties, I hereby declare a “state of drought emergency” in
Baker and Klamath Counties and direct the following activities:

IT IS HEREBY ORDERED AND DIRECTED:

1. The Oregon Department of Agriculture is directed to coordinate
and provide assistance in seeking federal resources that may be
available to mitigate conditions and to assist agricultural recovery
in Baker and Klamath Counties.

II. The Department of Water Resources is directed to coordinate
and provide assistance and regulation for Baker and Klamath
Counties as it determines is necessary and in accordance with ORS
536.700 to 536.780.

II1. The Office of Emergency Management is directed to coordi-
nate and assist as needed with assessment and mitigation activi-
ties to address current and projected drought conditions in Baker
and Klamath Counties.

IV. All other departments are directed to coordinate with the above
agencies and to provide appropriate state resources as determined
essential to assist the effected political subdivisions in Baker and
Klamath Counties.

V. This Executive Order expires on December 31, 2005
Done at Salem, Oregon this 8th day of March, 2005.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Bill Bradbury

Bill Bradbury
SECRETARY OF STATE
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EXECUTIVE ORDER NO. 05-03

AUTHORIZATION FOR OREGON DEPARTMENT OF
ENERGY ACCESS TO LAW ENFORCEMENT DATA
SYSTEM

ORS 181.010(6) and OAR 257-010-0025(1)(b) authorize the Gov-
ernor to allow Law Enforcement Data System access to designated
state and local agencies which require such information “for agency
employment purposes, licensing purposes or other demonstrated
needs when designated by order of the Governor.” Executive Order
No. 90-05 grants such access to a number of state agencies and estab-
lishes the conditions under which such access is authorized. Subse-
quent Executive Orders have authorized additional state agencies to
access such information for various purposes.

The Oregon Department of Energy (the “Department”) has request-
ed access to the Oregon State Police criminal offender information
system for the purpose of conducting background investigations on
prospective employees where the protection of public safety and/or
the maintenance of confidential information make such investiga-
tions advisable.

Various employment positions within the Department, including
those that involve job functions at the Hanford Nuclear Facility,
nuclear safety, the production, storage and shipment of nuclear waste,
and access to confidential information submitted to or in the pos-
session of the Department, are positions where the protection of pub-
lic safety and/or the maintenance of confidential information make
such investigations advisable.

THEREFORE, IT IS ORDERED AND DIRECTED:

1. Pursuant to ORS 181.010(6) and OAR 257-010-0025(1)(B), I
hereby authorize the Oregon State Police to provide the Depart-
ment with access to the Oregon State Police criminal offender
information system solely for the purpose of conducting back-
ground investigations on prospective employees for those posi-
tions where the Department concludes that protection of public
safety and/or the maintenance of confidential information make
such investigation advisable. Such positions include, but are not
limited to, those that involve job functions at the Hanford Nuclear
Facility, nuclear safety, the production, storage, and shipment of
nuclear waste, and access to confidential information submitted
to or in the possession of the Department.

2. Executive Order No. 90-05 continues to govern the compilation,
maintenance, and dissemination of criminal offender information
as defined in ORS 181.010(3), and that Order governs the access
to the Oregon State Police criminal offender information system
authorized by this Order.

3. This Order is effective immediately and expires five years after
the date of its issuance.

Done at Salem, Oregon, this 8th day of March, 2005.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Bill Bradbury

Bill Bradbury
SECRETARY OF STATE
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OTHER NOTICES

CHANCE TO COMMENT ON...
PROPOSED CLEANUP METHOD FOR
THE CAROUSEL CLEANERS SITE
OREGON CITY, OREGON

COMMENTS DUE: May 2, 2005

PROJECT LOCATION: 927 Molalla Avenue in Oregon City,
Oregon

PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.320,
and Oregon Administrative Rules, OAR 340-122-100, the Depart-
ment of Environmental Quality (DEQ) invites public comment on
the proposed interim cleanup method for the Carousel Cleaners site
in Oregon City, Oregon.

HIGHLIGHTS: Carousel Cleaners is an active dry cleaning facil-
ity located at 927 Molalla Avenue in Oregon City, Oregon. The prop-
erty has been used as a dry cleaning operation since approximately
1963. The site includes a dry cleaners operation, boiler room, coin-
operated laundromat area, and parking areas.

Carousel Cleaners retained a private contractor to conduct sampling
at the dry cleaners property in the summer of 1999. Perchloroethyl-
ene (PCE), a dry cleaning solvent, was detected in a soil sample col-
lected just outside the back door of the cleaners. PCE was also detect-
ed in a soil boring located within the dry cleaners and in
groundwater from an on-site water supply well, which only serves
the on-site coin operated laundromat. Carousel subsequently
applied to DEQ’s Dry Cleaner Program in August 1999, and was
accepted the following month.

DEQ retained a contractor to conduct further investigations of the
Carousel Cleaners facility in December 1999. Two phases of field
work were completed in 2000, which confirmed the release of PCE
to the environment. The levels of PCE found, however, did not
appear to indicate significant releases of PCE had occurred that might
pose an unacceptable risk to human health and the environment.
DEQ therefore chose to continue with periodic groundwater moni-
toring followed by completion of a risk assessment.

Groundwater monitoring completed in May 2001 showed signif-
icant increases in PCE contamination in shallow groundwater from
approximately 650 parts per billion (ppb) to over 20,000 ppb in the
area next to the side entrance for the dry cleaner building. Based on
these findings, DEQ proceeded with a pilot study to biologically treat
the soil and groundwater contamination. The pilot study, which
began in March 2002, involved injecting bacteria capable of degrad-
ing PCE into the contaminated area and groundwater monitoring dur-
ing 2002 and 2003. Monitoring results showed a significant decline
in PCE concentrations in response to treatment, but later showed a
return of high PCE concentrations in the treatment area.

In 2004, DEQ’s contractor conducted additional testing of soil and
groundwater at the site to assess why PCE concentrations in ground-
water rebounded following treatment. The investigation discovered
significant soil contamination above the water table that wasn’t effec-
tively treated using biological methods. Additional studies were com-
pleted to evaluate the options to cleanup the soil. Based on these stud-
ies, DEQ selected soil vapor extraction (SVE) treatment for the soil
as the most effective and economical treatment method. SVE
involves stripping the PCE solvent vapors from the soil with an
applied vacuum on slotted piping installed in the contaminated area
and filtering the PCE from the vapors with a carbon filtration treat-
ment system. The treated air is discharged to the atmosphere and the
carbon is transported to a treatment/disposal facility. DEQ projects
that the treatment system will need to be operated for approximate-
ly 1 year to remove the PCE solvent from the soil. Additional cleanup
measures for groundwater will be developed during performance of
the soil cleanup.

HOW TO COMMENT: An Interim Remedial Action Work Plan
and other project file information is available for public review (by
appointment) at DEQ’s Northwest Region Office, 2020 SW Fourth
Avenue, Suite 400, Portland, Oregon, 97201. To schedule a file
review appointment, call: 503-229-6729; toll free at 1-800-452-4011;
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or TTY at 503-229-5471. Please sent written comments to Bruce
Gilles, Project Manager, at the address listed above or via email at
gilles.bruce @deq.state.or.us. by 5 p.m., May 2, 2005. DEQ will hold
a public meeting to receive verbal comments if requested by ten or
more people or by a group with 10 or more members.

Please notify DEQ of any special physical or other accommoda-
tions you may need due to a disability, language accommodations,
or if you need copies of written materials in an alternative format
(e.g. Braille, large print, etc). To make these arrangements, contact
DEQ’s Office of Communications and Outreach at 503-229-5317.
THE NEXT STEP: DEQ will consider all public comments
received by the deadline. In the absence of comments, DEQ will pro-
ceed with cleanup measures using SVE.

A CHANCE TO COMMENT ON...
PROPOSED CONSENT JUDGMENT FOR
A PROSPECTIVE PURCHASER AGREEMENT
AT THE FORMER CHARLES LILLY FACILITY
IN PORTLAND, OREGON

COMMENTS DUE: May 2, 2005

PROJECT LOCATION: 7737 N.E Killingsworth Street, Portland,
Oregon.

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to enter into a Consent Judgment for a Prospective Pur-
chaser Agreement (PPA) with MJB Associates, LLC and Acme
Scenic & Display, Inc. for the property located at 7737 N.E
Killingsworth Street, Portland, Oregon (Lilly Property).
HIGHLIGHTS: The Lilly Property was formerly owned by the
Miller Products Company, W.R. Grace & Company, and Charles. H.
Lilly Company, among others, and used to formulate various agri-
cultural chemicals. During operations, hazardous substances were
released into the ground and groundwater at the property; such
releases may extend onto and beneath adjacent properties.

The Prospective Purchaser Agreement will require MJB and Acme
Scenic, jointly, to implement certain agreed-upon removal and reme-
dial measures to address contamination at the Lilly Property. Those
measures will include: abandonment of existing dry wells, removal
of contaminated soil, installation of a new stormwater management
system, repavement of the site, and implementation of institutional
controls.

DEQ’s Prospective Purchaser Program was created in 1995 through
amendments to the state’s Environmental Cleanup Law. The Prospec-
tive Purchaser Agreement is a tool that facilitates the cleanup of con-
taminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a property with existing contamination. DEQ has
approved 63 Prospective Purchaser Agreements throughout the State
since the program began.

The proposed Consent Judgment will provide MJB as the new

owner and Acme Scenic as the tenant with a release from liability for
claims by the State of Oregon under ORS 465.255 relating to his-
torical releases of hazardous substances at or from the site. The pro-
posed Consent Judgment will also provide MJB and Acme Scenic
with protection from potential contribution actions by third parties
relating to the releases at or from the Lilly Property. DEQ retains all
existing rights it may have as to all other parties potentially liable for
the releases.
HOW TO COMMENT: Written comments concerning the pro-
posed Consent Judgment should be sent to Charlie Landman at DEQ
Headquarters, 811 SW 6th Avenue, Portland, Oregon 97204. Com-
ments must be received by DEQ by 5:00 pm May 2, 2005. Questions
may be directed to Mr. Landman at that address or by calling (503)
229-6461. The proposed Consent Judgment and DEQ file on the
Lilly Property may be reviewed at DEQ’s Northwest Region office
in Portland by contacting Bob Williams at (503) 229-6802.
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Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments on the proposed Consent Judgment.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed Consent Judgment will be made
after consideration of public comments.

A CHANCE TO COMMENT ON...
PROPOSED CONSENT JUDGMENT FOR
A PROSPECTIVE PURCHASER AGREEMENT
AND AN EQUITABLE SERVITUDE AND EASEMENT
AT THE BERTELSEN/LDI FACILITY
IN EUGENE, OREGON

COMMENTS DUE: May 2, 2005

PROJECT LOCATION: 1400 South Bertelsen Road, Eugene, Ore-
gon.

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to enter into a Consent Judgment for a Prospective Pur-
chaser Agreement (PPA) and a revised Easement and Equitable
Servitude with Bertlesen Business Park, LLC for the property locat-
ed at 1400 South Bertlesen Road, Eugene, Oregon (Property).
HIGHLIGHTS: From 1962 until 2003, the Property was used by
Bertelsen, Inc. and Laurence-David, Inc., among others, for the man-
ufacture of specialty paint and putty. During operations, hazardous
substances were released into the ground and groundwater at the
Property. Bertelsen, Inc. has entered into a Consent Judgment with
DEQ for implementation of remedial measures to address those his-
toric releases.

Under the proposed Prospective Purchaser Agreement, Bertelsen
Business Park, LLC will deposit funds into an escrow account ded-
icated to implementation of the selected remedial measures. Ber-
telsen Business Park, LLC will provide additional funding to
improve the selected soil cap by paving portions of the Property. Ber-
telsen Business Park, LLC will also refurbish the existing, vacant
building and put it back into productive use. Bertelsen Business Park,
LLC, has no affiliation with the current owner of the Property, Ber-
telsen, Inc.

DEQ’s Prospective Purchaser Program was created in 1995 through
amendments to the state’s Environmental Cleanup Law. The Prospec-
tive Purchaser Agreement is a tool that facilitates the cleanup of con-
taminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a property with existing contamination. DEQ has
approved 63 Prospective Purchaser Agreements throughout the State
since the program began.

The proposed Consent Judgment will provide Bertelsen Business
Park, LLC with a release from liability for claims by the State of Ore-
gon under ORS 465.255 relating to historical releases of hazardous
substances at or from the Property. The proposed Consent Judgment
will also provide Bertelsen Business Park, LLC with protection from
potential contribution actions by third parties relating to the releas-
es at or from the Property. DEQ retains all existing rights it may have
as to parties potentially liable for the releases.

The Equitable Servitude and Easement will provide for restrictions

on uses on certain portions of the property to protect human health
and the Environment.
HOW TO COMMENT: Written comments concerning the pro-
posed Consent Judgment or the Equitable Servitude and Easement
should be sent to Charlie Landman at DEQ Headquarters, 811 SW
6th Avenue, Portland, Oregon 97204. Comments must be received
by DEQ by 5:00 pm May 2, 2005. Questions may be directed to Mr.
Landman at that address or by calling (503) 229-6461. The proposed
Consent Judgment and DEQ file on the Bertelsen/LDI facility may
be reviewed at DEQ’s Western Region office in Eugene by contact-
ing Nancy Gramlich at (503) 378-8240 x259.

Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments.

Oregon Bulletin

6

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed Consent Judgment and Equitable
Servitude and Easement will be made after consideration of public
comments.

PROPOSED REMEDIAL ACTION AT
THE HINKLE RAIL YARD, HINKLE, OREGON

COMMENTS DUE: May 2, 2005

PROJECT LOCATION: Hinkle, Oregon

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to approve a remedial action at the Hinkle Rail Yard, locat-
ed in Hinkle, Umatilla County, Oregon.

HIGHLIGHTS: The DEQ Voluntary Cleanup Program has
reviewed the information gathered during remedial investigation, risk
assessment, and feasibility study at the Hinkle Rail Yard. The Hin-
kle Rail Yard is operated by Union Pacific Railroad, and is the loca-
tion of historic releases of diesel fuel to the subsurface over decades
of locomotive fueling and maintenance.

The proposed remedial action includes the installation of wells in
the western portion of the site which will be used to recover diesel
fuel from the water table at depths of approximately 100 feet. Vac-
uum will be applied to the recovery wells in order to enhance prod-
uct recovery. The intent of the remedial system is to maximize prod-
uct recovery to stop the possible spread of contaminants to areas
outside of the rail yard property. Groundwater monitoring will be
performed in this area until remediation goals are met. Institutional
controls (deed restrictions) which will limit uses of groundwater, will
be placed on affected portions of the site.

The diesel plume on the east side of the site, in the area of the for-
mer waste lagoons, was determined to be immobile. Due to the lack
of mobility of the eastern product plume, no active remediation sys-
tem is proposed. Instead, groundwater monitoring and institutional
controls are proposed for this area.

HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. To schedule an appointment to
review the file or ask questions, please contact the project manager,
John Dadoly, at (541) 278-4616. Written comments should be sent
to John Dadoly, at the address listed above by May 2, 2005.

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before issuing a record of decision for the site.

CONDITIONAL APPROVAL OF
ENVIRONMENTAL CLEANUP

PROJECT LOCATION: Haggen Parcel (Former Cobb’s Quarry
Landfill), SW Murray Boulevard and SW Maverick Terrace in
Beaverton, Oregon.

CLEANUP METHOD: The presence of methane gas from fill
materials beneath the site has been mitigated through the installation
of an impermeable barrier under the Haggen building, a passive vent-
ing system beneath the asphalt parking area, impermeable barriers
in utility corridors, ongoing methane monitoring, and an easement
on property use.

HIGHLIGHTS: From the 1970s to the early 1990s, a large exca-
vation created by the site’s former quarrying activities was filled with
soil, rock, concrete, asphalt, and organic materials including sod and
brush. Decomposing organic materials in the fill are the source of
methane beneath the property. Methane gas is potentially explosive
if allowed to accumulate in confined spaces. Mitigation measures are
designed to prevent methane from accumulating at potentially explo-
sive concentrations. Briar Development Company has completed
implementation of the mitigation measures as part of the Haggen

April 2005: Volume 44, No. 4



OTHER NOTICES

store development with oversight by DEQ through the Voluntary
Cleanup Program. DEQ is proposing to approve Briar Develop-
ment’s completion of the mitigation measures and issue a conditional
“no further action” determination for the site. DEQ’s conditions are
continued methane monitoring and reporting, and compliance with
the Easement and Declarations of Restrictions for the property.

The draft Project Completion Report and associated reports on the
project are available for public review at DEQ’s Northwest Region
office, 2020 SW Fourth Avenue, Suite 400, Portland, OR 97201. To
schedule an appointment contact Dawn Weinberger at 503-229-6729.
Questions about the project should be directed to the DEQ Project
Manager, Tom Roick, telephone 503-229-5502 or email
roick.tom@deq.state.or.us.

NOTICE FOR COMMENT ON...
PROPOSED CLEANUP APPROACH
COLUMBIA SLOUGH SEDIMENTS

COMMENTS DUE: May 16, 2005

PROJECT LOCATION: Columbia Slough, from Fairview Lake to
Willamette River

PROPOSAL: As required by ORS 465.320, the Department of
Environmental Quality (DEQ) invites public comment on the pro-
posed cleanup approach for contaminated sediments in the Colum-
bia Slough. The proposed approach includes source control at indi-
vidual sites and for widespread pervasive sources of contamination,
active cleanup of “hot spots” of contamination, natural recovery for
widespread low levels of contamination, and long-term monitoring
and evaluation.

HIGHLIGHTS: The Columbia Slough Watershed drains approxi-
mately 32,700 acres of land that includes a wide range of uses: res-
idential neighborhoods, commercial and industrial development,
agriculture, Portland International Airport, interstate highways, rail-
road corridors, schools, and open space. As a result of urbanization,
industrial releases, and runoftf from agricultural land, sediments in
the Columbia Slough have become contaminated. Uptake of con-
taminants by aquatic organisms including fish poses a risk to peo-
ple and wildlife that eat the fish, and the contaminated sediments may
also be toxic to organisms that live in the sediments. Sediment con-
taminants include PCBs, metals, pesticides, polycyclic aromatic
hydrocarbons, and phthalates.

The ultimate goal of the proposed approach is to reduce sediment
contamination to protective levels. This will be achieved through a
combination of source control measures, active sediment cleanup,
natural recovery, long-term monitoring, and adaptive management.
HOW TO COMMENT: The DEQ’s staff report on the proposed
cleanup approach will be available for public review at the down-
town branch of the Portland Public Library, Park Rose High School
library, and DEQ’s Northwest Region Office in Portland beginning
April 1, 2005. To schedule an appointment to review files in DEQ’s
Northwest Region office, call (503) 229-6729. The DEQ Project
Manager is Jennifer Sutter, (503) 229-6148. Written comments
should be sent to the Project Manager at the DEQ, Northwest Region,
2020 SW 4th Ave., Portland, OR 97201 or sutter.jennifer@
deq.state.or.us by May 16, 2005.

THE NEXT STEP: DEQ will consider all public comments and the
Regional Administrator will make and publish the final decision after
consideration of these comments.

PROPOSED NO FURTHER ACTION AND DE-LISTING
DECISION, PORTLAND INTERNATIONAL AIRPORT
AIRCRAFT SERVICE INTERNATIONAL GROUP (ASIG)
JET FUEL TRANSMISSION LINE AREA
PORTLAND, OREGON

COMMENT PERIOD: April 1, 2005 to April 30, 2005
COMMENTS DUE: April 30, 2005

Oregon Bulletin

PROPOSAL: DEQ proposes de-listing and issuing a no further
action decision for the Portland International Airport ASIG (formerly
ASII) Jet Fuel Transmission Line Area site. The Jet Fuel Transmis-
sion Line Area site is located at the northwest end of the airport. The
transmission lines consist of a series of eight connected subsurface
line segments with valves at each of the connecting points.
HIGHLIGHTS: The Department of Environmental Quality (DEQ)
has completed its environmental evaluation of the ASIG Jet Fuel
Transmission Line Area site. An investigation was initiated in 1997,
when ASII personnel found jet fuel in a storm water sample collected
approximately 50 feet northeast of the jet fuel line, apparently due
to historic releases around the pipe valves.

Environmental investigations completed between August 1997 and
December 2003 included soil and groundwater sampling and testing.
The environmental testing at the site identified petroleum hydro-
carbon constituents in site soil and groundwater. Pipeline integrity
testing conducted in 1998 and 2002 showed that there were no active
leaks. In February 1998, the storm drain line that runs parallel to the
transmission line was slip-lined to prevent impacted groundwater
from entering the stormwater system.

DEQ completed a risk screening of the 1997 and 2003 data to eval-
uate potential human health and ecological risks posed by residual
petroleum hydrocarbon constituents in site soil and groundwater. The
findings of the risk screening indicate that the residual impacts do
not pose an unacceptable risk to human health or the environment.
The site was placed on DEQ’s Inventory of sites that have a con-
firmed release and need additional investigation on June 10, 2003 as
required by ORS 465.225. Based on the risk screening results, DEQ
proposes removal from the Inventory under ORS 465.230(1).
HOW TO COMMENT: The project file is available for public
review. To schedule an appointment call (503) 229-6729. The DEQ
project manager is Anna Coates, (503) 229-5213. Written comments
should be sent to Anna Coates, DEQ, 2020 SW Fourth Avenue, Suite
400, Portland, OR 97201 by April 30, 2005. A public meeting will
be held to receive comments if requested by 10 or more persons or
by a group with a membership of 10 or more.

THE NEXT STEP: DEQ will consider all public comments before
making the final decision.

PROPOSED NO FURTHER ACTION
MCEWAN RANCH SPILL
WALLOWA COUNTY, OREGON

COMMENTS DUE: May 2, 2005

PROJECT LOCATION: 61720 Lime Quarry Road, Enterprise,
Oregon

PROPOSAL: The Department of Environmental Quality is pro-
posing to issue a “No Further Action” determination based on soil
excavation actions performed at the McEwan Ranch Spill site locat-
ed at 61720 Lime Quarry Road in Enterprise, Oregon.
HIGHLIGHTS: On November 6, 2004, a pickup truck, eluding
police, missed a turn on Lime Quarry Road went airborne and land-
ed on top of an above ground storage tank (AST) causing the release
of the AST’s contents. The AST stored diesel and was associated with
the McEwan Ranch operations. In response to the release, about 365
tons of petroleum contaminated soil (PCS) were excavated and trans-
ported to Columbia Ridge Landfill in Arlington, Oregon for disposal.
The excavation extended to a depth of 21 feet below ground surface.
Confirmation soil samples collected from the final extent of the exca-
vation were significantly below the generic soil concentrations list-
ed in the “Risk-Based Decision Making for the Remediation of Petro-
leum-Contaminated Sites” (RBDM) guidance dated September 22,
2003.

HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. To schedule an appointment to
review the file or to ask questions, please contact Katie Robertson
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at (541) 278-4620. Written comments should be received by May 2,
2005 and sent to Katie Robertson, Project Manager, at the address
listed above.

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination.

DEQ APPROVES FINAL CLEANUP ACTIONS
FOR AREAS INVESTIGATED AT
WAH CHANG IN MILLERSBURG

DECISION: On March 15, 2005, the Department of Environmen-
tal Quality (DEQ)

issued final approval for 32 areas of environmental concern that were
investigated at the Wah Chang plant in Millersburg.

PROJECT LOCATION: Wah Chang is north of Albany in Millers-
burg, Oregon at 1600 Old Salem Road NE. The plant occupies 110
acres bounded by I-5 and the Willamette River, and an additional 65
acres one mile north of the 110 acres.

FACILITY OPERATIONS: Wah Chang manufactures zirconium
and other specialty metals. Operations at the Millersburg plant began
in 1956. Facilities were constructed at the site primarily to produce
zirconium and hafnium metal products. Melting and fabrication oper-
ations were added in 1959. The metals refined at the plant are turned
into a wide range of products ranging from tubes and plates to wire.
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BACKGROUND: From October 2001 through November 2004,
Wah Chang prepared and submitted work plans to DEQ that inves-
tigated the potential release of contaminants, such as solvents; PCBs;
petroleum compounds; metals; radionuclides; fluorides; and nitrates
at 32 areas of concern. The information, along with DEQ site visits,
demonstrated that releases or suspected releases of contaminants
have met one or more of the following conditions:

* Are or were non-existent or posed no risk to human health or the
environment;

e Currently permitted or regulated under another authority;

» Mitigated by implementation of cleanup remedies (site excava-
tions and disposal actions, capping of contaminated areas to prevent
exposure); and

 Impractical to completely investigate and/or mitigate, with cur-
rent and future facility environmental programs in-place to mitigate
exposure to people or environmental receptors by potential con-
taminants.

Based on the review of information for these ares, DEQ determined
that no additional investigation or action is required at these loca-
tions. A no further action does not preclude DEQ from modifying
their decision should new or previously undisclosed information indi-
cate that there is, or may be, a release from the location that poses a
threat to human health or the environment.

Prior to issuing the final decision, a formal public review and com-

ment period was held from January 3, 2005 through February 1,
2005. No comments were received.
ADDITIONAL INFORMATION: For additional information
regarding the site cleanup, contact DEQ Project Manager, Nancy
Gramlich at (503) 378-8240 x259 or by email at gramlich.nancy @
deq.state.or.us.
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

ORS 183.335(2)(b)(G) requests public comment on whether other
options should be considered for achieving a proposed administra-
tive rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
Notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

Board of Architect Examiners

Chapter 806
Date: Time: Location:
4-28-05 9 a.m. OBAE
205 Liberty St. NE, #A
Salem, OR

Hearing Officer: Kim Arbuckle

Stat. Auth.: ORS 671.125

Stats. Implemented: ORS 671.050 & 671.060

Proposed Amendments: 806-010-0020

Last Date for Comment: 4-28-05, 10 a.m.

Summary: This rule is amended to allow passing grades for the
Architectural Registration Examination (ARE) to remain acceptable
for a five-year period of time, outlines how that five-year period rolls,
and allows for a transition period.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Carol Halford

Address: Oregon Board of Architect Examiners, 205 Liberty St. NE,
Suite A, Salem, OR 97301

Telephone: (503) 763-0662

Board of Medical Examiners
Chapter 847

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.265

Proposed Adoptions: 847-017-0000, 847-017-0005, 847-017-
0010, 847-017-0015, 847-017-0020, 847-017-0025, 847-017-0030,
847-017-0035, 847-017-0040, 847-017-0045, 847-017-0050, 847-
017-0055, 847-017-0060

Last Date for Comment: 5-23-05

Summary: The proposed administrative rules set forth the follow-
ing as part of the rules on office-based anesthesia: definitions of
terms used in the rules, accreditation of facilities that perform office-
based surgeries, which facilities require accreditation and which
facilities do not, credentialing of health care personnel using the
facility to perform procedures requiring sedation or anesthesia,
patient records, reporting requirements, discharge evaluation, and
facility administration and equipment.
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Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
620, Portland, OR 97201-5826

Telephone: (503) 229-5873, ext. 223

Board of Tax Practitioners

Chapter 800
Date: Time: Location:
4-26-05 9 a.m. 3218 Pringle Rd. SE, #120

Salem, OR 97302
Hearing Officer: Monica J. Leisten
Stat. Auth.: ORS 673.605 - 673.740 & 673.990
Stats. Implemented: ORS 673.605 - 673.740 & 673.990
Proposed Amendments: 800-020-0020
Last Date for Comment: 4-26-05, 5 p.m.
Summary: The amendment(s) to OAR 800-020-0020(4) would cre-
ate a one-part/one-score consultant examination by combining the
current Part A & Part B of the consultants examination, which is cur-
rently a two-part/two-score examination. This proposal fosters an
increase in a consultant examinee’s chances of successful passage of
the consultant’s examination, allows for an increase in the number
of consultants able to provide income tax services in Oregon as well
as creates an increase in staff’s efficiencies in processing examina-
tions. The consultant’s examination tests an individual’s ability to
provide advanced services to consumers concerning their personal
income taxes. In addition, the proposed changes will continue to
ensure that Oregon tax professionals are competent in their profes-
sional activities as stated in the agency’s mission.

The amendment(s) to OAR 800-020-0020(6, 7 & 8) are for gen-
eral “housekeeping” & “maintenance” as well as to change language
to better reflect the “norm” in industry standards and the practices
of other state agencies.

*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Monica J. Leisten
Address: Board of Tax Practitioners, 3218 Pringle Rd. SE, # 120,
Salem, OR 97302
Telephone: (503) 378-4034
Department of Agriculture,
Oregon Processed Vegetable Commission

Chapter 647
Date: Time: Location:
4-21-05 7:30 p.m. 3415 Commercial St. SE
Salem, OR

Hearing Officer: Peter Kenagy

Stat. Auth.: ORS 576.051 - 576.595

Stats. Implemented: ORS 576.051 - 576.595

Proposed Amendments: 647-010-0010

Last Date for Comment: 4-21-05, 7:30 p.m.

Summary: The proposed rule amendments set the assessment rates

for the six processed vegetable crops governed by the commission.

*Auxiliary aids for persons with disabilities are available upon

advance request.

Rules Coordinator: John McCulley

Address: Department of Agriculture, Processed Vegetable Com-

mission, PO Box 2042, Salem, OR 97308-2042

Telephone: (503) 370-7019

Department of Consumer and Business Services,

Building Codes Division

Chapter 918
Date: Time: Location:
4-19-05 9:30 a.m. 1535 NW Edgewater St.

Salem, OR 97309
Hearing Officer: Casey Hoyer
Stat. Auth.: ORS 479.730
Stats. Implemented: ORS 479.730
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Proposed Amendments: 918-282-0230
Last Date for Comment: 5-9-05, 5 p.m.
Summary: This rulemaking will reduce the minimum number of
electrical related training hours required for an approved training pro-
gram for a Limited Journeyman Stage Electrician license.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Heather L. Gravelle
Address: Department of Consumer and Business Services, Building
Codes Division, P.O. Box 14470, Salem, OR 97309-0404
Telephone: (503) 373-7438
Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division

Chapter 437
Date: Time: Location:
4-25-05 10:30 a.m. 350 Winter St. NE

Labor & Industries Bldg.

Basement - Conf. Rm. F

Salem, OR 97301-3882
Hearing Officer: Marilyn Schuster
Stat. Auth.: ORS 654.025(2) & 656.726(4)
Stats. Implemented: ORS 654.001 - 654.295
Proposed Amendments: 437-002-0182
Last Date for Comment: 4-29-05
Summary: In late 2003 Oregon OSHA discovered that the require-
ments for live fire training, in OAR 437-002-0182(10)(c), are not
usable, and in fact, don’t exist. The Oregon State Fire Marshal’s stan-
dard (OAR 837-010-0070(3)(b)(c) and (d)) that Oregon OSHA’s rule
refers to was repealed several years ago, and no other standard has
been adopted in its place. OR-OSHA contacted some fire depart-
ments, and DPSST to review a variety of programs for live fire train-
ing. It became clear that the programs, though different, were usu-
ally based on the NFPA standard for live fire training. Oregon OSHA
decided to ask for assistance from the Oregon OSHA Fire Fighters
Advisory Committee (a standing committee with representatives
from various parts of the Fire Service) to select, or develop a stan-
dard for live fire training. The first meeting was held in March, 2004,
followed by five more meetings, ending in November. The Com-
mittee based the development of a new standard, focused on occu-
pational safety and health of fire fighters during live fire training, on
NFPA 1403, Live Fire Training. Acceptable sources of ignition
became a major topic. A petition for the use of drip torches was sent
to the NFPA 1403 Subcommittee on Ignition Sources. The subcom-
mittee agreed that ignition sources need to be addressed in the next
(2007) draft of NFPA 1403. Unofficial acceptance by the subcom-
mittee was given for the use of fusees. After further studying the use
and safety of drip torches, the Oregon OSHA Fire Fighters Adviso-
ry Committee recommended allowing use of drip torches in the pro-
posed standard. Another major topic for discussion was calculation
of water supply. Consensus of the committee was to use the calcu-
lations of NFPA 1142, 2001 edition, for the minimum water supply.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Sue C. Joye
Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882
Telephone: (503) 947-7449

Department of Consumer and Business Services,
Workers’ Compensation Division

Chapter 436
Date: Time: Location:
4-22-05 10 a.m. 350 Winter St. NE

Rm. F (basement,
Labor & Industries Bldg.)
Salem, OR
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Hearing Officer: Fred Bruyns

Stat. Auth.: ORS 656.283, 656.340, 656.622, 656.704 &
656.726(4); Other Auth.: ORS 183.335, OAR 137-001 & 436-001
Stats. Implemented: ORS 656, 656.340 & 656.622

Proposed Adoptions: 436-110-0290, 436-110-0326, 436-110-
0327, 436-110-0336, 436-110-0337, 436-110-0346, 436-110-0347,
436-110-0351, 436-110-0352

Proposed Amendments: 436-001-0265, Rules in 436-105, 436-110,
436-120

Proposed Repeals: 436-120-0410

Last Date for Comment: 4-29-05

Summary: The agency proposes to amend OAR 436-001-0265,
“Attorney Fees.” This proposed rule:

e Clarifies that extraordinary circumstances, for the purpose of
determining attorney fees, are not established by merely exceeding
eight professional hours or exceeding a benefit to the worker of
$6000. This proposed rule change is consistent with changes to OAR
436-010-0008, proposed January 14, 2005, and to OAR 436-120-
0008, proposed March 9, 2005 (see below).

The agency proposes to amend OAR 436-105, “Employer-at-
Injury Program.” These proposed rules:

¢ Allow the insurer to request that reimbursement be based on the
rules in effect on the date an individual Employer-at-Injury Program
began; otherwise the rules in effect at the time of the request apply;

¢ Clarify that Employer-at-Injury Program benefits are available
for “own motion” claim openings under ORS 656.278;

» Extend benefits to include a “skills building,” class or course
taken to enhance an existing skill or develop a new skill;

e Allow the insurer to accept updated restrictions and releases
from a medical service provider treating the worker on a referral
basis, with the exception of a regular work release;

¢ Do not require payroll records to show hours worked each day
unless the worker has hourly restrictions;

¢ Provide that if the insurer or the Workers” Compensation Divi-
sion disallows wage subsidy reimbursement for part of a payroll peri-
od, and payroll records do not show individual dates and hours
worked, the gross wages will be divided by the number of days in
the payroll period, and the prorated value of each day will be mul-
tiplied by the number of eligible days to determine the reimburse-
ment amount for the payroll period — currently all reimbursement
may be disallowed;

 Provide for the compilation of up to 66 days of wage subsidy
during a 24-month period, due to gaps in transitional work;

¢ Disallow reimbursement for any day during which the worker
exceeds his or her injury-caused limitations — currently this termi-
nates Employer-at-Injury Program benefits; however, if an employ-
er uses a time clock, up to 30 minutes per day will be allowed for the
worker to get to and from the time clock and the worksite without
exceeding hourly restrictions;

* Allow the insurer or employer to get clarification about the med-
ical worker’s release any time prior to submitting the reimbursement
request;

¢ Increase the maximum reimbursement from $750 to $1,000 for
tuition, books, and fees for a class or course of instruction; provide
that accredited on-line or accredited self-study courses qualify for
reimbursement; and

¢ Allow reimbursement if the employer in good faith paid for the
costs of a class or course after the worker agreed to take part in the
training and then refused to attend.

The agency proposes to amend OAR 436-110, “Preferred
Worker Program.” These proposed rules:

¢ Increase access to Preferred Worker Program benefits by allow-
ing the employer at injury to request reemployment assistance for
modified regular employment or a new job offered to its worker —
up to $25,000 for a worksite modification, up to six months of wage
subsidy, and obtained employment purchases;

¢ Redefine “hire date” such that requests for reemployment assis-
tance received more than 30 days after the hire date can be processed
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— the hire date is 12:01 AM the day following the request if the
request is sent to the division more than 30 days after the start-work
date;

¢ Delete the requirement that workers submit requests for premi-
um exemption and wage subsidy within 90 days of the hire date and
clarify how the effective dates will be determined.

e Clarify that Preferred Worker Program benefits are available for
“own motion” claim openings under ORS 656.278;

* Provide that if the worker is not eligible under the most recent
disabling claim or claim opening, eligibility may be based on the
most recent disabling claim closure where injury-caused permanent
restrictions prevented the worker from return to regular employment;
and

* Provide that worksite modification may also include the means
to protect modifications purchased by the Preferred Worker Program
in an amount not to exceed $2,500.

The agency proposes to amend OAR 436-120, “Vocational
Assistance to Injured Workers.” These proposed rules:

e Combine vocational evaluation with eligibility evaluation for
vocational assistance, thus shortening the vocational preparation time
by up to 45 days;

¢ Require that if the insurer does not approve a return-to-work plan
within 90 days of determining the worker is entitled to a training
plan, or within 45 days of determining the worker is entitled to a
direct employment plan, the insurer must schedule a conference with
the Workers’ Compensation Division, Rehabilitation Review Unit.
The insurer or worker may also request a conference when any other
delays in the vocational rehabilitation process occur;

e Clarify the process for calculating the adjusted weekly wage
when the worker held multiple jobs at the time of injury or aggra-
vation, or held one or more jobs in addition to receiving unemploy-
ment insurance benefits;

e Clarify that extraordinary circumstances, for the purpose of
determining attorney fees, are not established by merely exceeding
eight professional hours or exceeding a benefit to the worker of
$6000; This proposed rule change is consistent with changes to OAR
436-001-0265, proposed March 9, 2005 (see above), and to OAR
436-010-0008, proposed January 14, 2005.

* Require that if the employer at injury has activated Preferred
‘Worker benefits, the insurer must send the worker notice of “defer-
ral of vocational assistance eligibility determination,” to inform the
worker that the insurer will not complete the vocational eligibility
process;

* Provide that modified or new employment that results from an
employer activated use of the preferred worker program, under OAR
436-110, will not be considered “suitable” until: (a) one year from
the date of the premium exemption if there are no worksite modifi-
cations, or (b) eighteen months from the date the division approves
a worksite modification contract — with two exceptions: 1) the work-
er is terminated for cause; 2) the worker voluntarily resigns for a rea-
son unrelated to the work injury; and

¢ Require that the notice of eligibility also include a notice of enti-
tlement that informs the worker which type of assistance will be pro-
vided, direct employment or training.

Address questions to: Fred Bruyns, Rules Coordinator; phone
503-947-7717; tax 503-947-7581; e-mail fred.h.bruyns @state.or.us

Proposed rules are available on the Workers’ Compensation Divi-
sion’s Web site: http://wcd.oregon.gov/policy/rules/rules.html#prop
rules or from WCD Publications at 503-947-7627 or fax 503-947-
7630.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Fred Bruyns

Address: Department of Consumer and Business Services, Workers’
Compensation Division, PO Box 14480, Salem, OR 97309-0405;
350 Winter St. NE, Salem, OR 97301-3879

Telephone: (503) 947-7717
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Department of Human Services,
Departmental Administration and
Medical Assistance Programs

Chapter 410
Date: Time: Location:
4-19-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137C
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-141-0000, 410-141-0060, 410-141-
0070, 410-141-0080, 410-141-0110, 410-141-0120, 410-141-0140,
410-141-0160, 410-141-0180, 410-141-0200, 410-141-0220, 410-
141-0280, 410-141-0300, 410-141-0320, 410-141-0340, 410-141-
0400, 410-141-0405, 410-141-0420, 410-141-0440, 410-141-0480,
410-141-0520

Last Date for Comment: 4-19-05, 12 p.m.

Summary: The Oregon Health Plan (OHP) administrative rules gov-
ern Office of Medical Assistance Programs’ (OMAP) payments for
products and services provided to certain clients. OMAP will amend
a variety of rules in this program to incorporate and define the term
Physician Care Organization (PCO), that references certain con-
tracted managed care entities. OMAP will further amend 410-141-
0120 to explain PCO liability, 410-141-0140 to explain Emergency,
Urgent Care and Post Stabilization services and 410-141-0000 to add
the definition for Covered Services.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

4-19-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137C
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Adoptions: 410-147-0365

Last Date for Comment: 4-19-05, 12 p.m.

Summary: The Federally Qualified Health Centers (FQHC) and
Rural Health Clinics (RHC) program rules govern Office of Medical
Assistance Programs’ (OMAP) payments for products and services
provided to clients. Having temporarily adopted OAR 410-147-0365
in March 2005, OMAP will permanently adopt the rule to allow
OMAP to reimburse qualified RHCs, located in frontier and remote
rural counties, at 100% of reasonable costs associated uniquely to
obstetrical (OB) care under an OB Prospective Payment System
(PPS) rate.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-121-0157

Proposed Repeals: 410-121-0157(T)

Last Date for Comment: 4-19-05, 12 p.m.

Summary: The Pharmaceutical Services program rules govern
Office of Medical Assistance Programs (OMAP) payments for serv-
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ices provided to clients. OMAP temporarily amended rule 410-121-
0157 to reference the updated information regarding participating
pharmaceutical companies to the Medicaid Drug Rebate Program,
in compliance with federal regulations. Updates included informa-
tion from CMS Release #135, dated December 10, 2004. This is the
Notice to permanently amend the rule.
Rules Coordinator: Darlene Nelson
Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177
Telephone: (503) 945-6927
Department of Human Services,
Seniors and People with Disabilities

Chapter 411
Date: Time: Location:
4-22-05 9 a.m. 500 Summer St.
Rm. 137d
Salem

Hearing Officer: Lynda Dyer

Stat. Auth.: ORS 410.070 & 124.050 - 124.095

Stats. Implemented: ORS 410.040, 410.070 & 411.116
Proposed Adoptions: 411-020-0060, 411-020-0070, 411-020-
0080, 411-020-0090, 411-020-0100, 411-020-0110, 411-020-0130
Proposed Amendments: 411-020-0000, 411-020-0002, 411-020-
0010, 411-020-0015, 411-020-0020, 411-020-0030, 411-020-0040
Proposed Ren. & Amends: 411-020-0050 to 411-020-0120

Last Date for Comment: 4-22-05

Summary: The overall changes clarify specific definitions and steps
in Chapter 411, Division 020, the Adult Protective Service process.
Specifically:

* 411-020-0000 updates language to reflect Department of Human
Services rather than Department of Human resources and to use ‘peo-
ple first’ language. It also clarifies the scope of services to include
current practice and specifies the availability of services. Statutory
reference and administrative rule reference is included for every type
(facility and community) of protective service complaints. This rule
also specifies the intervention model used in APS activities as a coop-
erative and social service model.

* 411-020-0002 Adds definitions of certain terms to reflect best
practice standards. These include “APS Risk Management,” “com-
munity based care facility,” “disability,” “evidence,” “inconclusive,”
“informed choice,” “older adult,” “relevant,” “risk assessment,”
“self-determination,” “serious risk of harm,” “substantiated,”
“undue influence,” and “unsubstantiated.”

* 411-020-0010 updates statutory cites.

* 411-020-0015 clarifies that eligibility for APS services is not
based on income.

* 411-020-0020 clarifies responsibilities of mandatory reporters of
elder abuse and includes procedures for notification of the com-
plainant when the investigation has been concluded.

* 411-020-0030 is expanded to include specific coverage of pro-
tected health information as confidential material.

* 411-020-0040 provides a general overview of the services pro-
vided in Adult Protective Services. Specific services are described
in detail in the following sections.

* 411-020-0060 details the process of screening referrals for pro-
tective services.

* 411-020-0070 describes the process of consultation and when it
is appropriate as an alternative to assessment or investigation.

* 411-020-0080 describes the triage process of determining
required response times for APS referrals.

* 411-020-0090 describes the components of an assessment com-
pleted with a reported victim needing protective services.

* 411-020-0100 details the steps required in the process of inves-
tigating an APS complaint.

* 411-020-0110 describes the process of providing appropriate
intervention for an APS client at risk of harm.
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* 411-020-0120 details the required steps in documenting an APS
investigation for both community and facility cases.

* 411-020-0130 describes the components of APS Risk Manage-
ment as a way of continuing to monitor and intervene in APS cases.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Lynda Dyer
Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E10, Salem, OR 97301-1076
Telephone: (503) 945-6398
Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Location:

355 Capitol St. NE

Dept. of Transportation Bldg.
Rm. 122

Salem, OR

Date:
4-19-05

Time:
9 a.m.

Hearing Officer: Liz Woods
Stat. Auth.: ORS 184.616, 184.619, 802.010, 822.500, 822.505,
822.510, 822.515, 822.525 & 822.530
Stats. Implemented: ORS 822.500, 822.505, 822.510 & 822.515 -
822.530
Proposed Adoptions: 735-160-0011, 735-160-0012, 735-160-
0013, 735-160-0075, 735-160-0093, 735-160-0115, 735-160-0125
Proposed Amendments: 735-160-0005, 735-160-0010, 735-160-
0015, 735-160-0020, 735-160-0030, 735-160-0035, 735-160-0040,
735-160-0050, 735-160-0080, 735-160-0085, 735-160-0095, 735-
160-0100, 735-160-0110, 735-160-0130
Proposed Repeals: 735-160-0000, 735-160-0055, 735-160-0090,
735-160-0120
Last Date for Comment: 4-21-05
Summary: These rules outline the requirements and qualifications
for commercial driver training school operators and driver training
instructors and the business requirements for commercial driver
training schools. Chapter 735, Division 160 rules have not been
revised in over 10 years. These rules are being updated to: conform
to changes in Oregon law, such as graduated licensing requirements
for teen drivers; to enhance qualification requirements for operators
and instructors; and to enhance instruction requirements for student
drivers. The rules are also being amended to enhance violation pro-
visions to prevent fraudulent activity and to clarify the imposition of
sanctions for violation of the laws and administrative rules relating
to commercial driver training schools.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccoe

Stat. Auth.: ORS 184.616, 184.619, 802.010, 807.090, 807.240,
807.270, 807.340, 807.350, 807.710 & 809.419

Stats. Implemented: ORS 807.070, 807.090, 807.240, 807.250,
807.270, 807.340, 807.350, 807.370, 807.710, 809.419, 813.500 &
813.510

Proposed Amendments: 735-062-0073, 735-064-0040, 735-074-
0080, 735-074-0160, 735-074-0170, 735-074-0180

Last Date for Comment: 4-21-05

Summary: The rules in OAR Chapter 735 Division 74 outline when
DMV may require a person to provide additional medical informa-
tion regarding the person’s eligibility for driving privileges, the ways
DMV may respond to reports of medical concerns and when a per-
son may need to be cleared medically by the State Health Officer.
Throughout these rules, it is proposed that references to the “Cer-
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tificate of Medical Eligibility” form be amended to “medical report”
form when DMV is requesting that a person submit medical infor-
mation and to “Certificate of Eligibility”” when the State Health Offi-
cer issues a recommendation. This is consistent with ORS 807.090.
A definition for “medical report” form is added to OAR 735-074-
0080.

It is also proposed that the reference to the “Certificate of Med-
ical Eligibility” form be amended to “medical report” form in OAR
735-062-0073 and 735-064-0040. Consistent with a legislative
amendment to ORS 807.090, OAR 735-064-0040 is also being
amended to change the term “Assistant Director for Health” to “State
Health Officer” and to clarify the responsibility of the State Health
Officer. OAR 735-062-0073 also has a couple of proposed amend-
ments for clarity.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/

Rules Coordinator: Brenda Trump

Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccoe

Stat. Auth.: ORS 184.616, 184.619 & 802.010; Other Auth.: 49 CFR
Part 1572
Stats. Implemented: ORS 807.170, 807.350, 807.370 & 49 USC
§5103a
Proposed Amendments: 735-062-0190
Last Date for Comment: 4-21-05
Summary: This rule was established to comply with federal law,
specifically 49 USC 5103a (Section 1012 of the USA Patriot Act of
2003) and the Federal Motor Carrier Safety Administration
(FMCSA) and the Transportation Security Administration (TSA) reg-
ulations implementing this law. The federal law specifies that a haz-
ardous materials endorsement for a commercial driver license (CDL)
cannot be issued unless the driver obtains a security clearance from
the TSA. DMV is proposing an amendment to the rule before the
affected portion of the rule becomes effective. People renewing or
transferring a CDL with a hazardous materials endorsement are sub-
ject to the requirements beginning on May 31, 2005. After gaining
clarification on the federal requirements, DMV is proposing to
amend the requirements for applying for an Oregon hazardous mate-
rials endorsement if the applicant has a CDL with hazardous mate-
rials endorsement issued by another state. DMV will not transfer a
hazardous materials endorsement from another state but will require
an applicant for an Oregon endorsement to pass all required tests,
including a TSA security check, at the time of issuance. Consistent
with the requirements for all other applicants, the person must then
obtain a TSA security check every four years. DMV proposes to
remove all references to specific dates and make the rule amend-
ments effective May 31, 2005.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

Department of Veterans’ Affairs
Chapter 274

Stat. Auth.: ORS 183, 279.051, 279.712, 406, 407 & 408; Other
Auth.: Art. XI-A of the OR Const.

Stats. Implemented: ORS 183, 279.051, 279.712, 406, 407 & 408
Proposed Amendments: 274-005-0040, 274-020-0200, 274-020-
0387, 274-020-0388, 274-020-0411, 274-020-0440, 274-021-0005,
274-028-0005, 274-028-0035, 274-040-0025, 274-045-0001, 274-
045-0150, 274-045-0190, 274-045-0220, 274-045-0411, 274-045-
0471

Last Date for Comment: 4-21-05
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Summary: These rules have now been amended to eliminate the use
of “and/or” in the text of the Department’s administrative rules. In
a memo dated November 4, 2004, the Department of Justice, Gen-
eral Counsel Division suggested this change to eliminate the possi-
bility of incorrect interpretation of the rules. The remaining amend-
ments are for housekeeping purposes.

Note: To obtain a copy of the text for the proposed administrative
rules, contact ODVA’s Rules Coordination Unit at 503-373-2141.
Rules Coordinator: Herbert D. Riley
Address: Department of Veterans” Affairs, 700 Summer St. NE,
Salem, OR 97301-1285
Telephone: (503) 373-2055

ecccccccos

Stat. Auth.: ORS 406.030, 407.115, 407.135, 407.145, 407.275,
407.325, 407.327, 407.375 & 407.377

Stats. Implemented: ORS 407.135, 407.145, 407.275, 407.325,
407.327, 407.375 & 407.377

Proposed Amendments: 274-020-0341, 274-021-0005, 274-028-
0010, 274-045-0070

Last Date for Comment: 4-21-05

Summary: These rules have now been amended to eliminate citing
the specific interest rates and effective dates in the OAR text while
adding the text that describes the factors which the Director may con-
sider in prescribing interest rates for the Department’s Home Loan
Programs.

These amendments will benefit eligible veterans by expediting the
process of prescribing interest rates in the fluctuating market and also
eliminate the Department’s cost of sending notification of each
change to the people on the OAR mailing list. The Department will
continue to publish the interest rates and respective effective dates
in the agency’s Tables and Codes Manual, which is available for
viewing by the public during regular business hours.

Rules Coordinator: Herbert D. Riley

Address: Department of Veterans” Affairs, 700 Summer St. NE,
Salem, OR 97301-1285

Telephone: (503) 373-2055

Employment Department

Chapter 471
Date: Time: Location:
4-18-05 10 a.m. 875 Union NE

Employment Dept. Auditorium
Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657
Stats. Implemented: ORS 657.665 & 657
Proposed Amendments: Rules in 471-010
Last Date for Comment: 4-18-05, 5 p.m.
Summary: The Employment Department is proposing to amend:
Rules in OAR Chapter 471-010 to change definitions & to make
the final record of Unemployment Insurance hearings non-confi-
dential.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, 875 Union St. NE, Salem, OR
97311
Telephone: (503) 947-1724

ecccccccoe

Date:
4-18-05

Location:

875 Union NE

Employment Dept. Auditorium
Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.610 & 657

Stats. Implemented: ORS 657.155, 657.266 & 657.267
Proposed Amendments: Rules in 471-030

Last Date for Comment: 4-18-05, 5 p.m.

Time:
11 am.
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Summary: The Employment Department is proposing to amend
rules in OAR Chapter 471-030 to:
Change the reference to “weeks” in 471-030-0048 to “hours”;
Change the requirement of needing a signature in order to cancel
a claim in 471-030-0095; and
Update the requirements of serving on a jury as it relates to a claim
in 471-030-0120.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, 875 Union St. NE, Salem, OR
97311
Telephone: (503) 947-1724

ecccccccoe

Date:
4-18-05

Location:

875 Union NE

Employment Dept. Auditorium
Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.610 & 657

Stats. Implemented: ORS 657.045

Proposed Amendments: Rules in 471-031

Last Date for Comment: 4-18-05, 5 p.m.

Summary: The Employment Department is proposing to amend
rules in OAR Chapter 471-031 to: Clarify the definition of “agri-
cultural labor.”

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, 875 Union St. NE, Salem, OR
97311

Telephone: (503) 947-1724

ecccccccoe

Time:
1 p.m.

Date:
4-18-05

Location:

875 Union NE

Employment Dept. Auditorium
Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.610 & 657

Stats. Implemented: ORS 657.280 & 657

Proposed Amendments: Rules in 471-040

Last Date for Comment: 4-18-05, 5 p.m.

Summary: The Employment Department is proposing to amend
rules in OAR Chapter 471-040 to: Clarify the procedure for request-
ing a hearing.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Address: Employment Department, 875 Union St. NE, Salem, OR
97311

Telephone: (503) 947-1724

ecccccccoe

Time:
2 p.m.

Date:
4-18-05

Location:

875 Union NE

Employment Dept. Auditorium
Salem, OR 97311

Hearing Officer: Richard Luthe

Stat. Auth.: ORS 657.610 & 657.158

Stats. Implemented: ORS 657.158

Proposed Adoptions: 471-020-0025

Last Date for Comment: 4-18-05, 5 p.m.

Summary: The Employment Department is proposing to adopt:
OAR 471-020-0025 to establish parameters for the Self-employment
assistance program.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Richard L. Luthe

Time:
3 p.m.
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Address: Employment Department, 875 Union St. NE, Salem, OR
97311
Telephone: (503) 947-1724

Employment Department,

Child Care Division
Chapter 414
Date: Time: Location:
4-18-05 9 a.m. 875 Union NE

Employment Dept. Auditorium
Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657.610
Stats. Implemented: ORS 657A.030
Proposed Amendments: 414-205-0170
Last Date for Comment: 4-18-05, 5 p.m.
Summary: OAR 414-205-0170 to clarify that an individual
enrolled in the Criminal History Registry may be removed or sus-
pended from the Registry in certain circumstances, and to reflect the
role of law enforcement agencies’ role in child protective services
investigations.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, Child Care Division, 875 Union
St., Salem, OR 97311
Telephone: (503) 947-1724

Landscape Architect Board

Chapter 804
Date: Time: Location:
5-13-05 10 a.m. 1193 Royvonne Ave. SE, #19

Conference Rm.

Sunset Center South

Salem, OR 97302
Hearing Officer: Andrew Leisinger
Stat. Auth.: ORS 671.415, 670.310, 182.462 & 671.365
Stats. Implemented: ORS 182.462
Proposed Amendments: 804-001-0002, 804-040-0000
Last Date for Comment: 5-2-05
Summary: The amendment of OAR 804-001-0002 allows the Ore-
gon State Board of Landscape Architect to adopt a budget for the
2005-2007 biennium. The expenditure limit for the biennium is
$245,650. A copy of the proposed budget and/or rule amendment is
available by contacting the agency Rules Coordinator.

The amendment of OAR 804-040-0000 increases the annual fee
for Landscape Architect registration from $225.00 to $250.00.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Susanna R. Knight
Address: Landscape Architect Board, 1193 Royvonne Ave SE, Suite
19, Salem, OR 97302
Telephone: (503) 589-0093
Oregon Department of Aviation
Chapter 738

Stat. Auth.: ORS 835.035 & 836.085

Stats. Implemented: ORS 836.085 & 836.095

Proposed Amendments: 738-020-0025

Last Date for Comment: 4-21-05

Summary: A rule amendment is proposed to delete subsection (5)
of OAR 738-020-0025. Oregon Law (ORS 836.085) allows the
Department to charge up to $300.00 (in addition to a nonrefundable
fee of $75) to pay for the cost of inspecting and approving an airport
site. Subsection (5) requires calculation of partial costs for airport site
investigations to allow for refunds from the $300 charge. It requires
the inspector to calculate certain actual “allowable costs” for per
diem, lodging, and motor pool charges. If the total was less than
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$300, the remainder would be refunded to the applicant. The Depart-
ment did not include staff labor cost, or travel by other than state
motor pool vehicles, as part of the allowable costs. The staff has stud-
ied past airport site inspections and finds that if labor and other trav-
el costs were included (as is permitted by law but not by the rule),
the costs would generally exceed $300. Rather than require indi-
vidual calculations, the staff proposes to charge the full $300 for each
inspection. The result would be a standard $300 fee for all site inves-
tigations.
Rules Coordinator: John Wilson
Address: Oregon Department of Aviation, 3040 25th St. SE, Salem,
OR 97302-1125
Telephone: (503) 378-4880, ext. 228

Oregon Public Employees Retirement System

Chapter 459

Location:

11410 SW 68th Pkwy.

Boardroom

PERS Headquarters

Tigard, OR

Hearing Officer: David K. Martin

Stat. Auth.: ORS 238.650 & 238.465(3)

Stats. Implemented: ORS 238.465 & OL 2003, Ch. 276, Sec. 2
Proposed Amendments: 459-045-0030

Last Date for Comment: 5-3-05

Summary: Clarifies that Alternate Payees are entitled to benefits
based on a member’s eligibility rather than a member’s actions or
choices. The rule modifications are necessary because the existing
rule provisions are unclear and contradictory and are more restric-
tive than the statute provides.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: David K. Martin

Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700

Telephone: (503) 603-7713

Date: Time:
4-26-05 2 p.m.

Oregon State Treasury
Chapter 170

Stat. Auth.: ORS 287

Stats. Implemented: ORS 288 & 293

Proposed Amendments: 170-061-0015

Last Date for Comment: 4-21-05

Summary: Defines fees charged by the Debt Management Division
of the Oregon State Treasury as staff to the Municipal Debt Advisory
Commission for services rendered to local government units. This
updates various provisions primarily fees to be charged for the
review and approval of an executed interest rate exchange agreement.
Rules Coordinator: Sally Furze

Address: Oregon State Treasury, 350 Winter St. NE , Suite 100,
Salem, OR 97301

Telephone: (503) 378-4633

ecccccccos

Oregon University System

Chapter 580
Date: Time: Location:
5-10-05 10-11 a.m. 1431 Johnson Ln.
Rm. 358 SCH
Eugene, OR

Hearing Officer: Donna Niegel, Mgr. Central Budget Op.

Stat. Auth.: ORS 351.070

Stats. Implemented: ORS 351.070

Proposed Amendments: 580-040-0040

Last Date for Comment: 5-11-05

Summary: To establish tuition and fees for the 2005-06 Academic
Year, including room and board rates.
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*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Marcia M. Stuart
Address: Oregon University System, PO Box 3175, Eugene, OR
97403-0175
Telephone: (541) 346-5795

Oregon University System,

Eastern Oregon University

Chapter 579

Stat. Auth.: ORS 351.070
Stats. Implemented: ORS 351.070
Proposed Amendments: 579-020-0006
Last Date for Comment: 4-21-05
Summary: Amend fees charged to students for special uses of facil-
ities, services or supplies at Eastern Oregon University.
Rules Coordinator: Lara Moore
Address: Oregon University System, Eastern Oregon University ,
One University Blvd., Inlow Hall 114, La Grande, OR 97850
Telephone: (541) 962-3773
Oregon University System,
University of Oregon
Chapter 571

Location:

Alsea & Coquille Rm.

EMU

University of Oregon

Eugene, OR

Hearing Officer: Connie Tapp, Office of the General Counsel
Stat. Auth.: ORS 352.004; Other Auth.: ORS 351.010 & 351.060
Stats. Implemented: ORS 352.004

Proposed Adoptions: 571-023-0000, 571-023-0100, 571-023-
0105, 571-023-0110, 571-023-0115, 571-023-0120

Proposed Amendments: 571-023-0005, 571-023-0025

Proposed Repeals: 571-023-0010, 571-023-0015, 571-023-0020,
571-023-0030, 571-023-0035, 571-023-0040

Last Date for Comment: 4-25-05, 12 p.m.

Summary: Revise and update student medical leave policy because
it is outdated and does not represent best practices for responding to
students’ need for medical leave to deal with serious health condi-
tions.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Connie Tapp

Address: Oregon University System, University of Oregon, 1226
University of Oregon, Eugene, OR 97403

Telephone: (541) 346-3082

Date: Time:
4-22-05 3 p.m.

ecccccccoe

Oregon Watershed Enhancement Board

Chapter 695
Date: Time: Location:
4-15-05 10:30 a.m. State Lands Bldg.
Land Board Rm.
Salem, OR

Hearing Officer: Wendy Hudson

Stat. Auth.: ORS 541.396

Stats. Implemented: ORS 541.375(9)

Proposed Adoptions: 695-035-0015

Proposed Amendments: Rules in 695-035

Last Date for Comment: 4-15-05

Summary: OWEB seeks public comment on proposed changes to
the Small Grant Program OARs. Established in 2002, the Program
provides funding through a competitive grant process for watershed
restoration projects of $10,000 or less. The revised rules address in
part: 1) Small Grant Team administration of the program, and 2) eli-
gible and ineligible projects.
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*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Bonnie Ashford

Address: Oregon Watershed Enhancement Board, 775 Summer St.
NE, Suite 360, Salem, OR 97301-1290

Telephone: (503) 986-0181

ecccccccoe

Oregon Youth Authority
Chapter 416
Date: Time: Location:
4-15-05 10 am. 530 Center St.
Suite 200

Salem, OR 97301
Hearing Officer: Kimberly Walker
Stat. Auth.: ORS 420A.025
Stats. Implemented: ORS 181.010, 181.066, 181.511-580,
420A.010 & 420A.020
Proposed Amendments: 416-800-0000, 416-800-0010, 416-800-
0050
Last Date for Comment: 4-15-05
Summary: OAR 416-800-0000 will be amended to delete “reduce
or” since it is the intent of the OYA to ensure no offender in OYA
custody is exploited or abused. OAR 416-800-0010 will be amend-
ed to reformat definitions and delete the term “youth offender.” OAR
416-800-0050 will be amended to add language that OYA staff are
subject to criminal history checks at the time of promotion or later-
al transfers, to delete the term “youth offender,” and to correct gram-
matical errors.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Kimberly Walker
Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301-3765
Telephone: (503) 378-3864

Public Utility Commission

Chapter 860
Date: Time: Location:
6-8-05 11 am. 550 Capitol St. NE

Public Utility Commission
Main Hearing Rm. - 1st Flr.
Salem, OR
Hearing Officer: Samuel J. Petrillo
Stat. Auth.: ORS 183, 756 & 759
Stats. Implemented: ORS 756.040, 759.030, 759.035, 759.045,
759.050, 759.240 & 759.450
Proposed Amendments: 860-023-0055, 860-032-0012, 860-034-
0390
Last Date for Comment: 6-8-05
Summary: The proposed telecommunications service quality rules
establish retail service quality standards that apply to telecommuni-
cations utilities, as well as competitive telecommunications
providers.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Diane Davis
Address: Public Utility Commission of Oregon, 550 Capitol St. NE,
Suite 215, Salem, OR 97301-2551
Telephone: (503) 378-4372

ecccccccos

Location:

550 Capitol St. NE

Public Utility Commission

Main Hearing Rm. - 1st Flr.
Salem, OR

Hearing Officer: Samuel J. Petrillo

Stat. Auth.: ORS 183, 756, 757 & 759

Stats. Implemented: ORS 756.040, 757.020, 759.005, 759.020,
759.030 - 759.050 & 759.450

Date: Time:
6-8-05 9 a.m.
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Proposed Adoptions: 860-023-0054

Proposed Amendments: 860-023-0000, 860-023-0001, 860-023-
0005

Last Date for Comment: 6-8-05

Summary: This rulemaking basically establishes default service
quality rules for intrastate toll carriers that have not specified levels
of service to their customers in accordance with ORS 759.020(6)
which states: “Any provider of intrastate toll service must inform
customers of the service level furnished by that provider, according
to rules of the commission. The commission, by rule shall determine
the level of intrastate toll service that is standard. Any provider of
intrastate toll service must identify the service level that provider
plans to furnish in an annual report to the commission. The com-
mission shall revoke the certification of any provider that does not
consistently furnish the service level identified in the provider’s
annual report.”

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, 550 Capitol St. NE,
Suite 215, Salem, OR 97301-2551

Telephone: (503) 378-4372

Racing Commission

Chapter 462
Date: Time: Location:
5-19-05 10 a.m. 800 NE Oregon St.
Rm. 140

Portland, OR
Hearing Officer: Stephen S. Walters, Commissioners
Stat. Auth.: ORS 462.270(3)
Stats. Implemented: ORS 462.270(3)
Proposed Amendments: 462-220-0040
Last Date for Comment: 5-19-05
Summary: Amends the rule by changing the manner in which per-
centages of total receipts are calculated and providing three differ-
ent payment options from which operators of Multi-jurisdictional
Wagering Hubs may choose to make payment to the Oregon Racing
Commission per ORS 462.725(3)(b).
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Carol N. Morgan
Address: Oregon Racing Commission, 800 NE Oregon St., Suite
310, Portland, OR 97232
Telephone: (503) 731-4052
Real Estate Agency
Chapter 863

Stat. Auth.: ORS 185.335, 696.265, 696.385, 696.425, 696.603 &
696.820

Stats. Implemented: ORS 696.020, 696.022, 696.028, 696.241,
696.255, 696.265, 696.280, 696.301, 696.361, 696.805, 696.810,
696.815 & 696.606

Proposed Adoptions: 863-015-0061, 863-015-0062, 863-015-
0076

Proposed Amendments: 863-010-0610, 863-010-0640, 863-015-
0015, 863-015-0020, 863-015-0030, 863-015-0035, 863-015-0045,
863-015-0050, 863-015-0060, 863-015-0065, 863-015-0075, 863-
015-0080, 863-015-0125, 863-015-0175, 863-015-0195, 863-015-
0215, 863-015-0260, 863-025-0015, 863-025-0020, 863-025-0025,
863-025-0030, 863-025-0035, 863-025-0040, 863-025-0045, 863-
025-0050, 863-025-0055, 863-025-0065, 863-025-0070

Last Date for Comment: 4-30-05

Summary: The proposed rule changes include three new rules:
defining affiliated and subsidiary organizations (OAR 863-015-
0062), requiring that a current mailing address by maintained at the
Agency (OAR 863-015-0062), and allowing facsimile signatures on
licensing documents. OAR 863-010-0061 and OAR 863-010-0640
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and OAR 863-015-0015 through OAR 863-015-0080 were amend-
ed with such minor “housekeeping” changes as clarifying license sta-
tus effective dates and fixing inconsistencies within those rules.
These amendments correct errors, duplication, references, and unnec-
essary verbiage, without significantly altering the meaning of the
rules. The proposed rule revisions also include a change to OAR 863-
015-0125 (Advertising) to streamline that rule. OAR 863-015-0175
(Report of litigation Involving Licensees) was amended to include
other administrative and Oregon state Bar proceedings in the report-
ing requirements. OAR 863-015-0195 (Licensed Personal Assistants)
was amended as provided by 2001°s Senate Bill 446. OAR 863-015-
0215 (Disclosure Pamphlet) was amended to conform to statutory
requirements. OAR 863-015-0260 (Records Retention) was amend-
ed changing the requirement of maintaining records at the broker’s
office from two years to six years. However, exception language is
provided.

The proposed Property Management rule changes, 863-025-0015
to 863-025-0070, were amended to eliminate redundant and unnec-
essary regulations and incorporate more business-friendly changes,
in accordance with the Governor’s directive to eliminate unnecessary
regulation and to streamline the regulatory process. The Real Estate
Commissioner consulted a property management task force con-
sisting of persons representing the residential and commercial prop-
erty management industry throughout the state to obtain public views
that assisted the agency in drafting the Property Management pro-
posed rules dealing with such issues as owner and tenant agreements,
property management client trust account requirements, and other
financial record keeping requirements.

Rules Coordinator: Brian DeMarco

Address: Real Estate Agency, 1177 Center St. NE, Salem, OR
97301-2505

Telephone: (503) 378-4170, ext. 237

Secretary of State,
Archives Division

Chapter 166
Date: Time: Location:
4-25-05 9:30 a.m. Archives Bldg.
(counties & 800 Summer St. NE
spec. dist.) Salem
4-25-05 10:30 a.m. Archives Bldg.
(cities) 800 Summer St. NE

Salem
Hearing Officer: Mary Beth Herkert
Stat. Auth.: ORS 192 & 357
Stats. Implemented: ORS 192.005 - 192.170 & 357.805 - 357.895
Proposed Amendments: 166-150-0005, 166-150-0110, 166-200-
0010, 166-200-0050
Last Date for Comment: 4-25-05
Summary: Deletes Administrative, General, Policy and Historical
and Ephemeral correspondence categories currently found in the
County General Schedule (OAR 166-150-0005) and replaces them
with Correspondence. Deletes General, Program, Policy and His-
torical and Ephemeral correspondence categories currently found in
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the City General Schedule (OAR 166-200-0010) and replaces them
with Correspondence. Also deletes Financial Correspondence
found in both the County General Schedule (OAR 166-150-0110)
and the City General Schedule (OAR 166-200-0050).

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Julie Yamaka

Address: Secretary of State, Archives Division, 800 Summer St. NE,
Salem, OR 97310

Telephone: (503) 373-0701, ext. 240

ecccccccos

Secretary of State,
Business Services Division
Chapter 167
Date: Time: Location:
4-20-05 1:30 p.m. Corporations Division

Conference. Rm.
Salem, OR
Hearing Officer: Rob Rickard
Stat. Auth.: ORS 279A.065 & 279A.070
Stats. Implemented: ORS 279A.065 & 279A.070
Proposed Adoptions: 167-001-0007, 167-001-0065, 167-001-
0081, 167-001-0085, 167-001-0300, 167-001-0360, 167-001-0600,
167-001-0605, 167-001-0620, 167-001-0625, 167-001-0630, 167-
001-0635
Proposed Amendments: 167-001-0005, 167-001-0010, 167-001-
0020, 167-001-0030, 167-001-0070
Last Date for Comment: 4-27-05
Summary: The current procurement rules will be repealed by HB
2341, effective March 1, 2005. Temporary rules have been filed to
allow current procurement processes to continue. These permanent
rules being considered in this hearing will replace those temporary
rules.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Robin Rickard
Address: Secretary of State, Business Services Division, 255 Capi-
tol St. NE, Suite 180, Salem, OR 97310
Telephone: (503) 986-2357
Travel Information Council
Chapter 733

Stat. Auth.: ORS 377.700 - 377.840

Stats. Implemented: ORS 183.310 - 183.550

Proposed Amendments: Rules in 733-030

Last Date for Comment: 4-30-05

Summary: The Travel Information Council held a quarterly meet-
ing on March 11, 2005. The Council proposed rule changes to allow
logo signs located on the primary and secondary state highway sys-
tem to display a maximum of six logo plaques per sign panel.
Rules Coordinator: Angela Willhite

Address: Travel Information Council, 229 Madrona Ave. SE, Salem,
OR 97302

Telephone: (503) 378-4508
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Board of Accountancy
Chapter 801

Adm. Order No.: BOA 2-2005

Filed with Sec. of State: 2-24-2005

Certified to be Effective: 3-1-05

Notice Publication Date: 2-1-05

Rules Amended: 801-001-0020, 801-001-0035

Subject: This rule is being modified to change the name of the Hear-
ings Officer Panel as revised, and to change the effective date of pro-
fessional standards to December 31, 2004.

Rules Coordinator: Kimberly Bennett—(503) 378-4181, ext. 24

801-001-0020
Hearing Panel Rules

The Oregon Board of Accountancy adopts by this reference the rules
for Office of Administrative Hearings Panel Rules (OAR chapter 137), as

promulgated by the Department of Justice.
Stat. Auth.: OL 1999 Ch. 849 Sec. 2-21
Stats. Implemented: ORS 673.185
Hist.: BOA 2-2001, f. 12-28-01, cert. ef. 1-1-02; BOA 1-2002, f. 12-27-02, cert. ef. 1-1-03;
BOA 2-2003, f. 12-23-03 cert. ef. 1-1-04; BOA 2-2005, f. 2-24-05 cert. ef. 3-1-05

801-001-0035
Professional Standards

The professional standards, interpretations, rulings and rules desig-
nated and adopted by the Board in OAR chapter 801 are those in effect as

of December 31, 2004.
Stat. Auth: ORS 183.332 & 673.410
Stats Implemented: ORS 183.337, 673.410
Hist.: BOA 2-2003, f. 12-23-03 cert. ef. 1-1-04; BOA 2-2005, f. 2-24-05 cert. ef. 3-1-05

Adm. Order No.: BOA 3-2005

Filed with Sec. of State: 2-24-2005

Certified to be Effective: 3-1-05

Notice Publication Date: 2-1-05

Rules Amended: 801-005-0010

Subject: Revised to correct citations to professional standards for
federal audits.

Rules Coordinator: Kimberly Bennett—(503) 378-4181, ext. 24

801-005-0010
Definitions

As used in OAR 801, the following terms or abbreviations have the
following meanings, unless otherwise defined therein:

(1) AICPA: American Institute of Certified Public Accountants.

(2) Applicant: a person applying for a certificate, license or permit to
practice public accountancy.

(3) Attest: includes the following financial statement services:

(a) An audit or other engagement to be performed in accordance with
the Statements on Auditing Standards (SAS):

(b) A review of a financial statement to be performed in accordance
with the Statement on Standards for Accounting and Review Services
(SSARS);

(c) An examination of prospective financial information to be per-
formed in accordance with the Statements on Standards for Attestation
Engagements (SSAE); and

(d) An agreed-upon-procedures report on a financial statement to be
performed in accordance with Statements on Standards for Attestation
Engagements (SSAE).

(e) The statements on standards specified in this definition are those
developed by the AICPA.

(4) Business organization: any form of business organization author-
ized by law, including but not limited to a proprietorship, partnership, cor-
poration, limited liability company, limited liability partnership or profes-
sional corporation.

(5) CPA or Certified Public Accountant: a person who has a cer-
tificate of certified public accountant issued under ORS 673.040.

(6) CPA Exam: the Uniform Certified Public Accountant
Examination.

(7) CPE: continuing professional education.

(8) Candidate: a person applying for the CPA Exam.

(9) Certificate: a certificate of certified public accountant issued
under ORS 673.040.
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(10) Client: a person who agrees with a licensee to receive any pro-
fessional service from the licensee.

(11) Commission: a fee calculated as a percentage of the total value
of the sale of a product or service that is paid or received in the form of
money or other valuable consideration.

(12) Compilation: a professional service performed in accordance
with the Statement on Standards for Accounting and Review Services
(SSARS) that is presenting, in the form of financial statements, information
that is the representation of management (owners) without undertaking to
express any assurance on the statements.

(13) Contingent fee: a fee established for the performance of any
professional service and directly or indirectly paid to a licensee pursuant to
an arrangement in which no fee will be charged unless a specified finding
or result is attained, or in which the amount of the fee is otherwise depend-
ent upon the finding or result of such service. A fee is not contingent if the
fee:

(a) Is fixed by courts or other public authorities; or

(b) In tax matters, is determined based on the results of judicial pro-
ceedings or the findings of governmental agencies.

(14) Direct supervision: a clear connection between the supervisor
and the person being supervised in terms of planning, coordinating, guid-
ing, inspecting, controlling and evaluating activities, and in discharging the
employee being supervised.

(15) Enterprise: any person or entity, whether organized for profit or
not, for which a licensee provides public accounting services.

(16) Financial statements: the presentation of financial data, includ-
ing accompanying notes, that is derived from accounting records and
intended to communicate an entity’s economic resources or obligations or
the changes therein, at a specific point in time, and/or the results of opera-
tions for a specific period of time, presented in accordance with generally
accepted accounting principles or a comprehensive basis of accounting
other than generally accepted accounting principles. Financial presenta-
tions included in tax returns are not financial statements. Incidental finan-
cial data included in management advisory services reports to support rec-
ommendations to a client are not financial statements. The method of
preparation (for example, manual or computer preparation) is not relevant
to the definition of a financial statement.

(17) Firm: a business organization as defined in ORS 673.010 that is
engaged in the practice of public accountancy and is required to be regis-
tered with the Board.

(18) First time candidate: a candidate for the CPA exam who is sit-
ting for the exam for the first time in any state.

(19) Generally Accepted Accounting Principles: accounting princi-
ples or standards generally accepted in the United States, including but not
limited to Statements of Financial Accounting Standards and interpreta-
tions thereof, as published by the Financial Accounting Standards Board,
and Statements of Governmental Accounting Standards and interpretations
thereof, as published by the Government Accounting Standards Board.

(20) Generally Accepted Auditing Standards: the Generally
Accepted Auditing Standards adopted by the American Institute of Certified
Public Accountants, together with interpretations thereof, as set forth in
Statements on Auditing Standards issued by the AICPA, and for federal
audits, the Single Audit Act and related U.S. Office of Management and
Budget Circulars published by the Government Accountability Office.

(21) Holding out as a CPA or PA: to assume or use by oral or writ-
ten communication the titles or designations “certified public accountant”
or “public accountant” or the abbreviations “CPA” or “PA,” or any number
or other title, sign, card or device tending to indicate that the person holds
a certificate or license and permit in good standing issued under the author-
ity of ORS 673 as a certified public accountant or a public accountant.

(22) Inactive status: permit status that may be granted to a licensee
who is not holding out as a CPA or PA and otherwise not engaged in the
practice of public accountancy, if the license is not suspended, on probation
or revoked.

(23) In good standing: the status of a holder of a permit, license or
registration issued by any jurisdiction, that is not inactive, suspended,
revoked, on probation or lapsed.

(24) Jurisdiction: the licensing authority for the practice of public
accountancy in any state, U.S. Territory or foreign country.

(25) License:

(a) A certificate, permit or registration, or a license issued under ORS
673.100, or other authority enabling the holder thereof to practice public
accountancy in this state; or
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(b) A certificate, permit, registration or other authorization issued by
a jurisdiction outside this state enabling the holder thereof to practice pub-
lic accountancy in that jurisdiction.

(26) Licensee: the holder of a license as defined in these rules.

(27) Material participation: participation that is regular, continuous
and substantial.

(28) Manager: a manager of a limited liability company.

(29) Member: a member of a limited liability company.

(30) NASBA: National Association of State Boards of Accountancy.

(31) Non-licensee owner: a person who does not hold a certificate,
license or permit as a certified public accountant or public accountant in
Oregon or in any other jurisdiction.

(32) PA or Public Accountant: a person who is the holder of a
license issued under ORS 673.100.

(33) Peer Review: a study, appraisal or review of one or more aspects
of the public accountancy work of a holder of a permit under ORS 673.150
or of a registered business organization that performs attestation or compi-
lation services. The peer review is conducted by a person or persons who
are permitted under ORS 673.150 to practice public accountancy and who
are independent of the permit holder or registered business organization
being reviewed.

(34) Permit: a permit to practice public accountancy issued under
ORS 673.150.

(35) Practice of public accountancy: performance of or any offer to
perform one or more services for a client or potential client, by a licensee
while holding out as a CPA or PA, of the professional services of account-
ing, tax, personal financial planning, litigation support services, and those
professional services for which standards are promulgated, such as
Statements of Financial Accounting Standards, Statements on Auditing
Standards, Statements on Standards for Accounting and Review Services,
Statements on Standards for Consulting Services, Statements of
Governmental Accounting Standards, and Statements on Standards for
Attestation Engagements, including the performance of such services while
in the employ of another person.

(36) Principal Place of Business: the physical location, as identified
by a licensee, where the licensee conducts substantial administrative or
management activities. For purposes of “substantial equivalency” the phys-
ical location cannot be in the State of Oregon.

(37) Professional: arising out of or related to the specialized knowl-
edge or skills associated with certified public accountants and public
accountants.

(38) Professional services: any services performed or offered to be
performed by a licensee for a client or potential client in the course of the
practice of public accountancy.

(39) Referral fee: includes, but is not limited to, a rebate, preference,
discount or any item of value, whether in the form of money or otherwise,
given or received by a certified public accountant, public accountant or
firm, to or from any third party, directly or indirectly, in exchange for the
purchase of any product or service, unless made in the ordinary course of
business.

(40) Registration: the authority issued under ORS 673.160 to a busi-
ness organization to practice public accountancy in this state.

(41) Returning candidate: a person who has received grades for any
section of the Uniform CPA exam in any state and who applies to sit for any
part of the CPA exam in Oregon.

(42) Single Audit Act: the Single Audit Act with the Single Audit Act
Amendments of 1996, as published by the United States Government
Accountability Office, Office of Management and Budget.

(43) Standards for Accounting and Review Services: the
Statements on Standards for Accounting and Review Services published by
the AICPA.

(44) Standards for board approved peer review programs: the
Standards for Performing and Reporting on Peer Reviews published by the
AICPA.

(45) Statements on Standards for Attestation Engagements: the
statements by that name issued by the AICPA.

(46) State: any state, territory or insular possession of the United
States, and the District of Columbia.

(47) Substantial equivalency: a determination by the National
Qualification Appraisal Service of the National Association of State Boards
of Accountancy that:

(a) The education, examination and experience requirements con-
tained in the statutes and administrative rules of another jurisdiction are
equivalent to or exceed the education, examination and experience require-
ments of the Uniform Accountancy Act; or

Oregon Bulletin

19

(b) An individual’s education, examination and experience qualifica-
tions are equivalent to or exceed the education, examination and experience
requirements of the Uniform Accountancy Act.

(48) Supervisor licensee: A certified public accountant or public
accountant whose license is not revoked, suspended, on probation, lapsed
or inactive, who qualifies under OAR 801-010-0065 as a supervisor for the
purpose of verifying the experience requirement of an applicant for certifi-
cation under OAR 801-010-0065 or the experience requirement of an appli-
cant for a public accountant license under OAR 801-010-0100.

(49) Uniform Accountancy Act (UAA): A model bill and set of reg-
ulations designed by the AICPA and NASBA to provide a uniform approach
to regulation of the accounting profession.

(50) Valid: Describes a certified public accountant certificate or per-
mit, a public accountant license or permit, municipal roster authority or
firm registration that is active and in good standing with the appropriate

licensing authority.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 670.310
Stats. Implemented: ORS 670.310
Hist.: 1AB 2-1982, f. & ef. 10-15-86 AB 1-1989, f. & cert. ef. 1-25-89; AB 2-1990, f. & cert
ef. 4-9-90; AB 1-1992, f. & cert. ef. 2-18-92; AB 1-1993, f. 1-14-93, cert. ef. 1-15-93; AB 6-
1993(Temp), f. 11-2-93, cert. ef. 11-4-93; AB 1-1994, f. & cert. ef. 1-21-94; AB 4-1994, f. &
cert. ef. 9-27-94; AB 5-1994, f. & cert. ef. 11-10-94; AB 2-1995, f. & cert. ef. 3-22-95; AB
3-1995, f. & cert. ef. 5-19-95; AB 4-1995, f. & cert. ef. 8-8-95; AB 1-1996, f. & cert. ef. 1-
29-96; AB 2-1996, f. & cert. ef. 9-25-96; AB 2-1997, f. & cert. ef. 3-10-97; BOA 1-1998, f.
& cert. ef. 1-26-98; BOA 6-1998, f. & cert. ef. 7-29-98; BOA 6-1999, f. 12-21-99, cert. ef.
1-1-00; BOA 3-2001, f. 12-28-01, cert. ef. 1-1-02; BOA 2-2002, f. 12-27-02, cert. ef. 1-1-03;
BOA 3-2003, f. 12-23-03 cert. ef. 1-1-04; BOA 3-2005, f. 2-24-05 cert. ef. 3-1-05

eecececcse

Board of Architect Examiners
Chapter 806

Adm. Order No.: BAE 1-2005

Filed with Sec. of State: 3-14-2005

Certified to be Effective: 7-1-05

Notice Publication Date: 1-1-05

Rules Amended: 806-001-0003

Subject: This rule is amended to adopt the Oregon State Board of
Architect Examiners’ 2005-2007 biennial budget; with an expendi-
ture limit of $647,750.

Rules Coordinator: Carol Halford—(503) 763-0662

806-001-0003
Biennial Budget

Pursuant to the provisions of ORS 182.462, following a public hear-
ing, the Board adopts by reference the Oregon State Board of Architect
Examiners 2005-2007 Biennial Budget of $647,750 covering the period
July 1, 2005, through June 30, 2007. The Board Administrator will amend
budgeted accounts as necessary, within the approved budget of $647,750,
for the effective operation of the Board. The Board will not exceed the
approved budget amount without amending this rule, notifying holders of
licenses, and holding a public hearing. Copies of the budget are available

from the Board’s office.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 671.125
Stats. Implemented: ORS 291 superseded by SB 546, 1997
Hist.: AE 1-1997(Temp), f. & cert. ef. 7-25-97; AE 3-1997, f. & cert. ef. 12-11-97; BAE2-
1998, f. & cert. ef. 6-22-98; BAE 2-1999, f. & cert. ef. 5-25-99; BAE 2-2001, f. 6-6-01, cert.
ef. 7-1-01; BAE 2-2003, f. 4-11-03 cert. ef. 7-1-03; BAE 1-2005, f. 3-14-05, cert. ef. 7-1-05

Board of Massage Therapists
Chapter 334

Adm. Order No.: BMT 1-2005

Filed with Sec. of State: 2-23-2005

Certified to be Effective: 2-23-05

Notice Publication Date: 12-1-04

Rules Amended: 334-010-0050

Subject: Re-write the continuing education rule to make it easier for
Massage Therapists to obtain their continuing education.

Rules Coordinator: Michelle Sherman—(503) 365-8657

334-010-0050
Continuing Education

The intent of Continuing Education is to protect the public by main-
taining and enhancing licensees’ professional knowledge and skills relating
to massage and bodywork practice.
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(1) Each licensee shall complete 25 hours of continuing education
each renewal period. At renewal time, each licensee shall sign and submit
a Board supplied CE form indicating they have completed 25 hours of con-
tinuing education. At least 12 hours must be contact hours defined as
instruction involving other massage and bodywork practitioners. The
remaining 13 hours may be contact hours or in areas as defined on Board
supplied CE form.

(2) The continuing education requirement shall not apply to a
licensee’s first license renewal.

(3) Continuing education must be completed within the renewal peri-
od. Contact hours taken in excess of the total number required may only be
carried over to the next subsequent renewal period.

(4) Continuing education records shall be maintained by each licens-
ee for a minimum of five years.

(5) If the Board finds indications of fraud or falsification of records,
investigative action shall be instituted. Findings may result in disciplinary
action including revocation of the licensee’s license.

(6) Failure to complete continuing education hours by the time of
renewal may result in denial of a license. Licensee has 30 days from date
of notification of non-compliance to come into compliance. Failure to be in
compliance may result in suspension of the license to practice massage.

(7) Continuing education must be in areas related to the practice of
massage or bodywork including theory, research, technique or business
development.

Stat. Auth.: ORS 687.081, 687.121 & 687.122

Stats. Implemented: ORS 687.011, 687.051, 687.057, 687.061, 687.081, 687.086 & 687.121

Hist.: BMT 1-1998(Temp), f. & cert. ef. 2-3-98 thru 7-31-98; BMT 2-1998, f. & cert. ef. 7-

22-98; BMT 1-2003, f. & cert. ef. 1-24-03; BMT 1-2004, f. & cert. ef. 2-23-04; BMT 2-

2004(Temp), f. & cert. ef. 3-16-04 thru 9-7-04; Administrative correction, 9-28-04; BMT 3-

2004(Temp), f.& cert. ef. 10-22-04 thru 4-19-05; BMT 1-2005, f. & cert. ef. 2-23-05

ccsscccccs

Board of Nursing
Chapter 851

Adm. Order No.: BN 1-2005

Filed with Sec. of State: 2-17-2005

Certified to be Effective: 2-17-05

Notice Publication Date: 1-1-05

Rules Amended: 851-050-0002

Subject: These rules cover the standards and scope of practice for
the Nurse Practitioner. This amendment would add the ACNM
(American College of Nurse-Midwives) Division of Accreditation as
an acceptable accrediting body for nurse practitioner (nurse-midwife)
program accreditation.

Rules Coordinator: KC Cotton—(503) 731-4754

851-050-0002
Application for Initial Certification as a Nurse Practitioner

(1) An applicant for initial certification in Oregon as a nurse practi-
tioner shall:

(a) Hold a current unencumbered registered nurse license in the State
of Oregon; and

(b) Meet the following educational requirements:

(A) A Master’s Degree in Nursing or a Doctorate in Nursing from a
CCNE (Commission on Collegiate Nursing Education) or NLNAC
(National League for Nursing Accreditation Commission) accredited grad-
uate nursing program; and

(B) Satisfactory completion of a Nurse Practitioner Program that
meets OAR 851-050-0001 requirements and is specific to the expanded
specialty role/category for which application is made.

(C) Nurse practitioner programs completed after January 1, 2005 shall
be formally affiliated within a CCNE, ACNM-DOA (American College of
Nurse-Midwives Division of Accreditation), or NLNAC accredited gradu-
ate level program at the Masters or post-masters graduate level; or an
equivalent non-U.S. graduate program as specified in OAR 851-050-
0001(11); and

(c) Meet the practice requirement in OAR 851-050-0004.

(2) An applicant for initial certification in Oregon who has been cer-
tified in another state as an advanced practice nurse, and who meets all
other requirements for certification, may be certified in Oregon if their pro-
gram meets the standards of OAR 851-050-0001 and was completed with-
in the following time frames:

(a) Prior to January 1, 1981, completion of a nursing educational pro-
gram leading to licensure as a registered nurse and subsequent completion
of a nurse practitioner program.
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(b) As of January 1, 1981, a nurse obtaining Oregon certification shall
have a minimum of a baccalaureate degree with a major in nursing and, in
addition, satisfactory completion of an educational program in the nurse
practitioner specialty area. Specialty preparation obtained within a bac-
calaureate nursing program does not meet this requirement.

(c) As of January 1, 1986, the minimum educational requirement for
Oregon shall be a Masters degree in Nursing with satisfactory completion
of an educational program in the nurse practitioner specialty area.

(3) The graduate degree requirement may be met prior to, concurrent
with, or after completion of the nurse practitioner program.

(4) The following documents shall be submitted as part of the initial
application process:

(a) An official transcript of the graduate program, showing degree
granted and received directly from the registrar of the university or college.

(b) An official transcript, or other evidence of satisfactory completion
of the nurse practitioner program showing all courses, grades, quality
points, grade point average, degree granted, date of graduation, appropriate
registrar’s signature or program director’s signature received by the Board
directly from the program or registrar.

(c) Evidence that the nurse practitioner program meets the Board’s
standards as described in OAR 851-050-0001.

(5) An applicant for initial certification in Oregon as a nurse practi-
tioner shall meet all requirements for prescribing authority described in
OAR 851-050-0125 and obtain prescribing authority under the provisions
of OAR 851-050-0120.

(6) Revocation, suspension, or any other encumbrance of a registered
nurse license held in another state, territory of the United States, or any for-
eign jurisdiction may be grounds for denial of certification in Oregon.

(7) The applicant shall submit all fees required by the Board with the
application. The fees are not refundable. An application for initial certifica-
tion, which remains incomplete after one calendar year, shall be considered

void.
Stat. Auth.: ORS 678.375, 678.380 & 678.390
Stats. Implemented: ORS 678.380 & 390
Hist.: NER 34, f. & ef. 10-1-76; NER 8-1985, f. & ef. 12-9-85; NB 3-1990, f. & cert. ef. 4-
2-90; Renumbered from 851-020-0300; NB 12-1990, f. & cert. ef. 12-28-90; NB 3-
1993(Temp), f. & cert. ef. 2-26-93; NB 8-1993, f. & cert. ef. 8-23-93; NB 7-1996, f. & cert.
ef. 10-29-96; Administrative correction 3-23-98; BN 10-2003, f. & cert. ef. 10-2-03; BN 1-
2005, f. & cert. ef. 2-17-05

Adm. Order No.: BN 2-2005

Filed with Sec. of State: 2-17-2005

Certified to be Effective: 2-17-05

Notice Publication Date: 1-1-05

Rules Amended: 851-050-0131

Subject: The Board is authorized by ORS 678.385 to determine by
rule and revise periodically the drugs and medicines to be included
in the formulary that may be prescribed by a nurse practitioner act-
ing under ORS 678.375, including controlled substances listed in
Schedules II, III, III N, IV and V. The amendments add the Novem-
ber and December 2004 and January 2005 updates to Drug Facts and
Comparisons to the formulary.

Rules Coordinator: KC Cotton—(503) 731-4754

851-050-0131
Formulary for Nurse Practitioners with Prescriptive Authority

(1) The following definitions apply for the purpose of these rules:

(a) “Appliance or device” means an instrument, apparatus, imple-
ment, machine, contrivance, implant, in vitro reagent or other similar or
related article, including any component part or accessory, which is
required under federal or state law to be prescribed by a practitioner and
dispensed by a pharmacist.

(b) “Formulary” means a specific list of drugs determined by the
Board. The formulary for nurse practitioners with prescriptive authority
shall be all the drugs in the Drug Facts and Comparisons dated January
2005 with the exception of certain drugs and drug groups, which are listed
below.

(c) “Board” means the Oregon State Board of Nursing.

(2) The Board as authorized by ORS 678.385 (1993), shall determine
the drugs which nurse practitioners may prescribe, shall periodically revise
the formulary by rulemaking hearing at each regular Board meeting and
shall transmit the list of those drugs which are exceptions to the formulary,
and which nurse practitioners may not prescribe, to nurse practitioners with
prescriptive authority and other interested parties.

(3) The formulary is constructed based on the following premises:
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(a) Nurse practitioners may provide care for specialized client popu-
lations within each nurse practitioner category/scope of practice;

(b) Nurse practitioner prescribing is limited by the nurse practitioner’s
scope of practice and knowledge base within that scope of practice;

(c) Nurse practitioners may prescribe the drugs appropriate for
patients within their scope of practice as defined by OAR 851-050-0005;

(d) Nurse practitioners may prescribe drugs for conditions the nurse
practitioner does not routinely treat within the scope of their practice pro-
vided there is ongoing consultation/collaboration with another health care
provider who has the authority and experience to prescribe the drug(s);

(e) Nurse practitioners shall be held strictly accountable for their pre-
scribing decisions;

(f) All drugs on the formulary shall have Food and Drug
Administration (FDA) approval.

(4) Nurse practitioners with prescriptive authority are authorized to
prescribe:

(a) All over the counter drugs;

(b) Appliances and devices.

(5) Nurse practitioners are authorized to prescribe the following drugs
as listed in Drug Facts and Comparisons dated January 2005:

(a) Nutrients and Nutritional Agents — all drugs except Flavocoxid
(Limbrel).

(b) Hematological Agents — all drugs except Drotrecogin Alfa
(Xigris); and Treprostinil Sodium (Romodulin).

(c) Endocrine and Metabolic Agents — all drugs except:

(A)1131;

(B) Gallium Nitrate; and

(C) Mifepristone (Mifeprex); and

(D) Abarelix (Plenaxis).

(d) Cardiovasculars — all drugs except:

(A) Cardioplegic Solution;

(B) Fenoldopam Mesylate (Corlopam);

(C) Dofetilide (Tikosyn); and

(D) Bosentan (Tracleer).

(e) Renal and Genitourinary Agents — all drugs;

(f) Respiratory Agents — all drugs;

(g) Central Nervous System Agents:

(A) Class II Controlled Substances — Only the following drugs:

(i) Tincture of opium;

(ii) Codeine;

(iii) Hydromorphone;

(iv) Morphine;

(v) Oxycodone, Oxymorphone;

(vi) Topical Cocaine Extracts and Compounds;

(vii) Fentanyl;

(viii) Meperidine;

(ix) Amphetamines;

(x) Methylphenidates;

(xi) Pentobarbital;

(xii) Secobarbital;

(xiii) Methadone Hydrochloride (in accordance with OAR 851-045-
0015(2)(n) and 851-050-0170); and

(xiv) Levorphanol.

(B) General Anesthetic Agents — no drugs which are general anes-
thetic barbiturates, volatile liquids or gases, with the exception of nitrous
oxide; and

(C) Chymopapain is excluded.

(h) Gastrointestinal Agents — all drugs except: Monooctanoin;

(i) Anti-infectives, Systemic — all drugs;

(j) Biological and Immunologic Agents — all drugs except
Basiliximab (Simulect);

(k) Dermatological Agents — all drugs except Psoralens;

(1) Ophthalmic and Otic Agents — all drugs except:

(A) Punctal plugs;

(B) Collagen Implants;

(C) Indocyanine Green;

(D) Hydroxypropal (Methyl) Cellulose;

(E) Polydimethylsiloxane;

(F) Fomivirsen Sodium (Vitravene);

(G) Verteporfin;

(H) Levobetaxolol HCL (Betaxon);

(I) Travoprost (Travatan);

(J) Bimatoprost (Lumigan); and

(K) Unoprostone Isopropyl (Rescula).

(m) Antineoplastic Agents — all drugs except:
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(A) NCI Investigational Agents;

(B) Samarium Sm53;

(C) Denileukin Diftitox (Ontak);

(D) BCG, Intravesical (Pacis);

(E) Arsenic Trioxide (Trisenox);

(F) Ibritumomab Tiuxetan (Zevalin);

(G) Tositumomab and Iodine 131 I-Tositumomab (Bexxar); and

(H) Sclerosol.

(n) Diagnostic Aids:

(A) All drugs except Arbutamine (GenESA);

(B) Thyrotropin Alfa (Thyrogen);

(C) Miscellaneous Radiopaque agents — no drugs from this category
except:

(i) Iopamidol;

(ii) Iohexol; and

(iii) Ioxilan (Oxilan).

Stat. Auth.: ORS 678.375 & 678.385

Stats. Implemented: ORS 678.385

Hist.: NB 11-1993(Temp), f. 10-26-93, cert. ef. 11-4-93; NB 2-1994, f. & cert. ef. 4-15-94;

NB 7-1994, f. & cert. ef. 9-28-94; NB 3-1995, f. & cert. ef. 4-12-95; NB 6-1995(Temp), f. &

cert. ef. 6-15-95; NB 8-1995, f. & cert. ef. 6-29-95; NB 11-1995, f. & cert. ef. 10-9-95; NB

1-1996, f. & cert. ef. 2-29-96; NB 3-1996, f. & cert. ef. 6-11-96; NB 8-1996, f. & cert. ef. 10-

30-96; NB 10-1996, f. & cert. ef. 12-2-96; NB 5-1997, f. & cert. ef. 3-6-97; NB 7-1997, f. &

cert. ef. 5-13-97; NB 8-1997, f. & cert. ef. 7-1-97; NB 13-1997, f. & cert. ef. 9-29-97; NB

14-1997, f. & cert. ef. 12-11-97; BN 4-1998, f. & cert. ef. 3-13-98; BN 5-1998, f. & cert. ef.

5-11-98; BN 8-1998, f. & cert. ef. 7-16-98; BN 12-1998, f. & cert. ef. 9-22-98; BN 13-1998,

f. & cert. ef. 12-1-98; BN 1-1999, f. & cert. ef. 3-4-99; BN 3-1999, f. & cert. ef. 5-4-99; BN

5-1999, f. & cert. ef. 7-1-99; BN 9-1999, f. & cert. ef. 10-20-99; BN 13-1999, f. & cert. ef.

12-1-99; BN 3-2000, f. & cert. ef. 2-25-00; BN 5-2000, f. & cert. ef. 4-24-00; BN 8-2000, f.

& cert. ef. 7-3-00; BN 9-2000, f. & cert. ef. 9-18-00; BN 10-2000, f. & cert. ef. 12-15-00;

BN 2-2001, f. & cert. ef. 2-21-01; BN 6-2001, f. & cert. ef. 4-24-01; BN 9-2001, f. & cert.

ef. 7-9-01; BN 13-2001, f. & cert. ef. 10-16-01; BN 4-2002, f. & cert. ef. 3-5-02; BN 11-

2002, f. & cert. ef. 4-25-02; BN 14-2002, f. & cert. ef. 7-17-02; BN 19-2002, f. & cert. ef.

10-18-02; BN 21-2002, f. & cert. ef. 12-17-02; BN 2-2003, f. & cert. ef. 3-6-03; BN 4-2003,

f. & cert. ef. 4-23-03; BN 8-2003, f. & cert. ef. 7-7-03; BN 10-2003, f. & cert. ef. 10-2-03;

BN 13-2003, f. & cert. ef. 12-9-03; BN 6-2004, f. & cert. ef. 2-26-04; BN 10-2004, f. & cert.

ef. 5-4-04; BN 12-2004, f. & cert. ef. 7-13-04; BN 15-2004, f. & cert. ef. 10-26-04; BN 16-

2004, f. & cert. ef. 11-30-04; BN 2-2003, f. & cert. ef. 2-17-05

Board of Optometry
Chapter 852

Adm. Order No.: OPT 1-2005
Filed with Sec. of State: 2-23-2005
Certified to be Effective: 2-23-05
Notice Publication Date: 2-1-05
Rules Amended: 852-005-0010, 852-010-0015, 852-010-0020, 852-
010-0023, 852-010-0027, 852-050-0018, 852-070-0030
Subject: 852-005-0010 - Establishes purchasing policies and pro-
cedures.
852-010-0015; 852-010-0020; 852-010-0023 - Defines conditions
for application for examination and licensure.
852-010-0027 - Further defines unprofessional conduct.
852-050-0018 - Defines official address of record.
852-070-0030 - Clarifies continuing education reporting require-
ments.
Rules Coordinator: David W. Plunkett—(503) 373-7721, ext. 23

852-005-0010
Purchasing

(1) The Oregon Board of Optometry adopts by reference the Oregon
Board of Optometry’s Purchasing Policies and Procedures. These
Purchasing Policies and Procedures contain all of the purchasing related
provisions applicable to the Oregon Board of Optometry and are control-
ling except as otherwise required by statute or rule. Any additions or revi-
sions to the Oregon Board of Optometry’s Purchasing Policies and
Procedures require action of the full Board.

(2) Copies of the Purchasing Policies and Procedures are available for

review at the Board’s office.
Stat. Auth.: ORS 182 & ORS 683
Stats. Implemented: ORS 182.460(4)
Hist.: OPT 5-1998, f. 6-29-98, cert. ef. 7-1-98; OPT 1-2005, f. & cert. ef. 2-23-05

852-010-0015
Application for Examination and Licensure

(1) Each applicant must meet educational qualifications and must
comply with the requirements of ORS 683.040 before the applicant will be
accepted for examination and licensure.

(2) Each inquiry regarding application for licensure as a Doctor of
Optometry must be directed to the office of the Board of Optometry.
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(3) The application will be completed upon receipt by the Board of:

(a) An application form;

(b) A copy of the official final transcript from an accredited College
of Optometry indicating receipt of the Doctor of Optometry degree;

(c) A copy of the record establishing satisfactory completion of a
course in pharmacology as it applies to optometry from an institution
approved under ORS 683.040(2) when applicable;

(d) Verification of the passage of the examination of the National
Board of Examiners in Optometry;

(e) Receipt by the Board’s office of the $150 application fee; and

(f) Confirmation that a candidate for licensure has not been sanc-
tioned for violating the laws, rules and standards of ethics of another juris-
diction if licensed therein.

(g) Documentation of completion of the required continuing opto-
metric education.

(4) Any application received from an optometrist who has been sanc-
tioned by revocation of license by another optometric licensing jurisdiction

shall be reviewed on a case by case basis by the Board.
Stat. Auth.: ORS 683 & ORS 182
Stats. Implemented: ORS 683.140, 683.060, 683.270 & 182.466
Hist.: OE 2, f. 12-5-57; OE 2-1984, f. & ef. 7-14-84; OP 1-1987, f. & ef. 4-30-87; OP 1-1989,
f. 1-13-89, cert. ef. 1-16-89; OP 1-1991, f. & cert. ef. 4-12-91; OP 2-1992, f. & cert. ef. 10-
21-92; OP 2-1993(Temp), f. & cert. ef. 5-17-93; OP 3-1993, f. & cert. ef. 10-27-93; OP 2-
1994, f. & cert. ef. 7-22-94; OPT 1-2001, f. 6-18-01, cert. ef. 7-1-01; OPT 1-2005, f. & cert.
ef. 2-23-05

852-010-0020
Rules for Examination and Licensure

(1) Pursuant to ORS 683.060(2), the Board will require a passing
score on Parts I, II, III, (PAM and Clinical Skills) and TMOD (Treatment
and Management of Ocular Disease) of the National Board of Examiners in
Optometry (NBEO)examination. NBEO standards for passing the NBEO
examination will be acceptable to the Board.

(2) The applicant for examination and licensure must:

(a) Provide confirmation from all states ever licensed regarding vio-
lation of laws, rules and standards of ethics while licensed in those states.

(b) Submit documentation of continuing education hours as required
in OAR 852-070.

(c) Pass a written examination relating to Oregon optometric law and
administrative rules, and

(A) Score at least 75 on the written examination

(B) Must pass the written examination within the 12 months previous
to date of Oregon licensure.

(C) Since the Administrative Rule and Law examination is not clini-
cal in nature, any applicant who does not receive a passing score on the
Administrative Rule and Law examination may retake the Administrative
Rule and Law examination within 90 days of the reading of the results. The
Board will set a location, date and time for the administration. The exami-
nation fee for each administration of the Administrative Rule and Law
examination by the Board is $75.

(D) Any applicant whose conduct constitutes cheating or subverting
of the process of the evaluation of professional competency by the Board
or by an examiner may be dismissed from the examination and denied

licensure.
Stat. Auth.: ORS 182 & ORS 683
Stats. Implemented: ORS 683.060, 683.270 & 182.466
Hist.: OE 2, f. 12-5-57; OE 8, f. 4-23-71, ef. 5-25-71; OE 2-1979, f. & ef. 10-29-79; OE 2-
1984, f. & ef. 7-14-84; OE 1-1985, f. & ef. 7-9-85; OP 1-1987, f. & ef. 4-30-87; OP 12-
1988(Temp), f. & cert. ef. 8-30-89; OP 1-1989, f. 1-13-89, cert. ef. 1-16-89; OP 1-1991, f. &
cert. ef. 4-12-91; OP 2-1992, f. & cert. ef. 10-21-92; OP 2-1993(Temp), f. & cert. ef. 5-17-
93; OP 3-1993, f. & cert. ef. 10-27-93; OPT 6-1998, f. 12-28-98, cert. ef. 1-1-99; OPT 1-
2001, f. 6-18-01, cert. ef. 7-1-01; OPT 1-2005, f. & cert. ef. 2-23-05

852-010-0023
Rules for Endorsement Examination and Licensure

Pursuant to ORS 683.220 the Board may grant to an applicant a
license by endorsement for the practice of optometry if the applicant:

(1) Holds a license for the practice of optometry obtained by exami-
nation in another state in the United States;

(2) Has been continuously engaged in the practice of optometry for
not less than two years immediately proceeding the application to the
Board;

(3) Has educational qualifications the Board considers equivalent to
the educational requirements necessary for licensing by the Board at the
time the applicant commenced the practice of optometry. The educational
requirements shall include a passing score on Parts I, II, III, (PAM and
Clinical Skills) and TMOD (Treatment and Management of Ocular
Disease) of the National Board of Examiners in Optometry (NBEO) exam-

Oregon Bulletin

22

ination or its equivalent, as determined by the Board. NBEO standards for
passing the NBEO examination will be acceptable to the Board;

(4) Submits documentation satisfactory to the Board of continuing
optometric education hours equivalent to the requirements established by
OAR 852-70;

(5) Provides confirmation from all states ever licensed regarding vio-
lation of laws, rules and standards of ethics while licensed in those states.
The National Practitioner Data Bank and the Healthcare Integrity and
Protection Data Bank shall be queried for adverse actions on each person
making an application for licensure by endorsement.

(6) Pays the licensure by endorsement application fee of $250; and

(7) Passes a written examination relating to Oregon optometric law
and administrative rules.

(a) Must score at least 75 on the written examination;

(b) Must pass the written examination within the 12 months previous
to date of Oregon licensure.

(c) Since the Administrative Rule and Law examination is not clinical
in nature, any applicant who does not receive a passing score on the
Administrative Rule and Law examination may retake the Administrative
Rule and Law examination within 90 days of the reading of the results. The
Board will set a location, date and time for the administration. The exami-
nation fee for each administration of the Administrative Rule and Law
examination by the Board is $75.

(8) Any applicant whose conduct constitutes cheating or subverting of
the process of the evaluation of professional competency by the Board or
by an examiner may be dismissed from the examination and denied licen-

sure.
Stat. Auth.: ORS 683 & ORS 182
Stats. Implemented: ORS 683.220, ORS 683.270 & ORS 182.466
Hist.: OPT 2-2001, f. 12-13-01, cert. ef. 1-1-02; OPT 1-2005, f. & cert. ef. 2-23-05

852-010-0027
Definition of Unprofessional Conduct

Unprofessional conduct within the meaning of ORS 683.140(3)
includes, but is not limited to:

(1) Fraud, misrepresentation or dishonesty.

(2) Advertising optometric services, treatments, or advice in which
untruthful, improbable, misleading, deceiving or impossible statements are
made.

(3) Aiding an unlicensed person in the practice of optometry.

(4) Failure to train and supervise any unlicensed person who performs
any work covered in this chapter.

(5) Permitting another person to use the licensee’s certificate.

(6) Excessive use of intoxicants.

(7) Unlawful use of drugs or controlled substances.

(8) The use of threats or harassment or to delay or to obstruct any per-
son in providing evidence in any investigation, disciplinary action, or other
legal action instituted by the Board.

(9) The discharge of an employe based primarily on the employe’s
attempt to comply or aid in the compliance of the Board’s rules.

(10) The use of threats, harassment, or any other conduct which
obstructs or delays a member of the Board, a member of the Board’s staff
or a duly appointed agent of the Board in carrying out their functions under
the Board’s rules.

(11) Willfully deceiving or attempting to deceive the Board, an
employe of the Board, or an agent of the Board in reference to any matter
under investigation by the Board including the alteration or destruction of
any records in order to obstruct or delay an investigation by the Board.

(12) Failing to respond in writing to a Board request for information
as required.

(13) Failing to appear before the Board at a time and place designat-
ed by the Board for such appearance.

(14) Violations of ORS 676.110(5) (use of titles), which states, in part,
that any person practicing optometry who uses the title “doctor”, or any con-
traction thereof, “clinic”, “institute”, “specialist” or any other assumed name
or title in connection with the profession, in all advertisements, profession-
al notices, or any written or printed matter must add the word “optometrist”
or the words “doctor of optometry” or “optometric physician.”

(15) Conduct which could be construed as moral turpitude; and

(16) Any conduct or practice contrary to recognized standards of
ethics of the optometric profession which includes:

(a) Sexual abuse — comprises conduct which constitutes a violation
of any provision of ORS 163.305 through 163.465, Criminal Sexual
Offenses, if proven by at least a preponderance of the evidence in any crim-
inal, civil, or administrative litigation, or admitted or stipulated by the pro-
fessional.
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(b) Sexual Violation — Comprises professional-patient sex, whether
initiated by the patient or not, and engaging in any conduct with a patient
that is sexual, or may be reasonably interpreted as sexual, including, but not
limited to: sexual intercourse; genital to genital contact; oral to genital con-
tact; oral to anal contact; oral to oral contact except CPR; touching breasts,
genitals, or any sexualized body part for any purpose other than appropriate
examination or treatment or where the patient has refused or has withdrawn
consent; encouraging the patient to masturbate in the presence of the pro-
fessional or masturbation by the professional while the patient is present.

(c) Sexual Impropriety — Comprises any behavior, gestures, or
expressions that are seductive or sexually demeaning to a patient of normal
sensibilities; inappropriate procedures, including, but not limited to, dis-
robing or draping practices that reflect a lack of respect for the patient’s pri-
vacy; inappropriate comments about or to the patient, including, but not
limited to, making sexual comments about a patient’s body or undercloth-
ing, making sexualized or sexually demeaning comments to a patient, inap-
propriate comments on the patient’s or professional’s sexual orientation
(homosexual or heterosexual or bisexual), making comments about poten-
tial sexual performance during an examination or consultation, requesting
the details of sexual history or sexual likes or dislikes; initiation by the pro-
fessional of conversation regarding the sexual problems, preferences or
fantasies of the professional or the patient; kissing of a sexual nature.

(17) Failing to make full payment to the Board of all Board assessed
fees, fines and penalties.

(18) Failing to give written notification to the Board of any discipli-
nary action or sanction related to the practice of optometry by any state
licensing agency.

(19) Failing to give written notification to the Board of any felony or
misdemeanor convictions except minor traffic offenses.

(20) Failing to keep complete and accurate records for a patient.

(21) Failing to retain or make appropriate transfer of the care of
patient records.

(22) Failing to comply with a Board order.

(23) Failing to use, prescribe or administer controlled substances in
Schedules III — V within the scope of practice of optometry or in a man-

ner that impairs the health and safety of an individual.
Stat. Auth.: ORS 683 & ORS 182
Stats. Implemented: ORS 683.140, ORS 683.270 & ORS 182.466
Hist.: OP 1-1987, f. & ef. 4-30-87; OP 1-1991, f. & cert. ef. 4-12-91; OP 2-1992, f. & cert.
ef. 10-21-92; OP 1-1993, f. & cert. ef. 2-10-93; OP 3-1993, f. & cert. ef. 10-27-93; OPT 2-
2000, f. 4-28-00, cert. ef. 5-1-00; OPT 3-2000, f. 6-26-00, cert. ef. 7-1-00; OPT 2-2002, f. &
cert. ef. 12-18-02; OPT 1-2005, f. & cert. ef. 2-23-05

852-050-0018
Official Address of Record

(1) In accordance with ORS 683.100, each Doctor of Optometry shall
notify the board in writing of his/her practice location, which is automati-
cally recorded as the licensee’s official address of record for mailing pur-
poses. The licensee may change the official address of record to a home
address or another address by notifying the Board in writing of the new
mailing address. All correspondence from the Board will be sent to the des-
ignated official address of record. The official address of record must
include a street address. Post office boxes are not acceptable unless a street
address is included with it.

(2) Failure to notify the Board in writing of a change in the licensee’s
official address of record in accordance with (1) above may subject the
licensee to a fee of $50 for the first failure; $100 for the second failure;

$200 for each subsequent failure.
Stat. Auth.: ORS 683 & ORS 182
Stats. Implemented: ORS 683.070, 683.100, 683.120, 683.270 & 182.466
Hist.: OPT 2-2002, f. & cert. ef. 12-18-02; OPT 1-2005, f. & cert. ef. 2-23-05

852-070-0030
Calculation of Credit

A Doctor of Optometry shall be required to meet the continuing opto-
metric education requirement beginning with the second license year
renewal period following the year of original licensure by the Board.

(1) This applies only to graduates of optometry school not more than
one year post graduation.

(2) All other Doctors of Optometry must meet the continuing opto-

metric education requirements of division 70.
Stat. Auth.: ORS 182 & ORS 683
Stats. Implemented: ORS 683.210 & ORS 182.466
Hist.: OE 16, f. 2-11-74, ef. 3-11-74; OE 2-1984, f. & ef. 7-14-84; OP 1-1987, f. & ef. 4-30-
87; OP 2-1994, f. & cert. ef. 7-22-94; OPT 2-1998, f. 6-10-98, cert. ef. 6-15-98; OPT 1-2005,
f. & cert. ef. 2-23-05
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Bureau of Labor and Industries
Chapter 839

Adm. Order No.: BLI 7-2005

Filed with Sec. of State: 2-25-2005

Certified to be Effective: 3-1-05

Notice Publication Date: 1-1-05

Rules Ren. & Amended: 839-016-0000 to 839-025-0000, 839-016-
0002 to 839-025-0002, 839-016-0003 to 839-025-0003, 839-016-
0004 to 839-025-0004, 839-016-0006 to 839-025-0006, 839-016-
0007 to 839-025-0007, 839-016-0008 to 839-025-0008,
839-016-0010 to 839-025-0010, 839-016-0013 to 839-025-0013,
839-016-0020 to 839-025-0020, 839-016-0025 to 839-025-0025,
839-016-0030 to 839-025-0030, 839-016-0033 to 839-025-0033,
839-016-0034 to 839-025-0034, 839-016-0035 to 839-025-0035,
839-016-0040 to 839-025-0040, 839-016-0043 to 839-025-0043,
839-016-0045 to 839-025-0045, 839-016-0050 to 839-025-0050,
839-016-0054 to 839-025-0054, 839-016-0060 to 839-025-0060,
839-016-0065 to 839-025-0065, 839-016-0080 to 839-025-0080,
839-016-0085 to 839-025-0085, 839-016-0090 to 839-025-0090,
839-016-0095 to 839-025-0095, 839-016-0100 to 839-025-0100,
839-016-0150 to 839-025-0150, 839-016-0155 to 839-025-0155,
839-016-0200 to 839-025-0200, 839-016-0210 to 839-025-0210,
839-016-0220 to 839-025-0220, 839-016-0230 to 839-025-0230,
839-016-0240 to 839-025-0240, 839-016-0300 to 839-025-0300,
839-016-0310 to 839-025-0310, 839-016-0320 to 839-025-0320,
839-016-0330 to 839-025-0330, 839-016-0340 to 839-025-0340,
839-016-0500 to 839-025-0500, 839-016-0510 to 839-025-0510,
839-016-0520 to 839-025-0520, 839-016-0530 to 839-025-0530,
839-016-0540 to 839-025-0540, 839-016-0700 to 839-025-0700,
839-016-0750 to 839-025-0750

Subject: The renumbering of the Prevailing Wage Rate rules con-
forms the rules to the provisions of HB 2341 (revised “Public Con-
tracting Code”), passed by the 2003 Legislature, in ORS 279A, 279B
and 279C. They are “housekeeping” in nature and conform to the
statutes implemented.

Rules Coordinator: Marcia Ohlemiller—(503) 731-4212

839-025-0000
Notice of Proposed Rules

(1) Prior to the permanent adoption, amendment, or repeal of any rule
relating to Prevailing Wage Rates on Public Works, the Bureau of Labor
and Industries must give notice of intended action as required in OAR 839-
002-0002.

(2) The notice provisions in OAR 839-002-0002 do not apply to the
determination of prevailing wage rates pursuant to ORS 279C.815(2) or to
the adoption of such rates as rule amendments to OAR 839-025-0700 and

839-025-0750.
Stat. Auth.: ORS 279 & 651.060(4)
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; BLI 26-2000(Temp), f. 12-19-00, cert. ef. 12-20-00 thru 6-18-01; BLI 15-
2001, f. & cert. ef. 11-14-01; BLI 9-2004, f. 7-26-04, cert. ef. 7-27-04; Renumbered from
839-016-0000, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0002
Model Rules of Procedure

The Attorney General’s Model Rules of Procedure, effective
September 9, 1995, are hereby adopted by reference as permanent rules for
Prevailing Wage Rates on Public Works matters except that the Model
Rules of Procedure shall not apply to contested cases conducted for viola-
tions of ORS Chapter 279C enforced by the Bureau of Labor and
Industries. The rules for contested case proceedings are set forth in OAR
839-050-0000 to 839-050-0420. Any matters not addressed in OAR 839-
050-0000 to 839-050-0420 will be governed by the Model Rules of

Procedure.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or the Bureau of Labor and Industries.]
Stat. Auth.: ORS 183, 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 9-1986, f. &
ef. 9-2-86; BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0002, BLI 7-2005,
f. 2-25-05, cert. ef. 3-1-05
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839-025-0003
Forms

(1) All forms referenced in these rules may be obtained on the
bureau’s website; www.boli.state.or.us or at the address listed below.

(2) Completed forms, requests and fees referenced in these rules may
be filed with the Prevailing Wage Rate Unit, Wage and Hour Division,
Bureau of Labor and Industries, 800 NE Oregon St. #1045, Portland, OR

97232.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0003, BLI 7-
2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0004
Definitions

As used in these rules, unless the context requires otherwise:

(1) “Apprentice” means:

(a) A person employed and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of Labor,
Bureau of Apprenticeship and Training (BAT) or with any state apprentice-
ship agency recognized by BAT; or

(b) A person in probationary employment as an apprentice in such an
apprenticeship program, but who is not individually registered in the pro-
gram, but who has been certified by the BAT or a state apprenticeship
agency to be eligible for probationary employment as an apprentice.

(2) “The Basic Hourly Rate of Pay” or “Hourly Rate” means the rate
of hourly wage, excluding fringe benefits, paid to the worker.

(3) “Bureau” means the Bureau of Labor and Industries.

(4) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries, or designee.

(5) “Construction” means the initial construction of buildings and
other structures, or additions thereto, and of highways and roads.
“Construction” does not include the transportation of material or supplies
to or from the public works project by employees of a construction con-
tractor or construction subcontractor.

(6) “Division” means the Wage and Hour Division of the Bureau of
Labor and Industries.

(7) “Employ” includes to suffer or permit to work.

(8) “Fringe benefits” means the amount of:

(a) The rate of contribution irrevocably made on a regular basis and
not less often than quarterly by a contractor or subcontractor to a trustee or
to a third person pursuant to a plan, fund or program; and

(b) The rate of costs to the contractor or subcontractor which may be
reasonably anticipated in providing benefits to workers pursuant to an
enforceable commitment to carry out a financially responsible plan or pro-
gram which is committed in writing to the workers affected, for medical or
hospital care, pensions on retirement or death, compensation for injuries or
illness resulting from occupational activity, or insurance to provide any of
the foregoing, for unemployment benefits, life insurance, disability and
sickness insurance or accident insurance, for vacation and holiday pay, for
defraying costs of apprenticeship or other similar programs or for other
bona fide fringe benefits, but only where the contractor or subcontractor is
not required by other federal, state or local law to provide any of such ben-
efits. Other bona fide fringe benefits do not include reimbursement to work-
ers for meals, lodging or other travel expenses, nor contributions to indus-
try advancement funds (CIAF for example).

(9) “Major renovation” means the remodeling or alteration of build-
ings and other structures within the framework of an existing building or
structure and the alteration of existing highways and roads, the contract
price of which exceeds $25,000.

(10) “Nonprofit organization,” as used in subsection OAR 839-025-
0100(2), means an organization or group of organizations described in sec-
tion 501(c)(3) of the Internal Revenue Code that is exempt from income tax
under section 501(a) of the Internal Revenue Code.

(11) “Normal business hours” means the hours during which the
office of the contractor or subcontractor is normally open for business. In
the absence of evidence to the contrary, the Division will consider the hours
between 8:00 a.m. and 5:00 p.m., excluding the hours between 12:00 noon
and 1:00 p.m., on weekdays as normal business hours.

(12) “Overtime” means all hours worked:

(a) On Saturdays;

(b) On the following legal holidays:

(A) Each Sunday;

(B) New Year’s Day on January 1;

(C) Memorial Day on the last Monday in May;

(D) Independence Day on July 4;
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(E) Labor Day on the first Monday in September;

(F) Thanksgiving Day on the fourth Thursday in November;

(G) Christmas Day on December 25.

(c) Over 40 hours in a week; and either

(d) Over eight (8) hours in a day; or

(e) Over 10 hours in a day provided:

(A) The employer has established a work schedule of four consecu-
tive days (Monday through Thursday or Tuesday through Friday) pursuant
to OAR 839-025-0034; and

(B) The employer operates in accordance with this established work
schedule.

(13) “Overtime rate” means the basic hourly rate of pay multiplied by
one and one-half.

(14) “Overtime wages” means the overtime hours worked multiplied
by the overtime rate.

(15) “Person” includes a public or private corporation, a partnership,
a sole proprietorship, a limited liability company, a government or govern-
mental instrumentality.

(16) “Prevailing wage rate claim” means a claim for wages filed by a
worker with the Division.

(17) “Public agency” means the State of Oregon or any political sub-
division thereof or any county, city, district, authority, public corporation or
entity and any of their instrumentalities organized and existing under law
or charter.

(18) “Public funds” means any revenue, money or that which can be
valued in money collected for, or in the custody and control of a public
agency.

(19) “Public work,” “public works” or “public works project”
includes but is not limited to roads, highways, buildings, structures and
improvements of all types, the construction, reconstruction, major renova-
tion or painting of which is carried on or contracted for by any public
agency the primary purpose of which is to serve the public interest regard-
less of whether title thereof is in a public agency but does not include the
reconstruction or renovation of privately owned property which is leased by
a public agency.

(20) “Public works contract” or “contract” means any contract, agree-
ment or understanding, written or oral, into which a public agency enters
for any public work.

(21) “Reconstruction” means highway and road resurfacing and
rebuilding, the restoration of existing highways and roads, and the restora-
tion of buildings and other structures.

(22) “Reconstruction or renovation of privately owned property
which is leased by a public agency” includes improvements of all types
within the framework or footprint of an existing building or structure.
“Reconstruction and renovation of privately owned property which is
leased by a public agency” does not include:

(a) New construction that is initiated with the intent to lease to an
identified public agency, either exclusively or as a primary tenant. A pri-
mary tenant is one who leases 51% or more of the space.

(b) Tenant improvements that meet the following criteria:

(A) Are paid for with public funds, either directly or indirectly as
defined in OAR 839-025-0100(1)(d)(A) and (B); and

(B) Are performed according to plans, specifications, or criteria fur-
nished by one or more identified public agencies; and

(C) Comprise 51% or more of the value of the building or structure.
When the cost of the tenant improvements are borne by more than one pub-
lic agency, prevailing wage coverage will not be found unless the public
agencies act as a joint enterprise for the purposes of the construction project.

(i) For buildings or structures constructed within the past three years,
the value will be determined by the total construction cost.

(ii) For buildings constructed more than three years before the tenant
improvements, the value will be the real market value determined for prop-
erty tax purposes.

(23) “Site of work” is defined as follows:

(a) The site of work is limited to the physical place or places where
the construction called for in the contract will remain when work on it has
been completed, and other adjacent or nearby property used by the con-
tractor or subcontractor in such construction which can reasonably be said
to be included in the site.

(b) Except as provided in paragraph (c) of this section, fabrication
plants, mobile factories, batch plants, borrow pits, job headquarters, tool
yards and similar facilities, are part of the site of work provided they are
dedicated exclusively, or nearly so, to the performance of the contract or
project, and are so located in proximity to the actual construction location
that it would be reasonable to include them. Such facilities which are estab-
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lished by a supplier of materials for the project after the opening of bids are
deemed to be dedicated exclusively to the performance of the contract or
project.

(c) Not included in the site of work are permanent home offices,
branch plant establishments, fabrication plants, and tool yards of a contrac-
tor or subcontractor whose locations and continuance in operation are
determined wholly without regard to a particular contract or project. In
addition, fabrication plants, batch plants, borrow pits, job headquarters, tool
yards, and similar facilities of a commercial supplier or materialman which
are established by a supplier of materials for the project before opening of
bids and not on the project site, are not included in the site of work. Such
permanent, previously established facilities are not part of the site of the
work, even where the operations for a period of time may be dedicated
exclusively, or nearly so, to the performance of a contract or project.

(24) “Special wage determination” means a wage determination made
at the request of a public contracting agency and which is applicable only
to specific job classes. A special wage determination is issued in those cases
where there is no current wage determination applicable to specific job
classes and the use of such job classes is contemplated on a public works
project.

(25) “Trade” or “occupation” is defined in accordance with the pre-
vailing practices of the construction industry in Oregon.

(26) “Trainee” means a person registered and receiving on-the-job
training in a construction occupation under a program which has been
approved in advance by the U.S. Department of Labor, Bureau of
Apprenticeship and Training as meeting its standards for on-the-job train-
ing programs and which has been so certified by that bureau.

(27) “Wage determination” includes the original decision and any
subsequent amendments made by the commissioner in accordance with
ORS 279C.815.

(28) “Wages” or “Prevailing Wages” means the basic hourly rate of
pay and fringe benefits as defined in section (8) of this rule.

(29) “Worker” means a person employed on a public works project
and whose duties are manual or physical in nature (including those work-
ers who use tools or who are performing the work of a trade), as distin-
guished from mental, professional or managerial. The term “worker”
includes apprentices, trainees and any person employed or working on a
public works project in a trade or occupation for which the commissioner

has determined a prevailing rate of wage. (See OAR 839-025-0035.)
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.334
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 7-1989(Temp),
f. 10-2-89, cert. ef. 10-3-89; BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 3-1996, f. & cert. ef.
1-26-96; BL 8-1996, f. 8-26-96, cert. ef. 9-1-96; BL 3-1997(Temp), f. 7-31-97, cert. ef. 8-1-
97; BL 1-1998, f. & cert. ef. 1-5-98; BLI 15-2001, f. & cert. ef. 11-14-01; BLI 5-2002, f. 2-
14-02, cert. ef. 2-15-02; Renumbered from 839-016-0004, BLI 7-2005, f. 2-25-05, cert. ef.
3-1-05

839-025-0006
Purpose and Procedure for Addition of Trade

(1) As a result of technological advancements and/or policy changes,
new trades periodically emerge in the construction industry. When this hap-
pens, it may be appropriate for the commissioner to add such trades into the
prevailing wage rate determinations. The following procedure is designed
to insure that new trades are included in prevailing wage rate determina-
tions when appropriate.

(2) Any person may request the addition of a trade by submitting a
written request to the Prevailing Wage Rate Unit. This request must, at a
minimum, specify:

(a) Name of proposed trade;

(b) Minimum education required; and

(c) Description of minimum skills required and tools used.

(3) The PWR Coordinator will recommend to the commissioner
whether or not to conduct a complete study of the proposed trade. The
requesting party will be notified in writing by the PWR Coordinator of the
commissioner’s decision.

(4) If the PWR Coordinator conducts the requested study, the follow-
ing areas, at a minimum, will be included in the review:

(a) Relevant practices of the U.S. Department of Labor under the
Davis-Bacon Act;

(b) Whether the proposed trade is substantially different from trades
included in the current wage determination;

(c) The relevant prevailing practices in the State of Oregon.

(5) The PWR Coordinator will submit a report and a recommendation
to the commissioner.

(6) The commissioner will decide whether or not to include the pro-
posed trade. The requesting party will be notified in writing of the com-
missioner’s decision.
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Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.348 - 279.380

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0006,
BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0007
Purpose and Procedure for Special Wage Determination

(1) In planning a public works project, public contracting agencies
periodically require the use of a trade not normally included in wage deter-
minations. Special wage determinations allow the commissioner to recog-
nize a trade and establish a rate for it. This procedure also allows the com-
missioner to respond in a timely fashion to the needs of the contracting
agency. Special wage determinations are not available when the wage
determination is applicable.

(2) Any public contracting agency may submit a written request for a
special wage determination to the Prevailing Wage Rate Unit. The request
must contain:

(a) A written description of the work to be performed; and

(b) An identification of the requested trade(s).

(3) Within two weeks the PWR Coordinator will recommend to the
commissioner whether or not a special wage determination should be estab-
lished.

(4) If a special wage determination is to be allowed, the PWR
Coordinator will provide the requesting agency with the instruments, pro-
cedures, and minimum requirements for conducting a wage survey. The
requesting agency will conduct the wage survey in accordance with bureau
procedures and submit the results to the PWR Coordinator.

(5) The PWR Coordinator will review the data for methodological
compliance and accuracy and submit it to the commissioner with a recom-
mendation.

(6) The commissioner will approve or disapprove the special wage
determination request after considering the PWR Coordinator’s recommen-
dation. The contracting agency will be notified, in writing, of the commis-
sioner’s final decision.

(7) If the special wage determination is approved, it is valid only for
the locality specified in the special wage determination and only until the
first day of July following the date of approval unless amended prior to that
date.

(8) A copy of the approved special wage determination will be kept

on file by the PWR Coordinator and the Wage and Hour Division.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0007,
BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0008
List of Planned Public Improvements

(1) As used in this rule the term “Public improvement” has the same
meaning as it does in ORS 279A.010(aa).

(2) Each public agency must prepare and file with the commissioner
a list of every public improvement known to the agency that the agency
plans to fund during the subsequent budget period. The list must be sub-
mitted to the Prevailing Wage Rate Unit not less than 30 days prior to the
adoption of the agency’s budget. If the agency revises its list after the adop-
tion of its budget, the agency must file the revised list with the commis-
sioner at that time.

(3) Copies of the lists of planned public improvements filed with the
commissioner by public agencies as required by ORS 279C.305(2) are
available to the public upon written request to the Prevailing Wage Rate
Unit. The request must contain the following information:

(a) The name of the public agency;

(b) The name of any division, section or department of the public
agency, if applicable; and

(c) The approximate date of the budget period for which the list was
filed.

(4) The cost of supplying copies requested in section (3) of this rule
will be calculated in accordance with OAR 839-030-0010, which sets forth
the fees to be charged by the bureau when responding to requests for copies
of public records.

(5) To assist public contracting agencies in complying with the provi-
sions of ORS 279C.305 and these rules, the commissioner has prepared two
forms, WH-118 and WH-119. The use of these forms by the public con-
tracting agency is optional. However, the statutory requirements of ORS
279C.305(2) are satisfied when these forms are completed and mailed to
the Prevailing Wage Rate Unit. The forms should be completed as follows:

(a) The Planned Public Improvement Summary form, WH-118,
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should be used to summarize all planned projects in the subsequent fiscal
year, noting the project information requested on the form;

(b) ORS 279C.305 requires public contracting agencies to show that
they are conforming to state policy when they plan to use their own per-
sonnel and equipment on projects estimated to exceed $125,000. The
Capital Improvement Project Cost Comparison Estimate form, WH-119,
should be completed for the purpose of complying with this provision. In
developing cost comparisons, unit costs which can be substantiated by the
agency'’s cost accounting system should be used. Contractor unit prices that

reflect bidding data should also be used.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002,
f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0008, BLI 7-2005, f. 2-25-05, cert.
ef. 3-1-05

839-025-0010
Payroll and Certified Statement

(1) The form required by ORS 279C.845 is the Payroll and Certified
Statement form, WH-38. This form must accurately and completely set out
the contractor’s or subcontractor’s payroll for each week during which the
contractor or subcontractor employs a worker upon a public works project.

(2) The contractor or subcontractor may submit the weekly payroll on
the WH-38 form or may use a similar form providing such form contains
all the elements of the WH-38 form. When submitting the weekly payroll
on a form other than WH-38, the contractor or subcontractor must attach
the certified statement contained on the WH-38 form to the payroll forms
submitted.

(3) Each Payroll and Certified Statement form must be submitted by
the contractor or subcontractor to the public contracting agency by the fifth
business day of each month following a month in which workers were
employed upon a public works project.

(4) The Payroll and Certified Statement forms received by the public
contracting agency are public records subject to the provisions of ORS
192.410 to 192.505. As such, they must be made available upon request.
Pursuant to ORS 279C.845(2), information submitted on certified state-
ments may be used only to ensure compliance with the provisions of ORS
279C.800 through 279C.870.

[ED. NOTE: Forms and Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & 651.060

Stats. Implemented: ORS 279.348 - 279.380

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 13-1992, f. &
cert. ef. 12-14-9; BL 3-1996, f. & cert. ef. -1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-
02; Renumbered from 839-016-0010, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0013
Notice of Award Form

(1) The notification form required by ORS 279C.835 is the Notice of
Award of Public Works Contract form, WH-81.

(2) The public contracting agency must file the Notice of Award of
Public Works Contract form, WH-81, with the Prevailing Wage Rate Unit
within 30 days of the date the contract was awarded.

(3) Pursuant to ORS 279C.835, the Notice of Award of Public Works
Contract form, WH-81, must include a copy of the disclosure of first-tier
subcontractors submitted to the public contracting agency by the contractor.

(4) Public contracting agencies are not required to file a Notice of
Award of Public Works Contract form when the contract awarded is not
regulated under the provisions of ORS 279C.800 to 279C.870.

[ED. NOTE: Forms and Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.348 - 279.380

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0013,
BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0020
Public Works Contracts and Contract Specifications; Required
Conditions

(1) Every public works contract must contain the following:

(a) A condition or clause that, if the contractor fails, neglects, or refus-
es to make prompt payment of any claim for labor or services furnished to
the contractor or a subcontractor by any person, or the assignee of the per-
son, in connection with the public works contract as such claim becomes
due, the proper officer or officers of the public contracting agency may pay
such claim and charge the amount of the payment against funds due or to
become due the contractor by reason of the contract (Reference: ORS
279C.515);

(b) A condition that no person will be employed for more than 10
hours in any one day, or 40 hours in any one week except in cases of neces-
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sity, emergency, or where the public policy absolutely requires it, and in
such cases the person so employed must be paid at least time and one-half
the regular rate of pay for all time worked:

(A) For all overtime in excess of eight hours a day or 40 hours in any
one week when the work week is five consecutive days, Monday through
Friday; or

(B) For all overtime in excess of 10 hours a day or 40 hours in any
one week when the work week if four consecutive days, Monday through
Friday; and

(C) For all work performed on Saturday and on any legal holiday
specified in ORS 279C.540.

(c) A condition that an employer must give notice to employees who
work on a public works contract in writing, either at the time of hire or
before commencement of work on the contract, or by posting a notice in a
location frequented by employees, of the number of hours per day and days
per week that the employees may be required to work (Reference: ORS
279C.520);

(d) A condition that the contractor must promptly, as due, make pay-
ment to any person, co-partnership, association or corporation, furnishing
medical, surgical and hospital care or other needed care and attention, inci-
dent to sickness or injury, to employees of such contractor, of all sums
which the contractor agrees to pay for such services and all moneys and
sums which the contractor collected or deducted from the wages of the con-
tractor’s employees pursuant to any law, contract or agreement for the pur-
pose of providing or paying for such service (Reference: ORS 279C.530);

(e) A provision that each worker in each trade or occupation employed
in the performance of the contract either by the contractor, subcontractor or
other person doing or contracting to do or contracting for the whole or any
part of the work on the contract, must be paid not less than the applicable
prevailing rate of wage. This provision must be included in all contracts
regardless of the price of any individual contract, as long as the combined
price of all contracts awarded on the project is $25,000 or more (Reference:
ORS 279C.830);

(f) A provision that the contractor must pay to the commissioner a fee
equal to one tenth of one percent (.001) of the contract price but no less than
$100 nor more than $5,000 regardless of the contract price; that the fee
must be paid no later than 10 days after receipt of the first progress payment
or 60 days after work on the contract has begun, whichever comes first; that
final adjustments to the fee must be made within 30 days of the final
progress payment after completion of the contract.

(2) The specifications for every public works contract must contain a
provision stating the existing prevailing rate of wage in effect at the time
the initial specifications were first advertised for bid solicitations.

(3) The provision described in subsection (2) must be included in all
specifications for each contract awarded on the project, regardless of the
price of any individual contract, so long as the combined price of all con-
tracts awarded on the project is $25,000 or more. (Reference: ORS
279C.830.) A statement incorporating the existing prevailing wage rate into
the specifications by reference will not satisfy these requirements;

(4) All specifications for each contract awarded on the project must
contain a provision stating that the contractor must pay to the commission-
er a fee equal to one tenth of one percent (.001) of the contract price but no
less than $100 nor more than $5,000 regardless of the contract price pur-
suant to ORS 279C.825. The fee must be paid no later than 10 days after
receipt of the first progress payment or 60 days after work on the contract
has begun, whichever comes first; that final adjustments to the fee must be
made within 30 days of the final progress payment after completion of the
contract (Reference: ORS 279C.830).

(5) Public contracting agencies may obtain, without cost, a copy of
the existing prevailing rate of wages for use in preparing the contract spec-
ifications by contacting the Prevailing Wage Rate Unit or any office of the

bureau.
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.316
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 7-1989(Temp), f. 10-2-89, cert. ef. 10-3-89;
BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 3-1996, f. & cert. ef. 1-26-96; BL 3-1997(Temp),
f. 7-31-97, cert. ef. 8-1-97; BL 1-1998, f. & cert. ef. 1-5-98; BLI 5-2002, f. 2-14-02, cert. ef.
2-15-02; Renumbered from 839-016-0020, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0025
Required Records

(1) All contractors and subcontractors performing work on public
works contracts shall make and maintain for a period of three (3) years from
the completion of work upon such public works records necessary to deter-
mine whether the prevailing rate of wage and overtime has been or is being
paid to workers upon public works.

(2) In addition to the Payroll and Certified Statement, Form WH-38,
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records necessary to determine whether the prevailing wage rate and over-
time wages have been or are being paid include but are not limited to
records of:

(a) The name and address of each employee;

(b) The work classification or classifications of each employee;

(c) The rate or rates of monetary wages and fringe benefits paid to
each employee;

(d) The rate or rates of fringe benefit payments made in lieu of those
required to be provided to each employee;

(e) Total daily and weekly compensation paid to each employee;

(f) The daily and weekly hours worked by each employee;

(g) Apprenticeship and Training Agreements;

(h) Any deductions, rebates or refunds taken from each employee’s
total compensation and actual wages paid;

(i) Any payroll and other such records pertaining to the employment
of employees upon a public work.

(3) When apprentices and/or trainees are employed on a public works
project, the records must clearly distinguish them from other employees.

(4) When a contractor or subcontractor employs a worker on public
works projects and non public works projects during the same work week
and the worker is paid a rate of pay which is less than the prevailing wage
rate when working on a non public works project, the contractor or sub-
contractor must separately record the hours worked on the public works
projects and those hours worked elsewhere.

(5) Contractors shall maintain records documenting that the appropri-
ate fee was paid. Such records shall be maintained for a period of two years
and shall include but are not limited to:

(a) Contract documents showing the contract price;

(b) Change orders or other adjustments to the final contract price;

(c) Receipts showing amounts paid.

Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.348 - 279.380

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; Renumbered from 839-016-0025, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0030
Records Availability

(1) Every contractor and subcontractor performing work on a public
works contract shall make available to representatives of the Wage and
Hour Division records necessary to determine if the prevailing wage rate
has been or is being paid to workers upon such public work and records
showing contract prices and sums paid as fees to the bureau. Such records
shall be made available to representatives of the Wage and Hour Division
for inspection and transcription during normal business hours.

(2) The contractor or subcontractor shall make the records referred to
in section (1) of this rule available within 24 hours of a request from a rep-
resentative of the Wage and Hour Division or at such later date as may be
specified by the division.

(3) When a prevailing wage rate claim or complaint has been filed
with the Wage and Hour Division or when the division has otherwise
received evidence indicating that a violation has occurred and upon a writ-
ten request by a representative of the Division a public works contractor or
subcontractor shall send a certified copy of such contractor’s or subcon-
tractor’s payroll records to the Division within ten days of receiving such
request. The Division’s written request for such certified copies will indi-
cate that a prevailing wage rate claim has been filed or that the division has

received evidence indicating that a violation has occurred.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 3-1996, f. & cert. ef. 1-26-96; Renumbered
from 839-016-0030, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0033
Posting Requirements

(1) Every contractor or subcontractor must post the prevailing wage
rates applicable to the project in a conspicuous place at the site of work.
The posting must be easily accessible to employees working on the project.
Contractors may obtain a copy of the applicable wage rates by contacting
the Prevailing Wage Rate Unit or any office of the bureau.

(2) When a contractor or subcontractor provides for or contributes to
a health and welfare plan or pension plan for employees who are working
on a public works project, the contractor or subcontractor must post a notice
containing the following information:

(a) A description of the plan or plans;

(b) Information on how and where claims can be made; and

(c) Where to obtain more information.

(3) The notice required to be posted in section (2) of this rule must be

Oregon Bulletin

27

posted in a conspicuous place at the site of work and be easily accessible to
employees working on the project. The notice must be posted in the same
location as the prevailing wage rate pursuant to section (1) of this rule.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02,
cert. ef. 2-15-02; Renumbered from 839-016-0033, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0034
Establishing a Work Schedule

(1) Employers must give written notice to employees who work on a
public contract of the days per week and number of hours per day they may
be required to work.

(2) The notice required by section (1) of this rule may be given:

(a) At the time the employee is hired;

(b) Prior to commencing work on the contract; or

(c) By posting a notice at a place frequented by and accessible to
employees.

(3) If an employer fails to give the notice required by section (1) of
this rule, the work schedule will be presumed to be a five-day work sched-
ule.

(4) The work schedule may be changed by the employer if the change
is intended to be permanent and is not designed to evade the overtime
requirements of ORS 279C.540 and OAR 839-025-0050. Notice of any
work schedule changes intended to be made by an employer must be pro-

vided in writing to affected employees in advance of the change.
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.334
Hist.: BL 3-1997(Temp), f. 7-31-97, cert. ef. 8-1-97; BL 1-1998, f. & cert. ef. 1-5-98;
Renumbered from 839-016-0034, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0035
Payment of Prevailing Rate of Wage

(1) Every contractor or subcontractor employing workers on a public
works project must pay to such workers no less than the prevailing rate of
wage for each trade or occupation, as determined by the commissioner, in
which the workers are employed.

(2) Every person paid by a contractor or subcontractor in any manner
for the person’s labor in the construction, reconstruction, major renovation
or painting of a public work is employed and must receive no less than the
prevailing rate of wage, regardless of any contractual relationship alleged
to exist. Thus, for example, if partners are themselves performing the duties
of a worker, the partners must receive no less than the prevailing rate of
wage for the hours they are so engaged.

(3) Persons employed on a public works project and who are spend-
ing more than 20% of their time during any workweek in performing duties
which are manual or physical in nature as opposed to mental or manageri-
al in nature are workers and must be paid the prevailing rate of wage.
Mental or managerial duties include, but are not limited to, administrative,
executive, professional, supervisory or clerical duties.

(4) Persons employed on a public works project for the manufacture
or furnishing of materials, articles, supplies or equipment (whether or not a
public agency acquires title to such materials, articles, supplies or equip-
ment during the course of the manufacture or furnishing, or owns the mate-
rials from which they are manufactured or furnished) are not workers
required to be paid the prevailing rate of wage unless the employment of
such persons is performed in connection with and at the site of the public
works project.

(5) Persons employed on a public works project who are employed by
a commercial supplier of goods or materials must be paid no less than the
prevailing rate of wage when the work is performed at the “site of work™ as
that term is defined in OAR 839-025-0004(23) or when the work is per-
formed in fabrication plants, batch plants, barrow pits, job headquarters,
tool yards or other such places that are dedicated exclusively or nearly so
to the public works project.

(6) Persons employed on a public works project by the construction
contractor or construction subcontractor to transport materials or supplies
to or from the public works project are required to be paid the prevailing
wage rate for work performed in connection with the transportation of
materials or supplies at the “site of work™ as that term is defined in OAR
839-025-0004(23).

(7) Persons employed on a public works project for service work as
opposed to construction work are not workers required to be paid the pre-
vailing rate of wage.

(8) Every apprentice, as defined in these rules, must be paid not less
than the appropriate percentage of the applicable journeyman’s wage rate
and fringe benefits as determined pursuant to ORS 279C.800 to 279C.870.
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Any worker listed on a payroll at an apprentice wage rate, who is not an
apprentice as defined in these rules must be paid not less than the applica-
ble prevailing rate of wage for the classification of work actually per-
formed. In addition, if the total number of apprentices employed exceeds
the ratio permitted in the applicable standards, all apprentices so employed
must be paid not less than the applicable journeyman’s prevailing wage rate
for work actually performed.

(9) Every trainee, as defined in these rules, must be paid not less than
the appropriate percentage of the applicable journeyman’s wage rate and
fringe benefits determined pursuant to ORS 279C.800 to 279C.870. Any
worker listed on a payroll at a trainee wage rate, who is not a trainee as
defined in these rules must be paid not less than the applicable prevailing
rate of wage for the classification of work actually performed. In addition,
if the total number of trainees employed exceeds the ratio permitted in the
applicable standards, all trainees so employed must be paid not less than the

applicable journeyman’s prevailing wage rate for work actually performed.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.350
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 7-1989(Temp),
f. 10-2-89, cert. ef. 10-3-89; BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 8-1996, f. 8-26-96,
cert. ef. 9-1-96; BL 1-1997(Temp), f. & cert. ef. 4-29-97; BL 4-1997, f. & cert. ef. 8-29-97;
BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0035, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0040
Payment of Fringe Benefits

(1) Each contractor and subcontractor required to pay workers the
prevailing rate of wage must pay no less than the hourly rate of pay and
fringe benefits as determined by the Commissioner.

(2) The rate of pay for fringe benefits paid to apprentices and trainees
shall be not less than such rate paid to the majority of such apprentices and
trainees in the same trade or occupation as determined by the commission-
er. If there is no majority in the same trade or occupation, as determined by
the commissioner, apprentices and trainees shall be paid the full amount of
the fringe benefits.

(3) The requirements of section (1) of this rule are met when the
amount of the fringe benefit or benefits is paid to the worker, in cash, in lieu
of a third party administering a fringe benefit or benefits program.

(4) When a contractor or subcontractor pays an hourly rate of pay
which exceeds that which is determined by the Commissioner, the amount
by which the rate is exceeded may be credited toward payment of the
amount of fringe benefits determined by the Commissioner for the trade or
occupation.

(5) When a contractor or subcontractor pays a rate for any one fringe
benefit which exceeds that which is determined for the fringe benefit, the
amount by which the rate is exceeded may be credited toward payment of
the amount to be paid for all fringe benefits as determined by the
Commissioner for the trade or occupation.

(6) When a contractor or subcontractor pays an amount for fringe ben-
efits which exceeds that which is determined by the Commissioner the
amount by which it exceeds the determination may be credited toward pay-

ment of the hourly rate of pay as determined by the Commissioner.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.350
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 1-1997(Temp), f. & cert. ef. 4-29-97; BL 4-
1997, f. & cert. ef. 8-29-97; Renumbered from 839-016-0040, BLI 7-2005, f. 2-25-05, cert.
ef. 3-1-05

839-025-0043
Frequency of Payment of Fringe Benefits

(1) Contributions made by a contractor or subcontractor to a fringe
benefit program must be made on a regular basis and not less often than
quarterly.

(2) Fringe benefit payments made directly to the worker in lieu of a
contribution to a fringe benefit program must be paid to the worker as

wages on the regularly scheduled pay date.
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.348
Hist.: BL 1-1998, f. & cert. ef. 1-5-98; Renumbered from 839-016-0043, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0045
Youth Apprentices
Youth apprentices, as defined in ORS 344.745, shall not be employed

on public works construction projects (Reference: ORS 344.750(5)).
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0045, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05
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839-025-0050
Overtime Wages Computations

(1) As used in this rule “work day” or “day”” means a period of 24 con-
secutive hours beginning with the time the employee regularly starts work.
The beginning of the work day may be changed if the change is intended to
be permanent and is not designed to evade the overtime requirements of
ORS 279C.540. For purposes of overtime wages computation, each work
day stands alone.

(2) Contractors and subcontractors required by ORS 279C.540 to pay
overtime wages shall pay such wages as follows:

(a) Workers must be paid at least time and one-half the hourly rate of
pay, excluding fringe benefits, for all hours worked:

(A) On Saturdays;

(B) On the following legal holidays:

(i) Each Sundays;

(ii) New Year’s Day on January 1;

(iii) Memorial Day on the last Monday in May;

(iv) Independence Day on July 4;

(v) Labor Day on the first Monday in September;

(vi) Thanksgiving Day on the fourth Thursday in November;

(vii) Christmas Day on December 25.

(C) Over 40 hours in a week; and either

(D) Over eight (8) hours in a day; or

(E) Over 10 hours in a day provided:

(i) The employer has established a work schedule of four consecutive
days (Monday through Thursday or Tuesday through Friday) pursuant to
OAR 839-025-0034; and

(ii) The employer operates in accordance with this established work
schedule.

(b) Where a worker performs work in one or more classifications
which provide for one or more hourly rates of pay the worker must be paid,
in addition to the straight time hourly earnings for all hours worked, a sum
determined by multiplying one half the weighted average of the hourly
rates by the number of overtime hours worked pursuant to subsection (a) of
this rule;

(c) When determining the hourly wage rate for overtime purposes, the
amount paid for fringe benefits shall be excluded from the computations.
Though the amount paid for fringe benefits must be paid for all hours
worked, such amount is not included when determining the overtime rate.
For example, a worker who works a five-day work schedule and earns $15
per hour plus $3 per hour in fringe benefits and works ten hours in a day is
entitled to $195 (($15/hr x 8 hours) + ($22.50/hr x 2 hours) + ($3/hr x 10
hours) = $195) for that day.

(3) Examples of computing overtime wages: See Appendix 3.

[ED. NOTE: Appendices referenced are available from the agency.]

Stat. Auth.: ORS 279 & 651.060

Stats. Implemented: ORS 279.334

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1997(Temp),
f. 7-31-97, cert. ef. 8-1-97; BL 1-1998, f. & cert. ef. 1-5-98; Renumbered from 839-016-
0050, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0054
Exemption from Overtime Pay Requirements on Public Improvement
Projects

(1) As used in ORS 279C.540(4) and in this rule, unless the context
requires otherwise:

(a) “A collective bargaining agreement in effect” means a collective
bargaining agreement which is recognized as being binding on all parties
by the National Labor Relations Board; which is enforceable within the
geographic area in which the public improvement is located; and, the terms
of which extend to workers who are working on the public improvement
project;

(b) “Labor organization” means any organization certified as such by
the National Labor Relations Board.

(2) ORS 279C.540(4) provides an exemption from the overtime pay
requirements of ORS 279C.540(1), (2) and (3) under the following circum-
stances:

(a) The contract on which work is performed is a public improvement
contract; and

(b) The contractor is a party to a collective bargaining agreement in
effect with any labor organization.

(3) The exemption would not apply, for example, under the following
circumstances:

(a) To workers employed on a public improvement who are not cov-
ered by the terms of a collective bargaining agreement;

(b) When the labor organization has no jurisdiction in the geographi-
cal area where work is being performed;
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(c) Any other circumstance when the terms of the collective bargain-
ing agreement is not enforceable for workers on public improvement proj-

ects.
Stat. Auth.: ORS 651.060
Stats. Implemented: ORS 279.342
Hist.: BL 7-1992, f. & cert. ef. 6-11-92; Renumbered from 839-016-0054, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0060
Apprentices

(1) Apprentices will be permitted to work upon a public works proj-
ect at less than the prevailing rate of wage for the work they performed
when they are employed and individually registered in a bona fide appren-
ticeship program registered with:

(a) The U.S. Department of Labor, Bureau of Apprenticeship and
Training, (BAT); or

(b) A State Apprenticeship Agency recognized by the BAT; or

(c) If a person is employed in probationary employment as an appren-
tice in such an apprenticeship program, who is not individually registered
in the program, but who has been certified by the Bureau of Apprenticeship
and Training or a State apprenticeship Agency to be eligible for probation-
ary employment as an apprentice.

(2) The allowable ratio of apprentices to journeymen in any craft clas-
sification must conform to the apprenticeship standards filed with the
Oregon Apprenticeship and Training Council for the particular craft or pro-
gram in which the contractor’s or subcontractor’s apprentices are regis-
tered.

(3) The contractor or subcontractor will be required to furnish to the
contracting officer or a representative of the Wage and Hour Division writ-
ten evidence of the registration of the program and apprentices as well as
the appropriate ratios and wage rates (expressed in percentages of the jour-
neymen hourly rates) prescribed in that program. The commissioner has
prepared a form, WH-120, which can be used by contractors or subcon-
tractors in complying with this rule. Use of this form is optional.

(4) Notwithstanding section (1) of this rule, apprentices must be paid
the full prevailing rate of wage when the program in which they are regis-
tered is located in a state contiguous to Oregon which does not recognize
apprentices registered in a program approved by the Oregon State

Apprenticeship and Training Council.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 651.060(4)
Stats. Implemented: ORS 279.348
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 7-1994, f. &
cert. ef. 11-16-94; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-
0060, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0065
Trainees

(1) Trainees will not be permitted to work upon a public works proj-
ect at less than the prevailing rate of wage for the work performed unless
they are employed and individually registered in a program which has
received prior approval of the U.S. Department of Labor, Bureau of
Apprenticeship and Training.

(2) The ratio of trainees to journeymen must not be greater than per-
mitted under the plan approved by the Bureau of Apprenticeship and
Training.

(3) The contractor or subcontractor will be required to furnish the
contracting officer or a representative of the Wage and Hour Division writ-
ten evidence of the certification of the program, the registration of the
trainees, and the ratios and wage rates prescribed in that program. The con-
tractor or subcontractor may use form WH-120 for this purpose. Use of this
form is optional.

(4) In the event the Apprenticeship and Training Division withdraws
approval of a training program, the contractor will no longer be permitted
to utilize trainees at less than the applicable prevailing rate of wage for the

work performed until an acceptable program is approved.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348
Hist.: BL 14-1982, . 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BLI 5-2002, f. 2-
14-02, cert. ef. 2-15-02; Renumbered from 839-016-0065, BLI 7-2005, f. 2-25-05, cert. ef.
3-1-05

839-025-0080
Liability to Workers

(1) Any contractor or subcontractor or any surety thereof who fails or
refuses to pay at least the prevailing wages and fringe benefits as deter-
mined by the Commissioner or any overtime wages as required by ORS
279C.540 is liable to the workers affected for all the unpaid prevailing
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wages, including fringe benefits, and unpaid overtime wages.

(2) The contractor or subcontractor or surety thereof, referred to in
section (1) of this rule, is also liable to all unpaid workers for an amount
equal to the unpaid prevailing wages, including fringe benefits, as liquidat-
ed damages.

(3) The contractor or subcontractor or surety thereof, referred to in
section (1) of this rule, is also liable to all unpaid workers for an amount
equal to the unpaid overtime wages as liquidated damages, except that if the
unpaid overtime results from willful falsification of payroll records, these
liquidated damages shall be twice the amount of unpaid overtime.

(4) Any public agency which fails to include a provision in the adver-
tisement for bids, the request for bids, the contract specifications, the
accepted bid or elsewhere in the contract documents that the contractor and
any subcontractor shall comply with ORS 279C.840 shall be jointly and
severally liable, with any contractor or subcontractor that had notice of the
requirement to comply with ORS 279C.840, to the workers aftected for any
unpaid minimum wages.

(5) As used in section (4) of this rule, “minimum wages” means the
prevailing wage, including fringe benefits, as determined by the
Commissioner. “Minimum wages” does not mean overtime wages required
by ORS 279C.540 nor liquidated damages referred to in sections (2) and (3)

of this rule.
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.334 & 279.356
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1997(Temp),
f. 7-31-97, cert. ef. 8-1-97; BL 1-1998, f. & cert. ef. 1-5-98; Renumbered from 839-016-
0080, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0085
Contract Ineligibility

(1) Under the following circumstances, the commissioner, in accor-
dance with the Administrative Procedures Act, may determine that for a
period not to exceed three years, a contractor, subcontractor or any firm,
limited liability company, corporation, partnership or association in which
the contractor or subcontractor has a financial interest is ineligible to
receive any contract or subcontract for a public work:

(a) The contractor or subcontractor has intentionally failed or refused
to pay the prevailing rate of wage to workers employed on public works
project as required by ORS 279C.840;

(b) The subcontractor has failed to pay its employees the prevailing
rate of wage required by ORS 279C.840 and the contractor has paid the
employees on the subcontractor’s behalf; or

(c) The contractor or subcontractor has intentionally failed or refused
to post the prevailing wage rates as required by ORS 279C.840(4) and these
rules.

(2) When the contractor or subcontractor is a corporation, the provi-
sions of section (1) of this rule will apply to any corporate officer or cor-
porate agent who is responsible for the failure or refusal to pay or post the
prevailing wage rates.

(3) As used in section (2) of this rule, any corporate officer or corpo-
rate agent responsible for the failure to pay or post the prevailing wage rates
or for the failure to pay to a subcontractor’s employees amounts required
by ORS 279C.840 that are paid by the contractor on the subcontractor’s
behalf includes, but is not limited to, the following individuals when the
individuals knew or should have known the amount of the applicable pre-
vailing wages or that such wages must be posted:

(a) The corporate president;

(b) The corporate vice president;

(c) The corporate secretary;

(d) The corporate treasurer;

(e) Any other person acting as an agent of a corporate officer or the
corporation.

(4) The Wage and Hour Division will maintain a written list of the
names of those contractors, subcontractors and other persons who are inel-
igible to receive public works contracts and subcontracts. The list will con-
tain the name of contractors, subcontractors and other persons, and the
name of any firms, corporations, partnerships or associations in which the
contractor, subcontractor or other persons have a financial interest. Except
as provided in OAR 839-025-0095, such names will remain on the list for
a period of three (3) years from the date such names were first published on
the list.

(5) Before placing a name on the ineligible list referred to in section
(4) of this rule, the commissioner will serve a notice of intended action
upon the contractor or subcontractor in the same manner as service of sum-
mons or by certified mail, return receipt requested. The Notice will include:

(a) A reference to ORS 279C.840;

(b) A short and concise statement of the matters which constitute
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intentional failure or refusal to pay or post the prevailing rate of wage;

(c) A statement of the party’s right to request a contested case hearing
and to be represented by counsel at such hearing, provided that any such
request must be received by the commissioner in writing within 20 days of
service of the notice;

(d) A statement that the party’s name will be published on a list of per-
sons ineligible to receive public works contracts or subcontracts, unless the
party requests a contested case hearing as provided in subsection (5)(c) of
this rule;

(e) A statement that failure to make written request to the commis-
sioner for a contested case hearing within the time specified will constitute
a waiver of the right thereto; and

(f) A statement that if a hearing is requested, the contractor or sub-
contractor will be given information on procedures and rights as required
by ORS 183.413(2).

(6) Upon the failure of the contractor or subcontractor to request a
contested case hearing within the time specified, the commissioner or the
commissioner’s designee will enter an order supporting the bureau’s action.

(7) If a contractor or subcontractor makes a timely request for a con-
tested case hearing a hearing will be held in accordance with the Attorney
General’s Model Rules of Procedure under the Administrative Procedure

Act by the commissioner or the commissioner’s designee.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. &
cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered from 839-016-0085,
BLI 7-2005, f. 2-25-05, cett. ef. 3-1-05

839-025-0090
List of Ineligibles

(1) The name of the contractor, subcontractor or other persons and the
names of any firm, corporation, partnership or association in which the con-
tractor or subcontractor has a financial interest whom the Commissioner
has determined to be ineligible to receive public works contracts shall be
published on a list of persons ineligible to receive such contracts or sub-
contracts.

(2) The list of persons ineligible to receive contracts or subcontracts
on public works shall be known as the List of Ineligibles. In addition to
names referred to in section (1) of this rule the list shall contain the date the
name was placed on the list and the period of time for which they are inel-
igible.

(3) The List of Ineligibles shall be published quarterly and amended
as needed at any time. Such list shall be furnished to the public upon
request, and made available to public contracting agencies as published or

amended.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.361
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; Renumbered from
839-016-0090, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0095
Removal of Names from List

(1) The names of the contractor, subcontractor or other persons and
the names of any firm, corporation, partnership or association in which the
contractor, subcontractor or other persons have a financial interest shall
remain on the list for a period of three (3) years from the date of publica-
tion of such name on the list.

(2) The names referred to in section (1) of this rule shall be removed
from the list after three (3) years.

(3) The Commissioner may, for good cause shown, direct the removal
of a name from the list before the expiration of three (3) years. If the
Commissioner determines good cause has been shown, the Commissioner
shall issue an order directing the removal of such name or names.

(4) Contractors, subcontractors or other persons, or any firm, corpo-
ration, partnership or association in which the contractor, subcontractor or
other persons have a financial interest who desire to be removed from the
list before the expiration of three (3) years must show good cause for such
removal. Such persons may petition the Commissioner at any time during
the period of ineligibility.

(5) In reviewing such petitions, the Commissioner shall consider the
following matters:

(a) The past history of the petitioner in taking all necessary measures
to prevent or correct violations of statutes or rules;

(b) Prior violations, if any, of statutes or rules;

(c) Magnitude and seriousness of the violation;

(d) Other matters which indicate to the Commissioner that the peti-
tioner is not likely to violate ORS 279C.800 to 279C.870. and these rules
in the future.
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(6) The Commissioner shall grant or deny the petition.

Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.361

Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; Renumbered from
839-016-0095, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0100
Exemptions

(1) All public works are regulated under ORS 279C.800 to 279C.870
except as follows:

(a) Projects for which the total sum of the contract price does not
exceed $25,000. “Contract price” has the same meaning as that defined in
OAR 839-025-0200(5)(a).

(b) Projects regulated under the Davis-Bacon Act (40 U.S.C. 276a).
“Projects regulated under the Davis-Bacon Act” do not include projects
which would otherwise be subject to that Act but which for any reason are
not regulated under it (For example, contracts that are federally funded and
therefore subject to the Davis-Bacon Act but the prevailing wage rates, as
determined by the U.S. Secretary of Labor, have been omitted);

(c) Contracts of a People’s Utility District which are regulated under
ORS 261.345.

(d) Projects for which no funds of a public agency are directly or indi-
rectly used.

(A) “Directly used public funds” means any revenue, money or that
which can be valued in money derived from a public agency’s immediate
custody and control for the specific purpose of financing a project. Payment
for all or part of a project with public property or other assets constitutes
payment with public funds.

(B) “Indirectly used public funds” means that a public agency ulti-
mately bears the cost of all or part of the project, even if a public agency is
not paying for the project directly or completing payment at the time it
occurs or shortly thereafter. A public agency will “ultimately bear the cost”
of all or part of a project in situations including, but not limited to:

(i) Amortizing the costs of construction over the life of a lease and
paying these costs with public funds during the course of the lease;

(ii) A public agency subsidizing the costs of construction that would
normally be borne by the contractor. A waiver of building development per-
mit fees by a public agency is not direct or indirect use of public funds;

(iii) Using insurance proceeds that belong to a public agency to pay
for construction. Insurance proceeds represent “money collected for the
custody and control of a public agency” and therefore are public funds,
whether the contractor obtains payment directly from the insurance compa-
ny or the public agency;

(iv) Using or creating a private entity as a conduit for funding a proj-
ect when the private entity is in fact an alter ego of the public agency; or

(v) Using public agency resources for the purpose of managing the
construction project or otherwise serving as a principal source of supervi-
sion, coordination or oversight for the project. The use of public agency
resources for the design or inspection of one or more components of the
project is not direct or indirect use of public funds.

(2) As used in subsection (1)(d) of this rule, “funds of a public
agency” do not include funds provided in the form of a government grant
to a nonprofit organization, unless the government grant is issued for the
purpose of construction.

(3) As used in subsection (1)(d) of this rule, “funds of a public
agency” do not include a public agency’s election not to collect land rent.

(4) The provisions of ORS 279C.840 and these rules that regulate
payment of the prevailing rate of wage do not apply to inmates of the
Oregon Department of Corrections assigned to:

(a) A work release program or otherwise working in gainful private
employment pursuant to ORS 144.480, relating to prison inmate labor; or

(b) State Parks and Recreation Department projects to improve, main-
tain and repair buildings and property at state parks and recreation areas
pursuant to ORS 390.195(1).

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & 651.060

Stats. Implemented: ORS 279.357, 390.195(1) & OL Ch. 628 (2001)

Hist.: BL 4-1984, f. & ef. 3-13-84; BL 3-1996, f. & cert. ef. 1-26-96; BL 1-1998, f. & cert.
ef. 1-5-98; BLI 15-2001, f. & cert. ef. 11-14-01; Renumbered from 839-016-0100, BLI 7-
2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0150
Definitions

(1) As used in this rule and OAR 839-025-0155, unless the context
requires otherwise, the terms used herein will have the same meaning as
that given them in OAR 839-025-0004.

(2) Notwithstanding the meaning given it in OAR 839-025-0004(29),
the term “worker” does not include an individual whose primary duty con-
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sists of the performance of work that is original and creative in character in
a recognized field of artistic endeavor (as contrasted to work which can be
produced by an individual endowed with general manual or intellectual
ability and training), and the result of which depends primarily on the
invention, imagination or talent of the individual.

(3) Notwithstanding the meaning of the terms “construction,” “recon-
struction” and “major renovation” as defined in OAR 839-025-0004(5),
(21), and (9), such terms do not include the installation of applied art.

(4) The installation of applied art includes, but is not limited to, the
installation of pictures (including paintings, etchings, drawings and photo-
graphs), all hangings, pieces of sculpture, statues and other artistic pieces
which are independent unto themselves and are not necessary to the struc-
tural integrity of the public work.

(5) Installation work necessary to the structural integrity of a public
work includes, but is not limited to, the installation of windows, ceiling
tiles, brick and concrete masonry, sheet metal or other fascia materials, sid-
ing of any kind, lights, support beams and any item necessary to the con-
struction of the actual public work itself, or to the health and safety of per-
sons who use or will use the public work. The painting of a public work, or
any of its parts is considered necessary to the structural integrity of the pub-
lic work.

(6) Work considered to be “de minimus” means work not regulated

under ORS 279C.800 to 279C.870 or these rules.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.363
Hist.: BL 8-1984, f. & ef. 6-21-84 ; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02; Renumbered
from 839-016-0150, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0155
Payment of Prevailing Rate of Wage for the Installation of Art on
Public Works Projects

(1) Workers engaged in the installation of art necessary to the struc-
tural integrity of the public work, as defined in these rules, must be paid no
less than the applicable prevailing rate of wage as determined by the
Commissioner.

(2) Workers engaged in the installation of applied art, as defined in
these rules, are not required to be paid the prevailing rate of wage when
such work is the only work in which the worker is engaged while employed
on the public work project. Such work is considered de minimus as defined
in these rules.

(3) Any artist who meets the definition of an individual in OAR 839-
025-0150(2) is not required to be paid the prevailing rate of wage, even
when the artist is engaged in the installation of art necessary to the struc-

tural integrity of the public work when the art is of the artist’s own creation.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.342
Hist.: BL 8-1984, f. & ef. 6-21-84; Renumbered from 839-016-0155, BLI 7-2005, f. 2-25-05,
cert. ef. 3-1-05

839-025-0200
Fees to Be Paid by Contractor

(1) Every contractor awarded a contract for a public work which is
regulated under the Prevailing Wage Rate Law (ORS 279C.800 to
279C.870) must pay a fee to the Prevailing Wage Rate Unit.

(2) The amount of the fee must be one tenth of one percent (.001) of
the contract price. However, the fee must be no less than $100 nor more
than $5,000 regardless of the contract price.

(3) The fee must be paid no later than 10 days following receipt by the
contractor of the first progress payment on the contract or 60 days after
work on the project has begun, whichever date is earlier.

(4) In order to assist contractors in the proper calculation of the fee,
the bureau has prepared a form for this purpose. The form is available, on
request, from the Prevailing Wage Rate Unit.

(5) As used in this rule:

(a) “Contract price” means the dollar amount of the contract on the
date it was awarded to the contractor and the dollar amount of any subse-
quent change orders or other adjustments.

(b) “Work on the project” means work performed after the date the
contract was awarded and for which the contractor is paid as part of the
contract price.

(c) The “date work on the project has begun” means the date the con-
tractor actually starts work on the project or, if the contractor cannot deter-
mine the date the contractor actually started working on the project, the date
the contracting agency establishes as the date work actually started on the
project or, if neither the contractor nor the contracting agency can determine
the date the contractor actually started work on the project, the date the con-
tracting agency authorized the contractor to begin work on the project.
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(d) “Progress payment” means a partial payment to the contractor by

the contracting agency for work performed on the contract.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02;
Renumbered from 839-016-0200, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0210
Adjustment of Fees

(1) Within 30 days of the final progress payment to the contractor by
the contracting agency after completion of the contract, the contractor must
determine the final contract price. The contractor must consider all change
orders or other adjustments to the contract price in making the determina-
tion.

(2) The contractor must calculate the fee in accordance with OAR
839-025-0200(2) and must credit the amount paid pursuant to OAR 839-
025-0200(3). The difference, if any, must be determined as follows:

(a) In the case of a reduction of more than $100 in the amount of the
fee, the contractor may submit a request to the bureau for a refund of the dif-
ference and the bureau will pay a refund to the contractor or subcontractor;

(b) In the case of an increase of more than $100 in the amount of the
fee, the contractor must pay the difference to the bureau.

(3) Requests for refunds and additional payments must be submitted
with sufficient documentation to show how the amount to be refunded or to
be paid was calculated. All such requests or payments must be made to the
Prevailing Wage Rate Unit within 30 days of the date the final progress
payment was made to the contractor by the contracting agency after com-
pletion of the contract.

(4) In order to assist contractors in the proper calculation of the fee,
the bureau has prepared a form for this purpose. The form is available, on

request, from the Prevailing Wage Rate Unit.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02;
Renumbered from 839-016-0210, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0220
Fees for Contract Without Specific Award Amounts

(1) When the project for a public work is anticipated to equal or
exceed $25,000 but the contract is awarded without stating any specific
amount, the contract price for purposes of calculating the fee shall be based
on the amount the public agency anticipates to be the guaranteed maximum
amount of the project.

(2) When the contract is awarded without stating any specific amount,
the fee shall be calculated on the guaranteed maximum amount referred to
in section (1) of this rule and the fee is payable pursuant to OAR 839-025-
0200.

(3) When the contract is completed, adjustments in the fees shall be
calculated and paid or a refund may be requested as provided in OAR 839-
025-0210.

(4) When the agency has not determined the guaranteed maximum
amount, the agency shall provide to the contractor with a good faith esti-
mate of the contract price. The fee shall be calculated on this estimated

amount.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0220, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0230
Special Circumstances/No General Contractors

(1) While the general contractor is normally the party that will pay the
required fee, there are circumstances when this may not be the case. When
the public contracting agency chooses to act as its own general contractor
or when the agency contracts with another to act as the construction man-
ager of a public works project, several parties may be responsible for pay-
ing a fee.

(2) The required fee must be paid by the contractor who is awarded
the public works contract (See ORS 279C.825). Therefore, when a con-
tracting agency acts as its own general contractor and enters into one or
several contracts in connection with a public works project of $25,000 or
more, each contractor shall be required to pay the fee in connection with the
contract awarded to the contractor. The fee is required on all contracts,
regardless of the contract price of any individual contract, so long as the
combined price of all contracts awarded on the project is $25,000 or more.

(3) Section (2) of this rule is also applicable to the circumstance
where the contracting agency contracts with a contractor to act as the gen-
eral manager of a public works project. The contract for general manager
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services is a public works contract for purposes of these rules and a fee is
required just as any other public works contract, since the contract would
not have been entered into but for the public works project.

(4) When a contracting agency enters into an agreement for construc-
tion management services or chooses to act as its own general contractor or
construction manager, the contract price for purposes of determining
whether the project is regulated under the law shall be the sum of all con-
tracts associated with the project or, if the actual sums are not known at the
time work begins, the contract price shall be the guaranteed maximum
amount for the project or the agency’s good faith estimate of the contract
price of the project if there is no guaranteed maximum amount. Under these
circumstances, when the guaranteed maximum amount of the project or the
agency’s estimate of the price of the project meets or exceeds $25,000, each
contractor that enters into a contract with the agency shall be responsible

for paying a fee pursuant to OAR 839-025-0200.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0230, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0240
Special Circumstances/Effective Date

(1) Contractors are required to pay a fee on all applicable contracts
awarded on or after September 9, 1995. Contracts awarded before that date
are not subject to the fee.

(2) When work on a public works project of $25,000 or more began
prior to the effective date and contracts are awarded in connection with the
project after the effective date, only those contracts awarded after the effec-

tive date are subject to the required fee.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0240, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0300
Generally
No person shall take any action which circumvents the payment of the

prevailing wage rate to workers on public works projects.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0300, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0310
Dividing Projects Prohibited

(1) Public contracting agencies must not divide a public works proj-
ect into more than one project for the purpose of avoiding compliance with
ORS 279C.800 to 279C.870.

(2) When making a determination of whether the public agency divid-
ed a project to avoid compliance with ORS 279C.800 to 279C.870, the
commissioner will consider the facts and circumstances in any given situa-
tion including, but not limited to, the following matters:

(a) The physical separation of project structures;

(b) Whether a single public works project includes several types of
improvements or structures;

(c) The anticipated outcome of the particular improvements or struc-
tures the agency plans to fund;

(d) Whether the structures or improvements are similar to one anoth-
er and combine to form a single, logical entity having an overall purpose or
function;

(e) Whether the work on the project is performed in one time period
or in several phases as components of a larger entity;

(f) Whether a contractor or subcontractor and their employees are the
same or substantially the same throughout the particular project;

(g) The manner in which the public contracting agency and the con-
tractors administer and implement the project;

(h) Other relevant matters as may arise in any particular case.

(3) When the commissioner determines that a public contracting
agency has divided a public works project for the purpose of avoiding com-
pliance with ORS 279C.800 to 279C.870, the commissioner will issue a
written order compelling compliance with ORS 279C.800 to 279C.870.
The order will offer the public contracting agency the opportunity to con-

test the order pursuant to OAR 839-050-0000 through 839-050-0420.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02;
Renumbered from 839-016-0310, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05
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839-025-0320
Payment of Prevailing Wage by Persons Other than Contractors or
Subcontractors Prohibited

(1) Except as provided herein, no person, other than the contractor or
subcontractor, shall pay or contribute any portion of the prevailing rate of
wage specified in the contract to workers employed on the public works
contract.

(2) Section (1) of this rule does not apply to payments to workers who
are enrolled in government-subsidized training or retraining programs.

(3) For purposes of this rule, a person pays or contributes to the pay-
ment of the prevailing rate of wage when a contractor or subcontractor
receives monies pursuant to a program, plan or other agreement that
includes a provision that contributions by members of a labor organization
of a part of their wages will be made to the labor organization for the pur-
pose of paying contractors or subcontractors the difference in the wage rate
negotiated under the collective bargaining agreement and the wage rate
used by the contractor or subcontractor in obtaining a contract. However, a
person does not pay or contribute to the payment of the prevailing rate of
wage when the contractor or subcontractor receives monies pursuant to
such program plan or agreement if the collectively bargained wage rate
exceeded the prevailing rate of wage in effect at the time the contractor or

subcontractor made a bid on a contract.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0320, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0330
Wage Averaging Prohibited

(1) No contractor or subcontractor shall reduce a worker’s regular rate
of pay for work on projects not subject to the Prevailing Wage Rate Law
(ORS 279C.800 to 279C.870) when the reduction in pay has the effect of
the worker not receiving the prevailing rate of wage for work performed on
the public works project.

(2) As used in this rule, “regular rate” has the same meaning as that
defined in OAR 839-020-0030(2)(b).

(3) When making a determination of whether a contractor or subcon-
tractor has reduced a worker’s regular rate in violation of section (1) of this
rule, the bureau shall consider:

(a) The timing of the wage rate reduction;

(b) Whether the wage rate reduction was made pursuant to an estab-
lished plan;

(c) Whether the wage rate reduction is applied equally to all workers
in similar job classifications;

(d) Whether the wage rate reductions are applied to workers
employed on public works projects but not to workers employed only on
projects not subject to the Prevailing Wage Rate Law (ORS 279C.800 to
279C.870);

(e) Other considerations as the facts and circumstances of a particular

matter may reveal.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0330, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0340
Other Circumventions

(1) A contracting agency circumvents the payment of the prevailing
rate of wage when it knowingly or intentionally:

(a) Fails or refuses to include a provision stating the existing prevail-
ing rate of wage in the contract specifications in violation of ORS
279C.830;

(b) Fails or refuses to include a provision in the contract that workers
on the contract shall be paid no less than the specified minimum hourly rate
of wage in violation of ORS 279C.830;

(c) Divides a project for the purpose of avoiding compliance with
ORS 279C.800 to 279C.870 in violation of ORS 279C.810(2).

(d) Awards a contract to a contractor whose name appears on the list
of ineligibles maintained pursuant to ORS 279C.860.

(2) The “specified minimum hourly rate of wage” as used in subsec-

tion (1)(b) of this rule means the applicable prevailing rate of wage.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0340, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05
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839-025-0500
Definitions

As used in OAR 839-025-0500 to 839-025-0540, a person acts know-
ingly when the person has actual knowledge of a thing to be done or omit-
ted or should have known the thing to be done or omitted. A person should
have known the thing to be done or omitted if the person has knowledge of
facts or circumstances that would place the person on reasonably diligent
inquiry. A person acts knowingly if the person has the means to be informed
but elects not to do so. For purposes of the rule, the contractor, subcontrac-
tor and contracting agency are presumed to know the circumstances of the

public works construction project.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0500, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0510
Violations Separate and Distinct
Each violation is separate and distinct. In the case of continuing vio-

lations, each day’s continuance is a separate and distinct violation.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0510, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0520
Criteria to Determine Civil Penalty

(1) The commissioner shall consider the following mitigating and
aggravating circumstances when determining the amount of any civil
penalty to be assessed against a contractor, subcontractor or contracting
agency and shall cite those the commissioner finds to be applicable:

(a) The actions of the contractor, subcontractor or contracting agency
in responding to previous violations of statutes and rules;

(b) Prior violations, if any, of statutes and rules;

(c) The opportunity and degree of difficulty to comply;

(d) The magnitude and seriousness of the violation;

(e) Whether the contractor, subcontractor or contracting agency knew
or should have known of the violation.

(2) It shall be the responsibility of the contractor, subcontractor or
contracting agency to provide the commissioner with evidence of any mit-
igating circumstances set out in section (1) of this rule.

(3) In arriving at the actual amount of the civil penalty, the commis-
sioner shall consider the amount of the underpayment of wages, if any, in
violation of any statute or rule.

(4) Notwithstanding any other section of this rule, the commissioner
shall consider all mitigating circumstances presented by the contractor, sub-
contractor or contracting agency for the purpose of reducing the amount of

the civil penalty to be assessed.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; Renumbered from 839-016-0520, BLI 7-2005, f. 2-
25-05, cert. ef. 3-1-05

839-025-0530
Violations for Which a Civil Penalty May Be Assessed

(1) The commissioner may assess a civil penalty for each violation of
any provision of the Prevailing Wage Rate Law (ORS 279C.800 to
279C.870) and for each violation of any provision of the administrative
rules adopted under the Prevailing Wage Rate Law.

(2) Civil penalties may be assessed against any contractor, subcon-
tractor or contracting agency regulated under the Prevailing Wage Rate
Law and are in addition to, not in lieu of, any other penalty prescribed by
law.

(3) The commissioner may assess a civil penalty against a contractor
or subcontractor for any of the following violations:

(a) Failure to pay the prevailing rate of wage in violation of ORS
279C.840;

(b) Failure to post the applicable prevailing wage rates in violation of
ORS 279C.840(4);

(c) Failure to post the notice describing the health and welfare or pen-
sion plans in violation of ORS 279C.840(5);

(d) Failure to file certified statements in violation of ORS 279C.845;

(e) Filing inaccurate or incomplete certified statements in violation of
ORS 279C.845;

(f) Paying the prevailing rate of wage in violation of ORS
279C.840(6);

(g) Reducing an employee’s pay in violation of ORS 279C.840(7);

(h) Taking action to circumvent the payment of the prevailing wage,
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other than subsections (e) and (f) of this section, in violation of ORS
279C.840(7);

(i) Failure to submit reports and returns in violation of ORS
279C.815(3);

(j) Failure to certify the accuracy of reports and returns in violation of
ORS 279C.815(3);

(k) Failure to timely pay the fee required by ORS 279C.825;

(1) Receiving a public works contract or subcontract while on the List
of Ineligibles in violation of ORS 279C.860.

(4) The commissioner may assess a civil penalty against a public con-
tracting agency for any of the following violations:

(a) Failure to include a contract provision stating that workers must be
paid the prevailing rate of wage in violation of ORS 279C.830(1);

(b) Failure to include a contract provision stating that a fee is to be
paid to the commissioner in violation of ORS 279C.830(2);

(c) Failure to include in the contract specifications a provision stating
the existing prevailing wage rate in violation of ORS 279C.830(1);

(d) Failure to include in the contract specifications a provision stating
that a fee is required to be paid to the commissioner in violation of ORS
279C.830(2);

(e) Failure to notify the commissioner when a contract is awarded in
violation of ORS 279C.835;

(f) Dividing a public works project in violation of ORS 279C.810(2);

(g) Failure to include a copy of the disclosure of first-tier subcontrac-

tors with the Notice of Award in violation of ORS 279C.835.
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.370
Hist.: BL 3-1996, f. & cert. ef. 1-26-96; BL 1-1998, f. & cert. ef. 1-5-98; BLI 5-2002, f. 2-
14-02, cert. ef. 2-15-02; Renumbered from 839-016-0530, BLI 7-2005, f. 2-25-05, cert. ef.
3-1-05

839-025-0540
Schedule of Civil Penalties

(1) The civil penalty for any one violation will not exceed $5,000. The
actual amount of the civil penalty will depend on all the facts and on any
mitigating and aggravating circumstances.

(2) For purposes of this rule “repeated violations” means violations of
a provision of law or rule which has been violated on more than one proj-
ect within two years of the date of the most recent violation.

(3) Notwithstanding any other section of this rule, when the commis-
sioner determines to assess a civil penalty for a violation of ORS 279C.840
regarding the payment of the prevailing rate of wage, the minimum civil
penalty will be calculated as follows:

(a) An equal amount of the unpaid wages or $1,000, whichever is less,
for the first violation;

(b) Two times the amount of the unpaid wages or $3,000, whichever
is less, for the first repeated violation;

(c) Three times the amount of the unpaid wages or $5,000, whichev-
er is less, for second and subsequent repeated violations.

(4) Notwithstanding any other section of this rule, when the commis-
sioner determines to assess a civil penalty for violations of ORS 279C.825,
OAR 839-025-0200, or 839-025-0220 regarding fees to be paid by the con-
tractor, the minimum civil penalty to be assessed will be calculated as fol-
lows:

(a) An equal amount of the unpaid fee or $1,000, whichever is greater,
for the first violation;

(b) Two times the amount of the unpaid fee or $3,000, whichever is
greater, for the second violation;

(c) Three times the amount of the unpaid fee or $5,000, whichever is
greater, for the third and subsequent violations.

(5) The civil penalty for all other violations will be set in accordance
with the determinations and considerations referred to OAR 839-025-0520.

(6) The civil penalties set out in this rule are in addition to any other

penalty assessed or imposed by law or rule.
Stat. Auth.: ORS 279 & 651
Stats. Implemented: ORS 279.348 - 279.380
Hist: BL 3-1996, f. & cert. ef. 1-26-96; BLI 5-2002, f. 2-14-02, cert. ef. 2-15-02;
Renumbered from 839-016-0540, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0700
Prevailing Wage Rate Determination/Amendments to Determination
(1)(a) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in a publi-
cation of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon dated July 1, 2004 are the prevailing
rates of wage for workers upon public works in each trade or occupation in
the locality where work is performed for the period beginning January 1,
2005, and the effective date of the applicable special wage determination:
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(b) Marine Rates for Public Works Contracts in Oregon (effective
December 13, 2004).

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon dated January 1, 2005, and special wage determination is available
from any office of the Wage and Hour Division of the Bureau of Labor and
Industries. The offices are located in Eugene, Medford, Portland and Salem
and are listed in the blue pages of the phone book. Copies are also available
on the bureau’s webpage at www.oregon.gov/boli or may be obtained from
the Prevailing Wage Rate Coordinator, Prevailing Wage Rate Unit, Wage
and Hour Division, Bureau of Labor and Industries, 800 NE Oregon Street
#1045, Portland, Oregon 97232; (503) 731-4723.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279.359

Stats. Implemented: ORS.279.359

Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert.

ef. 1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI

9-1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000,

f. & cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-

00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI

1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.

ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI

14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 16-2001, . 12-28-01, cert. ef. 1-1-02; BLI 2-2002,

f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02

cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-

14-03; BLI 3-2003, . & cert. ef. 4-1-03; BLI 4-2003, . 6-26-03, cert. ef. 7-1-03; BLI 5-2003,

f.9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,

cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-

04; BLI 17-2004, f. 12-10-04 cert. ef. 12-13-04; BLI 18-2004, f. 12-20-04, cert. ef. 1-1-05;

Renumbered from 839-016-0700, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

839-025-0750
Residential Prevailing Wage Rate Determinations

(1) Pursuant to ORS 279C.815, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in the fol-
lowing residential rate determination(s) are the prevailing rates of wage for
workers upon said public works project(s) for the period(s) of time speci-
fied:

(a) Special Prevailing Wage Rate Determination for Residential
Project, Madrone Street Affordable Housing, Project #2004-01 dated April
22,2004 for the period May 1, 2004 through June 30, 2005.

(b) Special Prevailing Wage Rate Determination for Residential
Project, Sagewind Manor, Project #2004-03, dated May 20, 2004, for the
period of May 24, 2004 through June 30, 2005.

(c) Special Prevailing Wage Rate Determination for Residential
Project, Lakeview Commons, Project #2004-04, dated June 22, 2004 for the
period of June 24, 2004 through June 30, 2005.

(d) Special Prevailing Wage Rate Determination for Residential
Project, Hampden Lane, Project #2004-05, dated July 13, 2004 for the peri-
od of July 15, 2004 through June 30, 2005.

(e) Special Prevailing Wage Rate Determination for Residential
Project, Headwaters Apartments, Project #2004-06, dated October 14,
2004 for the period of October 15, 2004 through June 30, 2005.

(f) Special Prevailing Wage Rate Determination for Residential
Project, City Center Apartments, Project #2004-02, dated April 22, 2004
for the period of May 1, 2004 through March 31, 2005 was repealed on
November 1, 2004.

(2) Copies of the rates referenced in section (1) of this rule are avail-
able from any office of the Wage and Hour Division of the Bureau of Labor
and Industries. The offices are located in Eugene, Medford, Portland and
Salem and listed in the blue pages of the phone book. Copies may also be
obtained from the Prevailing Wage Rate Coordinator, Prevailing Wage Rate
Unit, Wage and Hour Division, Bureau of Labor and Industries, 800 NE
Oregon Street #1045, Portland, Oregon 97232; (503) 731-4709.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279.359

Stats. Implemented: ORS 279.359

Hist.: BLI 5-1999, f. 6-30-99, cert. ef. 7-1-99; BLI 7-1999, f. 8-26-99, cert. ef. 9-15-99; BLI
8-1999, f. & cert. ef. 9-8-99; BLI 10-1999, f. 9-14-99, cert. ef. 9-17-99; BLI 11-1999, f. 9-
22-99, cert. ef. 9-27-99; BLI 6-2000, f. 2-14-00, cert. ef. 2-15-00; BLI 12-2000, f. 5-24-00,
cert. ef. 7-1-00; BLI 18-2000, f. & cert. ef. 9-1-00; BLI 21-2000, f. 9-15-00, cert. ef. 9-22-
00; BLI 23-2000, f. & cert. ef. 9-25-00; BLI 24-2000, f. 10-30-00, cert. ef. 11-1-00; BLI 2-
2001, f. & cert. ef. 1-24-01; BLI 6-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 7-2001, f. 7-20-01,
cert. ef. 7-24-01; BLI 9-2001, f. 7-31-01, cert. ef. 8-1-01; BLI 10-2001, f. 8-14-01, cert. ef.
8-15-01; BLI 11-2001, f. & cert. ef. 8-22-01; BLI 13-2001, f. 9-26-01, cert. ef. 10-1-01; BLI
6-2002, f. 3-14-02, cert. ef. 3-15-02; BLI 7-2002, f. 3-22-02, cert. ef. 3-25-02; BLI 11-2002,
f. & cert. ef. 5-23-02; BLI 13-2002, f. 6-26-02 cert. ef. 7-1-02; BLI 14-2002, f. 8-23-02, cert.
ef. 10-1-02; BLI 2-2003, f. & cert. ef. 3-28-03; BLI 2-2004, f. 4-23-04, cert. ef. 5-1-04; BLI
3-2004, f. 5-18-04, cert. ef. 5-19-04; BLI 4-2004, . & cert. ef. 5-24-04; BLI 5-2004, f. 6-23-
04, cert. ef. 6-24-04; BLI 7-2004, f. 7-14-04, cert. ef. 7-15-04; BLI 13-2004, f. & cert. ef. 10-
19-04; BLI 14-2004, f. 10-29-04 cert. ef. 11-1-04; BLI 16-2004, f. 11-8-04, cert. ef. 11-10-
04; Renumbered from 839-016-0750, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05

Oregon Bulletin

34

Department of Administrative Services
Chapter 125

Adm. Order No.: DAS 2-2005(Temp)

Filed with Sec. of State: 2-24-2005

Certified to be Effective: 2-24-05 thru 5-29-05

Notice Publication Date:

Rules Adopted: 125-145-0130

Rules Amended: 125-145-0010, 125-145-0020, 125-145-0030, 125-
145-0040, 125-145-0045, 125-145-0060, 125-145-0080, 125-145-
0090, 125-145-0100, 125-145-0105

Rules Suspended: 125-145-0050, 125-145-0110, 125-145-0120,
125-145-0010(T), 125-145-0020(T), 125-145-0030(T), 125-145-
0040(T), 125-145-0045(T), 125-145-0060(T), 125-145-0080(T),
125-145-0090(T), 125-145-0100(T), 125-145-0105(T)

Subject: Amendments to Administrative Rules OAR 125-145-0010
to 125-145-0120, are to simplify, clarify and correct the rules imple-
mented on December 1, 2004, to allow the processing of property
claims that resulted from the passing of Ballot Measure 37 on
November 2, 2004. The adoption of OAR 125-145-0130 provides for
the reevaluation of Claims previously submitted under the rules
effective on December 1, 2004, and prior to the effective date of this
current rule.

Rules Coordinator: Kristin Keith—(503) 378-2349, ext. 325

125-145-0010
Purpose

The purpose of OAR chapter 125, division 145, is to establish proce-
dures for filing and reviewing Claims against the State of Oregon under

Measure 37.
Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)
Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0020
Definitions

The following definitions apply to this division:

(1) Agency means any state officer, board, commission, council,
department or Division of state government, whose costs are paid wholly or
in part from funds held in the State Treasury, except the Legislative
Assembly, the courts and their officers and committees, and except the
Secretary of State and the State Treasurer in the performance of the duties
of their constitutional offices.

(2) Claim means a written demand for compensation under Measure
37.

(3) Claimant means the owner who submitted a Claim, or the owner
on whose behalf a Claim was submitted.

(4) Department means the Department of Administrative Services.

(5) Land Use Regulation has the meaning provided in ORS 197
(Measure 37, 2005).

(6) Lot means a single unit of land that is created by a subdivision of
land as defined in ORS 92.010.

(7) Measure 37 means Oregon Laws 2005, Chapter 1.

(8) Parcel means a single unit of land that is created by a partitioning
of land as defined in ORS 92.010 and ORS 215.010.

(9) Property means the Lot or Parcel that is or includes the private
real property that is the subject of a Claim.

(10) Reduction in Fair Market Value means the difference in the
fair market value of the Property resulting from enactment or enforcement
of the Land Use Regulation(s) identified in the Claim as of the date the
Claim is submitted to the Department.

(11) Registry means the database of information about Claims
required by OAR 125-145-0060.

(12) Regulating Entity means an Agency that has enacted or
enforced, or has authority to remove, modify or not to apply, the Land Use
Regulation(s) identified in the Claim.

Stat. Auth.: ORS 293.295 - 293.515

Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)

Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05
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125-145-0030
Submitting a Claim

(1) Claims must be submitted by an owner or an authorized agent on
behalf of an owner. A Claim must contain sufficient information, as
described in OAR 125-145-0040, for review of the Claim by the
Department or a Regulating Entity and may be submitted on a form avail-
able from the Department at the address provided in this rule or from the
Department’s website.

(2) Claims must be submitted to the Department at: 1225 Ferry
Street SE, U160, Salem, OR 97310-4292. Claims shall not be submit-
ted by facsimile or electronically.

(3) A Claim is made under Section 4 of Measure 37 on the date a
Claim is received by the Department.

(4) The Department may send written notice to the person who sub-
mitted the Claim noting the date that Claim was received by the
Department, the Regulating Entity or Entities reviewing the Claim and the

recipients of any notices sent to third parties under OAR 125-145-0080.
Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)
Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0040
Contents of a Claim

A Claim should contain the information described in this rule. A
Claim that does not contain this information may be denied as provided in
OAR 125-145-0090.

(1) The name, mailing address, and telephone number of the
Claimant, and the person submitting the Claim if different.

(2) The name, mailing address and telephone number of every owner
of the Property, including but not limited to:

(a) Every lessee and lessor of the Property;

(b) Every person or entity holding a lien against, or a security interest
in, the Property;

(c) Every person or entity holding a future, contingent, or other inter-
est of any kind in the Property.

(3) A description of the interest in the Property held by each owner
listed.

(4) The location, including a street address, if applicable, of the
Property, including the city or county in which it is located, and the legal
description of the Property, including reference to the township, range, sec-
tion and tax lot number in which it is located.

(5) Evidence that the Claimant is an owner of the Property, including
the date of acquisition by the Claimant, date of acquisition by any family
member of the Claimant if the Claim is based on ownership by a family
member and, if so, the chain of title from the family member to the
Claimant, and the nature and scope of the Claimant’s ownership.

(6) Evidence or information describing any encroachments, ease-
ments, Covenants Conditions and Restrictions, and any other recorded or
unrecorded interests applicable to the Property.

(7) Evidence or information describing any federal, state and local
restrictions on the Property, including all applicable zoning, comprehensive
plan and other land use and development regulations.

(8) An explanation, including a citation to each Land Use Regulation
on which the Claim is based and evidence or information that demonstrates
the following:

(a) The manner in which each cited Land Use Regulation restricts the
use of the Property, compared with how the owner, or family member, if
applicable, was permitted to use the Property under Land Use Regulations
in effect at the time the owner, or family member, if applicable, acquired
the Property; and

(b) The amount by which the restriction in use imposed by each cited
Land Use Regulation has caused a Reduction in the Fair Market Value of
the Property.

(9) Written permission from the Claimant and all other owners with a
right to restrict access, authorizing the Department, the Regulating Entity
and their officers, employees, agents and contractors as necessary to enter
the Property to appraise it and to verify information in the Claim.

(10)(a) A statement acknowledged by signature of the Claimant, or
the person submitting the claim if other than the Claimant, as follows: “The
information contained in this Claim is true and correct to the best of my
knowledge. I understand it is a crime under ORS 162.085 to certify the
truth of a statement when I know the statement is not true. This offense is
a Class B misdemeanor and is punishable by a jail sentence of up to six
months, a fine of up to $2,500, or both.”
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(b) If the Claim is submitted by a person other than the Claimant, a
written statement by the claimant authorizing the person submitting the
Claim to do so on the Claimant’s behalf.

(11) Evidence and information that may be submitted to address the
requirements of this section include, but are not limited, to the following:
the most recent tax assessor’s maps; title reports; appraisal reports by cer-
tified appraisers; deeds; Covenants, Conditions & Restrictions; and affi-
davits.

Stat. Auth.: ORS 293.295 - 293.515

Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)

Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0045
Additional Information

In addition to the information described in OAR 125-145-0040, the
Department and Regulating Entity may consider additional information
regardless of its inclusion in a Claim. Such additional information may
include but is not limited to the following:

(1) An appraisal report of the Property prepared by a certified apprais-
er that addresses the Reduction in Fair Market Value of the Property result-
ing from enactment or enforcement of the cited Land Use Regulation(s) as
of the date the Claim was filed;

(2) Information about any Land Use Regulation(s) on any owner’s tax
status, including without limitation any property tax deferrals or tax reduc-
tions related to the Land Use Regulation(s) cited in the claim;

(3) Information about any Land Use Regulation in effect at the time
the Claimant, or Claimant’s family member if applicable, acquired the
property explaining how the use that is now not permitted by any Land Use
regulation described in OAR 125-145-0040(7) was permitted at the time
the owner acquired the property;

(4) Names and addresses of owners of all real property located with-
in 100 feet of the Property if the Property is located in whole or in part in
an urban growth boundary, 250 feet of the Property if the Property is locat-
ed outside an urban growth boundary and not within a farm or forest zone,
and 750 feet of the Property if the Property is located in a farm or forest
zone.

(5) Information about the Property including but not limited to its
location, topography, soil types, vegetation or other natural resources or

structures located on the property.
Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)
Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0050
Review for Completeness

(1) The Department shall review each submitted Claim to determine
whether it is a Complete Claim. The Department shall make its determina-
tion and notify in writing the person submitting the Claim of its conclusion.

(2) If the Department determines that a submitted Claim is not a
Complete Claim, it shall notify in writing the person who submitted the
Claim. The written notice shall specify the material or information missing
from the Claim, and shall state that, due to the deficiencies, the Claim is not
a Complete Claim.

(3) A determination by the Department that a submitted Claim is a
Complete Claim is subject to further review under subsection (5) of this
rule. Unless the Regulating Entity issues notice under subsection (5)(b)
within 45 days of the notice issued by the Department under subsection
(4)(c) of this rule, the Claim is deemed a Complete Claim.

(4) If the Department determines a submitted Claim is a Complete
Claim, it shall:

(a) Enter information about the Complete Claim in the Registry;

(b) Forward copies of the Complete Claim to the Regulating Entity or
Entities;

(c) Send a written notice to the person who submitted the Complete
Claim noting;

(A) That the Claim is a Complete Claim, and therefore was filed on
the date it was submitted; and

(B) Information about the remainder of the review process.

(5) If a Claim that the Department determines is a Complete Claim is
forwarded to a Regulating Entity and the Regulating Entity determines that
the Claim is not a Complete Claim, the Regulating Entity shall:

(a) Return the Claim to the Department explaining why the Claim is
not a Complete Claim; and

(b) Send written notice to the person who submitted the Claim
explaining why the Claim is not a Complete Claim and notifying the per-
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son who submitted the Claim to resubmit the Claim to the Department as

provided in OAR 125-145-0030.
Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2004)
Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; Suspended by DAS 2-
2005(Temp), f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0060
Registry of Claims

The Department shall maintain a Registry of Claims. The Registry
shall be accessible to the public electronically and at the location described
in OAR 125-145-0030. The Registry shall be the means for providing pub-
lic notice of Claims filed. Entry of information about a Claim in the
Registry provides public notice that the Claim was filed and begins the
comment period for third parties as described in OAR 125-145-0080. The
registry shall contain at least the following information about each Claim
as it becomes available:

(1) The name of the Claimant, and the name of the person submitting
the Claim, if different;

(2) The location of the Property, including the county and city in
which it is located, street address and reference to its township, range, sec-
tion and tax lot number;

(3) The amount of Reduction in Fair Market Value alleged in the
Claim;

(4) The Land Use Regulation alleged to restrict the use of the
Property;

(5) The date the Complete Claim was filed;

(6) The date information about the Claim was entered into the
Registry;

(7) The disposition of the Claim, including whether granted or denied,
and whether compensation was paid or whether the cited Land Use
Regulation(s) was modified, removed or not applied;

(8) Additional information deemed appropriate by the Department.
Stat. Auth.: ORS 293.295 - 293.515

Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)

Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0080
Third Party Participation

(1) The Department shall mail written notice of a Claim to any person
who is an owner of record of real property located within 100 feet of the
Property, if the Property is located in whole or in part in an urban growth
boundary, 250 feet of the Property if the Property is located outside an
urban growth boundary and not within a farm or forest zone, and 750 feet
of the Property if the Property is located in a farm or forest zone, and to
neighborhood or community organization recognized by the Department or
Regulating Entity and whose boundaries include the site.

(2) Any person receiving notice under this rule, or any other person,
may submit written comments, evidence and information addressing any
aspect of the Claim.

(3) Comments, evidence and information from third parties must be
submitted within ten (10) days of the date the notice under this rule is sent
or information about the Claim first appeared in the Registry, whichever is
later, and must be submitted to the location and in the manner described in
OAR 125-145-0030. Comments, evidence and information will be submit-
ted in a timely fashion if either postmarked on the tenth (10) day or actual-
ly delivered to the Department by the close of business on the tenth (10)
day.

Y Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)

Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0090
Department Review and Decision Process, Forwarding Claim to
Regulating Entities

(1) When a Claim is wholly based on Land Use Regulation(s) for
which there is no Regulating Entity, the Department shall be the Regulating
Entity for purposes of carrying out the process described in OAR 125-145-
0100.

(2) Upon receipt of a Claim that is based in whole or in part on Land
Use Regulation(s) for which there is a Regulating Entity, the Department
shall forward the Claim to the Regulating Entity. When a Claim alleges that
Land Use Regulations of multiple Regulating Entities restrict the use of the
Property, the Department shall consult with all the Regulating Entities and
may appoint a Lead Regulating Entity to issue the final decision required
by OAR 125-145-0100. Each Regulating Entity shall provide the Lead
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Regulating Entity with a staff report addressing at least the issues listed in
OAR 125-145-0100(3) with regard to its Land Use Regulation cited in the
Claim.

(3) Upon review of the Claim, if the Department or the Regulating
Entity determines that it lacks sufficient information to evaluate the Claim,
the Department or Regulating Entity may notify in writing the person who
submitted the Claim. The written notice shall specify the material or infor-
mation that would enable the Department or Regulating Entity to evaluate
the claim, and shall provide a time certain for Claimant, or the person who
submitted the Claim on Claimant’s behalf, to submit the material or infor-
mation. Failure to submit the information requested by the Department or
Regulating Entity within the time specified in the notice may result in
denial of a Claim.

(4) The Department may issue the final order itself or jointly with the
Regulating Entity, or it may authorize a Regulating Entity to issue a final
order if, after consulting with the Regulating Entity as required by OAR
125-145-0100(6), the final order modifies, removes or does not apply the

Land Use Regulation(s) on which the Claim is based.
Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)
Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0100
Regulating Entity Review and Decision Process

(1) A Regulating Entity that receives a claim from the Department,
shall issue a staff report addressing at least the issues listed in subsection
(2) of this section of this section. The staff report shall be mailed to the
Claimant. The person who submitted the Claim, if different, and any third
parties who submitted comments under OAR 125-145-0080. and shall be
mailed or otherwise delivered to the Department and other Regulating
Entities, if any.

(2) The staff report shall address the following issues:

(a) Whether the Claim was timely filed under Section 5 of Measure
37,

(b) Whether the Claimant is an owner under Section 11(c) of Measure
37,

(c) Whether the Claimant’s request for compensation is based on the
prior ownership of a family member under Section 11(A) of Measure 37;

(d) Whether any of the Land Use Regulations relied on in the Claim
are exempt under Section 3 of Measure 37;

(e) Whether any of the Land Use Regulations relied on in the Claim
restricted the use of the property permitted at the time the owner or family
member, if applicable, acquired the Property;

(f) Whether any of the Land Use Regulations relied on in the Claim
has the effect of reducing the fair market value of the property and the
amount of any such reduction;

(g) Any other issue relevant to evaluation of the Claim, including
without limitation the effect of any other land use regulation or other
restriction on use of the Property; and

(h) The Regulating Entity’s conclusions and recommendation for just
compensation or to modify, remove or not apply any of the Land Use
Regulation relied on in the Claim to allow a use permitted at the time the
owner acquired the property.

(3) The Claimant or the Claimant’s authorized agent and any third
parties who submitted comments under OAR 125-145-0080 may submit
comments, evidence and information in response to the staff report. Such
response must be filed no more than ten (10) days after the date the staff
report is mailed to the Claimant and any third parties, at the location and in
the manner described in OAR 125-145-0030. Such responses will be sub-
mitted in a timely fashion if either postmarked on the tenth (10) day, or
actually delivered to the Department by the close of business on the tenth
(10) day.

(4) The staff of the Regulating Entity shall issue a revised report fol-
lowing receipt of any submissions under subsection (3) of this rule.

(5) The Regulating Entity may recommend approval or denial of a
claim based on the revised staff report and any comments, evidence and
information submitted to the Department or the Regulating Entity.

(6) The Regulating Entity may issue a final order jointly with the
Department, or the Regulating Entity may issue a final order after consul-
tation with the Department if the decision is to modify, remove or not apply
Land Use Regulation(s).

Stat. Auth.: ORS 293.295 - 293.515

Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)

Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05
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125-145-0105
The Record for Final Administrative Decisions on a Claim

Final administrative decisions approving or denying a Claim shall be
based on a written record that includes the following, if available:

(1) The Claim;

(2) The contents of the Registry as to the Claim;

(3) Comments, evidence and information properly submitted by or on
behalf of the Claimant or third parties;

(4) Staff reports, evidence and information submitted by the
Department and the Regulating Entity;

(5) Response and rebuttal properly submitted by or on behalf of the
Claimant or third parties, and;

(6) Final decisions on the Claim by a Regulating Entity or the

Department as provided in OAR 125-145-0090 and 125-145-0100.
Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & OL 2005, (Measure 37, 2005)
Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; DAS 2-2005(Temp),
f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0110
Multiple Regulating Entities

When a Complete Claim alleges that Land Use Regulations of multi-
ple Regulating Entities restrict the use of the Property, the Department shall
consult with all the Regulating Entities and may appoint a Lead Regulating
Entity to issue the final decision required by OAR 125-145-0100. Each
Regulating Entity shall provide the Lead Regulating Entity with a staff
report addressing at least the issues listed in OAR 125-145-0100(3) and (4)

with regard to its Land Use Regulation cited in the Claim.
Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2004)
Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; Suspended by DAS 2-
2005(Temp), f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0120
No Regulating Entity

When a Complete Claim cites a Land Use Regulation for which there
is no Regulating Entity, the Department shall carry out the duties and issue

the final decision required by OAR 125-145-0100.
Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2004)
Hist.: DAS 5-2004(Temp), f. 11-30-04, cert. ef. 12-1-04 thru 5-29-05; Suspended by DAS 2-
2005(Temp), f. & cert. ef. 2-24-05 thru 5-29-05

125-145-0130
Reevaluation of Previous Claims

The Department, on its own or upon request of Claimant, may review
any Measure 37 Claim that was submitted to the Department on and after
the effective date of Measure 37 and before the effective date of this rule
that the Department or a Regulating Entity determined was not a Complete

Claim.
Stat. Auth.: ORS 293.295 - 293.515
Stats. Implemented: ORS 293.306 & 197 (Measure 37, 2005)
Hist.: DAS 2-2005(Temp), f. & cert. ef. 2-24-05 thru 5-29-05

Department of Agriculture
Chapter 603

Adm. Order No.: DOA 11-2005

Filed with Sec. of State: 2-17-2005

Certified to be Effective: 2-17-05

Notice Publication Date: 1-1-05

Rules Amended: 603-011-0610, 603-011-0620, 603-011-0630
Subject: The proposed amendments reflect house keeping changes
recommended by the Trichomoniasis Advisory Committee to
increase the effectiveness of the Trichomoniasis Control Program by
increasing the number of negative tests required to remove bulls from
quarantine in an infected herd. It also gives more decision-making
authority to the state veterinarian to determine disease exposure of
other cattle, and redefines potentially infected herds. Trichomonia-
sis is a cattle reproductive disease.

Rules Coordinator: Sue Gooch—(503) 986-4583

603-011-0610
Definitions

(1) “Bovine trichomoniasis” is a sexually transmitted disease of cat-
tle caused by the parasitic protozoan organism Tritrichomonas fetus.

(2) “The Department” is the Oregon Department of Agriculture
(ODA).
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(3) “Virgin bull” is a sexually intact male bovine less than 12 months
of age or a sexually intact male bovine between 12 and 24 months that is
certified by the owner/manager as having had no potential breeding contact
with females.

(4) “Exposed herds” are cattle herds which have had, within twelve
months, direct commingling or cross fence contact with test-positive herd
during a time of potential breeding activity.

(5) “Permanent Identification” is a steel alphanumeric ear tag provid-
ed as official identification to accredited veterinarians, breed registry tat-
toos, or other means of identification established by the Department after
review by the Trichomoniasis Advisory Panel.

(6) “H