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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
Oregon Bulletin. The Oregon Administrative Rules Compilation is
an annual publication containing the complete text of the Oregon Ad-
ministrative Rules at the time of publication. The Oregon Bulletin is
a monthly publication which updates rule text found in the annual
compilation and provides notice of intended rule action, Executive
Orders of the Governor and Opinions of the Attorney General.

Background on Oregon Administrative Rules

The Oregon Attorney General’s Administrative Law Manual
defines “rule” to include “directives, standards, regulations or state-
ments of general applicability that implement, interpret or prescribe
law or policy or describe the agency’s procedure or practice require-
ments.” ORS 183.310(8) Agencies may adopt, amend, repeal or
renumber rules, permanently or temporarily (180 days), using the
procedures outlined in the Oregon Attorney General’s Administra-
tive Law Manual. The Administrative Rules Unit, Archives Division,
Secretary of State assists agencies with the notification, filing and
publication requirements of the administrative rules process. Every
Administrative Rule uses the same numbering sequence of a 3 digit
agency chapter number followed by a 3 digit division number and
ending with a 4 digit rule number. (000-000-0000)

How to Cite

Citation of the Oregon Administrative Rules is made by chapter
and rule number. Example: Oregon Administrative Rules, chapter
164, rule 164-001-0005 (short form: OAR 164-001-0005).

Understanding an Administrative Rule’s “History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessi-
tate ongoing rulemaking. To track the changes to individual rules,
and organize the rule filing forms for permanent retention, the
Administrative Rules Unit has developed a “history” for each rule
which is located at the end of rule text. An Administrative Rule “his-
tory” outlines the statutory authority, statutes being implemented and
dates of each authorized modification to the rule text. Changes are
listed in chronological order and identify the agency, filing number,
year, filing date and effective date in an abbreviated format. For
example: “OSA 4-1993, f. & cert. ef. 11-10-93; Renumbered from
164-001-0005 documents a rule change made by the Oregon State
Archives (OSA). The history notes that this was the 4th filing from
the Archives in 1993, it was filed on November 10, 1993 and the rule
changes became effective on the same date. The rule was renumbered
by this rule change and was formerly known as rule 164-001-0005.
The most recent change to each rule is listed at the end of the
“history.”

Locating the Most Recent Version of an
Administrative Rule

The annual, bound Oregon Administrative Rules Compilation con-
tains the full text of all permanent rules filed through November 15
of the previous year. Subsequent changes to individual rules are list-
ed in the OAR Revision Cumulative Index which is published
monthly in the Oregon Bulletin. Changes to individual Administra-
tive rules are listed in the OAR Revision Cumulative Index by OAR
number and include the effective date, the specific rulemaking action
and the issue of the Oregon Bulletin which contains the full text of
the amended rule. The Oregon Bulletin publishes the full text of per-
manent and temporary administrative rules submitted for publication.
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Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available in electronic and printed formats. Electronic
versions are available through the Oregon State Archives Website at
http://arcweb.sos.state.or.us Printed copies of these publications are
deposited in Oregon’s Public Documents Depository Libraries list-
ed in OAR 543-070-0000 and may be ordered by contacting:
Administrative Rules Unit, Oregon State Archives, 800 Summer
Street NE, Salem, OR 97310, (503) 373-0701 - ext. 240,
Julie. A.Yamaka@state.or.us

2004-2005 Oregon Bulletin Publication Schedule

The Administrative Rule Unit accepts rulemaking notices and fil-
ings Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon
State Archives, 800 Summer Street NE, Salem, Oregon 97310. To
expedite the rulemaking process agencies are encouraged to set the
time and place for a hearing in the Notice of Proposed Rulemaking,
and submit their filings early in the month to meet the following pub-
lication deadlines.

Submission Deadline — Publishing Date

December 15, 2004
January 14, 2005
February 15, 2005
March 15, 2005
April 15, 2005
May 13, 2005

June 15, 2005

July 15, 2005
August 15, 2005
September 15, 2005
October 14, 2005
November 15, 2005

January 1, 2005
February 1, 2005
March 1, 2005
April 1, 2005
May 1, 2005

June 1, 2005

July 1, 2005
August 1, 2005
September 1, 2005
October 1, 2005
November 1, 2005
December 1, 2005

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-1997, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-1997. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms ARC 910-1997 and ARC 915-1997
are available from the Administrative Rules Unit, Archives Division,
Secretary of State, 800 Summer Street NE, Salem, Oregon 97310.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the complete text of permanent and temporary rules may
be obtained from the adopting agency or from the Secretary of State,
Archives Division, 800 Summer Street, Salem, Oregon, 97310; (503)
373-0701.

© January 1, 2005 Oregon Secretary of State. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.
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CHANCE TO COMMENT ON...
PROPOSED REMOVAL OF THE FIFTEENMILE
CREEK SITE (ECSI #2709) FROM THE CONFIRMED
RELEASE LIST AND INVENTORY

COMMENTS DUE: January 31, 2005

PROJECT LOCATION: Fifteenmile Creek, near the confluence
with the Columbia River, The Dalles

PROPOSAL: Pursuant to Oregon Revised Statute, ORS 465.320,
and Oregon Administrative Rules, OAR 340-122-100, the Depart-
ment of Environmental Quality (DEQ) invites public comment on its
proposal for removal of the site from the Confirmed Release List and
Inventory.

HIGHLIGHTS: The DEQ Site Response Program has reviewed the
information gathered during an environmental evaluation of the Fif-
teenmile Creek site. On August 22, 2000, a truck traveling west on
Interstate 84 crashed as it passed over Fifteenmile Creek, a tributary
of the Columbia River. The truck was carrying 4,100 gallons of the
herbicide Goal 2XL. Approximately 2,600 gallons of herbicide
spilled and an unknown portion of this entered the creek. About
1,200 feet of the creek—from the accident site to the confluence with
the Columbia River—was affected. DEQ conducted the investiga-
tion of the spill site, which included emergency response measures
focused on preventing contamination from escaping into the Colum-
bia River. Additional remedial work was conducted between August
2000 and February 2001. In total, about 6 million gallons of water
and 5,500 tons of sediment, soil and debris were removed and dis-
posed of offsite. The site was added to DEQ’s Confirmed Release
List and Inventory of Hazardous Substance sites in March 2003.
However, risk assessments were conducted to evaluate residual risk
to human and ecological receptors. These assessments, which were
based on studies conducted between 2000 and 2003, indicated that
this risk had been reduced to safe levels. The Department, therefore,
concludes that no further action was required on November 4, 2004.
Since no further actions are required for the site, DEQ proposes to
remove the site from the Confirmed Release and Inventory lists.
HOW TO COMMENT: The administrative record and other proj-
ect files are available for public review (by appointment) at DEQ’s
Eastern Region, The Dalles Office, 400 East Scenic Drive, Suite
#307, The Dalles, Oregon, 97058. To schedule a file review appoint-
ment, call: 503-298-7255; toll free at 1-800-452-4011. Comments
and questions, by phone, fax, mail or e-mail, should be directed to:
Bob Schwarz, Project Manager, at the address listed above or via e-
mail at Schwarz.bob@deq.state.or.us. DEQ must receive written
comments by 5 p.m. on Friday, December 31, 2004. Upon written
request by ten or more persons or by a group with a membership of
10 or more, DEQ will hold a public meeting to receive verbal com-
ments.

Please notify DEQ of any special physical or other accommoda-
tions you may need due to a disability, language accommodations,
or if you need copies of written materials in an alternative format
(e.g. Braille, large print, etc). To make these arrangements, contact
DEQ’s Office of Communications and Outreach at 503-229-5317.
THE NEXT STEP: DEQ will consider all public comments
received by the Janauary 31, 2004, deadline. In the absence of com-
ments, DEQ will remove the Fifteenmile site from the Confirmed
Release List and Inventory.

A CHANCE TO COMMENT ON
PROPOSED CONSENT JUDGMENT FOR
REMEDIAL ACTION COSTS AT THE FORMER
VAN OSTEN POST AND POLE IN BEND, OREGON

COMMENTS DUE: January 31, 2005

PROJECT LOCATION: 21372 East Highway 20, Bend, Oregon.
PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to enter into a Consent Judgment regarding a portion of
DEQ’s remedial action costs (cleanup costs) at the former Van Osten
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Post and Pole site in Bend, Oregon. The Decree is with Barbara Van
Osten, formerly doing business with her husband, now deceased, as
Van Osten Logging, Van Osten Logging Co., Van Osten Enterpris-
es, V. O’s Enterprises, and Van Osten Posts and Poles.
HIGHLIGHTS: The former Van Osten Post and Pole site was the
site of a post and pole treating operation. During wood treating oper-
ations, hazardous substances were released into the ground and air
at the property and adjacent properties. Mr. and Mrs. Van Osten
owned wood treating operations at the site from approximately 1969
to the early 1980’s. DEQ has conducted removal and remedial
actions at the Van Osten property and adjacent properties and has
incurred substantial remedial action costs. DEQ previously entered
into a Consent Judgment with Tom and Barbara Hicks—who leased
the property and ran the operation from the mid 1980’s into the early
1990’s—and their insurer. This Decree will fully settle DEQ’s claims
against Ms. Van Osten and her husband’s estate personally, and
against certain of their insurers (including those insurers’ affiliates).
DEQ retains rights to pursue other insurers of the businesses run at
the site by Mr. and Mrs. Van Osten.

HOW TO COMMENT: Written comments concerning the Consent
Decree should be sent to Charlie Landman at DEQ Headquarters, 811
SW 6th Avenue, Portland, Oregon 97204. Comments must be
received by DEQ by 5:00 pm January 31, 2005. Questions may be
directed to Mr. Landman at that address or by calling (503) 229-
6461. The proposed Consent Decree may be reviewed at DEQ’s
Headquarters’ Office and at the DEQ Office in Bend by contacting
Cliff Walkey at (541) 388-6146.

Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the Consent Decrees will be made after con-
sideration of public comments.

CHANCE TO COMMENT ON
PROPOSED DETERMINATION OF NO FURTHER
ACTION FOR 32 FORMER AREAS OF CONCERN

AT WAH CHANG IN MILLERSBURG, OREGON

COMMENTS INVITED through February 1, 2005
PROPOSAL: The Oregon Department of Environmental Quality
(DEQ) is holding a 30-day public comment period to solicit ques-
tions, comments, or additional information on its proposal to issue
no further action determinations for 32 former areas of concern at the
Wah Chang plant in Millersburg.

PROJECT LOCATION: Wah Chang is north of Albany in Millers-
burg, Oregon at 1600 Old Salem Road NE. The plant occupies 110
acres bounded by I-5 and the Willamette River, and an additional 65
acres one mile north of the 110 acres.

FACILITY OEPRATIONS: Wah Chang manufactures zirconium
and other specialty metals. Operations at the Millersburg plant began
in 1956. Facilities were constructed at the site primarily to produce
zirconium and hafnium metal products. Melting and fabrication oper-
ations were added in 1959. The metals refined at the plant are turned
into a wide range of products ranging from tubes and plates to wire.
HIGHLIGHTS: From 1980 until closure in 2001, Wah Chang oper-
ated an industrial furnace under a Resource Conservation and Recov-
ery Act (RCRA) Hazardous Waste Facility Permit application sub-
mitted to DEQ. This application allowed the facility to store and treat
by incineration hazardous wastes resulting from on-site manufac-
turing operations. Between 1996 and October 2001, Wah Chang
modified routine site operations and submitted proposals to demon-
strate closure of the permit. In October 2001, it was determined that
routine site operations were appropriately modified and the permit
was closed.

Following closure of the furnace, Wah Chang is required to inves-
tigate and address all historic releases of hazardous waste and mate-
rials that may have occurred at the facility. This investigation and
cleanup is called the RCRA Corrective Action process and is con-
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ducted with oversight by the Environmental Protection Agency
(EPA) and DEQ. The process is a phased approach consisting of
assessment, investigation, identification and evaluation of cleanup
alternatives, and implementation of a selected alternative.

Under the direction of EPA and DEQ, the assessment phase of the
process was conducted at Wah Chang by an EPA contractor and the
results were documented in a final report in August 1997. Based upon
the findings of the assessment, a total of 387 “units” or locations were
recommended for further evaluation and investigation to help deter-
mine if additional action is needed for these locations. A “unit” is a
container, tank or particular location where a chemical release has
or may have occurred. Of the 387 units identified in the initial EPA
assessment, 345 are individual catch basins and sumps connected to
the facility-wide drain system. The remaining 42 units, plus one addi-
tional unit added after EPA’s initial assessment, are “non-drain” relat-
ed locations. Contaminants of potential concern that may have been
released at these locations include: Solvents; PCBs; Petroleum Com-
pounds; Metals; Radionuclides; Fluorides; and Nitrates.

From October 2001 through November 2004, Wah Chang prepared
and submitted work plans to DEQ that focused on the 43 non-drain
related locations. The information, along with DEQ site visits,
demonstrated that releases or suspected releases of contaminants at
32 locations have met one of the following conditions:

* Are or were non-existent or posed no risk to human health or the
environment;

e Currently permitted or regulated under another authority;

» Mitigated by implementation of cleanup remedies (site excava-
tions and disposal actions, capping of contaminated areas to prevent
exposure); and

* Impractical to completely investigate and/or mitigate, with cur-
rent and future facility environmental programs in-place to mitigate
exposure to people or environmental receptors by potential con-
taminants.

Based on the review of information for these 32 units, DEQ has
determined that no additional investigation or action is required at
these locations. A no further action does not preclude DEQ from
modifying their decision should new or previously undisclosed infor-
mation indicate that there is, or may be, a release from the location
that poses a threat to human health or the environment.

DEQ has requested additional information or is awaiting sampling
results for the remaining 11 units in the work plans submitted for the
43 units. Wah Chang is currently updating the facility’s wastewater
treatment system maps and compiling information for use in prior-
itizing the remaining units associated with the drain system.
HOW TO COMMENT: Comments must be received by 5:00 PM
on February 1, 2005. The investigative reports, and other project files
are available for public review at DEQ’s Salem Office. To schedule
an appointment, please call the Salem Office at (503) 378-8240, toll
free at 1-800-349-7677, TTY at 503-378-3684. For questions or com-
ments about the no further actions, please call or send written com-
ments by fax or email to: Nancy Gramlich, Project Manager, 503-
378-8240 ext. 259 (toll free & TTY above), Fax: 503-373-7944,
gramlich.nancy @deq.state.or.us
THE NEXT STEP: DEQ will consider all public comments
received by the February 1, 2005 deadline before making a final deci-
sion on the no further actions. The issuance of the no further actions
does not affect the continuing Corrective Action work. Additional 30-
day public comment periods will be held in the future to address the
remaining 356 locations.

DEQ PROPOSES ISSUANCE OF CERTIFICATION
OF COMPLETION AND FINAL APPROVAL
OF CLEANUP ACTIONS AT THE FORMER

DOW CORNING SITE IN SPRINGFIELD

COMMENTS INVITED through February 1, 2005

PROPOSAL: The Oregon Department of Environmental Quality is
proposing to issue a certification of completion and final approval
for the environmental cleanup of solvent contaminated groundwater
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at the site formerly known as Dow Corning located at 1801 Aster
Street in Springfield.

HIGHLIGHTS: Environmental investigation and cleanup activities
were conducted under DEQ oversight from 1988 through 1995. The
investigations found soil and groundwater contamination from sol-
vent use and previous disposal practices. A soil removal action was
conducted in November 1998, and it was determined that the
removal was successful in eliminating the source of the contaminants
in groundwater. DEQ entered into a Consent Order with Dow Corn-
ing in February 1992. The Order required Dow Corning to investi-
gate and address the groundwater contamination at the site. DEQ
issued a Record of Decision (ROD) based on the investigative data
collected under the Order in September 1993. The ROD specified the
remaining cleanup actions for the contaminated groundwater at the
site. In January 1994, the Consent Order was amended to incorpo-
rate the final cleanup actions of the ROD. The requirements include:

1. Conduct groundwater monitoring until 1995 to confirm: Solvent
contaminant concentrations are decreasing; Contaminant concen-
trations do not exceed applicable health-based levels; and Contam-
inants have not migrated off-site.

2. Assess long-term contaminant migration and degradation.

3. Assess long-term risks to human health and the environment
based on the residual contaminant concentrations.

4. Evaluate the need for continuation of groundwater monitoring
or property deeds.

5. Submit a final report summarizing the groundwater monitoring
data and the results of the data evaluation for requirements 1 through
4 above.

DEQ received and reviewed the final report, and supplemental

investigative data, between September 2004 and December 2004.
Based on the review, DEQ has determined that the cleanup was per-
formed in accordance with the requirements specified in the Consent
Order ECSR-WVR-91-10 and Record of Decision. DEQ is now pro-
posing that the Order be terminated and recommends no additional
investigation be required at the former Dow Corning site.
HOW TO COMMENT: Comments must be received by 5:00 PM
on February 1, 2005. Information about the project is available for
public review at DEQ’s Eugene Office. To schedule an appointment,
please call the Eugene Office at (541) 686-7848. For questions or
comments, please call or send written comments by fax or email to:
Nancy Gramlich, Project Manager, 503-378-8240 ext. 259 (toll free
at 1-800-349-7677, TTY at 503-378-3684), Fax: 503-373-7944,
gramlich.nancy @deq_.state.or.us. DEQ will consider all public
comments received by the February 1, 2005 deadline before making
a final decision.

PROPOSED APPROVAL OF CLEANUP AT
THE PROSPECT FARM OIL STORAGE SHED
STANFIELD, OREGON

COMMENTS DUE: February 1, 2005

PROJECT LOCATION: 79509 Stage Gulch Road, Stanfield,Ore-
gon

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a “No Further Action” determination based on
approval of the environmental investigation and remedial action at
the Prospect Farm Oil Storage Shed, located approximately 5 miles
east of Stanfield, in Umatilla County, Oregon .

HIGHLIGHTS: The Voluntary Cleanup Program has reviewed the
information gathered during the investigation of environmental con-
ditions and underground and above-ground storage tank decommis-
sioning. Representatives of the Ransier Estate have removed three
underground, and two above-ground petroleum storage tanks, dis-
pensers and associated piping. In addition, approximately 432 tons of
petroleum contaminated soil was excavated from beneath the oil shed
and disposed of at the Finley Buttes Landfill in Morrow County.
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The proposed No-Further-Action (NFA) determination applies only
to the former oil storage shed area of the Prospect Farm.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. To schedule an appointment to
review the file or to ask questions, please contact John Dadoly at
(541) 278-4616. Written comments should be sent by February 1,
2005 to John Dadoly, Project Manager, at the address listed above.

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.
THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination.

PROPOSED APPROVAL OF CLEANUP AT
THE EUREKA AND EXCELSIOR (E&E) MINE
BAKER COUNTY, OREGON

COMMENTS DUE: February 1, 2005

PROJECT LOCATION: Bourne, OR

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to issue a “No Further Action” determination based on
approval a remedial action at the E&E Mine located approximately
1/2 mile north of the historic gold mining town of Bourne, Oregon,
in Section 32, T8S, R37E, W.M.

HIGHLIGHTS: The Voluntary Cleanup Program has reviewed the
information gathered during the investigation of environmental con-
ditions and remedial action at the E&E Mine. Cracker Creek Gold
Mining Company, the owner of the site, has completed the proposed
remedy by removing approximately 10,000 cubic yards of mine
waste rock, and placing the material in an on-site waste repository
(landfill).

The proposed No-Further-Action (NFA) determination applies only
to the vicinity of the E&E Ore Processing Mill where the remedial
action took place. The proposed NFA requires a deed restriction to
be placed on the waste rock repository area. The deed restriction
requires maintenance of the repository cap and will not allow resi-
dential development of the repository area without further investi-
gation and cleanup.

HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. To schedule an appointment to
review the file or to ask questions, please contact John Dadoly at
(541) 278-4616. Written comments should be sent by February 5,
2005 to John Dadoly, Project Manager, at the address listed above.
Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before making a final decision regarding the “No Further
Action” determination.

PUBLIC NOTICE
SELECTED REMEDIAL ACTIONS
FOR MERLIN LANDFILL

PROJECT LOCATION: Merlin Landfill, 1749 Merlin Road,
Josephine County, Oregon

CLEANUP DECISION: As required by ORS 465.320 and OAR
340-122-100, the Department of Environmental Quality (DEQ)
issues this notice of a selected cleanup decision to address the
groundwater contamination from the Merlin Landfill site in
Josephine County, Oregon. The DEQ finalized the selection of the
remedial actions with the issuance of the Record of Decision on
December 17, 2004.
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BACKGROUND: The City of Grants Pass owns and has operated
the landfill since 1967. Landfill operations ceased in 2000 and a final
cover was constructed over the landfill in 2001. The landfill is reg-
ulated by DEQ under a Solid Waste Closure Permit (#159) and a
1996 Consent Order between the City and DEQ. The Consent Order
focused on groundwater contamination emanating from the landfill.

Remedial investigations (RI) completed by the City showed two
plumes of groundwater contamination emanating from the landfill;
one plume migrating to the north towards Louse Creek, and the other
plume migrating to the east-northeast that may eventually reach
Louse Creek. Contaminants present in the groundwater are volatile
organic compounds including tetrachloroethene (PCE), trichloro-
ethene (TCE), and vinyl chloride. Risk assessment studies have
found that the groundwater contamination does not pose a threat to
the environment. However, there is the potential for an unacceptable
level of risk to human health if the contaminated water is used for
drinking or bathing; although no drinking water wells are contami-
nated at this time.
SELECTED REMEDIAL ACTIONS: For the onsite landfill area,
the selected remedial actions consists of a landfill cap, landfill gas
control, surface water drainage control, fencing, deed restrictions,
and groundwater monitoring. For both groundwater contamination
plume areas, the selected actions include purchase of select proper-
ties, providing City water via a municipal water supply line, the
potential use of deed restrictions to limit groundwater use to irriga-
tion only, discontinue active groundwater treatment to allow natu-
ral processes (physical and biological) to clean up groundwater, and
continued groundwater monitoring. Several of these actions have
already been implemented to prevent human exposure to contami-
nated groundwater. In addition, DEQ has modified the City’s Solid
Waste Permit to establish inorganic chemical constituent concen-
tration limits for the monitored groundwater. The limits will be used
to gauge the progress the remedial action controls are having on
decreasing the groundwater contamination so that human health and
the environment will continue to be protected.
INFORMATION: A detailed description of DEQ’s selected reme-
dial action is provided in the Record of Decision for the site. The
Record of Decision, documents in the administrative record, and
other project files are available for public review at the City of Grants
Pass Administrative Offices located at 101 Northwest “A” Street,
Grants Pass. Project documents are also available for review at
DEQ’s Eugene office, 1102 Lincoln St., Suite 210, Eugene. Appoint-
ments to review these files can be made by calling 1-800-844-8467.
The TTY number for the hearing impaired is (541) 687-5603. Infor-
mation is also available on DEQ’s web site at http://www.deq.
state.or.us/wmc/cleanup/merlin.htm

Additional information regarding the selected remedial action for
the site may be obtained by contacting Gene Wong, P.E., DEQ Pro-
ject Manager, at the above Eugene address, by calling 541-686-7838,
or by e-mail at wong.gene @deq.state.or.us.
THE NEXT STEP: DEQ is currently negotiating an amendment to
the existing Consent Order with the City of Grants Pass to implement
the selected remedial action and to cover post-closure monitoring and
care of the landfill.

PUBLIC NOTICE
PROPOSED REMEDIAL ACTION AT
THE DB ANDERSON BULK PLANT
(FORMER) ONTARIO, OREGON

COMMENTS DUE: January 31, 2005

PROJECT LOCATION: 76 Northeast 6th Avenue, Ontario, Mal-
heur County

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to approve a remedial action at the former DB Anderson
Bulk Plant located at 76 NE 6th Avenue in Ontario, Oregon.
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HIGHLIGHTS: The DEQ Site Assessment Section has reviewed
the information gathered during site investigations performed at the
site. Based on the information gathered during the investigation, no
compounds were detected in soil or groundwater at concentrations
exceeding DEQ’s generic risk-based concentrations (RBCs) levels
listed in DEQ’s “Risk-Based Decision Making for the Remediation
of Petroleum-Contaminated Sites” dated September 22, 2003 for any
of the site specific pathways with the exception of the groundwater
in excavation pathway.

The proposed remedial action is a deed restriction in the form of
an Easement and Equitable Servitude Agreement. The purpose of the
deed restriction is to maintain land use consistent with the concep-
tual site model and prevent future beneficial use of groundwater.
HOW TO COMMENT: The project file may be reviewed by
appointment at DEQ’s Eastern Regional Office at 700 SE Emigrant,
Suite #330, Pendleton, OR 97801. To schedule an appointment to
review the file or to ask questions, please contact Katie Robertson
at (541) 278-4620. Written comments should be sent by January 31,
2005 to Katie Robertson, Project Manager, at the address listed
above.

Upon written request by ten or more persons or by a group with a
membership of 10 or more, a public meeting will be held to receive
verbal comments.

THE NEXT STEP: DEQ will consider all public comments
received before issuing a record of decision for the site.

PROPOSED NO FURTHER ACTION DECISION
UPLAND SPADA SOUTH
RIVERSIDE CORPORATE CENTER DEVELOPMENT
NE 185TH AVENUE AND RIVERSIDE PARKWAY
PORTLAND, OREGON

COMMENT PERIOD: January 1, 2005 to January 31, 2005
COMMENTS DUE: January 31, 2005

PROPOSAL: DEQ proposes issuing a no further action decision
for the Uplands portion of the Spada South site. An environmental
investigation and cleanup of the historic irrigation ditches that bor-
der the site is being performed by Portland Development Commis-
sion under a voluntary agreement with DEQ, and is not subject to
this proposal.

HIGHLIGHTS: The Department of Environmental Quality (DEQ)
has completed its environmental evaluation of the Uplands portion
of the Spada South site. Historical agricultural practices at the site
included the use of pesticides. Several phases of environmental test-
ing performed at the site identified pesticide chemicals in site soils.
Pesticides were not detected in groundwater. A risk assessment was
conducted to evaluate potential human health and ecological risks

Oregon Bulletin

7

posed by the pesticides in soil. The findings of the risk assessment
indicate the residual pesticide contamination does not pose an unac-
ceptable risk to human health or the environment.

HOW TO COMMENT: The project file is available for public
review. To schedule an appointment call (503) 229-6729. The DEQ
project manager is Anna Coates, (503) 229-5213. Written comments
should be sent to Anna Coates, DEQ, 2020 SW Fourth Avenue, Suite
400, Portland, OR 97201 by January 31, 2005. A public meeting will
be held to receive comments if requested by 10 or more persons or
by a group with a membership of 10 or more.

THE NEXT STEP: DEQ will consider all public comments before
making the final decision.

PROPOSED CONDITIONAL NO FURTHER
ACTION DECISION, FORMER GEORGIA PACIFIC CHIP
LOADING FACILITY, 199 SOUTH FOOTHILLS ROAD
LAKE OSWEGO, OREGON

COMMENT PERIOD: January 1, 2005 to January 31, 2005
COMMENTS DUE: January 31, 2005

HIGHLIGHTS: The Department of Environmental Quality (DEQ)
has completed its environmental evaluation of the former Georgia-
Pacific Chip Loading Facility site, now being developed as
Foothills Park in Lake Oswego, Oregon. Environmental testing per-
formed at the site identified soil and groundwater impacts related to
past site operations. An environmental cleanup, which included the
removal of contaminated soils, was completed in August 2004. Fol-
lowing the removal, a risk assessment was conducted to evaluate
potential human health and ecological risks posed by contaminants
remaining in site soils. The findings indicate that the residual con-
tamination in soils do not pose an unacceptable risk to human health
or potential ecological receptors. DEQ proposes issuing a conditional
no further action decision for site soil. The conditional no further
action decision requires further monitoring of site groundwater qual-
ity to confirm that groundwater discharge to the Willamette River
does not pose a potential risk to ecological receptors. DEQ will issue
public notice regarding its proposed decision on groundwater fol-
lowing completion of the additional monitoring at the site.

HOW TO COMMENT: The project file is available for public
review. To schedule an appointment call (503) 229-6729. The DEQ
project manager is Anna Coates, (503) 229-5213. Written comments
should be sent to Anna Coates, DEQ, 2020 SW Fourth Avenue, Suite
400, Portland, OR 97201 by January 31, 2005. A public meeting will
be held to receive comments if requested by 10 or more persons or
by a group with a membership of 10 or more.

THE NEXT STEP: DEQ will consider all public comments before
making the final decision.
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

ORS 183.335(2)(b)(G) requests public comment on whether other
options should be considered for achieving a proposed administra-
tive rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin. If sufficient hearing
requests are received by an agency, notice of the date and time of the
rulemaking hearing must be published in the Oregon Bulletin at least
14 days before the hearing.

Board of Accountancy
Chapter 801

Stat. Auth.: ORS 670.310 & 673.410

Stats. Implemented: ORS 673.445, 673.160, 673.410 & 673.445
Proposed Amendments: 801-030-0015

Last Date for Comment: 1-21-05

Summary: This rule was previously noticed and a hearing was con-
ducted. The rule is re-noticed to provide clarification of the poten-
tial fiscal impact of revisions to OAR 801-030-0015(2)(e), increas-
ing the record retention period for attest and audit working papers
from 5 years to 7 years.

Rules Coordinator: Kimberly Bennett

Address: Board of Accountancy, 3218 Pringle Rd. SE, Suite 110,
Salem, OR 97302

Telephone: (503) 378-4181, ext. 24

Board of Architect Examiners

Chapter 806
Date: Time: Location:
2-9-05 9 a.m. 205 Liberty St. NE, #A
OBAE
Salem, OR

Hearing Officer: Kim Arbuckle

Stat. Auth.: ORS 671.120, 671.125 & 182.462; Other Auth.: SB
1127 (1999)

Stats. Implemented: ORS 671.125 & 182.462

Proposed Amendments: 806-001-0003

Last Date for Comment: 2-9-05, 4:30 p.m.

Summary: This rule is amended to adopt the Oregon State Board of
Architect Examiners 2005-2007 biennial budget - with an expendi-
ture limit of $647,750. A copy of the proposed budget and/or rule
amendment is available by contacting the agency rules coordinator
listed above, or on the Board’s web site of www.orbae.com.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Carol Halford

Address: Oregon Board of Architect Examiners, 205 Liberty St. NE,
Suite A, Salem, OR 97301

Telephone: (503) 763-0662
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Board of Chiropractic Examiners

Chapter 811
Date: Time: Location:
1-20-05 11 am. 630 Hawthorne Ave. SE

Comfort Suites
Salem, OR 97301
Hearing Officer: Dave McTeague, Exec. Director
Stat. Auth.: ORS 684; Other Auth.: ORS 684.155
Stats. Implemented: ORS 684.155
Proposed Amendments: 811-015-0010
Last Date for Comment: 1-20-05
Summary: 811-015-0010 Proposed amendments to the Clinical Jus-
tification Rule update treatment parameters to address over-treatment
and under-treatment by chiropractic physicians.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Dave McTeague
Address: Board of Chiropractic Examiners, 3218 Pringle Rd. SE -
Suite 150, Salem, OR 97302-6311
Telephone: (503) 378-5816, ext. 23
Board of Naturopathic Examiners
Chapter 850

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.060

Proposed Amendments: 850-020-0000, 850-020-0005, 850-020-
0020, 850-020-0025, 850-020-0030

Proposed Repeals: 850-020-0010, 850-020-0015

Last Date for Comment: 1-28-05

Summary: Following the legislature’s 2003 approval of change to
ORS 685.060(b), Division 20 needed amending with the repeal of
some rules. The amendment/repeal does not give up the Board’s abil-
ity to approve a Naturopathic program; it does allow the Board to rely
on other accrediting bodies to certify and maintain the educational
standards for graduates applying for licensure in our state.

Rules Coordinator: Anne Walsh

Address: Board of Naturopathic Examiners, 800 NE Oregon St. -
Suite 407, Portland, OR 97232

Telephone: (503) 731-4045

ecccccccoe

Stat. Auth.: ORS 685.125

Stats. Implemented: ORS 685.010(4)

Proposed Amendments: 850-010-0220

Last Date for Comment: 1-28-05

Summary: Will clarify what Naturopathic physicians can prescribe,
dispense and order.

Rules Coordinator: Anne Walsh

Address: Board of Naturopathic Examiners, 800 NE Oregon St. -
Suite 407, Portland, OR 97232

Telephone: (503) 731-4045

ecccccccoe

Board of Nursing
Chapter 851
Date: Time: Location:
2-10-05 9 a.m. 800 N.E. Oregon St.

Portland State Office Building
Rm. 120-C
Portland, OR 97232
Hearing Officer: Marguerite Gutierrez, Board President
Stat. Auth.: ORS 678.385
Stats. Implemented: ORS 678.375 & 678.385
Proposed Amendments: 851-050-0131
Last Date for Comment: 2-8-05, 5 p.m.
Summary: The Board is authorized by ORS 678.385 to determine
by rule and revise periodically the drugs and medicines to be includ-
ed in the formulary that may be prescribed by a nurse practitioner act-
ing under ORS 678.375, including controlled substances listed in
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Schedules II, III, IIT N, IV and V. This amendment adds the Novem-
ber and December 2004 and January 2005 updates to Drugs Facts
and Comparisons to the formulary, with specific drugs proposed for
inclusion or deletion. The Board may also petition to add currently
excluded drugs to the Nurse Practitioner Formulary.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: KC Cotton

Address: Board of Nursing, 800 NE Oregon St. - Suite 465, Port-
land, OR 97232-2162

Telephone: (503) 731-4754

ecccccccos

Date: Time: Location:
2-10-05 9 a.m. 800 NE Oregon St.
Rm. 120-C

Portland, OR 97232
Hearing Officer: Marguerite Gutierrez, Board President
Stat. Auth.: ORS 678.375, 678.380, 678.385 & 678.390
Stats. Implemented: ORS 678.375, 678.380, 678.385 & 678.390
Proposed Amendments: 851-050-0002
Last Date for Comment: 2-8-05
Summary: These rules cover the standards and scope of practice for
the Nurse Practitioner. This amendment would add the ACNM
(American College of Nurse-Midwives) Division of Accreditation as
an acceptable accrediting body for nurse practitioner (nurse-midwife)
program accreditation.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: KC Cotton
Address: Board of Nursing, 800 NE Oregon St. - Suite 465, Port-
land, OR 97232-2162
Telephone: (503) 731-4754

Board of Pharmacy
Chapter 855

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.205, 183.335, 183.341(2)
Proposed Amendments: 855-001-0000

Last Date for Comment: 1-21-05

Summary: To clarify that the Board will always give notice prior to
permanently adopting, amending or repealing any rule as required
by ORS 183.335(1).

Rules Coordinator: Karen MacLean

Address: Board of Pharmacy, 800 NE Oregon St.. - Suite 425, Port-
land, OR 97232

Telephone: (503) 731-4032, ext. 223

Bureau of Labor and Industries
Chapter 839

Stat. Auth.: ORS 183 & 651.060

Stats. Implemented: ORS 183, 279, 652, 653, 658 & 659A
Proposed Amendments: 839-050-0050, 839-050-0220, 839-050-
0360

Last Date for Comment: 1-21-05

Summary: The proposed amendments correct technical errors,
improve grammar and clarity and conform the Division 50 Contested
Case Rules with the Oregon Administrative Procedures Act.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Suite
1045, Portland, OR 97232

Telephone: (503) 731-4212

ecccccccos

Stat. Auth.: ORS 279 & 651

Stats. Implemented: ORS 279.348 - 279.380 (ORS 279C.800 -
279C.870)

Proposed Ren. & Amends: Rules in 839-016 to 839-025

Last Date for Comment: 1-25-05
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Summary: The proposed renumbering of the Prevailing Wage Rate
rules amends the rules to bring them into conformance with the pro-
visions of HB 2341 (revised “Public Contracting Code”), passed by
the 2003 Legislature, in ORS 279A, 279B and 279C.

The proposed amendments and renumbering of the Prevailing
Wage Rate rules are “housekeeping” in nature and conform to the
statutes implemented.

Rules Coordinator: Marcia Ohlemiller

Address: Bureau of Labor and Industries, 800 NE Oregon St., Suite
1045, Portland, OR 97232

Telephone: (503) 731-4212

Commission for the Blind
Chapter 585

Stat. Auth.: ORS 346.150; Other Auth.: ORS 183.341

Stats. Implemented:

Proposed Amendments: 585-001-0000, 585-010-0115, 585-010-
0120, 585-010-0125, 585-010-0130, 585-010-0150, 585-010-0210,
585-010-0215, 585-010-0220, 585-010-0225, 585-010-0230, 585-
010-0310, 585-020-0010, 585-020-0020, 585-020-0035

Proposed Renumberings: 585-010-0300 to 585-001-0006

Last Date for Comment: 1-21-05

Summary: Division 1 - Procedural Rules: A. Updates Name; B.
Renumbers 585-010-0300 and moves it to Division 1

Division 10 - College Training for Blind Persons: Changes a few
technical corrections to reflect current language in the Rehabilitation
Act as well as clarify that Merit Based Scholarships are not a com-
parable benefit (which is language from the Act).

Division 10 - Reader’s Service for Blind Students: Requires updat-
ing. A maximum of 70 hours of reader’s services cannot be imposed.
Also, added some procedural clarification and removed language this
is no longer reflecting agency practice. Division 10 - Business Pol-
icy: One correction to reflect current language.

Division 20 - Equipment Policy: Updates language to reflect the
Rehabilitation Act.

Rules Coordinator: Linda Mock

Address: Commission for the Blind, 535 SE 12th Ave., Portland, OR
97214

Telephone: (503) 731-3221

ecccccccoe

Department of Agriculture

Chapter 603
Date: Time: Location:
1-24-05 11 am. 635 Capitol St. NE
ODA

Salem, OR 97301
Hearing Officer: Ron McKay
Stat. Auth.: ORS 596; Other Auth.: ORS 561
Stats. Implemented: ORS 596.392
Proposed Amendments: 603-011-0610, 603-011-0620, 603-011-
0630
Last Date for Comment: 2-4-05
Summary: The proposed amendments reflect house keeping
changes recommended by the Trichomoniasis Advisory Committee
to increase the effectiveness of the Trichomoniasis Control Program
by increasing the number of negative tests required to remove bulls
from quarantine in an infected herd. It also gives more decision-mak-
ing authority to the state veterinarian to determine disease exposure
of other cattle, and redefines potentially infected herds. Trichomo-
niasis is a cattle reproductive disease.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Sue Gooch
Address: Department of Agriculture, 635 Capitol St. NE, Salem, OR
97301
Telephone: (503) 986-4583
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Department of Consumer and Business Services,
Building Codes Division

Chapter 918
Date: Time: Location:
1-19-05 10 a.m. 1535 NW Edgewater St.

Salem, OR 97310
Hearing Officer: Richard J. Baumann
Stat. Auth.: ORS 446.160, 446.176 & 446.185
Stats. Implemented: ORS 446.160 & 446.176
Proposed Amendments: 918-525-0065, 918-525-0070, 918-525-
0080, 918-525-0250, 918-525-0450, 918-525-0510
Proposed Repeals: 918-525-0230
Last Date for Comment: 1-21-05, 5 p.m.
Summary: This rulemaking eliminates costly and time consuming
out of state inspections performed by the division throughout the U.S.
and Canada. In addition, it will consolidate division paperwork con-
taining manufacturer information for each manufacturing facility and
reduce paperwork necessary to perform out of state in-plant inspec-
tions. All recreational vehicle inspections would take place in Ore-
gon on units manufactured for Oregon. This rulemaking allows the
division the option of performing out-of-state in-plant inspections as
necessary to ensure compliance with statute and rule.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Heather L. Gravelle
Address: Department of Consumer and Business Services, Building
Codes Division, P.O. Box 14470, Salem, OR 97309
Telephone: (503) 373-7438

ecccccccoe

Date:
1-19-05

Location:

1535 NW Edgewater St.

Salem, OR 97310

Hearing Officer: Twyla Knowles

Stat. Auth.: ORS 446.100 & 446.185

Stats. Implemented: ORS 446.100 & 455.110

Proposed Adoptions: 918-500-0021

Last Date for Comment: 1-21-05, 5 p.m.

Summary: This rulemaking adopts rules to document amendments
to the Manufactured Dwelling and Park Specialty Code. These rules
Amend the Manufactured Dwelling and Park Specialty Code to
allow manufactured dwellings to be spaced less than 10 feet apart,
if a one-hour fire resistive wall separates them. This requirement is
equal to the current requirement that is found in the One- and Two-
family Dwelling Specialty Code for residential dwellings.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Heather L. Gravelle

Address: Department of Consumer and Business Services, Building
Codes Division, P.O. Box 14470, Salem, OR 97309

Telephone: (503) 373-7438

ecccccccos

Time:
11 am.

Location:
1535 NW Edgewater St.
Salem, OR 97309

Time:
9 a.m.

Date:
1-19-05

Hearing Officer: Jim Runyan

Stat. Auth.: ORS 455.020, 455.030, 455.110 & 460.085

Stats. Implemented: ORS 460.048, 460.055 & 460.085
Proposed Amendments: 918-400-0270, 918-400-0455, 918-400-
0465, 918-400-0525, 918-400-0630, 918-400-0740

Last Date for Comment: 1-21-05, 5 p.m.

Summary: These proposed rules update the Oregon Elevator Spe-
cialty Code with the latest editions and addenda’s for elevator and
escalator safety standards and lift standards.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Heather L. Gravelle
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Address: Department of Consumer and Business Services, Building
Codes Division, P.O. Box 14470, Salem, OR 97309
Telephone: (503) 373-7438
Department of Consumer and Business Services,
Insurance Division

Chapter 836
Date: Time: Location:
1-25-05 1:30 p.m. 350 Winter St. NE

Conf. Rm. F (basement)

Salem, OR
Hearing Officer: Lewis Littlehales
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 733.090
Proposed Amendments: 836-031-0410
Last Date for Comment: 2-4-05
Summary: This proposed rulemaking establishes a reserving
requirement for title insurance for the year 2008 and each year there-
after, replacing a scheme that would have required an increasingly
greater percentage over a longer period, arriving at ten percent in
2011 and years thereafter.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Sue Munson
Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Rm. 440, Salem, OR 97301
Telephone: (503) 947-7272

ecccccccoe

Stat. Auth.: ORS 442.807

Stats. Implemented: ORS 442.800 - 442.807

Proposed Amendments: 836-052-0700

Last Date for Comment: 1-26-05

Summary: This rulemaking proposes to amend the rule that adopts
the Oregon Practitioner Credentialing Application and the Oregon
Practitioner Recredentialing Application in order to incorporate
recent changes recommended by the Advisory Committee on Physi-
cian Credentialing Information in the Office for Oregon Health Plan
Policy and Research. The applications allow collection of uniform
information needed by health care service contractors to credential
and recredential physicians seeking designation as participating
providers for health plans. The Director of DCBS and the Director
of Human Services are required to adopt identical rules in a timely
manner to carry out the recommendations.

The Oregon Practitioner Credentialing Application and the Ore-
gon Practitioner Recredentialing Application with the recommend-
ed changes incorporated are available for review through the Insur-
ance Division website at www.oregoninsurance.org. Then click on
“Laws, Rules and Bulletins.” If you wish to have a paper copy of the
applications, please call 503-947-7272.

Rules Coordinator: Sue Munson

Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Rm. 440, Salem, OR 97301
Telephone: (503) 947-7272

ecccccccos

Stat. Auth.: ORS 731.244 & 737.322

Stats. Implemented: ORS 737.322 & 746.240

Proposed Amendments: 836-085-0201, 836-085-0225

Proposed Repeals: 836-085-0220

Last Date for Comment: 1-25-05

Summary: This rulemaking proposes to repeal OAR 836-085-0220,
which requires each workers’ compensation insurer to submit expe-
rience rating exposure, premium and loss data to the rating organi-
zation and requires the rating organization to report each late sub-
mission of data by an insurer for an employer and each instance of
an insurer’s failure to provide data. This rulemaking also makes
changes to other rules because of the repeal.

Rules Coordinator: Sue Munson
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Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Rm. 440, Salem, OR 97301
Telephone: (503) 947-7272

ecccccccoe

Department of Corrections

Chapter 291
Date: Time: Location:
1-21-05 9 a.m. Offender Information

& Sentence Computation

Coffee Creek Correctional

Facility, Bldg. Z

24499 SW Grahams Ferry Rd.

Wilsonville, OR 97070
Hearing Officer: Birdie Worley
Stat. Auth.: ORS 137, 144, 161.610, 179.040, 421, 423.020, 423.030
& 423.075
Stats. Implemented: ORS 137, 144, 161.610, 179.040, 421,
423.020, 423.030 & 423.075
Proposed Adoptions: 291-100-0085, 291-100-0105, 291-100-
0115, 291-100-0160
Proposed Amendments: 291-100-0005 — 291-100-0080, 291-100-
0090, 291-100-0100, 291-100-0110, 291-100-0120 — 291-100-0150
Last Date for Comment: 1-26-05
Summary: These rule amendments are necessary to clarify and
update the policy and procedures computation of sentences, and the
admission and release of inmates consistent with applicable law.
Additional amendments are necessary to reflect operational and orga-
nizational changes within the department.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Janet R. Worley
Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667
Telephone: (503) 945-0933

ecccccccos

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Proposed Amendments: 291-013-0065, 291-013-0100, 291-013-
0104

Last Date for Comment: 1-26-05

Summary: The department recently adopted several changes to its
rules governing use of physical force by department staff. While
training staff on the recently adopted changes, it became apparent
language in the rule regarding use of lethal force at co-located facil-
ities was not clearly understood. These rule amendments are neces-
sary to provide clear direction when lethal force may or may not be
used to prevent the escape of an inmate from a minimum security
facility that is co-located on the grounds of a medium or higher secu-
rity facility, and to align the rule with a recently adopted policy on
critical incident, which include the discharge of a firearm while on
duty.

Rules Coordinator: Janet R. Worley

Address: Department of Corrections, 2575 Center St. NE, Salem,
OR 97301-4667

Telephone: (503) 945-0933

Department of Environmental Quality

Chapter 340
Date: Time: Location:
1-18-05 6 p.m. 1240 SE 12th Ave.

Portland, OR 97214
Hearing Officer: Shari Jay
Stat. Auth.: ORS 468A.380(1)(c)
Stats. Implemented:
Proposed Amendments: 340-256-0010, 340-256-0100, 340-256-
0130, 340-256-0300, 340-256-0310, 340-256-0340, 340-256-0350,
340-256-0380, 340-256-0390
Last Date for Comment: 1-21-05

Oregon Bulletin

Summary: The Oregon Department of Environmental Quality
(DEQ) is proposing to phase-out the Enhanced vehicle emissions test
for 1981-95 model year vehicles in the Portland area Vehicle Inspec-
tion Program by January 2007, and replace it with the existing Basic
emissions test. DEQ has used the Enhanced test since September
1997. This change will have no effect on Medford area vehicle
inspections since Enhanced testing was never implemented in Med-
ford.

Phasing out the Enhanced test will maintain good air quality in the
Portland area while reducing DEQ’s costs to conduct the tests.
Reducing operating costs will allow DEQ to delay future fee increas-
es. We are able to achieve this cost savings without significantly
impacting air quality due to the effectiveness of a test method DEQ
introduced in December 2000 called the On-Board Diagnostic
(OBD) test. The OBD system keeps 1996 and newer vehicles clean
by very precisely controlling all aspects of the vehicle operation. The
OBD system is only present on 1996 and newer model year vehicles
which now make up approximately 50 percent of the Portland area
vehicles. The number of OBD vehicles is forecast to grow to 75 per-
cent by January 2007 when the proposed Enhanced test phase-out is
expected to be complete.

These Amendments, if adopted, will be submitted to the U.S.
Environmental Protection Agency (EPA) as a revision to the State
Implementation Plan, which is a requirement of the Clean Air Act.

To submit comments or request additional information, please
contact Jerry Coffer at the Department of Environmental Quality
(DEQ), Vehicle Inspection Program, 1240 SE 12th Avenue, Portland,
OR 97214, toll free in Oregon at 800-452-4011 or 503-731-3050 Ext
229, coffer.jerry @deq.state.or.us, 503-731-3269, or visit DEQ’s web
site at http://www.deq.state.or.us/news/index.asp
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Roberta Young

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204

Telephone: (503) 229-6408

ecccccccoe

Date: Time: Location:

1-26-05 5 p.m. DEQ 811 SW 6th Ave.
Portland, OR
Rm. 3A

1-27-05 5 p.m. DSL, 773 Summer St.
Salem, OR
Suite 100

2-1-05 5 p.m. Anne Basker Auditorium
604 NW 6th St.
Grants Pass, OR

2-3-05 5 p.m. Baker City Hall

1655 First St.

Baker City, OR
Hearing Officer: Ranei Nomura, Mark Hamlin, Jon Gasik, Mitch
‘Wolgamott
Stat. Auth.: ORS 468B.030, 468B.035 & 468B.050
Stats. Implemented: ORS 468B.020, 468B.025, 468B.030,
468B.050 & 183.310
Proposed Amendments: 340-045-0033, 340-045-0070, 340-045-
0075
Last Date for Comment: 2-11-05
Summary: The Department of Environmental Quality (DEQ) is pro-
posing to amend its rules to renew the 700-J NPDES General Per-
mit. This permit covers discharges from suction dredge operations
used to recover precious metals and minerals from stream bed sed-
iments.

The proposed renewal applies to suction dredges that have engines
up to 30 horsepower, and use a suction hose and a suction nozzle
with an inside diameter no greater than 6 inches. DEQ is proposing
to amend the discharge and monitoring requirements for turbidity.
DEQ is also clarifying the suction dredge operation and management
practices, and requiring annual and short-term activity permitting
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fees. In addition, the proposed renewal includes a condition to allow
the Department of State Lands (DSL) to administer the terms and
conditions of the permit in order to consolidate similar, applicable
regulatory requirements of DEQ and DSL.

To submit comments or request additional information, please
contact Scott Manzano at the Department of Environmental Quali-
ty (DEQ), 811 SW 6th Avenue, toll free in Oregon at 800-452-4011
or (503) 229-5185, Manzano.Scott@deq.state.or.us, Fax (503) 229-
5408, or visit DEQ’s website http://www.deq.state.or.us/news/
index.asp
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Roberta Young

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204

Telephone: (503) 229-6408

ecccccccos

Department of Fish and Wildlife

Chapter 635
Date: Time: Location:
2-11-05 8 a.m. 1106 East Columbia River Hwy.

Sam Cox Bldg.
Troutdale, OR 97060
Hearing Officer: Fish and Wildlife Commission
Stat. Auth.: ORS 496, 497 & 498
Stats. Implemented: ORS 496, 497 & 498
Proposed Amendments: 635-010-0020
Last Date for Comment: 2-11-05
Summary: Amend rule to require that duplicate angling harvest tags
be issued only at Oregon Department of Fish and Wildlife offices.
Housekeeping and technical corrections to the regulations may
occur to ensure rule consistency.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Katie Thiel
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

ecccccccoe

Date: Time: Location:
2-11-05 8 a.m. 1106 East Columbia River Hwy.
Sam Cox Bldg.

Troutdale, OR 97060
Hearing Officer: Fish and Wildlife Commission
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162, 506.129 & 507.030
Proposed Adoptions: Rules in 635-003, 635-023, 635-041, 635-042
Proposed Amendments: Rules in 635-003, 635-023, 635-041, 635-
042
Proposed Repeals: Rules in 635-003, 635-023, 635-041, 635-042
Last Date for Comment: 2-11-05
Summary: The Columbia River Compact Agencies of Oregon and
Washington will meet jointly to consider amendment of rules relat-
ed to 1) commercial fishing in the Columbia River below Bonneville
Dam and select areas; 2) treaty Indian commercial, subsistence and
ceremonial fishing in the Columbia River above Bonneville Dam;
and 3) sport fishing in the mainstem Columbia River.

In Oregon State action, the Agency will repeal and readopt North
of Falcon regulations in order to separate the identification of Cape
Falcon and Humbug Mountain fishing areas.

Housekeeping and technical corrections to the regulations may
occur to ensure rule consistency.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Katie Thiel

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033
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Date: Time: Location:

1-6-05 1-5 p.m. 3406 Cherry Ave. NE
ODFW Commission Rm.
Salem, OR 97303

2-10-05 1-5 p.m. 1106 East Columbia River Hwy.

Sam Cox Annex Bldg.

Troutdale 97060
Hearing Officer: Oregon Fish & Wildlife Commission
Stat. Auth.: ORS 496.012, 496.138, 496.146, 496.162, 183 & 496
Stats. Implemented: ORS 496.171 - 496.192, 497.298, 497.308,
498.002, 498.006, 498.012, 498.026, 183 & 496
Proposed Adoptions: Rules in 635-110
Proposed Amendments: Rules in 635-043
Last Date for Comment: 2-10-05
Summary: The Oregon Fish and Wildlife Commission proposes to
adopt an Oregon Wolf Conservation and Management Plan and asso-
ciated administrative rules, and to amend certain existing rules to
ensure consistency with the Plan.

Notice was originally published in the November 2004 Bulletin.
This notice reflects extension of the public comment period and addi-
tion of a hearing in February. By the time this notice is published,
one hearing would have already been held on December 10, 2004.

As this notice explains, the public comment period now extends
until close of business on February 10, 2005. All comments sub-
mitted during the public comment period will be considered. How-
ever, the Commission encourages those with written comments to
submit them before February 4 to allow Commission members the
maximum amount of time to analyze the comments before voting on
the draft plan on February 11.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Katie Thiel

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

Department of Human Services,

Child Welfare Programs
Chapter 413
Date: Time: Location:
1-21-05 8:30 am. 500 Summer St. NE
Rm. 257
Salem, OR

Hearing Officer: Annette Tesch
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005 & 419.370
Proposed Adoptions: 413-010-0710
Proposed Amendments: 413-010-0700 — 413-010-0750
Last Date for Comment: 1-21-05
Summary: These Notice and Review of CPS Founded Disposition
rules are being changed to reflect both name and number changes to
forms and newly created forms that are attachments to these rules.
In addition, there are a few minor modifications to clarify the intent
of the existing rule.

These rules may also be changed to reflect new Department ter-
minology and to correct formatting and punctuation.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Child Welfare Programs,
500 Summer St. NE, E48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccos

Date: Time: Location:

1-21-05 9:30 a.m. 500 Summer St. NE
Rm. 257
Salem, OR

Hearing Officer: Annette Tesch
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Stat. Auth.: ORS 418.005; Other Auth.: Sec. 1130 of the Social
Security Act

Stats. Implemented: ORS 418.005

Proposed Amendments: 413-070-0920, 413-070-0930, 413-070-
0935, 413-070-0945

Last Date for Comment: 1-31-05

Summary: These Guardianship Assistance rules are being changed
to delete duplicative program statements referencing title XIX per-
sonal care rules. References will be made only to personal care rule
numbers with this revision. This revision also clarifies the require-
ments around the annual reviews of personal care payments issued
as Guardianship Assistance payments and sets limits on the number
of service hours that may be authorized for personal care services.
The rule now states that hours of care paid for personal care servic-
es may never exceed the service hours in effect at the time Guardian-
ship Assistance was established. Thus, if the hourly rate of pay for
personal care services goes up or down, the maximum hours of care
that may be authorized will remain the same, even though the pay-
ment rate for those service hours may change. These rules may also
be changed to reflect new Department terminology and to correct for-
matting and punctuation.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Child Welfare Programs,
500 Summer St. NE, E48, Salem, OR 97301

Telephone: (503) 945-6067

Department of Human Services,
Departmental Administration and
Medical Assistance Programs

Chapter 410
Date: Time: Location:
1-24-05 10 a.m.—12 p.m. 500 Summer St. NE
Rm. 166
Salem, OR

Hearing Officer: Bill Vehrs

Stat. Auth.: ORS 409

Stats. Implemented: OL 2003, Ch. 736, §§ 15 - 36

Proposed Adoptions: 410-050-0401, 410-050-0411, 410-050-
0421, 410-050-0431, 410-050-0441, 410-050-0451, 410-050-0461,
410-050-0471, 410-050-0481, 410-050-0491, 410-050-0501, 410-
050-0511, 410-050-0521, 410-050-0531, 410-050-0541, 410-050-
0551, 410-050-0561, 410-050-0571, 410-050-0581, 410-050-0591
Last Date for Comment: 1-24-05, 12 p.m.

Summary: Oregon Administrative Rules 410-050-0401 through
410-050-0591, the Long Term Care Facility Provider Tax, establish
the taxation of Long Term Care Facilities. The rules implement the
tax permitted in H.B. 2747, passed during the 2003 legislative ses-
sion. These permanent rules supersede the previous Temporary Ore-
gon Administrative Rules 410-050-0400 through 410-050-0590, and
when effective will be retroactive to July 1, 2003.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Patricia Bougher

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E22,
Salem, OR 97301

Telephone: (503) 945-5844

ecccccccos

Date: Time: Location:

1-18-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson
Stat. Auth.: ORS 409.010 & 409.110
Stats. Implemented: ORS 414.065
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Proposed Amendments: 410-121-0021, 410-121-0135, 410-121-
0150, 410-121-0185, 410-121-0190

Proposed Repeals: 410-141-0065

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The Pharmaceutical Services program Administrative
Rules govern the Office of Medical Assistance Programs’ payments
for services rendered to clients. OMAP will amend 410-121-0021 to
clarify policy of authorized pharmacy providers for pharmaceutical
prescription dispensing, 410-121-0135 to consolidate the pharmacy
management program requirements, 410-121-0150 to clarify billing
requirements for providers who have prescription writing authority,
410-121-0185 to correct billing language only, 410-121-0190 to
update and correct a procedure code, and 410-141-0065 will be
repealed. The text from this rule will be consolidated with text in
410-121-0135.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

1-18-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-148-0090

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The Home Enteral/Parenteral and Intravenous Services
(EPIV) administrative rules govern the Office of Medical Assistance
Programs’ payment for certain services rendered to clients. OMAP
will amend 410-148-0090 to take care of a housekeeping correction
for General Rule citation related to OHP Standard benefit package.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Date: Time: Location:

1-18-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-131-0120, 410-131-0280

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The Physical and Occupational Therapy Services pro-
gram administrative rules govern the Office of Medical Assistance
Programs’ payments for certain services rendered to clients. OMAP
will amend 410-131-0120 and 410-131-0280 to clarify what services
are funded under the Health Services Commission’s Prioritized List
of Health Services for the Oregon Health Plan.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927
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Date: Time: Location:

1-18-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-129-0070, 410-129-0200, 410-129-
0240, 410-129-0280

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The Speech-language pathology, Audiology, and Hear-
ing Aid Services program administrative rules govern the Office of
Medical Assistance Programs’ payments for certain services rendered
to clients. OMAP will amend 410-129-0070 to clarify language relat-
ed to coverage of hearing aids, speech-language and dysphagia eval-
uations, and to clarify that cochlear implant batteries are covered and
require payment authorization; 410-129-0200 to add a new CPT
code; 410-129-0240 to add new CPT codes for cochlear implant bat-
teries; and, OAR 410-129-0280 to add new CPT codes and elimi-
nates obsolete CPT code.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Date: Time: Location:

1-18-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-122-0010, 410-122-0020, 410-122-
0040, 410-122-0055, 410-122-0200, 410-122-0202, 410-122-0203,
410-122-0204, 410-122-0208, 410-122-0209, 410-122-0210, 410-
122-0375, 410-122-0420, 410-122-0590, 410-122-0660, 410-122-
0625

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The Durable Medical Equipment, Prosthetics, Orthotics
and Medical Supplies (DMEPOS) program administrative rules gov-
ern the Office of Medical Assistance Programs’ payments for certain
services rendered to clients. OMAP will amend rules listed above to
reflect technical changes, code updates and word clarification.
OMAP will amend 410-122-0020 to rename and rewrite content for
clarification only.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

1-18-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-120-0000, 410-120-1200, 410-120-
1260, 410-120-1280, 410-120-1320

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The General Rules program administrative rules govern
the Office of Medical Assistance Programs’ payment for services ren-
dered to clients. OMAP will amend as follows: 410-120-0000, to add
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definitions for diagnosis related group, hospice, inpatient, and out-
patient; 410-120-1200, to include exclusion of self help programs;
410-120-1260, to clarify enrollment responsibilities for billing
providers, performing providers, locus tenens, reciprocal billing
arrangements, required reporting updates, and coordination with
Electronic Data Interchange (EDI) rules required by Health Insurance
Portability and Accountability Act (HIPAA); 410-120-1280, to clar-
ify billing practices affected by HIPAA and EDI requirements, and
OMAP’s adherence to national coding requirements; and, 410-120-
1320, to clarify that a payment authorization may not exceed the date
aclient’s benefit package no longer covers the service. Also, OMAP
will take care of necessary housekeeping corrections.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Date: Time: Location:

1-18-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-125-0220, 410-125-0410

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The Hospital Services program Administrative Rules
govern the Office of Medical Assistance Programs’ payments for
services rendered to clients. OMAP will amend 410-125-0410 to
clarify intent of policy for readmission to hospitals and amend 410-
125-0220 to reflect technical changes only.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Location:

500 Summer St. NE

Dept. of Human Services

Rm. 137B

Salem, OR 97301-0199

Hearing Officer: MaryAnn Evans

Stat. Auth.: ORS 409

Stats. Implemented: OL 2003, Ch. 736

Proposed Adoptions: 410-050-0700, 410-050-0710, 410-050-
0720, 410-050-0730, 410-050-0740, 410-050-0750, 410-050-0760,
410-050-0770, 410-050-0780, 410-050-0790, 410-050-0800, 410-
050-0810, 410-050-0820, 410-050-0830, 410-050-0840, 410-050-
0850, 410-050-0860, 410-050-0870

Last Date for Comment: 1-25-05

Summary: These rules establish the rate of tax and provide for the
administration of the tax on hospitals as required by HB 2747, passed
during the 2003 legislative session.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Pat Bougher

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E22,
Salem, OR 97301

Telephone: (503) 945-5844

Time:
1:30 p.m.

Date:
1-25-05
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Date: Time: Location:

1-18-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-123-1085, 410-123-1260, 410-123-
1670

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The Dental Services program administrative rules gov-
ern the Office of Medical Assistance Programs’ payments for certain
services rendered to clients. OMAP will amend 410-123-1085, 410-
123-1260 and 410-123-1670 as follows: The term “limited” was
missing from the language pertaining to the OHP Standard Limited
Emergency Dental benefit, causing some confusion on intent; Added
language to clarify intent of service limitations; Made “housekeep-
ing” changes to reflect HIPA A requirements, correct edition of code
books and to reflect code changes effective January 1, 2005.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccos

Date: Time: Location:

1-18-05 10:30 am.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-146-0080

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The American Indian/Alaska Native Services program
administrative rules govern the Office of Medical Assistance Pro-
grams’ payment for certain services rendered to clients. 410-146-
0080 referred to another OAR with an incorrect OAR number for
OHP Standard rules. This revision will correct the OAR reference.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Date: Time: Location:

1-18-05 10:30 a.m.—12 p.m. 500 Summer St. NE
Rm. 137 B
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Adoptions: Rules in 410-130

Proposed Amendments: 410-130-0160, 410-130-0180, 410-130-
0200, 410-130-0220, 410-130-0240, 410-130-0587, 410-130-0680,
410-130-0700

Proposed Repeals: 410-130-0010, 410-130-0020, 410-130-0040
Last Date for Comment: 1-18-05, 12 p.m.

Summary: The Medical-Surgical Services program administrative
rules govern the Office of Medical Assistance Programs’ (OMAP)
payment for certain services provided to clients. OMAP will adopt
two new rules to address telemedicine and to include language
regarding anesthesia (language removed from 410-130-0240).
OMAP will amend rules to make technical changes and clarify pol-
icy. OMAP will repeal rules to remove billing instructions that are
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not necessary in rule. This information is found in the Medical-Sur-
gical Supplemental information on OMAP’s website.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

ecccccccoe

Stat. Auth.: ORS 409.010 & 409.110

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-121-0300

Last Date for Comment: 1-18-05, 12 p.m.

Summary: The Pharmaceutical Rules govern Office of Medical
Assistance Programs payment for pharmaceutical products provid-
ed to clients. In December 2004, OMAP temporarily amended 410-
121-0300 to update the CMS Federal Upper Limits for Drug Pay-
ments listing. This is the Notice to permanently amend the rule to
update Transmittal #37, with Title XIX State Agency Letter Num-
ber 04-05, changes to the list, effective for services rendered on or
after October 28, 2004, to revise drug products information in com-
pliance with federal regulations from Centers for Medicare and Med-
icaid Services (CMS).

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E35,
Salem, OR 97301-0177

Telephone: (503) 945-6927

Department of Human Services,
Mental Health and Developmental Disability Services

Chapter 309
Date: Time: Location:
1-28-05 1 p.m. 500 Summer St. NE

Human Service Bldg.

Rms. 137 B, C, and D

Salem, OR
Hearing Officer: Staff
Stat. Auth.: ORS 409.010 & 409.050
Stats. Implemented: ORS 443.705 - 443.825
Proposed Adoptions: 309-040-0370, 309-040-0375, 309-040-
0380, 309-040-0385
Proposed Ren. & Amends: 309-040-0000 to 309-040-0300, 309-
040-0005 to 309-040-0305, 309-040-0010 to 309-040-0310, 309-
040-0011 to 309-040-0320, 309-040-0012 to 309-040-0325, 309-
040-0015 to 309-040-0315, 309-040-0020 to 309-040-0340,
309-040-0025 to 309-040-0345, 309-040-0030 to 309-040-0335,
309-040-0035 to 309-040-0350, 309-040-0040 to 309-040-0355,
309-040-0045 to 309-040-0360, 309-040-0050 to 309-040-0365,
309-040-0052 to 309-040-0390, 309-040-0055 to 309-040-0395,
309-040-0057 to 309-040-0450, 309-040-0060 to 309-040-0400,
309-040-0065 to 309-040-0410, 309-040-0070 to 309-040-0405,
309-040-0075 to 309-040-0415, 309-040-0090 to 309-040-0420,
309-040-0092 to 309-040-0425, 309-040-0093 to 309-040-0430,
309-040-0095 to 309-040-0435, 309-040-0097 to 309-040-0440,
309-040-0098 to 309-040-0445, 309-040-0099 to 309-040-0455,
309-040-0100 to 309-040-0330
Last Date for Comment: 1-28-05, 5 p.m.
Summary: The proposed amendments, rule numbers and text clar-
ify, simplify, and make current the rules for Adult Foster Homes serv-
ing five or fewer adult residents licensed by the Office of Mental
Health and Addiction Services (OMHAS).

In addition:
1. OMHAS and the Office of Developmental Disabilities no

longer share the same rules. All references to the Office of Devel-
opmental Disabilities have been removed from these rules.
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2. OMHAS has added definitions to clarify text of the rule and
statutory requirements.

3. OMHAS has conformed the rule language to be consistent to
HIPAA confidentiality requirements.

4. OMHAS has conformed the rule requirements to meet the stan-
dards set forth by the International Building and Universal Fire Code
changes adopted on October 1, 2004.

5. OMHAS has conformed the rule language to be consistent to
current Children and Families statutes (ORS 418.005 through
418.640) regarding the composition and capacity of an adult foster
home.

6. OMHAS has conformed the rule language and references to be
consistent with proposed OAR 410-009-0050 through 410-009-0160
Abuse Reporting and Protective Services in Community Programs
and Community Facilities.

7. OMHAS has conformed the rule language and references to be
consistent to OAR 410-007-0200 through 410-007-0380 Criminal
History Check Rules.

8. OMHAS has conformed the rule language to be consistent to
the Secretary of State’s Administrative Rule language and process.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Mental Health and Devel-
opmental Disability Services, 800 NE Oregon St., Suite 930, Port-
land, OR 97232

Telephone: (503) 731-4405

ecccccccoe

Date:
1-28-05

Location:

500 Summer St. NE
Human Service Bldg.
Rms. 137 B, C, and D
Salem, OR

Time:
8 a.m.

Hearing Officer: Staff

Stat. Auth.: ORS 409.010 & 409.050

Stats. Implemented: ORS 443.705 - 443.825

Proposed Amendments: Rules in 309-035

Last Date for Comment: 1-28-05, 5 p.m.

Summary: The proposed amendments and text clarify, simplify, and
make current the rules for Residential Treatment Facilities and Res-
idential Treatment Homes serving adult residents licensed by the
Office of Mental Health and Addiction Services (OMHAS).

In addition:

1. OMHAS has conformed the rule requirements to meet the stan-
dards set forth by the International Building and Universal Fire Code
changes adopted on October 1, 2004.

2. OMHAS has conformed the rule language and references to be
consistent with proposed OAR 410-009-0050 through 410-009-0160
Abuse Reporting and Protective Services in Community Programs
and Community Facilities.

3. OMHAS has conformed the rule language and references to be
consistent to OAR 410-007-0200 through 410-007-0380 Criminal
History Check Rules.

4. OMHAS has conformed the rule language to be consistent to
the Secretary of State’s Administrative Rule language and process.
*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Mental Health and Devel-
opmental Disability Services, 800 NE Oregon St., Suite 930, Port-
land, OR 97232

Telephone: (503) 731-4405
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Department of Human Services,

Public Health
Chapter 333
Date: Time: Location:
1-24-05 1:30 p.m. 800 NE Oregon St.

Portland State Office Bldg.

Rm. 120C

Portland, OR
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 409.010 & 435.205; Other Auth.: Centers for
Medicare and Medicaid Services (CMS) demonstration project
approval letter dated October 2003.
Stats. Implemented: ORS 409.010
Proposed Adoptions: 333-004-0000 — 333-004-0190
Last Date for Comment: 1-24-05, 5 p.m.
Summary: The Family Planning Expansion Program is a Medicaid
waiver demonstration project reapproved by the Centers for
Medicare and Medicaid Services (CMS) to continue operation. At
this time the program seeks to adopt rules to standardize provider
enrollment, to regulate providers, and implement quality assurance
standards.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Christina Hartman
Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232
Telephone: (503) 731-4405

ecccccccoe

Date:
2-2-05

Location:

800 NE Oregon St.
Portland State Office Bldg.
Rm. 140

Portland, OR

Time:
1:30 p.m.

Hearing Officer: Jana Fussell

Stat. Auth.: ORS 409.615 - 409.623

Stats. Implemented: ORS 409.615 - 409.623

Proposed Adoptions: 333-002-0000 — 333-002-0090

Last Date for Comment: 2-2-05, 5 p.m.

Summary: These proposed rules establish procedures for the test-
ing, qualification and certification of health care interpreters for per-
sons with limited English proficiency. The Department will issue
valid certificates to those applicants who meet the requirements for
Qualified or Certified Health Care Interpreters. A “Health Care Inter-
preter” means a person who is employed as an interpreter working
in health care who is readily able to communicate with a person with
limited English proficiency and to accurately translate the written or
oral statements of the person with limited English proficiency into
English, and who is readily able to translate the written or oral state-
ments of other persons into the language of the person with limited
English proficiency. Once certified, interpreters must renew certifi-
cation annually. The Department may elect to maintain a central reg-
istry of certified interpreters statewide. Recognizing the wide range
of experience and background of interpreters who would be eligible
to apply for certification, these rules provide flexibility in the type
of trainings that can be used to document the educational require-
ments. Certification as a health care interpreter through this rule is
voluntary.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (503) 731-4405

ecccccccos

Date: Time: Location:

2-3-05 7 p.m. 800 NE Oregon St.
Portland State Office Bldg.
Suite 120C

Portland, OR
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Hearing Officer: Jana Fussell

Stat. Auth.: ORS 453.605 - 453.807

Stats. Implemented: ORS 453.605 - 453.807

Proposed Adoptions: Rules in 333-121

Proposed Amendments: Rules in 333-100, 333-101, 333-106, 333-
116

Last Date for Comment: 2-4-05, 5 p.m.

Summary: To revise and update dental, fluoroscopy and PET/CT
rules to meet current trends and emerging technologies in these
fields. Also, to update and maintain compatibility with Nuclear Reg-
ulatory Commission regulations for radioactive materials, a require-
ment of our Agreement State status. Additional changes utilize guid-
ance from the Suggested State Regulations for the Control of
Radiation published by the Conference of Radiation Control Program
Directors.

333-100 General Provisions: Add new definitions.

333-101 Registration of Radiation Machines, General License
Radioactive Materials, Licensing of Radiation Services, and
Accreditation of Hospital Radiology Inspectors: Change the number
of training hours for x-ray vendors.

333-106 X-rays in the Healing Arts: Revise training requirements
for dental assistants, revise operator qualifications for fluoroscopic
equipment, addition to Table 3 for f-speed film, add PET/CT train-
ing requirements, change to average glandular dose for mammog-
raphy, and minor changes to mammography quality assurance
requirements.

333-116 Use of Radionuclides in The Healing Arts: Change train-
ing requirements for PET authorized users and nuclear pharmacists,
add training requirements for PET/CT operators, and implement
required NRC changes from 10 CFR 35 to maintain Agreement State
compatibility.

333-121 Licensing and Radiation Safety Requirements for Irra-
diators: New section for large irradiators.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (503) 731-4405

ecccccccoe

Stat. Auth.: ORS 442.807

Stats. Implemented: ORS 442.800 - 442.807

Proposed Amendments: 333-505-0007

Last Date for Comment: 1-22-05

Summary: Amend the rule that adopts the Oregon Practitioner Cre-
dentialing Application and the Oregon Practitioner Recredentialing
Application in order to incorporate changes recommended by the
Advisory Committee on Physician Credentialing Information
(ACPCI) in the Office for Oregon Health Policy and Research. The
ACPCI has met according to enrolled HB 2144 and statute to review
and update the Oregon Practitioner Credentialing and Recredential-
ing Application forms, which were originally approved by the Advi-
sory Committee on November 14, 2000. The applications are adopt-
ed pursuant to the authority of ORS 442.807 for the purpose of
enabling the collection of uniform information necessary for health
care service contractors to credential physicians seeking designation
as a participating provider for a health plan, thereby implementing
ORS 442.800 through 442.807. The Director of the Department of
Consumer and Business Services and the Director of the Department
of Human Services are required to adopt identical rules in a timely
manner to carry out the recommendations of the ACPCI. Applica-
tions are also available upon request; please call 503-731-4405.
Rules Coordinator: Christina Hartman

Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (503) 731-4405
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Department of Human Services,
Seniors and People with Disabilities

Chapter 411
Date: Time: Location:
1-18-05 9 a.m. 500 Summer St.
Rm. 137d
Salem

Hearing Officer: Lynda Dyer

Stat. Auth.: ORS 409, 410.070 & 414.065

Stats. Implemented: ORS 410.070 & 414.065

Proposed Amendments: 411-070-0032

Last Date for Comment: 1-22-05

Summary: Chapter 411, Division 070, Temporary Rule 0032, the

Post Hospital Extended Care benefit is proposed to be transitioned

for permanent adoption, effective 01/28/2005. This rule provides

clarification and guidance for implementation of OMAP rules that

reference the Post Hospital Skilled Care benefit, (410-120-1210).
The Department of Human Services, Seniors and People with Dis-

abilities local offices and Area Agencies on Aging (AAA) are respon-

sible for prior authorization of this benefit for Fee-For-Service OHP

clients and are unfamiliar with federal Medicare rules for skilled care.

The rule gives clear requirements for assessing a client’s eligibility

for the PHEC benefit.

*Auxiliary aids for persons with disabilities are available upon

advance request.

Rules Coordinator: Lynda Dyer

Address: Department of Human Services, Seniors and People with

Disabilities, 500 Summer St. NE, E10, Salem, OR 97301

Telephone: (503) 945-6398

Department of State Lands
Chapter 141

Location:
Land Board Rm.
Oregon Dept. of State Lands
775 Summer St. NE, Suite 100
Salem, OR
Auditorium
South Slough National
Estuarine Research Reserve
61907 Seven Devils Rd.
Charleston, OR
Hearing Officer: Jeannette Holman or designee
Stat. Auth.: ORS 273.045 & Enrolled SB 311 (Chapter 253 2003
Laws)
Stats. Implemented: Enrolled SB 311 (Chapter 253 2003 Laws),
ORS 273.196, 273.197 & 273.199
Proposed Adoptions: Rules in 141-130
Last Date for Comment: 2-8-05
Summary: The proposed rules are necessary to implement the pro-
visions of sections 28 to 30 of Enrolled SB 311 (2003 Legislative
Session). The legislation authorizes the Oregon Department of State
Lands to enter into agreements with volunteer groups and others to
assist with Department programs and maintenance and to provide
interpretive and educational functions of State Lands.

Text of the proposed rules will be available approximately Janu-
ary 5, 2005, on the web site www.oregonstatelands.us
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Nicole Kielsmeier
Address: Department of State Lands, 775 Summer St. NE, Suite
100, Salem, OR 97301
Telephone: (503) 378-3805, ext. 239

Time:
1-3 p.m.

Date:
1-25-05

1-27-05 1-3 p.m.
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Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Stat. Auth.: ORS 184.616, 184.619, 802.010, 803.600 - 803.650 &
806.080

Stats. Implemented: ORS 803.565 & 803.600 - 803.650
Proposed Amendments: 735-034-0010, 735-150-0080

Last Date for Comment: 1-21-05

Summary: At the request of the Oregon Dealer Advisory Commit-
tee (ODAC), DMV proposes to amend OAR 735-150-0080
(Requirements for Issuing Trip Permits). The amendment extends
from five (5) to seven (7) the number of days from the date of
issuance of a trip permit that a dealer or trip permit agent must mail
or deliver a copy of the trip permit to DMV. The change will make
reporting trip permit sales more efficient for dealers because the
seven-day period is the same as the filing period for the Dealer
Notice of Vehicle Purchase, Form 735-165 required to be filed by
dealers with DMV upon the transfer, purchase or sale of a vehicle.
This will allow both notices to be filed at the same time, and is
intended to save the dealers time and effort.

For consistency, OAR 735-034-0010(2)(f)(A) and (3)(a) are also
being amended to change the submission period for trip permits from
five (5) to seven (7) days from the date a permit is issued or is void-
ed. A non-substantive grammatical change was also made.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/

Rules Coordinator: Brenda Trump

Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccos

Stat. Auth.: ORS 184.616, 184.619, 192.440, 802.010, 802.179,
802.183, 802.220 & 802.230
Stats. Implemented: ORS 746.265 & 802.220
Proposed Amendments: 735-010-0030
Last Date for Comment: 1-21-05
Summary: As one of its services, DMV provides an automatic
reporting service to Record Inquiry Account holders who qualify. An
account holder who subscribes to the service provides DMV with a
list of individuals and DMV will automatically send the account
holder a certified driving record when certain convictions, accidents,
suspensions, revocations or cancellations are posted to the individ-
ual’s driving record. The account holder must pay a $3 fee for each
record sent by DMV and a $2 fee each time DMV adds or deletes
an individual from the reporting service list. An online service option
now allows account holders to modify their reporting service list
online. DMV proposes to amend OAR 735-010-0030(1)(n) to delete
the $2 fee if the account holder adds or deletes an individual from
the reporting service list using DMV’s online option and to change
the name of the service to the Automated Reporting Service (A.R.S.).
DMV also proposes to amend OAR 735-010-0030(1)(i)(A) to
include a reference to records requested through the A.R.S.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

Department of Transportation,
Motor Carrier Transportation Division
Chapter 740

Stat. Auth.: ORS 153.022, 823.011, 823.061, 825.137, 825.210,
825.232, 825.252, 825.258 & 825.990

Stats. Implemented: ORS 802.200, 810.560, 825.210, 825.250,
825.252, 825.258 & 825.260
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Proposed Amendments: 740-100-0010, 740-100-0015, 740-100-
0020, 740-100-0070, 740-100-0080, 740-100-0090, 740-100-0100,
740-110-0010
Last Date for Comment: 1-21-05
Summary: These rules cover the annual adoption of federal motor
carrier safety and hazardous materials transportation regulations. In
addition, these rules cover the adoption of international standards
related to driver, vehicle and hazardous materials out-of-service vio-
lations. The changes are necessary to ensure Oregon’s motor carri-
er safety; hazardous materials; and driver, vehicle and hazardous
materials out-of-service requirements are current with national and
international standards. In addition, it is proposed that Oregon adopt
Title 49 CFR Part 380 related to Special Training Requirements for
new commercial motor vehicle drivers and drivers of long combi-
nation vehicles (LCV). Part 380 was added to Title 49 in 2004 and
is currently applicable to interstate operations. An amendment to
OAR 740-100-0015 is needed to clarify that ODOT may require a
certified commercial vehicle inspector to sever an employment rela-
tionship with a regulated motor carrier as a condition of being cer-
tified. Currently motor carriers file two separate accident reports.
Proposed amendments to OAR 740-100-0020 will streamline acci-
dent reporting by simplifying availability and filing of both required
ODOT accident forms and will extend protection of personal infor-
mation to the Motor Carrier Crash Report. OAR 740-100-0100 is
being amended to adopt the current Uniform Fine Schedule for motor
carrier out-of-service violations.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.odot.state.or.us/rules/
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Motor Carrier Transporta-
tion Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

Employment Department

Chapter 471
Date: Time: Location:
1-19-05 1 p.m. 875 Union NE

Employment Dept. Auditorium
Salem, OR 97311
Hearing Officer: Richard Luthe
Stat. Auth.: ORS 657.610
Stats. Implemented: ORS 657.610 & 657.734
Proposed Amendments: Rules in 471-015
Last Date for Comment: 1-19-05, 5 p.m.
Summary: The Employment Department is proposing to amend:
OAR 471-015-0020 to reflect that standards of aggregation have
been revised from 6 unit records to 3 unit records.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Richard L. Luthe
Address: Employment Department, 875 Union St. NE, Salem, OR
97311
Telephone: (503) 947-1724

Employment Relations Board

Chapter 115
Date: Time: Location:
1-19-05 11:15 a.m. 528 Cottage St. N.E.
Suite 340

Salem, OR 97301
Hearing Officer: Paul B. Gamson, Chair
Stat. Auth.: ORS 240.086(3)
Stats. Implemented: ORS 240.560
Proposed Amendments: 115-045-0005, 115-045-0010, 115-045-
0020, 115-045-0021, 115-045-0023, 115-045-0025
Last Date for Comment: 1-24-05
Summary: Adopt rules regarding change in time period for filing
appeals, change in what constitutes a timely filing of the appeal, and
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change in a hearing’s postponement past the 30-day requirement on
agreement between the parties; rules necessitated by enactment of
House Bill 2474, adopted by 2003 Legislature.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Tonie Cotell

Address: Employment Relations Board, 528 Cottage St. NE, Suite
400, Salem, OR 97301-3807

Telephone: (503) 378-3807, ext. 248

Insurance Pool Governing Board

Chapter 442
Date: Time: Location:
1-20-05 9 a.m. 525 Trade St. SE

Salem, OR 97301
Hearing Officer: Wanda Davis
Stat. Auth.: ORS 735.708
Stats. Implemented: ORS 735.700 - 735.740
Proposed Adoptions: Rules in 442-006
Proposed Repeals: Rules in 442-002
Last Date for Comment: 1-25-05
Summary: Repealing Division 002 and adopting Division 006 to
implement the Certified Plans as directed by HB 2537 passed by the
72nd Session of the Oregon Legislature.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Nicole Shuba
Address: Insurance Pool Governing Board, 250 Church St. SE, Suite
200, Salem, OR 97301-3291
Telephone: (503) 378-4676
Land Conservation and Development Department
Chapter 660

Location:
Agriculture Bldg.
Basement Hrg. Rm.
635 Capitol St. NE
Salem, OR
Agriculture Bldg.
Basement Hrg. Rm.
635 Capitol St. NE
Salem, OR

Date:
2-4-05

Time:
8:30 a.m.

3-16-05 1:30 p.m.

Hearing Officer: LCDC Staff

Stat. Auth.: ORS 197.040

Stats. Implemented: ORS 195.025, 197.040 & 197.712
Proposed Amendments: 660-012-0005, 660-012-0060

Last Date for Comment: 3-16-05

Summary: Section 0060 of the Transportation Planning Rule (OAR
Chapter 660, Division 012), requires that local governments assess
whether proposed plan and land use regulation amendments will sig-
nificantly affect the transportation system. Where an effect occurs,
local governments are required to take steps to put planned land use
in balance with the planned transportation system. Proposed
amendments would clarify how local governments should assess
whether or not a proposed plan or land use regulation amendment
causes a significant effect and what corrective actions may be taken
to put land use and transportation in balance.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Shelia Preston

Address: Land Conservation and Development Department, 635
Capitol St. NE - Suite 150, Salem, OR 97301-2540

Telephone: (503) 373-0050, ext. 222

ecccccccos

Date:
2-3-05

Location:
Agriculture Bldg.
Basement Hrg. Rm.
635 Capitol St. NE
Salem, OR

Time:
2 p.m.
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3-17-05 9 a.m. Agriculture Bldg.

Basement Hrg. Rm.

635 Capitol St. NE

Salem, OR
Hearing Officer: LCDC Staff
Stat. Auth.: ORS 183 & 197
Stats. Implemented: ORS 197.712
Proposed Adoptions: 660-009-0030
Proposed Amendments: 660-009-0000, 660-009-0005, 660-009-
0010, 660-009-0015, 660-009-0020, 660-009-0025
Last Date for Comment: 3-17-05
Summary: Proposed amendments will clarify and simplify existing
requirements for local governments to conduct economic opportu-
nities analyses and inventory industrial and commercial lands to
ensure that land is available for a variety of economic uses.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Shelia Preston
Address: Land Conservation and Development Department, 635
Capitol St. NE - Suite 150, Salem, OR 97301-2540
Telephone: (503) 373-0050, ext. 222

Landscape Contractors Board

Chapter 808
Date: Time: Location:
1-21-05 11 am. 235 Union St. NE

Landscape Contractors Board
Salem, OR

Hearing Officer: Ron Overstreet
Stat. Auth.: ORS 36, 87, 183, 670 & 671.670; Other Auth.: HB 2279
(Ch. 598, OL 2003)
Stats. Implemented: ORS 36, 87, 183 & 671
Proposed Adoptions: 808-002-0325, 808-004-0195, 808-004-
0211, 808-008-0051, 808-008-0291, 808-008-0511, 808-008-0521
Proposed Amendments: 808-001-0005, 808-001-0030, 808-002-
0260, 808-002-0540, 808-002-0725, 808-004-0250, 808-004-0300,
808-004-0440, 808-004-0510, 808-004-0520, 808-008-0020, 808-
008-0030, 808-008-0060, 808-008-0085, 808-008-0140, 808-008-
0180, 808-008-0280, 808-008-0400, 808-008-0420, 808-008-0425,
808-008-0430, 808-008-0440, 808-008-0460, 808-008-0500, 808-
009-0100
Proposed Repeals: 808-008-0240
Last Date for Comment: 1-21-05
Summary: 808-002-0540, 808-008-0020, 808-004-0211, 808-008-
0030, 808-008-0051, 808-008-0060, 808-008-0085, 808-008-0140,
808-008-0240, 808-008-0280, 808-008-0291, 808-008-0400, 808-
008-0420, 808-008-0425, 808-008-0430, 808-008-0440, 808-008-
0460, 808-008-0500, 808-008-0511, 808-008-0521 are adopted or
amended to implement HB 2279 (chapter 598, Oregon Laws 2003).

808-001-0005: Amended to adopt the new revised January 15,
2004 version of the Attorney General’s Uniform and Model Rules
of Procedure.

808-001-0030: Amended to update cite since temporary rule.

808-002-0325: Adopt a new definition to implement the Board’s
policy regarding direct contractual relationship

808-002-0260: Amended to clarify that this definition includes
arbitration. Add the concept that a court must be of competent juris-
diction if this definition applies. This extends this concept to all rules
using this definition (OAR 808-004-0250, 808-004-0510 and 808-
004-0520)

808-002-0725: Amended to correct cite.

808-004-0195: Adopt the rule to allow the agency to request that
a party submitting exhibits that cannot be easily reproduced on an
agency copier to submit copies for the agency file, investigator, other
side and Office of Administrative Hearings.

808-004-0250: Amended rule to conform to change in definition
of “court, arbitrator or other entity.” Substitutes a better description
of the damages excluded under the phrase “administrative damages.”

January 2005: Volume 44, No. 1



NOTICES OF PROPOSED RULEMAKING

808-004-0300: Amended to establish the filing date of a claim.

808-004-0440: Amended section (1)(c) to clarify agency proce-
dure. This amendment emphasizes the need for respondent to initi-
ate mediation or arbitration if respondent wants to maintain a con-
tractual right to mediation or arbitration.

808-004-0510: Amended to conform to a change in definition of
“court, arbitrator or other entity.”

808-004-0520: Amend rule to conform to a change in definition
of “court, arbitrator or other entity.” In section (3)(d) provides that
claimant must deliver a certified copy of a final judgment to the LCB
in order for the LCB to continue processing the claim.

808-008-0020: Amended to delete unnecessary language to
include applicable section of the revised Uniform Arbitration Act
related to the effective date of the Act. Rearrange order of sections
in rule so temporary section can be deleted later without renumber-
ing sections

808-008-0060: Amended to correct cite since temporary rule fil-
ing

808-008-0140: Amended to clarify statute cite since temporary
rule filing.

808-008-0180: Amended to clarify which statute controls repre-
sentation by an attorney. This is necessary because both ORS Chap-
ter 671 and the Revised Uniform Arbitration Act cover this subject.

808-008-0420: Amended to:

Delete section (8). Payment from a bond is covered I OAR 808-
004-0600

Correct internal cites in sections (6) and (10).

Amend section (11) new (10) to adjust for amendments in law
relating to arbitration awards made by 2003 legislature.

808-008-0425: Amended to add section (7)(b) to expand what an
arbitrator may reconsider on a petition to modify or correct an arbi-
tration award to include reconsideration on the grounds that the arbi-
trator made an award on a claim not submitted to the arbitrator.
Under the state arbitration law, only a court may modify or correct
an award on these grounds, unless the arbitration agreement provides
otherwise. We do not see any reason for limiting this decision to a
petition to the court.

808-008-0440: Amends the procedure to collection money to sim-
plify the process.

808-008-0460: Amended to delete provisions that do not apply
anymore under the revised Uniform Arbitration Act enacted by the
2003 legislature and rewrite rule to comply with that act.

808-008-0500: Amended to correct cite since temporary rule fil-
ing.

808-009-0100: Amended to clarify statute cite.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Kim Gladwill-Rowley

Address: Landscape Contractors Board, 235 Union St. NE, Salem,
OR 97301

Telephone: (503) 986-6570

Oregon Board of Dentistry

Chapter 818
Date: Time: Location:
1-20-05 7 p.m. 611 SW Campus Drive

OHSU School of Dentistry

Rms. 220 & 225

Portland, OR
Hearing Officer: Board President or Designee
Stat. Auth.: ORS 183, 192, 679 & 680
Stats. Implemented: ORS 183.341, 676.345, 679.010, 679.020,
679.025, 679.060, 679.090, 679.120, 679.250, 680.010, 680.020,
680.050 & 680.072
Proposed Adoptions: 818-021-0088
Proposed Amendments: 8§18-001-0002, 818-001-0005, 818-001-
0087, 818-026-0030, 818-026-0050, 818-026-0060, 818-035-0025,
818-035-0030, 818-042-0116
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Last Date for Comment: 1-20-05
Summary: The Board is amending 818-001-0002 to create a defi-
nition for a Volunteer Licensee.

The Board is amending 818-001-0087 Fees, which will create the
categories Volunteer Dentist and Volunteer Dental Hygienist and set
the current fees at $0 and to also eliminate the words “minimal” and
“conscious” from the fee schedule to be consistent with amendments
made previously in Division 26.

The Board is adopting 818-021-0088 which will detail the specific
requirements of a Volunteer License.

The Board is amending 818-001-0005 Model Rules of Procedure
to always have the Board in compliance with the most current ver-
sion of the Attorney General’s Model Rules of Procedures under the
Administrative Procedures Act.

The Board is amending 818-026-0030 which clarifies that a den-
tist or dental hygienist must maintain current certification in Health
Care Provider Basic Life Support (BLS)/Cardio Pulmonary Resus-
citation (CPR), or its equivalent, or holds a current Advanced Car-
diac Life Support (ACLS) Certificate or Pediatric Advanced Life
Support (PALS) Certificate, when holding an Anesthesia Permit.

The Board is amending 818-026-0050 Class 2 Anesthesia Permit
to clarify the appropriate training requirements for application for
anesthesia permits and to create separate designations on those per-
mits for parenteral use, enteral use, or both parenteral and enteral use.

The Board is amending 818-026-0060 Class 3 Anesthesia Permit
to eliminate the word “conscious” which was missed when the rule
was previously amended.

The Board is amending 818-035-0025 Prohibitions to allow Den-
tal Hygienists to diagnose and treatment plan for dental hygiene serv-
ices, to allow for certain drugs within the scope of dental hygiene to
be prescribed, and to remove the prohibition of taking permanent
impressions.

The Board is amending 818-035-0030 Additional Functions of
Dental Hygienists to remove the conflict in language that would
occur with changes to 818-035-0025.

The Board is amending 818-042-0116 Certification - Oral Surgery
Assistant to update the list of accepted examinations and organiza-
tions who administer the examinations and to provide for successor
examinations or organizations.

Copies of the full text of proposed changes can be found on the
Board’s Web site (www.oregon.gov/Dentistry) under “New” or by
calling the Board of Dentistry at (503) 229-5520.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Sharon Ingram

Address: Oregon Board of Dentistry, 1600 SW 4th Ave., Suite 770,
Portland, OR 97201

Telephone: (503) 229-5520

Oregon Public Employees Retirement System
Chapter 459

Location:

11410 SW 68th Pkwy.

Boardroom

PERS Headquarters

Tigard, OR

Hearing Officer: David K. Martin

Stat. Auth.: ORS 238.630, 238.305, 238.650, 238A.005, 238A.125,
238A.130, 238A.170, 238A.370, 238A.410 & 238A.430

Stats. Implemented: ORS 238.005 - 238.715

Proposed Amendments: Rules in 459-005

Last Date for Comment: 1-28-05

Summary: The proposed rule modifications affect a series of rules
in the OAR Chapter 459, Division 005, relating to the administra-
tion of the PERS Plan. Generally, the modifications are to apply the
IRS limitations to the new OPSRP programs from ORS Chapter
238A and update provisions that have been affected by federal law

Date:
1-25-05

Time:
10:30 a.m.
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and rule changes. The rules to be modified are summarized briefly
below with explanations for the modifications to each rule affected:

OAR 459-005-0506: Updates statutory references to include the
OPSRP programs and other changes. Adds clarifying language
regarding federal tax treatment of the PERS Plan components as
defined contribution or defined benefit plans.

OAR 459-005-0525: Updates statutory references to include
OPSRP programs and terminology.

OAR 459-005-0535: Incorporates OPSRP statutory references and
terminology. Changes the mortality table used for calculating ben-
efit limitations to the table prescribed by the Internal Revenue Code.

OAR 459-005-0545: Refers to the Internal Revenue Code section
method to adjust the annual limitation so it will increase consistently
with the IRS’ requirements. Otherwise, changes are to incorporate
OPSRP references as needed.

OAR 459-005-0560: Updates references to IRS regulations that
became final this past summer. Modifications specify limitations and
choices dictated by IRS rules. IRS regulations used to prevent a
member in RMD from “popping up” to Option 1; the new regulations
allow that change, so the rule is changed accordingly.

OAR 459-005-0590: Incorporates OPSRP statutory references.

OAR 459-005-0591: Adds a provision that the rollover must be
to a defined contribution plan that accepts the distribution.

OAR 459-005-0595: Adds language to clarify rollover eligibility
for a PERS Plan distribution that is based in part on after-tax employ-
ee contributions includible in the member’s gross income.

Rules Coordinator: David K. Martin
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700
Telephone: (503) 603-7713
Oregon State Lottery
Chapter 177

Stat. Auth.: OR Const., Art. XV, §4(4) & 461
Stats. Implemented: ORS 461.250
Proposed Amendments: 177-050-0027
Last Date for Comment: 1-25-05
Summary: This rule is being amended to clarify that a damaged
Scratch-it ticket may still be paid by the Lottery if it can be recon-
structed or there is enough of the ticket intact to validate that it is
indeed a winning ticket.
Rules Coordinator: Mark W. Hohlt
Address: Oregon State Lottery, 500 Airport Rd. SE, Salem, OR
97301
Telephone: (503) 540-1417

Oregon Student Assistance Commission,

Office of Degree Authorization

Chapter 583
Date: Time: Location:
1-17-05 10:30 a.m. 1500 Valley River Dr.
Suite 100

Eugene, OR 97401
Hearing Officer: Brian Clem, Commission Chair
Stat. Auth.: ORS 348.603 & 348.606
Stats. Implemented: ORS 348.603 & 348.606
Proposed Amendments: Rules in 583-030
Last Date for Comment: 1-17-05
Summary: Revises eligibility for application for doctoral degree
program approval. Requires applicant doctoral programs in profes-
sional fields to be intended to meet standards of Oregon state licens-
ing boards in those fields.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Susan Degen
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Address: Student Assistance Commission, Office of Degree Autho-
rization, 1500 Valley River Dr. #100, Eugene, OR 97401
Telephone: (541) 687-7451
Oregon Youth Authority
Chapter 416

Stat. Auth.: ORS 420A.025

Stats. Implemented: ORS 420.810 - 420.840 & 420.888 - 420.892
Proposed Amendments: 416-550-0000, 416-550-0010, 416-550-
0020, 416-550-0030, 416-550-0040, 416-550-0050, 416-550-0060,
416-550-0070, 416-550-0080

Last Date for Comment: 2-7-05

Summary: These rules are being amended to clarify terminology
used. “Youth offender” has been changed to “offender” and “youth
offender treatment foster care” shortened to “treatment foster care.”
Definitions have been aligned with other recent definition revisions
established through the administrative rule review process. Interested
persons may request a copy of the current rule from Kimberly Walk-
er, OYA Rules/Policy Coordinator, 530 Center Street, Suite 200,
Salem, OR 97301; 503-378-3864.

Rules Coordinator: Kimberly Walker

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301

Telephone: (503) 378-3864

ecccccccos

Stat. Auth.: ORS 420A.025

Stats. Implemented:

Proposed Repeals: 416-430-0040

Last Date for Comment: 2-7-05

Summary: This rule is being repealed as relevant language has been
moved to OAR 416, Chapter 340 which is concurrently being noticed
for change. Interested persons may request a copy of the current rule
from Kimberly Walker, OYA Rules/Policy Coordinator, 530 Center
Street, Suite 200, Salem, OR 97301; 503-378-3864.

Rules Coordinator: Kimberly Walker

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301

Telephone: (503) 378-3864

ecccccccoe

Stat. Auth.: ORS 420A.025

Stats. Implemented: ORS 418.517, 420A.010, 420A.014 &
420.054

Proposed Amendments: 416-340-0000, 416-340-0010, 416-340-
0020, 416-340-0030, 416-340-0040, 416-340-0050, 416-340-0060,
416-340-0070

Proposed Repeals: 416-340-0080, 416-340-0090, 416-340-0100,
416-340-0110

Last Date for Comment: 2-7-05

Summary: OAR 416-340-0000 is being amended to clarify the pur-
pose of this division. OAR 416-340-0010 (Definitions) is being
amended by adding some additional definitions; OAR 416-340-0020
(General Standards) is being amended to clarify use, consent to, and
storage of medication; OAR 416-340-0030 (Medication Adminis-
tration) is being amended with minor grammatical revisions and clar-
ification of documentation for side effects; OAR 416-340-0040
(Medication Records) is being amended to better define information
included on the Medication Administration Record; OAR 416-340-
0050 (Intra-muscular injections) is being amended to clarify proce-
dure; OAR 416-340-0060 (Psychotropic medications) is being
amended to clarify procedures; OAR 416-340-0070 (Medication
Management in Substitute Care) is being amended and renamed to
include all notification processes. OAR 416-340-0080, OAR 416-
340-0090, OAR 416-340-0100, and OAR 416-340-0110 will be
repealed. Interested persons may request a copy of the current rule
from Kimberly Walker, OYA Rules/Policy Coordinator, 530 Center
Street, Suite 200, Salem, OR 97301; 503-378-3864.

Rules Coordinator: Kimberly Walker
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Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301
Telephone: (503) 378-3864

ecccccccoe

Stat. Auth.: ORS 420A.025

Stats. Implemented: ORS 420.888 - 420.892

Proposed Amendments: 416-530-0010

Last Date for Comment: 2-7-05

Summary: OAR 416-530-0010 is being amended to redefine a
“respite provider” by removing the language “and not a member of
the household.” Interested persons may request a copy of the current
rule from Kimberly Walker, OYA Rules/Policy Coordinator, 530
Center Street, Suite 200, Salem, OR 97301; 503-378-3864.

Rules Coordinator: Kimberly Walker

Address: Oregon Youth Authority, 530 Center St. NE, Suite 200,
Salem, OR 97301

Telephone: (503) 378-3864

ecccccccos

Parks and Recreation Department

Chapter 736
Date: Time: Location:
1-24-05 67 p.m. Oregon Parks and

Recreation Dept., Rm. 124A
725 Summer St.NE, Suite C
Salem, OR
Hearing Officer: Ron Campbell
Stat. Auth.: ORS 390.180(1)(c)
Stats. Implemented: ORS 390.180(1)(c)
Proposed Amendments: 736-018-0045
Last Date for Comment: 1-31-05
Summary: ORS 390.180(1)(c) requires the Director of the Oregon
Parks and Recreation Department (OPRD) to adopt administrative
rules that establish a master plan for each state park. Accordingly,
OPRD is adopting an amended master plan for Hares Canyon State
Park. Master plans for state parks are adopted as state rules under
OAR 736-018-0045. The purpose of amending OAR 736-018-0045
is to adopt the amended master plan as a state rule.

The master plan responds to the most current information on park
resource conditions and public recreation needs as they pertain to this
park. The amended plan was formulated through OPRD’s mandat-
ed process for adopting and amending master plans and coordinat-
ing with affected local governments as described in OAR 736 Divi-
sion 18 and OAR 660 Division 34.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Jo Bell

Address: Parks and Recreation Department, 725 Summer St. NE,
Suite. C, Salem, OR 97301

Telephone: (503) 986-0719

Public Utility Commission

Chapter 860
Date: Time: Location:
2-8-05 9:30 a.m. 550 Capitol St. NE

Public Utility Commission
Small Hearing Rm. - 2nd Floor
Salem, OR
Hearing Officer: Allan Arlow
Stat. Auth.: ORS 183, 756 & 759
Stats. Implemented: ORS 756.040 & 759.035
Proposed Adoptions: 860-032-0700
Last Date for Comment: 2-8-05
Summary: The proposed rule would mandate that telecommunica-
tions utilities publish specialized directories within their telephone
directories. The specialized directories would contain listings for
government entities and schools. Telecommunications utilities would
be encouraged to include private non-profit agencies in their spe-
cialized directories.
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*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, 550 Capitol St. NE,
Suite 215, Salem, OR 97301-2551

Telephone: (503) 378-4372

Secretary of State,
Archives Division

Chapter 166
Date: Time: Location:
1-18-05 10 a.m. State Archives Bldg.
Salem, OR

Hearing Officer: Mary Beth Herkert

Stat. Auth.: ORS 192 & 357

Stats. Implemented: ORS 192.005 - 192.170 & 357.805 - 357.895
Proposed Amendments: 166-300-0015, 166-300-0025

Last Date for Comment: 1-18-05, 5 p.m.

Summary: Deletes Administrative, General, and Ephemeral corre-
spondence categories currently found in OAR 166-300-0015 and
replaces them with Correspondence and Informational Communi-
cations. Also deletes the fiscal correspondence category in OAR 166-
300-0025.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Julie Yamaka

Address: Secretary of State, Archives Division, 800 Summer St. NE,
Salem, OR 97310

Telephone: (503) 373-0701, ext. 240

Secretary of State,
Corporation Division

Chapter 160
Date: Time: Location:
1-21-05 9 a.m.—12 p.m. 255 Capitol St. NE
Suite 151

Salem, OR 97310
Hearing Officer: Gary Johnson
Stat. Auth.: ORS 79.0526
Stats. Implemented: ORS 79.0515 & 79.0521
Proposed Amendments: 160-040-0103
Last Date for Comment: 1-21-05
Summary: This amendment adopts the latest version of the nation-
al standard UCC forms, while acknowledging the acceptability of the
statutorily described forms.
*Auxiliary aids for persons with disabilities are available upon
advance request.
Rules Coordinator: Kristine T. Hume
Address: Secretary of State, Corporation Division, 255 Capitol St.
NE, Suite 151, Salem, OR 97310
Telephone: (503) 986-2356

Secretary of State,
Elections Division

Chapter 165
Date: Time: Location:
2-1-05 9-9:30 a.m. 255 Capitol St. NE

Public Service Bldg.

Basement C

Salem, OR
Hearing Officer: Brenda Bayes
Stat. Auth.: ORS 246.150, 250.105, 250.215, 250.315 & 255.175
Stats. Implemented: ORS 250.105, 250.215, 250.315 & 255.175
Proposed Amendments: 165-014-0030, 165-014-0110
Last Date for Comment: 2-1-05, 5 p.m.
Summary: These rules are proposed for amendment to modify the
criteria for which the Secretary of State’s staff or local elections offi-
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cials will remove cover and signature sheets prior to signature ver-
ification.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Brenda Bayes

Address: Secretary of State, Elections Division, 141 State Capitol,
Salem, OR 97310-0722

Telephone: (503) 986-1518

ecccccccoe

Location:

255 Capitol St. NE

Public Service Bldg.

Basement C

Salem, OR

Hearing Officer: Brenda Bayes

Stat. Auth.: ORS 246.150, 249.008, 250.105, 250.215, 250.315 &
255.175

Stats. Implemented: ORS 249.008, 249.875, 250.105, 250.215,
250.315 & 255.175

Proposed Adoptions: 165-014-0270

Last Date for Comment: 2-1-05, 5 p.m.

Date:
2-1-05

Time:
9-9:30 a.m.
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Summary: This proposed rule adopts specific standards for what
constitutes a sufficient circulator’s certification on Initiative, Refer-
endum, Recall, and Candidate Nominating petitions.

*Auxiliary aids for persons with disabilities are available upon
advance request.

Rules Coordinator: Brenda Bayes

Address: Secretary of State, Elections Division, 141 State Capitol,
Salem, OR 97310-0722

Telephone: (503) 986-1518

ecccccccoe

Stat. Auth.: ORS 183

Stats. Implemented: ORS 183.341

Proposed Amendments: 165-001-0005

Last Date for Comment: 2-2-05, 5 p.m.

Summary: This proposed amendment will adopt the most recent
version, January 15, 2004, of the Oregon Attorney General’s Law
Manual and Uniform and Model Rules of Procedure Under the
Administrative Procedure Act, which is the model and guide for
agency rulemaking.

Rules Coordinator: Brenda Bayes

Address: Secretary of State, Elections Division, 141 State Capitol,
Salem, OR 97310-0722

Telephone: (503) 986-1518
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Board of Chiropractic Examiners
Chapter 811

Adm. Order No.: BCE 3-2004

Filed with Sec. of State: 12-10-2004

Certified to be Effective: 12-10-04

Notice Publication Date: 11-1-04

Rules Amended: 811-030-0030

Subject: 811-030-0030: Makes amendments to the X-ray rules
update requirements based on best current evidence.

Rules Coordinator: Dave McTeague—(503) 378-5816, ext. 23

811-030-0030
X-Ray Departments, Equipment and Procedures

(1) All X-ray departments, equipment and procedures including fluo-
roscopy shall be in compliance with the current rules and regulations of the
Oregon State Health Division Radiation Control Section, including but not
limited to, the physical design of the department, occupational exposure,
collimation, shielding, exposure charts.

(2) In addition:

(a) The patient shall be an adequate candidate for the radiographic or
fluoroscopic procedure employed;

(b) The radiographic field shall be restricted to the area of clinical
interest;

(c) Specialized views shall be used any time the area of clinical inter-
est is not clearly visualized on a standard film;

(d) Every exposure, including post-treatment exposures, and
scanograms, shall have clinical justification with adequate documentation
consistent with the patient’s case history;

(e) The operator shall maintain a record on each exposure of each
patient containing the patient’s name, the date, the operator’s name or ini-
tials, the type of exposure and the radiation factors of time, mA, kVp and
target film distance, including those exposures resulting in the necessity of
repeat exposure for better diagnostic information such as patient motion or
poor technical factors. For computerized and automated systems the
recording of technique factors is not necessary as long as the equipment is
calibrated and maintained. OAR 333-106-045 requires the facility to deter-
mine the typical patient exposure for their most common radiographic
examinations, i.e. technique chart.

(f) Each film shall be properly identified by date of exposure, location
of X-ray department, patient’s name or number, patient’s age, right or left
marker and postural position marker and indication of the position of the
patient;

(g) The patient with tremors must be immobilized;

(h) The radiographs of a patient with an antalgic posture may be taken
in an upright position only if the patient is adequately supported and immo-
bilized to insure diagnostic quality. Otherwise, the recumbent position shall
be used;

(i) Upright or postural views shall not be used for any patient whose
size exceeds the capacity of the X-ray equipment. Penetration must be ade-
quate on all films;

(j) Sectional views shall be taken in preference to a single 14 x 36
inch film if the patient’s size or height prevents diagnostic quality on a sin-
gle 14 x 36 inch film;

(k) If two exposures are made on a single film, the area of exposure
shall be critically collimated to avoid double exposure of the overlapping
area;

(1) All views shall employ graduated filtration or adequate devices to
attenuate the primary beam for the purpose of reducing unnecessary radia-
tion and to improve film quality. Split screens, gradient or graded screens,
paper light barriers inside the cassette, or any other attenuating device in the
beam between the patient and the film shall not be permitted, other than the
grid controlling scattered radiation.

(m) A record of radiographic findings on every set of radiographs
reviewed shall be included in the patient’s permanent file;

(n) Radiographs shall be kept and available for review for a minimum
of seven years or until a minor becomes 18 years of age, whichever is

longer.
Stat. Auth.: ORS 441 & 684
Stats. Implemented: ORS 684.025, 684.150, 684.155 & 441.059
Hist.: 2CE 9, f. 10-16-70; 2CE 1-1978, f. 6-16-78, ef. 7-1-78; 2CE 1-1980, f. 1-16-80, ef. 2-
1-80; CE 7-1993, f. 12-9-93, cert. ef. 12-10-93; BCE 3-2004, f. & cert. ef. 12-10-04
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Board of Nursing
Chapter 851

Adm. Order No.: BN 16-2004

Filed with Sec. of State: 11-30-2004

Certified to be Effective: 11-30-04

Notice Publication Date: 10-1-04

Rules Amended: 851-050-0131

Subject: The Board is authorized by ORS 678.385 to determine by
rule and revise periodically the drugs and medicines to be included
in the formulary that may be prescribed by a nurse practitioner act-
ing under ORS 678.375, including controlled substances listed in
Schedules II, III, III N, IV and V. The amendments add the Sep-
tember and October 2004 updates to Drug Facts and Comparisons
to the formulary.

Rules Coordinator: KC Cotton—(503) 731-4754

851-050-0131
Formulary for Nurse Practitioners with Prescriptive Authority

(1) The following definitions apply for the purpose of these rules:

(a) “Appliance or device” means an instrument, apparatus, imple-
ment, machine, contrivance, implant, in vitro reagent or other similar or
related article, including any component part or accessory, which is
required under federal or state law to be prescribed by a practitioner and
dispensed by a pharmacist.

(b) “Formulary” means a specific list of drugs determined by the
Board. The formulary for nurse practitioners with prescriptive authority
shall be all the drugs in the Drug Facts and Comparisons dated October
2004 with the exception of certain drugs and drug groups, which are listed
below.

(c) “Board” means the Oregon State Board of Nursing.

(2) The Board as authorized by ORS 678.385 (1993), shall determine
the drugs which nurse practitioners may prescribe, shall periodically revise
the formulary by rulemaking hearing at each regular Board meeting and
shall transmit the list of those drugs which are exceptions to the formulary,
and which nurse practitioners may not prescribe, to nurse practitioners with
prescriptive authority and other interested parties.

(3) The formulary is constructed based on the following premises:

(a) Nurse practitioners may provide care for specialized client popu-
lations within each nurse practitioner category/scope of practice;

(b) Nurse practitioner prescribing is limited by the nurse practitioner’s
scope of practice and knowledge base within that scope of practice;

(c) Nurse practitioners may prescribe the drugs appropriate for
patients within their scope of practice as defined by OAR 851-050-0005;

(d) Nurse practitioners may prescribe drugs for conditions the nurse
practitioner does not routinely treat within the scope of their practice pro-
vided there is ongoing consultation/collaboration with another health care
provider who has the authority and experience to prescribe the drug(s);

(e) Nurse practitioners shall be held strictly accountable for their pre-
scribing decisions;

(f) All drugs on the formulary shall have Food and Drug
Administration (FDA) approval.

(4) Nurse practitioners with prescriptive authority are authorized to
prescribe:

(a) All over the counter drugs;

(b) Appliances and devices.

(5) Nurse practitioners are authorized to prescribe the following drugs
as listed in Drug Facts and Comparisons dated October 2004:

(a) Nutrients and Nutritional Agents — all drugs except Flavocoxid
(Limbrel).

(b) Hematological Agents — all drugs except Drotrecogin Alfa
(Xigris); and Treprostinil Sodium (Romodulin).

(c) Endocrine and Metabolic Agents — all drugs except:

(A)I131;

(B) Gallium Nitrate; and

(C) Mifepristone (Mifeprex); and

(D) Abarelix (Plenaxis).

(d) Cardiovasculars — all drugs except:

(A) Cardioplegic Solution;

(B) Fenoldopam Mesylate (Corlopam);

(C) Dofetilide (Tikosyn); and

(D) Bosentan (Tracleer).

(e) Renal and Genitourinary Agents — all drugs;

(f) Respiratory Agents — all drugs;

January 2005: Volume 44, No. 1



ADMINISTRATIVE RULES

(g) Central Nervous System Agents:

(A) Class II Controlled Substances — Only the following drugs:

(i) Tincture of opium;

(ii) Codeine;

(iii) Hydromorphone;

(iv) Morphine;

(v) Oxycodone, Oxymorphone;

(vi) Topical Cocaine Extracts and Compounds;

(vii) Fentanyl;

(viii) Meperidine;

(ix) Amphetamines;

(x) Methylphenidates;

(xi) Pentobarbital;

(xii) Secobarbital;

(xiii) Methadone Hydrochloride (in accordance with OAR 851-045-
0015(2)(n) and 851-050-0170); and

(xiv) Levorphanol.

(B) General Anesthetic Agents — no drugs which are general anes-
thetic barbiturates, volatile liquids or gases, with the exception of nitrous
oxide; and

(C) Chymopapain is excluded.

(h) Gastrointestinal Agents — all drugs except: Monooctanoin;

(i) Anti-infectives, Systemic — all drugs;

(j) Biological and Immunologic Agents — all drugs except
Basiliximab (Simulect);

(k) Dermatological Agents — all drugs except Psoralens;

(1) Ophthalmic and Otic Agents — all drugs except:

(A) Punctal plugs;

(B) Collagen Implants;

(C) Indocyanine Green;

(D) Hydroxypropal (Methyl) Cellulose;

(E) Polydimethylsiloxane;

(F) Fomivirsen Sodium (Vitravene);

(G) Verteporfin;

(H) Levobetaxolol HCL (Betaxon);

() Travoprost (Travatan);

(J) Bimatoprost (Lumigan); and

(K) Unoprostone Isopropyl (Rescula).

(m) Antineoplastic Agents — all drugs except:

(A) NCI Investigational Agents;

(B) Samarium Sm53;

(C) Denileukin Diftitox (Ontak);

(D) BCG, Intravesical (Pacis);

(E) Arsenic Trioxide (Trisenox);

(F) Ibritumomab Tiuxetan (Zevalin);

(G) Tositumomab and Todine 131 I-Tositumomab (Bexxar); and

(H) Sclerosol.

(n) Diagnostic Aids:

(A) All drugs except Arbutamine (GenESA);

(B) Thyrotropin Alfa (Thyrogen);

(C) Miscellaneous Radiopaque agents — no drugs from this category
except:

(i) Iopamidol;

(ii) Iohexol; and

(iii) Ioxilan (Oxilan).

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 678.375 & 678.385

Stats. Implemented: ORS 678.385

Hist.: NB 11-1993(Temp), f. 10-26-93, cert. ef. 11-4-93; NB 2-1994, f. & cert. ef. 4-15-94;

NB 7-1994, f. & cert. ef. 9-28-94; NB 3-1995, . & cert. ef. 4-12-95; NB 6-1995(Temp), f. &

cert. ef. 6-15-95; NB 8-1995, f. & cert. ef. 6-29-95; NB 11-1995, f. & cert. ef. 10-9-95; NB

1-1996, f. & cert. ef. 2-29-96; NB 3-1996, f. & cert. ef. 6-11-96; NB 8-1996, f. & cert. ef. 10-

30-96; NB 10-1996, f. & cett. ef. 12-2-96; NB 5-1997, f. & cert. ef. 3-6-97; NB 7-1997, f. &

cert. ef. 5-13-97; NB 8-1997, f. & cert. ef. 7-1-97; NB 13-1997, f. & cert. ef. 9-29-97; NB

14-1997, f. & cert. ef. 12-11-97; BN 4-1998, f. & cert. ef. 3-13-98; BN 5-1998, f. & cert. ef.

5-11-98; BN 8-1998, f. & cert. ef. 7-16-98; BN 12-1998, f. & cert. ef. 9-22-98; BN 13-1998,

f. & cert. ef. 12-1-98; BN 1-1999, f. & cert. ef. 3-4-99; BN 3-1999, f. & cert. ef. 5-4-99; BN

5-1999, f. & cert. ef. 7-1-99; BN 9-1999, f. & cert. ef. 10-20-99; BN 13-1999, f. & cert. ef.

12-1-99; BN 3-2000, f. & cert. ef. 2-25-00; BN 5-2000, f. & cert. ef. 4-24-00; BN 8-2000, .

& cert. ef. 7-3-00; BN 9-2000, f. & cert. ef. 9-18-00; BN 10-2000, . & cert. ef. 12-15-00;

BN 2-2001, f. & cert. ef. 2-21-01; BN 6-2001, f. & cert. ef. 4-24-01; BN 9-2001, f. & cert.

ef. 7-9-01; BN 13-2001, f. & cert. ef. 10-16-01; BN 4-2002, f. & cert. ef. 3-5-02; BN 11-

2002, f. & cert. ef. 4-25-02; BN 14-2002, f. & cert. ef. 7-17-02; BN 19-2002, f. & cert. ef.

10-18-02; BN 21-2002, f. & cert. ef. 12-17-02; BN 2-2003, f. & cert. ef. 3-6-03; BN 4-2003,

f. & cert. ef. 4-23-03; BN 8-2003, f. & cert. ef. 7-7-03; BN 10-2003, f. & cert. ef. 10-2-03;

BN 13-2003, f. & cert. ef. 12-9-03; BN 6-2004, f. & cert. ef. 2-26-04; BN 10-2004, f. & cert.

ef. 5-4-04; BN 12-2004, f. & cert. ef 7-13-04; BN 15-2004, f. & cert. ef. 10-26-04; BN 16-
2004, f. & cert. ef. 11-30-04
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Bureau of Labor and Industries
Chapter 839

Adm. Order No.: BLI 17-2004

Filed with Sec. of State: 12-10-2004

Certified to be Effective: 12-13-04

Notice Publication Date:

Rules Amended: 839-016-0700

Subject: The amended rule amends the prevailing rates of wage as
determined by the Commissioner of the Bureau of Labor and Indus-
tries for the period beginning July 1, 2004.

Rules Coordinator: Marcia Ohlemiller—(503) 731-4212

839-016-0700
Prevailing Wage Rate Determination/Amendments to Determination

(1) Pursuant to ORS 279.359, the Commissioner of the Bureau of
Labor and Industries has determined that the wage rates stated in a publi-
cation of the Bureau of Labor and Industries entitled Prevailing Wage Rates
on Public Works Contracts in Oregon dated July 1, 2004 are the prevailing
rates of wage for workers upon public works in each trade or occupation in
the locality where work is performed for the period beginning July 1, 2004,
and the effective date of the applicable special wage determination:

(a) Amendment to Oregon Determination 2004-02 (effective October
1, 2004).

(b) Marine Rates for Public Works Contracts in Oregon (effective
December 13, 2004).

(2) Copies of Prevailing Wage Rates on Public Works Contracts in
Oregon dated July 1, 2004, and special wage determination is available
from any office of the Wage and Hour Division of the Bureau of Labor and
Industries. The offices are located in Eugene, Medford, Portland and Salem
and are listed in the blue pages of the phone book. Copies are also available
on the bureau’s webpage at www.boli.state.or.us or may be obtained from
the Prevailing Wage Rate Coordinator, Prevailing Wage Rate Unit, Wage
and Hour Division, Bureau of Labor and Industries, 800 NE Oregon Street
#1045, Portland, Oregon 97232; (503) 731-4723

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279.359

Stats. Implemented: ORS.279.359

Hist.: BLI 7-1998(Temp), f. & cert. ef. 10-29-98 thru 4-27-99; BLI 1-1999, f. 1-8-99, cert.
ef. 1-15-99; BLI 4-1999, f. 6-16-99, cert. ef. 7-1-99; BLI 6-1999, f. & cert. ef. 7-23-99; BLI
9-1999, f. 9-14-99, cert. ef. 10-1-99: BLI 16-1999, f. 12-8-99, cert. ef. 1-1-00; BLI 4-2000,
f. & cert. ef. 2-1-00; BLI 9-2000, f. & cert. ef. 3-1-00; BLI 10-2000, f. 3-17-00, cert. ef. 4-1-
00; BLI 22-2000, f. 9-25-00, cert. ef. 10-1-00; BLI 26-2000, f. 12-14-00 cert. ef. 1-1-01; BLI
1-2001, f. & cert. ef. 1-5-01; BLI 3-2001, f. & cert. ef. 3-15-01; BLI 4-2001, f. 3-27-01, cert.
ef. 4-1-01; BLI 5-2001, f. 6-21-01, cert. ef. 7-1-01; BLI 8-2001, f. & cert. ef. 7-20-01; BLI
14-2001, f. 9-26-01, cert. ef. 10-1-01; BLI 16-2001, f. 12-28-01, cert. ef. 1-1-02; BLI 2-2002,
f. 1-16-02, cert. ef. 1-18-02; BLI 8-2002, f. 3-25-02, cert. ef. 4-1-02; BLI 12-2002 f. 6-19-02
cert. ef. 7-1-02; BLI 16-2002, f. 12-24-02 cert. ef. 1-1-03; BLI 1-2003, f. 1-29-03, cert. ef. 2-
14-03; BLI 3-2003, f. & cert. ef. 4-1-03; BLI 4-2003, f. 6-26-03, cert. ef. 7-1-03; BLI 5-2003,
f. 9-17-03, cert. ef. 10-1-03; BLI 9-2003, f. 12-31-03, cert. ef. 1-5-04; BLI 1-2004, f. 4-9-04,
cert. ef. 4-15-04; BLI 6-2004, f. 6-25-04, cert. ef. 7-1-04; BLI 11-2004, f. & cert. ef. 10-1-
04; BLI 17-2004, . 12-10-04 cert. ef. 12-13-04

Construction Contractors Board
Chapter 812

Adm. Order No.: CCB 9-2004

Filed with Sec. of State: 12-10-2004

Certified to be Effective: 12-10-04

Notice Publication Date: 11-1-04

Rules Adopted: 812-003-0100, 812-003-0110, 812-003-0120,
812-003-0130, 812-003-0140, 812-003-0150, 812-003-0160, 812-
003-0170, 812-003-0180, 812-003-0190, 812-003-0200, 812-003-
0210, 812-003-0220, 812-003-0230, 812-003-0240, 812-003-0260,
812-003-0270, 812-003-0280, 812-003-0290, 812-003-0300, 812-
003-0310, 812-003-0330, 812-003-0340, 812-003-0350, 812-003-
0360, 812-003-0370, 812-003-0380, 812-003-0410, 812-003-0420,
812-003-0430

Rules Amended: 812-001-0015, 812-001-0040, 812-002-0260, 812-
002-0555, 812-002-0800, 812-004-0001, 812-004-0240, 812-004-
0260, 812-004-0320, 812-004-0470, 812-004-0530, 812-004-0540,
812-004-0560, 812-004-0590, 812-004-0600, 812-005-0005, 812-
006-0020, 812-008-0020, 812-008-0070, 812-008-0110, 812-009-
0400, 812-010-0040, 812-010-0050, 812-010-0200, 812-010-0220,
812-010-0260, 812-010-0300, 812-010-0320, 812-010-0340, 812-
010-0360, 812-010-0380, 812-010-0420, 812-010-0480
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Rules Repealed: 812-003-0000, 812-003-0012, 812-003-0015, 812-
003-0020, 812-003-0025, 812-003-0050

Rules Ren. & Amended: 812-003-0002 to 812-003-0250, 812-003-
0005 to 812-003-0320, 812-003-0030 to 812-003-0390, 812-003-
0040 to 812-003-0400

Subject: OAR 812-001-0015 is amended to delete the refund of
license fee language from this rule and the language is amended and
adopted into 812-003-0140.

OAR 812-001-0040, 812-002-0260, 812-002-0555, 812-002-
0800,812-004-0001, 812-004-0240, 812-004-0260, 812-004-0470,
812-004-0530, 812-004-0540, 812-004-0560, 812-004-0590, 812-
004-0600, 812-005-0005, 812-006-0020, 812-008-0020, 812-008-
0110, 812-009-0400, 812-010-0040, 812-010-0200, 812-010-0220,
812-010-0260, 812-010-0300, 812-010-0320, 812-010-0340, 812-
010-0360, 812-010-0380, and 812-010-0480 are amended to correct
cite references.

OAR 812-004-0320 is amended to correct cite references and
adjusts jurisdictional requirements for employee claims to restrict
jurisdiction for claims for unpaid labor to period when contractor was
licensed.

OAR 812-008-0070 is amended to correct numbering error.

OAR 812-010-0050 and 812-0010-0420 are amended to correct
the wording.

The following rules are amended and renumbered:

* OAR 812-003-0002 to 812-003-0250, which sets out the exempt
and non-exempt class of independent contractor.

* OAR 812-003-0005 to 812-003-0320, which explains record
changes and what is required when changes are made to a license
record.

* OAR 812-003-0030 to 812-003-0390, which discusses revoca-
tions or suspensions of a license.

* OAR 812-003-0040 to 812-003-0400, which sets out criteria for
restoration of a bond after payment on a claim has been made.

Repeal 812-003-0000, 812-003-0012, 812-003-0015, 812-003-
0020, 812-003-0025, and 812-003-0050; and the text contained in
those rules has been amended and moved into new proposed rules
numbers to make the rules user friendly and to better organize the
rules.

The following rules are adopted to amend and reorganize Division
3:

* 812-003-0100 sets out the various entity types for a license and
explains that a license and its identifying number will be issued to
one entity only.

* 812-003-0110 sets out the standards of behavior for a licensee.

* 812-003-0120 explains that a license is required to advertise.

» 812-003-0130 lists the licensing categories.

¢ 812-003-0140 sets out the license, renewal and reissue fees for
a license.

* 812-003-0150 sets out rules for bonds generally.

* 812-003-0160 requires entity name on bond and explains what
names must be included on the bond.

e 812-003-0170 sets out the bond amounts required for each
license category.

¢ 812-003-0180 sets out the effective dates of a bond, cancella-
tions, and when an emergency suspension will be used.

* 812-003-0190 explains that a new bond is required for an enti-
ty change.

* 812-003-0200 sets out the rules for insurance generally.

e 812-003-0210 explains that the entity name is required on insur-
ance certificates.

* 812-003-0220 sets out the insurance amounts required for each
category of licensure.

» 812-003-0230 sets out the effective dates of insurance and
explains if insurance is canceled, then the license will be emergency
suspended.

* 812-003-0240 sets out the independent contractor requirements
for licensure.
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* 812-003-0260 sets out the requirements for an application for a
new license.

* 812-003-0270 explains the effective dates of a new license.

* 812-003-0280 explains renewal and reissue of a license.

* 812-003-0290 explains the effective dates of a renewal or reis-
sue of a license.

e 812-003-0300 describes a lapse in license.

* 812-003-0310 describes the license cards.

* 812-003-0330 sets out rules for inactive status generally.

* 812-003-0340 sets out criteria for inactive status requests at
renewal time.

* 812-003-0350 sets out criteria for inactive status requests at inter-
im renewal periods.

» 812-003-0360 sets out criteria for inactive status requests after
a lapse in license.

* 812-003-0370 describes renewal of inactive status.

» 812-003-0380 sets out criteria to convert from inactive back to
active status.

* 812-003-0410 sets out agency actions regarding social security
numbers.

e 812-003-0420 sets out Davis Bacon Act requirements.

e 812-003-0430 sets out time period for perfecting a lien or claim.
Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-001-0015
Information Requests

(1) The agency will provide the following information in response to
telephone and web site requests for license information relating to a specif-
ic entity:

(a) Whether or not the entity is or has ever been licensed.

(b) The license number(s).

(c) The business names used by the entity of record with the agency.

(d) Type of business organization (sole proprietorship, partnership,
limited liability partnership, limited liability company, or corporation).

(e) Personal names of owners, partners, members or corporate offi-
cers.

(f) Last known address.

(g) Category of license (General Contractor — All-Structures,
Specialty Contractor — All-Structures, General Contractor — Residential-
Only, Specialty Contractor — Residential-Only, Limited Contractor, and
Inspector).

(h) Employer status (exempt or nonexempt).

(i) Expiration date or date upon which the license became inactive or
lapsed and the reason it became inactive or lapsed.

(j) The date the entity first became licensed.

(k) The number and type of inquiries and pending claims and claims
closed during the past three years where the agency issued Final Orders
requiring the contractor to pay the claimant.

(2) If more information is required than that listed in section (1) of
this rule, the request for information should be made in writing.

(3) The agency shall provide certification of license or non-license
relating to a specific entity upon written request and payment of required
fee. This certification will include the following information:

(a) License number(s).

(b) Name of licensed entity and any assumed business names on file
with the agency.

(c) Type of business (sole proprietorship, partnership, limited liabili-
ty partnership, limited liability company, or corporation).

(d) Category of license (General Contractor — All-Structures,
Specialty Contractor — All-Structures, General Contractor — Residential-
Only, Specialty Contractor — Residential-Only, Limited Contractor, and
Inspector).

(e) Employer status (exempt or nonexempt).

(f) Personal names of owner, partners, members, or corporate officers.

(g) The important dates in the license history and the action that took
place on those dates.

(4) In response to telephone requests from consumers for claims
information relating to a specific licensee, the agency will provide by mail
a brief explanation of the claims process and the following information for
each claim filed in the previous seven years:

(a) Type of each claim.

(b) Date on which the claim was filed.

(c¢) The status of the claim filed.
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(d) Alleged amount of the claim, if known, or amount awarded.

(5) If more information is required than that listed in section (4) of
this rule, the request for information should be specified in writing.

(6) The agency may make the following charges for records:

(a) $20 for each certification that an entity has or has not been
licensed with the Construction Contractors Board.

(b) $20 for certified copies of documents.

(c) $5 for the first 20 copies made and 25 cents per page thereafter.

(d) $20 for duplicate tape recordings of, Board meetings and Appeal
Committee meetings.

(e) $20 for duplicate tape recordings of a three hour agency hearing
or arbitration and $10 for duplicate tape recordings of each additional 90
minutes or fraction thereof of the hearing or arbitration.

(f) Charge as determined by preparation time and production cost for
mailing labels of licensees.

(g) $10 per half-hour unit or portion of a half-hour unit for research
of records for each request from a person beginning with the 31st minute of
research time.

(7) Refunds:

(a) The agency shall not refund fees or civil penalties overpaid by an
amount of $20 or less unless requested by the payer in writing within three
years after the date payment is received by the agency, as provided by ORS
293.445.

(b) If the agency receives payment of any fees or penalty by check
and the check is returned to the agency as an NSF check, the payer of the
fees will be assessed an NSF charge of $25 in addition to the required pay-

ment of the fees or penalty.
Stat. Auth.: ORS 293.445
Stats. Implemented: ORS 183.310, 183.500, 192.430, 701.235, 701.250, 701.252
Hist.: 1BB 1-1983, f. & ef. 3-1-83; IBB 3-1984, f. & ef. 5-11-84; 1BB 3-1985, f. & ef. 4-25-
85; BB 3-1987, f. 12-30-87, cert. ef. 1-1-88; BB 2-1988, f. & cert. ef. 6-6-88; BB 2-1989, f.
6-29-89, cert. ef. 7-1-89; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 2-1990, f. 5-17-90, cert.
ef. 6-1-90; CCB 2-1992, f. & cert. ef. 4-15-92; CCB 1-1995, f. & cert. ef. 2-2-95; CCB 3-
1995, f. 9-7-95, cert. ef. 9-9-95; CCB 1-1996, f. 4-26-96, cert. ef. 5-1-96; CCB 1-1997, f. &
cert. ef. 5-15-97; CCB 4-1998, f. & cert. ef. 4-30-98; Administrative correction 7-28-98;
CCB 6-1998, f. 8-31-98, cert. ef. 9-1-98; CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 3-
1999(Temp), f. & cert. ef. 6-29-99 thru 12-25-99; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
7-2000, . 6-29-00, cert. ef. 7-1-00; CCB 14-2000, f. & cert. ef. 12-4-00; CCB 8-2001, f. 12-
12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 2-2004, f. 2-27-04,
cert. ef. 3-1-04; CCB 7-2004, f. 8-26-04, cert. ef. 9-1-04; CCB 9-2004, f. & cert. ef. 12-10-
04

812-001-0040
Confidentiality and Inadmissibility of Mediation Communications

(1) The words and phrases used in this rule have the same meaning as
given to them in ORS 36.110 and 36.234.

(2) Nothing in this rule affects any confidentiality created by other
law. Nothing in this rule relieves a public body from complying with the
Public Meetings Law, ORS 192.610 to 192.690. Whether or not they are
confidential under this or other rules of the agency, mediation communica-
tions are exempt from disclosure under the Public Records Law to the
extent provided in ORS 192.410 to 192.505.

(3) This rule applies only to mediations in which the agency is a party
or is mediating a dispute as to which the agency has regulatory authority.
This rule does not apply when the agency is acting as the “mediator” in a
matter in which the agency also is a party as defined in ORS 36.234.

(4) To the extent mediation communications would otherwise be com-
promise negotiations under ORS 40.190 (OEC Rule 408), those mediation
communications are not admissible as provided in ORS 40.190 (OEC Rule
408), notwithstanding any provisions to the contrary in section (9) of this
rule.

(5) Mediations Excluded. Sections (6)—(10) of this rule do not apply
to:

(a) Mediation of workplace interpersonal disputes involving the inter-
personal relationships between this agency’s employees, officials or
employees and officials, unless a formal grievance under a labor contract,
a tort claim notice or a lawsuit has been filed; or

(b) Mediation in which the person acting as the mediator will also act
as the hearings officer in a contested case involving some or all of the same
matters;

(c) Mediation in which the only parties are public bodies;

(d) Mediation involving two or more public bodies and a private party
if the laws, rule or policies governing mediation confidentiality for at least
one of the public bodies provide that mediation communications in the
mediation are not confidential;

(e) Mediation involving 15 or more parties if the agency has desig-
nated that another mediation confidentiality rule adopted by the agency
may apply to that mediation; or
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(f) Mediation by an authorized representative acting on behalf of the
Construction Contractors Board in which the parties to the mediation are
parties to a claim or arbitration filed under ORS 701.139 to 701.145, unless
the mediator and the parties elect by written agreement consistent with the
form set out in section (8) of this rule to participate in a confidential medi-
ation.

(6) Disclosures by Mediator. A mediator may not disclose or be com-
pelled to disclose mediation communications in a mediation and, if dis-
closed, such communications may not be introduced into evidence in any
subsequent administrative, judicial or arbitration proceeding unless:

(a) All the parties to the mediation and the mediator agree in writing
to the disclosure; or

(b) The mediation communication may be disclosed or introduced
into evidence in a subsequent proceeding as provided in subsections
(c)—(d), (j)—(1) or (0)—(p) of section (9) of this rule.

(7) Confidentiality and Inadmissibility of Mediation Communica-
tions. Except as provided in sections (8)—(9) of this rule, mediation com-
munications are confidential and may not be disclosed to any other person,
are not admissible in any subsequent administrative, judicial or arbitration
proceeding and may not be disclosed during testimony in, or during any
discovery conducted as part of a subsequent proceeding, or introduced as
evidence by the parties or the mediator in any subsequent proceeding.

(8) Written Agreement. Section (7) of this rule does not apply to a
mediation unless the parties to the mediation agree in writing, as provided
in this section, that the mediation communications in the mediation will be
confidential and/or nondiscoverable and inadmissible. If the mediator is the
employee of and acting on behalf of a state agency, the mediator or an
authorized agency representative must also sign the agreement. The parties’
agreement to participate in a confidential mediation must be in substantial-
ly the following form. This form may be used separately or incorporated
into an “agreement to mediate.” [Form not included. See ED. NOTE.]

(9) Exceptions to Confidentiality and Inadmissibility.

(a) Any statements, memoranda, work products, documents and other
materials, otherwise subject to discovery that were not prepared specifical-
ly for use in the mediation are not confidential and may be disclosed or
introduced into evidence in a subsequent proceeding.

(b) Any mediation communications that are public records, as defined
in ORS 192.410(4), and were not specifically prepared for use in the medi-
ation are not confidential and may be disclosed or introduced into evidence
in a subsequent proceeding unless the substance of the communication is
confidential or privileged under state or federal law.

(c) A mediation communication is not confidential and may be dis-
closed by any person receiving the communication to the extent that person
reasonably believes that disclosing the communication is necessary to pre-
vent the commission of a crime that is likely to result in death or bodily
injury to any person. A mediation communication is not confidential and
may be disclosed in a subsequent proceeding to the extent its disclosure
may further the investigation or prosecution of a felony crime involving
physical violence to a person.

(d) Any mediation communication related to the conduct of a licensed
professional that is made to or in the presence of a person who, as a condi-
tion of his or her professional license, is obligated to report such commu-
nication by law or court rule is not confidential and may be disclosed to the
extent necessary to make such a report.

(e) The parties to the mediation may agree in writing that all or part
of the mediation communications are not confidential or that all or part of
the mediation communications may be disclosed and may be introduced
into evidence in a subsequent proceeding unless the substance of the com-
munication is confidential, privileged or otherwise prohibited from disclo-
sure under state or federal law.

(f) A party to the mediation may disclose confidential mediation com-
munications to a person if the party’s communication with that person is
privileged under ORS Chapter 40 or other provision of law. A party to the
mediation may disclose confidential mediation communications to a person
for the purpose of obtaining advice concerning the subject matter of the
mediation, if all the parties agree.

(g) An employee of the agency may disclose confidential mediation
communications to another agency employee so long as the disclosure is
necessary to conduct authorized activities of the agency. An employee
receiving a confidential mediation communication under section (9) of this
rule is bound by the same confidentiality requirements as apply to the par-
ties to the mediation.

(h) A written mediation communication may be disclosed or intro-
duced as evidence in a subsequent proceeding at the discretion of the party
who prepared the communication so long as the communication is not oth-
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erwise confidential under state or federal law and does not contain confi-
dential information from the mediator or another party who does not agree
to the disclosure.

(i) In any proceeding to enforce, modify or set aside a mediation
agreement, a party to the mediation may disclose mediation communica-
tions and such communications may be introduced as evidence to the extent
necessary to prosecute or defend the matter. At the request of a party, the
court may seal any part of the record of the proceeding to prevent further
disclosure of mediation communications or agreements to persons other
than the parties to the agreement.

() In an action for damages or other relief between a party to the
mediation and a mediator or mediation program, mediation communica-
tions are not confidential and may be disclosed and may be introduced as
evidence to the extent necessary to prosecute or defend the matter. At the
request of a party, the court may seal any part of the record of the proceed-
ing to prevent further disclosure of the mediation communications or agree-
ments.

(k) When a mediation is conducted as part of the negotiation of a col-
lective bargaining agreement, the following mediation communications are
not confidential and such communications may be introduced into evidence
in a subsequent administrative, judicial or arbitration proceeding:

(A) A request for mediation; or

(B) A communication from the Employment Relations Board
Conciliation Service establishing the time and place of mediation; or

(C) A final offer submitted by the parties to the mediator pursuant to
ORS 243.712; or

(D) A strike notice submitted to the Employment Relations Board.

(1) To the extent a mediation communication contains information the
substance of which is required to be disclosed by Oregon statute, other than
ORS 192.410 to 192.505, that portion of the communication may be dis-
closed as required by statute.

(m) Written mediation communications prepared by or for the agency
or its attorney are not confidential and may be disclosed and may be intro-
duced as evidence in any subsequent administrative, judicial or arbitration
proceeding to the extent the communication does not contain confidential
information from the mediator or another party, except for those written
mediation communications that are:

(A) Attorney-client privileged communications so long as they have
been disclosed to no one other than the mediator in the course of the medi-
ation or to persons as to whom disclosure of the communication would not
waive the privilege; or

(B) Attorney work product prepared in anticipation of litigation or for
trial; or

(C) Prepared exclusively for the mediation or in a caucus session and
not given to another party in the mediation other than a state agency; or

(D) Prepared in response to the written request of the mediator for
specific documents or information and given to another party in the medi-
ation; or

(E) Settlement concepts or proposals, shared with the mediator or
other parties.

(n) A mediation communication made to the agency may be disclosed
and may be admitted into evidence to the extent that the agency adminis-
trator determines that disclosure of the communication is necessary to pre-
vent or mitigate a serious danger to the public’s health or safety, and the
communication is not otherwise confidential or privileged under state or
federal law.

(o) The terms of any mediation agreement are not confidential and
may be introduced as evidence in a subsequent proceeding, except to the
extent the terms of the agreement are exempt from disclosure under ORS
192.410 to 192.505, a court has ordered the terms to be confidential under
ORS 30.402 or state or federal law requires the terms to be confidential.

(p) The mediator may report the disposition of a mediation to the
agency at the conclusion of the mediation so long as the report does not dis-
close specific confidential mediation communications. The agency or the
mediator may use or disclose confidential mediation communications for
research, training or educational purposes, subject to the provisions of ORS
36.232(4).

(10) When a mediation is subject to section (7) of this rule, the agency
will provide to all parties to the mediation and the mediator a copy of this
rule or a citation to the rule and an explanation of where a copy of the rule
may be obtained. Violation of this provision does not waive confidentiality
or inadmissibility.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 36.224, 670.310 & 701.235

Stats. Implemented: ORS 36.224, 36.228, 36.230 & 36.232

Hist.: CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB
9-2004, f. & cert. ef. 12-10-04

Oregon Bulletin

28

812-002-0260
Dishonest or Fraudulent Conduct

“Dishonest or fraudulent conduct”, as used in ORS 701.135(1)(L)
includes, but is not limited to, the following:

(1) Acting in a manner that, because of a wrongful or fraudulent act
by the applicant or licensee, has resulted in injury or damage to another per-
son; or

(2) Failing to pay monies when due for materials or services rendered
in connection with the applicant’s or licensee’s operations as a contractor
when the applicant or licensee has received sufficient funds as payment for
the particular construction work project or operation for which the services
or materials were rendered or purchased; or

(3) Accepting payment in advance on a contract or agreement and
failing to perform the work or provide services required by the contract or
agreement in a diligent manner and failing to return payment for unper-
formed work, upon reasonable and proper demand, within ten days of
demand; or

(4) Displaying to the public false, misleading, or deceptive advertis-
ing whereby a reasonable person could be misled or injured; or

(5) Submitting a license application that includes false or misleading
information; or

(6) Submitting a false gross business volume certification in order to
qualify for a reduced bond amount as set forth in OAR 812-003-0280; or

(7) Failing to pay minimum wages or overtime wages as required
under state or federal law; or

(8) Failing to comply with the state Prevailing Wage Rate Law, ORS
279.348 to 279.380; or

(9) Failing to comply with the federal Davis-Bacon and related acts
when the terms of the contract require such compliance.

(10) Failing to pay wages as determined by the Bureau of Labor &
Industries, Wage and Hour Division.

(11) Failing to timely pay a civil penalty or fine imposed by a unit of
local, state, or federal government.

(12) Presenting for payment to the Board a check that subsequently is

returned to the agency due to non-sufficient funds or closure of the account.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.135
Hist.: CCB 4-1998, f. & cert. ef. 4-30-98; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 11-
2000(Temp), f. 9-21-00, cert. ef. 9-21-00 thru 3-19-01; CCB 14-2000, f. & cert. ef. 12-4-00;
CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 4-
2003, f. & cert. ef. 6-3-03; CCB 9-2004, f. & cert. ef. 12-10-04

812-002-0555
Owner or Holder of a Direct or Indirect Interest in a Person

(1) “Owner or holder of a direct or indirect interest in a person”, as
used in ORS 701.102, includes:

(a) An officer of the corporation if the person is a corporation;

(b) A partner of the partnership, limited liability partnership or foreign
limited liability partnership if the person is a partnership, limited liability
partnership or foreign limited liability partnership as those business entities
are defined in ORS 67.005;

(c) A general partner of the limited partnership if the person is a lim-
ited partnership as that entity is defined in ORS 70.005;

(d) A manager of the manager-managed limited liability company if
the person is a manager-managed limited liability company as that entity is
defined in ORS 63.001;

(e) A member of the member-managed limited liability company if
the person is a member-managed limited liability company as that entity is
defined in ORS 63.001;

(f) A responsible managing individual of the person under OAR 812-
006-0010;

(g) An individual who has a financial interest in the person and exer-
cises authority and control over the person; and

(h) An individual who has a financial interest in a business and exer-
cises authority and control over the business if the business owns more than
fifty percent of the person.

(2) “Owner or holder of a direct or indirect interest in a person”, as
used in ORS 701.102, does not include the interest of an investor who has

no right to manage a business as defined under ORS 701.102(3).
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.102
Hist.: CCB 5-2001(Temp), f. & cert. ef. 8-15-01 thru 2-10-02; CCB 6-2001, f. & cert. ef. 9-
27-01; CCB 9-2004, f. & cert. ef. 12-10-04

812-002-0800
Work Period

“Work Period” as used in, OAR 812-003-0150, 812-004-0320 and
812-004-0600 means the time period from the date a contractor accepts a
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payment, offers a written proposal, enters into a contract or begins con-
struction, whichever occurs first, until the date the contractual work is sub-
stantially completed by the contractor, or if not substantially completed, the

date the work by the contractor ceased.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.145
Hist.: CCB 4-1998, f. & cert. ef. 4-30-98; CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB
6-2000(Temp), f. 5-22-00, cert. ef. 5-22-00 thru 11-17-00; CCB 9-2000, f. & cert. ef. 8-24-
00; CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0100
Licensing Generally

(1) A license and its identifying license number will be issued to one
entity only. Other entities shall not be included in that license, but each shall
be separately licensed and shall separately meet the licensing requirements.
No entity may perform work subject to ORS Chapter 701 through the use
of another entity’s license.

(2) Entities shall include but not be limited to the following:

(a) Sole proprietorship;

(b) Partnership, Limited Liability Partnership, Limited Partnership or
Joint Venture;

(A) All partners listed in subsection (2)(b) of this rule shall be on
record with the agency.

(B) Partnerships consisting of spouses shall be treated the same as
partnerships consisting of unrelated persons.

(c) Corporation;

(d) Limited Liability Company; or

(e) Trust. For purposes of licensing, a trust will be treated the same as
a corporation.

(3) If an entity listed in section (2) of this rule seeks to change to
another entity, the former license may be terminated. The new entity must

license a new.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.055
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0110
Standards of Behavior

(1) A contractor shall not engage in dishonest or fraudulent conduct
injurious to the welfare of the public.

(2) A contractor shall cooperate fully with any investigation under-

taken by the Board pursuant to ORS 701.225.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.135 & 701.225
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0120
License Required to Advertise

(1) No person shall advertise or otherwise hold out to the public that
person’s services as a contractor unless that person holds a current, valid
license, nor shall any person claim by advertising or by any other means to
be licensed, bonded, or insured unless that person holds a current, valid
license.

(2) License number in advertising and contracts:

(a) All newsprint classified advertising and newsprint display adver-
tising for work subject to ORS Chapter 701 prepared by a contractor or at
the contractor’s request or direction, shall show the contractor’s license
number.

(b) All written bids, written inspection reports and building contracts
subject to ORS Chapter 701 shall show the contractor’s license number.

(c) All telephone directory space ads and display ads shall show the
contractor’s license number.

(d) Except as set forth in subsection (2)(e) of this rule all business
cards, business letterhead, business signs at construction sites, all advertis-
ing, shall show the contractor’s license number. This rule is effective upon
filing for all contractors filing for new license, and is effective for all exist-
ing contractors when they purchase new business cards, business letter-
head, and business signs for construction sites, or January 1, 1998,
whichever date occurs sooner.

(e) Subsection (2)(d) of this rule does not apply to a company whose
primary business is other than construction and has a Standard Industrial

Classification (SIC) code from other than Major Groups 15, 16, and 17.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.055
Hist.: CCB 9-2004, . & cert. ef. 12-10-04

812-003-0130
License Categories
The following are license categories as provided in ORS 701.005:
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(1) General Contractor — All structures. A person licensed in this cat-
egory may:

(a) Bid or perform work on three or more unrelated building trades or
crafts on all types of structures, and

(b) Bid or perform the work of a Specialty Contractor — All-
Structures.

(2) General Contractor — Residential Only. A person licensed in this
category may:

(a) Bid or perform work on three or more unrelated building trades or
crafts on residential structures or small commercial properties only; and

(b) Bid or perform the work of a Specialty Contractor — Residential-
Only.

(3) Special Contractor — All structures. A person licensed in this cat-
egory may:

(a) Bid or perform work on two or less unrelated building trades or
crafts with no dollar limit on all types of structures.

(b) If three or more unrelated trades or crafts are performed or sub-
contracted out, the entire contract price cannot exceed $2,500.

(4) Specialty Contractor — Residential Only. A person licensed in this
category may:

(a) Bid or perform work on two or less unrelated building trades or
crafts with no dollar limit on all residential structures or small commercial
properties only.

(b) If three or more unrelated trades or crafts are performed or sub-
contracted out, the entire contract price cannot exceed $2,500.

(5) Limited Contractor. A person licensed in this category may:

(a) Bid or perform Specialty Contractor, General Contractor, residen-
tial, small commercial and large commercial construction work, as long as
all of the following conditions are met:

(A) The licensee’s annual gross business sales do not exceed $40,000.

(B) The licensee does not enter into a contract in which the contract
price exceeds $5,000.

(C) If the contract price in a contract for work performed by the
licensee is based on time and materials, the amount charged by the licens-
ee shall not exceed $5,000.

(D) The licensee consents to inspection by the Construction
Contractors Board of its Oregon Department of Revenue tax records to ver-
ify compliance with paragraph (5)(a)(A) of this rule.

(E) For purposes of this section, “contract” includes a series of agree-
ments between the licensee and a person for work on any single work site
within a one-year period.

(6) Inspector. A person licensed in this category may:

(a) Bid or perform inspections, but may not construct, alter, repair,
add to, subtract from, improve, move, wreck or demolish for another, any
building, highway, road, railroad, excavation or other structure, project,
development or improvement attached to real estate or do any part thereof,
or act as a contractor performing construction management on a project that
involves any of these activities.

(7) Licensed Developer. A person licensed in this category may
arrange for construction work on property they own or have an interest in

as long as they meet the conditions in ORS 701.005(7).
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.005, 701.055, 701.058, & 701.085
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0140
License, Renewal, and Reissue Fees

(1) The fee for all categories for new license, renewal, or reissue
applications is:

(a) $295 for two years; or

(b) $590 for four years

(2) Fees will not be prorated.

(3) Except as provided in sections (4) and (5) of this rule, licensing,
renewal, or reissue fees are non-refundable and nontransferable.

(4) When an applicant withdraws their application for a new license
or renewal prior to issuance or fails to complete the licensing or renewal
process, the agency may refund the licensing fee, but will retain a process-
ing fee of $40.

(5) If a licensee paid for a four-year license at their own discretion as
authorized by ORS 701.115(1) and voluntarily terminates their license
within the first two-year license period, the agency may refund the unused
two-year renewal fee only if the following conditions are met:

(a) The licensee will submit a written request for a voluntary termi-
nation of the license and a refund of the unused two-year fee;

(b) The licensee will return the original license card(s) to the agency;
and
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(c) The agency will retain a $40 processing fee.
Stat. Auth.: ORS 670.310, 701.130 & 701.235

Stats. Implemented: ORS 701.115, 701.125 & 701.130

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0150
Bonds Generally

(1) A properly executed bond must be signed by an authorized agent
of the surety or by one having power of attorney; must bear a bond num-
ber; and must be filed within the time stated on the bond. Additionally, the
agency may require the licensee and surety to use the most recent revision
of the surety bond form.

(2) A properly executed bond shall include the following:

“NOW THEREFORE, the conditions of the foregoing obligation are that if said prin-
cipal with regard to all work done by the principal as a “contractor” as defined by
ORS 701.005, shall pay all amounts that may be ordered by the Construction
Contractors Board against the principal by reason of negligent or improper work or
breach of contract in performing any of said work, in accordance with ORS chapter
701 and OAR chapter 812, then this obligation shall be void; otherwise to remain in
full force and effect.

This bond is for the exclusive purpose of payment of final orders of the Construction
Contractors Board in accordance with ORS chapter 701.

This bond shall be one continuing obligation, and the liability of the surety for the
aggregate of any and all claims, which may arise hereunder, shall in no event exceed
the amount of the penalty of this bond.

This bond shall become effective on the date the principal meets all requirements for
licensing or renewal and shall continuously remain in effect until depleted by claims
paid under ORS chapter 701, unless the surety sooner cancels the bond. This bond
may be canceled by the surety and the surety be relieved of further liability for work
performed on contracts entered after cancellation by giving 30 days’ written notice to
the principal and the Construction Contractors Board of the State of Oregon.
Cancellation shall not limit the responsibility of the surety for final orders relating to
work performed during the work period of a contract entered into prior to the cancel-
lation.

This bond shall not be valid for purposes of licensing in accordance with ORS chap-
ter 701 unless filed with the Construction Contractors Board within sixty (60) days of
the date shown below.”

(3) If a claim is filed against a licensee for work done during the work
period of a contract entered while the security required under ORS 701.085
is in effect, the security shall be held until final disposition of the claim.

(4) Bond documents received at the agency office from a surety com-
pany or agent via electronic facsimile shall be accepted as original docu-
ments. The surety shall provide the original bond document to the agency

upon request.
Stat. Auth.: ORS 670.310, 701.085 & 701.235
Stats. Implemented: ORS 701.085
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0160
Entity Name Required on Bond

(1) The name of the entity as it appears on the bond must be the same
as the name on the application and entity name filed at the Oregon
Corporation Division (if applicable).

(a) If the entity is a sole proprietorship, the bond must include the
name of the sole proprietor;

(b) If the entity is a partnership, or joint venture, the bond must
include the names of all partners (except limited partners);

(c) If the entity is a limited liability partnership, the bond must be
issued in the name of all partners and the name of the limited liability part-
nership;

(d) If the entity is a limited partnership, the bond must be issued in the
name of all general partners and the name of the limited partnership and
any other business names(s) used. Limited partners do not need to be listed
on the bond;

(e) If the entity is a corporation or trust, the bond must be issued
showing the corporate or trust name; or

() If the entity is a limited liability company, the bond must be issued
in the name of the limited liability company.

(2) If at any time an entity amends its entity name, the agency must
be notified within 30 days of the date of the change.

(3) The inclusion or exclusion of business name(s) on a bond shall not
limit the liability of an entity. Claims against a licensed and bonded entity

will be processed regardless of business names used by such entity.
Stat. Auth.: ORS 670.310, 701.085 & 701.235
Stats. Implemented: ORS 701.085
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0170
Bond Amounts

(1) The following surety bond amounts are required under ORS
701.085(2)-(5):

(a) General Contractor — All Structures: $15,000

(b) General Contractor — Residential: $15,000
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(c) Specialty Contractor — All Structures: $10,000

(d) Specialty Contractor — Residential: $10,000

(e) Limited Contractor: $5,000

() Inspector: $10,000

(g) Licensed Developer: $15,000

(2) A contractor may obtain or maintain a bond in an amount that
exceeds the amount required under section (1) of this rule if the bond
obtained or maintained is in an amount that is equal to an amount required
under section (1) of this rule.

(3) Under ORS 701.085(8), the agency may require a bond of up to
five times the normally required amount (up to $75,000 for a General
Contractor or Licensed Developer, $50,000 for a Specialty Contractor or
Inspector, or $25,000 for a Limited Contractor), if it determines that a pre-
vious license of an owner, partner, corporate officer, trustee or member of
a current licensee or applicant (any person applying to renew, reissue, or
reinstate his/her license or applying for a new license), has:

(a) A history of unpaid final orders consisting of two or more final
orders unpaid for longer than thirty (30) days following the date of
issuance;

(b) Three or more open owner claims filed on three or more different
structures by three or more different owner claimants; or

(c) Five or more claims open at one time.
Stat. Auth.: ORS 670.310, 701.085 & 701.235

Stats. Implemented: ORS 701.085

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0180
Effective and Cancellation Dates of the Bond

(1) The surety bond’s effective date is the date on which the licensee
has first met all requirements for licensing, renewal or reissue as deter-
mined by the agency. The bond shall remain in effect and be continuous
until cancelled by the surety or until the licensee no longer meets the
requirements for licensing as determined by the agency, whichever comes
first.

(2) A surety bond may be cancelled by the surety only after the sure-
ty has given 30 days’ notice to the agency. Cancellation will be effective 30
days after receipt of the cancellation notice.

(3) Immediately upon cancellation of the bond, the agency may send
an emergency suspension notice to the contractor as provided for in ORS
701.135(2)(a)(A), informing the contractor that the license has been sus-
pended.

(4) The bond shall be subject to final orders as described in OAR 812-
004-0600.

(5) The surety will be responsible for ascertaining the bond’s effective

date.
Stat. Auth.: ORS 670.310, 701.085 & 701.235
Stats. Implemented: ORS 701.085 & 701.135
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0190
New Bond Required for Change in Entity

(1) If an entity licenses as a sole proprietorship, partnership, limited
liability partnership, limited partnership, joint venture, corporation, limited
liability company, business trust or any other entity and seeks to change the
licensed entity to one of the other entity types, the application must be
accompanied by a new bond.

(2) Riders to existing bonds changing the type of entity bonded will
be construed as a cancellation of the bond and will not be otherwise accept-

ed.
Stat. Auth.: ORS 670.310, 701.085 & 701.235
Stats. Implemented: ORS 701.085
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0200
Insurance Generally

(1) An applicant for a license, renewal or reissue shall certify that the
applicant:

(a) Has procured insurance as required by ORS 701.105 and as pro-
vided in OAR 812-002-0380(3) from an insurer transacting insurance in
Oregon; and

(b) Will continue to meet those insurance requirements for as long as
the applicant is licensed.

(2) Licensees shall provide a certificate of insurance or other evidence
of insurance as required by the agency upon request or prior to the expira-
tion date of their insurance.

(3) A certificate of insurance must include:

(a) The name of the insurer;

(b) Policy or binder number;
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(c) Effective dates of coverage;

(d) Coverage amount per occurrence;

(e) The agent’s name, and agent’s telephone number; and

(f) The CCB listed as the certificate holder.

(4) If the licensee, in performance of work subject to ORS chapter
701, through failure to comply with this rule, causes damage to another
entity or to the property of another person for which that entity could have
been compensated by an insurer had the required insurance been in effect,
the agency may assess a civil penalty against the licensee in an amount up
to $1,000 in addition to such other action as may be taken under ORS

701.135.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.105
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0210
Entity Name Required on Insurance Certification

(1) The name of the entity as it appears on the certificate of insurance
or other evidence of insurance must be the same as the name on the appli-
cation and entity name filed at the Oregon Corporation Division (if appli-
cable).

(a) If the entity is a sole proprietorship, the certificate of insurance or
other evidence of insurance must include the name of the sole proprietor;

(b) If the entity is a partnership, or joint venture, the certificate of
insurance or other evidence of insurance must include the names of all part-
ners (except limited partners);

(c) If the entity is a limited liability partnership, the certificate of
insurance or other evidence of insurance must be issued in the name of all
partners and the name of the limited liability partnership;

(d) If the entity is a limited partnership, the certificate of insurance or
other evidence of insurance must be issued in the name of all general part-
ners and the name of the limited partnership and any other business
names(s) used. Limited partners do not need to be listed on the certificate
of insurance or other evidence of insurance;

(e) If the entity is a corporation or trust, the certificate of insurance or
other evidence of insurance must be issued showing the corporate or trust
name; or

(f) If the entity is a limited liability company, the certificate of insur-
ance or other evidence of insurance must be issued in the name of the lim-
ited liability company.

(2) If at any time an entity amends its entity name, the agency must

be notified within 30 days of the date of the change.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.105
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0220
Insurance Amounts

The following general liability insurance amounts are required under
ORS 701.105:

(1) General Contractor — All Structures: $500,000

(2) General Contractor — Residential: $500,000

(3) Specialty Contractor — All Structures: $500,000

(4) Specialty Contractor — Residential: $300,000

(5) Limited Contractor: $100,000

(6) Inspector: $300,000

(7) Licensed Developer: $500,000
Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 701.105

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0230
Effective and Cancellation Dates of the Insurance

(1) For purposes of licensing, the effective date of the insurance
required under ORS 701.105 is the date on which the licensee has first met
all requirements for licensing, renewal or reissue as determined by the
agency.

(2) The insurance described in section (1) of this rule shall remain in
effect until the license is suspended, terminated, revoked, expired, lapsed,
or inactive, or until the insurance expires or a cancellation notice is provid-
ed by the insurer.

(3) Immediately upon cancellation or expiration of the insurance
described in section (1) of this rule, the agency may send an emergency sus-
pension notice to the contractor as provided for in ORS 701.135(2)(a)(B),

informing the contractor that the license has been suspended.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.105 & 701.135
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04
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812-003-0240
Independent Contractor

(1) This rule has been adopted jointly by the Construction Contractors
Board, Employment Department, Department of Insurance and Finance
(Workers’ Compensation Division), and Department of Revenue of the
State of Oregon under the authority of ORS 670.605.

(2) As used in the various provisions of ORS Chapters 316, 656, 657,
and 701, an individual or business entity that performs labor or services for
remuneration shall be considered to perform the labor or services as an
“independent contractor” if the standards of ORS 670.600 and this rule are
met:

(a) The individual or business entity providing the labor or services is
free from direction and control over the means and manner of providing the
labor or services, subject only to the right of the person for whom the labor
or services are provided to specify the desired results;

(b) The individual or business entity providing labor or services is
responsible for obtaining all assumed business registrations or professional
occupation licenses required by state law or local government ordinances
for the individual or business entity to conduct the business;

(c) The individual or business entity providing labor or services fur-
nishes the tools or equipment necessary for performance of the contracted
labor or services;

(d) The individual or business entity providing labor or services has
the authority to hire and fire employees to perform the labor or services;

(e) Payment for the labor or services is made upon completion of the
performance of specific portions of the project or is made on the basis of an
annual or periodical retainer;

(f) The individual or business entity providing labor or services is
licensed under ORS Chapter 701, if the individual or business entity pro-
vides labor or services for which such license is required;

(g) Federal and state income tax returns in the name of the business
or a business Schedule C or farm Schedule F as part of the personal income
tax return were filed for the previous year if the individual or business enti-
ty performed labor or services as an independent contractor in the previous
year; and

(h) The individual or business entity represents to the public that the
labor or services are to be provided by an independently established busi-
ness. Except when an individual or business entity files a Schedule F as part
of the personal income tax returns and the individual or business entity per-
forms farm labor or services that are reportable on Schedule C, an individ-
ual or business entity is considered to be engaged in an independently
established business when four or more of the following circumstances
exist:

(A) The labor or services are primarily carried out at a location that is
separate from the residence of an individual who performs the labor or
services, or are primarily carried out in a specific portion of the residence,
which portion is set aside as the location of the business;

(B) Commercial advertising or business cards as is customary in oper-
ating similar businesses are purchased for the business, or the individual or
business entity has a trade association membership;

(C) Telephone listing and service are used for the business that is sep-
arate from the personal residence listing and service used by an individual
who performs the labor or services;

(D) Labor or services are performed only pursuant to written con-
tracts;

(E) Labor or services are performed for two or more different persons
within a period of one year; or

(F) The individual or business entity assumes financial responsibility
for defective workmanship or for service not provided as evidenced by the
ownership of performance bonds, warranties, errors and omission insurance
or liability insurance relating to the labor or services to be provided.

(3) For the purposes of subsection (2)(b) of this rule, “assumed busi-
ness registrations or professional occupation licenses” do not include cer-
tificates or permits required pursuant to ORS Chapter 767.

(4) For the purposes of subsection (2)(e) of this rule, “periodical
retainer” includes but is not limited to partial payments made periodically
during the term of the contract.

(5) For the purposes of paragraph (2)(h)(F) of this rule, evidence that
“the individual or business entity assumes financial responsibility for
defective workmanship or for services not provided” is not limited to the
ownership of performance bond, warranties, errors and omission insurance,
or liability insurance relating to the labor or services to be provided.

(6) The Board adopts the form “Independent Contractor Certification

Statement” as approved October 24, 1989, as required by ORS 701.075(3).
Stat. Auth.: ORS 670.310, 701.035, 701.075, 701.235 & 701.280
Stats. Implemented: ORS 670.605 & 701.075
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04
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812-003-0250
Exempt and Nonexempt Class of Independent Contractor Licenses

Contractors shall license as either nonexempt (employer with
employees) or exempt (no employees) as provided in ORS 701.035, as
modified by chapter 216 Oregon Laws 1995.

(1) The nonexempt class is composed of the following entities:

(a) Sole proprietors, partnerships, limited liability partnerships, cor-
porations, limited liability companies with one or more employees; and

(b) Partnerships, limited liability partnerships, corporations, and lim-
ited liability companies with more than two partners, corporate officers, or
members, if any of the partners, corporate officers, or members are not part
of the same family and related as parents, spouses, sisters, brothers, daugh-
ters, sons, daughters-in-law, sons-in-law, or grandchildren.

(2) The exempt class is composed of sole proprietors, partnerships,
limited liability partnerships, corporations, and limited liability companies
that do not qualify as nonexempt.

(3) The maximum number of exempt individuals in an entity without
employees other than same-family partners, members, or corporate officers
shall be:

(a) Two partners in a partnership, limited liability partnerships;

(b) Two members in a limited liability company; and

(c) Two corporate officers in a corporation.

(4) An exempt contractor may work with the assistance of individuals
who are employees of a nonexempt contractor so long as the nonexempt
contractor:

(a) Is in compliance with ORS Chapters 316, 656, and 657 and is pro-
viding the employee(s) with workers’ compensation insurance; and

(b) Does the payroll and pays all its employees, including those
employees who assist an exempt contractor.

(5) Nonexempt entities shall supply employer account numbers for
workers’ compensation, unemployment, state Department of Revenue, and
IRS identification, as specified in ORS 701.075.

(6) Exempt entities need supply no employer account numbers except
as stated below.

(7) Partnerships and limited liability partnerships without employees
other than the partners may be classed as “nonexempt—-no construction
work” when the entity certifies that all partners qualify as nonsubject work-
ers as provided in ORS 656.027, by virtue of their not being directly
involved in construction work. Such partnerships need supply no employer
account numbers except the IRS account number.

(8) Corporations qualifying as exempt as provided by ORS
656.027(10) shall supply Employment Division and Department of
Revenue account numbers unless the corporation certifies that corporate
officers receive no compensation (salary or profit) from the corporation.
Exempt corporations shall supply IRS account numbers. Limited liability
companies shall supply IRS account numbers unless the limited liability
company has one member only and has no employees.

(9) Out-of-state contractors with no Oregon employees shall supply
their home state account numbers, and need not supply an Oregon workers’
compensation account number, as provided in OAR 436-050-0055, if they
certify that their employees will not work at any job site involving a public

contract.
Stat. Auth.: ORS 183.310-183.500, 670.310, 701.235, 701.280 & 701.992
Stats. Implemented: ORS 701.035 & 701.135
Hist.: CCB 1-1989, f. & cert. ef. 11-1-89; CCB 3-1991, f. 9-26-91, cert. ef. 9-29-91; CCB 5-
1992, f. 7-31-92, cert. ef. 8-1-92; CCB 7-1992, f. & cert. ef. 12-4-92; CCB 4-1993, {. 8-17-
93, cert. ef. 8-18-93; CCB 1-1994, f. 6-23-94, cert. ef. 7-1-94; CCB 3-1995, f. 9-7-95, cert.
ef. 9-9-95; CCB 2-1997, f. 7-7-97, cert. ef. 7-8-97; CCB 4-1998, f. & cert. ef. 4-30-98; CCB
6-1998, f. 8-31-98, cert. ef. 9-1-98; CCB 4-1999, f. & cert. ef. 6-29-99; CCB 7-2000, f. 6-29-
00, cert. ef. 7-1-00; CCB 4-2003, f. & cert. ef. 6-3-03; CCB 9-2004, f. & cert. ef. 12-10-04;
Renumbered from 812-003-0002

812-003-0260
Application for New License

(1) Each entity shall complete an application form prescribed by the
agency. Information provided on the form shall include, but not be limited
to:

(a) Name of business entity and Corporation Division registry num-
ber (if applicable);

(b) Mailing and location address of the business entity;

(c) Names, social security number, date of birth and driver license
number of all owners, partners, officers, trustees, members, and members
of members;

(d) All assumed business names under which business as a contractor
is conducted. All assumed business names listed shall be on record with the
Corporation Division;

(e) Class of independent contract license and employer account num-
bers as required under OAR 812-003-0250;
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(f) Category of license requested as required under OAR 812-003-
01305

(g) Name and identification number of the responsible managing indi-
vidual who has completed the education required under ORS 701.280 and
passed the examination required under ORS 701.075 and division 6 of these
rules;

(h) The Standard Industrial Classification (SIC) numbers of the main
construction activities of the entity;

(1) Name(s) and certification numbers of all certified home inspectors
if the entity will do work as a home inspector under ORS 701.350;

(j) Litigation, claim, and licensing history;

(k) Criminal background;

(1) Independent contractor certification statement and a signed
acknowledgment that if the licensee qualifies as an independent contractor
the licensee understands that the licensee and any heirs of the licensee will
not qualify for workers’ compensation or unemployment compensation
unless specific arrangements have been made for the licensee’s insurance
coverage and that the licensee’s election to be an independent contractor is
voluntary and is not a condition of any contract entered into by the licens-
ee; and

(m) Signature of owner, partner, officer, member or trustee, signify-
ing that the information provided in the application is true and correct.

(2) A complete license application includes but is not limited to:

(a) A completed application form as provided in section (1) of this
rule;

(b) The new application license fee as required under OAR 812-003-
0140;

(c) A properly executed bond as required under OAR 812-003-0150;
and

(d) The certification of insurance coverage as required under OAR
812-003-0200.

(3) The agency may return an incomplete license application to the

applicant with an explanation of the deficiencies.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 25.270, 25.785, 25.990, 701.035, 701.075, 701.085, 701.105,
701.125 & 701.280
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0270
Effective Dates of New License

(1) Except as provided in sections (2) and (3) of this rule, a complet-
ed application as required under OAR 812-003-0260 shall be on file with
the agency before a new license may be issued,.

(2) The effective date of a license may be prior to the date of receipt
of all documents and fees required by law and by these rules if the agency
determines that delays in receipt of required documents or fees were caused
by agency error.

(3) If the agency determines that delays in receipt of a surety bond
were caused by the surety through an error in executing the bond or through
another error, the agency may issue a license prior to receipt of all docu-
ments and fees if the surety concurs with the decision of the agency to pre-

date the bond.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.115
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0280
Renewal and Reissue of License

(1) A license may be renewed or reissued upon:

(a) The applicant’s completion of the renewal form or application
form prescribed by the agency;

(b) Payment of the fee or fees,

(c) Receipt of the required certification of insurance coverage, and

(d) A non-cancelled bond on file. If it appears to the agency that the
required surety bond has been cancelled, the applicant must submit a rein-
statement from the surety on the cancelled bond or a new, original, contin-
uous until cancelled surety bond.

(2) A licensee may qualify for Limited Contractor license and reduce
the bond to $5,000 upon certification that:

(a) The licensee will not enter into contracts that exceed $5,000;

(b) The licensee’s gross business sales of work subject to ORS chap-
ter 701 was less than $40,000 in the previous twelve months and is expect-
ed to be less than $40,000 during the next twelve months; and

(c) The licensee agrees that if the licensee’s gross construction busi-
ness volume exceeds $40,000 during the coming year the licensee will
immediately increase the bond amount to the amount required under OAR
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812-003-0170, and increase the insurance coverage if necessary, to meet
the requirements of the appropriate license category.

(3) A bond may be reduced under section (2) of this rule by submit-
ting a decrease rider to an existing bond or submitting a new bond. The
effective date on either the decrease rider or the new bond must be the
license renewal date or after.

(4) The agency may refuse to authorize a reduced bond amount under
section (2) of this rule until any pending claim(s) against the licensee are
resolved.

(5) If a licensee provides a decrease rider to an existing bond under
section (3) of this rule prior to the license renewal date, the agency will

determine the effective date to be the date of renewal or reissue.
Stat. Auth.: ORS 670.310, 701.235 & 701.280
Stats. Implemented: ORS 701.085, 701.105, 701.115, 701.125 & 701.280
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0290
Effective Dates of Renewal or Reissue of License

(1)(a) Except as provided in subsections (1)(b) and (c) of this rule, a
completed renewal or reissue application required under OAR 812-003-
0260 shall be on file with the agency before a license may be renewed or
reissued.

(b) The effective date of a license may be prior to the date of receipt
of all documents and fees required by law and by these rules if the agency
determines that delays in receipt of required documents or fees were caused
by agency error.

(c) If the agency determines that delays in receipt of a surety bond
were caused by the surety through an error in executing the bond or through
another error, the agency may issue a license prior to receipt of all docu-
ments and fees if the surety concurs with the decision of the agency to pre-
date the bond.

(2) The effective date of renewal shall be the previous license expira-
tion date when:

(a) All requirements for renewal are met prior to the previous license
expiration date; or

(b) All requirements for renewal, including submission of either a
valid continuous until canceled bond or back-dated new bond, certification
of insurance coverage, and payment of renewal fee are met, providing the
contractor applies for renewal not more than one year after the license laps-
es.

(3) If the contractor applies for renewal more than one year after the
license lapses, the effective date of reissue shall be the date all requirements
for licensing have been met, including, but not limited to, a new application
form, payment of the new license fee, a newly issued continuous until can-
celed bond or reinstatement of an existing continuous until canceled bond,

and certification of insurance coverage.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.115
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0300
Lapse in License

(1) An entity whose license has lapsed is considered unlicensed from
the date the lapse occurred until the date the license is backdated and
renewed, reissued, or reinstated. During a period of lapse, the entity shall
not perform the work of a contractor.

(2) A period of lapse will end and the license previously issued will
again become valid on the date upon which the agency receives the miss-
ing items that caused the lapse. This includes, but is not limited to, a new
bond or a notice of reinstatement for the existing bond or on the effective

date of a backdated bond or backdated reinstatement for the existing bond.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.055, 701.115 & 701.135
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0310
License Cards

(1) The agency shall issue a license and pocket card effective on the
date on which the license becomes effective under OAR 812-003-0270 or
812-003-0-290.

(2) A license and pocket card is valid for the term for which it is
issued only if all of the following conditions are met throughout the license
period:

(a) The surety bond remains in effect and undiminished by payment
of Construction Contractors Board final orders.

(b) The insurance required by ORS 701.105 remains in effect.

(c) If the licensee is a sole proprietorship, the sole proprietorship sur-
vives.
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(d) If the licensee is a partnership or limited liability partnership, the
composition of the partnership remains unchanged, by death or otherwise.

(e) If the licensee is a corporation, trust, or limited liability company,
the corporation, trust or limited liability company survives and complies
with all applicable laws governing corporations, trusts or limited liability
companies.

(3) If the licensee’s bond is cancelled, the license will lapse 30 days
from the date the cancellation is received by the agency.

(4) If a license becomes invalid, the agency may require the return of

the license and pocket card.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.115
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0320
Record Changes

(1) Except as provided in section (3) of this rule, requests for record
changes that require a new license card shall be accompanied by a $20 fee.

(2) Except as provided in OAR 812-003-0190, requests for business
name amendments of a partnership, joint venture, corporation, limited lia-
bility company or limited liability partnership shall be accompanied by a
rider from the surety and a new Certificate of Insurance to reflect the
amended name.

(3) No charge will be made for an address change on the record.

(4) With the exception of record changes due to agency error, a record

change request shall be submitted in writing.

Stat. Auth.: ORS 670.310, 701.130 & 701.235

Stats. Implemented: ORS 701.085, 701.125 & 701.130

Hist.: IBB 5, f. 6-15-76, ef. 7-1-76; 1BB 7, f. & ef. 11-14-77; 1BB 1-1978, f. & ef. 5-23-78;
IBB 5-1980, f. & ef. 10-7-80; 1BB 6-1980, f. & ef. 11-4-80; IBB 1-1983, f. & ef. 3-1-83;
Renumbered from 812-011-0015; 1BB 3-1983, f. 10-5-83, ef. 10-15-83; 1BB 3-1984, f. & ef.
5-11-84; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 5-1999, f. & cert. ef. 9-10-99; CCB 7-
2000, f. 6-29-00, cert. ef. 7-1-00; CCB 10-2000, f. & cert. ef. 8-24-00; CCB 9-2004, f. & cert.
ef. 12-10-04; Renumbered from 812-003-0005

812-003-0330
Inactive Status Generally

(1) A licensee may not convert a license to an inactive status if the
licensee is engaged in work as a contractor.

(2) A licensee may not offer to undertake work, advertise work as a
contractor, submit a bid for construction work, obtain a building permit or
perform construction work while in an inactive status.

(3) A licensee shall notify the agency of any change of address while
in an inactive status. During the period when the status of a license is inac-
tive, the agency shall send notices and any other communications to the
licensee at the last known address of record of the licensee.

(4) To convert to an inactive status:

(a) A licensee must have a current active license or a license that
lapsed no more than two years prior to the application for inactive status;

(b) If the licensee was subject to discipline by the agency, the licens-
ee must satisfy any conditions imposed by the agency as a result of the dis-
cipline;

(c) The licensee must submit a request to convert to inactive status on
forms provided by the agency; and

(d) The licensee must comply with OAR 812-003-0340, 812-003-

0350, and 812-003-0360.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.115 & 701.125
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0340
Inactive Status Request at Renewal

(1) A request to convert a license to inactive status made at the time
of renewal of the license must be accompanied by fees required under OAR
812-003-0140.

(2) If a license is converted to inactive status at the time of renewal of
the license, the effective date of the renewed license shall be the expiration
date of the previous license. The renewed license shall expire two or four

years after its effective date, at the discretion of the licensee.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.115 & 701.125
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0350
Inactive Status Request at Interim Renewal Period

(1) A request to convert a license to inactive status made prior to the
expiration date of the license, but at a time other than the time of renewal
of the license, will be accepted only if the licensee making the request has
paid all applicable fees required under OAR 812-003-0140.
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(2) If a license is converted to inactive status prior to the expiration
date of the license but at a time other than the time of renewal of the license,
the effective dates of the license will remain unchanged and the license will

expire at the upcoming expiration date.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.115 & 701.125
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0360
Inactive Status Request after Lapse

(1) A request to renew a license and convert it to inactive status made
after a lapse due to the expiration of the license must be accompanied by
fees required under OAR 812-003-0140.

(2) If a license is renewed and converted to inactive status after a
lapse due to expiration of the license, the agency will establish the effective
date of the license. The renewed license shall expire two or four years after

its effective date, at the discretion of the licensee.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.115 & 701.125
Hist.: CCB 9-2004, . & cert. ef. 12-10-04

812-003-0370
Renewal of Inactive Status

To renew an inactive license in an inactive status:

(1) If the licensee was subject to discipline by the agency, the licens-
ee must satisfy any conditions imposed by the agency as a result of the dis-
cipline;

(2) The licensee must submit the request to renew the license in inac-
tive status on forms provided by the agency; and

(3) The licensee must submit the fees required under OAR 812-003-

0140.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.115 & 701.125
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0380
Converting From Inactive Back to Active Status

(1) To convert from an inactive status to an active status, the licensee
must:

(a) Submit a request to convert to an active status on forms provided
by the agency; and

(b) Comply with section (3), (4) or (5) of this rule as applicable.

(2) A licensee requesting conversion from an inactive status to an
active status at the time of renewal must:

(a) Submit the fees required under OAR 812-003-0140;

(b) Submit the required surety bond and general liability insurance for
the category requested; and

(c) Comply with all other licensing requirements prescribed by the
Board.

(3) A licensee requesting conversion from an inactive status to an
active status at a time other than renewal and prior to the expiration date of
the license must:

(a) Submit all fees to date as required by OAR 812-003-0140;

(b) Submit the required surety bond and general liability insurance for
the category requested; and

(d) Comply with all other licensing requirements prescribed by the
Board.

(4) A licensee requesting conversion from an inactive status to an
active status during a lapse due to the expiration of the license must:

(a) Request the conversion within two years from the date of lapse;

(b) Comply with all licensing requirements prescribed by the Board;

(c) Submit the required surety bond and general liability insurance for
the category requested; and

(d) Submit all fees required under OAR 812-003-0140.

(5) If a license is converted from an inactive to an active status, the

agency shall establish the effective date of the license.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.115 & 701.125
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0390
Revocation or Suspension of License

(1) Except as provided in section (2) of this rule, if the agency issues
a final order or arbitration award ordering a licensee to pay monetary dam-
ages and the licensee or the licensee’s surety fails to pay the order or award
in full, the agency will revoke, suspend, or refuse to issue or reissue a
license.

(2) Section (1) of this rule shall not apply if the licensee submits proof
to the agency that:
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(a) A United States Bankruptcy Court issued an automatic stay under
Title 11 of the United States Bankruptcy Code and that stay is currently in
force; or

(b) The order or award described in section (1) of this rule arises from
a debt that:

(A) Is included in an order of discharge issued by a United States
Bankruptcy Court; or

(B) Is included in a Chapter 11 plan and order conforming the plan
issued by a United States Bankruptcy Court that prohibits the agency from
revoking, suspending, or refusing to issue or reissue the licensee’s contrac-
tor’s license and the licensee is in compliance with the terms of the plan and
order.

(3) The agency shall revoke, suspend, or refuse to issue or reissue a
license under section (1) of this rule if:

(a) The agency previously was prevented from revoking or suspend-
ing a license or was required to issue or reissue a license under section (2)
of this rule; and

(b) The licensee’s bankruptcy discharge is revoked or the bankruptcy

stay is lifted.
Stat. Auth.: ORS 183.310 to 183.545, 670.310, 701.235 & 701.280
Stats. Implemented: ORS 701.100 & 701.135
Hist.: 1BB 3, f. 6-15-76, ef. 7-1-76; 1BB 1-1978, f. & ef. 5-23-78; 1BB 6-1980, f. & ef. 11-
4-80; 1BB 5-1981(Temp), f. 12-30-81, ef. 1-1-82; 1BB 1-1982, f. 3-31-82, ef. 4-1-82; 1BB
4-1982, f. & ef. 10-7-82; 1BB 1-1983, f. & ef. 3-1-83; Renumbered from 812-011-0040; 1BB
3-1983, f. 10-5-83, ef. 10-15-83; 1BB 3-1984, f. & ef. 5-11-84; BB 3-1987, f. 12-30-87, cert.
ef. 1-1-88; CCB 1-1995, f. & cert. ef. 2-2-95; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB
5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 9-2004, f. & cert. ef. 12-10-04, Renumbered from
812-003-0030

812-003-0400
Restoration of Bond after Payment on Claim

If a surety company pays all or part of a claim against a licensed con-
tractor from the contractor’s surety bond, the agency shall suspend or refuse
to issue or reissue the contractor’s license until the contractor submits to the
agency:

(1) A properly executed bond in the amount required under ORS
701.085(2) through (5) unless the agency requires a higher amount under
ORS 701.085(7) or (8); or

(2) A certificate from the contractor’s surety company that the surety
company remains liable for the full original penal sum of the bond notwith-

standing the payment from the surety bond.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.085
Hist.: CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 9-2004, f. & cert. ef. 12-10-04,
Renumbered from §12-003-0040

812-003-0410
Social Security Number

(1) The agency will not issue or renew a license unless an applicant
provides his or her social security number on the application or renewal
form. The applicant need not provide the social security number on the
application for renewal, if the applicant’s social security number has previ-
ously been provided to the agency and is in the record.

(2) If an applicant has not been issued a social security number by the
United States Social Security Administration, the agency will accept a writ-
ten statement from the applicant to fulfill the requirements of section (1) of
this rule. The applicant may submit the written statement on a specified
agency form with the requisite information. Any written statement must:

(a) Be signed by the applicant;

(b) Attest to the fact that no social security number has been issued to
the applicant by the United States Social Security Administration; and

(c) Acknowledge that knowingly supplying false information under
this rule is a Class A misdemeanor, punishable by imprisonment of up to

one year and a fine of up to $6,250.
Stat. Auth.: ORS 25.990, 183.310, 670.310 & 701.235
Stats. Implemented: ORS 25.270, 25.785, 25.990, 183.310 & 701.075
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0420
Davis Bacon Act

(1) On all construction projects regulated under the state Prevailing
Wage Law, ORS 279.348 to 279.365 or the Davis Bacon Act and related
acts, 40 USC 276a, the primary contractor shall provide the list of subcon-
tractors required by ORS 701.055(11) to the contracting public agency and
to the Wage and Hour Division of the Bureau of Labor and Industries, 800
NE Oregon #32, Portland OR 97232.

(2) The initial list of subcontractors will be submitted to the contract-
ing public agency and to the Wage and Hour Division of the Bureau of
Labor and Industries on the same date that the initial Payroll and Certified

January 2005: Volume 44, No. 1



ADMINISTRATIVE RULES

Statement form (WH-38) is due. Instructions for submitting form WH-38
are contained in OAR 839-016-0010.

(3) The primary contractor will prepare and submit updated lists of
subcontractors with each submittal of the Payroll and Certified Statement
form (WH-38).

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 279.348 to 279.365, 701.055 & 701.075

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-003-0430
Time Period for Perfecting a Lien or Claim

For liens perfected and claims commenced on or after January 1,
1998:

(1) The time period under ORS 701.065(2)(a)(A) and ORS
701.065(2)(c)(B) for a completed application for license to be submitted to
the Board is 90 calendar days from the date the contractor became aware of
the requirement that the contractor be licensed;

(2) The time period under ORS 701.065(2)(b)(A) for a completed
application for license renewal to be submitted to the Board is 90 calendar

days from the date the contractor became aware of a lapse in license.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.065
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04

812-004-0001
Application of Rules

(1) The rules in division 4 of OAR chapter 812 apply to a claim
involving work on a residential structure or an appurtenance to the structure
and any other claim filed under ORS 701.145.

(2) Except as provided in section (4) of this rule, the following rules
apply to a claim involving work on a large commercial structure or an
appurtenance to the structure and any other claim filed under ORS 701.146:

(a) OAR 812-004-0001 through 812-004-0240;

(b) OAR 812-004-0260 through 812-004-0320;

(c) OAR 812-004-0340, except 812-004-0340(2)(c), (2)(i) and (8);

(c) OAR 812-004-0420;

(d) OAR 812-004-0520; and

(e) OAR 812-004-0550 through 812-004-0600.

(3)(a) Except as provided in subsection (3)(b) of this rule, the rules
that apply to a claim involving work on a residential structure under section
(1) of this rule apply to a claim involving work on a small commercial
structure or an appurtenance to the structure.

(b) The rules that apply to the claim involving work on a large com-
mercial structure under section (2) of this rule apply to a claim involving
work on a small commercial structure or an appurtenance to the structure if
the claimant files the claim under ORS 701.146.

(4) The rules that apply to a claim involving work on a residential
structure under section (1) of this rule apply to a claim involving work on
a large commercial structure or an appurtenance to the structure if:

(a) The claim is filed by the owner of the structure;

(b) The total contract for the work is $25,000 or less; and

(c) The claimant files the claim under ORS 701.145.

Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235

Stats. Implemented: ORS 701.139, 701.140, 701.145 & 701.146

Hist.: CCB 1-1989, f. & cert. ef. 11-1-89; CCB 2-1990, f. 5-27-90, cert. ef. 6-1-90; CCB 2-
1991, f. 6-28-91, cert. ef. 7-1-91; CCB 3-1991, f. 9-26-91, cert. ef. 9-29-91; CCB 5-1993, f.
12-7-93, cert. ef. 12-8-93; CCB 2-1994, f. 12-29-94, cert. ef. 1-1-95; CCB 1-1995, f. & cert.
ef. 2-2-95; CCB 4-1995, f. & cert. ef. 10-5-95; CCB 4-1997, f. & cert. ef. 11-3-97; CCB 4-
1998, f. & cert. ef. 4-30-98; CCB 6-1998, f. 8-31-98, cert. ef. 9-1-98; CCB 8-1998, f. 10-29-
98, cert. ef. 11-1-98; CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 8-2001, f. 12-12-01, cert.
ef. 1-1-02; CCB 2-2003, f. & cert. ef. 3-4-03; CCB 9-2004, f. & cert. ef. 12-10-04

812-004-0240
Exhaustion of Surety Bond

At any time during the processing of a claim, if the agency becomes
aware of partial or full exhaustion of the surety bond by prior claims, it may
notify the claimant and close the claim file, or it may process the claim to

a final order and close the claim file.
Stat. Auth.: ORS 670.310, 701.235 & 701.145
Stats. Implemented: ORS 813.415, 183.460, 701.085, 701.145 & 701.150
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 9-2004, f. & cert. ef. 12-10-04

812-004-0260
Order Closing a Claim

(1) If the agency closes a claim because the claimant failed to act in
response to a request from the agency, the closure of the claim is an order
that is not an order in a contested case. An order to close a claim is subject
to a motion for reconsideration under ORS 183.484 and OAR 137-004-
0080 and an appeal for judicial review under ORS 183.484.
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(2) The agency may close a claim under this rule only if it complies
with the following:

(a) The agency must include notification in its request to claimant that
failure to act as requested may result in closure of the claim and that clo-
sure of the claim will prevent access to the bond.

(b) The agency may not close the claim sooner than 14 days after giv-
ing the notification required in subsection (2)(a) of this rule.

(c) The agency shall notify the parties to the claim that the claim is
closed and cite the statutes and rules under which the order may be
appealed.

(3) The agency may reopen a claim closed under this rule if the record
of the claim contains evidence that shows that the cause of the failure of
claimant to act as requested by the agency was due to excusable neglect by
the claimant. The agency may reopen the claim:

(a) In response to a motion for reconsideration; or

(b) On the agency’s own initiative under OAR 137-004-0080 after
receiving evidence supporting reconsideration of the order closing the
claim.

(4) At the agency’s discretion, the agency may refer a claim to the
Office of Administrative Hearings for a contested case hearing on whether
closure of the claim under this rule is proper.

(5) A party must file a motion for reconsideration of an order closing

a claim under this rule before seeking judicial review of the order.
Stat. Auth.: ORS 670.310, 701.145 & 701.235
Stats. Implemented:ORS 183.480, 701.140 & 701.145
Hist.: CCB 2-2001, f. & cert. ef. 4-6-01; CCB 6-2001, f. & cert. ef. 9-27-01; CCB 5-2002, .
5-28-02, cert. ef. 6-1-02; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 9-2004, f. & cert. ef. 12-
10-04

812-004-0320
Jurisdictional Requirements

(1) A claim must be of a type described under ORS 701.140.

(2) A claim must be filed with the agency within the time allowed
under ORS 701.143.

(3) A claim will be processed only against a licensed entity. Whether
a respondent is licensed for purposes of this section shall be determined as
follows:

(a) For an owner claim, primary contractor claim or subcontractor
claim, respondent will be considered licensed if respondent was licensed
during all or part of the work period.

(b) For a material claim, respondent will be considered licensed if one
or more invoices involve material delivered while respondent was licensed.
Damages will be awarded only for material delivered within the period of
time that respondent was licensed.

(c) For an employee or employee trust claim, respondent will be con-
sidered licensed if respondent was licensed on one or more days that
claimant or the employee that is the subject of the trust performed work that
was not paid for. Damages will be awarded only for unpaid wages or ben-
efits provided on days on which respondent was licensed.

(4)(a) Claimant must have been properly licensed at the time the bid
was made or the contract was entered into and must have remained licensed
continuously throughout the work period if:

(A) The work at issue in the claim requires that claimant be licensed
under ORS 701.055 in order to perform the work; and

(B) Claimant files a claim arising out of a contract to construct the
work at issue and the claim is for unpaid labor or materials furnished under
the contract.

(b) As used in section (4) of this rule, “properly licensed” means the
claimant:

(A) Had a current valid license issued by the agency and was not on
inactive status;

(B) Was licensed for the type of work at issue in the claim;

(C) Complied with the requirements of ORS 701.035 and OAR 812-
003-0250 as they applied to claimant’s license status as an “exempt” or
“nonexempt” contractor; and

(D) Complied with any other requirements and restrictions on
claimant’s license.

(5) Claims will be accepted only when one or more of the following
relationships exists between the claimant and the respondent:

(a) A direct contractual relationship based on a contract entered into
by the claimant and the respondent, or their agents;

(b) An employment relationship or assigned relationship arising from
a Bureau of Labor and Industries employee claim;

(c) A contract between claimant and respondent providing that
claimant is a trustee authorized to receive employee benefit payments from
respondent for employees of respondent; or
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(d) A real estate purchase conditioned upon an inspection report or
repairs made by the respondent.

(6) Claims will be accepted only for work performed within the
boundaries of the State of Oregon or for materials or equipment supplied or
rented for fabrication into or use upon structures located within the bound-
aries of the State of Oregon.

(7)(a) A claim will be dismissed if the claimant fails to establish that
the claimant gave a pre-claim notice to the respondent as required under
ORS 701.147.

(b) Except as provided in subsection (7)(c) of this rule, proof of this
notice must be in the form required under OAR 812-004-0340.

(c) A claim may not be dismissed under section (7) of this rule if
claimant submits written evidence that respondent actually received written
notice of claimant’s intent to file a claim at least 30 days before claimant
filed the claim. Written evidence that respondent received the notice under
section (7) of this rule includes a return receipt signed by respondent or a
letter admitting receipt signed by respondent. Written evidence under sec-
tion (7) of this rule does not include a statement signed by claimant.

(d) Nothing in section (7) of this rule prevents closing a claim under
OAR 812-004-0350 if the claimant fails to provide documentation required
under OAR 812-004-0340(2)(m).

(8)(a) Except as provided in subsection (8)(b) of this rule, the agency
may refuse to process a claim or any portion of a claim that includes an alle-
gation of a breach of contract, negligent or improper work or any other act
or omission within the scope of ORS 701.140 that is the same as an allega-
tion contained in a claim previously filed by the same claimant against the
same respondent.

(b) The agency may process a claim that would otherwise be dis-
missed under subsection (8)(a) of this rule if the previously filed claim was:

(A) Withdrawn prior to the on-site meeting.

(B) Closed or dismissed with an explicit provision allowing the sub-
sequent filing of a claim containing the same allegations as the closed or
dismissed claim.

(c) Nothing in section (8) of this rule extends the time limitation for
filing a claim under ORS 701.143.

(9) A claim by a person furnishing material, or renting or supplying
equipment to a contractor may not include a claim for non-payment for
tools sold to a licensee, for equipment sold to a licensee and not fabricated
into a structure, for interest or service charges on an account, or for materi-
als purchased as stock items.

(10) Claims by a contractor or by persons furnishing material, or rent-
ing or supplying equipment to a contractor will not be processed unless
they are at least $150 in amount.

(11) The agency may process a claim against a licensed contractor
whose license was inactive under OAR 812-003-0330, 812-003-0340, 812-

003-0350, 812-003-0360 and 812-003-0370 during the work period.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.065, 701.139, 701.140, 701.143, 701.145, 701.146 & 701.147
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00;
CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 2-
2003, f. & cert. ef. 3-4-03; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 11-2003, f. 12-5-03, cert.
ef. 1-1-04; CCB 8-2004, f. & cert. ef. 10-1-04; CCB 9-2004, f. & cert. ef. 12-10-04

812-004-0470
Challenge to Investigation Report
Claimant or respondent may challenge and offer evidence to disprove
the agency’s investigation report, if any, at an arbitration or contested case
hearing.
Stat. Auth.: ORS 670.310, 701.145 & 701.235
Stats. Implemented: ORS 183.415, 183.460 & 701.145(12)
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00;
CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; Renumbered from 812-004-0580; CCB 5-2002, f.
5-28-02, cert. ef. 6-1-02; CCB 9-2004, f. & cert. ef. 12-10-04

812-004-0530
Construction Lien Claims

(1) Upon acceptance of a construction lien claim, the agency shall
send a copy of the claim to the respondent and shall initiate an investiga-
tion to determine the validity of the claim.

(2) For a construction lien claim to be valid, the following conditions
must be met:

(a) The claimant must have paid the respondent for work performed
or materials supplied or equipment rented subject to ORS chapter 701 and
the primary contractor must have failed to pay the subcontractor or materi-
al or equipment supplier, thereby causing the subcontractor or material or
equipment supplier to file a lien against the claimant’s property;

(b) The lienor must have delivered to the claimant a “Notice of the
Right to Lien” as specified in ORS 87.018, 87.021, and 87.025; and
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(c) The lienor must have filed the lien with the recording officer of the
county in accordance with ORS 87.035.

(3) If the respondent contends that payment has been made to the
lienor, either directly or by the return of goods constituting a credit to the
respondent’s account, the respondent may subpoena the lienor and pertinent
records to an arbitration or contested case hearing on a claim processed
under this rule.

(4) If at any time prior to the issuance of an order the agency deter-
mines that the lien is unenforceable or invalid, the agency shall dismiss the
claim. Prior to such dismissal, the lienor shall be notified, by certified mail,
of the lienor’s opportunity to become a party, as that term is defined in ORS
183.310, to the claim and to request an arbitration or hearing.

(5)(a) A construction lien claim may include attorney fees, court
costs, interest and service charges if these items are included as part of the
construction lien or incurred as costs to discharge the lien. An award to
claimant for attorney fees incurred to discharge the lien shall not exceed the
amount of the lien.

(b) A construction lien claim may not include excess interest paid as
a result of the inability of the claimant to refinance at a lower interest rate
due to the existence of the lien.

(6) The agency may reduce the amount awarded to the claimant by:

(a) Any amount the claimant owes the primary contractor; and

(b) Any amount included for tools or equipment not fabricated into
the structure.

(7) If a claimant files two or more claims against the respondent relat-
ing to work performed under the same contract and if the claimant has not
paid the respondent the full amount of the contract, the amount awarded on
each claim will be reduced on a pro rata basis. A proposed or final order
may not be issued on a claim until all claims involving the claimant and the
respondent filed within the same 90-day period are ready for an order.

(8) If an action is filed to enforce a lien that is the subject of a claim,
the agency shall send notice to the claimant that:

(a) The claimant has the right to request a stay of the proceedings until
the agency’s processing of the claim is complete;

(b) The agency will hold the claim open for 60 days from the date of
the notice to allow the claimant to obtain a stay or to file a counter-suit or
complaint in the foreclosure action; and

(c) The agency may close the claim under section (11) of this rule if
the agency does not receive evidence within 60 days from the date of the
notice:

(A) That claimant obtained a stay; or

(B) That claimant filed the claim as a counter-suit or complaint in the
court.

(9)(a) Upon timely receipt of evidence that claimant obtained a stay,
the agency will resume processing the claim.

(b) Upon timely receipt of evidence that claimant filed a counter-suit
or complaint in the court under paragraph (8)(c)(B) of this rule, the agency
shall suspend process the claim and send notice to the claimant of the
requirements of OAR 812-004-0520(3). Further processing of the claim
shall be under OAR 812-004-0520.

(10) Time limitations in this rule supersede conflicting time limita-
tions in OAR 812-004-0520.

(11) The agency may close a construction lien claim under OAR 812-
004-0260 if the agency does not receive evidence that claimant obtained a
stay or filed a counter-suit or complaint required under subsection (8)(c) of
this rule within the time limitation in the notice required under section (8)
of this rule.

(12) If a construction lien claim involves the same facts and issues as

any other open claim, the agency shall process the claims together.
Stat. Auth.: ORS 87.057, 87.058, 670.310, 701.145 & 701.235
Stats. Implemented: ORS 87.058 & 701.145
Hist.: 1BB 6-1980, f. & ef. 11-4-80; 1BB 1-1981, f. & ef. 3-11-81; 1BB 1-1982, f. 3-31-82,
ef. 4-1-82; 1BB 1-1983, f. & ef. 3-1-83; Renumbered from 812-011-0069; 1BB 1-
1985(Temp), f. & ef. 2-7-85; 1BB 3-1985, f. & ef. 4-25-85; BB 3-1987, f. 12-30-87, ef. 1-1-
88; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 1-1993, f. & cert. ef. 2-1-93; CCB 1-1997, f. &
cert. ef. 5-15-97; CCB 4-1997, f. & cert. ef. 11-3-97; CCB 8-1998, f. 10-29-98, cert. ef. 11-
1-98, Renumbered from 812-004-0046; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 2-
2001, f. & cert. ef. 4-6-01; CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; Renumbered from 812-
004-0220; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 7-2002, f. 6-26-02 cert. ef. 7-1-02;
CCB 9-2004, f. & cert. ef. 12-10-04

812-004-0540
Establishing Monetary Damages and Issuing Proposed Default Order
or Referral for Hearing

(1) A claimant may seek monetary damages if the agency has not
closed the claim and:

(a) The claimant disagrees with the resolution recommended by the
agency;
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(b) The respondent cannot or will not comply with the recommended
resolution; or

(c) The parties signed the settlement agreement proposed by the
agency but, through no fault of the claimant, the terms of the settlement
agreement have not been fulfilled by the respondent, and the agency is so
advised in writing by the claimant within 30 days of the date the settlement
agreement was to have been completed.

(2) If the claimant seeks monetary damages or the agency so requests,
the claimant shall file a declaration of damages stating the amount the
claimant alleges the respondent owes the claimant, limited to claim items
listed in the Statement of Claim and those claim items added up to and
through any initial on-site meeting. The agency may require the claimant to
submit, in support of the amount alleged:

(a) One or more estimates from licensed contractors for the cost of
correction of the claim items; or

(b) Other bases for a monetary award.

(3) If the agency does not hold an on-site meeting, the agency may
issue a proposed default order or refer the claim for an arbitration or con-
tested case hearing under section (4) of this rule after each party to the
claim has had an opportunity to provide evidence supporting its position
with regard to the claim. The agency may require that the claimant file a
declaration of damages and supporting evidence described under section
(2) of this rule, except that the declaration of damages shall be limited to
claim items listed in the Statement of Claim.

(4) After documentation required under sections (2) or (3) of this rule
is received, the agency may:

(a) Issue a proposed default order proposing dismissal of the claim
under OAR 812-004-0550(2) or payment of an amount by the respondent
to the claimant; or

(b) Refer the claim to the Office of Administrative Hearings for an
arbitration or contested case hearing to determine the validity of the claim
and whether the amount claimed, or some lesser amount is proper.

(5)(a) The agency may issue a proposed default order that the respon-
dent pay damages to claimant only if the record of the claim supports an
award of damages under OAR 812-004-0535.

(b) The agency may issue a proposed default order that is not
described in subsection (5)(a) of this rule only if the record of the claim
contains evidence that persuades the agency of the existence of facts nec-
essary to support the order.

(6) The provisions of OAR 812-004-0560 apply to a proposed default
order or a referral to the Office of Administrative Hearings issued under this

rule.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 183.415, 183.460, 183.470, 701.145 & 701.147
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-
24-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 2-2001, f. & cert. ef. 4-6-01;
CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 10-2002, f. & cert. ef. 11-20-02; Hist.: CCB
2-2003, f. & cert. ef. 3-4-03; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 2-2004, f. 2-27-04, cert.
ef. 3-1-04; CCB 9-2004, f. & cert. ef. 12-10-04

812-004-0560
General Requirements for Proposed Default Order or Referral to
Hearing Officer Panel, Hearing Request

(1) A proposed default order on a claim issued by the agency shall
include a contested case notice that complies with OAR 137-003-0505.

(2) A referral to the Office of Administrative Hearings for arbitration
or a contested case hearing must:

(a) Comply with 812-004-0590, which regulates whether the claim
will be arbitrated or heard as a contested case hearing.

(b) Comply with OAR 137-003-0515, which sets out requirements for
the referrals including, but not limited to formal requirements.

(c) Include a contested case notice if the agency did not issue a con-
tested case notice under OAR 137-003-0505 prior to the agency’s referral
of the claim to the Office of Administrative Hearings.

(3) If the agency refers a claim to the Office of Administrative
Hearings for arbitration or a contested case hearing on the amount, if any,
that the respondent owes the claimant, the following requirements apply:

(a) The referral to the Office of Administrative Hearings shall identi-
fy by date the declaration of damages or the Statement of Claim that limits
the amount that the respondent may be ordered to pay the claimant and state
the amount that the order is limited to under OAR 812-009-0160 and 812-
010-0420.

(b) The agency shall serve on the parties an explanation of:

(A) The limitation on the amount a respondent may be ordered to pay
a claimant under OAR 812-009-0160 and 812-010-0420; and

(B) The procedure to file a new declaration of damages under OAR
812-009-0020 and 812-010-0110.
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(4)(a) To be timely, a request for hearing must be in writing and be
received by the agency within 21 days from the date a proposed default
order is mailed by the agency.

(b) An untimely request for a hearing must comply with the require-
ments of OAR 137-003-0528. The agency may require that the request be
supported by an affidavit setting out facts that affirmatively show that the
failure to make a timely request was beyond the reasonable control of the
party.

(5) The agency may issue a proposed default order under OAR 137-
003-0670(4) that will automatically become a final order 21 days after the
date of issue without further notice if no party makes a timely request for a
hearing.

(6)(a) Except as provided in subsection (6)(b) of this rule, a contest-
ed case notice issued under this rule shall include a statement that the
agency’s file on the claim is designated as the record only for purposes of
a default order issued under this rule and not for purposes of an order by
default issued after a hearing under OAR 812-009-0140.

(b) If a proposed default order issued under this rule is an order to dis-
miss a claim, a contested case notice issued under this rule shall include a
statement that the agency’s file on the claim is designated as the record for
purposes of a default order issued under this rule and of an order by default

issued after a hearing under OAR 812-009-0140.
Stat. Auth.: ORS 670.310, 701.145 & 701.235
Stats. Implemented: ORS 183.415, 183.460, 183.470 & 701.145, 701.147
Hist.: 1BB 1-1986, f. & ef. 5-30-86; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 4-1997, f. &
cert. ef. 11-3-97; CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98, Renumbered from 812-001-
0004; CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-24-00 thru 7-22-00; CCB 3-2000(Temp), f.
3-10-00, cert. ef. 3-10-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 2-2001, f. &
cert. ef. 4-6-01; CCB 6-2002 f. 6-10-02 cert. ef. 7-1-02; CCB 9-2002(Temp), f. & cert. ef. 9-
6-02 thru 3-5-03; CCB 10-2002, f. & cert. ef. 11-20-02; CCB 2-2003, f. & cert. ef. 3-4-03;
CCB 7-2003, f. & cert. ef. 8-8-03; CCB 9-2004, f. & cert. ef. 12-10-04

812-004-0590
Referral of Claim to Arbitration or Contested Case Hearing or
Removal to Court

(1) If a hearing on a claim is conducted by the Office of
Administrative Hearings:

(a) The hearing shall be held as an arbitration under the rules in divi-
sion 10 of this chapter, unless a party requests that the hearing be held as a
contested case hearing under subsection (1)(b) of this rule or files the dis-
pute in court under section (2) of this rule.

(b) Except as provided in sections (2) and (6) of this rule, the hearing
shall be held as a contested case hearing under OAR 137-003-0501 to 137-
003-0700 and the rules in division 9 of this chapter if:

(A) A party to the claim makes a timely written request under section
(4) of this rule that the claim be heard as a contested case; or

(B) The agency requests under sections (4) and (7) of this rule that the
claim be heard as a contested case.

(2) Subject to section (3) of this rule, a claim shall be decided in court
if:

(a) The claimant files a complaint in court that alleges the elements of
the claim in the complaint; or

(b) The respondent files a complaint in court for damages, a com-
plaint for declaratory judgment or other complaint that arises from the con-
tract or work that is the subject of the claim and that allows the claimant to
file a response alleging the elements of the claim.

(3) A copy of a complaint filed under section (2) of this rule must be
received by the agency or the Office of Administrative Hearings no later
than 30 days after the Office of Administrative Hearings sends the first
notice that an arbitration or contested case hearing is scheduled. Failure to
deliver the copy of the complaint within the time limitation in this rule con-
stitutes waiver of the right to have the claim decided in court and consent
to the hearing being held as binding arbitration or a contested case hearing
under section (1) of this rule. Delivery shall be either to the agency or the
Office of Administrative Hearings as required by OAR 137-003-0520 or
812-010-0085, whichever is applicable.

(4) A request that a claim be heard as a contested case filed under sub-
section (1)(b) of this rule is subject to the following:

(a) The request by a party or the agency must be in writing and
received by the agency or the Office of Administrative Hearings no later
than 30 days after the Office of Administrative Hearings sends the first
notice that an arbitration is scheduled. Delivery shall be either to the agency
or the Office of Administrative Hearings as required by OAR 137-0030-
520 or 812-010-0085, whichever is applicable.

(b) A referral of a claim to the Office of Administrative Hearings by
the agency for a contested case hearing shall be deemed a request that the
claim be heard as a contested case under subsection (1)(b) of this rule.
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(c) A party or the agency may not withdraw a request made under this
section without the written consent of the agency and all parties to the
claim.

(5) Failure to deliver a timely written request for a contested case
hearing under subsection (1)(b) and section (4) of this rule or a copy of a
filed complaint under sections (2) and (3) of this rule constitutes consent to
the hearing on the claim being held as binding arbitration under subsection
(1)(a) of this rule.

(6) Except as provided in paragraph (1)(b)(B) and section (7) of this
rule, if the claimant in a claim does not seek $1,000 or more, a hearing on
the claim may not be conducted as a contested case hearing.

(7) Notwithstanding section (6) of this rule, the agency may request
under paragraph (1)(b)(B) of this rule that a hearing be held as a contested
case hearing if:

(a) The agency’s jurisdiction to decide the claim under ORS 701.139
to 701.180 is at issue; or

(b) The agency determines that the agency has an interest in inter-
preting the rules and statutes that apply to the claim.

(8) The amendments to this rule that became effective on or after July
1, 2002 apply to a claim that is referred to the Office of Administrative

Hearings after July 1, 2002.
Stat. Auth.: ORS 670.310, 145 & 701.235
Stats. Implemented: ORS 701.145, 701.147
Hist.: CCB 5-1999, f. & cert. ef. 9-10-99; CCB 1-2000(Temp), f. 1-20-00, cert. ef. 1-24-00
thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 6-2002 f. 6-10-02 cert. ef. 7-1-02; CCB
8-2002, f. & cert. ef. 9-3-02; CCB 7-2003, f. & cert. ef. 8-8-03; CCB 9-2004, f. & cert. ef.
12-10-04

812-004-0600
Payment from Surety Bonds

(1) The agency may notify the surety company of claims pending.

(2) The agency shall notify the surety company of claims ready for
payment. This notice shall constitute notice that payment is due on the
claim. Claims are ready for payment when all of the following have
occurred:

(a) An arbitration award has been issued and is ready for payment
under OAR 812-010-0440 after 30 days have elapsed to allow the respon-
dent time to pay the award or file exceptions with the circuit court or a final
order has been issued in a contested case and 30 days have elapsed to allow
the respondent time to pay the order;

(b) The agency has received no evidence that the respondent has com-
plied with the award or final order;

(c) The agency has not granted a stay of enforcement of the final order
pending judicial review by the Court of Appeals; and

(d) All other claims filed against the respondent within the same 90-
day filing period under ORS 701.150 have either been resolved, been
closed or have reached the same state of processing as the subject claim.

(3) Except as provided in section (5) of this rule, claims related to a
job that are satisfied from a surety bond shall be paid as follows:

(a) If a surety bond was in effect when the work period began, pay-
ment shall be made from that surety bond.

(b) If no surety bond was in effect when the work period began, but a
surety bond subsequently became effective during the work period of the
contract, payment shall be made from the first surety bond to become effec-
tive after the beginning of the work period.

(c) A surety bond that is liable for a claim under subsection (3)(a) or
(b) of this rule is liable for all claims related to the job and subsequent sure-
ty bonds have no liability for any claim related to the job.

(4) Except as provided in section (5) of this rule, if during a work peri-
od the amount of a surety bond is changed and a claim is filed relating to
work performed during that work period, the claimant may recover from
the surety bond up to the amount in effect at the time the contract was
entered into.

(5) If respondent maintains multiple surety bonds, the following
apply:

(a) If multiple surety bonds were in effect when the work period
began, payment shall be made from all surety bonds in effect.

(b) If no surety bond was in effect when the work period began, but
multiple surety bonds subsequently became effective during the work peri-
od of the contract and the effective dates of the surety bonds are substan-
tially the same, payment shall be made from multiple surety bonds.

(c) Payment to satisfy a claim made under section (5) of this rule from
a surety bond shall be in the same proportion that the penal sum of the sure-
ty bond bears to the total of the penal sums of the multiple surety bonds.

(6) If more than one claim must be paid from a surety bond under sec-
tion (3) of this rule or multiple surety bonds under section (5) of this rule
and the total amount due to be paid exceeds the total amount available from
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those surety bonds, payment on a claim shall be made in the same propor-
tion that the amount due on that claim bears to the total due on all claims
that must be paid.

(7) The full penal sum of a bond shall be available to pay claims under
this rule, notwithstanding that the penal sum may exceed the bond amount
required under OAR 812-003-0170.

(8) Unless the order provides otherwise, if an award or a final order
provides that two or more respondents are jointly and severally liable for an
amount due to a claimant and payment is due from the surety bonds of the
respondents, payment shall be made in equal amounts from each bond sub-
ject to payment. If one or more of the bonds is or becomes exhausted, pay-
ment shall be made from the remaining bond or in equal amounts from the
remaining bonds. If one of the respondents liable on the claim makes pay-
ment on the claim, that payment shall reduce the payments required from
that respondent’s bond under this section by an amount equal to the pay-
ment made by the respondent.

(9) A surety company may not condition payment of a claim on the
execution of a release by claimant.

(10) Inactive status of the license of the respondent does not excuse

payment by a surety company required under this rule.

Stat. Auth.: ORS 670.310, 701.150 & 701.235

Stats. Implemented: ORS 701.150

Hist.: 1BB 6-1980, f. & ef. 11-4-80; 1BB 3-1981, f. 10-30-81, ef. 11-1-81; 1BB 1-1983, f. &
ef. 3-1-83; Renumbered from 812-011-0075; 1BB 6-1984(Temp), f. & ef. 9-18-84; 1BB 3-
1985, f. & ef. 4-25-85; BB 3-1987, f. 12-30-87, ef. 1-1-88; BB 2-1988, f. & cert. ef. 6-6-88;
CCB 1-1989, f. & cert. ef. 11-1-89; CCB 4-1997, f. & cert. ef. 11-3-97; CCB 1-1998, f. &
cert. ef. 2-6-98; CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98, Renumbered from 812-004-0070;
CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 2-
2001, f. & cert. ef. 4-6-01; CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 4-2002(Temp), f.
& cert. ef. 5-23-02 thru 11-19-02; CCB 8-2002, f. & cert. ef. 9-3-02; CCB 6-2004, f. 6-25-
04, cert. ef. 9-1-04; CCB 8-2004, f. & cert. ef. 10-1-04; CCB 9-2004, f. & cert. ef. 12-10-04

812-005-0005
Schedule of Penalties

The agency may assess penalties, not to exceed the amounts shown in
the following guidelines:

(1) $600 for advertising or submitting a bid to do work as a contrac-
tor in violation of ORS 701.055(1) and OAR 812-003-0120, which may be
reduced to $200 if the respondent becomes licensed or to $50 if the adver-
tisement or bid is withdrawn immediately upon notification from the
agency that a violation has occurred and no work was accepted as a result
of the advertisement or bid; and

(2) $700 per offense without possibility of reduction for advertising
or submitting a bid to do work as a contractor in violation of ORS
701.055(1) and OAR 812-003-0120, when one or more previous violations
have occurred, or when an inactive, lapsed, invalid, or misleading license
number has been used; and

(3) $1,000 per offense for performing work as a contractor in viola-
tion of ORS 701.055(1) when the Board has no evidence that the person has
worked previously without having a license and no consumer has suffered
damages from the work, which may be reduced to $700 if the respondent
becomes licensed within a specified time; and

(4) $5,000 per offense for performing work as a contractor in viola-
tion of ORS 701.055(1), when an owner has filed a complaint for damages
caused by performance of that work, which may be reduced to $700 if the
contractor becomes licensed within a specified time and settles or makes
reasonable attempts to settle with the owner; and

(5) $5,000 per offense for performing work as a contractor in viola-
tion of ORS 701.055(1), when one or more violations have occurred, or
when an inactive, lapsed, invalid, or misleading license number has been
used; and

(6) $500 per offense for failure to respond to the agency’s request for
the list of subcontractors required in ORS 701.055(11); and

(7) $1,000 per offense for hiring a unlicensed subcontractor; and

(8) For failing to provide an “Information Notice to Owners about
Construction Liens” as provided in ORS 87.093, when no lien has been
filed, $200 for the first offense, $400 for the second offense, $600 for the
third offense, $1,000 for each subsequent offense. Any time a lien has been
filed upon the improvement, $1,000.

(9) Failure to include license number in advertising or on contracts, in
violation of OAR 812-003-0120: First offense $100, second offense $200,
subsequent offenses $400.

(10) Failure to list with the Construction Contractors Board a business
name under which business as a contractor is conducted in violation of
OAR 812-003-0260: First offense $50, second offense $100, subsequent
offenses $200.
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(11) Failure to use a written contract as required by ORS 701.055(14),
$200; when a claim has been filed, $400; second and subsequent offenses,
$1,000.

(12) Violation of ORS 701.055(13), failure to provide a Consumer
Notification form; $100 first offense; $500 second offense; $1,000 third
offense; and $5,000 for subsequent offenses. Civil penalties shall not be
reduced unless the agency determines from clear and convincing evidence
that compelling circumstances require a suspension of a portion of the
penalty in the interest of justice. In no event shall a civil penalty for this
offense be reduced below $100.

(13) Failure to conform to information provided on the application in
violation of ORS 701.075(2), issuance of a $1,000 civil penalty, and sus-
pension of the license until the contractor provides the agency with proof
of conformance with the application.

(a) If the violator is a limited contractor working in violation of the
conditions established pursuant to OAR 812-003-0130, the licensee shall
be permanently barred from licensure in the Limited Contractor category.

(b) If the violator is a licensed developer working in violation of the
conditions established pursuant to ORS 701.005(7), the licensee shall be
permanently barred from licensure in the Licensed Developer category.

(14) Knowingly assisting an unlicensed contractor to act in violation
of ORS Chapter 701, $1,000.

(15) Failure to comply with any part of ORS Chapters 316, 656, or
657, 701.035 or 701.075, as authorized by ORS 701.100, $1,000 and sus-
pension of the license until the contractor provides the agency with proof
of compliance with the statute.

(16) Violating an order to stop work as authorized by ORS
701.225(3), $1,000 per day.

(17) Working without a construction permit in violation of ORS
701.135, $1,000 for the first offense; $2,000 and suspension of CCB license
for three (3) months for the second offense; $5,000 and permanent revoca-
tion of CCB license for the third and subsequent offenses.

(18) Failure to comply with an investigatory order issued by the
Board, $500 and suspension of the license until the contractor complies
with the order.

(19) Violation of ORS 701.135(1)(L) by engaging in conduct as a
contractor that is dishonest or fraudulent and injurious to the welfare of the
public: first offense, $1,000, suspension of the license or both; second and
subsequent offenses, $5,000, per violation, revocation or suspension of the
license until the fraudulent conduct is mitigated in a manner satisfactory to
the agency or both.

(20) Engaging in conduct as a contractor that is dishonest or fraudu-
lent and injurious to the welfare of the public by:

(a) Not paying prevailing wage on a public works job; or

(b) Violating the federal Davis-Bacon Act; or

(c) Failing to pay minimum wages or overtime wages as required
under state and federal law; or

(d) Failing to comply with the payroll certification requirements of
ORS 279.354; or

(e) Failing to comply with the posting requirements of ORS 279.350:

$1,000 and suspension of the license until the money required as
wages for employees is paid in full and the contractor is in compliance with
the appropriate state and federal laws.

(21) Violation of ORS 701.135(1)(L) by engaging in conduct as a
contractor that is dishonest or fraudulent and injurious to the welfare of the
public, as described in subparagraphs (19) or (20), where more than two
violations have occurred: $5,000 and revocation of the license.

(22) When, as set forth in ORS 701.135(1)(h), the number of licensed
contractors working together on the same task on the same job site, where
one of the contractors is licensed exempt under ORS 701.035(2)(b),
exceeded two sole proprietors, one partnership, or one limited liability
company, penalties shall be imposed on each of the persons to whom the
contract is awarded and each of the persons who award the contract, as fol-
lows: $1,000 for the first offense, $2,000 for the second offense, six month
suspension of the license for the third offense, and three-year revocation of
license for a fourth offense.

(23) Performing home inspections without being an Oregon certified
home inspector in violation of OAR 812-008-0030(1): $5,000.

(24) Using the title Oregon certified home inspector in advertising,
bidding or otherwise holding out as a home inspector in violation of OAR
812-008-0030(3): $5,000.

(25) Failure to conform to the Standards of Practice in violation of
OAR 812-008-0080(1)—(14): $750 per offense.

(26) Failure to conform to the Standards of Behavior in OAR 812-
008-0080(15)(b)—(h): $750 per offense.
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(27) Offering to undertake, bidding to undertake or undertaking
repairs on a structure inspected by an owner or employee of the business
entity within 12 months following the inspection in violation of ORS
701.355: $5,000 per offense.

(28) Failure to include certification number in all written reports,
bids, contracts, and an individual’s business cards in violation of OAR 812-
008-0080(1)(d): $400 per offense.

(29) Violation of work practice standards for lead-based paint activi-
ty pursuant to OAR 812-007-0070; $5,000 per violation and suspension of
the lead-based paint business endorsement for up to one year.

(30) Violation of ORS 279.323:

(a) Imposition of a civil penalty on the contractor of up to ten percent
of the amount of the subcontract bid submitted by the complaining subcon-
tractor to the contractor or $15,000, whichever is less; and

(b) Imposition of a civil penalty on the contractor of up to $1,000; and

(c) Placement of the contractor on a list of contractors not eligible to
bid on public contracts established to ORS 701.227(4), for a period of up to
six months for a second offense if the offense occurs within three years of
the first offense.

(d) Placement of the contractor on a list of contractors not eligible to
bid on public contracts established to ORS 701.227(4), for a period of up to
one year for a third or subsequent offense if the offense occurs within three
years of the first offense.

(31) Violation of ORS 701.175, inclusion of provisions in a contract
that preclude a homeowner from filing a claim with the Board: $1,000 for
the first offense, $2,000 for the second offense, and $5,000 for the third and

subsequent offenses.
Stat. Auth.: ORS 183.310 - 183.500, 670.310, 701.235, 701.280 & 701.992
Stats. Implemented: ORS 701.135, 701.175, 701.227, 701.992, & 279.323
Hist.: 1BB 4-1982, f. & ef. 10-7-82; 1BB 1-1983, f. & ef. 3-1-83; Renumbered from 812-
011-0080(13); 1BB 3-1983, f. 10-5-83, ef. 10-15-83; 1BB 3-1984, f. & ef. 5-11-84; IBB 3-
1985, f.& ef. 4-25-85; BB 1-1987, f. & ef. 3-5-87, BB 1-1988(Temp), f. & cert. ef. 1-26-88;
BB 2-1988, f. & cert. ef. 6-6-88; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 2-1990, f. 5-17-
90, cert. ef. 6-1-90; CCB 3-1990(Temp), f. & cert. ef. 7-27-90; CCB 4-1990, f. 10-30-90,
cert. ef. 11-1-90; CCB 3-1991, f. 9-26-91, cert. ef. 9-29-91; CCB 1-1992, f. 1-27-92, cert. ef.
2-1-92; CCB 2-1992, f. & cert. ef. 4-15-92; CCB 4-1992, f. & cert. ef. 6-1-92; CCB 5-1993,
f. 12-7-93, cert. ef. 12-8-93; CCB 2-1994, f. 12-29-94, cert. ef. 1-1-95; CCB 3-1995, f. 9-7-
95, cert. ef. 9-9-95; CCB 4-1995, f. & cert. ef. 10-5-95; CCB 3-1996, f. & cert. ef. 8-13-96;
CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98 ; CCB 7-1999(Temp), f. & cert. ef. 11-1-99 thru
4-29-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB
13-2000(Temp), f. & cert. ef 11-13-00 thru 5-11-01; CCB 2-2001 f. & cert. ef. 4-6-01; CCB
8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 1-2002(Temp), f. & cert. ef. 3-1-02 thru 8-26-02;
CCB 2-2002, f. & cert. ef. 3-1-02; CCB 7-2002, f. 6-26-02 cert. ef. 7-1-02; CCB 8-2002, f.
& cert. ef. 9-3-02; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 6-2004, f. 6-25-04, cert.
ef. 9-1-04; CCB 9-2004, f. & cert. ef. 12-10-04

812-006-0020
Exemptions

(1) In lieu of the education courses required under ORS 701.280, an
applicant may provide evidence satisfactory to the agency that the respon-
sible managing individual:

(a) Has completed the licensing requirements of ORS 446.395 for
manufactured dwelling installers;

(b) Is listed on the agency’s current computer license records as hav-
ing been licensed as a sole proprietor, partner, corporate officer, member,
designated RMI, or trustee prior to July 1, 2000 and that the business has
been lapsed with the agency for 24 months or less.

(2) In lieu of the test required under ORS 701.075, an applicant may
provide evidence satisfactory to the agency that the responsible managing
individual.

(a) Is listed on the agency’s current computer license records as hav-
ing been licensed as a sole proprietor, partner, corporate officer, member, or
trustee prior to July 1, 2000, and that the business has been lapsed with the
agency for 12 months or less; or

(b) Effective January 1, 2002, is listed on the agency’s current com-
puter license records as having been licensed as a sole proprietor, partner,
corporate officer, member, designated RMI, or trustee prior to July 1, 2000
and that the business has been lapsed with the agency for 24 months or less.

(3) Education and testing that was completed prior to the 12-month
lapse in OAR 812-006-0020(1)(b) shall not be used to fulfill this require-
ment.

(4) Effective January 1, 2002, education and testing that was com-
pleted prior to the 24-month lapse in OAR 812-006-0020(1)(b) shall not be

used to fulfill this requirement.
Stat. Auth.: ORS 670.310, 701.235 & 701.280
Stats. Implemented: ORS 701.075 & 701.280
Hist.: CCB 1-1992, f. 1-27-92, cert. ef. 2-1-92; CCB 5-1992, f. 7-31-92, cert. ef. 8-1-92; CCB
3-1993, f. & cert. ef. 6-9-93; CCB 4-1993, f. 8-17-93, cert. ef. 8-18-93; CCB 5-1993, f. 12-
7-93, cert. ef. 12-8-93; CCB 1-1994, f. 6-23-94, cert. ef. 7-1-94; CCB 2-1994, f. 12-29-94,
cert. ef. 1-1-95; CCB 2-1995, f. 6-6-95, cert. ef. 6-15-95; CCB 1-1998, f. & cert. ef. 2-6-98;
CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 7-2000, f.
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6-29-00, cert. ef. 7-1-00; CCB 9-2000, f. & cert. ef. 8-24-00; CCB 4-2001(Temp), f. & cert.
ef. 5-18-01 thru 11-13-01; Administrative correction 11-20-01; CCB 8-2001, f. 12-12-01,
cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 7-2002, f. 6-26-02 cert. ef. 7-
1-02; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 9-2004, f. & cert. ef. 12-10-04

812-008-0020
Definitions

The following definitions apply to Division 8 of OAR chapter 812:

(1) “Administrator” means the Administrator of the agency.

(2) “Agency” means the Oregon Construction Contractors Board.

(3) “Automatic safety controls” means the devices designed and
installed to protect systems and components from excessively high or low
pressures and temperatures, excessive electrical current, loss of water, loss
of ignition, fuel, leaks, fire, freezing, or other unsafe conditions.

(4) “Central air conditioning” means a system that uses ducts to dis-
tribute cooled and/or dehumidified air to more than one room or uses pipes
to distribute chilled water to heat exchangers in more than one room, and
that is not plugged into an electrical convenience outlet.

(5) “Certified individual” means an individual who successfully pass-
es a test accredited by the agency, completes the education required for
renewal, and satisfies any other requirements established by OAR chapter
812.

(6) “Component” means a readily accessible and observable aspect of
a system, such as a floor, or wall, but not individual pieces such as boards
or nails where many similar pieces make up the component.

(7) “Conspicuous” as used in these regulations shall mean a term or
clause is conspicuous when it is so written that a reasonable person against
whom it is to operate ought to have noticed it. A printed heading in capitals
(as: NONNEGOTIABLE BILL OF LADING) is conspicuous. Language in
the body of a form is “conspicuous” if it is in larger or other contrasting
type or color. But in a telegram any stated term is “‘conspicuous.” Whether
a term or clause is “conspicuous” or not is for decision by the court.

(8) “Cross connection” means any physical connection or arrange-
ment between potable water and any source of contamination.

(9) “Dangerous or adverse situations” means situations that pose a
threat of injury to the Oregon certified home inspector, or damage to the
property.

(10) “Describe” means report in writing a system or component by its
type, or other observed characteristics, to distinguish it from other compo-
nents or system used for the same purpose.

(11) “Dismantle” means to take apart or remove any component,
device or piece of equipment that is bolted, screwed or fastened by other
means and that would not be dismantled by a homeowner in the course of
normal household maintenance.

(12) “Enter” means to go into an area and observe all visible compo-
nents.

(13) “Functional drainage” means a drain is functional when it emp-
ties in a reasonable amount of time.

(14) “Functional flow” means a reasonable flow at the highest fixture
in a dwelling when another fixture is operated simultaneously.

(15) “Home inspection” means an inspection of more than one
inspection category as set forth in 812-008-0080(4) through (14). A home
inspection is not a re-inspection of isolated repairs made as part of a real
estate transaction.

(16) “Installed” means attached or connected such that the installed
item requires tools for removal.

(17) “Normal operating controls” means homeowner-operated
devices such as but not limited to thermostat, wall switch, or safety switch.
(18) “Observe” means the act of making a visual examination.

(19) “On-site water supply quality” means water quality based on the
bacterial, chemical, mineral, and solids content of the water.

(20) “On-site water supply quantity” means the water quantity based
on the rate of flow of water.

(21) “Operate” means to cause systems or equipment to function.

(22) “Oregon certified home inspector” means a person certified pur-
suant to chapter 814, 1997 Oregon Laws and OAR chapter 812.

(23) “Readily accessible panel” means a panel provided for home-
owner inspection and maintenance that has removable or operable fasten-
ers or latch devices in order to be lifted off, swung open, or otherwise
removed by one person; and its edges and fasteners are not painted into
place. This definition is limited to those panels within normal reach or from
a four-foot stepladder, and that are not blocked by stored items, furniture,
or building components.

(24) “Representative number” for multiple identical components such
as windows and electrical outlets means one such component per room; for
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multiple identical exterior components, one such component on each side
of the building.

(25) “Roof drainage systems” means gutters, downspouts, leaders,
splash blocks, and similar components used to carry water off a roof and
away from a building.

(26) “Shut down” means a piece of equipment or a system is shut
down when it cannot be operated by the device or control that a homeown-
er should normally use to operate it or detached from a plug source. If its
safety switch or circuit is in the “off “ position, or its fuse is missing or
blown, the inspector is not required to reestablish the circuit for the purpose
of operating the equipment or system.

(27) “Solid fuel heating device” means any wood, coal, or other sim-
ilar organic fuel burning device, including but not limited to fireplaces
whether masonry or factory built, fireplace inserts and stoves, wood stoves
(room heaters), central furnaces, and combinations of these devices.

(28) “Structural component” means a component that supports non-
variable forces or weights (dead loads) and variable forces or weights (live
loads).

(29) “System” means a combination of interacting or interdependent
components, assembled to carry out one or more functions.

(30) “Technically exhaustive” means an inspection involving the
extensive use of measurements, instruments, testing, calculations, and other
means to develop scientific or engineering findings, conclusions, and rec-
ommendations.

(31) “Test” means a test administered by the agency.

(32) “Underfloor crawl space” means the area within the confines of
the foundation and between the ground and the underside of the lowest

floor structural component.
Stat. Auth.: ORS 701.350 & 701.355
Stats. Implemented: ORS 701.350 & 701.355
Hist.: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 9-2004, f. & cert. ef. 12-10-04

812-008-0070
Requirements for Renewal of Certification

(1) The Oregon certified home inspector shall submit the following to
the agency for renewal of certification:

(a) A properly completed renewal application on an agency form; and

(b) The renewal fee of $150 (listed in OAR 812-008-0110); and

(c) A statement of completed continuing education on an agency
form.

(2) The statement of completed continuing education referred to in
subsection (1)(c) of this rule shall contain the following:

(a) A listing of no less than 30 approved continuing education units
(CEUs) completed by Oregon certified home inspector during the two years
immediately preceding the expiration date of the certification for which
renewal is sought on an agency form; and

(b) A signed declaration by the Oregon certified home inspector that

the statement of completed continuing education units is true.
Stat. Auth.: ORS 701.350 & 701.355
Stats. Implemented: ORS 701.350 & 701.355
Hist.: CCB 4-1999, f. & cert. ef. 6-29-99; CCB 6-2001, f. & cert. ef. 9-27-01; CCB 2-2003,
f. & cert. ef. 3-4-03; CCB 9-2004, f. & cert. ef. 12-10-04

812-008-0110
Prescribed Fees

The following prescribed fees are established:

(1) Application to become certified, $50.

(2) Test, first attempt, $50.

(3) Test, each sitting to retake one or more sections, $25.

(4) Certification, $75 per year.

(5) Certification renewal (two years), $150.

(6) Reinstatement fee, $15.

(7) Refunds:

(a) The agency shall not refund fees or civil penalties overpaid by an
amount of $20 or less unless requested by the payer in writing within three
years after the date payment is received by the agency, as provided by ORS
293.445.

(b) Except as set forth in subsection (7)(c) of this rule, all fees are
non-refundable and nontransferable.

(c) When an applicant withdraws their application for a certification
or a certification renewal prior to issuance of a certification or certification
renewal, or fails to complete the certification process, the agency may
refund the certification fee but shall retain a processing fee of $40.

(d) If the agency receives payment of any fees or penalty by check
and the check is returned to the agency as an NSF check, the payer of the
fees will be assessed an NSF charge of $25 in addition to the required pay-

ment of the fees or penalty.
Stat. Auth.: ORS 293.445, 670.310, 701.235 & 701.350
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Stats. Implemented: ORS 293.445, 701.350 & 701.355
Hist.: CCB 1-1998, f. & cert. ef. 2-6-98; CCB 4-1999, f. & cert. ef. 6-29-99; CCB 6-2001, f.
& cert. ef. 9-27-01; CCB 1-2003(Temp), f. & cert. ef. 1-14-03 thru 7-13-03; CCB 4-2003, f.
& cert. ef. 6-3-03; CCB 9-2004, f. & cert. ef. 12-10-04

812-009-0400
Exceptions to Agency Orders, Claims

(1) After a contested case claim hearing, claimant or respondent may
file written exceptions if they believe that the administrative law judge has
made a procedural error or that the proposed order is not supported by evi-
dence received at the hearing.

(2)(a) To be considered, the first exceptions must be received by the
agency within 21 days of the date of mailing the proposed order.

(b) If one party files timely exceptions, the opposing party may also
file exceptions if those exceptions are received by the agency within 14
days after the date the agency mails a copy of the first exceptions to the
opposing party.

(3)(a) If written exceptions are not timely received, the order will
become final under OAR 812-009-0160.

(b) If exceptions are timely received, the matter will be set for con-
sideration by the Board’s Appeal Committee at a regular meeting of the
committee.

(4) The exceptions must substantially conform to the requirements of
OAR 812-009-0430.

(5) Copies of exceptions filed will be mailed to the other side who
may respond to the exceptions. Response and any written argument for or
against the proposed order will be accepted up to 15 days before the
Committee meeting date if the original exceptions were timely received.

(6)(a) If a party filing exceptions intends to rely on oral testimony
given at the hearing, the party shall include in the exceptions:

(A) A notice of the intention to rely on oral testimony; and

(B) A request for a copy of the tape of the hearing with the fee
required under OAR 812-001-0015.

(b) After receipt, exceptions containing a notice of an intention to
reply on oral testimony under subsection (6)(a) of this rule, the agency shall
send a copy of the tape of the hearing to the party that did not file the excep-
tions without charge unless that party also filed exceptions that included a
notice of intention to rely on oral testimony.

(c) The party that filed the notice of intention to rely on oral testimo-
ny shall prepare a typed transcript of the portions of the hearing testimony
that the party contends support the exceptions. The party must deliver the
transcript to the agency 21 days after the date the agency mails the tape of
the hearing to the party.

(d) The agency shall mail a copy of the transcript to the other party to
the claim.

(7)(a) The party opposing the exceptions may prepare a typed tran-
script of the portions of the hearing testimony that the party contends sup-
port opposition to the exceptions. The opposing party must deliver the tran-
script to the agency 21 days after the date the agency mailed the transcript
under subsection (6)(d) of this rule.

(b) The agency shall mail a copy of the transcript prepared under sec-
tion (7) of this rule to the party that filed the exceptions.

(8) The Appeal Committee may refuse to consider evidence of oral
testimony submitted by a party if the party fails to comply with the require-
ments of sections (6) and (7) of this rule.

(9) Claimant and respondent may appear before the members of the
Committee to argue for or against the proposed order.

(10) The agency may waive or extend the time limitations in sections
(5) through (7) of this rule on a showing of good cause by the person

requesting the waiver.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 183.460 & 701.260
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 3-2000(Temp), f. 3-10-00, cert. ef. 3-
10-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 7-2000, f. 6-29-00, cert. ef. 7-
1-00; CCB 2-2001, f. & cert. ef. 4-6-01; CCB 2-2003, f. & cert. ef. 3-4-03; CCB 7-2003, f.
& cert. ef. 8-8-03; CCB 9-2004, f. & cert. ef. 12-10-04

812-010-0040

Arbitration of Disputes Outside Jurisdictional Requirements
Construction disputes which do not meet timeliness filing under ORS

701.143 or other jurisdictional requirements for claims may be arbitrated

by the agency if both parties agree in writing to submit the dispute to the

Construction Contractors Board for binding arbitration. At the discretion of

the agency, the agency may refuse to accept a dispute submitted for arbi-

tration under this rule.
Stat. Auth.: ORS 183.310-183.500, 670.310 & 701.235
Stats. Implemented:ORS 701.143, 701.145(9)
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Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 9-2004,
f. & cert. ef. 12-10-04

812-010-0050
Application for Judicial Relief

An application to the court for judicial relief under the rules in divi-
sion 10 of this chapter or under ORS 36.600 to 36.740 shall be subject to

ORS 36.615.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 36.600 - 36.740
Hist.: CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 4-2004, f. 5-28-04, cert. ef. 6-1-04;
CCB 9-2004, f. & cert. ef. 12-10-04

812-010-0200
Attendance at Hearings

Persons having a direct interest in the arbitration are entitled to attend
hearings. The arbitrator may require the exclusion of any witness who is not
a party during the testimony of other witnesses. The arbitrator shall deter-

mine whether any other person may attend the hearing.
Stat. Auth.: ORS 183.310-183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.145(9)
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
9-2004, f. & cert. ef. 12-10-04

812-010-0220
Postponement, Recess and Continuance

An arbitrator may postpone or recess and later continue an arbitration.
A party requesting a postponement or continuance must show good cause.
The arbitrator will determine whether to grant a postponement or continu-

ance. That determination shall be final.
Stat. Auth.: ORS 183.310 - ORS 183.500, ORS 670.310 & ORS 701.235
Stats. Implemented: ORS 701.145(9)
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
10-2002, f. & cert. ef. 11-20-02; CCB 9-2004, f. & cert. ef. 12-10-04

812-010-0260
Recording of Hearing

(1) Unless otherwise agreed by the parties and the arbitrator, the arbi-
trator shall make a tape recording of the hearing.

(2) The agency may dispose of tape recordings of hearings when 90
days have passed after the arbitrator issues an award in the matter.
However, if a party timely files exceptions to the award, the agency will not
dispose of the tape recording of the hearing until the court makes final

determination of the matter.
Stat. Auth.: ORS 183.310 - ORS 183.500, ORS 670.310 & ORS 701.235
Stats. Implemented: ORS 701.145(9)
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
9-2004, f. & cert. ef. 12-10-04

812-010-0300
Arbitration in the Absence of a Party

(1) Except as provided in section (2) of this rule, an arbitration may
proceed in the absence of any party who, after due notice, fails to appear.
An award shall not be made solely on the default of a party. The arbitrator
may require the attending party to submit such evidence as the arbitrator
may require for the making of an award.

(2) Notwithstanding section (1) of this rule, an arbitrator may dismiss
a claim without an evidentiary hearing if the party making the claim fails to

appear after due notice and without good cause.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148
Hist.: CCB 8-1998, . 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
5-1999, f. & cert. ef. 9-10-99; CCB 9-2004, f. & cert. ef. 12-10-04

812-010-0320
Discovery

(1) Parties to an arbitration are encouraged to exchange information
informally, prior to the hearing. After making reasonable attempts to obtain
any of the following, a party may make written request of the arbitrator for
an order directing the other party to comply:

(a) Production of documents, objects, or other information relevant to
the dispute;

(b) Permission to enter upon private property to inspect improve-
ments relevant to the dispute; or

(c) Other forms of discovery.

(2) The arbitrator may, at the arbitrator’s discretion, order compliance.
This rule does not require discovery. If the arbitrator does order discovery,
the arbitrator shall control the methods, timing and extent of discovery.

Only the arbitrator may issue subpoenas in support of discovery.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148
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Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
5-1999, f. & cert. ef. 9-10-99; CCB 9-2004, f. & cert. ef. 12-10-04

812-010-0340
Subpoenas; Evidence

(1) The arbitrator or an attorney for a party to the arbitration may
issue subpoenas for witnesses and documents for the arbitration hearing.

(2) The arbitrator shall be the sole judge of the relevance and materi-
ality of the evidence offered. Conformity to legal rules of evidence shall not
be necessary.

(3) The arbitrator may receive and consider any relevant evidence,
including evidence in the form of an affidavit, but shall give appropriate
weight to any objections made. All documents to be considered by the arbi-

trator shall be filed with the agency prior to or at the hearing.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 5-1999, . & cert. ef. 9-10-99; CCB
5-1999, f. & cert. ef. 9-10-99; CCB 9-2004, f. & cert. ef. 12-10-04

812-010-0360
Close of Hearing
When satisfied that the parties have completed their presentations, the

arbitrator shall close the hearing.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 9-2004, f. & cert. ef. 12-10-04

812-010-0380
Waiver of Right to Object to Noncompliance with These Rules

Any party who proceeds with the arbitration after knowledge that any
provision or requirement of these rules has not been complied with and who
fails to state objections prior to the close of the hearing shall be deemed to

have waived the right to object.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 9-2004, f. & cert. ef. 12-10-04

812-010-0420
Time, Form, and Scope of Award; Limitation on Award

(1) An award shall be rendered promptly by the arbitrator and, unless
otherwise agreed by the parties, not later than thirty days from the date of
the closing of the arbitration hearing.

(2) The agency may extend the time to issue an award under section
(1) of this rule.

(3) The award shall be in writing and shall be signed or otherwise
authenticated by the arbitrator.

(4) The award shall fully dispose of all issues presented to the arbi-
trator that are required to resolve the dispute. The arbitrator may summari-
ly dismiss issues that raise no substantive factual or legal questions. The
award shall contain sufficient rulings on issues and explanations of the rea-
soning of the arbitrator that a party may reasonably understand the basis of
the decision and evaluate the award to determine if filing a petition to mod-
ify or correct the award would be appropriate.

(5) An arbitrator may not issue an award in an amount greater than the
total amount a party alleges another party owes the party in:

(a) The most recent declaration of damages or amended declaration of
damages filed by the party under OAR 812-004-0540, 812-004-0550 or
812-010-0110; or

(b) The Statement of Claim filed by the party under OAR 812-004-
0340, if no declaration of damages was filed.

(6) When a claimant makes a claim against a respondent’s surety bond
required under ORS 701.085 and the parties to the claim have not agreed
that the arbitration will bind claimant, only the claimant may assert dam-
ages. The arbitrator may award damages to claimant, but not to respondent.
Respondent may assert amounts owed to it as an offset under section (6) of
this rule.

(7) An arbitrator shall consider any amounts owed by a party claim-
ing damages to another party under the terms of the contract at issue in the
arbitration and reduce the amount of an award of damages to the party
claiming the damages by the amount owed as an offset to the damages,
regardless of whether the other party asserting the offset filed a declaration
of damages as to the offset. If the party asserting the offset did not file a
declaration of damages, the amount of the offset may not exceed the
amount of the award.

(8) Except as provided in OAR 812-010-0440 and 812-010-0460, an
arbitration award is effective as an order to pay under OAR 812-004-0600
or an award that may be filed with the court with a petition to confirm the
award under section 22, chapter 598, Oregon Laws 2003:

(a) Only after the 21st day after service on the parties; and
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(b) Only if no party files a timely petition to modify or correct the
award under OAR 812-010-0425.

(9)(a) Except as otherwise provided in this rule, the arbitrator may
dismiss a claim or may grant to any party any remedy or relief, including
equitable relief, that the arbitrator deems just and equitable, consistent with
the parties’ contract or their agreement to arbitrate.

(b) If the award contains an award of monetary amounts that are
payable from respondent’s bond required under ORS 701.085 and other
amounts that are not payable from the bond under OAR 812-004-0250 or
any other law, the award shall segregate these amounts.

(c) If the parties to the arbitration mutually consent to the arbitration
in a written agreement and the contract at issue in the arbitration provides
for an award of attorney fees, court costs, other costs or interest, the arbi-
trator may include these fees, costs, or interest in the award, subject to sub-
section (b) of this section.

(10) If a limitation on damages under section (4) is based on a decla-
ration of damages or Statement of Claim that includes an itemization of
claim items and the total of those items is different from the total damages
claimant alleges is due from the respondent, the limitation on damages shall
be based on the larger of the two totals.

(11) If the award requires the payment of money, including but not
limited to payment of costs or attorney fees, the award must be accompa-
nied by a separate statement that contains the information required by

ORCP 70 A(2)(a) for money judgments.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.145 & 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 6-2002 f. 6-10-02 cert. ef. 7-1-02;
CCB 8-2002, f. & cert. ef. 9-3-02; CCB 10-2002, f. & cert. ef. 11-20-02; CCB 7-2003, f. &
cert. ef. 8-8-03; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 8-2004, f. & cert. ef. 10-1-
04; CCB 9-2004, f. & cert. ef. 12-10-04

812-010-0480
Interpretation and Application of Rules

The arbitrator shall interpret and apply these rules insofar as they
relate to the arbitrator’s powers. All other rules shall be interpreted and
applied by the agency administrator or a person designated by the agency

administrator.
Stat. Auth.: ORS 183.310 - 183.500, 670.310 & 701.235
Stats. Implemented: ORS 701.148
Hist.: CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 3-2000(Temp), f. 3-10-00, cert. ef. 3-
10-00 thru 7-22-00; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 9-2004, f. & cert. ef. 12-10-04

Department of Administrative Services
Chapter 125

Adm. Order No.: DAS 4-2004

Filed with Sec. of State: 11-23-2004

Certified to be Effective: 3-1-05

Notice Publication Date: 10-1-04

Rules Adopted: 125-246-0100, 125-246-0110, 125-246-0120,
125-246-0130, 125-246-0140, 125-246-0150, 125-246-0170, 125-
246-0200, 125-246-0210, 125-246-0220, 125-246-0300, 125-246-
0310, 125-246-0320, 125-246-0321, 125-246-0322, 125-246-0323,
125-246-0324, 125-246-0330, 125-246-0335, 125-246-0345, 125-
246-0350, 125-246-0351, 125-246-0352, 125-246-0353, 125-246-
0355, 125-246-0360, 125-246-0400, 125-246-0410, 125-246-0420,
125-246-0430, 125-246-0440, 125-246-0450, 125-246-0460, 125-
246-0470, 125-246-0500, 125-246-0550, 125-246-0555, 125-246-
0560, 125-246-0570, 125-246-0575, 125-246-0580, 125-246-0600,
125-246-0605, 125-246-0610, 125-246-0615, 125-246-0620, 125-
246-0625, 125-246-0630, 125-246-0635, 125-246-0700, 125-246-
0710, 125-246-0720, 125-246-0730, 125-246-0800, 125-246-0900,
125-247-0005, 125-247-0010, 125-247-0100, 125-247-0165, 125-
247-0170, 125-247-0200, 125-247-0255, 125-247-0256, 125-247-
0260, 125-247-0261, 125-247-0265, 125-247-0270, 125-247-0275,
125-247-0280, 125-247-0285, 125-247-0286, 125-247-0287, 125-
247-0288, 125-247-0296, 125-247-0300, 125-247-0305, 125-247-
0310, 125-247-0320, 125-247-0330, 125-247-0400, 125-247-0410,
125-247-0420, 125-247-0430, 125-247-0440, 125-247-0450, 125-
247-0460, 125-247-0470, 125-247-0480, 125-247-0490, 125-247-
0500, 125-247-0525, 125-247-0550, 125-247-0575, 125-247-0600,
125-247-0610, 125-247-0620, 125-247-0630, 125-247-0640, 125-
247-0650, 125-247-0660, 125-247-0670, 125-247-0700, 125-247-
0710, 125-247-0720, 125-247-0730, 125-247-0740, 125-247-0750,
125-247-0760, 125-247-0770, 125-247-0800, 125-248-0100, 125-
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248-0110, 125-248-0120, 125-248-0130, 125-248-0200, 125-248-
0210, 125-248-0220, 125-248-0230, 125-248-0240, 125-248-0250,
125-248-0260, 125-248-0300, 125-248-0310, 125-248-0330, 125-
248-0340, 125-249-0100, 125-249-0110, 125-249-0120, 125-249-
0130, 125-249-0140, 125-249-0150, 125-249-0160, 125-249-0200,
125-249-0210, 125-249-0220, 125-249-0230, 125-249-0240, 125-
249-0250, 125-249-0260, 125-249-0270, 125-249-0280, 125-249-
0290, 125-249-0300, 125-249-0310, 125-249-0320, 125-249-0330,
125-249-0340, 125-249-0350, 125-249-0360, 125-249-0370, 125-
249-0380, 125-249-0390, 125-249-0400, 125-249-0410, 125-249-
0420, 125-249-0430, 125-249-0440, 125-249-0450, 125-249-0460,
125-249-0470, 125-249-0490, 125-249-0600, 125-249-0610, 125-
249-0620, 125-249-0630, 125-249-0640, 125-249-0650, 125-249-
0660, 125-249-0670, 125-249-0680, 125-249-0690, 125-249-0800,
125-249-0810, 125-249-0820, 125-249-0830, 125-249-0840, 125-
249-0850, 125-249-0860, 125-249-0870, 125-249-0880, 125-249-
0890, 125-249-0900, 125-249-0910

Subject: The Department of Administrative Services (Department)
has a mandate under House Bill 2341 to develop and adopt Public
Contracting Rules for state agencies subject to DAS procurement
authority (Agencies). These new Public Contracting Rules will
replace the current Oregon Administrative Rules in Chapter 125,
divisions 20, 25, 30, 300, 310, 320, 330 and 360, to be repealed by
House Bill 2341 on March 1, 2005. The Department’s new Public
Contracting Rules implement the Public Contracting Code, ORS
279ABC, for the Agencies and will apply to public contracts first
advertised, but if not advertised then entered into, on or after March
1, 2005. The effective date of these new Rules is March 1, 2005.
Rules Coordinator: Kristin Keith—(503) 378-2349, ext. 325

125-246-0100
Application; Commentary; Federal Law Prevails

(1) These Rules of the Department of Administrative Services
(Department) set forth policy and procedure for the Public Contracting of
Agencies subject to these Rules. Pursuant to ORS 279A.065(5), the
Department adopts these Rules, including but not limited to selected and
adapted Public Contract Model Rules. These Department Public
Contracting Rules implement the Oregon Public Contracting Code and con-
sist of the following four Divisions:

(a) Division 246, which applies to all Public Contracting;

(b) Division 247, which applies only to Public Contracting for
Supplies and Services, and not to construction services or Architectural,
Engineering and Land Surveying Services and Related Services;

(c) Division 248, which applies only to Public Contracting for
Architectural, Engineering and Land Surveying Services and Related
Services; and

(d) Division 249, which applies only to Public Contracting for con-
struction services.

(2) Commentary on these Rules may be published by the Department
to assist the Agencies by providing: examples, options, references, back-
ground, and other commentary. The Department’s commentary is not a
Rule or interpretation of any Rule and has no legally-binding effect.

(3) Federal statutes and regulations prevail and govern, except as oth-
erwise expressly provided in ORS 279C.800 through 279C.870 (Prevailing
Wage Rate) and notwithstanding other provisions of the Public Contracting
Code, under these conditions:

(a) Federal funds are involved; and

(b) The federal statutes or regulations either:

(A) Contflict with any provision of ORS Chapters 279A, 279B, and
279C.005 through 279C.670; or

(B) Require additional conditions in Public Contracts not authorized
by ORS Chapters 279A, 279B, and ORS 279C.005 through 279C.670.

(4) These Division 246 Rules apply to Public Contracts first adver-
tised on or after March 1, 2005, and to unadvertised Public Contracts

entered into on or after March 1, 2005.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.020, 279A.030, 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0110
Definitions

As used in the Public Contracting Code and these Rules, unless the
context or a specifically applicable definition requires otherwise:
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(1) “Addendum” or “Addenda” means an addition or deletion to, a
material change in, or general interest explanation of a Solicitation
Document.

(2) “Adequate” is defined in ORS 279C.305 and means sufficient to
control the performance of the Work and to ensure satisfactory quality of
construction by the contracting agency personnel.

(3) “Advantageous” means a judgmental assessment by the Agency of
the Agency’s best interests.

(4) “Advocate for Minority, Women and Emerging Small Business”
means the individual appointed by the Governor to advise the Governor,
Legislature and Director’s Office on issues related to the integration of
minority, women and emerging small business into the mainstream of the
Oregon economy and business sector. The Advocate oversees the resolution
of business concerns with Agencies impacting certified disadvantaged,
minority, women and emerging small businesses (DMWESB). The
Advocate is also charged with maintaining the Oregon Opportunity
Register and Clearinghouse to facilitate the timely notice of business and
contract opportunities to DMWESB firms certified by the Office of
Minority, Women and Emerging Small Businesses pursuant to ORS
200.025.

(5) “Administering Agency” means an Agency that solicits and estab-
lishes the Original Contract for Procurement of Supplies and Services or
Public Improvements in a Cooperative Procurement.

(6) “Affected Person” or “Affected Offeror” means a Person whose
ability to participate in a Procurement is adversely impaired by an Agency
decision.

(7) “Affirmative Action” is defined in ORS 279A.100 and means a
program designed to ensure equal opportunity in employment and business
for persons otherwise disadvantaged by reason of race, color, religion, sex,
national origin, age or physical or mental disability.

(8) “Agency” means those agencies of the State of Oregon that are
subject to the procurement authority of the Director of the Department pur-
suant to ORS 279A.050 and 279A.140. This term includes the Department
when the Department is engaged in Public Contracting. Nothing in this def-
inition or the use of this term in these Rules conveys any authority to an
Agency. An Agency is authorized only through a delegation of authority
pursuant to OAR 125-246-0170.

(9) “Architect” is defined in ORS 279C.100 and means a person who
is registered and holds a valid certificate in the practice of architecture in
the State of Oregon, as provided under ORS 671.010 to 671.220, and
includes without limitation the terms “architect,” “licensed architect” and
“registered architect.

(10) “Architectural, Engineering and Land Surveying Services” is
defined in ORS 279C.100 and collectively means professional services that
are required to be performed by an architect, engineer or land surveyor.
“Architectural, Engineering and Land Surveying Services” includes
“Architectural, Engineering or Land Surveying Services,” separately or any
combination thereof, as appropriate within the context of a Rule.

(11) “Architectural, Engineering and Land Surveying Services and
Related Services” is defined in ORS 279C.100 and 279C.100(6) and col-
lectively means professional services that are required to be performed by
an architect, engineer or land surveyor and Related Services. “Related
Services” means services that are related to the planning, design, engineer-
ing or oversight of Public Improvement projects or components thereof,
including but not limited to landscape architectural services, facilities plan-
ning services, energy planning services, space planning services, environ-
mental impact studies, hazardous substances or hazardous waste or toxic
substances testing services, wetland delineation studies, wetland mitigation
studies, Native American studies, historical research services, endangered
species studies, rare plant studies, biological services, archaeological serv-
ices, cost estimating services, appraising services, material testing services,
mechanical system balancing services, commissioning services, project
management services, construction management services and owner’s rep-
resentative services or land-use planning services. “Architectural,
Engineering and Land Surveying Services and Related Services” includes
“Architectural, Engineering or Land Surveying Services or Related
Services, separately or in any combination thereof, as appropriate within
the context of a Rule.

(12) “As-Is, Where-Is” applies to the sale of Goods and means that the
Goods are of the kind, quality, and locale represented, even though they are
in a damaged condition. It implies that the buyer takes the entire risk as to
the quality of the Goods involved, based upon the buyer’s own inspection.
Implied and express warranties are excluded in sales of Goods “As-Is,
Where-Is.”
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(13) “Authorized Agency” means those Agencies of the State of
Oregon that are subject to the procurement authority of the Director of the
Department pursuant to ORS 279A.050 and 279A.140 and with delegated
authority pursuant to OAR 125-246-0170. This term includes the
Department when the Department is engaged in Public Contracting.
Nothing in this definition or the use of this term in these Rules conveys any
authority to an Agency. An Agency is authorized only through a delegation
of authority pursuant to OAR 125-246-0170.

(14) “Award” means, as the context requires, either the act or occur-
rence of the Agency’s identification of the Person with whom the Agency
will enter into a Contract following the resolution of any protest of the
Agency’s selection of that Person, and the completion of all Contract
Negotiations.

(15) “Bid” means a response to an Invitation to Bid.

(16) “Bidder” means a Person who submits a Bid in response to an
Invitation to Bid.

(17) “Brand Name or Equal Specification” is defined in ORS
279B.200(1) and means a Specification that uses one or more manufactur-
ers’ names, makes, catalog numbers or similar identifying characteristics to
describe the standard of quality, performance, functionality or other char-
acteristics needed to meet the Agency’s requirements and that authorizes
Offerors to offer Supplies and Services that are equivalent or superior to
those named or described in the Specification.

(18) “Brand Name Specification” is defined in ORS 279B.200(2) and
means a Specification limited to one or more products, brand names,
makes, manufacturer’s names, catalog numbers or similar identifying char-
acteristics.

(19) “Chief Procurement Officer” of the State Procurement Office
means the individual designated and authorized by the Director of the
Department to perform certain procurement functions described in these
Rules.

(20) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose
of entering into a series of contracts over time for the acquisition of a spec-
ified class of goods or services.

(21) “Client” means any individual or family:

(a) For whom an Agency must provide Supplies and Services accord-
ing to state, federal law, rule, and policy. Those Supplies and Services
include but are not limited to treatment, care, protection, and support with-
out regard to the proximity of the services being provided;

(b) Who in fact receives and utilizes services provided by an Agency
primarily for that individual’s or family’s benefit; or

(c) Who is under the custody, care, or both of the Agency.

(22) “Client Services” means any Supplies and Services or programs
that either directly or primarily support a Client, whether the Client is the
recipient through the provision of voluntary or mandatory services. Client
Services may include but are not limited to (where these terms are used in
another statute, they must have that meaning):

(a) Housing, including utilities, rent or mortgage or assistance to pay
rent, mortgage or utilities;

(b) Sustenance, including clothing;

(c) Employment training or Skills training to improve employability;

(d) Services for people with disabilities;

(e) Foster care or foster care facilities;

(f) Residential care or residential care facilities;

(g) Community housing;

(h) In-home care including home delivered meals;

(i) Medical care, services and treatment, including but not limited to:

(A) Medical, Dental, Hospital, Psychological, Psychiatric, Therapy,
Vision;

(B) Alcohol and drug treatment;

(C) Smoking cessation;

(D) Drugs, prescriptions and non-prescription; and

(E) Nursing services and facilities;

(j) Transportation or relocation;

(k) Quality of life, living skills training; or

(1) Personal care; or

(m) Legal services and expert witnesses and

(n) Religious practices, traditions and services, separately or in any
combination thereof. The term “Client Services” does not include benefits
or services provided as a condition of employment with an Agency.

(23) “Closing” means the date and time announced in a Solicitation
Document as the deadline for submitting Offers.
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(24) “Code” or “Public Contracting Code” is defined in ORS
279A.010 and means ORS Chapters 279A, 279B and 279C.

(25) “Competitive Range” means the Proposers with whom the
Agency will conduct Discussions or Negotiations if the Agency intends to
conduct Discussions or Negotiations in accordance with OAR 125-247-
0261 or 125-249-0650. The size of the Competitive Range must be stated
in the Solicitation Document. The size of the Competitive Range will be
decreased if the number of Proposers that submit Proposals is less than the
specified number and may be increased by the Agency in accordance with
OAR 125-247-0261 or 125-249-0650.

(26) “Competitive Sealed Bidding” means the sourcing method pur-
suant to ORS 279B.055.

(27) “Competitive Sealed Proposals” means the sourcing method pur-
suant to ORS 279B.060.

(28) “Consultant” means the Person with whom an Agency enters into
a Contract for the purposes of consulting, conferring, or deliberating on one
or more subjects, and this Person provides advice or opinion; e.g.,
Consultants for Architectural, Engineering and Land Surveying Services
and Related Services as defined in ORS 279C.115 and information tech-
nology Consultants.

(29) “Contract” for the purposes of these Rules means “Public
Contract.”

(30) “Contract Administration” means all functions related to a given
Contract between an Agency and a Contractor from the time the Contract is
awarded until the Work is completed and accepted or the Contract is termi-
nated, payment has been made, and disputes have been resolved.

(31) “Contractor” means the Person with whom an Agency enters into
a Contract and is interchangeable with “Consultant” and “Provider.”

(32) “Contract Price” means, as the context requires, (i) the maximum
payments that an Agency will make under a Contract, including bonuses,
incentives and contingency amounts, if the Contractor fully performs under
the Contract, (i) the maximum not-to-exceed amount of payments speci-
fied in the Contract, or (iii) the unit prices for Supplies and Services set
forth in the Contract.

(33) “Contract Review Authority” means the Director of the
Department and the Director’s delegatee, unless specified by statute as the
Director of the Oregon Department of Transportation.

(34) “Contract-Specific Special Procurement” is defined in ORS
279B.085 and means a contracting procedure that differs from the proce-
dures described in ORS 279B.055, 279B.060, 279B.065 and 279B.070 and
is for the purpose of entering into a single Contract or a number of related
Contracts for the acquisition of specified Supplies and Services on a one-
time basis or for a single project.

(35) “Contracting Agency” is defined in ORS 279A.010(1)(b) and for
purposes of these Rules, “Contracting Agency” means the Department pur-
suant to ORS 279A.140, except where otherwise indicated within the
Rules.

(36) “Cooperative Procurement” is defined in ORS 279A.200 and
means a Procurement conducted by the State Procurement Office or an
Authorized Agency on behalf of one or more Agencies. “Cooperative
Procurement” includes but is not limited to multiparty contracts and Price
Agreements.

(37) “Cooperative Procurement Group” means a group of Authorized
Contracting Agencies or other governmental body, domestic or foreign,
approved by the State Procurement Office, joined through an intergovern-
mental agreement for the purposes of facilitating Cooperative
Procurements pursuant to ORS 279A.200.

(38) “Days” means calendar days.

(39) “DBE Disqualification” means a disqualification, suspension or
debarment pursuant to ORS 200.065, 200.075, and 279A.110 and OAR
125-246-0210.

(40) “Department” means the Oregon Department of Administrative
Services.

(41) “Department Price Agreement” means a Price Agreement issued
by the Department’s State Procurement Office on behalf of all Agencies
subject to the Department’s Procurement authority. Such Agreements may
be mandatory for use by Agencies or voluntary for use by Agencies. Such
Agreements may result from a Cooperative Procurement. See e.g., OAR
125-246-0360 (Purchases through Federal Programs).

(42) “Designated Procurement Officer” means the individual desig-
nated and authorized by the head of an Authorized Agency to perform cer-
tain Procurement functions described in these Rules. If any head of an
Authorized Agency does not designate and authorize an individual as a
Designated Procurement Officer, “Designated Procurement Officer” also
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means that head of the Authorized Agency, who then acts in the place of the
Designated Procurement Officer.

(43) “Descriptive Literature” means the Offeror’s materials submitted
to provide information concerning the Supplies and Services available in
response to a Solicitation.

(44) “Director “ is defined in ORS 279A.010(e) and means the
Director of the Department or a person designated by the Director to carry
out the authority of the Director under the Public Contracting Code and
these Rules.

(45) “Discussions” means to exchange information, compare views,
take counsel, and communicate with another for the purposes of achieving
clarification and mutual understanding of an Offer. This typically occurs
before the issuance of a Notice of Intent to award, or in the absence of such
Notice, during the Procurement Process and prior to award.

(46) “Donee” is defined in ORS 279A.250 and means an entity eligi-
ble to acquire federal donation property based upon federal regulations or
eligible to acquire Surplus Property in accordance with rules adopted by the
Department. Entities eligible to acquire federal donation property may also
acquire Surplus Property other than federal donation property.

(47) “Electronic Advertisement” means notice of an Agency’s request
for Offers or request for Quotes, request for information or other document
inviting participation in the Agency’s Procurements available over the
Internet via:

(a) The World Wide Web;

(b) ORPIN; or

(c) An Electronic Procurement System other than ORPIN approved
by the State Procurement Office. An Electronic Advertisement may or may
not include a Solicitation Document.

(48) “Electronic Offer” means a response to an Agency’s request for
Offers, or request for quotes submitted to an Agency via e-mail or through
ORPIN.

(49) “Electronic Procurement System” means ORPIN or other system
approved by the State Procurement Office, constituting an information sys-
tem that Persons may access through the Internet, using HTTP (i.e., the
World Wide Web), Telnet or some other Internet protocol, or that Persons
may otherwise remotely access using a computer. An Electronic
Procurement System enables an Agency to post Electronic Advertisements,
receive Electronic Offers, and conduct any activities related to a
Procurement.

(50) “Electronic Goods” means Goods which are dependent on elec-
tric currents or electromagnetic fields in order to Work properly and Goods
for the generation, transfer and measurement of such currents and fields.

(51) “Emergency” means circumstances that:

(a) Could not have been reasonably foreseen;

(b) Create a substantial risk of loss, damage or interruption of servic-
es or a substantial threat to property, public health, welfare or safety; and

(c) Require prompt execution of a Contract to remedy the condition.
An “Emergency Procurement” means a sourcing method pursuant to ORS
279B.080, 279C.335(5), 125-248-0200, or related rules.

(52) “Energy Savings Performance Contract” means a Public
Contract between an Agency and a qualified energy service company for
the identification, evaluation, recommendation, design and construction of
energy conservation measures, including a design-build contract, that guar-
antee energy savings or performance.

(53) “Engineer” is defined in ORS 279C.100 and means a Person who
is registered and holds a valid certificate in the practice of engineering in
the State of Oregon, as provided under ORS 672.002 to 672.325, and
includes all terms listed in ORS 672.002 (2).

(54) “Established Catalog Price” is defined in ORS 279C.100 and
means the price included in a catalog, price list, schedule or other form that:

(a) Is regularly maintained by a manufacturer or Contractor;

(b) Is either published or otherwise available for inspection by cus-
tomers; and

(c) States prices at which sales are currently or were last made to a
significant number of any category of buyers or to buyers constituting the
general market, including public bodies, for the Supplies and Services
involved.

(55) “Executive Department” is defined in ORS 174.112 and subject
to ORS 174.108, means: all statewide elected officers other than judges,
and all boards, commissions, departments, divisions and other entities,
without regard to the designation given to those entities, that are within the
Executive Department of government as described in section 1, Article I1I
of the Oregon Constitution, and that are not:

(a) In the judicial department or the legislative department;

(b) Local governments; or
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(c) Special government bodies.

(d) An entity created by statute for the purpose of giving advice only
to the Executive Department and that does not have members who are offi-
cers or employees of the judicial department or Legislative Department;

(A) An entity created by the Executive Department for the purpose of
giving advice to the Executive Department, if the document creating the
entity indicates that the entity is a public body; and

(B) Any entity created by the Executive Department other than an
entity described in Subsection (c), unless the document creating the entity
indicates that the entity is not a governmental entity or the entity is not sub-
ject to any substantial control by the Executive Department.

(56) “Findings” is defined in ORS 279C.330 and means the justifica-
tion for an Agency’s conclusion that includes, but is not limited to, infor-
mation regarding:

(a) Operational, budget and financial data;

(b) Public benefits;

(c) Value engineering;

(d) Specialized expertise required;

(e) Public safety;

(f) Market conditions;

(g) Technical complexity; and

(h) Funding sources.

(57) “Fire Protection Equipment” is defined in ORS 279A.190 and
476.005 and means any apparatus, machinery or appliance intended for use
by a fire service unit in fire prevention or suppression activities, excepting
forest fire protection equipment.

(58) “Flagger” is defined in ORS 279C.810 and means a person who
controls the movement of vehicular traffic through construction projects
using sign, hand or flag signals.

(59) “Fringe Benefits” is defined in ORS 279C.800 and means the
amount of:

(a) The rate of contribution irrevocably made by a Contractor or sub-
contractor to a trustee or to a third person under a plan, fund or program;
and

(b) The rate of costs to the Contractor or subcontractor that may be
reasonably anticipated in providing benefits to Workers pursuant to an
enforceable commitment to carry out a financially responsible plan or pro-
gram that is committed in Writing to the Workers affected, for medical or
hospital care, pensions on retirement or death, compensation for injuries or
illness resulting from occupational activity, or insurance to provide any of
the foregoing, for unemployment benefits, life insurance, disability and
sickness insurance or accident insurance, for vacation and holiday pay, for
defraying costs of apprenticeship or other similar programs or for other
bona fide fringe benefits, but only when the Contractor or subcontractor is
not required by other federal, state or local law to provide any of these ben-
efits.

(60) “Good Cause” is defined in ORS 279C.585, and the Oregon
Construction Contractors Board must define “Good Cause” by rule. “Good
Cause” includes, but is not limited to, the financial instability of a subcon-
tractor. The definition of “Good Cause” must reflect the least-cost policy
for Public Improvements established in ORS 279C.305.

(61) “Good Faith Dispute” is defined in ORS 279C.580 and means a
documented dispute concerning:

(a) Unsatisfactory job progress;

(b) Defective Work not remedied;

(c) Third-party claims filed or reasonable evidence that claims will be
filed;

(d) Failure to make timely payments for labor, equipment and materi-
als;

(e) Damage to the prime Contractor or subcontractor; or

(f) Reasonable evidence that the subcontract cannot be completed for
the unpaid balance of the subcontract sum.

(62) “Goods” is defined in ORS 279B.005(b) and means supplies,
equipment, or materials, and any personal property, including any tangible,
intangible and intellectural property and rights and licenses in relation
thereto, that an Agency is authorized by law to procure.

(63) “Goods and Services” or “Goods or Services” is defined in ORS
279B.005 and for purposes of these Rules falls within the meaning of
“Supplies and Services.”

(64) “Grant” is defined in ORS 279A.010(i) and means:

(a) An agreement under which an Agency receives money, property or
other assistance, including but not limited to federal assistance that is char-
acterized as a Grant by federal law or regulations, loans, loan guarantees,
credit enhancements, gifts, bequests, commodities or other assets, from a
grantor for the purpose of supporting or stimulating a program or activity
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of the Agency and in which no substantial involvement by the grantor is
anticipated in the program or activity other than involvement associated
with monitoring compliance with the Grant conditions; or

(b) An agreement under which an Agency provides money, property
or other assistance, including but not limited to federal assistance that is
characterized as a grant by federal law or regulations, loans, loan guaran-
tees, credit enhancements, gifts, bequests, commodities or other assets, to a
recipient for the purpose of supporting or stimulating a program or activity
of the recipient and in which no substantial involvement by the Agency is
anticipated in the program or activity other than involvement associated
with monitoring compliance with the grant conditions.

(c) “Grant” does not include a Public Contract:

(A) For a Public Improvement for Public Works, as defined in ORS
279C.800; or

(B) For emergency Work, minor alterations or ordinary repair or
maintenance necessary to preserve a Public Improvement, when under the
Public Contract:

(i) An Agency pays moneys that the Agency has received under a
Grant; and

(ii) Such payment is made in consideration for Contract performance
intended to realize or to support the realization of the purposes for which
Grant funds were provided to the Agency.

(65) “Industrial Oil” means any compressor, turbine or bearing oil,
hydraulic oil, metal-Working oil or refrigeration oil.

(66) “Intermediate Procurement” means a sourcing method pursuant
to ORS 279B.070 or OAR 125-249-0160.

(67) “Interstate Cooperative Procurement” is defined in ORS
279A.200 and means a Permissive Cooperative Procurement in which the
Administering Authorized Agency is a governmental body, domestic or for-
eign, approved by the State Procurement Office, that is authorized under
the governmental body’s laws, rules or regulations to enter into Public
Contracts and in which one or more of the participating Authorized
Agencies are located outside of their state.

(68) “Invitation to Bid” or “ITB” is defined in ORS 279B.005 and
279C.400 and means all documents, whether attached or incorporated by
reference, and any Addenda thereto, used for soliciting Bids in accordance
with either ORS 279B.055 or 279C.335.

(69) “Joint Cooperative Procurement” is defined in ORS 279A.200
and means a Cooperative Procurement that identifies:

(a) The participating Authorized Agencies or the Cooperative
Procurement group;

(b) The contract requirements or estimated contract requirements.

(70) “Judicial Department” is defined in ORS 174.113 and means

(a) The Supreme Court, the Court of Appeals, the Oregon Tax Court,
the circuit courts and all administrative divisions of those courts, whether
denominated as boards, commissions, committees or departments or by any
other designation.

(b) An entity created by statute for the purpose of giving advice only
to the Judicial Department and that does not have members who are offi-
cers or employees of the Executive Department or Legislative Department;

(c) An entity created by the Judicial Department for the purpose of
giving advice to the judicial department, if the document creating the enti-
ty indicates that the entity is a public body; and

(d) Any entity created by the Judicial Department other than an enti-
ty described in paragraph (c) of this Subsection, unless the document cre-
ating the entity indicates that the entity is not a governmental entity or the
entity is not subject to any substantial control by the Judicial Department.

(71) “Labor Dispute” is defined in ORS 662.010 and means any con-
troversy concerning terms or conditions of employment, or concerning the
association or representation of Persons in negotiating, fixing, maintaining,
changing or seeking to arrange terms or conditions of employment, regard-
less of whether or not the disputants stand in the proximate relation of
employer and employee.

(72) “Land Surveyor” is defined in ORS 279C.100. and means a
Person who is registered and holds a valid certificate in the practice of land
surveying in the State of Oregon, as provided under ORS 672.002 to
672.325, and includes all terms listed in ORS 672.002(4).

(73) “Legally Flawed” is defined in ORS 279B.405 and means that a
Solicitation Document contains terms or conditions that are contrary to law.

(74) “Legislative Department” is defined in ORS 174.114 and, subject
to ORS 174.108, means:

(a) The Legislative Assembly, the committees of the Legislative
Assembly and all administrative divisions of the Legislative Assembly and
its committees, whether denominated as boards, commissions or depart-
ments or by any other designation.
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(b) An entity created by statute for the purpose of giving advice only
to the Legislative Department and that does not have members who are offi-
cers or employees of the executive department or judicial department;

(c) An entity created by the Legislative Department for the purpose of
giving advice to the legislative department, but that is not created by
statute, if the document creating the entity indicates that the entity is a pub-
lic body; and

(d) Any entity created by the Legislative Department by a document
other than a statute and that is not an entity described in paragraph (c) of
this Subsection, unless the document creating the entity indicates that the
entity is not a governmental entity or the entity is not subject to any sub-
stantial control by the Legislative Department.

(75) “Locality” is defined in ORS 279C.800 and means the following
district in which the Public Works, or the major portion thereof, is to be per-
formed:

(a) District 1, composed of Clatsop, Columbia and Tillamook
Counties;

(b) District 2, composed of Clackamas, Multnomah and Washington
Counties;

(c) District 3, composed of Marion, Polk and Yamhill Counties;

(d) District 4, composed of Benton, Lincoln and Linn Counties;

(e) District 5, composed of Lane County;

(f) District 6, composed of Douglas County;

(g) District 7, composed of Coos and Curry Counties;

(h) District 8, composed of Jackson and Josephine Counties;

(i) District 9, composed of Hood River, Sherman and Wasco
Counties;

(j) District 10, composed of Crook, Deschutes and Jefferson Counties;

(k) District 11, composed of Klamath and Lake Counties;

(1) District 12, composed of Gilliam, Grant, Morrow, Umatilla and
‘Wheeler Counties;

(m) District 13, composed of Baker, Union and Wallowa Counties;
and

(n) District 14, composed of Harney and Malheur Counties.

(76) “Lowest Responsible Bidder” means the lowest Bidder who:

(a) Has substantially complied with all prescribed Public Contracting
procedures and requirements;

(b) Has met the standards of responsibility set forth in ORS 279B.110
or 279C.375;

(c) Has not been debarred or disqualified by the Agency under ORS
279B.130 or 279C.440; and

(d) Is not on the list created by the Oregon Construction Contractors
Board under ORS 701.227, if the advertised contract is a Public
Improvement Contract.

(77) “Lubricating Oil” means any oil intended for use in an internal
combustion crankcase, transmission, gearbox or differential or an automo-
bile, bus, truck, vessel, plane, train, heavy equipment or machinery pow-
ered by an internal combustion engine.

(78) “Mandatory Use Contract” means a Public Contract, Department
Price Agreement, or other agreement that an Agency is required to use for
the Procurement of Supplies and Services.

(79) “Multiple-tiered” or “Multistepped” means the type of process
used in Competitive Sealed Bidding and Competitive Sealed Proposals pur-
suant to ORS 279B and OAR division 247, where the process is staged in
phases. For example, a multistepped proposal process includes more than
one opportunity to submit proposals for the same project.

(80) “Negotiations” means to compare views, take counsel, and com-
municate with another so as to arrive at a voluntary, mutual agreement
about a matter. Pursuant to ORS 279B and OAR division 247 Negotiations
typically occur after issuance of a Notice of Intent to award, or in the
absence of such Notice, preceding an award of a Contract.

(81) “Nonprofit Organization” is defined in ORS 279C.810 and
means an organization or group of organizations described in section
501(c)(3) of the Internal Revenue Code that is exempt from income tax
under section 501(a) of the Internal Revenue Code.

(82) “Nonresident Bidder” is defined in ORS 279A.120 and means a
Bidder who is not a resident Bidder.

(83) “Not-for-Profit Organization” is defined in ORS 307.130 and
means a Nonprofit Corporation.

(84) “OAR” means the Oregon Administrative Rules.

(85) “Offer” means collectively or in the alternative: a Bid, Proposal,
Quote or similar response to a Solicitation.

(86) “Offeror” means collectively or in the alternative: a Bidder or
Proposer.
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(87) “Offering” means collectively or in the alternative: the Bid or
Proposal.

(88) “Office of Minority, Women, and Emerging Small Business” or
“OMWESB” is defined in ORS 200.025 and 200.055 and means the office
that administers the certification process for the Disadvantaged Business
Enterprise (DBE), Minority Business Enterprise/Women Business
Enterprise (MBE/WBE), and Emerging Small Business (ESB) Programs.
OMWESB is the sole authority providing certification in Oregon for disad-
vantaged, minority, and woman-owned businesses, and emerging small
businesses.

(89) “OPB Certified Professional” means an individual holding an
active Oregon Procurement Basic Certification, issued by the State
Procurement Office.

(90) “Opening” means the date, time and place announced in the
Solicitation Document for the public opening of Written sealed Offers.

(91) “Original Contract” means the initial Contract or Price
Agreement as solicited and awarded by the State Procurement Office or an
Authorized Agency. See OAR 125-246-0400(3)(h) for the definition of
“Original Contract” applied to Cooperative Procurements only.

(92) “ORPIN” means the on-line electronic Oregon Procurement
Information Network administered by the State Procurement Office, as fur-
ther defined in OAR 125-246-0500.

(93) “ORS” means the Oregon Revised Statutes.

(94) “Participating Authorized Agency” or “Purchasing Authorized
Agency” means an Authorized Agency that procures Supplies and Services
or Public Improvements from a Provider based on the Original Contract
established by an Administering Authorized Agency in a Cooperative
Procurement.

(95) “Permissive Cooperative Procurement” is defined in ORS
279A.200 and means a Cooperative Procurement in which the Participating
Authorized Agencies are not identified.

(96) “Person” means an individual, organization, or representative of
an organization. “Person” is also defined in ORS 279C.500 and 279C.815
and means any employer, labor organization or any official representative
of an employee or employer association.

(97) “Personal Services” means the services or type of services per-
formed under a Personal Services Contract. “Personal Services” is also
defined in the Public Contracting Code in ORS 279C.100, and that defini-
tion in ORS 279C.100 is applicable only to Architect, Engineer, Land
Surveyor or Provider of Related Services.

(98) “Personal Services Contract” or “Contract for Personal Services”
means a Contract, or a member of a class of Contracts, other than a Contract
for the services of an Architect, Engineer, Land Surveyor or Provider of
Related Services as defined in ORS 279C.100, which primary purpose is to
acquire specialized skills, knowledge and resources in the application of
technical or scientific expertise, or the exercise of professional, artistic or
management discretion or judgment, including, without limitation, a
Contract for the services of an accountant, physician or dentist, educator,
broadcaster, artist (including a photographer, filmmaker, painter, weaver or
sculptor), or Consultant. Contracts for Architectural, Engineering and Land
Surveying Services and Related Services are a special class of Personal
Services Contracts, defined in ORS 279C.100(5), and Providers under such
Contracts are Consultants, as defined in OAR 125-248-0110(1).

(99) “Prevailing Rate of Wage” is defined in ORS 279C.800 and
means the rate of hourly wage, including all fringe benefits, paid in the
Locality to the majority of Workers employed on projects of similar char-
acter in the same trade or occupation, as determined by the Commissioner
of the Bureau of Labor and Industries.

(100) “Price Agreement” means a Public Contract for the
Procurement of Supplies and Services at a set price with:

(a) No guarantee of a minimum or maximum purchase; or

(b) An initial order or minimum purchase combined with a continuing
Contractor obligation to provide Supplies and Services in which the
Authorized Agency does not guarantee a minimum or maximum addition-
al purchase.

(101) “Procurement” means the act of purchasing, leasing, renting or
otherwise acquiring: Supplies and Services; Architectural, Engineering,
and Land Surveying Services and Related Services; and Public
Improvements. Procurement includes each function and procedure under-
taken or required to be undertaken by an Authorized Agency to enter into a
Public Contract, administer a Public Contract and obtain the performance
of a Public Contract under the Public Contracting Code and these Rules.
“Procurement Process” means the process related to these acts, functions,
and procedures of Procurement.
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(102) “Procurement Document” collectively means the inclusive
Solicitation Document and all documents either attached or incorporated by
reference, and any changes thereto, used for any of the methods pursuant to
ORS 279A.200 through 279A.220, 279B.055 through 279B.085, 279C.100
through 279C.125, or ORS 279C.300 through 2729C.450.

(103) “Product Sample” means a representative specimen of the item
offered by the Offeror in response to the Solicitation Document. Unless
otherwise provided in the Solicitation Document, the Product Sample must
be the exact product or a representative portion of that product offered by
the Offeror.

(104) “Property” is defined in ORS 279A.250 and means personal
property.

(105) “Proposal” means a response to a Request for Proposals.

(106) “Proposer” means a Person who submits a proposal in response
to a Request for Proposals, except for Architectural, Engineering and Land
Surveying Services and Related Services pursuant to OAR 125-248-
0110(4), whereby “Proposer” means a Consultant who submits a proposal
to an Authorized Agency in response to a Request for Proposals.

(107) “Provider” means collectively or in the alternative: the suppli-
er, Contractor or Consultant, providing Supplies and Services or Public
Improvements.

(108) “Post-consumer Waste” means a finished material that would
normally be disposed of as solid waste, having completed its life cycle as a
consumer item. “Post-consumer waste” does not include manufacturing
waste.

(109) “Public Agency” is defined in ORS 279C.800 and means the
State of Oregon or any political subdivision thereof or any county, city, dis-
trict, authority, public corporation or entity and any of their instrumentali-
ties organized and existing under law or charter.

(110) “Public Body,” is defined in ORS 174.109, subject to ORS
174.108, and means state government bodies, local government bodies and
special government bodies.

(111) “Public Contract” is defined in ORS 279A.010(x) and means a
sale or other disposal, or a purchase, lease, rental or other acquisition, by an
Authorized Agency of Supplies and Services, Public Improvements, Public
Works, minor alterations, or ordinary repair or maintenance necessary to
preserve a Public Improvement. “Public Contract” does not include Grants.

(112) “Public Contracting” is defined in ORS 279A.010(y) and means
Procurement activities described in the Public Contracting Code relating to
obtaining, modifying or administering Public Contracts or Price
Agreements.

(113) “Public Contracting Code” or “Code” is defined in ORS
279A.010(z) and means 279A, 279B and 279C.

(114) “Public Improvement” means a project for construction, recon-
struction or major renovation on real property by or for an Agency. “Public
Improvement” does not include:

(a) Projects for which no funds of an Agency are directly or indirect-
ly used, except for participation that is incidental or related primarily to
project design or inspection; or

(b) Emergency Work, minor alteration, ordinary repair or mainte-
nance necessary to preserve a Public Improvement.

(115) “Public Improvement Contract” means a Public Contract for a
Public Improvement. “Public Improvement Contract” does not include a
Public Contract for emergency Work, minor alterations, or ordinary repair
or maintenance necessary to preserve a Public Improvement.

(116) “Public Improvement” is defined in ORS 279A.010(aa) and
means a project for construction, reconstruction or major renovation on real
property by or for an Authorized Agency. “Public Improvement” does not
include:

(a) Projects for which no funds of an Authorized Agency are directly
or indirectly used, except for participation that is incidental or related pri-
marily to project design or inspection; or

(b) Emergency Work, minor alteration, ordinary repair or mainte-
nance necessary to preserve a Public Improvement.

(117) “Public Works” is defined in ORS 279C.800 and includes, but
is not limited to: roads, highways, buildings, structures and improvements
of all types, the construction, reconstruction, major renovation or painting
of which is carried on or contracted for, by any public agency, to serve the
public interest, but does not include the reconstruction or renovation of pri-
vately owned property that is leased by a Public Agency.

(118) “Purchase Order” means an Authorized Agency’s document to
formalize a purchase transaction with a Provider. Acceptance of a Purchase
Order constitutes a Public Contract. An Authorized Agency’s use of a
Purchase Order must comply with the Public Contracting Code and these
Rules.
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(119) “Purchasing Authorized Agency” means an Authorized Agency
that procures Supplies and Services or Public Improvements from a
Provider based on the Original Contract established by an Administering
Authorized Agency in a Cooperative Procurement.

(120) “QBS” means the qualifications based selection process man-
dated by ORS 279C.110 for Architectural, Engineering and Land
Surveying Services and Related Services Contracts.

(121) “Quote” means a verbal or Written Offer obtained through an
Intermediate Procurement.

(122) “Recycled Material” means any material that would otherwise
be a useless, unwanted or discarded material except for the fact that the
material still has useful physical or chemical properties after serving a spe-
cific purpose and can, therefore, be reused or recycled.

(123) “Recycled Oil” means used oil that has been prepared for reuse
as a petroleum product by refining, re-refining, reclaiming, reprocessing or
other means, provided that the preparation or use is operationally safe,
environmentally sound and complies with all laws and regulations.

(124) “Recycled Paper” means a paper product with not less than:

(a) Fifty percent of its fiber weight consisting of secondary waste
materials; or

(b) Twenty-five percent of its fiber weight consisting of post-con-
sumer waste.

(125) “Recycled PETE” means post-consumer polyethylene tereph-
thalate material.

(126) “Recycled Product” means all materials, goods and supplies,
not less than 50 percent of the total weight of which consists of secondary
and post-consumer waste with not less than 10 percent of its total weight
consisting of post-consumer waste. “Recycled Product” includes any prod-
uct that could have been disposed of as solid waste, having completed its
life cycle as a consumer item, but otherwise is refurbished for reuse with-
out substantial alteration of the product’s form.

(127) “Related Services” is defined in ORS 279C.100(6) and means
personal services, other than architectural, engineering and land surveying
services, that are related to the planning, design, engineering or oversight
of Public Improvement projects or components thereof, including but not
limited to landscape architectural services, facilities planning services,
energy planning services, space planning services, environmental impact
studies, hazardous substances or hazardous waste or toxic substances test-
ing services, wetland delineation studies, wetland mitigation studies,
Native American studies, historical research services, endangered species
studies, rare plant studies, biological services, archaeological services, cost
estimating services, appraising services, material testing services, mechan-
ical system balancing services, commissioning services, project manage-
ment services, construction management services and owner’s representa-
tive services or land-use planning services.

(128) “Request for Proposals” or “RFP” is defined in ORS 279B.005
and means all documents, either attached or incorporated by reference, and
any Addenda thereto, used for soliciting Proposals in accordance with
either ORS.279B.060 or 279C.405 and related rules.

(129) “Request for Qualifications” or “(RFQ)” means a Written doc-
ument describing the Authorized Agency’s circumstances and the type of
service(s) desired; setting forth all significant evaluation factors and their
relative importance and, if appropriate, price; and soliciting competitive
Written qualifications. The RFQ will not result in a Contract, but is intend-
ed to establish an open, inclusive list of qualified Contractors from which
to seek Proposals and select a Contractor in accordance with OAR 125-
247-0550. See the definition for a Request for Qualifications pursuant to
OAR 125-248-0110(5), applicable only to Architectural, Engineering and
Land Surveying Services and Related Services Contracts.

(130) “Resident bidder” is defined in ORS 279A.120 and means a
Bidder that has paid unemployment taxes or income taxes in this state dur-
ing the 12 calendar months immediately preceding submission of the Bid,
has a business address in this State, and has stated in the Bid whether the
Bidder is a “resident Bidder”.

(131) “Responsible Bidder” or “Responsible Proposer” is defined in
ORS 279A.105 and 279B.005 and means a person who meets the standards
of responsibility as described in ORS 279B.110.

(132) “Responsible Offeror”, (also “Responsible Bidder” or
“Responsible Proposer” as applicable) means a Person who has submitted
an Offer and met the standards set forth in OAR 125-247-0500 or 125-249-
0390(2), and who has not been debarred or disqualified by the Agency
under OAR 125-247-0575 or 125-249-0370, respectively. When used
alone, “Responsible” means meeting the aforementioned standards.
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(133) “Responsible Proposer” or “Responsible Bidder” is defined in
ORS 279B.005 and means a Person who meets the standards of responsi-
bility described in ORS 279B.110.

(134) “Responsive Bid” or “Responsive Proposal” is defined in ORS
279B.005 and means a Bid or Proposal that substantially complies with the
Invitation to Bid or Request for Proposals, respectively, and all prescribed
Procurement procedures and requirements.

(135) “Responsive Offer” (also, “Responsive Bid” or “Responsive
Proposal,” as applicable) means an Offer that substantially complies in all
material respects with applicable Solicitation procedures and requirements
and the Solicitation Document. When used alone, “Responsive” means
having the characteristic of substantially complying in all material respects
with applicable Solicitation procedure and requirements and the
Solicitation Document.

(136) “Responsive Proposal” or “Responsive Bid” is defined in ORS
279B.005 and means a bid or proposal that substantially complies with the
Invitation to Bid or Request for Proposals and all prescribed procurement
procedures and requirements.

(137) “Retainage” is defined in ORS 279C.550 and means the differ-
ence between the amount earned by a Contractor on a Public Contract and
the amount paid on the contract by the Authorized Agency.

(138) “Rules” mean these Public Contracting Rules of the
Department including divisions 246 through 249, unless otherwise indicat-
ed.

(139) “Scope” means the range and attributes of the Supplies and
Services; Public Improvements; or Architectural, Engineering and Land
Surveying Services and Related Services, described in the applicable
Procurement Document.

(140) “Secondary Waste Materials” means fragments of products or
finished products of a manufacturing process that has converted a virgin
resource into a commodity of real economic value. “Secondary Waste
Materials” includes post-consumer waste. “Secondary Waste Materials”
does not include excess virgin resources of the manufacturing process. For
paper, “Secondary Waste Materials” does not include fibrous waste gener-
ated during the manufacturing process such as fibers recovered from waste
water or trimmings of paper machine rolls, mill broke, wood slabs, chips,
sawdust or other wood residue from a manufacturing process.

(141) “Signed” or “Signature” means any mark, word or symbol,
including electronic signature, attached to or logically associated with a
document and executed or adopted by a Person with the intent to be bound.

(142) “Small Procurement” means a sourcing method pursuant to
ORS 279B.065.

(143) “Sole-Source Procurement” means a sourcing method pursuant
to ORS 279B.075.

(144) “Solicitation” means:

(a) A request by an Authorized Agency for the purpose of soliciting
Offers. This request may take the form of an Invitation for Bid, a Request
for Proposal, a Request for Quotation, a Request for Qualifications or a
similar document; or

(b) The process of notifying prospective Offerors that the Authorized
Agency requests such Offers; or

(c) The Solicitation Document itself. A Solicitation and award process
uses methods identified in ORS 279A.200 through 279A.220 (Cooperative
Procurement); ORS 279B.055 through 085 (seven methods for Supplies
and Services); ORS 279C.100 through 279C.125 (Architectural,
Engineering and Land Surveying and Related Services); or ORS 279C.300
through 279C.450 (Public Improvements).

(145) “Solicitation Document,” means an Invitation to Bid, a Request
for Proposals, or a Special Procurement Solicitation, and all other docu-
ments, either attached or incorporated by reference, and any changes there-
to, issued by an Authorized Agency to establish an Original Contract that
forms the basis for an Agency’s participation in a Procurement.

(146) “Special Government Body” is defined in ORS 174.117 and
means any of the following:

(a) A public corporation created under a statute of this State and
specifically designated as a public corporation.

(b) A school district.

(c) A public charter school established under ORS chapter 338.

(d) An education service district.

(e) A community college district or community college service district
established under ORS chapter 341.

(f) An intergovernmental body formed by two or more public bodies.

(g) Any entity that is created by statute, ordinance or resolution that is
not part of state government or local government.

(h) Any entity that is not otherwise described in this section that is:
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(A) Not part of state government or local government;

(B) Created pursuant to authority granted by a statute, ordinance or
resolution, but not directly created by that statute, ordinance or resolution;
and

(C) Identified as a governmental entity by the statute, ordinance or
resolution authorizing the creation of the entity, without regard to the spe-
cific terms used by the statute, ordinance or resolution.

(i) Subject to ORS 174.117, “Special Government Body” includes:

(A) An entity created by statute for the purpose of giving advice only
to a special government body;

(B) An entity created by a Special Government Body for the purpose
of giving advice to the special government body, if the document creating
the entity indicates that the entity is a public body; and

(C) Any entity created by a Special Government Body described in
Subsection (a) of this section, other than an entity described in paragraph
(B) of this Subsection, unless the document creating the entity indicates that
the entity is not a governmental entity or the entity is not subject to any sub-
stantial control by the Special Government Body.

(147) “Special Procurement” means a sourcing method pursuant to
ORS 279B.085 and a class Special Procurement, a contract-specific Special
Procurement or both, unless the context requires otherwise.

(a) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose
of entering into a series of Contracts over time for the acquisition of a spec-
ified class of Supplies and Services.

(b) “Contract-specific Special Procurement” means a contracting pro-
cedure that differs from the procedures described in ORS 279B.055,
279B.060, 279B.065 and 279B.070 and is for the purpose of entering into
a single Contract or a number of related contracts for the acquisition of
specified Supplies and Services on a one-time basis or for a single project.

(148) “Specifications” means any description of the physical or func-
tional characteristics, or of the nature of a Supplies and Services or a con-
struction item, including any requirement for inspecting, testing, or prepar-
ing a Supplies and Services or a construction item for delivery and the
quantities or qualities of materials to be furnished under the Contract.
Specifications generally will state the result to be obtained and may, on
occasion, describe the method and manner of doing the Work to be per-
formed. See ORS 279B.200(3).

(149) “State” means the State of Oregon.

(150) “State Government,” subject to ORS 174.108, means the
Executive Department, the Judicial Department and the Legislative
Department.

(151) “State Procurement Office” means that office of the State
Services Division of the Department designated by the Director to carry out
the authority of the Department under the Public Contracting Code and
these Rules.

(152) “Substantial Completion” is defined in 279C.465 and pursuant
to ORS 12.135 and HB 3022 means the date when the Contractor accepts
in Writing the Construction, alteration or repair of the improvement to real
property or any designated portion thereof as having reached that state of
completion when it may be used or occupied for its intended purpose or, if
there is no such Written acceptance, the date of acceptance of the complet-
ed construction, alteration or repair of such improvement by the Contractor.

(153) “Supplies and Services” includes “Supplies or Services,” and
collectively means Goods, trade services, and personal services, separately
or in any combination of these terms thereof as appropriate within the con-
text of the Rule. “Supplies and Services” includes the terms “goods and
services,” “goods or services,” and “personal services” contained in ORS
279A and B. This term does not include Construction Services or
Architectural, Engineering and Land Surveying Services and Related
Services, governed under ORS 279C.

(154) “Surplus Property” means all personal property, vehicles and
titled equipment property received by the Department as surplus from fed-
eral government units, state agencies, local governments, and special gov-
ernment bodies for sale to state agencies, political subdivisions of the State,
and private not-for-profit organizations or the general public or any combi-
nation thereof.

(155) “Sustainability” is defined in ORS 184.421 and means using,
developing and protecting resources in a manner that enables people to
meet current needs and provides that future generations can also meet
future needs, from the joint perspective of environmental, economic and
community objectives.

(156) “Threshold” means a specific monetary limitation that distin-
guishes one Procurement method from another, triggers a requirement, or
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marks a point of reference or change in Rule. For example, the Thresholds
of $5,000 to $150,000 distinguish Intermediate Procurements under ORS
279B from other methods.

(157) “Trade Services” means all remaining services that do not meet
the definition for Personal Services.

(158) “Unnecessarily Restrictive” is defined in ORS 279B.405 and
means that Specifications limit competition arbitrarily, without reasonably
promoting the fulfillment of the Procurement needs of an Agency.

(159) “Used Oil” is defined in ORS 459A.555 and means a petrole-
um-based oil which through use, storage or handling has become unsuitable
for its original purpose due to the presence of impurities or loss of original
properties.

(160) “Virgin Oil” means oil that has been refined from crude oil and
that has not been used or contaminated with impurities.

(161) “Work™ means the furnishing of all materials, equipment, labor,
and incidentals necessary to successfully complete any individual item or
the entire Contract and successful completion of all duties and obligations
imposed by the Contract.

(162) “Written” or “Writing” means conventional paper documents,
whether hand Written, manuscript or printed, in contrast to spoken words.
It also includes electronic transmissions or facsimile documents when
required or permitted by applicable law, or to the extent permitted by the

Solicitation Document or Contract.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065, 279A.200, 279B.005, 279C.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0120
Policies

(1) These Rules simplify, clarify and modernize Public Contracting
pursuant to ORS 279A.015(1).

(2) These Rules provide a foundation for ethical and fair dealing in
Public Contracting, designed to instill public confidence pursuant to ORS
279A.015(2).

(3) The promotion of efficient use of resources pursuant to ORS
279A.015(3) includes but is not limited to Sustainability. Pursuant to ORS
184.421, “Sustainability” means using, developing and protecting
resources in a manner that enables people to meet current needs and pro-
vides that future generations can also meet future needs, from the joint per-
spective of environmental, economic and community objectives. ORS
184.421(1) sets forth the goals for the State of Oregon regarding
Sustainability and provides that in conducting internal operations, Agencies
must, in cooperation with the Department, seek to achieve the following
objectives:

(a) State purchases should be made so as to serve the broad, long term
financial interests of Oregonians, including ensuring that environmental,
economic and societal improvements are made so as to enhance environ-
mental, economic and societal well-being.

(b) Investments in facilities, equipment and durable goods should
reflect the highest feasible efficiency and lowest life cycle costs.

(c) Investments and expenditures should help promote improvements
in the efficient use of energy, water and resources.

(d) State operations should be located in diverse locations, including
rural and distressed communities.

(e) State operations and purchases should help maintain vital and
active downtown and main street communities.

(f) State purchases should help support opportunities for economical-
ly distressed communities and historically underemployed people.

(g) State operations should reflect partnerships with communities and
businesses.

(h) State operations should help reduce adverse impacts on native
habitats and species and help restore ecological processes.

(i) State operations should be conducted in ways that significantly
increase the efficient use of energy, water and resources.

(j) State operations and purchases should reflect the efficient use and
reuse of resources and reduction of contaminants released into the environ-
ment.

(4) These Rules clearly identify and implement each of the legisla-
tively mandated socioeconomic programs identified pursuant to ORS
279A.015(4).

(5) “Arriving at best value” pursuant to ORS 279A.015(5) means
selecting a Provider based on a determination of which Providers’ propos-
als offer the best trade-off between price and performance, in which quali-
ty is considered an integral performance factor. The selection may be based
on evaluation factors including but not limited to:
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(a) The total cost of ownership, including the cost of acquiring, oper-
ating, maintaining and supporting Supply and Services, Public
Improvements, and Architectural, Engineering and Land Surveying and
Related Services, or any combination thereof, over its projected lifetime;

(b) The technical merit of the Proposer’s proposal; and

(c) The probability of the Proposer performing the requirements stat-
ed in the Solicitation on time, with high quality and in a manner that accom-
plishes the stated business objectives.

Authorized Agencies must conduct Public Contracting to further the
policies set forth in ORS 279A.015, elsewhere in the Code, and in these

Rules.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.015
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0130
Application of the Code and Rules; Exceptions

(1) Except as set forth in this Section, an Authorized Agency must
exercise all rights, powers and authority related to Public Contracting in
accordance with the Public Contracting Code and these Rules.

(2) Neither the Code nor these Rules apply to contracts between
Agencies or between Agencies and the federal government. If the contract
is for Cooperative Procurement, the Code and these Rules do not apply to
the contractual relationship between the Agencies or Agencies and federal
government pursuant to ORS 190.003 through 190.800, but the Code and
these Rules apply to the contractual relationships between the Agencies and
Providers arising out of the Cooperative Procurement pursuant to ORS
279A.200 through 279A.225.

(3) Neither the Code nor these Rules apply to the Public Contracting
activities of the Contracting Authorized Agencies listed in ORS
279A.025(3).

(4) Authorized Agencies otherwise subject to the Code and these
Rules may enter into Public Contracts under a federal program described in
ORS 279A.180 and pursuant to OAR 125-246-0360, without following the
procedures set forth in ORS 279B.050 through 279B.085 and 125-247-
0250 through 125-247-0650.

(5) Authorized Agencies otherwise subject to the Code and these
Rules are not subject to the methods set forth in ORS 279A.200 through
279A.225 (Cooperative Purchasing) or 279B.050 through 279B.085
(Sourcing Methods) and related rules when the Authorized Agencies pro-
cure Supplies and Services pursuant to ORS 279.835 through 279.855 and
OAR 125-055-0005 through 125-055-0045 (Acquisition of Supplies and
Services from Qualified Rehabilitation Facilities). Agencies are subject to
the remainder of the Code and these Rules, including but not limited to del-
egation of authority in accordance with OAR 125-246-0170.

(6) Authorized Agencies otherwise subject to the Code and these
Rules must enter into contracts with correctional industries pursuant to the
Oregon Constitution, Article 1, Subsection 11, without being subject to the
source selection procedures set forth in either ORS 279A.200 through
279A.225 (Cooperative Purchasing) or 279B.050 through 279B.085

(Sourcing Methods) and their respective rules.
Stat. Auth.: ORS 279A.065(5)(a). 279A.070
Stats. Implemented: ORS 279A.025, 279A.050, 279A.055, 279A.180
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0140
Procurement Authority

Pursuant to ORS 279A.050, except as otherwise provided in the
Public Contracting Code, for state agencies the Director of the Department
has all of the rights, powers and authority necessary to carry out the provi-
sions of the Public Contracting Code, and the Department must exercise all
rights, powers and authority in accordance with the Public Contracting
Code. The Department is the Contracting Agency described in the Public
Contracting Code with respect to the Authorized Agencies, except as dele-

gated pursuant to OAR 125-246-0170.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050(1)(2)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0150
Applicability of These Rules to Agencies

Agencies subject to the authority of the Director of the Department
must follow these Rules. If an Agency is partially independent and subject
to the authority of the Department, the Agency is responsible for obtaining

any legal determination related to these Rules.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05
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125-246-0170
Delegation of Authority

(1) Policy. Pursuant to ORS 279A.140, the Director of the
Department represents the Authorized Agencies in Procurement and is ulti-
mately responsible for the Procurement of the Authorized Agencies. These
Rules express this authority, clarifying responsibilities, instilling public
confidence, promoting efficient use of resources, implementing the Code
and socioeconomic programs, allowing meaningful competition, and pro-
viding a structure that supports evolving procurement methods, all pursuant
to the policy of ORS 279A.015. The expenditure of public funds and other
Public Contracting impacting State assets require individual representation
of the State’s interests. The Director and delegatees may delegate or revoke
authority by any of the following forms:

(a) A Written Policy issued by the Department;

(b) An Interagency Agreement, signed by the Chief Procurement
Officer and the Authorized Agency; or

(c) by this Rule. All delegations pursuant to this Rule, either to any
Authorized Agency or the State Procurement Office, may be changed by
policy or letter issued from the Director or the Director’s delegatee.

(2) Delegation to Authorized Agency Heads and Designated
Procurement Officers. Pursuant to ORS 279A.075, the Director of the
Department may delegate and subdelegate the Director’s authority under
ORS 279A.050 in whole or in part. By and subject to this Rule, the Director
delegates authority to the heads of Authorized Agencies on the condition
that the heads of Authorized Agencies subdelegate such authority to the
Agencies’ Designated Procurement Officers, who may further subdelegate
such authority in accordance with policies of the Agencies (chain of dele-
gation). Each individual in the chain of delegation remains responsible for
the exercise of authority by the subdelegatees, and subdelegation does not
waive this responsibility. Each delegator must determine and document that
the delegatee is capable and accountable for the Procurement. The
Designated Procurement Officer, appointed within each Authorized
Agency, will be responsible for all procurement activity under delegated
authority for the Authorized Agency.

(3) Delegation to the State Procurement Office. The Director of the
Department delegates to the Chief Procurement Officer of the State
Procurement Office of the Department the rights, powers and authority
invested in the Director to:

(a) Delegate and subdelegate these authorities in whole or in part pur-
suant to ORS 279A.075;

(b) Approve Special Procurement requests, pursuant to ORS
279B.085 and related rules;

(c) Approve and issue exemption orders, pursuant to ORS 279C.335
and related rules;

(d) Create all procedures and Specifications required by the Public
Contracting Code and these Rules;

(e) Receive, maintain, and act upon information contained in reports,
required by the Public Contracting Code and these Rules;

(f) Receive, hear, and resolve protests pursuant to ORS 279B.400 to
270B.420;

(g) Review and hear prequalifications, debarments, and DBE
Disqualifications pursuant to ORS 279B.425, 200.065(5), 200.075(1) and
279A.110;

(h) Approve Unanticipated Amendments pursuant to OAR 125-246-
0560(2);

(i) Approve expedited notices for Sole-Source Procurements pursuant
to OAR 125-247-0275;

(j) Procure and administer Cooperative Procurements and receive,
hear, and resolve related protests and disputes, pursuant to ORS 279A.200
through 279A.225 and OAR 125-246-0400 through 125-246-0470;

(k) Approve Brand Name Specifications pursuant to OAR 125-247-
0288(3);

(1) Determine authorization for purchases through federal programs
pursuant to ORS 279A.180 and OAR 125-246-0360; and

(m) Other actions of the State Procurement Office specifically
required by these Rules.

(4) Duties and responsibilities of the State Procurement Office. The
duties and responsibilities of the State Procurement Office are as follows:

(a) Conduct Procurements, including administration of Contracts, for
Agencies.

(b) Develop and maintain State-wide Procurement rules, policies,
procedures and standard contract terms and conditions as necessary to carry
out the Public Contracting Code.

(c) Subdelegate authority in whole or part, based upon consideration
and documentation of the following factors in making this decision:
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(A) The procurement expertise, specialized knowledge and past expe-
rience of the individual;

(B) The impact of the subdelegation of the Procurement on efficien-
cy and effectiveness;

(C) The individual’s adherence to the Code, these Rules, standards,
procedures and manuals; and

(D) The ability and assent of the individual to be accountable for the
delegated Procurement;

(d) Revoke authority delegated by the State Procurement Office in
whole or part, based upon consideration and documentation of the follow-
ing factors in making this decision:

(A) The procurement expertise, specialized knowledge and past expe-
rience of the individual;

(B) The impact of the subdelegation of the Procurement on efficien-
cy and effectiveness;

(C) The individual’s adherence to the Code, these Rules, standards,
procedures and manuals; and

(D) The ability and assent of the individual to be accountable for the
delegated Procurement;

(e) Maintain a file of Written subdelegation authority granted and
revoked under these Rules in accordance with the law;

(f) Provide guidance and leadership on Procurement matters to
Agencies and their employees;

(g) Provide training and instruction opportunities to assure SPO staff
and Agency staff are equipped with necessary knowledge and skills to com-
ply with requirements of the Public Contracting Code, Rules, and
Department policy;

(h) Monitor sourcing decisions, Procurements, development of
Contracts, awarded Contracts, Contract compliance, spend, delegations,
Special Procurements and exemptions. Report these matters to the
Authorized Agency and Director as appropriate. Monitoring Contract
development, awards, and compliance applies to all delegations and sub-
delegations;

(i) Based upon monitoring described in Subsection (4)(h), determine
opportunities, establish targets, and utilize methods pursuant to ORS
279A.200 through 279A.220 and 279B.055 through 279B.085 to optimize
savings consistent with strategic sourcing.

(j) Appoint procurement advisory committees to assist with
Specifications, procurement decisions, and structural change that can take
full advantage of evolving procurement methods as they emerge within var-
ious industries, while preserving competition pursuant to ORS 279A.015.

(5) Duties and Responsibilities of Designated Procurement Officers
and Delegates. Pursuant to Section (1) of this Rule, every Authorized
Agency must appoint a Designated Procurement Officer to serve that
Authorized Agency. If none is appointed, the agency head assumes the
authority, duties and responsibilities of the Designated Procurement
Officer. Unless otherwise provided in this Rule or by the head of the respec-
tive Authorized Agency, the authority, duties and responsibilities of the
Designated Procurement Officer are as follows:

(a) Serve as the exclusive supervisor and manager of the Authorized
Agency’s Procurement system;

(b) Conduct, supervise and manage Procurement for the Authorized
Agency in accordance with the Code and these Rules, except for those
Procurements conducted by a delegatee to whom the Designated
Procurement Officer has delegated procurement authority;

(c) Prepare or monitor the use of Specifications for all Procurements
of the Authorized Agency;

(d) Issue Solicitations and implement other non-Solicitation methods,
only as authorized pursuant to this Rule, for all Procurements of the
Authorized Agency;

(e) Award and execute Contracts only as authorized pursuant to this
Rule;

(f) Comply with the reporting requirements of the Code, these Rules,
and Department policies.

(g) Monitor sourcing decisions, Procurements, development of
Contracts, awarded Contracts, Contract compliance, spend, delegations,
Special Procurements and exemptions. Monitoring Contract development,
awards, and compliance applies to all delegations and subdelegations;

(h) Based upon the monitoring described in Subsection (5)(h), deter-
mine opportunities, establish targets, and utilize methods pursuant to ORS
279A.200 through 279A.220 and 279B.055 through 279B.085 to optimize
savings consistent with strategic sourcing.

(6) Delegation by Rule Based Upon Thresholds.

(a) Delegation to Authorized Agencies. By this Rule, the Director of
the Department delegates authority to the heads of all Authorized Agencies
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for the following Procurements, including Contract Administration. This
delegation requires the heads of the Authorized Agencies to subdelegate
authority for the following Procurements to the Designated Procurement
Officers of the respective Authorized Agencies:

(A) Small Procurements of Supplies and Services up to and including
the Threshold of $5,000, pursuant to ORS 279B.065 and related rules;

(B) Direct appointments of Architectural, Engineering and Land
Surveying Services and Related Services pursuant to OAR 125-248-0200;

(C) Intermediate Procurements of Supplies and Services greater than
$5,000 and not exceeding $150,000, pursuant to ORS 279B.070 and OAR
125-247-0270, provided that the Authorized Agency follows the require-
ments as set forth in the policy of the Department.

(D) Informal Selection procedures of Architectural, Engineering and
Land Surveying Services and Related Services pursuant to ORS 279C.110
and OAR 125-248-0210, provided that the Authorized Agency follows the
requirements as set forth in the policy of the Department.

(E) Intermediate Procurements of Public Improvements estimated not
to exceed $100,000, or not to exceed $50,000 in the case of Contracts for
highways, bridges and other transportation projects, pursuant to OAR 125-
249-0160, provided that the Authorized Agency follows the requirements
as set forth in the policy of the Department.

(b) Delegation to State Procurement Office. By this Rule, and except
as otherwise provided by the policy of the Department, the Director of the
Department delegates authority to the State Procurement Office for the fol-
lowing Procurements, including Contract Administration:

(A) Small Procurements of Supplies and Services on behalf of
Agencies and pursuant to ORS 279B.065;

(B) Intermediate Procurements of Supplies and Services greater than
$5,000 and not exceeding $150,000, on behalf of Agencies and pursuant to
ORS 279B.070, OAR 125-247-0270, and the policy of the Department;

(C) Informal Selection procedures of Architectural, Engineering and
Land Surveying Services and Related Services, on behalf of Agencies and
pursuant to ORS 279C.110, OAR 125-248-0210, and the policy of the
Department;

(D) Intermediate Procurements of Public Improvements estimated not
to exceed $100,000, or not to exceed $50,000 in the case of Contracts for
highways, bridges and other transportation projects, pursuant to ORS
279C.410 notes, OAR 125-249-0160 and the Policy of the Department;

(E) All Procurements exceeding the Thresholds for Intermediate
Procurements or Informal Procurements pursuant to ORS 279B.070 and
OAR-125-247-0270 (Supplies and Services); ORS 279C.110 and OAR
125-248-0210 (Architectural, Engineering and Land Surveying and Related
Services); and ORS 279C.410 notes and OAR 125-249-0210 (Public
Improvements), respectively; and

(F) All Procurements otherwise delegated to an Authorized Agency
pursuant to this Section (6) if the State Procurement Office, at its own dis-
cretion, assumes this delegated authority, based upon its determination that
any Authorized Agency refuses or fails to comply with any delegation
described in this Section (6).

(7) Delegation by Rule Based Upon Type:

(a) Delegation to Authorized Agencies. By this Rule, the Director of
the Department delegates authority to the heads of all Authorized Agencies
for the following Procurements, including Contract Administration. This
delegation by rule requires that the heads of the Authorized Agencies sub-
delegate the authority for such Procurements to the Designated
Procurement Officers of the respective Authorized Agencies. If any head of
an Authorized Agency does not subdelegate to an individual as a
Designated Procurement Officer, then by definition, the nondelegating head
of the Authorized Agency acts in the place of the Designated Procurement
Officer.

(A) Sole-Source Procurements within the delegated Threshold
authority pursuant to this Rule, Section (6) above or pursuant to a delega-
tion agreement with the State Procurement Office, and in accordance with
ORS 279B.075 and OAR 125-247-0275;

(B) Emergency Procurements, in accordance with ORS 279B.080,
279C.335(5), OAR 125-248-0200, or related rules;

(C) One-time, nonrepetitive Joint Cooperative Procurements in accor-
dance with OAR 125-246-0430, provided that:

(i) No such Procurement results in a Price Agreement;

(ii)Procurements of Supplies and Services do not exceed the
Threshold of $150,000, including all Amendments, pursuant to OAR 125-
246-0560 and the Authorized Agency follows the requirements as set forth
in the policy of the Department; or

(iii) Procurements of Public Improvements do not to exceed
$100,000, or not to exceed $50,000 in the case of Contracts for highways,
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bridges and other transportation projects, including Amendments pursuant
to OAR 125-246-0560, and the Authorized Agency follows the require-
ments as set forth in the Policy of the Department.

(D) Federal program Procurements within delegated Threshold
authority pursuant to Section (6) above or to a delegation agreement with
the State Procurement Office, and in accordance with ORS 279A.180 and
related rules;

(E) Client Services Special Procurements pursuant to OAR 125-247-
0288; and

(F) As otherwise expressly delegated in OAR 125-247-0288, Special
Procurements By Rule.

(b) Delegation to State Procurement Office. By this Rule, and except
as otherwise provided by the Policy of the Department, the Director of the
Department delegates authority to the State Procurement Office for the fol-
lowing Procurements, including Contract Administration:

(A) Cooperative Procurements in accordance with ORS 279A.200
through 279A.225 and OAR 125-246-0400 through 125-246-0470, except
as provided in Section (7)(a)(C) of this Rule; and the State Procurement
Office may delegate this authority by agreement to an Authorized Agency,
provided this delegation to an Authorized Agency meets the following cri-
teria:

(i) There is no pre-existing Department Price Agreement or
Mandatory Use Agreement;

(ii) The proposed Procurement does not negatively impact other
Contracts;

(iii) A competitive process was used for the original agreement; and

(iv) The initial Solicitation was or will be advertised in Oregon.

(B) Special Procurements pursuant to ORS 279B.085 and related
Rules, except as expressly delegated to the Authorized Agencies pursuant
to OAR 125-247,0288;

(C) Sole-Source Procurements in accordance with ORS 279B.075 and
OAR 125-247-0275;

(D) Emergency Procurements in accordance with ORS 279B.080,
279C.335(5), OAR 125-248-0200, or related rules;

(E) Federal program Procurements in accordance with ORS
279A.180 and OAR 125-246-0360;

(F) All Procurements otherwise delegated to an Authorized Agency
pursuant to this Section (7) if the State Procurement Office, at its own dis-
cretion, assumes this delegated authority, based upon its determination that
any Authorized Agency refuses or fails to comply with any delegation
described in this Section (7).

(8) Supplemental Delegations by the State Procurement Office:

(a) Any Authorized Agency may submit a request for delegation to the
State Procurement Office for Procurement authority in accordance with the
requirements of the Public Contracting Code, this Rule, and the policy of
the Department.

(b) The Department will identify in policy the necessary requirements
for requesting and obtaining delegated authority pursuant to this Rule.

(c) The State Procurement Office may delegate and revoke its
Procurement authority, in whole or in part, to an Authorized Agency, in
accordance with this Rule and the policy of the Department. All delegations
must be approved in Writing by the Chief Procurement Officer of the State
Procurement Office and based upon a determination, considering relevant
factors set forth in the Policy of the Department The State Procurement
Office may delegate its authority to meet short-term demands upon its staff
and resources, arising from unusual circumstances.

(9) Other Requirements:

(a) Authorized Agencies must maintain good contracting procedures
in accordance with the Public Contracting Code and related rules.
Delegation of authority does not exempt an individual or an Authorized
Agency from the requirements of the Public Contracting Code, related
rules, and policies of the Department. To the extent applicable, an individ-
ual or Authorized Agency receiving any delegated authority is responsible
for following the Public Contracting Code and related rules, unless other-
wise indicated.

(b) Any delegation of authority pursuant to this Rule may be revoked
by the delegator, provided the revocation is in Writing and the delegatee
receives reasonable notice of the revocation. The revocation must be based
upon a determination, as set forth in the policy of the Department.

(c) The Authorized Agency must maintain copies of letters or agree-
ments granting delegation of authority.

(d) When an Authorized Agency has delegated authority pursuant to
this Rule, the Authorized Agency’s signature must be deemed both the exe-

cution and approval of the Contract.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.075, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05
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125-246-0200
Affirmative Action; Limited Competition Permitted

Pursuant to ORS 279A.100, an Authorized Agency may limit compe-
tition on Public Contracts for Supplies and Services, or on other Public
Contracts with an estimated cost of $50,000 or less to carry out affirmative
action policies, in accordance with any policies and procedures established

by the Department.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.100
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0210
Subcontracting to and Contracting with Emerging Small Businesses;
DBE Disqualification

(1) As set forth in ORS 279A.105, an Authorized Agency may require
a Contractor to subcontract some part of a Contract to, or to obtain materi-
als to be used in performing the Contract from:

(a) A business enterprise that is certified under ORS 200.055 as an
emerging small business; or

(b) A business enterprise that is:

(A) Certified under ORS 200.055 as an emerging small business; and

(B) Is located in or draws its Workforce from economically distressed
areas, as designated by the Oregon Economic and Community
Development Department.

(2) A subcontractor certified under ORS 200.055 as an emerging
small business is located in or draws its Workforce from economically dis-
tressed areas if:

(a) Its principal place of business is located in an area designated as
economically distressed by the Oregon Economic and Community
Development Department pursuant to administrative rules adopted by the
Oregon Economic and Community Development Department; or

(b) The Contractor certifies in Writing to the Authorized Agency that
a substantial number of the subcontractor’s employees, or subcontractors
that will manufacture the Goods or complete the services under the
Contract, reside in an area designated as economically distressed by the
Oregon Economic and Community Development Department pursuant to
administrative rules adopted by the Oregon Economic and Community
Development Department. For the purposes of making the foregoing deter-
mination, the Authorized Agency must determine in each particular
instance what proportion of a Contractor’s or subcontractor’s employees or
subcontractors constitute a substantial number.

(3) Authorized Agencies must include in each Solicitation Document
a requirement that Offerors certify in their Offers in a form prescribed by
the Authorized Agency, that the Offeror has not and will not discriminate
against a subcontractor in the awarding of a subcontract because the sub-
contractor is a minority, women or emerging small business enterprise cer-
tified under ORS 200.055.

(4) DBE Disqualification:

(a) An Authorized Agency may disqualify a Person from considera-
tion of award of the Authorized Agency’s Contracts under ORS 200.065(5),
or suspend a Person’s right to bid on or participate in any Public Contract
pursuant to ORS 200.075(1) after providing the Person with notice and a
reasonable opportunity to be heard in accordance with sections (d) and (e)
of this section.

(b) As provided in ORS 200.065 and 200.075 an Authorized Agency
may disqualify or suspend a Person’s right to submit an Offer or to partici-
pate in a Contract (e.g., act as a subcontractor) as follows:

(A) For a DBE Disqualification under ORS 200.065, the Authorized
Agency may disqualify a Person upon finding that the Person engaged in
any of the activities made unlawful by ORS 200.065(1) or (2), or if the
Person has been disqualified by another Authorized Agency pursuant to
ORS 200.065.

(B) For a DBE Disqualification under ORS 200.075, the Authorized
Agency may suspend a Person upon finding that the Person engaged in any
of the acts prohibited by ORS 200.075(a) through (c).

(c) An Authorized Agency may disqualify or suspend a Person’s right
to submit Offers or participate in Public Contracts only for the length of
time permitted by ORS 200.065 or 200.075, as applicable.

(d) The Authorized Agency must notify the Person in Writing of a
proposed DBE Disqualification pursuant to this section, served personally
or by registered or certified mail, return receipt requested. This notice must:

(A) State that the Authorized Agency intends to disqualify or suspend
the Person;

(B) Set forth the reasons for the DBE Disqualification;

(C) Include a statement of the Person’s right to a hearing if requested
in Writing within the time stated in the notice and that if the Authorized
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Agency does not receive the Person’s Written request for a hearing within
the time stated, the Person must have waived its right to a hearing;

(D) Include a statement of the authority and jurisdiction under which
the hearing will be held;

(E) Include a reference to the particular sections of the statutes and
rules involved;

(F) State the proposed DBE Disqualification period; and

(G) State that the Person may be represented by legal counsel.

(e) Hearing. The State Procurement Office must schedule a hearing
upon the Authorized Agency’s receipt of the Person’s timely request. The
State Procurement Office must notify the Person of the time and place of
the hearing and provide information on the procedures, right of representa-

tion and other rights related to the conduct of the hearing prior to hearing.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.200.065, 200.075, 105 279A.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0220
Advocate’s Office and OMWESB

(1) The “Governor’s Advocate’s Office for Minority, Women and
Emerging Small Business (Advocate’s Office)” was created in the Office of
the Governor, and the “Advocate for Minority, Women and Emerging Small
Business” is the individual appointed by the Governor to advise the
Governor, Legislature and Director’s Office on issues related to the inte-
gration of minority, women and emerging small business into the main-
stream of the Oregon economy and business sector. The Advocate oversees
the resolution of business concerns with Authorized Agencies impacting
certified disadvantaged, minority, women and emerging small businesses
(DMWESB). The Advocate is also charged with maintaining the Oregon
Opportunity Register and Clearinghouse to facilitate the timely notice of
business and contract opportunities to DMWESB firms certified by the
Office of Minority, Women and Emerging Small Businesses pursuant to
ORS 200.025.

(2) The “Office of Minority, Women and Emerging Small Business
(OMWESB), located in the Department of Consumer and Business
Services, administers the certification process for the Disadvantaged
Business Enterprise (DBE), Minority Business Enterprise/Women Business
Enterprise (MBEWBE), and Emerging Small Business (ESB) Programs. As
the sole certification authority in Oregon for disadvantaged, minority-and
woman-owned businesses, and emerging small businesses, the Office of
Minority, Women and Emerging Small Business (OMWESB) provides cer-
tification services for disadvantaged, minority, woman and emerging small
businesses, pursuant to ORS 200.025 and 200.055.

(3) A “Disadvantaged Business Enterprise” means a small business
concern which is at least 51 percent owned by one or more socially and eco-
nomically disadvantaged individuals, or, in the case of any corporation, at
least 51 percent of the stock of which is owned by one or more socially and
economically disadvantaged individuals and whose management and daily
business operations are controlled by one or more of the socially and eco-
nomically disadvantaged individuals who own it.

(4) An “Emerging Small Business” is a business with its principal
place of business located in this State; a business with average annual gross
receipts over the last three years not exceeding $1 million for construction
firms and $300,000 for non-construction firms business which has fewer
than 20 employees; an independent business (not a subsidiary, affiliate, or
successor company of another business whose average gross receipts would
exceed the stated limits); and a business properly licensed and legally reg-
istered in this State.

(5) A “Minority or Women Business Enterprise” is a small business
concern which is at least 51 percent owned by one or more minorities or
women, or in the case of a corporation, at least 51 percent of the stock of
which is owned by one or more minorities or women, and whose manage-
ment and daily business operations are controlled by one or more of such
individuals, pursuant to ORS 200.005.

(6) The general policy of the Department and these Rules is to expand
economic opportunities for Disadvantaged Business Enterprises, Minority
Business Enterprises, Women Business Enterprises and Emerging Small
Businesses by exposing them to contracting and subcontracting opportuni-
ties available through Public Contracts, pursuant to ORS 279A.105 and
based upon the Legislative findings set forth in ORS 200.015.

(7) The Agency must support the participation of Minority, Women
owned and Emerging Small Businesses in its purchasing processes by noti-
fying the Advocate for Minority, Women and Emerging Small Business as
required under ORS 200.035.

(8) When a Public Improvement Contract is less than $100,000 and
the Offerors are being drawn exclusively from a list of Certified Emerging

Oregon Bulletin

53

Small Businesses maintained by the Office of Minority, Women and
Emerging Small Business, the Authorized Agency may let the Contract
without formal competitive sourcing methods after a good faith effort to
obtain a minimum of three competitive Quotes from Emerging Small
Businesses. To obtain maximum exposure for all firms and guard against
favoritism, care must be taken to obtain Quotes from different firms each
time the list is used. The Authorized Agency must keep a Written record of
the source and amount of the Quotes received and comply with the require-
ments, as applicable, of this Rule.

(9) In carrying out the policy of affirmative action, by appropriate
ordinance, resolution or rule, an Authorized Agency may limit competition
for a Public Contract for Supplies and Services, or for any other Public
Contract estimated to cost $50,000 or less, to businesses owned by
Certified Minority, Women and Emerging Small Businesses through the
Office of Minority, Women and Emerging Small Business, pursuant to ORS
279A.100(3).

(10) No Special Procurement pursuant to ORS 279B.085 and no
exemption pursuant to ORS 279C.335 approved by the Chief Procurement
Officer of the State Procurement Office waives or excepts the requirement
of ORS 200.035, that “All state agencies must provide timely notice of all
contract and bid request Solicitations in excess of $5,000 to the Advocate
for Minority, Women and Emerging Small Business.” All Agencies must

comply with ORS 200.035, notwithstanding the Public Contracting Code.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.100, 279A.105
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0300
Preference for Oregon Supplies and Services; Nonresident Bidders

(1) Award When Offers Identical. When an Authorized Agency
receives Offers identical in price, fitness, availability and quality, and
chooses to award a Contract, the Authorized Agency must award the
Contract based on the following order of precedence:

(a) The Authorized Agency must award the Contract to the Offeror
among those submitting identical offers that is offering Supplies and
Services that have been manufactured or produced in Oregon.

(b) If two or more Offerors submit identical Offers, and both offer
Supplies and Services or Personal Services manufactured or produced in
Oregon, the Authorized Agency must award the Contract by drawing lots
among the identical Offers offering Supplies and Services that have been
manufactured or produced in Oregon. The Offerors that submitted the iden-
tical Offers subject to the drawing of lots must be given notice and an
opportunity to be present when the lots are drawn.

(c) If the Authorized Agency receives identical Offers, and none of
the identical Offers offer Supplies and Services manufactured or produced
in Oregon, then the Authorized Agency must award the Contract by draw-
ing lots among the identical Offers. The Offerors that submitted the identi-
cal Offers subject to the drawing of lots must be given notice and an oppor-
tunity to be present when the lots are drawn.

(2) Determining if Offers are Identical. An Authorized Agency must
consider Offers identical in price, fitness, availability and quality as fol-
lows:

(a) Bids received in response to an Invitation to Bid are identical in
price, fitness, availability and quality if the Bids are Responsive, and offer
the Supplies and Services described in the Invitation to Bid at the same
price.

(b) Proposals received in response to a Request for Proposals are
identical in price, fitness, availability and quality if they are Responsive and
achieve equal scores when scored in accordance with the evaluation crite-
ria set forth in the Request for Proposals.

(c) Proposals received in response to a Special Procurement conduct-
ed pursuant to ORS 279B.085 are identical in price, fitness, availability and
quality if, after completing the contracting procedure approved by the State
Procurement Office, the Authorized Agency determines, in Writing, that
two or more Proposals are equally Advantageous to the Authorized Agency.

(3) Determining if Supplies and Services or Personal Services are
Manufactured or Produced in Oregon. For the purposes of complying with
section 1 of this Rule, Authorized Agencies may request, either in a
Solicitation Document, following Closing, or at any other time determined
appropriate by the Authorized Agency, any information the Authorized
Agency determines is appropriate and necessary to allow the Authorized
Agency to determine if the Supplies and Services are manufactured or pro-
duced in Oregon. An Authorized Agency may use any reasonable criteria to
determine if Supplies and Services are manufactured or produced in
Oregon, provided that the criteria reasonably relate to that determination,
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and provided that the Authorized Agency applies those criteria equally to
each Offeror.

(4) Procedure for Drawing Lots. In any instance when this Section
calls for the drawing of lots, the Authorized Agency must draw lots by a
procedure that affords each Offeror subject to the drawing a substantially
equal probability of being selected, and that does not allow the person mak-
ing the selection the opportunity to manipulate the drawing of lots to

increase the probability of selecting one Offeror over another.
Stat. Auth.: ORS 279A.065(5)(a); ORS 279A.070
Stats. Implemented: ORS 279A.120
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0310
Reciprocal Preferences

When evaluating Bids pursuant to OAR 125-247-0255 through 125-
247-0264, 125-249-0390 or 125-249-0640 through 125-249-0660,
Authorized Agencies must add a percentage increase to the Bid of a
Nonresident Bidder equal to the percentage, if any, of the preference that
would be given to that Bidder in the state in which the Bidder resides. An
Authorized Agency may rely on the list prepared and maintained by the
Department pursuant to ORS 279A.120(4) to determine both:

(1) Whether the Nonresident Bidder’s state gives preference to in-
state bidders; and

(2) The amount of such preference.
Stat. Auth.: ORS 279A.065(5)(a); ORS 279A.070
Stats. Implemented: ORS 279A.120

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0320
Recycling; Definitions

(1) “Post-consumer Waste” means a finished material that would nor-
mally be disposed of as solid waste, having completed its life cycle as a
consumer item. “Post-consumer Waste” does not include manufacturing
waste.

(2) “Recycled Material” means any material that would otherwise be
a useless, unwanted or discarded material except for the fact that the mate-
rial still has useful physical or chemical properties after serving a specific
purpose and can, therefore, be reused or recycled.

(3) “Recycled PETE Product” means a product containing post-con-
sumer polyethylene terephthalate material.

(4) “Secondary Waste Materials” means fragments of products or fin-
ished products of a manufacturing process that has converted a virgin
resource into a commodity of real economic value, and includes post-con-
sumer waste, but does not include excess virgin resources of the manufac-
turing process. For paper, “secondary waste materials” does not include
fibrous waste generated during the manufacturing process such as fibers
recovered from waste water or trimmings of paper machine rolls, mill
broke, wood slabs, chips, sawdust or other wood residue from a manufac-

turing process.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.125, 279A.145, 279A.150, 279B.270, 279B.280
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0321
Recycling Policy

(1) The Department promotes the Procurement by all Authorized
Agencies of products made from Recycled Materials in accordance with
ORS 279A.125 and 279A.270.

(2) When purchasing supplies, materials, equipment, or pursuant to
Subsection (2)(c), personal services, Authorized Agencies must:

(a) Review the procurement Specifications currently utilized in order
to eliminate, wherever economically feasible, discrimination against the
Procurement of recovered resources or Recycled Materials;

(b) Develop purchasing practices that, to the maximum extent eco-
nomically feasible, assure purchase of materials which are recycled or
which may be recycled or reused when discarded. The Department will
make Recycled Products and materials available to Authorized Agencies
whenever they can be obtained;

(c) For Goods, provide incentives for the maximum possible use of
recovered resources and Recycled Materials, wherever economically feasi-
ble, in all procurement Specifications issued.

(3) Pursuant to ORS 279A.125, notwithstanding provisions of law
requiring the Department to award a Contract to the lowest or best Offeror,
the State Procurement Office must give preference to the procurement of
Goods manufactured from Recycled Materials, if the Recycled Product’s
costs do not exceed the costs of nonrecycled products by more than 5%, or
a higher percentage if a Written determination is made by the State
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Procurement Office. The requirements of ORS 279A.125 may be applied to
Authorized Agencies by agreement or policy of the Department.

(4) The Offeror must indicate in the Offer, the materials considered
relevant to the 5% preference. The 5% preference will only apply to the
value of that portion of the Offer that offers non-paper products containing
verifiable recycled contents.

(5) All Contracts must require Contractors to use, in the performance
of the Contract Work, to the maximum extent economically feasible,
Recycled Paper;

(a) All Contracts must require Contractors to use, in the performance
of the Contract Work, to the maximum extent economically feasible, recy-
cled PETE products, as well as other recycled plastic resin products.
“Recycled PETE products” means a product containing post-consumer
polyethylene terephthalate material. The Department must provide guide-
lines to Authorized Agencies and Contractors on the availability of neces-
sary Goods that contain recycled PETE, as well as other recycled plastic
resin supplies and materials; the Department must also identify suppliers
able to provide necessary Goods containing recycled PETE, as well as other
recycled plastic resin supplies and materials, pursuant to ORS 279A.150.

(b) All Authorized Agencies must include the following language in
any Invitation to Bid or Request for Proposal: “Vendors must use recycla-
ble products to the maximum extent economically feasible in the perform-
ance of the contract Work set forth in this document,” pursuant to ORS
279B.270(2); and

(c) The Department must include Recycled Product purchasing infor-
mation within publications and training programs provided to local gov-
ernments requesting state government purchasing assistance, pursuant to

ORS 279A.145.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.125, 279A.145, 279A.150, 279B.270, 279B.280
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0322
Preference for Recycled Materials

(1) Notwithstanding provisions of law requiring an Authorized
Agency to award a Contract to the lowest or best Offeror, and in accordance
with Subsection (2) of this Section, an Authorized Agency charged with the
Procurement of Goods for any public use must give preference to the
Procurement of Goods manufactured from Recycled Materials whenever
the Authorized Agency uses Competitive Sealed Bidding or Competitive
Sealed Proposals pursuant to ORS 279B.055 or 279B.060, respectively, and
as set forth in this Rule.

(2) In comparing Goods from two or more Offerors, if at least one
Offeror offers Goods manufactured from Recycled Materials and at least
one Offeror does not, an Authorized Agency must select the Offeror offer-
ing Goods manufactured from Recycled Materials if each of the following
four conditions exists:

(a) The Recycled Product is available;

(b) The Recycled Product meets applicable standards;

(c) The Recycled Product can be substituted for a comparable non-
recycled product; and

(d) The Recycled Product’s costs do not exceed the costs of non-recy-
cled products by more than five percent (5%), or a higher percentage if a
Written determination is made by the Authorized Agency and set forth in
the Solicitation Document. For purposes of making the foregoing determi-
nation, the Authorized Agency must consider the costs of the Goods fol-
lowing any adjustments the Authorized Agency makes to the price of the
Goods for purposes of evaluation pursuant to OAR 125-246-0310.

(3) For the purposes of this Section, an Authorized Agency must
determine if Goods are manufactured from Recycled Materials in accor-
dance with standards established by the State Procurement Office.

(4) Offerors must certify in their Offers:

(a) The minimum, if not exact, percentage of Recycled Product in all
materials and supplies offered; and

(b) Both the post-consumer and secondary waste content thereof.
Offerors may certify a zero percent Recycled Product content. This certifi-
cation applies to Public Improvement products and all other Procurements.

(5) To be eligible for a preference under ORS 279A.125 and this Rule:

(a) The Offeror must indicate which materials and supplies contain
verifiable recycled content; and

(b) Such products must meet the requirements of ORS 279A.125 and
this Rule.

(6) A preference under ORS 279A.125 will only be applied to those
products in the Offer that contain verifiable recycled content.

(7) Offers that contain false information about (i) the percentage of
Recycled Product, post-consumer and secondary waste content, or (ii) ver-

January 2005: Volume 44, No. 1



ADMINISTRATIVE RULES

ifiable recycled content, must be rejected as nonresponsive, and the Offeror
offering false information may be deemed non-responsible.

(8) Contracts awarded as a result of a preference under ORS
279A.125 are subject to such investigation, including but not limited to,
audits, plant visitations, examination of invoices, laboratory analysis, and
other documents, etc., as the Department deems necessary to confirm that
the products supplied therein contain the percentages of Recycled Product,
post-consumer and secondary waste stated in the Offer.

(9) Failure to provide products containing the percentages of
Recycled Product, post-consumer and secondary waste stated in the Offer
may result in:

(a) The Contractor reimbursing the State for the portion of the
Contract Price that is attributable to the preference applied under ORS
279A.125;

(b) Contract termination; or

(c) Both (a) and (b), or such other remedies as the Department deems
appropriate.

Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279A.125

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0323
Recycled Paper and Paper Products

(1) The Department promotes the use of Recycled Paper and paper
products, and no less than 35% of Authorized Agency Procurements of
paper products may be from Recycled Paper Products, pursuant to ORS
279A.155.

(2) Paper and paper products that contain significant quantities of
Recycled Materials will be made available to Authorized Agencies in all
grades where it can be obtained. Purchase of Recycled Paper and paper
products is mandatory when the cost of such Recycled Paper or paper prod-
ucts is no more than five (5%) higher than the cost of the same quality paper
or paper products containing little or no Recycled Paper. The State
Procurement Office must give a preference of up to five percent (5%) pur-
suant to ORS 279A.125(2), to suppliers of Recycled Paper and paper prod-
ucts, over the lowest price of non Recycled Paper and paper products if the
fitness and quality of the Recycled Paper content paper meet Specification
requirements and the type of Recycled Paper content is equivalent to the
same type of virgin material.

(3) Except as provided in this rule, Recycled Paper and paper prod-
ucts, regardless of cost, will be available to Authorized Agencies on a
Recycled Paper agreement. Authorized Agencies that find it economically
feasible to exceed the incentive in Section (2) of this Rule for Recycled
Paper may do so either by use of agreements for Recycled Paper or by indi-
cating on their purchase request the percentage of Recycled Paper incentive

which is economically feasible for them.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.125, 270A.155
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0324
Recycling: Food Service and Food Packaging

(1) The Department promotes the use of recyclable or biodegradable
products for food service and packaging.

(2) The five percent (5%) preference in ORS 279A.125(2) must apply
to purchases of Recycled Products for food service and packaging that are
not paper products. The minimum purchase in ORS 279A.155 of at least
thirty-five percent (35%) must apply to purchases of Recycled Products for
food service and food packaging that are 100% paper or paper products.

(3) Recyclable or Biodegradable Products for food service and pack-
aging will be made available for purchase by Authorized Agencies.

(4) Authorized Agencies are required to purchase recyclable or
biodegradable food service and packaging products when purchasing sup-
plies.

(5) The Department must include a provision in all food service
Contracts and extensions to such Contracts, requiring the use of recyclable
or biodegradable food service products when such products are readily
available, meaning deliverable within 30 days of placement of an order by
the food service Contractor to its supplier. This period of time may be less
or more, as industry standards for various commodities indicate.

(6) The Department must encourage its suppliers to provide
biodegradable or Recycled Products as substitutes.

(7) The Department must use best efforts to obtain and use biodegrad-
able or Recyclable Products as substitutes for products that are non-

biodegradable or non-recyclable.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.125, 270A.155
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05
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125-246-0330
State Procurement

(1) The Department must conduct all Procurements and administer
the contracting for Supplies and Services; Architectural, Engineering and
Land Surveying Services and Related Services; and Public Improvements
for the Agencies, pursuant to ORS 279A.140 and 279C.105(1). Delegations
of authority in accordance with OAR 125-246-0170 do not relieve the
Department of this responsibility. To advance the conduct of Procurements
including administration of Contracts, the State Procurement Office pro-
vides leadership and services for innovative, responsive, and accountable
public Procurement. The following Sections (2) through (4) of this Rule
applies only to Trade Services, Personal Services, and Architectural,
Engineering and Land Surveying and Related Services (for the purposes of
this Rule only, “services”).

(2) Independent Contractor Status. The Authorized Agency must
develop a Statement of Work for services that will not result in an employ-
ee relationship with the potential Contractor. The Authorized Agency and
Contractor(s) must complete the Independent Contractor Certification,
whether by form or an Architectural, Engineering and Land Surveying
Services and Related Services Contract provision (Contract Provision). If
the individual cannot certify Independent Contractor status, the Authorized
Agency may not contract with the individual using a Personal Services
Contract, including Architectural, Engineering and Land Surveying
Services and Related Services, except as otherwise allowed in Subsection
(2)(f) of this Rule:

(a) An Independent Contractor Certification by form or Contract
Provision, must be part of each contract;

(b) A corporation is not considered an employee of the Authorized
Agency. If the Contractor is a corporation, the Independent Contractor
Certification is not required. However, if the Contractor is a professional
corporation, the Independent Contractor certification is required. A profes-
sional corporation is a corporation organized under ORS chapter 58, or a
similar statute in another state, and is used by certain professions. The cor-
poration representative’s certification of corporation status or a certification
by the Authorized Agency verifying the Contractor’s status with the
Corporation Division of the Secretary of State’s Office, must be submitted
upon Contract approval.

(c) If the nature of the services or project is such that an
employee/employer relationship will exist, the Authorized Agency must
hire the individual through normal personnel procedures.

(d) The Contract must include the Contractor’s legal name, address,
and Social Security or federal tax identification number.

(e) The Contract must provide that the Contractor is responsible for
federal Social Security, except those categories excluded by law, and for
any federal or state taxes applicable to the contract payment.

(f) When an individual cannot certify that he or she satisfies four or
more of the Independent Contractor criteria of the Independent Contractor
Certification, the Authorized Agency may contract with the individual only
if the State Procurement Office, in consultation with the Department of
Justice, approves the Contract upon a determination by the State
Procurement Office that the Contractor is an Independent Contractor and
the Contract will not result in undue risk to the State.

(3) Tax Compliance. No Contract or other agreement for more than
$1,000 may be entered into, renewed or extended with any Person unless
the Person certifies in Writing, under penalty of perjury, that the Person is
not in violation of any tax laws described in ORS 305.385(6)(7).

(4) Requirements to Transact Business in Oregon:

(a) A Contractor who is a corporation, partnership, or who has an
assumed business name must be registered with the Secretary of State
Office as required by ORS chapters 58, 60, 62, 63, 65, 67, 70, and 648.

(b) In addition, for Contracts requiring the services of one or more
architects, engineers, and land surveyors, these Consultants must be regis-
tered with the appropriate licensing boards under the provisions of ORS

671.020, 672.020, and 672.025.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070; Sec.335, Ch. 794, OL 2003 (HB 2341)
Stats. Implemented: ORS 279A.140, 279C.105(1)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0335
Authority and Standards for Personal Services Contracts

(1) Application. For the purposes of this Rule only, “Personal
Services” includes Architectural, Engineering and Land Surveying Services
and Related Services.

(2) Identification of Personal Services Contracts.

(a) Pursuant to ORS 279A.140(2)(h), the State Procurement Office
may designate Contracts or classes of Contracts as Personal Services
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Contracts for the purposes of reporting Personal Services Contracts in
accordance with ORS 279A.140 and identifying the appropriate required
procedures in accordance with ORS 279A.070 and 270A.140. In the event
of uncertainty or disagreement as to the status of any particular contract or
class of contracts, the State Procurement Office may determine whether the
Work calls for the performance of Personal Services.

(b) The Authorized Agency must identify within the contract that the
Authorized Agency is contracting for personal services. A failure to ade-
quately describe personal services within the contract will not invalidate the
procurement or contract if the Authorized Agency properly used a sourcing
method pursuant to ORS 279B.055 through 279B.085 or 279C.100 through
279C.125 and substantially followed the related Rules regarding screening,
selection, evaluation, award, and approval in accordance with these Rules,
OAR 125-246-0345 through 125-246-0355 or 125-246-0100 through 125-
246-0320.

(3) Independent Contractor. An Authorized Agency may, within the
limits of its delegation under OAR 125-246-0170 and its legislatively-
approved budget, contract for Personal Services with Providers who are
Independent Contractors. “Independent Contractor” means a Person who
provides services to an Authorized Agency in which the Authorized Agency
neither controls nor has the right to control the means or manner by which
Work is performed. The Authorized Agency may control the results of the
services, but not control the means or manner of Contractor’s performance
of the Work.

(4) Within the parameters of employment, Workers’ compensation,
and other relevant state and federal laws, and after meeting any collective
bargaining agreements, an Authorized Agency may contract for Personal
Services when:

(a) The Authorized Agency has complied with any labor-related
agreements;

(b) The Work cannot be done in a reasonable time with the Authorized
Agency’s own Workforce;

(¢) An independent and impartial evaluation is required; or

(d) It will be less expensive to contract for the Work.

(5) The Authorized Agency may not use Personal Services Contracts
to obtain and pay for the services of an employee. If a Contractor is not an
Independent Contractor, the Authorized Agency may not enter into a
Personal Services Contract with the Contractor; instead, the Authorized
Agency must follow personnel policies for employment options.

(6) Contracting Out for Services Provided by Employees.

(a) Where the Authorized Agency is contemplating contracting for
Work performed by Authorized Agency employees represented by a labor
organization, the Authorized Agency must review the relevant collective
bargaining agreement to ensure the contract complies with the provisions
and, if applicable, the requirements of ORS 279A.140.

(b) Whenever the Authorized Agency pays more in a given 12-month
period to a Provider under a Personal Services Contract for services histor-
ically performed by state employees than would have been paid to the
Authorized Agency employee performing the same Work, the Authorized
Agency must report that fact, with a justifying statement to the Department.

The report must be made at the conclusion of each fiscal year.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0345
Procedures for Personal Services Contracts.

(1) Contract Forms for Architectural, Engineering and Land
Surveying Services and Related Services. Authorized Agencies must com-
ply with OAR 125-248-0300(1).

(2) Contract Forms for other Personal Services Contracts. Authorized
Agencies must use the forms provided by the State Procurement Office for
Contracts for Personal Services.

(a) If an Authorized Agency obtains approval in accordance with this
Rule, it may enter into a Personal Services Contract containing terms and
conditions other than those in the approved form for one-time acquisitions
of Personal Services. The Authorized Agency must provide the State
Procurement Office with a copy of the proposed Personal Services Contract
that shows the specific terms or conditions that the Authorized Agency
wishes to revise. The Authorized Agency must obtain State Procurement
Office approval of any revisions to the terms and conditions of the form,
other than revisions to exhibits included with the form before it enters into
the Personal Services Contract. The State Procurement Office may approve
such a revision to its form Contract for Personal Services by facsimile,
email, letter or any other method that provides an objective means to veri-
fy State Procurement Office approval.
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(b) Upon an Authorized Agency’s request, the State Procurement
Office may approve a revised form Contract for repeated use for a specific
class or classes of transactions.

(c) The Authorized Agency must review the approved Contract form
at least every two years. If upon review the Authorized Agency revises the
Contract form, the Authorized Agency must obtain State Procurement
Office approval prior to using the revised Contract form.

(3) Screening, Selection, Evaluation and Award Procedures. An
Authorized Agency must follow the procedures set forth in Division 248 of
these Rules when contracting for Architectural, Engineering and Land
Surveying Services and Related Services. For all other Personal Services
Contracts, an Authorized Agency must select a sourcing method from the
seven methods available pursuant to ORS 279B.055 through 279B.085 and
follow the screening, selection, evaluation and award procedures set forth
for the selected sourcing method in Division 247 of these Rules.

(4) Amendments and Reinstatements. The procedures for
Amendments and reinstatements are found in OAR 125-246-0560 and 125-
246-0565, respectively. Procedures for Amendments and reinstatements for
Architectural, Engineering and Land Surveying Services and Related

Services are found in OAR 125-248-0320 and 125-248-0300, respectively.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.70, 279A.140(h)(B)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0350
Approval of Personal Services Contracts

(1) Application. For the purposes of this Rule only, “Personal
Services” includes Architectural, Engineering and Land Surveying Services
and Related Services.

(2) State Procurement Office Approval. Except as provided in OAR
125-246-0170, the State Procurement Office must approve all Personal
Services Contracts exceeding $150,000 before the Authorized Agency exe-
cutes the Contract.

(3) Requisite Approvals First. All requisite approvals must be
obtained, including the approval of the Attorney General, if required,
before any Personal Services Contract entered into by an Authorized
Agency becomes binding upon the State and before any service may be per-
formed or payment made under the Contract, unless the Contract is exempt
from the prohibition against services being performed before review for
legal sufficiency is obtained under ORS 291.047(6).

(4) Legal Sufficiency Review. The State Procurement Office may not
approve a Personal Services Contract calling for payment of more than
$75,000 before the Attorney General approves this Personal Services
Contract, if the review and approval of the Attorney General is required
under ORS 291.047 or 291.049.

(5) Types of Approvals.

(a) When Attorney General legal sufficiency approval is required
under ORS 291.047, the Authorized Agency must seek legal approval;

(b) When an Authorized Agency contracts for services normally pro-
vided by another Authorized Agency or for services for which another
Authorized Agency has statutory responsibilities, the Authorized Agency is
required to seek the other Authorized Agency’s approvals, prior to final
approval by the State Procurement Office. Examples of these special
approvals include, but are not limited to:

(A) Department, Risk Management Division for providing tort liabil-
ity coverage.

(B) Department, Information Resource Management Division
(IRMD), Publishing and Distribution for printing services;

(C) Department, State Controller’s Division for accounting services;

(D) Office of the Treasurer, Debt Management Division for financial
and bond counsel services (bond counsel services also require the approval
of the Attorney General); and

(E) Department, Information Resources Management Division for
information-system related and telecommunications services. The
Authorized Agency is also encouraged to use this Division’s Enterprise
Planning and Policy Section as a resource in carrying out information sys-
tem-related projects. This may include:

(i) Assistance to the Authorized Agency in developing Statements of
Work related to information system projects;

(ii) Reviews to assure consistency with State standards and direction;
and

(iii) A listing of vendors that provide information system-related serv-
ices.

(c) The Authorized Agency’s and Contractor’s execution must be
obtained;
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(d) The State Procurement Office approval, when required, is last.
The State Procurement Office must use its best efforts to approve all
Personal Services Contracts within five (5) business days. A longer period
might be necessary for Contracts that are incomplete or Contracts where
additional information must be acquired.

(6) Attorney or Financial Auditing Services.

(a) The Attorney General has sole authority to contract for attorney
services. Exceptions may be granted in Writing on a case-by-case basis
only by the Attorney General;

(b) The Secretary of State Audits Division has sole authority to con-
tract for financial auditing services. Exceptions may be granted in Writing

on a case-by-case basis only by the Secretary of State Audits Division.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.140(2)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0351
Acquiring Services Before Obtaining Requisite Approvals

(1) Application. For the purposes of this Rule only, “Personal
Services” includes Architectural, Engineering and Land Surveying Services
and Related Services.

(2) Personal Services may be performed before all requisite approvals
are obtained under a Personal Services Contract if the Personal Services
Contract is exempt from the prohibition against services being performed
before review for legal sufficiency is obtained under ORS 291.047(6). The
process set forth in this Rule is intended to allow Authorized Agencies to
acquire services before obtaining all requisite approvals for those Personal
Services Contracts that call for payments of less than the Threshold for
legal sufficiency review by the Attorney General.

(3) The State Procurement Office may authorize an Authorized
Agency to acquire services before obtaining all requisite approvals when
circumstances exist that require prompt action to protect the interests of the
State. An Authorized Agency may seek such authorization for a Personal
Services Contract or a class of Personal Services Contracts to address spe-
cific recurring needs to acquire services on short notice. An Authorized
Agency seeking the State Procurement Office’s authorization must describe
particular circumstances that make it impracticable to obtain all requisite
approvals before acquiring services. The State Procurement Office will
only authorize an Authorized Agency to acquire services before obtaining
all requisite approvals if the Authorized Agency follows the procedures set
forth in this Rule. The State Procurement Office’s authorization pursuant to
this Rule only allows the Authorized Agency to acquire services before
obtaining all requisite approvals. It does not authorize the Authorized
Agency to make any payments before obtaining all requisite approvals.

(4) The Authorized Agency seeking the State Procurement Office’s
authorization to acquire services before obtaining all requisite approvals
must provide:

(a) Written findings to The State Procurement Office that describe the
specific recurring circumstances that require the Authorized Agency to take
prompt action to protect the interests of the State because they create sub-
stantial risk of loss, damage, interruption of services or threat to public
health or safety. The Authorized Agency must also describe why, under
these specific circumstances, it will be impracticable to obtain all requisite
approvals before acquiring services;

(b) The Personal Services Contract form that the Authorized Agency
will use for the Contract entered into after acquiring services, but before
making payments.

(c) Documentation demonstrating that the Authorized Agency has
established procedures to administer the Contract or class of Contracts, for
which it seeks authorization.

(5) The State Procurement Office after review of the material required
by Section (4) above, may authorize the Authorized Agency to acquire the
specific services under the specific circumstances described in response to
Section (4)(a) above before obtaining all requisite approvals. If the State
Procurement Office provides authorization, the State Procurement Office
will do so in Writing, subject to any conditions or limitations the State
Procurement Office deems appropriate, including but not limited to the
duration of the authorization, and any other terms and conditions the State
Procurement Office may determine are appropriate.

(6) If Authorized Agency acquires services before obtaining all requi-
site approvals when authorized by the State Procurement Office, the
Authorized Agency, as soon as practicable after acquiring the services,
must enter into a Written Contract in the form submitted by the Authorized
Agency and approved by the State Procurement Office. The Authorized
Agency must not revise the terms of the approved Contract form submitted
by Authorized Agency without the State Procurement Office’s approval.
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(7) The Authorized Agency must not make any payments for services
before obtaining all requisite approvals.

(8) The State Procurement Office authorization to perform services
before obtaining all requisite approvals does not exempt the Authorized
Agency from obtaining legal sufficiency review, if required under the pro-
visions of ORS 291.047.

(9) An Authorized Agency authorized to perform services before
obtaining all requisite approvals must follow all applicable screening and

selection requirements unless otherwise exempt from those requirements.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.140(2)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0352
Retroactive Approval of Public Contracts

Authorized Agencies must comply with OAR 125-246-0575.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279A.140(2)

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0353
Reporting Requirements for Personal Services Contracts

(1) Application. For the purposes of this Rule only, “Personal
Services” includes Architectural, Engineering and Land Surveying Services
and Related Services.

(2) The State Procurement Office maintains an electronic reporting
system within ORPIN for the Authorized Agency and a report form for
reporting Personal Services Contracts. The Authorized Agency must submit
this report form to the State Procurement Office for each Contract and sub-
sequent Contract Amendment. The report form must include the Authorized
Agency name, not-to-exceed amount of the Contract, the name of the
Contractor, the duration of the Contract, and its basic purpose. The State
Procurement Office will provide a copy of the report form for an
Authorized Agency without access to the ORPIN. Whenever an Authorized
Agency pays more in a calendar year under a Personal Services Contract
for services historically performed by state employees than the Authorized
Agency would have paid to the Authorized Agency’s employees perform-
ing the same Work, the Authorized Agency must so report to the
Department and include in the report a statement of justification for the
greater costs, pursuant to ORS 279A.140(2)(h)(A)(i).

(3) The State Procurement Office must submit a report to the
Legislature concerning Authorized Agency use of Personal Services
Contracts. The report, by statute, must include the name of the Authorized
Agency, the not-to-exceed amount of the Contracts, the name(s) of
Contractor(s), the duration of Contract(s) and the basic purpose of the
Contract(s). The report must also include the total dollar figure of all
Personal Services Contracts for each fiscal year.

(4) The State Procurement Office maintains an electronic file of
Personal Services Contracts report forms for public review. The electronic
file includes a justification statement, when applicable, and documentation
of the selection process for each Contract.

(5) The Authorized Agency must keep in the Procurement File all
Personal Services Contracts, justification statements, when applicable, doc-
umentation of the selection process for each Contract, and the report forms
as follows: (a) for ten (10) years beyond each Contract’s expiration date for
Architectural, Engineering and Land Surveying Services and Related
Services; and (b) for six (6) years beyond each Contract’s expiration date
for all other Personal Services Contracts. All such files may be destroyed
after ten (10) years or six (6) years, respectively, or in accordance with
another provision of law.

(6) Personal Services Contracts submitted to the State Procurement
Office for approval or filing must include the report form. The Authorized
Agency’s Procurement File should include detailed documentation of the

process.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.140(h)(A)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0355
Procurement Files

(1) This Rule applies only to Procurements exceeding the
Intermediate Procurement Threshold for Supplies and Services; the
Informal Selection Threshold for Architectural, Engineering, and Land
Surveying Services; and the Intermediate Procurement Threshold for
Public Improvements pursuant to OAR 125-247-0270, 125-248-0210, and
125-249-0160, respectively, unless a policy established by the Department
provides otherwise.

(2) Each Authorized Agency’s Procurement File must contain:
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(a) An executed Contract, if awarded;

(b) The record of the actions used to develop the Contract;

(c) A copy of the Solicitation, if any;

(d) Any required findings or statement of justification for the selec-
tion of the Provider and sourcing method pursuant to ORS 279A.200
through 279A.220 (Cooperative Procurement); 279B.055 through 085
(seven methods for Supplies and Services); 279C.100 through 279C.125
(Architectural, Engineering and Land Surveying and Related Services); or
ORS 279C.300 through 279C.450 (Public Improvements); and

(e) Documentation of Contract Administration pursuant to OAR 125-
246-0555.

(3) Each Authorized Agency’s Procurement File may also contain, if
required by the Code or these Rules:

(a) A list of prospective Providers notified of any Solicitation;

(b) The method used to advertise or notify prospective Providers;

(c) A copy of each Offer that resulted in the Award of a Contract;

(d) The method of evaluating Offers, the results of the evaluation, and
basis of selection;

(e) The record of any Negotiation of the Statement of Work and
results;

(f) A record of all material Communications regarding the Solicitation
by interested Providers pursuant to OAR 125-246-0635;

(g) All information describing how the Provider was selected, includ-
ing the basis for awarding the Contract;

(h) A copy of the Request for Special Procurement, if any;

(i) Documentation for a Federal Program purchase pursuant to OAR
125-246-0360; and

(j) Documentation related to Cooperative Procurements pursuant to
OAR 125-246-0410 et. seq.

(4) The Authorized Agency must maintain Procurement Files, includ-
ing all documentation, for a period not less than six (6) years, except for ten
(10) years beyond each Contract’s expiration date for Architectural,
Engineering and Land Surveying Services and Related Services or in for
another period of time in accordance with another provision of law.
Procurement Files must be made immediately available for review upon the

request of the State Procurement Office.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0360
Purchases Through Federal Programs

(1) Exemption. An Authorized Agency may purchase certain author-
ized Supplies and Services through General Service Administration (GSA)
federal programs or federal Contracts (Federal Programs) without
Competitive Sealed Bidding, Competitive Sealed Proposals or other com-
petition required under ORS 279B.050 to 279B.085, provided that the
Authorized Agency has federal authorization to purchase through the
Federal Program and follows the procedures set forth in this rule.

(2) Federal Authorization:

(a) The Federal Programs named in ORS 279A.180 are accessible to
Authorized Agencies for purchasing Supplies and Services. In addition, by
this Rule, the Director of the Department (Director) hereby makes the
determination pursuant to ORS 279A.180, that the GSA Order of 2000 and
any subsequent revisions or updating of this GSA Order of 2000 (GSA
Orders) describe other Federal Programs that, under federal law, are simi-
lar to 10 U.S.C. 381 or Section 211 of the Electronic Government Act of
2002 in effectuating or promoting transfers of property to Authorized
Agencies; therefore, Authorized Agencies may purchase through those
Federal Programs described in a GSA Order without making individual
requests for determination to the Director.

(b) If an Authorized Agency desires to purchase through another
Federal Program that is not expressly named in ORS 279A.180 or a GSA
Order, the Authorized Agency must request in Writing a determination from
the Director or the Director’s designated representative. In the request, the
Authorized Agency must document that the federal government has author-
ized states, including the Authorized Agency, to purchase through the pro-
posed Federal Program. The request of the Authorized Agency and the
determination by the Director or representative must be limited to those
other Federal Programs described in ORS 279A.180 that, under federal law,
are similar to 10 U.S.C. 381 or Section 211 of the Electronic Government
Act of 2002 in effectuating or promoting transfers of property to
Authorized Agencies.

(c) If no federal authorization exists as described in Sections (2)(a)
and (b) of the Rule, then an Authorized Agency is not permitted to purchase
through any Federal Program.
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(3) Procedures. To purchase through a Federal Program, an
Authorized Agency must document in its Procurement File that:

(a) The federal authority for the Authorized Agency to purchase
through the Federal Program, referring to ORS 279A.180, a GSA Order, or
the State Procurement Office’s approval of an Authorized Agency’s request.

(b) The acquisition meets the Authorized Agency’s needs;

(c) The price and other terms of the acquisition are Advantageous to
the State;

(d) No Department Price Agreement for the authorized Supplies and
Services exists, based upon the Authorized Agency’s inquiry through
ORPIN;

(e) The Authorized Agency has considered the acquisition’s impact
upon local business as follows:

(A) If the Procurement is in excess of $5,000, the Authorized Agency
has given timely notice through ORPIN of its needs, reasons, and intent to
procure through a Federal Program;

(B) The Authorized Agency has provided a reasonable time period
under the circumstances for individuals to respond to the notice and send
Written comments to the Authorized Agency; and

(C) The Authorized Agency has considered any comments and
replied, if appropriate, before proceeding with its Procurement through a
Federal Program. This Rule provides for an informal opportunity to com-
ment to and be considered by the Authorized Agency, in lieu of the formal
notice requirements for Solicitations in excess of $5,000 pursuant to ORS
200.035.

(f) State and local preference programs, including but not limited to
the Inmate Work Program of ORS 279.015, the Products of Disabled
Individuals Program of ORS 279.835 to 850, and state requirements
Contracts under OAR 125-247-0296, are not waived or otherwise adverse-
ly affected by an acquisition through a Federal Program;

(g) The Authorized Agency has complied with OAR 125-045-0010 to
125-045-0090, and if it is required, obtained a legal sufficiency review or
exemption from the Department of Justice; and

(h) The Authorized Agency is informed of its Federal Program’s
Procurement Process, including:

(i) Voluntary and Direct Contract. The Authorized Agency and
Contractors participate voluntarily. The Contractors make direct deliveries
to the Authorized Agency and retain the right to decline orders on a case-
by-case basis, for any reason, within a five-day period of receipt of that
order;

(A) Funding Fee. The price of a Federal Program Contract includes a
GSA industrial funding fee to cover GSA administrative costs to operate the
Federal Program;

(B) New Contract. When a Contractor accepts an order from an
Authorized Agency, a new Contract is formed. The Contract’s terms and
conditions are incorporated by reference;

(C) Additional Terms and conditions. The Authorized Agency may
add to its Contract such significant, substantial contract terms and condi-
tions as are required by State statutes or rules, if such additions do not con-
flict with the Federal Program’s Contract terms and conditions. Examples
of such terms and conditions include, but are not limited to:

(i) Prompt Payment. The Authorized Agency may apply the terms and
conditions of Oregon’s prompt payment law to its Contracts, but if the
Authorized Agency fails to make this addition, then the Authorized Agency
may be subject to the Federal Prompt Payment Act, 31 U.S.C. sec. 3901 et
seq., as implemented at subpart 32.9 of the Federal Acquisition Regulation
(FAR);

(ii) Commercial Terms. Patent indemnity and other commercial terms
and conditions may be added if they do not conflict with the Federal
Program’s terms and conditions; and

(iii) Conflict Resolution. The Authorized Agency may revise the
Contract’s dispute resolution provision to use Alternative Dispute

Resolution (ADR) to the extent authorized by law.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070; Sec.335, Ch. 794, OL 2003 (HB 2341)
Stats. Implemented: ORS 279A.180
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0400
Purpose, Policy, and Definitions

(1) Purpose. The purpose of these Rules for Cooperative Procurement
is to specify the policy and procedures of the State Procurement Office or
Authorized Agency for Procurement, using one of the three Cooperative
Procurement Methods; Joint Cooperative Procurements, Permissive
Cooperative Procurements, and Interstate Cooperative Procurements. An
Administering Authorized Agency’s Original Contract or a Participating
Authorized Agency’s Contract with a Provider in a Cooperative
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Procurement is subject to ORS 279A and these Rules, unlike agreements
solely between Authorized Agencies pursuant to ORS 190 et seq. and
excepted from the Code pursuant to OR 279A.025.

(2) Policy. It is the policy of the Department that Authorized Agencies
will collaborate to leverage their purchases for Supplies and Services to
achieve efficiency in state government by optimizing the benefits from
these Cooperative Procurements.

(3) Definitions. The following definitions apply to Cooperative
Procurement:

(a) “Administering Authorized Agency” means the State Procurement
Office; another governmental body, domestic or foreign, approved by State
Procurement Office; or an Authorized Agency with delegated authority pur-
suant to OAR 125-246-0170(6)(c), that solicits and establishes the Original
Contract for Procurement of Supplies and Services or Public Improvements
in a Cooperative Procurement.

(b) “Contract” for purposes of these Cooperative Procurement Rules
means a Public Contract or Price Agreement arising from an Original
Contract that was solicited and awarded during a Cooperative Procurement
by an Administering Authorized Agency.

(c) “Cooperative Procurement” means a Procurement conducted by
the State Procurement Office or an Authorized Agency or on behalf of one
or more Agencies. Cooperative Procurement includes but is not limited to
multiparty Contracts and Price Agreements.

(d) “Cooperative Procurement Group” means a group of Authorized
Agencies or another governmental body, domestic or foreign, approved by
State Procurement Office, joined through an intergovernmental agreement
pursuant to ORS 190 for the purposes of facilitating a Cooperative
Procurements pursuant to ORS 279A.200.

(e) “Interstate Cooperative Procurement” means a Permissive
Cooperative Procurement in which the Administering Authorized Agency is
a governmental body, domestic or foreign, approved by the State
Procurement Office, that is authorized under that governmental body’s
laws, rules, or regulations to enter into Public Contracts and in which one
or more of the Participating Authorized Agencies are located outside of the
State of Oregon.

(f) “Joint Cooperative Procurement”
Procurement that identifies:

(A) The Participating Authorized Agencies or the Cooperative
Procurement Group; and

(B) The contract requirements or estimated contract requirements for
the Original Contract.

(g) “Material Change” or “Material Alteration” means an alteration in
a Public Contract or Solicitation that is different in effect from the original
meaning or Scope. This includes changes in quality, price or type of
Supplies and Services or Public Improvements.

(h) “Original Contract” means the initial Contract or Price Agreement
as solicited and awarded during a Cooperative Procurement by an
Administering Authorized Agency.

(i) “Participating Authorized Agency” or “Purchasing Authorized
Agency” means the State Procurement Office; another governmental body,
domestic or foreign, approved by State Procurement Office; or an
Authorized Agency having delegated authority pursuant to OAR 125-246-
0170(6)(c), which procures Supplies and Services or Public Improvements
from a Provider based on an Original Contract established by an
Administering Authorized Agency in a Cooperative Procurement.

(j) “Permissive Cooperative Procurement” means a Cooperative
Procurement in which the Participating Authorized Agencies are not iden-
tified.

Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279A.205, 279A.210, 279A.215, 279A.220
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

means a Cooperative

125-246-0410
Authority for Cooperative Procurements

(1) The State Procurement Office will enter into Cooperative
Procurements on behalf of Authorized Agencies, unless an Authorized
Agency receives a delegation of authority pursuant to OAR 125-246-
0170(6)(c) to act as an Administering Authorized Agency or Participating
Authorized Agency.

(2) An Administering Authorized Agency or Participating Authorized
Agency may participate in, sponsor, conduct or administer any of the fol-
lowing:

(a) Joint Cooperative Procurements to establish Original Contracts or
Contracts for the acquisition of Supplies and Services, using a source selec-
tion method substantially equivalent to those set forth in ORS 279B.055,
279B.060, or 279B.085 or to establish Original Contracts or Contracts for
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Public Improvements that use a competitive bidding process substantially
equivalent to that set forth in ORS 279C.005 through 279C.870.

(b) Permissive Cooperative Procurements to establish Original
Contracts or Contracts for the acquisition of Supplies and Services only,
using a source selection method substantially equivalent to those set forth
in ORS 279B.055 or 279B.060.

(c) Interstate Cooperative Procurements to establish Original
Contracts or Contracts for the acquisition of Supplies and Services only,
using a source selection method substantially equivalent to those set forth
in ORS 279B.055 or 279B.060.

(3) Each Participating Authorized Agency must determine, in Writing,
whether the Solicitation and award process for an Original Contract arising
out of a Cooperative Procurement is substantially equivalent to those iden-
tified in ORS 279B.055, 279B.060 or 279B.085 in accordance with
279A.200(2). This Written documentation must be maintained in the

Participating Authorized Agency’s Procurement File.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.205, 279A.210, 279A.215, 279A.220
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0420
Responsibilities

(1) The Administering Authorized Agency of a Cooperative
Procurement may establish any terms and conditions necessary to allow
other Participating Authorized Agencies or Cooperative Procurement
Groups, of which the Participating Authorized Agency is a member (here-
inafter collectively known as “Participating Authorized Agency), to partic-
ipate in a Cooperative Procurement. The Administering Authorized Agency
may require Participating Authorized Agencies to enter into a Written
agreement which establishes the terms and conditions for participation in a
Cooperative Procurement. These terms and conditions may include, but are
not limited to, the establishment of any administrative fees for the
Administering Authorized Agency or any other matters related to the
administration of the Cooperative Procurement source selection and the
resulting Original Contract.

(2) In administering or applying these Rules, the Administering
Authorized Agency must collaboratively review and compare the procure-
ment needs and requirements of both the Administering Authorized Agency
and the respective Participating Authorized Agency(s) for the purpose of
using a Cooperative Procurement to achieve cost savings (for examples:
lowest total cost of acquisition, least time to procure, process streamlining,
Return on Investment calculation based on a comparison of the total costs
of individual Authorized Agency Procurements versus a Cooperative
Procurement).

(3) If a Participating Authorized Agency enters into a Contract
through a Cooperative Procurement, the Participating Authorized Agency
must comply with the Code, these Rules, and any terms and conditions set
out by the Administering Authorized Agency without limitation.

(4) An Administering Authorized Agency must use a Solicitation and
award process that is substantially equivalent to a source selection method
identified in ORS 279B.055, 79B.060, 279B.085, or 279C.005 through
279C.870 when it has the characteristics set forth in ORS 279A.200(2).

(5) Interstate Procurement Solicitations must substantially comply
with the public notice requirements for advertising pursuant to OAR 125-
247-0305.

(6) The interval between the first date of notice of a Joint or
Permissive Procurement Solicitation must be not less than fourteen (14)
Days for an ITB and thirty (30) Days for an RFP. A Joint or Permissive
Procurement Solicitation must comply with the requirements of OAR 125-

247-0305.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.205
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0430
Joint Cooperative Procurements

(1) Applicability. An Administering Authorized Agency or
Participating Authorized Agency may participate in, sponsor, conduct or
administer this type of Procurement for the purchase of Supplies and
Services or Public Improvements. The Administering Authorized Agency
and Participating Authorized Agency must comply with the procedures set
out in OAR 279A.210 and these Rules to procure Supplies and Services or
Public Improvement using a Joint Cooperative Procurement. Only the
Participating Authorized Agency(s) listed in the Solicitation and Original
Contract documents may enter into Contract through a Joint Cooperative
Procurement. A Joint Cooperative Procurement is not a Permissive
Cooperative Procurement.
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(2) Solicitation and Original Contract Documents. The Solicitation
Document and Original Contract for a Joint Cooperative Procurement must
include, but is not limited to:

(a) Alist of the Participating Authorized Agency(s) that may enter into
a Contract under the terms and conditions of the Original Contract;

(b) The Original Contract requirements, which may include, but are
not limited to:

(A) The Original Contract’s not-to-exceed value;

(B) The term of the Original Contract;

(C) The quantity or quantity range of purchases to be made;

(D) The minimum level of quality or quality range requirements for
the Supplies and Services;

(E) The minimum Provider qualifications;

(F) The scope of the Supplies and Services or Public Improvements
to be purchased;

(G) Terms and conditions;

(H) Any special considerations; and

(I) Any insurance or bonding requirements.

(c) A Written requirement that the Participating Authorized Agency
will not Materially Change or alter the terms, conditions, and prices from
the Original Contract between the Provider and the Administering
Authorized Agency.

(d) A Written requirement that Anticipated Amendments will be gen-
erally stated, in Writing, in the Solicitation Document and the Original

Contract pursuant to OAR 125-246-0560.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.210
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0440
Permissive Cooperative Procurements

(1) Applicability. An Administering Authorized Agency or
Participating Authorized Agency may only participate in, sponsor, conduct
or administer this type of Cooperative Procurement for the purchase of
Supplies and Services. The Administering Authorized Agency and
Participating Authorized Agency must comply with the procedures set out
in ORS 279A.215 and these Rules to procure Supplies and Services using
a Permissive Cooperative Procurement. A Permissive Cooperative
Procurement is not a Joint Cooperative Procurement.

(2) Solicitation and Original Contract Documents. The Solicitation
Document and Original Contract for a Permissive Cooperative
Procurement must include, but is not limited to:

(a) A Written requirement that other Participating Authorized
Agencies may establish Contracts to purchase the Supplies or Service;

(b) A Written requirement that the Provider will extend the terms,
conditions and prices to any Participating Authorized Agency that estab-
lishes a Contract through a Permissive Cooperative Procurement;

(c) The Original Contract requirements, which may include, but is not
limited to:

(A) The Original Contract’s not-to-exceed value;

(B) The term of the Original Contract;

(C) The quantity or quantity range of purchases to be made;

(D) The minimum level of quality or quality range requirements for
the Supplies and Services;

(E) The minimum Provider qualifications;

(F) The scope of the Supplies and Services to be purchased;

(G) Terms and conditions;

(H) Any special considerations; and

(I) Any insurance or bonding requirements.

(d) A Written requirement that the Participating Authorized Agency
will not Materially Change or Alter the terms, conditions, and prices from
the Original Contract between the Provider and the Administering
Authorized Agency.

(e) A Written requirement that Anticipated Amendments will be gen-
erally stated, in Writing, in the Solicitation Document and the Original
Contract pursuant to OAR 125-246-0560.

(3) Public Notice of Intent to establish a Contract; Comment Period.

(a) A Participating Authorized Agency that intends to enter into a
Contract through a Permissive Cooperative Procurement must publish a
notice of its intent to do so if the Participating Authorized Agency estimates
that it will spend in excess of $250,000 for the purchase of the Supplies and
Services to be acquired under the Contract;

(b) For purposes of determining if a Participating Authorized Agency
must give a Notice of Intent, the Participating Authorized Agency will
spend in excess of $250,000 for Supplies and Services procured under the
Contract if:
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(A) The Participating Authorized Agency intends to make payments,
in aggregate, over the term of the Contract, in excess of $250,000, whether
or not the total amount or value of the payments is expressly stated in the
Contract;

(B) The Participating Authorized Agency’s Contract expressly pro-
vides for a guaranteed maximum price, or a maximum not-to-exceed
amount is in excess of $250,000; or,

(C) At the time the Participating Authorized Agency enters into the
Contract, the Participating Authorized Agency reasonably contemplates,
based on historical or other data available to the Participating Authorized
Agency, that the total payments it will make for the Supplies and Services
under the Contract will, in aggregate, exceed $250,000 over the anticipated
duration of the Contract.

(c) The Notice of Intent must contain the following information:

(A) A description of the purchases to made;

(B) An estimated amount of the purchases;

(C) The name of the Administering Authorized Agency; and,

(D) A time, place and date by which comments must be submitted to
the Participating Authorized Agency regarding the Notice of Intent to estab-
lish a Contract.

(E) The Contract requirements, which may include, but are not limit-
ed to:

(i) The Contract’s not-to-exceed value;

(ii) The term of the Contract;

(iii) The quantity or quantity range of purchases to be made;

(iv) The minimum level of quality or quality range requirements for
the Supplies and Services;

(v) The minimum Provider qualifications;

(vi) The scope of the Supplies and Services to be purchased;

(v) Any special considerations;

(vi) Terms and conditions; and

(vii) Any insurance or bonding requirements.

(d) A Written requirement that Anticipated Amendments will be gen-
erally stated, in Writing, in the Contract pursuant to OAR 125-246-0560.

(e) Any Notice of Intent for a Permissive Cooperative Procurement
must be published for no fewer than seven (7) calendar days before the
deadline for submission of comments regarding the Notice of Intent to
establish a Contract.

(f) Providers must submit comments within seven (7) calendar days
after the Notice of Intent is published. If the Participating Authorized
Agency receives comments on its intent to establish a Contract, the
Participating Authorized Agency must respond to any comments on its
intent, to include:

(A) The governing body of the Participating Authorized Agency, its
chief executive or another officer authorized by the Participating
Authorized Agency must make a Written determination that establishing a
Contract is in the best interest of the Participating Authorized Agency.

(B) The Participating Authorized Agency must provide a copy of the
Written determination to all Providers that submitted comments.

(g) The Notice of Intent must appear in the ORPIN system and, at the
Participating Authorized Agency’s option, an additional Notice of Intent
may be placed in at least one newspaper of general circulation, and in as
many additional issues and publications as may be necessary or desirable to
ensure Providers, who would otherwise be prospective Offerors on the
Contract, are given an opportunity to comment.

(h) The Participating Authorized Agency’s Notice of Intent described
in this Section and the Administering Authorized Agency’s Permissive
Cooperative Procurement Solicitation advertisement requirements

described in OAR 125-0247-0305 may occur concurrently.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.215
Hist.: DAS 4-2004, . 11-23-04, cert. ef. 3-1-05

125-246-0450
Interstate Cooperative Procurements

(1) Applicability. An Administering Authorized Agency or
Participating Authorized Agency may only participate in this type of
Cooperative Procurement for the purchase of Supplies and Services if the
Solicitation was advertised in Oregon by the Administering Authorized
Agency or Participating Authorized Agency pursuant to OAR 125-247-
0305. The Administering Authorized Agency or Participating Authorized
Agency must comply with the procedures set out in ORS 279A.220 and
these Rules to procure Supplies and Services using an Interstate
Cooperative Procurement.
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(2) Solicitation and Original Contract Documents. The Solicitation
Document and Original Contract for an Interstate Cooperative Procurement
must include, but is not limited to:

(a) A Written requirement that other governmental bodies may estab-
lish Contracts to purchase the Supplies and Services;

(b) A list of the Participating Authorized Agency(s) that may enter
into Contracts under the terms and conditions of the Original Contract;

(c) A Written requirement that the Provider will extend the terms, con-
ditions and prices to any Participating Authorized Agency that establishes
a Contract through the Interstate Cooperative Procurement; and,

(d) The Original Contract requirements, which may include, but are
not limited to:

(A) The Original Contract’s not-to-exceed value;

(B) The term of the Original Contract;

(C) The quantity or quantity range of purchases to be made;

(D) The minimum level of quality or quality range requirements for
the Supplies or Service;

(E) The minimum Provider qualifications;

(F) The scope of the Supplies and Services to be purchased;

(G) Any special considerations;

(H) Terms and conditions; and

(I) Any insurance and bonding requirements.

(d) A Written requirement that a Participating Authorized Agency will
not Materially Change or Alter the terms, conditions, and prices from the
Original Contract between the Provider and the Administering Authorized
Agency.

(e) A Written requirement that Anticipated Amendments will be gen-
erally stated, in Writing, in the Solicitation Document and the Original
Contract pursuant to OAR 125-246-0560.

(3) Public Notice of Intent to establish a Contract; Comment Period.

(a) A Participating Authorized Agency that intends to enter into a
Contract through an Interstate Cooperative Procurement must publish a
Notice of Intent to do so in Oregon.

(b) Notice of Intent must appear in the ORPIN system and, at the
Participating Authorized Agency’s option, an additional Notice of Intent
may be placed in at least one newspaper of general circulation, and in as
many additional issues and publications as may be necessary or desirable to
ensure Providers, who would otherwise be prospective Offeror on the
Contract, are given an opportunity to comment.

(c) The Notice of Intent must contain the following information:

(A) A description of the purchases to be made;

(B) An estimated amount of the purchases;

(C) The name of the Administering Authorized Agency; and,

(D) A time, place and date by which comments must be submitted to
the Participating Authorized Agency regarding the Notice of Intent to estab-
lish a Contract.

(E) The Contract requirements, which may include, but are not limit-
ed to:

(i) The Contract’s not-to-exceed value;

(ii) The term of the Contract;

(iii) The quantity or quantity range of purchases to be made;

(iv) The minimum level of quality or quality range requirements for
the Supplies and Services;

(v) The minimum Provider qualifications;

(vi) The scope of the Supplies and Services to be purchased;

(vii) Any special considerations;

(viii) Terms and conditions; and

(ix) Any insurance and bonding requirements.

(d) A Written requirement that Anticipated Amendments will be gen-
erally stated, in Writing, in the Contract pursuant to OAR 125-246-0560.

(e) The Notice of Intent for an Interstate Cooperative Procurement
must be published for no fewer than seven (7) calendar days before the
deadline for submission of comments regarding the intent to establish a
Contract.

(f) Providers must submit comments within seven (7) calendar days
after the Notice of Intent is published. If the Participating Authorized
Agency receives comments on its intent to establish a Contract, the
Participating Authorized Agency must respond to any comments on its
intent, including:

(A) The governing body of the Participating Authorized Agency, its
chief executive or another officer authorized by the Participating
Authorized Agency must make a Written determination that establishing a
Contract is in the best interest of the Participating Authorized Agency; and

(B) The Participating Authorized Agency must provide a copy of the
Written determination to any Provider that submitted comments.
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(g) The Participating Authorized Agency’s Notice of Intent described
in this Section and the Administering Authorized Agency’s Interstate
Cooperative Procurement Solicitation advertisement requirements

described in OAR 125-0247-0305 may occur concurrently.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.220
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0460
Protest and Disputes

(1) Protests to an Administering Authorized Agency. If an Offeror
wishes to protest the contents of the original Solicitation or the award or
proposed award of an Original Contract, the Offeror must direct the protest
to the Administering Authorized Agency, and the Offeror must make such
protest pursuant to ORS 279B.400 to 279B.425.

(2) Protests to a Participating Authorized Agency. If an Offeror wish-
es to protest the use by a Participating Authorized Agency of a Cooperative
Procurement after the execution of an Original Contract, the potential
Offeror must direct the protest to the Participating Authorized Agency, and
the potential Offeror must make such protest pursuant to ORS 279B.400 to
279B.425. The protest to the Participating Authorized Agency is limited in
scope to the Participating Authorized Agency’s authority to enter into a
Cooperative Procurement Contract.

(3) Preservation of Rights and Remedies. Failure of an Administering
Authorized Agency or Participating Authorized Agency to exercise any
rights or remedies it has under the Original Contract or Contract entered
into through a Cooperative Procurement must not affect the rights or reme-
dies of the any other Participating Authorized Agency that participates in
the Cooperative Procurement, including the Administering Authorized
Agency, and must not prevent any other Participating Authorized Agency
from exercising any rights or seeking any remedies that may be available to
it under its own Contract arising out of the Cooperative Procurement.

(4) Other Protests or Disputes. Any other protests related to a
Cooperative Procurement, or disputes related to an Original Contract or
Contract arising out of a Cooperative Procurement, must be made and

resolved as set forth in ORS 279A.225.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.225
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0470
Amendments of Cooperative Procurements

Agencies must comply with OAR 125-246-0560(7).
Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0500
Oregon Procurement Information Network (ORPIN)

The State Procurement Office recognizes the Oregon Procurement
Information Network, known as ORPIN, an Internet-based, on-line system,
as the official publication forum for state Procurement notices and adver-
tisements by the Department and all Agencies subject to the Procurement

authority of the Department.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065, 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0550
General Definitions

(1) “Contract Administration” means all functions related to a given
Contract between the Authorized Agency and a Contractor from the time
the Contract is awarded until the Work is completed and accepted or the
Contract is terminated, payment has been made and disputes have been
resolved.

(2) “Contract terms and conditions” means the entire Contract docu-
ment including but not limited to: the Contract; a Solicitation Document
incorporated by reference in the Contract; and all attachments, exhibits or
other requirements specifically referenced in the Contract.

(3) For definitions related to the Rule on Amendments, see OAR 125-

246-0560.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0555
Contract Administration; General Provisions

(1) Authority. The State Procurement Office must conduct all
Procurements, including Contract Administration, for Supplies and
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Services, including Architectural, Engineering and Land Surveying
Services and Related Services, and Public Improvements for Agencies, pur-
suant to ORS 279A.140, unless this authority is delegated pursuant to ORS
279A.075 and OAR 125-246-0170. The State Procurement Office may del-
egate Contract Administration to an Authorized Agency. The State
Procurement Office may revoke a delegation to administer a Contract or
class of Contracts for reasons set forth in OAR 125-246-0170, including but
not limited to substantial mismanagement.

(2) Contract Administrator. The Authorized Agency must appoint, in
Writing, a Contract Administrator to represent the Authorized Agency for
each Contract. The Contract Administrator may delegate in Writing a por-
tion of the Contract Administrator’s responsibilities to a technical repre-
sentative for specific day-to-day administrative activities for each Contract.

(3) Documentation of Contract Administration.

(a) Applicability. This Section (3) applies only to Procurements
exceeding the Intermediate Procurement Threshold for Supplies and
Services; the Informal Selection Threshold for Architectural, Engineering,
and Land Surveying Services and Related Services; and the Intermediate
Procurement Threshold for Public Improvements pursuant to OAR 125-
247-0270, 125-248-0210, and 125-249-0160, respectively, unless the poli-
cy established by the Department provides otherwise.

(b) Requirements. Documentation of Contract Administration is a part
of the Procurement File in accordance with OAR 125-246-0355, and this
documentation must include:

(A) An executed Contract;

(B) The record of the actions used to administer the Contract; and

(C) The Contract Administrator and any technical representative del-
egatees, together with a description of their delegated duties.

(c) Documentation of Contract Administration may also include, if
any:

(A) Amendments, including but not limited to the approval of
Amendments and the bases for determinations of the Designated
Procurement Officer, as required in OAR 125-246-0560(c)(B);

(B) Claims related to the Contract;

(C) Release of claims documents;

(D) Contract close-out documents; and

(E) Other documents related to Contract Administration.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 4-2004, . 11-23-04, cert. ef. 3-1-05

125-246-0560
Amendments

(1) Generally. This Rule on Amendments sets forth:

(a) A General Rule for Amendments in Section (2) applicable to
Contracts for Supplies and Services pursuant to the Code and these Rules;
and

(b) Special Rules for Amendments in Section (3), applicable to dif-
ferent types of Contracts. These Special Rules supplement the General
Rule, unless expressly stated otherwise.

(c) The General Rule for Amendments under Section (2) of this Rule
may not increase the Contract beyond the limit of any Threshold estab-
lished in the Public Contracting Code or Rules.

(d) Definition of “Amendment.” “Amendment” means a Written
modification to a Public Contract, other than by Changes to the Work pur-
suant to Section (5)(b), that is reasonably related to the Scope of the origi-
nal Procurement and requires the mutual agreement between the
Authorized Agency and the Contractor. This definition applies to
Amendments in this Rule.

(2) General Rule for Amendments.

(a) Definitions.

(A) “Anticipated Amendment” means:

(i) The Authorized Agency has stated in Writing in any Solicitation
Document and the Original Contract that the Authorized Agency may
amend that Contract;

(ii) This required language in any Solicitation Document and the
Original Contract includes:

(I) The possibility of one or more Amendments;

(II) The general circumstances that might require an Anticipated
Amendment to be issued under the Contract;

(III) The method that the Authorized Agency will use to finalize the
details and costs of an Amendment; and

(IV) A general description of certain or known changes to the require-
ments of the Contract that may be anticipated or even planned for, but not
necessarily quantified at the time of Contract execution. These changes
may be specifically described in any Solicitation and Contract as:
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(a) Extra Work;

(b) Additional Work;

(c) Work to be done if certain situations are encountered; or

(d) Changes in terms, conditions, price, or type of Work.

(iii) The Authorized Agency is not required to designate an
Amendment in any Solicitation Document and Original Contract as an
“Anticipated Amendment,” if Subsections (a)(B)(i) and (ii) are followed.

(B) “Unanticipated Amendment” means:

(i) An Amendment that is not described in one or more of any
Solicitation Document and Original Contract pursuant to Subsection
(a)B)(D), or

(ii)) An Amendment that does not fall within the limitations of
Subsection (a)(B)(ii).

(b) Anticipated Amendments. An Authorized Agency may make one
or more Anticipated Amendments to a Contract without any additional
competitive process and for an unlimited amount, provided:

(A) Scope. The Anticipated Amendment is reasonably related to the
Scope of any original Solicitation Document and the Original Contract, in
accordance with the definition of an Amendment under Subsection (1)(d).
If the Original Contract was awarded pursuant to a Special Procurement by
Rule pursuant to OAR 125-247-0288, the Anticipated Amendment is rea-
sonably related to the Scope of that respective Section of OAR 125-247-
0288;

(B) Disclosure. In accordance with the definition of an Anticipated
Amendment, the Anticipated Amendment’s circumstances, method, and
changes were described in any Solicitation Document and the Original
Contract, pursuant to Subsection (2)(a)(B).

(C) Original Contract. The Original Contract was awarded pursuant to
ORS 279B.055, 279B.060, 279B.065, 279B.070, 279B.075, 279B.085, or
279A.200 through 279A.220;

(D) Legal Requirements. The Amendment is made consistent with
applicable legal requirements;

(E) Writing. All Amendments to Contracts must be in Writing;

(F) Authority. All Amendments to Contracts must be signed by the
authorized representatives of the parties to the Contracts and must receive
all required approvals before the Amendments will be binding on the
Authorized Agency, including but not limited to the Department of Justice
legal sufficiency review pursuant to OAR 125-045-0070.

(c) Unanticipated Amendments.

(A) Limited Amount. An Authorized Agency may make one or more
Unanticipated Amendments to a Contract without any additional competi-
tive process, provided:

(i) Scope. The Unanticipated Amendment satisfies the definition of an
Amendment under Subsection (1)(d), including but not limited to the
requirement that the Amendment is reasonably related to the Scope of any
original Solicitation Document and the Original Contract;

(ii) Original Contract. The Original Contract was awarded pursuant to
ORS 279B.055, 279B.060, 279B.065, 279B.070, 279B.075, 279B.085, or
279A.200 through 279A.220;

(iii) Limit. The cumulative amounts of one or more Unanticipated
Amendments to a Contract must not exceed 20% of the Original Contract
amount.

(B) Unlimited Amount. An Authorized Agency may make one or
more Unanticipated Amendments to a Contract without any additional
competitive process and for an unlimited amount, provided:

(i) Scope. The Unanticipated Amendment is reasonably related to the
Scope of any original Solicitation Document and the Original Contract, in
accordance with the definition of an Amendment under Subsection (1)(d).
If the Original Contract was awarded pursuant to a Special Procurement by
Rule pursuant to OAR 125-247-0288, the Unanticipated Amendment is rea-
sonably related to the Scope of that respective Section of OAR 125-247-
0288;

(ii) Approval. Pursuant to an Authorized Agency’s delegated authori-
ty under OAR 125-246-0170, the Authorized Agency’s Designated
Procurement Officer gives Written approval of the Unanticipated
Amendment, based upon a determination of the best interests of the State,
including but not limited to:

(I) Whether the change is legitimate and due to unforeseen circum-
stances which occurred as Work progressed, and whether the reasons for
the change were unforeseen at the time the Original Contract was estab-
lished, as opposed to an effort to evade Procurement requirements;

(II) Whether the Unanticipated Amendment is within the Scope of the
Original Contract pursuant to Subsection (2)(c)(B)(i);

(IIT) Whether the Original Contract contains clauses authorizing mod-
ification; and
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(IV) Whether the Unanticipated Amendment represents any important
general change, which alters the essential identity or main purpose of the
Original Contract, or is of such importance as to constitute a new under-
taking. The approval of the Designated Procurement Officer and the basis
of this determination must be documented in the Procurement File pursuant
to OAR 125-246-0355.

(iii) Legal Requirements. The Amendment is made consistent with
applicable legal requirements;

(iv) Writing. All Amendments to Contracts must be in Writing;

(v) Authority. All Amendments to Contracts must be signed by the
authorized representatives of the parties to the Contracts and must receive
all required approvals before the Amendments will be binding on the
Authorized Agency, including but not limited to the Department of Justice
legal sufficiency review pursuant to OAR 125-045-0070.

(3) Special Rules for Amendments of Contracts for Supplies and
Services

(a) Small Procurements. An Authorized Agency may amend a
Contract awarded as a Small Procurement in accordance with OAR 125-
247-0265, but the cumulative Amendments must not increase the total
Contract Price to greater than $6,000. The Contract and all cumulative
Amendments must not exceed a total amount of $6,000. In addition, the
General Rule on Amendments applies to Small Procurements.

(b) Intermediate Procurements. An Authorized Agency may amend a
Contract awarded as an Intermediate Procurement in accordance with OAR
125-247-0270, and the General Rule on Amendments applies to
Intermediate Procurements not exceeding the Threshold of $150,000. If the
Contract and all cumulative Amendments would result in an amended
Contract amount exceeding $150,000, then the Authorized Agency may
only amend that Contract, providing:

(A) The Authorized Agency conducts a Renegotiation of an Existing
Contract with an Incumbent Contractor in accordance with the Special
Procurement of OAR 125-247-0288(2); or

(B) The Authorized Agency requests and obtains prior approval of a
Special Procurement in accordance with OAR 125-247-0287.

(c) Formal Procurements. The General Rule on Amendments applies
to Procurements pursuant to ORS 279A.200 through 279A.220
(Cooperative  Procurement), ORS 279B.055 through 279B.060
(Competitively Sealed Bidding and Proposals) and ORS 279B.085 (Special
Procurements), if applicable, (for purposes of this Subsection only,
“Formal” Procurements), and except as provided in this Rule.

(d) Special Procurement for Renegotiated Contracts. Notwithstanding
the General Rule on Amendments in Section (2) and pursuant to OAR 125-
247-0288(2), an Authorized Agency may renegotiate the terms and condi-
tions, including the Contract Price, of a Contract without any additional
competitive process and amend a Contract if the Authorized Agency deter-
mines that it is in the best interest of the Authorized Agency and subject to
the following conditions:

(A) An Authorized Agency must determine that, with all things con-
sidered, the renegotiated Contract is at least as favorable to the Authorized
Agency as the Original Contract; and

(B) The renegotiated Contract will not have a total term greater than
allowed in the original Solicitation Document, Contract or approval of a
Special Procurement after combining the initial and extended terms. For
example, a one-year Contract, renewable each year for up to four addition-
al years, may be renegotiated as a two to five-year Contract, but not beyond
a total of five years. Also, if Contracts with a single Contractor are restated
as a single Contract, the term of the single Contract may not have a total
term greater than any one of the prior Contracts.

(C) If a Contractor offers a lower price in exchange for a change in
term or condition that was expressly rejected in the original Solicitation, the
amended Contract may be structured with this changed term as an option-
al, but not as a mandatory Contract term.

(D) If the Contract to be renegotiated is the result of a Cooperative
Procurement, the amended Contract must be within the Scope of the
Original Contract and may not materially change the terms, conditions, and
prices of the Original Contract.

(e) Payment Authorization of Cost Overruns for Trade and Personal
Services Contracts.

(A) Payments on Contracts for Trade or Personal Services that exceed
the maximum contract consideration require approval from the State
Procurement Office and may also require approval from the Department of
Justice pursuant to OAR 137-045-0010 et seq. Approval may be provided
if:

(i) The Original Contract was duly executed and, if required,
approved by the Department and the Attorney General;
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(ii) The Original Contract has not expired or been terminated as of the
date Written approval to increase the Contract amount is granted;

(iii) The cost overrun is not associated with any change in the
Statement of Work set out in the Original Contract;

(iv) The cost overrun arose out of extraordinary circumstances or con-
ditions encountered in the course of contract performance that were rea-
sonably not anticipated at the time the Original Contract, or the most recent
Amendment, if any, was signed. Such circumstances include, but are not
limited to: to address emergencies arising in the course of the Contract that
require prompt action to protect the Work already completed, to comply
with official or judicial commands or directives issued during contract per-
formance or to ensure that the purpose of the Contract will be realized;

(v) The cost overrun was incurred in good faith, results from the good
faith performance by the Contractor, and is no greater than the prescribed
hourly rate or the reasonable value of the additional Work or performance
rendered;

(vi) Except for the cost overrun, the Contract and its objective are
within the statutory authority of the Authorized Agency and the Authorized
Agency currently has funds available for payment under the Contract;

(vii) An officer or employee of the Authorized Agency has presented
a Written report to the State Procurement Office within 60 days of the
Authorized Agency’s discovery of the overrun that states the reasons for the
cost overrun and demonstrates to the State Procurement Office’s satisfac-
tion that the Original Contract and the circumstances of the overrun satisfy
the conditions stated above; and

(viii) The Designated Procurement Officer of the Authorized Agency
approves in Writing the payment of the overrun, or such portion of the over-
run amount as the Designated Procurement Officer of the Authorized
Agency determines may be paid consistent with the conditions of this Rule.
If the Designated Procurement Officer of the Authorized Agency has signed
the Contract, or has immediate supervisory responsibility over performance
of the Contract, that Person must designate an alternate delegate to grant or
deny Written approval of payment.

(B) The Authorized Agency must obtain any Attorney General’s
approval of the Contract Amendment, if such approval is required by ORS
291.047, before making any overrun payment.

(4) Special Rules for Amendments of Contracts for Architectural,
Engineering and Land Surveying Services and Related Services.
Notwithstanding the General Rule on Amendments in Section (2), the Rule
for Amendments of Contracts for Architectural, Engineering and Land
Surveying Services and Related Services is found at OAR 125-248-0320
and duplicated in this Section:

(a) An Authorized Agency may amend any Contract for Architectural,
Engineering or Land Surveying Services or Related Services if the
Authorized Agency, in its sole discretion, determines that the Amendment
is within the Scope of services contemplated under the Request for
Proposals and that the Amendment would not materially impact the field of
competition for the services described in the Request for Proposals. In mak-
ing this determination, the Authorized Agency must consider potential
alternative methods of procuring the services contemplated under the pro-
posed Amendment. An Amendment would not materially impact the field
of competition for the services described in the Request for Proposals if the
Authorized Agency reasonably believes that the number of Proposers
would not significantly increase if the Request for Proposals were re-issued
to include the additional services.

(b) The Authorized Agency may amend any Contract if the addition-
al services are required by reason of existing or new regulations or ordi-
nances of federal, state or local Authorized Agencies, and these existing or
new regulations or ordinances affect performance of the Original Contract
and were not cited in the original Request for Proposals or Contract or were
enacted or amended after issuance of the original Request for Proposals or
execution of the Original Contract.

(c) Effect of Material Alteration or Delay of Project. Pursuant to OAR
125-248-0310, if an Authorized Agency delays, or delays and then materi-
ally alters, a Project for which the Authorized Agency has entered a
Contract, and the Contract has expired or been terminated, Authorized
Agency may enter a Contract with the same Consultant to perform either
the same Architectural, Engineering and Land Surveying Services and
Related Services described in the Contract or Architectural, Engineering
and Land Surveying Services and Related Services as amended to reflect
Authorized Agency’s material alteration of the Project if no more than one
year has passed since expiration or termination of the Contract and the
Authorized Agency makes Written findings that entering a Contract with
Consultant:
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(A) Will promote efficient use of public funds and resources and
result in substantial cost savings;

(B) Will not encourage favoritism in the contracting process; and

(C) Will not substantially diminish competition for future Contracts
with Consultants.

(5) Special Rules for Amendments of Contracts for Public
Improvements:

(a) Intermediate Procurements.

(A) Price Increases. Notwithstanding the General Rule on
Amendments in Section (2), Intermediate level Public Improvement
Contracts obtained by competitive quotes may be increased above the orig-
inal amount of the Award by the Authorized Agency issuance of a Change
to the Work or Amendment, pursuant to OAR 125-249-0910, within the fol-
lowing limitations:

(i) Up to an aggregate Contract Price increase of 25% over the
Original Contract amount when an Authorized Agency’s Designated
Procurement Officer determines that a price increase is warranted for addi-
tional reasonably related Work, and;

(i) Up to an aggregate Contract Price increase of 50% over the
Original Contract amount, when an Authorized Agency’s Designated
Procurement Officer determines that a price increase is warranted for addi-
tional reasonably related Work and the Designated Procurement Officer
approves the increase in Writing.

(B) Amendments. Amendments of intermediate level Public
Improvement Contracts that exceed the Thresholds stated in OAR 125-249-
0200(1) are specifically authorized by the Code, when made in accordance
with this Rule. Accordingly, such Amendments are not considered new
Procurements and do not require an exemption from competitive bidding.

(C) This Subsection (5)(a) is also found in OAR 125-249-0160.

(b) Changes to the Work and Amendments. Notwithstanding the
General Rule on Amendments in Section (2):

(A) Definitions. As used in Subsection 5(b) of this Rule:

(i) “Amendment” means a Written modification to the terms and con-
ditions of a Public Improvement Contract, other than by Changes to the
Work, within the general Scope of the original Procurement that requires
mutual agreement between the Authorized Agency and the Contractor.

(ii) “Changes to the Work” means a mutually agreed upon change
order, or a construction change directive or other Written order issued by
the Authorized Agency or its authorized representatives to the Contractor
requiring a change in the Work within the general Scope of a Public
Improvement Contract and issued under its changes provisions in adminis-
tering the Contract and, if applicable, adjusting the Contract Price or con-
tract time for the changed Work.

(B) Changes Provisions. Changes to the Work are anticipated in con-
struction and, accordingly, Authorized Agencies must include changes pro-
visions in all Public Improvement Contracts that detail the scope of the
changes clause, provide pricing mechanisms, authorize the Authorized
Agency or its authorized representatives to issue Changes to the Work and
provide a procedure for addressing Contractor claims for additional time or
compensation. When Changes to the Work are agreed to or issued consis-
tent with the Contract’s changes provisions they are not considered to be
new Procurements and an exemption from competitive bidding is not
required for their issuance by Authorized Agencies.

(C) Change Order Authority. Authorized Agencies may establish
internal limitations and delegations for authorizing Changes to the Work,
including dollar limitations. Dollar limitations on Changes to the Work are
not set by these Rules, but such changes are limited by the above definition
of that term.

(D) Contract Amendments. Contract Amendments reasonably related
to the scope of the original Procurement are not considered to be new
Procurements and an exemption from competitive bidding is not required
in order to add components or phases of Work specified in or reasonably
implied from the Solicitation Document. Amendments to a Public
Improvement Contract may be made only when:

(i) They are reasonably related to the scope of the original
Procurement;

(ii) The field of competition and Contractor selection would not like-
ly have been affected by the Contract modification. Factors to be consid-
ered in making that determination include similarities in Work, project site,
relative dollar values, differences in risk allocation and whether the origi-
nal Procurement was accomplished through Competitive Bidding,
Competitive Proposals, competitive quotes, sole source or Emergency
Contract;

(iii) In the case of a Contract obtained under an Alternative
Contracting Method, any additional Work was specified or reasonably
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implied within the findings supporting the competitive bidding exemption;
and

(iv) The Amendment is made consistent with applicable legal require-
ments.

(E) This Subsection (5)(b) is also found in OAR 125-249-0910.

(6) Special Rule for Amendments of Price Agreements.
Notwithstanding the General Rule on Amendments in Section (2), the State
Procurement Office or its delegatee may amend a Price Agreement as fol-
lows:

(i) As permitted by the Price Agreement;

(ii) As permitted by any applicable Special Rule for Amendments,
Sections (3) through (9); or

(iii) As permitted by applicable law.

(7) Special Rule for Amendments of Cooperative Procurements.

(a) An Administering Authorized Agency may amend an Original
Contract in a manner that is substantially equivalent to this Rule.

(b) A Participating Authorized Agency may amend its own Contract
resulting from a Cooperative Procurement in a manner that complies with
this Rule.

(8) Special Rule for Sole-Source Procurements. The General Rule on
Amendments in Section (2) applies to Sole-Source Procurements pursuant
to ORS 279B.075 and OAR 125-247-0275, unless as otherwise provided in
the terms of any delegation agreement between the Authorized Agency and
the State Procurement Office pursuant to OAR 125-246-0170.

(9) Special Rule for Amendments of Contracts for Emergencies.
Notwithstanding Sections (2) through (8) of this Rule, an Authorized
Agency may amend a Contract awarded as an Emergency Procurement if
the emergency justification for entering into the Contract still exists, and

the Amendment is necessary to address the continuing emergency.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0570
Reinstatements

(1) “Reinstatement of Expired Contracts” means the action of rein-
statement of an expired Contract that was previously properly executed
containing all the required approval signatures,

(2) The State Procurement Office may approve reinstatement of an
expired Contract if the following conditions are met:

(a) The Authorized Agency demonstrates to the State Procurement
Office, concisely and in Writing, that the failure to extend or renew the
Contract in a timely manner was due to unforeseen or unavoidable condi-
tions;

(b) Except as provided under OAR 125-246-0170, the Written rein-
statement is presented to the State Procurement Office and the Attorney
General for approval within ninety (90) after expiration of the Original
Contract; and

(c) The Authorized Agency provides the State Procurement Office a
concise Written statement justifying the Contractor’s completion of the
Work after expiration of the Contract, there is no change in the Statement
of Work, and either:

(A) The reinstatement is exclusively for the purpose of permitting
completion of the Work or services for no additional compensation; or

(B) When the services are of a continuing or repetitive nature which
are compensated at an hourly, daily or similar periodic rate, the reinstate-
ment either:

(i) Does not increase the rate of compensation; or

(ii) Does not increase the rate of compensation so as to exceed the rate
of the increase determined by comparing the Portland, Oregon
Metropolitan Area Consumer Price Index (all items) published immediate-
ly prior to the date the Original Contract was established with the same
Index published immediately prior to the date of the reinstatement and
extension.

(3) When a Contract is reinstated pursuant to this Section, the
Authorized Agency may compensate the Contractor, at the rate of compen-
sation established in the Original Contract, for Work performed in the inter-
im between the expiration of the Original Contract and the execution and
approval(s) of the extension or Amendment.

(4) This Rule authorizes only one reinstatement of a Contract.

(5) No reinstatement of a Contract must modify the Original Contract
except with respect to the time for performance.

(6) If the reinstatement of a Contract pursuant to this Rule raises the
aggregate amount of compensation to a level that requires Attorney General
approval under ORS 291.047 and 291.047, the Authorized Agency must
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obtain such approval before the extension becomes binding and before any
services may be performed under the reinstated Contract.

(7) Once a Contract is reinstated, it is in full force and effect, as if it
had not expired.

(8) For Architectural, Engineering and Land Surveying and Related
Services, the Authorized Agency must follow the Reinstatement Rule set

forth in OAR 125-248-0300.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0575
Retroactive Approvals

(1) Application. For the purposes of this Rule only, “Personal
Services” includes Architectural, Engineering and Land Surveying Services
and Related Services.

(2) Retroactive Approval of a Contract means the action of the State
Procurement Office retroactively approving a Contract that was not previ-
ously properly executed containing all the required approval signatures.
This Rule applies to Contracts that must have the approval of the State
Procurement Office pursuant to ORS 279ABC or these Rules, including but
not limited to Personal Services Contracts and Contracts for Architectural,
Engineering, and Land Surveying Services and Related Services.

(3) Before the State Procurement Office may consider retroactive
approval of a Contract, an Authorized Agency must do all of the following:

(a) Submit to the State Procurement Office a copy of the Contract
document to be reviewed and a Written request for contract retroactive
approval consideration to be executed by an executive officer, or
Designated Procurement Officer of the Authorized Agency who is respon-
sible for oversight of the Contract, that contains:

(A) An explanation of why the Contract was not submitted to the State
Procurement Office before performance began;

(B) A description of the steps being taken to prevent similar occur-
rences in the future; and

(C) A proposed retroactive approval of the Contract.

(b) Obtain all other approvals required for the Public Contract, includ-
ing the Department of Justice’s Legal Sufficiency Ratification of a Public
Contract pursuant to OAR 137-045-0090 for Contracts that exceed
$75,000.

(c) Obtain approval from the State Procurement Office.

(4) The Authorized Agency must provide a copy of the retroactively
approved Contract and the Authorized Agency’s retroactive approval docu-
mentation to the Authorized Agency within thirty (30) days after the

Contract is approved or fully executed, whichever is later.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0580
Dispute Resolution

Pursuant to ORS 183.502, Authorized Agencies are authorized and
encouraged to use alternative dispute resolution (ADR), including collabo-
rative forms of dispute resolution such as mediation, facilitation and col-
laborative rulemaking. The Attorney General’s Model Rules on ADR are
designed to assist Authorized Agencies in the assessment and appropriate
use of collaborative ADR, as set forth in the Oregon Attorney General’s
Administrative Law Manual and Uniform and Model Rules of Procedure

under the Administrative Procedures Act, October 3, 2001.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0600
Policy

These Rules supplement and do not replace ORS 244.010 through
244.400, for the purpose of applying the policy of ORS 244.010 to Oregon
Public Contracting under the Public Contracting Code and these Rules.
Oregon Public Contracting is a public trust. The Agencies and Contractors

involved in Public Contracting must safeguard this public trust.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065(5)(a), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0605
Selection and Award of Public Contracts

(1) Agency officers, employees or agents involved in the process of
the selection and award of Public Contracts must carefully review the pro-
visions of ORS 244.040.
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(2) Agency officers, employees and agents are prohibited from solic-
iting or receiving Gifts, which means something of economic value given
to a public official or the public official’s relative without an exchange of
valuable consideration of equivalent value, including the full or partial for-
giveness of indebtedness, and which is not extended to others who are not
public officials or the relatives of public officials on the same terms and
conditions; and something of economic value given to a public official or
the public official’s relative for valuable consideration less than that
required from others who are not public officials.

(3) Agency officers, employees and agents are prohibited from using
their official position for personal or financial gain.

(4) Agency officers, employees and agents are prohibited from using
confidential information gained in the course of the screening and selection

procedures for personal or financial gain.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065(5)(a), 279A.070, 279A.140
Hist.: DAS 4-2004, . 11-23-04, cert. ef. 3-1-05

125-246-0610
Appointments to Advisory Committees

The Director, Chief Procurement Officer, Designated Procurement
Officer or a delegatee may appoint procurement advisory committees to
assist with Specifications, procurement decisions, and structural change
that can take full advantage of evolving procurement methods as they
emerge within various industries, while preserving competition pursuant to

ORS 279A.015.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065(5)(a), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0615
Nonretaliation

This Rule prohibits retaliation against anyone who complies with the
Public Contracting Code and these Rules. Any officer, employee or agent
of an Agency or Provider who engages in retaliation action will be subject
to Penalties pursuant to ORS 279A.990, 244.350 to 244.400 and related
rules. Also, any Provider who engages in a retaliation action may be

debarred.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065(5)(a), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0620
Specifications

(1) Agencies and Providers must not develop Specifications that pri-
marily benefit a Provider, directly or indirectly, to the detriment of an
Agency or the best interest of the State.

(2) Agencies must not develop Specifications that inhibit or tend to
discourage Public Contracting with Qualified Rehabilitation Facilities
under ORS 279.835 through 279.855 and OAR 125-055-0005 through 125-
055-0045 where those Specifications inhibit or tend to discourage the
acquisition of QRF-produced Supplies and Services without reasonably
promoting the satisfaction of bona fide, practical procurement needs of the
Agency.

(3) Agencies and Providers must not develop Specifications that
inhibit or tend to discourage Public Contracting under other public pro-

curement laws or policies of the Department.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065(5)(a), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0625
Sole-Source

Authorized Agencies may not select a Sole-Source Procurement pur-
suant to ORS 279B.075 and avoid a competitive Procurement if the purpose
of the selection is to primarily benefit the Provider, directly or indirectly, to

the detriment of an Authorized Agency or the best interest of the State.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065(5)(a), 279A.070, 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0630
Fragmentation

A Procurement may not be artificially divided or fragmented so as to
constitute a Small Procurement, pursuant to ORS 279B.065, or an

Intermediate Procurement, pursuant to ORS 279B.070.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065(5)(a), 279A.070, 279B.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05
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125-246-0635
Authorized Agency and Provider Communications

(1) Research Phase. Authorized Agencies are encouraged to conduct
research with Providers who can meet the State’s needs. This research
includes but is not limited to: meetings, industry presentations, and demon-
strations with any Providers that, in the Agency’s discretion, may be able to
meet an Agency’s need. Authorized Agencies must document the items dis-
cussed during the research phase of Solicitation development. The research
phase ends the day of a Solicitation release or request for a Quote pursuant
to an Intermediate Procurement, unless the Solicitation or Intermediate
Procurement provides for a different process that permits on-going
research.

(2) Solicitation and Contracting Phase. Any communication between
an Authorized Agency and Providers regarding a Solicitation, that occurs
after the Solicitation release or request for a Quote and before the Award of
a Contract, must only be made within the context of the Solicitation
Document or Intermediate Procurement requirements (Communication).
This Communication may allow for Discussions, Negotiations, Addenda,
Providers’ questions, and the Agency’s answers to Providers’ questions
about terms and conditions, Specifications, Amendments, or related mat-
ters. During this phase, telephone conversations and meetings must be doc-
umented in the Procurement File. Written inquiries regarding the
Solicitation should be responded to by the Authorized Agency in Writing.
A record of all material Communications regarding the Solicitation by
interested Providers must be made a part of the Procurement File pursuant

to OAR 125-246-0355.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.065(5)(a), 279A.070, 279A.140
Hist.: DAS 4-2004, . 11-23-04, cert. ef. 3-1-05

125-246-0700
State Surplus Property Definitions

In addition to the definitions contained in ORS 279A.250 and OAR
125-246-0110, the following definitions apply to these Rules on State
Surplus Property:

(1) “Bid” means a competitive Offer to purchase advertised Surplus
Property at a price specified by the bidder.

(2) “Cash” includes U.S. currency, cashier’s checks, certified checks,
traveler’s checks, money orders made payable to the State of Oregon, or
approved credit cards.

(3) “Direct Labor” includes all Work required for preparation, pro-
duction, processing and packing, but does not include supervision, admin-
istration, inspection and shipping.

(4) “Employee’s Household” means all persons residing with employ-
ee.

(5) “Employee’s Immediate Family” means the children, step-chil-
dren, parents, step-parents, grandparents and spouse of employee, separate-
ly or in any combination thereof.

(6) “Invitation to Bid” means a competitive Offer to bid on Surplus
Property available for public sale and is also known as a bid advertisement.

(7) “Not-for-profit organization” is defined in ORS 279A.250(2) and
means a nonprofit corporation as defined in ORS 307.130.

(8) “Photographic Identification” means a document that shows the
bearer’s current name, address, and photographic portrait.

(9) “Political Subdivision” includes divisions or units of Oregon local
government having separate autonomy such as Oregon counties, cities,
municipalities or other public corporate entities having local governing
authority.

(10) “Private Not-for-Profit Agencies” means those Agencies meeting
the criteria specified in the Oregon Administrative Rules.

(11) “Property” is defined in ORS 279A.250(3) and means personal
property.

(12) “State agency” is defined in ORS 279A.250(4) and means every
state officer, board, commission, department, institution, branch or agency
of state government whose costs are paid wholly or in part from funds held
in the State Treasury, and includes the Legislative Assembly and the courts,
including the officers and committees of both, and the Secretary of State
and the State Treasurer in the performance of the duties of their constitu-
tional offices.

(13) “Surplus Property” means all personal property, vehicles and
titled equipment property received by the Department as surplus from fed-
eral government units, state agencies, local governments, and special gov-
ernment bodies for sale to state agencies, political subdivisions of the State,
and private not-for-profit organizations or the general public or any combi-

nation thereof.
Stat. Auth.: ORS 283.060, 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.250
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05
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125-246-0710
Eligibility of State Agencies, Political Subdivisions and Non-Profit
Organizations

Prior to offering Surplus Property for public sale, the State Surplus
Property Program must make Surplus Property available to the following:

(1) State Agencies;

(2) Political subdivisions of the State; and

(3) Any non-profit organization qualified to acquire federal donation
property pursuant to OAR 125-035-0045 or determined by the Department

to be eligible under criteria established by the Department.
Stat. Auth.: ORS 283.060, 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.260
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05

125-246-0720
State Surplus Property Acquisition

(1) Recipients of state Surplus Property must have funds available at
the time property is acquired, and pay all costs and charges incidental to the
acquisition within 30 calendar days from the date of invoice. Invoices out-
standing in excess of 90 days may result in suspension of purchasing priv-
ileges until such invoices have been paid in full.

(2) Surplus state property must be available for warehouse floor sale
or direct transfer to state Agencies, political subdivisions and qualified non-
profit organizations prior to public sale. Non-qualifying private entities and
private citizens, separately or combined, must not be eligible to