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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
Oregon Bulletin. The Oregon Administrative Rules Compilation is
an annual publication containing the complete text of the Oregon Ad-
ministrative Rules at the time of publication. The Oregon Bulletin is
a monthly publication which updates rule text found in the annual
compilation and provides notice of intended rule action, Executive
Orders of the Governor, Opinions of the Attorney General, and orders
issued by the Director of the Dpartment of Revenue.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit,
Archives Division, Secretary of State assists agencies with the noti-
fication, filing and publication requirements of the administrative
rules process. Every Administrative Rule uses the same numbering
sequence of a 3 digit agency chapter number followed by a 3 digit
division number and ending with a 4 digit rule number. (000-000-
0000)

How to Cite

Citation of the Oregon Administrative Rules is made by chapter
and rule number. Example: Oregon Administrative Rules, chapter
164, rule 164-001-0005 (short form: OAR 164-001-0005).

Understanding an Administrative Rule’s “History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessi-
tate ongoing rulemaking. To track the changes to individual rules,
and organize the rule filing forms for permanent retention, the
Administrative Rules Unit has developed a “history” for each rule
which is located at the end of rule text. An Administrative Rule “his-
tory” outlines the statutory authority, statutes implemented and dates
of each authorized modification to the rule text. Changes are listed
in chronological order and identify the agency, filing number, year,
filing date and effective date in an abbreviated format. For example:
“OSA 4-1993, f. & cert. ef. 11-10-93” documents a rule change made
by the Oregon State Archives (OSA). The history notes that this was
the 4th filing from the Archives in 1993, it was filed on November
10, 1993 and the rule changes became effective on the same date. The
most recent change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of an
Administrative Rule

The annual, bound Oregon Administrative Rules Compilation con-
tains the full text of all permanent rules filed through November 15
of the previous year. Subsequent changes to individual rules are list-
ed in the OAR Revision Cumulative Index which is published
monthly in the Oregon Bulletin. Changes to individual Administra-
tive rules are listed in the OAR Revision Cumulative Index by OAR
number and include the effective date, the specific rulemaking action
and the issue of the Oregon Bulletin which contains the full text of
the amended rule. The Oregon Bulletin publishes the full text of per-
manent and temporary administrative rules submitted for publication.
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Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available in electronic and printed formats. Electronic
versions are available through the Oregon State Archives Website at
http://arcweb.sos.state.or.us. Printed copies of these publications are
deposited in Oregon’s Public Documents Depository Libraries list-
ed in OAR 543-070-0000 and may be ordered by contacting:
Administrative Rules Unit, Oregon State Archives, 800 Summer
Street NE, Salem, OR 97310, (503) 373-0701, ext. 240, Julie.A.
Yamaka@state.or.us

2005-2006 Oregon Bulletin Publication Schedule

The Administrative Rule Unit accepts rulemaking notices and fil-
ings Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon
State Archives, 800 Summer Street NE, Salem, Oregon 97301. To
expedite the rulemaking process agencies are encouraged file a
Notice of Proposed Rulemaking Hearing specifying hearing date,
time and location, and submit their filings early in the submission
period to meet the following publication deadlines.

Submission Deadline — Publishing Date

December 15, 2005
January 13, 2006
February 15, 2006
March 15, 2006
April 14, 2006
May 15, 2006

June 15, 2006

July 14, 2006
August 15, 2006
September 15, 2006
October 13, 2006
November 15, 2006

January 1, 2006
February 1, 2006
March 1, 2006
April 1, 2006
May 1, 2006

June 1, 2006

July 1, 2006
August 1, 2006
September 1, 2006
October 1, 2006
November 1, 2006
December 1, 2006

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms ARC 910-2003 and ARC 915-2005
are available from the Administrative Rules Unit, Archives Division,
Secretary of State, 800 Summer Street NE, Salem, Oregon 97301,
or are downloadable from the Oregon State Archives Website.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Secretary of State, Archives Division, 800 Summer Street, Salem,
Oregon, 97301; (503) 373-0701. The Archives Division charges for
such copies.

© January 1, 2006 Oregon Secretary of State. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 06 - 08

AUTHORIZATION FOR ACCESS TO LAW ENFORCE-
MENT DATA SYSTEM

ORS 181.010(6) and OAR 257-010-0025(1)(b) authorize the Gov-
ernor to allow Law Enforcement Data System access to designated
state and local agencies which require such information “for agency
employment purposes, licensing purposes or other demonstrated
needs when designated by order of the Governor.” Executive Order
No. 90-05 grants such access to a number of state agencies and estab-
lishes the conditions under which such access is authorized. Subse-
quent Executive Orders have authorized access for additional state
and local agencies for various purposes.

THEREFORE, IT IS ORDERED AND DIRECTED:

1. Pursuant to ORS 181.010(6) and OAR 257-010-0025(1)(b), I
hereby authorize the Oregon State Police to provide the Housing
Authority of Douglas County with access to the Oregon State
Police criminal offender information system for purposes consis-
tent with Public Law 104-120, including screening public hous-
ing applicants and enforcing leases.

2. Pursuant to ORS 181.010(6) and OAR 257-010-0025(1)(b), I
hereby authorize the Oregon State Police to provide the Depart-
ment of Consumer & Business Services with access to the Ore-
gon State Police criminal offender information system solely for
the purpose of conducting background investigations on prospec-
tive employees or service providers for positions involved with
cash receipting and depositing, payroll preparation functions, mail
services, access to personal information about employees or mem-
bers of the public, or access to tax or financial information about
individuals or business entities.

3. Executive Order No. 90-05 continues to govern the compilation,
maintenance, and dissemination of criminal offender information
as defined in ORS 181.010(3), and that Order governs the access
to the Oregon State Police criminal offender information system
authorized by this Order.

Done at Salem, Oregon, this 30th day of May, 2006.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Bill Bradbury

Bill Bradbury
SECRETARY OF STATE
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EXECUTIVE ORDER NO. 06-09

STATE EMPLOYMENT OPPORTUNITIES FOR OCEAN
FISHING INDUSTRY WORKERS

In April, 2006, I issued Executive Orders No. 06-06 and 06-07,
declaring that a State of Emergency exists in Tillamook, Lincoln,
Coos, Curry and Clatsop Counties and the coastal portions of Dou-
glas and Lane Counties due to the virtual elimination of a viable com-
mercial salmon fishing season and severe restrictions on the sport
salmon fishing season along the Oregon coast south of Cape Falcon.

I directed all state agencies to work in a cooperative and coordinat-
ed manner in order to mitigate the impacts of this emergency, pro-
vide expedited service and resources to persons and businesses
adversely affected by the emergency, and focus state efforts in a man-
ner most likely to relieve the unemployment, human suffering, finan-
cial loss and other economic impacts of this emergency. Addition-
ally, I encouraged all state agencies to think broadly and creatively
about actions that agencies can take to address this emergency.

The Oregon Employment Department can assist in helping reduce
the adverse financial effects of this current emergency by targeting
available state job opportunities to displaced employees of the com-
mercial and recreational fishing industries. State agencies can assist
the Employment Department by identifying available jobs, locations,
pay and the necessary skill sets for vacant positions. The State
Department of Parks and Recreation and the Oregon Watershed
Enhancement Board are examples of state agencies that are expect-
ed to engage in hiring that may provide opportunities to persons
impacted by this emergency.

State agencies can also develop criteria and guidelines for deter-
mining applicant eligibility for available job openings consistent with
collective bargaining agreements, statutes and administrative rules.

NOW THEREFORE, IT IS HEREBY ORDERED AND
DIRECTED:

Consistent with the collective bargaining agreements, statutes and
administrative rules, all state agencies shall seek to hire qualified
individuals covered by Executive Orders 06-06 and 06-07 when fill-
ing vacancies or making temporary appointments, for one year from
the date of this Executive Order.

Done at Salem, Oregon this 1st day of June, 2006.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Bill Bradbury

Bill Bradbury
SECRETARY OF STATE
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OTHER NOTICES

A CHANCE TO COMMENT ON
PROPOSED CONSENT JUDGMENT FOR A
PROSPECTIVE PURCHASER AGREEMENT FOR
PROPERTY LOCATED AT 2644 AND 2740 SE POWELL
BLVD., 3601 SE 27TH AVE., AND 3605 SE 28TH AVE.,
PORTLAND, OREGON

COMMENTS DUE: July 31, 2006

PROJECT LOCATION: 2644 and 2740 SE Powell Boulevard.,
3601 SE 27th Avenue, and 3605 SE 28th Avenue, Portland, Oregon
(the Property).

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to enter into a Consent Judgment for a Prospective Pur-
chaser Agreement (PPA) with Catholic Charities of Oregon for the
Property.

HIGHLIGHTS: The Property is currently owned by St. Vincent
DePaul. Investigations conducted by the City of Portland Brown-
fields Program and the purchaser revealed that historic fill materi-
als at the Property contain various metals and that methane is being
released at areas of the site. Purchaser intend to redevelop the Prop-
erty for affordable housing

The Consent Judgment will require Purchasers to implement a
Construction Management Plan and, if necessary, abide by the
requirements of an Easement and Equitable Servitude in favor of the
DEQ and to observe the requirements of a Cap Management, Inspec-
tion and Maintenance Plan and a Soil Management Plan.

DEQ’s Prospective Purchaser Program was created in 1995 through
amendments to the state’s Environmental Cleanup Law. The Prospec-
tive Purchaser Agreement is a tool that facilitates the cleanup of con-
taminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a property with existing contamination. DEQ has
approved 82 Prospective Purchaser Agreements throughout the State
since the program began.

The proposed Consent Judgment will provide Purchaser, as the new

owner, with a release from liability for claims by the State of Ore-
gon under ORS 465.255 relating to historical releases of hazardous
substances at or from the site. The proposed Consent Judgment will
also provide Purchaser with protection from potential contribution
actions by third parties relating to the releases at or from the Prop-
erty. DEQ retains all existing rights it may have as to all other par-
ties potentially liable for the releases.
HOW TO COMMENT: Written comments concerning the pro-
posed Consent Judgment should be sent to Charlie Landman at DEQ
Headquarters, 811 SW 6th Avenue, Portland, Oregon 97204. Com-
ments must be received by DEQ by 5:00 pm July 31, 2006. Ques-
tions may be directed to Mr. Landman at that address or by calling
(503) 229-6461. The proposed Consent Judgment and DEQ file on
the Property may be reviewed at DEQ’s Northwest Region office in
Portland by contacting Bob Williams at (503) 229-6802.

Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments on the proposed Consent Judgment.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed Consent Judgment will be made
after consideration of public comments.

A CHANCE TO COMMENT ON
PROPOSED CONSENT JUDGMENT FOR A
PROSPECTIVE PURCHASER AGREEMENT AT
THE FORMER PREMIER EDIBLE OILS FACILITY
IN PORTLAND, OREGON

COMMENTS DUE: July 31, 2006

PROJECT LOCATION: 10400 North Burgard Way, Portland,
Oregon.

PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to enter into a Consent Judgment for a Prospective Pur-
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chaser Agreement (PPA) with International Bio Fuels Corp. (IBC)
for the property located at 10400 North Burgard Way, Portland, Ore-
gon (Former Premier Edible Oils Property or Property).
HIGHLIGHTS: According to information provided to DEQ,
Schnitzer Investment Corporation (SIC) has owned the Property
since 1972. During World War II the Property was used primarily to
store materials in logistical support for the Liberty ship building
efforts by the Oregon Shipyards. The Property was generally vacant
from 1945 through 1972. From approximately 1973 through the late
1990s the Property was primarily used to process crude grade veg-
etable oil into food grade vegetable oils. Historic operations at or
adjacent to the Property have resulted in the release of hazardous sub-
stances, including petroleum products, to the environment. .

The current owner (SIC) is working with DEQ to investigate and
ascertain the extent of the residual contamination at the Property. The
Consent Judgment will allow IBC to develop the Property for the
processing and storage of biofuels to meet the growing demand for
clean, alternative energy in Oregon and the region.

DEQ’s Prospective Purchaser Program was created in 1995 through
amendments to the state’s Environmental Cleanup Law. The Prospec-
tive Purchaser Agreement is a tool that facilitates the cleanup of con-
taminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a property with existing contamination. DEQ has
approved 82 Prospective Purchaser Agreements throughout the State
since the program began.

The proposed Consent Judgment will provide IBC as the new

owner with a release from liability for claims by the State of Oregon
under ORS 465.255 relating to historical releases of hazardous sub-
stances at or from the Property. The proposed Consent Judgment will
also provide IBC with protection from potential contribution actions
by third parties relating to the releases at or from the Property. DEQ
retains all existing rights it may have as to all other parties potentially
liable for the releases.
HOW TO COMMENT: Written comments concerning the pro-
posed Consent Judgment should be sent to Charlie Landman at DEQ
Headquarters, 811 SW 6th Avenue, Portland, Oregon 97204. Com-
ments must be received by DEQ by 5:00 pm July 31, 2006. Ques-
tions may be directed to Mr. Landman at that address or by calling
(503) 229-6461. The proposed Consent Judgment and DEQ file on
the Property may be reviewed at DEQ’s Northwest Region office in
Portland by contacting Mike Romero at (503) 229-5563.

Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments on the proposed Consent Judgment.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed Consent Judgment will be made
after consideration of public comments.

DEQ SEEKING PUBLIC COMMENT ON
PROPOSED STATE CONSENT JUDGMENT
REGARDING PORTLAND HARBOR SUPERFUND SITE

Notice issued: July 1, 2006

Written comments due: August 1, 2006, 5:00 p.m.

Verbal comments at public information meeting: Tuesday, July
18, 2006; 6:00 p.m.

Public meeting location: City of Portland Bureau of Environmen-
tal Services Water Pollution Control Lab, Smith Room, 6543 N.
Burlington Ave., Portland, OR 97203

Where can I review the document? The proposed state consent
judgment regarding the Portland Harbor Superfund Site is available
on DEQ’s web site at http://www.deq. state.or.us/nwr/Portland
Harbor/ph.htm; scroll down to “Recent Announcements.” You may
also review the document at DEQ’s Northwest Region Office, locat-
ed at 2020 SW 4th Ave., fourth floor, Portland, Oregon.
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Where can I send comments and get more information? Com-
ments may be submitted to Jim Anderson, Portland Harbor Project
Manager, at anderson.jim @deq.state.or.us or at DEQ, 2020 SW 4th
Ave., Suite 400, Portland, OR 97201. For more information, please
contact Jim Anderson at 503-229-6825, or Mikell O’Mealy, Portland
Harbor Project Outreach Coordinator, at omealy.mikell@
deq.state.or.us or 503-229-6590.

Where is the site located? The Portland Harbor Superfund site is
federally listed as being located on the lower Willamette River in
Portland between River Miles 3.5 and 9.2, while studies are currently
being conducted between River Miles 2 and 11. The final boundaries
of the site will be established by the U.S. Environmental Protection
Agency (“EPA”) when it selects a final cleanup remedy for the site.
What will happen at the public information meeting? DEQ will
provide information, answer questions, and receive comments about
the proposed consent judgment.

Background: Investigations of sediments and water quality in the
lower Willamette River within the Portland Harbor area have
revealed a broad range of hazardous substance contamination. In
response to this contamination, DEQ undertook a number of meas-
ures for the protection of public health and the environment, includ-
ing but not limited to site discovery and assessment to locate sources
of the contamination, development of a Portland Harbor Sediment
Management Plan and Sediment Investigation Work Plan to guide
investigation of sediment contamination, consultation and negotia-
tion with potentially responsible parties (“PRPs”) regarding the
design and implementation of the plans, coordination with federal
agencies and tribes having interests in the Willamette River, and the
entry of cooperative agreements and public outreach necessary to
these efforts. DEQ undertook these measures pursuant to its author-
ities under the state environmental cleanup law, ORS 465.200 et seq.

On December 1, 2000, EPA placed the Portland Harbor area on the

National Priority List pursuant to the federal Superfund law. DEQ
and EPA have agreed to share responsibility for investigation and
cleanup of the Portland Harbor Superfund Site. DEQ is responsible
for overseeing the investigation and control of upland contaminant
sources to the harbor. EPA is responsible for overseeing the inves-
tigation and cleanup of in-water contamination. Each agency also
acts as a support agency to the other agency’s efforts. EPA is cur-
rently administering the performance of an in-water remedial inves-
tigation and feasibility study (“RI/FS”), under an Administrative
Order on Consent issued by EPA on September 28, 2001. Ten PRPs
are signatories to the consent order with EPA. Those consent order
parties, along with four other PRPs, have formed what is called the
Lower Willamette Group (“LWG”) for the purpose of jointly per-
forming or financing the in-water RI/FS. EPA has requested that
other PRPs become cooperating parties by signing the consent order,
and is encouraging the PRPs to participate in the LWG. The LWG
has requested that DEQ provide a similar opportunity to LWG mem-
bers and other PRPs to enter a state settlement recognizing the in-
water RI/FS work performed under the EPA consent order. DEQ is
proposing to enter such a settlement.
What is proposed? The settlement proposed by DEQ is in the form
of a consent judgment that would be entered in state circuit court pur-
suant to ORS 465.325. The consent judgment would require PRPs
to pay an amount in satisfaction of outstanding DEQ remedial action
costs, reimburse DEQ’s support agency costs under the RI/FS con-
sent order administered by EPA, and perform or help finance the in-
water RI/FS under the EPA consent order. In return, DEQ would pro-
vide a covenant-not-to-sue, right of contribution, and contribution
protection regarding the same matters. The covenant-not-to-sue
would apply to claims under state laws found at ORS Chapters 465,
466, and 468B, and under the federal Superfund law.

The consent judgment would not apply to the following: ongoing
environmental investigations and source control work at specific
upland facilities pursuant to DEQ agreement and orders; EPA’s selec-
tion and implementation of a final cleanup remedy for the in-water
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contamination; other possible PRP liabilities at Portland Harbor such
as natural resource damages.

DEQ proposes to enter this consent judgment with the following
parties: Arkema Inc.; Bayer CropScience, Inc.; BNSF Railway Com-
pany; Chevron U.S.A. Inc., a Pennsylvania corporation; City of Port-
land; ConocoPhillips Company; Gunderson LLC; Kinder Morgan;
NW Natural; Oregon Steel Mills, Inc.; Port of Portland; Siltronic
Corporation; Time Oil Co.; and Union Pacific Railroad Company.
What happens next? DEQ will review and consider all comments
received during the comment period. If DEQ then determines to enter
the consent judgment, the settlement will be executed by the parties
and filed with the Multnomah County Circuit Court. The court must
approve the consent judgment for it to take effect.

What are DEQ’s responsibilities? DEQ is the state regulatory
agency responsible for protecting and enhancing Oregon’s water and
air quality, for cleaning up hazardous substances contamination in
the environment, and for managing the proper disposal of hazardous
and solid wastes.

Accessibility Information: If you need special physical, language
or other accommodations to review the proposed Consent Judgment,
provide comments or attend the public information meeting, please
contact Mikell O’Mealy at 503-229-6590 or omealy.mikell@
deq.state.or.us.

PUBLIC COMMENT PERIOD
NOTICE OF REMEDIAL ACTION
FORMER GLENBROOK NICKEL FACILITY,
63776 MULLEN STREET, COOS BAY, OREGON

COMMENTS DUE: July 31, 2006

PROJECT LOCATION: Former Glenbrook Nickel Facility,
63776 Mullen Street, Coos Bay Oregon

PROPOSAL: As required by ORS 465.320, the Department of
Environmental Quality (DEQ) invites public comment on the pro-
posed cleanup approach for contaminated soils at the former Glen-
brook Nickel facility in Coos Bay, Oregon. The proposed final
approach includes covering the soils in the former ore stockpile areas
and institutional controls to maintain the cap.

HIGHLIGHTS: Glenbrook Nickel Company, an affiliate of Teck
Cominco American Incorporated, used the site for off-loading, stor-
age, and distribution of nickel ore. The ore was dried, crushed, and
shipped from the site to the Glenbrook’s Nickel smelting facility in
Riddle, Oregon. Tests were performed on surface material across the
previous ore yard. Concentrations of nickel in the surface soil were
found to be acceptable for human health but elevated for ecological
receptors, particularly birds.

DEQ proposes the following measures to address remaining nick-
el contamination at the site:

* Covering the former ore stockpile areas with 6-inches of soil,
gravel, or sand. The full extent of the cover will be approximately
610,000 sq ft across the northern portion of the site. This cover will
prevent ecological receptors from exposure to the soils containing
high levels of nickel.

¢ Placing an institutional control measure, known as an Easement
and Equitable Servitude, on the property deed notifying future prop-
erty owners/operators of the presence of the cover and associated
protocols for proper handling and disposal should the cover materi-
al be excavated for any reason.

* Periodic inspections of the cover to ensure that it is properly main-

tained.
HOW TO COMMENT: Written comments on the proposed reme-
dial action may be submitted to Angie Obery at DEQ’s Eugene
office, 1102 Lincoln St., Suite 210, Eugene, OR 97401. Comments
must be received by July 31, 2006. Questions may be directed to
Angie Obery by calling her at 1800-844-8467 x7464.
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A public meeting to answer questions and receive verbal comments
on the proposed remedial action will be held if there is significant
public interest.

THE NEXT STEP: DEQ will consider all public comments prior
to making a final decision.

PROPOSED REMEDIAL ACTION
PRINEVILLE BP QUICK STOP (FORMER)
PRINEVILLE, OREGON

COMMENTS DUE: August 2, 2006

PROJECT LOCATION: 205 W. Third St., Prineville, Crook Coun-
ty, Oregon

PROPOSAL: The Department of Environmental Quality is pro-
posing a remedial action for the former Prineville BP Quick Stop.
This action would involve a deed restriction or a city ordinance pro-
hibiting residential development and use of shallow groundwater for
drinking. Once these measures are implemented, the Department
would issue a No Further Action determination, contingent on com-
pliance with these restrictions. Public notification is required by ORS
465.320.

HIGHLIGHTS: The former Prineville BP Quick Stop site occupies
about 0.2 acres on the northwest corner of West Third and Beaver
Streets in downtown Prineville. Since at least 1997, this was one of
two primary sites from which gasoline was leaking from under-
ground tanks and causing gasoline vapors to enter nearby shop build-
ings. The other site is the former Prineville Texaco station, where the
new City Hall now stands.

The gasoline tanks were removed from the site in December 1997.
Modifications were made to the nearby affected buildings in 1998
and 1999 to reduce the amount of subsurface vapors that could enter
through the floor and walls. The affected buildings were on the north-
east corner of the intersection of Third and Claypool Streets. A soil
vapor extraction system was installed around these buildings in
December 1998, to remove the gasoline contamination before it
could enter these buildings. This system was operated until 2002.

In 1999, about 400 cubic yards of petroleum-contaminated soil was
removed from the BP Quick Stop property and treated offsite. A soil
vapor extraction system and an air sparge system were installed on
the property at that time and operated until 2002. Extensive soil,
groundwater, and air sampling was conducted between 1997 and
2006. Contaminant levels have been reduced to safe levels.

This conclusion is based on the assumptions that shallow ground-
water will not be used for drinking, and the site will not be used for
residential development. To ensure that these assumptions remain
valid, DEQ will require either a deed restriction or city ordinance
prohibiting these land and water uses. Once the deed restriction or
ordinance is in place, DEQ intends to issue a No Further Action
determination, contingent upon compliance with these restrictions.
HOW TO COMMENT: Comments and questions, by phone, fax,
mail or email, should be directed to:

Bob Schwarz, Project Manager

Phone: 541-298-7255, ext. 30

Fax: 541-298-7330

Email: Schwarz.bob@deq.state.or.us

To schedule an appointment or to obtain a copy of the staff report,

please contact Mr. Schwarz. Written comments should be sent by
Wednesday, August 2, 2006.
THE NEXT STEP: DEQ will consider all comments received. A
final decision concerning the proposed remedial action and condi-
tional No Further Action determination will be made after consid-
eration of public comments.

PROPOSED REMEDIAL ACTION AT
THE FORMER BATTIN POWER SERVICE SITE

COMMENTS DUE: July 30, 2006
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PROJECT LOCATION: 8320 SE Otty Road, Portland, Oregon
PROPOSAL: As required by ORS 465.320, the Department of
Environmental Quality (DEQ) invites public comment on remedial
action proposed for the Former Battin Power Service (Battin) site
located in Portland, Oregon. A no further action determination was
issued for soil in 1999. A remedy consisting of natural attenuation
monitoring and restrictions on groundwater use are proposed to
address groundwater contamination, with contingency measures for
additional site treatment by enhanced bioremediation if off-site con-
taminant concentrations exceed screening criteria.
HIGHLIGHTS: The 2.91-acre site is located in an area of mixed
residential and commercial development in southwest Portland. Prior
to the 1950s the site was used only for agriculture. In the 1950s
through early 1990s the site was used for a variety of commercial
activities including metal scrap collection, logging truck storage and
repair, and the repair and sale of power generation equipment. Elec-
trical transformers were accepted at the site starting in the mid 1970s;
transformer cores were sold to scrap dealers and transformer oil was
used in trucks and other equipment. A number of commercial lessees
also operated at the site. The site was cleared in 1995 for develop-
ment of a Home Depot store off-site to the immediate east, with the
Battin site consisting of asphalt-paved parking for the store. The
Home Depot store was replaced by a Wal-Mart in 2004; the site
remains asphalt-covered and used for parking. Activity at the site in
the 1950s through the early 1990s resulted in the release of petrole-
um hydrocarbons, solvents, and polychlorinated biphenyls (PCBs)
in soil. Solvents and minor petroleum hydrocarbons have also bee
detected in groundwater. Soil investigation and cleanup was per-
formed in the mid-1990s prior to redevelopment, and results in DEQ
issuance of a no further action determination for soil in 1999.
Groundwater investigation continued through 2005; solvents have
been detected in shallow groundwater in the southern portion of the
site, and extending off-site to the south-southwest. The groundwa-
ter plume is expected to be stable, with contaminant concentrations
within the plume decreasing over time. No impacts have been
observed in the only groundwater well identified within the site
vicinity. A natural attenuation remedy consisting of groundwater
monitoring and implementation of contingency measures (on-site
treatment using enhanced bioremediation) is proposed for the site.
The remedy is considered to be protective of human and ecological
health.

HOW TO COMMENT: To review project records, contact Dawn
Weinberger at (503) 229-5425. The DEQ project manager is Dan
Hafley (503-229-5417). Written comments should be sent to the proj-
ect manager at the Department of Environmental Quality, Northwest
Region, 2020 SW 4th Avenue, Suite 400, Portland, OR 97201 by July
30, 2006. A public meeting will be held to receive verbal comments
if requested by 10 or more people, or by a group with a membership
of 10 or more.

THE NEXT STEP: DEQ will consider all comments received and
make a final decision after consideration of these comments.

PROPOSED NO FURTHER ACTION DETERMINATION
BOWERS EXCAVATING SITE
KLAMATH FALLS, OREGON

COMMENTS DUE: August 3, 2006

PROJECT LOCATION: 3427 Washburn Way, Klamath Falls, Kla-
math County, Oregon

PROPOSAL: The Department of Environmental Quality is pro-
posing to issue a No Further Action determination following inves-
tigation and cleanup of petroleum-contaminated soil at the former
Bowers Excavating site. Public notification is required by ORS
465.320.

HIGHLIGHTS: Bowers Excavating operated an excavating and
fencing company on the property from the early 1970s until the late
1990s. South Valley Bank & Trust received the property through
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foreclosure in 2000, and sold it to the current owner, Campus Invest-
ments, in 2001. The primary source of contamination on the prop-
erty was from accidental discharge of several hundred gallons of
heating oil from equipment associated with a heating oil tank in the
northwest corner of the property. DEQ first became aware of con-
tamination at the site in fall 1998, when petroleum was discovered
during site grading on the property immediately to the north.

Environmental investigations conducted between 2000 and 2006
indicated there were four contamination areas within the 3-acre prop-
erty. About 15 tons of petroleum-contaminated soil was disposed of
at the Klamath County Landfill. Contaminated soil from the heating
oil releases was excavated in three phases in 2002 and 2003. In total,
about 300 cubic yards of soil were removed from an excavation 40
feet long, 30 feet wide and 8 feet deep.

This soil was treated on site in five lined cells. Nutrients were
applied in November 2001, June 2002 and May 2005 to stimulate
biological activity. The material was a common lawn fertilizer con-
sisting mainly of nitrogen, potassium and phosphorous. The mate-
rial was tilled into the contaminated soil with a tractor-mounted tiller.
Soil in the treatment cells was tested five times between September
2002 and February 2006.

The property and surrounding area are currently used for industri-
al and commercial purposes. The area is also supplied by city water,
so it is unlikely that shallow groundwater beneath the site will be
used for drinking. These land and water uses are likely not to change
in the foreseeable future. Based on site sample results, DEQ has
determined that residual contaminant levels do not exceed acceptable
risk levels. We therefore propose to issue a No Further Action deter-
mination for this site.

HOW TO COMMENT: Comments and questions, by phone, fax,
mail or email, should be directed to:

Bob Schwarz, Project Manager

Phone: 541-298-7255, ext. 30

Fax: 541-298-7330

Email: Schwarz.bob@deq.state.or.us

To schedule an appointment or to obtain a copy of the staff report,
please contact Mr. Schwarz. Written comments should be sent by
Wednesday, August 2, 2006.

THE NEXT STEP: DEQ will consider all comments received. A
final decision concerning the proposed No Further Action determi-
nation will be made after consideration of public comments.

NO FURTHER ACTION REQUIRED AT
FORMER HEWLETT-PACKARD PROPERTY
IN MCMINNVILLE, OREGON

PROJECT LOCATION: Former Hewlett-Packard Company Site,
currently part of Linfield College, 1700 South Baker Street, McMin-
nville, Oregon, Lots 100 and 7000

BACKGROUND: The Department of Environmental Quality
(DEQ) has determined that no further action is required at the For-
mer Hewlett-Packard Company site, currently part of Linfield Col-
lege, in McMinnville, Oregon.

In 1997, the Hewlett-Packard Company conducted several envi-
ronmental assessments at their former property located at 1700 South
Baker Street in McMinnville, Oregon. Based on preliminary assess-
ments, the focus of investigation for the Voluntary Cleanup Program
site was narrowed down to an area in the vicinity of Building 1 and
the Support building.

In 1998, ground water monitoring wells were installed between
Building 1 and the Support building. The volatile organic levels seen
in earlier temporary well point samples were greatly reduced in the
monitoring wells. In 2001, a beneficial use survey was conducted to
determine the use of the ground water in the site vicinity. The ben-
eficial use survey concluded that the shallow aquifer is not used for
drinking water.
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The site was screened for human health risk from exposure to
volatile organic-contaminated soil and ground water. Under current
and reasonably likely future land and water uses at the site, DEQ has
concluded that there are no significant human health risks associat-
ed with the volatile organic-contaminated soil and ground water at
the Site. Therefore, DEQ has determined that no further investiga-
tion or remediation is needed for environmental impacts from the
Former Hewlett-Packard Company Site in McMinnville.

A file containing detailed information for the site is available for
review in DEQ’s Eugene office located at 1102 Lincoln St., Suite
210, Eugene, Oregon 97401. Questions concerning this site should
be directed to Mindi English at DEQ’s Eugene office or by calling
her at 541-686-7763 or toll-free in Oregon at 1-800-844-8467, exten-
sion 7763.

DEQ DETERMINES NO FURTHER ACTION REQUIRED
FORMER ROSEBURG FOREST PRODUCTS GREEN
MILL SITE, GREEN, OREGON

PROJECT LOCATION: Former Roseburg Forest Products Green
Mill Site, 3442 Carnes Road, Roseburg

HIGHLIGHTS: The Department of Environmental Quality (DEQ)
has determined that no further action is required at the Former Rose-
burg Forest Products Green Mill site in Green, Oregon.

This site is a former softwood plywood mill. During July 2005,
approximately 111 tons of petroleum impacted soil was removed and
disposed of offsite. During the site investigation, arsenic was detect-
ed above industrial standards near the former equipment pits. Addi-
tional sampling was conducted, and none of the samples were sig-
nificantly above Oregon’s background levels. There is no
unacceptable human health residual risk for this site, as petroleum
contaminated soils have been removed and disposed of and arsenic
soil levels are near acceptable background levels for Oregon.
Remaining concentrations of total petroleum hydrocarbon (TPH) -
diesel and TPH-oil in soil are below residential risk- based concen-
trations for ingestion, dermal contact, and inhalation human expo-
sure.

A file containing detailed information for the site is available for
review in DEQ’s Eugene office located at 1102 Lincoln St., Suite
210, Eugene, Oregon 97401. Questions concerning this site should
be directed to Mindi English at DEQ’s Eugene office or by calling
her at 541-686-7763 or toll-free in Oregon at 1-800-844-8467, exten-
sion 7763.

DEQ NOTICE OF AGREEMENT

The Oregon Department of Environmental Quality (DEQ) has
entered into a Prospective Purchaser Agreement (PPA) with Lake
County for 0.72 acres (Parcel II) located at 87038 Christmas Valley
Highway in Christmas Valley, Oregon.

Under the PPA, Lake County will include cleanup of contamina-
tion at this property into remedial actions being performed as part of
the Christmas Valley Airport Enhancement brownfield cleanup proj-
ect. In exchange for conducting these remedial measures, DEQ has
agreed to limit the liability of Lake County under state law for the
existing contamination.

DEQ’s Prospective Purchaser Program was created in 1995 through
amendments to the state’s Environmental Cleanup Law. The Prospec-
tive Purchaser Agreement is a tool which facilitates the cleanup of
contaminated property and encourages property transactions which
would otherwise not likely occur because of the liabilities associat-
ed with existing contamination. DEQ has approved over 70 Prospec-
tive Purchaser Agreements throughout the State since the program
began.

For additional information on DEQ’s Prospective Purchaser Pro-
gram, contact Charlie Landman, Oregon DEQ, at (503) 229-6461.
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DEQ NOTICE OF AGREEMENT

The Oregon Department of Environmental Quality (DEQ) has
entered into a Prospective Purchaser Agreement (PPA) with SSSS
Mountain Properties for 3.75 acres located in the southwest corner
of Ferndale Road and Highway 11 in Milton-Freewater, Oregon.

Under the PPA, SSSS Mountain Properties will install and moni-
tor three groundwater monitoring wells to fully delineate ground-
water contamination documented on- and off-site. In exchange for
conducting these remedial measures, DEQ has agreed to limit the lia-
bility of SSSS Mountain Properties under state law for the existing
contamination.

DEQ’s Prospective Purchaser Program was created in 1995 through
amendments to the state’s Environmental Cleanup Law. The Prospec-
tive Purchaser Agreement is a tool which facilitates the cleanup of
contaminated property and encourages property transactions which
would otherwise not likely occur because of the liabilities associat-
ed with existing contamination. DEQ has approved over 70 Prospec-
tive Purchaser Agreements throughout the state since the program
began.

For additional information on DEQ’s Prospective Purchaser Pro-
gram, contact Charlie Landman, Oregon DEQ, at (503) 229-6461.

INVITATION FOR PUBLIC COMMENT
PROPOSED MODIFICATION TO THE GREEN PERMIT
ISSUED TO ON SEMICONDUCTOR
(FORMERLY LSI LOGIC)

Comments Due Date: 5:00 pm, July 30, 2006

Where Can I Get More Information and Send Comments? DEQ
accepts comments by mail, fax and e-mail.

Name: David Kunz, ON Semiconductor Green Permit Team Leader
Phone: 503-229-5336 or toll free in Oregon (800) 452-4011
Mailing Address: DEQ Northwest Region Office, 2020 SW 4th
Avenue, Suite 400, Portland, OR 97201-4987

Fax: 503-229-6945

E-mail: Kunz.David@deq.state.or.us (Email comments will be
acknowledged immediately. If there is a delay between servers, e-
mails may not be received before the deadline.)

Who is the Applicant? ON Semiconductor, formerly known as LSI
Logic Corp.

Where is the Facility Located? 23400 NE Glisan Street, Gresham,
Multnomah County, OR 97030- 8411

What does ON Semiconductor Do? ON Semiconductor’s Gresham
facility manufactures a broad line of integrated circuits.

What is Proposed? The Green Permit Program was created by the
1997 Oregon Legislature as a voluntary program to encourage reg-
ulated facilities to achieve environmental results that are significantly
better than otherwise required by law. The DEQ developed the rules
and procedures with the assistance of an advisory committee com-
prised of regulated businesses, environmental organizations, and
public citizens. The rules were adopted by the Environmental Qual-
ity Commission at their August 13, 1999 meeting.

ON Semiconductor has applied for minor modifications to the
Green Environmental Management System (GEMS) Permit - Tier II
Achiever Level. DEQ has verified that On Semiconductor has met
the program criteria.

What are the Special Conditions of this Permit? The permittee
must: maintain and implement a robust environmental management
system that is ISO 14001-registered or meets the intent of the ISO
standards. In addition, the permittee must meet ongoing requirements
to evaluate environmental impacts, set goals that will achieve supe-
rior environmental performance, establish performance measures,
demonstrate continual environmental performance improvements,
and implement an effective stakeholder involvement plan. The
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permittee must submit a GEMS update report annually that
addresses those requirements.

DEQ may provide specific incentives to the permittee, subject to
conditions documented in the permit and permit review report.
What are the Incentives Granted in this Permit? These incentives
include:

* DEQ Single Point of Contact,

 technical assistance,

» compliance inspection considerations,

* maximum review time for permit applications and modifications,

« permit flexibility for process changes and construction,

* extended air permit duration

¢ hazardous waste accumulation options

* consolidated reporting,

« tailored enforcement response, and

* public recognition.

Specific information about these incentives can be found in the
draft permit.

The proposed Green Permit does not waive, limit or reduce the per-
mittee's obligations under any applicable local, state, or federal
requirements, except as specified in the Green Permit. Where con-
ditions of the proposed Green Permit replace provisions of the per-
mittee's existing permits, the conditions become part of those permits
until the Green Permit expires or is terminated.

Who is Affected? Property owners and residents in the vicinity of
the facility.

Compliance History: DEQ has determined that ON Semiconduc-
tor complies with regulatory requirements and that its compliance
history is consistent with GEMS Achiever Permit requirements for
a positive environmental record.

Other Permits Required: The permittee currently has four permits
or registrations related to federal, state and/or local environmental
regulatory programs:

e Large Quantity Hazardous Waste Generator registration
(ORQ000004382)

* Standard Air Contaminant Discharge Permit (26-0027)

» Stormwater No Exposure Certificate

« City of Gresham Industrial Wastewater Discharge (Number 332).

ON Semiconductor currently complies with requirements under
Oregon's Employee Commute Options program.

How Can I Review Documents? You can review the permit appli-
cation at the DEQ Northwest Region Office, 2020 SW 4th Avenue,
Suite 400, Portland, OR 97201-4987. For an appointment, call (503)
229-5263. That document is also available on the DEQ web site at:
www.deq.state.or.us/programs/greenpermits

Why is this Notice Being Sent? This notice is the final public notice
provided for under the Green Permits program rules and is being sent
to persons who have requested information about proposed DEQ per-
mits in the county in which the facility is located and those individ-
uals who asked to be notified during the initial public notice period.
The purpose of the notice is to inform the public that a Green Per-
mit has been drafted for ON Semiconductor, and DEQ is requesting
that the public provide comments at this time.

What Happens Next? DEQ will review and consider all comments
received during the comment period. Following this review, DEQ
may issue the permit as proposed, modify the Green Permit, or deny
the Green Permit.

Accessibility Information: DEQ is committed to accommodating
people with disabilities at our hearings. Please notify DEQ of any
special physical or language accommodations or if you need infor-
mation in large print, Braille or another format. To make these
arrangements, contact DEQ Public Affairs toll free in Oregon at
(800) 452-4011.

People with hearing impairments may call DEQ’s TTY number,
(local office TTY).
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Correction

The following Rulemaking Hearing Notice was published in the June
1, 2006 Oregon Bulletin (print version) with incorrect Hearing and
Last Date for Comment dates. The correct version is printed here.

Rule Caption: Reflecting visual services changes in the Oregon
Health Plan Plus benefit package.

Date: Time: Location:
7-21-06 10:30 a.m.—12 p.m. DHS Bldg.
Rm. 137C
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010, 409.110 & 409.050

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-130-0240

Last Date for Comment: 7-21-06, 5 p.m.

Summary: The Medical-Surgical Services program rules govern pay-

ment for the Office of Medical Assistance Programs’ (OMAP) pay-

ments for services provided to certain clients. OMAP will amend 410-

130-0240 to reference the Visual Services program administrative

rules related to coverage and limitations on eye exams and eyewear.
These revisions are contingent upon Centers for Medicare and

Medicaid services (CMS) approval. While OMAP expects these revi-

sions to be effective on August 1, 20006, the effective date for imple-

mentation is not confirmed as it is based upon receipt of CMS

approval. Following CMS approval, OMAP will implement the rule

revisions and file the rules permanently. On or before the effective

date, the permanent rule revisions will be available on OMAP’s web-

site at: http://www.dhs.state.or.us/policy/healthplan/guides/main.html

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-

tration and Medical Assistance Programs, 500 Summer St. NE, E-

35, Salem, OR 97301

Telephone: (503) 945-6927

ecccccccos

Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilibities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.
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Board of Chiropractic Examiners
Chapter 811

Rule Caption: Implements national criminal background checks &
fee.

Date: Time: Location:

7-20-06 10 a.m. Phoenix Inn Suites
300 NW Franklin Ave.
Bend, OR

Hearing Officer: Dave McTeague, Exec. Director

Stat. Auth.: ORS 684, 684.100, 183, (HB 2157), OL 2005 Ch. 730
Stats. Implemented: ORS 684.100, 183, (HB 2157), OL 2005 Ch.
730

Proposed Adoptions: 8§11-010-0084

Proposed Amendments: 811-010-0084(T)

Last Date for Comment: 7-20-06

Summary: OAR 811-010-0084 Fitness Determinations for Licen-
sure. State and Nationwide Criminal Background checks. This is a
proposed new rule that implements the HB 2157 requirements for
state and national criminal background checks for all Doctor of Chi-
ropractic applicants.

Rules Coordinator: Dave McTeague

Address: Board of Chiropractic Examiners, 3218 Pringle Rd. SE -
Suite 150, Salem, OR 97302-6311

Telephone: (503) 378-5816

Board of Examiners of Nursing Home Administrators
Chapter 853

Rule Caption: Update Relicensing Fee and Remove Written Exam
and Interview Requirement for Certain Lapsed Licenses.

Stat. Auth.: ORS 678.820

Stats. Implemented: ORS 678.730 & 678.760

Proposed Amendments: 853-010-0055

Last Date for Comment: 8-18-06

Summary: The proposed amendment updates the relicensing fee
amount and removes the personal interview and written examination
requirements for licenses lapsed longer than one but less than five
years. The revisions were previously approved by the Board in 2001
and filed incorrectly with the Secretary of State’s office.

Rules Coordinator: Janet Bartel

Address: Board of Examiners of Nursing Home Administrators, 800
NE Oregon - Suite 407, Portland, OR 97232

Telephone: (971) 673-0196

Board of Geologist Examiners
Chapter 809

Rule Caption: Definitions: wordsmithing numerous definitions
and revising misconduct.

Stat. Auth.: ORS 183, 192 & 672

Stats. Implemented: ORS 183.341, 183.355, 183, 192 & 672
Proposed Amendments: 809-003-0000

Last Date for Comment: 7-31-06, 5 p.m.

Summary: None of the revisions to definitions are substantive. The
Board refers to those individuals registered to practice geology as
“registrants”, not licensees, so numerous changes are made to input
the word “registrant”. ASBOG is the national body charged with
developing the national examination. The acronym is ASBOG and
a revision is made to the definition of this acronym. Word usage is
revised from “mitigatory” to “mitigation”. Much of the definition of
misconduct is being removed, but no new language is being added.
The word tsunami is being included in the definition of “threat to the
public health, safety, etc.”

Rules Coordinator: Susanna R. Knight

Address: 1193 Royvonne Avenue SE #24, Salem, Oregon 97302
Telephone: (503) 566-2837
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Board of Optometry
Chapter 852

Rule Caption: Amend Rules regarding CPR requirements for

Nontopical Pharmaceutical Agent Certification.

Stat. Auth.: ORS 683 & 182

Stats. Implemented: ORS 683.270 & 182.466

Proposed Amendments: 852-080-0040

Last Date for Comment: 7-31-06

Summary: 852-080-0040 - Remove reference to American Heart

Association in requirements for renewal of CPR certification.

Rules Coordinator: David W. Plunkett

Address: Board of Optometry, P.O. Box 13967, Salem, OR 97309-

1967

Telephone: (503) 399-0602, ext. 23

Board of Parole and Post-Prison Supervision

Chapter 255

Rule Caption: Amendment of Rules Regarding Procedure for
Designation of Predatory Sex Offenders.
Stat. Auth.: ORS 144.050, 144.140, 181.585 & 181.586
Other Auth.: V.L.Y. v. Board of Parole and Post-Prison Supervision,
338 Or 44 (2005)
Stats. Implemented:
Proposed Amendments: 255-060-0011
Last Date for Comment: 8-21-06
Summary: (Exhibit Q-III) The amendment of this rule is necessary
in order to be consistent with the Oregon Supreme Court ruling in
V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44
(2005).
Rules Coordinator: Michael R. Washington
Address: Board of Parole & Post-Prison Supervision, 2575 Center
St. NE - Suite 100, Salem, OR 97301
Telephone: (503) 945-9009
Bureau of Labor and Industries
Chapter 839

Rule Caption: Clarifying eligibility of re-employed uniformed
service personnel for leave under Oregon Family Leave Act.

Stat. Auth.: ORS 659A.805

Other Auth.: Uniformed Services Employment and Reemployment
Rights Act of 1993 (USERRA), 38 U.S.C. 4301-4333, U.S. Dept. of
Labor regulations at 20 CFR 1002.210

Stats. Implemented: ORS 659A.150 — 659A.186 (OR Family Leave
Act)

Proposed Amendments: 839-009-0210

Last Date for Comment: 7-21-06

Summary: This proposed rule would amend the Oregon Adminis-
trative Rules regarding the Oregon Family Leave Act, ORS
659A.150 — ORS 659A.186 (OFLA) to reflect the rights of re-
employed members of the uniformed services under the federal Uni-
formed Services Employment and Reemployment Rights Act of
1993 (USERRA). The United States Department of Labor (USDOL),
which enforces both USERRA and the federal Family Medical Leave
Act, 29 U.S.C. 2601-2654 (FMLA) interprets USERRA to apply to
eligibility for FMLA. USERRA regulation 20 C.E.R. 1002.210 states
in part: “The employee is entitled to the seniority and seniority-based
rights and benefits that he or she had on the date the uniformed serv-
ice began, plus any seniority and seniority-based rights and benefits
that the employee would have attained if he or she had remained con-
tinuously employed...In the event that a service member is denied
FMLA leave for failing to satisfy the FMLA’s hours of work require-
ment due to absence from employment necessitated by uniformed
service, the service member may have a cause of action under USER-
RA but not under the FMLA.” The proposed amendment to OAR
839-009-0210 would add similar language to reflect the application
of USERRA to eligibility for leave under OFLA.

Rules Coordinator: Marcia Ohlemiller
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Address: Bureau of Labor and Industries, 800 NE Oregon St., Ste.
1045, Portland, OR 97232
Telephone: (971) 673-0784

Department of Administrative Services,
Human Resource Services Division
Chapter 105

Rule Caption: Updated to reflect new statutory language exempt-
ing pubilc safety officers’ personal information from public disclo-
sure.

Stat. Auth.: ORS 184.340 & 240.145(3)

Stats. Implemented: ORS 192.501 & 192.502

Proposed Amendments: 105-010-0011

Last Date for Comment: 7-21-06, 5 p.m.

Summary: Added language from HB 2724 of the 2005 legislative
sessions to exempt a public safety officer’s home address, home tele-
phone number and electronic mail address from public disclosure
when requested by the public safety officer.

Other minor administrative changes with no substantive change
or significant impact to rule: Add clarifying language to rule text to
reflect actual statutory language.

Rules Coordinator: Kristin Keith

Address: Department of Administrative Services, Human Resource
Services Division, 155 Cottage St. NE U90, Salem, OR 97301
Telephone: (503) 378-2349, ext. 325

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Training program for journeyman and apprentice
plumbers who test backflow prevention devices.

Date: Time: Location:
7-18-06 9:30 a.m. 1535 Edgewater St. NW
Salem, OR

Hearing Officer: Casey Hoyer

Stat. Auth.: ORS 455.110

Stats. Implemented: ORS 455.110

Proposed Adoptions: 918-030-0140

Last Date for Comment: 7-21-06, 5 p.m.

Summary: This rule establishes a training program for Oregon jour-
neyman plumbers or apprentice plumbers, who test backflow pre-
vention device assemblies.

Rules Coordinator: Dodie Wagner

Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97310

Telephone: (503) 373-7438

Rule Caption: Allows Class 5 Pressure Piping Mechanic applicants
to use brazing experience toward certification.

Date: Time: Location:
7-18-06 10 a.m. 1535 Edgewater St. NW
Salem, OR

Hearing Officer: Casey Hoyer

Stat. Auth.: ORS 480.520, 480.545 & 480.630

Stats. Implemented: ORS 480.630

Proposed Amendments: 918-225-0691

Last Date for Comment: 7-21-06, 5 p.m.

Summary: This rule corrects an error in the rule for the Class 5 Pres-
sure Piping Mechanic License requirements. Reinserts brazing expe-
rience toward the required 2,000 hours of verifiable experience need-
ed to qualify.

Rules Coordinator: Dodie Wagner

Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97310

Telephone: (503) 373-7438
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Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Relating to Notice Required to be Posted by Auto
Rental Agencies Offering Collision Damage Waivers.
Stat. Auth.: ORS 705.135
Stats. Implemented: ORS 646.859
Proposed Ren. & Amends: 440-010-0001 to 836-200-0100
Last Date for Comment: 8-8-06
Summary: This rulemaking proposes to move a rule that is currently
located in OAR chapter 440, the rules governing DCBS generally,
to OAR chapter 836, the rules governing the Insurance Division, and
to update the statutory citation. The rule implements ORS 646.859,
which requires every auto rental company that offers collision dam-
age waivers to post a sign, approved by the Department of Consumer
and Business Services, relating to the topic.
Rules Coordinator: Sue Munson
Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Rm. 440, Salem, OR 97301
Telephone: (503) 947-7272
Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Rule Caption: Propose to adopt changes throughout Divsion 1,
General Administrative Rules.
Date: Time:

8-1-06 9:30 a.m.

Location:

Dept. of Fish & Wildlife Bldg.
3406 Cherry Ave. NE

Commission Rm. - 1st Flr.

Salem, OR 97303

Hearing Officer: Sue Joye

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001 - 654.295

Proposed Amendments: 437-001-0002, 437-001-0015, 437-001-
0057, 437-001-0270, 437-001-0700, 437-001-0765

Last Date for Comment: 8-8-06

Summary: 437-001-0002 Add language from HB 2204 to include
e-mail notification.

437-001-0015 Adding a North American Industry Classification
System (NAICS) Definition.

437-001-0057(11) Scheduling inspections. HB 2093 changes the
criteria used by OR-OSHA to identify employers who receive noti-
fication of increased likelihood of receiving a workplace inspection.

437-001-0270 Discretion If there is No Timely Appeal. Delete the
first paragraph.

437-001-0700 Recordkeeping and Reporting. (6) Work Related.
Adding new paragraph (a) on when an employee leaves the compa-
ny with a work related injury. (11) Occupational Hearing Loss
Recoding Criteria. Adding Definitions for ease of reader for STS and
audiometric zero. (17) Annual Summary. Changing the title to
“Annual Summary and Posting Requirements.” (18) Paperwork
Retention and Updating. Removing paragraph (b) on the retention
of OSHA 200 log and old 801 forms. (21) Reporting Fatalities and
Hospitalizations to Oregon OSHA. Adding clarifying language, addi-
tional reporting of motor vehicle accidents and adding a definition
for ease of reader.

437-001-0765(2)(b) Change the paragraph from Loss Workday
Case Incidence Rate (LWCIR) to Days Away, Restricted, or Trans-
ferred (DART).

Please visit our web site www.orosha.org Click “Rules & Laws”
in the left vertical column and view our proposed, adopted, and final
rules.

Rules Coordinator: Sue C. Joye

Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882

Telephone: (503) 947-7449
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Rule Caption: Propose to adopt Federal OSHA’S standard on
Hexavalent Chromium in General Industry, Construction, and
Maritme.
Date:
8-1-06

Location:

Dept. of Fish & Wildlife Bldg.
3406 Cherry Ave. NE
Commission Rm. - Ist Flr.
Salem, OR 97303

Time:
9:30 a.m.

Hearing Officer: Sue Joye

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001 - 654.295

Proposed Amendments: 437-002-0360, 437-002-0382, 437-003-
0001, 437-003-1000, 437-004-9000, 437-005-0001, 437-005-0002,
437-005-0003

Last Date for Comment: 8-8-06

Summary: This rule adds new requirements for exposures to hexa-
valent chromium, including a lower airborne permissible exposure
limit, and action level, airborne exposure assessments, regulated
areas and washing facilities, medical surveillance, and training.

These changes are required to keep OR-OSHA standards as effec-
tive as Federal OSHA.

Please visit our web site www.orosha.org Click “Rules & Laws”
in the left vertical column and view our proposed, adopted, and final
rules.

Rules Coordinator: Sue C. Joye
Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882
Telephone: (503) 947-7449
Department of Energy
Chapter 330

Rule Caption: Business Energy Tax Credit program changes that
primarily impact transportation projects.

Date: Time: Location:

7-25-06 1 p.m. Jackson County Ctrl. Library
205 S. Central
Medford, OR

8-2-06 10 a.m. One World Trade Ctr.
121 SW Salmon, Suite 205
Portland, OR

8-9-06 1 p.m. Central Oregon
Environmental Ctr.
16 NW Kansas
Bend, OR

8-16-06 10 am. Oregon Dept. of Energy
625 Marion St. NE
Salem, OR

9-6-06 10 a.m. Oregon Dept. of Energy

625 Marion St. NE
Salem, OR
Hearing Officer: Suzanne C. Dillard
Stat. Auth.: ORS 496.185, 315.354 & 315.356
Stats. Implemented: ORS 496.185, 315.354 & 315.356
Proposed Amendments: 330-090-0105 — 330-090-0150
Last Date for Comment: 9-12-06
Summary: This rulemaking will address changes to the Business
Energy Tax Credit program in the following areas:

Documentation for Business Energy Tax Credit: Review doc-
umentation requirements for applying for Business Energy Tax Cred-
it final certificate.

All Types of Transportation, except Research Development
and Demonstration: Adopt a model to evaluate project cost effec-
tiveness by establishing the cost per Vehicle Mile Reduced to cal-
culate the maximum eligible cost of each project.

Bicycle: Establish a maximum eligible cost for a commuting bicy-
cle.

Commuter Pool Vehicles: Increase the ridership requirement
commuter pool vehicle purchase projects from two to three.
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New Types of Transportation projects: Establish definitions and
criteria for the following new types of transportation projects to be
eligible for the Business Energy Tax Credit: individualized travel
behavior change program, ridershare, ride-match program, carpool
and vanpool.

Housekeeping: Housekeeping changes will be considered includ-
ing re-formatting definitions for clarification and changing language
to improve the application review process or other changes
required to better meet the objectives of Oregon Revised Statute
469.185; 315.354; 315.356
Rules Coordinator: Michael W. Grainey
Address: Department of Energy, 625 Marion St. NE, Salem, OR
97301-3737
Telephone: (503) 378-4040

Department of Fish and Wildlife
Chapter 635

Rule Caption: Review eligibility requirements for commercial
sardine limited entry permits and adjust if deemed necessary.

Date: Time: Location:
8-4-06 8 a.m. 3406 Cherry Ave. NE
Salem, OR

Hearing Officer: ODFW Commission

Stat. Auth.: ORS 496.146, 506.036, 506.109 & 506.119

Stats. Implemented: ORS 506.129

Proposed Adoptions: Rules in 635-006

Proposed Amendments: Rules in 635-006

Proposed Repeals: Rules in 635-006

Last Date for Comment: 8-4-06

Summary: Review eligibility requirements for commercial sardine
limited entry permits and adjust if deemed necessary. Housekeeping
and technical correction to the regulations may occur to ensure rule
consistency.

Rules Coordinator: Casaria Tuttle

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

ecccccccoe

Rule Caption: Amends bay clam limited entry permits rule to
allow unrestricted transfers twice per year.

Date: Time: Location:
8-4-06 8 a.m. 3406 Cherry Ave. NE
Salem, OR

Hearing Officer: ODFW Commission

Stat. Auth.: ORS 506.036, 506.109 & 506.119

Stats. Implemented: ORS 506.129

Proposed Adoptions: Rules in 635-006

Proposed Amendments: Rules in 635-006

Proposed Repeals: Rules in 635-006

Last Date for Comment: 8-4-06

Summary: Amends rules for limited entry permits for bay clams to
allow unrestricted transfers up to two times per year. Housekeeping
and technical correction to the regulations may occur to ensure rule
consistency.

Rules Coordinator: Casaria Tuttle

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6033

ecccccccoe

Rule Caption: Rules related to 2007 Oregon Sport Fishing

Regulations.

Date: Time: Location:

8-4-06 8 a.m. 3406 Cherry Ave. NE
Salem, OR

Hearing Officer: ODFW Commission
Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119
Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129
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Proposed Adoptions: Rules in 635-011, 013, 014, 016, 017, 018,
019, 021, 023 & 039
Proposed Amendments: Rules in 635-011, 013, 014, 016, 017, 018,
019, 021, 023 & 039
Proposed Repeals: Rules in 635-011, 013,014, 016,017,018, 019,
021, 023 & 039
Last Date for Comment: 8-4-06
Summary: Amend rules to adopt sport fishing regulations for fin-
fish, shellfish, and marine invertebrates for 2007. Housekeeping and
technical corrections to the regulations may occur to ensure rule con-
sistency.
Rules Coordinator: Casaria Tuttle
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033
Rule Caption: Amend rules regarding the harvest of game birds
season dates, open areas, and bag limits.
Date: Time: Location:
8-4-06 8 am. 3406 Cherry Ave. NE

Salem, OR 97303
Hearing Officer: Fish & Wildlife Commission
Stat. Auth.: ORS 496.012, 496.138, 496.146, 496.232 & 497.112
Stats. Implemented: ORS 496.012, 496.138, 496.146, 496.232 &
497.112
Proposed Amendments: Rules in 635-043 & 050
Last Date for Comment: 8-4-06
Summary: Amend rules regarding the harvest of game birds includ-
ing 2006-2007 season dates, open areas, and bag limits.
Rules Coordinator: Casaria Tuttle
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6035

ecccccccos

Department of Human Services,

Child Welfare Programs
Chapter 413
Rule Caption: Changing OARs affecting Child Welfare programs.
Date: Time: Location:
7-25-06 9:30 a.m. Rm. 255
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005 & 418.640

Stats. Implemented: ORS 418.005 & 418.635

Proposed Amendments: 413-200-0210, 413-200-0220

Proposed Repeals: 413-200-0210(T), 413-200-0220(T)

Last Date for Comment: 7-25-06

Summary: OAR 413-200-0210 and 413-200-0220 about Family
Group Home Standards are being amended to incorporate language
that is currently part of DHS Child Welfare Policy I-E.4.2.1, “Fam-
ily Foster Group Homes”” which will be deleted. OAR 413-200-0210
is being amended to update its terminology and to indicate the impor-
tance of safety concerns as a purpose for the rule. OAR 413-200-
0220 is being amended to define its terms and to state a complete list
of requirements for family group home providers, including cross-
references to other rules and policies.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Child Welfare Programs,
550 Summer St. NE, E-48, Salem, OR 97301

Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:

7-25-06 9 a.m. Rm. 255
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch
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Stat. Auth.: ORS 418.640

Other Auth.: Adoption & Safe Families Act of 1997 (ASFA), Pub.
L. 105-89; Title IV-E of the Social Security Act, 42 U.S.C. 670 et
seq

Stats. Implemented: ORS 418.005 - 418.640

Proposed Amendments: 413-200-0307

Last Date for Comment: 7-25-06, 5 p.m.

Summary: OAR 413-200-0307, which is part of DHS Child Wel-
fare Policy II-B.1, “Safety Standards for Foster Care, Relative Care
and Adoptive Families,” is being amended to provide a more detailed
description of the assessment process to become a certified family,
including a specific requirement that a certifying worker obtain man-
agement approval prior to certifying a family if a member of the
household has a founded or unable to determine child abuse dispo-
sition.

In addition, the above rule may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Child Welfare Programs,
550 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Human Services,
Vocational Rehabilitation Services
Chapter 582

Rule Caption: Adoption of a time standard for completion of the
Individualized Plan of Employment.
Date: Time: Location:
7-17-06 10 am.—12 p.m.  Pendleton Convention Ctr.
1601 Westgate
Pendleton, OR 97801
ODOT Annex
63085 Hwy 97
Bend, OR
Rm. 137B
Dept. of Human Resources
500 Summer St.
Salem, OR
Rogue Family Ctr.
3131 Ave. C
White City, OR
Hearing Officer: Ron Barcikowski
Stat. Auth.: ORS 344.530
Other Auth.: 34 CFR 361.45(¢)
Stats. Implemented: ORS 344.570
Proposed Amendments: 582-050-0000
Last Date for Comment: 7-31-06
Summary: Amending OAR 582-050-0000 to add a time standard of
180 days for the number of days between determination of eligibil-
ity and the signing of an Individual Plan of Employment by the client
and vocational rehabilitation counselor. The amendment also lists the
exceptions under which it can take longer than 180 days for the Indi-
vidualized Plan of Employment to be signed.
Rules Coordinator: Ron Barcikowski
Address: Department of Human Services, Vocational Rehabilitation
Services, 500 Summer St. NE, E-87, Salem, OR 97301
Telephone: (503) 945-6734
Department of Transportation,
Driver and Motor Vehicle Services Division
Chapter 735

Rule Caption: Proof that an accident is not reportable and suspen-
sions for uninsured accidents.

Stat. Auth.: ORS 184.616, 184.619, 802.010 & 809.417

Stats. Implemented: ORS 809.417 & 811.720

Proposed Amendments: 735-050-0010, 735-050-0070

Last Date for Comment: 7-21-06

Summary: OAR 735-050-0010 establishes what proof a party to an
accident can provide to DMV to show that an accident is not

7-19-06 10 am.—12 p.m.

7-21-06 10 am.—12 p.m.

7-25-06 10 am.—12 p.m.
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reportable under ORS 811.720. The proposed amendments align the
rule with changes to the accident reporting requirements passed by
the 2003 Legislature. No longer are all persons involved in a
reportable accident required to report. There are times when only the
person whose vehicle sustained damage of a certain level is required
to report. The proposed rule amendments outline the proof a party
may provide to show the accident is not reportable.

OAR 735-050-0070 establishes when and how DMV will suspend
the driving privileges of a person who is driving a vehicle that is
uninsured at the time of an accident. DMV is proposing a couple of
wording changes to clarify the rule, as the current wording is con-
fusing as it uses DMV jargon rather than wording that the general
public can easily understand.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/.

Rules Coordinator: Brenda Trump

Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccoe

Rule Caption: Acceptable Proofs of Age, Identity and Residence
Address for Driver License, Driver Permit, ID Card.
Stat. Auth.: ORS 184.616, 184.619, 802.010, 807.050, 807.150 &
807.400
Stats. Implemented: ORS 807.050, 807.062, 807.110, 807.150,
807.160, 807.220, 807.230, 807.280 & 807.400
Proposed Amendments: 735-062-0020, 735-062-0030
Last Date for Comment: 7-21-06
Summary: These rules outline acceptable proof of an applicant’s
identity, age and residence address when applying to DMV for an
original, renewal or replacement driver permit, driver license or iden-
tification card. Because of the tremendous problem identity theft and
use of fraudulently obtained documents present nationwide, and
because a driver license or identification card are the primary forms
of identification, these rules amendments are intended to provide
DMYV with the documentation necessary to verity the identity, age
and residence address of a person issued a driver permit, driver
license or identification card. DMV has amended these two rules sev-
eral times in the last few years to insure that DMV requires docu-
ments that accurately verify a person’s identity, age and residence
address without limiting the list of acceptable documents so that is
becomes impossible for some individuals to provide the verification
necessary to obtain a driver license, permit or identification card.
These proposed rule amendments clarify current document require-
ments to add documents that meet the DMV criteria for verifying
age, identity and residence address.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccos

Rule Caption: Requirements for Issuance and Retention of
Hazardous Materials Endorsement.

Stat. Auth.: ORS 184.616, 184.619, 8§02.010 & 807.173

Other Auth.: 49 CFR Part 1572

Stats. Implemented: ORS 807.170, 807.173, 807.350, 809.310 &
49 USC sec. 5103a

Proposed Amendments: 735-062-0190

Last Date for Comment: 7-21-06

Summary: OAR 735-062-0190 establishes the requirements for
issuance and retention of a hazardous materials endorsement. In
accordance with federal law a person must complete and pass a secu-
rity check at regular intervals to qualify for and retain an endorse-
ment that allows the person to transport hazardous materials. DMV
initially implemented this process through rule on January 31, 2005.
Federal regulations require a security check every five years which
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is inconsistent with Oregon’s eight year licensing period. This
requires an interim security check. For administrative purposes,
DMV requires this interim check four years prior to expiration of the
CDL. Under OAR 735-062-0190, this may result in cancellation of
the CDL when the driver does not pass a TSA security check with-
in this four year time period even though the driver has timely com-
pleted the submission requirements for the security check but there
is a delay at TSA. DMV proposes to amend OAR 735-062-0190 to
avoid cancellation of the CDL if within the required time period the
driver submits proof of completion of the submission requirements,
including the application, fingerprints, proof of citizenship/lawful
immigration status and payment of fees. DMV also proposes to
amend this rule to authorize issuance at no charge of a replacement
CDL without a hazardous materials endorsement if the person fails
to complete or does not pass a security check.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccos

Rule Caption: Requires DMV to check NDR/PDPS and CDLIS
when Reinstating Driving Privileges, Exceptions Listed.
Stat. Auth.: ORS 184.616, 184.619 & 802.010
Stats. Implemented: ORS 807.040, 807.060, 807.249, 809.380,
809.390 & 809.400
Proposed Adoptions: 735-070-0015
Last Date for Comment: 7-21-06
Summary: A 2004 commercial driver license (CDL) compliance
review conducted by the Federal Motor Carrier Safety Administra-
tion (FMCSA) determined DMV’s CDL program procedures were
not in compliance with federal regulations requiring submission of
an inquiry to the National Driver Register/Problem Driver Pointer
System (NDR/PDPS) and the Commercial Driver License Informa-
tion System (CDLIS) — before reinstating suspended driving privi-
leges. The purpose of this inquiry is to determine if the driving priv-
ileges of the person requesting reinstatement in Oregon are
suspended, revoked, canceled, or otherwise not valid in any other
jurisdiction. The proposed rule requires that DMV check NDR/PDPS
and CDLIS before reinstating suspended driving privileges, unless
the person does not have Oregon driving privileges or has been
issued driving privileges in another jurisdiction. The proposed rule
also prohibits DMV from reinstating Oregon driving privileges until
the persons driving privileges are reinstated in all jurisdictions, unless
the only reinstatement requirement in the other jurisdiction is proof
of financial responsibility. It also authorizes DMV to reinstate Class
C driving privileges to a person whose commercial driving privileges
are not valid in another jurisdiction if the person’s Class C driving
privileges are valid in all jurisdictions.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Driver and Motor Vehicle
Services Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

ecccccccoe

Department of Transportation,
Motor Carrier Transportation Division
Chapter 740

Rule Caption: Remove civil monetary penalties for certain viola-
tions that are not supported by statute.

Stat. Auth.: ORS 825.245 & 825.950

Stats. Implemented: ORS 825.100, 825.245 & 825.950
Proposed Amendments: 740-300-0035

Last Date for Comment: 7-21-06
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Summary: OAR 740-300-0035 provides civil monetary penalties of
up to $500 per violation for certain violations. The statutory author-
ity for the rule (ORS 825.950) authorizes the $500 penalty only for
violations of statute. The rule, when adopted, inadvertently exceed-
ed the statutory authority by applying the civil penalty to violations
of rules and orders.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Motor Carrier Transporta-
tion Division, 1905 Lana Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

Department of Transportation,
Rail Division
Chapter 741

Rule Caption: Inserts English Measurements for Clearance and
Walkway Rules; Deletes “Locomotive” from Sanitation Facilities
Rules.
Stat. Auth.: ORS 184.616, 184.619, 823.011, 824.050, 824.052,
824.056 & 824.068
Stats. Implemented: ORS 824.050, 824.052, 824.056 & 824.068
Proposed Amendments: OAR 741-300-0021, 741-300-0041, 741-
305-0010, 741-305-0020, 741-310-0010 — 741-310-0050, 741-315-
0010, 741-320-0010, 741-320-0020, 741-320-0050, 741-320-0060,
741-320-0080, 741-320-0090, 741-320-0100, 741-320-0110, 741-
320-0120, 741-320-0130, 741-320-0150, 741-320-0160, 741-330-
0010, 741-330-0020, 741-330-0030, 741-335-0010, 741-335-0020,
741-335-0040, 741-335-0050, 741-335-0070, 741-335-0080, 741-
335-0090, 741-335-0110
Proposed Repeals: 741-335-0060
Last Date for Comment: 7-21-06
Summary: These rules establish standards for minimum clearances,
walkways, signing and sanitation. The proposed amendments change
measurements from metric to English (standard) and remove refer-
ences to “locomotive” in sanitation rules where Oregon is preempt-
ed by Federal laws. Other proposed amendments add definitions and
clarify language.

Text of proposed and recently adopted ODOT rules can be found
at web site http://www.oregon.gov/ODOT/CS/RULES/.
Rules Coordinator: Brenda Trump
Address: Department of Transportation, Rail Division, 1905 Lana
Ave. NE, Salem, OR 97314
Telephone: (503) 945-5278

Department of Veterans’ Affairs
Chapter 274

Rule Caption: Personal Service Contract Amendments.

Stat. Auth.: ORS 279A, 291.021, 406.005, 406.0030 & 407.115
Stats. Implemented: ORS 406.005, 406.410, 407.115, 407.225,
407.377, 407.465 & 408.360

Proposed Amendments: 274-005-0060

Last Date for Comment: 7-21-06

Summary: Minor changes are needed for accuracy and do not alter
the meaning of the Rule.

(1) With the implementation of ORS 406.005, “Director” is being
amended to read “Department of Veterans’ Affairs.”

(2) The reference to OAR “125-020-0520 through 125-020-0540”
is amended to correctly refer to the Department of Administrative
Services administrative rule “125-246-0560.”

Rules Coordinator: Herbert D. Riley

Address: Department of Veterans’ Affairs, 700 Summer St. NE,
Salem, OR 97301-1285

Telephone: (503) 373-2055
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Rule Caption: Covered Care Program.

Stat. Auth.: ORS 406.050, 408.360, 408.365 & 408.368

Stats. Implemented: ORS 408.365 & 408.368

Proposed Adoptions: 274-040-0031, 274-040-0032, 274-040-
0033

Proposed Amendments: 274-040-0030

Last Date for Comment: 7-21-06

Summary: The text of OAR 274-040-0030 is being reorganized for
readability and clarity. As a result, several sections of OAR 274-040-
0030 have been adopted into separate rules. These amended and
adopted rules have also been given the subtitle name of “Covered
Care Program.”

Rules Coordinator: Herbert D. Riley

Address: Department of Veterans’ Affairs, 700 Summer St. NE,
Salem, OR 97301-1285

Telephone: (503) 373-2055

ecccccccos

Rule Caption: Readmission to the Oregon Veterans’ Home.

Stat. Auth.: ORS 406.030, 406.050, 408.510, 408.520 & 408.530
Stats. Implemented: ORS 406.030, 406.040 & 406.050
Proposed Amendments: 274-040-0015

Last Date for Comment: 7-21-06

Summary: OAR 274-040-0015(4) is being amended to establish that
former residents of the Home, who are eligible for readmission, have
first priority for admission to the Home.

Rules Coordinator: Herbert D. Riley

Address: Department of Veterans’ Affairs, 700 Summer St. NE,
Salem, OR 97301-1285

Telephone: (503) 373-2055

ecccccccoe

Employment Department

Chapter 471
Rule Caption: OAR 471-041-0045 Statement of Purpose.
Date: Time: Location:
7-20-06 2:15 p.m. Employment Dept. Auditorium
Salem, OR

Hearing Officer: Lynn Nelson

Stat. Auth.: ORS 183, 657.610 & 657.685

Stats. Implemented: ORS 657.685(6)

Proposed Amendments: 471-041-0045

Last Date for Comment: 7-20-06, 5 p.m.

Summary: In its present form, OAR 471-041-0045 states that EAB
has the authority to adopt procedural rules under ORS 657.685(6),
but it is actually the Employment Department that adopts the rules.
EAB just proposes them. The amendment merely brings the rule into
conformity with the statute.

Rules Coordinator: Lynn M. Nelson

Address: Employment Department, 875 Union St. NE, Salem, OR
97311

Telephone: (503) 947-1724

Rule Caption: OAR 471-041-0060.
Date: Time: Location:
7-20-06 3:15 p.m. Employment Dept. Auditorium
875 Union St. NE
Salem, OR 97311
Hearing Officer: Lynn Nelson
Stat. Auth.: ORS 657.685
Stats. Implemented: ORS 657.685
Proposed Amendments: 471-041-0060
Last Date for Comment: 7-20-06, 5 p.m.
Summary: An application for review under the current rule must
meet unnecessarily technical requirements. The amendments would
relax the standard and allow applications that “express a present
intent to appeal.”
Rules Coordinator: Lynn M. Nelson
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Address: Employment Department, 875 Union St. NE, Salem, OR
97311
Telephone: (503) 947-1724
Landscape Contractors Board
Chapter 808

Rule Caption: New requirements in contracts, defines irrigation
system, payroll requirements for individual contractors & updates.
Date: Time: Location:
7-21-06 11 am. 1130 Wallace Rd.

Salem, Oregon
Hearing Officer: Martin Seibold
Stat. Auth.: ORS 670.310 & 671.670
Stats. Implemented: ORS 183, 671.520, 671.540, 671.560,
671.570, 671.625, 671.660, 671.690, 671.703 & 671.710
Proposed Amendments: 808-001-0005, 808-002-0020, 808-002-
0328, 808-002-0480, 808-002-0500, 808-002-0680, 808-003-0018,
808-004-0120, 808-004-0240, 808-004-0250, 808-004-0340, 808-
004-0450, 808-004-0520, 808-004-0540, 808-004-0550, 808-004-
0600
Proposed Repeals: 808-003-0050
Last Date for Comment: 7-21-06, 12 pm
Summary: 808-001-0005 Adopts the Attorney General’s Mode
Rules of Procedure that became effective January 1, 2006.

808-002-0020 Requires a statement in all contracts about
whether the work performed is or is not to be measured against the
guidelines established by OLCA dated March 2004 and requires the
bond amount to be stated in the contract. 808-002-0328 This rule cur-
rently states the individual landscape contractor is responsible for the
landscaping work. The statutes state the landscaping business is
responsible for the landscaping work. This amendment removes the
incorrect language. 808-002-0480 Clarifies definition of Irrigation
Systems to include: assemblies of valves, piping, sprinklers, nozzles,
emitters, filters, or controllers and the positioning and piping of
pumps that are installed for the purpose of watering lawns, trees,
shrubs or nursery stock. Irrigation system do not include systems
used to irrigate agricultural products including nursery stock grown
for sale or for pasture used for the grazing or raising of animals
unless done in conjunction with a landscape job. 808-002-0500 Adds
statutory cites and clarifies definition of Landscaping Work to
include planning and installing of fences, decks, arbors, patios, land-
scape edging, driveways, walkways and retaining walls when per-
formed by a licensed landscaping business 808-002-0680 Add “case
law that are not normally part of a landscaping claim” to the defini-
tion of Nature of Complexity so that those claims may be suspend-
ed and adjudicated in court.

808-003-0018 Requires the individual landscape contractor who
is the phase basis for the landscaping business license to be on the
payroll each hour or meet the salary test for salaried employees when
the landscaping business is performing landscape work related to the
landscape contractor’s phase of license; the landscaping business
must require the individual landscape contractor to directly supervise
the non-licensed employees; moves requirement for the Verification
form to this rule from 808-003-0050, which is being repealed;
removes requirement to have verification of employment form nota-
rized, changes name of form to “Verification” and only requires a
copy of the licensed landscape contractor’s most current pay stub if
that individual is a paid employee. 808-003-0050 Is being
repealed/moved to 808-003-0018.

808-004-0120 Adds limited partnership to the rule as a legal enti-
ty. 808-004-0240 Clarifies exhaustion of bond or security may be
partial or full exhaustion. 808-004-0250 Adds arbitration award as
appropriate and includes awards for interest expressly allowed as
damages under a contract that is the basis of the claim. 808-004-0340
Removes requirement for claimant to give a brief statement of the
nature of the claim and replaces it with an identification of the type
of clam as already defined in OAR 808-002-0220 (negligent work,
breach of contract, etc.). 808-004-0450 Adds requirement that the
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individual landscape contractor whose phase of license is the basis
for the landscaping business license must attend the on-site meeting
for a claim. This is already a requirement as one of the supervisory
duties, but this addition makes it clear when reading about the atten-
dance of the on-site meeting. 808-004-0520 Adds that before sus-
pending the processing of a claim because one or both of the parties
filed a complaint in court and, if both parties to a claim are in agree-
ment, the agency may hold an on-site meeting if the agency finds that
it may help resolve the claim. 808-004-0540 Clarifies that the dec-
laration of damages form submitted by the claimant is limited to the
items listed in the statement of claim form. 808-004-0550 Adds arbi-
tration award as appropriate and adopts the dismissal of a claim for
failure to be licensed during all or part of the work period, lack of a
direct contractual relationship or for work performed outside the state
of Oregon. 808-004-0600 Clarifies that the notification to the sure-
ty company or deposit holder of claims ready for payment constitutes
notice that payment is due and adds the language “irrevocable let-
ter of credit” to comply with the statute.
Rules Coordinator: Kim Gladwill-Rowley
Address: 235 Union Street NE, Salem, OR 97301
Telephone: (503) 986-6570

Oregon Health Licensing Agency

Chapter 331

Rule Caption: Establishing uniform consumer protection standards
for the sale of hearing aids.
Date: Time:
7-21-06 9 am.

Location:

700 Summer St. NE

Rhoades Conf. Rm.

Salem, OR

Hearing Officer: Bert Krages

Stat. Auth.: ORS 694.036, 694.042, 694.142, 694.155 & 694.170
Other Auth.: ORS 676.605, 676.607 & 676.615

Stats. Implemented: ORS 694.036, 694.042 & 694.142
Proposed Adoptions: 331-640-0055, 331-640-0060

Proposed Amendments: 331-640-0010, 331-640-0030, 331-640-
0050

Last Date for Comment: 7-21-06

Summary: Consumers may purchase hearing aids from the fol-
lowing hearing health professionals, but only if they are licensed to
do so by the Oregon Health Licensing Agency: hearing aid special-
ists, audiologists and physicians, such as otolayrngologists or ear,
nose and throat (ENT) specialists. The term “licensee” used in the
Notice of Proposed Rulemaking Hearing and the Statement of Need
and Fiscal Impact refers to all three designations.

The common regulatory denominator is that all three must be
licensed to sell hearing aids by OHLA, even though their individual
hearing health practice is governed by different state regulatory agen-
cies. The key point for consumers: OHLA has statutory authority
over the consumer’s contractual rights when purchasing hearing
aids.

The Oregon Health Licensing Agency worked with licensees, small
business owners, consumers, the Hearing Loss Association of Amer-
ican — Oregon chapter, and the Board of Speech Language Patholo-
gy and Audiology to strengthen and clarify consumer protection
measures in the fitting and sale of hearing aids. OAR 331, Division
640 pertains to “Practice Standards”. Amendments to this division and
adoption of new rules were extensive in that licensees are required to
adhere to uniform standards and to provide full disclosure of infor-
mation to the consumer relating to the testing, fitting, purchase of a
hearing aid, and rescission or cancellation of a sale.

Rules address the following issues, and are covered in more detail
on the Statement of Need and Fiscal Impact: ¢ Safety and Infection
Control Requirements; ¢ Statement to Prospective Purchaser — elim-
inating redundant statutory provisions, expanding consumer protec-
tion measures and requiring full disclosure to the consumer and
acknowledgment by the consumer; * clarification of the 30-day rescis-
sion period for cancellation of a sale; * decreasing the amount of the
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total purchase price that may be retained by a licensee if the consumer
cancels the sale; ® written documentation to be provided to the con-
sumer at the time of delivery of the hearing aids, * clarification of stan-
dards of conduct — recognizing and adopting a Code of Ethics; ¢
identifying and requiring hearing tests to be performed during the ini-
tial hearing test or evaluation; ¢ identifying and requiring specific ver-
ification tests to be completed within the 30-day rescission period and
for a copy of the test results to be provided to the consumer; * requir-
ing a post-delivery follow-up visit with the consumer during the 30-
day rescission period; ® recognition and adoption of uniform meas-
urement standards (audiogram) for advising consumers on hearing
loss; * recognition of an audiologist or physician’s use of prevailing
professional measurement standards in counseling consumers on the
effect of hearing loss; ¢ and adoption of client record requirements,
including format and retention period.

Copies of the full text of permanent changes can be found on the
Council’s Web site at: http://oregon.gov/OHLA/HAS/HASIws_
rules.shtml or by calling Samantha Patnode, Council Liaison at the
Oregon Health Licensing Agency 503-378-8667, extension 4323.
Rules Coordinator: Patricia C. Allbritton
Address: Oregon Health Licensing Agency, 700 Summer St. NE,
Ste. 320, Salem, OR 97302
Telephone: (503) 378-8667, ext. 4322

Oregon Liquor Control Commission
Chapter 845

Rule Caption: Amend rule regulating restrictions on liquor licens-

es and service permits to clarify statutory authority.

Date: Time: Location:

8-9-06 10 am.—12 p.m. 9079 SE McLoughliln Blvd.
Portland, OR 97222

Hearing Officer: Katie Hilton

Stat. Auth.: ORS 471, 471.030, 471.040 & 471.730(1) & (5)

Stats. Implemented: ORS 471.030, 471.040, 471.405(1) &

471.730(1) & (5)

Proposed Amendments: 845-005-0355

Last Date for Comment: 8-23-06

Summary: This rule regulates how and when the Commission

places restrictions on liquor licenses and service permits. The rule

allows the Commission to place restrictions when there is a basis to

cancel, suspend or deny the license or service permit, when a restric-

tion may prevent recurrence of problems, or when the Commission

determines that a restriction is in the public interest or convenience.

Proposed amendments will clarify that restriction violations will be

enforced as Category I violations based on the Commission’s gen-

eral statutory authority.

Rules Coordinator: Katie Hilton

Address: Oregon Liquor Control Commission, 9079 SE McLough-

lin Blvd., Portland, OR 97222

Telephone: (503) 872-5004

ecccccccos

Rule Caption: Amend rule to allow mail-in rebate coupons for
beer, wine and cider.

Date: Time:

7-25-06 10 am.—12 p.m.

Location:

9079 SE McLoughlin Blvd.
Portland, OR 97222

Hearing Officer: Katie Hilton

Stat. Auth.: ORS 471, 471.030 & 471.730(1) & (5)

Stats. Implemented: ORS 471.730(7)

Proposed Amendments: 845-007-0015

Last Date for Comment: 8-8-06

Summary: This rule describes the sorts of advertising the Com-
mission permits for beer, wine and cider, and regulates the types of
media (including coupons) through which alcohol may be advertised.
The Commission has initiated rulemaking at the request of two peti-
tioners to consider amending the rule to allow manufacturers of beer,
wine and cider to offer mail-in, cents-off rebate coupons for beer,
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wine and cider. These sorts of coupons are specifically prohibited by
current rule language.
Rules Coordinator: Katie Hilton
Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222
Telephone: (503) 872-5004

Oregon Public Employees Retirement System

Chapter 459

Rule Caption: Amend Deferred Compensation Program rules and
establish trading restrictions and loan program for participants.
Date: Time: Location:
7-25-06 2 p.m. Boardroom

PERS Headquarters

11410 SW 68th Parkway

Tigard, OR
Hearing Officer: Daniel Rivas
Stat. Auth.: ORS 238A.450
Stats. Implemented: ORS 238A.160 & 238A.165
Proposed Adoptions: 459-050-0037, 459-050-0077
Proposed Amendments: 459-050-0025, 459-050-0070, 459-050-
0150
Last Date for Comment: 9-22-06
Summary: 459-050-0025: Modifies procedures for distribution of
meeting minutes (housekeeping). Clarifies procedures for filling
vacancies on the Deferred Compensation Advisory Committee.

459-050-0037: Establishes restrictions on dollar amount and fre-
quency of transfers of funds within OSGP investment options.

459-050-0070: Clarifies requirements for participation in the 3-
Year Catch-Up Program. Allows participant to contribute total allow-
able amount in year of retirement under certain conditions.

459-050-0077: Establishes loan program for Deferred Compen-
sation Program participants.

459-050-0150: Changes criteria for withdrawal eligibility. Par-
ticipant is not eligible to apply for an “unforeseen emergency with-
drawal” unless the participant has already utilized the loan provisions
of the plan. Need for change is contingent upon adoption of 050-
0077, establishing the loan program.

Copies of the rules are available to any person upon request. The
rules are also available at http://www.oregon.gov/PERS. Public com-
ment may be mailed to the above address or sent via email to
Daniel.Rivas @state.or.us
Rules Coordinator: Daniel Rivas
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700
Telephone: (503) 603-7713

ecccccccoe

Rule Caption: Repeal transitional rules.
Date: Time: Location:
7-25-06 2 p.m. Boardroom

PERS Headquarters

11410 SW 68th Parkway

Tigard, OR
Hearing Officer: Daniel Rivas
Stat. Auth.: ORS 238.650 & 238A.450
Stats. Implemented: ORS 238 & 238A
Proposed Repeals: 459-070-0900
Last Date for Comment: 9-22-06
Summary: OAR 459-070-0900 was adopted to clarify and imple-
ment the provisions of House Bill 2020, adopted by the Oregon State
Legislature in 2003. House Bill 2020 established OPSRP (chapter
238A), and because the transition from chapter 238 to OPSRP is
complete, the transitional rules are no longer needed.

Copies of the rules are available to any person upon request. The
rules are also available at http://www.oregon.gov/PERS. Public com-
ment may be mailed to the above address or sent via email to
Daniel.Rivas @state.or.us
Rules Coordinator: Daniel Rivas
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Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700
Telephone: (503) 603-7713

ecccccccoe

Rule Caption: Clarify requirements for retirement as Police and
Fire for members of the OPSRP Pension Program.
Date: Time: Location:
7-25-06 2 p.m. Boardroom

PERS Headquarters

11410 SW 68th Parkway

Tigard, OR
Hearing Officer: Daniel Rivas
Stat. Auth.: ORS 238A.450
Stats. Implemented: ORS 238A.160 & 238A.165
Proposed Adoptions: 459-075-0200
Last Date for Comment: 9-22-06
Summary: Under the OPSRP Pension Program a Police and Fire (P
& F) member is eligible for retirement if they are holding a position
as a police officer or firefighter continuously for a period of five
years “immediately before/preceding (both terms are used in dif-
ferent sections) the effective date of retirement.” The new rule is nec-
essary to clarify the statutory standard for retirement eligibility of a
P & F member.

Copies of the rules are available to any person upon request. The
rules are also available at http://www.oregon.gov/PERS. Public com-
ment may be mailed to the above address or sent via email to
Daniel.Rivas @state.or.us
Rules Coordinator: Daniel Rivas
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700
Telephone: (503) 603-7713

ecccccccoe

Rule Caption: Amend rule to more adequately reflect administra-
tion of benefits.
Date:

7-25-06

Location:

Boardroom

PERS Headquarters
11410 SW 68th Parkway
Tigard, OR

Time:
2 p.m.

Hearing Officer: Daniel Rivas
Stat. Auth.: ORS 238A.400 & 238A.450
Stats. Implemented: ORS 238A.400
Proposed Amendments: 459-080-0250
Last Date for Comment: 9-22-06
Summary: Proposes installment payments be adjusted monthly for
intervening gains or losses while the account is in payout status. The
rule is also being amended to reflect recent statutory changes.

Copies of the rules are available to any person upon request. The
rules are also available at http://www.oregon.gov/PERS. Public com-
ment may be mailed to the above address or sent via email to
Daniel.Rivas @state.or.us
Rules Coordinator: Daniel Rivas
Address: Oregon Public Employees Retirement System, PO Box
23700, Tigard, OR 97281-3700
Telephone: (503) 603-7713

Oregon State Lottery
Chapter 177

Rule Caption: Amendment removes language specifying monetary
value of a credit when playing a video lottery game.
Date: Time: Location:
8-2-06 11-11:30 am.  Oregon Lottery
500 Airport Rd. SE
Salem, OR
Hearing Officer: Larry Trott
Stat. Auth.: ORS 461
Other Auth.: OR Const., Article XV sec. 4(4)
Stats. Implemented: ORS 461.210
Proposed Amendments: 177-200-0010
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Last Date for Comment: 8-2-06, 11:30 a.m.
Summary: The Oregon Lottery has initiated permanent rulemaking
to amend this administrative rule to remove language specifying the
monetary value of a credit when playing a video lottery game.
Rules Coordinator: Mark W. Hohlt
Address: Oregon State Lottery, 500 Airport Rd. SE, Salem, OR
97301
Telephone: (503) 540-1417

Oregon State Treasury

Chapter 170

Rule Caption: Procedure for Submission, Review, and Approval of
an Advance Refunding Plan.
Stat. Auth.: ORS 178.050
Stats. Implemented: ORS 288
Proposed Amendments: 170-062-0000
Last Date for Comment: 7-24-06
Summary: This Rule describes the procedures by which the State
Treasurer approves refunding of outstanding obligations at least one
year prior to their optional call date. There are three permissible pur-
poses for this refunding: 1-a present value savings; 2-favorable reor-
ganization of debt; and 3-fiscal distress. The amendment identifies
the maturity requirements for an agreement for exchange of interest
rates when used in an advance refunding plan. The maturity of the
swap must be fixed to the length of the advance refunding bonds in
order to correctly determine the amount of savings. Valid reasons for
approval for a reorganization of debt are added, providing clarity of
purpose and intent. Additionally, adoption of the rule amendment
would no longer require that the financial advisor enter into a con-
tract with the issuer which is non-contingent upon the sale of the
advance refunding bonds. This Rule was originally published in
the May 2006 Oregon Bulletin. We are re-publishing in order to
delete the requirement that the financial advisor certify the accu-
racy of the calculations submitted in the advance refunding plan.
Rules Coordinator: Sally Furze
Address: Oregon State Treasury, 350 Winter St. NE , Suite 100,
Salem, OR 97301
Telephone: (503) 378-4990
Rule Caption: Procedures for the Issuance of State of Oregon
Industrial Development Revenue Bonds.
Stat. Auth.: ORS 178.050
Stats. Implemented: ORS 183 & 287
Proposed Amendments: 170-061-0100
Last Date for Comment: 7-24-06
Summary: This amendment clarifies and simplifies the procedures
required for Oregon State Treasury approval for Industrial Devel-
opment Revenue Bond (IDRB) issuance. Additionally, it changes
requirements to qualify as bond counsel for an Oregon IDRB.
Rules Coordinator: Sally Furze
Address: Oregon State Treasury, 350 Winter St. NE , Suite 100,
Salem, OR 97301
Telephone: (503) 378-4990
Oregon University System,
Portland State University
Chapter 577

Rule Caption: Corrects date and rule section references in part of
Student Conduct Code.
Date: Time:
7-19-06 3 p.m.

Location:

307 Cramer Hall (CH)
Portland, OR
Hearing Officer: Michele Toppe

Stat. Auth.: ORS 351.070

Stats. Implemented: ORS 351.070

Proposed Amendments: 577-031-0131

Last Date for Comment: 7-19-06, 5 p.m.
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Summary: The proposed amendment would (1) correct a reference
to the date upon which a prior amendment to the Student Conduct
Code was adopted and (2) add a reference to one particular section
of OAR 577-031-0140 to limit the retroactive applicability of prior
rule changes.

Public comments should be submitted to Jeremy R. Dalton at the
address above or by e-mail at jdalton @pdx.edu
Rules Coordinator: Jeremy R. Dalton
Address: Oregon University System, Portland State University, Port-
land State University, PO Box 751, Portland, OR 97207
Telephone: (503) 725-3701

ecccccccoe

Rule Caption: Tri-annual updates and revisions to the Student
Code of Conduct as proscribed by OAR 577-031-0148(2).
Date: Time: Location:
8-4-06 2 p.m. Cramer Hall (CH 307)
Portland, OR

Hearing Officer: Michele Toppe
Stat. Auth.: ORS 351.070
Stats. Implemented: ORS 351.070
Proposed Amendments: 577-031-0125, 577-031-0130, 577-031-
0131, 577-031-0132, 577-031-0133, 577-031-0135, 577-031-0136,
577-031-0137, 577-031-0140, 577-031-0141, 577-031-0142, 577-
031-0143, 577-031-0145, 577-031-0146, 577-031-0147, 577-031-
0148
Last Date for Comment: 8-11-06, 5 p.m.
Summary: The proposed amendment would provide various
updates to the Student Code of Conduct deemed necessary by the
appointed SCC Task Force as part of the Code revisions that occur
every 3 years. The Student Code of Conduct outlines behavioral
guidelines for Students and Student Groups that are consistent with
the agencies policies designed to protect individual freedoms and
fundamental rights.

Public comments should be submitted to Jeremy R. Dalton at the
address above or by e-mail at jdalton @pdx.edu
Rules Coordinator: Jeremy Randall Dalton
Address: Oregon University System, Portland State University, Port-
land State University, PO Box 751, Portland, OR 97207
Telephone: (503) 725-3701

Oregon University System,
Western Oregon University
Chapter 574

Rule Caption: Revisions to special course fees and general servic-
es fees and updates to access to student housing.
Stat. Auth.: ORS 351.070 & 351.072
Stats. Implemented: ORS 351.070 & 351.072
Proposed Amendments: 574-050-0005, 574-090-0010, 574-090-
0020, 574-090-0030, 574-090-0040
Last Date for Comment: 7-24-06
Summary: Amendments will allow for increases, additions, and
revisions of special course fees and general services fees and updates
to access to student housing.
Rules Coordinator: Debra L. Charlton
Address: Oregon University System, Western Oregon University,
345 N Monmouth Ave., Monmouth, OR 97361
Telephone: (503) 838-8175
Oregon Utility Notification Center
Chapter 952

Rule Caption: Updates and clarifies definitions and rules regarding
utility locate requests and markings.
Date: Time: Location:
8-8-06 9:30 a.m. Public Utility Commission
Small Hearing Rm., 2nd Flr.
550 Capitol St. NE
Salem, OR
Hearing Officer: Allan Arlow

July 2006: Volume 45, No. 7



NOTICES OF PROPOSED RULEMAKING

Stat. Auth.: ORS 183 & 757, Sect. 105 & 8, Ch. 691 OL 1995
Stats. Implemented: ORS 757.542 & 757.552
Proposed Amendments: 952-001-0010, 952-001-0050, 952-001-
0070
Last Date for Comment: 8-8-06, 5 p.m.
Summary: This rulemaking updates and clarifies the definitions
used in the Utility Notification Center Administrative Rules. The
amendments also clarify and update the rules regarding excavators
giving notice of proposed work and the marking of underground
facilities.
Rules Coordinator: Diane Davis
Address: Oregon Utility Notification Center, 550 Capitol St. NE,
Suite 215, Salem, OR 97301-2551
Telephone: (503) 378-4372

Public Utility Commission

Chapter 860

Rule Caption: Adopts and amends rules governing attachments to
utility poles, conduits and facilities.

Date: Time: Location:

10-12-06 1:30 p.m. Public Utility Commission
Workshop with Commissioners
Main Hearing Rm., 1st Flr.

550 Capitol St. NE

Salem, OR

Public Utility Commission
Hearing

Main Hearing Rm., 1st Flr.

550 Capitol St. NE

Salem, OR

Hearing Officer: Christina Smith

Stat. Auth.: ORS 183, 756, 757 & 759

Other Auth.: Sec. 9 of Enacted HB 2271 (1999 OR Leg.)

Stats. Implemented: ORS 756.040, 757.035, 757.270 - 757.290,
759.045 & 759.650 - 759.675

Proposed Adoptions: 860-028-0050, 860-028-0060, 860-028-
0070, 860-028-0080, 860-028-0100, 860-028-0115

Proposed Amendments: 860-028-0020, 860-028-0110, 860-028-
0310

Last Date for Comment: 11-8-06, 5 p.m.

Summary: This rulemaking is the second phase of a two phase effort
to establish more comprehensive safety and joint use rules that would
apply to electric utilities, telecommunication utilities, telecommu-
nications providers, cable television operators, and other entities that
operate electric and communication lines. The purpose of this rule-
making is to ensure that Oregon’s utility lines and facilities accom-
modate competitive changes and are constructed, operated and main-
tained in a safe and efficient manner.

This notice, for the second phase, will address new and amended
attachment rules applicable to owners and occupants involved in the
shared usage of utility poles, conduits and other facilities. This phase
will address owner-occupant contracts (i.e., presumptively reason-
able rates, terms, conditions), dispute resolution processes, attach-
ment installation practices and other provisions.

Rules Coordinator: Diane Davis

Address: Public Utility Commission of Oregon, 550 Capitol St. NE,
Suite 215, Salem, OR 97301-2551

Telephone: (503) 378-4372

Racing Commission

11-8-06 9 am.

Chapter 462
Rule Caption: Provides rule for new type of wager.
Date: Time: Location:
7-20-06 10:30 a.m. Rm. 140

800 NE Oregon St.
Portland, OR
Hearing Officer: Jeff Gilmour, Chair
Stat. Auth.: ORS 462.270(3)
Stats. Implemented: ORS 462.270(3)
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Proposed Adoptions: 462-200-0650

Last Date for Comment: 7-20-06

Summary: The Choose (n) is a form of pari-mutuel wagering in
which each bettor attempts to select the winner of (n) races but
chooses the races at his/her own discretion from a group of races
established by the licensee instead of having the races designated for
him/her by the licensee.

Rules Coordinator: Carol N. Morgan

Address: Oregon Racing Commission, 800 NE Oregon St., Suite
310, Portland, OR 97232

Telephone: (503) 673-0208

ecccccccoe

Water Resources Department

Chapter 690
Rule Caption: Amends Mid Coast Basin Program Rules.
Date: Time: Location:
8-2-06 11 am.—1 p.m. North Lincoln Co.

Historical Museum

4907 SW Hwy 101

Lincoln City, OR
Hearing Officer: Jay Rasmussen
Stat. Auth.: ORS 536.025, 536.027 & 536.300
Stats. Implemented: ORS 536.310 & 537.356
Proposed Amendments: 690-518-0020
Last Date for Comment: 9-5-06, 5 p.m.
Summary: The Water Resources Department is proposing to amend
rules related to the Mid-Coast Basin Program OAR Chapter 690,
Division 518. On September 20, 2005, the Oregon Water Resources
Department (OWRD) received a request by Lincoln City for three
reservations of unappropriated water for multipurpose storage for
future economic development on two waterways tributary to Dev-
ils Lake and a tributary of the Salmon River north of Lincoln City.

Reservation requests are processed as Basin Program amendments
through the rulemaking process. Reservations of water for multi-
purpose storage for future economic development are allowed by
ORS 537.356. Any local government, local watershed council, or
state agency or any other individual cooperating jointly with a local
government, local watershed council, or state agency may request the
Water Resources Commission (Commission) to reserve unappro-
priated water for multipurpose storage for future economic devel-
opment. If adopted, the priority date for a reservation is the date the
Commission takes action to initiate the rulemaking process (ORS
537.356(3)). Reservations are reflected in OWRD’s water availability
model and future water right applications to appropriate reserved
water may only request to use such water for multi-purpose storage
for future economic development. ORS 537.356(1).

Approval of a reservation does not mean that any water right appli-
cation will be approved or that a reservoir may be constructed.
Rather, a reservation merely sets aside water for a certain use with
a specific priority date. If a water user wishes to appropriate reserved
water, they must submit a water right application to OWRD. OWRD
would then review that water right application based on the appli-
cable public interest review standards.

Lincoln City’s reservation request included the following:

* A reservation of 374 acre-feet of unappropriated water in Rock
Creek, tributary to Devil’s Lake, for multipurpose storage for future
economic development.

* A reservation of 1,350 acre-feet of unappropriated water from an
unnamed stream (locally referred to as “Side Creek”), tributary to
Devil’s Lake, for multipurpose storage for future economic devel-
opment for future application exclusively by the City of Lincoln City.

e A reservation of 1,250 acre-feet of unappropriated water from
Treat River, tributary to Salmon River, for multipurpose storage for
future economic development.

On May 5, 2006 the Commission approved initiation of rule-
making in response to Lincoln City’s request. The Commission is
likely to take action at its November 16 and 17, 2006 meeting. The
Commission may choose to receive additional oral public comment
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and written testimony on the proposed rules as part of an agenda item
at any future Commission meeting. Written testimony presented to
the Commission after the public comment period has closed will be
limited to specific language suggestions related to changes made by
the Department from the public hearing draft rules to the final pro-
posed rules.

Rules Coordinator: Debbie Colbert

Address: Water Resources Department, 725 Summer St. NE, Suite
A, Salem, OR 97301

Telephone: (503) 986-0878
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Board of Architect Examiners
Chapter 806

Rule Caption: Recognized Jurisdictions.

Adm. Order No.: BAE 4-2006

Filed with Sec. of State: 6-7-2006

Certified to be Effective: 6-7-06

Notice Publication Date: 3-1-06

Rules Adopted: 806-010-0033

Subject: Multiple statutory references exist regarding jurisdictions
recognized by the Oregon Board of Architect Examiners. This rule
outlines the jurisdictions this Board has recognized by practice, but
not before listed within the Oregon Administrative Rules.

Rules Coordinator: Carol Halford—(503) 763-0662

806-010-0033
Recognized Jurisdictions

(1) The Oregon Board of Architect Examiners recognizes the follow-
ing jurisdictions:

(a) Each state of the United States;

(b) The District of Columbia;

(c) Guam;

(d) The Northern Mariana Islands

(e) Puerto Rico;

(f) The Virgin Islands; and

(g) Canada.

(2) The Oregon Board will consider applicants from other jurisdic-
tions as being “foreign”, and they must meet NCARB’s evaluation stan-

dards before being considered for registration.
Stat. Auth.: ORS 671.125
Stats. Implemented: ORS 671.010, 671.020, 671.041 & 671.065
Hist.: BAE 4-2006, f. & cert. ef. 6-7-06

Board of Parole and Post-Prison Supervision
Chapter 255

Rule Caption: Amendment of Rules Regarding Procedures for
Designation of Predatory Sex Offenders.

Adm. Order No.: PAR 5-2006

Filed with Sec. of State: 6-14-2006

Certified to be Effective: 6-14-06

Notice Publication Date: 5-1-06

Rules Amended: 255-060-0011

Subject: The amendment of this rules is necessary in order to be con-
sistent with the Oregon Supreme Court ruling in V.L.Y. v. Board of
Parole and Post-Prison Supervision, 338 Or 44 (2005).

Rules Coordinator: Michael R. Washington—(503) 945-8978

255-060-0011
Procedures for Predatory Sex Offender Designation

(1) For purposes of this rule, a predatory sex offender is defined as a
person who exhibits characteristics showing a tendency to victimize or
injure others and has been convicted of one or more of the following offens-
es: Rape in any degree, Sodomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree. In determining
whether an inmate or offender is a predatory sex offender under this rule,
the Board shall use the STATIC-99 (Exhibit Q-1) and definitions (Exhibit
Q-11), which have been approved by the Department of Corrections as
required by ORS 181.585(2). The Board may also consider any other evi-
dence that the inmate or the offender exhibits characteristics showing a ten-
dency to victimize or injure others.

(2) Predatory sex offender designations made by the board for
inmates or offenders released from a Department of Corrections institution
before February 10, 2005, are not included in this rule. Those designations
are governed by the rules in effect when the designation was made.

(3) Subject to the procedures set forth in this rule, the Board will
make a finding that an inmate or offender is a candidate for predatory sex
offender designation, if the inmate or offender scores six or more points on
the STATIC-99.

(4) Subject to the procedures set forth below, inmates or offenders
who score six or more points on the STATIC-99, and have been identified
as a candidate for predatory designation, have the right to be advised of
their score and submit written objections to the Board before the Board
makes a predatory sex offender finding. The Notice of Rights and Written
Objections form for this rule are Exhibits Q-111 and Q-IV of the Boardis
rules.
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(a) Written objections must be received by a Department of
Correctionsi institution or release counselor, a supervising officer or the
Board within three days of the date the offender or inmate signed the Notice
of Rights (Exhibit Q-111).

(b) The Board must receive and review the signed Notice of Rights
(Exhibit Q-III) or written documentation that the inmate or offender refused
to sign the Notice of Rights before an evidentiary hearing is conducted or
waived to determine a predatory sex offender finding.

(c) The Board must consider any written objections to the score on the
STATIC-99 timely submitted by the inmate or offender before an eviden-
tiary hearing is conducted or waived to determine a predatory sex offender
finding. The Board may find an inmate or offender is a candidate for preda-
tory sex offender designation if there is evidence to support a score on the
STATIC-99 of six or more points.

(d) Inmates or offenders may elect to waive their right to submit writ-
ten objections. Any such waiver must be in writing. When an inmate or
offender waives their right to submit written objections, the Board may find
an inmate or offender is a candidate for predatory sex offender designation
if the inmateis or offenderis score on the STATIC-99 is six or more points.

(5) A finding that an inmate or offender is a predatory sex offender
may be made by one Board Member. The finding may only be made after
the inmate or offender has participated in an evidentiary hearing or waived
participation in such a hearing to determine whether the offender is exhibit-
ing characteristics showing a tendency to victimize or injure others. A find-
ing that an offender is a predatory sex offender will be contained in the
inmatefs or offenderfs original order of supervision or an amended order of
supervision.

(6) The sole purpose of the evidentiary hearing will be to determine
whether the inmate or offender exhibits characteristics showing a tendency
to victimize or injure others. The Board may receive a written report from
a supervising officer or a release counselor of any Department of
Corrections institution indicating that an inmate or offender who has been
determined to be a candidate for designation as a predatory sex offender
under paragraphs (3) and (4) exhibits characteristics showing a tendency to
victimize or injure others.

(a) Upon receipt of a written report from a supervising officer or a
release counselor, the Board will review it to determine whether it contains
sufficient information to conduct an evidentiary hearing for purposes of
determining whether the inmate or offender should be designated as a
predatory sex offender. If the Board determines there is sufficient informa-
tion in the report, it will forward the report to its Hearing Officer, who will
schedule an evidentiary hearing.

(b) The Boardis Hearing Officer will provide the inmate or offender
with a copy of the Notice of Rights (Exhibit Q-V) prior to the evidentiary
hearing. Upon receipt of the Notice of Rights (Exhibit Q-V), the inmate or
offender may proceed with the evidentiary hearing or waive their right to
the hearing. At the evidentiary hearing, the Hearings Officer will consider
the written report submitted by the supervising officer or release counselor
and the results of the STATIC-99 risk assessment scale, and may accept
additional evidence supporting the STATIC-99 score or otherwise indicat-
ing that the inmate or offender exhibits characteristics showing a tendency
to victimize or injure others. The inmate or offender may present evidence
rebutting claims made in the written report submitted by a supervising offi-
cer or release counselor, challenging the score on the STATIC-99, or rebut-
ting other evidence that the inmate or offender exhibits characteristics
showing a tendency to victimize or injure others. At the conclusion of the
evidentiary hearing, the Hearing Officer will submit his report to the Board
with a recommendation as to whether the inmate or offender exhibits char-
acteristics showing a tendency to victimize or injure others.

(c) Upon receipt of the report and recommendation from the Boardis
Hearing Officer, the Board will review the report and recommendation and
determine whether the inmate or offender exhibits characteristics showing
a tendency to victimize or injure others and is, therefore, a predatory sex
offender.

(7) Pursuant to ORS 181.586, the community corrections agency
supervising an inmate or offender found to be a predatory sex offender shall
notify anyone whom the agency determines is appropriate that the person is
a predatory sex offender. The agency shall make this determination as

required by ORS 181.586.
[ED. NOTE: Exhibits referenced are available from the agency.]
Stat. Auth.: ORS 144.050, 144.140, 181.585 & 181.586
Stats. Implemented:
Hist.: PAR 4-2000, f. & cert. ef. 2-15-00; PAR 1-2002(Temp), f. & cert. ef. 1-15-02 thru 7-
13-02; PAR 4-2002, f. & cert. ef. 3-12-02; PAR 5-2003, f. & cert. ef. 10-10-03; PAR 2-
2004(Temp), f. & cert. ef. 1-41-04 thru 7-11-04; PAR 7-2004, f. & cert. ef. 6-14-04; PAR 1-
2006(Temp), f. & cert. ef. 3-20-06 thru 9-15-06; PAR 5-2006, f. & cert. ef. 6-14-06

Rule Caption: Amendment of Rules Regarding Procedure for Des-
ignation of Predatory Sex Offenders.
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Adm. Order No.: PAR 6-2006(Temp)

Filed with Sec. of State: 6-14-2006

Certified to be Effective: 6-15-06 thru 12-11-06

Notice Publication Date:

Rules Amended: 255-060-0011

Subject: The amendment of this rules is necessary in order to be con-
sistent with the Oregon Supreme Court ruling in V.L.Y. v. Board of
Parole and Post-Prison Supervision, 338 Or 44 (2005).

Rules Coordinator: Michael R. Washington—(503) 945-9009

255-060-0011
Procedures for Predatory Sex Offender Designation

(1) For purposes of this rule, a predatory sex offender is defined as a
person who exhibits characteristics showing a tendency to victimize or
injure others and has been convicted of one or more of the following offens-
es: Rape in any degree, Sodomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree. In determining
whether an inmate or offender is a predatory sex offender under this rule,
the Board shall use the STATIC-99 (Exhibit Q-1) and definitions (Exhibit
Q-11), which have been approved by the Department of Corrections as
required by ORS 181.585(2). The Board may also consider any other evi-
dence that the inmate or the offender exhibits characteristics showing a ten-
dency to victimize or injure others.

(2) Predatory sex offender designations made by the board for
inmates or offenders released from a Department of Corrections institution
before February 10, 2005, are not included in this rule. Those designations
are governed by the rules in effect when the designation was made.

(3) Subject to the procedures set forth in this rule, the Board will
make a finding that an inmate or offender is a candidate for predatory sex
offender designation, if the inmate or offender scores six or more points on
the STATIC-99.

(4) Subject to the procedures set forth below, inmates or offenders
who score six or more points on the STATIC-99, and have been identified
as a candidate for predatory designation, have the right to be advised of
their score and submit written objections to the Board before the Board
makes a predatory sex offender finding. The Notice of Rights and Written
Objections form for this rule are Exhibits Q-111 and Q-IV of the Board’s
rules.

(a) Written objections must be received by a Department of
Corrections’ institution or release counselor, a supervising officer or the
Board within three days of the date the offender or inmate signed the Notice
of Rights (Exhibit Q-111).

(b) The Board must receive and review the signed Notice of Rights
(Exhibit Q-III) or written documentation that the inmate or offender refused
to sign the Notice of Rights before an evidentiary hearing is conducted or
waived to determine a predatory sex offender finding.

(c) The Board must consider any written objections to the score on the
STATIC-99 timely submitted by the inmate or offender before an eviden-
tiary hearing is conducted or waived to determine a predatory sex offender
finding. The Board may find an inmate or offender is a candidate for preda-
tory sex offender designation if there is evidence to support a score on the
STATIC-99 of six or more points.

(d) Inmates or offenders may elect to waive their right to submit writ-
ten objections. Any such waiver must be in writing. When an inmate or
offender waives their right to submit written objections, the Board may find
an inmate or offender is a candidate for predatory sex offender designation
if the inmate’s or offender’s score on the STATIC-99 is six or more points.

(5) A finding that an inmate or offender is a predatory sex offender
may be made by one Board Member. The finding may only be made after
the inmate or offender has participated in an evidentiary hearing or waived
participation in such a hearing to determine whether the offender is exhibit-
ing characteristics showing a tendency to victimize or injure others. A find-
ing that an offender is a predatory sex offender will be contained in the
inmate’s or offender’s original order of supervision or an amended order of
supervision.

(6) The sole purpose of the evidentiary hearing will be to determine
whether the inmate or offender exhibits characteristics showing a tendency
to victimize or injure others. The Board may receive a written report from
a supervising officer or a release counselor of any Department of
Corrections institution indicating that an inmate or offender who has been
determined to be a candidate for designation as a predatory sex offender
under paragraphs (3) and (4) exhibits characteristics showing a tendency to
victimize or injure others.

(a) Upon receipt of a written report from a supervising officer or a
release counselor, the Board will review it to determine whether it contains
sufficient information to conduct an evidentiary hearing for purposes of
determining whether the inmate or offender should be designated as a

Oregon Bulletin

23

predatory sex offender. If the Board determines there is sufficient informa-
tion in the report, it will forward the report to its Hearing Officer, who will
schedule an evidentiary hearing.

(b) The Board’s Hearing Officer will provide the inmate or offender
with a copy of the Notice of Rights (Exhibit Q-V) prior to the evidentiary
hearing. Upon receipt of the Notice of Rights (Exhibit Q-V), the inmate or
offender may proceed with the evidentiary hearing or waive their right to
the hearing. At the evidentiary hearing, the Hearings Officer will consider
the written report submitted by the supervising officer or release counselor
and the results of the STATIC-99 risk assessment scale, and may accept
additional evidence supporting the STATIC-99 score or otherwise indicat-
ing that the inmate or offender exhibits characteristics showing a tendency
to victimize or injure others. The inmate or offender may present evidence
rebutting claims made in the written report submitted by a supervising offi-
cer or release counselor, challenging the score on the STATIC-99, or rebut-
ting other evidence that the inmate or offender exhibits characteristics
showing a tendency to victimize or injure others. At the conclusion of the
evidentiary hearing, the Hearing Officer will submit his report to the Board
with a recommendation as to whether the inmate or offender exhibits char-
acteristics showing a tendency to victimize or injure others.

(c) Upon receipt of the report and recommendation from the Board’s
Hearing Officer, the Board will review the report and recommendation and
determine whether the inmate or offender exhibits characteristics showing
a tendency to victimize or injure others and is, therefore, a predatory sex
offender.

(7) Pursuant to ORS 181.586, the community corrections agency
supervising an inmate or offender found to be a predatory sex offender shall
notify anyone whom the agency determines is appropriate that the person is
a predatory sex offender. The agency shall make this determination as

required by ORS 181.586.
[ED. NOTE: Exhibits referenced are available from the agency.]
Stat. Auth.: ORS 144.050, 144.140, 181.585 & 181.586
Stats. Implemented:
Hist.: PAR 4-2000, f. & cert. ef. 2-15-00; PAR 1-2002(Temp), f. & cert. ef. 1-15-02 thru 7-
13-02; PAR 4-2002, f. & cert. ef. 3-12-02; PAR 5-2003, f. & cert. ef. 10-10-03; PAR 2-
2004(Temp), f. & cert. ef. 1-41-04 thru 7-11-04; PAR 7-2004, f. & cert. ef. 6-14-04; PAR 1-
2006(Temp), f. & cert. ef. 3-20-06 thru 9-15-06; PAR 5-2006, f. & cert. ef. 6-14-06; PAR 6-
2006(Temp), f. 6-14-06 cert. ef. 6-15-06 thru 12-11-06

eecececces

Board of Pharmacy
Chapter 855

Rule Caption: Changes rules for Pharmacy Technicians, requires
technicians to obtain certification by September 2008.

Adm. Order No.: BP 1-2006

Filed with Sec. of State: 6-9-2006

Certified to be Effective: 6-9-06

Notice Publication Date: 3-1-06

Rules Adopted: 855-025-0005, 855-025-0010, 855-025-0015,
855-025-0020, 855-025-0025, 855-025-0030, 855-025-0035, 855-
025-0040, 855-025-0060

Rules Amended: 855-006-0005, 855-025-0001, 855-025-0050, 855-
110-0005

Rules Repealed: 855-006-0010, 855-041-0200, 855-041-0203, 855-
041-0205

Subject: These rules implement 2005 changes to the laws govern-
ing pharmacy technicians and adopt, repeal or amend rules related
to virtually all aspects of licensing and employment of pharmacy
technicians. The rules require a pharmacy technician to obtain cer-
tification by passing a national certification examination by a spec-
ified date, unless the pharmacy technician is under the age of 18. The
rules set continuing education requirements for technicians; set licen-
sure and renewal requirements for technicians; set recordkeeping
responsibilities for technicians describe how technicians may be used
within a pharmacy; establish confidentiality requirements; specify
supervision responsibilities for pharmacists who supervise techni-
cians; define “unprofessional conduct” of technicians; and explain
how a technician’s license may be reinstated after revocation, sus-
pension or limitation.

Rules Coordinator: Karen Maclean—(971) 673-0005

855-006-0005
Definitions

As used in ORS Chapter 689 and OAR Chapter 855:

(1) “Certified Pharmacy Technician” means a person licensed by
the State Board of Pharmacy who assists the pharmacist in the practice of
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pharmacy pursuant to rules of the Board and has completed the specialized
education program pursuant to OAR 855-025-0005. Persons used solely for
clerical duties, such as record keeping, cashiering, bookkeeping and deliv-
ery of medications released by the pharmacist are not considered pharma-
cy technicians.

(2) “Collaborative Drug Therapy Management” means the participa-
tion by a pharmacist in the management of drug therapy pursuant to a writ-
ten protocol that includes information specific to the dosage, frequency,
duration and route of administration of the drug, authorized by a practi-
tioner and initiated upon a prescription order for an individual patient and:

(a) Is agreed to by one pharmacist and one practitioner; or

(b) Is agreed to by one or more pharmacists at a single pharmacy reg-
istered by the board and one or more practitioners in a single organized
medical group, such as a hospital medical staff, clinic or group practice,
including but not limited to organized medical groups using a pharmacy
and therapeutics committee.

(3) “Compounding” means the preparation, mixing, assembling,
packaging, or labeling of a drug or device (i) as the result of a practition-
er’s prescription drug order or initiative based on the
practitioner/patient/pharmacist relationship in the course of professional
practice, or (ii) for the purpose of, or as an incident to, research, teaching,
or chemical analysis and not for sale or dispensing. Compounding also
includes the preparation of drugs or devices in anticipation of prescription
drug orders based on routine, regularly observed prescribing patterns.

(4) “Confidential Information” means any patient information
obtained by a pharmacist or pharmacy.

(5) The “Container” is the device that holds the drug and that is or
may be in direct contact with the drug.

(6) “Dispensing” means the preparation and delivery of a prescription
drug pursuant to a lawful order of a practitioner in a suitable container
appropriately labeled for subsequent administration to or use by a patient or
other individual entitled to receive the prescription drug.

(7) “Interpretation and evaluation of prescription orders” means the
review of the order for therapeutic and legal correctness. Therapeutic
review includes identification of the prescription drug ordered, its applica-
bility and its relationship to the other known medications used by the
patient and determination of whether or not the dose and time interval of
administration are within accepted limits of safety. The legal review for
correctness of the prescription order includes a determination that the order
is valid and has not been altered, is not a forgery, is prescribed for a legiti-
mate medical purpose, contains all information required by federal and
state law, and is within the practitioner’s scope of practice.

(8) “Labeling” means the process of preparing and affixing of a label
to any drug container exclusive, however, of the labeling by a manufactur-
er, packer or distributor of a non-prescription drug or commercially pack-
aged legend drug or device.

(9) “Monitoring of therapeutic response or adverse effect of drug ther-
apy” means the follow up of the therapeutic or adverse effect of medication
upon a patient, including direct consultation with the patient or his agent
and review of patient records, as to result and side effect, and the analysis
of possible interactions with other medications that may be in the medica-
tion regimen of the patient. This section shall not be construed to prohibit
monitoring by practitioners or their agents.

(10) “Nationally Certified Exam” means an exam that is approved by
the Board which demonstrates successful completion of a Specialized
Education Program. The exam must be reliable, psychometrically sound,
legally defensible and valid.

(11) “Non-legend drug” means a drug which does not require dis-
pensing by prescription and which is not restricted to use by practitioners
only.

(12) “Offering or performing of those acts, services, operations or
transactions necessary in the conduct, operation, management and control
of pharmacy” means, among other things:

(a) The creation and retention of accurate and complete patient
records;

(b) Assuming authority and responsibility for product selection of
drugs and devices;

(c) Developing and maintaining a safe practice setting for the phar-
macist, for pharmacy staff and for the general public;

(d) Maintaining confidentiality of patient information.

(13) “Oral Counseling” means an oral communication process
between a pharmacist and a patient or a patient’s agent in which the phar-
macist obtains information from the patient (or agent) and the patient’s
pharmacy records, assesses that information and provides the patient (or
agent) with professional advice regarding the safe and effective use of the
prescription drug for the purpose of assuring therapeutic appropriateness.

(14) Participation in Drug Selection and Drug Utilization Review:
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(a) “Participation in drug selection” means the consultation with the
practitioner in the selection of the best possible drug for a particular patient.

(b) “Drug utilization review” means evaluating a prescription drug
order in light of the information currently provided to the pharmacist by the
patient or the patient’s agent and in light of the information contained in the
patient’s record for the purpose of promoting therapeutic appropriateness
by identifying potential problems and consulting with the prescriber, when
appropriate. Problems subject to identification during drug utilization
review include, but are not limited to:

(A) Over-utilization or under-utilization;

(B) Therapeutic duplication;

(C) Drug-disease contraindications;

(D) Drug-drug interactions;

(E) Incorrect drug dosage;

(F) Incorrect duration of treatment;

(G) Drug-allergy interactions; and

(H) Clinical drug abuse or misuse.

(15) “Pharmaceutical Care” means the responsible provision of drug
therapy for the purpose of achieving definite outcomes that improve a
patient’s quality of life. These outcomes include:

(a) Cure of a disease;

(b) Elimination or reduction of a patient’s symptomatology;

(c) Arrest or slowing of a disease process; or

(d) Prevention of a disease or symptomatology.

(16) “Pharmacy Technician” means a person licensed by the State
Board of Pharmacy who assists the pharmacist in the practice of pharmacy
pursuant to rules of the Board but has not completed the specialized educa-
tion program pursuant to OAR 855-025-0005.

(17) “Prescription released by the pharmacist” means, a prescription
which has been reviewed by the pharmacist that does not require further
pharmacist intervention such as reconstitution or counseling.

(18) “Proper and safe storage of drugs and devices and maintenance
of proper records therefore” means housing drugs and devices under con-
ditions and circumstances that:

(a) Assure retention of their purity and potency;

(b) Avoid confusion due to similarity of appearance, packaging, label-
ing or for any other reason;

(c) Assure security and minimize the risk of their loss through acci-
dent or theft;

(d) Accurately account for and record their receipt, retention, dis-
pensing, distribution or destruction;

(e) Protect the health, safety and welfare of the pharmacist, pharmacy
staff and the general public from harmful exposure to hazardous sub-
stances.

(19) “Responsibility for advising, when necessary or when regulated,
of therapeutic values, content, hazards and use of drugs and devices” means
advice directly to the patient, either verbally or in writing as required by
these rules or federal regulation, of the possible therapeutic response to the
medication, the names of the chemicals in the medication, the possible side
effects of major importance, and the methods of use or administration of a
medication.

(20) “Specialized Education Program” means,

(a) A program providing education for persons desiring licensure as
pharmacy technicians that is approved by the board and offered by an
accredited college or university that grants a two-year degree upon suc-
cessful completion of the program; or

(b) A structured program approved by the board and designed to edu-
cate pharmacy technicians in one or more specific issues of patient health
and safety that is offered by:

(A) An organization recognized by the board as representing pharma-
cists or pharmacy technicians;

(B) An employer recognized by the board as representing pharmacists
or pharmacy technicians; or

(C) A trade association recognized by the board as representing phar-
macies.

(21) “Supervision by a pharmacist” means being stationed within the
same work area as the pharmacy technician or certified pharmacy techni-
cian being supervised, coupled with the ability to control and be responsi-
ble for the pharmacy technician or certified pharmacy technician’s action.

(22) “Therapeutic substitution” means the act of dispensing a drug
product with a different chemical structure for the drug product prescribed
under circumstances where the prescriber has not given clear and conscious
direction for substitution of the particular drug for the one which may later
be ordered.

(23) “Unprofessional conduct” means;

(a) Repeated or gross negligence in the practice of pharmacy; or

(b) Fraud or misrepresentation in dealings relating to pharmacy prac-
tice with:
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(A) Customers, patients or the public;

(B) Practitioners authorized to prescribe drugs, medications or
devices;

(C) Insurance companies;

(D) Wholesalers, manufactures or distributors of drugs, medications
or devices;

(E) Health care facilities;

(F) Government agencies; or

(c) Illegal use of drugs, medications or devices without a practition-
er’s prescription, or otherwise contrary to federal or state law or regulation;

(d) Theft of drugs, medications or devices, or theft of any other prop-
erty or services under circumstances which bear a demonstrable relation-
ship to the practice of pharmacy;

(e) Dispensing a drug, medication or device where the pharmacist
knows or should know due to the apparent circumstances that the purport-
ed prescription is bogus or that the prescription is issued for other than a
legitimate medical purpose, including circumstances such as:

(A) Type of drug prescribed;

(B) Amount prescribed; or

(C) When prescribed out of context of dose.

(f) Any act or practice relating to the practice of pharmacy which is
prohibited by state or federal law or regulation.

(g) The disclosure of confidential information in violation of Board
rule.

(h) Engaging in collaborative drug therapy management in violation
of ORS Chapter 689 and the rules of the Board.

(24) “Verification” means the confirmation by the pharmacist of the
correctness, exactness, accuracy and completeness of the acts, tasks, or
functions performed by a pharmacy technician and certified pharmacy tech-
nician.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.005(30)

Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; 1PB 3-1984, f. &

ef. 4-16-84; PB 2-1988, f. & cert. ef. 5-3-88; PB 2-1989, f. & cert. ef. 1-30-89; PB 4-1992,

f. & cert. ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; BP 4-1998, f. & cert. ef. 8-14-98; BP
1-2006, f. & cert. ef. 6-9-06

855-025-0001
Transition from Registration of Technician to Licensure of Technician

(1) Effective June 28, 2005, pharmacy technicians ceased to be regis-
tered and became licensed. As part of licensure, pharmacy technicians are
now subject to disciplinary action by the Board and subject to specialized
education and training requirements established by the Board. This rule
provides a framework for the transition from registration to licensure.

(2) The existing Board file containing information on each registered
pharmacy technician or applicant for registration as a pharmacy technician
remains in effect when the registration program transitions to a licensure
program. Pharmacy technicians and applicants need not resubmit applica-
tion material or other information to the Board because of the transition to
licensure unless the Board specifically requests resubmission. Complaints,
investigations, renewal information, criminal history information and reg-
istration history information remain in effect and carry over into the licens-
ing history for each pharmacy technician or applicant.

Stat. Auth.: 689.205

Stats. Implemented: 689.225

Hist.: BP 8-2005, f. 12-14-05, cert. ef. 12-15-05; BP 1-2006, f. & cert. ef. 6-9-06

855-025-0005
Qualifications for Licensure as a Pharmacy Technician or Certified
Pharmacy Technician

(1) Effective August 1, 2006, to qualify for licensure as a certified
pharmacy technician, an applicant must demonstrate that the applicant is or
will be at least 18 years of age and holds or will hold a high school diplo-
ma or GED at the time the Board issues the license.

(2) No person whose license to practice as a pharmacist has been
denied, revoked, suspended or restricted by the Board may be licensed as a
pharmacy technician or certified pharmacy technician unless the Board
determines that licensure will pose no danger to patients or to the public
interest.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155
Hist.: BP 1-2006, f. & cert. ef. 6-9-06

855-025-0010
Renewal of Licensure as a Pharmacy Technician Requires
Certification

(1) The purpose of this rule is to ensure that all pharmacy technicians
in Oregon become certified pharmacy technicians by passing a certification
examination accepted by the Board. This rule requires all current pharma-
cy technicians to become certified by October 1, 2008, and gives all new
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pharmacy technicians until October 1, 2008, one year after initial licensure,
or prior to the pharmacy technician’s 19th birthday, whichever is later, to
obtain certification.

(2) The license of a pharmacy technician expires one year from the
date upon which it is issued, and may be renewed only if:

(a) The applicant has become certified by taking and passing one of
the examinations described in section three or

(b) The applicant is less than 18 years of age.

(3) For any pharmacy technician license that expires on or after
September 30, 2008, an applicant to renew a pharmacy technician license
must demonstrate that the applicant for renewal has taken and passed the
national pharmacy technician certification examination given by either:

(a) The Pharmacy Technician Certification Board (PTCB) or

(b) The Institute for the Certification of Pharmacy Technicians
(ICPT).

(4) The license of a certified pharmacy technician expires on
September 30 of each year and must be renewed annually.

(5) Notwithstanding any other provision of these rules, a pharmacy
technician who is less than 18 years of age need not take and pass a certi-
fied pharmacy technician examination.

(6) Applicants for licensure or renewal of licensure as a pharmacy

technician must submit to a criminal background check.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 1-2006, f. & cert. ef. 6-9-06

855-025-0015
Renewal of Licensure as a Certified Pharmacy Technician

(1) Licensed pharmacy technicians who have taken and passed a cer-
tification examination listed in OAR 855-025-0010(3) may use the title
“certified pharmacy technician,” are referred to in these rules as a “certified
pharmacy technician,” and are licensed as a “certified pharmacy techni-
cian.”

(2) An applicant for renewal of a certified pharmacy technician
license must:

(a) Maintain certification by one of the organizations listed in OAR
855-025-0010(3) and

(b) During each period from September 1 through August 31, com-
plete and report at least one hour of pharmacy law, appropriate to the appli-
cant’s work setting and functions. Fifty minutes equal one contact hour.

(c) Submit to a criminal background check.

(3) The Board may randomly select and audit applications for renew-
al to verify completion of the continuing education reported on the appli-
cation for renewal. Certified pharmacy technicians whose applications for
renewal are selected for audit must provide documentation of completion

of the continuing education reported.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 1-2006, f. & cert. ef. 6-9-06

855-025-0020
Recordkeeping Responsibilities of Pharmacy Technicians and
Certified Pharmacy Technicians

(1) Certified pharmacy technicians and pharmacy technicians must
notify the Board in writing within 15 days of a change of home address.

(2) Certified pharmacy technicians and pharmacy technicians must
notify the Board in writing within 15 days of employment of the name and
address of the pharmacy by which they are employed. A certified pharma-
cy technician or pharmacy technician who is employed at more than one
pharmacy need only report the name and address of the pharmacy at which
the technician normally works the most hours.

(3) Certified pharmacy technicians must obtain certificates of com-
pletion that show the date and number of hours earned to document contin-
uing education credit earned and must keep the certificates of completion

for three years from the date of the program.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 1-2006, f. & cert. ef. 6-9-06

855-025-0025
Use of Pharmacy Technicians and Certified Pharmacy Technicians
(1) A pharmacist or pharmacy may use pharmacy technicians and cer-
tified pharmacy technicians only as authorized by the rules of the Board.
(2) Pharmacy technicians and certified pharmacy technicians must be
supervised by a pharmacist.
(3) Pharmacists, pharmacist interns, pharmacy technicians and certi-
fied pharmacy technicians must be clearly identified as such to the public.
(4) Work performed by pharmacy technicians and certified pharmacy
technicians assisting the pharmacist to prepare medications must be
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verified by a pharmacist prior to release for patient use. Verification must
be documented, available and consistent with the standard of practice.

(5) The pharmacist-in-charge must prepare and maintain in the phar-
macy written procedures that describe the tasks performed by pharmacy
technicians and certified pharmacy technicians, and the methods of verifi-
cation and documentation of work performed by pharmacy technicians and
certified pharmacy technicians. Written procedures must be available for
inspection by the Board or its representatives. The pharmacist-in-charge
must review written procedures annually and document that review on the
annual pharmacist-in-charge inspection sheet.

(6) Training:

(a) The pharmacist-in charge must outline, and each pharmacy tech-
nician and certified pharmacy technician must complete initial training that
includes on-the-job and related education commensurate with the tasks that
the pharmacy technician or certified pharmacy technician will perform,
prior to the performance of those tasks.

(b) The pharmacist-in-charge must ensure the continuing competency
of pharmacy technicians and certified pharmacy technicians.

(c) The pharmacist-in-charge must document initial training of each
pharmacy technician and certified pharmacy technician and make that doc-
umentation available to the Board or its representatives upon request.

(7) Upon written request, the Board may waive any of the require-
ments of this rule upon a showing that a waiver will further public health
or safety or the health or safety of a patient or other person. A waiver grant-

ed under this section is effective only when issued by the Board in writing.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 1-2006, f. & cert. ef. 6-9-06

855-025-0030
Confidentiality

(1) No licensee of the Board who obtains any patient information
shall disclose that information to a third-party without the consent of the
patient except as provided in section two of this rule.

(2) A licensee may disclose patient information:

(a) To the Board;

(b) to a practitioner, pharmacist, pharmacy technician, or certified
pharmacy technician, if disclosure is authorized by a pharmacist who rea-
sonably believes that disclosure is necessary to protect the patient’s health
or well-being; or

(c) To a third-party when disclosure is authorized or required by law;
or

(d) As permitted pursuant to federal and state patient confidentiality

laws.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 1-2006, f. & cert. ef. 6-9-06

855-025-0035
Pharmacy and Pharmacist Responsibility for Supervising Pharmacy
Technicians and Certified Pharmacy Technicians

(1) The supervising pharmacist and the pharmacist-in-charge are
responsible for the actions of pharmacy technicians and certified pharmacy
technicians. The use of pharmacy technicians or certified pharmacy techni-
cians to perform tasks not included in written procedures maintained by the
pharmacy constitutes unprofessional conduct on the part of the supervising
pharmacist and the pharmacist-in-charge.

(2) The pharmacy must maintain on file and post the current license
of each pharmacy technician and certified pharmacy technician.

(3) Before allowing any person to work as a pharmacy technician or
certified pharmacy technician, the pharmacy and pharmacist shall verify
that the person is currently licensed as a pharmacy technician or certified
pharmacy technician.

(4) Prior to performing the duties of a pharmacy technician or a cer-
tified pharmacy technician, a person must provide to the pharmacist or
pharmacist-in-charge a copy of the person’s current pharmacy technician

license or a current certified pharmacy technician license.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 1-2006, f. & cert. ef. 6-9-06

855-025-0040
Certified Pharmacy Technician and Pharmacy Technician Tasks and
Guidelines

(1) Non-licensed pharmacy personnel may enter non-prescription
information into a computer record system and may perform clerical duties
such as filing prescriptions, delivery, housekeeping, and general record
keeping, but the responsibility for the accuracy of the non-licensed phar-
macy personnel’s work lies with the pharmacist.
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(2) Only persons licensed with the Board as a Pharmacy Technician
or Certified Pharmacy Technician, acting in compliance with all applicable
statutes and rules and under the supervision of a pharmacist, may assist in
the practice of pharmacy by the following:

(a) Packing, pouring or placing in a container for dispensing, sale, dis-
tribution, transfer possession of, any drug, medicine, poison, or chemical
which, under the laws of the United States or the State of Oregon, may be
sold or dispensed only on the prescription of a practitioner authorized by
law to prescribe drugs, medicines, poisons, or chemicals.

(b) Reconstituting prescription medications. The supervising pharma-
cist must verify the accuracy in all instances.

(c) Affixing required labels upon any container of drugs, medicines,
poisons, or chemicals sold or dispensed upon prescription of a practitioner
authorized by law to prescribe those drugs, medicines, poisons, or chemi-
cals.

(d) Entering information into the pharmacy computer. The pharmacy
technician or certified pharmacy technician shall not make any decisions
that require the exercise of judgment and that could affect patient care. The
supervising pharmacist must verify prescription information entered into
the computer and is responsible for all aspects of the data and data entry.

(e) Initiating or accepting oral or electronic refill authorization from a
practitioner or practitioner’s agent, provided that nothing about the pre-
scription is changed, and record the medical practitioner’s name and med-
ical practitioner’s agent’s name, if any;

(f) Prepackaging and labeling of multi-dose and unit-dose packages
of medication. The pharmacist must establish the procedures, including
selection of containers, labels and lot numbers, and must verify the accura-
cy of the finished task.

(g) Picking doses for unit dose cart fill for a hospital or for a nursing
home patient. The pharmacist must verify the accuracy of the finished task.

(h) Checking nursing units in a hospital or nursing home for non-
judgmental tasks such as sanitation and out of date medication. Any prob-
lems or concerns shall be documented and initialed by a pharmacist.

(i) Recording patient or medication information in computer systems
for later verification by the pharmacist.

(j) Bulk Compounding. Solutions for small-volume injectables, ster-
ile irrigating solutions, products prepared in relatively large volume for
internal or external use by patients, and reagents or other products for the
pharmacy or other departments of a hospital. The supervising pharmacist
must verify the accuracy in all instances.

(k) Preparation of parenteral products as follows:

(A) Performing functions involving reconstitution of single or multi-
ple dosage units that are to be administered to a given patient as a unit. The
supervising pharmacist must verify the accuracy in all instances.

(B) Performing functions involving the addition of one manufactur-
er’s single dose or multiple unit doses of the same product to another man-
ufacturer’s prepared unit to be administered to a patient. The supervising
pharmacist must verify the accuracy in all instances.

(1) Performing related activities approved in writing by the Board.

(3) In order to protect the public, safety, health and welfare, pharma-
cy technicians or certified pharmacy technicians shall not:

(a) Communicate or accept by oral communication a new or trans-
ferred prescription of any nature;

(b) Receive or transfer a prescription to another pharmacy without the
prior verification of a pharmacist.

(c) Provide a prescription or medication to a patient without a phar-
macist’s verification of the accuracy of the dispensed medication;

(d) Counsel a patient on medications or perform a drug utilization
review;

(e) Perform any task that requires the professional judgment of a phar-
macist; or

(f) Engage in the practice of pharmacy as defined in ORS 689.015.
Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.155

Hist.: BP 1-2006, f. & cert. ef. 6-9-06

855-025-0050
Grounds for Discipline of Pharmacy Technicians and Certified
Pharmacy Technicians

The State Board of Pharmacy may refuse to issue or renew; or sus-
pend; or revoke; or restrict the license of; or impose a civil penalty upon a
pharmacy technician or certified pharmacy technician upon the following
grounds including but not limited to:

(1) Repeated or gross negligence;

(2) Incapacity of a nature that prevents a pharmacy technician or cer-
tified pharmacy technician from assisting in the practice of pharmacy with
reasonable skill, competence and safety to the public;

(3) Habitual or excess use of intoxicants, drugs or controlled sub-
stances;
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(4) Being found guilty by the Board of a violation of the pharmacy or
drug laws of this state or rules pertaining thereto or of statutes, rules or reg-
ulations of any other state or of the federal government;

(5) Being found guilty by a court of competent jurisdiction of a felony
as defined by the laws of this state;

(6) Being found guilty by a court of competent jurisdiction of a vio-
lation of the pharmacy or drug laws of this state or rules pertaining thereto
or of statutes, rules or regulations of any other state or of the federal gov-
ernment;

(7) Fraud or intentional misrepresentation in securing or attempting to
secure the issuance or renewal of a pharmacy technician or certified phar-
macy technician license;

(8) Engaging an individual to engage in the duties of a pharmacy tech-
nician or certified pharmacy technician without a license or falsely using
the title of pharmacy technician or certified pharmacy technician;

(9) Aiding and abetting an individual to engage in the duties of a phar-
macy technician or certified pharmacy technician without a license or false-
ly using the title of pharmacy technician or certified pharmacy technician;

(10) Being found by the Board to be in violation of any violation of
any of the provisions of ORS 435.010 to 435.130, 453.025, 453.045,
475.035 to 475.190, 475.805 to 475.995 or 689.005 to 689.995 or the rules
adopted pursuant thereto.

(11) Failure to appropriately perform the duties of a pharmacy tech-
nician or certified pharmacy technician as outlined in OAR 855-025-0040
while assisting a pharmacist in the practice of pharmacy as defined in ORS
689.015.

(12) Aiding and abetting an individual in performing the duties of a
pharmacy technician or certified pharmacy technician or in using the title
of pharmacy technician or certified pharmacy technician without a license.

(13) Incapacity of a nature that prevents a pharmacy technician or cer-
tified pharmacy technician from performing the duties of a pharmacy tech-
nician or certified pharmacy technician with reasonable skill, competence
and safety to the public.

(14) Repeated or gross negligence in performing the duties of a phar-
macy technician or certified pharmacy technician; or

(15) Fraud or misrepresentation in dealings relating to performing the
duties of a pharmacy technician or certified pharmacy technician with:

(a) Customers, patients, or the public;

(b) Practitioners authorized to prescribe drugs, medications, or
devices;

(c) Insurance companies;

(d) Wholesalers, manufacturers, or distributors of drugs, medications,
or devices;

(e) Health care facilities;

(f) Government agencies;

(g) Drug outlets.

(16) Illegal use of drugs, medications, or devices without a practi-
tioner’s prescription, or otherwise contrary to federal or state law or regu-
lations;

(17) Theft of drugs, medications, or devices or theft of any other prop-
erty or services under circumstances which bear a demonstrable relation-
ship to the performing the duties of a pharmacy technician or certified phar-
macy technician;

(18) Any act or practice relating to performing the duties of a phar-
macy technician or certified pharmacy technician which is prohibited by
state or federal law or regulation;

(19) Authorizing or permitting any person to perform the duties of a
pharmacist, pharmacy technician or certified pharmacy technician in viola-
tion of the Oregon Pharmacy Act or the rules of the Board; and

(20) Any conduct or practice by a pharmacy technician, certified
pharmacy technician or pharmacy which the Board determines is contrary

to the accepted standards of practice.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.151 & SB 512 (2005), Sec. 8
Hist.: BP 9-2005, f. 12-14-05, cert. ef. 12-15-05; BP 1-2006, f. & cert. ef. 6-9-06

855-025-0060
Petition for Reinstatement of a Certified Pharmacy Technician
License

(1) A certified pharmacy technician’s license that has been revoked,
suspended or restricted will be reinstated only if the Board finds, upon a
presentation made by the petitioner, that there is a reasonable assurance that
the public interest will be protected if relicensure occurs.

(2) A presentation must consist of a showing by the petitioner of
changed circumstances from those surrounding the revocation, suspension
or restriction of license. The presentation must include:

(a) A showing that the petitioner has engaged in treatment, programs,
or other endeavors or activities since the suspension, revocation or restric-
tion of license which has caused the rehabilitation of the petitioner to the
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extent that the public’s interest would be protected if relicensure should be
granted.

(b) Medical, psychological, sociological or other physical, mental or
moral appraisals, evaluations or recommendations relating to the petitioner
to aid the Board in its determination whether the petitioner has been reha-
bilitated to the extent that the public’s interest would be protected if reli-
censure should be granted.

(3) Petitions to the Board for reinstatement of licensure after suspen-
sion, revocation or restriction must be in writing and must contain:

(a) A written statement of those changed circumstances which the
petitioner believes warrant the Board’s finding that there is a reasonable
assurance that the public interest will be protected if relicensure occurs.
Such statement must include a recitation of the treatment, programs, or
other endeavors or activities undertaken by the petitioner, more particular-
ly referred to subsection (2)(a) of this rule.

(b) A summarization of the medical, psychological, sociological or
other physical, mental, or moral appraisals or recommendations which the
petitioner intends to present to the Board pursuant to subsection (2)(b) of
this rule.

(4) If, after opportunity is afforded the petitioner to show otherwise,
the Board determines that a petition fails to comply with section (3) of this
rule, or has not been made within a reasonable interval from the suspension,
revocation, or restriction of license or from a previous petition, the Board
will dismiss the petition without further investigation and hearing before
the Board.

(5) Petitions which comply with section (3) of this rule will be sched-
uled for presentation of proof before the Board, and the petitioner will be
notified of the time and place.

(6) The completion of any treatment, program or activity which the
Board may recommend does not establish a right to reinstatement. The
Board must, in each and every case, make a finding based upon the pres-
entation of the petitioner that there is a reasonable assurance that the pub-

lic interest will be protected if relicensure occurs.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: BP 1-2006, f. & cert. ef. 6-9-06

855-110-0005
Licensing Fees

(1) Pharmacist license examination and re-examination fee - $50.

(2) Pharmacist jurisprudence re-examination fee — $25.

(3) Pharmacist licensing by reciprocity fee — $200.

(4) Pharmacist licensing by score transfer fee — $200.

(5) Intern License fee. Expires May 31 every four years — $30.

(6) Pharmacist license fee. Expires June 30 annually — $120
Delinquent renewal fee, (postmarked after May 31) — $50.

(7) Certification of approved providers of continuing education cours-
es fee, none at this time.

(8) Technician license fee. Expires September 30 annually — $35.
Delinquent renewal fee, (postmarked after August 31) — $20.

(10) Certified Pharmacy Technician license fee. Expires September

30 annually — $35.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.135
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. &ef. 4-3-80; 1PB 3-1980, f. 5-3-
80, ef. 5-3-80 & 7-1-80; 1PB 2-1982, f. 3-8-82, ef. 4-1-82; IPB 1-1984, f. & ef. 2-16-84; 1PB
3-1985, f. & ef. 12-2-85; PB 3-1988, f. & cert. ef. 5-23-88; PB 7-1989, f. & cert. ef. 5-1-89;
PB 15-1989, f. & cert. ef. 12-26-89; PB 10-1990, f. & cert. ef. 12-5-90; PB 3-1991, f. & cert.
ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 4-1992, f. & cert.
ef. 8-25-92; PB 1-1994, f. & cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 2-
1997(Temp), f. 10-2-97, cert. ef. 10-4-97; BP 2-1998, f. & cert. ef. 3-23-98; BP 1-2001, f. &
cert. ef. 3-5-01; BP 2-2001(Temp), f. & cert. ef. 7-26-01 thru 1-22-02; BP 1-2002, f. & cert.
ef. 1-8-02; BP 1-2003, f. & cert. ef. 1-14-03; BP 1-2006, f. & cert. ef. 6-9-06

Rule Caption: Related to authority to accept returned drugs and
devices, allows waiver.

Adm. Order No.: BP 2-2006

Filed with Sec. of State: 6-9-2006

Certified to be Effective: 6-9-06

Notice Publication Date: 3-1-06

Rules Amended: 855-041-0080

Subject: Pharmacies should be able to accept returned drugs and
devices for destruction when public or patient safety concerns make
that appropriate. Amends rule to apply to pharmacies, pharmacy
technicians and certified pharmacy technicians, in addition, allows
Board to waive rule or parts of rule upon request, if public or indi-
vidual health or safety requires.

Rules Coordinator: Karen Maclean—(971) 673-0005
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855-041-0080
Returned Drugs and Devices

(1) Pharmacists, pharmacies, pharmacy technicians, and certified
pharmacy technicians may only accept the return of controlled substances
upon receiving a waiver from the Board of Pharmacy.

(2) Pharmacists, pharmacies, pharmacy technicians, and certified
pharmacy technicians may accept the return of drugs or devices as defined
by ORS 689.005 once the drugs or devices have been removed from the
pharmacy only if;

(a) The drugs or devices are accepted for destruction or disposal and;

(b) The drugs or devices were dispensed in error, were defective,
adulterated, misbranded, dispensed beyond their expiration date, were
unable to be delivered to the patient, or are subject of a drug or device
recall; or

(c) After consultation, a pharmacist determines that, in the pharma-
cist’s professional judgment, harm could result to the public or a patient if
the drugs or devices were not accepted for return.

(3) Not withstanding section 2 of this rule, drugs or devices previous-
ly dispensed or distributed may be returned and redispensed or redistributed
provided all the following conditions are met:

(a) The drug is in an unopened, tamper-evident unit;

(b) The drugs or devices have remained at all times in control of a per-
son trained and knowledgeable in the storage and administration of drugs
in long term care facilities or supervised living groups using the services of
a consultant pharmacist;

(c) The drug or device has not been adulterated or misbranded and has
been stored under conditions meeting United States Pharmacopeia stan-
dards.

(4) Upon written request, the Board may waive any of the require-
ments of this rule if a waiver will further public heath or safety or the health
and safety of a patient. A waiver granted under this section shall only be

effective when it is issued by the Board in writing.
Stat. Auth.: ORS 475 & 689
Stats. Implemented:
Hist.: 1PB 2-1979(Temp), f. & ef. 10-3-79; 1PB 2-1980, f. & ef. 4-3-80; 1PB 1-1981(Temp),
f. & ef. 4-1-81; 1PB 2-1981, f. & ef. 8-20-81; PB 5-1989, f. & cert. ef. 1-30-89; PB 8-1990,
f. & cert. ef. 12-5-90; BP 2-2006, f. & cert. ef. 6-9-06

Rule Caption: Amends rules related to pharmacists administering
vaccines and immunizations.

Adm. Order No.: BP 3-2006

Filed with Sec. of State: 6-9-2006

Certified to be Effective: 6-9-06

Notice Publication Date: 3-1-06

Rules Amended: 855-041-0500, 855-041-0510, 855-041-0520
Subject: The amendments incorporate statutory changes allowing
pharmacists to administer flu vaccines to people fifteen years of age
and older, and the word “immunizations” to reflect statutory lan-
guage, and reduce reporting requirements related to vaccines and
immunizations.

Rules Coordinator: Karen Maclean—(971) 673-0005

855-041-0500
Qualifications

(1) A pharmacist may administer vaccines and immunizations to per-
sons who are at least 18 years of age as provided by these rules. For the pur-
poses of this rule, a person is at least 18 years of age on the day of the per-
son’s eighteenth birthday.

(2) A pharmacist may administer influenza vaccines to persons who
are at least 15 years of age. For the purposes of this rule, a person is at least
15 years of age on the day of the person’s fifteenth birthday.

(3) A pharmacist may administer vaccines or immunizations under
section one or section two of this rule only if:

(a) The pharmacist has completed a course of training accredited by
the Centers for Disease Control and Prevention, the American Council on
Pharmaceutical Education or a similar health authority or professional body
approved by the Board and the Oregon Department of Human Services;

(b) The pharmacist holds a current basic Cardiopulmonary
Resuscitation (CPR) certification issued by the American Heart Association
or the American Red Cross and documentation of the certification is placed
on file in the pharmacy;

(¢) The vaccines and immunizations are administered in accordance
with an administration protocol approved by the Oregon Department of
Human Services; and

(d) The pharmacist has a current copy of the CDC reference,
“Epidemiology and Prevention of Vaccine-Preventable Diseases.”
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(4) No pharmacist may delegate the administration of vaccines to
another person.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.015

Hist.: BP 7-2000, f. & cert. ef. 6-29-00; BP 3-2006, f. & cert. ef. 6-9-06

855-041-0510
Protocols, Policies and Procedures

(1) Prior to administering vaccines or immunizations to persons who
are at least years of age or influenza vaccines to persons who are at least 15
years of age, pharmacists must follow written protocols approved by the
Oregon Department of Human Services for administration of vaccines and
the treatment of severe adverse events following administration of a vac-
cine(s).

(2) The pharmacy must maintain written policies and procedures for
handling and disposal of used or contaminated equipment and supplies.

(3) The pharmacy must give the appropriate Vaccine Information
Statement (VIS) to the patient or legal representative with each dose of vac-
cine or immunization covered by these forms. The pharmacist must ensure
that the patient or legal representative is available and has read, or has had
read to them, the information provided and has had their questions
answered prior to administering the vaccine or immunization.

(4) The pharmacy must report adverse events as required by the
Vaccine Adverse Events Reporting System (VAERS) and to the primary
care provider as identified by the patient.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 689.015

Hist.: BP 7-2000, f. & cert. ef. 6-29-00; BP 3-2006, f. & cert. ef. 6-9-06

855-041-0520
Record Keeping and Reporting

(1) A pharmacist who administers any vaccine or immunization shall
maintain the following information in the pharmacy records regarding each
administration for a minimum of three years:

(a) The name, address, and date of birth of the patient;

(b) The date of the administration and site of injection of the vaccine
or immunization;

(c) The name, dose, manufacturer, lot number, and expiration date of
the vaccine or immunization;

(d) The name and address of the patient’s primary health care
provider, as identified by the patient;

(e) The name or identifiable initials of the administering pharmacist;

(f) The date the pharmacist reported the vaccination or immunization
information to the patient’s primary health care provider, as identified by
the patient, and, when requested, to the Department of Human Services if
different from the date of administration;

(g) Documentation of provision of informed consent for administra-
tion of vaccines or immunizations if needed for transmission of records to
a primary care provider. The pharmacist must also report to the Department
of Human Services as requested for vaccines or immunizations specifical-
ly identified by the Department.

(h) Which Vaccine Information Statement (VIS) was provided;

(i) The date of publication of the VIS; and

(j) The date the VIS was provided.

(2) A pharmacist who administers any vaccine or immunization must
report in writing to the patient’s primary health care provider, as identified
by the patient, the information required to be maintained by OAR 855-041-
0520(1). The report shall be made within fourteen days of the date of

administration.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.015
Hist.: BP 7-2000, f. & cert. ef. 6-29-00; BP 3-2006, f. & cert. ef. 6-9-06

ecccccccoe

Rule Caption: Implements new restrictions on sale of some cold
medications in response to legislation.

Adm. Order No.: BP 4-2006

Filed with Sec. of State: 6-9-2006

Certified to be Effective: 7-1-06

Notice Publication Date: 3-1-06

Rules Amended: 855-050-0070, 855-080-0022, 855-080-0023, 855-
080-0028, 855-080-0031, 855-080-0065, 855-080-0070, 855-080-
0075, 855-080-0095, 855-080-0105

Rules Repealed: 855-050-0037, 855-050-0038, 855-050-0039, 855-
050-0041, 855-050-0042, 855-050-0043

Subject: These rules implement legislation passed in the 2005 leg-
islative session that required the Board of Pharmacy to place
ephedrine, Pseudoephedrine and phenylpropanolamine on Controlled
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Substances Schedule I1I. These three drugs will be available by pre-
scription only effective July 1, 2006. In addition, these changes
repeal existing rules that require pharmacies to keep a separate log
of sales of Pseudoephedrine because pharmacies will now track those
sales as sales of prescription drugs. These amendments also include
some housekeeping revisions.

Rules Coordinator: Karen Maclean—(971) 673-0005

855-050-0070
Prescription Drugs

(1) The following are prescription drugs:

(a) Drugs required by federal law to be labeled with either of the fol-
lowing statements:

(A) “Caution: Federal law prohibits dispensing without prescription”

(B) “Caution: Federal law restricts this drug to be used by or on the
order of a licensed veterinarian’; or

(C) “Rx only”

(b) Drugs designated as prescription drugs by the Oregon Board of
Pharmacy

(2) The Oregon Board of Pharmacy designates the following drugs as
prescription drugs:

(a) Preparations containing codeine or salts of codeine

(b) Preparations containing opium/paregoric

(3) No person shall sell, give away, barter, transfer, purchase, receive
or possess prescription drugs except upon the prescription of a practitioner.

(4) Manufacturers, wholesalers, institutional and retail drug outlets

and practitioners are exempt from the prohibition of subsection 3.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 689.155
Hist.: PB 3-1990, f. & cert. ef. 4-5-90; PB 9-1990, f. & cert. ef. 12-5-90; PB 4-1991, f. &
cert. ef. 9-19-91; BP 1-2002, f. & cert. ef. 1-8-02; BP 7-2004, f. & cert. ef. 11-8-04; BP 4-
2006, £. 6-9-06, cert. ef. 7-1-06

855-080-0022
Schedule IT

Schedule II consists of the drugs and other substances by whatever
official, common, usual, chemical, or brand name designated, listed in this
rule:

(1) Substances, vegetable origin or chemical synthesis: Unless specif-
ically excepted or unless listed in another schedule, any quantity of the fol-
lowing substances whether produced directly or indirectly by extraction
from substances of vegetable origin, independently by means of chemical
synthesis or by a combination of extraction and chemical synthesis:

(a) Opium and opiate, and any salt, compound, derivative, or prepa-
ration of opium or opiate excluding apomorphine, dextrophan, nalbuphine,
nalmefene, naloxone, and naltrexone, and their respective salts, but includ-
ing the following:

(A) Raw opium.

(B) Opium extracts.

(C) Opium fluid.

(D) Powdered opium.

(E) Granulated opium.

(F) Tincture of opium.

(G) Codeine.

(H) Ethylmorphine.

(I) Etorphine hydrochloride.

(J) Hydrocodone.

(K) Hydromorphone.

(L) Metopon.

(M) 6-monoacetyl morphine.

(N) Morphine.

(O) Oxycodone.

(P) Oxymorphone.

(Q) Thebaine.

(b) Any salt, compound, derivative, or preparation thereof which is
chemically equivalent or identical with any of the substances referred to in
subsection (a) of this section except that these substances shall not include
the isoquinoline alkaloids of opium.

(c) Opium poppy and poppy straw.

(d) Cocaine, including its salts, isomers (whether optical or geomet-
ric) and salts of such isomers; coca leaves, and any salt, compound, deriv-
ative or preparation thereof which is chemically equivalent or identical with
any of these substances, except that the substances shall not include deco-
cainized coca leaves or extraction of coca leaves, which extractions do not
contain cocaine or ecognine.

(e) Concentrate of poppy straw (the crude extract of poppy straw in
either liquid, solid or powder form which contains the phenanthrene alka-
loids of the opium poppy).
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(2) Opiates: Unless specifically excepted or unless listed in another
schedule any quantity of the following substances, including its isomers,
esters, ethers, salts and salts of isomers, esters and ethers whenever the
existence of such isomers, esters, ethers, and salts is possible within the
specific chemical designation, dextrorphan and levopropoxyphene except-
ed:

(a) Alfentanil.

(b) Alphaprodine.

(c) Anileridine.

(d) Bezitramide.

(e) Bulk Dextropropoxyphene (non-dosage forms).

(f) Carfentanil.

(g) Dihydrocodeine.

(h) Diphenoxylate.

(i) Fentanyl.

(j) Isomethadone.

(k) Levo-alphacetylmethadol
omethadyl acetate, LAAM).

(1) Levomethorphan.

(m) Levorphanol.

(n) Metazocine.

(o) Methadone.

(p) Methadone-Intermediate,
diphenyl butane.

(qQ) Moramide-Intermediate, 2-methyl-3-morpholino-1, 1-diphenyl-
propane-carboxylic acid.

(r) Pethidine (meperidine).

(s) Pethidine-Intermediate-A, 4-cyano-1-methyl-4, phenylpiperidine.

(t) Pethidine-Intermediate-B, ethyl-4-phenylpiperidine-4-carboxy-

(levo-alphaacetylmethadol, lev-

4-cyano-2-dimethylamino-4, 4-

late.

(u) Pethidine-Intermediate-C, 1 methyl-4-phenylpiperidine-4-car-
boxylic acid.

(v) Phenazocine.

(w) Piminodine.

(x) Racemethorphan.

(y) Racemorphan.

(z) Sufentanil.

(3) Stimulants: Unless specifically excepted or listed in another
schedule, any quantity of the following substances:

(a) Amphetamine, its salts, optical isomers, and salts of its optical iso-
mers.

(b) Methamphetamine, its salts, isomers, and salts of its isomers

(c) Phenmetrazine and its salts.

(d) Methylphenidate.

(4) Depressants: Unless specifically excepted or listed in another
schedule, any quantity of the following substances, including its salts, iso-
mers, and salts of isomers whenever the existence of such salts, isomers,
and salts of isomers is possible within the specific chemical designation:

(a) Amobarbital.

(b) Glutethimide.

(c) Pentobarbital.

(d) Phencyclidine.

(e) Secobarbital.

(5) Hallucinogenic Substances: Unless specifically excepted or unless
listed in another schedule, any quantity of the following substances, its
salts, isomers, and salts of isomers whenever the existence of such salts,
isomers, and salts of isomers is possible within the specific chemical des-
ignation: Nabilone.

(6) Immediate precursors: Unless specifically excepted or listed in
another schedule, any quantity of the following substances:

(a) Immediate precursor to amphetamine and methamphetamine:
Phenylacetone.

(b) Immediate precursors to phencyclidine:

(A) 1-phenylcyclohexylamine.

(B) 1-piperidinocyclohexanecarbonitrile (PCC).

(7) Other Substances: Unless specifically excepted or listed in anoth-
er schedule, any quantity of the following substances or their salts or
stereoisomers:

(a) Anthranilic acid.

(b) Hydriodic acid.

(c) Methylamine.

(d) Methylformamide.

(e) Lead Acetate.

(f) Phenylacetic acid.

Stat. Auth.: ORS 689.205

Stats. Implemented: ORS 475.035

Hist.: PB 4-1987, f. & ef. 3-30-87; PB 8-1987, f. & ef. 9-30-87; PB 10-1987, f. & ef. 12-8-
87; PB 15-1989, f. & cert. ef. 12-26-89; PB 9-1990, f. & cert. ef. 12-5-90; PB 5-1991, f. &
cert. ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 1-1994, f. &
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cert. ef. 2-2-94; PB 1-1996, f. & cert. ef. 4-5-96; PB 1-1997, f. & cert. ef. 9-22-97; BP 3-
1999(Temp), f. & cert. ef. 8-9-99 thru 1-17-00; BP 4-2000, f. & cert. ef. 2-16-00; BP 4-2006,
f. 6-9-06, cert. ef. 7-1-06

855-080-0023
Schedule III

Schedule III consists of the drugs and other substances by whatever
official, common, usual, chemical, or brand name designated, listed in this
rule:

(1) Stimulants: Unless specifically excepted or unless listed in anoth-
er schedule, any quantity of the following substances, including its salts,
isomers (whether optical, position, or geometric), and salts of such isomers
whenever the existence of such salts, isomers, and salts of isomers is pos-
sible within the specific chemical designation:

(a) Those compounds, mixtures, or preparations in dosage unit form
containing any stimulant substances listed in Schedule II which com-
pounds, mixtures, or preparations are listed as excepted compounds under
Section 1308.32 of Title 21 of the Code of Federal Regulations, and any
other drug of the quantitative composition shown in that list for those drugs
or which is the same except that it contains a lesser quantity of controlled
substances;

(b) Benzphetamine;

(c) Chlorphentermine;

(d) Clortermine;

(e) Phendimetrazine.

(2) Depressants: Unless specifically excepted or listed in another
schedule, any quantity of the following substances:

(a) In a compound, mixture or preparation containing:

(A) Amobarbital;

(B) Secobarbital;

(C) Pentobarbital;

(D) A salt thereof and one or more other active medicinal ingredients
which are not listed in any schedule.

(b) In a suppository dosage form containing:

(A) Amobarbital;

(B) Secobarbital;

(C) Pentobarbital;

(D) Salts of any of these drugs which have been approved by the Food
and Drug Administration for marketing as a suppository.

(c) Derivatives of barbituric acid or any salt thereof;

(d) Chlorhexadol;

(e) Lysergic acid;

(f) Lysergic acid amide;

(g) Methyprylon;

(h) Sulfondiethylmethane;

(i) Sulfonethylmethane;

(j) Sulfonmethane;

(k) Tiletamine and zolazapam or any salt thereof.

(3) Any quantity of the following substances, including its salts, iso-
mers (whether optical, position, or geometric), and salts of such isomers,
whenever the existence of such salts, isomers, and salts of isomer is possi-
ble:

(a) Nalorphine.

(4) Narcotic Drugs: Unless specifically excepted or unless listed in
another schedule, any material, compound, mixture, or preparation con-
taining any of the following narcotic drugs, or their salts calculated as the
free anhydrous base or alkaloid, in limited quantities as set forth below:

(a) Not more than 1.8 grams of codeine per 100 milliliters or not more
than 90 milligrams per dosage unit, with an equal or greater quantity of an
isoquinoline alkaloid of opium.

(b) Not more than 1.8 grams of codeine per 100 milliliters or not more
than 90 milligrams per dosage unit, with one or more active, non-narcotic
ingredients in recognized therapeutic amounts.

(c) Not more than 300 milligrams of dihydrocodeinone
(hydrocodone) per 100 milliliters or not more than 15 milligrams per
dosage unit, with a fourfold or greater quantity of an isoquinoline alkaloid
of opium.

(d) Not more than 300 milligrams of dihydrocodeinone
(hydrocodone) per 100 milliliters or not more than 15 milligrams per
dosage unit, with one or more active non-narcotic ingredients in recognized
therapeutic amounts.

(e) Not more than 1.8 grams of dihydrocodeine per 100 milliliters or
not more than 90 milligrams per dosage unit, with one or more active non-
narcotic ingredients in recognized therapeutic amounts.

(f) Not more than 300 milligrams of ethylmorphine per 100 milliliters
or not more than 15 milligrams per dosage unit, with one or more active,
non-narcotic ingredients in recognized therapeutic amounts.
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(g) Not more than 500 milligrams of opium per 100 milliliters or per
100 grams or not more than 25 milligrams per dosage unit, with one or
more active non-narcotic ingredients in recognized therapeutic amounts.

(h) Not more than 50 milligrams of morphine per 100 milliliters or per
100 grams, with one or more active non-narcotic ingredients in recognized
therapeutic amounts.

(5) Anabolic Substances: Any quantity of the following substances or
its isomer, ester, salt, or derivative except that anabolic substances in a
dosage form approved by the Food and Drug Administration for adminis-
tration through implants to cattle or other nonhuman species shall not be
classified as controlled substances:

(a) Boldenone;

(b) Chlorotestosterone (4-chlortestosterone);

(c) Clostebol;

(d) Dehydrochlormethyltestosterone;

(e) Dihydrotestosterone (4-dihydrotestosterone);

(f) Dostanolone;

(g) Ethylestrenol;

(h) Fluoxymesterone;

(i) Formebulone (formebolone);

(j) Human growth hormone;

(k) Mesterolone;

(1) Methandienone;

(m) Methandranone;

(n) Methandriol;

(o) Methandrostenolone;

(p) Methenolone;

(q) Methyltestosterone;

(r) Milbolerone

(s) Nandrolone;

(t) Norethandrolone;

(u) Oxandrolone;

(v) Oxymesterone;

(w) Oxymetholone;

(x) Stanolone;

(y) Stanozolol;

(z) Testolactone;

(aa) Testosterone;

(bb) Trenbolone.

(6) Hallucinogenic Substances: Unless specifically excepted or unless
listed in another schedule, any quantity of the following substances, its
salts, isomer, and salts of isomers whenever the existence of such salts, iso-
mers, and salts of isomers is possible: Dronabinol (synthetic) in sesame oil
and encapsulated in a soft gelatin capsule in a U.S. Food and Drug
Administration approved drug product.

(7) Other Substances: A drug containing gamma-hydroxybutyrate that
has been approved by the Food and Drug Administration as a legend drug
is a Schedule III controlled substance.

(8) Products containing pseudoephedrine, the salts, isomers or salts of
isomers of pseudoephedrine as an active ingredient.

(9) Products containing ephedrine, the salts, isomers or salts of iso-
mers of ephedrine as an active ingredient.

(10) Products containing phenylpropanolamine, the salts, isomers or

salts of isomers of phenylpropanolamine as an active ingredient.
Stat. Auth.: ORS 689.205
Stats. Implemented: ORS 475.035
Hist.: PB 4-1987, f. & ef. 3-30-87; PB 11-1989, f. & cert. ef. 7-20-89; PB 5-1991, f. & cert.
ef. 9-19-91; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); BP 3-1999(Temp), f. &
cert. ef. 8-9-99 thru 1-17-00; BP 4-2000, f. & cert. ef. 2-16-00; BP 9-2000, f. & cert. ef. 6-
29-00; BP 4-2006, f. 6-9-06, cert. ef. 7-1-06

855-080-0028
Excluded Substances

The following drugs and their generic equivalents are excepted from
the schedules in OAR 855-080-0021 through 855-080-0026:

(1) Estratest.

(2) Estratest HS.

(3) Premarin with Methyltestosterone.

(4) Estradiol Cypionate Injection.

(5) Estradiol Valerate Injection.

Stat. Auth.: ORS 689.155 & 689.205

Stats. Implemented:

Hist.: 1PB 6-1978(Temp), f. & ef. 7-1-78; 1PB 8-1978, f. & ef. 10-17-78; 1PB 6-1982, f. &
ef. 8-6-82; PB 4-1987, f. & ef. 3-30-87; Renumbered from 855-080-0025; PB 5-1991, f. &
cert. ef. 9-19-91; PB 1-1995, f. & cert. ef. 4-27-95; BP 4-2006, f. 6-9-06, cert. ef. 7-1-06
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855-080-0031
Registration Requirements

Manufacturers, distributors, and pharmacies (the latter referred to in
OAR 855-080-0030 through 855-080-0095 as “dispensers”) are required to

register with the Board under the Uniform Controlled Substances Act.
Stat. Auth.: ORS 475 & 689
Stats. Implemented:
Hist.: IPB 6-1982, f. & ef. 8-6-82; BP 4-2006, f. 6-9-06, cert. ef. 7-1-06

855-080-0065
Security

(1) Applicants for registration and registrants must comply with the
security requirements of 21 CFR 1301.02, 1301.71 through 1301.76 and
1301.90 through 1301.93, which apply to their registration classification.
The requirements of 21 CFR 1301.75 and 1301.76 relating to “practition-
ers” are applicable to applicants and registrants who are drug dispensers.

(2) The security requirements of subsection one of this rule apply to
all “controlled substances,” as defined in OAR 855-080-0020, except
ephedrine, pseudoephedrine and phenylpropanolamine.

(3) Applicants and registrants must guard against theft and diversion
of ephedrine, pseudoephedrine and phenylpropanolamine.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 475 & 689

Stats. Implemented:

Hist.: 1PB 6-1978(Temp), f. & ef. 7-1-78; 1PB 8-1978, f. & ef. 10-17-78; 1PB 6-1982, f. &
ef. 8-6-82; PB 5-1991, f. & cert. ef. 9-19-91; BP 4-2006, f. 6-9-06, cert. ef. 7-1-06

855-080-0070
Records and Inventory

All registered persons shall, as applicable to the registration classifi-
cation, keep records and maintain inventories in conformance with 21
U.S.C. Section 827; 21 CFR 1304.02 through 1304.19; 1304.21 through
1304.29; 1304.31 through 1304.38; except that a written inventory of all
controlled substances shall be taken by registrants annually within 365 days
of the last written inventory. All such records shall be maintained for a peri-

od of three years.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 475.035 & 689.205
Stats. Implemented:
Hist.: 1PB 6-1978(Temp), f. & ef. 7-1-78; 1PB 8-1978, f. & ef. 10-17-78; 1PB 6-1982, f. &
ef. 8-6-82; 1PB 1-1986, f. & ef. 6-5-86; PB 10-1987, f. & ef. 12-8-87; PB 5-1991, f. & cert.
ef. 9-19-91; PB 1-1994, f. & cert. ef. 2-2-94; BP 4-2006, f. 6-9-06, cert. ef. 7-1-06

855-080-0075
Order Forms

Controlled substances in Schedules I and II shall be distributed by a
registrant to another registrant only pursuant to an order form in confor-
mance with 21 U.S.C. Section 828 and 21 CFR 1305.01 through 1305.29.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 475 & 689

Stats. Implemented:

Hist.: 1PB 6-1978(Temp), f. & ef. 7-1-78; 1PB 8-1978, f. & ef. 10-17-78; PB 5-1991, f. &
cert. ef. 9-19-91; BP 4-2006, f. 6-9-06, cert. ef. 7-1-06

855-080-0095
Verification of Research Registration

Persons conducting research with controlled substances in Sections I
through V within this state who are not otherwise exempt from registration
pursuant to ORS 475.125(3), may, upon furnishing the Board a copy of a
current federal registration certificate issued for such a purpose, pursuant to
ORS 475.135, receive written verification of such submission from the

Board’s Executive Director.
Stat. Auth.: ORS 475
Stats. Implemented:
Hist.: 1PB 6-1978(Temp), f. & ef. 7-1-78; 1PB 8-1978, . & ef. 10-17-78; BP 4-2006, f. 6-9-
06, cert. ef. 7-1-06

855-080-0105
Disposal of Drugs

(1) Drugs that are outdated, damaged, deteriorated, misbranded, or
adulterated shall be quarantined and physically separated from other drugs
until they are destroyed or returned to their supplier.

(2) Controlled substances which are expired, deteriorated or unwant-
ed shall be disposed of in conformance with 21 CFR 1307.21.

(3) Expired, deteriorated, discontinued, or unwanted controlled sub-
stances in a long-term care facility shall be destroyed and the destruction
jointly witnessed on the premises by any two of the following:

(a) The consultant pharmacist or registered nurse designee.

(b) The Director of Nursing Services or supervising nurse designee

(c) The administrator of the facility or an administrative designee

(d) A Registered Nurse employed by the facility

(4) The destruction shall be documented and signed by the witnesses
and the document retained at the facility for a period of at least three years.
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Copies of the document shall be sent to the Drug Enforcement
Administration and to the consultant pharmacist. Any destruction of con-
trolled substances deviating from this procedure must be approved by the
Board prior to implementation.

(5) Upon written request, the Board may waive any of the require-
ments of this rule if a waiver will further public heath or safety or the health
and safety of a patient. A waiver granted under this section shall only be
effective when it is issued by the Board in writing.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 475.035 & 689.205

Stats. Implemented: ORS 689.305

Hist.: 1PB 2-1984, f. & ef. 3-7-84; PB 1-1989, f. & cert. ef. 1-3-89; PB 1-1990, f. & cert. ef.

1-23-90; PB 1-1992, f. & cert. ef. 1-31-92 (and corrected 2-7-92); PB 1-1996, f. & cert. ef.

4-5-96; BP 4-2006, f. 6-9-06, cert. ef. 7-1-06

eessccscee

Construction Contractors Board
Chapter 812

Rule Caption: Housekeeping changes and revises dishonest &
fraudulent conduct definition.

Adm. Order No.: CCB 6-2006

Filed with Sec. of State: 5-25-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 5-1-06

Rules Adopted: 812-001-0180

Rules Amended: 812-001-0160, 812-002-0260, 812-002-0533, 812-
003-0130, 812-003-0180, 812-003-0200, 812-003-0250, 812-003-
0260, 812-003-0280, 812-006-0010, 812-006-0011, 812-006-0020,
812-006-0050, 812-008-0074

Subject:  812-001-0160 is amended to delete criteria no longer used
to answer public records requests since the information is available
on the website.

* 812-001-0180 is adopted to create a separate rule for refunds.
Formerly 812-001-0160(7).

¢ 812-002-0260 is amended to add ORS 701.135(2)(a)(D) to the
definition of dishonest or fraudulent conduct. This amendment will
allow the agency the ability to emergency suspend a license.

* 812-002-0533, 812-003-0130, 812-003-0260, 812-003-0280,
812-006-0010, 812-006-0011, 812-006-0020 & 812-006-0050 are
amended to correct cite references.

* 812-003-0180 is amended to allow cancellation of a bond to go
into effect more than 30 days from the date of receipt of cancella-
tion notice from bonding company.

* 812-003-0200 is amended to correct a cite reference.

* 812-003-0250 is amended to include limited liability companies,
which was inadvertently left off the previous amendment to this rule.

* 812-008-0074 is amended for clarity because in the past home
inspector applicants have assumed that the “agency study guide
items” referred to in OAR 812-008-0074(1) is the CCB 16 hour
licensing class and that it will help them qualify to take the Home
Inspector Certification test. Applicants have also assumed that the
class can be used for part of the continuing education units (CEUs)
needed to renew their certification. This change will help clarify that
it is the home inspector study guide they need to refer to.

Rules Coordinator: Catherine Dixon—(503) 378-4621, ext. 4077

812-001-0160
Requests for Information; Charges for Records

(1) The agency shall provide certification of license or non-license
relating to a specific entity upon written request and payment of required
fee. This certification will include the following information:

(a) License numbers.

(b) Name of licensed entity and any assumed business names on file
with the agency.

(c) Type of business entity.

(d) Category of license.

(e) Class of independent contractor license status.

(f) Personal names of owner, partners, joint venturers, members, cor-
porate officers, or trustees.

(g) The dates in the license history and the action that took place on
those dates.

(2) The agency may make the following charges for records:

(a) $20 for each certification that an entity has or has not been
licensed with the Construction Contractors Board.
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(b) $20 for certified copies of documents.

(c) $5 for the first 20 copies made and 25 cents per page thereafter.

(d) $20 for duplicate tape recordings of, Board meetings and Appeal
Committee meetings.

(e) $20 for duplicate tape recordings of a three hour agency hearing
or arbitration and $10 for duplicate tape recordings of each additional 90
minutes or fraction thereof of the hearing or arbitration.

(f) Charge as determined by preparation time and production cost for
mailing labels of licensees.

(g) $10 per half-hour unit or portion of a half-hour unit for research
of records for each request from a person beginning with the 31st minute of

research time.
Stat. Auth.: ORS 293.445, 670.310 & 701.235
Stats. Implemented: ORS 192.430, 293.445, 701.235 & 701.250
Hist.: IBB 1-1983, f. & ef. 3-1-83; BB 3-1984, f. & ef. 5-11-84; 1BB 3-1985, f. & ef. 4-25-
85; BB 3-1987, f. 12-30-87, cert. ef. 1-1-88; BB 2-1988, f. & cert. ef. 6-6-88; BB 2-1989, f.
6-29-89, cert. ef. 7-1-89; CCB 1-1989, f. & cert. ef. 11-1-89; CCB 2-1990, f. 5-17-90, cert.
ef. 6-1-90; CCB 2-1992, f. & cert. ef. 4-15-92; CCB 1-1995, f. & cert. ef. 2-2-95; CCB 3-
1995, f. 9-7-95, cert. ef. 9-9-95; CCB 1-1996, f. 4-26-96, cert. ef. 5-1-96; CCB 1-1997, f. &
cert. ef. 5-15-97; CCB 4-1998, f. & cert. ef. 4-30-98; Administrative correction 7-28-98;
CCB 6-1998, f. 8-31-98, cert. ef. 9-1-98; CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 3-
1999(Temp), f. & cert. ef. 6-29-99 thru 12-25-99; CCB 5-1999, f. & cert. ef. 9-10-99; CCB
7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 14-2000, f. & cert. ef. 12-4-00; CCB 8-2001, f. 12-
12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 2-2004, f. 2-27-04,
cert. ef. 3-1-04; CCB 7-2004, f. 8-26-04, cert. ef. 9-1-04; CCB 9-2004, f. & cert. ef. 12-10-
04; CCB 3-2005, f. & cert. ef. 8-24-05; Renumbered from 812-001-0015, CCB 7-2005, f. 12-
7-05, cert. ef. 1-1-06; CCB 6-2006, f. 5-25-06, cert. ef. 6-1-06

812-001-0180
Refunds

(1) The agency shall not refund fees or civil penalties overpaid by an
amount of $20 or less unless requested by the payer in writing within three
years after the date payment is received by the agency, as provided by ORS
293.445.

(2) If the agency receives payment of any fees or penalty by check
and the check is returned to the agency as an NSF check, the payer of the
fees will be assessed an NSF charge of $25 in addition to the required pay-
ment of the fees or penalty.

Stat. Auth.: ORS 293.445, 670, 310 & 701.235

Stats. Implemented: ORS 293.445 & 701
Hist.: CCB 6-2000, f. 5-25-06, cert. ef. 6-1-06

812-002-0260
Dishonest or Fraudulent Conduct

“Dishonest or fraudulent conduct”, as used in ORS 701.135(1)(k) and
(2)(a)(D) includes, but is not limited to, the following:

(1) Acting in a manner that, because of a wrongful or fraudulent act
by the applicant or licensee, has resulted in injury or damage to another per-
son; or

(2) Failing to pay monies when due for materials or services rendered
in connection with the applicant’s or licensee’s operations as a contractor
when the applicant or licensee has received sufficient funds as payment for
the particular construction work project or operation for which the services
or materials were rendered or purchased; or

(3) Accepting payment in advance on a contract or agreement and
failing to perform the work or provide services required by the contract or
agreement in a diligent manner and failing to return payment for unper-
formed work, upon reasonable and proper demand, within ten days of
demand; or

(4) Displaying to the public false, misleading, or deceptive advertis-
ing whereby a reasonable person could be misled or injured; or

(5) Submitting a license application that includes false or misleading
information; or

(6) Submitting a false gross business volume certification in order to
qualify for a reduced bond amount as set forth in OAR 812-003-0280; or

(7) Failing to pay minimum wages or overtime wages as required
under state or federal law; or

(8) Failing to comply with the state Prevailing Wage Rate Law, ORS
279C.800 to 279C.870; or

(9) Failing to comply with the federal Davis-Bacon and related acts
when the terms of the contract require such compliance.

(10) Failing to pay wages as determined by the Bureau of Labor &
Industries, Wage and Hour Division.

(11) Failing to timely pay a civil penalty or fine imposed by a unit of
local, state, or federal government.

(12) Presenting for payment to the Board a check that subsequently is

returned to the agency due to non-sufficient funds or closure of the account.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.135
Hist.: CCB 4-1998, f. & cert. ef. 4-30-98; CCB 7-2000, f. 6-29-00, cert. ef. 7-1-00; CCB 11-
2000(Temp), f. 9-21-00, cert. ef. 9-21-00 thru 3-19-01; CCB 14-2000, f. & cert. ef. 12-4-00;
CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 4-

Oregon Bulletin

32

2003, f. & cert. ef. 6-3-03; CCB 9-2004, f. & cert. ef. 12-10-04; CCB 7-2005, f. 12-7-05, cert.
ef. 1-1-06; CCB 6-2006, f. 5-25-06, cert. ef. 6-1-06

812-002-0533
Officer

(1) “Officer”, as used in ORS chapter 701 and these rules means:

(a) A person described as an “officer” in ORS 701.005;

(b) A partner in a partnership, or limited liability partnership;

(c) A responsible managing individual described in ORS 701.078; or

(d) A person who has a financial interest in a business and manages or
shares in the management of the business; or

(2) “Officer”, as used in ORS chapter 701 and these rules, includes an
individual who has a financial interest in another business and who is an
officer of that other business if that other business owns more than fifty per-

cent of the particular business.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.078
Hist.: CCB 7-2005, f. 12-7-05, cert. ef. 1-1-06; CCB 6-2006, f. 5-25-06, cert. ef. 6-1-06

812-003-0130
License Categories

The following are license categories as provided in ORS 701.005:

(1) General Contractor — All structures. A person licensed in this cat-
egory may:

(a) Bid or perform work on three or more unrelated building trades or
crafts on all types of structures, and

(b) Bid or perform the work of a Specialty Contractor — All-
Structures.

(2) General Contractor — Residential Only. A person licensed in this
category may:

(a) Bid or perform work on three or more unrelated building trades or
crafts on residential structures or small commercial properties only; and

(b) Bid or perform the work of a Specialty Contractor — Residential-
Only.

(3) Special Contractor — All structures. A person licensed in this cat-
egory may:

(a) Bid or perform work on two or less unrelated building trades or
crafts with no dollar limit on all types of structures.

(b) If three or more unrelated trades or crafts are performed or sub-
contracted out, the entire contract price cannot exceed $2,500.

(4) Specialty Contractor — Residential Only. A person licensed in this
category may:

(a) Bid or perform work on two or less unrelated building trades or
crafts with no dollar limit on all residential structures or small commercial
properties only.

(b) If three or more unrelated trades or crafts are performed or sub-
contracted out, the entire contract price cannot exceed $2,500.

(5) Limited Contractor. A person licensed in this category may:

(a) Bid or perform Specialty Contractor, General Contractor, residen-
tial, small commercial and large commercial construction work, as long as
all of the following conditions are met:

(A) The licensee’s annual gross business sales do not exceed $40,000.

(B) The licensee does not enter into a contract in which the contract
price exceeds $5,000.

(C) If the contract price in a contract for work performed by the
licensee is based on time and materials, the amount charged by the licens-
ee shall not exceed $5,000.

(D) The licensee consents to inspection by the Construction
Contractors Board of its Oregon Department of Revenue tax records to ver-
ify compliance with paragraph (5)(a)(A) of this rule.

(E) For purposes of this section, “contract” includes a series of agree-
ments between the licensee and a person for work on any single work site
within a one-year period.

(6) Inspector. A person licensed in this category may:

(a) Bid or perform inspections, but may not construct, alter, repair,
add to, subtract from, improve, move, wreck or demolish for another, any
building, highway, road, railroad, excavation or other structure, project,
development or improvement attached to real estate or do any part thereof,
or act as a contractor performing construction management on a project that
involves any of these activities.

(7) Licensed Developer. A person licensed in this category may
arrange for construction work on property they own or have an interest in

as long as they meet the conditions in ORS 701.005(8).
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.005, 701.055, 701.058 & 701.085
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 6-2006, f. 5-25-06, cert. ef. 6-1-06
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812-003-0180
Effective and Cancellation Dates of the Bond

(1) The surety bond’s effective date is the date on which the licensee
has first met all requirements for licensing, renewal or reissue as deter-
mined by the agency. The bond shall remain in effect and be continuous
until cancelled by the surety or until the licensee no longer meets the
requirements for licensing as determined by the agency, whichever comes
first.

(2) A surety bond may be cancelled by the surety only after the sure-
ty has given 30 days’ notice to the agency. Cancellation will be effective no
less than 30 days after receipt of the cancellation notice.

(3) Immediately upon cancellation of the bond, the agency may send
an emergency suspension notice to the contractor as provided for in ORS
701.135(2)(a)(A), informing the contractor that the license has been sus-
pended.

(4) The bond shall be subject to final orders as described in OAR 812-
004-0600.

(5) The surety will be responsible for ascertaining the bond’s effective
date.

Stat. Auth.: ORS 670.310, 701.085 & 701.235

Stats. Implemented: ORS 701.085 & 701.135

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 6-2006, . 5-25-06, cert. ef. 6-1-06

812-003-0200
Insurance Generally

(1) An applicant for a license, renewal or reissue shall certify that the
applicant:

(a) Has procured insurance as required by ORS 701.105 and as pro-
vided in OAR 812-002-0380 from an insurer transacting insurance in
Oregon; and

(b) Will continue to meet those insurance requirements for as long as
the applicant is licensed.

(2) Licensees shall provide a certificate of insurance or other evidence
of insurance as required by the agency upon request or prior to the expira-
tion date of their insurance.

(3) A certificate of insurance must include:

(a) The name of the insurer;

(b) Policy or binder number;

(c) Effective dates of coverage;

(d) Coverage amount per occurrence;

(e) The agent’s name, and agent’s telephone number; and

(f) The CCB listed as the certificate holder.

(4) If the licensee, in performance of work subject to ORS chapter
701, through failure to comply with this rule, causes damage to another
entity or to the property of another person for which that entity could have
been compensated by an insurer had the required insurance been in effect,
the agency may assess a civil penalty against the licensee in an amount up
to $1,000 in addition to such other action as may be taken under ORS
701.135.

Stat. Auth.: ORS 670.310 & 701.235

Stats. Implemented: ORS 701.105

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 6-2006, . 5-25-06, cert. ef. 6-1-06

812-003-0250
Exempt and Nonexempt Class of Independent Contractor Licenses

Contractors shall license as either nonexempt or exempt as provided
in ORS 701.035.

(1) The nonexempt class is composed of the following entities:

(a) Sole proprietorships with one or more employees;

(b) Partnerships or limited liability partnerships with one or more
employees;

(c) Partnerships or limited liability partnerships with more than two
partners if any of the partners are not family members;

(d) Joint ventures with one or more employees;

(e) Joint ventures with more than two joint venturers if any of the joint
venturers are not family members;

(f) Limited partnerships with one or more employees;

(g) Limited partnerships with more than two general partners if any of
the general partners are not family members;

(h) Corporations with one or more employees;

(i) Corporations with more than two corporate officers if any of the
corporate officers are not family members;

(j) Trusts with one or more employees;

(k) Trusts with more than two trustees if any of the trustees are not
family members.

(1) Limited liability companies with one or more employees; or

(m) Limited liability companies with more than two members if any
of the members are not family members.
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(2) The exempt class is composed of sole proprietors, partnerships,
joint ventures, limited liability partnerships, limited partnerships, corpora-
tions, trusts, and limited liability companies that do not qualify as nonex-
empt.

(3) An exempt contractor may work with the assistance of individuals
who are employees of a nonexempt contractor as long as the nonexempt
contractor:

(a) Is in compliance with ORS chapters 316, 656, and 657 and is pro-
viding the employees with workers’ compensation insurance; and

(b) Does the payroll and pays all its employees, including those
employees who assist an exempt contractor.

(4) Except as provided in section (5) of this rule, entities shall supply
the following employer account numbers as required under ORS 701.075:

(a) Workers’ Compensation Division 7-digit compliance number or
workers’ compensation insurance carrier name and policy or binder num-
ber;

(b) Oregon Employment Department and Oregon Department of
Revenue combined business identification number; and

(c) Internal Revenue Service employer identification number or fed-
eral identification number.

(5) Exempt entities are not required to supply employer account num-
bers under section (4) of this rule except as follows:

(a) Partnerships, joint ventures, limited liability partnerships, and lim-
ited partnerships that have no employees and are not directly involved in
construction work may be classed as exempt when the entity certifies that
all partners or joint venturers qualify as nonsubject workers under ORS
656.027. Such partnerships or joint ventures must supply the Internal
Revenue Service employer identification number or federal identification
number.

(b) Corporations qualifying as exempt under ORS 656.027(10) must
supply the Oregon Employment Department and Oregon Department of
Revenue combined business identification number unless the corporation
certifies that corporate officers receive no compensation (salary or profit)
from the corporation.

(c) Corporations qualifying as exempt must supply the Internal
Revenue Service employer identification number or federal identification
number.

(d) Limited liability companies must supply the Internal Revenue
Service employer identification number or federal identification number
unless the limited liability company has only one member and has no
employees.

(6) Out-of-state applicants with no Oregon subject workers as pro-
vided in ORS 656.126 and OAR 436-050-0055 must supply their home
state account numbers, and need not supply an Oregon workers’ compen-

sation account number.
Stat. Auth.: ORS 183.310 to 183.500, 670.310, 701.235 & 701.992
Stats. Implemented: ORS 701.035 & 701.135
Hist.: CCB 1-1989, f. & cert. ef. 11-1-89; CCB 3-1991, f. 9-26-91, cert. ef. 9-29-91; CCB 5-
1992, f. 7-31-92, cert. ef. 8-1-92; CCB 7-1992, f. & cert. ef. 12-4-92; CCB 4-1993, f. 8-17-
93, cert. ef. 8-18-93; CCB 1-1994, f. 6-23-94, cert. ef. 7-1-94; CCB 3-1995, f. 9-7-95, cert.
ef. 9-9-95; CCB 2-1997, f. 7-7-97, cert. ef. 7-8-97; CCB 4-1998, f. & cert. ef. 4-30-98; CCB
6-1998, f. 8-31-98, cert. ef. 9-1-98; CCB 4-1999, . & cert. ef. 6-29-99; CCB 7-2000, f. 6-29-
00, cert. ef. 7-1-00; CCB 4-2003, f. & cert. ef. 6-3-03; CCB 9-2004, f. & cert. ef. 12-10-04,
Renumbered from 812-003-0002; CCB 3-2005, f. & cert. ef. 8-24-05; CCB 6-2006, f. 5-25-
06, cert. ef. 6-1-06

812-003-0260
Application for New License

(1) Each entity shall complete an application form prescribed by the
agency. Information provided on the form shall include, but not be limited
to:

(a) Name of business entity, all additional business names, including
assumed business names, under which business as a contractor is conduct-
ed, and Corporation Division registry numbers (if applicable);

(b) Mailing and location address of the business entity;

(c) Names, social security number, date of birth and driver license
number of all:

(A) Owners of a sole proprietorship;

(B) Partners of a general partnership or limited liability partnership;

(C) Joint venturers of a joint venture;

(D) General partners of a limited partnership;

(E) Corporate officers of a corporation;

(F) Trustees of a trust; or

(G) Members of a limited liability company, and if one or more of the
members is a partnership, limited liability partnership, joint venture, limit-
ed partnership, corporation, trust or limited liability company, the general
partners, venturers, corporate officers, trustees or members of the entity that
is a member of the limited liability company that is the subject of this para-
graph.
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(d) Class of independent contractor license and employer account
numbers as required under OAR 812-003-0250;

(e) Category of license requested as required under OAR 812-003-
0130

(f) Name and identification number of the responsible managing indi-
vidual who has completed the education required and passed the examina-
tion required under ORS 701.072 or is otherwise exempt under Division 6
of these rules;

(g) The Standard Industrial Classification (SIC) numbers of the main
construction activities of the entity;

(h) Names and certification numbers of all certified home inspectors
if the entity will do work as a home inspector under ORS 701.350;

(i) Litigation, claim, and licensing history;

(j) Criminal background;

(k) Independent contractor certification statement and a signed
acknowledgment that if the licensee qualifies as an independent contractor
the licensee understands that the licensee and any heirs of the licensee will
not qualify for workers’ compensation or unemployment compensation
unless specific arrangements have been made for the licensee’s insurance
coverage and that the licensee’s election to be an independent contractor is
voluntary and is not a condition of any contract entered into by the licens-
ee; and

(1) Signature of owner, partner, joint venturer, corporate officer, mem-
ber or trustee, signifying that the information provided in the application is
true and correct.

(2) A complete license application includes but is not limited to:

(a) A completed application form as provided in section (1) of this
rule;

(b) The new application license fee as required under OAR 812-003-
0140;

(c) A properly executed bond as required under OAR 812-003-0150;
and

(d) The certification of insurance coverage as required under OAR
812-003-0200.

(3) The agency may return an incomplete license application to the
applicant with an explanation of the deficiencies.

(4) All entities listed in section (1) of this rule that are otherwise
required to be registered with the Oregon Corporation Division must be
registered with the Oregon Corporation Division and be active and in good
standing. All assumed business names used by persons or entities listed in
section (1) of this rule must be registered with the Oregon Corporation
Division as the assumed business name of the person or entity using that

name.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 25.270, 25.785, 25.990, 701.035, 701.072, 701.075, 701.085,
701.105, & 701.125
Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 3-2005, f. & cert. ef. 8-24-05; CCB 6-2006,
f. 5-25-06, cert. ef. 6-1-06

812-003-0280
Renewal and Reissue of License

(1) A license may be renewed or reissued upon:

(a) The applicant’s completion of the renewal form or application
form prescribed by the agency;

(b) Payment of the fee or fees,

(c) Receipt of the required certification of insurance coverage, and

(d) A non-cancelled bond on file. If it appears to the agency that the
required surety bond has been cancelled, the applicant must submit a rein-
statement from the surety on the cancelled bond or a new, original, contin-
uous until cancelled surety bond.

(2) A licensee may qualify for Limited Contractor license and reduce
the bond to $5,000 upon certification that:

(a) The licensee will not enter into contracts that exceed $5,000;

(b) The licensee’s gross business sales of work subject to ORS chap-
ter 701 was less than $40,000 in the previous twelve months and is expect-
ed to be less than $40,000 during the next twelve months; and

(c) The licensee agrees that if the licensee’s gross construction busi-
ness volume exceeds $40,000 during the coming year the licensee will
immediately increase the bond amount to the amount required under OAR
812-003-0170, and increase the insurance coverage if necessary, to meet
the requirements of the appropriate license category.

(3) A bond may be reduced under section (2) of this rule by submit-
ting a decrease rider to an existing bond or submitting a new bond. The
effective date on either the decrease rider or the new bond must be the
license renewal date or after.

(4) The agency may refuse to authorize a reduced bond amount under
section (2) of this rule until any pending claim(s) against the licensee are
resolved.
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(5) If a licensee provides a decrease rider to an existing bond under
section (3) of this rule prior to the license renewal date, the agency will
determine the effective date to be the date of renewal or reissue.

Stat. Auth.: ORS 670.310, 701.235

Stats. Implemented: ORS 701.085, 701.105, 701.115, 701.125

Hist.: CCB 9-2004, f. & cert. ef. 12-10-04; CCB 6-2006, f. 5-25-06, cert. ef. 6-1-06

812-006-0010
General

(1) The following rules apply to the implementation of prerequisite
education and implementation of testing requirements under ORS 701.072
and are not applicable to those licensees exempt under those statutes.

(2) The purpose of ORS 701.072 and these rules is to improve the pro-
fessional business competency of construction contractors by providing
reasonable standards for prerequisite education and testing required under
ORS 701.072.

(3) Hours of education refer to clock hours, not credit hours.

(4) Evidence of course completion and test passage shall consist of
information supplied to the agency by the education provider and test

administrator.

Stat. Auth.: ORS 670.310, 701.235 & 701.280

Stats. Implemented: ORS 701.280

Hist.: CCB 1-1992, f. 1-27-92, cert. ef. 2-1-92; CCB 3-1993, f. & cert. ef. 6-9-93; CCB 3-
1997, f. & cert. ef. 10-3-97; CCB 1-1998, f. & cert. ef. 2-6-98; CCB 3-1998, f. & cert. ef. 2-
26-98; CCB 8-1998, f. 10-29-98, cert. ef. 11-1-98; CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99;
CCB 5-1999, f. & cert. ef. 9-10-99: CCB 4-2000, f. & cert. ef. 5-2-00; CCB 7-2000, f. 6-29-
00, cert. ef. 7-1-00; CCB 9-2000, f. & cert. ef. 8-24-00; CCB 8-2001, f. 12-12-01, cert. ef. 1-
1-02; CCB 6-2006, f. 5-25-06, cert. ef. 6-1-06

812-006-0011
Responsible Managing Individual

(1) Upon initial license application, a license applicant shall:

(a) Designate one individual as the applicant’s responsible managing
individual. Unless otherwise exempt, the responsible managing individual
shall be responsible for completing any education required and passing any
test required by ORS 701.072. The responsible managing individual must
be:

(A) The owner, if the applicant is a sole proprietorship;

(B) A partner, if the applicant is a partnership or limited liability part-
nership;

(C) A joint venturer if the applicant is a joint venture;

(D) A general partner if the applicant is a limited partnership;

(E) A member, if the applicant is a limited liability company;

(F) A corporate officer, if the applicant is a corporation;

(G) A trustee if the applicant is a trust; or

(H) A designated full-time permanent employee, if an applicant has
documented that no owner, partner, joint venturer, member, corporate offi-
cer, or trustee of the applicant is directly involved in construction in
Oregon, and that the employee is the supervisor of the Oregon construction
operations of the applicant;

(b) Provide evidence that the licensee’s responsible managing indi-
vidual has completed the prescribed 16 hours of education, as provided by
these rules: and

(c) Provide evidence that the licensee’s responsible managing indi-
vidual has passed the prescribed test on the 16 hours of education, as pro-
vided by these rules; or

(d) Document an exemption to the education and testing requirements
to the Agency’s satisfaction under OAR 812-006-0020.

(2) An individual who is not an owner, partner, joint venturer, mem-
ber, corporate officer, or trustee may not be designated as the responsible
managing individual of more than one licensee.

(3) When a responsible managing individual leaves a business, the
business shall:

(a) Immediately appoint another responsible managing individual;
and

(b) Immediately notify the agency in writing of the name of the indi-
vidual and the date the individual joined the business.

(4) A responsible managing individual appointed under section (3) of
this rule must:

(a) Document completion of the education and testing requirements
under ORS 701.072 and section (1) of this rule; or

(b) Document an exemption to the education and testing requirements

to the Agency’s satisfaction under OAR 812-006-0020.
Stat. Auth.: ORS 670.310, 701.072 & 701.235
Stats. Implemented: ORS 701.072
Hist.: CCB 8-2001, . 12-12-01, cert. ef. 1-1-02; CCB 3-2005, f. & cert. ef. 8-24-05; CCB 6-
2006, f. 5-25-06, cert. ef. 6-1-06
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812-006-0020
Exemptions

(1) In lieu of the education courses required under ORS 701.072, an
applicant may provide evidence satisfactory to the agency that the respon-
sible managing individual:

(a) Has completed the licensing requirements of ORS 446.395 for
manufactured dwelling installers;

(b) Is listed on the agency’s current computer license records as hav-
ing been licensed as a sole proprietor, partner, corporate officer, member,
designated RMI, or trustee prior to July 1, 2000 and that the business has
been lapsed with the agency for 24 months or less.

(2) In lieu of the test required under ORS 701.072, an applicant may
provide evidence satisfactory to the agency that the responsible managing
individual.

(a) Is listed on the agency’s current computer license records as hav-
ing been licensed as a sole proprietor, partner, corporate officer, member, or
trustee prior to July 1, 2000, and that the business has been lapsed with the
agency for 12 months or less; or

(b) Effective January 1, 2002, is listed on the agency’s current com-
puter license records as having been licensed as a sole proprietor, partner,
corporate officer, member, designated RMI, or trustee prior to July 1, 2000
and that the business has been lapsed with the agency for 24 months or less.

(3) Education and testing that was completed prior to the 12-month
lapse in OAR 812-006-0020(1)(b) shall not be used to fulfill this require-
ment.

(4) Effective January 1, 2002, education and testing that was com-
pleted prior to the 24-month lapse in OAR 812-006-0020(1)(b) shall not be

used to fulfill this requirement.
Stat. Auth.: ORS 670.310, 701.072 & 701.235
Stats. Implemented: ORS 701.072
Hist.: CCB 1-1992, f. 1-27-92, cert. ef. 2-1-92; CCB 5-1992, f. 7-31-92, cert. ef. 8-1-92; CCB
3-1993, f. & cert. ef. 6-9-93; CCB 4-1993, f. 8-17-93, cert. ef. 8-18-93; CCB 5-1993, f. 12-
7-93, cert. ef. 12-8-93; CCB 1-1994, f. 6-23-94, cert. ef. 7-1-94; CCB 2-1994, f. 12-29-94,
cert. ef. 1-1-95; CCB 2-1995, f. 6-6-95, cert. ef. 6-15-95; CCB 1-1998, f. & cert. ef. 2-6-98;
CCB 1-1999, f. 3-29-99, cert. ef. 4-1-99; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 7-2000, f.
6-29-00, cert. ef. 7-1-00; CCB 9-2000, f. & cert. ef. 8-24-00; CCB 4-2001(Temp), f. & cert.
ef. 5-18-01 thru 11-13-01; Administrative correction 11-20-01; CCB 8-2001, f. 12-12-01,
cert. ef. 1-1-02; CCB 5-2002, f. 5-28-02, cert. ef. 6-1-02; CCB 7-2002, f. 6-26-02 cert. ef. 7-
1-02; CCB 11-2003, f. 12-5-03, cert. ef. 1-1-04; CCB 9-2004, f. & cert. ef. 12-10-04; CCB
6-2006, f. 5-25-06, cert. ef. 6-1-06

812-006-0050
Education Subjects

(1) The agency may evaluate and approve courses based on written
evaluation criteria approved by the Training and Education Committee and
made available to providers. The agency may revoke a provider’s right to
offer classes if a provider’s courses do not meet the approved criteria.

(2) The 16 hours of education shall consist of the following topics:

(a) Construction Contractors Board: role and authority, licensing
requirements, application procedures, major divisions and functions; dis-
pute resolution processes; business entities; mandatory consumer notices;
rights and responsibilities of consumers and contractors; address change
notification; enforcement program, and statutes and rules that govern con-
tractors;

(b) Employer requirements and employee’s rights: state agencies that
regulate workplace issues; information and resources on employer require-
ments, employee’s rights, workers’ compensation insurance, and required
workplace postings; civil rights; Title VII, child labor, and important state
and federal wage and hour laws; current minimum wage rate requirements;
prevailing wage rate law; employees and independent contractors;

(c) Taxes, record keeping and business practices: required employ-
ment forms; identification numbers; cost of employees; importance of good
record keeping; ways to organize records; required tax forms and reporting
times; professional help; profit and cash flow; requirements for business
licenses;

(d) Building codes: applicable codes; building codes books; code
revisions; specialty licenses and inspections; required and exempt permit
work; permit applications permit violation penalties; required inspections;
inspection procedures; final inspections and occupancy permits; red
tag/stop work orders ;

(e) Oregon Occupational Safety and Health Division: OR-OSHA reg-
ulations, job site inspections and resources; equipment basics and mainte-
nance; job site record keeping; general safety practices, responsibilities and
relationships among contractors and subcontractors on a job site;

(f) Sound environmental practices and laws: environmental friendly
materials; good recycling, reduction and reuse methods; hazardous waste
and special waste found in new and old construction; laws and regulations
governing environmental hazards, proper handling and disposal methods of
environmental hazards and job site debris; governmental agencies that reg-
ulate environmental conditions at a job site; environmental violation penal-
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ties; site preparation including construction activities that impact rivers;
recycling methods; soil erosion; wetlands, water quality, sewage and under-
ground storage/heating oil tanks;

(g) Contract law: clear and concise contracts; four elements of con-
tract law; three elements of a construction contract; breach of contract;
minor and major breach of contract; written and verbal contracts and
change orders; contractor responsibilities for work of self and others; part-
nering, negotiation, mediation, arbitration and litigation; Buyer’s Right to
Cancel;

(h) Oregon construction lien law: purpose; required notices; lien law
procedures; steps and timelines to perfect a lien and foreclose; important
lien law differences of other states; and

(i) Project management, estimating and scheduling: importance of
project management and consequences for failing to do so; simple written
budgets that include cost, overhead and profit; simple project schedules and

consequences of improper job scheduling.
Stat. Auth.: ORS 670.310 & 701.235
Stats. Implemented: ORS 701.072
Hist.: CCB 1-1992, f. 1-27-92, cert. ef. 2-1-92; CCB 2-1992, f. & cert. ef. 4-15-92; CCB 1-
1993, f. & cert. ef. 2-1-93; CCB 4-1993, f. 8-17-93, cert. ef. 8-18-93; CCB 5-1993, f. 12-7-
93, cert. ef. 12-8-93; CCB 1-1994, f. 6-23-94, cert. ef. 7-1-94; CCB 2-1994, f. 12-29-94, cert.
ef. 1-1-95; CCB 2-1995, f. 6-6-95, cert. ef. 6-15-95; CCB 3-1997, f. & cert. ef. 10-3-97; CCB
3-1998, f. & cert. ef. 2-26-98; CCB 4-2000, f. & cert. ef. 5-2-00; CCB 7-2000, f. 6-29-00,
cert. ef. 7-1-00; CCB 2-2001, f. & cert. ef 4-6-01; CCB 8-2001, f. 12-12-01, cert. ef. 1-1-02;
CCB 2-2003, f. & cert. ef. 3-4-03; CCB 7-2004, f. 8-26-04, cert. ef. 9-1-04; CCB 6-2006, .
5-25-06, cert. ef. 6-1-06

812-008-0074
Approved Course Subjects and Education Providers

(1) The following subject areas are approved for continuing educa-
tion: Report writing, communication skills, business practices, legal issues,
ethics, home inspector study guide items, building codes, and home inspec-
tor standards of practice.

(2) Education provider applicants shall submit application form,
instructor qualifications, course content outlines, course materials and other
materials as required by the agency.

(3) The agency shall approve education providers’ courses based on
written evaluation criteria approved by the agency and made available to
providers. Criteria include:

(a) Instructor has experience in subject matter.

(b) Instructor has licenses, certificates, and/or degrees in subject mat-
ter.

(c) Instructor has background in training or adult education.

(d) Instructor has knowledge of home inspection industry.

(e) Criteria used to approve and evaluate instructors are stringent and
ongoing.

(f) Goals and objectives are clear and are appropriate for Oregon
home inspectors.

(g) Course is in approved subject area stated in OAR 812-008-
0074(1).

(h) Course content is relevant and appropriate for Oregon home
inspectors.

(i) Course content is thorough.

(j) Course can be evaluated against CCB standards of practice and
study guide.

(k) Course materials are accurate and current.

(1) Input is received from home inspection industry.

(4) The agency shall approve education providers’ programs based on
written evaluation criteria approved by the agency and made available to
providers. Criteria include:

(a) Instructors are qualified.

(b) Criteria used to approve and evaluate instructors are stringent and
ongoing.

(c) Goals and objectives are clear and appropriate for Oregon home
inspectors.

(d) Course is in approved subject area stated in OAR 812-008-
0074(1).

(e) Course content is relevant and appropriate for Oregon home
inspectors.

(f) Course can be evaluated against CCB standards of practice and
study guide.

(g) Course materials are accurate and current.

(h) Input is received from home inspection industry.

(5) Education providers’ courses and programs approved by the
agency shall be granted retroactive credit for certified home inspectors for
two years.

(6) The agency may terminate a provider’s right to offer a course or
their program if the course(s) do not meet the agency’s approved criteria.

Stat. Auth.: ORS 670.310, 701.235 & 701.350
Stats. Implemented: ORS 701.350 & 701.355
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Hist.: CCB 5-1999, f. & cert. ef. 9-10-99; CCB 4-2003, f. & cert. ef. 6-3-03; CCB 6-2006, f.
5-25-06, cert. ef. 6-1-06

Department of Administrative Services
Chapter 125

Rule Caption: Updating and clarifying public contracting rules.
Adm. Order No.: DAS 5-2006

Filed with Sec. of State: 5-31-2006

Certified to be Effective: 5-31-06

Notice Publication Date: 1-1-06

Rules Adopted: 125-246-0576, 125-247-0293, 125-247-0294,
125-247-0295, 125-247-0690, 125-247-0691, 125-247-0731, 125-
249-0395, 125-249-0645, 125-249-0815

Rules Amended: 125-246-0100, 125-246-0110, 125-246-0130, 125-
246-0140, 125-246-0150, 125-246-0170, 125-246-0210, 125-246-
0220, 125-246-0300, 125-246-0310, 125-246-0321, 125-246-0322,
125-246-0323, 125-246-0330, 125-246-0335, 125-246-0345, 125-
246-0350, 125-246-0353, 125-246-0355, 125-246-0360, 125-246-
0400, 125-246-0410, 125-246-0420, 125-246-0430, 125-246-0440,
125-246-0450, 125-246-0460, 125-246-0500, 125-246-0555, 125-
246-0560, 125-246-0570, 125-246-0575, 125-247-0010, 125-247-
0165, 125-247-0170, 125-247-0200, 125-247-0255, 125-247-0256,
125-247-0260, 125-247-0261, 125-247-0270, 125-247-0275, 125-
247-0280, 125-247-0285, 125-247-0287, 125-247-0288, 125-247-
0296, 125-247-0430, 125-247-0450, 125-247-0600, 125-247-0610,
125-247-0630, 125-247-0700, 125-247-0710, 125-247-0730, 125-
247-0740, 125-248-0100, 125-248-0110, 125-248-0120, 125-248-
0130, 125-248-0200, 125-248-0210, 125-248-0220, 125-248-0230,
125-248-0240, 125-248-0250, 125-248-0260, 125-248-0300, 125-
248-0310, 125-248-0330, 125-248-0340, 125-249-0100, 125-249-
0120, 125-249-0130, 125-249-0140, 125-249-0150, 125-249-0160,
125-249-0200, 125-249-0210, 125-249-0280, 125-249-0290, 125-
249-0300, 125-249-0310, 125-249-0320, 125-249-0360, 125-249-
0370, 125-249-0380, 125-249-0390, 125-249-0400, 125-249-0440,
125-249-0450, 125-249-0460, 125-249-0610, 125-249-0620, 125-
249-0630, 125-249-0640, 125-249-0650, 125-249-0660, 125-249-
0670, 125-249-0680, 125-249-0820, 125-249-0860, 125-249-0870,
125-249-0900, 125-249-0910

Subject: The Department of Administrative Services (DAS) is man-
dated and permitted by the new Public Contracting Code, ORS
279ABC, to develop rules (Rules) for state agencies subject to DAS
purchasing authority (Agencies). DAS developed and filed these
Rules on November 23, 2004, to be effective on March 1, 2005,
when the Public Contracting Code became operative. In 2005, the
Legislature made specific changes in the Public Contracting Code,
and the Department of Administrative Services and Agencies gained
experience with the Rules. Now, the Department of Administrative
Services needs to adopt additional Rules and amend some existing
Rules to implement the Public Contracting Code and fulfill its
responsibilities.

Rules Coordinator: Kristin Keith—(503) 378-2349, ext. 325

125-246-0100
Application; Commentary; Federal Law Prevails

(1) These Rules of the Department of Administrative Services
(Department) are policy and procedure for the Public Contracting of
Agencies subject to these Rules. Pursuant to ORS 279A.065(5), the
Department adopts these Rules, including but not limited to selected and
adapted Public Contract Model Rules. The Public Contract Model Rules
adopted by the Attorney General do not apply to the Department or the
Agencies. These Department Public Contracting Rules implement the
Oregon Public Contracting Code and consist of the following four
Divisions:

(a) Division 246, which applies to all Public Contracting;

(b) Division 247, which applies only to Public Contracting for
Supplies and Services, and not to construction services or Architectural,
Engineering and Land Surveying Services, and Related Services;

(c) Division 248, which applies only to Public Contracting for
Architectural, Engineering and Land Surveying Services and Related
Services; and
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(d) Division 249, which applies only to Public Contracting for con-
struction services.

(2) If a conflict arises between these Division 246 Rules and Rules in
Division 247, 248 or 249, the Rules in Divisions 247, 248 or 249 takes
precedence over these Division 246 Rules.

(3) Commentary on these Rules may be published by the Department
to assist the Agencies by providing: examples, options, references, back-
ground, and other commentary. The Department’s commentary is not a
Rule or interpretation of any Rule and has no legally-binding effect.

(4) Federal statutes and regulations prevail and govern, except as oth-
erwise expressly provided in ORS 279C.800 through 279C.870 (Prevailing
Wage Rate) and notwithstanding other provisions of the Public Contracting
Code, under these conditions:

(a) Federal funds are involved; and

(b) The federal statutes or regulations either:

(A) Conflict with any provision of ORS Chapters 279A, 279B, or
279C.005 through 279C.670; or

(B) Require additional conditions in Public Contracts not authorized
by ORS Chapters 279A, 279B, or 279C.005 through 279C.670.

(5) Except for Section (6) of this Rule, the authority for Amendments
pursuant to OAR 125-246-0170, and 125-246-0560(13), these Division 246
Rules apply to Public Contracts first advertised on or after March 1, 2005,
and to unadvertised Public Contracts entered into on or after March 1,
2005.

(6) Transitional and Old Contracts.

(a) Pursuant to Oregon Laws 2005, chapter 103, Section 39, the rules
repealed by section 332, chapter 794, Oregon Laws 2003 (Old Rules) will
continue to apply to Transitional and Old Contracts, including:
Solicitations, if any, as defined in Section 39 and Contract Administration
as defined in the Old Rules, except for Amendments and the related author-
ity for Amendments. (See OAR 125-246-0170 and 125-246-0560(13))

(b) Section (6) of this Rule applies retroactively to and is effective on

and after March 1, 2005.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.020, 279A.030, 279A.065 & OL 2005, Ch. 103, Sec. 39
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 4-2005, f. 4-13-05, cert. ef. 6-6-05;
DAS 7-2005, f. & cert. ef. 6-6-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-2006, f. & cert.
ef. 5-31-06

125-246-0110
Definitions

The following terms are a compilation of definitions, including those
found in the Public Contracting Code, in other statutes referenced by the
Public Contracting Code, and elsewhere in these Rules. Partial definitions
of the Public Contracting Code are for the use of the Agencies only. The fol-
lowing terms, when capitalized in these Rules, have the meaning given
below:

(1) “Addendum” or “Addenda” means an addition to, deletion from,
a material change in, or general interest explanation of a Solicitation
Document.

(2) “Adequate” is defined in ORS 279C.305 and means sufficient to
control the performance of the Work and to ensure satisfactory quality of
construction by the contracting agency personnel.

(3) “Advantageous” means a judgmental assessment by the Agency of
the Agency’s best interests.

(4) “Advocate for Minority, Women and Emerging Small Business”
means the individual appointed by the Governor to advise the Governor,
Legislature and Director’s Office on issues related to the integration of
minority, women and emerging small business into the mainstream of the
Oregon economy and business sector. The Advocate oversees the resolution
of business concerns with Agencies impacting certified disadvantaged,
minority, women and emerging small businesses (DMWESB). The
Advocate is also charged with maintaining the Oregon Opportunity
Register and Clearinghouse to facilitate the timely notice of business and
contract opportunities to DMWESB firms certified by the Office of
Minority, Women and Emerging Small Businesses pursuant to ORS
200.025.

(5) An “Administrator” or “Administering Agency” is defined in
OAR 125-246-0400(3)(a).

(6) “Affected Person” or “Affected Offeror” means a Person whose
ability to participate in a Procurement is adversely affected by an Agency
decision.

(7) “Affirmative Action” is defined in ORS 279A.100 and means a
program designed to ensure equal opportunity in employment and business
for persons otherwise disadvantaged by reason of race, color, religion, sex,
national origin, age or physical or mental disability.

(8) “Agency” means those agencies of the State of Oregon that are
subject to the procurement authority of the Director of the Department pur-
suant to ORS 279A.050 and 279A.140. This term includes the Department
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when the Department is engaged in Public Contracting. Under these Rules,
an Agency is authorized only through a delegation of authority pursuant to
OAR 125-246-0170.

(9) “Amendment” means a Written modification to the terms and con-
ditions of a Public Contract, other than Changes to the Work as defined in
OAR 125-249-0910, that meets the requirements of OAR 125-246-0560.
For the purposes of these Rules, Amendments are included within the def-
initions of “Procurements” and “Contract Administration.”

(10) “Architect” is defined in ORS 279C.100 and means a person who
is registered and holds a valid certificate in the practice of architecture in
the State of Oregon, as provided under ORS 671.010 to 671.220, and
includes without limitation the terms “architect,” “licensed architect” and
“registered architect.

(11) “Architectural, Engineering and Land Surveying Services” is
defined in ORS 279C.100 and collectively means professional services that
are required to be performed by an architect, engineer or land surveyor.
“Architectural, Engineering and Land Surveying Services” includes
“Architectural, Engineering or Land Surveying Services,” separately or any
combination thereof, as appropriate within the context of a Rule.

(12) “Architectural, Engineering and Land Surveying Services, and
Related Services” is defined in ORS 279C.100 and 279C.100(6) and col-
lectively means professional services that are required to be performed by
an architect, engineer or land surveyor and Related Services. “Related
Services” means services that are related to the planning, design, engineer-
ing or oversight of Public Improvement projects or components thereof,
including but not limited to landscape architectural services, facilities plan-
ning services, energy planning services, space planning services, environ-
mental impact studies, hazardous substances or hazardous waste or toxic
substances testing services, wetland delineation studies, wetland mitigation
studies, Native American studies, historical research services, endangered
species studies, rare plant studies, biological services, archaeological serv-
ices, cost estimating services, appraising services, material testing services,
mechanical system balancing services, commissioning services, project
management services, construction management services and owner’s rep-
resentative services or land-use planning services. “Architectural,
Engineering and Land Surveying Services, and Related Services” includes
“Architectural, Engineering or Land Surveying Services, or Related
Services, separately or in any combination thereof, as appropriate within
the context of a Rule.

(13) “As-Is, Where-Is” applies to the sale of Goods and means that the
Goods are of the kind, quality, and locale represented, even though they are
in a damaged condition. It implies that the buyer takes the entire risk as to
the quality of the Goods involved, based upon the buyer’s own inspection.
Implied and express warranties are excluded in sales of Goods “As-Is,
Where-Is.”

(14) “Authorized Agency” means any Person authorized pursuant to
OAR 125-246-0170 to conduct a Procurement or take other actions on an
Agency’s behalf. This term, including its use in the Rules, does not convey
authority to an Agency. For the authority of Agencies under the Code and
these Rules, see OAR 125-246-0170 only.

(15) “Award” means, as the context requires, either identifying or
occurrence of the Agency’s identification of the Person with whom the
Agency intends to enter into a Contract following the resolution of any
protest of the Agency’s selection of that Person, and the completion of all
Contract Negotiations.

(16) “Bid” means a Written response to an Invitation to Bid.

(17) “Bidder” means a Person who submits a Bid in response to an
Invitation to Bid.

(18) “Brand Name or Equal Specification” is defined in ORS
279B.200(1) and means a Specification that uses one or more manufactur-
ers’ names, makes, catalog numbers or similar identifying characteristics to
describe the standard of quality, performance, functionality or other char-
acteristics needed to meet the Agency’s requirements and that authorizes
Offerors to offer Supplies and Services that are equivalent or superior to
those named or described in the Specification.

(19) “Brand Name Specification” is defined in ORS 279B.200(2) and
means a Specification limited to one or more products, brand names,
makes, manufacturer’s names, catalog numbers or similar identifying char-
acteristics.

(20) “Business Day” means 8:00 a.m. to 5:00 p.m., Pacific time,
Monday through Friday, excluding State of Oregon holidays.

(21) “Chief Procurement Officer” means the individual designated
and authorized by the Director of the Department to perform certain pro-
curement functions described in these Rules.

(22) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose
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of entering into a series of contracts over time for the acquisition of a spec-
ified class of goods or services.

(23) “Client” means any individual, family or Provider:

(a) For whom an Agency must provide Services and incidental or spe-
cialized Goods, in any combination thereof (“Services and Incidental
Supplies”), according to state, federal law, rule, and policy. Those Services
and Incidental Supplies include but are not limited to treatment, care, pro-
tection, and support without regard to the proximity of the services being
provided;

(b) Who in fact receives and utilizes services provided by an Agency
primarily for that individual’s or family’s benefit;

(c) Who is under the custody, care, or both of the Agency; or

(d) Who provides direct care or Services and is a proxy or represen-
tative of the non-Provider Client.

(24) “Client Services” means any Services and incidental or special-
ized Goods, in any combination thereof, that either directly or primarily
support a Client, whether the Client is the recipient through the provision
of voluntary or mandatory Services. Client Services may include but are not
limited to (where these terms are used in another statute, they must have
that meaning):

(a) Housing, including utilities, rent or mortgage or assistance to pay
rent, mortgage or utilities;

(b) Sustenance, including clothing;

(c) Employment training or Skills training to improve employability;

(d) Services for people with disabilities;

(e) Foster care or foster care facilities;

(f) Residential care or residential care facilities;

(g) Community housing;

(h) In-home care including home delivered meals;

(i) Medical care, services and treatment, including but not limited to:

(A) Medical, Dental, Hospital, Psychological, Psychiatric, Therapy,
Vision;

(B) Alcohol and drug treatment;

(C) Smoking cessation;

(D) Drugs, prescriptions and non-prescription;

(E) Nursing services and facilities;

(j) Transportation or relocation;

(k) Quality of life, living skills training; or

(1) Personal care; or

(m) Legal services and expert witnesses services;

(n) Religious practices, traditions and services, separately or in any
combination thereof; and

(o) Educational services. The term “Client Services” does not include
benefits or services provided as a condition of employment with an Agency.

(25) “Closing” means the date and time specified in a Solicitation
Document as the deadline for submitting Offers.

(26) “Code” is the “Public Contracting Code,” defined in ORS
279A.010(1)(z), and “Code” means ORS Chapters 279A, 279B and 279C.

(27) “Competitive Quotes” means the sourcing method pursuant to
OAR 125-249-0160.

(28) “Competitive Range” means the Proposers with whom the
Agency will conduct Discussions or Negotiations if the Agency intends to
conduct Discussions or Negotiations in accordance with OAR 125-247-
0261 or 125-249-0650.

(29) “Competitive Sealed Bidding” means the sourcing method pur-
suant to ORS 279B.055.

(30) “Competitive Sealed Proposals” means the sourcing method pur-
suant to ORS 279B.060.

(31) “Consultant” means the Person with whom an Agency enters into
a Contract for the purposes of consulting, conferring, or deliberating on one
or more subjects, and this Person provides advice or opinion; e.g.,
Consultants for Architectural, Engineering and Land Surveying Services,
and Related Services as defined in ORS 279C.115 and information tech-
nology Consultants.

(32) “Contract” means an agreement between two or more Persons
which creates an obligation to do or not to do a particular thing. Its essen-
tials are competent parties, subject matter, a legal consideration, mutuality
of agreement, and mutuality of obligation. For the purposes of these Rules,
“Contract” means Public Contract.

(33) “Contract Administration” means all functions related to a given
Contract between an Agency and a Contractor from the time the Contract is
awarded until the Work is completed and accepted or the Contract is termi-
nated, payment has been made, and disputes have been resolved. Contract
Administration includes Amendments.

(34) “Contractor” means the Person with whom an Agency enters into
a Contract and has the same meaning as “Consultant” or “Provider.”

(35) “Contract Price” means, as the context requires, (i) the maximum
monetary obligation that an Agency either will or may incur under a
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Contract, including bonuses, incentives and contingency amounts, if the
Contractor fully performs under the Contract.

(36) “Contract Review Authority” means the Director of the
Department and the Director’s delegatee, unless specified by statute as the
Director of the Oregon Department of Transportation.

(37) “Contract-Specific Special Procurement” is defined in ORS
279B.085 and means a contracting procedure that differs from the proce-
dures described in ORS 279B.055, 279B.060, 279B.065 and 279B.070 and
is for the purpose of entering into a single Contract or a number of related
Contracts for the acquisition of specified Supplies and Services on a one-
time basis or for a single project.

(38) “Contracting Agency.”

(a) “Contracting Agency” is defined in ORS 279A.010(1)(b) and, for
Agencies operating under these Rules and the Code, means the Director of
the Oregon Department of Administrative Services, authorized to act on
their behalf pursuant to ORS 279A.140.

(b) The definition of “Contracting Agency” in ORS 279A.010(1)(b)
does not give Agencies procurement authority. For procurement authority
of Agencies, see OAR 125-246-0170.

(39) “Cooperative Procurement” is defined in OAR 125-246-
0400(3)(c).

(40) “Cooperative Procurement Group” is defined in OAR 125-246-
0400(3)(d).

(41) “Days” means calendar days.

(42) “Disqualification” means a disqualification, suspension or debar-
ment of a Person pursuant to ORS 200.065, 200.075, and 279A.110 and
OAR 125-246-0210(4).

(43) “Department” means the Oregon Department of Administrative
Services.

(44) “Department Price Agreement” means a Price Agreement issued
by the Department’s State Procurement Office on behalf of all Agencies.
Such Agreements may be mandatory for use by Agencies or voluntary for
use by Agencies. Such Agreements may result from a Cooperative
Procurement. Pursuant to OAR 125-246-0360 (Purchases through Federal
Programs), an Authorized Agency may not purchase Supplies and Services
through Federal Programs if a Department Price Agreement for those
authorized Supplies and Services exists.

(45) “Designated Procurement Officer” means the individual desig-
nated and authorized by the head of an Authorized Agency to perform cer-
tain Procurement functions described in these Rules. If any head of an
Authorized Agency does not designate and authorize an individual as a
Designated Procurement Officer, “Designated Procurement Officer” also
means that head of the Authorized Agency, who then acts in the place of the
Designated Procurement Officer.

(46) “Descriptive Literature” means Written information submitted
with the Offer that addresses the Supplies and Services included in the
Offer.

(47) “Director” is defined in ORS 279A.010(1)(e) and means the
Director of the Department or a person designated by the Director to carry
out the authority of the Director under the Public Contracting Code and
these Rules.

(48) “Discussions” means to exchange information, compare views,
take counsel, and communicate with another for the purposes of achieving
clarification and mutual understanding of an Offer. This typically occurs
before the issuance of a Notice of Intent to award, or in the absence of such
Notice, during the Procurement Process and prior to award.

(49) “Donee” is defined in ORS 279A.250(1) and means an entity eli-
gible to acquire federal donation property based upon federal regulations or
eligible to acquire Surplus Property in accordance with rules adopted by the
Department. Entities eligible to acquire federal donation property may also
acquire Surplus Property other than federal donation property.

(50) “Electronic Advertisement” means an Agency’s Solicitation
Document, Request for Quotes, request for information or other document
inviting participation in the Agency’s Procurements made available over
the Internet via:

(a) The World Wide Web;

(b) ORPIN; or

(c) An Electronic Procurement System other than ORPIN approved
by the State Procurement Office. An Electronic Advertisement may or may
not include a Solicitation Document.

(51) “Electronic Offer” means a response to an Agency’s Solicitation
Document or request for Quotes submitted to an Agency via

(a) The World Wide Web or some other Internet protocol; or

(b) ORPIN.

(52) “Electronic Procurement System” means ORPIN or other system
approved by the State Procurement Office, constituting an information sys-
tem that Persons may access through the Internet, using the World Wide
Web or some other Internet protocol, or that Persons may otherwise remote-
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ly access using a computer, that enables Persons to send Electronic Offers
and an Agency to post Electronic Advertisements, receive Electronic
Offers, and conduct any activities related to a Procurement.

(53) “Electronic Goods” means Goods which are dependent on elec-
tric currents or electromagnetic fields in order to Work properly and Goods
for the generation, transfer and measurement of such currents and fields.

(54) “Emergency” means circumstances that:

(a) Could not have been reasonably foreseen;

(b) Create a substantial risk of loss, damage or interruption of servic-
es or a substantial threat to property, public health, welfare or safety; and

(c) Require prompt execution of a Contract to remedy the condition.
An “Emergency Procurement” means a sourcing method pursuant to ORS
279B.080, 279C.335(5), 125-248-0200, or related Rules.

(55) “Energy Savings Performance Contract” means a Public
Contract between an Agency and a qualified energy service company for
the identification, evaluation, recommendation, design and construction of
energy conservation measures, including a design-build contract, that guar-
antee energy savings or performance.

(56) “Engineer” is defined in ORS 279C.100 and means a Person who
is registered and holds a valid certificate in the practice of engineering in
the State of Oregon, as provided under ORS 672.002 to 672.325, and
includes all terms listed in ORS 672.002(2).

(57) “Established Catalog Price” is defined in ORS 279B.005(1)(a)
and means the price included in a catalog, price list, schedule or other form
that:

(a) Is regularly maintained by a manufacturer or Contractor;

(b) Is either published or otherwise available for inspection by cus-
tomers; and

(c) States prices at which sales are currently or were last made to a
significant number of any category of buyers or to buyers constituting the
general market, including public bodies, for the Supplies and Services
involved.

(58) “Executive Department” is defined in ORS 174.112 and subject
to ORS 174.108, means: all statewide elected officers other than judges,
and all boards, commissions, departments, divisions and other entities,
without regard to the designation given to those entities, that are within the
Executive Department of government as described in section 1, Article III
of the Oregon Constitution, and that are not:

(a) In the judicial department or the legislative department;

(b) Local governments; or

(c) Special government bodies.

(d) An entity created by statute for the purpose of giving advice only
to the Executive Department and that does not have members who are offi-
cers or employees of the judicial department or Legislative Department;

(A) An entity created by the Executive Department for the purpose of
giving advice to the Executive Department, if the document creating the
entity indicates that the entity is a public body; and

(B) Any entity created by the Executive Department other than an
entity described in Subsection (c), unless the document creating the entity
indicates that the entity is not a governmental entity or the entity is not sub-
ject to any substantial control by the Executive Department.

(59) “Findings” is defined in ORS 279C.330 and means the justifica-
tion for an Agency’s conclusion that includes, but is not limited to, infor-
mation regarding:

(a) Operational, budget and financial data;

(b) Public benefits;

(c) Value engineering;

(d) Specialized expertise required;

(e) Public safety;

(f) Market conditions;

(g) Technical complexity; and

(h) Funding sources.

(60) “Fire Protection Equipment” is defined in ORS 279A.190 and
476.005 and means any apparatus, machinery or appliance intended for use
by a fire service unit in fire prevention or suppression activities, excepting
forest fire protection equipment.

(61) “Flagger” is defined in ORS 279C.810 and means a person who
controls the movement of vehicular traffic through construction projects
using sign, hand or flag signals.

(62) “Formal Selection Procedure” means the procedure pursuant to
OAR 125-248-0220.

(63) “Fringe Benefits” is defined in ORS 279C.800 and means the
amount of:

(a) The rate of contribution irrevocably made by a Contractor or sub-
contractor to a trustee or to a third person under a plan, fund or program;
and

(b) The rate of costs to the Contractor or subcontractor that may be
reasonably anticipated in providing benefits to Workers pursuant to an
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enforceable commitment to carry out a financially responsible plan or pro-
gram that is committed in Writing to the Workers affected, for medical or
hospital care, pensions on retirement or death, compensation for injuries or
illness resulting from occupational activity, or insurance to provide any of
the foregoing, for unemployment benefits, life insurance, disability and
sickness insurance or accident insurance, for vacation and holiday pay, for
defraying costs of apprenticeship or other similar programs or for other
bona fide fringe benefits, but only when the Contractor or subcontractor is
not required by other federal, state or local law to provide any of these ben-
efits.

(64) “Good Cause” is defined in ORS 279C.585, and the Oregon
Construction Contractors Board must define “Good Cause” by rule. “Good
Cause” includes, but is not limited to, the financial instability of a subcon-
tractor. The definition of “Good Cause” must reflect the least-cost policy
for Public Improvements established in ORS 279C.305.

(65) “Good Faith Dispute” is defined in ORS 279C.580(5)(b) and
means a documented dispute concerning:

(a) Unsatisfactory job progress;

(b) Defective work not remedied;

(c) Third-party claims filed or reasonable evidence that claims will be
filed;

(d) Failure to make timely payments for labor, equipment and materi-
als;

(e) Damage to the prime Contractor or subcontractor; or

(f) Reasonable evidence that the subcontract cannot be completed for
the unpaid balance of the subcontract sum.

(66) “Goods” is derived from the definition in ORS 279B.005(b) and
means supplies, equipment, or materials, and any personal property, includ-
ing any tangible, intangible and intellectual property and rights and licens-
es in relation thereto, that an Agency is authorized by law to procure.

(67) “Goods and Services” or “Goods or Services” is defined in ORS
279B.005 and for purposes of these Rules falls within the meaning of
“Supplies and Services” (see the definition of “Supplies of Services” in this
Rule). “Goods and Services” or “Goods or Services” does not include
Personal Services. “Supplies and Services” includes Personal Services.

(68) “Grant” is defined in ORS 279A.010(1)(i) and means:

(a) An agreement under which an Agency receives money, property or
other assistance, including but not limited to federal assistance that is char-
acterized as a Grant by federal law or regulations, loans, loan guarantees,
credit enhancements, gifts, bequests, commodities or other assets, from a
grantor for the purpose of supporting or stimulating a program or activity
of the Agency and in which no substantial involvement by the grantor is
anticipated in the program or activity other than involvement associated
with monitoring compliance with the Grant conditions; or

(b) An agreement under which an Agency provides money, property
or other assistance, including but not limited to federal assistance that is
characterized as a grant by federal law or regulations, loans, loan guaran-
tees, credit enhancements, gifts, bequests, commodities or other assets, to a
recipient for the purpose of supporting or stimulating a program or activity
of the recipient and in which no substantial involvement by the Agency is
anticipated in the program or activity other than involvement associated
with monitoring compliance with the grant conditions.

(¢) “Grant” does not include a Public Contract:

(A) For a Public Improvement for Public Works, as defined in ORS
279C.800; or

(B) For emergency Work, minor alterations or ordinary repair or
maintenance necessary to preserve a Public Improvement, when under the
Public Contract:

(i) An Agency pays moneys that the Agency has received under a
Grant; and

(ii) Such payment is made in consideration for Contract performance
intended to realize or to support the realization of the purposes for which
Grant funds were provided to the Agency.

(69) “Industrial Oil” means any compressor, turbine or bearing oil,
hydraulic oil, metal-working oil or refrigeration oil.

(70) “Informal Selection” means the procedure pursuant to OAR 125-
248-0210.

(71) “Intermediate Procurement” means a sourcing method pursuant
to ORS 279B.070 or OAR 125-249-0160.

(72) “Interstate Cooperative Procurement” is defined in OAR 125-
246-0400(3)(e).

(73) “Invitation to Bid” or “ITB” is defined in ORS 279B.005 and
279C.400 and means all documents, whether attached or incorporated by
reference, used for soliciting Bids in accordance with either ORS 279B.055
or 279C.335.

(74) “Joint Cooperative Procurement” is defined in OAR 125-246-
04003)(1).

(75) “Judicial Department” is defined in ORS 174.113 and means:
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(a) The Supreme Court, the Court of Appeals, the Oregon Tax Court,
the circuit courts and all administrative divisions of those courts, whether
denominated as boards, commissions, committees or departments or by any
other designation.

(b) An entity created by statute for the purpose of giving advice only
to the Judicial Department and that does not have members who are offi-
cers or employees of the Executive Department or Legislative Department;

(c) An entity created by the Judicial Department for the purpose of
giving advice to the judicial department, if the document creating the enti-
ty indicates that the entity is a public body; and

(d) Any entity created by the Judicial Department other than an enti-
ty described in paragraph (c) of this Subsection, unless the document cre-
ating the entity indicates that the entity is not a governmental entity or the
entity is not subject to any substantial control by the Judicial Department.

(76) “Labor Dispute” is defined in ORS 662.010 and means any con-
troversy concerning terms or conditions of employment, or concerning the
association or representation of Persons in negotiating, fixing, maintaining,
changing or seeking to arrange terms or conditions of employment, regard-
less of whether or not the disputants stand in the proximate relation of
employer and employee.

(77) “Land Surveyor” is defined in ORS 279C.100(4) and means a
Person who is registered and holds a valid certificate in the practice of land
surveying in the State of Oregon, as provided under ORS 672.002 to
672.325, and includes all terms listed in ORS 672.002(4).

(78) “Legally Flawed” is defined in ORS 279B.405(1)(b) and means
that a Solicitation Document contains terms or conditions that are contrary
to law.

(79) “Legislative Department” is defined in ORS 174.114 and, subject
to ORS 174.108, means:

(a) The Legislative Assembly, the committees of the Legislative
Assembly and all administrative divisions of the Legislative Assembly and
its committees, whether denominated as boards, commissions or depart-
ments or by any other designation.

(b) An entity created by statute for the purpose of giving advice only
to the Legislative Department and that does not have members who are offi-
cers or employees of the executive department or judicial department;

(c) An entity created by the Legislative Department for the purpose of
giving advice to the legislative department, but that is not created by
statute, if the document creating the entity indicates that the entity is a pub-
lic body; and

(d) Any entity created by the Legislative Department by a document
other than a statute and that is not an entity described in paragraph (c) of
this Subsection, unless the document creating the entity indicates that the
entity is not a governmental entity or the entity is not subject to any sub-
stantial control by the Legislative Department.

(80) “Locality” is defined in ORS 279C.800(2) and means the fol-
lowing district in which the Public Works, or the major portion thereof, is
to be performed:

(a) District 1, composed of Clatsop, Columbia and Tillamook
Counties;

(b) District 2, composed of Clackamas, Multnomah and Washington
Counties;

(c) District 3, composed of Marion, Polk and Yamhill Counties;

(d) District 4, composed of Benton, Lincoln and Linn Counties;

(e) District 5, composed of Lane County;

(f) District 6, composed of Douglas County;

(g) District 7, composed of Coos and Curry Counties;

(h) District 8, composed of Jackson and Josephine Counties;

(i) District 9, composed of Hood River, Sherman and Wasco
Counties;

(j) District 10, composed of Crook, Deschutes and Jefferson Counties;

(k) District 11, composed of Klamath and Lake Counties;

(1) District 12, composed of Gilliam, Grant, Morrow, Umatilla and
Wheeler Counties;

(m) District 13, composed of Baker, Union and Wallowa Counties;
and

(n) District 14, composed of Harney and Malheur Counties.

(81) “Lowest Responsible Bidder” is defined in ORS 279A.010(1)(p)
and means the lowest Bidder who:

(a) Has substantially complied with all prescribed Public Contracting
procedures and requirements;

(b) Has met the standards of responsibility set forth in ORS
279B.110(2) or 279C.375;

(c) Has not been debarred or disqualified by the Agency under ORS
279B.130 or 279C.440; and

(d) Is not on the list created by the Oregon Construction Contractors
Board under ORS 701.227, if the advertised contract is a Public
Improvement Contract.
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(82) “Lubricating Oil” means any oil intended for use in an internal
combustion crankcase, transmission, gearbox or differential or an automo-
bile, bus, truck, vessel, plane, train, heavy equipment or machinery pow-
ered by an internal combustion engine.

(83) “Mandatory Use Contract” means a Public Contract, Department
Price Agreement, or other agreement that an Agency is required to use for
the Procurement of Supplies and Services.

(84) “Multiple-tiered” or “Multistepped” means the type of process
used in Competitive Sealed Bidding and Competitive Sealed Proposals pur-
suant to ORS 279B and OAR Division 247, where the process is staged in
phases. For example, a multistepped proposal process includes more than
one opportunity to submit proposals for the same project.

(85) “Negotiations” means to compare views, take counsel, and com-
municate with another so as to arrive at a voluntary, mutual agreement
about a matter. Pursuant to ORS 279B and OAR Division 247 Negotiations
typically occur after issuance of a Notice of Intent to award, or in the
absence of such Notice, preceding an award of a Contract.

(86) “Nonprofit Organization” is defined in ORS 279C.810 and
means an organization or group of organizations described in section
501(c)(3) of the Internal Revenue Code that is exempt from income tax
under section 501(a) of the Internal Revenue Code.

(87) “Nonresident Offeror” means an Offeror who is not a resident
Offeror. For the meaning of residency, see the definition of “Resident
Offeror.”

(88) “Not-for-Profit Organization” is defined in ORS 307.130(4)(c)
and means a Nonprofit Corporation.

(89) “OAR” means the Oregon Administrative Rules.

(90) “Offer” means a response to a Solicitation, including: a Bid,
Proposal, Quote or similar response to a Solicitation.

(91) “Offeror” means a Person who submits an Offer

(92) “Offering” means a Bid, Proposal, or Quote.

(93) “Office of Minority, Women, and Emerging Small Business” or
“OMWESB” is defined in ORS 200.025 and 200.055 and means the office
that administers the certification process for the Disadvantaged Business
Enterprise (DBE), Minority Business Enterprise/Women Business
Enterprise (MBE/WBE), and Emerging Small Business (ESB) Programs.
OMWESB is the sole authority providing certification in Oregon for disad-
vantaged, minority, and woman-owned businesses, and emerging small
businesses.

(94) “Old Contracts” means all Public Contracts entered into before
March 1, 2005. See OAR 125-246-0100(5).

(95) “OPB Certified Professional” means an individual holding an
active Oregon Procurement Basic Certification, issued by the State
Procurement Office.

(96) “Opening” means the date, time and place specified in the
Solicitation Document for the public opening of Written sealed Offers.

(97) “Ordering Instrument” or “Order” means a document used by an
Authorized Agency in compliance with the Public Contracting Code, these
Rules, and Department policies, for the general purpose of ordering
Supplies and Services from one or more Providers.

(a) An Ordering Instrument or Order may also be known as a
Purchase Order, Work Order, or other name assigned by an Agency.

(b) A Price Agreement may specify the use of Ordering Instruments.

(c) Absent a Price Agreement and subject to the Public Contracting
Code, Rules, and Department policies, an Authorized Agency’s appropriate
use of an Ordering Instrument is an Offer to purchase Supplies and Services
from one or more Providers, and a Provider’s responsive and appropriate
acceptance of the Offer creates a Public Contract.

(98) “Ordinary Construction Services” means those services that are
not Public Improvements, are procured under ORS Chapter 279B, and are
otherwise under ORS Chapter 279C, in accordance with OAR 125-249-
0100(1) and 125-249-0140.

(99) “Original Contract” means the initial Contract or Price
Agreement as solicited and awarded by the State Procurement Office or an
Authorized Agency. See OAR 125-246-0400(3)(h) for the definition of
“Original Contract” that the Public Contracting Code and Rules use for
Cooperative Procurements only.

(100) “ORPIN” means the on-line electronic Oregon Procurement
Information Network administered by the State Procurement Office, as fur-
ther defined in OAR 125-246-0500.

(101) “ORS” means the Oregon Revised Statutes.

(102) “Participant,” is defined in OAR 125-246-0400(3)(i).

(103) “Permissive Cooperative Procurement” is defined in OAR 125-
246-0400(3)(j).

(104) “Person” means an individual, corporation, business trust,
estate, trust, partnership, limited liability company, association, joint ven-
ture, governmental agency, public corporation or any other legal or com-
mercial entity. “Person” is also defined in ORS 279C.500 and 279C.815
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and means any employer, labor organization or any official representative
of an employee or employer association.

(105) “Personal Services” means the services performed under a
Personal Services Contract in accordance with Division 247 and related
Rules in Division 246. “Personal Services” is also defined in ORS
279C.100, and that definition applies only to ORS 279C.100 to 279C.125,
for Architectual, Engineering, Land Surveying Services or Related
Services.

(106) “Personal Services Contract” or “Contract for Personal
Services” means a Contract, or a member of a class of Contracts, other than
a Contract for the services of an Architect, Engineer, Land Surveyor or
Provider of Related Services as defined in ORS 279C.100, which primary
purpose is to acquire specialized skills, knowledge and resources in the
application of technical or scientific expertise, or the exercise of profes-
sional, artistic or management discretion or judgment, including, without
limitation, a Contract for the services of an accountant, physician or den-
tist, educator, Consultant, broadcaster, or artist (including a photographer,
filmmaker, painter, weaver or sculptor). Contracts for Architectural,
Engineering and Land Surveying Services, and Related Services are a spe-
cial class of Personal Services Contracts, defined in ORS 279C.100(5), and
Providers under such Contracts are Consultants, as defined in OAR 125-
248-0110(1).

(107) “Prevailing Rate of Wage” is defined in ORS 279C.800 and
means the rate of hourly wage, including all fringe benefits, paid in the
Locality to the majority of Workers employed on projects of similar char-
acter in the same trade or occupation, as determined by the Commissioner
of the Bureau of Labor and Industries.

(108) “Price Agreement.”

(a) “Price Agreement” is defined in ORS 279A.010(1)(t) and means a
Public Contract for the Procurement of Supplies and Services at a set price
with:

(A) No guarantee of a minimum or maximum purchase; or

(B) An initial order or minimum purchase combined with a continu-
ing Contractor obligation to provide Supplies and Services in which the
Authorized Agency does not guarantee a minimum or maximum addition-
al purchase.

(b) The set price may exist at the outset or be determined later by an
Ordering Instrument.

(c) A “Price Agreement”as a Public Contract may collectively consist
of an initial agreement, together with later Ordering Instruments, if any.

(A) The initial agreement may be known as an agreement to agree, a
master agreement, a Price Agreement for any Supplies and Services, a serv-
ices agreement, or a retainer agreement, if such agreement meets the
requirements of this Rule’s definition.

(B) The Ordering Instrument may be known as a work order, purchase
order, or task order, or by another name for ordering purposes and related
to the initial agreement.

(109) “Procurement” means the act of purchasing, leasing, renting or
otherwise acquiring: Supplies and Services; Architectural, Engineering and
Land Surveying Services, and Related Services; and Public Improvements.
Procurement includes each function and procedure undertaken or required
to be undertaken by an Authorized Agency to enter into a Public Contract,
administer a Public Contract and obtain the performance of a Public
Contract under the Public Contracting Code and these Rules. Procurement
includes Contract Administration, and Contract Administration includes
Amendments.

(110) “Procurement Process” means the process related to these acts,
functions, and procedures of Procurement.

(111) “Procurement Document” collectively means the inclusive
Solicitation Document and all documents either attached or incorporated by
reference, and any changes thereto, used for any of the methods pursuant to
ORS 279A.200 through 279A.220, 279B.055 through 279B.085, 279C.100
through 279C.125, or 279C.300 through 2729C.450.

(112) “Procurement File” means any of the following files maintained
by an Authorized Agency: a solicitation, contract, or contract administra-
tion file, separately or collectively.

(113) “Product Sample” means the exact Goods or a representative
portion of the Goods offered in an Offer, or the Goods requested in the
Solicitation Document as a sample.

(114) “Property” is defined in ORS 279A.250 and means personal
property.

(115) “Proposal” means a Written response to a Request for
Proposals.

(116) “Proposer” means a Person who submits a proposal in response
to a Request for Proposals, except for Architectural, Engineering and Land
Surveying Services, and Related Services pursuant to OAR 125-248-
0110(4), whereby “Proposer” means a Consultant who submits a proposal
to an Authorized Agency in response to a Request for Proposals.
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(117) “Provider” means collectively or in the alternative: the suppli-
er, Contractor or Consultant, providing Supplies and Services or Public
Improvements.

(118) “Post-consumer Waste” means a finished material that would
normally be disposed of as solid waste, having completed its life cycle as a
consumer item. “Post-consumer waste” does not include manufacturing
waste.

(119) “Public Agency” is defined in ORS 279C.800 and means the
State of Oregon or any political subdivision thereof or any county, city, dis-
trict, authority, public corporation or entity and any of their instrumentali-
ties organized and existing under law or charter.

(120) “Public Body,” is defined in ORS 174.109, subject to ORS
174.108, and means state government bodies, local government bodies and
special government bodies.

(121) “Public Contract” is defined in ORS 279A.010(1)(x) and means
a sale or other disposal, or a purchase, lease, rental or other acquisition, by
an Authorized Agency of Supplies and Services, Public Improvements,
Public Works, minor alterations, or ordinary repair or maintenance neces-
sary to preserve a Public Improvement. “Public Contract” does not include
Grants. For the purposes of these Rules, “Public Contract” means Contract.

(122) “Public Contracting” is defined in ORS 279A.010(1)(y) and
means Procurement activities described in the Public Contracting Code
relating to obtaining, modifying or administering Public Contracts or Price
Agreements.

(123) “Public Contracting Code” or “Code” is defined in ORS
279A.010(1)(z) and means 279A, 279B and 279C.

(124) “Public Improvement Contract” means a Public Contract for a
Public Improvement. “Public Improvement Contract” does not include a
Public Contract for emergency Work, minor alterations, or ordinary repair
or maintenance necessary to preserve a Public Improvement.

(125) “Public Improvement” is defined in ORS 279A.010(1)(aa) and
means a project for construction, reconstruction or major renovation on real
property by or for an Authorized Agency. “Public Improvement” does not
include:

(a) Projects for which no funds of an Authorized Agency are directly
or indirectly used, except for participation that is incidental or related pri-
marily to project design or inspection; or

(b) Emergency Work, minor alteration, ordinary repair or mainte-
nance necessary to preserve a Public Improvement.

(126) “Public Works” is defined in ORS 279C.800 and includes, but
is not limited to: roads, highways, buildings, structures and improvements
of all types, the construction, reconstruction, major renovation or painting
of which is carried on or contracted for, by any public agency, to serve the
public interest, but does not include the reconstruction or renovation of pri-
vately owned property that is leased by a Public Agency.

(127) “Purchase Order” means an Ordering Instrument or Order, as
defined in this Rule.

(128) “Pursuant to” means “in accordance with” or “in harmony
with” its object.

(129) “QBS” means the qualifications based selection process man-
dated by ORS 279C.110 for Architectural, Engineering and Land
Surveying Services, and Related Services Contracts.

(130) “Quote” means a verbal or Written Offer obtained through an
Intermediate Procurement pursuant to either OAR 125-247-0270 or 125-
249-0160.

(131) “Recycled Material” means any material that would otherwise
be a useless, unwanted or discarded material except for the fact that the
material still has useful physical or chemical properties after serving a spe-
cific purpose and can, therefore, be reused or recycled.

(132) “Recycled Oil” means used oil that has been prepared for reuse
as a petroleum product by refining, re-refining, reclaiming, reprocessing or
other means, provided that the preparation or use is operationally safe,
environmentally sound and complies with all laws and regulations.

(133) “Recycled Paper” means a paper product with not less than:

(a) Fifty percent of its fiber weight consisting of secondary waste
materials; or

(b) Twenty-five percent of its fiber weight consisting of post-con-
sumer waste.

(134) “Recycled PETE” means post-consumer polyethylene tereph-
thalate material.

(135) “Recycled Product” means all materials, goods and supplies,
not less than 50 percent of the total weight of which consists of secondary
and post-consumer waste with not less than 10 percent of its total weight
consisting of post-consumer waste. “Recycled Product” includes any prod-
uct that could have been disposed of as solid waste, having completed its
life cycle as a consumer item, but otherwise is refurbished for reuse with-
out substantial alteration of the product’s form.
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(136) “Related Services” is defined in ORS 279C.100(6) and means
personal services, other than architectural, engineering and land surveying
services, that are related to the planning, design, engineering or oversight
of Public Improvement projects or components thereof, including but not
limited to landscape architectural services, facilities planning services,
energy planning services, space planning services, environmental impact
studies, hazardous substances or hazardous waste or toxic substances test-
ing services, wetland delineation studies, wetland mitigation studies,
Native American studies, historical research services, endangered species
studies, rare plant studies, biological services, archaeological services, cost
estimating services, appraising services, material testing services, mechan-
ical system balancing services, commissioning services, project manage-
ment services, construction management services and owner’s representa-
tive services or land-use planning services.

(137) “Request for Proposals” or “RFP” is defined in ORS 279B.005
and means all documents, either attached or incorporated by reference, and
any Addenda thereto, used for soliciting Proposals in accordance with
either ORS.279B.060 or 279C.405 and related rules.

(138) “Request for Qualifications” or “(RFQ)” means a Written doc-
ument issued by an Authorized Agency and describing: the Authorized
Agency’s circumstances; the type of service(s) or Work desired; significant
evaluation factors; their relative importance; if appropriate, price; and com-
petitive qualifications. Contractors respond in Writing to the Authorized
Agency by describing their experience and qualifications. The RFQ will not
result in a Contract. It establishes a list of qualified Contractors in accor-
dance with OAR 125-247-0550, 125-248-0220 or 125-249-645.

(139) “Request for Quotes” means a Written or oral request for prices,
rates or other conditions under which a potential Contractor would provide
Supplies and Services or Public Improvements described in the request.

(141) “Resident Bidder” is defined in ORS 279A.120 and means a
Bidder that has paid unemployment taxes or income taxes in this state dur-
ing the 12 calendar months immediately preceding submission of the Bid,
has a business address in this State, and has stated in the Bid whether the
Bidder is a “resident Bidder.”

(142) “Resident Offeror” means an Offeror that has paid unemploy-
ment taxes or income taxes in this state during the 12 calendar months
immediately preceding submission of the Offer, has a business address in
this State, and has stated in the Offer whether the Offeror is a “resident
Offeror.”

(143) “Responsible” means meeting the standards set forth in OAR
125-247-0640 or 125-249-0390(2), and not debarred or disqualified by the
Authorized Agency under OAR 125-247-0575 or 125-249-0370.

(144) “Responsible Bidder” or “Responsible Proposer” is defined in
ORS 279A.105 and 279B.005 and means a person who meets the standards
of responsibility as described in ORS 279B.110.

(145) “Responsible Offeror”means, as the context requires, a
Responsible Bidder, Responsible Proposer or a Person who has submitted
an Offer and meets the standards set forth in OAR 125-247-0640 or 125-
249-0390(2), and who has not been debarred or disqualified by the Agency
under OAR 125-247-0575 or 125-249-0370, respectively.

(146) “Responsible Proposer” or “Responsible Bidder” is defined in
ORS 279B.005 and means a Person who meets the standards of responsi-
bility described in ORS 279B.110.

(147) “Responsive” means having the characteristic of substantial
compliance in all material respects with applicable solicitation require-
ments.

(148) “Responsive Bid” or “Responsive Proposal” is defined in ORS
279B.005 and means a Bid or Proposal that substantially complies with the
Invitation to Bid or Request for Proposals, respectively, and all prescribed
Procurement procedures and requirements.

(149) “Responsive Offer” means, as the context requires, a
Responsive Bid, Responsive Proposal or other Offer that substantially com-
plies in all material respects with applicable solicitation requirements.

(150) “Responsive Proposal” or “Responsive Bid” is defined in ORS
279B.005 and means a bid or proposal that substantially complies with the
Invitation to Bid or Request for Proposals and all prescribed procurement
procedures and requirements.

(151) “Retainage” is defined in ORS 279C.550 and means the differ-
ence between the amount earned by a Contractor on a Public Contract and
the amount paid on the contract by the Authorized Agency.

(152) “Rules” means these Public Contracting Rules of the
Department including Divisions 246 through 249, unless otherwise indicat-
ed.

(153) “Scope” means the extent or range of view, outlook, applica-
tion, operation, or effectiveness.

(154) “Secondary Waste Materials” means fragments of products or
finished products of a manufacturing process that has converted a virgin
resource into a commodity of real economic value. “Secondary Waste
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Materials” includes post-consumer waste. “Secondary Waste Materials”
does not include excess virgin resources of the manufacturing process. For
paper, “Secondary Waste Materials” does not include fibrous waste gener-
ated during the manufacturing process such as fibers recovered from waste
water or trimmings of paper machine rolls, mill broke, wood slabs, chips,
sawdust or other wood residue from a manufacturing process.

(155) “Services” or “services,” for the purpose of these Rules only,
means Trade Services, Personal Services, or any combination thereof.

(156) “Signature” means any Written mark, word or symbol that is
made or adopted by a Person with the intent to be bound and that is attached
to or logically associated with a Written document to which the Person
intends to be bound.

(157) “Signed” means, as the context requires, that a Written docu-
ment contains a Signature or that the act of making a Signature has
occurred.

(158) “Small Procurement” means a sourcing method pursuant to
ORS 279B.065.

(159) “Sole-Source Procurement” means a sourcing method by which
an Authorized Agency awards a Contract without competition to a single
source for Supplies and Services, when Written justification demonstrates
no other source is available, in accordance with ORS 279B.075 and OAR
125-247-0275.

(160) “Solicitation” means:

(a) A request by an Authorized Agency for the purpose of soliciting
Offers. This request may take the form of an Invitation for Bid, a Request
for Proposal, a Request for Quotation, a Request for Qualifications or a
similar document; or

(b) The process of notifying prospective Offerors that the Authorized
Agency requests such Offers; or

(c) The Solicitation Document itself. A Solicitation and award process
uses methods identified in ORS 279A.200 through 279A.220 (Cooperative
Procurement); ORS 279B.055 through 279B.060 (bidding and proposals);
ORS 279B.070 (intermediate procurements); ORS 279B.085 (special pro-
curements); ORS 279C.100 through 279C.125 (Architectural, Engineering
and Land Surveying and Related Services); or ORS 279C.300 through
279C.450 (Public Improvements).

(161) “Solicitation Document,” means an Invitation to Bid; a Request
for Proposals; a Writing for a Small, Intermediate, Informal Selection,
Competitive Quote, or Emergency Procurement; a Special Procurement
Solicitation; or other document issued to invite Offers from prospective
Contractors in accordance with ORS 279B or 279C. “Solicitation
Document” includes related documents, either attached or incorporated by
reference, and any changes thereto, issued by an Authorized Agency to
establish an Original Contract that forms the basis for an Agency’s partici-
pation in a Procurement.

(162) “Special Government Body” is defined in ORS 174.117 and

(a) means any of the following:

(A) A public corporation created under a statute of this State and
specifically designated as a public corporation.

(B) A school district.

(C) A public charter school established under ORS chapter 338.

(D) An education service district.

(E) A community college district or community college service dis-
trict established under ORS chapter 341.

(F) An intergovernmental body formed by two or more public bodies.

(G) Any entity that is created by statute, ordinance or resolution that
is not part of state government or local government.

(H) Any entity that is not otherwise described in this section that is:

(i) Not part of state government or local government;

(ii) Created pursuant to authority granted by a statute, ordinance or
resolution, but not directly created by that statute, ordinance or resolution;
and

(iii) Identified as a governmental entity by the statute, ordinance or
resolution authorizing the creation of the entity, without regard to the spe-
cific terms used by the statute, ordinance or resolution.

(b) Subject to ORS 174.117, “Special Government Body” includes:

(A) An entity created by statute for the purpose of giving advice only
to a special government body;

(B) An entity created by a Special Government Body for the purpose
of giving advice to the special government body, if the document creating
the entity indicates that the entity is a public body; and

(C) Any entity created by a Special Government Body described in
Subsection (a) of this section, other than an entity described in paragraph
(B) of this Subsection, unless the document creating the entity indicates that
the entity is not a governmental entity or the entity is not subject to any sub-
stantial control by the Special Government Body.

(163) “Special Procurement” means a sourcing method may be a class
Special Procurement, a contract-specific Special Procurement or both,
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unless the context requires otherwise in accordance with ORS 279B.085
and OAR 125-247-0287.

(a) “Class Special Procurement” is defined in ORS 279B.085 and
means a contracting procedure that differs from the procedures described in
ORS 279B.055, 279B.060, 279B.065 and 279B.070 and is for the purpose
of entering into a series of Contracts over time for the acquisition of a spec-
ified class of Supplies and Services.

(b) “Contract-specific Special Procurement” means a contracting pro-
cedure that differs from the procedures described in ORS 279B.055,
279B.060, 279B.065 and 279B.070 and is for the purpose of entering into
a single Contract or a number of related contracts for the acquisition of
specified Supplies and Services on a one-time basis or for a single project.

(164) “Specification” is defined in ORS 279B.200(3) and means any
description of the physical or functional characteristics, or of the nature of
the Supplies and Services to be procured by an Agency. “Specification”
includes: any requirement for inspecting, testing, or preparing the Supplies
and Services for delivery and the quantities or qualities of Supplies and
Services to be furnished under the Contract. Specifications generally will
state the result to be obtained and occasionally may describe the method
and manner of performance.

(165) “State” means the State of Oregon.

(166) “State Government,” subject to ORS 174.108, means the
Executive Department, the Judicial Department and the Legislative
Department.

(167) “State Procurement Office” means that office of the State
Services Division of the Department designated by the Director to carry out
the authority of the Department under the Public Contracting Code and
these Rules. The authority of the State Procurement Office is described in
OAR 125-246-0170, originating with the Director, delegated to the Chief
Procurement Officer, and subdelegated in writing by the Chief Procurement
Officer to any subdelegatee within the State Procurement Office. When a
Rule refers to the approval of the State Procurement Office, any individual
acting on behalf of the State Procurement Office must be authorized to give
such approval in accordance with OAR 125-246-0170.

(168) “Substantial Completion” is defined in 279C.465 and pursuant
to ORS 12.135 and HB 3022 means the date when the Contractee accepts
in Writing the Construction, alteration or repair of the improvement to real
property or any designated portion thereof as having reached that state of
completion when it may be used or occupied for its intended purpose or, if
there is no such Written acceptance, the date of acceptance of the complet-
ed construction, alteration or repair of such improvement by the Contractee.

(169) “Supplies and Services” includes “Supplies or Services” and
collectively means Goods, Trade Services, Personal Services, and Ordinary
Construction Services separately or in any combination of these terms
thereof as appropriate within the context of the Rule. “Supplies and
Services” includes the terms “goods and services,” “goods or services,” and
“personal services” contained in ORS 279A and 279B. This term does not
include Public Improvements or Architectural, Engineering and Land
Surveying Services, and Related Services, governed under ORS 279C.

(170) “Surplus Property” means all personal property, vehicles and
titled equipment property received by the Department as surplus from fed-
eral government units, state agencies, local governments, and special gov-
ernment bodies for sale to state agencies, political subdivisions of the State,
and private not-for-profit organizations or the general public or any combi-
nation thereof.

(171) “Sustainability” is defined in ORS 184.421 and means using,
developing and protecting resources in a manner that enables people to
meet current needs and provides that future generations can also meet
future needs, from the joint perspective of environmental, economic and
community objectives.

(172) “Threshold” means a specific monetary limitation that distin-
guishes one Procurement method from another, triggers a requirement, or
marks a point of reference or change in Rule. For example, the Thresholds
of $5,000 to $150,000 distinguish Intermediate Procurements under ORS
279B from other methods.

(173) “Trade Services” means all remaining services that do not meet
the definition for Personal Services.

(174) “Transitional Contracts” means all Public Contracts first adver-
tised before March 1, 2005, but not entered into until on or after March 1,
2005. See OAR 125-246-0100(6).

(175) “Unnecessarily Restrictive” is defined in ORS 279B.405(1)(c)
and means that Specifications limit competition arbitrarily, without reason-
ably promoting the fulfillment of the Procurement needs of an Agency.

(176) “Used Oil” is defined in ORS 459A.555 and means a petrole-
um-based oil which through use, storage or handling has become unsuitable
for its original purpose due to the presence of impurities or loss of original
properties.
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(177) “Virgin Oil” means oil that has been refined from crude oil and
that has not been used or contaminated with impurities.

(178) “Work” means the furnishing of all materials, equipment, labor,
and incidentals necessary to successfully complete any individual item or
the entire Contract and the carrying out and completion of all duties and
obligations imposed by the Contract.

(179) “Work Order” means an Ordering Instrument.

(180) “Writing” means letters, characters and symbols inscribed on
paper by hand, print, type or other method of impression, intend to repre-
sent or convey particular ideas or meanings. “Writing” when required or
permitted by law, or required or permitted in a Solicitation Document, also
means letters, characters and symbols made in electronic form and intend-
ed to represent or convey particular ideas or meanings.

(181) “Written” means existing in Writing.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.065, 279A.200, 279B.005 & 279C.110

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06

125-246-0130
Application of the Code and Rules; Exceptions

(1) Code, Rules and Policies. Except as set forth in this Section, an
Agency must exercise all rights, powers and authority related to Public
Contracting in accordance with the Public Contracting Code, Rules, and
applicable Department policies (Policies).

(2) Exceptions for Contracts and Grants. These Rules apply to the fol-
lowing:

(a) Contracts between Agencies;

(b) Contracts between Agencies and Public Bodies;

(c) Contracts between Agencies and the federal government;

(d) For Cooperative Procurements, the Code and these Rules do not
apply to any contractual relationship described in subsections (2)(a)
through (c) of this Rule. The Code, Rules, and policies apply to the con-
tractual relationships between the Agencies and Providers, other states,
tribes, other nations, and any of their public entities; or

(e) Grants. If an agreement includes the substantial involvement of
the grantor in public contracting, it is not a “Grant” as described in ORS
279A.010(1)(i) and OAR 125-246-0110; and the Code, Rules, and Policies
apply to such public contracting.

(3) Exceptions for Agencies. Neither the Code nor these Rules apply
to the Public Contracting activities and entities listed in ORS 279A.025(2)
and (3).

(4) Exception for a Federal Program. Authorized Agencies otherwise
subject to the Code and these Rules may enter into Public Contracts under
a federal program described in ORS 279A.180 and pursuant to OAR 125-
246-0360, without following the procedures set forth in ORS 279B.050
through 279B.085 and 125-247-0250 through 125-247-0690.

(5) Exception for Qualified Rehabilitation Facilities. Agencies other-
wise subject to the Code and these Rules are not subject to the methods set
forth in ORS 279A.200 through 279A.225 (Cooperative Purchasing) or
279B.050 through 279B.085 (Sourcing Methods) and related Rules when
the Agencies procure Supplies and Services pursuant to ORS 279.835
through 279.855 and OAR 125-055-0005 through 125-055-0045
(Acquisition of Supplies and Services from Qualified Rehabilitation
Facilities). Agencies are subject to the remainder of the Code and these
Rules, including but not limited to delegation of authority in accordance
with OAR 125-246-0170.

(6) Exception for Correctional Industries. Agencies otherwise subject
to the Code and these Rules may enter into Contracts with correctional
industries pursuant to the Oregon Constitution, Article 1, Subsection 11,
without being subject to the source selection procedures set forth in either
ORS 279A.200 through 279A.225 (Cooperative Purchasing) or 279B.050
through 279B.085 (Sourcing Methods) and their respective rules.

(7) Exception for Price Agreements. Agencies otherwise subject to the
Code and these Rules are not subject to the methods set forth in ORS
279A.200 through 279A.225 (Cooperative Purchasing) or 279B.050
through 279B.085 (Sourcing Methods) and related Rules when the
Agencies procure Supplies and Services from a DAS Price Agreement or
other Price Agreement. Agencies are subject to the remainder of the Code
and these Rules, including but not limited to delegation of authority in

accordance with OAR 125-246-0170.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.025, 279A.050, 279A.055 & 279A.180
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0140
Procurement Authority

Pursuant to ORS 279A.050, except as otherwise provided in the
Public Contracting Code, for state agencies the Director of the Department
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has all of the rights, powers and authority necessary to carry out the provi-
sions of the Public Contracting Code, and the Department must exercise all
rights, powers and authority in accordance with the Public Contracting
Code. For Agencies, the Department and its Director are the Contracting
Agency described in the Public Contracting Code and represent the
Agencies. Authorized Agencies receive delegated authority pursuant to

OAR 125-246-0170.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050(1)(2)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0150
Applicability of These Rules to Agencies

Agencies subject to the authority of the Director of the Department
must follow these Rules. If an Agency is partially independent of the
authority of the Department and partially subject to the authority of the
Department, that Agency is responsible for obtaining any legal determina-

tion related to these Rules.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0170
Delegation of Authority

(1) Generally.

(a) Purpose. The purpose of this Rule is to specify the policy and pro-
cedures related to the delegation of authority pursuant to the Code, includ-
ing but not limited to authority related to Procurements, approvals, orders,
reports, and other procedures (Authority). This Rule and only this Rule del-
egates this Authority. This Rule consists of the following:

(A) Section (1) applies to all delegations and subdelegations of
Authority (collectively, “Delegations”), modifications of Delegations, and
revocations of Delegations;

(B) Section (2) applies to individuals in the Agencies; and

(C) Section (3) applies to the Chief Procurement Officer.

(b) Policy.

(A) Authority of the Director. Pursuant to ORS 279A.140, the
Department must conduct all Procurements, including Contract
Administration, for the Agencies. Other Sections of the Code authorize spe-
cific actions by the Director of the Department. Pursuant to ORS
279A.050(1) and (2), this Authority of the Department vests only in the
Director of the Department. The Director is ultimately responsible for the
Procurement of the Agencies.

(B) Policy of the Code. The policy of the Code is to clarify responsi-
bilities, instill public confidence, promote efficient use of resources, imple-
ment socioeconomic programs, allow meaningful competition, and provide
a structure that supports evolving procurement methods, pursuant to ORS
279A.015. These Rules support this policy of the Code.

(C) Individual Representation. Public Contracting impacting State
assets require individual representation of the State’s interests. Authority
under these Rules may be delegated only to individuals acting on behalf of
the Agencies and in accordance with this Rule. All individual delegatees
must hold and use this Authority within the scope of their employment by
the Agency and act on behalf of the Agency as the Agency’s representative.
Subdelegations may be in whole or in part pursuant to ORS 279A.075. Any
individual may decline a subdelegation in whole or in part.

(c) Delegation of Authority by this Rule. The Director of the
Department hereby delegates Authority to individuals in the Agencies, only
as set forth in Section (2), and delegates Authority to the Chief Procurement
Officer, including the discretionary power to revoke the Authority hereby
given to individuals in the Agencies, only as set forth in Section (3). A del-
egator or delegatee may also be referred to in this Rule as an “Authorized
Individual.”

(d) Forms of Delegations and Revocations of Authority. ORS
279A.075 provides that the exercise of all authorities in the Code may be
delegated and subdelegated in whole or in part. The form of a Delegation
or revocation of Authority by an Authorized Individual may be by:

(A) This Rule by the Director of the Department;

(B) A Written external or internal policy by an authorized delegator or
revoker;

(C) An Interagency Agreement, signed by the Chief Procurement
Officer and the Authorized Agency; or

(D) A letter or memorandum signed by an authorized delegator or
revoker.

(e) Changes in Individual Representation. If an Agency determines
that an Authorized Individual has ceased to represent that Agency for
Procurement (Absent Individual), then:

(A) The Authority of the Absent Individual automatically reverts back
to the individual who originally delegated the Authority to the Absent
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Individual. The Agency must determine who receives the reverted
Authority in accordance with this Rule. If the Absent Individual is a head
of an Agency or Designated Procurement Officer, the delegator of authori-
ty to that individual must notify the State Procurement Office within thirty
(30) days after the change in representation.

(B) Subdelegations, if any, by an Absent Individual remain in effect
unless and until the Authority of any subdelegatees is modified or revoked
by an Authorized Individual.

(f) Requirements.

(A) Compliance. Authorized Agencies must maintain good contract-
ing procedures in accordance with the Public Contracting Code, related
Rules and policies of the Department. Delegation of Authority does not
exempt anyone from the requirements of the Public Contracting Code,
related Rules, and policies of the Department. To the extent applicable, any
individual receiving delegated Authority is responsible for following the
Public Contracting Code, related Rules, and policies of the Department.

(B) Modifications or Revocations.

(i) Authority. Subject to the conditions of Subsection (ii) below, any
Delegation may be modified or revoked by:

(I) the Director of the Department,

(II) the Chief Procurement Officer in accordance with Section
(©IH

(III) the head of an Agency in accordance with Subsection (2)(a)(B);
or

(IV) the original authorized delegator or successor of this delegator
who made this Delegation being modified or revoked.

(ii) Conditions.

(I) This modification or revocation of a Delegation must be Writing;

(II) The delegatee must receive reasonable notice of the modification
or revocation of the Delegation; and

(IIT) This modification or revocation of a Delegation must be based
upon a determination, as set forth in the related policy of the Department.

(C) Maintenance of Documents. The Authorized Agency must main-
tain copies of letters, memoranda, or agreements granting a Delegation.

(g) Signature. When an Authorized Agency has delegated Authority
pursuant to this Rule, the Authorized Agency’s signature constitutes both
the execution and approval of the Contract, except as described in
Subsections (1)(h), (2)(a)(B), and (2)(b)(F).

(h) Commitment of Funds. ORS 291 and 293, together with the poli-
cies of the State Controller’s Division of the Department, provide for pub-
lic financial administration, including: appropriations, allotments by the
Department, and an individual’s authority to commit or encumber funds,
financially obligate the Agency, and decide to expend funds. This type of
authority may be referred to as commitment, expenditure, obligation,
expenditure decision or signature authority (collectively, Commitment of
Funds).

(2) Delegation to Individuals in Agencies.

(a) Chain of Delegation and Responsibilities.

(A) Head and Designated Procurement Officer of the Agency.

(i) Conditional Delegation. The Director delegates Authority, only as
set forth in this Section (2), to the heads of Authorized Agencies, on the
condition that the heads of Authorized Agencies subdelegate such Authority
to their Agencies’ Designated Procurement Officers, who may further sub-
delegate such Authority in accordance with policies of their Agencies
(Chain of Delegation). Every Authorized Agency must appoint a
Designated Procurement Officer to serve that Authorized Agency; if none
is appointed, the head of the Agency is deemed to be the Designated
Procurement Officer and assumes the Authority, duties and responsibilities
of the Designated Procurement Officer (collectively, “Designated
Procurement Officer”). The heads of the Agencies may not subdelegate
Authority outside this Chain of Delegation, except as provided in
Subsection (2)(a)(B).

(ii) Manner of Appointment. The Authorized Agency determines its
procedure for appointing its Designated Procurement Officer, and this Rule
does not require or imply any inherent Authority in individual(s) or the
Agency in order to make this appointment. The Agency must send a Written
notice of its appointment of the Designated Procurement Officer to the
State Procurement Office.

(B) Exceptions: Head and Other Individuals of the Agency.

(i) Execution of Contracts. Heads of Authorized Agencies may sub-
delegate the Authority to execute Contracts, as described in subsection
(2)(b)(F), to other individuals within their respective Agency, provided this
subdelegation is in accordance with a Written alternative subdelegation
plan, maintained on file with the Agency’s Designated Procurement
Officer.

(ii) Special Procurements of General or Special Counsel Authorized
by the Attorney General, pursuant to OAR 125-247-0295. Heads of
Authorized Agencies may subdelegate the Authority to procure general or
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special counsel authorized by the Attorney General, as described in sub-
section (2)(d)(Q), to other individuals within their respective Agency, pro-
vided the head of the Authorized Agency has determined that the individ-
ual receiving the subdelegation has the requisite skills and knowledge to
carry out the subdelegation. Such subdelegations may be further subdele-
gated within that Authorized Agency, provided the subdelegator has deter-
mined that each individual receiving the Delegation has the requisite skills
and knowledge to carry out the subdelegation.

(iii) Chain of Delegation. Authorized Individuals in accordance with
subsections (2)(a)(B)(i) and (ii) are included in the Chain of Delegation.

(C) Responsibilities. Each individual in the Chain of Delegation
remains responsible for the exercise of Authority by that individual’s sub-
delegatees, and subdelegation does not waive this responsibility. Each del-
egator must determine and document that the delegatee is capable and
accountable for the Procurement. The Designated Procurement Officer,
appointed within each Authorized Agency, is responsible for all delegated
procurement activity on behalf of the Authorized Agency, as described in
this Section (2), except as provided in Subsection (2)(a)(B).

(b) Duties and Responsibilities of Designated Procurement Officers.
The Authority, duties and responsibilities of the Designated Procurement
Officer, pursuant to (2)(a)(A), are as follows:

(A) Serve as the exclusive supervisor and manager of the Authorized
Agency’s Procurement system;

(B) Conduct, supervise and manage the Procurement and the
Procurement Process for the Authorized Agency in accordance with the
Code and these Rules, except for those Procurements conducted by a dele-
gatee to whom the Designated Procurement Officer has delegated
Authority;

(C) Prepare or monitor the use of Specifications or statements of work
for all Procurements of the Authorized Agency;

(D) Issue Solicitations and implement other non-Solicitation methods
for all Procurements of the Authorized Agency in accordance with the Code
and these Rules;

(E) Award Contracts only as authorized in accordance with this Rule;

(F) Execute Contracts, which means causing the signing of Contracts
and performance of all necessary formalities to bring the Contracts into
their final, legally enforceable forms. If the Designated Procurement
Officer is unable to make a Commitment of Funds as described in
Subsection (1)(h), then the head of the Authorized Agency may follow an
alternative subdelegation plan in accordance with Subsection (2)(a)(B)(i).

(G) Comply with the reporting requirements of the Code, these Rules,
and Department policies;

(H) Monitor sourcing decisions, Procurements, development of
Contracts, awarded Contracts, Contract compliance, spend, Delegations,
Special Procurements and exemptions. Monitoring Contract development,
awards, and compliance applies to all Delegations;

(I) Based upon the monitoring described in Subsection (2)(b)(H),
determine opportunities, establish targets, and utilize methods pursuant to
ORS 279A.200 through 279A.220 and 279B.055 through 279B.085 to opti-
mize savings consistent with strategic sourcing.

(c) Delegation by Rule Based Upon Thresholds. By this Rule, the
Director of the Department delegates authority to the heads of all
Authorized Agencies, subject to Section (2)(a)(A) and (B), for the follow-
ing Procurements, including Contract Administration:

(A) Small Procurements of Supplies and Services up to and including
the Threshold of $5,000, pursuant to ORS 279B.065 and related Rules;

(B) Direct appointments of Architectural, Engineering and Land
Surveying Services and Related Services pursuant to OAR 125-248-0200;

(C) Intermediate Procurements of Supplies and Services greater than
$5,000 and not exceeding $150,000, pursuant to ORS 279B.070 and OAR
125-247-0270, provided that the Authorized Agency follows the require-
ments as set forth in the policy of the Department;

(D) Informal Selection Procedures of Architectural, Engineering and
Land Surveying Services and Related Services pursuant to ORS 279C.110
and OAR 125-248-0210, provided that the Authorized Agency follows the
requirements as set forth in the policy of the Department;

(E) Competitive Quotes for Public Improvements estimated not to
exceed $100,000, or not to exceed $50,000 in the case of Contracts for
highways, bridges and other transportation projects, pursuant to OAR 125-
249-0160, provided that the Authorized Agency follows the requirements
as set forth in the policy of the Department;

(F) Competitively Sealed Bidding not exceeding $150,000 and pur-
suant to OAR 125-247-0255 or 125-247-0256;

(G) Competitively Sealed Proposals not exceeding $150,000 and pur-
suant to OAR 125-247-0260 or 125-247-0261;

(H) Sole-Source Procurements not exceeding $150,000 and pursuant
to ORS 279B.075 and OAR 125-247-0275;
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(I) Purchase of Used Personal Property Special Procurements not
exceeding $150,000 and pursuant to OAR 125-247-0288(9);

(J) Reverse Auctions Special Procurements not exceeding $150,000
and pursuant to OAR 125-247-0288(11);

(K) Contract Administration as follows:

(i) For Contracts and Ordering Instruments authorized pursuant to this
Section (2)(c) and (d), the Contract Administration of these Public
Contracts and Ordering Instruments, including but not limited to: appropri-
ate payment approvals, ordering in accordance with the terms of
Department Price Agreements, and the oversight of the Provider(s); but
excluding the Contract Administration described in Subsection (v) below;

(i) The daily or routine Contract Administration of Ordering
Instruments placed against Department Price Agreements and Contracts
procured by the State Procurement Office on behalf of Agencies. This daily
or routine Contract Administration includes but is not limited to: appropri-
ate payment approvals, ordering in accordance with the terms of
Department Price Agreements, and the oversight of the Provider(s);

(iii) Activities specified in Writing by the Chief Procurement Officer
or delegatee;

(iv) Activities specified in a related policy of the Department; and

(v) Notwithstanding Subsection (2)(c)(K)(i) through (iv) above, this
Delegation by Subsection (2)(c)(K) does not include:

(I) The Contract Administration of Department Price Agreements; or

(I) For Contracts procured by the State Procurement Office on behalf
of Agencies, Amendments when the amended value of Contract exceeds
$150,000; and terminations of such Contracts when the amended value of
such Contract exceeds $150,000;

(d) Delegation by Rule Based Upon Type. By this Rule, the Director
of the Department delegates authority to the heads of all Authorized
Agencies, subject to Section (2)(a)(A) and (B), for the following
Procurements, including Contract Administration:

(A) Emergency Procurements, in accordance with ORS 279B.080,
279C.335(5), OAR 125-248-0200, or related Rules;

(B) One-time, nonrepetitive Joint Cooperative Procurements in accor-
dance with OAR 125-246-0430, provided that:

(i) No such Procurement results in:

(I) a Permissive Cooperative Procurement that is open to any Agency
outside of those Agencies jointly named in the original Procurement or

(II) a Price Agreement for repetitive use by any Agency;

(i) No such Procurement of Supplies and Services exceeds the
Threshold of $150,000, including all Amendments, pursuant to OAR 125-
246-0560;

(iii) No such Procurement of Public Improvements exceeds $100,000,
or exceeds $50,000 in the case of Contracts for highways, bridges and other
transportation projects, including Amendments pursuant to OAR 125-246-
0560; and

(iv) The Authorized Agency must follow any related policy of the
Department.

(C) Federal program Procurements not exceeding $150,000 or pur-
suant to a delegation agreement with the State Procurement Office, and in
accordance with ORS 279A.180 and related Rules;

(D) Client Services Special Procurements pursuant to OAR 125-247-
0288(1) and (2);

(F) “Client Services” procured under ORS 279B.055 through ORS
279B.085 and related Rules, including all amendments pursuant to OAR
125-246-0560;

(G) Renegotiations of Existing Contracts with Incumbent Contractors
Special Procurements pursuant to OAR 125-247-0288(3) and as follows:
the Authorized Agency is limited to the same authority delegated to that
Agency with regard to the Original Contract and any Amendments and may
not collectively exceed any Threshold related to its authority to procure the
Original Contract, except this limit may be exceeded with the prior Written
approval of the Chief Procurement Officer or delegatee of the State
Procurement Office;

(H) Advertising Contracts Special Procurements pursuant to OAR
125-247-0288(4);

(I) Equipment Repair and Overhaul Special Procurements pursuant to
OAR 125-247-0288(5);

(J) Contracts for Price Regulated Items Special Procurements pur-
suant to OAR 125-247-0288(6);

(K) Investment Contracts Special Procurements pursuant to OAR
125-247-0288(7);

(L) Food Contracts Special Procurements pursuant to OAR 125-247-
0288(8);

(M) Business Assistance Services Special Procurements pursuant to
OAR 125-247-0288(10);
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(N) Interstate and International Agreements Special Procurements
pursuant to OAR 125-247-0293 or an Interstate Agreements Special
Procurement pursuant to OAR 125-247-0287;

(O) Tribal Agreements Special Procurements pursuant to OAR 125-
247-0294 or an approved Tribal Agreements Special Procurement pursuant
to OAR 125-247-0287;

(P) Special Procurements of General or Special Counsel Authorized
by the Attorney General, pursuant to OAR 125-247-0295.

(e) Supplemental Requested Delegations. Any Agency may submit a
request for a Delegation to the State Procurement Office for authority in
accordance with the Public Contracting Code, this Rule, and the related
policy of the Department.

(A) The Department will identify in policy the necessary require-
ments for requesting and obtaining delegated authority pursuant to this
Rule.

(B) All Delegations must be approved in Writing by the Chief
Procurement Officer and based upon a consideration of relevant factors set
forth in the related policy of the Department.

(3) Delegation to the Chief Procurement Officer:

(a) Powers and Authorities. The Director of the Department delegates
to the Chief Procurement Officer the rights, powers and authority vested in
the Director of the Department to:

(A) Delegate and subdelegate these authorities in whole or in part pur-
suant to ORS 279A.075;

(B) Approve Special Procurement requests, pursuant to ORS
279B.085 and related Rules, and receive filed protests of approvals of
Special Procurements, pursuant to ORS 279B.400(1);

(C) Conduct hearings, approve Agency findings, approve exemption
requests, and issue exemption orders, pursuant to ORS 279C.335,
279C.345, 279C.390, and related Rules;

(D) Create all procedures and Specifications required by the Public
Contracting Code and these Rules;

(E) Receive, maintain, and act upon information contained in reports,
including but not limited to ORS 279A.140(h) and 279C.355, as required
by the Public Contracting Code and these Rules;

(F) Receive and resolve protests pursuant to ORS 279B.400 to
279B.420 and Division 247 Rules, except for appeals from a decision of the
Chief Procurement Officer or delegatee;

(G) Receive notices, conduct hearings, and make decisions regarding
prequalifications, debarments, and Disqualifications pursuant to ORS
279A.110, 279B.425, 279C.450, 200.065(5), and 200.075(1), except for
appeals from a decision of the Chief Procurement Officer or delegatee;

(H) Approve Unanticipated Amendments pursuant to OAR 125-246-
0560(2);

(I) Approve expedited notices for Sole-Source Procurements pursuant
to OAR 125-247-0275;

(J) Procure and administer Cooperative Procurements and receive,
hear, and resolve related protests and disputes, pursuant to ORS 279A.200
through 279A.225 and OAR 125-246-0400 through 125-246-0460;

(K) Approve Brand Name Specifications pursuant to OAR 125-247-
0288(3);

(L) Determine authorization for purchases through federal programs
pursuant to ORS 279A.180 and OAR 125-246-0360; and

(M) Authorize public notice of bids, proposals, and public improve-
ment Contracts to be published electronically and pursuant to ORS
279B.055(4)(c) and 279C.360(1);

(N) Approve the manner and character of retainage pursuant to ORS
279C.560(1)and (5); and

(O) Other actions of the State Procurement Office specifically
required by these Rules.

(b) Duties and Responsibilities of the Chief Procurement Officer. The
authority, duties and responsibilities of the Chief Procurement Officer are
as follows:

(A) Conduct Procurements, including administration of Contracts, for
Agencies.

(B) Develop and maintain State-wide Procurement rules, policies,
procedures and standard contract terms and conditions as necessary to carry
out the Public Contracting Code.

(C) Subdelegate authority in whole or part, based upon consideration
and documentation of one or more of the following factors in making this
decision:

(i) The procurement expertise, specialized knowledge and past expe-
rience of the individual;

(ii) The impact of the subdelegation of the Procurement on efficiency
and effectiveness;

(iii) The individual’s adherence to the Code, these Rules, standards,
procedures and manuals;
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(iv) The ability and assent of the individual to be accountable for the
delegated Procurement; or

(v) The short-term demands upon the staff and resources of the State
Procurement Office, arising from unusual circumstances;

(D) Revoke authority delegated by the Chief Procurement Officer or
in accordance with (3)(d)(F), in whole or part, based upon consideration
and documentation of one or more of the following factors in making this
decision:

(i) The procurement expertise, specialized knowledge and past expe-
rience of the individual;

(ii) The impact of the subdelegation of the Procurement on efficiency
and effectiveness;

(iii) The individual’s adherence to the Code, these Rules, standards,
procedures and manuals; or

(iv) The ability and assent of the individual to be accountable for the
delegated Procurement;

(E) Maintain a file of Written subdelegation authority granted and
revoked under these Rules in accordance with the law;

(F) Provide guidance and leadership on Procurement matters to
Agencies and their employees;

(G) Provide training and instruction opportunities to assure SPO staff
and Agency staff are equipped with necessary knowledge and skills to com-
ply with requirements of the Public Contracting Code, Rules, and
Department policy related to Procurement;

(H) Monitor sourcing decisions, Procurements, development of
Contracts, awarded Contracts, Contract compliance, spend, Delegations,
Special Procurements and exemptions. Report these matters to the
Authorized Agency and Director as appropriate. Monitoring Contract
development, awards, and compliance applies to all Delegations;

(I) Based upon monitoring described in Subsection (3)(b)(H), deter-
mine opportunities, establish targets, and utilize methods pursuant to ORS
279A.200 through 279A.220 and 279B.055 through 279B.085 to optimize
savings consistent with strategic sourcing.

(J) Appoint procurement advisory committees to assist with
Specifications, procurement decisions, and structural change that can take
full advantage of evolving procurement methods as they emerge within var-
ious industries, while preserving competition pursuant to ORS 279A.015.

(c) Delegation by Rule Based Upon Threshold. By this Rule, the
Director of the Department delegates authority to the Chief Procurement
Officer for the following Procurements, including Contract Administration:

(A) Small Procurements of Supplies and Services on behalf of
Agencies and pursuant to ORS 279B.065;

(B) Intermediate Procurements of Supplies and Services greater than
$5,000 and not exceeding $150,000, on behalf of Agencies and pursuant to
ORS 279B.070 and OAR 125-247-0270;

(C) Informal Selection procedures of Architectural, Engineering and
Land Surveying Services and Related Services, on behalf of Agencies and
pursuant to ORS 279C.110 and OAR 125-248-0210;

(D) Competitive Quotes of Public Improvements estimated not to
exceed $100,000, or not to exceed $50,000 in the case of Contracts for
highways, bridges and other transportation projects, pursuant to ORS
279C.410 notes and OAR 125-249-0160; and

(E) All Procurements exceeding the Thresholds for Intermediate
Procurements, Informal Procurements, or Competitive Quotes, pursuant to
ORS 279B.070 and OAR-125-247-0270 (Supplies and Services); ORS
279C.110 and OAR 125-248-0210 (Architectural, Engineering and Land
Surveying and Related Services); and ORS 279C.410 and OAR 125-249-
0210 (Public Improvements), respectively.

(d) Delegation by Rule Based Upon Type. By this Rule, the Director
of the Department delegates authority to the Chief Procurement Officer for
the following Procurements, including Contract Administration:

(A) Cooperative Procurements in accordance with ORS 279A.200
through 279A.225 and OAR 125-246-0400 through 125-246-0460, except
as provided in Section (7)(a)(C) of this Rule; and the State Procurement
Office may delegate this authority by agreement to an Authorized Agency,
provided this Delegation to an Authorized Agency meets the following cri-
teria:

(i) There is no pre-existing Department Price Agreement or
Mandatory Use Agreement;

(ii) The proposed Procurement does not negatively impact DAS Price
Agreements or other Contracts identified by the State Procurement Office;

(iii) A competitive process was used for the original agreement; and

(iv) The initial Solicitation was or will be advertised in Oregon.

(B) Special Procurements pursuant to ORS 279B.085 and related
Rules;

(C) Sole-Source Procurements in accordance with ORS 279B.075 and
OAR 125-247-0275;
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(D) Emergency Procurements in accordance with ORS 279B.080,
279C.335(5), OAR 125-248-0200, or related Rules;

(E) Federal program Procurements in accordance with ORS
279A.180 and OAR 125-246-0360; and

(F) All Procurements otherwise delegated to an Authorized Agency
pursuant to Section (2) if the Chief Procurement Officer, at her or his own
discretion, revokes and assumes this delegated authority, based upon a
determination that any Authorized Agency refuses or fails to comply with

any Delegation described in Section (2).
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.075 & 279A.140
Hist.: DAS 4-2004, . 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 15-
2005(Temp), f. & cert. ef. 12-22-05 thru 5-21-06; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0210
Subcontracting to and Contracting with Emerging Small Businesses;
Disqualification

(1) As set forth in ORS 279A.105, an Authorized Agency may require
a Contractor to subcontract some part of a Contract to, or to obtain materi-
als to be used in performing the Contract from:

(a) A business enterprise that is certified under ORS 200.055 as an
emerging small business; or

(b) A business enterprise that is:

(A) Certified under ORS 200.055 as an emerging small business; and

(B) Is located in or draws its Workforce from economically distressed
areas, as designated by the Oregon Economic and Community
Development Department.

(2) For purposes of ORS 279A.105, a subcontractor certified under
ORS 200.055 as an emerging small business is located in or draws its
Workforce from economically distressed areas if:

(a) Its principal place of business is located in an area designated as
economically distressed by the Oregon Economic and Community
Development Department pursuant to administrative rules adopted by the
Oregon Economic and Community Development Department; or

(b) The Contractor certifies in Writing to the Authorized Agency that
a substantial number of the subcontractor’s employees, or subcontractors
that will manufacture or provide the Goods or perform the Services under
the Contract, reside in an area designated as economically distressed by the
Oregon Economic and Community Development Department pursuant to
administrative rules adopted by the Oregon Economic and Community
Development Department. For the purposes of making the foregoing deter-
mination, the Authorized Agency must determine in each particular
instance what proportion of a Contractor’s subcontractor’s employees or
subcontractors constitute a substantial number.

(3) Authorized Agencies must include in each Solicitation Document
a requirement that Offerors certify in their Offers that the Offeror has not
and will not discriminate against a subcontractor in the awarding of a sub-
contract because the subcontractor is a minority, women or emerging small
business enterprise certified under ORS 200.055. Authorized Agencies
must use a form approved by the State Procurement Office.

(4) Disqualification:

(a) An Authorized Agency may disqualify a Person from considera-
tion of award of the Authorized Agency’s Contracts under ORS 200.065(5),
or suspend a Person’s right to bid on or participate in any Public Contract
pursuant to ORS 200.075(1) after providing the Person with notice and a
reasonable opportunity to be heard in accordance with subsections (d) and
(e) of this section.

(b) As provided in ORS 200.065 and 200.075 an Authorized Agency
may disqualify or suspend a Person’s right to submit an Offer or to partici-
pate in a Contract (e.g., act as a subcontractor) as follows:

(A) For a Disqualification under ORS 200.065, the Authorized
Agency may disqualify a Person upon finding that the Person engaged in
any of the activities made unlawful by ORS 200.065(1) or (2), or if the
Person has been disqualified by another Authorized Agency pursuant to
ORS 200.065.

(B) For a Disqualification under ORS 200.075, the Authorized
Agency may suspend a Person upon finding that the Person engaged in any
of the acts prohibited by ORS 200.075(a) through (c).

(c) An Authorized Agency may disqualify or suspend a Person’s right
to submit Offers or participate in Public Contracts only for the length of
time permitted by ORS 200.065 or 200.075, as applicable.

(d) The Authorized Agency must provide Written notice to the Person
of a proposed Disqualification. The Agency must deliver the Written notice
by personal service or by registered or certified mail, return receipt request-
ed. This notice must:

(A) State that the Authorized Agency intends to disqualify or suspend
the Person;

(B) Set forth the reasons for the Disqualification;

July 2006: Volume 45, No. 7



ADMINISTRATIVE RULES

(C) Include a statement of the Person’s right to a hearing if requested
in Writing within the time stated in the notice and that if the Authorized
Agency does not receive the Person’s Written request for a hearing within
the time stated, the Person must have waived the right to a hearing;

(D) Include a statement of the authority and jurisdiction under which
the hearing will be held;

(E) Include a reference to the particular sections of the statutes and
rules involved;

(F) State the proposed Disqualification period; and

(G) State that the Person may be represented by legal counsel.

(e) Hearing. Upon the Authorized Agency’s receipt of the Person’s
timely request, the Authorized Agency must promptly deliver written noti-
fication and this request to the Chief Procurement Officer. The State
Procurement Office must schedule a hearing upon its receipt of the Person’s
timely request. The State Procurement Office must notify the Person of the
time and place of the hearing and provide information on the procedures,
right of representation and other rights related to the conduct of the hearing
prior to hearing. The Chief Procurement Officer has the discretion to dele-
gate authority under OAR 125-246-0170(3)(a)(G) and specify how the del-

egatee must review and hear Disqualifications.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.200.065, 200.075, 105 & 279A.110
Hist.: DAS 4-2004, . 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0220
Advocate’s Office and OMWESB

(1) The “Governor’s Advocate’s Office for Minority, Women and
Emerging Small Business (Advocate’s Office)” was created in the Office of
the Governor, and the “Advocate for Minority, Women and Emerging Small
Business” is the individual appointed by the Governor to advise the
Governor, Legislature and Director’s Office on issues related to the inte-
gration of minority, women and emerging small business into the main-
stream of the Oregon economy and business sector. The Advocate oversees
the resolution of business concerns with Authorized Agencies impacting
certified disadvantaged, minority, women and emerging small businesses
(DMWESB). The Advocate is also charged with maintaining the Oregon
Opportunity Register and Clearinghouse to facilitate the timely notice of
business and contract opportunities to DMWESB firms certified by the
Office of Minority, Women and Emerging Small Businesses pursuant to
ORS 200.025.

(2) The “Office of Minority, Women and Emerging Small Business”
(OMWESB), located in the Department of Consumer and Business
Services, administers the certification process for the Disadvantaged
Business Enterprise (DBE), Minority Business Enterprise/Women Business
Enterprise (MBEWBE), and Emerging Small Business (ESB) Programs. As
the sole certification authority in Oregon for disadvantaged, minority-and
woman-owned businesses, and emerging small businesses, the Office of
Minority, Women and Emerging Small Business (OMWESB) provides cer-
tification services for disadvantaged, minority, woman and emerging small
businesses, pursuant to ORS 200.025 and 200.055.

(3) A “Disadvantaged Business Enterprise” means a small business
concern which is at least 51 percent owned by one or more socially and eco-
nomically disadvantaged individuals or, in the case of any corporation, at
least 51 percent of the stock of which is owned by one or more socially and
economically disadvantaged individuals and whose management and daily
business operations are controlled by one or more of the socially and eco-
nomically disadvantaged individuals who own it.

(4) An “Emerging Small Business” is a business with its principal
place of business located in this State; a business with average annual gross
receipts over the last three years not exceeding $1 million for construction
firms and $300,000 for non-construction firms business which has fewer
than 20 employees; an independent business (not a subsidiary, affiliate, or
successor company of another business whose average gross receipts would
exceed the stated limits); and a business properly licensed and legally reg-
istered in this State.

(5) A “Minority or Women Business Enterprise” is a small business
concern which is at least 51 percent owned by one or more minorities or
women, or in the case of a corporation, at least 51 percent of the stock of
which is owned by one or more minorities or women, and whose manage-
ment and daily business operations are controlled by one or more of such
individuals, pursuant to ORS 200.005.

(6) The general policy of the Department and these Rules is to expand
economic opportunities for Disadvantaged Business Enterprises, Minority
Business Enterprises, Women Business Enterprises and Emerging Small
Businesses by exposing them to contracting and subcontracting opportuni-
ties available through Public Contracts, pursuant to ORS 279A.105 and
based upon the Legislative findings set forth in ORS 200.015.

(7) The Agency must support the participation of Minority, Women
owned and Emerging Small Businesses in its purchasing processes by noti-
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fying the Advocate for Minority, Women and Emerging Small Business as
required under ORS 200.035.

(8) When a Public Improvement Contract is less than $100,000 and
the Offerors are being drawn exclusively from a list of Certified Emerging
Small Businesses maintained by the Office of Minority, Women and
Emerging Small Business, the Authorized Agency may let the Contract
without formal competitive sourcing methods after a good faith effort to
obtain a minimum of three competitive Quotes from Emerging Small
Businesses. To obtain maximum exposure for all firms and guard against
favoritism, care must be taken to obtain Quotes from different firms each
time the list is used. The Authorized Agency must keep a Written record of
the source and amount of the Quotes received and comply with the appli-
cable requirements of this Rule.

(9) In carrying out the policy of affirmative action, an Authorized
Agency may rely upon ORS 279A.100 and advice of legal counsel regard-
ing its application.

(10) No Special Procurement pursuant to ORS 279B.085 and no
exemption pursuant to ORS 279C.335 approved by the Chief Procurement
Officer waives or excepts the requirement of notice to the Governor’s
Advocate for Minority, Women and Emerging Small Businesses in accor-
dance with ORS 200.035 and any DAS policy. All Agencies must comply

with ORS 200.035, notwithstanding the Public Contracting Code.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.100 & 279A.105
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0300
Preference for Oregon Supplies and Services; Tie-Offers

(1) Award When Offers Identical. When an Authorized Agency
receives Offers identical in price, fitness, availability and quality, and
chooses to award a Contract, the Authorized Agency must award the
Contract based on the following order of precedence:

(a) The Authorized Agency must award the Contract to the Offeror
among those submitting identical Offers, who is offering Supplies and
Services or Architectural, Engineering or Land Surveying Services, or
Related Services, that have been manufactured or produced in Oregon. For
the purposes of this Rule only, Supplies and Services includes
Architectural, Engineering or Land Surveying Services, or Related
Services; see OAR 125-248-0230(2).

(b) If two or more Offerors submit identical Offers, and they all offer
Supplies and Services manufactured or produced in Oregon, the Authorized
Agency must award the Contract by drawing lots among the identical
Offers.

(c) If the Authorized Agency receives identical Offers, and none of
the identical Offers offer Supplies and Services manufactured or produced
in Oregon, then the Authorized Agency must award the Contract by draw-
ing lots among the identical Offers. The Offerors that submitted the identi-
cal Offers subject to the drawing of lots must be given notice and an oppor-
tunity to be present when the lots are drawn. The Authorized Agency must
provide to the Offerors who submitted the identical Offers notice of the
date, time and location of the drawing lots and an opportunity for these
Offerors to be present when the lots are drawn.

(d) Offers received in response to an Intermedaite Procurement are
identical if the Offers equally best serve the interests of the Authorized
Agency in accordance with ORS 279B.070(4).

(2) Determining if Offers are Identical. An Authorized Agency must
consider Offers identical in price, fitness, availability and quality as fol-
lows:

(a) Bids received in response to an Invitation to Bid are identical in
price, fitness, availability and quality if the Bids are Responsive and offer
the Supplies and Services described in the Invitation to Bid at the same
price.

(b) Offers received in response to a Request for Proposals are identi-
cal in price, fitness, availability and quality if they are Responsive and
achieve equal scores when scored in accordance with the evaluation crite-
ria set forth in the Request for Proposals. While qualifications are the pri-
mary criteria, whenever an Authorized Agency determines that the Services
offered by two or more individuals or firms are equally able to meet that
Agency’s needs and are of equal value, that Agency must award the
Contract to the individual or firm offering the Service at the lowest price.

(c) Proposals received in response to a Special Procurement conduct-
ed pursuant to ORS 279B.085 are identical in price, fitness, availability and
quality if, after completing the contracting procedure approved by the State
Procurement Office, the Authorized Agency determines, in Writing, that
two or more Proposals are equally Advantageous to the Authorized Agency.

(3) Determining if Supplies and Services are Manufactured or
Produced in Oregon. For the purposes of complying with Section 1 of this
Rule, Authorized Agencies must determine whether a Contract is predomi-
nantly for Goods, Trade Services or Personal Services and then use the
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predominant purpose to determine if the Goods, Trade Services or Personal
Services are manufactured or produced in Oregon. Authorized Agencies
may request, either in a Solicitation Document, following Closing, or at any
other time the Authorized Agency determines is appropriate, any informa-
tion the Authorized Agency may need to determine if the Supplies and
Services are manufactured or produced in Oregon. An Authorized Agency
may use any reasonable criteria to determine if Supplies and Services are
manufactured or produced in Oregon, provided that the criteria reasonably
relate to that determination, and provided that the Authorized Agency
applies those criteria equally to each Offer.

(4) Procedure for Drawing Lots. When the Rule calls for the drawing
of lots, the Authorized Agency must draw lots by a procedure that affords
each Offeror subject to the drawing a substantially equal probability of
selection, and that does not allow the person making the selection the
opportunity to manipulate the drawing of lots to increase the probability of

selecting one Offeror over another.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.120
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0310
Reciprocal Preferences

When evaluating Offers pursuant to OAR 125-247-0255 through 125-
247-0261, 125-249-0390 or 125-249-0640 through 125-249-0660,
Authorized Agencies must add a percentage increase to the Offer of a
Nonresident Offeror equal to the percentage, if any, of the preference that
would be given to that Offeror in the state in which the Offeror resides. An
Authorized Agency may rely on the list prepared and maintained by the
Department pursuant to ORS 279A.120(4) to determine both:

(1) Whether the Nonresident Offeror’s state gives preference to in-
state Offerors; and

(2) The amount of such preference.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.120

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0321
Recycling Policy

(1) The Department promotes the Procurement by all Authorized
Agencies of products made from Recycled Materials in accordance with
ORS 279A.125 and 279A.270.

(2) When purchasing Goods, or pursuant to Subsection (2)(c),
Personal Services that relate to the use of recovered resources and Recycled
Materials, Authorized Agencies must:

(a) Review the procurement Specifications currently utilized in order
to eliminate, wherever economically feasible, discrimination against the
Procurement of recovered resources or Recycled Materials;

(b) Develop purchasing practices that, to the maximum extent eco-
nomically feasible, assure purchase of materials which are recycled or
which may be recycled or reused when discarded. The Department will
make Recycled Products and materials available to Authorized Agencies
whenever they can be obtained;

(c) Provide incentives for the maximum possible use of recovered
resources and Recycled Materials, wherever economically feasible, in all
procurement Specifications issued.

(3) Pursuant to ORS 279A.125, notwithstanding provisions of law
requiring the Department to award a Contract to the lowest or best Offeror,
the State Procurement Office must give preference to the procurement of
Goods manufactured from Recycled Materials, if the Recycled Product’s
costs do not exceed the costs of nonrecycled products by more than 5%, or
a higher percentage if a Written determination is made by the State
Procurement Office. The requirements of ORS 279A.125 may be applied to
Authorized Agencies by agreement or policy of the Department.

(4) The Offeror must indicate in the Offer, the materials considered
relevant to the 5% preference. The 5% preference will only apply to the
value of that portion of the Offer that offers non-paper products containing
verifiable recycled contents.

(5) All Contracts must require Contractors to use, in the performance
of the Contract Work, to the maximum extent economically feasible,
Recycled Paper;

(a) All Contracts must require Contractors to use, in the performance
of the Contract Work, to the maximum extent economically feasible, recy-
cled PETE products, as well as other recycled plastic resin products.
“Recycled PETE products” means a product containing post-consumer
polyethylene terephthalate material. The Department must provide guide-
lines to Authorized Agencies and Contractors on the availability of neces-
sary Goods that contain recycled PETE, as well as other recycled plastic
resin supplies and materials; the Department must also identify suppliers
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able to provide necessary Goods containing recycled PETE, as well as other
recycled plastic resin supplies and materials, pursuant to ORS 279A.150.

(b) All Authorized Agencies must include the following language in
any Invitation to Bid or Request for Proposal: “Vendors must use recycla-
ble products to the maximum extent economically feasible in the perform-
ance of the contract Work set forth in this document,” pursuant to ORS
279B.270(2); and

(c) The Department must include Recycled Product purchasing infor-
mation within publications and training programs provided to local gov-
ernments requesting state government purchasing assistance, pursuant to

ORS 279A.145.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.125, 279A.145, 279A.150, 279B.270 & 279B.280
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0322
Preference for Recycled Materials

(1) Notwithstanding provisions of law requiring an Authorized
Agency to award a Contract to the lowest or best Offer of a Provider, and
in accordance with ORS 279A.125 and Subsection (2) of this Section, an
Authorized Agency charged with the Procurement of Goods for any public
use must give preference to the Procurement of Goods manufactured from
Recycled Materials whenever the Authorized Agency uses Competitive
Sealed Bidding or Competitive Sealed Proposals pursuant to ORS
279B.055 or 279B.060, respectively, and as set forth in this Rule.

(2) In comparing Goods from two or more Offerors, if at least one
Provider offers Goods manufactured from Recycled Materials and at least
one Provider does not, an Authorized Agency must select the Provider
offering Goods manufactured from Recycled Materials if each of the fol-
lowing four conditions exists:

(a) The Recycled Product is available;

(b) The Recycled Product meets applicable standards;

(c) The Recycled Product can be substituted for a comparable non-
recycled product; and

(d) The Recycled Product’s costs do not exceed the costs of non-recy-
cled products by more than five percent (5%), or a higher percentage if a
Written determination is made by the Authorized Agency and set forth in
the Solicitation Document. When making this determination, the
Authorized Agency must consider the costs of the Goods following any
adjustments the Authorized Agency makes to the price of the Goods after
evaluation pursuant to OAR 125-246-0310.

(3) For the purposes of this Section, an Authorized Agency must
determine if Goods are manufactured from Recycled Materials in accor-
dance with standards established by the State Procurement Office.

(4) Providers must certify in their Offers:

(a) The minimum, if not exact, percentage of Recycled Product in all
materials and supplies offered; and

(b) Both the post-consumer and secondary waste content thereof.
Providers may certify a zero percent Recycled Product content. This certi-
fication applies to Public Improvement products and all other
Procurements.

(5) To be eligible for a preference under ORS 279A.125 and this Rule:

(a) The Provider must indicate which materials and supplies contain
verifiable recycled content; and

(b) Such products must meet the requirements of ORS 279A.125 and
this Rule.

(6) A preference under ORS 279A.125 will only be applied to those
products in the Offer that contain verifiable recycled content.

(7) Offers that contain false information about (i) the percentage of
Recycled Product, post-consumer and secondary waste content, or (ii) ver-
ifiable recycled content, must be rejected as nonresponsive, and the
Provider offering false information may be deemed non-responsible.

(8) Contracts awarded as a result of a preference under ORS
279A.125 are subject to such investigation, including but not limited to,
audits, plant visitations, examination of invoices, laboratory analysis, and
other documents, etc., as the Department deems necessary to confirm that
the products supplied therein contain the percentages of Recycled Product,
post-consumer and secondary waste stated in the Offer.

(9) Failure to provide products containing the percentages of
Recycled Product, post-consumer and secondary waste stated in the Offer
may result in:

(a) The Provider reimbursing the State for the portion of the Contract
Price that is attributable to the preference applied under ORS 279A.125;

(b) Contract termination; or

(c) Both (a) and (b), or such other remedies as the Department deems
appropriate.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.125
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-246-0323
Recycled Paper and Paper Products

(1) The Department promotes the use of Recycled Paper and paper
products, and no less than 35% of Authorized Agency Procurements of
paper products may be from Recycled Paper Products, pursuant to ORS
279A.155.

(2) The State Procurement Office or its delegatees must make avail-
able to Agencies paper and paper products that contain significant quanti-
ties of Recycled Materials in all grades where it can be obtained. The State
Procurement Office and Authorized Agencies must purchase Recycled
Paper and paper products when the cost of such Recycled Paper or paper
products is no more than five (5%) higher than the cost of the same quali-
ty paper or paper products containing little or no Recycled Paper. The State
Procurement Office and Authorized Agencies must give a preference of up
to five percent (5%) pursuant to ORS 279A.125(2), to suppliers of
Recycled Paper and paper products, over the lowest price of non Recycled
Paper and paper products if the fitness and quality of the Recycled Paper
content paper meet Specification requirements and the type of Recycled
Paper content is equivalent to the same type of virgin material.

(3) Except as provided in this Rule and regardless of cost, the State
Procurement Office or its delegatees must make Recycled Paper and paper
products available to Authorized Agencies through a Recycled Paper agree-
ment. Authorized Agencies that find it economically feasible to exceed the
incentive in Section (2) of this Rule for Recycled Paper may do so either by
use of agreements for Recycled Paper or by indicating on their purchase
request the percentage of Recycled Paper incentive, which is economically

feasible for them.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.125 & 270A.155
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0330
State Procurement

(1) The Department must conduct all Procurements and administer
the contracting for Supplies and Services; Architectural, Engineering and
Land Surveying Services, and Related Services; and Public Improvements
for the Agencies, pursuant to ORS 279A.140 and 279C.105(1). Delegations
of authority in accordance with OAR 125-246-0170 do not relieve the
Department of this responsibility. To advance the conduct of Procurements
including administration of Contracts, the State Procurement Office pro-
vides leadership and services for innovative, responsive, and accountable
public Procurement. The following Sections (2) through (4) of this Rule
applies only to Trade Services, Personal Services, and Architectural,
Engineering and Land Surveying and Related Services (for the purposes of
this Rule only, “Services”).

(2) Independent Contractor Status. The Authorized Agency must
develop a Statement of Work for Trade or Personal Services, including
Architectural, Engineering and Land Surveying Services, and Related
Services, that will not result in an employee relationship with the potential
Contractor. The Authorized Agency and Contractor(s) must complete the
Independent Contractor Certification whether by contract provision or form
approved by the State Procurement Office (Independent Contractor
Certification). If the individual cannot certify Independent Contractor sta-
tus, the Authorized Agency may not contract with the individual using a
Trade or Personal Services Contract, including Architectural, Engineering
and Land Surveying Services, and Related Services, except as otherwise
allowed in Subsection (2)(f) of this Rule:

(a) An Independent Contractor Certification must be part of each
Contract;

(b) If the Contractor is a corporation, the Independent Contractor
Certification is still required.

(c) If the nature of the Services or project is such that an
employee/employer relationship will exist, the Authorized Agency must
hire the individual through normal personnel procedures.

(d) The Contract must include the Contractor’s legal name, address,
and Social Security or federal tax identification number.

(e) The Contract must provide that the Contractor is responsible for
federal Social Security, except those categories excluded by law, and for
any federal or state taxes applicable to the contract payment.

(f) When a Contractor cannot certify that the Contractor meets the
definition of “independent contractor,” is customarily engaged in an inde-
pendently established business, and meets at least three of the requirements
for such a business in accordance with ORS 670.600, then the Authorized
Agency may contract with the Contractor only if the State Procurement
Office, in consultation with the Department of Justice, approves the
Contract upon a determination by the State Procurement Office that the
Contractor is an Independent Contractor and the Contract will not result in
undue risk to the State.
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(3) Tax Compliance. No Contract or other agreement for more than
$1,000 may be entered into, renewed or extended with any Person unless
the Person certifies in Writing, under penalty of perjury, that the Person is
not in violation of any tax laws described in ORS 305.385(6) and (7).

(4) Requirements to Transact Business in Oregon:

(a) A Contractor who is a corporation, partnership, or who has an
assumed business name must be registered with the Secretary of State
Office in accordance with ORS chapters 58, 60, 62, 63, 65, 67, 70, and 648.
This registration is the obligation of the Contractor, not the Agency.

(b) In addition, for Contracts requiring the services of one or more
architects, engineers, and land surveyors, these Consultants must be regis-
tered with the appropriate licensing boards under the provisions of ORS

671.020, 672.020, and 672.025.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070 & Sec. 335, Ch. 794, OL 2003 (HB 2341)
Stats. Implemented: ORS 279A.140 & 279C.105(1)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0335
Authority and Standards for Personal Services Contracts

(1) Application. For the purposes of this Rule only, “Personal
Services” includes Architectural, Engineering and Land Surveying
Services, and Related Services.

(2) Identification of Personal Services Contracts.

(a) Pursuant to ORS 279A.140(2)(h), the State Procurement Office
may designate Contracts or classes of Contracts as Personal Services
Contracts for the purposes of reporting Personal Services Contracts in
accordance with ORS 279A.140 and identifying the appropriate required
procedures in accordance with ORS 279A.070 and 270A.140. In the event
of uncertainty or disagreement as to the status of any particular Contract or
class of Contracts, the State Procurement Office may determine whether a
particular contract is a Personal Services Contract.

(b) The Authorized Agency must identify within the Contract that the
Authorized Agency is contracting for Personal Services. A failure to ade-
quately describe Personal Services within the Contract will not invalidate
the Procurement or Contract if the Authorized Agency properly used a
sourcing method pursuant to ORS 279B.055 through 279B.085 or
279C.100 through 279C.125 and substantially followed the related Rules
regarding screening, selection, evaluation, award, and approval in accor-
dance with these Rules, OAR 125-246-0345 through 125-246-0355 or 125-
246-0100 through 125-246-0320.

(3) Independent Contractor. An Authorized Agency may, within the
limits of its delegation under OAR 125-246-0170 and its legislatively
approved budget, Contract for Personal Services with Providers who are
Independent Contractors. “Independent Contractor” means a Person who
provides services to an Authorized Agency in which the Authorized Agency
neither controls nor has the right to control the means or manner by which
Work is performed. The Authorized Agency may control the results of the
services, but not control the means or manner of Contractor’s performance
of the Work.

(4) Within the parameters of employment, Workers’ compensation,
and other relevant state and federal laws, and after meeting any collective
bargaining agreements, an Authorized Agency may contract for Personal
Services when:

(a) The Authorized Agency has complied with any labor-related
agreements;

(b) The Work cannot be done in a reasonable time with the Authorized
Agency’s own Workforce;

(c) An independent and impartial evaluation is required; or

(d) It will be less expensive to contract for the Work.

(5) The Authorized Agency may not use Personal Services Contracts
to obtain and pay for the services of an employee. If a Contractor is not an
Independent Contractor, the Authorized Agency may not enter into a
Personal Services Contract with the Contractor; instead, the Authorized
Agency must follow personnel policies for employment options.

(6) Contracting Out for Services Provided by Employees.

(a) Where the Authorized Agency is contemplating contracting for
Work performed by Authorized Agency employees represented by a labor
organization, the Authorized Agency must review the relevant collective
bargaining agreement to ensure the contract complies with the provisions
and, if applicable, the requirements of ORS 279A.140.

(b) Whenever the Authorized Agency pays more in a given 12-month
period to a Provider under a Personal Services Contract for services histor-
ically performed by state employees than would have been paid to the
Authorized Agency employee performing the same Work, the Authorized
Agency must report that fact, with a justifying statement to the Department.

The report must be made at the conclusion of each fiscal year.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-246-0345
Procedures for Personal Services Contracts.

(1) Contract Forms for Architectural, Engineering and Land
Surveying Services, and Related Services. Authorized Agencies must com-
ply with OAR 125-248-0300(1).

(2) Contract Forms for other Contracts for Personal Services.
Authorized Agencies must use one of the forms provided or approved by
the State Procurement Office for Contracts for Personal Services.

(a) If an Authorized Agency obtains approval in accordance with this
Rule, it may enter into a Contract for Personal Services containing terms
and conditions other than those in the approved form for one-time acquisi-
tions of Personal Services. The Authorized Agency must provide the State
Procurement Office with a copy of the proposed Contract for Personal
Services that shows the specific terms or conditions that the Authorized
Agency wishes to revise. The Authorized Agency must obtain State
Procurement Office approval of any revisions to the terms and conditions
of the form, other than revisions to exhibits included with the form before
it enters into the Contract for Personal Services. The State Procurement
Office may approve such a revision to its form Contract for Personal
Services by facsimile, email, letter or any other method that provides an
objective means to verify State Procurement Office approval.

(b) Upon an Authorized Agency’s request, the State Procurement
Office may approve a revised form Contract for repeated use for a specific
class or classes of transactions.

(c) The Authorized Agency must review the approved Contract form
at least every two years. If upon review the Authorized Agency revises the
Contract form, the Authorized Agency must obtain State Procurement
Office approval prior to using the revised Contract form.

(3) Screening, Selection, Evaluation and Award Procedures. An
Authorized Agency must follow the procedures set forth in Division 248 of
these Rules when contracting for Architectural, Engineering and Land
Surveying Services, and Related Services. For all other Contracts for
Personal Services, an Authorized Agency must select a sourcing method
from the seven methods available pursuant to ORS 279B.055 through
279B.085 and follow the screening, selection, evaluation and award proce-
dures set forth for the selected sourcing method in Division 247 of these
Rules.

(4) Amendments and Reinstatements. The procedures for
Amendments and reinstatements are found in OAR 125-246-0560 and 125-
246-0570, respectively. Procedures for Amendments and reinstatements for
Architectural, Engineering and Land Surveying Services, and Related

Services are found in OAR 125-248-0340 and 125-248-0310, respectively.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.70 & 279A.140(h)(B)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0350
Approval of Personal Services Contracts

(1) Application. For the purposes of this Rule only, “Personal
Services” includes Architectural, Engineering and Land Surveying
Services, and Related Services.

(2) State Procurement Office Approval. Except as provided in OAR
125-246-0170, the State Procurement Office must approve all Personal
Services Contracts exceeding $150,000 before the Authorized Agency exe-
cutes the Contract.

(3) Requisite Approvals First. All requisite approvals must be
obtained, including the approval of the Attorney General, if required,
before any Personal Services Contract entered into by an Authorized
Agency becomes binding upon the State and before any service may be per-
formed or payment made under the Contract, unless the Contract is exempt
from the prohibition against services being performed before review for
legal sufficiency is obtained under ORS 291.047(6).

(4) Legal Sufficiency Review. The State Procurement Office may not
approve a Personal Services Contract calling for payment of more than
$75,000 before the Attorney General approves this Personal Services
Contract, if the review and approval of the Attorney General is required
under ORS 291.047 or 291.049.

(5) Types of Approvals.

(a) When Attorney General legal sufficiency approval is required
under ORS 291.047, the Authorized Agency must seek legal approval;

(b) When an Authorized Agency contracts for services normally pro-
vided by another Authorized Agency or for services for which another
Authorized Agency has statutory responsibilities, the Authorized Agency is
required to seek the other Authorized Agency’s approvals, prior to final
approval by the State Procurement Office. Examples of these special
approvals include, but are not limited to:

(A) Department, Risk Management Division for providing tort liabil-
ity coverage.
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(B) Department, Information Resource Management Division
(IRMD), Publishing and Distribution for printing services;

(C) Department, State Controller’s Division for accounting services;

(D) Office of the Treasurer, Debt Management Division for financial
and bond counsel services (bond counsel services also require the approval
of the Attorney General); and

(E) Department, Information Resources Management Division for
information-system related and telecommunications services. The
Authorized Agency is also encouraged to use this Division’s Enterprise
Planning and Policy Section as a resource in carrying out information sys-
tem-related projects. This may include:

(i) Assistance to the Authorized Agency in developing Statements of
Work related to information system projects;

(ii) Reviews to assure consistency with State standards and direction;
and

(iii) A listing of vendors that provide information system-related serv-
ices.

(c) The Authorized Agency’s and Contractor’s execution must be
obtained;

(d) The State Procurement Office approval, when required, is last.
The State Procurement Office must use its best efforts to approve all
Personal Services Contracts within five (5) business days. A longer period
might be necessary for Contracts that are incomplete or Contracts where
additional information must be acquired.

(6) Attorney or Financial Auditing Services.

(a) The Attorney General has sole authority to contract for attorney
services. Only the Attorney General may grant exceptions in Writing on a
case-by-case basis;

(b) The Secretary of State Audits Division has sole authority to con-
tract for financial auditing services. Only the Secretary of State Audits

Division may grant exceptions in Writing on a case-by-case basis.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.140(2)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0353
Reporting Requirements for Personal Services Contracts

(1) Application. For the purposes of this Rule only, “Personal
Services” includes Architectural, Engineering and Land Surveying
Services, and Related Services.

(2) The State Procurement Office maintains an electronic reporting
system within ORPIN for the Authorized Agency and a report form for
reporting Personal Services Contracts. The Authorized Agency must submit
this report form to the State Procurement Office for each Contract and sub-
sequent Contract Amendment. The report form must include the Authorized
Agency name, not-to-exceed amount of the Contract, the name of the
Contractor, the duration of the Contract, and its basic purpose. The State
Procurement Office will provide a copy of the report form for an
Authorized Agency without access to the ORPIN. Whenever an Authorized
Agency pays more in a calendar year under a Personal Services Contract
for services historically performed by state employees than the Authorized
Agency would have paid to the Authorized Agency’s employees perform-
ing the same Work, the Authorized Agency must so report to the
Department and include in the report a statement of justification for the
greater costs, pursuant to ORS 279A.140(2)(h)(A)(i).

(3) The State Procurement Office must submit a report to the
Legislature concerning Authorized Agency use of Personal Services
Contracts. This report must include the name of the Authorized Agency, the
not-to-exceed amount of the Contracts, the name(s) of Contractor(s), the
duration of Contract(s) and the basic purpose of the Contract(s). The report
must also include the total dollar figure of all Personal Services Contracts
for each fiscal year.

(4) The State Procurement Office maintains an electronic file of
Personal Services Contracts report forms for public review. The electronic
file includes a justification statement, when applicable, and documentation
of the selection process for each Contract.

(5) The Authorized Agency must keep in the Procurement File all
Personal Services Contracts, justification statements, when applicable, doc-
umentation of the selection process for each Contract, and the report forms
in compliance with OAR 166-300-0015(7) and any other applicable laws.

(6) Personal Services Contracts submitted to the State Procurement
Office for approval or filing must include the report form. The Authorized
Agency’s Procurement File should include detailed documentation of the
process.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.140(h)(A)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-246-0355
Procurement Files

(1) Application. This Rule applies to Procurement Files, as defined in
OAR 125-246-0110.

(2) Actions. All Written documents delivered to an Agency from the
Department, Chief Procurement Officer, or State Procurement Office,
whether the documents relate to approvals, revocations, orders, modifica-
tions, or other actions (Actions), must be maintained in a Procurement File
related to the documents’ subject matter and Action.

(3) Procurements Exceeding Thresholds. This Section (3) applies
only to Procurements exceeding the Intermediate Procurement Threshold
for Supplies and Services; the Informal Selection Threshold for
Architectural, Engineering and Land Surveying Services; and the
Competitive Quotes Threshold for Public Improvements pursuant to OAR
125-247-0270, 125-248-0210, and 125-249-0160, respectively, unless a
policy established by the Department provides otherwise. Each Agency’s
Procurement File must contain:

(a) An executed Contract, if awarded;

(b) The record of the actions used to develop the Contract;

(c) A copy of the Solicitation, if any;

(d) Any required findings or statement of justification for the selec-
tion of the Provider and sourcing method pursuant to ORS 279A.200
through 279A.220 (Cooperative Procurement); 279B.055 through 085
(seven methods for Supplies and Services); 279C.100 through 279C.125
(Architectural, Engineering and Land Surveying and Related Services); or
ORS 279C.300 through 279C.450 (Public Improvements); and

(e) Documentation of Contract Administration pursuant to OAR 125-
246-0555.

(4) Each Authorized Agency’s Procurement File may also contain, if
required by the Code or these Rules:

(a) A list of prospective Providers notified of any Solicitation;

(b) The method used to advertise or notify prospective Providers;

(c) A copy of each Offer that resulted in the Award of a Contract;

(d) The method of evaluating Offers, the results of the evaluation, and
basis of selection;

(e) The record of any Negotiation of the Statement of Work and
results;

(f) A record of all material Communications regarding the Solicitation
by interested Providers pursuant to OAR 125-246-0635;

(g) All information describing how the Provider was selected, includ-
ing the basis for awarding the Contract;

(h) A copy of the Request for Special Procurement, if any;

(i) Documentation for a Federal Program purchase pursuant to OAR
125-246-0360;

(j) Documentation related to Cooperative Procurements pursuant to
OAR 125-246-0410 et. seq.; and

(k) Any Written documentation of an Action, as described in Section
(2) above.

(5) The Agency must maintain Procurement Files, including all doc-
umentation, for a period in compliance with OAR 166-300-0015(7) and
any other applicable laws. Procurement Files must be made immediately

available for review upon the request of the State Procurement Office.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0360
Purchases Through Federal Programs

(1) Exemption. An Authorized Agency may purchase certain author-
ized Supplies and Services through General Service Administration (GSA)
federal programs or federal Contracts (Federal Programs) without
Competitive Sealed Bidding, Competitive Sealed Proposals or other com-
petition required under ORS 279B.050 to 279B.085, provided that the
Authorized Agency has federal authorization to purchase through the
Federal Program and follows the procedures set forth in this rule.

(2) Federal Authorization:

(a) The Federal Programs named in ORS 279A.180 are accessible to
Authorized Agencies for purchasing Supplies and Services. In addition, by
this Rule, the Director of the Department (Director) hereby makes the
determination pursuant to ORS 279A.180, that the GSA Order of 2000 and
any subsequent revisions or updating of this GSA Order of 2000 (GSA
Orders) describe other Federal Programs that, under federal law, are simi-
lar to 10 U.S.C. 381 or Section 211 of the Electronic Government Act of
2002 in effectuating or promoting transfers of property to Authorized
Agencies; therefore, Authorized Agencies may purchase through those
Federal Programs described in a GSA Order without making individual
requests for determination to the Director.

(b) If an Authorized Agency desires to purchase through another
Federal Program that is not expressly named in ORS 279A.180 or a GSA
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Order, the Authorized Agency must request in Writing a determination from
the Director or the Director’s designated representative. In the request, the
Authorized Agency must document that the federal government has author-
ized states, including the Authorized Agency, to purchase through the pro-
posed Federal Program. The request of the Authorized Agency and the
determination by the Director or representative must be limited to those
other Federal Programs described in ORS 279A.180 that, under federal law,
are similar to 10 U.S.C. 381 or Section 211 of the Electronic Government
Act of 2002 in effectuating or promoting transfers of property to
Authorized Agencies.

(c) If no federal authorization exists as described in Sections (2)(a)
and (b) of the Rule, then an Authorized Agency is not permitted to purchase
through any Federal Program.

(3) Procedures. To purchase through a Federal Program, an
Authorized Agency must document in its Procurement File that:

(a) The federal authority for the Authorized Agency to purchase
through the Federal Program, referring to ORS 279A.180, a GSA Order, or
the State Procurement Office’s approval of an Authorized Agency’s request.

(b) The acquisition meets the Authorized Agency’s needs;

(c) The price and other terms of the acquisition are Advantageous to
the State;

(d) No Department Price Agreement for the authorized Supplies and
Services exists, based upon the Authorized Agency’s inquiry through
ORPIN;

(e) The Authorized Agency has considered the acquisition’s impact
upon local business as follows:

(A) If the Procurement is in excess of $5,000, the Authorized Agency
has given timely notice through ORPIN of its needs, reasons, and intent to
procure through a Federal Program;

(B) The Authorized Agency has provided a reasonable time period
under the circumstances for individuals to respond to the notice and send
Written comments to the Authorized Agency; and

(C) The Authorized Agency has considered any comments and
replied, if appropriate, before proceeding with its Procurement through a
Federal Program. This Rule provides for an informal opportunity to com-
ment to and be considered by the Authorized Agency, in lieu of the formal
notice requirements for Solicitations in excess of $5,000 pursuant to ORS
200.035.

(f) State and local preference programs, including but not limited to
the Inmate Work Program of ORS 279.015, the Products of Disabled
Individuals Program of ORS 279.835 to 850, and state requirements
Contracts under OAR 125-247-0296, are not waived or otherwise adverse-
ly affected by an acquisition through a Federal Program;

(g) The Authorized Agency has complied with OAR 137-045-0010 to
137-045-0090, and if it is required, obtained a legal sufficiency review or
exemption from the Department of Justice; and

(h) The Authorized Agency is informed of its Federal Program’s
Procurement Process, including:

(A) Voluntary and Direct Contract. The Authorized Agency and
Contractors participate voluntarily. The Contractors make direct deliveries
to the Authorized Agency and retain the right to decline orders on a case-
by-case basis, for any reason, within a five-Day period of receipt of that
order;

(B) Funding Fee. The price of a Federal Program Contract includes a
GSA industrial funding fee to cover GSA administrative costs to operate the
Federal Program;

(C) New Contract. When a Contractor accepts an order from an
Authorized Agency, a new Contract is formed. The Contract’s terms and
conditions are incorporated by reference; and

(D) Additional Terms and Conditions. The Authorized Agency may
add to its Contract such significant, substantial contract terms and condi-
tions as are required by State statutes or rules, if such additions do not con-
flict with the Federal Program’s Contract terms and conditions. Examples
of such terms and conditions include, but are not limited to:

(i) Prompt Payment. The Authorized Agency may apply the terms and
conditions of Oregon’s prompt payment law to its Contracts, but if the
Authorized Agency fails to make this addition, then the Authorized Agency
may be subject to the Federal Prompt Payment Act, 31 U.S.C. sec. 3901 et
seq., as implemented at subpart 32.9 of the Federal Acquisition Regulation
(FAR);

(i1) Commercial Terms. Patent indemnity and other commercial terms
and conditions may be added if they do not conflict with the Federal
Program’s terms and conditions; and

(iii) Conflict Resolution. The Authorized Agency may revise the
Contract’s dispute resolution provision to use Alternative Dispute

Resolution (ADR) to the extent authorized by law.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070 & Sec.335, Ch. 794, OL 2003 (HB 2341)
Stats. Implemented: ORS 279A.180
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-246-0400
Purpose, Policy, and Definitions

(1) Purpose. The purpose of these Rules for Cooperative Procurement
is to specify the policy and procedures of the State Procurement Office or
Authorized Agency for Procurement, using one of the three Cooperative
Procurement methods; Joint Cooperative Procurements, Permissive
Cooperative Procurements, and Interstate Cooperative Procurements. An
Administrator’s Original Contract or a Participant’s Contract with a
Provider in a Cooperative Procurement is subject to ORS 279A and these
Rules, unlike agreements solely between Authorized Agencies pursuant to
ORS 190 et seq. and excepted from the Code pursuant to OR 279A.025.

(2) Policy. It is the policy of the Department that Authorized Agencies
will collaborate to leverage their purchases for Supplies and Services to
achieve efficiency in state government by optimizing the benefits from
these Cooperative Procurements.

(3) Definitions. For the purposes of these Cooperative Procurement
Rules only, the following definitions apply to Cooperative Procurement:

(a) An “Administrator” means an entity that solicits and establishes
the Original Contract for Procurement of Supplies and Services or Public
Improvements in a Cooperative Procurement. “Administrator” means the
State Procurement Office, or subject to the approval of the State
Procurement Office: an Agency, another Public Body within the state of
Oregon, or a governmental body outside the state of Oregon. An
Administrator has the same rights and responsibilities as an Administering
Contracting Agency in ORS 279A.200 through 279A.225.

(b) “Contract” for the purposes of these Cooperative Procurement
Rules means a Public Contract or Price Agreement resulting from a
Cooperative Procurement by an Administrator.

(c) “Cooperative Procurement” means a Procurement conducted by
an Administrator or on behalf of one or more Participants. Cooperative
Procurement includes but is not limited to multiparty Contracts and Price
Agreements.

(d) “Cooperative Procurement Group” means:

(A) A group of Agencies, Public Bodies within the state of Oregon or
any governmental body outside the state of Oregon, separately or in any
combination;

(B) Approved by the State Procurement Office;

(C) Joined through an intergovernmental agreement; and

(D) For the purposes of facilitating a Cooperative Procurement.

(e) “Interstate Cooperative Procurement” means a Permissive
Cooperative Procurement in which the Administrator is authorized under
that governmental body’s laws, rules, or regulations to enter into Public
Contracts and in which one or more of the Participants are located outside
of the State of Oregon.

(f) “Joint Cooperative Procurement”
Procurement that identifies:

(A) The Participants or the Cooperative Procurement Group; and

(B) The contract requirements or estimated contract requirements for
the Original Contract.

(g) “Material Change” or “Material Alteration” means an alteration in
a Public Contract or Solicitation that is different in effect from the original
meaning or Scope. This includes changes in quality, price or type of
Supplies and Services or Public Improvements.

(h) “Original Contract” means the initial Contract or Price Agreement
as solicited and awarded during a Cooperative Procurement by an
Administrator.

(i) A “Participant” means an entity that procures Supplies and
Services or Public Improvements from a Provider based on the Original
Contract established by an Administrator in a Cooperative Procurement. A
Participant may be the State Procurement Office, or subject to the approval
of the State Procurement Office: an Authorized Agency, a local Public
Body, or a state agency with independence under ORS 279A.050. A
Participant has the same rights and responsibilities as a Participating or
Purchasing Contracting Agency in ORS 279A.200 through 279A.225.

(j) “Permissive Cooperative Procurement” means a Cooperative
Procurement in which the Participants are not identified.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.205, 279A.210, 279A.215, 279A.220, 279A.225
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

means a Cooperative

125-246-0410
Authority for Cooperative Procurements

(1) The State Procurement Office will enter into Cooperative
Procurements on behalf of Agencies, unless an Authorized Agency receives
a delegation of authority pursuant to OAR 125-246-0170 to act as an
Administrator or Participant.

(2) Subject to a delegation of authority described in section (1) of this
Rule, an Administrator or Participant may participate in, sponsor, conduct
or administer Joint Cooperative Procurements, Permissive Cooperative
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Procurements and Interstate Cooperative Procurements in accordance with
ORS 279A.200 through 279A.225 and these Rules.

(3) For Permissive Cooperative Procurements under OAR 125-246-
0440 and 125-246-0450 only, each Participant that participates after the
Award of the Original Contract must determine, in Writing, whether the
Solicitation and award process for the Original Contract arising out of a
Cooperative Procurement is substantially equivalent to those identified in
ORS 279B.055, 279B.060 or 279B.085, consistent with 279A.200(2). This
Written documentation must be maintained in the Participant’s

Procurement File.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.205, 279A.210, 279A.215 & 279A.220
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0420
Responsibilities

(1) The Administrator of a Cooperative Procurement may establish
any terms and conditions necessary to allow other Participating Authorized
Agencies or Cooperative Procurement Groups, of which the Participant is
a member (hereinafter collectively known as “Participant”), to participate
in a Cooperative Procurement. The Administrator may require Participants
to enter into a Written agreement, which establishes the terms and condi-
tions for participation in a Cooperative Procurement. These terms and con-
ditions may include, but are not limited to: the establishment of any admin-
istrative fees for the Administrator, whether each Person must enter into a
Written agreement with the Administrator, and any other matters related to
the administration of the Cooperative Procurement source selection and the
resulting Original Contract. The Administrator may, but is not required to,
include provisions in the Solicitation Document for a Cooperative
Procurement and advertise the Solicitation Document in a manner to assist
Participants’ compliance with the Code and these Rules.

(2) In administering or applying these Rules, the Administrator must
collaboratively review and compare the procurement needs and require-
ments of both the Administrator and the respective Participant(s) for the
purpose of using a Cooperative Procurement to achieve cost savings (for
examples: lowest total cost of acquisition, least time to procure, process
streamlining, Return on Investment calculation based on a comparison of
the total costs of individual Authorized Agency Procurements versus a
Cooperative Procurement).

(3) If a Participant enters into a Contract based on a Cooperative
Procurement, the Participant must comply with the Code, these Rules, and
any terms and conditions set out by the Administrator, including without
limitation those sections of the Code and these Rules that govern:

(a) The extent to which the Participant may participate in the
Cooperative Procurement;

(b) The advertisement of the Solicitation Document related to the
Cooperative Procurement; and

(c) Public notice of the Participant’s intent to establish Contracts
based on a Cooperative Procurement.

(4) An Administrator must use a Solicitation and award process that
is substantially equivalent to a source selection method identified in ORS
279B.055, 279B.060, 279B.085, or 279C.005 through 279C.870 when it
has the characteristics set forth in ORS 279A.200(2).

(5) Interstate Procurement Solicitations must substantially comply
with the public notice requirements for advertising pursuant to OAR 125-
247-0305.

(6) The interval between the first date of notice of a Joint or
Permissive Procurement Solicitation must be not less than fourteen (14)
Days for an ITB and thirty (30) Days for an RFP. A Joint or Permissive
Procurement Solicitation must comply with the requirements of OAR 125-

247-0305.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.205
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0430
Joint Cooperative Procurements

(1) Applicability. An Administrator or Participant may participate in,
sponsor, conduct or administer this type of Procurement for the purchase of
Supplies and Services or Public Improvements. The Administrator and
Participant must comply with the procedures set out in OAR 279A.210 and
these Rules to procure Supplies and Services or Public Improvement using
a Joint Cooperative Procurement. Only the Participants listed in the
Solicitation and Original Contract documents may enter into Contract
through a Joint Cooperative Procurement. A Joint Cooperative Procurement
is not a Permissive Cooperative Procurement.

(2) Solicitation and Original Contract Documents. The Solicitation
Document and Original Contract for a Joint Cooperative Procurement must
include, but is not limited to:

July 2006: Volume 45, No. 7
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(a) A list of the Participants that may enter into a Contract under the
terms and conditions of the Original Contract;

(b) The Original Contract requirements, which may include, but are
not limited to:

(A) The Original Contract’s not-to-exceed value;

(B) The term of the Original Contract;

(C) The quantity or quantity range of purchases to be made;

(D) The minimum level of quality or quality range requirements for
the Supplies and Services;

(E) The minimum Provider qualifications;

(F) The Scope of the Supplies and Services or Public Improvements
to be purchased;

(G) Terms and conditions;

(H) Any special considerations; and

(I) Any insurance or bonding requirements.

(c) A Written requirement that the Participant will not Materially
Change or alter the terms, conditions, and prices from the Original Contract
between the Provider and the Administrator.

(d) A Written requirement that Amendments will be generally stated,
in Writing, in the Solicitation Document and the Original Contract pursuant

to OAR 125-246-0560.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.210
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0440
Permissive Cooperative Procurements

(1) Applicability. An Administrator or Participant may only partici-
pate in, sponsor, conduct or administer this type of Cooperative
Procurement for the purchase of Supplies and Services. The Administrator
and Participant must comply with the procedures set out in ORS 279A.215
and these Rules to procure Supplies and Services using a Permissive
Cooperative Procurement. A Permissive Cooperative Procurement is not a
Joint Cooperative Procurement.

(2) Solicitation and Original Contract Documents. The Solicitation
Document and Original Contract for a Permissive Cooperative
Procurement must include, but is not limited to:

(a) A Written requirement that other Participants may establish
Contracts to purchase the Supplies or Service;

(b) A Written requirement that the Provider will extend the terms,
conditions and prices to any Participant that establishes a Contract through
a Permissive Cooperative Procurement;

(c) The Original Contract requirements, which may include, but is not
limited to:

(A) The Original Contract’s not-to-exceed value;

(B) The term of the Original Contract;

(C) The quantity or quantity range of purchases to be made;

(D) The minimum level of quality or quality range requirements for
the Supplies and Services;

(E) The minimum Provider qualifications;

(F) The Scope of the Supplies and Services to be purchased;

(G) Terms and conditions;

(H) Any special considerations; and

(I) Any insurance or bonding requirements.

(d) A Written requirement that the Participant will not Materially
Change or Alter the terms, conditions, and prices from the Original
Contract between the Provider and the Administrator.

(e) A Written requirement that Amendments will be generally stated,
in Writing, in the Solicitation Document and the Original Contract pursuant
to OAR 125-246-0560.

(3) Public Notice of Intent to establish a Contract; Comment Period.

(a) A Participant that intends to enter into a Contract through a
Permissive Cooperative Procurement must publish a notice of its intent to
do so if the Participant estimates that it will spend in excess of $250,000 for
the purchase of the Supplies and Services to be acquired under the
Contract;

(b) For purposes of determining if a Participant must give a Notice of
Intent to establish a Contract through a Permissive Cooperative
Procurement as required by ORS 279A.215(a), the estimated amount of the
Participant(s)’s purchases will exceed $250,000 for Supplies and Services
if:

(A) The Participant’s Contract arising out of the Permissive
Cooperative Procurement expressly provides that the Participant intends to
make purchases over the term of the Contract that will, in aggregate, exceed
$250,000, whether or not the total amount or value of the payments is
expressly stated in the Contract;

(B) The Participant’s Contract arising out of the Permissive
Cooperative Procurement expressly provides:
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(i) For payment, whether in a fixed amount or up to a stated maximum
amount that exceeds $250,000; or

(ii) For a guaranteed maximum price, or a maximum not-to-exceed
amount that is in excess of $250,000; or,

(C) At the time the Participant enters into the Contract, the Participant
reasonably contemplates, based on historical or other data available to the
Participant, that the total purchases it will make for the Supplies and
Services under the Contract will, in aggregate, exceed $250,000 over the
anticipated duration of the Contract.

(c) The Notice of Intent must contain the following information:

(A) A description of the purchases to made;

(B) An estimated amount of the purchases;

(C) The name of the Administrator; and,

(D) A time, place and date by which comments must be submitted to
the Participant regarding the Notice of Intent to establish a Contract.

(E) The Contract requirements, which may include, but are not limit-
ed to:

(i) The Contract’s not-to-exceed value;

(ii) The term of the Contract;

(iii) The quantity or quantity range of purchases to be made;

(iv) The minimum level of quality or quality range requirements for
the Supplies and Services;

(v) The minimum Provider qualifications;

(vi) The Scope of the Supplies and Services to be purchased;

(vii) Any special considerations;

(vii) Terms and conditions; and

(ix) Any insurance or bonding requirements.

(d) A Written requirement that Amendments will be generally stated,
in Writing, in the Solicitation Document and the Original Contract pursuant
to OAR 125-246-0560.

(e) Any Notice of Intent for a Permissive Cooperative Procurement
must be published for no fewer than seven (7) calendar Days before the
deadline for submission of comments regarding the Notice of Intent to
establish a Contract.

(f) Providers must submit comments within seven (7) calendar Days
after the Notice of Intent is published. If the Participant receives comments
on its intent to establish a Contract, the Participant must respond to any
comments on its intent, to include:

(A) The governing body of the Participant, its chief executive or
another officer authorized by the Participant must make a Written determi-
nation that establishing a Contract is in the best interest of the Participant.

(B) The Participant must provide a copy of the Written determination
to all Providers that submitted comments.

(g) The Notice of Intent must appear in the ORPIN system and, at the
Participant’s option, an additional Notice of Intent may be placed in at least
one newspaper of general circulation, and in as many additional issues and
publications as may be necessary or desirable to ensure Providers, who
would otherwise be prospective Offerors on the Contract, are given an
opportunity to comment.

(h) The Participant’s Notice of Intent described in this Section and the
Administrator’s Permissive Cooperative Procurement Solicitation adver-
tisement requirements described in OAR 125-0247-0305 may occur con-

currently.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.215
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0450
Interstate Cooperative Procurements

(1) Applicability. An Administrator or Participant may only partici-
pate in this type of Cooperative Procurement for the purchase of Supplies
and Services if the Solicitation was advertised in Oregon by the
Administrator or Participant pursuant to OAR 125-247-0305. The
Administrator or Participant must comply with the procedures set out in
ORS 279A.220 and these Rules to procure Supplies and Services using an
Interstate Cooperative Procurement.

(2) Solicitation and Original Contract Documents. The Solicitation
Document and Original Contract for an Interstate Cooperative Procurement
must include, but is not limited to:

(a) A Written requirement that other governmental bodies may estab-
lish Contracts to purchase the Supplies and Services;

(b) Either:

(A) Alist of the Participant(s) that may enter into Contracts under the
terms and conditions of the Original Contract, and a Written requirement
that the Provider will extend the terms, conditions and prices to these
Participants (Listed Participants); or

(B) A Written requirement that the Provider will extend the terms,
conditions and prices to any Participant through the Interstate Cooperative
Agreement.
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(c) The Original Contract requirements, which may include, but are
not limited to:

(A) The Original Contract’s not-to-exceed value;

(B) The term of the Original Contract;

(C) The quantity or quantity range of purchases to be made;

(D) The minimum level of quality or quality range requirements for
the Supplies or Service;

(E) The minimum Provider qualifications;

(F) The Scope of the Supplies and Services to be purchased;

(G) Any special considerations;

(H) Terms and conditions; and

(I) Any insurance and bonding requirements.

(d) A Written requirement that a Participant will not Materially
Change or Alter the terms, conditions, and prices from the Original
Contract between the Provider and the Administrator.

(e) A Written requirement that Amendments will be generally stated,
in Writing, in the Solicitation Document and the Original Contract pursuant
to OAR 125-246-0560.

(3) Advertisements of Interstate Cooperative Procurements

(a) If the Solicitation Document and Original Contract for an
Interstate Cooperative Agreement contain a list of the Participants in accor-
dance with Subsection (2)(b) and at least one of the Participants is an
Agency, then the Solicitation Document for that Interstate Cooperative
Procurement must be advertised in Oregon. This Solicitation Document is
advertised in Oregon for purposes of ORS 279A.220(2)(a) if it is advertised
in Oregon in compliance with ORS 279B.055(4) or 279B.060(4) by:

(A) The Administrator;

(B) The Participant;

(C) The Cooperative Procurement Group, or a member of the
Cooperative Procurement Group, of which the Participant is a member; or

(D) Another Participant that is subject to the Code, so long as such
advertisement would, if given by the Participant, comply with ORS
279B.055(4) or 279B.060(4) with respect to the Participant.

(b) A Participant or the Cooperative Procurement Group of which the
Participant is a member satisfies the advertisement requirement under ORS
279A.220(2)(b) if the notice is advertised in the same manner as provided
in ORS 279B.055(4)(b) and (c).

(4) Public Notice of Intent to establish a Contract;

(a) If a Participant is not listed in accordance with Subsection
(2)(b)(A) and intends to enter into a Contract through an Interstate
Cooperative Procurement at any time in accordance with Subsection
(2)(b)(B), that Participant must publish a Notice of Intent to do so in
Oregon.

(b) The Notice of Intent required in accordance with Subsection (4)(a)
must appear in the ORPIN system and, at the Participant’s option, an addi-
tional Notice of Intent may be placed in at least one newspaper of general
circulation, and in as many additional issues and publications as may be
necessary or desirable to ensure Providers, who would otherwise be
prospective Offeror on the Contract, are given an opportunity to comment.

(c) The Notice of Intent must contain the following information:

(A) A description of the purchases to be made;

(B) An estimated amount of the purchases;

(C) The name of the Administrator; and,

(D) A time, place and date by which comments must be submitted to
the Participant regarding the Notice of Intent to establish a Contract.

(E) The Contract requirements, which may include, but are not limit-
ed to:

(i) The Contract’s not-to-exceed value;

(ii) The term of the Contract;

(iii) The quantity or quantity range of purchases to be made;

(iv) The minimum level of quality or quality range requirements for
the Supplies and Services;

(v) The minimum Provider qualifications;

(vi) The Scope of the Supplies and Services to be purchased;

(vii) Any special considerations;

(viii) Terms and conditions; and

(ix) Any insurance and bonding requirements.

(d) A Written requirement that Amendments will be generally stated,
in Writing, in the Solicitation Document and the Original Contract pursuant
to OAR 125-246-0560.

(e) Providers must submit comments within seven (7) calendar Days
after the Notice of Intent is published. If the Participant receives comments
on its intent to establish a Contract, the Participant must respond to any
comments on its intent, including:

(A) The Participant must make a Written determination that estab-
lishing a Contract is in the best interest of the Participant; and

(B) The Participant must provide a copy of the Written determination
to any Provider that submitted comments.

Oregon Bulletin

54

(f) The Participant’s Notice of Intent described in this Section and the
Administrator’s Interstate Cooperative Procurement Solicitation advertise-
ment requirements described in OAR 125-0247-0305 may occur concur-
rently.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.220

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0460
Protest and Disputes

(1) Protests to an Administrator.

(a) Solicitation. If a prospective Offeror wishes to protest the pro-
curement process or the contents of the original Solicitation of an Original
Contract related to a Cooperative Procurement, the prospective Offeror
must direct the protest to the Administrator, and the Offeror must make
such protest pursuant to ORS 279B.405, unless the Administrator is not
subject to the Code (see Subsection (c) below).

(b) Award. If an adversely affected Offeror wishes to protest the
Award or proposed Award of an Original Contract related to a Cooperative
Procurement, the Offeror must direct the protest to the Administrator, and
the Offeror must make such protest pursuant to ORS 279B.410, unless the
Administrator is not subject to the Code (see Subsection (c) below).

(c) If the Administrator is not subject to the Code, then the prospec-
tive Offeror under Subsection (a) or the Offeror under Subsection (b) must
make the protest in accordance with the processes and procedures estab-
lished by the Administrator.

(2) Any other protests related to a Cooperative Procurement, or dis-
putes related to a Contract arising out of a Cooperative Procurement, must
be made and resolved as set forth in ORS 279A.225.

(3) Protests to a Participant. If an Offeror wishes to protest the use by
a Participant of a Cooperative Procurement after the execution of an
Original Contract, the potential Offeror must direct the protest to the
Participant, and the potential Offeror must make such protest pursuant to
ORS 279B.400 to 279B.425. The protest to the Participant is limited in
Scope to the Participant’s authority to enter into a Cooperative Procurement
Contract.

(4) Preservation of Rights and Remedies. Failure of an Administrator
or Participant to exercise any rights or remedies it has under the Original
Contract or Contract entered into through a Cooperative Procurement may
not affect the rights or remedies of the any other Participant that participates
in the Cooperative Procurement, including the Administrator, and may not
prevent any other Participant from exercising any rights or seeking any
remedies that may be available to it under its own Contract arising out of
the Cooperative Procurement.

(5) Other Protests or Disputes. Any other protests related to a
Cooperative Procurement, or disputes related to an Original Contract or
Contract arising out of a Cooperative Procurement, must be made and

resolved as set forth in ORS 279A.225.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.225
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0500
Oregon Procurement Information Network (ORPIN)

The Oregon Procurement Information Network, known as ORPIN, an
Internet-based, on-line system, is the official publication forum for state
Procurement notices and advertisements, as functionality allows, by the
Department and all Agencies.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.065, 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0555
Contract Administration; General Provisions

(1) Authority. Procurements include Contract Administration. The
authority for an Authorized Agency to conduct Contract Administration is
found in OAR 125-246-0170.

(2) Contract Administrator. The Authorized Agency must appoint, in
Writing, a Contract Administrator to represent the Authorized Agency for
each Contract. The Contract Administrator may delegate in Writing a por-
tion of the Contract Administrator’s responsibilities to a technical repre-
sentative for specific day-to-day administrative activities for each Contract.

(3) Documentation of Contract Administration.

(a) Applicability. This Section (3) applies only to Procurements
exceeding the Intermediate Procurement Threshold for Supplies and
Services; the Informal Selection Threshold for Architectural, Engineering
and Land Surveying Services, and Related Services; and the Competitive
Quotes Threshold for Public Improvements pursuant to OAR 125-247-
0270, 125-248-0210, and 125-249-0160, respectively, unless the policy
established by the Department provides otherwise.
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(b) Requirements. Documentation of Contract Administration is a part
of the Procurement File in accordance with OAR 125-246-0355, and this
documentation must include:

(A) An executed Contract;

(B) The record of the actions used to administer the Contract; and

(C) The Contract Administrator and any technical representative del-
egatees, together with a description of their delegated duties.

(¢) Documentation of Contract Administration may also include, if
any:

(A) Amendments, including but not limited to the approval of
Amendments and the bases for determinations of the Designated
Procurement Officer, as required in OAR 125-246-0560(c)(B);

(B) Claims related to the Contract;

(C) Release of claims documents;

(D) Contract close-out documents; and

(E) Other documents related to Contract Administration.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070 & 279A.140

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0560
Amendments

(1) Applicability and Definitions. This Rule on Amendments sets
forth:

(a) A General Rule for Amendments in Section (2) applicable to
Contracts for Supplies and Services pursuant to the Code and these Rules;

(b) Special Rules for Amendments in Sections (3) through (12), appli-
cable to different types of Contracts. These Special Rules replace the
General Rule, unless expressly stated otherwise;

(¢) A Rule for Transitional and Old Contracts in Section (13), as those
Contracts are defined in OAR 125-246-0100; and

(d) Definitions for the purposes of this Rule.

(A) “Anticipated Amendment” means:

(i) The Authorized Agency has stated in the Solicitation Document, if
any, and the Original Contract (“Contract”) that the Authorized Agency
may amend the Contract; and

(ii) Required language in the Solicitation Document, if any, and the
Contract includes:

(I) The general circumstances that might require an Anticipated
Amendment to be issued under the Contract. “General circumstances”
means broad or important aspects of the circumstances and not detailed.
“Circumstances” means the anticipated conditions, state of affairs, or con-
text that might require the Amendment. “Anticipated” means considered,
realized, foreseen, or expected before its time. “Contract” means the spe-
cific Original Contract or class of Original Contracts being amended (spe-
cific Contract). This requirement is not satisfied by boilerplate language.
“Boilerplate language” means standard language used commonly in docu-
ments without variation based upon specific circumstances; and

(II) A general description of certain or known changes to the require-
ments of the Contract that may be anticipated or planned for, but not nec-
essarily quantified at the time of Contract execution. These changes may be
specifically described in any Solicitation and Contract as: Additional Work;
Work to be done if certain situations are encountered; or changes in terms,
conditions, price, or type of Work. “General description” means broad or
important aspects of the certain or known changes and not detailed.
“Certain or known changes” that “may be anticipated or planned for” does
not mean all possibilities; it means anticipated changes that might be
required by the circumstances, as defined in Subsection (d)(A)(ii)(I). This
general description of such changes must relate to the specific Contract and
is not satisfied by boilerplate language, as defined in Subsection
(D(A)AD)D.

(iii) The Authorized Agency is not required to designate an
Amendment in any Solicitation Document and Original Contract as an
“Anticipated Amendment.”

(B) “Unanticipated Amendment” means an Amendment that does not
otherwise meet the requirements of being an Anticipated Amendment.

(2) General Rule for Amendments.

(a) Authorized Agency may make Amendments to Contracts as set
forth in this Rule under the following conditions:

(A) Scope. The Amendment must be within the Scope of the original
Solicitation Document, if any, and the Original Contract, in accordance
with the definition of an Amendment under OAR 125-246-0110;

(B) Original Contract. The Original Contract was awarded either:

(i) Pursuant to ORS 279B.055, 279B.060, 279B.065, 279B.070,
279B.075, 279B.085, or 279A.200 through 279A.220;

(ii) For Transitional or Old Contracts only, in accordance with Old
Rules, as the Contracts and Old Rules are defined in OAR 125-246-0100;
or

(iii) Other statutory law.
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(C) Legal Requirements. The Amendment is made consistent with
applicable legal requirements;

(D) Writing. All Amendments to Contracts must be in Writing;

(E) Authority. All Amendments to Contracts must be signed by the
authorized representatives of the parties to the Contracts, except that
Amendments to Ordering Instruments may be accepted by the action of the
Provider in accordance with the terms and conditions of the Ordering
Instruments. All Amendments must receive all required approvals before
the Amendments will be binding on the Authorized Agency, including but
not limited to the Department of Justice legal sufficiency review pursuant
to ORS 291.047.

(b) Authority for Anticipated Amendments. An Authorized Agency in
accordance with OAR 125-246-0170 may make one or more Anticipated
Amendments to a Contract without any additional competitive process and
for an unlimited amount, in accordance with the definition of an
Anticipated Amendment and this Rule.

(c) Authority for Unanticipated Amendments. An Authorized Agency
in accordance with OAR 125-246-0170 may make one or more
Unanticipated Amendments to a Contract without any additional competi-
tive process, in accordance with the definition of an Unanticipated
Amendment and this Rule.

(A) Limited Amount. The cumulative amounts of one or more
Unanticipated Amendments to a Contract must not exceed 20% of the
Original Contract amount; or

(B) Unlimited Amount. An Authorized Agency may make one or
more Unanticipated Amendments to a Contract without any additional
competitive process and for an unlimited amount pursuant to an Authorized
Agency’s delegated authority under OAR 125-246-0170, the Authorized
Agency’s Designated Procurement Officer gives Written approval of the
Unanticipated Amendment, based upon a determination that:

(i) The change is legitimate and due to unforeseen circumstances
which occurred as Work progressed, and that the reasons for the change
were unforeseen at the time the Original Contract was established, as
opposed to an effort to evade Procurement requirements;

(ii) The Unanticipated Amendment is within the Scope of the original
Solicitation Document, if any, and the Original Contract, in accordance
with the definition of an Amendment under OAR 125-246-0110;

(iii) The Original Contract contains clauses authorizing modification;
and

(iv) The Unanticipated Amendment does not represent a material,
general change, which alters the essential identity or main purpose of the
Original Contract, or is of such importance as to constitute a new under-
taking. The approval of the Designated Procurement Officer and the basis
of this determination must be documented in the Procurement File pursuant
to OAR 125-246-0355.

(3) Special Rules for Amendments Based on Dollar Threshold:

(a) Small Procurements. An Authorized Agency may amend a
Contract awarded as a Small Procurement in accordance with OAR 125-
247-0265 and the definition of an Amendment set forth in OAR 125-246-
0110.

(b) Intermediate Procurements. An Authorized Agency may amend a
Contract awarded as an Intermediate Procurement in accordance with OAR
125-247-0270, and the General Rule on Amendments applies to
Intermediate Procurements not exceeding the Threshold of $150,000. If the
Contract and all cumulative Amendments would result in an amended
Contract amount exceeding $150,000, then the Authorized Agency must
request and obtain prior approval of a Special Procurement in accordance
with OAR 125-247-0287.

(c) Formal Procurements. The General Rule on Amendments applies
to Procurements pursuant to ORS 279A.200 through 279A.220
(Cooperative  Procurement), ORS 279B.055 through 279B.060
(Competitively Sealed Bidding and Proposals) and ORS 279B.085 (Special
Procurements), if applicable, except as provided in this Rule.

(4) Special Rule for Amendments of Sole-Source Procurements. The
General Rule on Amendments in Section (2) applies to Sole-Source
Procurements pursuant to ORS 279B.075 and OAR 125-247-0275.

(5) Special Rule for Amendments of Contracts for Emergencies.
Notwithstanding Sections (2) through (11) of this Rule, an Authorized
Agency may amend a Contract awarded as an Emergency Procurement if
the emergency justification for entering into the Contract still exists, and
the Amendment is necessary to address the continuing emergency.

(6) Special Rule for Reinstatement of Expired Contracts.
Notwithstanding the General Rule on Amendments in Section (2), the Rule
for Reinstatement of Expired Contracts is found at OAR 125-246-0570.

(7) Special Rules for Payment Authorization for Cost Overruns and
Retroactive Approvals and Payment Authorization for Cost Overruns for
Services Contracts. Notwithstanding the General Rule on Amendments in
Section (2), the Rules for Retroactive Approvals and Payment
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Authorization for Cost Overruns are found at OAR 125-246-0575 and 125-
246-0576, respectively.

(8) Special Rule for Renegotiated Contracts. Notwithstanding the
General Rule on Amendments in Section (2) the Special Procurement Rule
for Renegotiated Contracts is found at OAR 125-247-0288(3).

(9) Special Rule for Amendments of Contracts for Architectural,
Engineering and Land Surveying Services, and Related Services.
Notwithstanding the General Rule on Amendments in Section (2), the Rule
for Amendments of Contracts for Architectural, Engineering and Land
Surveying Services, and Related Services is found at OAR 125-248-0340.

(10) Special Rule for Amendments of Contracts for Public
Improvements. Notwithstanding the General Rule on Amendments in
Section (2), the Rule for Amendments of Contracts for Public
Improvements is found at OAR 125-249-0160.

(11) Special Rule for Amendments of Price Agreements.
Notwithstanding the General Rule on Amendments in Section (2), the State
Procurement Office or its delegatee may amend a Price Agreement as fol-
lows:

(a) As permitted by the Price Agreement;

(b) As permitted by any applicable Special Rule for Amendments,
Sections (3) through (10); or

(c) As permitted by applicable law.

(12) Special Rules for Amendments of Cooperative Procurements.

(a) An Administering Authorized Agency may amend an Original
Contract only in accordance with ORS 279A.205 through 279A.225 and in
a manner that is substantially equivalent to this Rule.

(b) A Participating Authorized Agency may amend its own Contract
resulting from a Cooperative Procurement in a manner that complies with
this Rule.

(13) Rule for Amendments of Transitional and Old Contracts.

(a) “Transitional Contracts” and “Old Contracts” are defined in OAR
125-246-0100.

(b) An Authorized Agency must have authority to amend the
Transitional or Old Contract in accordance with OAR 125-246-0170,
including but not limited to delegations by rule, agreement, letter and poli-
cy as described in OAR 125-246-0170(1).

(c) An Authorized Agency may amend a Transitional or Old Contract
by complying with one of the following four (4) processes:

(A) New Amendment Process. An Authorized Agency may apply
Sections (1) through (9) of this Amendment Rule; or

(B) New Special Procurement Process. An Authorized Agency may
amend through the Special Procurement Rules for Supplies and Services, as
set forth in OAR 125-247-0285 through 125-247-0287; or

(C) Exclusive Amendment Process. This Process is not available for
Personal Services Contracts. An Authorized Agency may amend an
Original Contract with a Provider without competitive bidding and for
additional Work or product which is reasonably related to the Scope of
Work under the Original Contract, including Changes to Work, extra Work,
field orders, or other change in the original Specifications that increases the
Original Contract price, subject to the following conditions:

(i) The Original Contract:

(I) Was let by a competitive bidding or alternative Procurement
process;

(II) Unit prices or additive alternates were provided that established
the cost basis for the additional Work or product; and

(IIT) A binding obligation exists on the parties covering the terms and
conditions of the additional Work; or

(ii) The Original Contract was let pursuant to a declaration of emer-
gency, in accordance with former ORS 279.015(4)(a) and 279.015(5) and
former OAR 125-310-0030; or

(iii) The additional Work is required by reason of existing regulations
or ordinances of federal, state or local agencies, dealing with the prevention
of environmental pollution and the preservation of natural resources, that
affect performance of the Original Contract and such regulations or ordi-
nances, as provided in former ORS 279.318, either were not cited in the
Original Contract or were enacted or amended after submission of the suc-
cessful Bid or Proposal; or

(iv) The Original Contract was for the renovation or remodeling of a
building.

(v) Except for Amendments entered into pursuant to Subsections
(C)() to (iv), the aggregate increase resulting from all Amendments to a
Contract must not exceed 20 percent of the initial Contract price. Contracts
for the renovation or remodeling of buildings may have aggregate
Amendments not exceeding 33 percent of the initial Contract price.
Provided, however, that Amendments made pursuant to Subsection (C)(i)
are not to be applied against either the 20 percent or the 33 percent aggre-
gate limit on Contract Amendments. Provided, further, that Contracts
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amended pursuant to Subsections (C)(ii) or (iii) are not subject to either the
20 percent or the 33 percent aggregate limit on Contract Amendments.

(vi) If the Original Contract required the Contractor to provide a per-
formance and payment bond, and the Authorized Agency has terminated
the Contract and notified the surety of such termination, the Authorized
Agency may allow the Contractor’s surety an opportunity to provide a sub-
stitute Contractor to complete performance of the Original Contract. Such
substitute performance, and any Amendment of the Original Contract that
makes a substitute Contractor a party to the Contract, and is not an award
of a Public Contract for purposes of former ORS 279.015(1), must not be
subject to the competitive procurement provisions of former ORS 279.005
through 279.111.

(D) Personal Services Amendment Process. This process is for
Personal Services Contracts only.

(i) Contract Amendments must be made in writing.

(ii) Amendments to Contracts must fall within the Scope of the origi-
nal Solicitation, unless the Original Contract was exempt under former
OAR 125-020-0610, including whether the Contract consideration or term
limit for performance may be increased (See former OAR 125-020-
0310(4)(b)). Amendments may not be used to circumvent rules establishing
approvals at certain monetary levels.

(iii) The State Procurement Office must approve an Amendment to a
Contract unless approval of the amended Contract is not required under
OAR 125-246-0170.

(iv) Except for Contracts related to Year 2000 services or Phased
Development projects, Amendments to perform additional work related to
information technology must not exceed 33% of the amount identified in
the original Contract.

(v) The Attorney General must approve an amendment to a Personal
Services Contract if the resulting Contract calls for payments of more than
$75,000, unless exempted by the Attorney General under ORS 291.045 and
291.047.

(vi) The Authorized Agency must provide justification for any
increase in time, compensation or other modification to the State
Procurement Office.

(vii) A Contract Amendment form(s) will be provided by the State
Procurement Office. The Authorized Agency may create Amendment
form(s) as long as the Amendment form is approved by the State
Procurement Office.

(viii) For Amendments, the Authorized Agency is required to:

(I) Prepare a Contract Amendment;

(II) Obtain necessary approvals before the Amendment is effective;
and

(III) Issue the Award justification on ORPIN for Amendments that do
not require State Procurement Office approval.

(ix) For Contract Amendments that require State Procurement Office
approval, the Authorized Agency must submit the Contract Amendment
package (one original and one copy of the Contract Amendment, a copy of
the original Contract, copies of any previous Amendment(s), and the justi-
fication statement) to the State Procurement Office.

(x) The State Procurement Office will review and approve the
Contract Amendment for compliance with applicable rules.

(d) Section (10) of this Rule applies retroactively to and is effective

on March 1, 2005.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 4-2005, f. 4-13-05, cert. ef. 6-6-05;
DAS 7-2005, f. & cert. ef. 6-6-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-2006, f. & cert.
ef. 5-31-06

125-246-0570
Reinstatements of Expired Contracts

(1) Reinstatement by the Designated Procurement Officer. If the type
or aggregated value (including all amendments) of the Contract after rein-
statement falls under the Agency’s procurement authority in accordance
with OAR 125-246-0170, then the Designated Procurement Officer of this
Authorized Agency may reinstate and amend for time only an expired or
terminated Contract (collectively, “expired Contract”), if the Authorized
Agency meets the following conditions:

(a) Purpose. The reinstatement of the expired Contract is for the fol-
lowing purpose:

(A) Fulfillment of its term, up to the maximum time period provided
in the Contract; or

(B) Completion of a deliverable, provided:

(i) The deliverable, including but not limited to Services, Work,
Goods, or a Public Improvement project, was defined in the Contract as
having a completion date or event; and
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(ii) The Authorized Agency documents in the Procurement File what
has not been completed, as of the date of the reinstatement of the expired
Contract.

(b) Proper Execution. The expired Contract was previously properly
executed containing all of the required signatures; and

(c) Unforseen or Unavoidable Conditions. The failure to extend or
renew the Contract in a timely manner was due to unforeseen or unavoid-
able conditions.

(2) Reinstatement by the State Procurement Office. If the type or
aggregated value (including all amendments) of the Contract after rein-
statement will exceed the Agency’s procurement authority in accordance
with OAR 125-246-0170, then the State Procurement Office may reinstate
and amend for time only an expired Contract, if the Agency submits a writ-
ten justification to the State Procurement Office, demonstrating the satis-
faction of the requirements for reinstatement, as set forth in Subsections
(1)(a) through (c) above.

(3) Amendments. The Authorized Agency may amend an expired
Contract for time only in accordance with Section (1) of this Rule. The
Authorized Agency may amend the Contract for purposes other than time
in accordance with OAR 125-246-0560.

(4) When an Authorized Agency reinstates and amends for time an
expired Contract pursuant to this Rule, the Authorized Agency may com-
pensate the Provider for Work performed in the interim between the expi-
ration of the Original Contract and effective date of the reinstatement and
amendment.

(5) Once a Contract is reinstated, it is in full force and effect, as if it
had not expired.

(6) For Architectural, Engineering and Land Surveying and Related
Services, the Authorized Agency must follow the Reinstatement Rule set
forth in OAR 125-248-0310.

(7) No reinstatement of a Contract may modify the Original Contract,
except the Original Contract may be modified with respect to the time for
performance and any adjustment in the amount of the Contract as a conse-
quence of the time extension.

(8) If the reinstatement and amendment for time of a Contract pur-
suant to this Rule requires Attorney General approval under ORS 291.045
and 291.047, the Authorized Agency must obtain such approval before the

extension becomes binding.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-246-0575
Retroactive Approvals of Existing Contracts

(1) Application. This Rule applies to existing Contracts that must
have the approval of the State Procurement Office pursuant to ORS
279ABC or these Rules, including but not limited to Personal Services
Contracts and Contracts for Architectural, Engineering and Land Surveying
Services or Related Services.

(2) Approval by the State Procurement Office. If the aggregated value
(including all amendments) of the Contract exceeds $150,000, then retroac-
tive approval of a Contract means the action of the State Procurement
Office, retroactively approving an existing Contract that was not previous-
ly properly executed and approved.

(3) Approval by a Designated Procurement Officer. If the aggregated
value (including all amendments) of the Contract does not exceed $150,000
and the Agency is authorized under OAR 125-246-0170, then retroactive
approval of a Contract means the action of the Designated Procurement
Officer of that Authorized Agency, retroactively approving an existing
Contract that was not previously properly executed and approved.

(4) This retroactive approval does not apply to payments made for
work performed between the start of the Work of the Contract and the date
of any retroactive approval (Time Period). The retroactive approval applies
to work performed but not paid for, as of the date of such approval.

(5) Requirements. Before the State Procurement Office or authorized
Designated Procurement Officer may retroactively approve a Contract in
accordance with Sections (1) through (3) of this Rule, the requesting
Agency must meet the following requirements:

(a) Submit a Written request to the State Procurement Office or
Designated Procurement Officer in accordance with Section (2) or (3). The
Authorized Agency must also submit a copy of this Written request to the
head of that Agency.

(A) If this Written request is submitted to the State Procurement
Office in accordance with Section (2), it must be executed by the
Authorized Agency’s Designated Procurement Officer.

(B) If this Written request is submitted to the Designated Procurement
Officer in accordance with Section (3), it must be executed by another indi-
vidual within the Authorized Agency who is responsible for oversight of the
Contract.
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(b) The Written request must contain the following information:

(A) An explanation of why the Contract was not submitted for all
required approval signatures before performance began, including but not
limited to the circumstances that existed that created any need for perform-
ance without all of the required approval signatures;

(B) A description of the steps being taken to prevent similar occur-
rences in the near future; and

(C) A proposed retroactive approval of the Contract;

(c) Obtain all other approvals required for the Public Contract, includ-
ing the Department of Justice’s Legal Sufficiency Ratification of a Public
Contract pursuant to OAR 137-045-0090 for Contracts that exceed
$75,000; and

(d) If an internal approval signature of the Contract is lacking, obtain
that internal approval signature in accordance with the Authorized
Agency’s internal policy, if any.

(6) The Authorized Agency must maintain a copy of the retroactively
approved Contract and the Authorized Agency’s retroactive approval docu-
mentation (Records) in its Procurement File. The Authorized Agency must

make these Records available to the State Procurement Office upon request.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06

125-246-0576
Payment Authorization for Cost Overruns for Services Contracts

(1) Payments on Contracts for Trade or Personal Services that exceed
the maximum contract consideration (Cost Overruns) require approval
(Approval). If the aggregated value of the Contract, including Cost
Overruns, does not exceed $150,000, the Designated Procurement Officer
of the requesting Authorized Agency may approve the Cost Overruns in
accordance with Section (2) of this Rule. If the aggregated value of the
Contract, including Cost Overruns, exceeds $150,000, the State
Procurement Office may approve the Cost Overruns in accordance with
Section (2) of this Rule. The Cost Overruns may also require approval from
the Department of Justice pursuant to OAR 137-045-0010 et seq.

(2) Approval may be provided if:

(a) The Original Contract was duly executed and, if required,
approved by the Department and the Attorney General;

(b) Payments relate to Services that were provided during the term of
the Contract;

(c) The cost overrun is not associated with any change in the
Statement of Work set out in the Original Contract;

(d) The cost overrun arose out of extraordinary circumstances or con-
ditions encountered in the course of contract performance that were rea-
sonably not anticipated at the time the Original Contract, or the most recent
Amendment, if any, was signed. Such circumstances include, but are not
limited to: emergencies arising in the course of the Contract that require
prompt action to protect the Work already completed, compliance with offi-
cial or judicial commands or directives issued during contract performance
or insurance that the purpose of the Contract will be realized;

(e) The cost overrun was incurred in good faith, results from the good
faith performance by the Contractor, and is no greater than the prescribed
hourly rate or the reasonable value of the additional Work or performance
rendered;

(f) The aggregated value of the Contract, including the Cost Overrun,
and the Contract’s objective are within the procurement authority of the
Authorized Agency pursuant to OAR 125-246-0170, and the Authorized
Agency currently has funds available for payment under the Contract; and

(g) The Agency must prepare a Written report that describes the
Authorized Agency’s discovery of the Cost Overrun, the reasons for the
Cost Overrun, and the Agency’s satisfaction of the conditions set forth in
this Section (2) (Report). The Authorized Agency must maintain this Report
in its Procurement File and make this Report available to the State
Procurement Office upon request.

(h) The Designated Procurement Officer of the Authorized Agency
approves in Writing the payment of the overrun, or such portion of the over-
run amount as the Designated Procurement Officer of the Authorized
Agency determines may be paid consistent with the conditions of this Rule.
If the Designated Procurement Officer of the Authorized Agency has signed
the Contract, or has immediate supervisory responsibility over performance
of the Contract, that Person must designate an alternate delegate to grant or
deny Written approval of payment.

(3) The Authorized Agency must obtain any Attorney General’s
approval of the Contract Amendment, if such approval is required by ORS

291.047, before making any Cost Overrun payment.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
Hist.: DAS 5-2006, f. & cert. ef. 5-31-06
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125-247-0010
Policies

(1) ORS 279B and this Division 247 apply the policies of ORS
279A.015 to the Procurement of Supplies and Services. The seven sourcing
methods for procurement, procedures, and legal remedies set forth in ORS
279B and these Rules simplify, clarify and modernize procurement prac-
tices so that they reflect the market place and industry standards. ORS 279B
and this Division 247 provide a Public Contracting structure that can take
full advantage of evolving procurement methods as they emerge within var-
ious industries, pursuant to ORS 279A.015(6).

(2) Specific procedures accompany each method, followed by a
Section of general procedures. Authorized Agencies must comply with both
the specific procedures of a method and general procedures.

(3) The responsibility of the Designated Procurement Officer and any
delegatee of an Authorized Agency is to choose the appropriate sourcing
methods in accordance with the Code, Rules, and policy, and arrive at
offers that represent optimal value to the Agency and the State.

(4) Meaningful competition can be achieved through various strate-
gies and sourcing methods when procuring Supplies and Services, and this
competition must be reasonably calculated and demonstrated to satisfy the

Authorized Agency’s and the State’s needs.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.010
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2000, f. & cert. ef. 5-31-06

125-247-0165
Practices Regarding Electronic Goods Procurement

(1) ORS 279B.025 requires the Department to establish procurement
practices that ensure, to the maximum extent economically feasible,
Procurement of Goods that may be recycled or reused when discarded.

(2) The State Procurement Office and Authorized Agencies must pro-
cure Electronic Goods in a manner that includes consideration of the impact
of the electronic goods upon the environment and public health, in addition
to consideration of economic and community interests, in accordance with
goals of sustainability pursuant to ORS 184.423. The State Procurement
Office and Authorized Agencies, separately or together, may:

(a) Consult with stakeholders to develop procedures or guidelines for
Procurement of Electronic Goods; and

(b) Address policy and procedure decisions including but not limited
to: recycling, relationship to Rules for State Surplus Property as set forth in
OAR 125-246-0700 through 125-246-0730, Energy Star certifications, pro-
mote toxic use reduction, and the use of certain components such as mer-

cury or lead that have detrimental impacts.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.025, 279B.270 & 279B.280
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0170
Life Cycle Costing

(1) Policy. Life Cycle Costing provides an acquisition method that is
consistent with the concept of sustainability as defined in ORS 184.421 and
also drives the concept of lowest cost of ownership and best value of the
products and equipment (Goods) purchased. When planning the award
method of an Invitation to Bid or Request for Proposal for Goods, an
Agency must consider using Life Cycle Costing whenever the costs of sys-
tem operation, support, and disposal, and other quantifiable costs are sig-
nificant in comparison with the cost of acquisition.

(2) Definitions:

(a) “Life-Cycle Cost” means the total cost to the State of acquiring,
operating, supporting and (if applicable) disposing of the Goods being
acquired.

(b) “Life Cycle Costing” means the various quantifiable cost factors,
in addition to the acquisition cost of Goods and related Services.

(3) Concept. Insofar as this Rule is concerned, the concept of Life
Cycle Costing will be limited to begin with the acquisition of the Goods,
include all the associated cost(s) of ownership, such as purchase price, ship-
ping, maintenance and repair, longevity, and include disposition cost(s) at
the end of life. The initial acquisition price is adjusted with additional cost
streams expected to occur over the anticipated life of the product or equip-
ment. These additional cost streams must be clearly thought out costs or
adjustments, and must be based upon reasonable assumptions. Cost streams
are discrete elements of costs that relate to the particular purchase consid-
ered for Life Cycle Costing. In some cases cost streams may include nega-
tive costs or savings that are expected to result in a particular cost stream.

(a) Acquisition costs are costs associated with acquiring an item for
State use. For complex items, several Contracts may be required and costs
may involve research and development as well as production, delivery, and
installation of the item.
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(b) Typical cost streams may include the following:

(A) Switching costs are costs associated with changing from current
Goods to another model or brand of Goods. Typically such costs may
include: removal, shipping, training, replacement of supporting Goods, and
related Services. The Agency may also consider increased project manage-
ment or additional transition time.

(B) Operating and support costs are all costs, including third party
contract costs, associated with equipment, supplies, utilities, fuel, and serv-
ices needed to operate and maintain an operational system.

(C) Disposal costs are costs, including third party contract costs, asso-
ciated with removing equipment from service and disposing of it.
Evaluations that consider Life-Cycle Cost should also consider any signif-
icant salvage or resale value at the time of disposal. Oregon Property
Services may help with estimating values, and with adherence to current
Rules regarding disposition of State property.

(4) Solicitation Requirements. Life Cycle Cost methodology is per-
mitted under this Rule for use in an ITB, an RFP, an Intermediate
Procurement, or a Special Procurement as described in this Division 247.
When conducting a Life Cycle Costing-based award, the Solicitation must:

(a) Advise prospective Offerors how Life Cycle Costing will be con-
sidered in an award decision.

(A) Awards may be made based on lowest evaluated cost resulting
from Life Cycle Costing. Under this approach the evaluation includes Life
Cycle Costs in the Solicitation issued by the Agency.

(B) Awards of Invitations to Bid to the lowest Bidder include the total
Life Cycle Costs as a part of the bid evaluation methodology and award.
The lowest total Life Cycle Cost is considered the low Bid.

(C) Awards of RFPs may include a Life Cycle Costing award factor
in two ways:

(i) The RFP may include Life Cycle Costs as a part of the total points
awarded for costs. In this method, all Life Cycle Costs are calculated and
the lowest total Life Cycle Cost is awarded the maximum points allocated
for cost in the RFP; or

(ii) The RFP may includes a separate Life Cycle Cost Factor that is
assessed a weight or points and is considered in addition to other factors in
the proposal evaluation methodology. As a separate evaluation factor, it
may be used in addition to costs, when the cost factor does not consider
Life Cycle Costing elements.

(b) When Life Cycle Costs continue over a period of years,
Solicitations may provide for adjustments to the cost stream for one or
more of the following:

(A) Time value of money;

(B) Cost uncertainty; or

(C) Inflation factors.

(5) Factors in the Solicitation. To the extent the Authorized Agency
considers practical, the Solicitation must provide relevant information (e.g.,
projected item usage, operating environment, the operating period, and
other information that will be considered in the evaluation of the Offer.) An
Agency may include projections and estimates of life and cycle times from
independent third party sources. The Solicitation must describe how Life
Cycle Cost will be applied in the award process. For one-step Solicitations,
factors not described in the Solicitation may not be used in the evaluation.
For Multistep and multi-round Solicitations, factors must be described in
advance of the evaluation in order to be used in the evaluation.

(6) Elements that may be used in Awards. Solicitations must describe
what elements the Offeror will be required to provide in the Offer, includ-
ing relevant costs, along with appropriate information to support life costs.
Typical elements used in Life Cycle Costing Awards may include:

(a) Average unit price, including (when appropriate) recurring and
nonrecurring production costs;

(b) Delivery, shipping and transportation costs;

(c) Switching costs prepared by the State that include a reasonable
estimate of what it will cost to switch from a current product or brand to
another;

(d) Unit operating and support costs (e.g., manpower, energy, parts
requirements, scheduled maintenance, and training);

(e) Unit disposal costs (e.g., the cost of removing equipment from the
State facility);

(f) Unit salvage or residual value; and

(g) Related information as requested to support costs such as testing
and operational data.

(7) Award Decision.

(a) Award of an Invitation to Bid using Life Cycle Cost methods must
be made to the Responsible Offeror whose Responsive Offer provides the
lowest overall cost of ownership in accordance with the Life Cycle Cost
evaluation factors listed in the Solicitation Document.

(b) In the case of a Life Cycle Cost Request for Proposal, award must
be made to the Responsible Offeror whose Responsive Offer, after consid-
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eration of Life Cycle Cost factors as a part of price evaluation, and other
factors listed in the Solicitation Document are determined to be the most
Advantageous or best Proposal for the State.

(c) In the case of an Intermediate or Special Procurement, the award
requirements are the same as found in these methods, and Life Cycle

Costing is incorporated into the methods.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.025, 279B.270 & 279B.280
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0200
Methods of Source Selection

An Authorized Agency must award a Contract for Supplies and
Services by one of the following seven sourcing methods in accordance
with the Code and related Rules:

(1) Competitive Sealed Bidding (also known as Bidding or ITB) pur-
suant to ORS 279B.055;

(2) Competitive Sealed Proposals (also known as Proposals or RFP)
pursuant to ORS 279B.060;

(3) Small Procurement pursuant to ORS 279B.065;

(4) Intermediate Procurement pursuant to ORS 279B.070;

(5) Sole-Source Procurement pursuant to ORS 279B.075;

(6) Emergency Procurement pursuant to ORS 279B.080; or

(7) Special Procurement pursuant to ORS 279B.085.

A Cooperative Procurement in accordance with OAR 125-246-0400
through 125-246-0470 substantially uses a Competitive Sealed Bidding or

Competitive Sealed Proposals method.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0255
Competitive Sealed Bidding; One Step Solicitations

(1) Generally. An Authorized Agency may procure Supplies and
Services by Competitive Sealed Bidding as set forth in ORS 279B.055. An
Invitation to Bid is used to initiate a Competitive Sealed Bidding
Solicitation and must contain the information required by ORS
279B.055(2) and by Section (2) of this Rule. The Authorized Agency must
provide public notice of the Competitive Sealed Bidding Solicitation as set
forth in OAR 125-247-0305.

(2) Invitation to Bid. In addition to the provisions required by ORS
279B.055(2), the Invitation to Bid must include the following:

(a) General Information.

(A) Notice of any pre-Offer conference as follows:

(i) The time, date and location of any pre-Offer conference;

(ii) Whether attendance at the conference will be mandatory or vol-
untary; and

(iii) A provision that provides that statements made by the Authorized
Agency’s representatives at the conference are not binding upon the
Authorized Agency unless confirmed by Written Addendum.

(B) The form and instructions for submission of Bids and any other
special information, e.g., whether Bids may be submitted by electronic
means (See OAR 125-247-0330 for required provisions of electronic Bids);

(C) The time, date and place of Opening;

(D) The office where the Solicitation Document may be reviewed;

(E) A statement that each Bidder must identify whether the Bidder is
a “resident Bidder,” as defined in ORS 279A.120(1);

(F) Contractor’s certification of nondiscrimination in obtaining
required subcontractors in accordance with ORS 279A.110(4). (See OAR
125-246-0210(3));

(G) How the Authorized Agency will notify Bidders of Addenda and
how the Authorized Agency will make Addenda available (See OAR 125-
247-0430); and

(H) The requirement, if applicable, for the awarded Bidder to obtain
or subcontract labor, materials, or labor and materials from a supplier reg-
istered as an Emerging Small Business.

(b) Authorized Agency Need. The character of the Supplies and
Services the Authorized Agency is purchasing including, if applicable, a
description of the acquisition, Specifications, delivery or performance
schedule, inspection and acceptance requirements.

(c) Bidding and Evaluation Process.

(A) The anticipated Solicitation schedule, deadlines, protest process,
and evaluation process;

(B) The Authorized Agency must set forth objective evaluation crite-
ria in the Solicitation Document in accordance with the requirements of
ORS 279B.055(6)(a); and

(C) If the Authorized Agency intends to award Contracts to more than
one Bidder pursuant to OAR 125-247-0600(4)(d), the Authorized Agency
must identify in the Solicitation Document the manner in which it will
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determine the number of Contracts it will Award. This may be left to the
Authorized Agency’s discretion at the time of the Award, provided it is so
described in the Solicitation.

(d) Applicable preferences pursuant to ORS 279B.055(6)(b):

(A) Preference for Oregon Supplies and Services, pursuant to ORS
279A.120 and OAR 125-246-0300 and 125-246-0310;

(B) Preference for recycled materials, pursuant to ORS 279A.125 and
OAR 125-246-0320 through 125-246-0324; and

(C) Performance with the State of public printing, binding and sta-
tionery Work, pursuant to ORS 282.210.

(e) Certification if required. For Authorized Agencies subject to ORS
305.385, Contractor’s certification of compliance with the Oregon tax laws
in accordance with ORS 305.385.

(f) Terms and Conditions. All Contract terms and conditions, includ-
ing a provision indicating whether the Contractor can assign the Contract,
delegate its duties, or subcontract the delivery of the Supplies and Services

without prior Written approval from the Authorized Agency.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.055
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, £. & cert. ef. 5-31-06

125-247-0256
Competitive Sealed Bidding; Multistep Solicitations

(1) Generally. An Authorized Agency may procure Supplies and
Services by using one of the following methods of selection for Multistep
Sealed Bidding pursuant to ORS 279B.055(12):

(a) Multistep Invitation to Bid; or

(b) Revised Rounds of Bidding. A step and a round have the same
meaning for purposes of implementing ORS 279B.055(12). All of the
methods described in ORS 279B.055(12) and this Rule may be collective-
ly referred to in Division 247 as a “Multistep Sealed Bidding.”

(2)(a) Multistep Invitation to Bid. A Multistep Invitation to Bid is a
phased procurement process that seeks necessary information or unpriced
submittals in Phase One, followed by a Phase Two of competitive sealed
bidding, inviting Bidders who submitted eligible Bids in Phase One to sub-
mit competitive sealed price Bids on the unpriced submittals in Phase Two.
The Authorized Agency initially issues a Multistep Invitation to Bid,
requesting the submission of unpriced submittals. This Phase One may
include multiple steps, at the discretion of the Authorized Agency, in order
to obtain necessary information or unpriced submittals. At the conclusion
of Phase One, the Authorized Agency evaluates those unpriced submittals
to determine the eligibility of the Bidders to submit priced Bids. After this
determination, the Authorized Agency may begin Phase Two by issuing
subsequent Invitations to Bid, limited to those Bidders eligible to submit
priced Bids. The Contract must be awarded to the lowest Responsible
Bidder or to multiple Responsible Bidders in accordance with ORS
279B.055(10).

(b) Public Notice. Whenever an Authorized Agency uses a Multistep
Invitation to Bid, the Authorized Agency must give public notice for Phase
One in accordance with OAR 125-247-0305. Public notice is not required
for subsequent steps in Phase One, unless a step in Phase One expands the
number of Bidders, and then public notice is required. Public notice is not
required for Phase Two. However, an Authorized Agency must give notice
to all Bidders from Phase One (Bidders). If an Authorized Agency elects to
provide a protest opportunity for Addenda issued after the Closing of Phase
One pursuant to OAR 125-247-0430, then the Authorized Agency must give
notice to the Bidders of this right to protest such Addenda. If an Authorized
Agency elects to provide an opportunity to protest exclusion from Phase
Two pursuant to OAR 125-247-0720, then the Authorized Agency must give
notice to the Bidders of this right to protest such exclusion.

(c) Procedures Generally. In addition to the procedures set forth in
OAR 125-247-0300 through 125-247-0490, an Authorized Agency must
employ the following procedures set forth in this Section (2) from
Multistep ITB:

(A) Solicitation Protest. Prior to the Closing of Phase One, an
Authorized Agency must provide an opportunity to protest the Solicitation
under ORS 279B.405 and OAR 125-247-0730.

(B) Addenda Protest. An Authorized Agency may provide an oppor-
tunity to protest any Addenda issued after closing of Phase Two pursuant to
OAR 125-247-0430(3)(b).

(C) Exclusion Protest. An Authorized Agency may provide an oppor-
tunity for a Bidder to protest exclusion from Phase Two as set forth in OAR
125-247-0720.

(D) Administrative Remedy. Bidders may submit a protest to any
Addenda or to any action by the Authorized Agency that has the effect of
excluding the Bidder from a Phase Two to the extent such protests are pro-
vided for in the Solicitation Document or required by this Section (2).
Failure to so protest must be considered the Bidder’s failure to pursue an
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administrative remedy made available to the Bidder by the Authorized
Agency.

(E) Award Protest. An Authorized Agency must provide an opportu-
nity to protest its intent to award a Contract pursuant to ORS 279B.410 and
OAR 125-247-0740. An Affected Bidder may protest, for any of the bases
set forth in OAR 125-247-0720(2), its exclusion from Phase Two or an
Addendum issued following Closing of Phase One if the Authorized
Agency did not previously provide Bidders the opportunity to protest such
exclusion or Addendum.

(d) Procedure for Phase One.

(A) Form. Authorized Agency must initiate a Multistep Invitation to
Bid by the issuance of an Invitation to Bid in the form and manner required
for Competitive Sealed Bidding, except as hereinafter provided. In addition
to the requirements set forth in OAR 125-247-0255(1 and 2), the Invitation
to Bid must state:

(i) That unpriced submittals are requested;

(i) Whether price Bids are to be submitted at the same time as
unpriced submittals; if they are, that such price Bids must be submitted in
a separate sealed envelope;

(iii) That the Solicitation is a multistep Invitation to Bid, and priced
Bids will be considered only in Phase Two and only from those Bidders
whose unpriced submittals are found eligible in Phase One;

(iv) The criteria to be used in the evaluation of unpriced submittals;

(v) That the Authorized Agency, to the extent that it finds necessary,
may conduct oral or Written Discussions for the purposes of clarification of
the unpriced submittals;

(vi) That the Supplies and Services being procured must be furnished
generally in accordance with the Bidder’s unpriced submittal as found to be
finally eligible and must meet the requirements of the Invitation to Bid; and

(vii) Whether Bidders excluded from Phase Two have a right to
protest the exclusion before the notice of intent to award. Such information
must be given in the Bid Solicitation or changed by Addenda.

(B) Addenda to the Invitation to Bid. After receipt of unpriced sub-
mittals in Phase One, Addenda to the Invitation to Bid must be distributed
only to Bidders who submitted unpriced submittals.

(C) Receipt and Handling of Unpriced Submittals. Unpriced submit-
tals in Phase One need not be opened publicly.

(D) Evaluation of Unpriced Submittals. Unpriced submittals submit-
ted by Bidders in Phase One must be evaluated solely in accordance with
the criteria set forth in the Invitation to Bid. Unpriced submittals must be
categorized as:

(i) Eligible;

(ii) Potentially eligible; that is, reasonably susceptible of being made
eligible; or

(iii) Ineligible. The Authorized Agency must record in Writing the
basis for determining an unpriced submittal ineligible and make it part of
the Procurement File in accordance with OAR 125-246-0355. The
Authorized Agency may initiate the Phase Two of the procedure if, in the
Authorized Agency’s opinion, there are sufficient eligible unpriced submit-
tals to assure effective price competition in Phase Two without Discussions.
If the Authorized Agency finds that such is not the case, the Authorized
Agency may issue an Addendum to the Invitation to Bid or engage in
Discussions as set forth in Subsection (2)(e) of this Rule.

(E) Discussion of Unpriced Submittals. The Authorized Agency may
seek clarification of an unpriced submittal by any eligible or potentially eli-
gible Bidder. During the course of such Discussions, the Authorized
Agency may not disclose any information derived from one unpriced sub-
mittal to any other Bidder. Once Discussions have begun, any Bidder who
has not been notified that its unpriced submittal has been finally found inel-
igible, may submit supplemental information amending its unpriced sub-
mittal, at any time until the Closing of the Phase Two. Such submission
may be made at the request of the Authorized Agency or upon the Bidder’s
own initiative.

(F) Notice of Ineligible Unpriced Submittal. When the Authorized
Agency determines a Bidder’s unpriced submittal to be ineligible, such
Bidder may not be afforded an additional opportunity to supplement its
unpriced submittal.

(G) Mistakes During a Multistep Invitation to Bid. Mistakes may be
corrected or unpriced submittals may be withdrawn during Phase One in
accordance with OAR 125-247-0470; and

(i) Before unpriced submittals are considered;

(ii) After any Discussions have commenced under Subsection (2)(e);
or

(iii) When responding to any Addenda of the Invitation to Bid.

(H) Revisions to Solicitation Specifications. After the Closing of
Phase One, the Authorized Agency may issue Addenda that modify the
Specifications for the Goods or Services being procured or that modify
other terms and conditions of the Invitation to Bid. The Authorized Agency
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must provide such Addenda to all Bidders who initially submitted Unpriced
Submittals. The Authorized Agency may then require Bidders to submit
revised Unpriced Submittals.

(e) Procedure for Phase Two of Multistep Sealed Bidding.

(A) Initiation. Upon the completion of Phase One, the Authorized
Agency must invite each eligible Bidder to submit a price Bid.

(B) Conduct. An Authorized Agency must conduct Phase Two as any
other Competitive Sealed Bidding Procurement except:

(i) As specifically set forth in this Rule; and

(ii) No public notice need be given of this invitation to submit price
Bids because such notice was previously given.

(3)(a) Revised Rounds of Bidding. Revised Rounds of Bidding means
a process that begins with an initial round of Competitive Sealed Bidding
pursuant to OAR 125-247-0255 and may, at the discretion of the
Authorized Agency, include successive rounds of Bidding in order for the
Authorized Agency to gain the best Offer for purposes of Award. An
Authorized Agency may revise the Solicitation’s Specifications, terms and
conditions, and pricing structure for successive rounds to best meet the
State’s needs. Bidders will be allowed adequate time to revise and resubmit
their Bids in accordance with the requirements set forth in the newly
revised Solicitation Document. At each successive round, Authorized
Agency may disregard its scoring of prior Bids and commence new scoring
for the new Bids. The Authorized Agency must comply with the following
procedures for this type of Solicitation:

(b) Revisions. An Authorized Agency may reject any Bid, after any
round, because the Bid did not meet a minimum score or minimum set of
requirements. An Authorized Agency may then proceed with a subsequent
round that requires additional Bids to be submitted, based on different
Specifications, terms and conditions, pricing structure, scoring model, and
set of award criteria, separately or in any combination thereof, in order to
best meet the State’s interests (Revisions). If any Revision is made by an
Authorized Agency in any subsequent round, the Authorized Agency has
the right, in its sole discretion, to permit any Bidder whose Bid was previ-
ously rejected to submit a new Bid, if the reason(s) for the rejection of the
prior Bid by that Bidder no longer applies.

(c) Public Notice. An Authorized Agency must give public notice pur-
suant to OAR 125-247-0305. The initial Solicitation Document must dis-
close that a Revised Rounds of Bidding process will or may be used. An
Authorized Agency must give notice to all initial Bidders of any
Revision(s) in the Specifications, terms and conditions, pricing structure,
scoring model, and set of award criteria, separately or in any combination
thereof. If an Authorized Agency discloses any prices, terms or conditions
offered by other Bidders, the Authorized Agency will give notice of these
disclosures to the initial Bidders. At the end of the process, the Authorized
Agency must give a Notice of Intent to award at least seven (7) calendar
Days prior to making the Award. Following clarifications and additional
investigations, an Offeror may be reinstated or disqualified at any stage of

the evaluation process.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.055
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0260
Competitive Sealed Proposals; One Step Solicitations

(1) Generally. An Authorized Agency may procure Supplies and
Services and negotiate by Competitive Sealed Proposals as set forth in ORS
279B.060. A Request for Proposal is used to initiate a Competitive Sealed
Proposals Solicitation and must contain the information required by ORS
279B.060(2) and by Section (2) of this Rule. The Authorized Agency must
provide public notice of the Competitive Sealed Proposals as set forth in
OAR 125-247-0305.

(2) Request for Proposal. In addition to the provisions required by
ORS 279B.060(2), the Request for Proposal must include the following:

(a) General Information.

(A) Notice of any pre-Offer conference as follows:

(i) The time, date and location of any pre-Offer conference; and

(ii) Whether attendance at the conference will be mandatory or vol-
untary; and

(iii) A provision that provides that statements made by the Authorized
Agency’s representatives at the conference are not binding upon the
Authorized Agency unless confirmed by Written Addendum.

(B) The form and instructions for submission of Proposals and any
other special information, e.g., whether Proposals may be submitted by
electronic means (See OAR 125-247-0330 for required provisions of elec-
tronic Proposals);

(C) The time, date and place of Opening;

(D) The office where the Solicitation Document may be reviewed;
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(E) Contractor’s certification of nondiscrimination in obtaining
required subcontractors in accordance with ORS 279A.110(4). (See OAR
125-246-0210(3)); and

(F) How the Authorized Agency will notify Proposers of Addenda and
how the Authorized Agency will make Addenda available. (See OAR 125-
247-0430).

(b) Authorized Agency Need. The character of the Supplies and
Services the Authorized Agency is purchasing, including if applicable, a
description of the acquisition, Specifications, delivery or performance
schedule, inspection and acceptance requirements.

(c) Proposal and Evaluation Process.

(A) The anticipated Solicitation schedule, deadlines, protest process,
and evaluation process;

(B) The Authorized Agency must set forth selection criteria in the
Solicitation Document in accordance with the requirements of ORS
279B.060(2)(h)(E). Evaluation criteria need not be precise predictors of
actual future costs and performance, but to the extent possible, such factors
must be reasonable estimates of actual future costs based on information
available to the Authorized Agency;

(C) If the Authorized Agency’s solicitation process calls for the
Authorized Agency to establish a Competitive Range, the Authorized
Agency must state the size of the Competitive Range in the Solicitation
Document. The Authorized Agency may increase or decrease the number of
the Proposers in the Competitive Range in accordance with OAR 125-247-
0261(2); and

(D) If the Authorized Agency intends to award Contracts to more than
one Proposer pursuant to OAR 125-247-0600(4)(d), the Authorized Agency
must identify in the Solicitation Document the manner in which it will
determine the number of Contracts it will award. This may be left to the
Authorized Agency’s discretion at the time of the Award, provided it is so
described in the Solicitation.

(d) Applicable Preferences described in ORS 279A.120, 279A.125(2)
and 282.210:

(A) Preference for Oregon Supplies and Services, pursuant to ORS
279A.120 and OAR 125-246-0300 and 125-246-0310;

(B) Preference for recycled materials, pursuant to ORS 279A.125 and
OAR 125-246-0320 through 125-246-0324; and

(C) Performance with the State of public printing, binding and sta-
tionery Work, pursuant to ORS 282.210.

(e) Certification if requested. For Authorized Agencies subject to
ORS 305.385, Contractor’s certification of compliance with the Oregon tax
laws in accordance with ORS 305.385.

(f) Terms and conditions. All Contract terms and conditions, includ-
ing a provision indicating whether the Contractor can assign the Contract,
delegate its duties, or subcontract the Supplies and Services without prior

Written approval from the Authorized Agency.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.060
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06

125-247-0261
Competitive Sealed Proposals; Multistep Solicitations

(1) Generally. An Authorized Agency may procure Supplies and
Services by using any combination of the following methods for
Competitive Sealed Proposals pursuant to ORS 279B.060(6)(b).

(a) Competitive Range;

(b) Discussions and Revised Proposals;

(c) Best and Final Offers;

(d) Multistep Proposals;

(e) Revised Rounds of Negotiations; and

(f) Negotiations.

An Authorized Agency may also use a Request for Qualifications pur-
suant to OAR 125-247-0550 in combination with any of the methods
described in ORS 279B.060(6)(b) and this Rule. All of the methods
described in ORS 279B.060(6)(b) and this Rule may be collectively
referred to in Division 247 as “Multistep Sealed Proposals.” A “step,” “tier”
and “round” have the same meaning for purposes of implementing ORS
279B.060.

(2) Competitive Range. When an Authorized Agency’s solicitation
process conducted pursuant to ORS 279B.060(6)(b) calls for the
Authorized Agency to establish a Competitive Range at any stage in the
Procurement Process, the Authorized Agency must comply with the fol-
lowing procedures:

(a) Determining Competitive Range:

(A) The Authorized Agency must establish a Competitive Range after
evaluating all Responsive Proposals in accordance with the evaluation cri-
teria set forth in the Request for Proposals. After evaluation of all Proposals
in accordance with the criteria set forth in the Request for Proposals, the
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Authorized Agency must determine and rank the Proposers in the
Competitive Range.

(B) The Authorized Agency may increase the number of Proposers in
the Competitive Range if the Authorized Agency’s evaluation of Proposals
establishes a natural break in the scores of Proposers indicating a number
of Proposers greater than the initial Competitive Range are closely com-
petitive, or have a reasonable chance of being determined the most
Advantageous Proposer. The Authorized Agency may decrease the number
of Proposers in the initial Competitive Range only if the excluded
Proposers have no reasonable chance to be the most Advantageous
Proposer.

(b) Protesting Competitive Range. The Authorized Agency must pro-
vide Written notice to all Proposers identifying Proposers in the
Competitive Range. An Authorized Agency may provide an opportunity for
Proposers excluded from the Competitive Range to protest the Authorized
Agency’s evaluation and determination of the Competitive Range in accor-
dance with OAR 125-247-0720.

(c) Intent to Award; Discuss or Negotiate. After determination of the
Competitive Range and after any protest period provided in accordance
with Subsection (2)(b) expires, or after the Authorized Agency has provid-
ed a final response to any protest, whichever date is later, the Authorized
Agency may either:

(A) Provide Written notice to all Proposers in the Competitive Range
of its intent to award the Contract to the highest-ranked Proposer in the
Competitive Range:

(i) An unsuccessful Proposer may protest the Authorized Agency’s
intent to award in accordance with OAR 125-247-0740 and ORS 279B.410.

(ii) After the protest period provided in accordance with OAR 125-
247-0740 expires, or after the Authorized Agency has provided a final
response to any protest, whichever date is later, the Authorized Agency
must commence Negotiations in accordance with this Rule with Proposers
in the Competitive Range; or

(B) Engage in Discussions with Proposers in the Competitive Range
and accept revised Proposals from them as set forth in this Rule and fol-
lowing such Discussions and receipt and evaluation of revised Proposals,
conduct Negotiations as set forth in this Rule with the Proposers in the
Competitive Range.

(3) Discussions and Revised Proposals. If an Authorized Agency
chooses to use the Competitive Range method and then enter into
Discussions, the Authorized Agency must proceed as follows:

(a) Initiating Discussions. If the Authorized Agency initiates any
Discussion, the Authorized Agency must initiate oral or Written
Discussions with all Proposers submitting Responsive Proposals or all
Proposers in the Competitive Range (collectively “eligible Proposers™)
regarding their Proposals with respect to the provisions of the RFP that the
Authorized Agency identified in the RFP as the subject of Discussions. The
Authorized Agency may conduct Discussions for the following purposes:

(A) Informing eligible Proposers of deficiencies in their initial
Proposals;

(B) Notifying eligible Proposers of parts of their Proposals for which
the Authorized Agency would like additional information; or

(C) Otherwise allowing eligible Proposers to develop revised
Proposals that will allow the Authorized Agency to obtain the best Proposal
based on the requirements and evaluation criteria set forth in the Request
for Proposals.

(b) Conducting Discussions. The Authorized Agency may conduct
Discussions with each eligible Proposer necessary to fulfill the purposes of
this Section (3), but need not conduct the same amount of Discussions with
each eligible Proposer. The Authorized Agency may terminate Discussions
with any eligible Proposer at any time. However, the Authorized Agency
must offer all eligible Proposers the same opportunity to discuss their
Proposals with the Authorized Agency before the Authorized Agency noti-
fies eligible Proposers of the date and time pursuant to Section (4) that best
and final Proposals will be due.

(A) In conducting Discussions, the Authorized Agency:

(i) Must treat all eligible Proposers fairly and may not favor any eli-
gible Proposer over another;

(i) Must only disclose other eligible Proposer’s Proposals or
Discussions in accordance with 279B.060(6)(b)(B) or (C);

(iii) May adjust the evaluation of a Proposal as a result of a
Discussion under this Section. The conditions, terms, or price of the
Proposal may be altered or otherwise changed during the course of the
Discussions provided the changes are within the Scope of the Request for
Proposals.

(B) At any time during the time allowed for Discussions, the
Authorized Agency may:

(i) Continue Discussions with a particular eligible Proposer;
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(ii) Terminate Discussions with a particular eligible Proposer and con-
tinue Discussions with other eligible Proposers; or

(iii) Conclude Discussions with all remaining eligible Proposers and
provide notice pursuant to this Rule to the eligible Proposers.

(4) Best and Final Offers. If an Authorized Agency chooses to require
Best and Final Offers, an Authorized Agency must establish a common date
and time by which Proposers must submit best and final Offers. Best and
final Offers must be submitted only once; provided, however, the
Authorized Agency may make a Written determination that it is in the
Authorized Agency’s best interest to conduct additional Discussions and
Negotiations or change the Authorized Agency’s requirements and require
another submission of best and final Offers. Otherwise, no Discussion of or
changes in the best and final Offers may be allowed prior to award.
Proposers must also be informed if they do not submit notice of withdraw-
al or another best and final Offer, their immediately previous Offer will be
construed as their best and final Offer. The Authorized Agency must eval-
uate Offers as modified by the best and final Offer. The Authorized Agency
must conduct evaluations conducted as described in OAR 125-247-0600.
The Authorized Agency may not modify evaluation factors or their relative
importance after the date and time that best and final Offers are due.

(5) Multistep Sealed Proposals

(a) Process. The Multistep Sealed Proposals process is a phased pro-
curement process that seeks necessary information or unpriced submittals
in Phase One and invites Proposers who submitted qualified unpriced sub-
mittals in Phase One to submit competitive sealed price Proposals in Phase
Two. The Contract must be awarded to the Responsible Proposer, or in the
case of multiple awards, the Responsible Proposers pursuant to ORS
279B.060(10), submitting the most Advantageous Proposal in accordance
with the terms of the Solicitation Document applicable to Phase Two. A
“Phase” may include one or more “steps”

(b) Public Notice. Whenever an Authorized Agency uses Multistep
Proposals, the Authorized Agency must give Public Notice in accordance
with OAR 125-247-0305. Public Notice is not required for Phase Two.
However, an Authorized Agency must give notice to all Proposers from
Phase One (Proposers). If an Authorized Agency elects to provide a protest
opportunity for Addenda issued after the Closing of Phase One pursuant to
OAR 125-247-0430, then the Authorized Agency must give notice to the
Proposers of this right to protest such Addenda. If an Authorized Agency
elects to provide an opportunity to protest exclusion from Phase Two pur-
suant to OAR 125-247-0720, then the Authorized Agency must give notice
to the Proposers of this right to protest such exclusion.

(c) Procedures Generally. In addition to the procedures set forth in
OAR 125-247-0300 through 125-247-0490, an Authorized Agency must
employ the following procedures set forth in this Section for Multistep
Sealed Proposals:

(A) Solicitation Protest. Prior to the Closing of Phase One, an
Authorized Agency must provide an opportunity to protest the Solicitation
under ORS 279B.405 and OAR 125-247-0730.

(B) Addenda Protest. An Authorized Agency may provide an oppor-
tunity to protest any Addenda issued after closing of Phase Two pursuant to
OAR 125-247-0430(3)(b).

(C) Exclusion Protest. An Authorized Agency may provide an oppor-
tunity for a Proposer to protest exclusion from Phase Two as set forth in
OAR 125-247-0720.

(D) Administrative Remedy. Proposers may submit a protest to any
Addenda or to any action by the Authorized Agency that has the effect of
excluding the Proposer from a Phase Two to the extent such protests are
provided for in the Solicitation Document or required by this Section.
Failure to so protest must be considered the Proposer’s failure to pursue an
administrative remedy made available to the Proposer by the Authorized
Agency.

(E) Award Protest. An Authorized Agency must provide an opportu-
nity to protest its intent to award a Contract pursuant to ORS 279B.410 and
OAR 125-247-0740. An Affected Proposer may protest, for any of the
bases set forth in OAR 125-247-0720(2), its exclusion from Phase Two or
an Addendum issued following Closing of Phase One if the Authorized
Agency did not previously provide Bidders the opportunity to protest such
exclusion or Addendum.

(d) Procedure for Phase One.

(A) The Form of the Request for Proposals. Multistep Proposals must
be initiated by the issuance of a Request for Proposal in the form and man-
ner required for Competitive Sealed Proposals in accordance with OAR
125-247-0260, except as provided in this Rule. In addition to the require-
ments set forth in OAR 125-247-0260(2), this Request for Proposal must
state:

(i) That unpriced submittals are requested;
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(ii) That the Solicitation is a unpriced submittal Procurement, and
priced Proposals will be considered only in Phase Two and only from those
Proposers whose unpriced submittals are found acceptable in Phase One;

(iii) The criteria to be used in the evaluation of unpriced submittals;

(iv) That the Authorized Agency, to the extent that it finds necessary,
may conduct oral or Written Discussions for the purposes of clarification of
the unpriced submittals;

(v) That the Supplies and Services being procured must be furnished
generally in accordance with the Proposer’s unpriced submittals as found to
be finally qualified and must meet the requirements of the Request for
Proposals;

(vi) Whether Proposers excluded from subsequent steps or Phase Two
have a right to protest the exclusion. Such information must be given in the
Solicitation or changed by Addenda; and

(vii) If time is a factor, the Authorized Agency may require Proposers
to submit a separate sealed price Proposal during Phase One to be opened
after the evaluation of unpriced submittals.

(B) Addenda to the Request for Proposal. After receipt of unpriced
submittals in Phase One, Addenda to the Request for Proposal must be dis-
tributed only to those Proposers who submitted unpriced submittals.

(C) Receipt and Handling of Unpriced Proposals. The Authorized
Agency is not required to publicly open unpriced submittals.

(D) Evaluation of Unpriced Proposals. The unpriced submittals sub-
mitted by Proposers must be evaluated solely in accordance with the crite-
ria set forth in the Request for Proposals. The unpriced submittals must be
categorized as:

(i) Qualified;

(ii) Potentially qualified; that is, reasonably susceptible of being made
qualified; or

(iii) Unqualified. The Authorized Agency must record in Writing the
basis for determining a Proposal unqualified and make it part of the
Procurement File in accordance with OAR 125-246-0355. The Authorized
Agency may initiate Phase Two of the procedure if, in the Authorized
Agency’s opinion, there are sufficient qualified unpriced submittals to
assure effective price competition in Phase Two without Discussions. If the
Authorized Agency finds that such is not the case, the Authorized Agency
may issue an Addendum to the Request for Proposals or engage in
Discussions as set forth in this Rule.

(E) Discussion of Unpriced Submittals. The Authorized Agency may
seek clarification of any Proposal of any Proposer who submits a qualified,
or potentially qualified unpriced submittal. During the course of such
Discussions, the Authorized Agency may not disclose any information
derived from one unpriced submittal to any other Proposer. Once
Discussions begin, any Proposer may submit supplemental information
amending the unpriced submittal at any time until the Closing of Phase Two
set by the Authorized Agency. A submission may be in response to a request
of the Authorized Agency or be initiated by the Proposer.

(F) Notice of Unqualified Unpriced Submittals. When the Authorized
Agency determines a Proposer’s unpriced submittal to be unqualified, such
Proposer must not be afforded an additional opportunity to supplement its
unpriced submittal.

(G) Mistakes During Multistep Sealed Proposals. Mistakes may be
corrected or Proposals may be withdrawn during Phase One:

(i) Before unpriced submittals are considered;

(ii) After any Discussions have commenced under this Rule;

(iii) When responding to any Addenda of the Request for Proposals;
or

(iv) In accordance with OAR 125-247-0470.

(e) Procedure for Phase Two.

(A) Initiation. Upon the completion of Phase One, the Authorized
Agency must invite each qualified Proposer to submit price Proposals.

(B) Conduct. An Authorized Agency must conduct Phase Two as any
other Competitive Sealed Proposal pursuant to OAR 125-247-0260, except:

(i) As specifically set forth in this Rule; and

(ii) No public notice need be given of the request to submit price
Proposals because such notice was previously given.

(6) Revised Rounds of Negotiations Multistep Revised Negotiations
means a process that begins with the standard Solicitation procedures for an
RFP and may include successive rounds of Proposals achieved through
Negotiations to gain the best Proposal for purposes of Award. These
Negotiations may concern the price, Specifications, and final terms and
conditions, separately or in any combination thereof. The Authorized
Agency must treat all Proposers fairly. Before the start of each round of
Negotiations, the Authorized Agency must disclose the parameters of that
round of Negotiations. At that time, the Authorized Agency may revise the
Solicitation’s Specifications, terms and conditions, evaluation criteria and
weight, and pricing structure in order to best meet the State’s interests
(Revisions). At each successive round, the Authorized Agency may disre-
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gard its scoring of prior Proposals and commence new scoring for the new
Proposals. The Authorized Agency may eliminate any Proposal after a
round because the Proposal did not meet a minimum score, or the Proposal
was not susceptible to award, and then proceed with a subsequent round
that requires additional Proposals based on the Revision(s). If any Revision
is made by the Authorized Agency in any subsequent round, the Authorized
Agency reserves the right, in its sole discretion, to permit any Proposer
whose Proposal was previously eliminated to submit a new Proposal, if the
reason(s) for the elimination of the prior Proposal by that Proposer no
longer applies. For each Solicitation, on a case-by-case basis, the
Authorized Agency may determine whether prequalification of suppliers is
needed. If prequalification is used, the Authorized Agency must prequalify
suppliers and provide an appeal process in accordance with ORS 279B.120
and related rules.

(7) Negotiations.

(a) The Authorized Agency may negotiate serially with the highest-
ranked eligible Proposer or simultaneously with all eligible Proposers as
follows:

(A) After an initial determination of which Proposals are Responsive;

(B) After an initial determination of the Competitive Range in accor-
dance with this Rule; or

(C) After conclusion of Discussions with all eligible Proposers and
evaluation of revised Proposals.

(b) Conducting Negotiations.

(c) Scope. The Authorized Agency may negotiate:

(A) The statement of work;

(B) The Contract Price as it is affected by negotiating the statement of
work; and

(C) Any other terms and conditions reasonably related to those
expressly authorized for Negotiation in the Request for Proposals or
Addenda thereto. Accordingly, the Proposers must not submit, and the
Authorized Agency must not accept, for Negotiation any alternative terms
and conditions that are not reasonably related to those expressly authorized
for Negotiation in the Request for Proposals or Addenda thereto.

(d) Terminating Negotiations. At any time during Discussions or
Negotiations that the Authorized Agency conducts in accordance with this
Rule, the Authorized Agency may terminate Discussions or Negotiations
with the highest-ranked Proposer, or the Proposer with whom it is current-
ly discussing or negotiating, if the Authorized Agency reasonably believes
that:

(A) The Proposer is not discussing or negotiating in good faith; or

(B) Further Discussions or Negotiations with the Proposer will not
result in the parties agreeing to the terms and conditions of a final Contract
in a timely manner.

(e) Continuing Serial Negotiations. If the Authorized Agency is con-
ducting serial Negotiations and the Authorized Agency terminates
Negotiations with a Proposer in accordance with this Rule, the Authorized
Agency may then commence Negotiations with the next highest scoring
Proposer in the Competitive Range, and continue the process described in
this Rule until the Authorized Agency has determined either:

(A) To award the Contract to the Proposer with whom it is currently
discussing or negotiating; or

(B) Has completed one step of Discussions or Negotiations with all
Proposers in the Competitive Range, unless the Authorized Agency provid-
ed for more than one round of Discussions or Negotiations in the Request
for Proposals.

(f) Competitive Simultaneous Negotiations. If the Authorized Agency
chooses to conduct competitive Negotiations, the Authorized Agency may
negotiate simultaneously with competing Proposers. The Authorized
Agency:

(A) Must treat all Proposers fairly and must not favor any Proposer
over another;

(B) Must only disclose other Proposer’s Proposals or the substance of
Negotiations with other Proposers if the Authorized Agency notifies all of
the Proposers with whom the Authorized Agency will engage in
Negotiations before engaging in Negotiations with any Proposer; and

(C) Any oral modification of a Proposal resulting from Negotiations

under this Section must be reduced to Writing by the Proposer.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.060
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
20006, f. & cert. ef. 5-31-06

125-247-0270
Intermediate Procurements

(1) Generally. For Procurements of Supplies and Services greater than
$5,000 and less than or equal to $150,000, an Authorized Agency may
award a Contract as an Intermediate Procurement pursuant to ORS
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279B.070. Authorized Agencies must procure Intermediate Procurements
for Supplies and Services in accordance with ORS 279A and 279B.070.

(a) When conducting an Intermediate Procurement, an Authorized
Agency must seek at least three informally solicited competitive price
Quotes. Bids or Proposals from prospective Offerors. The Authorized
Agency must keep a written record of the sources of the Quotes, Bids or
Proposals received. If three Quotes, Bids or Proposals are not reasonably
available, fewer will suffice, but the Authorized Agency must make a writ-
ten record of the effort made to obtain the Quotes, Bids or Proposals.

(b) If a Contract is awarded, the Authorized Agency must award the
Contract to the Offeror whose Quote, Bid or Proposal will best serve the
interests of the Authorized Agency, taking into account price as well as con-
siderations including, but not limited to, experience, expertise, product
functionality, suitability for a particular purpose and Contractor responsi-
bility under ORS 279B.110.

(2) Written Solicitation. For Intermediate Procurements from $5,000
to $75,000, Authorized Agencies are not required to use a Written
Solicitation, but if an Agency elects to use a Written Solicitation, then the
requirements of this Section (2) apply. For Intermediate Procurements
exceeding $75,000 and up to $150,000, Authorized Agencies must use a
Written Solicitation. The Written Solicitation must include fair, efficient,
competitive Award evaluation criteria. This Written Solicitation may allow
revisions to the Solicitation and opportunity for protests, at the discretion of
the Agency. The process, potential revisions to the Solicitation, if any, and
opportunity for protests, if any, must be disclosed in the Solicitation.
Authorized Agencies must document:

(a) The Agency’s methodology under this subsection (2),

(b) The Agency’s compliance with legal sufficiency review require-
ments of the Attorney General under ORS 291.047; and

(c) Communications between the Agency and Providers regarding:

(A) The subject matter of OAR 125-246-0635 and ORS 279B.210;

(B) Offers;

(C) The Award; and

(D) Protests, if a protest opportunity is provided by the Agency, at its
discretion.

(3) Borderline Procurements. If an Authorized Agency’s Designated
Procurement Officer or delegatee (DPO) in good faith estimated that the
Procurement would be equal to or less than $75,000, and learned thereafter
that all of the Quotes, Bids, or Proposals were minimally exceeding
$75,000, this Procurement is deemed to have complied with Section (2) of
this Rule upon the following conditions:

(a) The DPO must document in the Procurement File the basis for the
original estimate under $75,000 and the process used; and

(b) The Agency must still comply with the remainder of this Rule.

(4) Inclusion of MWESBs. The Solicitations of Agencies must be
inclusive, in accordance with Department policy and ORS 200.035.

(5) Notices and ORPIN.

(a) The Agency must post on ORPIN a notice of its verbal or Written
Solicitation of at least three Quotes, Bids, or Proposals. In addition, the
Agency may informally solicit Quotes, Bids, or Proposals by any other
appropriate means (collectively, Notice).

(b) For Intermediate Procurements exceeding $75,000, the Notice
must provide:

(A) Where, when, how, and for how long the Written Solicitation may
be obtained;

(B) A general description of the Supplies and Services to be acquired;

(C) A reasonable interval between the first date of Notice of the
Written Solicitation and the Closing (Time Period);

(i) For all Intermediate Procurements, the Agency must provide a rea-
sonable and sufficient Time Period in order to meet the objectives of ORS
200.035 (Objectives); Agencies may adjust the Time Period to account for
the type of Procurement and needs of the Agencies, so long as the
Objectives are not undermined;

(ii) For Intermediate Procurements exceeding $75,000, the Time
Period must be at least seven (7) calendar Days;

(D) The name, title and address of the individual authorized by the
Agency to receive Offers; and

(E) Any other information the Agency deems to be appropriate.

(6) Negotiations. An Authorized Agency may negotiate with a
Proposer to clarify its Quote, Bid, or Proposal or to effect modifications that
will make the Quote, Bid, or Proposal acceptable or make the Quote, Bid,
or Proposal more Advantageous to the Authorized Agency.

(7) No Fragmentation. A Procurement may not be artificially divided
or fragmented so as to constitute an Intermediate Procurement, pursuant to
ORS 279B.070(2).

(8) Agencies must post all Awards over $5,000 on ORPIN.
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(9) Amendments. An Authorized Agency may amend a Contract
awarded as an Intermediate Procurement in accordance with OAR 125-

246-0560.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.070
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06

125-247-0275
Sole-Source Procurements

(1) Generally. An Authorized Agency with delegated authority pur-
suant to OAR 125-246-0170 may award a Contract without a competitive
process through a Sole-Source Procurement pursuant to the requirements of
ORS 279B.075, this Rule, and the policy of the Department. The
Authorized Agency must make a determination of a sole source based upon
Written findings of fact that the Supplies and Services are available from
only one source.

(2) Requirements:

(a) Findings of fact required under OAR 125-247-0275(1) may
include:

(A) Compatibility. The efficient utilization of existing Supplies and
Services requires the acquisition of compatible Supplies and Services from
only one source. For example, compatibility may be implicated when:
Supplies are required to directly interface with or attach to equipment of the
same manufacturer and no other manufacturer’s Supplies will correctly
interface with existing equipment; or when Services such as maintenance,
warranty, project management, or systems integration are required to inter-
face or integrate with existing Supplies and Services.

(B) Exchange of software or data. Specific Supplies and Services,
which are available from only one source, may be required for the exchange
of software or data with other public or private agencies. This finding may
be particularly applicable when the Supplies and Services involve assets
such as copyrights, patents, trademarks, and trade secrets.

(C) Pilot or experimental project. Supplies and Services are for the
use in such projects, which may include but are not limited to research and
economic development projects.

(D) Other findings that support the conclusion that Supplies and
Services are available from only one source may include but are not limit-
ed to considerations of: unique design, availability, geographic location,
exclusive authorized representative, cost of conversion, and warranty serv-
ices.

(b) For all Contracts awarded through Sole-Source Procurements
exceeding $5,000 but not exceeding $150,000:

(A) The Authorized Agency must place a public notice on ORPIN of
its determination that the Supplies and Services or class of Supplies and
Services are available from only one source.

(B) The public notice must describe the Supplies and Services to be
acquired through a Sole-Source Procurement and identify the prospective
Contractor and include the date, time and place that protests are due.

(C) The Authorized Agency must give such public notice at least
seven calendar (7) Days before the Award of the Contract to allow for
protests pursuant to OAR 125-247-0710. If the State Procurement Office is
conducting the Sole-Source Procurement, then the State Procurement
Office is the Authorized Agency for purposes of this Rule;

(D) For all Public Contracts exceeding $75,000 but not exceeding
$150,000, the Authorized Agency must also obtain the prior Written
approval of the Chief Procurement Officer or delegatee before the
Authorized Agency may award a Public Contract as a Sole-Source
Procurement under this Rule.

(c) For all Public Contracts exceeding $150,000:

(A) The Authorized Agency must place a public notice on ORPIN in
accordance with Subsection (2)(b)(A) and (B); and if the State Procurement
Office is conducting the Sole-Source Procurement, then the State
Procurement Office is the Authorized Agency for purposes of this Rule;

(B) The Authorized Agency must give such public notice at least
seven calendar (7) Days before the Award of the Contract to allow for
protests pursuant to OAR 125-247-0710; and

(C) The Authorized Agency must obtain the prior Written approval of
the Chief Procurement Officer or delegatee before the Authorized Agency
may award a Public Contract as a Sole-Source Procurement under this
Subsection (2)(b).

(d) Pursuant to ORS 279B.075 and to the extent reasonably practical,
the Authorized Agency must negotiate with the sole source to obtain con-
tract terms advantageous to the Authorized Agency.

(3) Protest. An Affected Person may protest the Authorized Agency’s
determination that the Supplies and Services or class of Supplies and
Services are available from only one source in accordance with OAR 125-
247-0710.
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(4) Brand Name Requirements. If the findings of fact required under
this Rule include a specification of a Brand Name, that specification must
be in accordance with ORS 279B.215 and OAR 125-247-0691.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.075

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0280
Emergency Procurements

(1) An Authorized Agency may award a Contract as an Emergency
Procurement pursuant to the requirements of ORS 279B.080. An
Authorized Agency has delegated authority to enter into an Emergency
Contract pursuant to OAR 125-246-0170. When an Emergency
Procurement is authorized, the Procurement must be made with competi-
tion that is practicable under the circumstances.

(2) Pursuant to the requirements of this Rule, the Authorized Agency,
may in its discretion, enter into a Public Contract without competitive
Solicitation if an emergency exists. Emergency means circumstances that
could not have been reasonably foreseen that create a substantial risk of
loss, damage, interruption of services or threat to public health or safety
that requires prompt execution of a Contract to remedy the condition.

(3) Regardless of the dollar value of the Contract, the Authorized
Agency entering into an Emergency Contract must:

(a) Make a Written declaration of emergency, including findings as
follows:

(A) A brief description of the Supplies and Services to be provided
under the Contract, together with its anticipated cost;

(B) A brief explanation of how the Contract, in terms of duration or
Supplies and Services provided under it, was restricted to the Scope rea-
sonably necessary to adequately deal only with the risk created or antici-
pated to be created by the Emergency circumstances; and

(C) A description of the emergency circumstances that require the
prompt performance of the Contract, stating the anticipated harm from fail-
ure to establish the Contract on an expedited basis;

(b) Encourage competition that is practicable under the circum-
stances; and

(c) Record the measures taken under Subsection (3)(b) to encourage
competition; the amounts of the Bids, Quotes or Proposals obtained, if any;
and the reason for selecting the Contractor.

(4) Pursuant to ORS 279B.080, the head of the Authorized Agency, or
person designated under ORS 279A.075, must declare the existence of the
emergency, as required by Subsection (3)(a), which must authorize the
Authorized Agency to enter into an Emergency Contract.

(5) Any Contract awarded under this Rule must be awarded within
sixty (60) days following the declaration of the emergency unless the head
of the Authorized Agency or Person designated has granted an extension.

(6) Agencies must also comply with OAR 137-045-0070, Emergency
Public Contract Exemption, if applicable. The Authorized Agency must
maintain a copy of any required report in the Authorized Agency’s

Emergency Procurement File.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.080
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0285
Special Procurements; Purpose and Application

(1) Generally. An Authorized Agency may award a Contract as a
Special Procurement pursuant to the requirements of ORS 279B.085.

(2) Purpose. Pursuant to ORS 279B.085, these Rules establish the cri-
teria for procuring Supplies and Services through Special Procurements by
the State Procurement Office and Authorized Agencies. Authorized

Agencies must have delegated authority pursuant to OAR 125-246-0170.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.085
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, £. & cert. ef. 5-31-06

125-247-0287
Special Procurements; Request Procedures

(1) Approval. An Authorized Agency may request approval from the
Chief Procurement Officer to use a Special Procurement for a particular
Contract or Contracts or for a specific class of Contracts using the desig-
nated State Procurement Office form.

(2) Requests. Special Procurement Requests must contain the follow-
ing:

(a) Request must include reason(s) why Authorized Agency has elect-
ed to use Special Procurement and how it will benefit the Authorized
Agency or the public.

(b) The Request must include findings, market research, or other doc-
umentation that the Special Procurement:
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(A) Will be unlikely to encourage favoritism in the awarding of Public
Contracts or to substantially diminish competition for Public Contracts, and

(B) Will either:

(i) Result in substantial cost savings to the Authorized Agency or to
the public; or

(ii) Otherwise substantially promote the public interest in a manner
that could not practicably be realized by complying with requirements that
are applicable under ORS 279B.055, 279B.060, 279B.065 or 279B.070 or
under any related Rules.

(c) The alternative process designed by the Authorized Agency must
be clear and complete, including a description of the Supplies and Services
to be acquired, provisions for advertisement, a proposed Solicitation
process, including provisions for Amendment and criteria for selection, and
the proposed contract document.

(d) The State Procurement Office may require any additional infor-
mation deemed necessary to evaluate the Authorized Agency’s request for
approval of a Special Procurement.

(3) Effect. The Special Procurement approval is effective only after
the Chief Procurement Officer’s approval of the findings and Request and
completion of the Public Notice required under Section (4) of this Rule.

(4) Public Notice. The Public Notice process and requirements are as
follows:

(a) General. The requesting Authorized Agency must give public
notice of the approval of its Special Procurement as required under ORS
279B.085(4) and in accordance with this Rule, unless otherwise directed by
the Chief Procurement Officer (Public Notice). As a Written condition to
approval of the proposed Special Procurement, the Chief Procurement
Officer may require that the State Procurement Office instead of the
requesting Agency give the Public Notice.

(b) Content. The Public Notice must at least describe the Supplies and
Services or class of Supplies and Services to be acquired through the
Special Procurement.

(c) Time Periods.

(A) If the Special Procurement involves one or more Solicitations,
then Public Notice of the approval of the proposed Special Procurement
must be given at least seven (7) calendar Days before the Award. The
Solicitation Document must either contain the attached request and
approval of the Special Procurement or incorporate the request and
approval by reference with the documents easily accessible to Affected
Persons; or

(B) If the Special Procurement does not involve a Solicitation, then
Public Notice of the approval of the Special Procurement must be given at
least seven (7) Days prior to the commencement of the Special
Procurement.

(b) An Authorized Agency may request certain information to be
withheld from the public notice requirement of this Rule in cases where
confidentiality or security may be jeopardized only pursuant to an excep-
tion under the Public Records Law (ORS 192.410 through 192.505).

(5) Protest. An Affected Person may protest the approval of a Special
Procurement in accordance with ORS 279B.400 and OAR 125-247-0700.

(6) Reference. Any Solicitation or Contract resulting from a Special
Procurement approval must contain a reference to the number of the
approved Special Procurement.

(7) Conditions. If the Chief Procurement Officer provides Written
approval of the proposed Special Procurement (Approval), the Authorized
Agency must award any Contract under the Special Procurement in accor-
dance with the conditions of this Approval and any subsequent amendments
to the Approval. The Approval may include conditions, including but not
limited to expiration, Public Notice and dollar limitations, and may be
revoked at any time by the Chief Procurement Officer.

(8) If an Authorized Agency competitively solicits, it must comply
with the the process described in the Special Procurement or the Rules for
that method of Solicitation pursuant to ORS 279B.055 through 279B.075
and 279A.200 et seq.

(9) Nothing in this Rule exempts the Authorized Agency from obtain-
ing the approval of the Attorney General for legal sufficiency pursuant to
ORS 291.047.

(10) All Authorized Agencies must comply with ORS 200.035 and
related Department policy, notwithstanding this Rule.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.085

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06

125-247-0288
Special Procurements; by Rule

(1) Client Placement and Client Health Care Services.

(a) Authorization and Application. An Authorized Agency with dele-
gated authority under OAR 125-246-0170 may use this Class Special
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Procurement by Rule to enter Written agreements for Client Placement and
Client Health Care services, as described in this Rule. When an Authorized
Agency determines that a need exists to secure or maintain Client
Placement Services or to secure Client Health Care Services, the
Authorized Agency may contract subject to the following definitions and
conditions of this Section (1).

(A) “Client Placement Services” means securing, enhancing, or con-
tinuing the placement of a Client in a structured family-like setting or resi-
dential setting operated by a qualified Provider.

(B) “Client Health Care Services” means health care services or pro-
vision of incidental or specialized supplies related to the health of a Client.
Client Health Care Services include but are not limited to: preventive, diag-
nostic, therapeutic, behavioral, rehabilitative, maintenance, or palliative
care and counseling services, assessment, or procedure with respect to the
physical or mental condition, or functional status of a Client, or that affect
the structure or function of the body; and the sale or dispensing of a drug,
device, equipment, or other item in accordance with a prescription.

(C) Services that may prevent a placement or placement disruption
but that cannot definitively be classified as Client Placement Services by
the Authorized Agency are deemed to be Client Placement Services and are
subject to the Class Special Procurement approved under this Rule. This
Class Special Procurement for Client Placement Services may include
training only if it is provided directly to the Client, excluding Providers.

(b) Authorized Agencies must execute a Contract or amendment to an
existing Contract within sixty (60) days of obtaining the Client Placement
Services or Client Health Care Services as defined herein. Should the
Authorized Agency fail to execute the Contract within this specified peri-
od, then the Authorized Agency may execute the Contract if:

(A) A Written statement of justification that describes the unforeseen
or unavoidable circumstances that were reasonably unanticipated and pre-
clude the Authorized Agency from executing the Contract within the initial
sixty (60) day period; and

(B) A copy of the Written justification is maintained in the
Procurement File.

(c) The Authorized Agency may not make any payments for Client
Placement Services or Client Health Care Services before obtaining all req-
uisite approvals of the Contract.

(d) The Authorized Agency must adhere to all requirements of the
Code and related Rules and must follow all procedures, and guidelines of
the Department when procuring Client Placement Services or Client Health
Care Services.

(e) The Authorized Agency must ensure that all Procurement person-
nel responsible for procuring Placement Services or Client Health Care
Services are provided training on the conditions and limitations of this
Rule.

(f) Contract Forms. Authorized Agencies must use a Contract form
approved by the State Procurement Office when acquiring Client
Placement Services or Client Health Care Services pursuant to this Rule.
The State Procurement Office may approve the Contract form by facsimi-
le, email, letter or any other method that provides an objective means to
verify State Procurement Office approval. The Authorized Agency must
review the approved Contract form at least every two years. If the
Authorized Agency revises the Contract form, the Authorized Agency must
obtain State Procurement Office approval prior to using the revised
Contract form.

(c) Nothing in this Rule exempts the Authorized Agency from obtain-
ing the approval of the Attorney General for legal sufficiency pursuant to
ORS 291.047.

(2) Client Services Source Selection.

(a) An Authorized Agency with delegated authority under OAR 125-
246-0170 may use this Class Special Procurement Rule.

(b) The Chief Procurement Officer waives the source selection
requirements as found in OAR 125-247-0200(1) through (6) for Authorized
Agencies to procure Client Services, as defined in OAR 125-246-0110.

(c) The Authorized Agency must solicit to the maximum extent pos-
sible for Client Services, except those Client Services covered by Section
(1), when there is known competition and may use one of the defined
source selection methods as found in OAR 125-247-0200 or an alternative
source selection method as determined by the Authorized Agency.

(3) Renegotiations of Existing Contracts with Incumbent Contractors.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Class Special Procurement by Rule
to renegotiate and amend existing Contracts with incumbent Contractors,
and then only if it is in the best interest of the State.

(b) Process and Criteria. The Authorized Agency may renegotiate var-
ious items of the Contract, including but not limited to: price, term, deliv-
ery and shipping, order size, item substitution, warranties, discounts,
on-line ordering systems, price adjustments, product availability, product
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quality, and reporting requirements. The Authorized Agency must meet the
following conditions in its Renegotiations with incumbent Contractors:

(A) Favorable Result. The Authorized Agency must determine that,
with all things considered, the renegotiated Contract is at least as favorable
to the State as the Original Contract and document this in the Procurement
File. For example, the Authorized Agency and the Contractor may adjust
terms and conditions within the Original Contract to meet different needs;

(B) Within the Scope. The Supplies and Services provided under the
renegotiated Contract must be reasonably related to the Original Contract’s
Solicitation. For example, the Authorized Agency may accept functionally
equivalent substitutes for any Supplies and Services in the Original
Contract’s Solicitation;

(C) Optional Term or Condition. If a Contractor offered to the
Authorized Agency during the original Solicitation a term or condition that
was reject at that time,(for the purpose of this subsection only, Rejected
Term or Condition), the Authorized Agency may not renegotiate for a lower
price based on this Rejected Term or Condition as a mandatory term or con-
dition in the renegotiated Contract. If, however, a Contractor offers a lower
price pursuant to a Rejected Term or Condition without additional consid-
eration from the Authorized Agency and as only an option to the Authorized
Agency, then the Authorized Agency may accept the option of a lower price
under the Rejected Term or Condition. For example, if the Authorized
Agency initially rejected a Contractor’s proposed Condition that the price
required a minimum order, any renegotiated Contract may not mandate this
Condition; but the Authorized Agency may agree to the option to order less-
er amounts or receive a reduced price based upon a minimum order; and

(D) Market. In order to avoid encouraging favoritism or diminishing
competition, the Authorized Agency may research the accepted competitive
practices and expectations of Offerors within the market for the specific
Contract(s) or Classes of Contracts to be renegotiated (Market Norm). If the
Authorized Agency researches the Market Norm, then the Authorized
Agency must document its results in the Procurement File. Based upon this
information, the Authorized Agency may confirm that, if the Authorized
Agency follows the Market Norm, favoritism is not likely to be encour-
aged, competition is not likely to be diminished, and substantial cost sav-
ings may be realized. Under no condition may the Authorized Agency
accept or follow any Market Norm that likely encourages favoritism or
diminishes competition, even if it is accepted or expected in the market.

(4) Advertising Contracts.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Class Special Procurement by Rule
to purchase media advertising, regardless of dollar value, without compet-
itive bidding, pursuant to OAR 125-246-0170.

(b) Process and Criteria. Authorized Agencies must use competitive
methods wherever possible to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive
process was deemed to be impractical. If the anticipated purchase exceeds
$5,000 and a competitive method is used, the Authorized Agency must post
notice on ORPIN. The resulting Contract must be in Writing and the
Authorized Agency Procurement File must document the use of this Special
Procurement Rule by number to identify the sourcing method. Nothing in
this Rule waives the Department of Justice legal sufficiency review if appli-
cable under ORS 291.047.

(5) Equipment Repair and Overhaul.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Class Special Procurement by Rule
for equipment repair and overhaul, as described in this Rule.

(b) Conditions. An Authorized Agency, having delegated purchasing
authority pursuant to OAR 125-246-0170, may enter into a Public Contract
for equipment repair or overhaul without competitive bidding, subject to
the following conditions:

(A) Service or parts required are unknown and the cost cannot be
determined without extensive preliminary dismantling or testing; or

(B) Service or parts required are for sophisticated equipment for
which specially trained personnel are required and such personnel are avail-
able from only one source; and

(C) The Authorized Agency purchases within the limits and pursuant
to the methods in (5)(c) of this Rule.

(c) Process and Criteria. Authorized Agencies must use competitive
methods wherever possible to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive
process was deemed to be impractical. If the anticipated purchase exceeds
$5,000 and a competitive method is used, the Authorized Agency must post
notice on ORPIN. The resulting Contract must be in Writing and the
Authorized Agency Procurement File must document the use of this Special
Procurement Rule by number to identify the sourcing method. Nothing in
this Rule waives the Department of Justice legal sufficiency review if appli-
cable under ORS 291.047.
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(6) Contracts for Price Regulated Items.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Class Special Procurement by Rule
for the Procurement of price regulated items, and the Authorized Agency
must comply with the conditions of this Rule. An Authorized Agency hav-
ing delegated purchasing authority pursuant to OAR 125-246-0170 may,
regardless of dollar value and without competitive bidding, contract for the
direct purchase of Supplies and Services where the rate or price for the
Supplies and Services being purchased is established by federal, state, or
local regulatory authority.

(b) Process and Criteria. Authorized Agencies must use competitive
methods wherever possible to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive
process was deemed to be impractical. If the anticipated purchase exceeds
$5,000 and a competitive method is used, the Authorized Agency must post
notice on ORPIN. The resulting Contract must be in Writing and the
Authorized Agency Procurement File must document the use of this Special
Procurement Rule by number to identify the sourcing method. Nothing in
this Rule waives the Department of Justice legal sufficiency review if appli-
cable under ORS 291.047.

(7) Investment Contracts.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Class Special Procurement by Rule
for investment Contracts, including related Contracts arising from or giving
rise to investment opportunities (collectively, investment Contracts), as
described in this Rule. An Authorized Agency may, without competitive
bidding, and regardless of dollar amount, contract for the purpose of the
investment of public funds or the borrowing of funds by the Authorized
Agency when such investment or borrowing is contracted pursuant to duly
enacted statute, or constitution.

(b) Process and Criteria. Authorized Agencies must use competitive
methods wherever possible to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive
process was deemed to be impractical. If the anticipated purchase exceeds
$5,000 and a competitive method is used, the Authorized Agency must post
notice on ORPIN. The resulting Contract must be in Writing and the
Authorized Agency Procurement File must document the use of this Special
Procurement Rule by number to identify the sourcing method. Nothing in
this Rule waives the Department of Justice legal sufficiency review if appli-
cable under ORS 291.047.

(8) Food Contracts.

(a) Intent. The intent of this Rule is to provide a method for
Authorized Agencies to procure food products, which are available for a
limited period of time at “lower than normal” prices (also referred to as
“spot buys”) (Food Contracts).

(b) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Class Special Procurement by Rule
for the Procurement of Food Contracts, and the Authorized Agency must
comply with the conditions of this Rule.

(c) Conditions. An Authorized Agency may procure an unlimited dol-
lar value of food using a competitive bid or quote process when all of the
following conditions are present:

(A) A non-exclusive Mandatory Use Contract or regularly scheduled
bid process already exists for the item being purchased;

(B) The proposed unit price of the item(s) to be purchased is signifi-
cantly less than a comparable item’s price on an existing Mandatory Use
Contract or recent bid (as described in Subsection (8)(d) of this Rule) and
the amount saved exceeds any additional administrative costs incurred to
purchase using this Special Procurement;

(C) The product being purchased has limited availability (i.e., the
product may no longer be available upon completion of normal bid process-
es);

(D) Any Mandatory Use Contract currently in place for the item being
purchased contain clauses allowing for the use of this Special Procurement;
and

(E) The purchase does not jeopardize fulfillment of a guaranteed min-
imum volume under an existing Mandatory Use Contract.

(d) Documentation. Purchases may only be made under this Special
Procurement after the Authorized Agency documents the following in its
Procurement File in accordance with OAR 125-246-0355: the Authorized
Agency’s attempt and method to obtain Quotes from at least three sources;
the Written Quote or Bid, if obtained; item Specifications; quantity; unit
pricing; delivery; and other pertinent information. Contract or bid pricing
used for comparison must be representative of current pricing available and
must have been obtained or confirmed no more than six (6) months prior to
the current purchase. When practical, Written Quotes are recommended.

(e) Process and Criteria. Authorized Agencies must use competitive
methods wherever possible to achieve best value and must document in

July 2006: Volume 45, No. 7



ADMINISTRATIVE RULES

Agency policy or the Procurement File the reasons why a competitive
process was deemed to be impractical. If the anticipated purchase exceeds
$5,000 and a competitive method is used, the Authorized Agency must post
notice on ORPIN, except when the competitive method involves verbal
Quotes for perishable food. The resulting Contract must be in Writing and
the Authorized Agency Procurement File must document the use of this
Special Procurement Rule by number to identify the sourcing method.
Nothing in this Rule waives the Department of Justice legal sufficiency
review if applicable under ORS 291.047.

(9) Purchase of Used Personal Property.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Class Special Procurement by Rule
Subject to the provisions of this Rule, an Authorized Agency may purchase
used property or equipment without competitive bidding and without
obtaining Quotes, if, at the time of purchase, the Agency has determined
and documented that the purchase will (i) be unlikely to encourage
favoritism or diminish competition; and (ii) result in substantial cost sav-
ings or promote the public interest. “Used personal property or equipment”
means the property or equipment which has been placed in its intended use
by a previous owner or user for a period of time recognized in the relevant
trade or industry as qualifying the personal property or equipment as
“used,” at the time of the Authorized Agency purchase. “Used personal
property or equipment” generally does not include property or equipment if
the Authorized Agency was the previous user, whether under a lease, as part
of a demonstration, trial or pilot project, or similar arrangement.

(b) Process and Criteria.

(A) For purchases of used personal property or equipment not exceed-
ing $150,000, Authorized Agencies having delegated authority pursuant to
OAR 125-246-0170, must, where feasible, obtain three Quotes, unless the
Authorized Agency has determined and documented that a purchase with-
out obtaining Quotes will result in cost savings to the Authorized Agency
and will not diminish competition or encourage favoritism.

(B) For purchases of used personal property or equipment exceeding
$150,000, the State Procurement Office must obtain and keep a Written
record of the source and amount of Quotes received. If three Quotes are not
available, a Written record must be made of the attempt to obtain Quotes.

(C) If the total purchase is estimated to exceed $150,000, an
Authorized Agency must submit a Written request for a Written delegation
of authority from the State Procurement Office prior to making the pur-
chase.

(D) Authorized Agencies must use competitive methods wherever
possible to achieve best value and must document in Agency policy or the
Procurement File the reasons why a competitive process was deemed to be
impractical. If the anticipated purchase exceeds $5,000 and a competitive
method is used, the Authorized Agency must post notice on ORPIN. The
resulting Contract must be in Writing and the Authorized Agency
Procurement File must document the use of this Special Procurement Rule
by number to identify the sourcing method. Nothing in this Rule waives the
Department of Justice legal sufficiency review if applicable under ORS
291.047.

(10) Business Assistance Services.

(a) Authorization. An Authorized Agency with delegated authority
under OAR 125-246-0170 may use this Class Special Procurement by Rule
for Business Assistance Services, as described in this Rule. An Authorized
Agency with delegated authority pursuant to OAR 125-246-0170 may,
without any competitive process and regardless of dollar amount, procure
Business Assistance Services. “Business Assistance Services” mean servic-
es that:

(A) Are delivered directly and expediently to small or troubled busi-
nesses in Oregon, and

(B) Assist businesses with start-up, growth, revitalization or stabiliza-
tion.

(b) Process and Criteria. Authorized Agencies must use competitive
methods wherever possible to achieve best value and must document in
Agency policy or the Procurement File the reasons why a competitive
process was deemed to be impractical. If the anticipated purchase exceeds
$5,000 and a competitive method is used, the Authorized Agency must post
notice on ORPIN. The resulting Contract must be in Writing and the
Authorized Agency Procurement File must document the use of this Special
Procurement Rule by number to identify the sourcing method. Nothing in
this Rule waives the Department of Justice legal sufficiency review if appli-
cable under ORS 291.047.

(11) Reverse Auctions.

(a) Authority. An Authorized Agency with delegated authority under
OAR 125-246-0170 may use this Class Special Procurement by Rule.

(b) Process. A Reverse Auction means a process for the purchase of
Supplies and Services by a buyer from the lowest Bidder. The Authorized
Agency as the buyer must conduct Reverse Auctions by first publishing a
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Solicitation that describes its requirements, Contract terms and conditions.
Then, the Authorized Agency must solicit online Bids from all interested
Bidders through an Internet-based program. The Solicitation must set forth
a start and end time for Bids and specify the following type of information
to be disclosed to Bidders during the Reverse Auction:

(A) The prices of the other Bidders or the price of the most competi-
tive Bidder;

(B) The rank of each Bidder (e.g., (i) “winning” or “not winning” or
(ii) “1st, 2nd, or higher™);

(C) The scores of the Bidders if the Authorized Agency chooses to use
a scoring model that weighs non-price factors in addition to price; or

(D) Any combination of (A), (B) and (C) above. Before the Reverse
Auction commences, Bidders must be required by the Authorized Agency
to assent to the Contract terms and conditions, either in Writing or by an
Internet “click” agreement. The Bidders then compete for the award of a
Contract by offering successively lower prices, informed by the price(s),
ranks, and scores, separately or in any combination thereof, disclosed by
the Authorized Agency. The identity of the Bidders must not be revealed
during this process. Only the successively lower price(s), ranks, scores and
related details, separately or in any combination thereof, will be revealed to
the participants. The Authorized Agency may cancel this Solicitation if this
Agency determines that it is in this Agency’s or the State’s best interest. At
the end of this Bidding process, the Authorized Agency must award any
potential Contract to the lowest Responsible Bidder or in the case of multi-
ple awards, lowest Responsible Bidders pursuant to ORS 279B.055(10)(b).
This process allows the Authorized Agency to test and determine the suit-
ability of the Supplies and Services before making the Award. The
Authorized Agency must comply with the following procedures for this
type of Solicitation:

(c) Policy and Approval. The Authorized Agency must follow the pol-
icy of the Department and obtain prior Written approval from the State
Procurement Office before using this Reverse Auction Special
Procurement.

(d) Public Notice. The Authorized Agency must disclose the Reverse
Auction process in the Solicitation Documents. The Authorized Agency
must provide initial notice of this Solicitation through ORPIN. The
Authorized Agency must give subsequent notices of the price(s) offered,
rank(s), score(s) and related details to the initial Bidders, as described in the
Solicitation Document. The Authorized Agency must issue a Notice of
Intent to award at least seven (7) calendar Days prior to making the Award.

(e) Prequalification. For each Solicitation, on a case-by-case basis, the
Authorized Agency may determine whether prequalification of suppliers is
needed. If prequalification is used, the Authorized Agency must prequalify
suppliers and provide an appeal process in accordance with ORS 279B.120
and related Rules.

(f) E-Procurement. The requirements of OAR 125-247-0330 apply to
Reverse Auctions. In the event of conflict or ambiguity, the more specific
requirements of this Section (11) take precedence over the more general

requirements of OAR 125-247-0330.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.085
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06

125-247-0293
Special Procurements: Interstate and International Agreements

(1) Authority. An Authorized Agency with delegated authority in
accordance with OAR 125-246-0170 may use this Class Special
Procurement by Rule to enter into written Interstate or International agree-
ments for Supplies and Services.

(2) Definitions.

(a) “Interstate Agreements,” as used in ORS 190.410 to 190.440,
means agreements between or among Public Agencies in this state and in
another state for joint or cooperative action. See ORS 190.420(2).

(b) “Public Agency,” as defined in ORS 190.410, includes:

(A) “Any county, city, special district or other public corporation,
commission, authority or entity organized and existing under laws of this
state, or any other state, or under the city or county charter of any county
or city of this or any other state”;

(B) “Any agency of this state or any other state, and

(C) “Oregon Health and Science University.”

(c) “International Agreements,” as used in ORS 190.480 to 190.490,
means agreements between or among a State Agency and another nation or
Public Agency of another nation for joint and cooperative action. See ORS
190.485.

(d) “State Agency,” as defined in ORS 190.480, “means every state
officer, board, commission, department, institution, branch or agency of
state government whose costs are paid wholly or in part from funds held in
the State Treasury.”

(3) Process.
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(a) Agencies may procure and contract for Supplies and Services with
other states and related entities outside of the state of Oregon according to
the provisions of ORS 190.410 to 190.440.

(b) Agencies may procure and contract with other nations and related
entities outside of the United States for Supplies and Services according to
the provisions of ORS 190.480 to 190.490.

(c) All Interstate and International Agreements, when required, are
subject to review and approval by the Attorney General.

(4) Contracting Procedures. Each Authorized Agency may enter into
Interstate and International Agreements for Supplies and Services through
negotiation, direct award, direct appointment, or in any other manner or
procedure reasonably calculated to result in such Agreements that satisfies
the legal requirements and limitations that constrain the contracting entities
that are parties to these Agreements.

(5) Application Date. This Rule applies on and after March 1, 2005.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279B.085

Hist.: DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0294
Special Procurements: Tribal Agreements

(1) Application and Authority. This Rule applies to Agreements with
American Indian Tribes and Agencies of American Indian Tribes. An
Authorized Agency that has delegated authority under OAR 125-246-0170
may use this Class Special Procurement to enter into Written agreements
for Supplies and Services with American Indian tribes and with agencies of
American Indian tribes.

(2) Contracting Procedures. Each Authorized Agency may enter into
written agreements for Supplies and Services with American Indian tribes
and their agencies through negotiation, direct award, direct appointment, or
in any other manner or procedure reasonably calculated to result in an
agreement that satisfies the legal requirements and limitations that con-
strain the contracting entities that are parties to the agreement.

(3) Application Date. This Rule applies on and after March 1, 2005.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279B.085

Hist.: DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0295
Special Procurements: General or Special Counsel Authorized by the
Attorney General

(1) Authority and Application. An Authorized Agency with delegated
authority under OAR 125-246-0170 may use this Class Special
Procurement by Rule. Under ORS 180.235, the Oregon Attorney General
may authorize a public officer or Agency to retain its own general or spe-
cial counsel, including but not limited to conflict counsel, other than the
Department of Justice. This Rule governs the process for obtaining such
counsel.

(2) Definitions For purposes of this Rule only, these terms have the
following meanings:

(a) “Attorney General” means the Attorney General of the State of
Oregon.

(b) “Authorized Agency” means a public officer or Agency that the
Attorney General authorized to retain its own general or special counsel
other than the Department of Justice under ORS 180.235.

(c) “Authorized Legal Services” means the legal services as author-
ized by the Attorney General for the particular matter or class of matters
and as required by the Authorized Agency.

(d) “Outside Counsel” means general or special counsel selected by
the Authorized Agency under this Rule.

(e) “Firm” means the proprietorship, partnership or professional legal
corporation engaged in the practice of law of which Outside Counsel is a
partner, a shareholder, an associate, a member, or a lawyer serving as “of
counsel.”

(f) “Solicitation” means a written or oral request for offers, proposals,
statements of qualifications, or other information from individuals or enti-
ties.

(3) Selection Criteria:

(a) The Authorized Agency must select the Firm it considers most
advantageous based on the following factors:

(A) The knowledge, skills and ability of the Firm that will provide
Authorized Legal Services. The Firm’s ability to provide Authorized Legal
Services includes the training and expertise of the Firm attorneys, includ-
ing Outside Counsel. Outside Counsel must be a member of the Oregon
State Bar pursuant to ORS 180.235(2);

(B) The Firm’s experience, level of expertise and suitability to per-
form the Authorized Legal Services;

(C) Whether the Firm’s available personnel possess any required
licenses or certifications required to perform the legal services for the
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Authorized Legal Services, such as licenses to practice law in the appro-
priate jurisdiction, or to appear in a certain forum;

(D) The Outside Counsel’s availability and capability to perform the
Authorized Legal Services and meet the Agency’s needs;

(E) The commitment the Outside Counsel and Counsel’s Firm can
make to the Authorized Agency to meet the Agency’s needs;

(F) The value of the Firm’s legal services, taking into account the cost
of the Firm’s legal services; and

(G) Other factors the Authorized Agency considers relevant to accom-
plish an optimal, timely outcome.

(b) In weighing the evaluation factors, no single factor is determina-
tive.

(4) Scope of Firms Considered The Solicitation process may range
from direct negotiation and contracting with a single firm to publication of
a request for proposals. The Authorized Agency must extend Solicitations
to those firms that it considers reasonable and practical to solicit under the
circumstances, and must take into consideration the following factors:

(a) When the subject matter of the Authorized Legal Services requires
specialized knowledge in a particular field of law, the Authorized Agency
may limit the Solicitation to prospective Firms that have a reputation of
subject matter expertise in that field of law;

(b) The Authorized Agency must limit the number of Firms consid-
ered under the Solicitation as appropriate if the interests of the Authorized
Agency would likely be adversely affected by delay in obtaining a Firm or
through broad distribution of the Solicitation; and

(c) Other factors the Authorized Agency considers relevant to accom-
plish an optimal, timely outcome.

(5) Documentation of Selection

(a) The Authorized Agency must prepare a record of selection signed
by the public officer or Agency designated to be responsible for the selec-
tion process. The record of selection must include the public officer’s or
Agency’s summary of:

(A) The Solicitation process used and the Firms considered in the
Solicitation process;

(B) Why the selected firm is considered most advantageous to the
Authorized Agency; and

(C) Why the Scope of the Solicitation was reasonable and practical
under the circumstances.

(b) As used in (5)(a) above, the public officer may include a member
of the Authorized Agency’s board or commission.

(c) The record of solicitation must be retained by the Authorized
Agency within the Procurement File for the Firm.

(6) The Agency may procure Amendments to existing Contracts under
this Rule. In lieu of complying with Sections (4) through (5) of this Rule,
the Agency must document why amending the Contract is necessary and in
the best interest of the State.

(7) Effective Date. This Rule applies on and after March 1, 2005.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279B.075, 279B.085

Hist.: DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0296
Mandatory Use Contracts and Price Agreements

(1) Mandatory Use Contracts, for the purposes of this Rule and
including Department Price Agreements, service agreements, and sales
agreements, may be established for the purposes of minimizing paper work,
achieving continuity of product, securing a source of supply, reducing
inventory, combining Agency requirements for volume discounts, stan-
dardization among Agencies, and reducing lead time for ordering. A
Mandatory Use Contract requires the Authorized Agency to purchase
Supplies and Services for an anticipated need at a predetermined price, pro-
vided the Mandatory Use Contract is let by a competitive Procurement
Process pursuant to the requirements of ORS 279ABC and these Rules.

(2) Authorized Agencies may purchase the Supplies and Services
from a Contractor awarded a Mandatory Use Contract without first under-
taking additional competitive Solicitation.

(3) Authorized Agencies must use Mandatory Use Contracts estab-
lished by the Department unless otherwise specified in the Contract,
allowed by law or these Rules, or specifically authorized by the State
Procurement Office.

(4) Notwithstanding Section (3) above, Authorized Agencies are
exempted from Mandatory Use Contracts for acquisition of the following,
regardless of dollar amount:

(a) Supplies and Services from another Oregon Public Agency, pro-
vided that a formal, Written agreement is entered into between the parties;

(b) Personal property for resale through student stores operated by
public educational Agencies; and

(c) Emergency purchases declared by an Authorized Agency pursuant
to ORS 279B.
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(5) Authorized Agencies may be exempted from a Mandatory Use
Contract upon a request to and approval by the State Procurement Office.
(6) The term of the Contract, including renewals, must not exceed the

maximum term stated in the original Solicitation.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.090
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06

125-247-0430
Addenda to Solicitation Document

(1) Issuance; Receipt. The Authorized Agency may change a
Solicitation Document only by Written Addenda. An Offeror must provide
Written acknowledgment of receipt of all issued Addenda with its Offer,
unless the Authorized Agency otherwise specifies in the Addenda.

(2) Notice and Distribution. The Authorized Agency must notify
prospective Offerors of Addenda in a manner intended to foster competition
and to make prospective Offerors aware of the Addenda. The Solicitation
Document must specify how the Authorized Agency will provide notice of
Addenda and how the Authorized Agency will make the Addenda available
before Closing, and at each subsequent step or Phase of evaluation if the
Authorized Agency will engage in a Multistep Competitive Sealed Bidding
process in accordance with OAR 125-247-0256, or a Multi-tiered or
Multistep Competitive Sealed Proposals process in accordance with OAR
125-247-0261.

(3) Timelines; Extensions:

(a) The Authorized Agency must issue Addenda within a reasonable
time to allow prospective Offerors to consider the Addenda in preparing
their Offers. The Authorized Agency may extend the Closing if the
Authorized Agency determines prospective Offerors need additional time
to review and respond to Addenda. Except to the extent required by a coun-
tervailing public interest, the Authorized Agency must not issue Addenda
less than 3 Business Days before the Closing unless the Addendum also
extends the Closing.

(b) Notwithstanding Subsection (3)(a) of this Rule, an Addendum that
modifies the evaluation criteria, selection process or procedure for any step
or Phase of competition under a Multistep Sealed Bidding or Multistep
Sealed Proposals, issued in accordance with OAR 125-247-0256 or 125-
247-0261, must be issued no fewer than five (5) Days before the beginning
of that step or Phase of competition, unless the Authorized Agency deter-
mines that a shorter period is sufficient to allow the Offerors to prepare for
that step or Phase of competition. The Authorized Agency must document
the factors it considered in making that determination, which may include,
without limitation, the Scope of the changes to the Solicitation Document,
the location of the remaining eligible Proposers, or whether shortening the
period between issuing an Addendum and the beginning of the next step or
Phase of competition favors or disfavors any particular Proposer or
Proposers.

(4) Request for Change or Protest. Unless a different deadline is set
forth in the Addendum, an Offeror may submit a Written request for change
or protest to the Addendum, as provided in OAR 125-247-0730, by the
close of the Authorized Agency’s next business day after issuance of the
Addendum, or up to the last day allowed to submit a request for change or
protest under OAR 125-247-0730, whichever date is later. If the date estab-
lished in the previous sentence falls after the deadline for receiving protests
to the Solicitation Document in accordance with OAR 125-247-0730, then
the Authorized Agency may only consider an Offeror’s request for change
or protest to the Addendum, and the Authorized Agency must not consider
a request for change or protest to matters not added or modified by the
Addendum. Notwithstanding any provision of this Subsection (4) of this
Rule, an Authorized Agency is not required to provide a protest period for
Addenda issued after initial Closing during a or multistep Procurement
Process conducted pursuant to ORS 279B.055 or 279B.060 and their

respective rules.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050 - 279B.090
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0450
Receipt, Opening, and Recording of Offers

(1) Receipt. An Authorized Agency must electronically or mechani-
cally time-stamp or hand-mark each Offer and any modification upon
receipt. The Authorized Agency must not open the Offer or modification,
but must maintain it as confidential and secure until Opening. If the
Authorized Agency inadvertently opens an Offer or a modification prior to
the Opening, the Authorized Agency must return the Offer or modification
to its secure and confidential state until Opening. The Authorized Agency
must document the resealing for the Procurement File in accordance with
OAR 125-246-0355 (e.g., “Authorized Agency inadvertently opened the
Offer due to improper identification of the Offer”).
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(2) Opening and Recording. An Authorized Agency must publicly
open Offers including any modifications made to the Offer pursuant to
OAR 125-247-0440(1). In the case of Invitations to Bid, to the extent prac-
ticable, the Authorized Agency must read aloud the name of each Bidder,
and such other information as the Authorized Agency considers appropri-
ate. However, the Authorized Agency may withhold from disclosure infor-
mation in accordance with ORS 279B.055(5)(c) and 279B.060(5). In the
case of Requests for Proposals or voluminous Bids, if the Solicitation
Document so provides, the Authorized Agency will not read Offers aloud.

(3) Public Record Requests. See OAR 125-247-0630.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.050 - 279B.090

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0600
Offer Evaluation and Award

(1) Authorized Agency Evaluation. The Authorized Agency must
evaluate Offers only as set forth in the Solicitation Document, pursuant to
ORS 279B.055(6)(a) and 279B.060(6)(b), and in accordance with applica-
ble law. The Authorized Agency must not evaluate Offers using any other
requirement or criterion.

(a) Evaluation of Bids:

(A) Nonresident Bidders. In determining the lowest Responsive Bid,
the Authorized Agency must apply the reciprocal preference set forth in
ORS 279A.120(2)(b) and OAR 125-246-0310 for nonresident Bidders.

(B) Public Printing. The Authorized Agency must, for the purpose of
evaluating Bids, apply the public printing preference set forth in ORS
282.210.

(C) Award When Bids are Identical. If the Authorized Agency deter-
mines that one or more Bids are identical under OAR 125-246-0300, the
Authorized Agency must award a Contract in accordance with the proce-
dures set forth in OAR 125-246-0300.

(b) Evaluation of Proposals:

(A) Award When Proposals are Identical. If the Authorized Agency
determines that one or more Proposals are identical under OAR 125-246-
0300, the Authorized Agency must award a Contract in accordance with the
procedures set forth in OAR 125-246-0300.

(B) Public Printing. The Authorized Agency must for the purpose of
evaluating Proposals apply the public printing preference set forth in ORS
282.210.

(c) Recycled Materials. When procuring Goods, the Authorized
Agency must give preference for Recycled Materials as set forth in ORS
279A.125 and OAR 125-246-0322.

(2) Clarification of Bids. After the Bid Opening, an Authorized
Agency may conduct Discussions with apparent Responsive Bidders for the
purpose of clarification and to assure full understanding of the Bid. All
Bids, at the Authorized Agency’s sole discretion, needing clarification must
be afforded such an opportunity. The Authorized Agency must document
clarification of any Bidder’s Bid in the Procurement File in accordance
with OAR 125-246-0355.

(3) Negotiations Prohibited or Allowed:

(a) Prohibition in Competitive Sealed Bidding. Except as permitted
by this Section 3(b) of this Rule, an Authorized Agency must not negotiate
with any Bidder in a competitive sealed bidding pursuant to ORS 279B.060
and related Rule. After Award of the Contract, the Authorized Agency and
Contractor may only modify the Contract in accordance with OAR 125-
246-0560. An Authorized Agency may conduct Discussions in accordance
with OAR 125-247-0256.

(b) Allowance in Other Procurement Methods. An Authorized Agency
may conduct Discussions or Negotiations with one or more Offerors in
Competitive Sealed Proposals, Small Procurements, Intermediate
Procurements, Emergency Procurements if applicable, and Special
Procurements if applicable, in accordance with ORS 279B.060(6)(b), OAR
125-247-0260, 125-247-0261, 125-247-0270, 125-247-0287, and 125-247-
0288. To the extent practical, an Authorized Agency must negotiate in Sole-
Source Procurements in accordance with OAR 125-247-0275. After Award
of the Contract, the Authorized Agency and Contractor may only modify
the Contract in accordance with OAR 125-246-0560.

(c) Other Procurements. This section (3) does not apply to Small
Procurements, Emergency Procurements, or Special Procurements which
do not use Solicitations.

(4) Award:

(a) General. If awarded, the Authorized Agency must award the
Contract to the Responsible Bidder submitting the lowest, Responsive Bid
or the Responsible Proposer submitting the most Advantageous,
Responsive Proposal. The Authorized Agency may award by item, groups
of items or the entire Offer provided such Award is consistent with the
Solicitation Document and in the public interest.
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(b) Multiple Items. An Invitation to Bid or Request for Proposals may
call for pricing of multiple items of similar or related type with the Award
based on individual line item, group total of certain items, a “market bas-
ket” of items representative of the Authorized Agency’s expected purchas-
es, or grand total of all items.

(c) Multiple Awards; Bids:

(A) Notwithstanding Subsection 4(a) of this Rule, an Authorized
Agency may award multiple Contracts under an Invitation to Bid in accor-
dance with the criteria set forth in the Invitation to Bid. A multiple Award
may be made if the Award to two or more Bidders is beneficial for adequate
availability, delivery, service, competition, pricing, product capabilities, or
other factors deemed significant by the Authorized Agency. Multiple
Awards may not be allowed for user preference unrelated to utility or econ-
omy. A notice to prospective Bidders that multiple Contracts may be award-
ed for any Invitation to Bid must not preclude the Authorized Agency from
awarding a single Contract for such Invitation to Bid.

(B) If an Invitation to Bid permits the Award of multiple Contracts,
the Authorized Agency must specify in the Invitation to Bid the criteria it
will use to choose from the multiple Contracts when purchasing Supplies
and Services.

(d) Multiple Awards; Proposals:

(A) Notwithstanding Subsection 4(a) of this Rule, an Authorized
Agency may award multiple Contracts under a Request for Proposals in
accordance with the criteria set forth in the Request for Proposals. A multi-
ple Award may be made if the Award to two or more Proposers is benefi-
cial for adequate availability, delivery, service, competition, pricing, prod-
uct capabilities, or other factors deemed significant by the Authorized
Agency. Multiple Awards may not be allowed for user preference unrelated
to utility or economy. A notice to prospective Proposers that multiple
Contracts may be awarded for any Request for Proposals must not preclude
the Authorized Agency from awarding a single Contract for such Request
for Proposals.

(B) If a Request for Proposals permits the Award of multiple
Contracts, the Authorized Agency must specify in the Request for
Proposals the criteria it will use to choose from the multiple Contracts when
purchasing Supplies and Services.

(e) Partial Awards. If after evaluation of Offers, the Authorized
Agency determines that an acceptable Offer has been received for only
parts of the requirements of the Solicitation Document:

(A) The Authorized Agency may award a Contract for the parts of the
Solicitation Document for which acceptable Offers have been received; or

(B) The Authorized Agency may reject all Offers and may issue a new
Solicitation Document on the same or revised terms, conditions and
Specifications.

(f) All or None Offers. An Authorized Agency may award all or no
Offers if the evaluation shows an all or no Award to be the lowest cost for
Bids or the most Advantageous for Proposals of those submitted.

(g) Life Cycle Costing. The Authorized Agency must follow OAR
125-247-0170.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.050 - 279B.090
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0610
Notice of Intent to Award

(1) Notice of Intent to Award. The Authorized Agency must provide
Written notice of its intent to award to all Offerors pursuant to ORS
279B.135 at least seven (7) Days before the Award of a Contract, unless the
Authorized Agency determines that circumstances require prompt execu-
tion of the Contract, in which case the Authorized Agency may provide a
shorter notice period. The Authorized Agency must document the specific
reasons for the shorter notice period in the Procurement File in accordance
with OAR 125-246-0355.

(2) Finality. The Authorized Agency’s Award must not be final until
the later of the following:

(a) The expiration of the protest period provided pursuant to OAR
125-247-0740; or

(b) The Authorized Agency provides Written responses to all timely-
filed protests denying the protests and affirming the Award.

(3) The Authorized Agency may provide this notice through any rea-
sonable means and, if functionality exists, through ORPIN in accordance

with OAR 125-246-0500.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050 - 279B.090 & 279B.135
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-247-0630
Availability of Award Decisions

(1) Contract Documents. To the extent required by the Solicitation
Document, the Authorized Agency must deliver to the successful Offeror a
Contract, a Signed Purchase Order, Price Agreement, or other Contract doc-
uments as applicable.

(2) Availability of Award Decisions. A Person may obtain tabulations
of awarded Bids or evaluation summaries of Proposals for a minimal
charge, in person or by submitting to the Authorized Agency a Written
request accompanied by payment. The requesting Person must provide the
Solicitation Document number and enclose a self-addressed, stamped enve-
lope. In addition, the Authorized Agency may make available tabulations of
Bids and Proposals through ORPIN or the Authorized Agency’s website.

(3) Availability of Procurement Files. After the notice of intent to
award, the Authorized Agency must make Procurement Files available in
accordance with applicable law, except where applicable law requires the
Authorized Agency to make information contained in the Procurement
Files available prior to any notice of intent to award. See OAR 125-247-

0720, 125-247-0730, and the Public Records Law.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.050 - 279B.090
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0690
Policy

(1) As provided in ORS 279B.205 and consistent with ORS
279A.015, specifications must seek to promote optimal value and suitabil-
ity for the purposes intended and to reasonably encourage competition in
satisfying an Agency’s needs. Subject to ORS 279B.405, the specification
content must be determined in the sole discretion of the Agency.

(2) As provided in ORS 279B.210, it is the policy of the State of
Oregon to encourage the development of clear, precise and accurate
Specifications in Solicitations for Public Contracts. To that end, in devel-
oping Specifications, Agencies may consult, under contract or otherwise,
with technical experts, suppliers, prospective contractors and representa-
tives of the industries with which the Agencies contract. However, an
Agency must take reasonable measures to ensure that no Person who pre-
pares or assists in the preparation of Solicitation Documents,
Specifications, plans or Scopes of Work, and no business with which the
Person is associated, realizes a material competitive advantage in a
Procurement that arises from the Agency’s use of the Solicitation
Documents, Specifications, plans or Scopes of Work. The policy against the
realization of a material competitive advantage from the character of the
Specifications developed in conjunction with Persons outside the Agency
does not proscribe advantages that result incidentally from an Agency’s
specification of the characteristics of a product or Work to meet the

Agency’s needs.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279B.205; 279B.210
Hist.: DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0691
Brand Name or equal Specification

(1) Applicability and Use. This Rule applies to Specifications for a
Solicitation or class of Solicitations. For a Solicitation or class of
Solicitations under ORS 279B.060, 279B.065, 279B.070, 279B.085, or
279A.200 through 279A.225, as provided in 279B.215:

(a) A brand name or equal Specification may be used when the use of
a brand name or equal Specification is advantageous to the Agency, because
the brand name describes the standard of quality, performance, functional-
ity and other characteristics of the product needed by the Agency.

(b) The Agency is entitled to determine what constitutes a product that
is equal or superior to the product specified, and any such determination is
final.

(c) Nothing in this subsection may be construed as prohibiting an
Agency from specifying one or more comparable products as examples of
the quality, performance, functionality or other characteristics of the prod-
uct needed by the Agency.

(2) Determination. A brand name Specification may be prepared and
used only if the Agency determines for a Solicitation or a class of
Solicitations that only the identified brand name Specification will meet the
needs of the Agency based on one or more of the following written deter-
minations:

(a) That use of a brand name Specification is unlikely to encourage
favoritism in the awarding of Public Contracts or substantially diminish
competition for Public Contracts;

(b) That use of a brand name Specification would result in substantial
cost savings to the Agency;
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(c) That there is only one manufacturer or seller of the product of the
quality, performance or functionality required; or

(d) That efficient utilization of existing Goods requires the acquisition
of compatible Goods or Services.

(3) An Agency’s use of a brand name Specification may be subject to
review only as provided in ORS 279B.400.

(4) Single Manufacturer, Multiple Sellers. An Authorized Agency
may prepare and use a brand name or equal Specification for Supplies and
Services available from only one manufacturer, but available through mul-
tiple sellers, if the Authorized Agency complies with Sections (1) and (2) of
this Rule and the following requirements:

(a) If the total purchase is $5,000 or more but does not exceed
$150,000 and comparable Supplies and Services are not available under an
existing Mandatory Use Contract, the Authorized Agency must obtain
informal, competitive Quotes, Bids, or Proposals and document this
process in the Procurement File pursuant to ORS 279B.070 and OAR 125-
247-0270;

(b) If the purchase exceeds $150,000, and the comparable Supplies
and Services are not available under an existing Mandatory Use Contract,
an Authorized Agency must first request and obtain prior written authori-
zation from the Chief Procurement Officer to proceed with the acquisition.

(5) Single Manufacturer, Multiple Purchases. If an Authorized
Agency intends to make several purchases of brand name-specified
Supplies and Services from a particular manufacturer or seller for a period
not to exceed five (5) years, the Authorized Agency must so state this infor-
mation in: the Procurement File; the Solicitation Document, if any; and a
Public Notice on ORPIN. Such documentation and Public Notice constitute
sufficient notice as to subsequent purchases. If the Authorized Agency esti-
mates the total purchase amount to exceed $150,000, this estimate must
also be stated in the Public Notice.

(6) Nothing in this Rule exempts the Authorized Agency from obtain-
ing the approval of the Attorney General for legal sufficiency pursuant to
ORS 291.047.

(7) All Authorized Agencies must comply with ORS 200.035 and

related Department policy, notwithstanding this Rule.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279B.215
Hist.: DAS 5-20006, f. & cert. ef. 5-31-06

125-247-0700
Protests and Judicial Review of Approvals of Special Procurements

(1) Purpose. An Affected Person may protest the approval of a Special
Procurement. Pursuant to ORS 279B.400(1), before seeking judicial review
of the approval a Special Procurement, an Affected Person must file a
Written protest with the Chief Procurement Officer and exhaust all admin-
istrative remedies.

(2) Delivery. Notwithstanding the requirements for filing a writ of
review under ORS chapter 34 pursuant to ORS 279B.400(4)(a), an Affected
Person must deliver a Written protest to the Chief Procurement Officer
within seven Days after the first date of public notice of the approval of a
Special Procurement by the Chief Procurement Officer, unless a different
protest period is provided in the public notice of the approval of a Special
Procurement:

(3) Content of Protest. The Written protest must include:

(a) A detailed statement of the legal and factual grounds for the
protest;

(b) A description of the resulting harm to the Affected Person; and

(c) The relief requested.

(4) Chief Procurement Officer Response. The Chief Procurement
Officer must not consider an Affected Person’s protest of the approval of a
Special Procurement submitted after the timeline established for submitting
such protest under this Rule or such different time period as may be pro-
vided in the public notice of the approval of a Special Procurement. The
Chief Procurement Officer must issue a Written disposition of the protest in
a timely manner. If the Chief Procurement Officer upholds the protest, in
whole or in part, the Chief Procurement Officer may with sole discretion
implement the sustained protest in the approval of the Special Procurement,
or revoke the approval of the Special Procurement.

(5) Judicial Review. An Affected Person may seek judicial review of
the Chief Procurement Officer’s decision relating to a protest of the

approval of a Special Procurement in accordance with ORS 279B.400.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.400
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06

125-247-0710
Protests and Judicial Review of Sole-Source Procurements

(1) Purpose. For Sole-Source Procurements requiring public notice
under OAR 125-247-0275, an Affected Person may protest the determina-
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tion of the Chief Procurement Officer, or delegatee, that the Supplies and
Services or class of Supplies and Services are available from only one
source. Pursuant to ORS 279B.420(3)(f), before seeking judicial review, an
Affected Person must file a Written protest with the Chief Procurement
Officer or delegatee and exhaust all administrative remedies.

(2) Delivery. Unless otherwise specified in the public notice of the
Sole-Source Procurement, an Affected Person must deliver Written protest
to the Chief Procurement Officer or delegatee within seven (7) Days after
the first date of public notice of the Sole-Source Procurement, unless a dif-
ferent protest period is provided in the public notice of a Sole-Source
Procurement.

(3) Content of Protest. The Written protest must include:

(a) A detailed statement of the legal and factual grounds for the
protest;

(b) A description of the resulting harm to the Affected Person; and

(c) The relief requested.

(4) Chief Procurement Officer Response. The Chief Procurement
Officer or delegatee must not consider an Affected Person’s Sole-Source
Procurement protest submitted after the timeline established for submitting
such protest under this Rule, or such different time period as may be pro-
vided in the public notice of the Sole-Source Procurement. The Chief
Procurement Officer or delegatee must issue a Written disposition of the
protest in a timely manner. If the Chief Procurement Officer or delegatee
upholds the protest, in whole or in part, the Authorized Agency must not
enter into a sole-source Contract.

(5) Judicial Review. Judicial review of the Chief Procurement
Officer’s or delegatee’s disposition of a Sole-Source Procurement protest
must be in accordance with ORS 279B.420.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279B.405
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0730
Protests and Judicial Review of Solicitations

(1) Purpose. A prospective Offeror may protest the Procurement
Process or the Solicitation Document for a Contract solicited under ORS
279B.055, 279B.060 and 279B.085 as set forth in ORS 279B.405(2)(a).
Pursuant to ORS 279B.405(3), before seeking judicial review, a prospec-
tive Offeror must file a Written protest with the Authorized Agency and
exhaust all administrative remedies.

(2) Delivery. Unless otherwise specified in the Solicitation
Document, a prospective Offeror must deliver a Written protest to the
Authorized Agency not less than seven (7) Days prior to Closing.

(3) Content of Protest. In addition to the information required by ORS
279B.405(4), a prospective Offeror’s Written protest must include a state-
ment of the desired changes to the Procurement Process or the Solicitation
Document that the prospective Offeror believes will remedy the conditions
upon which the prospective Offeror based its protest.

(4) Authorized Agency Response. The Authorized Agency may not
consider a Prospective Offeror’s Solicitation protest submitted after the
timeline established for submitting such protest under this Rule, or such dif-
ferent time period as may be provided in the Solicitation Document. The
Authorized Agency must consider the protest if it is timely filed and meets
the conditions set forth in ORS 279B.405(4). The Authorized Agency must
issue a Written disposition of the protest no less than three (3) business days
before Bids, Proposals or Offers are due, unless a Written determination is
made by the Authorized Agency that circumstances exist that require a
shorter time limit, in accordance with the timeline set forth in ORS
279B.405(6). If the Authorized Agency upholds the protest, in whole or in
part, the Authorized Agency may in its sole discretion either issue an
Addendum reflecting its disposition under OAR 125-247-0430 or cancel
the Procurement or Solicitation under OAR 125-247-0660.

(5) Extension of Closing. If the Authorized Agency receives a protest
from a prospective Offeror in accordance with this Rule, the Authorized
Agency may extend Closing if the Authorized Agency determines an exten-
sion is necessary to consider and respond to the protest.

(6) Clarification. Prior to the deadline for submitting a protest, a
prospective Offeror may request that the Authorized Agency clarify any
provision of the Solicitation Document. The Authorized Agency’s clarifi-
cation to an Offeror, whether orally or in Writing, does not change the
Solicitation Document and is not binding on the Authorized Agency unless
the Authorized Agency amends the Solicitation Document by Addendum.

(7) Judicial Review. Judicial review of the Authorized Agency’s deci-
sion relating to a Solicitation protest must be in accordance with ORS

279B.405.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.115 & 279B.405
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-247-0731
Protests and Judicial Review of Qualified Products List Decisions

(1) Purpose. A prospective Offeror may protest the Authorized
Agency’s decision to exclude the prospective Offeror’s Goods from the
Authorized Agency’s qualified products list under ORS 279B.115. A
prospective Offeror must file a Written protest and exhaust all administra-
tive remedies before seeking judicial review of the Authorized Agency’s
qualified products list decision.

(2) Delivery. Unless otherwise stated in the Authorized Agency’s
notice to prospective Offerors of the opportunity to submit Goods for inclu-
sion on the qualified products list, a prospective Offeror must deliver a
Written protest to the Authorized Agency within seven (7) Days after
issuance of the Authorized Agency’s decision to exclude the prospective
Offeror’s Goods from the qualified products list.

(3) Content of Protest. The prospective Offeror’s protest must be in
Writing and must specify the grounds upon which the protest is based.

(4) The Authorized Agency Response. The Authorized Agency may
not consider a prospective Offeror’s qualified products list protest submit-
ted after the timeline established for submitting such protest under this
Rule, or such different time period as may be provided in the Authorized
Agency’s notice to prospective Offerors of the opportunity to submit Goods
for inclusion on the qualified products list. The Authorized Agency must
issue a Written disposition of the protest in a timely manner. If the
Authorized Agency upholds the protest, it must include the successful pro-
testor’s Goods on the qualified products list.

(5) Judicial Review. Judicial review of the Authorized Agency’s deci-
sion relating to a qualified products list protest must be in accordance with

ORS 279B.425.
Stat. Auth.: ORS 279A.065(5)(a), 279A.070
Stats. Implemented: ORS 279B.115
Hist.: DAS 5-2006, f. & cert. ef. 5-31-06

125-247-0740
Protests and Judicial Review of Contract Award

(1) Purpose. An Offeror may protest the Award of a Contract, or the
Intent to Award a Contract, whichever occurs first, if the conditions set
forth in ORS 279B.410(1) are satisfied. An Offeror must file a Written
protest with the Authorized Agency and exhaust all administrative remedies
before seeking judicial review of the Authorized Agency’s Contract Award
decision.

(2) Delivery. Unless otherwise specified in the Solicitation
Document, an Offeror must deliver a Written protest to the Authorized
Agency within seven (7) Days after the Award of the Contract or the
issuance of the notice of intent to award the Contract, whichever occurs
first.

(3) Content of Protest. An Offeror’s Written protest must specify the
grounds for the protest to be considered by the Authorized Agency pursuant
to ORS 279B.410(2).

(4) Authorized Agency Response. The Authorized Agency must not
consider an Offeror’s Contract Award protest submitted after the timeline
established for submitting such protest under this Rule, or such different
time period as may be provided in the Solicitation Document. The
Authorized Agency must issue a Written disposition of the protest in a time-
ly manner as set forth in ORS 279B.410(4). If the Authorized Agency
upholds the protest, in whole or in part, the Authorized Agency may in its
sole discretion either award the Contract to the successful protestor or can-
cel the Procurement or Solicitation.

(5) Judicial Review. Judicial review of the Authorized Agency’s deci-
sion relating to a Contract Award protest must be in accordance with ORS

279B.415.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279B.410 & 270B.415
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0100
Application; Effective Date

(1) In addition to the general requirements set forth in Division 246 of
these Rules, the Rules in this Division 248 apply to:

(a) The screening and selection of Architects, Engineers, Land
Surveyors, and Providers of Related Services under Contracts, and set forth
the procedures through which Authorized Agencies select Consultants to
perform Architectural, Engineering and Land Surveying Services or
Related Services; and

(b) Two-tiered procedures for selection of Architects, Engineers, Land
Surveyors and Providers of Related Services for certain Public
Improvements owned and maintained by a Local Government.

(2) In the event of conflict or ambiguity, the more specific require-
ments of the Rules in this Division 248 take precedence over the more gen-
eral requirements of the Rules in Division 246.
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(3) The Rules as a whole implement the Oregon Public Contracting
Code, as defined in ORS 279A.010, and this Division 248 of the Rules
specifically addresses matters covered in ORS Chapter 279C.110 through
279C.125.

(4) Delegation of authority for these contracts must be pursuant to
OAR 125-246-0170.

(5) The dollar Threshold amounts that are applicable to the Direct
Appointment Procedure, OAR 125-248-0200, the Informal Selection
Procedure, OAR 125-248-0210, and the Formal Selection Procedure, OAR
125-248-220, are independent from and have no effect on the dollar
Threshold amounts that trigger the legal sufficiency review requirement for
Agencies under ORS 291.047.

(6) Effective Date. These Division 248 Rules apply only to the above-
described Contracts first advertised on or after March 1, 2005, and to unad-

vertised Public Contracts entered into on or after March 1, 2005.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0110
Definitions

The definitions for this Division 248 are found in OAR 125-246-
0110, except the following definitions apply only to this Division 248:

(1) “Consultant” for the purposes of these Division 248 Rules means
an Architect, Engineer, Land Surveyor or Provider of Related Services. A
Consultant includes a business entity that employs Architects, Engineers,
Land Surveyors or providers of Related Services, or any combination of the
foregoing.

(2) “Estimated Fee” means an Authorized Agency’s reasonably pro-
jected fee to be paid for a Consultant’s services under the anticipated
Contract, excluding all anticipated reimbursable or other non-professional
fee expenses. The Estimated Fee is used solely to determine the applicable
Contract Solicitation method and is distinct from the total amount payable
under the Contract. The Estimated Fee must not be used as a basis to
resolve other Public Contracting issues, including without limitation, direct
purchasing authority or Public Contract review and approval under ORS
291.047.

(3) “Project” means all components of an Authorized Agency’s
planned undertaking that gives rise to the need for a Consultant’s
Architectural, Engineering and Land Surveying Services, and Related

Services under a Contract.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0120
List of Interested Consultants; Performance Record

(1) Consultants who are engaged in the lawful practice of their pro-
fession and who are interested in providing Architectural, Engineering and
Land Surveying Services or Related Services may annually submit a state-
ment describing their qualifications and related performance information to
Authorized Agencies’ office addresses. Authorized Agencies may use this
information to create a list of prospective Consultants and which will be
updated at least once every two years.

(2) Authorized Agencies may compile and maintain a record of each
Consultant’s performance under contracts with the particular Authorized
Agency, including information obtained from Consultants during an exit
interview. Upon request and in accordance with the Oregon Public Records
Law (ORS 192.410 through 192.505) Authorized Agencies may make
available copies of the records.

(3) Authorized Agencies must keep a record of all Contracts and must
make these records available to the public consistent with the requirements
of the Oregon Public Records Law (ORS 192.410 through 192.505).
Authorized Agencies must include the following information in the record:

(a) Locations throughout the State where the Contracts are performed;

(b) Consultants’ principal office address and all office addresses in the
State of Oregon;

(c) Consultants’ direct expenses on each Contract whether or not
those direct expenses are reimbursed. “Direct expenses” include all
amounts that are directly attributable to Consultants’ services performed
under each Contract, including personnel travel expenses, and that would
not have been incurred but for the services being performed. The record
must include all personnel travel expenses as a separate and identifiable
expense on the Contract; and

(d) The total number of Contracts awarded to each Consultant over

the immediately preceding 10-year period from the date of the record.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-248-0130
Applicable Selection Procedures; Pricing Information

(1) When selecting the most qualified Consultants to perform
Architectural, Engineering or Land Surveying Services, Authorized
Agencies that are contracting with Consultants under the conditions listed
in ORS 279C.110(2) must follow the applicable selection procedure under
either OAR 125-248-0200 (Direct Appointment Procedure), 125-248-0210
(Informal Selection Procedure) or 125-248-0220 (Formal Selection
Procedure). Authorized Agencies subject to this Section (1) must not solic-
it or use pricing policies and proposals or other pricing information to
determine a Consultant’s compensation until after the Authorized Agency
has selected the most qualified Consultant in accordance with the applica-
ble selection procedure.

(2) Authorized Agencies selecting Consultants to perform Related
Services must follow one of the following selection procedures:

(a) When selecting a Consultant on the basis of qualifications alone,
Authorized Agencies must follow the applicable selection procedure under
OAR 125-248-0200 (Direct Appointment Procedure) if the requirements of
OAR 125-248-0200(1) apply, 125-248-0210 (Informal Selection
Procedure) or 125-248-0220 (Formal Selection Procedure); and

(b) When selecting a Consultant on the basis of price competition
alone, Authorized Agencies must follow either the provisions under OAR
chapter 125, division 247 for obtaining and evaluating Bids, or OAR 125-
248-0200 (Direct Appointment Procedure) if the requirements of OAR 125-
248-0200(1) apply; and

(c) When selecting a Consultant on the basis of price and qualifica-
tions, Authorized Agencies must follow either the provisions under OAR
chapter 125, division 247 for obtaining and evaluating Proposals, or OAR
125-248-0200 (Direct Appointment Procedure) if the requirements of OAR
125-248-0200(1) apply. Authorized Agencies subject to this Section (2)
may request and consider a Proposer’s pricing policies, proposals and other
pricing information submitted with a Proposal as part of the evaluation.

(3) Authorized Agencies may use electronic methods to screen and
select a Consultant in accordance with the procedures described in sections
(1) and (2) of this rule. If an Authorized Agency uses electronic methods to
screen and select a Consultant, the Authorized Agency must conduct the
screening and selection procedure by electronic means, substantially in
conformance with OAR 125-247-0330 (Electronic Procurement).

(4) In applying these Rules, Authorized Agencies must support the
State’s goal of promoting a sustainable economy in the rural areas of the
State.

(5) All Agencies must provide timely notice to the Advocate for
Minority, Women and Emergency Small Business, pursuant to ORS
200.035.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0200
Direct Appointment Procedure

(1) Authorized Agencies may enter into a Contract directly with a
Consultant without following the selection procedures set forth elsewhere
in these Rules if:

(a) Emergency. The Authorized Agency finds that an Emergency
exists; or

(b) Small Estimated Fee. The Estimated Fee to be paid under the
Contract does not exceed $25,000; or

(c) Continuation of Project With Intermediate Estimated Fee. Where
a Project is being continued, as more particularly described below, and
where the Estimated Fee will not exceed $150,000, the Architectural,
Engineering and Land Surveying Services or Related Services to be per-
formed under the Contract must meet the following requirements:

(A) The services consist of or are related to Architectural,
Engineering and Land Surveying Services or Related Services that have
been substantially described, planned or otherwise previously studied in an
earlier Contract with the same Consultant and are rendered for the same
Project as the Architectural, Engineering and Land Surveying Services or
Related Services rendered under the earlier Contract;

(B) The Estimated Fee to be made under the Contract does not exceed
$150,000; and

(C) The Authorized Agency used either the formal selection proce-
dure under OAR 137-048-0220 (Formal Selection Procedure) or the formal
selection procedure applicable to selection of the Consultant at the time of
selection, to select the Consultant for the earlier Contract; or

(d) Continuation of Project With Extensive Estimated Fee. Where a
Project is being continued, as more particularly described below, and where
the Estimated Fee is expected to exceed $150,000, the Architectural,
Engineering and Land Surveying Services or Related Services to be per-
formed under the Contract must meet the following requirements:
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(A) The services consist of or are related to Architectural,
Engineering and Land Surveying Services or Related Services that have
been substantially described, planned or otherwise previously studied in an
earlier Contract with the same Consultant and are rendered for the same
Project as the Architectural, Engineering and Land Surveying Services or
Related Services rendered under the earlier Contract;

(B) The Authorized Agency used either the formal selection proce-
dure under OAR 137-048-0220 (Formal Selection Procedure) or the formal
selection procedure applicable to selection of the Consultant at the time of
selection, to select the Consultant for the earlier Contract; and

(C) The Authorized Agency makes written findings that entering into
a Contract with the Consultant, whether in the form of an amendment to an
existing Contract or a separate Contract for the additional Scope of servic-
es, will:

(i) Promote efficient use of public funds and resources and result in
substantial cost savings to Authorized Agency;

(ii) Protect the integrity of the public contracting process and the com-
petitive nature of the procurement by not encouraging favoritism or sub-
stantially diminishing competition in the award of the Contract.

(2) The Authorized Agencies may select Consultants for Contracts
under this Rule from the following sources:

(a) The Authorized Agency’s list of Consultants that is created under
OAR 125-248-0120 (List of Interested Consultants; Performance Record);

(b) Another Authorized Agency’s list of Consultants that the
Authorized Agency has created under OAR 125-248-0120 (List of
Interested Consultants; Performance Record), with Written consent of that
Authorized Agency; or

(c) All Consultants offering the required Architectural, Engineering
and Land Surveying Services or Related Services that Authorized Agencies
reasonably can identify under the circumstances.

(3) The Authorized Agency must direct Negotiations with Consultants
selected under this Rule toward obtaining Written agreement on:

(a) Consultant’s performance obligations and performance schedule;

(b) Payment methodology and a maximum amount payable to
Contractor for the Architectural, Engineering and Land Surveying Services
or Related Services required under the Contract that is fair and reasonable
to the Authorized Agency as determined solely by the Authorized Agency,
taking into account the value, Scope, complexity and nature of the
Architectural, Engineering and Land Surveying Services or Related
Services; and

(c) Any other provisions the Authorized Agency believes to be in the

Authorized Agency’s best interest to negotiate.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C110 & 279C.115
Hist.: DAS 4-2004, £. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, £. & cert. ef. 5-31-06

125-248-0210
Informal Selection Procedure

(1) Authorized Agencies may use the informal selection procedure
described in this Rule to obtain a Contract if the Estimated Fee is expected
to not exceed $150,000.

(2) Authorized Agencies using the informal selection procedure must:

(a) Create a Request for Proposals that includes at a minimum the fol-
lowing:

(A) A description of the Project for which Consultant’s Architectural,
Engineering and Land Surveying Services or Related Services are needed
and a description of the Architectural, Engineering and Land Surveying
Services or Related Services that will be required under the resulting
Contract;

(B) Anticipated Contract performance schedule;

(C) Conditions or limitations, if any, that may constrain or prohibit the
selected Consultant’s ability to provide additional services related to the
Project, including construction services;

(D) Date and time Proposals are due and other directions for submit-
ting Proposals;

(E) Criteria upon which most qualified Consultant will be selected.
Selection Criteria may include:

(i) Amount and type of resources and number of experienced staff
Consultant has available to perform the Architectural, Engineering and
Land Surveying Services or Related Services described in the Request for
Proposals within the applicable time limits, including the current and pro-
jected Workloads of such staff and the proportion of time such staff would
have available for the Architectural, Engineering and Land Surveying
Services or Related Services;

(i) Proposed management techniques for the Architectural,
Engineering and Land Surveying Services or Related Services described in
the Request for Proposals;

(iii) Consultant’s capability, experience and past performance history
and record in providing similar Architectural, Engineering and Land
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Surveying Services or Related Services, including but not limited to quali-
ty of Work, ability to meet schedules, cost control methods and Contract
Administration practices;

(iv) Approach to Architectural, Engineering and Land Surveying
Services or Related Services described in the Request for Proposals and
design philosophy, if applicable;

(v) Proposer’s geographic proximity to and familiarity with the phys-
ical location of the Project;

(vi) Volume of Work, if any, previously awarded to Proposer, with the
objective of effecting equitable distribution of Contracts among qualified
Consultants, provided such distribution does not violate the principle of
selecting the most qualified Consultant for the type of professional servic-
es required;

(vii) Ownership status and employment practices regarding women,
minorities and emerging small businesses or historically underutilized busi-
nesses;

(F) A Statement that Proposers responding to the RFP do so solely at
their expense, and the Authorized Agency is not responsible for any
Proposer expenses associated with the RFP;

(G) A statement directing Proposers to the protest procedures set forth
in these Rules; and

(H) For Related Services only, pricing policies, proposals and other
pricing information.

(b) Provide a Request for Proposals to a minimum of five (5) prospec-
tive Consultants drawn from:

(A) The Authorized Agency’s list of Consultants that is created and
maintained under OAR 125-248-0120 (List of Interested Consultants;
Performance Record);

(B) Another Authorized Agency’s list of Consultants that is created
and maintained under OAR 125-248-0120 (List of Interested Consultants;
Performance Record); or

(C) All Consultants the Authorized Agency can reasonably locate that
offer the desired Architectural, Engineering and Land Surveying Services
or Related Services, separately or in any combination thereof.

(c) Review and rank all Proposals received according to the criteria
set forth in the Request for Proposals, and select the three highest ranked
Proposers.

(3) If the Authorized Agency does not cancel the RFP after it reviews
and ranks each Proposer, the Authorized Agency will begin negotiating a
Contract with the highest ranked Proposer. The Authorized Agency must
direct Negotiations toward obtaining Written agreement on:

(a) Consultant’s performance obligations and performance schedule;

(b) Payment methodology and a maximum amount payable to
Contractor for the Architectural, Engineering and Land Surveying Services
or Related Services required under the Contract that is fair and reasonable
to the Authorized Agency as determined solely by the Authorized Agency,
taking into account the value, S]cope, complexity and nature of the
Architectural, Engineering and Land Surveying Services or Related
Services; and

(c) Any other provisions the Authorized Agency believes to be in the
Authorized Agency’s best interest to negotiate.

(4) The Authorized Agency must, either orally or in Writing, formal-
ly terminate Negotiations with the highest ranked Proposer if the
Authorized Agency and Proposer are unable for any reason to reach agree-
ment on a Contract within a reasonable amount of time. The Authorized
Agency may thereafter negotiate with the second ranked Proposer, and if
necessary, with the third ranked Proposer, in accordance with Section (3) of
this Rule, until Negotiations result in a Contract. If Negotiations with any
of the top three Proposers do not result in a Contract within a reasonable
amount of time, the Authorized Agency may end the particular informal
Solicitation and thereafter may proceed with a new informal Solicitation
under this Rule or proceed with a formal Solicitation under OAR 125-248-
0220 (Formal Selection Procedure).

(5) The Authorized Agency must terminate the informal selection pro-
cedure and proceed with the formal selection procedure under OAR 125-
248-0220 if the Scope of the anticipated Contract is revised during
Negotiations so that the Estimated Fee will exceed $150,000.
Notwithstanding the foregoing, the Authorized Agency may continue
Contract Negotiations with the Proposer selected under the informal selec-
tion procedure if the Authorized Agency makes Written findings that con-
tracting with that Proposer will:

(a) Promote efficient use of the public funds, and resources and result
in substantial cost savings to the Authorized Agency; and

(b) Protect the integrity of the Public Contracting process and the
competitive nature of the procurement by not encouraging favoritism or
substantially diminishing competition in the award of the Contract.

Oregon Bulletin

74

(6) The Authorized Agency must comply with applicable preferences
for recycled materials, pursuant to ORS 279A.125 and OAR 125-246-0320
through 125-246-0324.

(7) Minority, Women and Emerging Small Business. In accordance
with ORS 200.035, an Authorized Agency must provide timely notice of all
Procurements to the Advocate for Minority, Women and Emerging Small

Business if the estimated Contract Price exceeds $5,000.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0220
Formal Selection Procedure

(1) General. Subject to OAR 125-248-0130 (Applicable Selection
Procedures; Pricing Information), Authorized Agencies must use the formal
selection procedure described in this Rule to select Consultants if the
Consultants cannot be selected under either OAR 125-248-0200 (Direct
Appointment Procedure) or under 125-248-0210 (Informal Selection
Procedure). The Formal Selection Procedure may otherwise be used at
Authorized Agencies’ discretion.

(2) Advertisement. Authorized Agencies using the formal selection
procedure must obtain Contracts through public advertisement of Requests
for Proposals or Requests for Qualifications followed by Requests for
Proposals.

(a) The Authorized Agency must advertise each RFP and RFQ at least
once in at least one newspaper of general circulation in the area where the
Project is located and in as many other issues and publications as may be
necessary or desirable to achieve adequate competition. Other issues and
publications may include, but are not limited to: local newspapers, trade
journals, and publications targeted to reach the minority, women and
emerging small business enterprise audiences. In addition, an Authorized
Agency must use ORPIN pursuant to OAR 125-246-0500, provided the
Authorized Agency follows a procedure for electronic advertisement
approved by the State Procurement Office or its delegatee.

(A) The Authorized Agency must publish the advertisement within a
reasonable time before the deadline for the Proposal submission or
response to the RFQ but in any event no fewer than fourteen (14) calendar
Days before the closing date set forth in the RFP or RFQ.

(B) The Authorized Agency must include a brief description of the
following items in the advertisement:

(i) The Project;

(i) A description of the Architectural, Engineering and Land
Surveying Services or Related Services the Authorized Agency seeks;

(iii) How and where Consultants may obtain a copy of the RFP or
RFQ; and

(iv) The deadline for submitting a Proposal or response to the RFQ.

(b) The Authorized Agency may also send notice of the RFP or RFQ
directly to all Consultants on the Authorized Agency’s list of Consultants
that is created and maintained under OAR 125-248-0120 (List of Interested
Consultants; Performance Record).

(3) Request for Qualifications Procedure. Authorized Agencies may
use the RFQ procedure to evaluate potential Consultants and establish a
short list of qualified Consultants to whom the Authorized Agency may
issue an RFP for some or all of the Architectural, Engineering and Land
Surveying Services or Related Services described in the RFQ.

(a) The Authorized Agency must include the following, at a mini-
mum, in each RFQ:

(A) A brief description of the Project for which the Authorized
Agency is seeking Consultants;

(B) A description of the Architectural, Engineering and Land
Surveying Services or Related Services the Authorized Agency seeks for
the Project;

(C) Conditions or limitations, if any, that may constrain or prohibit the
selected Consultant’s ability to provide additional services related to the
Project, including construction services;

(D) The deadline for submitting a response to the RFQ;

(E) A description of required Consultant qualifications for the
Architectural, Engineering and Land Surveying Services or Related
Services the Authorized Agency seeks;

(F) The RFQ evaluation criteria, including weights, points, or other
classifications applicable to each criterion;

(G) A statement whether or not the Authorized Agency will hold a
pre-qualification meeting for all interested Consultants to discuss the
Project and the Architectural, Engineering and Land Surveying Services or
Related Services described in the RFQ and if a pre-qualification meeting
will be held, the location of the meeting and whether or not attendance is
mandatory; and
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(H) A Statement that Proposers responding to the RFQ do so solely at
their expense, and the Authorized Agency is not responsible for any
Proposer expenses associated with the RFQ.

(b) The Authorized Agency may include a request for any or all of the
following in each RFQ:

(A) A statement describing Consultant’s general qualifications and
related performance information;

(B) A description of Consultant’s specific qualifications to perform
the Architectural, Engineering and Land Surveying Services or Related
Services described in the RFQ including Consultant’s available resources
and recent, current and projected workloads;

(C) A list of similar Architectural, Engineering and Land Surveying
Services or Related Services and references concerning past performance,
and a copy of all records, if any, of Consultant’s performance under
Contracts with any other Authorized Agency;

(D) The number of Consultant’s experienced staff available to per-
form the Architectural, Engineering and Land Surveying Services, and
Related Services described in the RFQ, including such personnel’s specific
qualifications and experience and an estimate of the proportion of their time
that such personnel would spend on those services;

(E) Approach to Architectural, Engineering and Land Surveying
Services or Related Services described in the RFQ and design philosophy,
if applicable;

(F) Proposer’s geographic proximity to and familiarity with the phys-
ical location of the Project;

(G) Ownership status and employment practices regarding women,
minorities and emerging small businesses or historically underutilized busi-
nesses;

(H) Any other information the Authorized Agency deems reasonable
and necessary to evaluate Consultants’ qualifications; and

(I) For Related Services only, pricing policies, proposals and other
pricing information.

(c) RFQ Evaluation Committee. The Authorized Agency must estab-
lish an RFQ evaluation committee of at least two individuals to review,
score, and rank the responding Consultants according to the Solicitation
criteria. The Authorized Agency may appoint to the evaluation committee,
Authorized Agency employees, or employees of other public Authorized
Agencies, with experience in architecture, engineering and land surveying,
Related Services, construction or Public Contracting. If an Authorized
Agency procedure permits, the Authorized Agency may include on the
evaluation committee private practitioners of architecture, engineering and
land surveying or related professions. The Authorized Agency must desig-
nate one member of the evaluation committee as the evaluation committee
chairperson.

(d) The Authorized Agency may use any reasonable screening or eval-
uation method to establish a short list of qualified Consultants, including
but not limited to the following:

(A) Requiring Consultants responding to an RFQ to achieve a
Threshold score before qualifying for placement on the short list;

(B) Placing a pre-determined number of the highest scoring
Consultants on a short list;

(C) Placing on a short list only those Consultants with certain essen-
tial qualifications; or experience, whose practice is limited to a particular
subject area, or who practice in a particular geographic locale or region,
provided that such factors are material, would not unduly restrict competi-
tion, and were announced as dispositive in the RFP.

(e) After the evaluation committee reviews, scores and ranks the
responding Consultants, the Authorized Agency must establish a short list
of at least three qualified Consultants, provided however, that if four or
fewer Consultants responded to the RFQ, then:

(A) The Authorized Agency may establish a short list of fewer than
three qualified Consultants; or

(B) The Authorized Agency may cancel the RFQ and issue an RFP.

(f) No Consultant will be eligible for placement on the Authorized
Agency’s short list established under Section (3) of this Rule if the
Consultant or any of Consultant’s principals, partners or associates is a
member of the Authorized Agency’s RFQ evaluation committee.

(g) Except when the RFQ is cancelled, the Authorized Agency must
provide a copy of the subsequent RFP to each Consultant on the short list.

(4) Formal Selection of Consultants Through Request for Proposals.
Authorized Agencies must use the procedure described in Section (4) of
this Rule when issuing an RFP for a Contract described in Section (1) of
this Rule.

(a) RFP Required Contents. Authorized Agencies using the formal
selection procedure must include at least the following in each Request for
Proposals, whether or not the RFP is preceded by an RFQ:

(A) General background information, including a description of the
Project and the specific Architectural, Engineering and Land Surveying
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Services or Related Services sought for the Project, the estimated Project
cost, the estimated time period during which the Project is to be complet-
ed, and the estimated time period in which the specific Architectural,
Engineering and Land Surveying Services or Related Services sought will
be performed.

(B) The RFP evaluation process and the criteria which will be used to
select the most qualified Proposer, including the weights, points or other
classifications applicable to each criterion. If the Authorized Agency does
not indicate the applicable number of points, weights or other classifica-
tions then each criterion is of equal value. Evaluation criteria may include,
but are not limited to, the following:

(i) Proposer’s availability and capability to perform the Architectural,
Engineering and Land Surveying Services or Related Services described in
the RFP;

(ii) Experience of Proposer’s key staff persons in providing similar
Architectural, Engineering and Land Surveying Services or Related
Services on comparable Projects;

(iii) The amount and type of resources, and number of experienced
staff persons Proposer has available to perform the Architectural,
Engineering and Land Surveying Service or Related Services described in
the RFP;

(iv) The recent, current and projected workloads of the staff and
resources referenced in this Section;

(v) The proportion of time Proposer estimates that the staff referenced
in this Section, would spend on the Architectural, Engineering and Land
Surveying Services or Related Services described in the RFP;

(vi) Proposer’s demonstrated ability to successfully complete similar
Architectural, Engineering and Land Surveying Services or Related
Services on time and within budget, including whether or not there is a
record of satisfactory performance under OAR 125-248-0120 (List of
Interested Consultants; Performance Record);

(vii) References and recommendations from past clients;

(viii) Proposer’s performance history in meeting deadlines, submit-
ting accurate estimates, producing high quality Work, and meeting financial
obligations;

(ix) Status and quality of any required license or certification;

(x) Proposer’s knowledge and understanding of the Project and
Architectural, Engineering and Land Surveying Services or Related
Services described in the RFP as shown in Proposer’s approach to staffing
and scheduling needs for the Architectural, Engineering and Land
Surveying Services or Related Services and proposed solutions to any per-
ceived design and constructability issues;

(xi) Results from interviews, if conducted;

(xii) Design philosophy, if applicable, and approach to the
Architectural, Engineering and Land Surveying Services or Related
Services described in the RFP;

(xiii) Any other criteria that the Authorized Agency seems relevant to
the Project and Architectural, Engineering and Land Surveying Services,
and Related Services described in the RFP, including, where the nature and
budget of the Project so warrant, a design competition between competing
Proposers;

(C) Conditions or limitations, if any, that may constrain or prohibit the
selected Consultant’s ability to provide additional services related to the
Project, including construction services;

(D) Whether interviews are possible and if so, the weight, points, or
other classifications applicable to the potential interview;

(E) The date and time Proposals are due, and the delivery location for
Proposals;

(F) Reservation of the right to seek clarifications of each Proposal;

(G) Reservation of the right to negotiate a final Contract that is in the
best interest of the Authorized Agency;

(H) Reservation of the right to reject any or all Proposals and reser-
vation of the right to cancel the RFP at anytime if doing either would be in
the public interest as determined by the Authorized Agency;

(I) A Statement that Proposers responding to the RFP do so solely at
their expense, and the Authorized Agency is not responsible for any
Proposer expenses associated with the RFP;

(J) A statement directing Proposers to the protest procedures set forth
in these Rules;

(K) Special Contract requirements, including but not limited to disad-
vantaged business enterprise (“DBE”), minority business enterprise
(“MBE”), women business enterprise (“WBE”) and emerging small busi-
ness enterprise (“ESB”) participation goals or good faith efforts with
respect to DBE, MBE, WBE and ESB participation, and federal require-
ments when federal funds are involved;

(L) A statement whether or not the Authorized Agency will hold a pre-
Proposal meeting for all interested Consultants to discuss the Project and
the Architectural, Engineering and Land Surveying Services or Related
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Services described in the RFP and if a pre-Proposal meeting will be held,
the location of the meeting and whether or not attendance is mandatory;

(M) A request for any information the Authorized Agency deems rea-
sonably necessary to permit the Authorized Agency to evaluate, rank and
select the most qualified Proposer to perform the Architectural,
Engineering and Land Surveying Services or Related Services described in
the RFP;

(N) A sample form of the Contract; and

(O) For Related Services only, pricing policies, proposals and other
pricing information.

(b) RFP Evaluation Committee. The Authorized Agency must estab-
lish a committee of at least three individuals to review score and rank
Proposals according to the evaluation criteria set forth in the RFP. If the
RFP has followed an RFQ, the Authorized Agency may include the same
members who served on the RFQ evaluation committee. The Authorized
Agency may appoint to the evaluation committee, Authorized Agency
employees, or employees of other public Authorized Agencies, with expe-
rience in architecture, engineering and land surveying, related services,
construction or Public Contracting. At least one member of the evaluation
committee must be an Authorized Agency employee. If the Authorized
Agency procedure permits, the Authorized Agency may include on the
evaluation committee private practitioners of architecture, engineering and
land surveying or related professions. The Authorized Agency must desig-
nate one of its employees who also is a member of the evaluation commit-
tee as the evaluation committee chairperson.

(A) No Proposer will be eligible for award of the Contract under the
RFP if the Proposer or any of Proposer’s principals, partners or associates
is a member of the Authorized Agency’s RFP evaluation committee for the
Contract.

(B) If the RFP provides for the possibility of Proposer interviews, the
evaluation committee may elect to interview Proposers if the evaluation
committee considers it necessary or desirable. If the evaluation committee
conducts interviews, it must award weights, points or other classifications
indicated in the RFP for the anticipated interview.

(C) The evaluation committee must provide to the Authorized Agency
the results of the scoring and ranking for each Proposer.

(c) Initial Negotiations. If the Authorized Agency does not cancel the
RFP after it receives the results of the scoring and ranking for each
Proposer, the Authorized Agency will begin negotiating a Contract with the
highest ranked Proposer. The Authorized Agency must direct Negotiations
toward obtaining Written agreement on:

(A) Consultant’s performance obligations and performance schedule;

(B) Payment methodology and a maximum amount payable to
Contractor for the Architectural, Engineering and Land Surveying Services
or Related Services required under the Contract that is fair and reasonable
to the Authorized Agency as determined solely by the Authorized Agency,
taking into account the value, Scope, complexity and nature of the
Architectural, Engineering and Land Surveying Services or Related
Services; and

(C) Any other provisions the Authorized Agency believes to be in the
Authorized Agency’s best interest to negotiate.

(d) Subsequent Negotiations. The Authorized Agency must, either
orally or in Writing, formally terminate Negotiations with the highest
ranked Proposer if the Authorized Agency and Proposer are unable for any
reason to reach agreement on a Contract within a reasonable amount of
time. The Authorized Agency may thereafter negotiate with the second
ranked Proposer, and if necessary, with the third ranked Proposer, and so
on, in accordance with Section 4(c) of this Rule, until Negotiations result in
a Contract. If Negotiations with any Proposer do not result in a Contract
within a reasonable amount of time, the Authorized Agency may end the
particular formal Solicitation. Nothing in this Rule precludes the
Authorized Agency from proceeding with a new formal Solicitation for the
same Architectural, Engineering and Land Surveying Services or Related

Services described in the RFP that failed to result in a Contract.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0230
Ties Among Proposers

(1) If an Authorized Agency is selecting a Consultant on the basis of
qualifications alone and determines after the ranking of Proposers that two
or more Proposers are equally qualified, the Authorized Agency may select
a candidate through any process that the Authorized Agency believes will
result in the best value for the Authorized Agency, taking into account the
Scope, complexity and nature of the Architectural, Engineering and Land
Surveying Services or Related Services. The process must instill public
confidence through ethical and fair dealing, honesty and good faith on the
part of the Authorized Agency and Proposers and must protect the integri-

Oregon Bulletin

76

ty of the Public Contracting process. Once a tie is broken, the Authorized
Agency and the selected Proposer must proceed with Negotiations under
OAR 125-248-0210(3) or 125-248-0220(4)(c), as applicable.

(2) If an Authorized Agency is selecting a Consultant on the basis of
price alone, or on the basis of price and qualifications, and determines after
the ranking of Proposers that two or more Proposers are equal in terms of
price or are equal in terms or price and qualifications, then the Authorized
Agency must follow the procedure set forth in OAR 125-246-0300

(Preferences for Oregon Supplies and Services) to select the Consultant.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0240
Protest Procedures

(1) RFP Protest and Request for Change. Consultants may submit a
Written protest of anything contained in an RFP and may request a change
to any provision, Specification or Contract term contained in an RFP, no
later than seven (7) calendar Days prior to the date Proposals are due unless
a different deadline is indicated in the RFP. Each protest and request for
change must include the reasons for the protest or request, and any pro-
posed changes to the RFP provisions, Specifications or Contract terms. The
Authorized Agency will not consider any protest or request for change that
is submitted after the submission deadline.

(2) Protest of Consultant Selection.

(a) In the event of an Award to a single Proposer, the Authorized
Agency must provide to all Proposers a copy of the selection notice that the
Authorized Agency sent to the highest ranked Proposer. A Proposer who
claims to have been adversely affected or aggrieved by the selection of the
highest ranked Proposer may submit a Written protest of the selection to the
Authorized Agency no later than seven (7) calendar Days after the date of
the selection notice unless a different deadline is indicated in the RFP. A
Proposer submitting a protest must claim that the protesting Proposer is the
highest ranked Proposer because the Proposals of all higher ranked
Proposers failed to meet the requirements of the RFP or because the high-
er ranked Proposers otherwise are not qualified to perform the
Architectural, Engineering and Land Surveying Services or Related
Services described in the RFP.

(b) Multiple Award. In the event of an award to more than one
Proposer, the Authorized Agency must provide to all Proposers copies of
the selection notices that the Authorized Agency sent to the highest ranked
Proposers. A Proposer who claims to have been adversely affected or
aggrieved by the selection of the highest ranked Proposers may submit a
Written protest of the selection to the Authorized Agency no later than
seven (7) calendar Days after the date of the selection notices, unless a dif-
ferent deadline is indicated in the RFP. A Proposer submitting a protest
must claim that the protesting Proposer is one of the highest ranked
Proposers because the Proposals of all higher ranked Proposers failed to
meet the requirements of the RFP, or because a sufficient number of
Proposals of higher ranked Proposers to include the protesting Proposer in
the group of highest ranked Proposers failed to meet the requirements of the
RFP. In the alternative, a Proposer submitting a protest must claim that the
Proposals of all higher ranked Proposers, or a sufficient number of higher
ranked Proposers to include the protesting Proposer in the group of highest
ranked Proposers, otherwise are not qualified to perform the Architectural,
Engineering and Land Surveying Services or Related Services described in
the RFP.

(c) Effect of Protest Submission Deadline. The Authorized Agency
may not consider any protest that is submitted after the submission dead-
line.

(3) Resolution of Protests. A duly authorized representative of the
Authorized Agency must resolve all timely submitted protests within a rea-
sonable time following the Authorized Agency’s receipt of the protest and
once resolved, must promptly issue a Written decision on the protest to the
Proposer who submitted the protest. If the protest results in a change to the
RFP, the Authorized Agency must revise the RFP accordingly and must re-
advertise the RFP in accordance with these Rules.

(4) Judicial Review. Proposers may be able to obtain judicial review

of the Authorized Agency’s protest disposition pursuant to ORS 183.484.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065 & 279C.110
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0250
Solicitation Cancellation; Consultant Responsibility for Costs

An Authorized Agency may cancel a Direct Appointment or
Solicitation, whether an informal or formal procedure, or reject all
Proposals or responses to RFQs, or any combination of the foregoing, with-
out liability to the Authorized Agency at anytime after issuing a solicitation
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or RFQ, if the Authorized Agency believes it is in the public interest to do
so. Consultants responding to either solicitations or RFQs are responsible
for all costs they may incur in connection with submitting Proposals and

responses to RFQs.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0260
Two-Tiered Selection Procedure for Local Contracting Agency Public
Improvement Projects

(1) Definition. For purposes of this Rule, “Local Contracting Agency”
is defined in ORS 279A.010(1)(n) and means a local government or special
government body authorized by law to conduct a Procurement. “Local
Contracting Agency” includes any Person authorized by a Local
Contracting Agency to conduct a Procurement on behalf of the Local
Contracting Agency.

(2) Generally. If a Local Contracting Agency requires an Architect,
Engineer, or Land Surveyor to provide Architectural, Engineering and Land
Surveying Services, and Related Services for a Public Improvement owned
and maintained by that Local Contracting Agency, and an Authorized
Agency will serve as the lead Authorized Agency and will enter into
Contracts with Consultants for Architectural, Engineering and Land
Surveying Services, and Related Services for that Public Improvement, the
Authorized Agency must utilize the two-tiered selection process described
below to obtain these Contracts with Architects, Engineers or Land
Surveyors.

(3) Tier One. The Authorized Agency must, when feasible, identify no
fewer than the three (3) most qualified Proposers responding to an RFP that
was issued under the applicable selection procedures described in OAR
125-248-0210 (Informal Selection Procedure) and 125-248-0220 (Formal
Selection Procedure), or from among Architects, Engineers or Land
Surveyors identified under OAR 125-248-0200 (Direct Appointment
Procedure), and must notify the Local Contracting Agency of the
Architects, Engineers or Land Surveyors selected.

(4) Tier Two. In accordance with the qualifications based selection
requirements of ORS 279C.110, the Local Contracting Agency must either:

(a) Select an Architect, Engineer or Land Surveyor from the State
Authorized Agency’s list of Proposers provided from the Authorized
Agency to perform the Architectural, Engineering and Land Surveying
Services, and Related Services for Local Contracting Agency’s Public
Improvement; or

(b) Select an Architect, Engineer or Land Surveyor to perform the
Architectural, Engineering and Land Surveying Services, and Related
Services for the Local Contracting Agency’s Public Improvement through
an alternative process adopted by the Local Contracting Agency, consistent
with the provisions of the applicable RFP, if any, and these Division 248
Rules. The Local Contracting Agency’s alternative process must be
described in the applicable RFP, may be structured to take into account the
unique circumstances of the particular Local Contracting Agency, and may
include provisions to allow the Local Contracting Agency to perform its tier
two responsibilities efficiently and economically, alone or in cooperation
with other Local Contracting Agencies. The Local Contracting Agency’s
alternative process may include, but is not limited to, one or more of the fol-
lowing methods:

(A) A general written direction from the Local Contracting Agency to
the Authorized Agency, prior to the advertisement of a Procurement or
series of Procurements or during the course of the Procurement or series of
Procurements, that the Local Contracting Agency’s tier two selection must
be the highest-ranked firm identified by the Authorized Agency during the
tier one process, and that no further coordination or consultation with the
Local Contracting Agency is required. However, the Local Contracting
Agency may provide written notice to the Authorized Agency that the Local
Contracting Agency’s general written direction is not to be applied for a
particular Procurement and describe the process that the Local Contracting
Agency will utilize for the particular procurement. In order for a written
direction from the Local Contracting Agency consistent with this
Subsection to be effective for a particular Procurement, it must be received
by the Authorized Agency with adequate time for the Authorized Agency to
revise the RFP in order for Proposers to be notified of the tier two process
to be utilized in the Procurement. In the event of a multiple award under the
terms of the applicable Procurement, the written direction from the Local
Contracting Agency may apply to the highest ranked firms that are select-
ed under the terms of the procurement document.

(B) An intergovernmental agreement between the Local Contracting
Agency and the Authorized Agency outlining the alternative process that
the Local Contracting Agency has adopted for a Procurement or series of
Procurements.
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(C) Where multiple Local Contracting Agencies are involved in a
two-tiered selection procedure, the Local Contracting Agencies may name
one or more authorized representative(s) to act on behalf of all the Local
Contracting Agencies, whether the Local Contracting Agencies are acting
collectively or individually, to select the Architect, Engineer or Land
Surveyor to perform the Architectural, Engineering and Land Surveying
Services or Related Services under the tier two selection process. In the
event of a multiple Award under the terms of the applicable Procurement,
the authorized representative(s) of the Local Contracting Agencies may act
on behalf of the Local Contracting Agencies to select the highest ranked
firms that are required under the terms of the procurement document, as
part of the tier two selection process.

(5) The Authorized Agency must thereafter begin contract
Negotiations with the selected Architect, Engineer or Land Surveyor in
accordance with the negotiation provisions in OAR 125-248-0200 (Direct
Appointment Procedure), 125-248-0210 (Informal Selection Procedure) or
125-248-0220 (Formal Selection Procedure) as applicable.

(5) Nothing in these Division 248 Rules may be construed to deny or
limit a Local Contracting Agency’s ability to contract directly with
Architects, Engineers or Land Surveyors pursuant to ORS 279C.125(4),

through a selection process established by that Local Contracting Agency.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.110 & 279C.115
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0300
Contract Form; Prohibited Payment Methodology; Purchase
Restrictions

(1) Contract Forms. The State Procurement Office or its delegatee
must develop and maintain a standard Contract form and an Amendment
form, which must be used by the Authorized Agencies in completing all
Architectural, Engineering and Land Surveying and Related Services
Contracts. These forms can be obtained from the State Procurement Office.
Authorized Agencies must review the approved Contract form and
Amendment form at least every two years. If upon review the Authorized
Agency revises either form, the Authorized Agency must obtain State
Procurement Office approval prior to using the revised Contract or
Amendment form. In using the standard Contract form and standard
Amendment form, Authorized Agencies must abide by the following
Contract provisions:

(2) Except as otherwise allowed by law, the Authorized Agency must
not enter into any Contract in which the compensation provisions express-
ly provide for payment of:

(a) Consultant’s costs under the Contract plus a percentage of those
costs; or

(b) A percentage of the Project construction costs or total Project
COsts.

(3) Except as otherwise allowed by law, an Authorized Agency must
not enter into any Contract in which:

(a) The compensation paid under the Contract is solely based on or
limited to the Consultant’s hourly rates for the Consultant’s personnel
Working on the Project and reimbursable expenses incurred during the per-
formance of Work on the Project (sometimes referred to as a “time and
materials” Contract); and

(b) The Contract does not include a maximum amount payable to
Contractor for the Architectural, Engineering and Land Surveying, and
Related Services required under the Contract.

(4) Except in cases of Emergency or in the particular instances noted
in the Subsections below, the Authorized Agency must not purchase any
building materials, supplies or equipment for any building, structure or
facility constructed by or for the Authorized Agency from any Consultant
under a Contract with an Authorized Agency to perform Architectural,
Engineering and Land Surveying, and Related Services, for the building,
structure or facility. This prohibition does not apply if either of the follow-
ing circumstances exists:

(a) Consultant is providing Architectural, Engineering and Land
Surveying, or Related Services under a Contract with to perform Design-
Build services as defined in OAR 125-249-0010(3) or Energy Savings
Performance Contract services (see OAR 125-249-0670 and 125-249-
0680); or

(b) That portion of the Contract relating to the acquisition of building
materials, supplies or equipment was awarded to Consultant pursuant to

applicable law governing the award of such Contracts.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-248-0310
Expired or Terminated Contracts

(1) If an Authorized Agency enters into a Contract for Architectural,
Engineering, and Land Surveying Services or Related Services and that
Contract subsequently expires or is terminated, the Authorized Agency may
proceed as follows, subject to the requirements of Subsection (2) of this
Rule:

(a) Expired Contracts. If the Contract has expired as the result of
Project delay caused by the Authorized Agency or caused by any other
occurrence outside the reasonable control of the Authorized Agency or the
Consultant, and if no more than one year has passed since the Contract
expiration date, the Authorized Agency may amend the Contract to extend
the Contract expiration date, revise the description of the Architectural,
Engineering and Land Surveying Services or Related Services required
under the Contract to reflect any material alteration of the Project made as
a result of the delay, and revise the applicable performance schedule.
Beginning on the effective date of the Amendment, the Authorized Agency
and the Consultant must continue performance under the Contract as
amended; or

(b) Terminated Contracts. If the Authorized Agency or both parties to
the Contract have terminated the Contract for any reason and if no more
than one year has passed since the Contract termination date, then the
Authorized Agency may enter into a new Contract with the same
Consultant to perform the remaining Architectural, Engineering and Land
Surveying Services or Related Services not completed under the original
Contract, or to perform any remaining Architectural, Engineering and Land
Surveying Services or Related Services not completed under the Contract
as adjusted to reflect a material alteration of the Project.

(2) The Authorized Agency may proceed under either Subsection
(1)(a) or (1)(b) of this Rule only after making Written findings that amend-
ing the existing Contract or entering into a new Contract with Consultant
will:

(a) Promote efficient use of public funds and resources and result in
substantial cost savings;

(b) Protect the integrity of the Public Contracting process and the
competitive nature of the procurement process by not encouraging
favoritism or substantially diminishing competition in the award of
Contracts; and

(c) Result in a Contract that is still within the Scope of the final form

of the original procurement document.
Stat. Auth.: ORS 279A.050, 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065, 279A.070, 279C.110 & 279A.140
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-248-0330
Special Contract Processes

(1) Consultants for Agreements-To-Agree must be selected, and the
Authorized Agency must obtain Architectural, Engineering and Land
Surveying and Related Services by selecting a Consultant or Consultants in
the following manner:

(a) The Authorized Agency selects one or more Consultants under the
applicable provisions of OAR 125-248-0200, 125-248-0210, or 125-248-
0220.

(b) The Authorized Agency develops a document that includes the
general provisions required under OAR 125-248-300 and a specific
Statement of Work for each anticipated Contract under the Agreement-To-
Agree document.

(c) When the Authorized Agency selects more than one Consultant
under the Agreement-To-Agree Solicitation process, the Authorized
Agency must identify a standard in the Solicitation Document and the
Agreement-to-Agree to be used in assigning particular Architectural,
Engineering and Land Surveying and or Related Services under the
Agreements-To-Agree.

(2) Design-Build Contracts involve the provision of both design and
construction services for Public Improvements under one Contract. Under
most circumstances, Design-Build Contracts are Mixed Contracts with the
predominate purpose of the Contract involving construction of the Public
Improvement. If the predominate purpose of the Contract is to obtain
Architectural, Engineering and Land Surveying and Related Services,
selection may proceed under these Division 248 rules, so long as the
requirements of OAR 125-248-0300 are not violated. Otherwise, the selec-
tion process will require an exemption from competitive bidding under
OAR 125-249-0335, unless the Design-Build Contract is to be awarded to

the Responsible Bidder submitting the lowest Responsive Bid.
Stat. Auth.: ORS 279A.050, 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.110 & 279C.115
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-248-0340
Contract Amendments

(1) An Authorized Agency may amend any Contract for Architectural,
Engineering and Land Surveying and Related Services if the Authorized
Agency, in its sole discretion, determines that the Amendment is within the
Scope of the final form of the original procurement document the Request
for Proposals and that the Amendment would not materially impact the
field of competition for the Architectural, Engineering and Land Surveying
Services or Related Services described in the final form of the original pro-
curement document. In making this determination, the Authorized Agency
must consider potential alternative methods of procuring the services con-
templated under the proposed Amendment. An Amendment would not
materially impact the field of competition for the services described in the
final form of the original procurement document if the Authorized Agency
reasonably believes that the number of Proposers would not significantly
increase if the procurement document were re-issued to include the addi-
tional services.

(2) The Authorized Agency may amend any Contract if the addition-
al services are required by reason of existing or new regulations or ordi-
nances of federal, state or local agencies, and these existing or new regula-
tions or ordinances affect performance of the Original Contract and were
not cited in the original Request for Proposals or Contract or were enacted
or amended after issuance of the original Request for Proposals or execu-
tion of the Original Contract.

(3) All Amendments to Contracts must be in Writing, must be signed
by an authorized representative of the Consultant and the Authorized
Agency and must receive all required approvals before the Amendments

will be binding on the Authorized Agency.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0100
Application; Federal Override; Effective Date

(1) In addition to the general requirements set forth in Division 246 of
these Rules, the Rules in this Division 249 apply to Public Improvement
Contracts as well as Public Contracts for ordinary construction Services
that are not Public Improvements. Rules that apply specifically to Public
Improvement Contracts are so identified. In the event of conflict or ambi-
guity, the more specific requirements of the Rules in this division 249 take
precedence over the more general requirements of the Rules in division
246.

(2) The Rules as a whole implement the Oregon Public Contracting
Code (Code), as defined in ORS 279A.010. This Division 249 of the Rules
specifically addresses matters covered in ORS 279C.005, 279C.010,
279C.300 through 279C.870. Rules related to Architectural, Engineering,
Land Surveying, and Related Services are found in Division 248.

(3) Pursuant to OAR 125-246-0100 and except as otherwise express-
ly provided in ORS 279C.800 through 279C.870, applicable federal
statutes and regulations govern when federal funds are involved and the
federal statutes or regulations require additional conditions or conflict with
the Code or with these Rules.

(4) These Division 249 Rules apply only to the above-described
Public Contracts first advertised on or after March 1, 2005, and to unad-

vertised Public Contracts entered into on or after March 1, 2005.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0120
Definitions

The definitions for this division 249 are found in OAR 125-246-0110,
except the following Rule and definitions apply only to this division 249:
Capitalized terms used in this division 249 of the Rules must have the
meaning set forth below or within the Sections in which they appear (such
as the Section on Alternative Contracting Methods beginning at OAR 125-
249-0600, and if not defined there, then the meaning set forth in Division
246 of the Rules, and if not defined there, then the meaning set forth in the
Code at ORS 279A.010 (general definitions) or 279C.330 (for the term
Findings).

(1) “Competitive Range” means the number of Proposers with whom
the Authorized Agency will conduct Discussions or Negotiations if the
Authorized Agency intends to conduct Discussions or Negotiations in
accordance with OAR 125-249-0390. The size of the Competitive Range
must be stated in the Solicitation Document, but will be decreased if the
number of Proposers that submit Proposals is less than the specified num-
ber, or may be increased by the Authorized Agency in accordance with
OAR 125-249-0390.
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(2) “Conduct Disqualification” means a Disqualification pursuant to
ORS 279C.440.

(3) “Disqualification” means the preclusion of a Person from con-
tracting with an Authorized Agency for a period of time. Disqualification
may be a Conduct Disqualification or DBE Disqualification. An Authorized
Agency is authorized to disqualify a Person in accordance with OAR 125-
249-0370.

(4) “Foreign Contractor” means a Contractor that is not domiciled in
or registered to do business in the State of Oregon. See OAR 125-249-
0490.

(5) “Notice” means any of the alternative forms of public announce-
ment of Procurements, as described OAR 125-249-0210.

(6) “Responsible Offeror” (also, Responsible Bidder or Responsible
Proposer, as applicable) means a Person that has submitted an Offer and
meets the standards set forth in OAR 125-249-0390(2) and that has not
been disqualified by the Authorized Agency under OAR 125-249-0370.
When used alone, “Responsible” means meeting the aforementioned stan-
dards.

(7) “Responsive Offer” (also, Responsive Bid or Responsive
Proposal, as applicable) means an Offer that substantially complies in all
material respects with applicable Solicitation procedures and requirements
and the Solicitation Document. When used alone, “Responsive” means
having the characteristic of substantially complying in all material respects
with applicable Solicitation procedure and requirements and the

Solicitation Document.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0130
Competitive Bidding Requirement

An Authorized Agency must solicit Bids for Public Improvement
Contracts by Invitation to Bid (“ITB”), except as otherwise allowed or
required pursuant to ORS 279C.335 on competitive bidding exceptions and
exemptions, ORS 279A.030 on federal law overrides, or ORS 279A.100 on
affirmative action. Also see OAR 125-249-0600 to 125-249-0690 regarding

the use of Alternative Contracting Methods and the exemption process.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.335
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0140
Contracts for Construction Other Than Public Improvements

(1) Procurement Under ORS chapter 279B. Pursuant to ORS
279C.320, Public Contracts for construction Services that are not Public
Improvement Contracts, other than Emergency Contracts regulated under
ORS 279C.335(6) and OAR 125-249-0150, may be procured and amended
as general Trade Services under the provisions of ORS chapter 279B rather
than under the provisions of ORS chapter 279C and these division 249
Rules.

(2) Application of ORS chapter 279C. Non-procurement provisions of
ORS chapter 279C and these division 249 Rules may still be applicable to
the resulting Contracts. See, for example, particular statutes on
Disqualification (ORS 279C.440, 445 and 450); Legal Actions (ORS
279C.460 and 465); Required Contract Conditions (ORS 279C.505, 510,
515, 520, 525, and 530); Hours of Labor (ORS 279C.540 and 545);
Retainage (ORS 279C.550, 555, 560 and 565); Subcontracts (ORS
279C.580 and 279C.585); Action on Payment Bonds (ORS 279C.600, 610,
615, 620 and 625); Termination (ORS 279C.650, 655, 660, 665 and 670);
and all of the Prevailing Wage Rates requirements (ORS 279C.800 through

870) for Public Works Contracts.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.320
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0150
Emergency Contracts; Bidding and Bonding Exemptions

(1) Emergency Declaration. Pursuant to ORS 279C.335(6) and this
Rule, an Authorized Agency may declare that Emergency circumstances
exist that require prompt execution of a Public Contract for Emergency
construction or repair Work. The declaration must be made at an adminis-
trative level consistent with the Authorized Agency’s internal policies, by a
Written declaration that describes the circumstances creating the
Emergency as that term is defined at ORS 279A.010(1)(f), and the antici-
pated harm from failure to enter into an Emergency Contract. The
Emergency declaration must exempt the Public Contract from the compet-
itive bidding requirements of ORS 279C.335(1) and must thereafter be kept
on file as a public record.

(2) Competition for Contracts. The Authorized Agency must ensure
competition for an Emergency Contract as reasonable and appropriate
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under the Emergency circumstances, and may include Written requests for
Offers, oral requests for Offers, or direct appointment without competition
in cases of extreme necessity, in whatever Solicitation time periods the
Authorized Agency considers reasonable in responding to the Emergency.

(3) Contract Scope. Although no dollar limitation applies to
Emergency Contracts, the Scope of the Contract must be limited to Work
that is necessary and appropriate to remedy the conditions creating the
Emergency as described in the declaration.

(4) Contract Modification. Emergency Contracts may be modified by
change order or Amendment to address the conditions described in the orig-
inal declaration or an amended declaration that further describes additional
Work necessary and appropriate for related Emergency circumstances.

(5) Excusing Bonds. Pursuant to ORS 279C.380(4) and this Rule, the
Emergency declaration may also state that the Authorized Agency waives
the requirement of furnishing a performance bond and payment bond for
the Emergency Contract. After making such an Emergency declaration

those bonding requirements are excused for the Procurement.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.335(5) & 279C.380(4)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0160
Intermediate Procurements; Competitive Quotes and Amendments

(1) General. Public Improvement Contracts estimated by the
Authorized Agency not to exceed $100,000, or not to exceed $50,000 in the
case of Contracts for highways, bridges and other transportation projects
(Threshold), may be Awarded in accordance with intermediate level pro-
curement procedures for Competitive Quotes established by this Rule.

(2) Selection Criteria. The selection criteria may be limited to price or
some combination of price, experience, specific expertise, availability,
project understanding, Contractor capacity, responsibility and similar fac-
tors.

(3) Request for Quotes. Authorized Agencies must utilize Written
requests for Quotes whenever reasonably practicable. Written request for
Quotes must include the selection criteria to be utilized in selecting a
Contractor and, if the criteria are not of equal value, their relative value or
ranking. When requesting quotations orally, prior to requesting the price
quote the Authorized Agency must state any additional selection criteria
and, if the criteria are not of equal value, their relative value. For Public
Works Contracts, oral quotations may be utilized only in the event that
Written copies of the prevailing wage rates are not required by the Bureau
of Labor and Industries.

(4) Number of Quotes; Record Required. Authorized Agencies must
seek at least three (3) competitive Quotes, and keep a Written record of the
sources and amounts of the Quotes received. If three (3) Quotes are not rea-
sonably available the Authorized Agency must make a Written record of the
effort made to obtain those Quotes.

(5) Award. If awarded, the Authorized Agency must Award the
Contract to the prospective Contractor whose quote will best serve the
interests of the Authorized Agency, taking into account the announced
selection criteria. If Award is not made to the Offeror offering the lowest
price, the Authorized Agency must make a Written record of the basis for
Award.

(6) Price Increases. Intermediate level Public Improvement Contracts
obtained by Competitive Quotes may be increased above the original
amount of Award by the Authorized Agency issuance of a Change to the
Work or Amendment, pursuant to OAR 125-249-0910, within the follow-
ing limitations:

(a) Up to an aggregate Contract Price increase of 25% over the
Original Contract amount, when an Authorized Agency’s Designated
Procurement Officer determines that a price increase is warranted for addi-
tional reasonably related Work;

(b) Up to an aggregate Contract Price increase of 50% over the
Original Contract amount, when an Authorized Agency’s Designated
Procurement Officer determines that a price increase is warranted for addi-
tional reasonably related Work and the head of the Authorized Agency or
supervisor of the Designated Procurement Officer approves the increase;
and

(c) An unlimited increase over the Original Contract amount, when
the aggregate amount of the Contract, including all Changes to the Work
and Amendments, does not exceed the Threshold stated in Section (1).

(7) Amendments. Amendments of intermediate level Public
Improvement Contracts that exceed the Threshold stated in Section (1) are
specifically authorized by the Code, when made in accordance with this
Rule and OAR 125-249-0910. Accordingly, such Amendments are not con-
sidered new Procurements and do not require an exemption from competi-
tive bidding.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
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Stats. Implemented: Temporary provisions relating to competitive quotes were not codified
but compiled as Legislative Counsel notes following ORS 279C.410

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06

125-249-0200
Solicitation Documents; Required Provisions; Assignment or Transfer

(1) Solicitation Document. Pursuant to ORS 279C.365 and this Rule,
the Solicitation Document must include the following:

(a) General Information:

(A) Identification of the Public Improvement project, including the
character of the Work, and applicable plans, Specifications and other con-
tract documents;

(B) Notice of any pre-Offer conference as follows:

(i) The time, date and location of any pre-Offer conference;

(ii) Whether attendance at the conference will be mandatory or vol-
untary; and

(iii) That statements made by the Authorized Agency’s representa-
tives at the conference are not binding upon the Authorized Agency unless
confirmed by Written Addendum.

(C) The deadline for submitting mandatory prequalification applica-
tions and the class or classes of Work for which Offerors must be prequal-
ified if prequalification is a requirement;

(D) The name and title of the Authorized Agency Person designated
for receipt of Offers and contact Person (if different);

(E) Instructions and information concerning the form and submission
of Offers, including the address of the office to which Offers must be deliv-
ered, any Bid or Proposal security requirements, and any other required
information or special information, e.g., whether Offers may be submitted
by Facsimile or electronic means (See OAR 125-249-0300 regarding
Facsimile Bids or Proposals and OAR 125-249-0310 regarding electronic
Procurement);

(F) The time, date and place of Opening;

(G) The time and date of Closing after which an Authorized Agency
will not accept Offers, which time must be not less than five (5) Days after
the date of the last publication of the advertisement. Although a minimum
of five (5) Days is proscribed, Authorized Agencies are encouraged to use
at least a (fourteen) 14 Day Solicitation period when feasible. If the
Authorized Agency is issuing an ITB that may result in a Public
Improvement Contract with a value in excess of $100,000, the Authorized
Agency must designate a time of Closing consistent with the first-tier sub-
contractor disclosure requirements of ORS 279C.370(1)(b) and OAR 125-
249-0360. For timing issues relating to Addenda, see OAR 125-249-0250;

(H) The office where the Specifications for the Work may be
reviewed;

(I) A statement that each Bidder to an ITB must identify whether the
Bidder is a “resident Bidder”, as defined in ORS 279A.120;

(J) If the Contract resulting from a Solicitation will be a Contract for
a Public Work subject to ORS 279C.800 to 279C.870 or the Davis-Bacon
Act (40 U.S.C. 276a), a statement that no Offer will be received or consid-
ered by the Authorized Agency unless the Offer contains a statement by the
Offeror as a part of its Offer that “Contractor agrees to be bound by and will
comply with the provisions of ORS 279C.840 or 40 U.S.C. 276a”;

(K) A statement that the Authorized Agency will not receive or con-
sider an Offer for a Public Improvement Contract unless the Offeror is reg-
istered with the Construction Contractors Board, or is licensed by the State
Landscape Contractors Board, as specified in OAR 125-249-0230;

(L) Whether a Contractor or a subcontractor under the Contract must
be licensed under ORS 468A.720 regarding asbestos abatement projects;

(M) Contractor’s certification of nondiscrimination in obtaining
required subcontractors in accordance with ORS 279A.110(4). (See OAR
125-249-0440(3));

(N) How the Authorized Agency will notify Offerors of Addenda and
how the Authorized Agency will make Addenda available (See OAR 125-
249-0250); and

(O) When applicable, instructions and forms regarding First-Tier
Subcontractor Disclosure requirements, as set forth in OAR 125-249-0360.

(b) Evaluation Process:

(A) A statement that the Authorized Agency may reject any Offer not
in compliance with all prescribed Public Contracting procedures and
requirements, and may reject for good cause all Offers upon the Authorized
Agency’s finding that it is in the public interest to do so;

(B) The anticipated Solicitation schedule, deadlines, protest process,
and evaluation process, if any;

(C) Evaluation criteria, including the relative value applicable to each
criterion, that the Authorized Agency will use to determine the Responsible
Bidder with the lowest Responsive Bid (where Award is based solely on
price) or the Responsible Proposer or Proposers with the best Responsive
Proposal or Proposals (where use of Competitive Proposals is authorized
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under ORS 279C.335 and OAR 125-249-0620), along with the process the
Authorized Agency will use to determine acceptability of the Work;

(i) If the Solicitation Document is an Invitation to Bid, the Authorized
Agency must set forth any special price evaluation factors in the
Solicitation Document. Examples of such factors include, but are not limit-
ed to, conversion costs, transportation cost, volume weighing, trade-in
allowances, cash discounts, depreciation allowances, cartage penalties, and
ownership or life-cycle cost formulas. Price evaluation factors need not be
precise predictors of actual future costs; but, to the extent possible, such
evaluation factors must be objective, reasonable estimates based upon
information the Authorized Agency has available concerning future use;

(ii) If the Solicitation Document is a Request for Proposals, the
Authorized Agency must refer to the additional requirements of OAR 125-
249-0650.

(c) Contract Provisions. The Authorized Agency must include all con-
tract terms and conditions, including warranties, insurance and bonding
requirements, that the Authorized Agency considers appropriate for the
Public Improvement project. The Authorized Agency must also include all
applicable contract provisions required by Oregon law as follows:

(A) Prompt payment to all Persons supplying labor or material; con-
tributions to Industrial Accident Fund; liens and withholding taxes (ORS
279C.505(1));

(B) Demonstrate that an employee drug testing program is in place
(ORS 279C.505(2));

(C) If the Contract calls for demolition Work described in ORS
279C.510(1), a condition requiring the Contractor to salvage or recycle
construction and demolition debris, if feasible and cost-effective;

(D) If the Contract calls for lawn or landscape maintenance, a condi-
tion requiring the Contractor to compost or mulch yard waste material at an
approved site, if feasible and cost effective (ORS 279C.510(2);

(E) Payment of claims by public officers (ORS 279C.515(1));

(F) Contractor and first-tier subcontractor liability for late payment on
Public Improvement Contracts pursuant to ORS 279C.515(2), including the
rate of interest;

(G) Person’s right to file a complaint with the Construction
Contractors Board for all Contracts related to a Public Improvement
Contract (ORS 279C.515(3));

(H) Hours of labor in compliance with ORS 279C.520;

(I) Environmental and natural resources regulations (ORS 279C.525);

(J) Payment for medical care and attention to employees (ORS
279C.530(1);

(K) Maximum hours, holidays and overtime (ORS 279C.540);

(L) Time limitation on claims for overtime (ORS 279C.545);

(M) Prevailing wage rates (ORS 279C.800 to 279C.870);

(i) Fee paid to BOLI (ORS 279C.830);

(ii) BOLI Public Works bond (ORS 279C.830(3));

(N) Retainage (ORS 279C.550 to 279C.570);

(i) Prompt payment policy, progress payments, rate of interest (ORS
279C.570);

(O) Contractor’s relations with subcontractors (ORS 279C.580);

(P) Notice of claim (ORS 279C.605);

(Q) Contractor’s certification of compliance with the Oregon tax laws
in accordance with ORS 305.385; and

(R) Contractor’s certification that all subcontractors performing Work
described in ORS 701.005(2) (i.e., construction Work) will be registered
with the Construction Contractors Board or licensed by the State Landscape
Contractors Board in accordance with ORS 701.035 to 701.055 before the
subcontractors commence Work under the Contract.

(2) Assignment or Transfer Restricted. Unless otherwise provided in
the Contract, the Contractor must not assign, sell, dispose of, or transfer
rights, or delegate duties under the Contract, either in whole or in part,
without the Authorized Agency’s prior Written consent. Unless otherwise
agreed by the Authorized Agency in Writing, such consent must not relieve
the Contractor of any obligations under the Contract. Any assignee or trans-
feree must be considered the agent of the Contractor and be bound to abide
by all provisions of the Contract. If the Authorized Agency consents in
Writing to an assignment, sale, disposal or transfer of the Contractor’s
rights or delegation of Contractor’s duties, the Contractor and its surety, if
any, must remain liable to the Authorized Agency for complete perform-
ance of the Contract as if no such assignment, sale, disposal, transfer or del-
egation had occurred unless the Authorized Agency otherwise agrees in
Writing.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.110(4), 279A.120, 279C.365, 279C.370, 279C.390,

279C.505 - 580, 279C.605, 305.385, 468A.720, 701.005 & 701.055
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-249-0210
Notice and Advertising Requirements; Posting

(1) Notice and Distribution Fee. An Authorized Agency must furnish
“Notice,” as set forth below in Section (2), to a number of Persons suffi-
cient for the purpose of fostering and promoting competition. The Notice
must indicate where, when, how, and for how long the Solicitation
Document may be obtained and generally describe the Public Improvement
project or Work. The Notice may contain any other appropriate informa-
tion. The Authorized Agency may charge a fee or require a deposit for the
Solicitation Document.

(2) Advertising. Pursuant to ORS 279C.360 and this Rule, an
Authorized Agency must advertise on ORPIN every Solicitation for com-
petitive Bids or competitive Proposals for a Public Improvement Contract,
unless the Chief Procurement Officer has exempted the Solicitation from
the advertisement requirement as part of a competitive bidding exemption
under ORS 279C.335.

(a) The Authorized Agency must furnish Notice using ORPIN and
may use any additional method determined to foster and promote competi-
tion, including:

(A) Mailing notice of the availability of the Solicitation Document to
Persons that have expressed an interest in the Authorized Agency’s
Procurements;

(B) Placing a Notice on the Authorized Agency’s Internet World Wide
Web site; or

(C) Publishing a Notice in a newspaper of general circulation as
described in ORS 279C.360(1).

(b) Authorized Agencies must publish advertisements utilizing
ORPIN as required under Sections (2)(a). Authorized Agencies may also
publish advertisements utilizing other forms of Electronic Advertisement,
such as Authorized Agency and general circulation web sites, as permitted
under Section (2)(a). Authorized Agencies may also publish advertisements
utilizing at least one (1) newspaper of general circulation in the area where
the Contract is to be performed and in as many additional issues and publi-
cations as the Authorized Agency determines to be necessary or desirable
to foster and promote competition.

(c) An Authorized Agency may publish by Electronic Advertisement
if the Authorized Agency posts in its business office a notice that the
Authorized Agency will publish advertisements for Offers by Electronic
Advertisement. The notice must include the World Wide Web location (i.e.,
Uniform Resource Locator or URL) where the Authorized Agency publish-
es Electronic Advertisements or alternatively, to the Web location where the
Authorized Agency publishes information on accessing the Electronic
Advertisement via Telnet; and

(d) In addition to the Authorized Agency’s publication required under
Subsection 2(a) or 2(b), the Authorized Agency must also publish adver-
tisement for Offers in at least one (1) trade newspaper of general statewide
circulation if the Contract is for a Public Improvement with an estimated
cost in excess of $125,000.

(e) All advertisements for Offers must set forth:

(A) The Public Improvement project;

(B) The office where Contract terms, conditions and Specifications
may be reviewed;

(C) The date that Persons must file applications for prequalification
under ORS 279C.430, if prequalification is a requirement, and the class or
classes of Work for which Persons must be prequalified;

(D) The scheduled Closing, that must not be less than five (5) Days
after the date of the last publication of the advertisement;

(E) The name, title and address of the Authorized Agency Person
authorized to receive Offers;

(F) The scheduled Opening; and

(G) If applicable, that the Contract is for a Public Work subject to
ORS 279C.800 to 279C.870 or the Davis-Bacon Act (40 U.S.C. 276(a)).

(3) Availability of Written Advertisement for Offers. Upon the request
of any member of the public, the Authorized Agency must provide a copy
of each advertisement for Offers and all supporting documents, to be locat-
ed in the Procurement File or an identified repository.

(4) Minority, Women Emerging Small Business. State Authorized
Agencies must provide timely notice of all Solicitations to the Advocate for
Minority, Women and Emerging Small Business if the estimated Contract
Price exceeds $5,000. See ORS 200.035.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.360 & 200.035

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0280
Offer Submissions

(1) Offer and Acceptance. The Bid or Proposal is the Bidder’s or
Proposer’s offer to enter into a Contract.
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(a) In competitive bidding, the Offer is always a “Firm Offer,” i.e., the
Offer must be held open by the Offeror for the Authorized Agency’s accept-
ance for the period specified in OAR 125-249-0410. The Authorized
Agency’s Award of the Contract to a Bidder constitutes acceptance of the
Offer and binds the Offeror to the Contract.

(b) In competitive Proposals, the Solicitation Document must
describe whether Offers are to be made and considered as “Firm Offers”
that may be accepted without Negotiation, as in the case of competitive bid-
ding, or whether Offers are subject to Discussion, Negotiation or otherwise
are not to be considered as final Offers. See OAR 125-249-0650 on
Requests for Proposals and OAR 125-249-0290 on Bid or Proposal
Security.

(2) Responsive Offer. An Authorized Agency may award a Contract
only to a Responsible Offeror with a Responsive Offer.

(3) Contingent Offers. Except to the extent that an Offeror is author-
ized to propose certain terms and conditions pursuant to OAR 125-249-
0650, an Offeror must not make an Offer contingent upon the Authorized
Agency’s acceptance of any terms or conditions (including Specifications)
other than those contained in the Solicitation Document.

(4) Offeror’s Acknowledgement. By signing and returning the Offer,
the Offeror acknowledges they have read and understand the terms and
conditions contained in the Solicitation Document and that they accept and
agree to be bound by the terms and conditions of the Solicitation
Document. If the Request for Proposals permits proposal of alternative
terms under OAR 125-249-0650, the Offeror’s Offer includes the non-
negotiable terms and conditions and any proposed terms and conditions
offered for Negotiation upon and to the extent accepted by the Authorized
Agency in Writing.

(5) Instructions. Offerors must submit and Sign their Offers in accor-
dance with the Solicitation Document. Offerors must initial and submit any
corrections or erasures to their Offers prior to the Opening in accordance
with the requirements for submitting an Offer under the Solicitation
Document.

(6) Forms. Offerors must submit their Offers on the form(s) provided
in the Solicitation Document, unless Offerors are otherwise instructed in
the Solicitation Document.

(7) Documents. Offerors must provide the Authorized Agency with all
documents and Descriptive Literature required under the Solicitation
Document.

(8) Facsimile or Electronic Submissions. If the Authorized Agency
permits facsimile or electronic Offers in the Solicitation Document, the
Offeror may submit facsimile or electronic Offers in accordance with the
Solicitation Document. The Authorized Agency must not consider facsimi-
le or electronic Offers unless authorized by the Solicitation Document.

(9) Product Samples and Descriptive Literature. An Authorized
Agency may require Product Samples or Descriptive Literature if it is nec-
essary or desirable to evaluate the quality, features or characteristics of the
offered items. The Authorized Agency will dispose of Product Samples, or
return or make available for return Product Samples to the Offeror in accor-
dance with the Solicitation Document.

(10) Identification of Offers:

(a) To ensure proper identification and handling, Offers must be sub-
mitted in a sealed envelope appropriately marked or in the envelope pro-
vided by the Authorized Agency, whichever is applicable.

(b) The Authorized Agency is not responsible for Offers submitted in
any manner, format or to any delivery point other than as required in the
Solicitation Document.

(11) Receipt of Offers. The Offerors are responsible for ensuring that
the Authorized Agency receives their Offers at the required delivery point
prior to the Closing, regardless of the method used to submit or transmit the

Offer.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.365 & 279C.375
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0290
Bid or Proposal Security

(1) Security Amount. If an Authorized Agency requires Bid or
Proposal security, it must be not more than 10% or less than 5% of the
Offeror’s Bid or Proposal, consisting of the base Bid or Proposal together
with all additive alternates. An Authorized Agency must not use Bid or
Proposal security to discourage competition. The Authorized Agency must
clearly state any Bid or Proposal security requirements in its Solicitation
Document. The Offeror must forfeit Bid or Proposal security after Award if
the Offeror fails to execute the Contract and promptly return it with any
required any required proof of insurance. See ORS 279C.365(4) and
279C.385.

(2) Requirement for Bid Security (Optional for Proposals). Unless an
Authorized Agency has otherwise exempted a Solicitation or class of
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Solicitations from Bid security pursuant to ORS 279C.390, the Authorized
Agency must require Bid security for its Solicitation of Bids for Public
Improvements. This requirement applies only to Public Improvement
Contracts with a value, estimated by the Authorized Agency, of more than
$100,000 or, in the case of Contracts for highways, bridges and other trans-
portation projects, more than $50,000. See ORS 279C.365(5). The
Authorized Agency may require Bid security even if it has exempted a class
of Solicitations from Bid security. Authorized Agencies may require
Proposal security in RFPs when Award of a Public Improvement Contract
may be made without Negotiation following receipt of a Firm Offer as
described in OAR 125-249-0280(1)(b). See ORS 279C.400(5).

(3) Form of Bid or Proposal Security. An Authorized Agency may
accept only the following forms of Bid or Proposal security:

(a) A surety bond from a surety company authorized to do business in
the State of Oregon;

(b) An irrevocable letter of credit issued by an insured institution as
defined in ORS 706.008; or

(c) A cashier’s check or Offeror’s certified check.

(4) Return of Security. An Authorized Agency must return or release
the Bid or Proposal security of all unsuccessful Offerors after a Contract
has been fully executed and all required bonds and insurance have been
provided, or after all Offers have been rejected. The Authorized Agency
may return the Bid or Proposal security of unsuccessful Offerors prior to
award if the return does not prejudice Contract Award and the security of at
least the Bidders with the three (3) lowest Bids, or the Proposers with the
three (3) highest scoring Proposals, is retained pending execution of a

Contract.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.365 & 279C.375
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0300
Facsimile Bids and Proposals

(1) The Authorized Agency Authorization. An Authorized Agency
may authorize Offerors to submit facsimile Offers. If the Authorized
Agency determines that Bid or Proposal security is or will be required, the
Authorized Agency must not authorize facsimile Offers unless the
Authorized Agency has established a method for receipt of such security.
Prior to authorizing the submission of facsimile Offers, the Authorized
Agency must determine that the Authorized Agency’s equipment and per-
sonnel are capable of receiving the size and volume of anticipated Offers
within a short period of time. In addition, the Authorized Agency must
establish administrative procedures and controls:

(a) To receive, identify, record and safeguard facsimile Offers;

(b) To ensure timely delivery of Offers to the location of Opening; and

(c) To preserve the Offers as sealed.

(2) Provisions To Be Included in Solicitation Document. In addition
to all other requirements, if the Authorized Agency authorizes a facsimile
Offer for Bids or Proposals, the Authorized Agency must include in the
Solicitation Document (other than in a request for Quotes) the following:

(a) A provision substantially in the form of the following: “A ‘fac-
simile Offer’, as used in this Solicitation Document, means an Offer, mod-
ification of an Offer, or withdrawal of an Offer that is transmitted to and
received by the Authorized Agency via a facsimile machine”;

(b) A provision substantially in the form of the following: “Offerors
may submit facsimile Offers in response to this Solicitation Document. The
entire response must arrive at the place and by the time specified in this
Solicitation Document™;

(c) A provision that requires Offerors to Sign their facsimile Offers;

(d) A provision substantially in the form of the following: “The
Authorized Agency reserves the right to award the Contract solely on the
basis of the facsimile Offer. However, upon the Authorized Agency’s
request the apparent successful Offeror must promptly submit its complete
original Signed Offer”;

(e) The data and compatibility characteristics of the Authorized
Agency’s receiving facsimile machine as follows:

(A) Telephone number; and

(B) Compatibility characteristics, e.g., make and model number,
receiving speed, communications protocol; and

(f) A provision that the Authorized Agency is not responsible for any
failure attributable to the transmission or receipt of the facsimile Offer
including, but not limited to the following:

(A) Receipt of garbled or incomplete documents;

(B) Availability or condition of the receiving facsimile machine;

(C) Incompatibility between the sending and receiving facsimile
machine;

(D) Delay in transmission or receipt of documents;

(E) Failure of the Offeror to properly identify the Offer documents;

(F) Illegibility of Offer documents; and
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(G) Security and confidentiality of data.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.365

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0310
Electronic Procurement

(1) General. Authorized Agencies may utilize Electronic
Advertisement of Public Improvement Contracts in accordance with ORS
279C.360(1), provided that advertisement of such Contracts with an esti-
mated Contract Price in excess of $125,000 must also be published in a
trade newspaper of general statewide circulation, and may post notices of
intent to award electronically as provided by ORS 279C.410(7).

(2) Alternative Procedures. In the event that an Authorized Agency
desires to direct or permit the submission and receipt of Offers for a Public
Improvement Contract, by electronic means, as allowed under ORS
279C.365(1)(d), it must first promulgate supporting procedures substan-
tially in conformance with OAR 125-247-0330 (Electronic Procurement
under ORS chapter 279B), taking into account ORS chapter 279C require-
ments for Written bids, opening bids publicly, bid security, first-tier sub-
contractor disclosure and inclusion of prevailing wage rates.

(3) Interpretation. Nothing in this Rule must be construed as prohibit-
ing Authorized Agencies from making Procurement Documents for Public
Improvement Contracts available in electronic format as well as in hard

copy when Bids are to be submitted only in hard copy.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.365
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06

125-249-0320
Pre-Closing Modification or Withdrawal of Offers

(1) Modifications. An Offeror may modify its Offer in Writing prior
to the Closing. An Offeror must prepare and submit any modification to its
Offer to the Authorized Agency in accordance with OAR 125-249-0280,
unless otherwise specified in the Solicitation Document. Any modification
must include the Offeror’s statement that the modification amends and
supersedes the prior Offer. The Offeror must mark the submitted modifica-
tion as follows:

(a) Bid (or Proposal) Modification; and

(b) Solicitation Number (or Other Identification as specified in the
Solicitation Document).

(2) Withdrawals.

(a) An Offeror may withdraw its Offer by Written notice submitted on
the Offeror’s letterhead, Signed by an authorized representative of the
Offeror, delivered to the location specified in the Solicitation Document (or
the place of Closing if no location is specified), and received by the
Authorized Agency prior to the Closing. The Offeror or authorized repre-
sentative of the Offeror may also withdraw its Offer in Person prior to the
Closing, upon presentation of appropriate identification and satisfactory
evidence of authority;

(b) The Authorized Agency may release an unopened Offer with-
drawn under Subsection 2(a) to the Offeror or its authorized representative,
after voiding any date and time stamp mark;

(c) The Offeror must mark the Written request to withdraw an Offer
as follows:

(A) Bid (or Proposal) Withdrawal; and

(B) Solicitation Number (or Other Identification as specified in the
Solicitation Document).

(3) Documentation. The Authorized Agency must include all docu-
ments relating to the modification or withdrawal of Offers in the appropri-

ate Solicitation file.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.360(2), 279C.365, 279C.375 & 279C.395
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0360
First-Tier Subcontractors; Disclosure and Substitution; ITB

(1) Required Disclosure. Within two (2) Working hours after the Bid
Closing on an ITB for a Public Improvement having a Contract Price antic-
ipated by the Authorized Agency to exceed $100,000, all Bidders must sub-
mit to the Authorized Agency a disclosure form as described by ORS
279C.370(2), identifying any first-tier subcontractors (those Entities that
would be contracting directly with the prime Contractor) that will be fur-
nishing labor or labor and materials on the Contract, if Awarded, whose
subcontract value would be equal to or greater than:

(a) Five percent (5%) of the total Contract Price, but at least $15,000;
or

(b) $350,000, regardless of the percentage of the total Contract Price.
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(2) Bid Closing, Disclosure Deadline, and Bid Opening. For each ITB
to which this rule applies, the Authorized Agency must:

(a) Set the Bid Closing on a Tuesday, Wednesday or Thursday, and at
a time between 2 p.m. and 5 p.m., except that these Bid Closing restrictions
do not apply to an ITB for maintenance or construction of highways,
bridges or other transportation facilities, and provided that the two (2) hour
disclosure deadline described by this Rule would not then fall on a legal
holiday;

(b) Open Bids publicly immediately after the Bid Closing; and

(¢) Consider for Contract Award only those Bids for which the
required disclosure has been submitted by the announced deadline on forms
prescribed by the Authorized Agency.

(3) Bidder Instructions and Disclosure Form. For the purposes of this
Rule, an Authorized Agency in its Solicitation must:

(a) Prescribe the disclosure form that must be utilized, substantially in
the form set forth in ORS 279C.370(2); and

(b) Provide instructions in a notice substantially similar to the fol-
lowing: “Instructions for First-Tier Subcontractor Disclosure.” Bidders are
required to disclose information about certain first-tier subcontractors when
the contract value for a Public Improvement is greater than $100,000 (see
ORS 279C.370). Specifically, when the contract amount of a first-tier sub-
contractor furnishing labor or labor and materials would be greater than or
equal to: (i) 5% of the project Bid, but at least $15,000, or (ii) $350,000
regardless of the percentage, the Bidder must disclose the following infor-
mation about that subcontract either in its Bid submission, or within two (2)
hours after Bid Closing:

(A) The subcontractor’s name,

(B) The category of Work that the subcontractor would be perform-
ing, and

(C) The dollar value of the subcontract. If the Bidder will not be using
any subcontractors that are subject to the above disclosure requirements,
the Bidder is required to indicate “NONE” on the accompanying form.

“THE AUTHORIZED AGENCY MUST REJECT A BID IF THE BIDDER

FAILS TO SUBMIT THE DISCLOSURE FORM WITH THIS INFORMA-

TION BY THE STATED DEADLINE.”

(4) Submission. A Bidder must submit the disclosure form required by
this Rule either in its Bid submission, or within two working hours after Bid
Closing in the manner specified by the ITB.

(5) Responsiveness. Compliance with the disclosure and submittal
requirements of ORS 279C.370 and this Rule is a matter of
Responsiveness. Bids which are submitted by Bid Closing, but for which
the disclosure submittal has not been made by the specified deadline, are
not Responsive and must not be considered for Contract Award.

(6) Authorized Agency Role. Authorized Agencies must obtain, and
make available for public inspection, the disclosure forms required by ORS
279C.370 and this Rule. Authorized Agencies must also provide copies of
disclosure forms to the Bureau of Labor and Industries as required by ORS
279C.835. Authorized Agencies are not required to determine the accuracy
or completeness of the information provided on disclosure forms.

(7) Substitution. Substitution of affected first-tier subcontractors must
be made only in accordance with ORS 279C.585. Authorized Agencies
must accept Written submissions filed under that statute as public records.
Aside from issues involving inadvertent clerical error under ORS
279C.585, Authorized Agencies do not have a statutory role or duty to
review, approve, or resolve disputes concerning such substitutions. See
ORS 279C.590 regarding complaints to the Construction Contractors

Board on improper substitution.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.370, 279C.585, 279C.590 & 279C.835
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0370
Disqualification of Persons

(1) Authority. An Authorized Agency may disqualify a Person from
consideration of Award of the Authorized Agency’s Contracts after provid-
ing the Person with notice and a reasonable opportunity to be heard in
accordance with Sections (2) and (4) of this Rule.

(a) Standards for Conduct Disqualification. As provided in ORS
279C.440, an Authorized Agency may disqualify a Person for:

(A) Conviction for the commission of a criminal offense as an inci-
dent in obtaining or attempting to obtain a public or private Contract or sub-
contract, or in the performance of such Contract or subcontract.

(B) Conviction under state or federal statutes of embezzlement, theft,
forgery, bribery, falsification or destruction of records, receiving stolen
property, or any other offense indicating a lack of business integrity or busi-
ness honesty that currently, seriously and directly affects the Person’s
responsibility as a Contractor.

(C) Conviction under state or federal antitrust statutes.
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(D) Violation of a contract provision that is regarded by the
Authorized Agency to be so serious as to justify Disqualification. A viola-
tion under this Subsection 2(d) may include but is not limited to material
failure to perform the terms of a Contract or an unsatisfactory performance
in accordance with the terms of the Contract. However, a Person’s failure
to perform or unsatisfactory performance caused by acts beyond the
Person’s control is not a basis for Disqualification.

(b) Standards for DBE Disqualification. As provided in ORS 200.065,
200.075 or 279A.110, an Authorized Agency may disqualify a Person’s
right to submit an Offer or to participate in a Contract (e.g. subcontractors)
as follows:

(A) For a DBE Disqualification under ORS 200.065, the Authorized
Agency may disqualify a Person upon finding that:

(i) The Person fraudulently obtained or retained or attempted to obtain
or retain or aided another Person to fraudulently obtain or retain or attempt
to obtain or retain certification as a disadvantaged, minority, women or
emerging small business enterprise; or

(ii) The Person knowingly made a false claim that any Person is qual-
ified for certification or is certified under ORS 200.055 for the purpose of
gaining a Contract or subcontract or other benefit; or

(iii) The Person has been disqualified by another Authorized Agency
pursuant to ORS 200.065.

(B) For a DBE Disqualification under ORS 200.075, the Authorized
Agency may disqualify a Person upon finding that:

(i) The Person has entered into an agreement representing that a dis-
advantaged, minority, women, or emerging small business enterprise, certi-
fied pursuant to ORS 200.055 (“Certified Enterprise”), will perform or sup-
ply materials under a Public Improvement Contract without the knowledge
and consent of the Certified Enterprise; or

(ii) The Person exercises management and decision-making control
over the internal operations, as defined by ORS 200.075(1)(b), of any
Certified Enterprise; or

(iii) The Person uses a Certified Enterprise to perform Work under a
Contract to meet an established Certified Enterprise goal, and such enter-
prise does not perform a commercially useful function, as defined by ORS
200.075(3), in performing its obligations under the Contract.

(iv) If a Person is Disqualified for a DBE Disqualification under ORS
200.075, the affected Authorized Agency must not permit such Person to
participate in that Authorized Agency’s Contracts.

(C) For a DBE Disqualification under ORS 279A.110, an Authorized
Agency may disqualify a Person if the Authorized Agency finds that the
Person discriminated against minority, women, or emerging small business
enterprises in awarding a subcontract under a Contract with that Authorized
Agency.

(2) Notice of Intent to Disqualify. The Authorized Agency must noti-
fy the Person in Writing of a proposed Disqualification personally or by
registered or certified mail, return receipt requested. This notice must:

(a) State that the Authorized Agency intends to disqualify the Person;

(b) Set forth the reasons for the Disqualification;

(c) Include a statement of the Person’s right to a hearing if requested
in Writing within the time stated in the notice and that if the Authorized
Agency does not receive the Person’s Written request for a hearing within
the time stated, the Person must have waived its right to a hearing;

(d) Include a statement of the authority and jurisdiction under which
the hearing will be held;

(e) Include a reference to the particular Sections of the statutes and
rules involved;

(f) State the proposed Disqualification period; and

(g) State that the Person may be represented by legal counsel.

(3) Hearing. The Authorized Agency must schedule a hearing upon
the Authorized Agency receipt of the Person’s timely request. The
Authorized Agency must notify the Person of the time and place of the
hearing and provide information on the procedures, right of representation
and other rights related to the conduct of the hearing prior to hearing.

(4) Notice of Disqualification. The Authorized Agency will notify the
Person in Writing of its Disqualification, personally or by registered or cer-
tified mail, return receipt requested. The notice must contain:

(a) The effective date and period of Disqualification;

(b) The grounds for Disqualification; and

(c) A statement of the Person’s appeal rights and applicable appeal
deadlines. For a Conduct Disqualification or a DBE Disqualification under
ORS 279A.110, the Disqualified Person must notify the Authorized Agency
in Writing within three (3) business days after receipt of the Authorized
Agency’s notice of Disqualification if the Person intends to appeal the

Authorized Agency’s decision.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 200.065, 200.075, 279A.110, 279C.440, 279C.445 & 279C.450
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-249-0380
Bid or Proposal Evaluation Criteria

(1) General. A Public Improvement Contract, if Awarded, must be
Awarded to the Responsible Bidder submitting the lowest Responsive Bid,
or to the Responsible Proposer submitting the best Responsive Proposal.
See OAR 125-249-0390, and Rules for Alternative Contracting Methods at
OAR 125-249-0600 to 125-249-0690.

(2) Bid Evaluation Criteria. Invitations to Bid may solicit lump-sum
Offers, unit-price Offers, or a combination of the two.

(a) Lump Sum. If the ITB requires a lump-sum Bid, without additive
or deductive alternates, or if the Authorized Agency elects not to award
additive or deductive alternates, Bids must be compared on the basis of
lump-sum prices, or lump-sum base Bid prices, as applicable. If the ITB
calls for a lump-sum base Bid, plus additive or deductive alternates, the
total Bid price must be calculated by adding to or deducting from the base
Bid those alternates selected by the Authorized Agency, for the purpose of
comparing Bids.

(b) Unit Price. If the Bid includes unit pricing for estimated quanti-
ties, the total Bid price must be calculated by multiplying the estimated
quantities by the unit prices submitted by the Bidder, and adjusting for any
additive or deductive alternates selected by the Authorized Agency, for the
purpose of comparing Bids. Authorized Agencies must specify within the
Solicitation Document the estimated quantity of the Procurement to be used
for determination of the low Bidder. In the event of mathematical discrep-
ancies between unit price and any extended price calculations submitted by
the Bidder, the unit price must govern. See OAR 125-249-0350(2)(b).

(3) Proposal Evaluation Criteria. If the State Procurement Office has
exempted the Procurement of a Public Improvement from the competitive
bidding requirements of ORS 279C.335(1), and has directed the Authorized
Agency to use an Alternative Contracting Method under ORS 279.335(4),
the Authorized Agency must set forth the evaluation criteria in the
Solicitation Documents. See OAR 125-249-0650, ORS 279C.335 and

279C.405.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.335
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0390
Offer Evaluation and Award; Determination of Responsibility

(1) General. If awarded, the Authorized Agency must award the
Contract to the Responsible Bidder submitting the lowest, Responsive Bid
or the Responsible Proposer or Proposers submitting the best, Responsive
Proposal or Proposals, provided that such Person is not listed by the
Construction Contractors Board as disqualified to hold a Public
Improvement Contract (see ORS 279C.375(2)(a)) or is ineligible for award
as a nonresident education service district (see Oregon Laws 2005, Chapter
413). The Authorized Agency may award by item, groups of items or the
entire Offer provided such Award is consistent with the Solicitation
Document and in the public interest.

(2) Determination of Responsibility. Offerors are required to demon-
strate their ability to perform satisfactorily under a Contract. Before
Awarding a Contract, the Authorized Agency must have information that
indicates that the Offeror meets the standards of responsibility set forth in
ORS 279C.375(2)(b). To be a Responsible Offeror, the Authorized Agency
must determine that the Offeror:

(a) Has available the appropriate financial, material, equipment, facil-
ity and Personnel resources and expertise, or ability to obtain the resources
and expertise, necessary to meet all contractual responsibilities;

(b) Has a satisfactory record of contract performance. An Authorized
Agency should carefully scrutinize an Offeror’s record of contract per-
formance if the Offeror is or recently has been materially deficient in con-
tract performance. In reviewing the Offeror’s performance, the Authorized
Agency should determine whether the Offeror’s deficient performance was
expressly excused under the terms of Contract, or whether the Offeror took
appropriate corrective action. The Authorized Agency may review the
Offeror’s performance on both private and Public Contracts in determining
the Offeror’s record of contract performance. The Authorized Agency must
make its basis for determining an Offeror not Responsible under this para-
graph part of the Solicitation file;

(c) Has a satisfactory record of integrity. An Offeror may lack integri-
ty if an Authorized Agency determines the Offeror demonstrates a lack of
business ethics such as violation of state environmental laws or false certi-
fications made to an Authorized Agency. An Authorized Agency may find
an Offeror not Responsible based on the lack of integrity of any Person hav-
ing influence or control over the Offeror (such as a key employee of the
Offeror that has the authority to significantly influence the Offeror’s per-
formance of the Contract or a parent company, predecessor or successor
Person). The standards for Conduct Disqualification under OAR 125-249-
0370 may be used to determine an Offeror’s integrity. The Authorized
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Agency must make its basis for determining that an Offeror is not
Responsible under this paragraph part of the Solicitation file;

(d) Is qualified legally to contract with the Authorized Agency; and

(e) Has supplied all necessary information in connection with the
inquiry concerning responsibility. If the Offeror fails to promptly supply
information requested by the Authorized Agency concerning responsibility,
the Authorized Agency must base the determination of responsibility upon
any available information, or may find the Offeror not Responsible.

(3) Documenting Agency Determinations. Authorized Agencies must
document their compliance with ORS 279C.375(2) and the above sections
of this Rule on a Responsibility Determination Form substantially as set
forth in ORS 279C.375(2)(c).

(4) Authorized Agency Evaluation. The Authorized Agency must
evaluate an Offer only as set forth in the Solicitation Document and in
accordance with applicable law. The Authorized Agency must not evaluate
an Offer using any other requirement or criterion.

(5) Offeror Submissions:

(a) The Authorized Agency may require an Offeror to submit Product
Samples, Descriptive Literature, technical data, or other material and may
also require any of the following prior to award:

(A) Demonstration, inspection or testing of a product prior to award
for characteristics such as compatibility, quality or Workmanship;

(B) Examination of such elements as appearance or finish; or

(C) Other examinations to determine whether the product conforms to
Specifications.

(b) The Authorized Agency must evaluate product acceptability only
in accordance with the criteria disclosed in the Solicitation Document to
determine that a product is acceptable. The Authorized Agency must reject
an Offer providing any product that does not meet the Solicitation
Document requirements. An Authorized Agency’s rejection of an Offer
because it offers nonconforming Work or materials is not Disqualification
and is not appealable under ORS 279C.445.

(6) Evaluation of Bids. The Authorized Agency must use only objec-
tive criteria to evaluate Bids as set forth in the ITB. The Authorized Agency
must evaluate Bids to determine which Responsible Offeror offers the low-
est Responsive Bid.

(a) Nonresident Bidders. In determining the lowest Responsive Bid,
the Authorized Agency must add a percentage increase to the Bid of a non-
resident Bidder equal to the percentage, if any, of the preference given to
that Bidder in the state in which the Bidder resides.

(b) Clarifications. In evaluating Bids, an Authorized Agency may
seek information from a Bidder only to clarify the Bidder’s Bid. Such clar-
ification must not vary, contradict or supplement the Bid. A Bidder must
submit Written and Signed clarifications and such clarifications must
become part of the Bidder’s Bid.

(c) Negotiation Prohibited. The Authorized Agency must not negoti-
ate Scope of Work or other terms or conditions under an Invitation to Bid
process prior to award.

(7) Evaluation of Proposals. See OAR 125-249-0650 regarding rules
applicable to Requests for Proposals.

(8) Independent Contractor Status, Tax Compliance, and
Requirements to Transact Business in Oregon. For these responsibilities of
Offerors, see OAR 125-246-0330.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.335, 279C.365, 279C.375 & 279C.395
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0395
Notice of Intent to Award

(1) Notice. At least seven (7) days before the Award of a Public
Improvement Contract, the Authorized Agency must issue to each Offeror,
or post electronically or otherwise, a notice of the Authorized Agency’s
intent to Award the Contract. See ORS 279C.375(2). This requirement does
not apply to an Award of a Public Improvement Contract with a value of
less than $5,000, certain Veterans’ Affairs Contracts under ORS
279C.335(1)(d) and Contracts for Emergency Work under ORS
279C.335(6) and OAR 125-249-0150.

(2) Form and Manner of Posting. The form and manner of posting
notice must conform to customary practices within the Authorized
Agency’s procurement system, and may be made electronically.

(3) Finalizng Award. The Authorized Agency’s Award is not final
until the later of the following:

(a) Seven (7) Days after the date of the notice, unless the Solicitation
Document provided a different period for protest; or

(b) The Authorized Agency provides a Written response to all timely-
filed protests that denies the protests and affirms the Award.

(4) Prior Notice Impractical. Posting of notice of intent to award is not
required when the Authorized Agency determines that it is impractical due
to unusual time constraints in making prompt Award for its immediate
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procurement needs, documents the Procurement file as to the reasons for
that determination, and posts notice of that action as soon as reasonably
practical.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.335

Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0400
Documentation of Award; Availability of Award Decisions

(1) Basis of Award. After Award, the Authorized Agency must make
a record showing the basis for determining the successful Offeror part of
the Authorized Agency’s Solicitation file.

(2) Contents of Award Record for Bids. The Authorized Agency’s
record must include:

(a) Bids.

(b) Completed Bid tabulation sheet; and

(c) Written justification for any rejection of lower Bids.

(3) Contents of Award Record for Proposals. Where the use of
Requests for Proposals is authorized as set forth in OAR 125-249-0650, the
Authorized Agency’s record must include:

(a) Proposals.

(b) The completed evaluation of the Proposals;

(c) Written justification for any rejection of higher scoring Proposals
or for failing to meet mandatory requirements of the Request for Proposal;
and

(d) If the Authorized Agency permitted Negotiations in accordance
with OAR 125-249-0650, the Authorized Agency’s completed evaluation
of the initial Proposals and the Authorized Agency’s completed evaluation
of final Proposals.

(4) Contract Document. The Authorized Agency must deliver a fully
executed copy of the final Contract to the successful Offeror.

(5) Bid Tabulations and Award Summaries. Upon request of any
Person the Authorized Agency must provide tabulations of Awarded Bids or
evaluation summaries of Proposals for a nominal charge which may be
payable in advance. Requests must contain the Solicitation Document num-
ber and, if requested, be accompanied by a self-addressed, stamped enve-
lope. Authorized Agencies may also provide tabulations of Bids and
Proposals Awarded on designated Web sites.

(6) Availability of Solicitation Files. The Authorized Agency must
make completed Solicitation files available for public review at the
Authorized Agency.

(7) Copies from Solicitation Files. Any Person may obtain copies of
material from Solicitation files upon payment of a reasonable copying
charge.

(8) Minority, Women, Emerging Small Business. Agencies must pro-
vide timely notice of Contract Award to the Advocate for Minority, Women,
Emerging Small Business if the estimated Contract Price exceeds $5,000.

See ORS 200.035 and any applicable Department Policy.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065(5)(a) & 279A.070
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06

125-249-0440
Rejection of Offers

(1) Rejection of an Offer.

(a) An Authorized Agency may reject any Offer upon finding that to
accept the Offer may impair the integrity of the Procurement Process or that
rejecting the Offer is in the public interest.

(b) The Authorized Agency must reject an Offer upon the Authorized
Agency’s finding that the Offer:

(A) Is contingent upon the Authorized Agency’s acceptance of terms
and conditions (including Specifications) that differ from the Solicitation
Document, or

(B) Takes
Specifications), or

(C) Attempts to prevent public disclosure of matters in contravention
of the terms and conditions of Solicitation Document or in contravention of
applicable law; or

(D) Offers Work that fails to meet the Specifications of the
Solicitation Document; or

(E) Is late; or

(F) Is not in substantial compliance with the Solicitation Documents;

exception to terms and conditions (including

or

(G) Is not in substantial compliance with all prescribed public
Solicitation procedures.

(c) The Authorized Agency must reject an Offer upon the Authorized
Agency’s finding that the Offeror:

(A) Has not been prequalified under ORS 279C.430 and the
Authorized Agency required mandatory prequalification; or
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(B) Has been Disqualified; or

(C) Has been declared ineligible under ORS 279C.860 by the
Commissioner of Bureau of Labor and Industries and the Contract is for a
Public Work; or

(D) Is listed as not qualified by the Construction Contractors Board,
if the Contract is for a Public Improvement; or

(E) Has not met the requirements of ORS 279A.105 if required by the
Solicitation Document; or

(F) Has not submitted properly executed Bid or Proposal security as
required by the Solicitation Document; or

(G) Has failed to provide the certification required under Section 3 of
this Rule; or

(H) Is not Responsible. See OAR 125-249-0390(2) regarding
Authorized Agency determination that the Offeror has met statutory stan-
dards of responsibility.

(2) Form of Business. For purposes of this Rule, the Authorized
Agency may investigate any Person submitting an Offer. The investigation
may include that Person’s officers, Directors, owners, affiliates, or any
other Person acquiring ownership of the Person to determine application of
this Rule or to apply the Disqualification provisions of ORS 279C.440 to
279C.450 and OAR 125-249-0370.

(3) Certification of Non-Discrimination. The Offeror must certify and
deliver to the Authorized Agency Written certification, as part of the Offer
that the Offeror has not discriminated against minority, women or emerg-
ing small business enterprises in obtaining any required subcontracts.
Failure to do so must be grounds for disqualification.

(4) Rejection of all Offers. An Authorized Agency may reject all
Offers for good cause upon the Authorized Agency’s Written finding it is in
the public interest to do so. The Authorized Agency must notify all Offerors
of the rejection of all Offers, along with the good cause justification and
finding.

(5) Criteria for Rejection of All Offers. The Authorized Agency may
reject all Offers upon a Written finding that:

(a) The content of or an error in the Solicitation Document, or the
Solicitation process unnecessarily restricted competition for the Contract;

(b) The price, quality or performance presented by the Offerors is too
costly or of insufficient quality to justify acceptance of the Offer;

(c) Misconduct, error, or ambiguous or misleading provisions in the
Solicitation Document threaten the fairness and integrity of the competitive
process;

(d) Causes other than legitimate market forces threaten the integrity
of the competitive Procurement Process. These causes include, but are not
limited to, those that tend to limit competition such as restrictions on com-
petition, collusion, corruption, unlawful anti-competitive conduct, and
inadvertent or intentional errors in the Solicitation Document;

(e) The Authorized Agency cancels the Solicitation in accordance
with OAR 125-249-0270; or

(f) Any other circumstance indicating that Awarding the Contract

would not be in the public interest.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.105, 279A.110, 279C.375, 279C.380 & 279C.395
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0450
Protest of Contractor Selection, Contract Award

(1) Purpose. An adversely affected or aggrieved Offeror must exhaust
all avenues of administrative review and relief before seeking judicial
review of the Authorized Agency’s Contractor selection or Contract Award
decision.

(2) Notice of Competitive Range. Unless otherwise provided in the
RFP, when the competitive proposal process is authorized under OAR 125-
249-0650, the Authorized Agency must provide Written notice to all
Proposers of the Authorized Agency’s determination of the Proposers
included in the Competitive Range. The Authorized Agency’s notice of the
Proposers included in the Competitive Range must not be final until the
later of the following:

(a) Ten (10) Days after the date of the notice, unless otherwise pro-
vided therein; or

(b) Until the Authorized Agency provides a Written response to all
timely-filed protests that denies the protest and affirms the notice of the
Proposers included in the Competitive Range.

(3) Notice of Intent to Award. The Authorized Agency must provide
Written notice to all Offerors of the Authorized Agency’s intent to award
the Contract as provided by OAR 125-249-0395.

(4) Right to Protest Award.

(a) An adversely affected or aggrieved Offeror may submit to the
Authorized Agency a Written protest of the Authorized Agency’s intent to
award within seven (7) Days after issuance of the notice of intent to award
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the Contract, unless a different protest period is provided under the
Solicitation Document.

(b) The Offeror’s protest must be in Writing and must specify the
grounds upon which the protest is based.

(c) An Offeror is adversely affected or aggrieved only if the Offeror
is eligible for Award of the Contract as the Responsible Bidder submitting
the lowest Responsive Bid or the Responsible Proposer submitting the best
Responsive Proposal and is next in line for Award, i.e., the protesting
Offeror must claim that all lower Bidders or higher-scored Proposers are
ineligible for Award:

(A) Because their Offers were non-responsive; or

(B) The Authorized Agency committed a substantial violation of a
provision in the Solicitation Document or of an applicable procurement
statute or administrative rule, and the protesting Offeror was unfairly eval-
uated and would have, but for such substantial violation, been the
Responsible Bidder offering the lowest Bid or the Responsible Proposer
offering the highest-ranked Proposal.

(d) The Authorized Agency must not consider a protest submitted
after the time period established in this Rule or such different period as may
be provided in the Solicitation Document. A Proposer may not protest an
Authorized Agency’s decision not to increase the size of the Competitive
Range above the size of the Competitive Range set forth in the RFP.

(5) Right to Protest Competitive Range:

(a) An adversely affected or aggrieved Proposer may submit to the
Authorized Agency a Written protest of the Authorized Agency’s decision
to exclude the Proposer from the Competitive Range within seven (7) Days
after issuance of the notice of the Competitive Range, unless a different
protest period is provided under the Solicitation Document. (See procedur-
al requirements for the use of RFPs at OAR 125-249-0650.)

(b) The Proposer’s protest must be in Writing and must specify the
grounds upon which the protest is based.

(c) A Proposer is adversely affected only if the Proposer is responsi-
ble and submitted a Responsive Proposal and is eligible for inclusion in the
Competitive Range, i.e., the protesting Proposer must claim it is eligible for
inclusion in the Competitive Range if all ineligible higher-scoring
Proposers are removed from consideration, and that those ineligible
Proposers are ineligible for inclusion in the Competitive Range because:

(A) Their Proposals were not responsive; or

(B) The Authorized Agency committed a substantial violation of a
provision in the RFP or of an applicable procurement statute or administra-
tive rule, and the protesting Proposer was unfairly evaluated and would
have, but for such substantial violation, been included in the Competitive
Range.

(d) The Authorized Agency must not consider a protest submitted
after the time period established in this Rule or such different period as may
be provided in the Solicitation Document. A Proposer may not protest an
Authorized Agency’s decision not to increase the size of the Competitive
Range above the size of the Competitive Range set forth in the RFP.

(6) Authority to Resolve Protests. The head of the Authorized Agency,
or such Person’s delegatee, may settle or resolve a Written protest submit-
ted in accordance with the requirements of this Rule.

(7) Decision. If a protest is not settled, the head of the Authorized
Agency, or such Person’s delegatee, must promptly issue a Written decision
on the protest. Judicial review of this decision will be available if provided
by statute.

(8) Award. The successful Offeror must promptly execute the
Contract after the Award is final. The Authorized Agency must execute the
Contract only after it has obtained all applicable required documents and

approvals.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.375, 279C.380, 279C.385 & 279C.460
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0460
Performance and Payment Security; Waiver

(1) Public Improvement Contracts. Unless the required performance
bond is waived under ORS 279C.380(1)(a), excused in cases of emergency
under ORS 279C.380(4), or unless the State Procurement Office exempts a
Contract or classes of Contracts from the required performance bond and
payment bond pursuant to ORS 279C.390, the Contractor must execute and
deliver to the Authorized Agency a performance bond and a payment bond
each in a sum equal to the Contract Price for all Public Improvement
Contracts. This requirement applies only to Public Improvement Contracts
with a value, estimated by the Authorized Agency, of more than $100,000
or, in the case of Contracts for highways, bridges and other transportation
projects, more than $50,000. See ORS 279C.380(5). Under ORS
279C.390(3)(b) the Director of the Oregon Department of Transportation
may reduce the performance bond amount for Contracts financed from the
proceeds of bonds issued under ORS 367.620(3)(a). Also see OAR 125-
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249-0815 and BOLI rules in OAR chapter 839, division 25, regarding the
separate requirement for Public Works bond.

(2) Other Construction Contracts. An Authorized Agency may require
performance security for other construction Contracts that are not Public
Improvement Contracts. Such requirements must be expressly set forth in
the Solicitation Document.

(3) Requirement for Surety Bond. The Authorized Agency must
accept only a performance bond furnished by a surety company authorized
to do business in Oregon unless otherwise specified in the Solicitation
Document (i.e. the Authorized Agency may accept a cashier’s check or cer-
tified check in lieu of all or a portion of the required performance bond if
specified in the Solicitation Document). The payment bond must be fur-
nished by a surety company authorized to do business in Oregon, and in an
amount equal to the full Contract Price.

(4) Time for Submission. The apparent successful Offeror must
promptly furnish the required performance security upon the Authorized
Agency’s request. If the Offeror fails to furnish the security as requested,
the Authorized Agency may reject the Offer and award the Contract to the
Responsible Bidder with the next lowest Responsive Bid or the
Responsible Proposer with the next highest-scoring Responsive Proposal,
and, at the Authorized Agency’s discretion, the Offeror must forfeit its Bid
or Proposal security.

(5) Public Improvement Contracts Under $100,000. An Authorized
Agency having delegated purchasing authority pursuant to OAR 125-246-
0170 may, in its discretion, waive the bid security requirements and per-
formance and payment requirements if the amount of the Contract for the

Public Improvement is less than $100,000.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.375, 279C.380 & 279C.390
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0610
Definitions for Alternative Contracting Methods

The following definitions must apply to these OAR 125-249-0600 to
125-249-0690 Rules, unless the context requires otherwise:

(1) “Alternative Contracting Methods” mean innovative procurement
techniques for obtaining Public Improvement Contracts, utilizing process-
es other than the traditional method of Design-Bid-Build (with Award based
solely on price, in which a final design is issued with formal Bid docu-
ments, construction services are obtained by sealed Bid Awarded to the
lowest Responsive, Responsible Bidder, and the project is built in accor-
dance with those documents). In industry practice, such methods common-
ly include variations of Design-Build contracting, CM/GC forms of con-
tracting and ESPCs, which are specifically addressed in these OAR 125-
249-0600 to 125-249-0690 Rules, as well as other developing techniques
such as general “performance contracting” and “cost plus time” contract-
ing, for which procedural requirements are identified under these OAR
125-249-0600 to 125-249-0690 Rules.

(2) “Construction Manager/General Contractor” (CM/GC) means a
form of Procurement that results in a Public Improvement Contract for a
Construction Manager/General Contractor to undertake project team
involvement with design development; constructability reviews; value
engineering, scheduling, estimating and subcontracting services; establish
a Guaranteed Maximum Price to complete the Contract Work; act as
General Contractor; hold all subcontracts, self-perform portions of the
Work as may be allowed by the Authorized Agency under the CM/GC
Contract; coordinate and manage the building process; provide general
Contractor expertise; and act as a member of the project team along with
the Authorized Agency, architect/engineers and other Consultants. CM/GC
also refers to a Contractor under this form of Contract, sometimes known
as the “Construction Manager at Risk.”

(3) “Design-Build” means a form of Procurement that results in a
Public Improvement Contract in which the construction Contractor also
provides or obtains specified design Services, participates on the project
team with the Authorized Agency, and manages both design and construc-
tion. In this form of Contract, a single Person provides the Authorized
Agency with all of the Personal Services and Work necessary to both design
and construct the project.

(4) “Energy Conservation Measures” (ECMs, also known as Energy
Efficiency Measures) means, as used in ESPC Procurement, any equip-
ment, fixture or furnishing to be added to or used in an existing building or
structure, and any repair, alteration or improvement to an existing building
or structure that is designed to reduce energy consumption and related
costs, including those costs related to electrical energy, thermal energy,
water consumption, waste disposal, and future contract-labor costs and
materials costs associated with maintenance of the building or structure.
For purposes of these OAR 125-249-0600 to 125-249-0690 Rules, use of
either or both of the terms “building” or “structure” must be deemed to
include existing energy, water and waste disposal systems connected or
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related to or otherwise used for the building or structure when such sys-
tem(s) are included in the project, either as part of the project together with
the building or structure, or when such system(s) are the focus of the proj-
ect. Maintenance Services are not Energy Conservation Measures, for pur-
poses of these OAR 125-249-0600 to 125-249-0690 Rules.

(5) “Energy Savings Guarantee” means the energy savings and per-
formance guarantee provided by the ESCO under an ESPC Procurement,
which guarantees to the Authorized Agency that certain energy savings and
performance will be achieved for the project covered by the RFP, through
the installation and implementation of the agreed-upon ECMs for the proj-
ect. The Energy Savings Guarantee must include, but must not be limited
to, the specific energy savings and performance levels and amounts that
will be guaranteed, provisions related to the financial remedies available to
the Authorized Agency in the event the guaranteed savings and perform-
ance are not achieved, the specific conditions under which the ESCO will
guarantee energy savings and performance (including the specific respon-
sibilities of the Authorized Agency after final completion of the design and
construction phase), and the term of the energy savings and performance
guarantee.

(6) “Energy Savings Performance” Contract (ESPC) means a Public
Improvement Contract between an Authorized Agency and a Qualified
Energy Service Company for the identification, evaluation, recommenda-
tion, design and construction of Energy Conservation Measures, including
a Design-Build Contract, that guarantee energy savings or performance.

(7) “Guaranteed Maximum Price” (GMP) means the total maximum
price provided to the Authorized Agency by the Contractor, and accepted
by the Authorized Agency, that includes all reimbursable costs of and fees
for completion of the contract Work, as defined by the Public Improvement
Contract, except for material changes in the Scope of Work. It may also
include particularly identified contingency amounts.

(8) “Measurement and Verification” (M & V) means, as used in ESPC
Procurement, the examination of installed ECMs using the International
Performance Measurement and Verification Protocol (IPMVP), or any
other comparable protocol or process, to monitor and verify the operation
of energy-using systems pre-installation and post-installation.

(9) “Project Development Plan” means a secondary phase of Personal
Services and Work performed by an ESCO in an ESPC Procurement when
the ESCO performs more extensive design of the agreed-upon ECMs for
the project, provides the detailed provisions of the ESCO’s Energy Savings
Guarantee that the fully installed and commissioned ECMs will achieve a
particular energy savings level for the building or structure, and prepares an
overall report or plan summarizing the ESCO’s Work during this secondary
phase of the Work and otherwise explaining how the agreed-upon ECMs
will be implemented during the design and construction phase of the Work;
The term “Project Development Plan” can also refer to the report or plan
provided by the ESCO at the conclusion of this phase of the Work.

(10) “Qualified Energy Service Company” (ESCO) means, as used in
ESPC Procurement, a company, firm or other legal Person with the follow-
ing characteristics: demonstrated technical, operational, financial and man-
agerial capabilities to design, install, construct, commission, manage,
measure and verify, and otherwise implement Energy Conservation
Measures and other Work on building systems or building components that
are directly related to the ECMs in existing buildings and structures; a prior
record of successfully performing ESPCs on projects involving existing
buildings and structures that are comparable to the project under consider-
ation by the Authorized Agency; and the financial strength to effectively
guarantee energy savings and performance under the ESPC for the project
in question, or the ability to secure necessary financial measures to effec-
tively guarantee energy savings under an ESPC for that project.

(11) “Technical Energy Audit,” as used in ESPC Procurement, means
the initial phase of Personal Services to be performed by an ESCO that
includes a detailed evaluation of an existing building or structure, an eval-
uation of the potential ECMs that could be effectively utilized at the facili-
ty, and preparation of a report to the Authorized Agency of the ESCO’s
Findings during this initial phase of the Work; the term “Technical Energy
Audit” can also refer to the report provided by the ESCO at the conclusion

of this phase of the Work.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065 & 279C.335
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0620
Use of Alternative Contracting Methods

(1) Competitive Bidding Exemptions. ORS Chapter 279C requires a
competitive bidding process for Public Improvement Contracts unless a
statutory exception applies, a class of Contracts has been exempted, or an
individual Contract has been exempted in accordance with ORS 279C.335
and any applicable Authorized Agency rules. Use of Alternative
Contracting Methods may be directed by the State Procurement Office as
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an exception to the prescribed Public Contracting practices in Oregon, and
their use must be justified in accordance with the Public Contract law and
these OAR 125-249-0600 to 125-249-0690 Rules. See OAR 125-249-0630
regarding required Findings and restrictions on class exemptions.

(2) Energy Savings Performance Contracts. Unlike other Alternative
Contracting Methods covered by these OAR 125-249-0600 to 125-249-
0690 Rules, ESPCs are exempt from the competitive bidding requirement
process for Public Improvement Contracts pursuant to ORS
279C.335(1)(e), if the Authorized Agency complies with the procedures set
forth in these OAR 125-249-0600 to 125-249-0690 Rules related to the
Solicitation, Negotiation and contracting for ESPC Services. If those pro-
cedures are not followed, an ESPC procurement may still be exempted
from competitive bidding requirements by following the general exemption
procedures within ORS 279C.335.

(3) Post-Project Evaluation. ORS 279C.355 requires that the
Authorized Agency prepare a formal post-project evaluation of Public
Improvement projects in excess of $100,000 for which the competitive bid-
ding process was not used. The purpose of this evaluation is to determine
whether it was actually in the Authorized Agency’s best interest to use an
Alternative Contracting Method. The evaluation must be delivered to the
Director of the Department as applicable within thirty (30) Days of the date
the Authorized Agency “accepts” the Public Improvement project, which
event is typically defined in the Contract. In the absence of such definition,
acceptance of the Project occurs on the later of the date of final payment or
the date of final completion of the Work. ORS 279C.355 describes the tim-
ing and content of this evaluation, with three (3) required elements:

(a) Financial information, consisting of cost estimates, any
Guaranteed Maximum Price, changes and actual costs;

(b) A narrative description of successes and failures during design,
engineering and construction; and

(c) An objective assessment of the use of the Alternative Contracting

Method as compared to the exemption Findings.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065, 279C.335 & 351.086
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0630
Findings, Notice and Hearing

(1) General. This Rule provides guidance to the Agencies for making
a request for an Exemption to the Chief Procurement Officer in accordance
with ORS 279C.335 and OAR 125-246-0170(3)(c).

(2) Findings: Required Information. The statutory definition of
“Findings” at ORS 279.330 means the justification for an Agency’s con-
clusion that includes, “but is not limited to,” information regarding eight
identified areas.

(3) Findings Addressing Cost Savings. When Findings are required
under ORS 279C.335 to exempt a Contract or class of Contracts from com-
petitive bidding requirements, the “substantial cost savings” criterion at
ORS 279C.335(2)(b) allows consideration of the type, cost, amount of the
Contract, number of Entities available to Bid, and “such other factors as
may be deemed appropriate.” Accordingly, when the Contract or class of
Contracts under consideration for an exemption contemplates the use of
Alternative Contracting Methods, the “substantial cost savings” require-
ment may be addressed by a combination of:

(a) Specified Findings that address the factors and other information
specifically identified by statute, including an analysis or reasonable fore-
cast of future cost savings as well as present cost savings; and

(b) Additional Findings that address industry practices, surveys,
trends, past experiences, evaluations of completed projects required by
ORS 279C.355 and related information regarding the expected benefits and
drawbacks of particular Alternative Contracting Methods. To the extent
practicable, such Findings must relate back to the specific characteristics of
the project or projects at issue in the exemption request.

(4) Findings Regarding Favoritism and Competition. The criteria at
ORS 279C.335(2)(a) that it is “unlikely” that the exemption will “encour-
age favoritism” or “substantially diminish competition” may be addressed
in contemplating the use of Alternative Contracting Methods by specifying
the manner in which an RFP process will be utilized, that the Procurement
will be formally advertised with public notice and disclosure of the planned
Alternative Contracting Method, competition will be encouraged, Award
made based upon identified selection criteria and an opportunity to protest
that Award.

(5) Specificity of Findings.

(a) Method. Findings supporting a competitive bidding exemption
must describe with specificity the Alternative Contracting Method to be
used in lieu of competitive bidding, including, but not limited to, whether a
one step (Request for Proposals) or two step (beginning with Requests for
Qualifications) solicitation process will be utilized.
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(b) Project(s). The Findings must clearly and generally identify the
Project with respect to its defining characteristics. Those characteristics
must include at least: Project descriptions, locations, anticipated time peri-
ods, anticipated contract values or the range of values, and other significant
factors that distinguish the Project(s) from an Authorized Agency’s overall
construction program.

(c) Contract. The Findings may also describe anticipated characteris-
tics or features of the resulting Public Improvement Contract. The parame-
ters of the Public Improvement Contract are those characteristics or
specifics that are announced in the Solicitation Document.

(d) Basis for an Order. The Chief Procurement Officer relies upon the
representations and accuracy of the Authorized Agency’s Findings in sub-
sections (a) and (b), which form the basis for and are incorporated by ref-
erence in any subsequent Exemption Order.

(6) Prior Review of Draft Findings. Agencies must submit draft
Findings to the State Procurement Office for review and concurrence prior
to advertising the public hearing required by ORS 279C.335(5). Agencies
must also submit draft Findings to the Department of Justice for review and
comment prior to advertising the public hearing.

(7) Class Exemptions. In making the findings supporting a class
exemption the Authorized Agency must clearly identify the class with
respect to its defining characteristics. Those characteristics must include
some combination of Project descriptions or locations, time periods, con-
tract values or method of Procurement or other factors that distinguish the
limited and related class of Projects from an Authorized Agency’s overall
construction program. Classes must not be defined solely by funding
sources, such as a particular bond fund, or by method of Procurement, but
must be defined by characteristics that reasonably relate to the exemption
criteria set forth in ORS 279C.335(2).

(8) Public Hearing. Before final adoption of Findings exempting a
Public Improvement Contract or class of Contracts from the requirement of
competitive bidding, an Authorized Agency must give notice and hold a
public hearing as required by ORS 279C.335(5). The hearing must be for
the purpose of receiving public comment on the Authorized Agency’s draft
Findings.

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279A.065 & 279C.335
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0640
Competitive Proposals; Procedure

Authorized Agencies may utilize the following RFP process for
Public Improvement Contracts, allowing flexibility in both Proposal evalu-
ation and contract Negotiation, only in accordance with ORS 279C.400 to
279C.410 and OAR 125-249-0600 to 125-249-690, unless other applicable
statutes control an Authorized Agency’s use of competitive Proposals for
Public Improvement Contracts. Also see the Subdivision of Rules in this
Division entitled Formal Procurement Rules, OAR 125-249-0200 to 125-
249-0490, and RFP related Rules under the Alternative Contracting
Methods Subdivision at OAR 125-249-0640 to 125-249-0660. For ESPCs,
the following RFP process must be utilized if an Authorized Agency desires
the Procurement Process to be exempt from the competitive bidding
requirements of ORS 279C.335. The RFP process for the Alternative
Contracting Methods identified in OAR 125-249-0600 to 125-249-0690
includes the following steps:

(1) Proposal Evaluation. Factors in addition to price may be consid-
ered in the selection process, but only as set forth in the RFP. For ESPC
Proposal evaluations, the Authorized Agency may provide in the RFP that
qualifications-based evaluation factors will outweigh the Authorized
Agency’s consideration of price-related factors, due to the fact that prices
for the major components of the Work to be performed during the ESPC
process contemplated by the RFP will likely not be determinable at the time
of Proposal evaluation. Proposal evaluation must be as objective as possi-
ble. Evaluation factors need not be precise predictors of future costs and
performance, but to the extent possible such evaluation factors must:

(a) Be reasonable estimates based on information available to the
Authorized Agency;

(b) Treat all Proposals equitably; and

(c) Recognize that public policy requires that Public Improvements be
constructed at the least overall cost to the Authorized Agency. See ORS
279C.305.

(2) Evaluation Factors:

(a) In basic negotiated construction contracting, where the only rea-
son for an RFP is to consider factors other than price, those factors may
consist of firm and personnel experience on similar projects, adequacy of
equipment and physical plant, sources of supply, availability of key per-
sonnel, financial capacity, past performance, safety records, project under-
standing, proposed methods of construction, proposed milestone dates, ref-
erences, service, and related matters that affect cost or quality.

Oregon Bulletin

88

(b) In CM/GC contracting, in addition to (a) above, those factors may
also include the ability to respond to the technical complexity or unique
character of the project, analyze and propose solutions or approaches to
complex project problems, coordination of multiple disciplines, the time
required to commence and complete the improvement, and related matters
that affect cost or quality.

(c) In Design-Build contracting, in addition to (a) and (b) above, those
factors may also include design professional qualifications, specialized
experience, preliminary design submittals, technical merit, design-builder
team experience and related matters that affect cost or quality.

(d) In ESPC contracting, in addition to the factors set forth in
Subsections (a), (b) and (c) above, those factors may also include sample
Technical Energy Audits from similar projects, sample M & V reports,
financial statements and related information of the ESCO for a time period
established in the RFP, financial statements and related information of joint
venturers comprising the ESCO, the ESCO’s capabilities and experience in
performing energy baseline studies for facilities (independently or in coop-
eration with an independent third-party energy baseline Consultant), past
performance of the ESCO in meeting energy guarantee contract levels, the
specific Person that will provide the Energy Savings Guarantee to be
offered by the ESCO, the ESCO’s management plan for the project, infor-
mation on the specific methods, techniques and equipment that the ESCO
will use in the performance of the Work under the ESPC, the ESCO’s team
members and Consultants to be assigned to the project, the ESCO’s experi-
ence in the Energy Savings Performance contracting field, the ESCO’s
experience acting as the prime Contractor on previous ESPC projects (as
opposed to a subcontractor or Consultant to a prime ESCO), the ESCO’s
vendor and product neutrality related to the development of ECMs, the
ESCO’s project history related to removal from an ESPC project or the
inability or unwillingness of the ESCO to complete an ESPC project, the
ESCO’s M & V capabilities and experience (independently or in coopera-
tion with an independent third-party M & V Consultant), the ESCO’s abil-
ity to explain the unique risks associated with ESPC projects and the
assignment of risk in the particular project between the Authorized Agency
and the ESCO, the ESCO’s equipment performance guarantee policies and
procedures, the ESCO’s energy savings and cost savings guarantee policies
and procedures, the ESCO’s project cost guarantee policies and procedures,
the ESCO’s pricing methodologies, the price that the ESCO will charge for
the Technical Energy Audit phase of the Work and the ESCO’s fee structure
for all phases of the ESPC.

(3) Contract Negotiations. Contract terms may be negotiated to the
extent allowed by the RFP and OAR 125-249-0600 to 125-249-0690, pro-
vided that the general Work Scope remains the same and that the field of
competition does not change as a result of material changes to the require-
ments stated in the Solicitation Document. See OAR 125-249-0650. Terms
that may be negotiated consist of details of contract performance, methods
of construction, timing, assignment of risk in specified areas, fee, and other
matters that affect cost or quality. In ESPC contracting, terms that may be
negotiated also include the Scope of preliminary design of ECMs to be
evaluated by the parties during the Technical Energy Audit phase of the
Work, the Scope of services to be performed by the ESCO during the
Project Development Plan phase of the Work, the detailed provisions of the
Energy Savings Guarantee to be provided by the ESCO and Scope of
Personal Services and Work, methodologies and compensation terms and
conditions during the design and construction phase and M & V phase of

the Work, consistent with the requirements of OAR 125-249-0680 below.
Stat. Auth.: ORS 279C.335 & 279A.065
Stats. Implemented: ORS 279A.065, 279C.335 & 351.086
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0645
Requests for Qualifications (RFQ)

As provided by ORS 279C.410(9), Authorized Agencies may utilize
Requests for Qualifications (RFQs) to obtain information useful in the
preparation or distribution of a Request for Proposals (RFPs). When using
RFQs as the first step in a two (2) step solicitation process, in which distri-
bution of the RFPs will be limited to the highest ranked firms submitting
statements of qualification, Authorized Agencies must first advertise and
provide notice of the RFQ in the same manner in which RFPs are adver-
tised, include the RFP, specifically state that RFPs will be distributed only
to the highest ranked firms in the RFQ process and also provide within the
RFQ a protest provision substantially in form of OAR 125-249-0450(5)
regarding protests of the competitive range. Thereafter, Authorizing
Agencies may distribute RFPs to those highest ranked firms without further

advertisement of the Solicitation.
Stat. Auth.: ORS 279C.410; 279A.065
Stats. Implemented: ORS 279C.410
Hist.: DAS 5-2006, f. & cert. ef. 5-31-06
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125-249-0650
Requests for Proposals (RFP)

(1) Generally. The use of competitive proposals must be specially
authorized for a Public Improvement Contract under the competitive bid-
ding requirement of ORS 279C.335(1), OAR 125-249-0130 and 125-249-
0600 to 125-249-0690. Also see ORS 279C.400 to 279C.410 for statutory
requirements regarding competitive Proposals, and OAR 125-249-0640
regarding competitive Proposal procedures.

(2) Solicitation Documents. In addition to the Solicitation Document
requirements of OAR 125-249-0200, this Rule applies to the requirements
for Requests for Proposals. RFP Solicitation Documents must conform to
the following standards:

(a) The Authorized Agency must set forth selection criteria in the
Solicitation Document. Examples of evaluation criteria include price or
cost, quality of a product or service, past performance, management, capa-
bility, personnel qualification, prior experience, compatibility, reliability,
operating efficiency, expansion potential, experience of key personnel, ade-
quacy of equipment or physical plant, financial wherewithal, sources of
supply, references and warranty provisions. See OAR 125-249-0640.
Evaluation factors need not be precise predictors of actual future costs and
performance, but to the extent possible, such factors must be reasonable
estimates based on information available to the Authorized Agency;

(b) When the Authorized Agency is willing to negotiate terms and
conditions of the Contract or allow submission of revised Proposals fol-
lowing Discussions, the Authorized Agency must identify the specific
terms and conditions in or provisions of the Solicitation Document that are
subject to Negotiation or Discussion and authorize Offerors to propose cer-
tain alternative terms and conditions in lieu of the terms and conditions the
Authorized Agency has identified as authorized for Negotiation. The
Authorized Agency must describe the evaluation and Discussion or
Negotiation process, including how the Authorized Agency will establish
the Competitive Range;

(c) The anticipated size of the Competitive Range must be stated in
the Solicitation Document, but may be decreased if the number of the
Proposers that submit responsive Proposals is less that the specified num-
ber, or may be increased as provided in OAR 125-249-0650(4)(a)(B);

(d) When the Authorized Agency intends to award Contracts to more
than one Proposer, the Authorized Agency must identify in the Solicitation
Document the manner in which it will determine the number of Contracts
it will Award. The Authorized Agency must also include the criteria it will
use to determine how the Authorized Agency will endeavor to achieve opti-
mal value, utility and substantial fairness when selecting a particular
Contractor to provide Supplies and Services from those Contractors
Awarded Contracts.

(3) Evaluation of Proposals.

(a) Evaluation. The Authorized Agency must evaluate Proposals only
in accordance with criteria set forth in the RFP and applicable law. The
Authorized Agency must evaluate Proposals to determine the Responsible
Proposer or Proposers submitting the best Responsive Proposal or
Proposals.

(A) Clarifications. In evaluating Proposals, an Authorized Agency
may seek information from a Proposer to clarify the Proposer’s Proposal. A
Proposer must submit Written and Signed clarifications and such clarifica-
tions must become part of the Proposer’s Proposal.

(B) Limited Negotiation. If the Authorized Agency did not permit
Negotiation in its Request for Proposals, the Authorized Agency may,
nonetheless, negotiate with the highest-ranked Proposer, but may then only
negotiate the:

(i) Statement of Work; and

(ii) Contract Price as it is affected by negotiating the statement of
Work.

(iii) The process for Discussions or Negotiations that is outlined and
explained in Subsections (5)(b) and (6) of this Rule does not apply to this
limited Negotiation.

(b) Discussions; Negotiations. If the Authorized Agency permitted
Discussions or Negotiations in the Request for Proposals, the Authorized
Agency must evaluate Proposals and establish the Competitive Range, and
may then conduct Discussions and Negotiations in accordance with this
Rule.

(A) If the Solicitation Document provided that Discussions or
Negotiations may occur at the Authorized Agency’s discretion, the
Authorized Agency may forego Discussions and Negotiations and evaluate
all Proposals in accordance with this Rule.

(B) If the Authorized Agency proceeds with Discussions or
Negotiations, the Authorized Agency must establish a Negotiation team tai-
lored for the acquisition. The Authorized Agency’s team may include legal,
technical and negotiating personnel.
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(c) Cancellation. Nothing in this Rule must restrict or prohibit the
Authorized Agency from canceling the Solicitation at any time.

(4) Competitive Range, Protest, Award:

(a) Determining Competitive Range:

(A) If the Authorized Agency does not cancel the Solicitation, after
the Opening the Authorized Agency will evaluate all Proposals in accor-
dance with the evaluation criteria set forth in the Request for Proposals.
After evaluation of all Proposals in accordance with the criteria set forth in
the Request for Proposals, the Authorized Agency will determine and rank
the Proposers in the Competitive Range.

(B) The Authorized Agency may increase the number of Proposers in
the Competitive Range if the Authorized Agency’s evaluation of Proposals
establishes a natural break in the scores of Proposers indicating a number
of Proposers greater than the initial Competitive Range are closely com-
petitive, or have a reasonable chance of being determined the best Proposer
after the Authorized Agency’s evaluation of revised Proposals submitted in
accordance with the process described in this Rule.

(b) Protesting Competitive Range. The Authorized Agency must pro-
vide Written notice to all Proposers identifying Proposers in the
Competitive Range. A Proposer that is not within the Competitive Range
may protest the Authorized Agency’s evaluation and determination of the
Competitive Range in accordance with OAR 125-249-0450.

(c) Intent to Award; Discuss or Negotiate. After the protest period pro-
vided in accordance with these Rules expires, or after the Authorized
Agency has provided a final response to any protest, whichever date is later,
the Authorized Agency may either:

(A) Provide Written notice to all Proposers in the Competitive Range
of its intent to award the Contract to the highest-ranked Proposer in the
Competitive Range.

(i) An unsuccessful Proposer may protest the Authorized Agency’s
intent to award in accordance with OAR 125-249-0450.

(ii) After the protest period provided in accordance with OAR 125-
249-0450 expires, or after the Authorized Agency has provided a final
response to any protest, whichever date is later, the Authorized Agency
must commence final contract Negotiations with the highest-ranked
Proposer in the Competitive Range; or

(B) Engage in Discussions with Proposers in the Competitive Range
and accept revised Proposals from them, and, following such Discussions
and receipt and evaluation of revised Proposals, conduct Negotiations with
the Proposers in the Competitive Range.

(5) Discussions; Revised Proposals. If the Authorized Agency choos-
es to enter into Discussions with and receive revised Proposals from the
Proposers in the Competitive Range, the Authorized Agency must proceed
as follows:

(a) Initiating Discussions. The Authorized Agency must initiate oral
or Written Discussions with all of the Proposers in the Competitive Range
regarding their Proposals with respect to the provisions of the RFP that the
Authorized Agency identified in the RFP as the subject of Discussions. The
Authorized Agency may conduct Discussions for the following purposes:

(A) Informing Proposers of deficiencies in their initial Proposals;

(B) Notifying Proposers of parts of their Proposals for which the
Authorized Agency would like additional information; and

(C) Otherwise allowing Proposers to develop revised Proposals that
will allow the Authorized Agency to obtain the best Proposal based on the
requirements and evaluation criteria set forth in the Request for Proposals.

(b) Conducting Discussions. The Authorized Agency may conduct
Discussions with each Proposer in the Competitive Range necessary to ful-
fill the purposes of this Section, but need not conduct the same amount of
Discussions with each Proposer. The Authorized Agency may terminate
Discussions with any Proposer in the Competitive Range at any time.
However, the Authorized Agency must offer all Proposers in the
Competitive Range the opportunity to discuss their Proposals with the
Authorized Agency before the Authorized Agency notifies Proposers of the
date and time pursuant to this Section that revised Proposals will be due.

(A) In conducting Discussions, the Authorized Agency:

(i) Must treat all Proposers fairly and must not favor any Proposer
over another;

(ii) Must not discuss other Proposers’ Proposals;

(iii) Must not suggest specific revisions that a Proposer should make
to its Proposal, and must not otherwise direct the Proposer to make any spe-
cific revisions to its Proposal.

(B) At any time during the time allowed for Discussions, the
Authorized Agency may:

(i) Continue Discussions with a particular Proposer;

(ii) Terminate Discussions with a particular Proposer and continue
Discussions with other Proposers in the Competitive Range; or
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(iii) Conclude Discussions with all remaining Proposers in the
Competitive Range and provide notice to the Proposers in the Competitive
Range to submit revised Proposals.

(c) Revised Proposals. If the Authorized Agency does not cancel the
Solicitation at the conclusion of the Authorized Agency’s Discussions with
all remaining Proposers in the Competitive Range, the Authorized Agency
must give all remaining Proposers in the Competitive Range notice of the
date and time by which they must submit revised Proposals. This notice
constitutes the Authorized Agency’s termination of Discussions, and
Proposers must submit revised Proposals by the date and time set forth in
the Authorized Agency’s notice.

(A) Upon receipt of the revised Proposals, the Authorized Agency
must score the revised Proposals based upon the evaluation criteria set forth
in the Request for Proposals, and rank the revised Proposals based on the
Authorized Agency’s scoring.

(B) The Authorized Agency may conduct Discussions with and accept
only one revised Proposal from each Proposer in the Competitive Range
unless otherwise set forth in the Request for Proposals.

(d) Intent to Award; Protest. The Authorized Agency must provide
Written notice to all Proposers in the Competitive Range of the Authorized
Agency’s intent to award the Contract. An unsuccessful Proposer may
protest the Authorized Agency’s intent to award in accordance with OAR
125-249-0450. After the protest period provided in accordance with that
Rule expires, or after the Authorized Agency has provided a final response
to any protest, whichever date is later, the Authorized Agency must com-
mence final contract Negotiations.

(6) Negotiations:

(a) Initiating Negotiations. The Authorized Agency may determine to
commence Negotiations with the highest-ranked Proposer in the
Competitive Range following the:

(A) Initial determination of the Competitive Range; or

(B) Conclusion of Discussions with all Proposers in the Competitive
Range and evaluation of revised Proposals.

(b) Conducting Negotiations and Scope. The Authorized Agency may
negotiate:

(A) The statement of Work;

(B) The Contract Price as it is affected by negotiating the statement of
Work; and

(C) Any other terms and conditions reasonably related to those
expressly authorized for Negotiation in the Request for Proposals.
Accordingly, Proposers must not submit, and the Authorized Agency must
not accept, for Negotiation any alternative terms and conditions that are not
reasonably related to those expressly authorized for Negotiation in the
Request for Proposals.

(c) Terminating Negotiations. At any time during Discussions or
Negotiations that the Authorized Agency conducts in accordance with this
Rule, the Authorized Agency may terminate Discussions or Negotiations
with the highest-ranked Proposer, or the Proposer with whom it is current-
ly discussing or negotiating, if the Authorized Agency reasonably believes
that:

(A) The Proposer is not discussing or negotiating in good faith; or

(B) Further Discussions or Negotiations with the Proposer will not
result in the parties agreeing to the terms and conditions of a final Contract
in a timely manner.

(d) Continuing Negotiations. If the Authorized Agency terminates
Discussions or Negotiations with a Proposer, the Authorized Agency may
then commence Negotiations with the next highest scoring Proposer in the
Competitive Range, and continue the process described in this Rule until
the Authorized Agency has either:

(A) Determined to award the Contract to the Proposer with whom it
is currently discussing or negotiating; or

(B) Completed one round of Discussions or Negotiations with all
Proposers in the Competitive Range, unless the Authorized Agency provid-
ed for more than one round of Discussions or Negotiations in the Request

for Proposals.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.400 - 279C.410
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0660
RFP Pricing Mechanisms

(1) A Request for Proposals may result in a lump sum Contract Price,
as in the case of competitive bidding. Alternatively, a cost reimbursement
Contract may be negotiated.

(2) Economic incentives or disincentives may be included to reflect
stated Authorized Agency purposes related to time of completion, safety or
other Public Contracting objectives, including total least cost mechanisms
such as Life Cycle Costing pursuant to OAR 125-247-0170.
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(3) A Guaranteed Maximum Price (GMP) is used as the pricing mech-
anism for CM/GC where a total Contract Price is provided in the design
phase in order to assist the Authorized Agency in determining whether the
project Scope is within the Authorized Agency’s budget, and allowing for
design changes during preliminary design rather than after final design
Work has been completed.

(a) If this collaborative process is successful, the Contractor must pro-
pose a final GMP, which may be accepted by the Authorized Agency and
included within the Contract.

(b) If this collaborative process is not successful, and no mutually
agreeable resolution on GMP can be achieved with the Contractor, then the
Authorized Agency must terminate the Contract. The public Authorized
Agency may then proceed to negotiate a new Contract (and GMP) with the
firm that was next ranked in the original selection process, or employ other
means for continuing the project under ORS Chapter 279C.

(4) When cost reimbursement Contracts are utilized, regardless of
whether a GMP is included, the Authorized Agency must provide for audit
controls that will effectively verify rates and ensure that costs are reason-

able, allowable and properly allocated.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.335
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0670
Design-Build Contracts

(1) General. The Design-Build form of contracting, as defined at
OAR 125-249-0610(3), has technical complexities that are not readily
apparent. Authorized Agencies must use this contracting method only with
the assistance of knowledgeable staff or Consultants who are experienced
in its use. In order to use the Design-Build process, the Authorized Agency
must be able to reasonably anticipate the following types of benefits:

(a) Obtaining, through a Design-Build team, engineering design, plan
preparation, value engineering, construction engineering, construction,
quality control and required documentation as a fully integrated function
with a single point of responsibility;

(b) Integrating value engineering suggestions into the design phase, as
the construction Contractor joins the project team early with design respon-
sibilities under a team approach, with the potential of reducing contract
changes;

(c) Reducing the risk of design flaws, misunderstandings and con-
flicts inherent in construction Contractors building from designs in which
they have had no opportunity for input, with the potential of reducing con-
tract claims;

(d) Shortening project time as construction activity (early submittals,
mobilization, subcontracting and advance Work) commences prior to com-
pletion of a “Biddable” design, or where a design solution is still required
(as in complex or phased projects); or

(e) Obtaining innovative design solutions through the collaboration of
the Contractor and design team, which would not otherwise be possible if
the Contractor had not yet been selected.

(2) Authority. Authorized Agencies must utilize the Design-Build
form of contracting only in accordance with the requirements of these
OARs 125-249-0600 to 125-249-0690 Rules. See particularly 125-249-
0620 on “Use of Alternative Contracting Methods” and 125-249-0680 per-
taining to ESPCs.

(3) Selection. Design-Build selection criteria may include those fac-
tors set forth above in OAR 125-249-0640(2)(a), (b), (c) and (d).

(4) QBS Inapplicable. Because the value of construction services pre-
dominates the Design-Build form of contracting, the qualifications based
selection (QBS) process mandated by ORS 279C.110 for Authorized
Agencies in obtaining certain Consultant services is not applicable.

(5) Licensing. If a Design-Build Contractor is not an Oregon licensed
design professional, the Authorized Agency must require that the Design-
Build Contractor disclose in its Written Offer that it is not an Oregon
licensed design professional, and identify the Oregon licensed design pro-
fessional(s) who will provide design services. See ORS 671.030(2)(g)
regarding the offer of architectural services, and ORS 672.060(11) regard-
ing the offer of engineering services that are appurtenant to construction
services.

(6) Performance Security. ORS 279C.380(1)(a) provides that for
Design-Build Contracts the surety’s obligation on performance bonds, or
the Bidder’s obligation on cashier’s or certified checks accepted in lieu
thereof, includes the preparation and completion of design and related pro-
fessional services specified in the Contract. This additional obligation,
beyond performance of construction services, extends only to the provision
of professional services and related design revisions, corrective Work and
associated costs prior to final completion of the Contract (or for such longer
time as may be defined in the Contract). The obligation is not intended to
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be a substitute for professional liability insurance, and does not include
errors and omissions or latent defects coverage.

(7) Contract Requirements. Authorized Agencies must conform their
Design-Build contracting practices to the following requirements:

(a) Design Services. The level or type of design services required
must be clearly defined within the Procurement Documents and Contract,
along with a description of the level or type of design services previously
performed for the project. The services to be performed must be clearly
delineated as either design Specifications or performance standards, and
performance measurements must be identified.

(b) Professional Liability. The Contract must clearly identify the lia-
bility of design professionals with respect to the Design-Build Contractor
and the Authorized Agency, as well as requirements for professional liabil-
ity insurance.

(c) Risk Allocation. The Contract must clearly identify the extent to
which the Authorized Agency requires an express indemnification from the
Design-Build Contractor for any failure to perform, including professional
errors and omissions, design warranties, construction operations and faulty
Work claims.

(d) Warranties. The Contract must clearly identify any express war-
ranties made to the Authorized Agency regarding characteristics or capa-
bilities of the completed project (regardless of whether errors occur as the
result of improper design, construction, or both), including any warranty
that a design will be produced that meets the stated project performance and
budget guidelines.

(e) Incentives. The Contract must clearly identify any economic
incentives and disincentives, the specific criteria that apply and their rela-
tionship to other financial elements of the Contract.

(f) Honoraria. If allowed by the RFP, honoraria or stipends may be
provided for early design submittals from qualified finalists during the
Solicitation process on the basis that the Authorized Agency is benefited
from such deliverables.

Stat. Auth.: ORS 279C.335 & 279A.065

Stats. Implemented: ORS 279A.065, 279C.110, 279C.335 & 351.086
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0680
Energy Savings Performance Contracts (ESPC)

(1) Generally. These OAR 125-249-0600 to 125-249-0690 Rules
include a limited, efficient method for Authorized Agencies to enter into
ESPCs outside the competitive bidding requirements of ORS 279C.335 for
existing buildings or structures, but not for new construction. If an
Authorized Agency chooses not to utilize the ESPC Procurement method
provided for by these OAR 125-249-0600 to 125-249-0690, the Authorized
Agency may still enter into an ESPC by complying with the competitive
bidding exemption process set forth in ORS 279C.335, or by otherwise
complying with the procurement requirements applicable to any Authorized
Agency not subject to all the requirements of ORS 279C.335.

(2) ESPC Contracting Method. The ESPC form of contracting, as
defined at OAR 125-249-0610(6), has unique technical complexities asso-
ciated with the determination of what ECMs are feasible for the Authorized
Agency, as well as the additional technical complexities associated with a
Design-Build Contract. Authorized Agencies must only utilize the ESPC
contracting method with the assistance of knowledgeable staff or
Consultants who are experienced in its use. In order to utilize the ESPC
contracting process, the Authorized Agency must be able to reasonably
anticipate one or more of the following types of benefits:

(a) Obtaining, through an ESCO, the following types of integrated
services: facility profiling, energy baseline studies, ECMs, Technical
Energy Audits, project development planning, engineering design, plan
preparation, cost estimating, life cycle costing, construction administration,
project management, construction, quality control, operations and mainte-
nance staff training, commissioning services, M & V services and required
documentation as a fully integrated function with a single point of respon-
sibility;

(b) Obtaining, through an ESCO, an Energy Savings Guarantee;

(c) Integrating the Technical Energy Audit phase and the Project
Development Plan phase into the design and construction phase of Work on
the project;

(d) Reducing the risk of design flaws, misunderstandings and con-
flicts inherent in the construction process, through the integration of ESPC
services;

(e) Obtaining innovative design solutions through the collaboration of
the members of the ESCO integrated ESPC services team;

(f) Integrating cost-effective ECM:s into an existing building or struc-
ture, so that the ECMs pay for themselves through savings realized over the
useful life of the ECMs;

(g) Preliminary design, development, implementation and an Energy
Savings Guarantee of ECMs into an existing building or structure through
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an ESPC, as a distinct part of a major remodel of that building or structure
that is being performed under a separate remodeling Contract; and

(h) Satisfying local energy efficiency design criteria or requirements.

(3) Authority. Authorized Agencies desiring to pursue an exemption
from the competitive bidding requirements of ORS 279C.335 (and, if appli-
cable, ORS 351.086), must utilize the ESPC form of contracting only in
accordance with the requirements of these OAR 125-249-0600 to 125-249-
0690 Rules.

(4) No Findings Required. An Authorized Agency is only required to
comply with the ESPC contracting procedures set forth in these OAR 125-
249-0600 to 125-249-0690 Rules in order for the ESPC to be exempt from
the competitive bidding processes of ORS 279C.335. No Findings are
required for an ESPC to be exempt from the competitive bidding process
for Public Improvement Contracts pursuant to ORS 279C.335, unless the
Authorized Agency is subject to the requirements of ORS 279C.335 and
chooses not to comply with the ESPC contracting procedures set forth in
these OAR 125-249-0600 to 125-249-0690 Rules.

(5) Selection. ESPC selection criteria may include those factors set
forth above in OAR 125-249-0640(2)(a), (b), (c) and (d). Since the Energy
Savings Guarantee is such a fundamental component in the ESPC contract-
ing process, Proposers must disclose in their Proposals the identity of any
Person providing (directly or indirectly) any Energy Savings Guarantee that
may be offered by the successful ESCO during the course of the perform-
ance of the ESPC, along with any financial statements and related infor-
mation pertaining to any such Person.

(6) QBS Inapplicable. Because the value of construction services pre-
dominates in the ESPC method of contracting, the qualifications based
selection (QBS) process mandated by ORS 279C.110 for Authorized
Agencies in obtaining certain Consultant services is not applicable.

(7) Licensing. If the ESCO is not an Oregon licensed design profes-
sional, the Authorized Agency must require that the ESCO disclose in the
ESPC that it is not an Oregon licensed design professional, and identify the
Oregon licensed design professional(s) who will provide design services.
See ORS 671.030(5) regarding the offer of architectural services, and ORS
672.060(11) regarding the offer of engineering services that are appurtenant
to construction services.

(8) Performance Security. At the point in the ESPC when the parties
enter into a binding Contract that constitutes a Design-Build Contract, the
ESCO must provide a performance bond and a payment bond, each for
100% of the full Contract Price, including the construction and design and
related professional services specified in the ESPC Design-Build Contract,
pursuant to ORS 279C.380(1)(a). For ESPC Design-Build Contracts, these
“design and related professional services” include conventional design
services, commissioning services, training services for the Authorized
Agency’s operations and maintenance staff, and any similar professional
services provided by the ESCO under the ESPC Design-Build Contract
prior to final completion of construction. M & V services, and any servic-
es associated with the ESCO’s Energy Savings Guarantee are not included
in these ORS 279C.380(1)(a) “design and related professional services.”
Nevertheless, an Authorized Agency may require that the ESCO provide
performance security for M & V services and any services associated with
the ESCO’s Energy Savings Guarantee, if the Authorized Agency so pro-
vides in the RFP.

(9) Contracting Requirements. Authorized Agencies must conform
their ESPC contracting practices to the following requirements:

(a) General ESPC Contracting Practices. An ESPC involves a multi-
phase project, which includes the following contractual elements:

(A) A contractual structure which includes general contract terms
describing the relationship of the parties, the various phases of the Work,
the contractual terms governing the Technical Energy Audit for the project,
the contractual terms governing the Project Development Plan for the proj-
ect, the contractual terms governing the final design and construction of the
project, the contractual terms governing the performance of the M & V
services for the project, and the detailed provisions of the ESCO’s Energy
Savings Guarantee for the project.

(B) The various phases of the ESCO’s Work will include the follow-
ing:

(i) The Technical Energy Audit phase of the Work;

(ii) The Project Development Plan phase of the Work;

(iii) A third phase of the Work that constitutes a Design-Build
Contract, during which the ESCO completes any plans and Specifications
required to implement the ECMs that have been agreed to by the parties to
the ESPC, and the ESCO performs all construction, commissioning, con-
struction administration and related services to actually construct the proj-
ect; and

(iv) A final phase of the Work, whereby the ESCO, independently or
in cooperation with an independent Consultant hired by the Authorized
Agency, performs M & V services to ensure that the Energy Savings
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Guarantee identified by the ESCO in the earlier phases of the Work and
agreed to by the parties has actually been achieved.

(b) Design-Build Contracting Requirements in ESPCs. At the point in
the ESPC when the parties enter into a binding Contract that constitutes a
Design-Build Contract, the Authorized Agency must conform its Design-
Build contracting practices to the Design-Build contracting requirements
set forth in OAR 125-249-0670.

(c) Pricing Alternatives. The Authorized Agency may utilize one of
the following pricing alternatives in an ESPC:

(A) A fixed price for each phase of the services to be provided by the
ESCO;

(B) A cost reimbursement pricing mechanism, with a maximum not-
to-exceed price or a GMP; or

(C) A combination of a fixed fee for certain components of the serv-
ices to be performed, a cost reimbursement pricing mechanism for the con-
struction services to be performed with a GMP, a single or annual fixed fee
for M & V services to be performed for an identified time period after final
completion of the construction Work, and a single or annual Energy
Savings Guarantee fixed fee payable for an identified time period after final
completion of the construction Work that is conditioned on certain energy
savings being achieved at the facility by the ECMs that have been imple-
mented by the ESCO during the project (in the event an annual M & V serv-
ices fee and annual Energy Savings Guarantee fee is utilized by the parties,
the parties may provide in the Design-Build Contract that, at the sole option
of the Authorized Agency, the ESCO’s M & V services may be terminated
prior to the completion of the M & V/Energy Savings Guarantee period and
the Authorized Agency’s future obligation to pay the M & V services fee
and Energy Savings Guarantee fee will likewise be terminated, under terms
agreed to by the parties).

(d) Permitted ESPC Scope of Work. The Scope of Work under the
ESPC is restricted to implementation and installation of ECMs, as well as
other Work on building systems or building components that are directly
related to the ECMs, and that, as an integrated unit, will pay for themselves
over the useful life of the ECMs installed. The permitted Scope of Work for
ESPCs resulting from a Solicitation under these OAR 125-249-0600 to
125-249-0690 Rules does not include maintenance services for the project
facility.

Stat. Auth.: ORS 279C.335 & 279A.065

Stats. Implemented: ORS 279A.065, 279C.110, 279C.335 & 351.086
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0815
BOLI Public Works Bond

Pursuant to ORS 279C.830(3), the specifications for every Public
Works Contract must contain a provision stating that the Contractor and
every subcontractor must have a Public Works bond filed with the
Construction Contractors Board before starting Work on the project, unless
otherwise exempt. This bond is in addition to performance bond and pay-
ment bond requirements.

Stat. Auth.: ORS 279A.065(5)(a), 279A.070

Stats. Implemented: ORS 279C.830
Hist.: DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0820
Retainage

(1) Withholding of Retainage. Except to the extent an Authorized
Agency’s enabling laws require otherwise, an Authorized Agency must not
retain an amount in excess of five percent (5%) of the Contract Price for
Work completed. If the Contractor has performed at least fifty percent
(50%) of the contract Work and is progressing satisfactorily, upon the
Contractor’s submission of Written application containing the surety’s
Written approval, the Authorized Agency may, in its discretion, reduce or
eliminate retainage on any remaining progress payments. The Authorized
Agency must respond in Writing to all such applications within a reason-
able time. When the contract Work is ninety seven and one half percent (97-
1/2%) completed, the Authorized Agency may, at its discretion and without
application by the Contractor, reduce the retained amount to one hundred
percent (100%) of the value of the remaining unperformed contract Work.
An Authorized Agency may at any time reinstate retainage. Retainage must
be included in the final payment of the Contract Price.

(2) Deposit in interest-bearing accounts. Upon request of the
Contractor, an Authorized Agency must deposit cash retainage in an inter-
est-bearing account in a bank, savings bank, trust company, or savings asso-
ciation, for the benefit of the Authorized Agency. Earnings on such account
must accrue to the Contractor. State Authorized Agencies must establish the
account through the State Treasurer.

(3) Alternatives to cash retainage. In lieu of cash retainage to be held
by an Authorized Agency, the Contractor may substitute one of the follow-
ing:
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(a) Deposit of Securities:

(A) The Contractor may deposit bonds or securities with the
Authorized Agency or in any bank or trust company to be held for the ben-
efit of the Authorized Agency. In such event, the Authorized Agency must
reduce the retainage by an amount equal to the value of the bonds and secu-
rities, and reimburse the excess to the Contractor.

(B) Bonds and securities deposited or acquired in lieu of retainage
must be of a character approved by the Department, including but not lim-
ited to:

(i) Bills, certificates, notes or bonds of the United States.

(ii) Other obligations of the United States or its Authorized Agencies.

(iii) Obligations of any corporation wholly owned by the Federal
Government.

(iv) Indebtedness of the Federal National Mortgage Association.

(v) Upon the Authorized Agency’s determination that all requirements
for the protection of the Authorized Agency’s interests have been fulfilled,
it must release to the Contractor all bonds and securities deposited in lieu
of retainage.

(C) Deposit of Surety Bond. An Authorized Agency, at its discretion,
may allow the Contractor to deposit a surety bond in a form acceptable to
the Authorized Agency in lieu of all or a portion of funds retained or to be
retained. A Contractor depositing such a bond must accept surety bonds
from its subcontractors and suppliers in lieu of retainage. In such cases,
retainage must be reduced by an amount equal to the value of the bond, and
the excess must be reimbursed.

(4) Recovery of Costs. An Authorized Agency may recover from the
Contractor all costs incurred in the proper handling of cash retainage and
securities, by reduction of the final payment.

(5) Additional Retainage When Certified Payroll Statements Not
Filed. Pursuant to ORS 279C.845(7), if a Contractor is required to file cer-
tified payroll statements and fails to do so, the Authorized Agency must
retain 25 percent of any amount earned by the Contractor on a Public Works
Contract until the Contractor has filed such statements with the Authorized
Agency. The Authorized Agency must pay the Contractor the amount
retained under this provision within 14 days after the Contractor files the
certified statements, regardless of whether a subcontractor has filed such
statements (but see ORS 279C.845(1) regarding the requirement for both
contractors and subcontracts to file certified statements with the Authorized
Agency).

Stat. Auth.: ORS 279A.065(5)(a) & 279A.070

Stats. Implemented: ORS 279C.560, 279C.570 & 701.420
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-20006, f. & cert. ef. 5-31-06

125-249-0860
Public Works Contracts

(1) Generally. ORS 279C.800 to 279C.870 regulates Public Works
Contracts, as defined in ORS 279C.800(5), and requirements for payment
of prevailing wage rates. Also see administrative rules of the Bureau of
Labor and Industries (BOLI) at OAR chapter 839.

(2) Required Contract Conditions. As detailed in the above statutes
and Rules, every Public Works Contract must contain the following provi-
sions:

(a) Authorized Agency authority to pay certain unpaid claims and
charge such amounts to Contractors, as set forth in ORS 279C.515(1).

(b) Maximum hours of labor and overtime, as set forth in ORS
279C.520(1).

(c) Employer notice to employees of hours and days that employees
may be required to Work, as set forth in ORS 279C.520(2).

(d) Contractor required payments for certain services related to sick-
ness or injury, as set forth in ORS 279C.530.

(e) Requirement for payment of prevailing rate of wage, as set forth
in ORS 279C.830(1).

(f) Requirement for payment of fee to BOLI, as set forth in ORS
279C.830(2) and administrative rule of the BOLI commissioner.

(3) Requirements for Specifications. The Specifications for every
Public Works Contract, consisting of the procurement package (such as the
project manual, Bid or Proposal booklets, request for quotes or similar pro-
curement Specifications), must contain the following provisions:

(a) The prevailing rate of wage, as required by ORS 279C.830(1),
physically contained within or attached to hard copies of procurement
Specifications, and by a downloadable direct link to the specific wage rates
that apply to the project (either on the Authorized Agency web site or the
BOLI web site) when procurement Specifications are also made available
in electronic format.

(b) Reference to payment of fee to BOLI, as required by ORS

279C.830(2).
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.800 - 279C.870
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06
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125-249-0870
Specifications; Brand Name Products

(1) Generally. The Authorized Agency’s Solicitation Document must
not expressly or implicitly require any product by brand name or mark, nor
must it require the product of any particular manufacturer or seller, except
pursuant to an exemption granted under ORS 279C.345(2).

(2) Equivalents. An Authorized Agency may identify products by
brand names as long as the following language: “approved equal”; “or
equal”; “approved equivalent” or “equivalent,” or similar language is
included in the Solicitation Document. The Authorized Agency must deter-
mine, in its sole discretion, whether an Offeror’s alternate product is

“equal” or “equivalent.”
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.345
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0900
Contract Suspension; Termination Procedures

(1) Suspension of Work. In the event an Authorized Agency suspends
performance of Work for any reason considered by the Authorized Agency
to be in the public interest other than a labor dispute, the Contractor must
be entitled to a reasonable extension of contract time, and to reasonable
compensation for all costs, including a reasonable allowance for related
overhead, incurred by the Contractor as a result of the suspension.

(2) Termination of Contract by Mutual Agreement for Reasons Other
Than Default.

(a) Reasons for termination. The parties may agree to terminate the
Contract or a divisible portion thereof if:

(A) The Authorized Agency suspends Work under the Contract for
any reason considered to be in the public interest (other than a labor dis-
pute, or any judicial proceeding relating to the Work filed to resolve a labor
dispute); and

(B) Circumstances or conditions are such that it is impracticable with-
in a reasonable time to proceed with a substantial portion of the Work.

(b) Payment. When a Contract, or any divisible portion thereof, is ter-
minated pursuant to this Section (2), the Authorized Agency must pay the
Contractor a reasonable amount of compensation for preparatory Work
completed, and for costs and expenses arising out of termination. The
Authorized Agency must also pay for all Work completed, based on the
Contract Price. Unless the Work completed is subject to unit or itemized
pricing under the Contract, payment must be calculated based on percent of
Contract completed. No claim for loss of anticipated profits will be
allowed.

(3) Public Interest Termination by the Authorized Agency. An
Authorized Agency may include in its Contracts terms detailing the cir-
cumstances under which the Contractor must be entitled to compensation
as a matter of right in the event the Authorized Agency unilaterally termi-
nates the Contract for any reason considered by the Authorized Agency to
be in the public interest.

(4) Responsibility for Completed Work. Termination of the Contract
or a divisible portion thereof pursuant to this Rule must not relieve either
the Contractor or its surety of liability for claims arising out of the Work
performed.

(5) Remedies Cumulative. The Authorized Agency may, at its discre-
tion, avail itself of any or all rights or remedies set forth in these Rules, in

the Contract, or available at law or in equity.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279C.326, 279C.650, 279C.655, 279C.660, 279C.665 & 279C.670
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 5-2006, f. & cert. ef. 5-31-06

125-249-0910
Changes to the Work and Contract Amendments

(1) Definitions. As used in this Rule:

(a) “Amendment” means a Written modification to the terms and con-
ditions of a Public Improvement Contract, other than by Changes to the
Work, within the general Scope of the original Procurement that requires
mutual agreement between the Agency and the Contractor.

(b) “Changes to the Work™ means a mutually agreed upon change
order, or a construction change directive or other Written order issued by
the Agency or its authorized representatives to the Contractor requiring a
change in the Work within the general Scope of a Public Improvement
Contract and issued under its changes provisions in administering the
Contract and, if applicable, adjusting the Contract Price or contract time for
the changed Work.

(2) Changes Provisions. Changes to the Work are anticipated in con-
struction and, accordingly, Agencies must include changes provisions in all
Public Improvement Contracts that detail the Scope of the changes clause,
provide pricing mechanisms, authorize the Agency or its authorized repre-
sentatives to issue Changes to the Work and provide a procedure for
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addressing Contractor claims for additional time or compensation. When
Changes to the Work are agreed to or issued consistent with the Contract’s
changes provisions they are not considered to be new Procurements and an
exemption from competitive bidding is not required for their issuance by
Agencies.

(3) Change Order Authority. Agencies may establish internal limita-
tions and delegations for authorizing Changes to the Work, including dollar
limitations. Dollar limitations on Changes to the Work are not set by these
Rules, but such changes are limited by the above definition of that term.

(4) Contract Amendments. Contract Amendments within the general
Scope of the original Procurement are not considered to be new
Procurements and an exemption from competitive bidding is not required
in order to add components or phases of Work specified in or reasonably
implied from the Solicitation Document. Amendments to a Public
Improvement Contract may be made only when:

(a) They are within the general Scope of the original Procurement;

(b) The field of competition and Contractor selection would not like-
ly have been affected by the contract modification. Factors to be considered
in making that determination include similarities in Work, project site, rel-
ative dollar values, differences in risk allocation and whether the original
Procurement was accomplished through competitive bidding, competitive
proposals, Competitive Quotes, sole source or emergency contract;

(c) In the case of a Contract obtained under an Alternative Contracting
Method, any additional Work was specified or reasonably implied within
the findings supporting the competitive bidding exemption; and

(d) The Amendment is made consistent with this Rule and other appli-

cable legal requirements.
Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.065 & 279C.400(1)
Hist.: DAS 4-2004, f. 11-23-04, cert. ef. 3-1-05; DAS 9-2005, f. & cert. ef. 8-3-05; DAS 5-
2006, f. & cert. ef. 5-31-06

Department of Agriculture
Chapter 603

Rule Caption: Proposed amendment establishes a time and travel
fee in the brands program.

Adm. Order No.: DOA 12-2006

Filed with Sec. of State: 6-7-2006

Certified to be Effective: 7-1-06

Notice Publication Date: 5-1-06

Rules Amended: 603-014-0055

Subject: The proposed amendment establishes a time and travel fee.
The time and travel fee will be applied as authorized by ORS
604.046(2) in conjunction with a $10.00 service fee for brand inspec-
tion at locations other than an auction market or registered feedlot.
Rules Coordinator: Sue Gooch—(503) 986-4583

603-014-0055
Service Fee

(1) The service fee provided for in ORS 604.046(2) shall apply any-
time a livestock inspector travels specifically with the intent to conduct a
brand inspection except for auction markets and registered feedlots.

(2) An additional time and mileage fee provided for in ORS
604.046(2), a charge of $15.00, shall apply anytime a livestock inspector
travels specifically with the intent to conduct a brand inspection and col-

lects a service fee except for auction markets and registered feedlots.
Stat. Auth.: ORS 561.190
Stats. Implemented: ORS 604.046(2)
Hist.: DOA 14-1999, f. & cert. ef. 6-30-99; DOA 12-2006, f. 6-7-06 cert. ef. 7-1-06

Department of Community Colleges and
Workforce Development
Chapter 589

Rule Caption: Distribution of Community College Support Fund.
Adm. Order No.: DCCWD 2-2006(Temp)

Filed with Sec. of State: 6-15-2006

Certified to be Effective: 6-15-06 thru 11-30-06

Notice Publication Date:

Rules Amended: 589-002-0100
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Subject: ORS 589-002-0100 currently allows for the creation of the
College Support Fund by the State Board of Education; however, it
does not outline any distribution mechanism.

The proposed amendment of ORS 589-002-0100 identifies a
mechanism to allow for distribution of the Strategic Fund.
Rules Coordinator: Linda Hutchins—(503) 378-8649, ext. 474

589-002-0100
Distribution of Community College Support Fund

(1) Purpose Statement:

(a) It is in the state’s interest to support a strong local community col-
lege system that meets local, regional and state economic and workforce
development needs. Short- and long-term interests include the considera-
tion of such things as comparable District funding capability, maintaining
small districts as a means of educational access and stable, predictable
funding. Oregon’s Community College distribution formula is designed to
provide a financial foundation to support undergraduate and lower-division
education, professional technical education, remedial education, local
response to workforce training and other educational services necessary at
the local and state level.

(b) The State Board, through the authority vested in it by ORS
341.626, uses this rule to state clearly and concisely what the statewide
interests are for Oregon community colleges and students through the adop-
tion of a policy-driven distribution formula. The overarching policy levers,
chosen by the State Board, have been structured to support access and qual-
ity and to do so with equity for Oregon students.

(c) The State Board, the Department, and the seventeen Oregon
Community Colleges plan to pursue equalization of resources regardless of
funding levels. This goal is reflected in the following principles:

(A) An expectation that equalization will be achieved in six years.

(B) Significant additional funds in a biennium compared to the previ-
ous biennium will benefit every college. The State Board will determine
what level is significant on a biennial basis.

(C) Historic share of total public resources will be based on the imme-
diate previous year for every year, with the exception of 2005-06. For 2005-
06, historic share of public resources will be based on the average of 2003-
04 and 2004-05.

(D) Buffered FTE will be used in the formula. The buffering is
accomplished by using a three-year weighted average as defined in Section
(8)(b).

(E) If significant additional resources are available compared to the
previous biennium, equalization can go faster. The State Board will deter-
mine what level is significant on a biennial basis.

(F) The resource level available compared to the previous biennium
may impact the pace of progress toward equalization.

(2) For purposes of this rule, the following definitions apply:

(a) “Total Public Resources.” The Community College Support Fund
formula considers 100% of the next year’s imposed property tax revenue
and the General Fund appropriation from the legislature.

(b) “Property tax revenues” is defined as the amount determined by
the Department of Revenue to be imposed on local property following the
application of limits imposed by sections 11(b)(1) through 11(b)(3), Article
XI, of the Oregon Constitution, and those limits imposed by legislation
implementing Ballot Measure 50. This amount becomes the basis for oper-
ation of the funding formula without regard to uncollectible taxes, or taxes
collected from previous years. Taxes levied or imposed by a community
college district to provide a public library system established prior to
January 1, 1995 shall be excluded from the definition of property taxes in
this rule. Property tax revenues raised through voter approval of any local
option or capital construction levy are not to be included as a resource to be
distributed through the funding formula.

(c) “Community College Support Fund” is defined as those funds
received through the State’s General Fund appropriation and distributed to
the community colleges for the purpose of funding educational programs.

(d) “Full-Time Equivalent (FTE) Enrollment” is defined as 510 clock
hours for all coursework and for all terms including a fall 12-week term.
For an 11 week fall term, the following calculation will be used; 11/12 of
510 hours or 467.5 hours.

(e) “Total Reimbursable FTE” is defined as the sum of 40% of second
year prior to current FTE, 30% of third year prior to current FTE, and 30%
of fourth year prior to current FTE.

(f) “Historic Share of Public Resources” is defined as the percent of
statewide non-base total public resources allocated to each Oregon com-
munity college in the prior period. With the exception of 2005-06, historic
share of public resources is calculated by dividing each college’s total pub-
lic resources from the prior year, exclusive of the base, by total weighted
reimbursable FTE from the prior year. For 2005-06, historic share of pub-
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lic resources is calculated by dividing each college’s average total public
resources from the 2003-04 and 2004-05 fiscal years, exclusive of the base,
by the amount of frozen reimbursable FTE used in both the 2003-04 and
2004-05 fiscal years.

(g) “Equalization” is defined as equal public resource support per
FTE, regardless of institution, and exclusive of the base. Equalization is
measured by dividing Total Public Resources, exclusive of the base, by
weighted reimbursable FTE.

(3) The Community College Support Fund shall be distributed in
equal payments as follows:

(a) For the first year of the biennium, August 15, October 15, January
15, and April 15;

(b) For the second year of the biennium, August 15, October 15, and
January 15;

(c) The final payment of each biennium is deferred until July 15 of the
following biennium as directed by Senate Bill 1022 of the Third Special
Session of the 71st Oregon Legislative Assembly.

(d) Should any of the dates set forth above occur on a weekend, pay-
ment shall be made on the next business day.

(e) All payments made before actual property taxes imposed by each
district are certified by the Oregon Department of Revenue shall be based
on the Department’s best estimate of quarterly entitlement using enrollment
and property tax revenue projections. Payments shall be recalculated each
year as actual property tax revenues become available from the Oregon
Department of Revenue and any adjustments will be made in the final pay-
ment(s) of the fiscal year.

(4) Districts shall be required to submit enrollment reports in the for-
mat specified by the Commissioner, including numbers of clock hours real-
ized for all coursework, in a term-end enrollment report by the Friday of the
sixth week following the close of each term. If reports are outstanding at
the time of the quarterly payments, payment to the district(s) not reporting
may be delayed at the discretion of the Commissioner.

(5) Reimbursement from the Community College Support Fund shall
be made for professional technical, lower division collegiate, developmen-
tal education and other courses approved by the State Board in accordance
with OAR 589-006-0100 through 589-006-0400. State reimbursement is
not available for hobby and recreation courses as defined in OAR 589-006-
0400.

(6) Residents of the state of Oregon and the states of Idaho,
Washington, Nevada, and California shall be counted as part of each
Community College’s Total Reimbursable FTE base but only for those stu-
dents who take part in coursework offered within Oregon’s boundaries.

(7) State funding for community college district operations is appro-
priated by the legislature on a biennial basis to the Community College
Support Fund. For each biennium the amount of state funds available for
distribution through the funding formula shall be calculated based on the
following:

(a) Funds to support contracted out-of-district (COD) programs and
corrections programs shall be subtracted from the amount allocated to the
Community College Support Fund before the formula is calculated. The
amount available for these programs shall be equal to the funding amount
in the preceding biennium, except as adjusted to reflect the same percent-
age increase or decrease realized in the overall Community College
Support Fund appropriation. Each Community College having a COD con-
tract shall receive a biennial appropriation equal to the same percentage
share of funding it received in the preceding biennium, except as adjusted
to reflect the same percentage increase or decrease realized in the overall
Community College Support Fund appropriation; funding for individual
corrections programs will be determined in consultation with the
Department of Corrections.

(b) The State Board may establish a Strategic Fund.

(¢) For 2005-07, $1,187,565 shall be subtracted from the amount
appropriated to the Community College Support Fund before the formula is
calculated. These funds shall be used to support targeted investments
including distributed learning activities, by deposit into the Strategic Fund.

(A) There are two basic categories for these funds. Incentivized
statewide initiatives and activities and requests from individual Districts for
assistance in meeting new requirements and expectations stemming from
legislative change.

(B) The Commissioner will use a committee of stakeholders and
Department staff to determine overall priorities for funding that consider
the State Board work plan and initiatives.

(C) The Commissioner will review, rank, and approve proposals to
incentivize statewide activities. After each proposal is approved, the
Commissioner will provide the State Board with a report detailing the pur-
pose of the activity, the amount of Strategic Fund monies approved, and the
proposal’s merit as assessed under the following parameters:

(i) Purpose of the proposal.
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(ii) How does the activity support the initiatives and work plans of the
Department and the State Board.

(iii) Does the activity relate to the Department’s Key Performance
Measures or other program-specific measures?

(iv) Is the funding one time (for this biennium) or will additional
funding be needed in the future?

(v) If future funding is needed, how will those resources be obtained?
Is the activity sustainable?

(vi) What is the activity’s impact on the State three years from now?
Five years from now?

(vii) What change is anticipated?

(viii) How will progress be measured?

(D) The Department will bring all requests for assistance in meeting
new requirements or expectations stemming from legislative change to the
State Board for discussion and consideration.

(E) The Department will assess the requests for assistance n meeting
new requirements or expectations of the Legislature based on the following
parameters:

(i) Purpose of the proposal.

(i1) How will the funds be used? To sustain or increase enrollment
(not supplanting existing funds)?

(iii) Is the funding one time (for this biennium) or will additional
funding be needed in the future?

(iv) If future funding is needed, how will those resources be obtained?
Is the activity sustainable?

(v) What is the proposal’s impact on the Community College three
years from now? Five years from now?

(vi) How will progress be measured?

(F) The Department will provide a recommendation and reasoning to
the State Board on whether the request merits funding.

(G) Funds remaining in the Community College Support Fund shall
be divided equally between the two years of the biennium, and will be dis-
tributed in equal payments as described in Section 3 and through a distri-
bution formula as described in Section 8.

(8) Distribution of funds to Community College Districts from the
Community College Support Fund shall be accomplished through a formu-
la, based on the following factors:

(a) Base Payment. Each community college district shall receive a
base payment of $600 for each FTE up to 1,100 and $300 per FTE for unre-
alized enrollments between actual enrollment numbers and 1,100 FTE. The
base payment may be adjusted by the State Board each biennium. The base
payment for each District will be adjusted according to the size of the
District. District size for purposes of this adjustment will be determined
each year by the FTE set forth in section (8)(b) of this rule. The base pay-
ment adjustments shall be:

(A) 0-750 FTE 1.3513;

(B) 751-1,250 FTE 1.2784;

(C) 1,251-1,750 FTE 1.2062;

(D) 1,751-2,250 FTE 1.1347,

(E) 2,251-2,750 FTE 1.0641;

(F) 2,751-3,250 FTE 1.0108;

(G) 3,251-3,750 FTE 1.0081;

(H) 3,751-4,250 FTE 1.0054;

(I) 4,251-4,999 FTE 1.0027;

(J) 5,000 or more FTE 1.000.

(b) Student-Centered Funding: The formula is designed to progress
toward a distribution of funds based on FTE students. The equalized
amount per FTE is determined by dividing total public resources — exclud-
ing base payments, contracted out-of-district payments, and any other pay-
ments directed by the State Board or the Legislature — by Total
Reimbursable FTE. The Department shall make the calculation based on
submission of FTE reports by the districts and in accordance with estab-
lished FTE principles.

(A) A three-year weighted average of Total Reported Reimbursable
FTE by the Community Colleges will be used.

(B) For 2005-06 through 2007-08: FTE will be “thawed” from its cur-
rent level one year at a time, beginning in 2005-06 when actual 2003-04
FTE is included in the formula. Beginning in 2007-08, the weighted aver-
age of FTE will consider only actual FTE. The “frozen” 96,027 total reim-
bursable FTE statewide was set by the State Board in 2002-03.

(i) The calculation for 2005-2006 Total Reimbursable FTE is 2003-04
actual enrollments (weighted at 40%); 2002-03 enrollments set at 96,027
(weighted at 30%); 2001-02 enrollments set at 96,027 (weighted at 30%).

(ii) The calculation for 2006-07 Total Reimbursable FTE is 2004-05
actual enrollments (weighted at 40%); 2003-04 actual enrollments (weight-
ed at 30%); 2002-03 enrollments set at 96,027 (weighted at 30%).
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(iii) The calculation for 2007-08 Total Reimbursable FTE is 2005-06
actual enrollments (weighted at 40%); 2004-05 actual enrollments (weight-
ed at 30%); 2003-04 actual enrollments (weighted at 30%).

(C) All future calculations will use a three-year weighted average
with second year prior to current actual enrollment weighted at 40%, third
year prior to current actual enrollment weighted at 30% and fourth year
prior to current actual enrollment weighted at 30%.

(c) Equalization. The State Board of Education expects to achieve
Equalization in funding for all community college students in six years.

(A) Progress to Equalization is defined as: On an individual
Community College level, progress toward Equalization will close the gap
between non-base total public resource support per FTE and fully equalized
non-base total public resource support per FTE by some fraction per year.

(B) The proposed model calculates how far each Community
College’s non-base allocation is from full equity every year, then moves
incrementally toward Equalization each year. Each Community College
makes the same percentage movement to Equalization each year unless the
harm limit (described in Section (8)(d)) is invoked. Community Colleges at
or near equity do not move much in real dollars under the equity adjust-
ment. Community Colleges further from equity move more in real dollars
under the equity adjustment.

(C) In early years, the focus is on stability as Community Colleges
adjust to Equalization. A smaller proportion of funds is distributed through
Equalization and a larger proportion is distributed based on historic share
of public resources. As the timeframe progresses, this proportion reverses,
and in later years more funds are distributed through Equalization.

(d) Harm Limit. The harm limit is designed to prevent individual
Community Colleges from losing more than a certain percent of non-base
total public resources from one year to the next due to Equalization. The
harm limit does not limit losses in total public resources due to changes in
FTE enrollment, changes in the General Fund appropriation, or changes in
public resources. The harm limit is determined by combining the percent
change in state appropriation funds from one year to the next with an
adjustment percent determined by the State Board each year. In determin-
ing the adjustment, and therefore the total harm limit that results from com-
bining the adjustment with the percent change in resources, the Board
should consider the following issues:

(A) The total harm limit must not unnecessarily impede progress
toward Equalization in the expected six-year period.

(B) The total harm limit should be adequate to ameliorate unreason-
able negative effects of Equalization.

(e) Distribution of Significant Additional State Resources. In a bien-
nium when significant additional state resources are available compared to
the state appropriation in the previous biennium, in each year of the bien-
nium:

(A) Fifty percent of additional state resources will be allocated
through the Equalization methodology.

(B) The remaining fifty percent of additional state resources will be
allocated based on the Community College’s historic share of public
resources.

(C) The State Board will determine on a biennial basis what level of
additional resources is considered significant.

(D) The State Board retains the authority to alter the percent of sig-
nificant additional state resources allocated according to equity and historic
share of public resources for each biennium, beginning in 2007-09.

(9) State general fund and local property taxes for territories annexed
or formed effective June 1, 1996, or later shall not be included in the fund-
ing formula for the first three years of service. Additionally, the FTE gen-
erated in newly annexed territories shall not impact the funding formula
during the first three years of service. Beginning in the fourth year, funding

will be distributed through the formula as outlined in this rule.
Stat. Auth.: ORS 326.051 & 341.626
Stats. Implemented: ORS 341.015, 341.022, 341.317, 341.440, 341.525, 341.528, 341.626 &
341.665
Hist.: 1EB 9-1979, f. & ef. 6-11-79; EB 12-1991, f. & cert. ef. 7-19-91; Renumbered from
581-043-0260; ODE 27-2000, f. & cert. ef. 10-30-00; DCCWD 1-2001, f. & cert. ef. 3-21-
01, Renumbered from 581-041-0200; DCCWD 2-2001, f. & cert. ef. 5-7-01; DCCWD 3-
2002, f. & cert. ef. 6-5-02; DCCWD 7-2002(Temp), f. & cert. ef. 12-16-02 thru 6-5-03;
DCCWD 3-2003, f. & cert. ef. 5-14-03; DCCWD 1-2004, f. & cert. ef. 7-1-04; DCCWD 1-
2005, f. & cert. ef. 7-13-05; DCCWD 2-2006(Temp), f. & cert. ef. 6-15-06 thru 11-30-06

Rule Caption: Distribution of WIA Title IB State Incentive Grants
for Local Performance Measures.

Adm. Order No.: DCCWD 3-2006(Temp)

Filed with Sec. of State: 6-15-2006

Certified to be Effective: 6-15-06 thru 11-30-06

Notice Publication Date:

Rules Amended: 589-020-0210
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Rules Suspended: 589-020-0260
Subject: Amending OAR 589-020-0210 is necessary because new
policy language refers to updated OAR regarding WIA regulations
that transfers procedures to agency policy for the distribution of WIA
Title 1B Incentive Grant Awards.

Repealing OAR 589-020-0260 is necessary because it is outdat-
ed and will be addressed in the amended OAR 589-020-0210.
Rules Coordinator: Linda Hutchins—(503) 378-8649, ext. 474

589-020-0210
Distribution of WIA Title IB State Incentive Grants for Local
Performance Measures

(1) Purpose: This rule establishes the requirements and methodology
that the Department of Community Colleges and Workforce Development
will utilize for distribution of state incentive grants and performance
improvement plans pursuant to the federal Workforce Investment Act
(WIA), PL 105-220, its amendments and regulations thereto.

(2) Definitions:

(a) Continuous Performance Improvement Plan: Funds made avail-
able to LWIAs that achieve a cumulative program area score less than
100% and at least 80% of the negotiated performance level on each per-
formance indicator within a program area. See agency Policy 589-20.2 for
application process.

(b) Cumulative Program Area Score: The aggregate amount by which
a Local Workforce Investment Area (LWIA) exceeds or falls below the
negotiated performance levels in a particular program area.

(c) Exemplary Performance: Having achieved a cumulative program
area score greater than 100% and at least 80% of the negotiated perform-
ance level on each performance indicator within a program area.

(d) Failure to Meet: Actual performance for any of the performance
indicators that falls below the negotiated level of performance. Technical
assistance is required to be provided under WIA Section 134(a)(2)(B)(iv) to
Local Workforce Investment Areas (LWIAs) that fail to meet local per-
formance measures.

(e) Grantee: Recipient of grant funds from the Department of Labor.
Refers to the Department of Community Colleges and Workforce
Development (CCWD).

(f) Incentive Awards: Funds awarded to LWIAs that meet Exemplary
Performance.

(g) Incentive Grants: A portion of the Statewide Employment and
Training Activities funds under WIA Title IB section 134(a)(2)(B)(iii) and
(iv) that is required to be used to award exemplary performance by local
areas on the local performance measures and to provide technical assistance
for LWIAS that fail to meet local performance measures.

(h) Local Performance Measure: A performance measure established
under section136(c) of WIA. Local performance measures consist of the
core performance indicators established under section 136(b)(2)(A) of WIA
and fall into four program areas — adult, dislocated worker, youth, and cus-
tomer satisfaction.

(i) Local Workforce Investment Area(s): The area(s) in the state des-
ignated by the Governor under section 116 of WIA to which WIA Title IB
funds are allocated to carry out WIA Title IB programs.

(j) Mandatory Performance Improvement Plan: LWIAs that achieve a
cumulative program area score of less than 100% and less than 80% of the
negotiated performance level on a performance indicator within a program
area must prepare and seek funding for a plan to address failure to meet per-
formance. See agency Policy 589-20.2 for application process.

(k) Negotiated Performance Level: The numeric performance target
agreed to by the State and the LWIA for each of the core performance indi-
cators.

(1) Performance Measures: The performance indicators required by
the Workforce Investment Act of 1998.

(m) Program Area: Four program areas used in the evaluation of per-
formance for incentive purposes: adults, dislocated workers, youth, and
customer satisfaction.

(n) Program Year (PY): The period July 1 through June 30 of each
year.

(3) Available WIA funds shall be reserved for incentive awards and
awarded in accordance with the following criteria:

(a) To be eligible for an incentive award for a program area, the LWIA
must achieve a cumulative average score greater than 100% for the per-
formance measures in a given program area (adult, dislocated worker,
youth, or customer satisfaction); and

(b) The LWIA must achieve at least 80% of the negotiated perform-
ance level on each performance measure within a given program area.
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(c) Incentive funds shall be awarded annually after the end of each
Program Year (PY), when data to compute actual performance becomes
available.

(4) Funds available to each LWIA, which may be earned in accor-
dance with (3)(a) and (b) shall be determined:

(a) By calculating the percent each of the adult, youth and dislocated
worker program’s PY allocation is of the total PY allocation;

(b) By multiplying the total funds available for incentive awards by
the percentages identified in (5)(a) of this OAR to arrive at the available
funds for each program (adult, dislocated worker, and youth); and finally

(c) By multiplying the amounts identified in (5)(b) of this OAR for
each program by the PY allocation percentages of each LWIA for the
respective program; these products are then added to arrive at the total
funds that each LWIA might earn.

(5) Funds available to be earned for each program area (adult, dislo-
cated worker, youth and customer satisfaction) shall be calculated in the
following manner:

(a) Each program area bears equal weight (25% for each of the four
program areas).

(b) The total funds that each LWIA might earn ((5)(c) of this OAR)
are multiplied by 25% to arrive at the amount that might be earned for each
program area (adult, dislocated worker, youth, and customer satisfaction).

(6) Incentive awards will be made from funds available for that pur-
pose out of current year funding, e.g., PY ‘04 incentive funds are used to
reward PY ‘03 performance.

(7) Awarded incentive funds may be used for any activities allowed
under WIA Title 1B.

(8) Definitions used for performance measures shall conform to those
provided by the Department of Labor in Training and Employment
Guidance Letter (TEGL) 7-99.

(9) Incentive awards shall only be applied to performance in Title IB
programs.

(10) Funds for Continuous Performance Improvement Plans and
Mandatory Performance Improvement Plans will be made available for
LWIAs whose cumulative program area scores fall below 100% of the
negotiated level.

(a) LWIAs whose cumulative program area score falls below 100% of
the negotiated performance level may seek funding for Continuous
Performance Improvement Plans.

(b) LWIAs whose cumulative program area score falls below 80% of
the negotiated performance level must develop and seek funding for
Mandatory Performance Improvement Plans.

(c) Funds may be used for any allowable WIA Title IB activities in
support of a Continuous Performance Improvement Plan or Mandatory
Performance Improvement Plan to correct identified deficiencies that led to
failure to meet agreed upon levels of performance.

(d) Continuous Performance Improvement Plan and Mandatory
Performance Improvement Plan awards will not exceed the amount the
LWIA would have earned had performance been met.

(e) LWIAs seeking funds to support Continuous Performance
Improvement Plan or Mandatory Performance Improvement Plan must sub-
mit the plan in writing to the Department of Community Colleges and
Workforce Development. The plan shall be submitted timely, identify the
problem/issue to be remedied, and provide a budget supporting the work to
be accomplished.

(11) Funds remaining after distribution of all incentive awards, and
Continuous Improvement Plan and Mandatory Performance Improvement
Plan awards will revert to CCWD’s 15% Statewide Activities Fund for

allowable uses at the discretion of the Commissioner.
Stat. Auth.: ORS 326.370
Stats. Implemented:
Hist.: DCCWD 4-2002, f. & cert. ef. 9-23-02; DCCWD 6-2003, f. & cert. ef. 10-20-03;
DCCWD 3-2006(Temp), . & cert. ef. 6-15-06 thru 11-30-06

589-020-0260
Distribution of WIA Title IB Unawarded Incentive Grant Funds

(1) Purpose: The purpose of this rule is to establish the requirements
and procedures for distribution and use of WIA Title IB Unawarded
Incentive Grant Funds.

(2) Definitions:

(a) Failure to Meet: Actual performance for any of the 17 core per-
formance indicators that fall below 80% of the negotiated level of per-
formance. Technical assistance is required to be provided under WIA
Section 134(a)(2)(B)(iv) to Local Workforce Investment Areas (LWIAs)
that fail to meet local performance measures.

(b) Incentive Grant Funds: A portion of the fifteen percent Statewide
Employment and Training Activities funds under WIA Title IB section
134(a)(2)(B)(iii) that is required to be used to award exemplary perform-
ance by local areas on the local performance measures.
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(c) Local Performance Measure: A performance measure established
under section136(c) of WIA. Local performance measures consist of the 17
core performance indicators established under section 136(b)(2)(A) of WIA
and fall into four program areas — adult, dislocated worker, youth, and cus-
tomer satisfaction.

(d) Local Workforce Investment Area(s): The area(s) in the state des-
ignated by the Governor under section 116 of WIA to which WIA Title IB
funds are allocated to carry out WIA Title IB programs.

(e) Negotiated Levels of Performance: Numeric performance targets
agreed to by the LWIA and State WIA Title IB administering agency on
behalf of the Governor.

(f) Unawarded Incentive Grant Funds: Those funds remaining after all
incentive awards have been made.

(3) Unawarded Incentive Grant Fund Use:

(a) Funds shall be made available for technical assistance/program
improvement to those LWIAs whose performance for any of the 17 core
performance indicators falls below 80% of the negotiated performance
level.

(b) Funds may be used for any allowable WIA Title IB activities in
support of a program improvement plan to correct identified deficiencies
that led to failure to meet agreed upon levels of performance.

(c) Funds not used for “failure to meet” technical assistance/program
improvement for any of the 17 core performance indicators that fall below
80% of the negotiated level of performance will revert to the State admin-
istering agency’s budget for 15% Statewide Employment and Training
Activities funds under WIA Title IB.

(4) Unawarded Incentive Grant Funds Distribution:

(a) LWIAs seeking funds to support technical assistance/program
improvement for “failure to meet” negotiated performance levels as defined
under (2)(a) of this OAR, may submit a technical assistance/program
improvement plan (TA/PIP) in writing to the State WIA Title IB adminis-
tering agency. The TA/PIP shall be submitted timely, identify the prob-
lem/issue to be remedied, and provide a budget supporting the work to be
accomplished.

(b) The State Title IB WIA administering agency may initiate a T/A-
PIP plan for a LWIA failing to meet the negotiated performance levels for
a performance measure or measures.

(c) Funds remaining after all technical assistance has been provided
as required under (2)(a) and (3)(a) of this OAR will revert to the State
administering agency’s budget for 15% Statewide Employment Training
and Activities funds under WIA Title IB. These funds may be redesignated

for allowable uses under WIA Title IB.
Stat. Auth.: ORS 326.370
Stats. Implemented:
Hist.: DCCWD 4-2002, f. & cert. ef. 9-23-02; DCCWD 6-2003, f. & cert. ef. 10-20-03;
Suspended by DCCWD 3-2006(Temp), f. & cert. ef. 6-15-06 thru 11-30-06

Rule Caption: Employer Workforce Training Fund.

Adm. Order No.: DCCWD 4-2006(Temp)

Filed with Sec. of State: 6-15-2006

Certified to be Effective: 6-15-06 thru 11-30-06

Notice Publication Date:

Rules Amended: 589-020-0225

Subject: Executive Order #03-16 established the Employer Work-
force Training Account and directed the Department of Communi-
ty Colleges and Workforce Development to Develop and adopt rules
to implement the administration of the Account. This rule established
the role of the Workforce Response Teams; establishes the amount
of funds and manner of distribution of funds; the criteria for the use
of the funds earmarked for Regional disbursement and the 100%
non-federal match requirement for such funds; the use of funds ear-
marked for Statewide Opportunity areas; responsibilities of the des-
ignated organization or entity serving as the fiscal agent; and per-
formance and reporting requirements. This amendment is necessary
because over 80 % of the rule is being transferred to agency policy
and procedures.

Rules Coordinator: Linda Hutchins—(503) 378-8649, ext. 474

589-020-0225
Employer Workforce Training Fund

(1) Purpose: The Employer Workforce Training Account (EWTA)
was established by Executive Order # 03 -16 to support the retention and
growth of living wage jobs, a skilled workforce, and competitive business-
es in Oregon. To administer the EWTA, the Department of Community
Colleges and Workforce Development (CCWD) established the Employer
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Workforce Training Fund (EWTF). This workforce development strategy
must ensure that public and private sector investments are leveraged for the
greatest impact and that training programs are responsive to the needs of
business, industry, and the workers.

(2) Definitions:

(a) Employer Workforce Training Account (EWTA) established by
Executive Order to support the Governor’s economic recovery plan to
ensure that a skilled workforce available to keep Oregon’s industries pro-
ductive and competitive.

(b) Employer Workforce Training Fund (EWTF): Includes regional
WRT funds (WRT), Statewide Opportunity funds (SO) and the Governor’s
Strategic Training Fund (GSTF). The EWTF has three outcome goals:

(A) Create and retain living wage jobs in Oregon;

(B) Build a highly skilled workforce, especially in knowledge-based
industries;

(C) Enhance the global competitiveness of Oregon businesses based
on the skill of their workforce.

(c) Oregon Workforce Investment Board (OWIB): A business sector
majority oversight board mandated by the WIA, Section 111. The board
oversees the workforce system in Oregon.

(d) Workforce Response Teams (WRT): Formed by and with the col-
lective partners in their represented regional areas. These teams:

(A) provide a single point of contact and a quick turnaround for exist-
ing businesses and their workforce needs;

(B) select a fiscal agent to administer the regional funds;

(C) develop regional funding priorities for contracts; and

(D) prioritize projects and award funds to eligible businesses and
associations.

(3) General Provisions: Employer Workforce Training Fund (EWTF).

(a) The Oregon Workforce Investment Board shall identify all work-
force development funds from federal, state, local and private sources and
maximize coordination of resources used.

(b) The EWTF includes by EO, the Oregon Workforce Investment Act
(WIA) allocation, identified as reserve funds, under section 128(a) and
133(a) of the WIA. Includes regional WRT funds prioritized and awarded
by the local Regional Workforce Response team, Statewide Opportunity
funds (SO) and the Governor’s Strategic Training Fund (GSTF) funded
through the CCWD.

(c) The OWIB has developed guidelines for funding criteria to be uti-
lized by the EWTF which are the most advantageous economically to the
region and the state. These criteria may be updated yearly or at the direc-
tion of the OWIB and Governor, and published through CCWD EWTF
Policy 589-20.4.

(d) EWTF funds shall be distributed in accordance with the allocation
formula as determined by the OWIB through an annual review of EWTF
outcomes, state and regional needs and economic conditions. Based on the
recommendations of the OWIB and/or Governor the CCWD will update
CCWD Policy 589-20.4 regarding the EWTF and the fund distribution as
needed.

(e) Ineligible expenditures are those expenditures that have been iden-
tified as strictly prohibited by the individual funding sources, such as:
Workforce Investment Act Title IB funding and relevant OMB Circulars
establishing cost principles and as identified in CCWD EWTF policy 589-
20.4.

(f) Contract Size — There is no minimum or maximum contract size
for regional and/or state projects. Regional WRTs will have discretion in
the award of contracts and will make appropriate investments to leverage
resources and maximize program outcomes and performance measures.
The Governor will determine the appropriate size for statewide contracts.

(g) Employer Match — Entities that receive contracts from the EWTF
for projects must provide non-governmental matching funds or third-party
in-kind contributions to the project that equal or exceed the amount of the
contract. An entity’s non-Federal contribution may be provided in cash or
third-party in-kind, fairly evaluated, and shall only be used in a manner that
is consistent with the purpose of this rule and in accordance with federal
definitions found in 29 CFR Part 95.23 and 29 CFR Part 97.24.

(h) All projects are required to report performance outcomes as iden-
tified in their funding contract with CCWD and CCWD EWTF Policy 589-
20.4.

(i) CCWD shall prepare an annual report to the OWIB expenditures
and outcomes of the Employer Workforce Training Fund.

(j) All Employers and partner agencies participating in the Employer
Workforce Training Fund must meet the requirements of the Methods of
Administration (MOA) per CCWD EWTF Policy 589-20.4.

(3) Regional Workforce Response Teams:

(a) The Regional WRT Funds shall be used to support the training of
incumbent/current private sector workers, for growing businesses, training
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initiatives for industry associations and strategic economic clusters, and ini-
tiatives designed by business-labor consortia.

(b) Recapture Clause: Any WRT that does not make a satisfactory
commitment to using the funds for their desired outcomes will be subject to
the recapture policy as delineated in CCWD EWTF Policy 589-20.4.

(c) Regional Workforce Response Teams (WRT) will be required to
provide responses to the Recognition Process every year as identified in
CCWD EWTF Policy 589-20.4. The responses of the Workforce Response
Team will be reviewed by CCWD before funds will be distributed to the
region.

(d) CCWD shall contract with the WRT- selected fiscal agent in each
workforce region to distribute, on a cost reimbursement basis, the regional
funds. The fiscal agent is responsible for carrying out the functions of a fis-
cal agent as described in the CCWD EWTF Policy 589-20.4.

(4) Statewide Opportunity Funds (SO)

(a) Statewide Opportunity funds are awarded for the purpose of solv-
ing challenges or engaging in opportunities within the state with regard to
its workforce development needs. Statewide Opportunity funds will only be
used if the challenge or opportunity cannot be addressed with other system
resources (e.g., Title 1B, Wagner-Peyser, Title II).

(b) Statewide Opportunity funds will be focused in opportunity areas
as identified by the Oregon Workforce Investment Board and the Governor.

(c) CCWD will administer contracts for Statewide Opportunity fund-
ed projects per CCWD EWTF Policy 589-20.4.

(d) The Oregon Workforce Investment Board will approve Statewide
Opportunity Projects.

(5) Governor’s Strategic Training Fund (GSTF):

(a) The Governor’s Strategic Training Fund may be used to finance
economic and workforce development projects in existing Oregon busi-
nesses, industry or worker associations for incumbent /current workers.

(b) The GSTF in coordination with regional WRTs will be used for
multiregional or statewide projects that are beyond the scope and/or
resources of the regional funds. CCWD will administer GSTF contracts
through the WRTs per CCWD EWTF Policy 589-20.4.

(c) The Governor will approve GSTF Projects.

Stat. Auth.: ORS 660.318

Stats. Implemented:

Hist.: DCCWD 2-2004, f. & cert. ef. 11-30-04; DCCWD 4-2006(Temp), f. & cert. ef. 6-15-
06 thru 11-30-06

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Electrical and Plumbing Plan Review requirements
and definitions for complex structures.

Adm. Order No.: BCD 7-2006

Filed with Sec. of State: 6-7-2006

Certified to be Effective: 10-1-06

Notice Publication Date: 6-1-04, 3-1-06

Rules Amended: 918-311-0030, 918-311-0040, 918-780-0040
Subject: The purpose of these amended rules is to implement ORS
455.483 by clarifying plumbing and electrical code plan review
requirements. These rules make plan review mandatory only for
complex structures located in jurisdictions that offer plan review
services. This rulemaking clarifies that jurisdictions are not mandated
to offer plumbing or electrical code plan review services; however,
jurisdictions offering these services may require them only for com-
plex structures, as defined in these rules. In addition, customers will
be able to submit one set of plans for two or more structures under
construction or reconstruction at the same job site, as long as the
plumbing or electrical systems are materially alike, and permits are
obtained within a reasonable time.

Rules Coordinator: Dodie Wagner—(503) 373-7438

918-311-0030
Qualifications for Persons Performing Electrical Reviews

Electrical plan reviews shall be conducted only by persons certified
by the division to enforce the Electrical Specialty Code as an Electrical
Specialty Code inspector, or its equivalent, and who have one of the fol-
lowing:

(1) Two years of experience as an Oregon supervising electri-cian;

(2) A degree in electrical engineering and three years experience in
design, inspection or supervision of installations covered by the National
Electrical Code or Oregon Electrical Specialty Code; or

(3) Equivalent experience and training approved by the board.
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[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 479.870

Stats. Implemented: ORS 479.870

Hist.: BCA 33-1991(Temp), f. & cert. ef. 9-30-91; BCA 44-1991, f. & cert. ef. 12-26-91;
BCD 19-1996, f. 9-17-96, cert. ef. 10-1-96, Renumbered from 918-320-0320; BCD 7-2006,
f. 6-7-06, cert. ef. 10-1-06

918-311-0040
Electrical Plan Review for Complex Structures

(1) A jurisdiction providing electrical code plan review services may
only require electrical plan review for a complex structure. For the purpose
of this rule, “complex structures” have an electrical system designed, con-
structed or reconstructed with any of the following:

(a) Ampacity:

(A) A service or feeder beginning at 400 Amps where the available
fault current exceeds 10,000 Amps at 150 Volts or less to ground or exceeds
14,000 Amps for all other installations; or

(B) Installation of a 150 KVA or larger separately derived system as
defined in Article 100 of the National Electrical Code (NEC); or

(C) Addition of a new motor load of 100 HP or more; or

(D) Fire pump installations as defined in Article 695 of the NEC; or

(E) Emergency systems installations as defined in Article 700 of the
NEC; or

(F) A service or feeder rated at 600 Amps or over.

(b) Voltage. More than 600 supply volts nominal;

(c) Height. More than three stories;

(d) Occupancy.

(A) Six or more residential units in one structure; or

(B) An “A” (Assembly) occupancy, “E” (Educational) occupancy, or
“I-2” or “I-3” (Institutional) occupancy as defined in the adopted Oregon
Structural Specialty Code; or

(C) Any of the following special occupancies as described in Chapter
5 of the NEC adopted by the board in OAR 918-305-0100:

(i) Hazardous (Classified) locations as defined in Articles 500 to 516;
or

(ii) Installations in patient care areas of health care facilities as
defined in Article 517; or

(iii) Agricultural buildings used for commercial purposes, as defined
in Article 547; or

(iv) Floating buildings as defined in Article 553; or

(v) Marinas and boat yards as defined in Article 555; or

(e) Recreational Vehicle Park. A new recreational vehicle park, or any
addition or alteration to an existing park.

(2) Plan review is not required for work permitted through minor
installation labels under OAR 918-309-0210 to 918-309-0260.

(3) A jurisdiction requiring electrical plan review may not require
plan review on more than one building or structure under construction or
reconstruction at the same job site, as long as:

(a) The electrical systems of the buildings or structures are materially
alike, and;

(b) A person obtains electrical permits for the buildings or structures
within a reasonable time.

(4) Standardized Format for Plan Review. When electrical plan
review is required the electrical plan shall meet the following requirements:

(a) Copies. Submit two sets of electrical plans;

(b) Readability. The plans shall be drawn to scale, contain definitions
for legends used, be of sufficient clarity to indicate the location, nature and
extent of the work proposed and show in detail that it will conform to the
applicable electrical code requirements, laws, ordinances, rules and regula-
tions;

(c) Contents. The plans shall contain the following minimum require-
ments:

(A) Feeder riser diagram showing panel location and circuit sched-
ules;

(B) One line riser diagram showing bonding and grounding and con-
ductor sizes;

(C) Available fault current on the line side of service disconnect;

(D) Complete load calculations, or provide applicable load records,
for all new installations and for additions to existing installations;

(E) Fixture schedule, showing type, location and layout of the fix-
tures;

(F) Address of the installation and name of owner and address;

(G) Identification of the employer, identification and signature of per-
son who prepared the plan, license number if the person is an electrical
supervisor and professional registration number if the person is an architect
or registered professional electrical engineer; and

(H) Location of emergency systems, identifying the power source and
the system on plan.
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(5) Nothing in these rules shall prohibit a jurisdiction from requiring
a lighting energy budget.

(6) Nothing in these rules shall prohibit the owner or the owner’s
agent from requesting and receiving plan review for non-complex struc-

tures.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 479.870
Stats. Implemented: ORS 479.870
Hist.: BCA 33-1991(Temp), f. & cert. ef. 9-30-91; BCA 44-1991, f. & cert. ef. 12-26-91;
BCD 19-1996, f. 9-17-96, cert. ef. 10-1-96, Renumbered from 918-320-0330; BCD 23-2000,
f. 9-29-00, cert. ef. 10-1-00; BCD 7-2006, f. 6-7-06, cert. ef. 10-1-06

918-780-0040
Plumbing Plan Reviews

(1) A jurisdiction providing plumbing code plan review services may
only require plumbing plan review for a complex structure. For purposes of
this rule, a “complex structure” is a plumbing system designed, construct-
ed or reconstructed to accommodate any of the following:

(a) The installation or alteration of a medical gas and vacuum system
for health care facilities;

(b) The installation or alteration of chemical drainage waste and vent
systems containing chemical agents potentially detrimental to the integrity
of a plumbing system;

(c) The installation or alteration of wastewater pretreatment systems
for building sewers;

(d) The installation of vacuum drainage waste and vent systems;

(e) The installation or alteration of reclaimed wastewater systems;

(f) The installation of a commercial booster pump system needed to
maintain a minimum residual water pressure in a structure supplied by a
municipal source;

(g) The installation of a plumbing system requiring a building water
service line with an interior diameter or nominal pipe size of two inches or
greater except those two inch systems which have been designed and
stamped by a licensed engineer;

(h) The installation of any multi-purpose sprinkler system under stan-
dards adopted by the department.

(2) If a jurisdiction providing plumbing code plan review services
requires a plumbing code plan review as authorized by section (1) of this
rule, the jurisdiction may require the submission of complete speci-fica-
tions, piping layout and fixture location drawings of the pro-posed system
or alteration before issuing a permit. Plans and speci-fications must indicate
the nature and extent of the work pro-posed and show in detail that the work
will conform to provisions of the Plumbing Specialty Code.

(3) A jurisdiction requiring plumbing code plan review may not
require plan review on more than one building or structure under construc-
tion or reconstruction at the same jobsite, as long as:

(a) The plumbing systems of the buildings or structures are material-
ly alike; and

(b) A person obtains plumbing permits for the buildings or structures
within a reasonable time.

(4) Any required plumbing code plan review service may be waived
by a jurisdiction if the nature of the work applied for is such that reviewing
of plans is not necessary to determine compliance with the Plumbing
Specialty Code.

(5) When the plumbing plan review is completed by a quali-fied
plumbing plan reviewer and a plumbing permit issued, the plans must be
endorsed in writing and stamped “Approved.” The approved plans cannot
be changed without authorization from the jurisdiction providing plumbing
code plan review services.

(6) Issuance of a permit or approval of plans will not prevent the juris-
diction providing plumbing code plan review services from

(a) requiring the correction of errors in plans and specifications; or

(b) Preventing construction oper-a-tions when in violation of the
Plumbing Specialty Code or of any other ordinance; or

(c) Revoking any certificate of approval when issued in error.

(7) Nothing in this rule prevents a jurisdiction from providing plan
review services for utility systems situated outside the building exterior of
a particular jobsite.

(8) Nothing in this rule prevents a jurisdiction from requiring infor-
mation on grease processing equipment systems.

(9) Where applicable, the Department of Consumer and Business
Services’ fees for plan review on complex structures will be based on the
time required to review the plans, but must not exceed 30 percent of the
total plumbing permit fee for the building or structure under review. When
plans are incomplete or substantially changed to require additional plan
review services, the department may charge an additional fee based on the
time required for the additional review.

(10) Nothing in these rules shall prohibit the owner or owner’s agent
from requesting and receiving a plan review for non-complex structures.
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[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 447.020 & 455.020

Stats. Implemented: ORS 447.020

Hist.: DC 39, f. 1-6-75, ef. 2-1-75; DC 13-1981, f. 10-30-81, ef. 11-1-81; Renumbered from
814-021-0115; BCD 6-1998, f. 3-2-98, cert. ef. 4-1-98, Renumbered from 918-760-0020;
BCD 21-1998, f. 9-30-98, cert. ef. 10-1-98; BCD 7-2006, f. 6-7-06, cert. ef. 10-1-06

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Technical change to adopt the current version of the
Attorney General’s model rules of procedure.

Adm. Order No.: FCS 4-2006

Filed with Sec. of State: 5-17-2006

Certified to be Effective: 5-17-06

Notice Publication Date:

Rules Amended: 441-001-0005

Subject: This amendment adopts the current version of the Attorney
General’s model rules of procedure dated January 1, 2006.

Rules Coordinator: Berri Leslie—(503) 947-7478

441-001-0005
Model Rules of Procedure

The Director adopts by reference, for all programs administered by
the Division of Finance and Corporate Securities, the Attorney General’s
Model Rules of Procedure as published in the Oregon Attorney General’s

Administrative Law Manual dated January 1, 2006.
Stat. Auth.: ORS 59.285, 59.900, 192.845, 645.205, 646.396, 650.050, 697.085, 697.632,
705.730, 706.790, 717.310, 723.102, 725.505, 725.625 & 726.260
Stats. Implemented: ORS 183.341
Hist.: FCS 3-2003, f. 12-30-03 cert. ef. 1-1-04; FCS 2-2004, f. & cert. ef. 8-5-04; FCS 4-
2006, f. & cert. ef. 5-17-06

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Workers’ Compensation Insurance Rates and
Ratemaking; Loss Cost Reporting and Unit Statistical Plan.

Adm. Order No.: ID 10-2006

Filed with Sec. of State: 6-9-2006

Certified to be Effective: 6-9-06

Notice Publication Date: 5-1-06

Rules Amended: 836-042-0015, 836-042-0045

Subject: This rulemaking amends rules relating to workers’ com-
pensation insurance rates and rulemaking. The first rule, relating to
insurer reporting of workers’ compensation insurance loss cost infor-
mation to the Insurance Division, is amended to allow insurers to use
the Oregon or NAIC reporting form. The second rule, which adopts
by reference the Unit Statistical Plan, the governing compilation of
worker’s compensation insurance statistics, is amended to recognize
and apply the National Council on Compensation Insurance’s change
to the statistical plan for the Oregon Employer Paid Medical Program
Limits, effective January 1, 2006. The NCCI made the latter change
in response to the Oregon Legislative Assembly’s enactment of leg-
islation in 2005 that increased the amount of compensation a subject
employer may pay for medical services for non-disabling claims.
Rules Coordinator: Sue Munson—(503) 947-7272

836-042-0015
Workers’ Compensation Filings — Procedural Rules for Insurers and
Rating Organizations

(1) Every workers’ compensation insurer shall file with the Director
copies of the workers’ compensation insurance premium rates to be used by
it. An insurer may satisfy this requirement by authorizing the Director to
accept on its behalf the provisions for claims payment filed by a rating
organization in accordance with section (4) of this rule, to the extent the
insurer uses the classification system of the rating organization, and by
specifying the factors by which every such provision shall be multiplied to
make allowances for expenses, taxes or profit and a rule for rounding each
such provision after multiplication.

(2) Workers’ compensation insurance premium rates based on loss
costs of a licensed rating organization filed by an insurer must each be
accompanied by transmittal letters of the forms prescribed in Exhibits 1 and
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2 or must be accompanied by the NAIC Loss Cost Data Entry Document
and the NAIC Loss Cost Filing Document for Workers” Compensation.

(3) Every filing of workers” compensation insurance premium rates,
rating plans or rating systems by an insurer and every filing of workers’
compensation insurance rating plans, rating systems or provisions for claim
payment by a rating organization must be submitted to the Director for
review prior to becoming effective.

(4) The effective date of a workers’ compensation insurance filing
required by section (3) of this rule to be submitted to the Director for review
shall be the date specified therein but not earlier than the 30th day after the
date the filing is received by the Director, or the 30th day after the date of
receipt of supporting information, whichever is later. If the Director has
reviewed the filing prior to expiration of the waiting period, the Director
may authorize an effective date prior to the expiration of the waiting peri-
od but not earlier than the date such written application and any required
supporting information is received. The 30 day period may be extended to
60 days if the Director gives written notice within such waiting period to
the insurer or rating organization which made the filing that the extended
period is needed for consideration of such filing. A filing subject to this sec-
tion shall be deemed to meet the requirements of ORS Chapter 737 unless
disapproved by the Director within the waiting period or extension thereof.

(5) An insurer may authorize the Director to accept on its behalf the
workers’ compensation insurance rating plans or rating systems filed by a
licensed rating organization of which it is a member when such filings have
been approved by the Director and to the extent such plans or systems are
complete and usable without addition of allowances for expenses, taxes or
profit. When such plans and systems are not complete and usable, an insur-
er may file for review by the Director supplementary systems or values pro-
viding allowances for expenses, taxes or profit to be used in conjunction
with such workers’ compensation insurance rating plans and rating systems.
An insurer may so adopt the rating plans and rating systems of a rating
organization on part of the classifications of risks insured by it and may
make its own filings as to other classifications.

(6)(a) Nothing in this rule should be construed to require any insurer
to adopt any rating plan or rating system filed by a rating organization and
approved by the Director nor to prohibit any insurer from filing any work-
ers’ compensation insurance rating plan or rating system which supple-
ments or differs from any rating plans or rating systems filed by a rating
organization; and

(b) Notwithstanding subsection (a) of this section, workers’ compen-
sation insurers shall adopt the experience rating plan established by the rat-
ing organization, or an alternative plan designed to promote worker safety
approved by the Director, to be applied on a uniform basis.

(7) A licensed rating organization may assist any member with filing
workers’ compensation insurance premium rates, rating plans or rating sys-
tems following instructions from such member as to the provisions for
expenses, taxes and profit appropriate for its use.

(8) Every workers” compensation insurance filing submission to the
Director by an insurer shall also be simultaneously submitted to the rating
organization of which the insurer is a member.

(9) Workers’ compensation insurance policies shall be reviewed by
the rating organization of which the insurer is a member to determine com-
pliance with the insurer’s filings. The rating organization shall review
workers’ compensation insurance policies issued by their members for
compliance with ORS chapter 737 and OAR 836-042-0035.

(10) Section (6) of this rule, as amended effective July 28, 1998,
applies to actions taken by insurers under that section on and after June 24,

1998.
[ED. NOTE: Exhibits referenced are available from the agency.]
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 737.205(1)& (2), 737.225(1), 737.265(2) & 737.320(2) & (3)
Hist.: IC 4-1982, f. 1-27-82, ef. 7-1-82; ID 15-1992, f. & cert. ef. 11-16-92; ID 19-
1997(Temp), . 12-23-97, cert. ef. 1-1-98 thru 6-22-98; ID 9-1998, f. & cert. ef. 7-28-98; ID
10-2006, f. & cert. ef. 6-9-06

836-042-0045
Uniform Workers’ Compensation Statistical Plan

(1) The Unit Report Expanded (URE) Workers Compensation
Statistical Plan, Edition of July 1, 2001 filed by the National Council on
Compensation Insurance and approved by the Director to become effective
January 1, 2002 is prescribed as the statistical plan for workers’ compensa-
tion insurance. The January 1, 2004 edition of Part 8, Pension Tables, of the
NCCI URE Workers Compensation Statistical Plan is prescribed as the pen-
sion tables effective in this state January 1, 2004. The January 1, 2006 edi-
tion of Part 4, Paragraph 6, Gross Losses, and Paragraph 35, Deductible
Reimbursement, and Part 5, Paragraph 4, Correction Reports, is prescribed
as the statistical plan for the Oregon Employer Paid Medical Program
Limits effective January 1, 2006.
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(2) The State Accident Insurance Fund Corporation and each insurer
transacting workers’ compensation insurance in this state shall report sta-
tistics for such business to the workers’ compensation rating organization
of which it is a member according to the statistical plan prescribed by sec-
tion (1) of this rule.

(3) The amendments in section (1) of this rule, which were filed in ID
7-2003 with the Secretary of State on December 3, 2003 to become effec-
tive on January 1, 2004, are re-adopted with the operative date of January
1, 2004.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 731.244 & 737.225

Stats. Implemented: ORS 737.225

Hist.: IC 3-1982, f. 1-27-82, ef. 7-1-82; IC 10-1982, f. 6-23-82, ef. 7-1-82; IC 2-1983, f. 3-

16-83, ef. 4-1-83; IC 5-1983, f. 6-30-83, ef. 7-1-83; IC 4-1984, f. 9-28-84, ef. 10-1-84; ID 2-

1998, . & cert. ef. 2-6-98; ID 15-2001, f, 12-19-01, cert. ef. 1-1-02; ID 7-2003, . 12-3-03

cert. ef. 1-1-04; ID 5-2005, f. & cert. ef. 4-7-05; ID 10-2006, f. & cert. ef. 6-9-06

Department of Consumer and Business Services,
Minority, Women and Emerging Small Business
Chapter 445

Rule Caption: The Emerging Small Business eligibility require-
ments are modified to create a two-tier designation system.

Adm. Order No.: MWESB 1-2006

Filed with Sec. of State: 6-15-2006

Certified to be Effective: 6-15-06

Notice Publication Date: 11-1-05

Rules Amended: 445-050-0115, 445-050-0125, 445-050-0135
Subject: These rule changes implement the following changes made
by 2005 Oregon Laws Chapter 683: Creates a two-tier system for
certification of emerging small businesses and modifies the qualifi-
cations by increasing the employee and gross-receipts thresholds.
“Tier one firm” means a business that employs fewer than 20 full-
time equivalent employees and has average annual gross receipts for
the last three years that do not exceed $1.5 million for a business per-
forming construction, as defined in ORS 446.310, or $600,000 for
a business not performing construction. “Tier two firm” means a
business that employs fewer than 30 full-time equivalent employees
and has average annual gross receipts for the last three years that do
not exceed $3 million for a business performing construction, as
defined in ORS 446.310, or $1 million for a business not perform-
ing construction.

Increases the limit on certification from seven to twelve years, six
years at each tier. Allows reinstatement of a formerly certified busi-
ness if the business still qualifies as an emerging small business and
has eligibility remaining.

Transfers the Emerging Small Business Account from the Con-
sumer and Business Services Fund to the State Highway Fund.
Rules Coordinator: Sheila Haywood—(503) 947-7950

445-050-0115
Eligibility Standards

To be eligible for certification as an ESB, a business must meet all the
following criteria:

(1) A firm must be in existence, operational and in business for a prof-
it;

(2) Have average, annual gross receipts over the last three years not
exceeding $1.5 million for tier one construction firms and $600,000 for tier
one non-construction firms; and $3 million for tier two construction firms
and $1 million for tier two non-construction firms.

(3) The department will adjust annually the amount of the average
annual gross receipts required to qualify as a tier one firm or a tier two firm
using the most recent three-year average of the Portland-Salem Consumer
Price Index (CPI) for All Urban Consumers for All Items, as reported by the
United States Bureau of Labor Statistics.

(4) If a tier one firm provides compelling information showing, in the
judgment of the Department of Consumer and Business services, that the
firm has not been afforded an opportunity to bid on emerging small busi-
ness projects during a year of eligibility, the department will extend the tier
one designation of the firm for an additional year. A tier one firm may
receive the extension only once.

(5) Have its principal place of business located in the State of Oregon,
as determined by tax filing status;

(6) Be independent. An ESB is not eligible if it is a subsidiary or par-
ent company belonging to a group of firms that are owned or controlled by
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the same individuals if, in the aggregate, the group of firms does not qual-
ify as a tier one firm or a tier two firm.

(7) Be properly licensed and if required, legally registered in this
state: (e.g., registered as a domestic corporation or partnership, assumed
business name filed, Construction Contractors Board registration, etc.);

(8) Have fewer than 20 full-time equivalent employees in tier one and
have fewer than 30 full-time equivalent employees in tier two. A full-time
equivalent employee is calculated as follows:

(a) Hours worked by part-time and seasonal employees shall be con-
verted into full-time equivalent employee hours by dividing the total hours
worked by all part-time and seasonal employees by 2080.

(b) The owners of the firm shall not be considered full-time equiva-
lent employees.

(c) The year period during which full-time equivalent employees shall
be calculated shall be the same period as the ESB’s tax year.

Stat. Auth.: ORS 200.055

Stats. Implemented: ORS 200.055

Hist.: BAD 1997, f. & cert. ef. 5-20-97; MWESB 2-1998, f. & cert. ef. 12-11-98,
Renumbered from 121-050-0115; MWESB 1-2000, f. 11-7-00, cert. ef. 12-1-00; MWESB 1-
2005(Temp), f. & cert. ef. 12-29-05 thru 6-27-06; MWESB 1-2006, f. & cert. ef. 6-15-06

445-050-0125
Application Form and Procedure

(1) OMWESB will utilize ORS 200.005 to review for eligibility for
certification as an ESB tier one or tier two.

(2) Application Form. Firms wishing to be certified as ESBs shall
complete the application form provided by OMWESB.

(3) Submittal of application. The completed application form, togeth-
er with all required supporting documentation, shall be submitted to the
Office of Minority, Women and Emerging Small Business, 350 Winter St
NE, Salem, PO Box 14480, OR 97309-0405

(4) Processing applications. The OMWESB will conduct a review and
take action on completed applications as promptly as its resources permit.
The order of priority for processing applications shall be the date received
by OMWESB.

(5) Determination. The OMWESB shall make a determination based
on the eligibility standards included in this chapter and the applicable laws
of the State of Oregon. As part of its investigation, OMWESB may require
owners to provide information in addition to that requested on the applica-
tion forms. The applicant has the burden of proving that it is eligible for
certification and re-certification at all levels of review. Applicants shall be
notified by mail promptly after a decision has been made. Where the
OMWESB has denied an application, the letter shall set forth the specific
reasons for the denial. Certification may be revoked at any time if the
OMWESB determines that the ESB no longer meets the eligibility stan-
dards. The ESB shall notify OMWESB within 30 days of any changes in its
ownership which may affect its continued eligibility as an ESB. Failure to
notify OMWESB may result in denial/decertification.

(6) The applicable emerging small business size standard for each
applicant set out in OAR 445-050-0115(1)(b) shall be determined by the
firm’s primary area of work. Registration of the firm with Construction
Contractors and/or Landscape Contractors Board will establish a firm as a
construction firm. A construction-related trucking firm will also be consid-

ered a construction firm for the purposes of this program.
Stat. Auth.: ORS 200.055
Stats. Implemented: ORS 200.055
Hist.: BAD 1997, f. & cert. ef. 5-20-97; MWESB 2-1998, f. & cert. ef. 12-11-98,
Renumbered from 121-050-0125; MWESB 1-2000, f. 11-7-00, cert. ef. 12-1-00; MWESB 1-
2005(Temp), f. & cert. ef. 12-29-05 thru 6-27-06; MWESB 1-2006, f. & cert. ef. 6-15-06

445-050-0135
Recertification

(1) Certification as an ESB is valid for three years from the date of
certification.

(2) A recertification notice shall be sent to certified ESBs 60 days
prior to expiration of current certification. The ESB shall promptly return
the recertification application along with any requested documentation
(e.g., evidence of change in ownership; federal tax returns for the last year,
etc.). Recertification is not automatic. The applicant must demonstrate that
their business still meets the criteria set out in OAR 445-050-0105 through
445-050-0165.

(3) The signed and notarized recertification application shall be
reviewed by the OMWESB staff to determine the ESB’s continued eligi-
bility. A request to verify information submitted to OMWESB may be
required.

(4) Failure to return the completed recertification application by the
expiration date shall result in administrative closure of the file.

(5) Firms may only be certified as an ESB for a maximum of twelve
consecutive years from original certification date or 13 years for tier 1 firms
that meet the criteria for eligibility standards under OAR 445-050-0115(d).
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(6) An annual affidavit of “no change” will be sent to the firm approx-
imately 30 days prior to the one-year and two-year anniversaries of the cer-
tification date. The completed affidavit, along with federal tax information
for the previous year, and documentation of any changes, must be submit-

ted prior to the anniversary date, or the firm will be decertified.
Stat. Auth.: ORS 200.055
Stats. Implemented: ORS 200.055
Hist: BAD 1997, f. & cert. ef. 5-20-97; MWESB 2-1998, f. & cert. ef. 12-11-98,
Renumbered from 121-050-0135; MWESB 1-2000, f. 11-7-00, cert. ef. 12-1-00; MWESB 1-
2005(Temp), f. & cert. ef. 12-29-05 thru 6-27-06; MWESB 1-2006, f. & cert. ef. 6-15-06

Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Rule Caption: Adoption of new Respiratory Protection standard in
Agriculture.

Adm. Order No.: OSHA 3-2006

Filed with Sec. of State: 6-7-2006

Certified to be Effective: 3-1-07

Notice Publication Date: 4-1-06

Rules Adopted: 437-004-1041

Rules Repealed: 437-004-1040

Subject: The Respiratory Protection Standard was reworded for clar-
ity and plain language, and to bring the rules up to Division 2/1 stan-
dards having one rule for all respirator users. Summary of changes:

* There are new requirements for voluntary use of respirators. You
must provide respirator users with the information contained in
Appendix D, and have a medical evaluation required for respirators
with the exception of filtering face-pieces and have cleaning, stor-
ing and maintenance procedures in the program.

* There is a requirement for annual fit-testing of required use of
respirators.

e There is a change from annual medical evaluations to a medical
evaluations before the first fit-test.

* New appendices A, B1, B2 and D were added for procedures on
fit-testing (A), user seal check (B1) and proper cleaning (B2) the
medical questionnaire was moved to (C) and voluntary use infor-
mation (D). The mandatory appendices C and D are also in Spanish.

* There is a section on interior structural firefighting requiring the
two in two out rules.

* Training is required annually.

* A change out schedule for canisters and cartridges is required.
Rules Coordinator: Sue C. Joye—(503) 947-7449

437-004-1041
Respiratory Protection.

(1) Permissible practice.

(a) To control occupational diseases caused by contaminated air, the
best method is to prevent contamination with engineering controls. When
this approach is not feasible, employers must comply with this standard.

(b) You must provide respirators to all employees when it is necessary
to protect their health. Respirators must be appropriate for the hazard. You
must also have an effective respirator program that includes at least the
requirements of this standard. (See paragraph (3)).

(2) Definitions. The following definitions apply to this standard.

(a) Air-purifying respirator is a respirator with an air-purifying filter,
cartridge, or canister that removes specific air contaminants by passing
ambient air through the air-purifying element.

(b) Atmosphere-supplying respirator is a respirator that supplies the
user with breathing air from a source independent of the ambient atmos-
phere, and includes supplied-air respirators (SARs) and self-contained
breathing apparatus (SCBA) units.

(c) Canister or cartridge is a container with a filter, sorbent, or cata-
lyst, or combination of these items, that removes specific contaminants
from the air passed through the container.

(d) Demand respirator is an atmosphere-supplying respirator that
admits breathing air to the face piece only when inhalation creates a nega-
tive pressure inside the face piece.

(e) Elastomer (elastomeric) is an elastic substance like rubber or neo-
prene.

(f) Emergency situation is any event such as, but not limited to, equip-
ment failure, rupture of containers, or failure of control equipment that may
or does result in an uncontrolled significant release of an airborne contam-
inant.
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(g) Employee exposure is exposure to a concentration of an airborne
contaminant that would occur if the employee were not using respiratory
protection.

(h) End-of-service-life indicator (ESLI) is a device, on the cartridge,
that warns respirator users when their respirator is near the end of its abili-
ty to protect them. For example, an indicator on the cartridge will change
to warn the user that the cartridge sorbent material is nearing saturation and
is no longer effective.

(i) Engineering control measures are methods to eliminate or control
employee exposure to the hazard; e.g., substitution of a less toxic material,
general or local ventilation and enclosing the operation.

(j) Escape-only respirator is a respirator only for use during emer-
gency exit.

(k) Filter or air purifying element is a respirator component (e.g., can-
ister or cartridge) that removes solid or liquid aerosols from the inspired air.

(1) Filtering face piece (dust mask) is a tight fitting negative pressure
particulate respirator with a filter as an integral part of the face piece or with
the entire face piece made of the filtering medium.

(m) Fit factor is a quantitative estimate of the fit of a particular respi-
rator to a specific person, and typically estimates the ratio of the concen-
tration of a substance in ambient air to its concentration inside the respira-
tor when worn. Instrumentation is used with ambient air as the “test agent”
to quantify the respirator fit. See appendix A.

(n) Fit test is the use of procedures in Appendix A to qualitatively or
quantitatively evaluate the fit of a respirator on a person. (See also
Qualitative fit test QLFT and Quantitative fit test QNFT.)

(o) Helmet is a rigid respirator covering that also provides head pro-
tection against impact and penetration.

(p) High efficiency particulate air (HEPA) filter is a filter that is at
least 99.97 percent efficient in removing monodisperse particles of 0.3
micrometers in diameter. The equivalent NIOSH 42 CFR 84 particulate fil-
ters are the N100, R100, and P100 filters.

(q) Hood is a respirator covering that completely covers the head and
neck and may also cover portions of the shoulders and torso.

(r) Immediately dangerous to life or health (IDLH) is an atmosphere
that poses an immediate threat to life, would cause irreversible adverse
health effects, or would impair an individual’s ability to escape from a dan-
gerous atmosphere.

(s) Interior structural firefighting is the physical activity of fire sup-
pression, rescue or both, inside of buildings or enclosed structures which
are involved in a fire situation beyond the incipient stage.

(t) Loose-fitting face piece is a respiratory covering that forms a par-
tial seal with the face, e.g., hood.

(u) Negative pressure respirator (tight fitting) is a respirator in which
the air pressure inside the face piece is negative during inhalation with
respect to the ambient air pressure outside the respirator.

(v) Oxygen deficient atmosphere is an atmosphere with an oxygen
content less than 19.5 percent by volume.

(w) Physician or other licensed health care professional (PLHCP) is a
person whose legally permitted scope of practice (i.e., license, registration,
or certification) allows them to independently provide, or be delegated to
provide, some or all of the health care services required by this standard.

(x) Positive pressure respirator is a respirator in which the pressure
inside the respiratory covering is higher than the air pressure outside the
respirator.

(y) Powered air-purifying respirator (PAPR) is an air-purifying respi-
rator that uses a blower to force the ambient air through air-purifying ele-
ments to the inlet covering.

(z) Pressure demand respirator is a positive pressure atmosphere-sup-
plying respirator that admits breathing air to the face piece when inhalation
reduces the positive pressure inside the face piece.

(aa) Qualitative fit test (QLFT) is a pass/fail fit test to assess the ade-
quacy of respirator fit that relies on the individual’s response to the test
agent. See Appendix A.

(bb) Quantitative fit test (QNFT) is an assessment of the adequacy of
respirator fit by numerically measuring the amount of leakage into the res-
pirator. See Appendix A.

(cc) Respirator covering is that part of a respirator that forms the pro-
tective barrier between the user’s respiratory tract and an air-purifying
device or breathing air source, or both. It may be a face piece, helmet, hood,
suit, or a mouthpiece respirator with nose clamp.

(dd) Self-contained breathing apparatus (SCBA) is an atmosphere-
supplying respirator for which user carries the breathing air source.

(ee) Service life is the period of time that a respirator, filter or sorbent,
or other respiratory equipment adequately protects the wearer.

(ff) Supplied-air respirator (SAR) or airline respirator is an atmos-
phere-supplying respirator for which the source of breathing air is not car-
ried by the user.
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(gg) Tight-fitting face piece is a respirator covering that forms a com-
plete seal with the face, e.g., half mask or full-face piece.

(hh) User seal check is an action by the respirator user to determine if
the respirator is properly seated to the face. See appendix B-1.

(3) Respiratory protection program.

(a) When respirators are necessary to protect the health of workers or
when you require workers to wear them, you must have an effective, writ-
ten respiratory protection program, managed by a knowledgeable person,
with procedures specific to your work site. Keep the program updated to
reflect changes in conditions that require the use of respirators. You must
include at least these points:

(A) Procedures for selecting respirators for use in the workplace;

(B) Medical evaluations of employees require to use respirators;

(C) Fit testing procedures for tight-fitting respirators;

(D) Procedures for proper use of respirators in routine and reasonably
foreseeable emergency situations;

(E) Procedures and schedules for cleaning, disinfecting, storing,
inspecting, repairing, discarding, and otherwise maintaining respirators;

(F) Procedures to ensure adequate air quality, quantity, and flow of
breathing air for atmosphere-supplying respirators;

(G) Training of employees in the respiratory hazards to which they are
potentially exposed during routine and emergency situations;

(H) Training of employees in the proper use of respirators, including
putting on and removing them, any limitations on their use, and their main-
tenance; and

(I) Procedures for regularly evaluating the effectiveness of the pro-
gram.

(b) The employer must provide respirators, training, and medical
evaluations at no cost to the employee.

(c) Where respirator use is voluntary:

(A) You may provide respirators to employees who request them or
they may use their own respirators. If you allow this voluntary use, you
must determine that it will not create a hazard to the user. You must provide
the voluntary user with the information in Appendix D, and;

(B) You must have a limited written respiratory program for voluntary
users. It must include those parts of the standard necessary to ensure that:

(i) The user is medically able to use it without creating a hazard to
themselves. Use of respirators other than dust masks require medical eval-
uations.

(ii) The program includes proper cleaning, storing and maintenance.

EXCEPTION: No program is necessary for voluntary users who only

use dust masks (filtering face pieces).

(4) Selection of respirators. Identify and evaluate the respiratory haz-
ard(s) including a reasonable estimate of employee exposures and an iden-
tification of the contaminant’s chemical state and physical form. You must
treat atmospheres with the potential for IDLH conditions as an IDLH haz-
ard and provide appropriate respiratory protection.

(a) General requirements.

(A) You must evaluate respiratory hazards, conditions in the work-
place and user factors, then select and provide the appropriate respirators.

(B) All respirators must have NIOSH certification and all use must
conform to that certification.

(C) Respirators must correctly fit and be acceptable to the user.

(b) Respirators for IDLH atmospheres.

(A) Provide the following respirators for employee use in IDLH
atmospheres:

(1) A full face piece pressure demand SCBA certified by NIOSH for a
minimum service life of 30 minutes, or

(ii) A combination full-face piece pressure demand supplied-air respi-
rator (SAR) with auxiliary self-contained air supply.

(B) Respirators only for escape from IDLH atmospheres must have
NIOSH certification for escape from the atmosphere of use.

(C) Treat all oxygen-deficient atmospheres as IDLH. EXCEPTION:
If you can demonstrate that, under all foreseeable conditions, the oxygen
concentration will stay within the ranges in Table II (i.e., for the altitudes
set out in the table), then use any atmosphere-supplying respirator.

(c) Respirators for atmospheres that are not IDLH.

(A) Provide respirators adequate to protect the health of workers and
ensure compliance with all other OR-OSHA requirements, under routine
and reasonably foreseeable emergency situations.

(i) Assigned Protection Factors (APFs) (Reserved)

(i) Maximum Use Concentration (MUC) (Reserved)

(B) The respirator must be appropriate for the chemical state and
physical form of the contaminant.

(C) For protection against gases and vapors, provide:

(i) An atmosphere-supplying respirator, or

(ii) An air-purifying respirator, if:
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(I) It has and end-of-service-life indicator (ESLI) certified by NIOSH
for the contaminant; or

(II) If there is no ESLI appropriate for your conditions, implement a
change schedule for canisters and cartridges that is based on objective
information or data that will ensure that canisters and cartridges are
changed before the end of their service life. Describe in the respirator pro-
gram the information and data relied on and the basis for the canister and
cartridge change schedule and the basis for reliance on the data.

(NOTE: The Worker Protection Standard contains criteria for specific

change out schedules for respirator canisters and cartridges. See OAR

437-002-170.240.)

(D) For protection against particulates, provide:

(i) An atmosphere-supplying respirator; or

(ii) An air-purifying respirator with a filter certified by NIOSH under
30 CFR part 11 as a high efficiency particulate air (HEPA) filter, or an air-
purifying respirator with a filter certified for particulates by NIOSH under
42 CFR part 84; or

(iii) For contaminants consisting primarily of particles with mass
median aerodynamic diameters (MMAD) of at least 2 micrometers, an air-
purifying respirator with any filter certified for particulates by NIOSH.
[Table not included. See ED. NOTE.]

(5) Medical evaluation.

(a) General. You must provide medical evaluations to determine
workers’ ability to use a respirator safely. Do this before the worker’s fit test
and before any work requiring respirator use. The employer may discontin-
ue an employee’s medical evaluations when the employee no longer uses a
respirator.

(b) Medical evaluation procedures.

(A) Use a physician or other licensed health care professional
(PLHCP) to do the evaluations using either a medical questionnaire or an
initial examination that produces the same information as in Appendix C.

(c) Follow-up medical examination.

(A) If the PLHCP reports that the employee needs a follow-up exam-
ination because of a positive response to any of questions 1 through 8 of the
questionnaire in Appendix C or if their initial exam caused the need for a
follow-up, you must ensure that they get the opportunity for the examina-
tion. NOTE: If the employee refuses the examination, they may not work
in jobs that require a respirator.

(d) Administration of the medical questionnaire and examinations.

(A) You must allow the employee to complete the questionnaire in a
way that protects the confidentiality of the information. Employers are not
to see the answers or review the completed form. You must allow employ-
ees to complete the form during normal working hours or at a time and
place convenient to them. If employees need help, allow them to ask your
PLHCP or anybody other than their employer or representatives of their
employer.

(B) The employer must provide the employee with an opportunity to
discuss the questionnaire and examination results with the PLHCP.

(e) Supplemental information for the PLHCP.

(A) You must give the PLHCP the following information before they
make any recommendation about a worker’s ability to use a respirator.

(i) The type and weight of the respirator the employee will use;

(i) How long and how often the employee will use the respirator
(including use for rescue and escape);

(iii) The expected physical work effort;

(iv) Additional protective clothing and equipment to be worn; and

(v) Temperature and humidity extremes that may exist during use.

(B) You need not provide information more than once if it is
unchanged.

(C) You must provide a copy of your written respiratory program and
this standard to the PLHCP. Note to Paragraph (5)(e)(C): When the employ-
er replaces a PLHCP, the employer must ensure that the new PLHCP has
this information, either by providing the documents directly to the PLHCP
or having the documents transferred from the former PLHCP to the new
PLHCP. However, OR-OSHA does not expect employers to have employ-
ees medically reevaluated solely because there is a new PLHCP.

(f) Medical determination. In determining the employee’s ability to
use a respirator, the employer must:

(A) Obtain a written recommendation about the employee’s ability to
use the respirator from the PLHCP. The recommendation must provide only
the following information:

(i) Any limitations on respirator use relating to the medical condition
of the employee, or relating to the workplace conditions, including whether
or not the employee is medically able to use the respirator;

(ii) The need, if any, for follow-up medical evaluations; and

(iii) A statement that the PLHCP gave a copy of the recommendation
to the worker.
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(B) If the respirator is a negative pressure respirator and the PLHCP
finds that using it would increase the employee’s health risk, the employer
must provide a PAPR until a subsequent evaluation clears the employee for
another type.

(g) Additional medical evaluations. At a minimum, the employer must
provide additional medical evaluations that comply with this standard if:

(A) An employee reports medical signs or symptoms related to abili-
ty to use a respirator;

(B) A PLHCP, supervisor, or the knowledgeable person informs the
employer that an employee needs a reevaluation; or

(C) Information from the respiratory protection program, including
observations made during fit testing and program evaluation, indicates a
need for employee reevaluation; or

(D) A change occurs in work conditions (e.g., physical work effort,
protective clothing, temperature) that may result in a substantial increase in
the physiological burden to the employee.

(6) Fit testing.

(a) You must be certain that employees using a tight-fitting face piece
respirator pass a qualitative fit test (QLFT) or quantitative fit test (QNFT),
using the same make, model, style and size respirator, The fit test must
comply with this standard.

(b) Workers using a tight-fitting face piece respirator must renew their
fit test annually, before initial use and when they change to another type,
style, model or make.

(c) You must do a new fit test on any worker when they or a PLCHP
report or you observe any change in the worker’s physical condition that
could affect the respirator fit.

(d) If after passing a QLFT or QNFT, the employee notifies the
employer, supervisor, or PLHCP that the fit of the respirator is unaccept-
able, you must give them a reasonable opportunity to select a different res-
pirator face piece and redo the fit test.

(e) All fit tests must comply with the Appendix A to this standard.

(f) Do not use qualitative fit tests (QLFT) for negative pressure air
purifying respirators for use in atmospheres where the contaminant could
be more than 10 times the permissible exposure limit (PEL).

(g) A QNFT fit factor of 100 or more for tight fitting half face piece
or a fit factor of 500 for tight fitting full face piece respirators is necessary
to pass a quantitative fit test.

(h) For both negative and positive pressure respirators that are tight-
fitting, atmosphere-supplying types or powered air-purifying, use only neg-
ative pressure quantitative or qualitative fit tests, testing only in the nega-
tive pressure mode.

(A) Do qualitative fit testing of these respirators by temporarily con-
verting the respirator user’s actual face piece into a negative pressure res-
pirator with appropriate filters, or by using an identical negative pressure
air-purifying respirator face piece with the same sealing surfaces as a sur-
rogate for the atmosphere-supplying or powered air-purifying respirator
face piece.

(B) Do quantitative fit testing of these respirators by modifying the
face piece to allow sampling inside the face piece in the breathing zone of
the user, midway between the nose and mouth. Do this by installing a per-
manent sampling probe onto a surrogate face piece, or by using a sampling
adapter designed to temporarily provide a way to sample air from inside the
face piece.

(C) Before returning a face piece to normal use, completely remove
any modifications done for fit testing, and restore the face piece to NIOSH-
approved.

(7) Use of respirators.

(a) Face piece seal protection.

(A) Workers who must wear tight-fitting face pieces may not have
either of the following:

(i) Facial hair between the sealing surface and face or anything that
interferes with the valve function; or

(ii) Any other condition that interferes with the face-to-face piece seal
or valve function.

(B) If an employee wears glasses or goggles or other personal protec-
tive equipment, the employer must ensure that it does not interfere with the
seal of the face piece to the face of the user.

(C) Employers must train workers who wear respirators on the need
for and technique of doing a user seal check before every use. This training
must include the procedures in Appendix B-1 or the recommendations of
the respirator manufacturer.

(b) Continuing respirator effectiveness.

(A) You must evaluate the effectiveness of a respirator when there is
a change in work area conditions or degree of employee exposure or stress
that may affect respirator effectiveness.

(B) You must ensure that employees leave the respirator use area:

July 2006: Volume 45, No. 7



ADMINISTRATIVE RULES

(i) To wash their faces and respirator face pieces as necessary to pre-
vent eye or skin irritation associated with respirator use; or

(ii) If they detect vapor or gas breakthrough, changes in breathing
resistance, or leakage of the face piece; or

(iii) To replace the respirator or the filter, cartridge, or canister ele-
ments.

(C) If the employee detects vapor or gas breakthrough, changes in
breathing resistance, or leakage of the face piece, the employer must
replace or repair the respirator before allowing the employee to return to the
work area.

(c) Procedures for IDLH atmospheres. For all IDLH atmospheres, the
employer must ensure that:

(A) One employee or, when needed, more than one employee is out-
side the IDLH atmosphere;

(B) Visual, voice, or line communication is continuous between the
employee(s) in the IDLH atmosphere and the employee(s) outside the
IDLH atmosphere;

(C) The employee(s) outside the IDLH atmosphere have the training
and equipment to provide effective emergency rescue;

(D) The employer or designee is notified before the employee(s) out-
side the IDLH atmosphere enter the IDLH atmosphere to provide emer-
gency rescue;

(E) The employer or designee authorized to do so by the employer,
once notified, provides necessary assistance appropriate to the situation;

(F) Employee(s) outside the IDLH atmospheres have:

(i) Pressure demand or other positive pressure SCBAs, or a pressure
demand or other positive pressure supplied-air respirator with auxiliary
SCBA; and either

(ii) Appropriate retrieval equipment for removing the employee(s)
who enter(s) these hazardous atmospheres where retrieval equipment
would contribute to the rescue of the employee(s) and would not increase
the overall risk resulting from entry; or

(iii) Equivalent means for rescue when there is no requirement for
retrieval equipment under paragraph (g)(3)(vi)(B).

(d) Procedures for interior structural firefighting. If you require your
workers to fight interior structural fires, paragraph (7)(c) applies. You must
do the following:

(A) At least two employees enter the IDLH atmosphere and remain in
visual or voice contact with one another at all times; and

(B) At least two employees are located outside the IDLH atmosphere;
and

(C) All employees engaged in interior structural firefighting use
SCBA’s. Note 1 to paragraph (7): One of the two individuals located out-
side the IDLH atmosphere may be assigned to an additional role, such as
incident commander in charge of the emergency or safety officer, so long
as this individual is able to perform assistance or rescue activities without
jeopardizing the safety of health of any firefighter working at the incident.
Note 2 to paragraph (7): Nothing in this section is meant to preclude fire-
fighters from performing emergency rescue activities before an entire team
has assembled.

(8) Maintenance and care of respirators.

(a) Cleaning and disinfecting. You must provide each respirator user
with a respirator that is clean, sanitary, and in good working order. You also
must ensure that respirators are clean and disinfected using the procedures
in Appendix B-2, or procedures recommended by the respirator manufac-
turer, if they are of equivalent effectiveness. Clean and disinfect the respi-
rators at the following intervals:

(A) Clean and disinfect respirators for exclusive use of one worker as
often as necessary to keep them sanitary;

(B) Clean and disinfect respirators for use by more than one worker
after each use;

(C) Clean and disinfect emergency use respirators after each use; and

(D) Clean and disinfect fit test and training respirators after each use.

(b) Storage. Store all respirators as follows:

(A) Store all respirators to protect them from damage, contamination,
dust, sunlight, extreme temperatures, excessive moisture, damaging chem-
icals, and to prevent deformation of the face piece and exhalation valve.

(B) In addition to the requirements of paragraph (h)(2)(i), keep emer-
gency respirators:

(i) Accessible to the work area;

(ii) In compartments or in covers clearly marked as containing emer-
gency respirators; and

(iii) In accordance with any applicable manufacturer instructions.

(c) Inspection.

(A) The employer must require respirator inspections as follows:

(i) Inspect all routine use respirators before each use and during clean-
ing;
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(ii) Inspect emergency use respirators at least monthly and according
to the manufacturer’s recommendations. Check for proper function before
and after each use; and

(iii) Inspect escape respirators before taking them into the area for
possible use.

(B) The employer must ensure that respirator inspections include the
following:

(1) A check of respirator function, tightness of connections, and the
condition of the various parts including, but not limited to, the face piece,
head straps, valves, connecting tube, and cartridges, canisters or filters; and

(i) A check of elastomeric parts for pliability and signs of deteriora-
tion.

(C) In addition to the requirements of paragraphs (h)(3)(i) and (ii),
inspect self-contained breathing apparatus monthly. Keep air and oxygen
fully charged and recharge them when the pressure falls to 90 percent of the
manufacturer’s recommended pressure level. Be certain the regulator and
warning devices work properly.

(D) For emergency use respirators, the employer must:

(i) Certify the respirator by documenting the date of inspection, the
name (or signature) of the inspector, the findings, required remedial action,
and a serial number or other means of identifying the respirator; and

(i) Provide this information on a tag or label attached to the respira-
tor storage compartment, or keep it with the respirator, or include it in paper
or electronic inspection reports. Keep this information until the next report
replaces it.

(d) Repairs. Do not use respirators that fail an inspection or are oth-
erwise defective. Discard or repair them according to these procedures:

(A) Only people with appropriate training may repair or adjust respi-
rators. They must use only the manufacturer’s NIOSH-approved parts for
the particular respirator;

(B) Repairs must conform to the manufacturer’s recommendations;

(C) Only the manufacturer or a technician trained by the manufactur-
er may repair or adjust the reducing and admission valves, regulators and
alarms.

(9) Breathing air quality and use.

(a) The employer must ensure or have their supplier certify that com-
pressed air, compressed oxygen, liquid air, and liquid oxygen used for res-
piration meets the following specifications:

(A) Compressed and liquid oxygen must meet the United States
Pharmacopoeia requirements for medical or breathing oxygen; and

(B) Compressed breathing air must meet at least the requirements for
Grade D breathing air described in ANSI/Compressed Gas Association
Commodity Specification for Air, G-7.1-1989, to include:

(i) Oxygen content (v/v) of 19.5 —23.5 percent;

(ii) Hydrocarbon (condensed) content of 5 milligrams per cubic meter
of air or less;

(iii) Carbon monoxide (CO) content of 10 ppm or less;

(iv) Carbon dioxide content of 1,000 ppm or less; and

(v) Lack of noticeable odor.

NOTE: Do not fill your own air vessels unless they and the contents

meet all the requirements of this standard

(b) Do not use compressed oxygen in respirators that previously held
compressed air.

(c) The employer must ensure that the oxygen concentrations more
than 23.5 percent are used only in equipment designed for oxygen service
or distribution.

(d) The employer must ensure that cylinders to supply breathing air to
respirators meet the following requirements:

(A) Cylinders must comply with the Shipping Container Specification
Regulations of the Department of Transportation (49 CFR part 173 and part
178);

(B) Cylinders of purchased breathing air have a certificate of analysis
from the supplier that the breathing air meets the requirements for Grade D
breathing air; and

(C) The moisture content in the cylinder does not exceed a dew point
of -50 degrees F. (-45.6 degrees C.) at 1 atmosphere pressure.

(e) The employer must ensure that compressors supplying breathing
air to respirators:

(A) Prevent entry of contaminated air into the air-supply system;

(B) Minimize moisture content so that the dew point at 1 atmosphere
pressure is 10 degrees F. (5.56 degrees C.) below the ambient temperature;

(C) Have suitable in-line air-purifying sorbent beds and filters to fur-
ther ensure breathing air quality. Maintain and replace sorbent beds and fil-
ters according to the manufacturer’s instructions.

(D) Have a tag at the compressor showing the most recent change date
and the signature of the authorized person who did the change.

(f) For compressors that are not oil-lubricated, ensure that carbon
monoxide levels in the breathing air do not exceed 10 ppm.
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(g) For oil-lubricated compressors, use only a high-temperature or
carbon monoxide alarm, or both, to monitor carbon monoxide levels. If you
use only high-temperature alarms, monitor the air supply often enough to
prevent carbon monoxide in the breathing air from exceeding 10 ppm.

(h) The employer must ensure that breathing air couplings are incom-
patible with outlets for nonrespirable worksite air or other gas systems. Do
not allow any asphyxiating substance to get into breathing airlines.

(i) Use only breathing gas containers with marking that comply with
the NIOSH respirator certification standard, 42 CFR part 84.

(10) Identification of filters, cartridges, and canisters. The employer
must ensure that all filters, cartridges and canisters have labels and color
codes that comply with the NIOSH standards and that the label remains in
place and legible.

(11) Training and information.

(a) The employer must ensure that each employee can demonstrate
knowledge of at least the following:

(A) Why the respirator is necessary and how improper fit, use, or
maintenance can compromise the protective effect of the respirator;

(B) What the limitations and capabilities of the respirator are;

(C) How to use the respirator effectively in emergency situations,
including situations in which the respirator malfunctions;

(D) How to inspect, put on and remove, use, and check the seals of
the respirator;

(E) What the procedures are for maintenance and storage of the res-
pirator;

(F) How to recognize medical signs and symptoms that may limit or
prevent the effective use of respirators; and

(G) The general requirements of this rule.

(b) Training must be in a language or form that workers understand.

(c) Training must be complete before workers use respirators.

(d) Retrain respirator users annually and when these situations hap-
pen:

(A) Changes in the work or the type of respirator make previous train-
ing obsolete;

(B) Inadequacies in the employee’s knowledge or use of the respira-
tor indicate that they no longer have the basic understanding or skill; or

(C) Any other situation arises in which retraining appears necessary
to ensure safe respirator use.

(e) An employer who can demonstrate that a new employee has train-
ing within the last 12 months that addresses the elements in paragraph
(k)(1)(i) through (vii) does not have to repeat that training if, the employee
can demonstrate knowledge of those element(s). Previous training not
repeated initially by the employer must be provided no later than 12 months
from the date of the previous training.

(f) Provide every voluntary respirator user with the basic advisory
information in Appendix D. Any written or oral format is acceptable.

(12) Program evaluation.

(a) Evaluate the workplace as necessary to ensure effective use of the
current written program.

(b) Regularly consult your users to get their views on your program’s
effectiveness and to identify problems. Correct the problem. Things to
assess include at least:

(A) Respirator fit (including the ability to use the respirator without
interfering with effective workplace performance);

(B) Users have and use the correct respirator for their exposure haz-
ards;

(C) Proper respirator use; and

(D) Proper respirator maintenance.

(13) Recordkeeping.

(a) Medical evaluation. Retain and make available, according to 437-
002-1910.1020, all medical evaluations required by this standard.

(b) Fit testing.

(A) You must keep a record of qualitative and quantitative fit tests for
each user including:

(i) The name or identification of the employee;

(ii) Type of fit test;

(iii) Specific make, model, style, and size of respirator tested;

(iv) Date of test; and

(v) The pass/fail results for QLFTs or the fit factor and strip chart
recording or other recording of the test results for QNFTs.

(B) Keep fit test records until records of a new test replace them.

(c) You must keep a written copy of your current respirator program.

(d) On request, you must make written records required by this stan-
dard, available to the OR-OSHA Administrator or their designee for exam-
ination or copying.

(14) Appendices.

(a) Compliance with Appendix A, Appendix B-1, Appendix B-2, and
Appendix C of this rule is mandatory.
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(b) Appendix D of this rule is mandatory and does not create any addi-
tional obligations or detract from any existing obligations.
(15) Effective Date. OAR 437-004-1041, Respiratory Protection, is

effective March 1, 2007.
[ED. NOTE: Tables referenced are available from the agency.]
[ED. NOTE: Appendix referenced are available from the agency.]
Stat. Auth.: ORS 654.025(2), 656.726(4).
Stats. Implemented: ORS 654.001 - 654.295.
Hist.: OSHA 3-2006, f. 6-7-06, cert. ef. 3-1-07

Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Rule Caption: Amendment of workers” compensation rules affect-
ing unjured workers, employers, medical providers, insurers, and
others.

Adm. Order No.: WCD 5-2006

Filed with Sec. of State: 6-15-2006

Certified to be Effective: 7-1-06

Notice Publication Date: 5-1-06

Rules Amended: 436-010-0005, 436-010-0210, 436-010-0220, 436-
010-0230, 436-010-0240, 436-010-0265, 436-010-0275, 436-010-
0280, 436-055-0008, 436-055-0070, 436-055-0085, 436-055-0110,
436-060-0035, 436-060-0095, 436-070-0020

Rules Repealed: 436-055-0120, 436-070-0020(T)

Subject: These rules have been amended to:

* (OAR 436-010-0220) Clarify that referrals to a specialist physi-
cian by an attending physician or authorized nurse practitioner must
be written. Clarify that the referral includes authority for the spe-
cialist physician to provide services and treatment unless the refer-
ral includes limitations;

¢ (OAR 436-010-0230) Clarify that any consent form for atten-
dance by an employer representative at a worker’s medical exam
must be written in a way that allows the worker to understand it and
to overcome language or cultural differences;

* (OAR 436-010-0265):

-State the criteria for a person to be added to the list of qualified
independent medical examination (IME) providers;

-Describe training requirements for IME providers;

-State the criteria for removal of an IME provider from the list;

-Establish the curriculum to be used to train IME providers;

- Disallow use of IME reports from providers who are not on the
director’s IME provider list;

- Eliminate the seven-day time frame for an IME provider to send
the examination report to the insurer;

* (OAR 436-010-0265 & 436-060-0095) Require that insurers and
IME providers give workers survey forms to report their IME expe-
riences to the Workers’ Compensation Division;

* (436-010-0275) Require that the insurer forward information to
the appropriate managed care organization if the information was
sent to the insurer in error;

* (OAR 436-055-0008) Reflect the requirement, effective January
1, 2006, that hearings on workers’ compensation matters previous-
ly processed by the Office of Administrative Hearings have been
transferred to the Workers” Compensation Board;

* (OAR 436-055-0085) Clarify that specific training for renewal
of claims examiner certification can be approved if it covers some,
but not necessarily all, of the components listed in OAR 436-055-
0085(2);

* (OAR 436-055-0120) Repeal specific requirements affecting
service of orders by the director; and

* (OAR 436-070-0020) Clarify the criteria for issuance of a Fail-
ure to File Notice or Notice of Audit Findings.

Direct questions to: Fred Bruyns, Rules Coordinator; phone 503-
947-7717; fax 503-947-7581; or e-mail fred.h.bruyns @state.or.us.
Rules are available on the internet: http://www.wcd.oregon.gov/
policy/rules/rules.html

For a copy of the rules, contact Publications at 503-947-7627, Fax
503-947-7630.

Rules Coordinator: Fred Bruyns—(503) 947-7717
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436-010-0005
Definitions

For the purpose of these rules, OAR 436-009 and 436-015, unless the
context otherwise requires:

(1) “Administrative Review” means any decision making process of
the director requested by a party aggrieved with an action taken under these
rules except the hearing process described in OAR 436-001.

(2) “Attending Physician” means a doctor or physician who is prima-
rily responsible for the treatment of a worker’s compensable injury or ill-
ness and who is:

(a) A medical doctor or doctor of osteopathy licensed under ORS
677.100 to 677.228 by the Board of Medical Examiners for the State of
Oregon or an oral surgeon licensed by the Oregon Board of Dentistry;

(b) A medical doctor, doctor of osteopathy, or oral surgeon practicing
in and licensed under the laws of another state;

(c) For a period of 30 days from the date of first chiropractic visit on
the initial claim or for 12 chiropractic visits, during that 30 day period,
whichever first occurs, a doctor or physician licensed by the State Board of
Chiropractic Examiners for the State of Oregon;

(d) For a period of 30 days from the date of first chiropractic visit on
the initial claim or for 12 chiropractic visits during that 30 day period,
whichever first occurs, a doctor or physician of chiropractic practicing and
licensed under the laws of another state; or

(e) Any medical service provider authorized to be an attending physi-
cian in accordance with a managed care organization contract.

(3) “Authorized nurse practitioner” means a nurse practitioner
licensed under ORS 678.375 to 678.390 who has certified to the director
that the nurse practitioner has reviewed informational materials about the
workers’ compensation system provided by the director and has been
assigned an authorized nurse practitioner number by the director.

(4) “Board” means the Workers” Compensation Board and includes its
Hearings Division.

(5) “Chart note” means a notation made in chronological order in a
medical record in which the medical service provider records such things
as subjective and objective findings, diagnosis, treatment rendered, treat-
ment objectives, and return to work goals and status.

(6) “Coordinated Health Care Program” means an employer program
providing for the coordination of a separate policy of group health insur-
ance coverage with the medical portion of workers” compensation cover-
age, for some or all of the employer’s workers, which provides the worker
with health care benefits even if a worker’s compensation claim is denied.

(7) “Current Procedural Terminology” or “CPT”® means the Current
Procedural Terminology codes and terminology most recently published by
the American Medical Association unless otherwise specified in these rules.

(8) “Customary Fee” means a fee that falls within the range of fees
normally charged for a given service.

(9) “Days” means calendar days.

(10) “Direct control and supervision” means the physician is on the
same premises, at the same time, as the person providing a medical service
ordered by the physician. The physician can modify, terminate, extend, or
take over the medical service at any time.

(11) “Division” means the Workers’ Compensation Division of the
Department of Consumer and Business Services.

(12) “Eligible” means an injured worker who has filed a claim and is
employed by an employer who is located in an MCO’s authorized geo-
graphical service area, covered by an insurer who has a contract with that
MCO. “Eligible” also includes a worker with an accepted claim having a
date of injury prior to contract when that worker’s employer later becomes
covered by an MCO contract.

(13) “Enrolled” means an eligible injured worker has received notifi-
cation from the insurer that the worker is being required to treat under the
auspices of the MCO. However, a worker may not be enrolled who would
otherwise be subject to an MCO contract if the worker’s primary residence
is more than 100 miles outside the managed care organization’s certified
geographical service area.

(14) “First Chiropractic Visit” means a worker’s first visit to a chiro-
practic physician on the initial claim.

(15) “Health Care Practitioner” has the same meaning as a “medical
service provider.”

(16) “HCFA form 2552” (Hospital Care Complex Cost Report) means
the annual report a hospital makes to Medicare.

(17) “Hearings Division” means the Hearings Division of the
Workers’ Compensation Board.

(18) “Home Health Care” means medically necessary medical and
medically related services provided in the injured worker’s home environ-
ment. These services might include, but are not limited to, nursing care,
medication administration, personal hygiene, or assistance with mobility
and transportation.
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(19) “Hospital” means an institution licensed by the State of Oregon
as a hospital.

(20) “Initial Claim” means the first open period on the claim imme-
diately following the original filing of the occupational injury or disease
claim until the worker is first declared to be medically stationary by an
attending physician or authorized nurse practitioner. For nondisabling
claims, the “initial claim” means the first period of medical treatment
immediately following the original filing of the occupational injury or dis-
ease claim ending when the attending physician or authorized nurse practi-
tioner does not anticipate further improvement or need for medical treat-
ment, or there is an absence of treatment for an extended period.

(21) “Inpatient” means an injured worker who is admitted to a hospi-
tal prior to and extending past midnight for treatment and lodging.

(22) “Insurer” means the State Accident Insurance Fund Corporation;
an insurer authorized under ORS chapter 731 to transact workers’ compen-
sation insurance in the state; or, an employer or employer group that has
been certified under ORS 656.430 meeting the qualifications of a self-
insured employer under ORS 656.407.

(23) “Interim Medical Benefits” means those services provided under
ORS 656.247 on initial claims with dates of injury on or after January 1,
2002 that are not denied within 14 days of the employer’s notice of the
claim.

(24) “Mailed or Mailing Date,” for the purposes of determining time-
liness under these rules, means the date a document is postmarked.
Requests submitted by facsimile or “fax” are considered mailed as of the
date printed on the banner automatically produced by the transmitting fax
machine. Hand-delivered requests will be considered mailed as of the date
stamped or punched in by the Workers” Compensation Division. Phone or
in-person requests, where allowed under these rules, will be considered
mailed as of the date of the request.

(25) “Managed Care Organization” or “MCO” means an organization
formed to provide medical services and certified in accordance with OAR
chapter 436, division 015.

(26) “Medical Evidence” includes, but is not limited to: expert writ-
ten testimony; written statements; written opinions, sworn affidavits, and
testimony of medical professionals; records, reports, documents, laborato-
ry, X-ray and test results authored, produced, generated, or verified by med-
ical professionals; and medical research and reference material utilized,
produced, or verified by medical professionals who are physicians or med-
ical record reviewers in the particular case under consideration.

(27) “Medical Service” means any medical treatment or any medical,
surgical, diagnostic, chiropractic, dental, hospital, nursing, ambulances,
and other related services, and drugs, medicine, crutches and prosthetic
appliances, braces and supports and where necessary, physical restorative
services.

(28) “Medical Service Provider” means a person duly licensed to
practice one or more of the healing arts.

(29) “Medical Provider” means a medical service provider, a hospital,
medical clinic, or vendor of medical services.

(30) “Medical Treatment” means the management and care of a
patient for the purpose of combating disease, injury, or disorder.
Restrictions on activities are not considered treatment unless the primary
purpose of the restrictions is to improve the worker’s condition through
conservative care.

(31) “Non-attending Physician” means a medical service provider
who is not qualified to be an attending physician, or a chiropractor who no
longer qualifies as an attending physician under ORS 656.005 and subsec-
tions (2)(c) and (2)(d) of this rule.

(32) “Outpatient” means a worker not admitted to a hospital prior to
and extending past midnight for treatment and lodging. Medical services
provided by a health care provider such as emergency room services, obser-
vation room, or short stay surgical treatments which do not result in admis-
sion are also considered outpatient services.

(33) “Parties” mean the worker, insurer, MCO, attending physician,
and other medical provider, unless a specific limitation or exception is
expressly provided for in the statute.

(34) “Physical Capacity Evaluation” or “PCE” means an objective,
directly observed, measurement of a worker’s ability to perform a variety
of physical tasks combined with subjective analyses of abilities by worker
and evaluator. Physical tolerance screening, Blankenship’s Functional
Evaluation, and Functional Capacity Assessment will be considered to have
the same meaning as Physical Capacity Evaluation.

(35) “Physical Restorative Services” means those services prescribed
by the attending physician or authorized nurse practitioner to address per-
manent loss of physical function due to hemiplegia, a spinal cord injury, or
to address residuals of a severe head injury. Services are designed to restore
and maintain the injured worker to the highest functional ability consistent
with the worker’s condition. Physical restorative services are not services
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to replace medical services usually prescribed during the course of recov-
ery.

(36) “Report” means medical information transmitted in written form
containing relevant subjective or objective findings. Reports may take the
form of brief or complete narrative reports, a treatment plan, a closing
examination report, or any forms as prescribed by the director.

(37) “Residual Functional Capacity” means an individual’s remaining
ability to perform work-related activities despite medically determinable
impairment resulting from the accepted compensable condition. A residual
functional capacity evaluation includes, but is not limited to, capability for
lifting, carrying, pushing, pulling, standing, walking, sitting, climbing, bal-
ancing, bending/stooping, twisting, kneeling, crouching, crawling, and
reaching, and the number of hours per day the worker can perform each
activity.

(38) “Specialist Physician” means a licensed physician who qualifies
as an attending physician and who examines a worker at the request of the
attending physician or authorized nurse practitioner to aid in evaluation of
disability, diagnosis, and/or provide temporary specialized treatment. A
specialist physician may provide specialized treatment for the compensable
injury or illness and give advice and/or an opinion regarding the treatment
being rendered, or considered, for a workers’ compensable injury.

(39) “Usual Fee” means the medical provider’s fee charged the gen-
eral public for a given service.

(40) “Work Capacity Evaluation” or “WCE” means a physical capac-
ity evaluation with special emphasis on the ability to perform a variety of
vocationally oriented tasks based on specific job demands. Work Tolerance
Screening will be considered to have the same meaning as Work Capacity
Evaluation.

(41) “Work Hardening” means an individualized, medically pre-
scribed and monitored, work oriented treatment process. The process
involves the worker participating in simulated or actual work tasks that are
structured and graded to progressively increase physical tolerances, stami-

na, endurance, and productivity to return the worker to a specific job.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.000 et seq. & 656.005
Hist.: WCB 4-1976, f. 10-20-76, ef. 11-1-76; WCD 7-1978(Admin), f. & ef. 6-5-78; WCD
2-1980(Admin), f. 1-28-80, ef. 2-1-80; WCD 5-1982(Admin), f. 2-23-82, ef. 3-1-82; WCD
1-1984(Admin), f. & ef. 1-16-84; WCD 2-1985(Admin), f. 4-29-85, ef. 6-3-85; Renumbered
from 436-069-0005, 5-1-85; WCD 6-1985(Admin), f. 12-10-85, ef. 1-1-86; WCD 4-
1986(Admin), f. 6-26-86, ef. 7-1-86; WCD 2-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 1-
1988, f. 1-20-88, cert. ef. 2-1-88; WCD 1-1990, f. 1-5-90, cert. ef. 2-1-90; WCD 12-
1990(Temp), f. 6-20-90, cert. ef. 7-1-90; WCD 14-1990(Temp), f. & cert. ef. 7-20-91; WCD
16-1990(Temp), f. & cert. ef. 8-17-90; WCD 30-1990, f. 12-10-90, cert. ef. 12-26-90; WCD
11-1992, f. 6-11-92, cert. ef. 7-1-92; WCD 13-1994, f. 12-20-94, cert. ef. 2-1-95; WCD 12-
1996, f. 5-6-96, cert. ef. 6-1-96; WCD 11-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 13-2001,
f. 12-17-01, cert. ef. 1-1-02; WCD 9-2002, f. 9-27-02, cert. ef. 11-1-02; WCD 14-
2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-04; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-
04; WCD 2-2005, f. 3-24-05, cert. ef. 4-1-05; WCD 8-2005, f. 12-6-03, cert. ef. 1-1-06; WCD
5-2006, f. 6-15-06, cert. ef. 7-1-06

436-010-0210
Who May Provide Medical Services and Authorize Timeloss

(1) Attending physicians and authorized nurse practitioners may
authorize time loss and manage medical services subject to the limitations
of these rules. However, an MCO may designate any medical service
provider as an attending physician who may provide medical services to an
enrolled worker in accordance with ORS 656.260.

(2) Authorized primary care physicians and authorized nurse practi-
tioners may provide medical services to injured workers subject to the
terms and conditions of the governing MCO.

(3) Attending physicians and authorized nurse practitioners may pre-
scribe treatment or services to be carried out by persons licensed to provide
a medical service. Attending physicians may prescribe treatment or servic-
es to be carried out by persons not licensed to provide a medical service or
treat independently only when such services or treatment is rendered under
the physician’s direct control and supervision. Reimbursement to a worker
for home health care provided by a worker’s family member is not required
to be provided under the direct control and supervision of the attending
physician if the family member demonstrates competency to the satisfac-
tion of the attending physician.

(4) Physician assistants may provide compensable medical services
for a period of 30 days from the date of injury or 12 visits on the initial
claim, whichever occurs first. Thereafter, medical services provided are not
compensable without authorization of an attending physician. Additionally,
those physician assistants practicing in Type A, Type B, and Type C rural
hospital areas as specified in ORS 656.245, may authorize the payment of
temporary disability compensation for a period not to exceed 30 days from
the date of first visit on the initial claim. Definitions of Type A, Type B, and
Type C rural hospitals are contained in ORS 442.470. A list of rural hospi-
tals is provided in Appendix A.
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(5) Authorized nurse practitioners, out-of-state nurse practitioners,
and physician assistants working within the scope of their license and as
directed by the attending physician, need not be working under a written
treatment plan as prescribed in OAR 436-010-0230(4)(a), nor under the
direct control and supervision of the attending physician.

(6) A physician assistant, licensed under ORS 677.515, may provide
services when the Board of Medical Examiners approves the physician
assistant for practice.

(7) Effective October 1, 2004, in order to provide any compensable
medical service under ORS chapter 656, a nurse practitioner licensed under
ORS 678.375 to 678.390 must certify in a form provided by the director
that the nurse practitioner has reviewed a packet of materials which the
director will provide upon request and must have been assigned an author-
ized nurse practitioner number by the director. An authorized nurse practi-
tioner may:

(a) Provide compensable medical services to an injured worker for a
period of 90 days from the date of the first nurse practitioner visit on the
initial claim. Thereafter, medical services provided by an authorized nurse
practitioner are not compensable without authorization of an attending
physician; and

(b) Authorize temporary disability benefits for a period of up to 60
days from the date of the first nurse practitioner visit on the initial claim.

(8) In accordance with ORS 656.245(2)(a), with the approval of the
insurer, the worker may choose an attending physician outside the state of
Oregon. Upon receipt of the worker’s request, or the insurer’s knowledge
of the worker’s request to treat with an out-of-state physician, the insurer
must give the worker written notice of approval or denial of the worker’s
choice of attending physician within 14 days.

(a) If the insurer does not approve the worker’s out-of-state physician,
notice to the worker must clearly state the reason(s) for the denial, which
may include, but are not limited to, the out-of-state physician’s refusal to
comply with OAR 436-009 and 436-010, and identify at least two other
physicians of the same healing art and specialty whom it would approve.
The notice must also inform the worker that if the worker disagrees with the
denial, the worker may refer the matter to the director for review under the
provisions of OAR 436-010-0220.

(b) If the insurer approves the worker’s choice of out-of-state attend-
ing physician, the insurer must immediately notify the worker and the med-
ical service provider in writing of the following:

(A) The Oregon fee schedule requirements;

(B) The manner in which the out-of-state physician may provide com-
pensable medical treatment or services to Oregon injured workers; and

(C) Billings for compensable services in excess of the maximum
allowed under the fee schedule may not be paid by the insurer.

(9) After giving prior approval, if the out-of-state physician does not
comply with these rules, the insurer may object to the worker’s choice of
physician and must notify the worker and the physician in writing of the
reason for the objection, that payment for services rendered by that physi-
cian after notification will not be reimbursable, and that the worker may be
liable for payment of services rendered after the date of notification.

(10) If the worker is aggrieved by an insurer decision to object to an
out-of-state attending physician, the worker or the worker’s representative
may refer the matter to the director for review under the provisions of OAR

436-010-0220.
Stat. Auth.:ORS 656.726(4)
Stats. Implemented: ORS 656.005(12), 656.245 & 656.260
Hist.: WCD 5-1982(Admin), f. 2-23-82, ef. 3-1-82; WCD 1-1984(Admin), f. & ef. 1-16-84;
WCD 5-1984(Admin), f. & ef. 8-20-84; Renumbered from 436-069-0301, 5-1-85; WCD 6-
1985(Admin), f. 12-10-85, ef. 1-1-86; WCD 6-1988, f. 9-6-88, cert. ef. 9-15-88; WCD 12-
1990(Temp), f. 6-20-90, cert. ef. 7-1-90; WCD 30-1990, f. 12-10-90, cert. ef. 12-26-90;
WCD 11-1992, f. 6-11-92, cert. ef. 7-1-92; WCD 13-1994, f. 12-20-94, cert. ef. 2-1-95; WCD
12-1996, f. 5-6-96, cert. ef. 6-1-96, Renumbered from 436-010-0050; WCD 11-1998, f. 12-
16-98, cert. ef. 1-1-99; WCD 13-1999(Temp), f. & cert. ef. 10-25-99 thru 4-21-000; WCD 3-
2000, f. 4-3-00, cert. ef. 4-21-00; WCD 13-2001, f. 12-17-01, cert. ef. 1-1-02; WCD 14-
2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-04; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-
04; WCD 2-2005, f. 3-24-05, cert. ef. 4-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD
5-2006, f. 6-15-06, cert. ef. 7-1-06

436-010-0220
Choosing and Changing Medical Providers

(1) A newly selected attending physician, authorized nurse practition-
er, or a specialist physician who becomes primarily responsible for the
worker’s care, must notify the insurer not later than five days after the date
of change or first treatment, using Form 827. An attending physician or
authorized nurse practitioner:

(a) Is primarily responsible for the worker’s care,

(b) Authorizes time loss,

(c) Monitors ancillary care and specialized care, and

(d) Is determined by the facts of the case and the actions of the physi-
cian, not whether a Form 827 is filed.
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(2) The worker may have only one attending physician or authorized
nurse practitioner at a time. Simultaneous or concurrent treatment by other
medical service providers must be based upon a written request of the
attending physician or authorized nurse practitioner, with a copy of the
request sent to the insurer. Except for emergency services, or otherwise pro-
vided for by statute or these rules, all treatments and medical services must
be authorized by the injured worker’s attending physician or authorized
nurse practitioner to be reimbursable. When the attending physician or
authorized nurse practitioner refers the worker to a specialist physician, the
referral must be written. An attending physician must specify any limita-
tions regarding the referral within such document. Unless the documented
referral limits the referral to consultation only, the referral is deemed to
include attending physician authorization for the specialist physician to
provide or order all compensable medical services and treatment he or she
determines appropriate. Nothing in this rule diminishes the attending physi-
cian’s responsibility to fulfill all their duties under ORS chapter 656,
including authorizing temporary disability. Fees for services by more than
one physician at the same time are payable only when the service is suffi-
ciently different that separate medical skills are needed for proper care.

(3) The worker is allowed to change his or her attending physician or
authorized nurse practitioner by choice two times after the initial choice.
Referral by the attending physician or authorized nurse practitioner to
another attending physician or authorized nurse practitioner, initiated by the
worker, will count in this calculation. The limitations of the worker’s right
to choose physicians or authorized nurse practitioners under this section
begin with the date of injury and extend through the life of the claim. For
purposes of this rule, the following are not considered changes by choice of
the worker:

(a) Emergency services by a physician;

(b) Examinations at the request of the insurer;

(c) Consultations or referrals for specialized treatment or services ini-
tiated by the attending physician or authorized nurse practitioner;

(d) Referrals to radiologists and pathologists for diagnostic studies;

(e) When workers are required to change medical service providers to
receive compensable medical services, palliative care, or time loss author-
ization because their medical service provider is no longer qualified as an
attending physician or authorized to continue providing compensable med-
ical services.

(f) Changes of attending physician or authorized nurse practitioner
required due to conditions beyond the worker’s control. This could include,
but not be limited to:

(A) When the physician terminates practice or leaves the area;

(B) When a physician is no longer willing to treat an injured worker;

(C) When the worker moves out of the area requiring more than a 50
mile commute to the physician;

(D) When the 90 day period for treatment or services by an authorized
nurse practitioner has expired;

(E) When the nurse practitioner is required to refer the worker to an
attending physician for a closing examination or because of a possible
worsening of the worker’s condition following claim closure; and

(F) When a worker is subject to managed care and compelled to be
treated inside an MCO;

(g) A Worker Requested Medical Examination;

(h) Whether a worker has an attending physician or authorized nurse
practitioner who works in a group setting/facility and the worker sees
another group member due to team practice, coverage, or on-call routines;
or

(i) When a worker’s attending physician or authorized nurse practi-
tioner is not available and the worker sees a medical provider who is cov-
ering for that provider in their absence.

(4) When a worker has made an initial choice of attending physician
or authorized nurse practitioner and subsequently changed two times by
choice or reaches the maximum number of changes established by the
MCO, the insurer must inform the worker by certified mail that any subse-
quent changes by choice must have the approval of the insurer or the direc-
tor. If the insurer fails to provide such notice and the worker subsequently
chooses another attending physician or authorized nurse practitioner, the
insurer must pay for compensable services rendered prior to notice to the
worker. If an attending physician or authorized nurse practitioner begins
treatment without being informed that the worker has been given the
required notification, the insurer must pay for appropriate services rendered
prior to the time the insurer notifies the medical service provider that fur-
ther payment will not be made and informs the worker of the right to seek
approval of the director.

(5)(a) If a worker not enrolled in an MCO wishes to change his or her
attending physician or authorized nurse practitioner beyond the limit estab-
lished in section (3) of this rule, the worker must request approval from the
insurer. Within 14 days of receipt of a request for a change of medical serv-
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ice provider or a Form 827 indicating the worker is choosing to change his
or her attending physician or authorized nurse practitioner, the insurer must
notify the worker in writing whether the change is approved. If the insurer
objects to the change, the insurer must advise the worker of the reasons,
advise that the worker may request director approval, and provide the work-
er with Form 2332 (Worker’s Request to Change Attending Physician or
Authorized Nurse Practitioner) to complete and submit to the director if the
worker wishes to make the requested change.

(b) If a worker enrolled in an MCO wishes to change his or her attend-
ing physician or authorized nurse practitioner beyond the changes allowed
in the MCO contract or certified plan, the worker must request approval
from the insurer. Within 14 days of receiving the request, the insurer must
notify the worker in writing whether the change is approved. If the insurer
denies the change, the insurer must provide the reasons and give notifica-
tion that the worker may request dispute resolution through the MCO. If the
MCO does not have a dispute resolution process for change of attending
physician or authorized nurse practitioner issues, the insurer shall give noti-
fication that the worker may request director approval and provide the
worker with a copy of Form 2332.

(6) Upon receipt of a worker’s request for an additional change of
attending physician or authorized nurse practitioner, the director may noti-
fy the parties and request additional information. Upon receipt of a written
request from the director for additional information, the parties will have 14
days to respond in writing.

(7) After receipt and review, the director will issue an order advising
whether the change is approved. The change of attending physician or
authorized nurse practitioner will be approved if the change is due to cir-
cumstances beyond the worker’s control as described in section (3) of this
rule. On a case by case basis consideration may be given, but is not limit-
ed to, the following:

(a) Whether there is medical justification for a change, including
whether the attending physician or authorized nurse practitioner can pro-
vide the type of treatment or service that is appropriate for the worker’s
condition.

(b) Whether the worker has moved to a new area and wants to estab-
lish an attending physician or authorized nurse practitioner closer to the
worker’s residence.

(c) Whether such a change will cause unnecessary travel costs or lost
time from work.

(8) Any party that disagrees with the director’s order may request a
hearing by filing a request for hearing as provided in OAR 436-001-0019
within 30 days of the mailing date of the order. OAR 436-001 applies to the
hearing.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 656.276(4)

Stats. Implemented: ORS 656.245, 656.252 & 656.260

Hist.: WCD 5-1982(Admin), f. 2-23-82, ef. 3-1-82; WCD 1-1984(Admin), f. & ef. 1-16-84;

WCD 2-1985(Admin), f. 4-29-85, ef. 6-3-85; Renumbered from 436-069-0401, 5-1-85;

WCD 1-1988, f. 1-20-88, cert. ef. 2-1-88; WCD 1-1990, f. 1-5-90, cert. ef. 2-1-90; WCD 12-

1990(Temp), f. 6-20-90, cert. ef. 7-1-90; WCD 30-1990, f. 12-10-90, cert. ef. 12-26-90;

WCD 11-1992, . 6-11-92, cert. ef. 7-1-92; WCD 13-1994, f. 12-20-94, cett. ef. 2-1-95; WCD

12-1996, f. 5-6-96, cert. ef. 6-1-96, Renumbered from 436-010-0060; WCD 11-1998, f. 12-

16-98, cert. ef. 1-1-99; WCD 13-2001, f. 12-17-0L, cert. ef. 1-1-02; WCD 9-2002, f. 9-27-

02, cert. ef. 11-1-02; WCD 14-2003(Temp), £. 12-15-03, cert. ef. 1-1-04 thru 6-28-04; WCD

3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 2-2005, f. 3-24-05, cert. ef. 4-1-05; WCD 8-2005, f.

12-6-05, cert. ef. 1-1-06; WCD 5-2006, f. 6-15-06, cert. ef. 7-1-06

436-010-0230
Medical Services and Treatment Guidelines

(1) Medical services provided to the injured worker must not be more
than the nature of the compensable injury or the process of recovery
requires. Services which are unnecessary or inappropriate according to
accepted professional standards are not reimbursable.

(2) An employer or insurer representative may not attend a worker’s
medical appointment without written consent of the worker. The worker has
the right to refuse such attendance.

(a) The consent form must state that the worker’s benefits cannot be
suspended if the worker refuses to have a representative present.

(b) The consent form must be written in a way that allows the work-
er to understand it and to overcome language or cultural differences.

(c) The insurer must retain a copy of a signed consent form in the
claim file.

(3) Insurers have the right to require evidence of the frequency,
extent, and efficacy of treatment and services. Unless otherwise provided
for by statute, or within utilization and treatment standards under an MCO
contract, treatment typically does not exceed 15 office visits by any and all
attending physicians or authorized nurse practitioners in the first 60 days
from first date of treatment, and two visits a month thereafter. This rule
does not constitute authority for an arbitrary provision of or limitation of
services, but is a guideline for reviewing treatment.
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(4)(a) Except as otherwise provided by an MCO, ancillary services
including but not limited to physical therapy or occupational therapy, by a
medical service provider other than the attending physician, authorized
nurse practitioner, or specialist physician will not be reimbursed unless pre-
scribed by the attending physician, authorized nurse practitioner, or spe-
cialist physician and carried out under a treatment plan prepared prior to the
commencement of treatment and sent by the ancillary medical service
provider to the attending physician, authorized nurse practitioner, or spe-
cialist physician, and the insurer within seven days of beginning treatment.
The treatment plan shall include objectives, modalities, frequency of treat-
ment, and duration. The treatment plan may be recorded in any legible for-
mat including, but not limited to, signed chart notes. Treatment plans
required under this subsection do not apply to services provided under ORS
656.245(2)(b)(A).

(b) The attending physician, authorized nurse practitioner, or special-
ist physician must sign a copy of the treatment plan within 30 days of the
commencement of treatment and send it to the insurer. Failure of the physi-
cian or nurse practitioner to sign or mail the treatment plan may subject the
attending physician or authorized nurse practitioner to sanctions under
OAR 436-010-0340, but shall not affect payment to the ancillary medical
service provider.

(c) Medical services prescribed by an attending physician, specialist
physician, or authorized nurse practitioner and provided by a chiropractor,
naturopath, acupuncturist, or podiatrist will be subject to the treatment plan
requirements set forth in subsection (4)(a) and (b) of this rule.

(d) Unless otherwise provided for within utilization and treatment
standards under an MCO contract, the usual range for therapy visits does
not exceed 20 visits in the first 60 days, and 4 visits a month thereafter. This
rule does not constitute authority for an arbitrary provision of or limitation
of services, but is a guideline for reviewing treatment or services. The
attending physician or authorized nurse practitioner must document the
need for medical services in excess of these guidelines when submitting a
written treatment plan. The process outlined in OAR 436-010-0008 should
be followed when an insurer believes the treatment plan is inappropriate.

(5) The attending physician or authorized nurse practitioner, when
requested by the insurer or the director through the insurer to complete a
physical capacity or work capacity evaluation, must complete the evalua-
tion within 20 days, or refer the worker for such evaluation within seven
days. The attending physician or authorized nurse practitioner must notify
the insurer and the worker in writing if the worker is incapable of partici-
pating in such evaluation.

(6) Prescription medications are required medical services under the
provisions of ORS 656.245(1)(a), (1)(b), and (1)(c) and do not require prior
approval under the palliative care provisions of OAR 436-010-0290. A
pharmacist, dispensing physician, or authorized nurse practitioner must dis-
pense generic drugs to injured workers in accordance with and under ORS
689.515. For the purposes of this rule, the worker will be deemed the “pur-
chaser” and may object to the substitution of a generic drug. However, pay-
ment for brand name drugs are subject to the limitations provided in OAR
436-009-0090. Workers may have prescriptions filled by a provider of their
choice, unless otherwise provided for in accordance with an MCO contract.
Except in an emergency, drugs and medicine for oral consumption supplied
by a physician’s or authorized nurse practitioner’s office are compensable
only for the initial supply to treat the worker with the medication up to a
maximum of 10 days, subject to the the requirements of the provider’s
licensing board, this rule and OAR 436-009-0090. Compensation for cer-
tain drugs is limited as provided in OAR 436-009-0090.

(7) Dietary supplements including, but not limited to, minerals, vita-
mins, and amino acids are not reimbursable unless a specific compensable
dietary deficiency has been clinically established in the injured worker or
they are provided in accordance with a utilization and treatment standard
adopted by the director. Vitamin B-12 injections are not reimbursable
unless necessary because of a specific dietary deficiency of malabsorption
resulting from a compensable gastrointestinal condition.

(8) X-ray films must be of diagnostic quality and accompanied by a
report. 14” x 36” lateral views are not reimbursable.

(9) Upon request of either the director or the insurer, original diag-
nostic studies, including but not limited to actual films, must be forwarded
to the director, the insurer, or the insurer’s designee, within 14 days of
receipt of a written request.

(a) Diagnostic studies, including films must be returned to the med-
ical provider within a reasonable time.

(b) The insurer must pay for a reasonable charge made by the provider
for the costs of delivery of diagnostic studies, including films.

(c) If a medical provider does not forward the films to the director or
the insurer within 14 days of receipt of a written request, civil penalties may
be imposed.
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(10) Articles including but not limited to beds, hot tubs, chairs,
Jacuzzis, and gravity traction devices are not compensable unless a need is
clearly justified by a report which establishes that the “nature of the injury
or the process of recovery requires” the item be furnished. The report must
specifically set forth why the worker requires an item not usually consid-
ered necessary in the great majority of workers with similar impairments.
Trips to spas, to resorts or retreats, whether prescribed or in association
with a holistic medicine regimen, are not reimbursable unless special med-
ical circumstances are shown to exist.

(11) Physical restorative services may include but are not limited to a
regular exercise program or swim therapy. Such services are not compen-
sable unless the nature of the worker’s limitations requires specialized serv-
ices to allow the worker a reasonable level of social and/or functional activ-
ity. The attending physician or authorized nurse practitioner must justify by
report why the worker requires services not usually considered necessary
for the majority of injured workers.

(12) The cost of repair or replacement of prosthetic appliances dam-
aged when in use at the time of and in the course of a compensable injury
is a compensable medical expense, including when the worker received no
physical injury. For purposes of this rule, a prosthetic appliance is an arti-
ficial substitute for a missing body part or any device by which perform-
ance of a natural function is aided, including but not limited to hearing aids

and eyeglasses.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.245, 656.248 & 656.252
Hist.: WCD 5-1982(Admin), f. 2-23-82, ef. 3-1-82; WCD 1-1984(Admin), f. & ef. 1-16-84;
WCD 5-1984(Admin), f. & ef. 8-20-84; WCD 2-1985(Admin), f. 4-29-85, ef. 6-3-85;
Renumbered from 436-069-0201, 5-1-85; WCD 6-1985(Admin), f. 12-10-85, ef. 1-1-86;
WCD 2-1987(Admin), f. 2-20-87, ef. 3-16-87; WCD 1-1988, f. 1-20-88, cert. ef. 2-1-88;
‘WCD 6-1988, f. 9-6-88, cert. ef. 9-15-88; WCD 2-1989, f. 8-21-89, cert. ef. 9-1-89; WCD 1-
1990, f. 1-5-90, cert. ef. 2-1-90; WCD 12-1990(Temp), f. 6-20-90, cert. ef. 7-1-90; WCD 30-
1990, f. 12-10-90, cert. ef. 12-26-90; WCD 11-1992, f. 6-11-92, cert. ef. 7-1-92; WCD 13-
1994, f. 12-20-94, cert. ef. 2-1-95; WCD 12-1996, f. 5-6-96, cert. ef. 6-1-96, Renumbered
from 436-010-0040; WCD 11-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 3-1999(Temp), f. &
cert. ef. 2-11-99 thru 8-10-99; WCD 7-1999, f. & cert. ef. 4-28-99; WCD 13-2001, f. 12-17-
01, cert. ef. 1-1-02; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-04; WCD
3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 2-2005, f. 3-24-05, cert. ef. 4-1-05; WCD 8-2005, f.
12-6-05, cert. ef. 1-1-06; WCD 5-2006, f. 6-15-06, cert. ef. 7-1-06

436-010-0240
Reporting Requirements for Medical Providers

(1) The act of the worker in applying for workers’ compensation ben-
efits constitutes authorization for any medical provider and other custodi-
ans of claims records to release relevant medical records under ORS
656.252 and diagnostic records required under ORS 656.325. Medical
information relevant to a claim includes a past history of complaints or
treatment of a condition similar to that presented in the claim or other con-
ditions related to the same body part. The authorization is valid for the
duration of the work related injury or illness and is not subject to revoca-
tion by the worker or the worker’s representative. However, this authoriza-
tion does not authorize the release of information regarding:

(a) Federally funded drug and alcohol abuse treatment programs gov-
erned by Federal Regulation 42, CFR 2, which may only be obtained in
compliance with this federal regulation, or

(b) The release of HIV related information otherwise protected by
ORS 433.045(3). HIV related information should only be released when a
claim is made for HIV or AIDS or when such information is directly rele-
vant to the claimed condition(s).

(2) Any physician, hospital, clinic, or other medical service provider,
must provide all relevant information to the director, the insurer or their
representative upon presentation of a signed Form 801, 827, or 2476
(Release of Information). “Signature on file,” printed on the worker’s sig-
nature line of any authorized Release of Information prescribed by the
director, is a valid medical release, provided the insurer maintains the
signed original in accordance with OAR 436-010-0270. However, nothing
in this rule will prevent a medical provider from requiring a signed author-
ized Release of Information.

(3) When the worker has initiated a claim or wishes to initiate a claim,
the worker and the first medical service provider on the initial claim must
complete the first medical report (Form 827) in every detail, to include the
worker’s name, address, and social security number (SSN), and information
required by ORS 656.252 and 656.254. The medical service provider must
mail it to the proper insurer no later than 72 hours after the worker’s first
visit (Saturdays, Sundays, and holidays will not be counted in the 72-hour
period).

(a) Diagnoses stated on Form 827 and all subsequent reports must
conform to terminology found in the International Classification of
Disease-9-Clinical Manifestations (ICD-9-CM) or taught in accredited
institutions of the licentiate’s profession.

(b) The worker’s SSN will be used by the director to carry out its
duties under ORS chapter 656. The worker may voluntarily authorize addi-
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tional use of the worker’s SSN by various government agencies to carry out
their statutory duties.

(4) All medical service providers must notify the worker at the time
of the first visit of the manner in which they can provide compensable med-
ical services and authorize time loss. The worker must also be notified that
they may be personally liable for noncompensable medical services. Such
notification should be made in writing or documented in the worker’s chart
notes.

(5) Attending physicians or authorized nurse practitioners must, upon
request from the insurer, submit verification of the worker’s medical limi-
tations related to the worker’s ability to work, resulting from an occupa-
tional injury or disease. If the insurer requires the attending physician or
authorized nurse practitioner to complete a release to return to work form,
the insurer must use Form 3245.

(6) Medical providers must maintain records necessary to document
the extent of medical services provided to injured workers.

(7) Progress reports are essential. When time loss is authorized by the
attending physician or authorized nurse practitioner, the insurer may
require progress reports every 15 days through the use of the physician’s
report, Form 827. Chart notes may be sufficient to satisfy this requirement.
If more information is required, the insurer may request a brief or complete
narrative report. Fees for such narrative reports must be in accordance with
OAR 436-009-0015(11), 436-009-0070(2) or (3), whichever applies

(8) Reports may be handwritten and include all relevant or requested
information.

(9) All records must be legible and cannot be kept in a coded or semi-
coded manner unless a legend is provided with each set of records.

(10) The medical provider must respond within 14 days to the request
for relevant medical records as specified in section (1) of this rule, progress
reports, narrative reports, original diagnostic studies, including, but not lim-
ited to, actual films, and any or all necessary records needed to review the
efficacy of medical treatment or medical services, frequency, and necessity
of care. The medical provider must be reimbursed for copying documents
in accordance with OAR 436-009-0070 (1). If the medical provider fails to
provide such information within fourteen (14) days of receiving a request
sent by certified mail, penalties under OAR 436-010-0340 or 436-015-0120
may be imposed.

(11) The attending physician or authorized nurse practitioner must
inform the insurer and the worker of the anticipated date of release to work,
the anticipated date the worker will become medically stationary, the next
appointment date, and the worker’s medical limitations. To the extent any
medical provider can determine these matters they must be included in each
progress report. The insurer must not consider the anticipated date of
becoming medically stationary as a release to return to work.

(12) At the time the attending physician or authorized nurse practi-
tioner declares the worker medically stationary, the attending physician or
authorized nurse practitioner must notify the worker, the insurer, and all
other medical providers who are providing services to the worker. For dis-
abling claims, if the worker has been under the care of an authorized nurse
practitioner, the authorized nurse practitioner must follow the requirements
of OAR 436-010-0280 regarding the determination and reporting of per-
manent impairment and closing examinations. The attending physician
must send a closing report to the insurer within 14 days of the examination
in which the worker is declared medically stationary, except where a con-
sulting physician examines the worker. The procedures and time frames for
a consulting physician to perform the closing exam are provided in OAR
436-010-0280.

(13) The attending physician or authorized nurse practitioner must
advise the worker, and within five days provide the insurer with written
notice, of the date the injured worker is released to return to regular or mod-
ified work. The physician or nurse must not notify the insurer or employer
of the worker’s release to return to regular or modified work without first
advising the worker.

(14) When an injured worker files a claim for aggravation, the claim
must be filed on Form 827 and must be signed by the worker or the work-
er’s representative and the attending physician. The attending physician, on
the worker’s behalf, must submit the aggravation form to the insurer with-
in five days of the examination where aggravation is identified. When an
insurer or self-insured employer receives a completed aggravation form, it
must process the claim. Within 14 days of the examination the attending
physician must also send a written report to the insurer that includes objec-
tive findings that document:

(a) Whether the worker is unable to work as a result of the compen-
sable worsening; and

(b) Whether the worker has suffered a worsened condition attributa-
ble to the compensable injury under the criteria contained in ORS 656.273.

(15) The attending physician, authorized nurse practitioner, or the
MCO may request consultation regarding conditions related to an accepted
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claim. The attending physician, authorized nurse practitioner, or the MCO
must promptly notify the insurer of the request for consultation. This
requirement does not apply to diagnostic studies performed by radiologists
and pathologists. The attending physician, authorized nurse practitioner, or
MCO must provide the consultant with all relevant clinical information.
The consultant must submit a copy of the consultation report to the attend-
ing physician, authorized nurse practitioner, the MCO, and the insurer with-
in 10 days of the date of the examination or chart review. No additional fee
beyond the consultation fee is allowed for this report. MCO requested con-
sultations that are initiated by the insurer, which include examination of the
worker, must be considered independent medical examinations subject to
the provisions of OAR 436-010-0265.

(16) A medical service provider must not unreasonably interfere with
the right of the insurer, under OAR 436-010-0265(1), to obtain a medical
examination of the worker by a physician of the insurer’s choice.

(17) Any time an injured worker changes his or her attending physi-
cian or authorized nurse practitioner:

(a) The new provider is responsible for:

(A) Submitting Form 827 to the insurer not later than five days after
the change or the date of first treatment; and

(B) Requesting all available medical information, including informa-
tion concerning previous temporary disability periods, from the previous
attending physician, authorized nurse practitioner, or from the insurer.

(b) The requirements of paragraphs (A) and (B) also apply anytime a
worker is referred to a new physician qualified to be an attending physician
or to a new authorized nurse practitioner primarily responsible for the
worker’s care.

(c) Anyone failing to forward requested information within 14 days to
the new physician or nurse will be subject to penalties under OAR 436-010-
0340.

(18) Injured workers, or their representatives, are entitled to copies of
all protected health information in the medical records. These records
should ordinarily be available from the insurers, but may also be obtained
from medical providers under the following conditions:

(a) A medical provider may charge the worker for copies in accor-
dance with OAR 436-009-0070(1), but a patient may not be denied sum-
maries or copies of his/her medical records because of inability to pay.

(b) For the purpose of this rule, “protected health information in the
medical record” means any oral or written information in any form or medi-
um that is created or received and relates to:

(A) The past, present, or future physical or mental health of the
patient;

(B) The provision of health care to the patient; and

(C) The past, present, or future payment for the provision of health
care to the patient.

(c) A worker or the worker’s representative may request all or part of
the record. A summary may substitute for the actual record only if the
patient agrees to the substitution. Upon request, the entire health informa-
tion record in the possession of the medical provider will be provided to the
worker or the worker’s representative. This includes records from other
healthcare providers, except that the following may be withheld:

(A) Information which was obtained from someone other than a
healthcare provider under a promise of confidentiality and access to the
information would likely reveal the source of the information;

(B) Psychotherapy notes;

(C) Information compiled for use in a civil, criminal, or administra-
tive action or proceeding; and

(D) Other reasons specified by federal regulation.

[ED. NOTE: Forms referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 656.276(4)

Stats. Implemented: ORS 656.245, 656.252, 656.254 & 656.273

Hist.: WCD 5-1982(Admin), f. 2-23-82, ef. 3-1-82; WCD 1-1984(Admin), f. & ef. 1-16-84;

Renumbered from 436-069-0101, 5-1-85; WCD 6-1985(Admin), f. 12-10-85, ef. 1-1-86;

WCD 1-1988, f. 1-20-88, cert. ef. 2-1-88; WCD 1-1990, f. 1-5-90, cert. ef. 2-1-90; WCD 12-

1990(Temp), f. 6-20-90, cert. ef. 7-1-90; WCD 14-1990(Temp), f. & cert. ef. 7-20-91; WCD

30-1990, f. 12-10-90, cert. ef. 12-26-90; WCD 11-1992, f. 6-11-92, cert. ef. 7-1-92; WCD 12-

1996, f. 5-6-96, cert. ef. 6-1-96, Renumbered from 436-010-0030; WCD 11-1998, f. 12-16-

98, cert. ef. 1-1-99; WCD 13-2001, f. 12-17-01, cert. ef. 1-1-02; WCD 14-2003(Temp), f. 12-

15-03, cert. ef. 1-1-04 thru 6-28-04; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 2-2005,

f. 3-24-05, cert. ef. 4-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 5-2006, f. 6-15-

06, cert. ef. 7-1-06

436-010-0265
Insurer Medical Examinations (IME)

(1) The insurer may obtain three medical examinations of the worker
by medical service providers of its choice for each opening of the claim.
These examinations may be obtained prior to or after claim closure.
Effective July 1, 2006, the insurer must choose a provider to perform the
independent medical examination from the director’s list described in sec-
tion (13) of this rule. A claim for aggravation, Board’s Own Motion, or
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reopening of a claim where the worker becomes enrolled or actively
engaged in training according to rules adopted under ORS 656.340 and
656.726 permits a new series of three medical examinations. For purposes
of this rule, “independent medical examination” (IME) means any medical
examination including a physical capacity or work capacity evaluation or
consultation that includes an examination, except as provided in section (5)
of this rule, that is requested by the insurer and completed by any medical
service provider, other than the worker’s attending physician or authorized
nurse practitioner. The examination may be conducted by one or more
providers with different specialty qualifications, generally done at one loca-
tion and completed within a 72-hour period. If the providers are not at one
location, the examination is to be completed within a 72-hour period and at
locations reasonably convenient to the worker.

(2) When the insurer has obtained the three medical examinations
allowed under this rule and wishes to require the worker to attend an addi-
tional examination, the insurer must first notify and request authorization
from the director. Insurers that fail to first notify and request authorization
from the director, may be assessed a civil penalty. The process for request-
ing such authorization will be as follows:

(a) The insurer must submit a request for such authorization to the
director in a form and format as prescribed by the director in Bulletin 252
including, but not limited to, the reasons for an additional IME, the condi-
tions to be evaluated, dates, times, places, and purposes of previous exam-
inations, copies of previous IME notification letters to the worker, and any
other information requested by the director. A copy of the request must be
provided to the worker and the worker’s attorney; and

(b) The director will review the request and determine if additional
information is necessary prior to issuing an order approving or disapprov-
ing the request. Upon receipt of a written request for additional information
from the director, the parties have 14 days to respond. If the parties do not
provide the requested information, the director will issue an order approv-
ing or disapproving the request based on available information.

(3) In determining whether to approve or deny the request for an addi-
tional IME, the director may give consideration, but is not limited, to the
following:

(a) Whether an IME involving the same discipline(s) or review of the
same condition has been completed within the past six months.

(b) Whether there has been a significant change in the worker’s con-
dition.

(c) Whether there is a new condition or compensable aspect intro-
duced to the claim.

(d) Whether there is a conflict of medical opinion about a worker’s
medical treatment or medical services, impairment, stationary status, or
other issue critical to claim processing/benefits.

(e) Whether the IME is requested to establish a preponderance for
medically stationary status.

(f) Whether the IME is medically harmful to the worker.

(g) Whether the IME requested is for a condition for which the work-
er has sought treatment or services, or the condition has been included in
the compensable claim.

(4) Any party aggrieved by the director’s order approving or disap-
proving a request for an additional IME may request a hearing by the
Hearings Division of the board under ORS 656.283 and OAR chapter 438.

(5) For purposes of determining the number of IMEs, any examina-
tions scheduled but not completed are not counted as a statutory IME. The
following examinations are not considered IMEs and do not require
approval as outlined in section (2) of this rule:

(a) An examination conducted by or at the request or direction of the
worker’s attending physician or authorized nurse practitioner;

(b) An examination obtained at the request of the director;

(c) An elective surgery consultation obtained in accordance with OAR
436-010-0250(3);

(d) An examination of a permanently totally disabled worker required
under ORS 656.206(5);

(e) A closing examination by a consulting physician that has been
arranged by the insurer, the worker’s attending physician or authorized
nurse practitioner in accordance with OAR 436-010-0280;

(f) A consultation requested by the Managed Care Organization
(MCO) for the purpose of clarifying or refining a plan for continuing med-
ical services as provided under its contract.

(6) Examinations must be at times and intervals reasonably conven-
ient to the worker and must not delay or interrupt proper treatment of the
worker.

(7) When the insurer requires a worker to attend an IME, the insurer
must comply with the notification and reimbursement requirements found
in OAR 436-009-0025 and 436-060-0095.

(8) A medical provider who unreasonably fails to timely provide diag-
nostic records required for an IME in accordance with OAR 436-010-
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0230(9) and 436-010-0240(10) may be assessed a penalty under ORS
656.325.

(9) When a worker objects to the location of an IME, the worker may
request review by the director within six business days of the mailing date
of the appointment notice.

(a) The request may be made in-person, by telephone, facsimile, or
mail.

(b) The director may facilitate an agreement between the parties
regarding location.

(c) If necessary, the director will conduct an expedited review and
issue an order regarding the reasonableness of the location.

(d) The director will determine if there is substantial evidence to sup-
port a finding that the travel is medically contraindicated, or unreasonable
based on a showing of good cause.

(A) For the purposes of this rule, “medically contraindicated” means
that the travel required to attend the IME exceeds the travel or other limi-
tations imposed by the attending physician, authorized nurse practitioner or
other persuasive medical evidence, and alternative methods of travel will
not overcome the limitations.

(B) For the purposes of this rule, “good cause” means the travel
would impose a hardship for the worker that outweighs the right of the
insurer or self-insured employer to select an IME location of its choice.

(10) If a worker fails to attend an IME without notifying the insurer
or self-insured employer before the date of the examination or without suf-
ficient reason for not attending, the director may impose a monetary penal-
ty against the worker for such failure under OAR 436-010-0340.

(11) When scheduling an IME, the insurer must ensure the medical
service provider has:

(a) An Invasive Medical Procedure Authorization (Form 440-3227), if
applicable; and

(b) A Worker IME Survey (Form 440-0858), with instructions to give
the form(s) to the worker at the time of the IME.

(12) If a medical service provider intends to perform an invasive pro-
cedure as part of an IME, the provider must explain the risks involved in
the procedure to the worker and the worker’s right to refuse the procedure.
The worker then must check the applicable box on Form 440-3227 either
agreeing to the procedure or declining the procedure, and sign the form. For
the purposes of this rule, an invasive procedure is a procedure in which the
body is entered by a needle, tube, scope, or scalpel.

(13) Any medical service provider wishing to perform an IME or a
Worker Requested Medical Exam (WRME) under ORS 656.325(1)(e) and
OAR 436-060-0147 for a workers’ compensation claim must meet the
director’s criteria and be included on the list of authorized providers main-
tained by the Director of the Department of Consumer and Business
Services under ORS 656.325.

(a) To be on the director’s list to perform IMEs or WRMEs, a medical
service provider must:

(A) Hold a current license and be in good standing with the profes-
sional regulatory board that issued the license, for example the Oregon
Board of Medical Examiners.

(B) Complete a director-approved three-hour initial training course
regarding IMEs. The training curriculum must include, at a minimum, all
topics listed in Appendix B.

(i) Any party may request the director to place a provider on the direc-
tor’s list with less than the three-hour training. At the director’s discretion,
providers may be placed on the director’s list to perform IMEs with less
than the three-hour required training when extraordinary circumstances
exist in a given case or if the worker and the insurer agree that a certain
provider may perform the examination. Providers placed on the director’s
list in this circumstance are limited to being on the director’s list only for
the time required for the examination at issue.

(i) When determining if extraordinary circumstances exist in a given
case, the director may consider, but is not limited to, such factors as: med-
ical specialty needed; number of IMEs the provider has performed in a cal-
endar year; where the worker lives; and factors that would make the three-
hour training unreasonable in a given case.

(C) Submit the Application for Independent Medical Exam Medical
Service Provider Authorization (Form 440-3930) to the director. On the
application, the provider must supply his or her license number, the name
of the training vendor, and the date the provider completed a director-
approved initial training course regarding IMEs. By signing and submitting
the application form, the provider agrees to abide by:

(i) The standards of professional conduct for performing IMEs adopt-
ed by the provider’s regulatory board or the guidelines of professional con-
duct for IMEs published by the American Board of Independent Medical
Examiners in effect as of January 1, 2006, if the provider’s regulatory board
does not adopt standards of conduct for IMEs; and

(ii) All relevant workers’ compensation laws and rules.
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(b) Any party may make a written request to the director to add a
provider to the director’s list according to subsection (a).

(c) A provider may be sanctioned or excluded from the director’s list
of providers authorized to perform IMEs after a finding by the director that
the provider:

(A) Violated the applicable standards or guidelines of professional
conduct for performing IMEs under sub-paragraph (a)(C)(i) of this section;

(B) Failed to comply with the requirements of this rule, as determined
by the director;

(C) Has a current restriction on their license or is under a current dis-
ciplinary action from their professional regulatory board;

(D) Has entered into a voluntary agreement with his or her regulato-
ry board which the director determines is detrimental to performing IMEs;

(E) Violated workers’ compensation laws or rules; or

(F) Has failed to attend training required by the director.

(d) Within 60 days of the director’s decision to exclude a provider
from the director’s list, the provider may appeal the decision under ORS
656.704(2) and OAR 436-001-0019.

(14) The medical service provider conducting the examination will
determine the conditions under which the examination will be conducted.
Subject to the provider’s approval, the worker may use a video camera or
tape recorder to record the examination.

(15) If there is a finding by the director, an administrative law judge,
the Workers’ Compensation Board, or the court, that the IME was per-
formed by a provider who was not on the director’s list of authorized IME
providers at the time of the examination, the insurer shall not use the IME
report nor shall the report be used in any subsequent proceeding.

(16) Except as provided in subsection (a) of this section, a worker
may elect to have an observer present during the IME.

(a) An observer is not allowed in a psychological examination unless
the examining provider approves the presence of the observer.

(b) The worker must submit a signed observer form (440-3923A) to
the examining provider acknowledging that the worker understands the
worker may be asked sensitive questions during the examination in the
presence of the observer. If the worker does not sign form 440-3923A, the
provider may exclude the observer.

(c) An observer cannot participate in or obstruct the examination.

(d) The worker’s attorney or any representative of the worker’s attor-
ney shall not be an observer. Only a person who does not receive compen-
sation in any way for attending the examination can be an injured worker’s
observer.

(e) The IME provider must verify that the injured worker and any
observer have been notified of the requirement in sub-section (b).

(17) Upon completion of the examination, the examining medical
service provider must:

(a) Give the worker a copy of the IME Survey (Form 440-0858) on
the day of the examination; and

(b) Send the insurer a copy of the report and, if applicable, the observ-
er form (440-3923A) or the invasive procedure form (440-3227), or both.

(c) Sign a statement at the end of the report verifying who performed
the examination and dictated the report, the accuracy of the content of the
report, and acknowledging that any false statements may result in sanction
by the director.

(18) The insurer must forward a copy of the signed report to the
attending physician or authorized nurse practitioner within 72 hours of its
receipt of the report.

(19) A complaint about an IME may be sent to the director for inves-
tigation. The director will determine the appropriate action to take in a
given case, which may include consultation with or referral to the appro-
priate regulatory board.

(20) Training must be approved by the director before it is given. Any
party may submit medical service provider IME training curriculum to the
director for approval. The curriculum must include training outline, goals,
objectives, specify the method of training and the number of training hours,
and must include all topics addressed in Appendix B.

(21) Within 21 days of the IME training, the training supplier must
send the director the date of the training and a list of all medical providers
who completed the training, including names, license numbers, and
addresses.

(22) Insurer claims examiners must be trained and certified in accor-
dance with OAR 436-055 regarding appropriate interactions with IME
medical service providers.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 656.726(4)

Stats. Implemented: ORS 656.252, 656.325, 656.245, 656.248, 656.260, 656.264

Hist.: WCD 11-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 3-1999(Temp), f. & cert. ef. 2-11-99

thru 8-10-99; WCD 7-1999, f. & cert. ef. 4-28-99; WCD 13-2001, f. 12-17-01, cert. ef. 1-1-

02; WCD 9-2002, f. 9-27-02, cert. ef. 11-1-02; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-

1-04 thru 6-28-04; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 2-2005, f. 3-24-05, cert. ef.
4-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 5-2006, f. 6-15-06, cert. ef. 7-1-06
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436-010-0275
Insurer’s Duties Under MCO Contracts

(1) Insurers who enter into an MCO contract in accordance with OAR
436-015, must notify the affected insured employers of the following:

(a) The names and addresses of the complete panel of MCO medical
providers within the employer’s geographical service area(s);

(b) The manner in which injured workers can receive compensable
medical services within the MCO;

(c) The manner in which injured workers can receive compensable
medical services by medical providers outside the MCOj; and

(d) The geographical service area governed by the MCO.

(2) Insurers under contract with an MCO must notify all newly
insured employers in accordance with section (1) of this rule, prior to or on
the effective date of coverage.

(3) At least 30 days prior to any significant changes to an MCO con-
tract affecting injured worker benefits, the insurer must notify in accor-
dance with OAR 436-015-0035 all affected insured employers and injured
workers of the manner in which injured workers will receive medical serv-
ices.

(4) When the insurer is enrolling a worker in an MCO, the insurer
must simultaneously provide written notice to the worker, the worker’s rep-
resentative, all medical service providers, and the MCO of enrollment. The
notice must:

(a) Notify the worker of the eligible attending physicians within the
relevant MCO geographic service area and describe how the worker may
obtain the names and addresses of the complete panel of MCO medical
providers;

(b) Advise the worker of the manner in which the worker may receive
medical services for compensable injuries within the MCO;

(c) Describe how the worker can receive compensable medical treat-
ment from a primary care physician or authorized nurse practitioner quali-
fied to provide services as described in OAR 436-015-0070, who is not a
member of the MCO, including how to request qualification of their pri-
mary care physician or authorized nurse practitioner;

(d) Advise the worker of the right to choose the MCO when more than
one MCO contract covers the worker’s employer except when the employ-
er provides a coordinated health care program as defined in OAR 436-010-
0005(6);

(e) Provide the worker with the title, address and telephone number of
the contact person at the MCO responsible for ensuring the timely resolu-
tion of complaints or disputes;

(f) Advise the worker of the time lines for appealing disputes begin-
ning with the MCO’s internal dispute resolution process through adminis-
trative review before the director, that disputes to the MCO must be in writ-
ing and filed within 30 days of the disputed action and with whom the dis-
pute is to be filed, and that failure to request review to the MCO precludes
further appeal; and

(g) Notity the MCO of any request by the worker for qualification of
a primary care physician or authorized nurse practitioner.

(5) Insurers under contract with MCOs who enroll workers prior to
claim acceptance must inform the worker in writing that the insurer will
pay as provided in ORS 656.248 for all reasonable and necessary medical
services received by the worker that are not otherwise covered by health
insurance, even if the claim is denied, until the worker receives actual
notice of the denial or until three days after the denial is mailed, whichev-
er occurs first.

(6) Insurers enrolling a worker who is not yet medically stationary
and is required to change medical providers, must notify the worker of the
right to request review by the MCO if the worker believes the change
would be medically detrimental.

(7) If, at the time of MCO enrollment, the worker’s medical service
provider is not a member of the MCO and does not qualify as a primary
care physician or authorized nurse practitioner, the insurer must notify the
worker and medical service provider regarding provision of care under the
MCO contract, including the provisions for continuity of care.

(8) When an insurer under contract with an MCO receives a dispute
regarding a matter that is to be resolved through the MCO dispute resolu-
tion process and that dispute has not been simultaneously provided to the
MCO, the insurer must within 14 days:

(a) Send a copy of the dispute to the MCO; or

(b) If the MCO does not have a dispute resolution process for that
issue, the insurer must notify the parties in writing to seek administrative
review before the director.

(9) The insurer must also notify the MCO of:

(a) The name, address, and telephone number of the worker and, if
represented, the name of the worker’s attorney, any changes in this infor-
mation; and
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(b) Any requests for medical services received from the worker or the
worker’s medical provider.

(10) Insurers under contract with MCOs must maintain records as
requested including, but not limited to, a listing of all employer’s covered
by MCO contracts, their WCD employer numbers, the estimated number of
employees governed by each MCO contract, a list of all injured workers
enrolled in the MCO, and the effective dates of such enrollments.

(11) When the insurer is dis-enrolling a worker from an MCO, the
insurer must simultaneously provide written notice of the dis-enrollment to
the worker, the worker’s representative, all medical service providers, and
the MCO. The notice must be mailed no later than seven days prior to the
date the worker is no longer subject to the contract. The notice must advise
the worker of the manner in which the worker may receive compensable
medical services after the worker is no longer enrolled.

(12) When a managed care contract expires or terminates without
renewal, the insurer must simultaneously provide written notice to the
worker, the worker’s representative, all medical service providers, and the
MCO, that the worker is no longer subject to the MCO contract. The notice
must be mailed no later than three days prior to the date of the contract’s
expiration or termination. The notice must advise the worker of the manner
in which the worker may receive compensable medical services after the

worker is no longer subject.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.252, 656.325, 656.245, 656.248, 656.260, 656.264
Hist.: WCD 11-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 13-2001, f. 12-17-01, cert. ef. 1-1-
02; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 6-28-04; WCD 3-2004, f. 3-5-04
cert. ef. 4-1-04; WCD 2-2005, f. 3-24-05, cert. ef. 4-1-05; WCD 5-2006, f. 6-15-06, cert. ef.
7-1-06

436-010-0280
Determination of Impairment

(1) The attending physician or authorized nurse practitioner must
notify the insurer of the date on which the worker became medically sta-
tionary from the compensable injury or illness and whether or not the work-
er is released to any form of work. The medically stationary date should not
be a projected date and should relate to an examination. On disabling
claims, when finding or notification that the worker is medically stationary,
a determination of permanent impairment for claim closure must be done
under OAR 436-030-0020(2). An authorized nurse practitioner must refer
the worker to a licensed physician who qualifies as an attending physician
to complete a closing examination if there is a reasonable expectation of
permanent impairment under ORS 656.214(1)(a) and OAR 436-030-
0020(2)(b).

(2) A report must be submitted to the insurer by the attending physi-
cian or authorized nurse practitioner within 14 days of the examination in
which the worker was determined medically stationary unless:

(a) The attending physician does not wish to perform the closing
examination, in which case, he or she must arrange or request the insurer
arrange, within eight days of the examination in which the worker is
declared medically stationary, for the worker to be examined by a consult-
ing physician for all or any part of the closing examination; or

(b) The authorized nurse practitioner refers the worker for a closing
examination, in which case he or she must arrange or request the insurer
arrange, within eight days of the examination in which the worker is
declared medically stationary, for the worker to have a closing examination
under section (1) of this rule.

(3) An examination must be performed when the attending physician
or authorized nurse practitioner is notified by the insurer that the worker’s
accepted injury is no longer the major contributing cause of the worker’s
condition and a denial has been issued.

(a) The attending physician must submit a closing report within 14
days of the examination. If the attending physician refers the worker to a
consulting physician for all or any part of the closing examination, the
examination must be scheduled within five days of the denial notification.

(b) The authorized nurse practitioner must either refer the worker for
a closing examination or provide a written statement, in accordance with
sections (1) and (2) of this rule.

(4) Closing reports for examinations performed by a physician other
than the attending physician under this rule must be submitted to the attend-
ing physician within seven days of the examination asking whether or not
the physician concurs with the report and requesting a description of any
finding or conclusion with which the attending physician disagrees. The
attending physician must review the report and, within seven days of
receipt of the report, concur in writing or provide a report to the insurer
describing any finding/conclusion with which the attending physician dis-
agrees.

(5) The physician conducting the examination must provide all objec-
tive findings of impairment pursuant to these rules and in accordance with
OAR 436-035-0007.
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(6) The closing examination report does not include any rating of
impairment or disability, but describes impairment findings to be rated by
either the insurer or the director. Physicians must provide comments
regarding the validity of the examination findings as they pertain to the
accepted compensable conditions.

(7) The director may prescribe by bulletin what comprises a complete
closing report, including, but not limited to, those specific clinical findings
related to the specific body part or system affected. The bulletin may also
include the impairment reporting format or form to be used as a supplement
to the narrative report.

(8) The attending physician must specify the worker’s residual func-
tional capacity or refer the worker for completion of a second level PCE or
WCE (as described in OAR 436-009-0070(4) pursuant to the following:

(a) A PCE when the worker has not been released to return to regular
work, has not returned to regular work, has returned to modified work, or
has refused an offer of modified work.

(b) A WCE when there is question of the worker’s ability to return to
suitable and gainful employment. It may also be required to specify the
worker’s ability to perform specific job tasks.

(9) When the worker’s condition is not medically stationary and a
denial has been issued because the worker’s accepted injury is no longer the
major contributing cause of the worker’s condition, the physician must esti-
mate the worker’s future impairment and residual functional capacity
according to OAR 436-035-0014.

(10) A closing examination scheduled and performed under section
(2) of this rule is not an IME or a change of attending physician.

Stat. Auth.: ORS 656.726(4) & 656.245(2)(b)(B)

Stats. Implemented: ORS 656.245 & 656.252

Hist.: WCD 5-1982(Admin), f. 2-23-82, ef. 3-1-82; WCD 1-1984(Admin), f. & ef. 1-16-84;

Renumbered from 436-069-0601, 5-1-85; WCD 1-1990, f. 1-5-90, cert. ef. 2-1-90; WCD 12-

1990(Temp), f. 6-20-90, cert. ef. 7-1-90; WCD 30-1990, f. 12-10-90, cert. ef. 12-26-90;

WCD 11-1992, f. 6-11-92, cert. ef. 7-1-92; WCD 13-1994, f. 12-20-94, cert. ef. 2-1-95; WCD

12-1996, . 5-6-96, cert. ef. 6-1-96, Renumbered from 436-010-0080; WCD 11-1998, . 12-

16-98, cert. ef. 1-1-99; WCD 13-2001, f. 12-17-01, cert. ef. 1-1-02; WCD 14-2003(Temp), f.

12-15-03, cert. ef. 1-1-04 thru 6-28-03; WCD 3-2004, f. 3-5-04 cert. ef. 4-1-04; WCD 2-

2005, f. 3-24-05, cert. ef. 4-1-05; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 5-2006, .

6-15-06, cert. ef. 7-1-06

436-055-0008
Administrative Review

(1) Any party that disagrees with a proposed order or proposed assess-
ment of civil penalty of the director issued under ORS 656.745 may request
a hearing by the Hearings Division of the Workers’ Compensation Board in
accordance with ORS 656.740. The request for hearing must be mailed or
delivered to the Administrator of the Workers’ Compensation Division by
the aggrieved person within 60 days after the mailing date of the proposed
order or assessment. The request must specify the grounds upon which the
proposed order or assessment is contested.

(2) Under ORS 656.704(2), any party that disagrees with an action or
order of the director under these rules, other than as described in section
(1), may request a hearing by filing a hearing request as provided in OAR
436-001-0019 within 60 days of the mailing date of the order or notice of
action. OAR 436-001 applies to the hearing.

(3) Any person that disagrees with an action taken under these rules
by another person, except as described in sections (1) and (2), may request
administrative review by the director as follows:

(a) The request for administrative review must be mailed or delivered
to the Administrator of the Workers” Compensation Division within 90 days
of the action. The request must specify the grounds upon which the action
is contested.

(b) The review will be conducted by the director.

(c) The director will review the relevant information submitted by all
parties.

(d) The director will issue an administrative order that specifies
whether the determination constitutes a final order or whether an aggrieved
party may request a hearing under section (2).

Stat. Auth.: ORS 656.735(5)-(7), 656.745(4) & 656.726(3)

Stats. Implemented: ORS 656

Hist.: WCD 28-1990, f. 11-30-90, cert. ef. 1-1-91; WCD 15-1999, f. 12-21-99, cert. ef. 1-1-
00; WCD 12-2003, f. 12-4-03, cert. ef. 1-1-04; WCD 5-2006, f. 6-15-06, cert. ef. 7-1-06

436-055-0070
Certification of Claims Examiners
(1) Claims examiners shall be certified by the insurer upon satisfac-
tory completion of an examination which demonstrates the individual’s:
(a) Familiarity with the workers’ compensation statutes;
(b) Ability to navigate the administrative rules found in this chapter;
(c) Capability to perform claim processing activities; and
(d) Understanding of activities related to interactions with independ-
ent medical examination providers that includes all the components in OAR
436-055-0085(2).
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(2) Any person taking an examination may use a copy of ORS
Chapter 656 and the Oregon Administrative Rules during the examination.
(3) A passing score on an examination shall be 80 percent or greater.

(4) Any examination completed through dishonest or fraudulent
means shall be considered invalid.

(5) Certification will be for a three-year period. The certification date
shall be the date of the examination.

(6) Certification shall be renewed at any time during the certification
period by providing verification of completion of 24 hours of training dur-
ing the current certification period, to include at least:

(a) Four hours of training on the workers’ compensation statutes,
administrative rules, and case law since the last certification; and

(b) For renewals on or after January 1, 2007, three hours of training
related to interactions with independent medical examination providers that
covers all the components in OAR 436-055-0085(2). The three hours of
training may be completed in increments.

(7) Training may be provided in the form of a seminar, workshop,
association meeting, forum, correspondence, video or similar course. It
may include any of the following subjects:

(a) Medical case management including, but not be limited to, med-
ical terminology, basic human anatomy and interpreting medical reports.

(b) Communication skills including, but not be limited to, courses in
ethics, mediation, negotiation and dealing with angry people.

(c) Instruction dealing specifically with the processing of Oregon
workers’ compensation claims.

Stat. Auth.: ORS 656.726

Stats. Implemented: ORS 656

Hist.: WCD 28-1990, f. 11-30-90, cert. ef. 1-1-91; WCD 5-1994, f. 7-14-94, cert. ef. 9-1-94;

WCD 15-1999, f. 12-21-99, cert. ef. 1-1-00; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD
5-2006, f. 6-15-06, cert. ef. 7-1-06

436-055-0085
Training for Interactions with Independent Medical Examination
Providers

(1) Any training provided under OAR 436-055-0070 or 436-055-
0100(4) relating to independent medical examination provider interaction
must first be approved by the director.

(2) To be approved, a training curriculum for initial certification must
incorporate the following components:

(a) Appropriate and ethical communication with independent medical
examination providers;

(b) Insurers’ rights and responsibilities;

(c) Injured workers’ rights and responsibilities;

(d) Independent medical examination providers’ standards of conduct
requirement;

(e) IME complaint process and investigations by WCD; and

(f) Training specific to the requirements of ORS 656.325 and OAR
436-010.

(3) To be approved, a training curriculum for renewal of certification
must incorporate some or all of the components in (2).

(4) Any person may develop training and receive approval by the
director by submitting an application in a format prescribed by the director.
The application must describe the training content that meets the criteria in
section (2) of this rule, and specify the number of training hours for that
topic.

(5) The director’s approval will remain in effect until the content or
number of hours of training change. At that time, the person will be
required to resubmit an application that meets the requirements of sections
(2) and (4) or (3) and (4) of this rule.

(6) The division will review an application and notify the applicant of
the results within 30 days of receipt of the application. The division will
reject incomplete applications.

(7) If an application is rejected or disapproved, the applicant will be
notified of the reasons. The application may be resubmitted when the rea-
sons for the rejection or disapproval have been corrected.

(8) The director will maintain a registry of approved training curricu-

la.
Stat. Auth.: ORS 656.726
Statutes Implemented:ORS 656.780(1), OL Ch. 675, Sec. 3
Hist.: WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 5-2006, f. 6-15-06, cert. ef. 7-1-06

436-055-0110
Assessment of Civil Penalties

(1) Under ORS 656.745 the director may assess a civil penalty against
an insurer which fails to comply with these rules.

(2) Under ORS 656.780 the director may assess a civil penalty against
an insurer that fails to maintain or produce certification and training records
or that employs anyone other than certified workers” compensation claims
examiner to process workers’ compensation claims. The insurer shall be

Oregon Bulletin

114

subject to a penalty of not more than $2000 per violation. Each violation,

or each day a violation continues, shall be considered a separate violation.
Stat. Auth.: ORS 656.447(1)(a), 656.745(2)(b) & 656.780(3)
Stats. Implemented: ORS 656
Hist.: WCD 28-1990, f. 11-30-90, cert. ef. 1-1-91; WCD 5-1994, f. 7-14-94, cert. ef. 9-1-94;
WCD 15-1999, f. 12-21-99, cert. ef. 1-1-00; WCD 5-2006, f. 6-15-06, cert. ef. 7-1-06

436-060-0035
Supplemental Disability for Workers with Multiple Jobs at the Time
of Injury

(1) For the purpose of this rule:

(a) “Assigned processing administrator” is the company or business
whom the director has selected and authorized to process and pay supple-
mental disability benefits on behalf of the director, when the insurer has
elected not to process and pay these benefits.

(b) “Primary job” means the job at which the injury occurred.

(c) “Secondary job” means any other job(s) held by the worker in
Oregon subject employment at the time of injury.

(d) “Temporary disability” means wage loss replacement for the pri-
mary job.

(e) “Supplemental disability” means wage loss replacement for the
secondary job(s) that exceeds the temporary disability, up to, but not
exceeding, the maximum established by ORS 656.210.

(f) “Verifiable documentation” means information which provides:

(A) Identification of the Oregon subject employer(s) and the time
period that establishes the worker held the secondary job, in addition to the
primary job, at the time of injury; and

(B) Adequate information to calculate the average weekly wage in
accordance with OAR 436-060-0025.

(g) “Insurer” includes third party administrator.

(2) The insurer shall establish the temporary disability rate by multi-
plying the weekly wage, determined under OAR 436-060-0025, from the
primary employer by 66 2/3% (.6667). If the result meets or exceeds the
maximum temporary disability rate, the worker is not eligible for supple-
mental disability benefits.

(3) Within five business days of receiving notice or knowledge of
employment in addition to the primary job on a claim on which the tempo-
rary disability rate for the primary job does not meet or exceed the maxi-
mum rate, the insurer must send a worker an initial notice informing the
worker what type of information the insurer or the assigned processing
administrator must receive to determine the worker’s eligibility for supple-
mental disability. If the insurer has elected not to process and pay these ben-
efits, the insurer must copy the assigned processing administrator with the
notice to the worker. The notice must contain the name, address, and tele-
phone number of the assigned processing administrator, and must also
clearly advise the worker that the verifiable documentation must be sent to
the assigned processing administrator.

(4) The initial notice in section (3) must also inform the worker that
if the verifiable documentation is not received, the insurer will determine
the worker’s temporary disability rate based only on the job at which the
injury occurred. If the insurer later receives the documentation, the insurer
must determine the worker’s eligibility for supplemental disability benefits
and, if the worker is found eligible, re-calculate the temporary disability
rate. Additional benefits due, but not yet paid because of the worker’s prior
failure to provide documentation, must be paid retroactively. Any delay in
the payment of a higher disability rate because of the worker’s failure to
provide verifiable documentation under this paragraph will not result in a
penalty under ORS 656.262(11).

(5) Within 14 days of receiving the worker’s verifiable documenta-
tion, the insurer or the assigned processing administrator must determine
the worker’s eligibility for supplemental disability and must communicate
the decision to the worker and the worker’s representative, if any, in writ-
ing. The letter must also advise the worker why he/she is not eligible when
that is the decision and how to appeal the decision, if the worker disagrees
with the decision.

(6) A worker is eligible if:

(a) The worker was employed at the secondary job by an Oregon sub-
ject employer at the time of the injury,

(b) The worker provides notification of a secondary job to the insurer
within 30 days of the insurer’s receipt of the initial claim, and

(c) The worker’s temporary disability rate from wages at the primary
job does not meet or exceed the maximum rate under section (2) of this
rule.

(7) The insurer or the assigned processing administrator must calcu-
late supplemental disability for an eligible worker by adding all earnings
the worker received from all subject employment, under ORS
656.210(2)(a)(B). In no case shall an eligible worker receive less compen-
sation than would be paid if based solely on wages from the primary
employer.
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(8) If the temporary disability rate from the primary employer does
not meet or exceed the maximum rate, the insurer or the assigned process-
ing administrator must combine the weekly wages, determined under OAR
436-060-0025, for each employer and multiply by 66 2/3% (.6667) to
establish the combined disability rate up to the maximum rate. This is the
base amount on which the worker’s combined benefits will be calculated.

(9) No three-day waiting period applies to supplemental disability
benefits.

(10) The worker’s scheduled days off for the job at which the injury
occurred shall be used to calculate and pay supplemental disability.

(11) To establish the combined partial disability benefits when the
worker has post injury wages from either job, the insurer or the assigned
processing administrator must use all post injury wages from both primary
and all secondary employers. The insurer or the assigned processing admin-
istrator must calculate the amount due the worker based on the combined
wages at injury and combined post injury wages using the temporary par-
tial disability calculation in OAR 436-060-0030. The insurer or the
assigned processing administrator must then calculate the amount due from
the primary job based only on the primary wages at injury and the primary
post injury wages. That amount shall be subtracted from the amount due the
worker; the remainder is the supplemental disability amount.

(12) If the worker receives post injury wages from the secondary job
equal to or greater than the secondary wages at the time of injury, no sup-
plemental disability is due.

(13) If the worker returns to a job not held at the time of the injury,
the insurer or the assigned processing administrator must process supple-
mental disability under the same terms, conditions and limitations as OAR
436-060-0030.

(14) Supplemental disability may be due on a nondisabling claim
even if temporary disability is not due from the primary job. The nondis-
abling claim will not change to disabling status due to payment of supple-
mental disability. When supplemental disability payments cease on a
nondisabling claim, the insurer or the assigned processing administrator
must send the worker written notice advising the worker that their supple-
mental disability payments have stopped and of the worker’s right to appeal
that action to the Workers’” Compensation Board within 60 days of the
notice, if the worker disagrees.

(15) If the insurer has elected to process and pay supplemental dis-
ability under ORS 656.210(5)(a), the insurer must determine the worker’s
on-going entitlement to supplemental disability and must pay the worker
supplemental disability simultaneously with any temporary disability due.
Reimbursement for supplemental disability paid will be made under OAR
436-060-0500.

(16) If the insurer has elected not to process and pay supplemental
disability, the assigned processing administrator must determine the work-
er’s on-going entitlement to supplemental disability and must pay the work-
er supplemental disability due once each 14 days.

(17) A worker who is eligible for supplemental disability under sec-
tion (5) of this rule has an on-going responsibility to provide information
and documentation to the insurer or the assigned processing administrator,
even if temporary disability is not due from the primary job.

(18) If the insurer has elected not to process and pay supplemental
disability, the insurer must cooperate and communicate with the assigned
processing administrator and both must retain documentation of shared
information, as necessary, to coordinate benefits due.

(19) Supplemental disability applies to occupational disease claims
the same as injury claims. Supplemental disability benefits for an occupa-
tional disease shall be based on the worker’s combined primary and sec-
ondary wages at the time there is medical verification the worker is unable
to work because of the disability.

(20) When an insurer elects to pay supplemental disability under ORS
656.210(5)(a) and OAR 436-060-0010(20) and receive reimbursement
under OAR 436-060-0500, the insurer must maintain a record of supple-
mental disability paid to the worker, separate from temporary disability
paid as a result of the job at injury.

(21) If a worker disagrees with the insurer’s or the assigned process-
ing administrator’s decision about the worker’s eligibility for supplemental
disability or the rate of supplemental disability, the worker may request a
hearing before the Hearings Division of the Workers’ Compensation Board.
If the worker chooses to request a hearing on the insurer’s decision con-
cerning the worker’s eligibility for supplemental disability, the worker must
submit an appeal of the insurer’s or the assigned processing administrator’s
decision within 60 days of the notice in section (5) of this rule. Disputes
that arise about the rate of supplemental disability may be resolved under
OAR 436-060-0025(5) and may be submitted at any time. However, the
insurer for the primary job is not required to contact the secondary job
employer. The worker is responsible to provide any necessary documenta-
tion. By requesting resolution of the dispute under OAR 436-060-0025(5),
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the worker authorizes the Workers’ Compensation Division to contact the
secondary job employer to verify information provided by the worker to
resolve the dispute.

(22) An insurer who elects not to process and pay supplemental dis-
ability benefits may be sanctioned upon a worker’s complaint if the insur-
er delays sending necessary information to the assigned processing admin-
istrator and that delay causes a delay in the worker receiving supplemental
disability benefits.

(23) In the event of a third party recovery, previously reimbursed sup-
plemental disability benefits are a portion of the paying agency’s lien.

(24) Remittance on recovered benefits shall be made to the depart-
ment in the quarter following the recovery in amounts determined in accor-

dance with ORS 656.591 and ORS 656.593.
Stat. Auth.: ORS 656.210, 656.704 & 656.726(4)
Stats. Implemented: ORS 656.210, 656.325(5), 656.704, 656.726(4) & Sec. 3(2)(a), Ch. 865,
OL 2001
Hist.: WCD 11-2001, f. 11-30-01, cert. ef. 1-1-02; WCD 6-2002(Temp), f. 4-22-02, cert. ef.
5-10-02 thru 11-5-02; WCD 10-2002, f. 10-2-02 cert. ef. 11-1-02; WCD 9-2003(Temp), f. 8-
29-03, cert. ef. 9-2-03 thru 2-28-04; WCD 11-2003(Temp), f. & cert. ef. 9-22-03 thru 2-28-
03; WCD 13-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 2-28-04; WCD 2-2004, f. 2-19-
04 cert. ef. 2-29-04; WCD 9-2004, f. 10-26-04, cert. ef. 1-1-05; WCD 8-2005, f. 12-6-05,
cert. ef. 1-1-06; WCD 5-2006, f. 6-15-06, cert. ef. 7-1-06

436-060-0095
Medical Examinations; Suspension of Compensation; and Insurer
Medical Examination Notice

(1) The division will suspend compensation by order under conditions
set forth in this rule. The worker must have the opportunity to dispute the
suspension of compensation prior to issuance of the order. The worker is
not entitled to compensation during or for the period of suspension when
the worker refuses or fails to submit to, or otherwise obstructs, an inde-
pendent medical examination reasonably requested by the insurer or the
director under ORS 656.325(1). Compensation will be suspended until the
examination has been completed. The conditions of the examination shall
be consistent with conditions described in OAR 436-010-0265. Any action
of a friend or family member which obstructs the examination shall be con-
sidered an obstruction of the examination by the worker for the purpose of
this rule. The division may determine whether special circumstances exist
that would not warrant suspension of compensation for failure to attend or
obstruction of the examination.

(2) The division will consider requests to authorize suspension of ben-
efits on accepted claims, deferred claims and on denied claims in which the
worker has appealed the insurer’s denial.

(3) A worker must submit to independent medical examinations rea-
sonably requested by the insurer or the director. The insurer may request no
more than three separate independent medical examinations for each open
period of a claim, except as provided under OAR 436-010. Examinations
after the worker’s claim is closed are subject to limitations in ORS
656.268(7).

(4) The insurer may contract with a third party to schedule independ-
ent medical examinations. If the third party notifies the worker of a sched-
uled examination on behalf of the insurer, the appointment notice is
required to be sent on the insurer’s stationery and must conform with the
requirements of OAR 436-060-0095(5).

(5) If an examination is scheduled by the insurer or by another party
at the request of the insurer, the worker and the worker’s attorney shall be
simultaneously notified in writing of the scheduled medical examination
under ORS 656.331. The notice shall be sent at least 10 days prior to the
examination. The notice sent for each appointment, including those which
have been rescheduled, must contain the following:

(a) The name of the examiner or facility;

(b) A statement of the specific purpose for the examination and, iden-
tification of the medical specialties of the examiners;

(c) The date, time and place of the examination;

(d) The first and last name of the attending physician or authorized
nurse practitioner and verification that the attending physician or author-
ized nurse practitioner was informed of the examination by, at least, a copy
of the appointment notice, or a statement that there is no attending physi-
cian or authorized nurse practitioner, whichever is appropriate;

(e) If applicable, confirmation that the director has approved the
examination;

(f) That the reasonable cost of public transportation or use of a private
vehicle will be reimbursed and that, when necessary, reasonable cost of
child care, meals, lodging and other related services will be reimbursed. A
request for reimbursement must be accompanied by a sales slip, receipt or
other evidence necessary to support the request. Should an advance of these
costs be necessary for attendance, a request for advancement must be made
in sufficient time to ensure a timely appearance;

(g) That an amount will be paid equivalent to net lost wages for the
period during which it is necessary to be absent from work to attend the
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medical examination if benefits are not received under ORS 656.210(4)
during the absence;

(h) That the worker has the right to have an observer present at the
examination, but the observer may not be compensated in any way for
attending the exam; however, for a psychological examination, the notice
must explain that an observer is allowed to be present only if the examina-
tion provider approves the presence of an observer; and

(i) The following notice in prominent or bold face type:

“You must attend this examination. If there is any reason you cannot attend, you

must tell the insurer as soon as possible before the date of the examination. If you

fail to attend and do not have a good reason for not attending, or you fail to coop-

erate with the examination, your workers’ compensation benefits may be sus-

pended in accordance with the workers’ compensation law and rules, ORS

656.325 and OAR 436-060. You may be charged a $100 penalty if you fail to

attend without a good reason or if you fail to notify the insurer before the exam-

ination. The penalty is taken out of future benefits.If you object to the location

of this appointment you must contact the Workers’ Compensation Division at 1-

800-452-0288 or 503-947-7585 within six business days of the mailing date of this

notice. If you have questions about your rights or responsibilities, you may call

the Workers” Compensation Division at 1-800-452-0288 or 503-947-7585 or the

Ombudsman for Injured Workers at 1-800-927-1271.”

(6) The insurer must include with each appointment notice it sends to
the worker:

(a) A form for requesting reimbursement;

(b) The director’s brochure, Form 440-3923, “Important Information
about Independent Medical Exams™’; and

(c) Form 440-0858, “Worker Independent Medical Exam (IME)
Survey.”

(7) Child care costs reimbursed at the rate prescribed by the State of
Oregon Department of Human Services, comply with this rule.

(8) The request for suspension must be sent to the division. A copy of
the request, including all attachments, must be sent simultaneously to the
worker and the worker’s attorney by registered or certified mail or by per-
sonal service as for a summons. The request must include the following
information:

(a) That the insurer requests suspension of benefits under ORS
656.325 and OAR 436-060-0095;

(b) The claim status and any accepted or newly claimed conditions;

(c) What specific actions of the worker prompted the request;

(d) The dates of any prior independent medical examinations the
worker has attended in the current open period of the claim and the names
of the examining physicians or facilities, or a statement that there have been
no prior examinations, whichever is appropriate;

(e) A copy of any approvals given by the director for more than three
independent medical examinations, or a statement that no approval was
necessary, whichever is appropriate;

(f) Any reasons given by the worker for failing to comply, whether or
not the insurer considers the reasons invalid, or a statement that the work-
er has not given any reasons, whichever is appropriate;

(g) The date and with whom failure to comply was verified. Any writ-
ten verification of the worker’s refusal to attend the exam received by the
insurer from the worker or the worker’s representative will be sufficient
documentation with which to request suspension;

(h) A copy of the letter required in section (5) and a copy of any writ-
ten verification received under subsection (8)(g);

(i) Any other information which supports the request; and

(j) The following notice in prominent or bold face type:

“Notice to worker: If you think this request to suspend your

wrong, you should immediately write to the Workers” Compensation Division,

350 Winter Street NE, PO Box 14480, Salem, Oregon 97309-0405. Your letter

must be mailed within 10 days of the date of this request. If the division grants

this request, you may lose all or part of your benefits. If your claim has not yet

been accepted, your future benefits, if any, will be jeopardized.”

(9) If the division consents to suspend compensation, the suspension
shall be effective from the date the worker fails to attend an examination or
such other date the division deems appropriate until the date the worker
undergoes an examination scheduled by the insurer or director. Any delay
in requesting consent for suspension may result in authorization being
denied or the date of authorization being modified.

(10) The insurer must assist the worker in meeting requirements nec-
essary for the resumption of compensation payments. When the worker has
undergone the independent medical examination, the insurer must verify
the worker’s participation and reinstate compensation effective the date of
the worker’s compliance.

(11) If the worker makes no effort to reinstate compensation in an
accepted claim within 60 days of the date of the consent to suspend order,
the insurer must close the claim under OAR 436-030-0034(7).

(12) If the division denies the insurer’s request for suspension of com-
pensation, it shall promptly notify the insurer of the reason for denial.

ion is
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Failure to comply with one or more of the requirements addressed in this
rule may be grounds for denial of the insurer’s request.

(13) The division may also take the following actions in regard to the
suspension of compensation:

(a) Modify or set aside the order of consent before or after filing of a
request for hearing.

(b) Order payment of compensation previously suspended where the
division finds the suspension to have been made in error.

(c) Reevaluate the necessity of continuing a suspension.

(14) An order becomes final unless, within 60 days after the date of
mailing of the order, a party files a request for hearing on the order with the

Hearings Division of the Workers’ Compensation Board.
Stat. Auth.: ORS 656.325, 656.704 & 656.726(4)
Stats. Implemented: ORS 656.325, 656.704 & 656.726(4)
Hist.: WCD 6-1989, f. 12-22-89, cert. ef. 1-1-90; WCD 9-1990(Temp), f. 6-18-90, cert. ef. 7-
1-90; WCD 29-1990, f. 11-30-90, cert. ef. 12-26-90; WCD 7-1994, f. 8-11-94, cert. ef. 8-28~
94, Renumbered from 436-060-0085(1),(2).(4); WCD 5-1996, f. 2-6-96, cert. ef. 2-12-96;
WCD 11-2000, f. 12-22-00, cert. ef. 1-1-01; WCD 11-2001, f. 11-30-01, cert. ef. 1-1-02;
WCD 13-2003(Temp), f. 12-15-03, cert. ef. 1-1-04 thru 2-28-04; WCD 2-2004, f. 2-19-04
cert. ef. 2-29-04; WCD 9-2004, £. 10-26-04, cert. ef. 1-1-05; WCD 8-2005, f. 12-6-05, cert.
ef. 1-1-06; WCD 5-2006, f. 6-15-06, cett. ef. 7-1-06

436-070-0020
Assessments: Manner and Intervals for Filing and Payment

(1) Every employer must compute the total assessment amount due
for each employee by multiplying the assessment rate determined in OAR
436-070-0010 by the number of hours or parts of an hour the employee
worked in the pay period.

(a) If actual hours worked are not tracked, an employer may either
calculate the assessments using a flat rate, use contract information stating
the number of hours an employee works, or come up with a reasonable
method for calculating hours worked. If the flat rate method is used, the cal-
culation must be based on 40 hours per week for employees paid weekly or
biweekly, or 173.33 hours per month for employees paid monthly or semi-
monthly.

(b) The employer will retain from the moneys earned by each employ-
ee one half (1/2) of the amount due. In addition, the employer will be
assessed an amount equal to the amount retained from each employee.

(2) Every employer must file a report of employee hours worked and
remit amounts due upon a combined tax and assessment report form pre-
scribed by the Department of Revenue. The report must be filed with the
Department of Revenue:

(a) At the times and in the manner prescribed in ORS 316.168 and
316.171; or

(b) Annually as required or allowed pursuant to ORS 316.197 or
657.571.

(3) For employers required to report quarterly, reports and payments
are due on or before the last day of the first month after the close of each
calendar quarter. For employers that report annually, reports and payments
are due on or before the last day of January following the close of each cal-
endar year.

(4) Employers who fail to timely and accurately file and remit assess-
ments may be charged interest on all overdue balances at the rate estab-
lished by ORS 82.010 and may be assessed civil penalties in accordance
with OAR 436-070-0050.

(5)(a) If an employer fails to file a report or the director determines,
based on the available data, that the report filed understates assessments,
the director may send to the employer a written Failure to File Notice or
Notice of Audit Findings. The notice will include a warning that failure to
timely and accurately resolve all issues addressed in the written notice may
result in the imposition of a civil penalty. The director may coordinate with
the Department of Revenue and Employment Department to provide writ-
ten notice of failure to file.

(b) Within 30 days of the Failure to File Notice or the Notice of Audit
Findings, the employer must file an accurate report and remit the assess-
ments due, or otherwise resolve to the satisfaction of the director all issues
identified in the written notice. If an employer fails to comply with the
notice, the director may estimate the assessments due, including penalties
and interest, and send to the employer a Notice of Estimation.

(c) Within 30 days of the Notice of Estimation, the employer must pay
the director’s estimated assessment or file and remit accurate assessment
due. If the employer fails to comply with the notice, the director may send
to the employer an Order of Default assessing all amounts due as calculat-
ed by the director.

(d) Within 30 days of the Order of Default, the employer must remit
the estimated assessment due, unless the order is timely appealed as pro-
vided in OAR 436-070-0008.

(6) Employers or the director may initiate activity to resolve reporting
errors, omissions, or discrepancies for a period not to exceed the current
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calendar year plus three prior calendar years. No calendar year limitation
applies to cases involving fraud.

(7) When the director determines that the department has received
moneys in excess of the amount legally due and payable or that it has
received moneys to which it has no legal interest, the director will refund
or credit the excess amount. For amounts less than $20, the director will
refund to employers the excess amount only upon receipt of a written

request from the employer or the employer’s legal representative.
Stat. Auth.: ORS 656.506 & 82.010
Stats. Implemented: ORS 656.506 & 293.445
Hist.: WCD 3-1983(Admin), f. 6-30-83, ef. 7-1-83; Renumbered from 436-055-0125, 5-1-
85; WCD 9-1994, . 10-31-94, cert. ef. 1-1-95; WCD 2-1996, f. & cert. ef. 1-12-96; WCD 2-
2005, f. 3-24-05, cett. ef. 4-1-05; WCD 2-2006(Temp), f. & cert. ef. 1-27-06 thru 7-23-06;
WCD 5-2006, . 6-15-06, cert. ef. 7-1-06

Department of Corrections
Chapter 291

Rule Caption: Confidentiality and Inadmissibility of Workplace
Interpersonal Mediation Communications.

Adm. Order No.: DOC 3-2006(Temp)

Filed with Sec. of State: 5-31-2006

Certified to be Effective: 6-1-06 thru 11-27-06

Notice Publication Date:

Rules Adopted: 291-001-0100

Subject: Adoption of this rule is necessary to allow for the confi-
dential mediation of workplace interpersonal disputes involving
Department of Corrections’ employees. Without such a rule the
department employees would have limited ability to participate in
candid, confidential mediation. Mediation has the potential for
resolving disputes less expensively, achieving more satisfactory out-
comes, and improving workplace productivity. OAR 291-001-0100
contains the text of the Attorney General’s model “Simplified Work-
place Interpersonal Dispute Rule — Confidential and Inadmissibil-
ity of Mediation Communications.”

Rules Coordinator: Janet R. Worley—(503) 945-0933

291-001-0100
Confidentiality and Inadmissibility of Workplace Interpersonal
Dispute Mediation Communications

(1) This rule applies to workplace interpersonal disputes, which are
disputes involving the interpersonal relationships between Department of
Corrections’ (department) employees, officials or employees and officials.
This rule does not apply to disputes involving the negotiation of labor con-
tracts or matters about which a formal grievance under a labor contract, a
tort claim notice or a lawsuit has been filed.

(2) The words and phrases used in this rule have the same meaning as
given to them in ORS 36.110 and 36.234.

(3) Nothing in this rule affects any confidentiality created by other
law.

(4) To the extent mediation communications would otherwise be com-
promise negotiations under ORS 40.190 (OEC Rule 408), those mediation
communications are not admissible as provided in ORS 40.190 (OEC Rule
408), notwithstanding any provisions to the contrary in section (9) of this
rule.

(5) Disclosures by Mediator: A mediator may not disclose or be
compelled to disclose mediation communications in a mediation and, if dis-
closed, such communications may not be introduced into evidence in any
subsequent administrative, judicial or arbitration proceeding unless:

(a) All the parties to the mediation and the mediator agree in writing
to the disclosure; or

(b) The mediation communication may be disclosed or introduced
into evidence in a subsequent proceeding as provided in subsections (c) or
(h)-(j) of section (7) of this rule.

(6) Confidentiality and Inadmissibility of Mediation
Communications: Except as provided in section (7) of this rule, mediation
communications in mediations involving workplace interpersonal disputes
are confidential and may not be disclosed to any other person, are not
admissible in any subsequent administrative, judicial or arbitration pro-
ceeding and may not be disclosed during testimony in, or during any dis-
covery conducted as part of a subsequent proceeding, or introduced into
evidence by the parties or the mediator in any subsequent proceeding so
long as:

(a) The parties to the mediation and the department have agreed in
writing to the confidentiality of the mediation, and;

(b) The person agreeing to the confidentiality of the mediation on
behalf of the department:
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(A) Is neither a party to the dispute nor the mediator, and

(B) Is designated by the department to authorize confidentiality for
the mediation, and

(C) Is at the same or higher level in the department than any of the
parties to the mediation or who is a person with responsibility for human
resources or personnel matters in the department, unless the Director or
Deputy Director is one of the persons involved in the interpersonal dispute,
in which case the Governor or the Governor’s designee.

(7) Exceptions to confidentiality and inadmissibility:

(a) Any statements, memoranda, work products, documents and other
materials, otherwise subject to discovery that were not prepared specifical-
ly for use in the mediation are not confidential and may be disclosed or
introduced into evidence in a subsequent proceeding.

(b) Any mediation communications that are public records, as defined
in ORS 192.410(4), and were not specifically prepared for use in the medi-
ation are not confidential and may be disclosed or introduced into evidence
in a subsequent proceeding unless the substance of the communication is
confidential or privileged under state or federal law.

(c) A mediation communication is not confidential and may be dis-
closed by any person receiving the communication to the extent that person
reasonably believes that disclosing the communication is necessary to pre-
vent the commission of a crime that is likely to result in death or bodily
injury to any person. A mediation communication is not confidential and
may be disclosed in a subsequent proceeding to the extent its disclosure
may further the investigation or prosecution of a felony crime involving
physical violence to a person.

(d) The parties to the mediation may agree in writing that all or part
of the mediation communications are not confidential or that all or part of
the mediation communications may be disclosed and may be introduced
into evidence in a subsequent proceeding unless the substance of the com-
munication is confidential, privileged or otherwise prohibited from disclo-
sure under state or federal law.

(e) A party to the mediation may disclose confidential mediation com-
munications to a person if the party’s communication with that person is
privileged under ORS chapter 40 or other provision of law. A party to the
mediation may disclose confidential mediation communications to a person
for the purpose of obtaining advice concerning the subject matter of the
mediation, if all the parties agree.

(f) A written mediation communication may be disclosed or intro-
duced as evidence in a subsequent proceeding at the discretion of the party
who prepared the communication so long as the communication is not oth-
erwise confidential under state or federal law and does not contain confi-
dential information from the mediator or another party who does not agree
to the disclosure.

(g) In any proceeding to enforce, modify or set aside a mediation
agreement, a party to the mediation may disclose mediation communica-
tions and such communications may be introduced as evidence to the extent
necessary to prosecute or defend the matter. At the request of a party, the
court may seal any part of the record of the proceeding to prevent further
disclosure of mediation communications or agreements to persons other
than the parties to the agreement.

(h) In an action for damages or other relief between a party to the
mediation and a mediator or mediation program, mediation communica-
tions are not confidential and may be disclosed and may be introduced as
evidence to the extent necessary to prosecute or defend the matter. At the
request of a party, the court may seal any part of the record of the proceed-
ing to prevent further disclosure of the mediation communications or agree-
ments

(i) To the extent a mediation communication contains information the
substance of which is required to be disclosed by Oregon statute, other than
ORS 192.410 to 192.505, that portion of the communication may be dis-
closed as required by statute.

(j) The mediator may report the disposition of a mediation to the
department at the conclusion of the mediation so long as the report does not
disclose specific confidential mediation communications. The department
or the mediator may use or disclose confidential mediation communications
for research, training or educational purposes, subject to the provisions of
ORS 36.232(4).

(8) The terms of any agreement arising out of the mediation of a
workplace interpersonal dispute are confidential so long as the parties and
the agency so agree in writing. Any term of an agreement that requires an
expenditure of public funds, other than expenditures of $1,000 or less for
employee training, employee counseling or purchases of equipment that
remain the property of the agency, may not be made confidential.

(9) When a mediation is subject to section (6) of this rule, the depart-
ment will provide to all parties to the mediation and to the mediator a copy
of this rule or an explanation of where a copy of the rule may be obtained.
Violation of this provision does not waive confidentiality or inadmissibility.
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Stat. Auth: ORS 36.224
Stats. Implemented: ORS 36.224, 36.230(4)
Hist.: DOC 3-2006(Temp), f. 5-31-06, cert. ef. 1-1-06 thru 11-27-06

Rule Caption: Change in Classifications System for Assigning
Custody Level to Inmates.

Adm. Order No.: DOC 4-2006

Filed with Sec. of State: 5-31-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 2-1-06

Rules Adopted: 291-104-0111, 291-104-0116, 291-104-0125, 291-
104-0130, 291-104-0135

Rules Amended: 291-104-0005, 291-104-0010

Subject: The department has developed a new custody classification
tool that relies on objective data that associates inmate characteris-
tics (factors) with inmate misconduct. The tool also incorporates a
number of elements that address the risk an inmate may pose to the
public. These changes will assist institutions in behavior-based man-
agement. These rule modifications are necessary to implement the
new methodology for assigning inmates with the appropriate clas-
sification level.

Rules Coordinator: Janet R. Worley—(503) 945-0933

291-104-0005
Authority, Purpose, and Policy

(1) Authority: The authority for these rules is granted to the Director
of the Department of Corrections in accordance with ORS 179.040,
423.020, 423.030, and 423.075.

(2) Purpose: The purpose of these rules (OAR 291-104-0005 to 291-
104-0135) is to:

(a) Establish Department of Corrections policy and procedures for
identifying and assigning an appropriate custody level to each inmate com-
mitted or transferred to the Department of Corrections and housed in a
Department of Corrections operated or contracted facility;

(b) Provide information for population management and planning;
and

(c) Provide information to support the appropriate distribution of cor-
rectional resources for both inmate and agency needs.

(3) Policy:

(a) Custody Level: It is the policy of the Department of Corrections
to assign each inmate committed or transferred to the custody of the depart-
ment the lowest custody level deemed appropriate by the department to:

(A) Provide the amount of supervision necessary to account for the
inmate’s whereabouts;

(B) Provide for the safe, secure, and orderly operation of Department
of Corrections facilities;

(C) Provide reasonable protection to the general community, staff,
and inmate population;

(D) Allow each inmate to exercise independent responsibility com-
mensurate with his or her demonstrated ability and behavior; and

(E) Ensure the provision of appropriate inmate health, treatment and
work programs.

(b) Housing Assignments: It is the policy of the Department of
Corrections to assign an inmate housing consistent with his/her custody
level, demonstrated behavior, and special needs. No Level 5 or maximum
custody inmates shall be housed in a general population housing unit.

(c) Implementation: Inmates delivered to department custody on or
after June 1, 2006 will be assigned a custody classification level in accor-
dance with OAR 291-104-0116 to 291-104-0135 (five-level system).
Inmates in the physical custody of the department prior to June 1, 2006 will
retain their custody classification level as assigned in accordance with OAR
291-104-0010 through 291-104-0035 (four-level system) until their cus-
tody is reviewed at the regular six-month review cycle as required by rule,
or until the inmate incurs:

(A) A major rule violation;

(B) A program failure;

(C) A return from parole, transitional leave or a lower custody facili-
ty;

(D) Any new conviction;

(E) Any action by the Board of Parole and Post-Prison Supervision
that may affect the scoring for any element of the inmate’s custody level; or

(F) Any new information or any change in circumstances that may
affect the scoring for any element of the inmate’s custody level, at which
time the inmate may be reclassified in accordance with OAR 291-104-0111
to 291-104-0140.
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(e) If an inmate classified under 291-104-0015 through 291-104-0035
appeals any element of his/her custody score, the Institution Classification
Committee will conduct the review according to the scoring criteria listed
in Attachment 3 (Classification Guide and Matrix), which reflects the
process used to determine the four-level custody classification scores.

(f) Once all inmates have been reclassified according to the five-level
custody classification system, use of the four-level classification system
will be discontinued.

(g) During the six-month transition from the four-level custody clas-
sification system to the new five-level custody classification system, the
following custody designations will be used interchangeably between the
four-level and five-level custody classification systems:

(A) Maximum custody under the old four-level system corresponds to
Level 5 under the new five-level classification system.

(B) Close custody under the old four-level system corresponds to
Level 4 under the new five-level classification system.

(C) Medium custody under the old four-level system corresponds to
Level 3 under the new five-level classification system.

(D) Minimum custody under the old four-level system corresponds to
both Levels 1 and 2 under the new five-level classification system.

(f) This corresponding custody terminology will also apply inter-
changeably when interpreting the following administrative rule divisions:

(A) Use of Force (OAR 291-013): References to minimum security
facilities will correspond to facilities housing inmates classified as custody
Levels 1 and 2 under the new five-level custody classification system.
References to medium or higher security facilities will correspond to facil-
ities housing inmates classified as Level 3 or higher under the new five-
level custody classification system.

(B) Capital Punishment (Death by Lethal Injection) (OAR 291-024):
References to inmates classified as maximum custody will correspond to
inmates classified as custody Level 5 under the new five-level custody clas-
sification system.

(C) Intensive Management Unit (OAR 291-055): References to
inmates classified as maximum custody will correspond to inmates classi-
fied as custody Level 5 under the new five-level custody classification sys-
tem.

(D) Alternative Incarceration Programs (OAR 291-062): References
to minimum custody will correspond to inmates classified as custody
Levels 1 and 2 under the new five-level custody classification system.
References to minimum housing will correspond to housing designated for
inmates classified as Levels 1 and 2 under the new five-level custody clas-
sification system.

(E) Short-Term Transitional Leave, Emergency Leaves and
Supervised Trips (OAR 291-063): References minimum custody will cor-
respond to inmates classified as custody Levels 1 and 2 under the new five-
level custody classification system.

(F) Assessment, Assignment, and Supervision of Inmates for Work
Assignments and Unfenced Minimum Housing (OAR 291-082) References
to minimum custody will correspond to inmates classified as custody
Levels 1 and 2 under the new five-level custody classification system.
References to minimum housing will correspond to housing designated for
inmates classified as Levels 1 and 2 under the new five-level custody clas-
sification system.

(G) Work Release Programs (OAR 291-149) References to minimum
custody will correspond to inmates classified as custody Levels 1 and 2

under the new five-level custody classification system.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 2-1989, f. & cert. ef. 2-6-89; CD 14-1991, f. & cert. ef. 6-7-91; CD 18-1993, f. 6-
7-93, cert. ef. 6-9-93; CD 20-1994, f. 9-21-94, cert. ef. 10-1-94; DOC 4-2006, f. 5-31-06,
cert. ef. 6-1-06

291-104-0010
Definitions

(1) This rule includes definitions for OAR 291-104-0010 through
291-104-0035.

(2) Classification Review: The process used by the department to re-
evaluate an inmate’s assigned custody level. The assigned custody level
may be changed as a result of the review.

(3) Classification Unit: Central Office staff responsible for the devel-
opment, implementation, training, oversight, and management of the clas-
sification function within the department.

(4) Current Offense: Any and all crimes for which the inmate is cur-
rently under commitment to the Department of Corrections. Interstate com-
pact inmates or inmates serving a concurrent sentence from a jurisdiction
other than Oregon will have those convictions considered as current offens-
es.

(5) Custody Classification Guide and Matrix (Attachment 3): A clas-
sification instrument used by the department to assist it in assigning
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inmates an appropriate custody level. The classification instrument incor-
porates numerically weighted custody classification criteria and a scoring
matrix to achieve a resulting proposed custody level. The classification cri-
teria include the following elements:

(a) Public Risk Criteria:

(A) Crime Severity: (Severity of current offense);

(B) Extent of violence;

(C) Use of weapon(s);

(D) History of violence;

(E) Escape history;

(F) Time left to serve; and

(G) Felony detainers.

(b) Institutional Risk Criteria:

(A) Frequency of institutional misconduct;

(B) Severity of institutional misconduct;

(C) Primary program compliance;

(D) Security Threat Group affiliation;

(E) Substance abuse; and

(F) Age.

(6) Custody Level: One of four levels of supervision assigned each
inmate through initial and classification review procedures:

(a) Maximum Custody: An inmate assigned this custody level pres-
ents extreme risk of escape, violence, and/or disruption to the safe, secure,
and orderly operation of a Department of Corrections facility. Inmates com-
mitted with a sentence of death will be scored or overridden to maximum
custody.

(b) Close Custody: An inmate assigned this custody level presents a
serious risk of escape, violence, and/or disruption to the safe, secure, and
orderly operation of a Department of Corrections facility.

(c) Medium Custody: An inmate assigned this custody level presents
moderate risk of escape, violence, and/or disruption to the safe, secure, and
orderly operation of a Department of Corrections facility.

(d) Minimum Custody: An inmate assigned this custody level pres-
ents minimal risk of escape, violence, and/or disruption to the safe, secure,
and orderly operation of a Department of Corrections facility.

(7) Department of Corrections Facility: Any institution, facility or
staff office, including the grounds, operated by the Department of
Corrections.

(8) Direct Supervision: The responsibilities of authorized supervisors
to ensure the on site presence of an inmate while outside the institution
security perimeter and to immediately report any unauthorized absence.

(9) Disciplinary Severity Scale (Attachment 2): A classification tool
used by the department, in conjunction with the Custody Classification
Guide and Matrix, to assist it in assigning inmates an appropriate custody
level. The Disciplinary Severity Scale assigns certain institution discipli-
nary rule violations as high, moderate and low severity for purposes of
scoring the Institutional Risk element of the classification instrument.

(10) Escape: The unlawful departure from within the security perime-
ter of a facility, from the immediate control of Department of Corrections
staff while outside the facility perimeter, or from the direct supervision of
non-department personnel authorized to supervise an inmates while outside
the facility perimeter.

(11) Initial Classification: The process used by the Department of
Corrections to assign an inmate a custody level upon his/her admission to
the physical custody of the department.

(12) Inmate: Any person under the supervision of the Department of
Corrections who is not on parole, probation, or post-prison supervision sta-
tus.

(13) Institutional Classification Committee: A committee within each
facility consisting of at least three persons (one representative from man-
agement service, one representative from security, and one representative
from program functions) that reviews classification appeals.

(14) Institutional Risk: Factors considered to assess the likelihood an
inmate will be disruptive to the safe, secure, and orderly operation of a
Department of Corrections facility.

(15) Override: A documented condition or fact involving an unusual
issue or issues not addressed in the classification factors or a degree of seri-
ousness in a classification factor so extreme that the factor does not ade-
quately reflect the reasonable weight the element warrants, which justifies
a higher or lower custody level than indicated by the classification instru-
ment.

(16) Public Risk: Factors considered to assess the severity of criminal
behavior that an inmate has presented to the community.

(17) Serious Management Concerns: Participation either individually,
or in a group, in behavior which poses a threat to the safe and secure oper-
ation of the facility, including but not limited to, threatening or inflicting
serious bodily harm on inmates or staff, posing an immediate risk of escape,
promoting or engaging in group disruptive behavior, promoting security
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threat group activities, or being involved in the planning of any activities
that would significantly threaten the safe and secure operation of the facil-
ity; and which poses a sufficient threat that such behavior can only be ade-
quately controlled in appropriate special housing.

(18) Unauthorized Departure: The unlawful departure of an inmate

while on temporary release from a facility and not under direct supervision.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: CD 2-1989, f. & cert. ef. 2-6-89; CD 14-1991, f. & cert. ef. 6-7-91; CD 18-1993, f. 6-
7-93, cert. ef. 6-9-93; CD 20-1994, f. 9-21-94, cert. ef. 10-1-94; DOC 12-2005(Temp), f. 9-
6-05, cert. ef. 9-7-05 thru 3-6-06; DOC 15-2005, . & cert. ef. 12-7-05; DOC 4-2006, f. 5-31-
06, cert. ef. 6-1-06

291-104-0111
Definitions for OAR 291-104-0111 through 291-104-0135

(1)This rule includes definitions for OAR 291-104-0111 through 291-
104-0135.

(2) Corrections Information System (CIS): A computer system dedi-
cated to tracking information critical to the management of inmates and
offenders under the custody, supervision or both of the Department of
Corrections.

(3) Classification Review: The process used by the department to re-
evaluate an inmate’s assigned custody level. The assigned custody level
may be changed as a result of the review.

(4) Classification Unit: Central Office staff responsible for the devel-
opment, implementation, training, oversight and management of the classi-
fication function within the department.

(5) Conduct Factor: A formula which interrelates the elements of an
inmate’s age, percentage of sentence served, security threat group affilia-
tion, time remaining to serve, Oregon Corrections Plan (OCP) program
compliance and prior incarcerations to produce one of three composite
scores that represent an inmate’s anticipated conduct, which is then adjust-
ed to reflect an inmate’s actual recent conduct history.

(6) Current Offense: Any and all crimes for which the inmate is cur-
rently under commitment to the Department of Corrections. Interstate com-
pact inmates or inmates serving a concurrent sentence from a jurisdiction
other than Oregon will have those convictions considered as current offens-
es.

(7) Custody Classification Guide (Attachment 1): A classification
instrument used by the department to assist it in assigning inmates an
appropriate custody level. The classification instrument incorporates
numerically weighted custody classification criteria to achieve a resulting
proposed custody level. The highest score achieved on any of the elements
will be used to calculate the inmate’s final classification level. The classifi-
cation criteria include the following elements:

(a) Offense Type;

(b) History of Violence;

(c) Escape/Abscond History;

(d) Sentence Remaining;

(e) Detainers;

(f) Prior Incarcerations;

(g) Major Misconduct Violations;

(h) Severity of Institutional Misconduct;

(i) OCP Program Compliance; and

(j) Security Threat Group Behavior.

(8) Custody Level: One of five levels of supervision assigned each
inmate through initial and classification review procedures:

(a) Level Five: An inmate assigned this custody level presents
extreme risk of escape, violence or disruption to the safe, secure, and order-
ly operation of a Department of Corrections facility. Inmates committed
with a sentence of death will be scored or overridden to level five.

(b) Level Four: An inmate assigned this custody level presents a seri-
ous risk of escape, violence or disruption to the safe, secure and orderly
operation of a Department of Corrections facility.

(c) Level Three: An inmate assigned this custody level presents mod-
erate risk of escape, violence or disruption to the safe, secure and orderly
operation of a Department of Corrections facility.

(d) Level Two: An inmate assigned this custody level presents limit-
ed risk of escape, violence or disruption to the safe, secure and orderly
operation of a Department of Corrections facility.

(e) Level One: An inmate assigned this custody level presents mini-
mal risk of escape, violence or disruption to the safe, secure, and orderly
operation of a Department of Corrections facility.

(9) Department of Corrections (DOC) Facility: Any institution, facil-
ity or staff office, including the grounds, operated by the Department of
Corrections.

(10) Direct Supervision: The responsibilities of authorized supervi-
sors to ensure the on site presence of an inmate while outside the institution
security perimeter and to immediately report any unauthorized absence.
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(11) Disciplinary Severity Scale (Attachment 2): A classification tool
used by the department, in conjunction with the Custody Classification
Guide (Attachment 1), to assist it in assigning inmates an appropriate cus-
tody level. The Disciplinary Severity Scale assigns certain institution disci-
plinary rule violations as high, moderate and low severity for purposes of
scoring the institutional misconduct element of the classification instru-
ment.

(12) Initial Classification: The process used by the Department of
Corrections to assign an inmate a custody level upon his/her admission to
the physical custody of the department.

(13) Inmate: Any person under the supervision of the Department of
Corrections who is not on parole, probation, or post-prison supervision sta-
tus.

(14) Institution Classification Committee: A committee within each
facility consisting of at least three persons (one representative from man-
agement service, one representative from security, and one representative
from program functions) that reviews classification appeals.

(15) Oregon Corrections Plan (OCP): An automated case manage-
ment tool incorporated into the Corrections Information System, which
serves as the primary tool for tracking an inmate’s progress in working to
mitigate the identified risk factors.

(16) Override: A documented condition or fact involving an unusual
issue or issues not addressed in the classification factors or a degree of seri-
ousness in a classification factor so extreme that the factor does not ade-
quately reflect the reasonable weight the element warrants that justifies a
higher or lower custody level than indicated by the classification instru-
ment.

(17) Policy Elements: Ten areas of potential risk listed in the Custody
Classification Guide (Attachment 1) which must be evaluated when scor-
ing the five-level custody classification system. Each of these classification
criteria relates to sound correctional practices and good public policy for
managing risks posed by inmates in order to maintain a high level of safe-
ty both within the DOC facilities and for the community as a whole.

(18) Program Failure: Removal from a program for failure to satis-
factorily perform in a program assignment or refusal to participate in a rec-
ommended or required program.

(19) Security Threat Group (STG): Any group of two or more indi-
viduals who:

(a) Have a common name, identifying symbol, or characteristic which
serves to distinguish themselves from others.

(b) Have members, affiliates, and/or associates who individually or
collectively engage, or have engaged, in a pattern of illicit activity or acts
of misconduct that violates Oregon Department of Corrections rules.

(c) Have the potential to act in concert to present a threat, or potential
threat, to staff, public, visitors, inmates, offenders or the secure and order-
ly operation of the institution.

(20) Serious Management Concerns: Participation either individually,
or in a group, in behavior which poses a threat to the safe and secure oper-
ation of the facility, including but not limited to, threatening or inflicting
serious bodily harm on inmates or staff, posing an immediate risk of escape,
promoting or engaging in group disruptive behavior, promoting security
threat group activities, or being involved in the planning of any activities
that would significantly threaten the safe and secure operation of the facil-
ity; and which poses a sufficient threat that such behavior can only be ade-
quately controlled in appropriate special housing.

(21) Special Case Factor (SCF): A descriptive list of specific circum-
stances, with corresponding codes, from which elements may be selected to
indicate pertinent information related to an inmate’s classification and
placement, that may not have been captured by the classification elements.

(22) Special Population Management — Inmate Program Committee
(SPM-IPC): A committee composed of three department administrative
staff to include the Chief of Security, Counseling and Treatment Services
Mental Health supervisor, and the Capacity and Resources Administrator
who are responsible to review classification status for inmates who score
level five in order to determine if assignment to the Intensive Management
Unit (IMU) is appropriate.

[ED. NOTE: Attachments referenced are available from the agency.]

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 4-2006, f. 5-31-06, cert. ef. 6-1-06

291-104-0116
Initial Classification

(1) The Department of Corrections shall assign inmates an initial cus-
tody level in accordance with the department’s conduct factor calculation,
Custody Classification Guide (Attachment 1), Disciplinary Severity Scale
(Attachment 2) and these rules (OAR 291-104-0116 to 291-104-0135). An
inmate will generally be assigned an initial custody level within 30 days of
admission to the physical custody of the Department of Corrections.
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(2) Determining an inmate’s custody classification score is a multi-
stage process. The first step is an automated calculation by CIS of each
inmate’s conduct factor. Once CIS determines the predictive conduct fac-
tor, assigning a numeric score of 1, 2, or 3, CIS will then compare this pre-
dictive score with the inmate’s actual conduct history and adjust the con-
duct factor score to correspond to the inmate’s actual conduct record.

(a) Inmates with a conduct factor of 1 or 2 who have been found
guilty of a single major rule violation during the preceding twelve months
will have their conduct factor adjusted upward by one point.

(b) Inmates with a conduct factor of 1 or 2 who have been found
guilty of two or more major rule violations during the preceding twelve
months will have their conduct factor adjusted upward to a score of 3.

(c) Inmates with a conduct factor of 2 or 3 who have no major rule
violations during the preceding twelve months will have their conduct fac-
tor adjusted downward by one point.

(d) Inmates with a conduct factor of 3 who have no major rule viola-
tions during the preceding 24 months will have their conduct factor adjust-
ed downward to a score of 1.

(3) The second stage in determining an inmate’s custody classification
score is for the inmate’s assigned counselor to enter information into the
department’s Corrections Information System which is necessary to score
each of the ten policy elements.

(4) The next stage in the classification scoring process is for CIS to
adjust the assigned policy element scores based on the inmate’s conduct
factor. A low conduct factor will lower the score on most policy elements,
and a high conduct factor will raise the score on most policy elements, as
detailed in Attachment 4, Automated Scoring Adjustments.

(5) The final stage of the classification scoring process is for CIS to
generate a classification summary report which reflects all scores for the
conduct factor and the ten policy elements. An inmate’s proposed custody
level will be equal to the highest score on any single policy element after
automated adjustments are made based on the conduct factor.

(6) After generating a classification summary, the assigned counselor
will review it for accuracy. Having assured the accuracy of the scoring, the
assigned counselor will forward the classification summary to the func-
tional unit manager or designee for approval of the proposed custody level
or, in appropriate cases, for approval of the counselor’s recommendation
for override of the proposed custody level.

(7) No classification action is official until the functional unit manag-
er or designee approves the classification summary. Level 5 classifications
are not official until approved by the Special Population Management —
Inmate Program Committee. All official classification summaries will be

placed and retained in the inmate’s file.
[ED. NOTE: Attachments referenced are available from the agency.]
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 4-2006, f. 5-31-06, cert. ef. 6-1-06

291-104-0125
Classification Review

(1) Each inmate’s custody level will be reviewed at a minimum of
every six months.

(2) Circumstances may arise when a classification review will be
completed more frequently than every six months (e.g., major rule viola-
tions, return from parole, transitional leave or a minimum custody facility,
new convictions, or Board of Parole and Post-Prison Supervision actions
affecting the inmate’s custody). It is the responsibility of the assigned coun-
selor to determine if circumstances warrant a classification review prior to
six months.

(3) A new classification summary will be completed as part of each
classification review, even if no scoring changes have occurred.

(4) New information or a change in circumstance(s) affecting the con-
duct factor calculation or scoring of any element of the classification crite-
ria contained in the Custody Classification Guide that would make the
inmate’s custody level no longer appropriate requires a classification
review. A copy of all official classification summaries shall be offered to the

affected inmate, unless safety or security reasons would dictate otherwise.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 4-2006, f. 5-31-06, cert. ef. 6-1-06

291-104-0130
Override

(1) Override of a proposed custody level may be recommended by the
assigned counselor in those cases where the counselor believes that cir-
cumstances justify a higher or lower custody level than indicated by the
classification instrument. Final approval for all overrides, except Level 5,
will be made at the institutional level.
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(2) The Classification Unit may modify any classification action. In
such cases, the affected facility will be formally notified of the reason(s) for
the modification.

Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075

Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075

Hist.: DOC 4-2006, f. 5-31-06, cert. ef. 6-1-06

291-104-0135
Administrative Review

(1) An inmate may obtain an administrative review of classification
actions affecting him/her by writing to the appropriate reviewing body/staff
designated in these rules, and requesting an administrative review using the
Department of Corrections Request for Administrative Review form
(CD1120aD). To obtain an administrative review, an inmate must complete
the portions of a CD1120aD request form required in these rules, specify-
ing the body/staff to whom the administrative review request is being sub-
mitted, the grounds/reason(s) for administrative review, and any documen-
tation (attached to the request form) supporting the inmate’s grounds or rea-
son(s) for the requested administrative review.

(2) Issues Subject to Administrative Review: Administrative review is
available to an inmate to contest three aspects of classification actions: the
accuracy of the non-level five classification scoring, the reason(s) for an
override of a scored custody level, and an inmate’s Level 5 custody classi-
fication.

(a) Accuracy of Scoring (Levels One, Two, Three and Four):

(A) To obtain an administrative review of a classification score, an
inmate must complete the top portion of a CD1120aD form, and send the
completed form, together with any supporting documentation, to the
Institution Classification Committee at the facility where the inmate is
housed. The Committee must receive the review request within 15 calendar
days of the classification approval date. The Committee should complete its
review within 15 days after receiving an inmate’s review request.

(B) If, after receiving the review decision of the Institution
Classification Committee, an inmate is not satisfied with the decision, the
inmate may obtain further review of the classification score by sending
another completed CD1120aD form requesting administrative review,
together with any supporting documentation, and the Committee’s review
decision, to the functional unit manager or designee. The functional unit
manager or designee must receive the review request within 15 calendar
days of the Committee’s review decision. The functional unit manager or
designee should complete his/her review within 15 days after receiving the
inmate’s review request. There shall be no further administrative review of
a classification score.

(b) Overrides: To obtain an administrative review of an override of a
proposed custody level, an inmate must complete the bottom portion of a
CD1120aD form and send the completed form to the administrator or
designee responsible for the Classification Unit, together with any support-
ing documentation. The Classification Unit must receive the review request
within 15 calendar days of the classification action approval date. The
Classification Unit should complete its review within 15 days after receiv-
ing an inmate’s review request. There shall be no further administrative
review of an override decision.

(c) Level Five: An inmate’s Level 5 custody classification may be
administratively reviewed utilizing the bottom portion of the CD1120aD
with the review request being submitted to the administrator or designee
responsible for the Classification Unit. The request for review shall include
any supporting documentation by the inmate to be considered in reviewing
the appropriateness of the Level 5 custody classification. The matter may
be reviewed only once and the completed review shall be final.

(3) A copy of administrative review decisions will be provided to the

inmate and retained in the central institution file.
Stat. Auth.: ORS 179.040, 423.020, 423.030 & 423.075
Stats. Implemented: ORS 179.040, 423.020, 423.030 & 423.075
Hist.: DOC 4-2006, f. 5-31-06, cert. ef. 6-1-06

Department of Fish and Wildlife
Chapter 635

Rule Caption: Open spring Chinook sport fishery and modifiations
to Columbia River and Youngs Bay commercial fisheries.

Adm. Order No.: DFW 29-2006(Temp)

Filed with Sec. of State: 5-16-2006

Certified to be Effective: 5-16-06 thru 7-31-06

Notice Publication Date:

Rules Amended: 635-023-0125, 635-042-0022, 635-042-0145
Rules Suspended: 635-023-0125(T), 635-042-0022(T), 635-042-
0145(T)
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Subject: Amend rule to open Columbia River spring Chinook sport
fishery in the mainstem from Rocky Point/Tongue Point line
upstream to Bonneville Dam effective 12:01 a.m. May 17, 2006
through June 15, 2006; to extend the spring Chinook gillnet com-
mercial fishery in the Columbia River mainstem; and provide con-
sistency in harvest regulations for Youngs Bay. Implementation con-
sistent with action taken May 15, 2006 by the Columbia River
Compact.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-023-0125
Spring Sport Fishery

(1) The 2006 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2006
Oregon Sport Fishing Regulations.

(2) The Columbia River is open to angling for salmon, steelhead and
shad effective 12:01 a.m. May 17, 2006 through June 15, 2006 or until
guideline is reached from Rocky Point/Tongue Point line upstream to the
Bonneville Dam. The Columbia River opens effective 12:01 a.m. May 13,
through 11:59 p.m. Thursday June 15, 2006 from the Tower Island power
lines upstream to McNary Dam plus the Oregon bank between Bonneville
Dam and the Tower Island power lines with the following restrictions:

(a) Adipose fin-clipped chinook salmon, adipose fin-clipped steel-
head and shad may be retained.

(b) All non-adipose fin-clipped chinook salmon and non-adipose fin-
clipped steelhead must be released immediately unharmed.

(c) Catch limits of two adult salmon or steelhead and five jacks per
day are in effect as per permanent regulations.

(3) Effective May 17, 2006 through June 15, 2006, in the mainstem
Columbia River upstream of the Rocky Point/Tongue Point line it is unlaw-
ful when fishing from vessels which are less than 30 feet in length, sub-
stantiated by Coast Guard documentation or Marine Board Registration, to
totally remove from the water any salmon or steelhead required to be
released.

(4) It is unlawful to continue to angle for jack salmon after retaining
a limit of adult salmon or steelhead.

(5) All other specifications and restrictions as outlined in the current
2006 Oregon Sport Fishing Regulations apply.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 17-2004(Temp), f. & cert. ef. 3-10-04 thru
7-31-04; DFW 29-2004(Temp), f. 4-15-04, cert. ef. 4-22-04 thru 7-31-04; DFW 30-
2004(Temp), f. 4-21-04, cert. ef. 4-22-04 thru 7-31-04; DFW 36-2004(Temp), f. 4-29-04,
cert. ef. 5-1-04 thru 7-31-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04;
DFW 44-2004(Temp), f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04; DFW 51-2004(Temp), f. 6-
9-04, cert. ef. 6-16-04 thru 7-31-04; Administrative correction 8-19-04; DFW 117-2004, f.
12-13-04, cert. ef. 1-1-05; DFW 6-2005, f. & cert. ef. 2-14-05; DFW 27-2005(Temp), f. &
cert. ef. 4-20-05 thru 6-15-05; DFW 35-2005(Temp), f. 5-4-05, cert. ef. 5-5-05 thru 10-16-
05; DFW 38-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 44-2005(Temp), f. 5-
17-05, cert. ef. 5-22-05 thru 10-16-05; DFW 51-2005(Temp), f. 6-3-05, cert. ef. 6-4-05 thru
7-31-05; Administrative correction 11-18-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 21-2006(Temp), f. 4-13-06, cert. ef. 4-14-06 thru
5-15-06; DFW 27-2006(Temp), f. 5-12-06, cert. ef. 5-13-06 thru 6-15-06; DFW 29-
2006(Temp), f. & cert. ef. 5-16-06 thru 7-31-06

635-042-0022
Spring Chinook Gill Net and Tangle Net Fisheries

(1) Adipose fin-clipped chinook salmon, sturgeon and shad may be
taken by gill net or tangle net for commercial purposes from the mouth of
the Columbia River upstream to Kelley Point (Zones 1-3 and part of Zone
4).

(a) Individual fishing periods will not exceed sixteen hours in length
during small mesh fisheries and twenty-four hours in length during large
mesh fisheries. Fishing periods may occur on Tuesdays and Thursdays,
depending upon results from test fisheries or full fleet fisheries conducted
prior to each specified weekday.

(b) White sturgeon possession and sales restrictions by each partici-
pating vessel will be determined inseason based on gear type and number
of fish remaining on the guideline.

(2) An adipose fin clip salmon is defined as a hatchery salmon with a
clipped adipose fin and having a healed scar at the location of the fin. The
adipose fin is the small fatty fin on salmonids located between the dorsal
fin and tail.

(3) During the spring chinook gill net fishery:

(a) It is unlawful to use a gill net having a mesh size less than 8 inch-
es or more than 9-3/4 inches. Use of monofilament nets is allowed.
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(b) Mesh size for the fishery is determined as described in OAR 635-
042-0010(4).

(c) From the area as described in section (1) of this rule, adipose fin-
clipped chinook salmon, sturgeon and shad may be taken for commercial
purposes by gill net during the following open period:

(A) 12:00 noon, February 23 to 6:00 a.m., February 24, 2006.

(B) 12:00 noon, March 2, 2006 to 12:00 noon, March 3, 2006.

(C) 6:00 a.m., March 7, 2006 to 6:00 a.m., March 8, 2006.

(D) 12:00 noon, March 9, 2006 to 6:00 a.m., March 10, 2006.

(E) 12:00 noon, March 14, 2006 to 6:00 a.m., March 15, 2006.

(F) 2:00 p.m., May 16, 2006 to 12:00 midnight, May 16, 2006.

(4) A maximum of eight sturgeon may be possessed or sold by each
participating vessel during each calendar week (Sunday through Saturday)
the fishery is open. The eight sturgeon possession/sales limit includes both
mainstem and Select Area fisheries.

(5) During the spring chinook tangle net fishery:

(a) It is unlawful to use other than a single-wall multi-filament net.
Monofilament tangle nets are not allowed. Maximum mesh size is 4-1/4
inches stretched taut.

(b) Mesh size is determined by placing three consecutive meshes
under hand tension and the measurement is taken from the inside of one
vertical knot to the outside of the opposite vertical knot of the center mesh.
Hand tension means sufficient linear tension to draw opposing knots of
meshes into contact.

(6) Nets shall not exceed 900 feet (150 fathoms) in length. A red cork
must be placed on the corkline every 25 fathoms as measured from the first
mesh of the net. Red corks at 25-fathom intervals must be in color contrast
to the corks used in the remainder of the net.

(7) On tangle nets, an optional use of a steelhead excluder panel of
mesh may be hung between the corkline and the 4-1/4 inch maximum mesh
size tangle net. The excluder panel web must be a minimum mesh size of
12 inches when stretched taut under hand tension. Monofilament mesh is
allowed for the excluder panel. The excluder panel (including any associat-
ed hangings) must be a minimum of 5 linear feet in depth and not exceed
10 linear feet in depth, as measured from the corkline to the upper margin
of the tangle net mesh as the net hangs naturally from a taut corkline.
Weedlines or droppers (bobber-type) may be used in place of the steelhead
excluder panel. A weedline-type excluder means the net is suspended below
the corkline by lines of no less than five feet in length between the corkline
and the upper margin of the tangle net. A dropper-type excluder means the
entire net is suspended below the surface of the water by lines of no less
than five feet in length extending from individual surface floats to a sub-
mersed corkline. The corkline cannot be capable of floating the net in its
entirety (including the leadline) independent of the attached floats.
Weedlines or droppers must extend a minimum of 5 feet above the 4-1/4
inch maximum mesh size tangle net.

(a) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, may extend to a maximum length of 1,050 feet (175 fath-
oms).

(b) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, along with a red cork every 25 fathoms as required in (5)
above, must have two red corks at each end of the net.

(8) There are no restrictions on the hang ratio. The hang ratio is used
to horizontally add slack to the net. The hang ratio is determined by the
length of the web per length of the corkline.

(9) There are no restrictions on the use of slackers or stringers to
slacken the net vertically.

(10) Nets shall be fished for no longer than 45 minutes per set. The
time of fishing is measured from when the first mesh of the net is deployed
into the water until the last mesh of the net is fully retrieved from the water.

(11) It is unlawful for a net in whole or in part to be anchored, tied,
staked, fixed, or attached to the bottom, shore, or a beached boat; left unat-
tended at any time it is fished; or attended by more than one boat while
being fished.

(12) It is unlawful to fish more than one net from a licensed commer-
cial fishing boat at any one time.

(13) Nets fished from sunset to sunrise shall have lighted buoys on
both ends of the net unless the net is attached to the boat then one lighted
buoy on the opposite end of the net from the boat is required.

(14) Non-legal sturgeon, nonadipose fin-clipped chinook salmon, and
steelhead must be released immediately with care and the least possible
injury to the fish to the river without violence or into an operating recovery
box.

(a) One operating recovery box with two chambers or two operating
recovery boxes with one chamber each to aid survival of released fish must
be on board each fishing vessel participating in the fishery. Recovery boxes
shall be operating during any time that a net is being retrieved or picked.
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(b) All salmon and steelhead that are bleeding, in lethargic condition,
or appearing dead must be placed in the recovery box for rehabilitation pur-
poses prior to release to the river.

(c) Each chamber of the recovery box must meet the following dimen-
sions as measured from within the box; the inside length measurement must
be at or within 39-1/2 to 48 inches, the inside width measurement must be
at or within 8 to 10 inches, and the inside height measurement must be at
or within 14 to 16 inches.

(d) Each chamber of the recovery box must include an operating
water pumping system capable of delivering a minimum flow of 16 gallons
per minute not to exceed 20 gallons per minute of fresh river water into
each chamber. The fisher must demonstrate to ODFW and WDFW employ-
ees, fish and wildlife enforcement officers, or other peace officers, upon
request, that the pumping system is delivering the proper volume of fresh
river water into each chamber.

(e) Each chamber of the recovery box must include a water inlet hole
between 3/4 inch and 1 inch in diameter, centered horizontally across the
door or wall of chamber and 1-3/4 inches from the floor of the chamber.

(f) Each chamber of the recovery box must include a water outlet that
is at least 1-1/2 inches in diameter. The center of the outlet hole must be
located a minimum of 12 inches above the floor of the box or chamber, on
either the same or opposite end as the inlet.

(g) All fish placed in recovery boxes must be released to the river
prior to landing or docking.

(15) At least one fisher on each boat engaged in the fishery must have
in possession a certificate issued by a representative of the Oregon
Department of Fish and Wildlife (ODFW) or the Washington Department
of Fish and Wildlife (WDFW) that indicates the fisher had attended a one-
day workshop hosted by ODFW or WDFW to educate fishers on regula-
tions and best methods for conduct of the selective fishery. No individual
may obtain more than one certificate. The certificate must be displayed to
ODFW and WDFW employees, fish and wildlife enforcement officers, or
other peace officers upon request.

(16) Nothing in this section sets any precedent for any fishery after
the 2006 spring chinook fishery. The fact that an individual may hold a
selective fishery certificate in spring 2006 does not entitle the certificate
holder to participate in any other fishery. If ODFW authorizes a selective
fishery in spring 2007 or at any other time, ODFW may establish qualifi-
cations and requirements that are different from those established for 2006.
In particular, ODFW may consider an individual’s compliance with these
rules in determining that individual’s eligibility to participate in any future
tangle net fisheries.

(17) As authorized by OAR 635-006-0140 owners or operators of
commercial fishing vessels must cooperate with Department fishery
observers, or observers collecting data for the Department, when asked by
the Department to carry and accommodate an observer on fishing trips for
observation and sampling during an open fishery.

(18) Closed waters, as described in OAR 635-042-0005 for Grays
River, Elokomin-B sanctuary, Abernathy Creek, Cowlitz River, Kalama-B
sanctuary, and Lewis-B sanctuary are in effect during the open fishing peri-
ods identified.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 12-2004(Temp), f. & cert. ef. 3-1-04, thru

7-31-04; DFW 13-2004(Temp), f. & cert. ef. 3-3-04 thru 7-31-04; DFW 16-2004(Temp), f.

& cert. ef. 3-8-04 thru 7-31-04; DFW 18-2004(Temp), f. & cert. ef. 3-10-04 thru 7-31-04;

DFW 20-2004(Temp) f. & cert. ef. 3-15-04 thru 7-31-04; DFW 21-2004(Temp), f. & cert. ef.

3-18-04 thru 7-31-04; DEW 25-2004(Temp), f. 3-22-04, cert. ef. 3-23-04 thru 7-31-04; DEW

26-2004(Temp), f. & cert. ef. 3-25-04 thru 7-31-04; DFW 27-2004(Temp), f. & cert. ef. 3-

29-04 thru 7-31-04; Administrative correction 8-19-04; DFW 6-2005, f. & cert. ef. 2-14-05;

DFW 9-2005(Temp), f. & cert. ef. 3-1-05 thru 7-31-05; DFW 11-2005(Temp), f. 3-2-05, cert.

ef. 3-3-05 & 7-31-05; DFW 13-2005(Temp), f. & cert. ef. 3-7-05 thru 7-31-05; DFW 14-

2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-15-05

thru 3-21-05; DFW 20-2005(Temp), f. & cert. ef. 3-29-05 thru 3-30-05; DFW 21-

2005(Temp), f. & cert. ef. 3-31-05 thru 4-1-05; Administrative correction, 4-20-05; DFW 5-

2006, f. & cert. ef. 2-15-06; DFW 7-2006(Temp), f. & cert. ef. 2-23-06 thru 7-31-06; DFW

9-2006(Temp), f. 3-1-06, cert. ef. 3-2-06 thru 7-31-06; DFW 10-2006(Temp), f. 3-6-06, cert.

ef. 3-7-06 thru 7-31-06; DFW 11-2006(Temp), f. & cert. ef. 3-9-06 thru 7-31-06; DFW 12-

2006(Temp), f. 3-13-06, cert. ef. 3-14-06 thru 7-31-06; DFW 29-2006(Temp), f. & cert. ef.

5-16-06 thru 7-31-06

635-042-0145
Youngs Bay Salmon Season

(1) Salmon, sturgeon, and shad may be taken for commercial purpos-
es in those waters of Youngs Bay.

(a) The open fishing periods are established in three segments cate-
gorized as the winter fishery, paragraph (A), the spring fishery, paragraph
(B), and summer fishery, paragraph (C), as follows:

(A) Winter Season:

(1) 6:00 p.m. February 15, 2006 to 6:00 a.m. February 16, 2006; 6:00
p-m. February 19, 2006 to 12 Noon February 20, 2006; 6:00 p.m. February
22, 2006 to 6:00 a.m. February 23, 2006; 6:00 p.m. February 26, 2006 to
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12 Noon February 27, 2006; 6:00 p.m. March 1, 2006 to 6:00 a.m. March
2, 2006; 6:00 p.m. March 5, 2006 to 12 Noon March 6, 2006; 6:00 p.m.
March 8, 2006 to 12 Noon March 9, 2006 and 6:00 p.m. March 12, 2006 to
6:00 a.m. March 13, 2006.

(ii) March 16, 2006 from 6:00 a.m. to 10:00 a.m. and March 23, 2006
from 12 noon to 4:00 p.m.

(iii) March 27, 2006 from 6:00 a.m. to 6:00 p.m.; March 30, 2006
from 6:00 a.m. to 8:00 p.m.; April 3, 2006 from 6:00 a.m. to 8:00 p.m.;
April 6, 2006 from 6:00 a.m. to 8:00 p.m.; April 10, 2006 from 6:00 a.m. to
8:00 p.m. and April 13, 2006 from 6:00 a.m. to 8:00 p.m.

(B) Spring Season:

(1) April 17, 2006 from 9:00 a.m. to 1:00 p.m.

(i1) 6:00 p.m. April 20, 2006 to 6:00 a.m. April 21, 2006; 6:00 p.m.
April 24,2006 to 6:00 a.m. April 25, 2006; 6:00 p.m. April 27, 2006 to 6:00
a.m. April 28, 2006; 6:00 p.m. May 1, 2006 to 12 Noon May 2, 2006; 6:00
p-m. May 4, 2006 to 12 Noon May 5, 2006; 12 Noon May 8, 2006 to 12
Noon May 12, 2006; 12 Noon May 15, 2006 to 12 Noon May 19, 2006; 12
Noon May 22, 2006 to 12 Noon May 26, 2006; 12 Noon May 29, 2006 to
12 Noon June 2, 2006; 12 Noon June 5, 2006 to 12 Noon June 9, 2006 and
12 Noon June 13, 2006 to 12 Noon June 16, 2006.

(C) Summer Season: 12 Noon June 21, 2006 to 12 Noon June 23,
2006; 12 Noon June 28, 2006 to 12 Noon June 30, 2006; 12 Noon July 5,
2006 to 6:00 p.m. July 6, 2006; 12 Noon July 12, 2006 to 6:00 p.m. July
13, 2006; 12 Noon July 19, 2006 - 6:00 p.m. July 20, 2006 and 12 Noon
July 26, 2006 to 6:00 p.m. July 27, 2006.

(b) The fishing areas for the winter, spring and summer fisheries are:

(A) From February 15, 2006 through March 23, 2006 and from April
20, 2006 through July 27, 2006, the fishing area is identified as the waters
of Youngs Bay from the Highway 101 Bridge upstream to the upper bound-
ary markers at the confluence of the Klaskanine and Youngs rivers; except
for those waters which are closed southerly of the alternate Highway 101
Bridge (Lewis and Clark River).

(B) On April 17, 2006, the fishing area extends from old Youngs Bay
Bridge upstream to the confluence of the Youngs and Klaskanine rivers.

(C) From March 27, 2006 through April 13, 2006 the fishing area
extends from markers directly under the first power lines downstream of
the Walluski River to the confluence of the Youngs and Klaskanine rivers.

(2) Gill nets may not exceed 1,500 feet (250 fathoms) in length and
weight may not exceed two pounds per any fathom. A red cork must be
placed on the corkline every 25 fathoms as measured from the first mesh of
the net. Red corks at 25-fathom intervals must be in color contrast to the
corks used in the remainder of the net. Monofilament gillnets are allowed.

(a) It is unlawful to use a gill net having a mesh size that is less than
7-inches during the winter season from February 15, 2006 to April 13,
2006. It is unlawful to use a gill net having a mesh size that is more than 8-
inches during the spring and summer seasons from April 17, 2006 to July
217, 2006.

(b) In the fishing area, as described in (1)(b)(iii), the use of addition-
al weights or anchors attracted directly to the leadline is allowed upstream
of the mouth of the Walluski River.

(c) Retention of non-adipose fin-clipped spring Chinook is prohibited
from 2:00 p.m. Tuesday May 16, 2006 through Sunday May 21, 2006

(3) A maximum of three green or white sturgeon may be possessed or
sold by each participating vessel during each calendar week (Sunday
through Saturday) that the fisheries are open. During the fishing periods
identified in (1)(a)(A),(1)(a)(B) and (1)(a)(C), the weekly aggregate stur-
geon limit applies to possessions and sales in the Youngs Bay fishery and

other open Select Area fisheries.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 32-1979, f. & ef. 8-22-79; FWC 28-1980, f. & ef. 6-23-80; FWC 42-1980(Temp),
f. & ef. 8-22-80; FWC 30-1981, f. & ef. 8-14-81; FWC 42-1981(Temp), f. & ef. 11-5-81;
FWC 54-1982, f. & ef. 8-17-82; FWC 37-1983, f. & ef. 8-18-83; FWC 61-1983(Temp), f. &
ef. 10-19-83; FWC 42-1984, f. & ef. 8-20-84; FWC 39-1985, f. & ef. 8-15-85; FWC 37-
1986, f. & ef. 8-11-86; FWC 72-1986(Temp), f. & ef. 10-31-86; FWC 64-1987, f. & ef. 8-7-
87, FWC 73-1988, f. & cert. ef. 8-19-88; FWC 55-1989(Temp), f. 8-7-89, cert. ef. 8-20-89;
FWC 82-1990(Temp), f. 8-14-90, cert. ef. 8-19-90; FWC 86-1991, f. 8-7-91, cert. ef. 8-18-
91; FWC 123-1991(Temp), f. & cert. ef. 10-21-91; FWC 30-1992(Temp), f. & cert. ef. 4-27-
92; FWC 35-1992(Temp), f. 5-22-92, cert. ef. 5-25-92; FWC 74-1992 (Temp), f. 8-10-92,
cert. ef. 8-16-92; FWC 28-1993(Temp), f. & cert. ef. 4-26-93; FWC 48-1993, f. 8-6-93, cert.
ef. 8-9-93; FWC 21-1994(Temp), f. 4-22-94, cert. ef. 4-25-94; FWC 51-1994, f. 8-19-94,
cert. ef. 8-22-94; FWC 64-1994(Temp), f. 9-14-94, cert. ef. 9-15-94; FWC 66-1994(Temp),
f. & cert. ef. 9-20-94; FWC 27-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 48-1995(Temp), f. &
cert. ef. 6-5-95; FWC 66-1995, f. 8-22-95, cert. ef. 8-27-95; FWC 69-1995, f. 8-25-95, cert.
ef. 8-27-95; FWC 8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC 37-1996(Temp), f. 6-11-96, cert.
ef. 6-12-96; FWC 41-1996, f. & cert. ef. 8-12-96; FWC 45-1996(Temp), f. 8-16-96, cert. ef.
8-19-96; FWC 54-1996(Temp), f. & cert. ef. 9-23-96; FWC 4-1997, f. & cert. ef. 1-30-97;
FWC 47-1997, . & cert. ef. 8-15-97; DFW 8-1998(Temp), f. & cert. ef. 2-5-98 thru 2-28-98;
DFW 14-1998, f. & cert. ef. 3-3-98; DFW 18-1998(Temp), f. 3-9-98, cert. ef. 3-11-98 thru 3-
31-98; DFW 60-1998(Temp), f. & cert. ef. 8-7-98 thru 8-21-98; DFW 67-1998, f. & cert. ef.
8-24-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 52-1999(Temp), f. & cert. ef. 8-2-99
thru 8-6-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. & cert. ef. 2-25-00; DFW
42-2000, f. & cert. ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 66-2001(Temp), f. 8-
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2-01, cert. ef. 8-6-01 thru 8-14-01; DFW 76-2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-
01; DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 15-2002(Temp), f. &
cert. ef. 2-20-02 thru 8-18-02; DFW 82-2002(Temp), f. 8-5-02, cert. ef. 8-7-02 thru 9-1-02;
DFW 96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-
14-03; DFW 17-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 8-1-03; DFW 32-2003(Temp),
f. & cert. ef. 4-23-03 thru 8-1-03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03;
DFW 36-2003(Temp), f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 37-2003(Temp), f. &
cert. ef. 5-7-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW
89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-
04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-
31-04; DFW 109-2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert.
ef. 2-14-05; DFW 15-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp),
f. & cert. ef. 3-15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp),
f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05;
DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-2005(Temp), f. & cert.
ef. 5-10-05 thru 10-16-05; DFW 46-2005(Temp), f. 5-17-05, cert. ef. 5-18-05 thru 10-16-05;
DFW 73-2005(Temp), f. 7-8-05, cert. ef. 7-11-05 thru 7-31-05; DFW 77-2005(Temp), f. 7-
14-05, cert. ef. 7-18-05 thru 7-31-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru
12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW 110-
2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05, cert. ef.
10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW
124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-20-06;
DFW 5-20006, f. & cert. ef. 2-15-06; DFW 14-2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru
7-27-06; DFW 15-2006(Temp), f. & cert. ef. 3-23-06 thru 7-27-06; DFW 17-2006(Temp), f.
3-29-06, cert. ef. 3-30-06 thru 7-27-06; DFW 29-2006(Temp), f. & cert. ef. 5-16-06 thru 7-
31-06

Rule Caption: Fishing period modifications to Columbia River
mainstem spring Chinook commercial gill net fishery.

Adm. Order No.: DFW 30-2006(Temp)

Filed with Sec. of State: 5-18-2006

Certified to be Effective: 5-18-06 thru 7-31-06

Notice Publication Date:

Rules Amended: 635-042-0022

Rules Suspended: 635-042-0022(T)

Subject: Amend rule to extend the spring Chinook gillnet commer-
cial fishing periods in the Columbia River mainstem. Revision is
consistent with action taken May 18, 2006 by the Columbia River
Compact.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-042-0022
Spring Chinook Gill Net and Tangle Net Fisheries

(1) Adipose fin-clipped chinook salmon, sturgeon and shad may be
taken by gill net or tangle net for commercial purposes from the mouth of
the Columbia River upstream to Kelley Point (Zones 1-3 and part of Zone
4).

(a) Individual fishing periods will not exceed sixteen hours in length
during small mesh fisheries and twenty-four hours in length during large
mesh fisheries. Fishing periods may occur on Tuesdays and Thursdays,
depending upon results from test fisheries or full fleet fisheries conducted
prior to each specified weekday.

(b) White sturgeon possession and sales restrictions by each partici-
pating vessel will be determined inseason based on gear type and number
of fish remaining on the guideline.

(2) An adipose fin clip salmon is defined as a hatchery salmon with a
clipped adipose fin and having a healed scar at the location of the fin. The
adipose fin is the small fatty fin on salmonids located between the dorsal
fin and tail.

(3) During the spring chinook gill net fishery:

(a) It is unlawful to use a gill net having a mesh size less than 8 inch-
es or more than 9-3/4 inches. Use of monofilament nets is allowed.

(b) Mesh size for the fishery is determined as described in OAR 635-
042-0010(4).

(c) From the area as described in section (1) of this rule, adipose fin-
clipped chinook salmon, sturgeon and shad may be taken for commercial
purposes by gill net during the following open period:

(A) 12:00 noon, February 23 to 6:00 a.m., February 24, 2006.

(B) 12:00 noon, March 2, 2006 to 12:00 noon, March 3, 2006.

(C) 6:00 a.m., March 7, 2006 to 6:00 a.m., March 8, 2006.

(D) 12:00 noon, March 9, 2006 to 6:00 a.m., March 10, 2006.

(E) 12:00 noon, March 14, 2006 to 6:00 a.m., March 15, 2006.

(F) 2:00 p.m., May 16, 2006 to 12:00 midnight, May 16, 2006.

(G) 7:00 p.m., May 18, 2006 to 7:00 a.m., May 19, 2006

(4) A maximum of twelve sturgeon may be possessed or sold by each
participating vessel during each calendar week (Sunday through Saturday)
the fishery is open. The twelve sturgeon possession/sales limit includes
both mainstem and Select Area fisheries.
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(5) During the spring chinook tangle net fishery:

(a) It is unlawful to use other than a single-wall multi-filament net.
Monofilament tangle nets are not allowed. Maximum mesh size is 4-1/4
inches stretched taut.

(b) Mesh size is determined by placing three consecutive meshes
under hand tension and the measurement is taken from the inside of one
vertical knot to the outside of the opposite vertical knot of the center mesh.
Hand tension means sufficient linear tension to draw opposing knots of
meshes into contact.

(6) Nets shall not exceed 900 feet (150 fathoms) in length. A red cork
must be placed on the corkline every 25 fathoms as measured from the first
mesh of the net. Red corks at 25-fathom intervals must be in color contrast
to the corks used in the remainder of the net.

(7) On tangle nets, an optional use of a steelhead excluder panel of
mesh may be hung between the corkline and the 4-1/4 inch maximum mesh
size tangle net. The excluder panel web must be a minimum mesh size of
12 inches when stretched taut under hand tension. Monofilament mesh is
allowed for the excluder panel. The excluder panel (including any associat-
ed hangings) must be a minimum of 5 linear feet in depth and not exceed
10 linear feet in depth, as measured from the corkline to the upper margin
of the tangle net mesh as the net hangs naturally from a taut corkline.
Weedlines or droppers (bobber-type) may be used in place of the steelhead
excluder panel. A weedline-type excluder means the net is suspended below
the corkline by lines of no less than five feet in length between the corkline
and the upper margin of the tangle net. A dropper-type excluder means the
entire net is suspended below the surface of the water by lines of no less
than five feet in length extending from individual surface floats to a sub-
mersed corkline. The corkline cannot be capable of floating the net in its
entirety (including the leadline) independent of the attached floats.
Weedlines or droppers must extend a minimum of 5 feet above the 4-1/4
inch maximum mesh size tangle net.

(a) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, may extend to a maximum length of 1,050 feet (175 fath-
oms).

(b) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, along with a red cork every 25 fathoms as required in (5)
above, must have two red corks at each end of the net.

(8) There are no restrictions on the hang ratio. The hang ratio is used
to horizontally add slack to the net. The hang ratio is determined by the
length of the web per length of the corkline.

(9) There are no restrictions on the use of slackers or stringers to
slacken the net vertically.

(10) Nets shall be fished for no longer than 45 minutes per set. The
time of fishing is measured from when the first mesh of the net is deployed
into the water until the last mesh of the net is fully retrieved from the water.

(11) It is unlawful for a net in whole or in part to be anchored, tied,
staked, fixed, or attached to the bottom, shore, or a beached boat; left unat-
tended at any time it is fished; or attended by more than one boat while
being fished.

(12) It is unlawful to fish more than one net from a licensed commer-
cial fishing boat at any one time.

(13) Nets fished from sunset to sunrise shall have lighted buoys on
both ends of the net unless the net is attached to the boat then one lighted
buoy on the opposite end of the net from the boat is required.

(14) Non-legal sturgeon, nonadipose fin-clipped chinook salmon, and
steelhead must be released immediately with care and the least possible
injury to the fish to the river without violence or into an operating recovery
box.

(a) One operating recovery box with two chambers or two operating
recovery boxes with one chamber each to aid survival of released fish must
be on board each fishing vessel participating in the fishery. Recovery boxes
shall be operating during any time that a net is being retrieved or picked.

(b) All salmon and steelhead that are bleeding, in lethargic condition,
or appearing dead must be placed in the recovery box for rehabilitation pur-
poses prior to release to the river.

(c) Each chamber of the recovery box must meet the following dimen-
sions as measured from within the box; the inside length measurement must
be at or within 39-1/2 to 48 inches, the inside width measurement must be
at or within 8 to 10 inches, and the inside height measurement must be at
or within 14 to 16 inches.

(d) Each chamber of the recovery box must include an operating
water pumping system capable of delivering a minimum flow of 16 gallons
per minute not to exceed 20 gallons per minute of fresh river water into
each chamber. The fisher must demonstrate to ODFW and WDFW employ-
ees, fish and wildlife enforcement officers, or other peace officers, upon
request, that the pumping system is delivering the proper volume of fresh
river water into each chamber.
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(e) Each chamber of the recovery box must include a water inlet hole
between 3/4 inch and 1 inch in diameter, centered horizontally across the
door or wall of chamber and 1-3/4 inches from the floor of the chamber.

(f) Each chamber of the recovery box must include a water outlet that
is at least 1-1/2 inches in diameter. The center of the outlet hole must be
located a minimum of 12 inches above the floor of the box or chamber, on
either the same or opposite end as the inlet.

(g) All fish placed in recovery boxes must be released to the river
prior to landing or docking.

(15) At least one fisher on each boat engaged in the fishery must have
in possession a certificate issued by a representative of the Oregon
Department of Fish and Wildlife (ODFW) or the Washington Department
of Fish and Wildlife (WDFW) that indicates the fisher had attended a one-
day workshop hosted by ODFW or WDFW to educate fishers on regula-
tions and best methods for conduct of the selective fishery. No individual
may obtain more than one certificate. The certificate must be displayed to
ODFW and WDFW employees, fish and wildlife enforcement officers, or
other peace officers upon request.

(16) Nothing in this section sets any precedent for any fishery after
the 2006 spring chinook fishery. The fact that an individual may hold a
selective fishery certificate in spring 2006 does not entitle the certificate
holder to participate in any other fishery. If ODFW authorizes a selective
fishery in spring 2007 or at any other time, ODFW may establish qualifi-
cations and requirements that are different from those established for 2006.
In particular, ODFW may consider an individual’s compliance with these
rules in determining that individual’s eligibility to participate in any future
tangle net fisheries.

(17) As authorized by OAR 635-006-0140 owners or operators of
commercial fishing vessels must cooperate with Department fishery
observers, or observers collecting data for the Department, when asked by
the Department to carry and accommodate an observer on fishing trips for
observation and sampling during an open fishery.

(18) Closed waters, as described in OAR 635-042-0005 for Grays
River, Elokomin-B sanctuary, Abernathy Creek, Cowlitz River, Kalama-B
sanctuary, and Lewis-B sanctuary are in effect during the open fishing peri-
ods identified.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 12-2004(Temp), f. & cert. ef. 3-1-04, thru

7-31-04; DFW 13-2004(Temp), f. & cert. ef. 3-3-04 thru 7-31-04; DFW 16-2004(Temp), f.

& cert. ef. 3-8-04 thru 7-31-04; DFW 18-2004(Temp), f. & cert. ef. 3-10-04 thru 7-31-04;

DFW 20-2004(Temp) f. & cert. ef. 3-15-04 thru 7-31-04; DFW 21-2004(Temp), f. & cert. ef.

3-18-04 thru 7-31-04; DFW 25-2004(Temp), f. 3-22-04, cert. ef. 3-23-04 thru 7-31-04; DFW

26-2004(Temp), f. & cert. ef. 3-25-04 thru 7-31-04; DFW 27-2004(Temp), f. & cert. ef. 3-

29-04 thru 7-31-04; Administrative correction 8-19-04; DFW 6-2005, f. & cert. ef. 2-14-05;

DFW 9-2005(Temp), f. & cert. ef. 3-1-05 thru 7-31-05; DFW 11-2005(Temp), f. 3-2-05, cert.

ef. 3-3-05 & 7-31-05; DFW 13-2005(Temp), f. & cert. ef. 3-7-05 thru 7-31-05; DFW 14-

2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-15-05

thru 3-21-05; DFW 20-2005(Temp), f. & cert. ef. 3-29-05 thru 3-30-05; DFW 21-

2005(Temp), f. & cert. ef. 3-31-05 thru 4-1-05; Administrative correction, 4-20-05; DFW 5-

2006, £. & cert. ef. 2-15-06; DFW 7-2006(Temp), . & cert. ef. 2-23-06 thru 7-31-06; DEW

9-2006(Temp), f. 3-1-06, cert. ef. 3-2-06 thru 7-31-06; DFW 10-2006(Temp), f. 3-6-06, cert.

ef. 3-7-06 thru 7-31-06; DFW 11-2006(Temp), f. & cert. ef. 3-9-06 thru 7-31-06; DFW 12-

2006(Temp), £. 3-13-06, cert. ef. 3-14-06 thru 7-31-06; DEW 29-2006(Temp), f. & cert. ef.

5-16-06 thru 7-31-06; DFW 30-2006(Temp), f. & cert. ef. 5-18-06 thru 7-31-06

ecccccccoe

Rule Caption: Open a spring Chinook sport fishery on the Snake
River below Hells Canyon Dam.

Adm. Order No.: DFW 31-2006(Temp)

Filed with Sec. of State: 5-18-2006

Certified to be Effective: 5-20-06 thru 6-19-06

Notice Publication Date:

Rules Amended: 635-023-0134

Subject: Amend rule to open a spring Chinook fishery from Dug Bar
Boat Ramp upstream to the deadline below Hells Canyon Dam on
the Snake River.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-023-0134
Snake River Fishery

(1) Notwithstanding, all other specifications and restrictions as out-
lined in the current 2006 Oregon Sport Fishing Regulations, the follow-
ing conditions apply:

(2) The Snake River from Dug Bar boat ramp upstream to the dead-
line below Hell’s Canyon Dam is open effective May 20, 2006 through
June 19, 2006 during the following periods:

(a) Saturday through Monday May 20 to May 22;

(b) Friday through Monday May 26 to May 29;

(c) Friday through Monday June 2 to June 5;

(d) Friday through Monday June 9 to June 12; and
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(e) Friday through Monday June 16 to June 19.

(3) Daily bag limit is one adipose fin-clipped spring Chinook adult or
jack salmon per day.

(4) Barbless hooks are required.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 47-2005(Temp), f. 5-19-05, cert.
ef. 5-21-05 thru 6-20-05; Administrative correction 7-20-05; DFW 31-2006(Temp), f. 5-18-
06, cert. ef. 5-20-06 thru 6-19-06

Rule Caption: Modifications to Columbia River mainstem and
Select Areas spring Chinook an dshand commercial gill net
fisheries.

Adm. Order No.: DFW 32-2006(Temp)

Filed with Sec. of State: 5-23-2006

Certified to be Effective: 5-23-06 thru 7-31-06

Notice Publication Date:

Rules Amended: 635-042-0022, 635-042-0110, 635-042-0145, 635-
042-0160, 635-042-0180

Rules Suspended: 635-042-0022(T), 635-042-0145(T), 635-042-
0160(T)

Subject: Amend rules to extend spring Chinook commercial fishing
periods, fishing area, and sanctuaries in the Columbia River and
Select Area fisheries. Revision is consistent with action taken May
22,2006 by the Columbia River Compact.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-042-0022
Spring Chinook Gill Net and Tangle Net Fisheries

(1) Adipose fin-clipped chinook salmon, sturgeon and shad may be
taken by gill net or tangle net for commercial purposes from the mouth of
the Columbia River upstream to a line projected from deadline markers on
the Oregon and Washington banks, both such deadline markers located
approximately five miles downstream from Bonneville Dam (Zones 1-5).

(a) Individual fishing periods will not exceed sixteen hours in length
during small mesh fisheries and twenty-four hours in length during large
mesh fisheries. Fishing periods may occur on Tuesdays and Thursdays,
depending upon results from test fisheries or full fleet fisheries conducted
prior to each specified weekday.

(b) White sturgeon possession and sales restrictions by each partici-
pating vessel will be determined inseason based on gear type and number
of fish remaining on the guideline.

(2) An adipose fin clip salmon is defined as a hatchery salmon with a
clipped adipose fin and having a healed scar at the location of the fin. The
adipose fin is the small fatty fin on salmonids located between the dorsal
fin and tail.

(3) During the spring chinook gill net fishery:

(a) It is unlawful to use a gill net having a mesh size less than 8 inch-
es or more than 9-3/4 inches. Use of monofilament nets is allowed.

(b) Mesh size for the fishery is determined as described in OAR 635-
042-0010(4).

(c) From the area as described in section (1) of this rule, adipose fin-
clipped chinook salmon, sturgeon and shad may be taken for commercial
purposes by gill net during the following open period:

(A) 12:00 noon, February 23 to 6:00 a.m., February 24, 2006.

(B) 12:00 noon, March 2, 2006 to 12:00 noon, March 3, 2006.

(C) 6:00 a.m., March 7, 2006 to 6:00 a.m., March 8, 2006.

(D) 12:00 noon, March 9, 2006 to 6:00 a.m., March 10, 2006.

(E) 12:00 noon, March 14, 2006 to 6:00 a.m., March 15, 2006.

(F) 2:00 p.m., May 16, 2006 to 12:00 midnight, May 16, 2006.

(G) 7:00 p.m., May 18, 2006 to 7:00 a.m., May 19, 2006.

(H) 7:00 p.m., May 23, 2006 to 7:00 a.m., May 24, 2006.

(I) 7:00 p.m., May 25, 2006 to 7:00 a.m., May 26, 2006.

(4) A maximum of fifteen sturgeon may be possessed or sold by each
participating vessel during each calendar week (Sunday through Saturday)
the fishery is open. The fifteen sturgeon possession/sales limit includes
both mainstem and Select Area fisheries.

(5) During the spring chinook tangle net fishery:

(a) It is unlawful to use other than a single-wall multi-filament net.
Monofilament tangle nets are not allowed. Maximum mesh size is 4-1/4
inches stretched taut.

(b) Mesh size is determined by placing three consecutive meshes
under hand tension and the measurement is taken from the inside of one
vertical knot to the outside of the opposite vertical knot of the center mesh.
Hand tension means sufficient linear tension to draw opposing knots of
meshes into contact.
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(6) Nets shall not exceed 900 feet (150 fathoms) in length. A red cork
must be placed on the corkline every 25 fathoms as measured from the first
mesh of the net. Red corks at 25-fathom intervals must be in color contrast
to the corks used in the remainder of the net.

(7) On tangle nets, an optional use of a steelhead excluder panel of
mesh may be hung between the corkline and the 4-1/4 inch maximum mesh
size tangle net. The excluder panel web must be a minimum mesh size of
12 inches when stretched taut under hand tension. Monofilament mesh is
allowed for the excluder panel. The excluder panel (including any associat-
ed hangings) must be a minimum of 5 linear feet in depth and not exceed
10 linear feet in depth, as measured from the corkline to the upper margin
of the tangle net mesh as the net hangs naturally from a taut corkline.
Weedlines or droppers (bobber-type) may be used in place of the steelhead
excluder panel. A weedline-type excluder means the net is suspended below
the corkline by lines of no less than five feet in length between the corkline
and the upper margin of the tangle net. A dropper-type excluder means the
entire net is suspended below the surface of the water by lines of no less
than five feet in length extending from individual surface floats to a sub-
mersed corkline. The corkline cannot be capable of floating the net in its
entirety (including the leadline) independent of the attached floats.
Weedlines or droppers must extend a minimum of 5 feet above the 4-1/4
inch maximum mesh size tangle net.

(a) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, may extend to a maximum length of 1,050 feet (175 fath-
oms).

(b) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, along with a red cork every 25 fathoms as required in (5)
above, must have two red corks at each end of the net.

(8) There are no restrictions on the hang ratio. The hang ratio is used
to horizontally add slack to the net. The hang ratio is determined by the
length of the web per length of the corkline.

(9) There are no restrictions on the use of slackers or stringers to
slacken the net vertically.

(10) Nets shall be fished for no longer than 45 minutes per set. The
time of fishing is measured from when the first mesh of the net is deployed
into the water until the last mesh of the net is fully retrieved from the water.

(11) It is unlawful for a net in whole or in part to be anchored, tied,
staked, fixed, or attached to the bottom, shore, or a beached boat; left unat-
tended at any time it is fished; or attended by more than one boat while
being fished.

(12) It is unlawful to fish more than one net from a licensed commer-
cial fishing boat at any one time.

(13) Nets fished from sunset to sunrise shall have lighted buoys on
both ends of the net unless the net is attached to the boat then one lighted
buoy on the opposite end of the net from the boat is required.

(14) Non-legal sturgeon, nonadipose fin-clipped chinook salmon, and
steelhead must be released immediately with care and the least possible
injury to the fish to the river without violence or into an operating recovery
box.

(a) One operating recovery box with two chambers or two operating
recovery boxes with one chamber each to aid survival of released fish must
be on board each fishing vessel participating in the fishery. Recovery boxes
shall be operating during any time that a net is being retrieved or picked.

(b) All salmon and steelhead that are bleeding, in lethargic condition,
or appearing dead must be placed in the recovery box for rehabilitation pur-
poses prior to release to the river.

(c) Each chamber of the recovery box must meet the following dimen-
sions as measured from within the box; the inside length measurement must
be at or within 39-1/2 to 48 inches, the inside width measurement must be
at or within 8 to 10 inches, and the inside height measurement must be at
or within 14 to 16 inches.

(d) Each chamber of the recovery box must include an operating
water pumping system capable of delivering a minimum flow of 16 gallons
per minute not to exceed 20 gallons per minute of fresh river water into
each chamber. The fisher must demonstrate to ODFW and WDFW employ-
ees, fish and wildlife enforcement officers, or other peace officers, upon
request, that the pumping system is delivering the proper volume of fresh
river water into each chamber.

(e) Each chamber of the recovery box must include a water inlet hole
between 3/4 inch and 1 inch in diameter, centered horizontally across the
door or wall of chamber and 1-3/4 inches from the floor of the chamber.

(f) Each chamber of the recovery box must include a water outlet that
is at least 1-1/2 inches in diameter. The center of the outlet hole must be
located a minimum of 12 inches above the floor of the box or chamber, on
either the same or opposite end as the inlet.

(g) All fish placed in recovery boxes must be released to the river
prior to landing or docking.
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(15) At least one fisher on each boat engaged in the fishery must have
in possession a certificate issued by a representative of the Oregon
Department of Fish and Wildlife (ODFW) or the Washington Department
of Fish and Wildlife (WDFW) that indicates the fisher had attended a one-
day workshop hosted by ODFW or WDFW to educate fishers on regula-
tions and best methods for conduct of the selective fishery. No individual
may obtain more than one certificate. The certificate must be displayed to
ODFW and WDFW employees, fish and wildlife enforcement officers, or
other peace officers upon request.

(16) Nothing in this section sets any precedent for any fishery after
the 2006 spring chinook fishery. The fact that an individual may hold a
selective fishery certificate in spring 2006 does not entitle the certificate
holder to participate in any other fishery. If ODFW authorizes a selective
fishery in spring 2007 or at any other time, ODFW may establish qualifi-
cations and requirements that are different from those established for 2006.
In particular, ODFW may consider an individual’s compliance with these
rules in determining that individual’s eligibility to participate in any future
tangle net fisheries.

(17) As authorized by OAR 635-006-0140 owners or operators of
commercial fishing vessels must cooperate with Department fishery
observers, or observers collecting data for the Department, when asked by
the Department to carry and accommodate an observer on fishing trips for
observation and sampling during an open fishery.

(18) Closed waters, as described in OAR 635-042-0005 for Grays
River, Elokomin-B sanctuary, Abernathy Creek, Cowlitz River, Kalama-B
sanctuary, Lewis-B sanctuary, and Sandy River sanctuary are in effect dur-

ing the open fishing periods identified.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162, 506.129 & 507.030
Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 12-2004(Temp), f. & cert. ef. 3-1-04, thru
7-31-04; DFW 13-2004(Temp), f. & cert. ef. 3-3-04 thru 7-31-04; DFW 16-2004(Temp), f.
& cert. ef. 3-8-04 thru 7-31-04; DFW 18-2004(Temp), f. & cert. ef. 3-10-04 thru 7-31-04;
DFW 20-2004(Temp) f. & cert. ef. 3-15-04 thru 7-31-04; DFW 21-2004(Temp), f. & cert. ef.
3-18-04 thru 7-31-04; DFW 25-2004(Temp), f. 3-22-04, cert. ef. 3-23-04 thru 7-31-04; DFW
26-2004(Temp), f. & cert. ef. 3-25-04 thru 7-31-04; DFW 27-2004(Temp), f. & cert. ef. 3-
29-04 thru 7-31-04; Administrative correction 8-19-04; DFW 6-2005, f. & cert. ef. 2-14-05;
DFW 9-2005(Temp), f. & cert. ef. 3-1-05 thru 7-31-05; DFW 11-2005(Temp), f. 3-2-05, cert.
ef. 3-3-05 & 7-31-05; DFW 13-2005(Temp), f. & cert. ef. 3-7-05 thru 7-31-05; DFW 14-
2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-15-05
thru 3-21-05; DFW 20-2005(Temp), f. & cert. ef. 3-29-05 thru 3-30-05; DFW 21-
2005(Temp), f. & cert. ef. 3-31-05 thru 4-1-05; Administrative correction, 4-20-05; DFW 5-
2006, f. & cert. ef. 2-15-06; DFW 7-2006(Temp), f. & cert. ef. 2-23-06 thru 7-31-06; DFW
9-2006(Temp), f. 3-1-06, cert. ef. 3-2-06 thru 7-31-06; DFW 10-2006(Temp), f. 3-6-06, cert.
ef. 3-7-06 thru 7-31-06; DFW 11-2006(Temp), f. & cert. ef. 3-9-06 thru 7-31-06; DFW 12-
2006(Temp), f. 3-13-06, cert. ef. 3-14-06 thru 7-31-06; DFW 29-2006(Temp), f. & cert. ef.
5-16-06 thru 7-31-06; DFW 30-2006(Temp), f. & cert. ef. 5-18-06 thru 7-31-06; DFW 32-
2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06

635-042-0110
Gary Island to Bonneville Dam Shad Season

(1) Shad may be taken for commercial purposes from the area of the
Columbia River described in section (2) daily from 3:00 p.m. to 10:00 p.m.
during the following open fishing periods: May 15, 2006 through May 19,
2006; May 22, 2006; May 24, 2006; May 26, 2006 and May 30, 2006
through June 2, 2006; June 5, 2006 through June 9, 2006; June 12, 2006
through June 16, 2006 and June 19, 2006 through June 23, 2006.

(2) The area of the Columbia River open to fishing is from a down-
stream boundary of a true north/south line through the flashing red 4-sec-
ond Light “50” near the Oregon bank to an upstream boundary of a straight
line from a deadline marker on the Oregon bank to a deadline marker on the
Washington bank, both such deadline markers located approximately five
miles downstream from Bonneville Dam.

(3) 1t is unlawful to use a gill net having a mesh size less than 5-3/8
inches or more than 6-1/4 inches with a breaking strength greater than a 10-
pound pull, or to use a gill net other than a single wall floater net, or to use
a gill net having slackers, or to use a gill net of more than 150 fathoms in
length or 40 meshes in depth. Rip lines are authorized spaced not closer
than 20 corks apart.

(4) All salmon, steelhead, walleye and sturgeon taken in shad nets

must be immediately returned unharmed to the water.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 85, f. & ef. 1-28-77; FWC 116(Temp), f. & ef. 6-1-77 thru 6-3-77; FWC
124(Temp), f. & ef. 6-17-77 thru 10-14-77; FWC 2-1978, f. & ef. 1-31-78; FWC 7-1978, f.
& ef. 2-21-78; FWC 27-1978(Temp), f. & ef. 5-26-78 thru 9-22-78; FWC 2-1979, f. & ef. 1-
25-79, Renumbered from 635-035-0275; FWC 6-1980, f. & ef. 1-28-80; FWC 25-
1980(Temp), f. & ef. 6-13-80; FWC 1-1981, f. & ef. 1-19-81; FWC 18-1981(Temp), f. & ef.
6-10-81; FWC 6-1982, f. & ef. 1-28-82; FWC 36-1982 (Temp), f. & ef. 6-11-82; FWC 2-
1983, f. 1-21-83, ef. 2-1-83; FWC 21-1983(Temp), f. & ef. 6-10-83; FWC 4-1984, f. & ef. 1-
31-84; FWC 2-1985, f. & ef. 1-30-85; FWC 19-1985, . & ef. 5-1-85; FWC 4-1986(Temp),
f. & ef. 1-28-86; FWC 16-1986 (Temp), f. & ef. 5-23-86; FWC 79-1986(Temp), f. & ef. 12-
22-86; FWC 2-1987, f. & ef. 1-23-87; FWC 23-1987(Temp), f. & ef. 5-20-87; FWC 10-1988,
f. & cert. ef. 3-4-88; FWC 5-1989, f. 2-6-89, cert. ef. 2-7-89; FWC 15-1990(Temp), f. 2-8-
90, cert. ef. 2-9-90; FWC 20-1990, f. 3-6-90, cert. ef. 3-15-90; FWC 10-1991, f. 2-7-91, cert.
ef. 2-8-91; FWC 8-1992, f. & cert. ef. 2-11-92; FWC 34-1992(Temp), f. 5-19-92, cert. ef. 5-
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20-92; FWC 11-1993, f. 2-11-93, cert. ef. 2-16-93; FWC 9-1994, f. 2-14-94, cert. ef. 2-15-
94; FWC 15-1995, f. & cert. ef. 2-15-95; FWC 6-1996, f. & cert. ef. 2-7-96; FWC 4-1997, f.
& cert. ef. 1-30-97; DFW 15-1998, f. & cert. ef. 3-3-98; DFW 10-1999, f. & cert. ef. 2-26-
99; DFW 48-1999(Temp), f. & cert. ef. 6-24-99 thru 7-2-99; DFW 9-2000, f. & cert. ef. 2-
25-00; DFW 36-2000(Temp), f. 6-28-00, cert. ef. 6-28-00 thru 7-1-00; DFW 3-2001, f. &
cert. ef. 2-6-01; DFW 15-2002(Temp), f. & cert. ef. 2-20-02 thru 8-18-02; DFW 12-2003, f.
& cert. ef. 2-14-03; DFW 11-2004, f. & cert. ef. 2-13-04; DFW 6-2005, f. & cert. ef. 2-14-
05; DFW 39-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 45-2005(Temp), f. 5-
17-05, cert. ef. 5-23-05 thru 10-16-05; DFW 63-2005(Temp), f. & cert. ef. 6-29-05 thru 7-
31-05; Administrative correction 11-18-05; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 32-
2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06

635-042-0145
Youngs Bay Salmon Season

(1) Salmon, sturgeon, and shad may be taken for commercial purpos-
es in those waters of Youngs Bay except for the period from 7:00 p.m.
Tuesday May 23, 2006 through Saturday May 27, 2006 when only adipose
fin-clipped spring Chinook salmon, sturgeon, and shad may be taken.

(a) The open fishing periods are established in three segments cate-
gorized as the winter fishery, paragraph (A), the spring fishery, paragraph
(B), and summer fishery, paragraph (C), as follows:

(A) Winter Season:

(1) 6:00 p.m. February 15, 2006 to 6:00 a.m. February 16, 2006; 6:00
p-m. February 19, 2006 to 12 Noon February 20, 2006; 6:00 p.m. February
22, 2006 to 6:00 a.m. February 23, 2006; 6:00 p.m. February 26, 2006 to
12 Noon February 27, 2006; 6:00 p.m. March 1, 2006 to 6:00 a.m. March
2, 2006; 6:00 p.m. March 5, 2006 to 12 Noon March 6, 2006; 6:00 p.m.
March 8, 2006 to 12 Noon March 9, 2006 and 6:00 p.m. March 12, 2006 to
6:00 a.m. March 13, 2006.

(ii) March 16, 2006 from 6:00 a.m. to 10:00 a.m. and March 23, 2006
from 12 noon to 4:00 p.m.

(iii) March 27, 2006 from 6:00 a.m. to 6:00 p.m.; March 30, 2006
from 6:00 a.m. to 8:00 p.m.; April 3, 2006 from 6:00 a.m. to 8:00 p.m.;
April 6, 2006 from 6:00 a.m. to 8:00 p.m.; April 10, 2006 from 6:00 a.m. to
8:00 p.m. and April 13, 2006 from 6:00 a.m. to 8:00 p.m.

(B) Spring Season:

(1) April 17, 2006 from 9:00 a.m. to 1:00 p.m.

(ii) 6:00 p.m. April 20, 2006 to 6:00 a.m. April 21, 2006; 6:00 p.m.
April 24, 2006 to 6:00 a.m. April 25, 2006; 6:00 p.m. April 27, 2006 to 6:00
a.m. April 28, 2006; 6:00 p.m. May 1, 2006 to 12 Noon May 2, 2006; 6:00
p-m. May 4, 2006 to 12 Noon May 5, 2006; 12 Noon May 8, 2006 to 12
Noon May 12, 2006; 12 Noon May 15, 2006 to 12 Noon May 19, 2006; 12
Noon May 22, 2006 to 12 Noon May 26, 2006; 12 Noon May 29, 2006 to
12 Noon June 2, 2006; 12 Noon June 5, 2006 to 12 Noon June 9, 2006 and
12 Noon June 13, 2006 to 12 Noon June 16, 2006.

(C) Summer Season: 12 Noon June 21, 2006 to 12 Noon June 23,
2006; 12 Noon June 28, 2006 to 12 Noon June 30, 2006; 12 Noon July 5,
2006 to 6:00 p.m. July 6, 2006; 12 Noon July 12, 2006 to 6:00 p.m. July
13, 2006; 12 Noon July 19, 2006 - 6:00 p.m. July 20, 2006 and 12 Noon
July 26, 2006 to 6:00 p.m. July 27, 2006.

(b) The fishing areas for the winter, spring and summer fisheries are:

(A) From February 15, 2006 through March 23, 2006 and from April
20, 2006 through July 27, 2006, the fishing area is identified as the waters
of Youngs Bay from the Highway 101 Bridge upstream to the upper bound-
ary markers at the confluence of the Klaskanine and Youngs rivers; except
for those waters which are closed southerly of the alternate Highway 101
Bridge (Lewis and Clark River).

(B) On April 17, 2006, the fishing area extends from old Youngs Bay
Bridge upstream to the confluence of the Youngs and Klaskanine rivers.

(C) From March 27, 2006 through April 13, 2006 the fishing area
extends from markers directly under the first power lines downstream of
the Walluski River to the confluence of the Youngs and Klaskanine rivers.

(2) Gill nets may not exceed 1,500 feet (250 fathoms) in length and
weight may not exceed two pounds per any fathom. A red cork must be
placed on the corkline every 25 fathoms as measured from the first mesh of
the net. Red corks at 25-fathom intervals must be in color contrast to the
corks used in the remainder of the net. Monofilament gillnets are allowed.

(a) It is unlawful to use a gill net having a mesh size that is less than
7-inches during the winter season from February 15, 2006 to April 13,
2006. 1t is unlawful to use a gill net having a mesh size that is more than 8-
inches during the spring and summer seasons from April 17, 2006 to July
217, 2006.

(b) In the fishing area, as described in (1)(b)(iii), the use of addition-
al weights or anchors attracted directly to the leadline is allowed upstream
of the mouth of the Walluski River.

(c) Retention of non-adipose fin-clipped spring Chinook is prohibited
from 2:00 p.m. Tuesday May 16, 2006 through Sunday May 21, 2006

(3) A maximum of three green or white sturgeon may be possessed or
sold by each participating vessel during each calendar week (Sunday
through Saturday) that the fisheries are open. During the fishing periods
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identified in (1)(a)(A), (1)(a)(B) and (1)(a)(C), the weekly aggregate stur-
geon limit applies to possessions and sales in the Youngs Bay fishery and
other open Select Area fisheries.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162, 506.129 & 507.030

FWC 32-1979, f. & ef. 8-22-79; FWC 28-1980, f. & ef. 6-23-80; FWC 42-1980(Temp),
f. & ef. 8-22-80; FWC 30-1981, f. & ef. 8-14-81; FWC 42-1981(Temp), f. & ef. 11-5-81;
FWC 54-1982, f. & ef. 8-17-82; FWC 37-1983, f. & ef. 8-18-83; FWC 61-1983(Temp), f. &
ef. 10-19-83; FWC 42-1984, f. & ef. 8-20-84; FWC 39-1985, f. & ef. 8-15-85; FWC 37-
1986, f. & ef. 8-11-86; FWC 72-1986(Temp), f. & ef. 10-31-86; FWC 64-1987, f. & ef. 8-7-
87, FWC 73-1988, f. & cert. ef. 8-19-88; FWC 55-1989(Temp), f. 8-7-89, cert. ef. 8-20-89;
FWC 82-1990(Temp), f. 8-14-90, cert. ef. 8-19-90; FWC 86-1991, f. 8-7-91, cert. ef. 8-18-
91; FWC 123-1991(Temp), f. & cert. ef. 10-21-91; FWC 30-1992(Temp), f. & cert. ef. 4-27-
92; FWC 35-1992(Temp), f. 5-22-92, cert. ef. 5-25-92; FWC 74-1992 (Temp), f. 8-10-92,
cert. ef. 8-16-92; FWC 28-1993(Temp), f. & cert. ef. 4-26-93; FWC 48-1993, f. 8-6-93, cert.
ef. 8-9-93; FWC 21-1994(Temp), f. 4-22-94, cert. ef. 4-25-94; FWC 51-1994, f. 8-19-94,
cert. ef. 8-22-94; FWC 64-1994(Temp), f. 9-14-94, cert. ef. 9-15-94; FWC 66-1994(Temp),
f. & cert. ef. 9-20-94; FWC 27-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 48-1995(Temp), f. &
cert. ef. 6-5-95; FWC 66-1995, f. 8-22-95, cert. ef. 8-27-95; FWC 69-1995, f. 8-25-95, cert.
ef. 8-27-95; FWC 8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC 37-1996(Temp), f. 6-11-96, cert.
ef. 6-12-96; FWC 41-1996, f. & cert. ef. 8-12-96; FWC 45-1996(Temp), f. 8-16-96, cert. ef.
8-19-96; FWC 54-1996(Temp), f. & cert. ef. 9-23-96; FWC 4-1997, f. & cert. ef. 1-30-97;
FWC 47-1997, f. & cert. ef. 8-15-97; DFW 8-1998(Temp), f. & cert. ef. 2-5-98 thru 2-28-98;
DFW 14-1998, f. & cert. ef. 3-3-98; DFW 18-1998(Temp), f. 3-9-98, cert. ef. 3-11-98 thru 3-
31-98; DFW 60-1998(Temp), f. & cert. ef. 8-7-98 thru 8-21-98; DFW 67-1998, f. & cert. ef.
8-24-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 52-1999(Temp), f. & cert. ef. 8-2-99
thru 8-6-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. & cert. ef. 2-25-00; DFW
42-2000, f. & cert. ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 66-2001(Temp), f. 8-
2-01, cert. ef. 8-6-01 thru 8-14-01; DFW 76-2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-
01; DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 15-2002(Temp), f. &
cert. ef. 2-20-02 thru 8-18-02; DFW 82-2002(Temp), f. 8-5-02, cert. ef. 8-7-02 thru 9-1-02;
DFW 96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-
14-03; DFW 17-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 8-1-03; DFW 32-2003(Temp),
f. & cert. ef. 4-23-03 thru 8-1-03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03;
DFW 36-2003(Temp), f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 37-2003(Temp), f. &
cert. ef. 5-7-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW
89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-
04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-
31-04; DFW 109-2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert.
ef. 2-14-05; DFW 15-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp),
f. & cert. ef. 3-15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp),
f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05;
DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-2005(Temp), f. & cert.
ef. 5-10-05 thru 10-16-05; DFW 46-2005(Temp), f. 5-17-05, cert. ef. 5-18-05 thru 10-16-05;
DFW 73-2005(Temp), f. 7-8-05, cert. ef. 7-11-05 thru 7-31-05; DFW 77-2005(Temp), f. 7-
14-05, cert. ef. 7-18-05 thru 7-31-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru
12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW 110-
2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05, cert. ef.
10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW
124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-20-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru
7-27-06; DFW 15-2006(Temp), f. & cert. ef. 3-23-06 thru 7-27-06; DFW 17-2006(Temp), f.
3-29-06, cert. ef. 3-30-06 thru 7-27-06; DFW 29-2006(Temp), f. & cert. ef. 5-16-06 thru 7-
31-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06

635-042-0160
Blind Slough and Knappa Slough Select Area Salmon Season

(1) Salmon, sturgeon, and shad may be taken for commercial purpos-
es during open fishing periods described as the winter fishery and the
spring fishery in paragraphs (1)(a)(A) or (1)(a)(B) of this rule in those
waters of Blind Slough and Knappa Slough except for the period from 7:00
p.m. Tuesday May 23, 2006 through Saturday May 27, 2006 when only adi-
pose fin-clipped spring Chinook salmon, sturgeon, and shad may be taken.
The following restrictions apply:

(a) The open fishing periods are established in segments categorized
as the winter fishery in Blind Slough only in paragraph (A), and the spring
fishery in Blind Slough and Knappa Slough in paragraph (B). The seasons
are open nightly from 7:00 p.m. to 7:00 a.m. the following morning (12
hours), as follows:

(A) Blind Slough Only: February 22—February 23, 2006; February 26
— February 27, 2006; March 1 — March 2, 2006; March 5 — March 6, 2006;
March 8 — March 9, 2006; March 12 — March 13, 2006; March 19 — March
20, 2006; March 22 — March 23, 2006; March 26 — March 27, 2006; March
29 — March 30, 2006; April 2 — April 3, 2006; April 5 — April 6, 2006; April
9 — April 10, 2006; and April 12 — April 13, 2006.

(B) Blind and Knappa Sloughs:

(i) April 20 — April 21, 2006; April 24 — April 25, 2006 and April 27
— April 28, 2006;

(i) May 1 — May 2, 2006; May 4 — May 5, 2006; May 8 — May 9,
2006; May 11 —May 12, 2006; May 15 -May 16, 2006; May 18 — May 19,
2006; May 22 — May 23, 2006; May 25 — May 26, 2006; May 29 — May 30,
2006; June 1 — June 2, 2006; June 5 — June 6, 2006; June 8 — June 9, 2006;
June 12 — June 13, 2006 and June 15 —June 16, 2006.

(b) The fishing areas for the winter and springs seasons are:

(A) Blind Slough are those waters adjoining the Columbia River
which extend from markers at the mouth of Blind Slough upstream to
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markers at the mouth of Gnat Creek which is located approximately 1/2
mile upstream of the county road bridge.

(B) Knappa Slough are all waters bounded by a line from the norther-
ly most marker at the mouth of Blind Slough westerly to a marker on
Karlson Island downstream to a north-south line defined by a marker on the
eastern end of Minaker Island to markers on Karlson Island and the Oregon
shore.

(C) During the periods identified in (1)(a)(B)(i), the Knappa Slough
fishing area extends downstream to the boundary lines defined by markers
on the west end of Minaker Island to markers on Karlson Island and the
Oregon shore.

(c) Gear restrictions are as follows:

(A) During the winter fishery, outlined above (1)(a)(A), gill nets may
not exceed 100 fathoms in length with no weight limit on the lead line. The
attachment of additional weight and anchors directly to the lead line is per-
mitted. Monofilament gill nets are allowed. It is unlawful to use a gill net
having a mesh size that is less than 7- inches;

(B) During the spring fishery, outlined above (1)(a)(B) and (1)(a)(C),
gill nets may not exceed 100 fathoms in length with no weight limit on the
lead line. The attachment of additional weight and anchors directly to the
lead line is permitted. Monofilament gill nets are allowed. It is unlawful to
use a gill net having a mesh size that is more than 8-inches.

(2) A maximum of three green or white sturgeon may be possessed or
sold by each participating vessel during each calendar week (Sunday
through Saturday) that the fishery is open. During the fishing periods iden-
tified in (1)(a)(A), (1)(a)(B) and (1)(a)(C), the weekly aggregate sturgeon
limit applies to possessions and sales in the Youngs Bay fishery and other
open Select Area fisheries.

(3) Oregon licenses are required in the open waters upstream from the
railroad bridge.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 15-

1998, f. & cert. ef. 3-3-98; DFW 67-1998, f. & cert. ef. 8-24-98; DFW 86-1998(Temp), f. &

cert. ef. 10-28-98 thru 10-30-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 48-1999(Temp),

f. & cert. ef. 6-24-99 thru 7-2-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. &

cert. ef. 2-25-00; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 65-2000(Temp) f. 9-22-00, cert.

ef. 9-25-00 thru 12-31-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 84-2001(Temp), f. &

cert. ef. 8-29-01 thru 12-31-01; DFW 86-2001, f. & cert. ef. 9-4-01 thru 12-31-01; DFW 89-

2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01; DFW 106-2001(Temp), f. & cert. ef. 10-

26-01 thru 12-31-01; DEW 14-2002(Temp), f. 2-13-02, cert. ef. 2-18-02 thru 8-17-02; DFW

96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DEW 12-2003, f. & cert. ef. 2-14-03;

DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DEW 36-2003(Temp), f. 4-30-03,

cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW

89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-

04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &

cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;

DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-

04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-

31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04; DFW 109-

2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef. 2-14-05; DFW

16-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-

15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp), f. & cert. ef.

4-20-05 thru 6-15-05; DFW 27-2005(Temp), f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-

2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05; DFW 37-2005(Temp), f. & cert. ef. 5-5-05

thru 10-16-05; DEW 40-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 85-

2005(Temp), f. 8-1-03, cert. ef. 8-3-05 thru 12-31-05; DFW 109-2005(Temp), f. & cert. ef.

9-19-05 thru 12-31-05; DFW 110-2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW

116-2005(Temp), f. 10-4-05, cert. ef. 10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. &

cert. ef. 10-11-05 thru 12-31-05; DFW 124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-

05; Administrative correction 1-20-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-

2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru 7-27-06; DFW 16-2006(Temp), f. 3-23-06 &

cert. ef. 3-26-06 thru 7-27-06; DFW 18-2006(Temp), f. 3-29-06, cert. ef. 4-2-06 thru 7-27-

06; DFW 20-2006(Temp), f. 4-7-06, cert. ef. 4-9-06 thru 7-27-06; DFW 32-2006(Temp), f.

& cert. ef. 5-23-06 thru 7-31-06

635-042-0180
Deep River Select Area Salmon Season

(1) Salmon, shad, and sturgeon may be taken for commercial purpos-
es from the US Coast Guard navigation marker #16 upstream to the
Highway 4 Bridge except for the period from 7:00 p.m. Tuesday May 23,
2006 through Saturday May 27, 2006 when only adipose fin-clipped spring
Chinook salmon, sturgeon, and shad may be taken.

(2) The fishing seasons are open:

(a) Winter season: nightly from 6:00 p.m. to 8:00 a.m. the following
morning (14 hours), February 20 — February 21, 2006; February 27 —
February 28, 2006; March 6 — March 7, 2006 and March 13 — March 14,
2006.

(b) Spring season: nightly from 7:00 p.m. to 7:00 a.m. the following
morning (12 hours), April 17 — April 18, 2006; April 20 — April 21, 2006;
April 24 — April 25, 2006; April 27 — April 28, 2006; May 1 — May 2, 2006;
May 4 — May 5, 2006; May 8 — May 9, 2006; May 11 — May 12, 2006; May
15 —May 16, 2006; May 18 —May 19, 2006; May 22 — May 23, 2006; May
25 — May 26, 2006; May 29 — May 30, 2006; June 1 — June 2, 2006; June
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5 — June 6, 2006; June 8 — June 9, 2006; June 12 — June 13, 2006 and June
15 = June 16, 2006.

(3) Gill nets may not exceed 100 fathoms in length and there is no
weight limit on the lead line. The attachment of additional weight and
anchors directly to the lead line is permitted. Monofilament gill nets are
allowed. Nets may not be tied off to stationary structures and may not fully
cross navigation channel.

(a) During the winter season, outlined above (2)(a), it is unlawful to
use a gill net having a mesh size that is less than 7- inches;

(b) During the spring season, outlined above (2)(b) it is unlawful to
use a gill net having a mesh size that is more than 8-inches.

(4) A maximum of three green or white sturgeon may be possessed or
sold by each participating vessel during each calendar week (Sunday
through Saturday) that the fishery is open. During the fishing periods iden-
tified in (2)(a) and (2)(b), the weekly aggregate sturgeon limit applies to
possessions and sales in the Youngs Bay fishery and other open Select Area
fisheries.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 55-

1999, f. & cert. ef. 8-12-99; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 84-2001(Temp), f. &

cert. ef. 8-29-01 thru 12-31-01; DFW 89-2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01;

DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 96-2002(Temp), f. &

cert. ef. 8-26-02 thru 12-31-02; DFW 19-2003(Temp), f. 3-12-03, cert. ef. 4-17-03 thru 6-13-

03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-

03, cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03;

DFW 89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef.

2-13-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp),

f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04

thru 12-31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04; DFW 109-

2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef. 2-14-05; DFW

27-2005(Temp), f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-

28-05 thru 6-16-05; DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-

2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef.

8-3-05 thru 12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW

110-2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05,

cert. ef. 10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05;

DFW 124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-

20-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru

7-31-06

Rule Caption: Partial opening of the Umatilla River to angling for
adipose fin-clipped spring Chinook salmon.

Adm. Order No.: DFW 33-2006(Temp)

Filed with Sec. of State: 5-24-2006

Certified to be Effective: 5-25-06 thru 6-30-06

Notice Publication Date:

Rules Amended: 635-019-0090

Rules Suspended: 635-019-0090(T)

Subject: Amends rule to implement partial opening of the Umatil-
la River to angling for adipose fin-clipped spring Chinook salmon
effective 12:01 A.M. May 25, 2006 through June 30, 2006.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-019-0090
Inclusions and Modifications
(1) The 2006 Oregon Sport Fishing Regulations provide require-
ments for the Northeast Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2006 Oregon Sport Fishing Regulations.
(2) The Umatilla River from Three Mile Dam upstream to the reser-
vation boundary located upstream from Highway 11 Bridge at Pendleton is
open to angling for adipose fin-clipped spring Chinook salmon effective
12:01 a.m., May 25, 2006 through June 30, 2006.
(3) The bag limit is two adults and five jacks per day and 10 adults
per year.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: 496.162 & 506.129
Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.
10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-
95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-
25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.
ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,
cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998,
f. 12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99;
DFW 8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99,
cert. ef. 5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW
45-1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-
00; DEW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DEW 64-2000(Temp),
£. 9-21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01
thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert.
ef. 2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01;
DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01,
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cert. ef. 6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-
01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01
thru 12-31-01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-
2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-
02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02
thru 7-1-02; DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-
2002(Temp), f. & cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-
20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-
02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef.
5-28-03 thru 7-1-03; DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003,
f. 12-11-03, cert. ef. 1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04;
DFW 46-2004(Temp), f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-
16-04, cert. ef. 6-19-04 thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-
2005(Temp), f. & cert. ef. 5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-
25-05 thru 7-4-05; Administrative correction 7-20-05; DFW 99-2005(Temp), f. 8-24-05, cert.
ef. 8-26-05 thru 9-30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05,
cert. ef. 1-1-06; DFW 28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06; DFW 33-
2006(Temp), f. 5-24-06, cert. ef. 5-25-06 thru 6-30-06

Rule Caption: Ocean sport Pacific halibut closure from Leadbetter
Point, Washington to Cape Falcon, Oregon.

Adm. Order No.: DFW 34-2006(Temp)

Filed with Sec. of State: 5-25-2006

Certified to be Effective: 5-27-06 thru 8-3-06

Notice Publication Date:

Rules Amended: 635-039-0085

Subject: Amends rule to close the sport fishery for Pacific halibut
in the area between Leadbetter Point, Washington and Cape Falcon,
Oregon, at 11:59 p.m. on May 27, 2006 when the quota of 14,819
pounds is projected to have been taken. This rule is consistent with
regulations that have been implemented by the federal government
and the International Pacific Halibut Commission for the 2006 Ore-
gon recreational fishery for Pacific Halibut.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-039-0085
Halibut Seasons

(1) The Pacific halibut sport fishery in Oregon is regulated by the fed-
eral government and the International Pacific Halibut Commission (IPHC).
OAR chapter 635, division 039 incorporates into Oregon Administrative
Rules, by reference, modifications or additions to provisions determined by
the Commission and to the extent they are consistent with Title 50 of the
Code of Federal Regulations, Part 300, Subpart E (61FR35550, July S5,
1996); Volume 71, Number 42, dated March 3, 2006.

(2) Effective 11:59 p.m., Saturday May 27, 2006 through Thursday
August 3, 2006 the Columbia River sub-area (Cape Falcon, OR to
Leadbetter Pt., WA) is closed to the retention of Pacific halibut.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.162, 506.036, 506.109, 506.119 & 506.129

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 56-2005, f. 6-21-05, cert. ef. 7-1-05; DFW 89-2005(Temp), f. & cert. ef. 8-12-
05 thru 12-12-05; DFW 107-2005(Temp), f. 9-14-05, cert. ef. 9-15-05 thru 10-31-05; DFW
121-2005(Temp), f. 10-12-05, cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-
19-06; DFW 34-2006(Temp), f. 5-25-06, cert. ef. 5-27-06 thru 8-3-06

Rule Caption: Modifications to Columbia River mainstem and
Select Areas spring Chinook and shad commercial gill net
fisheries.

Adm. Order No.: DFW 35-2006(Temp)

Filed with Sec. of State: 5-30-2006

Certified to be Effective: 5-30-06 thru 7-31-06

Notice Publication Date:

Rules Amended: 635-042-0022, 635-042-0110, 635-042-0145, 635-
042-0160, 635-042-0180

Rules Suspended: 635-042-0022(T), 635-042-0145(T), 635-042-
0160(T), 635-042-0180(T)

Subject: Amend rules to extend spring Chinook commercial fishing
periods in the Columbia River and Select Area fisheries. Revision is
consistent with action taken May 30, 2006 by the Columbia River
Compact.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-042-0022
Spring Chinook Gill Net and Tangle Net Fisheries

(1) Adipose fin-clipped chinook salmon, sturgeon and shad may be
taken by gill net or tangle net for commercial purposes from the mouth of
the Columbia River upstream to a line projected from deadline markers on
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the Oregon and Washington banks, both such deadline markers located
approximately five miles downstream from Bonneville Dam (Zones 1-5).

(a) Individual fishing periods will not exceed sixteen hours in length
during small mesh fisheries and twenty-four hours in length during large
mesh fisheries. Fishing periods may occur on Tuesdays and Thursdays,
depending upon results from test fisheries or full fleet fisheries conducted
prior to each specified weekday.

(b) White sturgeon possession and sales restrictions by each partici-
pating vessel will be determined inseason based on gear type and number
of fish remaining on the guideline.

(2) An adipose fin clip salmon is defined as a hatchery salmon with a
clipped adipose fin and having a healed scar at the location of the fin. The
adipose fin is the small fatty fin on salmonids located between the dorsal
fin and tail.

(3) During the spring chinook gill net fishery:

(a) It is unlawful to use a gill net having a mesh size less than 8 inch-
es or more than 9-3/4 inches. Use of monofilament nets is allowed.

(b) Mesh size for the fishery is determined as described in OAR 635-
042-0010(4).

(c) From the area as described in section (1) of this rule, adipose fin-
clipped chinook salmon, sturgeon and shad may be taken for commercial
purposes by gill net during the following open period:

(A) 12:00 noon, February 23 to 6:00 a.m., February 24, 2006.

(B) 12:00 noon, March 2, 2006 to 12:00 noon, March 3, 2006.

(C) 6:00 a.m., March 7, 2006 to 6:00 a.m., March 8, 2006.

(D) 12:00 noon, March 9, 2006 to 6:00 a.m., March 10, 2006.

(E) 12:00 noon, March 14, 2006 to 6:00 a.m., March 15, 2006.

(F) 2:00 p.m., May 16, 2006 to 12:00 midnight, May 16, 2006.

(G) 7:00 p.m., May 18, 2006 to 7:00 a.m., May 19, 2006.

(H) 7:00 p.m., May 23, 2006 to 7:00 a.m., May 24, 2006.

1) 7:00 p.m., May 25, 2006 to 7:00 a.m., May 26, 2006.

J) 7:00 p.m., May 30, 2006 to 7:00 a.m., May 31, 2006.

(K) 7:00 p.m., June 1, 2006 to 7:00 a.m., June 2, 2006.

(4) A maximum of three sturgeon may be possessed or sold by each
participating vessel during each calendar week (Sunday through Saturday)
the fishery is open. The three sturgeon possession/sales limit includes both
mainstem and Select Area fisheries.

(5) During the spring chinook tangle net fishery:

(a) It is unlawful to use other than a single-wall multi-filament net.
Monofilament tangle nets are not allowed. Maximum mesh size is 4-1/4
inches stretched taut.

(b) Mesh size is determined by placing three consecutive meshes
under hand tension and the measurement is taken from the inside of one
vertical knot to the outside of the opposite vertical knot of the center mesh.
Hand tension means sufficient linear tension to draw opposing knots of
meshes into contact.

(6) Nets shall not exceed 900 feet (150 fathoms) in length. A red cork
must be placed on the corkline every 25 fathoms as measured from the first
mesh of the net. Red corks at 25-fathom intervals must be in color contrast
to the corks used in the remainder of the net.

(7) On tangle nets, an optional use of a steelhead excluder panel of
mesh may be hung between the corkline and the 4-1/4 inch maximum mesh
size tangle net. The excluder panel web must be a minimum mesh size of
12 inches when stretched taut under hand tension. Monofilament mesh is
allowed for the excluder panel. The excluder panel (including any associat-
ed hangings) must be a minimum of 5 linear feet in depth and not exceed
10 linear feet in depth, as measured from the corkline to the upper margin
of the tangle net mesh as the net hangs naturally from a taut corkline.
Weedlines or droppers (bobber-type) may be used in place of the steelhead
excluder panel. A weedline-type excluder means the net is suspended below
the corkline by lines of no less than five feet in length between the corkline
and the upper margin of the tangle net. A dropper-type excluder means the
entire net is suspended below the surface of the water by lines of no less
than five feet in length extending from individual surface floats to a sub-
mersed corkline. The corkline cannot be capable of floating the net in its
entirety (including the leadline) independent of the attached floats.
Weedlines or droppers must extend a minimum of 5 feet above the 4-1/4
inch maximum mesh size tangle net.

(a) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, may extend to a maximum length of 1,050 feet (175 fath-
oms).

(b) Tangle nets constructed with a steelhead excluder panel, weed-
lines, or droppers, along with a red cork every 25 fathoms as required in (5)
above, must have two red corks at each end of the net.

(8) There are no restrictions on the hang ratio. The hang ratio is used
to horizontally add slack to the net. The hang ratio is determined by the
length of the web per length of the corkline.
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(9) There are no restrictions on the use of slackers or stringers to
slacken the net vertically.

(10) Nets shall be fished for no longer than 45 minutes per set. The
time of fishing is measured from when the first mesh of the net is deployed
into the water until the last mesh of the net is fully retrieved from the water.

(11) Tt is unlawful for a net in whole or in part to be anchored, tied,
staked, fixed, or attached to the bottom, shore, or a beached boat; left unat-
tended at any time it is fished; or attended by more than one boat while
being fished.

(12) It is unlawful to fish more than one net from a licensed commer-
cial fishing boat at any one time.

(13) Nets fished from sunset to sunrise shall have lighted buoys on
both ends of the net unless the net is attached to the boat then one lighted
buoy on the opposite end of the net from the boat is required.

(14) Non-legal sturgeon, nonadipose fin-clipped chinook salmon, and
steelhead must be released immediately with care and the least possible
injury to the fish to the river without violence or into an operating recovery
box.

(a) One operating recovery box with two chambers or two operating
recovery boxes with one chamber each to aid survival of released fish must
be on board each fishing vessel participating in the fishery. Recovery boxes
shall be operating during any time that a net is being retrieved or picked.

(b) All salmon and steelhead that are bleeding, in lethargic condition,
or appearing dead must be placed in the recovery box for rehabilitation pur-
poses prior to release to the river.

(c) Each chamber of the recovery box must meet the following dimen-
sions as measured from within the box; the inside length measurement must
be at or within 39-1/2 to 48 inches, the inside width measurement must be
at or within 8 to 10 inches, and the inside height measurement must be at
or within 14 to 16 inches.

(d) Each chamber of the recovery box must include an operating
water pumping system capable of delivering a minimum flow of 16 gallons
per minute not to exceed 20 gallons per minute of fresh river water into
each chamber. The fisher must demonstrate to ODFW and WDFW employ-
ees, fish and wildlife enforcement officers, or other peace officers, upon
request, that the pumping system is delivering the proper volume of fresh
river water into each chamber.

(e) Each chamber of the recovery box must include a water inlet hole
between 3/4 inch and 1 inch in diameter, centered horizontally across the
door or wall of chamber and 1-3/4 inches from the floor of the chamber.

(f) Each chamber of the recovery box must include a water outlet that
is at least 1-1/2 inches in diameter. The center of the outlet hole must be
located a minimum of 12 inches above the floor of the box or chamber, on
either the same or opposite end as the inlet.

(g) All fish placed in recovery boxes must be released to the river
prior to landing or docking.

(15) At least one fisher on each boat engaged in the fishery must have
in possession a certificate issued by a representative of the Oregon
Department of Fish and Wildlife (ODFW) or the Washington Department
of Fish and Wildlife (WDFW) that indicates the fisher had attended a one-
day workshop hosted by ODFW or WDFW to educate fishers on regula-
tions and best methods for conduct of the selective fishery. No individual
may obtain more than one certificate. The certificate must be displayed to
ODFW and WDFW employees, fish and wildlife enforcement officers, or
other peace officers upon request.

(16) Nothing in this section sets any precedent for any fishery after
the 2006 spring chinook fishery. The fact that an individual may hold a
selective fishery certificate in spring 2006 does not entitle the certificate
holder to participate in any other fishery. If ODFW authorizes a selective
fishery in spring 2007 or at any other time, ODFW may establish qualifi-
cations and requirements that are different from those established for 2006.
In particular, ODFW may consider an individual’s compliance with these
rules in determining that individual’s eligibility to participate in any future
tangle net fisheries.

(17) As authorized by OAR 635-006-0140 owners or operators of
commercial fishing vessels must cooperate with Department fishery
observers, or observers collecting data for the Department, when asked by
the Department to carry and accommodate an observer on fishing trips for
observation and sampling during an open fishery.

(18) Closed waters, as described in OAR 635-042-0005 for Grays
River, Elokomin-B sanctuary, Abernathy Creek, Cowlitz River, Kalama-B
sanctuary, Lewis-B sanctuary, and Sandy River sanctuary are in effect dur-
ing the open fishing periods identified.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DEW 12-2004(Temp), f. & cert. ef. 3-1-04, thru

7-31-04; DFW 13-2004(Temp), f. & cert. ef. 3-3-04 thru 7-31-04; DFW 16-2004(Temp), f.

& cert. ef. 3-8-04 thru 7-31-04; DFW 18-2004(Temp), f. & cert. ef. 3-10-04 thru 7-31-04;
DFW 20-2004(Temp) f. & cert. ef. 3-15-04 thru 7-31-04; DFW 21-2004(Temp), f. & cert. ef.
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3-18-04 thru 7-31-04; DFW 25-2004(Temp), f. 3-22-04, cert. ef. 3-23-04 thru 7-31-04; DFW
26-2004(Temp), f. & cert. ef. 3-25-04 thru 7-31-04; DFW 27-2004(Temp), f. & cert. ef. 3-
29-04 thru 7-31-04; Administrative correction 8-19-04; DFW 6-2005, f. & cert. ef. 2-14-05;
DFW 9-2005(Temp), f. & cert. ef. 3-1-05 thru 7-31-05; DFW 11-2005(Temp), f. 3-2-05, cert.
ef. 3-3-05 & 7-31-05; DFW 13-2005(Temp), f. & cert. ef. 3-7-05 thru 7-31-05; DFW 14-
2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-15-05
thru 3-21-05; DFW 20-2005(Temp), f. & cert. ef. 3-29-05 thru 3-30-05; DFW 21-
2005(Temp), f. & cert. ef. 3-31-05 thru 4-1-05; Administrative correction, 4-20-05; DFW 5-
2006, f. & cert. ef. 2-15-06; DFW 7-2006(Temp), f. & cert. ef. 2-23-06 thru 7-31-06; DFW
9-2006(Temp), f. 3-1-06, cert. ef. 3-2-06 thru 7-31-06; DFW 10-2006(Temp), f. 3-6-06, cert.
ef. 3-7-06 thru 7-31-06; DFW 11-2006(Temp), f. & cert. ef. 3-9-06 thru 7-31-06; DFW 12-
2006(Temp), f. 3-13-06, cert. ef. 3-14-06 thru 7-31-06; DFW 29-2006(Temp), f. & cert. ef.
5-16-06 thru 7-31-06; DFW 30-2006(Temp), f. & cert. ef. 5-18-06 thru 7-31-06; DFW 32-
2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06
thru 7-31-06

635-042-0110
Gary Island to Bonneville Dam Shad Season

(1) Shad may be taken for commercial purposes from the area of the
Columbia River described in section (2) daily from 3:00 p.m. to 10:00 p.m.
during the following open fishing periods: May 15, 2006 through May 19,
2006; May 22, 2006; May 24, 2006; May 26, 2006 and May 30, 2006
through June 2, 2006; June 5, 2006 through June 9, 2006; June 12, 2006
through June 16, 2006 and June 19, 2006 through June 23, 2006.

(2) The area of the Columbia River open to fishing is from a down-
stream boundary of a true north/south line through the flashing red 4-sec-
ond Light “50” near the Oregon bank to an upstream boundary of a straight
line from a deadline marker on the Oregon bank to a deadline marker on the
Washington bank, both such deadline markers located approximately five
miles downstream from Bonneville Dam.

(3) 1t is unlawful to use a gill net having a mesh size less than 5-3/8
inches or more than 6-1/4 inches with a breaking strength greater than a 10-
pound pull, or to use a gill net other than a single wall floater net, or to use
a gill net having slackers, or to use a gill net of more than 150 fathoms in
length or 40 meshes in depth. Rip lines are authorized spaced not closer
than 20 corks apart.

(4) Salmon nets are not permitted on board a vessel participating in
the above fishery.

(5) All salmon, steelhead, walleye and sturgeon taken in shad nets

must be immediately returned unharmed to the water.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162, 506.129 & 507.030
Hist.: FWC 85, f. & ef. 1-28-77; FWC 116(Temp), f. & ef. 6-1-77 thru 6-3-77; FWC
124(Temp), f. & ef. 6-17-77 thru 10-14-77; FWC 2-1978, f. & ef. 1-31-78; FWC 7-1978, f.
& ef. 2-21-78; FWC 27-1978(Temp), f. & ef. 5-26-78 thru 9-22-78; FWC 2-1979, f. & ef. 1-
25-79, Renumbered from 635-035-0275; FWC 6-1980, f. & ef. 1-28-80; FWC 25-
1980(Temp), f. & ef. 6-13-80; FWC 1-1981, f. & ef. 1-19-81; FWC 18-1981(Temp), f. & ef.
6-10-81; FWC 6-1982, f. & ef. 1-28-82; FWC 36-1982 (Temp), f. & ef. 6-11-82; FWC 2-
1983, f. 1-21-83, ef. 2-1-83; FWC 21-1983(Temp), f. & ef. 6-10-83; FWC 4-1984, f. & ef. 1-
31-84; FWC 2-1985, f. & ef. 1-30-85; FWC 19-1985, f. & ef. 5-1-85; FWC 4-1986(Temp),
f. & ef. 1-28-86; FWC 16-1986 (Temp), f. & ef. 5-23-86; FWC 79-1986(Temp), f. & ef. 12-
22-86; FWC 2-1987, f. & ef. 1-23-87; FWC 23-1987(Temp), f. & ef. 5-20-87; FWC 10-1988,
f. & cert. ef. 3-4-88; FWC 5-1989, f. 2-6-89, cert. ef. 2-7-89; FWC 15-1990(Temp), f. 2-8-
90, cert. ef. 2-9-90; FWC 20-1990, f. 3-6-90, cert. ef. 3-15-90; FWC 10-1991, f. 2-7-91, cert.
ef. 2-8-91; FWC 8-1992, f. & cert. ef. 2-11-92; FWC 34-1992(Temp), f. 5-19-92, cert. ef. 5-
20-92; FWC 11-1993, f. 2-11-93, cert. ef. 2-16-93; FWC 9-1994, f. 2-14-94, cert. ef. 2-15-
94; FWC 15-1995, f. & cert. ef. 2-15-95; FWC 6-1996, f. & cert. ef. 2-7-96; FWC 4-1997, f.
& cert. ef. 1-30-97; DFW 15-1998, f. & cert. ef. 3-3-98; DFW 10-1999, f. & cert. ef. 2-26-
99; DFW 48-1999(Temp), f. & cert. ef. 6-24-99 thru 7-2-99; DFW 9-2000, f. & cert. ef. 2-
25-00; DFW 36-2000(Temp), f. 6-28-00, cert. ef. 6-28-00 thru 7-1-00; DFW 3-2001, f. &
cert. ef. 2-6-01; DFW 15-2002(Temp), f. & cert. ef. 2-20-02 thru 8-18-02; DFW 12-2003, f.
& cert. ef. 2-14-03; DFW 11-2004, f. & cert. ef. 2-13-04; DFW 6-2005, f. & cert. ef. 2-14-
05; DFW 39-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 45-2005(Temp), f. 5-
17-05, cert. ef. 5-23-05 thru 10-16-05; DFW 63-2005(Temp), f. & cert. ef. 6-29-05 thru 7-
31-05; Administrative correction 11-18-05; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 32-
2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06
thru 7-31-06

635-042-0145
Youngs Bay Salmon Season

(1) Salmon, sturgeon, and shad may be taken for commercial purpos-
es in those waters of Youngs Bay except for the period from 7:00 p.m.
Tuesday May 30, 2006 through midnight Saturday June 3, 2006 when only
adipose fin-clipped spring Chinook salmon, sturgeon, and shad may be
taken.

(a) The open fishing periods are established in three segments cate-
gorized as the winter fishery, paragraph (A), the spring fishery, paragraph
(B), and summer fishery, paragraph (C), as follows:

(A) Winter Season:

(1) 6:00 p.m. February 15, 2006 to 6:00 a.m. February 16, 2006; 6:00
p.m. February 19, 2006 to 12 Noon February 20, 2006; 6:00 p.m. February
22, 2006 to 6:00 a.m. February 23, 2006; 6:00 p.m. February 26, 2006 to
12 Noon February 27, 2006; 6:00 p.m. March 1, 2006 to 6:00 a.m. March
2, 2006; 6:00 p.m. March 5, 2006 to 12 Noon March 6, 2006; 6:00 p.m.
March 8, 2006 to 12 Noon March 9, 2006 and 6:00 p.m. March 12, 2006 to
6:00 a.m. March 13, 2006.
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(ii) March 16, 2006 from 6:00 a.m. to 10:00 a.m. and March 23, 2006
from 12 noon to 4:00 p.m.

(iii) March 27, 2006 from 6:00 a.m. to 6:00 p.m.; March 30, 2006
from 6:00 a.m. to 8:00 p.m.; April 3, 2006 from 6:00 a.m. to 8:00 p.m.;
April 6, 2006 from 6:00 a.m. to 8:00 p.m.; April 10, 2006 from 6:00 a.m. to
8:00 p.m. and April 13, 2006 from 6:00 a.m. to 8:00 p.m.

(B) Spring Season:

(1) April 17, 2006 from 9:00 a.m. to 1:00 p.m.

(ii) 6:00 p.m. April 20, 2006 to 6:00 a.m. April 21, 2006; 6:00 p.m.
April 24, 2006 to 6:00 a.m. April 25, 2006; 6:00 p.m. April 27, 2006 to 6:00
a.m. April 28, 2006; 6:00 p.m. May 1, 2006 to 12 Noon May 2, 2006; 6:00
p-m. May 4, 2006 to 12 Noon May 5, 2006; 12 Noon May 8, 2006 to 12
Noon May 12, 2006; 12 Noon May 15, 2006 to 12 Noon May 19, 2006; 12
Noon May 22, 2006 to 12 Noon May 26, 2006; 12 Noon May 29, 2006 to
12 Noon June 2, 2006; 12 Noon June 5, 2006 to 12 Noon June 9, 2006 and
12 Noon June 13, 2006 to 12 Noon June 16, 2006.

(C) Summer Season: 12 Noon June 21, 2006 to 12 Noon June 23,
2006; 12 Noon June 28, 2006 to 12 Noon June 30, 2006; 12 Noon July 5,
2006 to 6:00 p.m. July 6, 2006; 12 Noon July 12, 2006 to 6:00 p.m. July
13, 2006; 12 Noon July 19, 2006 - 6:00 p.m. July 20, 2006 and 12 Noon
July 26, 2006 to 6:00 p.m. July 27, 2006.

(b) The fishing areas for the winter, spring and summer fisheries are:

(i) From February 15, 2006 through March 23, 2006 and from April
20, 2006 through July 27, 2006, the fishing area is identified as the waters
of Youngs Bay from the Highway 101 Bridge upstream to the upper bound-
ary markers at the confluence of the Klaskanine and Youngs rivers; except
for those waters which are closed southerly of the alternate Highway 101
Bridge (Lewis and Clark River).

(ii) On April 17, 2006, the fishing area extends from old Youngs Bay
Bridge upstream to the confluence of the Youngs and Klaskanine rivers.

(iii) From March 27, 2006 through April 13, 2006 the fishing area
extends from markers directly under the first power lines downstream of
the Walluski River to the confluence of the Youngs and Klaskanine rivers.

(2) Gill nets may not exceed 1,500 feet (250 fathoms) in length and
weight may not exceed two pounds per any fathom. A red cork must be
placed on the corkline every 25 fathoms as measured from the first mesh of
the net. Red corks at 25-fathom intervals must be in color contrast to the
corks used in the remainder of the net. Monofilament gillnets are allowed.

(a) It is unlawful to use a gill net having a mesh size that is less than
7-inches during the winter season from February 15, 2006 to April 13,
2006. It is unlawful to use a gill net having a mesh size that is more than 8-
inches during the spring and summer seasons from April 17, 2006 to July
27, 2006.

(b) In the fishing area, as described in (1)(b)(iii), the use of addition-
al weights or anchors attracted directly to the leadline is allowed upstream
of the mouth of the Walluski River.

(c) Retention of non-adipose fin-clipped spring Chinook is prohibited
from 2:00 p.m. Tuesday May 16, 2006 through Sunday May 21, 2006

(3) A maximum of three green or white sturgeon may be possessed or
sold by each participating vessel during each calendar week (Sunday
through Saturday) that the fisheries are open. During the fishing periods
identified in (1)(a)(A),(1)(a)(B) and (1)(a)(C), the weekly aggregate stur-
geon limit applies to possessions and sales in the Youngs Bay fishery and

other open Select Area fisheries.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162, 506.129 & 507.030

Hist.: FWC 32-1979, f. & ef. 8-22-79; FWC 28-1980, f. & ef. 6-23-80; FWC 42-1980(Temp),
f. & ef. 8-22-80; FWC 30-1981, f. & ef. 8-14-81; FWC 42-1981(Temp), f. & ef. 11-5-81;
FWC 54-1982, f. & ef. 8-17-82; FWC 37-1983, f. & ef. 8-18-83; FWC 61-1983(Temp), f. &
ef. 10-19-83; FWC 42-1984, f. & ef. 8-20-84; FWC 39-1985, f. & ef. 8-15-85; FWC 37-
1986, f. & ef. 8-11-86; FWC 72-1986(Temp), f. & ef. 10-31-86; FWC 64-1987, f. & ef. 8-7-
87; FWC 73-1988, f. & cert. ef. 8-19-88; FWC 55-1989(Temp), f. 8-7-89, cert. ef. 8-20-89;
FWC 82-1990(Temp), f. 8-14-90, cert. ef. 8-19-90; FWC 86-1991, f. 8-7-91, cert. ef. 8-18-
91; FWC 123-1991(Temp), f. & cert. ef. 10-21-91; FWC 30-1992(Temp), f. & cert. ef. 4-27-
92; FWC 35-1992(Temp), f. 5-22-92, cert. ef. 5-25-92; FWC 74-1992 (Temp), f. 8-10-92,
cert. ef. 8-16-92; FWC 28-1993(Temp), f. & cert. ef. 4-26-93; FWC 48-1993, f. 8-6-93, cert.
ef. 8-9-93; FWC 21-1994(Temp), f. 4-22-94, cert. ef. 4-25-94; FWC 51-1994, f. 8-19-94,
cert. ef. 8-22-94; FWC 64-1994(Temp), f. 9-14-94, cert. ef. 9-15-94; FWC 66-1994(Temp),
f. & cert. ef. 9-20-94; FWC 27-1995, f. 3-29-95, cert. ef. 4-1-95; FWC 48-1995(Temp), f. &
cert. ef. 6-5-95; FWC 66-1995, f. 8-22-95, cert. ef. 8-27-95; FWC 69-1995, f. 8-25-95, cert.
ef. 8-27-95; FWC 8-1995, f. 2-28-96, cert. ef. 3-1-96; FWC 37-1996(Temp), f. 6-11-96, cert.
ef. 6-12-96; FWC 41-1996, f. & cert. ef. 8-12-96; FWC 45-1996(Temp), f. 8-16-96, cert. ef.
8-19-96; FWC 54-1996(Temp), f. & cert. ef. 9-23-96; FWC 4-1997, f. & cert. ef. 1-30-97;
FWC 47-1997, f. & cert. ef. 8-15-97; DFW 8-1998(Temp), f. & cert. ef. 2-5-98 thru 2-28-98;
DFW 14-1998, f. & cert. ef. 3-3-98; DFW 18-1998(Temp), f. 3-9-98, cert. ef. 3-11-98 thru 3-
31-98; DFW 60-1998(Temp), f. & cert. ef. 8-7-98 thru 8-21-98; DFW 67-1998, f. & cert. ef.
8-24-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 52-1999(Temp), f. & cert. ef. 8-2-99
thru 8-6-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. & cert. ef. 2-25-00; DFW
42-2000, f. & cert. ef. 8-3-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 66-2001(Temp), f. 8-
2-01, cert. ef. 8-6-01 thru 8-14-01; DFW 76-2001(Temp), f. & cert. ef. 8-20-01 thru 10-31-
01; DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 15-2002(Temp), f. &
cert. ef. 2-20-02 thru 8-18-02; DFW 82-2002(Temp), f. 8-5-02, cert. ef. 8-7-02 thru 9-1-02;
DFW 96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-
14-03; DFW 17-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 8-1-03; DFW 32-2003(Temp),
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f. & cert. ef. 4-23-03 thru 8-1-03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03;
DFW 36-2003(Temp), f. 4-30-03, cert. ef. 5-1-03 thru 10-1-03; DFW 37-2003(Temp), f. &
cert. ef. 5-7-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW
89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-
04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-
31-04; DFW 109-2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert.
ef. 2-14-05; DFW 15-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp),
f. & cert. ef. 3-15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp),
f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05;
DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-2005(Temp), f. & cert.
ef. 5-10-05 thru 10-16-05; DFW 46-2005(Temp), f. 5-17-05, cert. ef. 5-18-05 thru 10-16-05;
DFW 73-2005(Temp), f. 7-8-05, cert. ef. 7-11-05 thru 7-31-05; DFW 77-2005(Temp), f. 7-
14-05, cert. ef. 7-18-05 thru 7-31-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru
12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW 110-
2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05, cert. ef.
10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05; DFW
124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-20-06;
DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru
7-27-06; DFW 15-2006(Temp), f. & cert. ef. 3-23-06 thru 7-27-06; DFW 17-2006(Temp), f.
3-29-06, cert. ef. 3-30-06 thru 7-27-06; DFW 29-2006(Temp), f. & cert. ef. 5-16-06 thru 7-
31-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. &
cert. ef. 5-30-06 thru 7-31-06

635-042-0160
Blind Slough and Knappa Slough Select Area Salmon Season

(1) Salmon, sturgeon, and shad may be taken for commercial purpos-
es during open fishing periods described as the winter fishery and the
spring fishery in paragraphs (1)(a)(A) or (1)(a)(B) of this rule in those
waters of Blind Slough and Knappa Slough except for the period from 7:00
p-m. Tuesday May 30, 2006 through midnight Saturday June 3, 2006 when
only adipose fin-clipped spring Chinook salmon, sturgeon, and shad may
be taken. The following restrictions apply:

(a) The open fishing periods are established in segments categorized
as the winter fishery in Blind Slough only in paragraph (A), and the spring
fishery in Blind Slough and Knappa Slough in paragraph (B). The seasons
are open nightly from 7:00 p.m. to 7:00 a.m. the following morning (12
hours), as follows:

(A) Blind Slough Only: February 22-February 23, 2006; February 26
— February 27, 2006; March 1 — March 2, 2006; March 5 — March 6, 2006;
March 8 — March 9, 2006; March 12 — March 13, 2006; March 19 — March
20, 2006; March 22 — March 23, 2006; March 26 — March 27, 2006; March
29 — March 30, 2006; April 2 — April 3, 2006; April 5 — April 6, 2006; April
9 — April 10, 2006; and April 12 — April 13, 2006.

(B) Blind and Knappa Sloughs:

(1) April 20 — April 21, 2006; April 24 — April 25, 2006 and April 27
— April 28, 2006;

(ii) May 1 — May 2, 2006; May 4 — May 5, 2006; May 8 — May 9,
2006; May 11 — May 12, 2006;

May 15 —-May 16, 2006; May 18 — May 19, 2006; May 22 — May 23,
2006; May 25 — May 26, 2006;

May 29 — May 30, 2006; June 1 — June 2, 2006; June 5 — June 6, 2006;
June 8 — June 9, 2006; June 12 — June 13, 2006 and June 15 —June 16, 2006.

(b) The fishing areas for the winter and springs seasons are:

(i) Blind Slough are those waters adjoining the Columbia River which
extend from markers at the mouth of Blind Slough upstream to markers at
the mouth of Gnat Creek which is located approximately 1/2 mile upstream
of the county road bridge.

(ii) Knappa Slough are all waters bounded by a line from the norther-
ly most marker at the mouth of Blind Slough westerly to a marker on
Karlson Island downstream to a north-south line defined by a marker on the
eastern end of Minaker Island to markers on Karlson Island and the Oregon
shore.

(iii) During the periods identified in (1)(a)(B)(i), the Knappa Slough
fishing area extends downstream to the boundary lines defined by markers
on the west end of Minaker Island to markers on Karlson Island and the
Oregon shore.

(c) Gear restrictions are as follows:

(A) During the winter fishery, outlined above (1)(a)(A), gill nets may
not exceed 100 fathoms in length with no weight limit on the lead line. The
attachment of additional weight and anchors directly to the lead line is per-
mitted. Monofilament gill nets are allowed. It is unlawful to use a gill net
having a mesh size that is less than 7- inches;

(B) During the spring fishery, outlined above (1)(a)(B) and (1)(a)(C),
gill nets may not exceed 100 fathoms in length with no weight limit on the
lead line. The attachment of additional weight and anchors directly to the
lead line is permitted. Monofilament gill nets are allowed. It is unlawful to
use a gill net having a mesh size that is more than 8-inches.

(2) A maximum of three green or white sturgeon may be possessed or
sold by each participating vessel during each calendar week (Sunday
through Saturday) that the fishery is open. During the fishing periods iden-
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tified in (1)(a)(A), (1)(a)(B) and (1)(a)(C), the weekly aggregate sturgeon
limit applies to possessions and sales in the Youngs Bay fishery and other
open Select Area fisheries.
(3) Oregon licenses are required in the open waters upstream from the
railroad bridge.
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162, 506.129 & 507.030
Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 15-
1998, f. & cert. ef. 3-3-98; DFW 67-1998, f. & cert. ef. 8-24-98; DFW 86-1998(Temp), f. &
cert. ef. 10-28-98 thru 10-30-98; DFW 10-1999, f. & cert. ef. 2-26-99; DFW 48-1999(Temp),
f. & cert. ef. 6-24-99 thru 7-2-99; DFW 55-1999, f. & cert. ef. 8-12-99; DFW 9-2000, f. &
cert. ef. 2-25-00; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 65-2000(Temp) f. 9-22-00, cert.
ef. 9-25-00 thru 12-31-00; DFW 3-2001, f. & cert. ef. 2-6-01; DFW 84-2001(Temp), f. &
cert. ef. 8-29-01 thru 12-31-01; DFW 86-2001, f. & cert. ef. 9-4-01 thru 12-31-01; DFW 89-
2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01; DFW 106-2001(Temp), f. & cert. ef. 10-
26-01 thru 12-31-01; DFW 14-2002(Temp), f. 2-13-02, cert. ef. 2-18-02 thru 8-17-02; DFW
96-2002(Temp), f. & cert. ef. 8-26-02 thru 12-31-02; DFW 12-2003, f. & cert. ef. 2-14-03;
DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-03,
cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03; DFW
89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef. 2-13-
04; DFW 19-2004(Temp), f. & cert. ef. 3-12-04 thru 3-31-04; DFW 22-2004(Temp), f. &
cert. ef. 3-18-04 thru 3-31-04; DFW 28-2004(Temp), f. 4-8-04 cert. ef. 4-12-04 thru 4-15-04;
DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp), f. 5-17-
04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04 thru 12-
31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04; DFW 109-
2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef. 2-14-05; DFW
16-2005(Temp), f. & cert. ef. 3-10-05 thru 7-31-05; DFW 18-2005(Temp), f. & cert. ef. 3-
15-05 thru 3-21-05; Administrative correction 4-20-05; DFW 27-2005(Temp), f. & cert. ef.
4-20-05 thru 6-15-05; DFW 27-2005(Temp), f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-
2005(Temp), f. & cert. ef. 4-28-05 thru 6-16-05; DFW 37-2005(Temp), f. & cert. ef. 5-5-05
thru 10-16-05; DFW 40-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 85-
2005(Temp), f. 8-1-05, cert. ef. 8-3-05 thru 12-31-05; DFW 109-2005(Temp), f. & cert. ef.
9-19-05 thru 12-31-05; DFW 110-2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW
116-2005(Temp), f. 10-4-05, cert. ef. 10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. &
cert. ef. 10-11-05 thru 12-31-05; DFW 124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-
05; Administrative correction 1-20-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 14-
2006(Temp), f. 3-15-06, cert. ef. 3-16-06 thru 7-27-06; DFW 16-2006(Temp), f. 3-23-06 &
cert. ef. 3-26-06 thru 7-27-06; DFW 18-2006(Temp), f. 3-29-06, cert. ef. 4-2-06 thru 7-27-
06; DFW 20-2006(Temp), f. 4-7-06, cert. ef. 4-9-06 thru 7-27-06; DFW 32-2006(Temp), f.
& cert. ef. 5-23-06 thru 7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06 thru 7-31-06

635-042-0180
Deep River Select Area Salmon Season

(1) Salmon, shad, and sturgeon may be taken for commercial purpos-
es from the US Coast Guard navigation marker #16 upstream to the
Highway 4 Bridge except for the period from 7:00 p.m. Tuesday May 30,
2006 through midnight Saturday June 3, 2006 when only adipose fin-
clipped spring Chinook salmon, sturgeon, and shad may be taken.

(2) The fishing seasons are open:

(a) Winter season: nightly from 6:00 p.m. to 8:00 a.m. the following
morning (14 hours), February 20 — February 21, 2006; February 27 —
February 28, 2006; March 6 — March 7, 2006 and March 13 — March 14,
2006.

(b) Spring season: nightly from 7:00 p.m. to 7:00 a.m. the following
morning (12 hours), April 17 — April 18, 2006; April 20 — April 21, 2006;
April 24 — April 25, 2006; April 27 — April 28, 2006; May 1 — May 2, 2006;
May 4 — May 5, 2006; May 8 — May 9, 2006; May 11 — May 12, 2006; May
15 —May 16, 2006; May 18 — May 19, 2006; May 22 — May 23, 2006; May
25 — May 26, 2006; May 29 — May 30, 2006; June 1 — June 2, 2006; June
5 — June 6, 2006; June 8 — June 9, 2006; June 12 — June 13, 2006 and June
15 — June 16, 2006.

(3) Gill nets may not exceed 100 fathoms in length and there is no
weight limit on the lead line. The attachment of additional weight and
anchors directly to the lead line is permitted. Monofilament gill nets are
allowed. Nets may not be tied off to stationary structures and may not fully
cross navigation channel.

(a) During the winter season, outlined above (2)(a), it is unlawful to
use a gill net having a mesh size that is less than 7- inches;

(b) During the spring season, outlined above (2)(b) it is unlawful to
use a gill net having a mesh size that is more than 8-inches.

(4) A maximum of three green or white sturgeon may be possessed or
sold by each participating vessel during each calendar week (Sunday
through Saturday) that the fishery is open. During the fishing periods iden-
tified in (2)(a) and (2)(b), the weekly aggregate sturgeon limit applies to
possessions and sales in the Youngs Bay fishery and other open Select Area

fisheries.

Stat. Auth.: ORS 183.325, 506.109 & 506.119

Stats. Implemented: ORS 506.129 & 507.030

Hist.: FWC 46-1996, f. & cert. ef. 8-23-96; FWC 48-1997, f. & cert. ef. 8-25-97; DFW 55-
1999, f. & cert. ef. 8-12-99; DFW 42-2000, f. & cert. ef. 8-3-00; DFW 84-2001(Temp), f. &
cert. ef. 8-29-01 thru 12-31-01; DFW 89-2001(Temp), f. & cert. ef. 9-14-01 thru 12-31-01;
DFW 106-2001(Temp), f. & cert. ef. 10-26-01 thru 12-31-01; DFW 96-2002(Temp), f. &
cert. ef. 8-26-02 thru 12-31-02; DFW 19-2003(Temp), f. 3-12-03, cert. ef. 4-17-03 thru 6-13-
03; DFW 34-2003(Temp), f. & cert. ef. 4-24-03 thru 10-1-03; DFW 36-2003(Temp), f. 4-30-
03, cert. ef. 5-1-03 thru 10-1-03; DFW 75-2003(Temp), f. & cert. ef. 8-1-03 thru 12-31-03;
DFW 89-2003(Temp), f. 9-8-03, cert. ef. 9-9-03 thru 12-31-03; DFW 11-2004, f. & cert. ef.
2-13-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04; DFW 44-2004(Temp),
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f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04; DFW 79-2004(Temp), f. 8-2-04, cert. ef. 8-3-04
thru 12-31-04; DFW 95-2004(Temp), f. 9-17-04, cert. ef. 9-19-04 thru 12-31-04; DFW 109-
2004(Temp), f. & cert. ef. 10-19-04 thru 12-31-04; DFW 6-2005, f. & cert. ef. 2-14-05; DFW
27-2005(Temp), f. & cert. ef. 4-20-05 thru 6-15-05; DFW 28-2005(Temp), f. & cert. ef. 4-
28-05 thru 6-16-05; DFW 37-2005(Temp), f. & cert. ef. 5-5-05 thru 10-16-05; DFW 40-
2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 85-2005(Temp), f. 8-1-05, cert. ef.
8-3-05 thru 12-31-05; DFW 109-2005(Temp), f. & cert. ef. 9-19-05 thru 12-31-05; DFW
110-2005(Temp), f. & cert. ef. 9-26-05 thru 12-31-05; DFW 116-2005(Temp), f. 10-4-05,
cert. ef. 10-5-05 thru 12-31-05; DFW 120-2005(Temp), f. & cert. ef. 10-11-05 thru 12-31-05;
DFW 124-2005(Temp), f. & cert. ef. 10-18-05 thru 12-31-05; Administrative correction 1-
20-06; DFW 5-2006, f. & cert. ef. 2-15-06; DFW 32-2006(Temp), f. & cert. ef. 5-23-06 thru
7-31-06; DFW 35-2006(Temp), f. & cert. ef. 5-30-06 thru 7-31-06

Rule Caption: Modifications to the Pacific Lamprey Harvest sea-
son in the Willamette River.

Adm. Order No.: DFW 36-2006(Temp)

Filed with Sec. of State: 6-1-2006

Certified to be Effective: 6-1-06 thru 9-30-06

Notice Publication Date:

Rules Amended: 635-017-0090

Subject: This rule implements modifications to the Pacific Lamprey
Harvest season in the Willamette River.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-017-0090
Inclusions and Modifications

(1) The 2006 Oregon Sport Fishing Regulations provide require-
ments for the Willamette Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2006 Oregon Sport Fishing Regulations.

(2) Pacific Lamprey Harvest:

(a) Pursuant to OAR 635-044-0130(1)(b), authorization from the
Oregon Fish and Wildlife Commission must be in possession by individu-
als collecting or possessing Pacific lamprey for personal use. Permits are
available from ODFW, 17330 SE Evelyn Street, Clackamas, OR 97015;

(b) Open fishing period is June 1 through August 31 from 7:00 A.M.
to 6:00 P.M.; personal use harvest is permitted Friday through Monday each
week. All harvest is prohibited Tuesday through Thursday;

(c) Open fishing area is the Willamette River at Willamette Falls on
the east side of the falls only, excluding Horseshoe Area at the peak of the
falls;

(d) Gear is restricted to hand or hand-powered tools only;

(e) No permit holder shall harvest more than one hundred (100) lam-
prey during each lamprey season;

(f) Catch must be recorded daily on a harvest record card prior to
leaving the open fishing area. Harvest record cards will be provided by
ODFW. All harvest record cards must be returned to the ODFW Clackamas
office by September 30 to report catch. Permit holders who do not return
the harvest record cards by September 30 will be ineligible to receive a per-
mit in the following year.

(g) Harvesters must allow sampling or enumeration of catches by
ODFW personnel.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146, 497.121 & 506.119

Stats. Implemented: ORS 496.004, 496.009, 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 3-1994, f. 1-25-94, cert. ef. 1-26-94;

FWC 65-1994(Temp), f. 9-15-94, cert. ef. 9-17-94; FWC 86-1994(Temp), f. 10-31-94, cert.

ef. 11-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 32-1995, f. & cert. ef. 4-24-95;

FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 14-1996, f. 3-29-96, cert. ef. 4-1-96; FWC

20-1996, f. & cert. ef. 4-29-96; FWC 22-1996(Temp), f. 5-9-96 & cert. ef. 5-10-96; FWC 72-

1996, f. 12-31-96, cert. ef. 1-1-97; FWC 5-1997, f. & cert. ef. 2-4-97; FWC 13-1997, f. 3-5-

97, cert. ef. 3-11-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 24-

1997(Temp), f. & cert. ef. 4-10-97; FWC 31-1997(Temp), f. 5-14-97, cert. ef. 5-15-97; FWC

39-1997(Temp), f. 6-17-97, cert. ef. 6-18-97; FWC 69-1997, f. & cert. ef. 11-6-97; FWC 75-

1997, f. 12-31-97, cert. ef. 1-1-98; DFW 19-1998, f. & cert. ef. 3-12-98; DFW 28-

1998(Temp), f. & cert. ef. 4-9-98 thru 4-24-98; DFW 31-1998(Temp), f. & cert. ef. 4-24-98

thru 7-31-98; DFW 33-1998(Temp), f. & cert. ef. 4-30-98 thru 5-15-98; DFW 34-1998, f. &

cert. ef. 5-4-98; DEW 35-1998(Temp), f. & cert. ef. 5-10-98 thru 5-15-98; DFW 37-

1998(Temp), f. & cert. ef. 5-15-98 thru 7-31-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-

99; DFW 15-1999, f. & cert. ef. 3-9-99; DFW 16-1999(Temp), f. & cert. ef. 3-10-99 thru 3-

19-99; DFW 19-1999(Temp), f. & ef. 3-19-99 thru 4-15-99; DFW 27-1999(Temp), f. & cert.

ef. 4-23-99 thru 10-20-99; DFW 30-1999(Temp), f. & cert. ef. 4-27-99 thru 5-12-99; DFW

35-1999(Temp), f. & cert. ef. 5-13-99 thru 7-31-99; DFW 39-1999(Temp), f. 5-26-99, cert.

ef. 5-27-99 thru 7-31-99; DFW 78-1999, f. & cert. ef. 10-4-99; DFW 88-1999(Temp), f. 11-

5-99, cert. ef. 11-6-99 thru 11-30-99; administrative correction 11-17-99; DFW 96-1999, f.

12-27-99, cert. ef. 1-1-00; DFW 13-2000, f. & cert. ef. 3-20-00; DFW 22-2000, f. 4-14-00,

cert. ef. 4-16-00 thru 7-31-00; DFW 23-2000(Temp), f. 4-19-00, cert. ef. 4-22-00 thru 7-31-

00; DFW 58-2000(Temp), f. & cert. ef. 9-1-00 thru 12-31-00; DFW 83-2000(Temp), f. 12-

28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 6-2001,

f. & cert. ef. 3-1-01; DFW 23-2001(Temp), f. & cert. ef. 4-23-01 thru 10-19-01; DFW 28-

2001, f. & cert. ef. 5-1-01; DEW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW

46-2001(Temp) f. 6-8-01, cert. ef. 6-16-01 thru 12-13-01; DFW 70-2001, f. & cert. ef. 8-10-

01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-2001(Temp),

£.9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 95-2001(Temp), f. 9-27-01, cert. ef. 10-20-

01 thru 12-31-01; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-
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02 cert. ef. 1-12-02 thru 7-11-02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. &
cert. ef. 4-23-02; DFW 42-2002, f. & cert. ef. 5-3-02; DFW 44-2002(Temp), f. 5-7-02, cert.
ef. 5-8-02 thru 11-3-02; DFW 70-2002(Temp), f. 7-10-02 cert ef. 7-12-02 thru 12-31-02;
DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02 thru 11-1-02 (Suspended by DFW 101-
2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-
03; DFW 16-2003(Temp), f. 2-27-03, cert. ef. 3-1-03 thru 7-1-03; DFW 42-2003, f. & cert.
ef. 5-16-03; DFW 53-2003(Temp), f. 6-17-03, cert. ef. 6-18-03 thru 12-14-03; DFW 57-
2003(Temp), f. & cert. ef. 7-8-03 thru 12-31-03; DFW 59-2003(Temp), f. & cert. ef. 7-11-03
thru 12-31-03; DFW 70-2003(Temp), f. & cert. ef. 7-23-03 thru 12-31-03; DFW 71-
2003(Temp), f. 7-24-03, cert. ef. 7-25-03 thru 12-31-03; DFW 90-2003(Temp), f. 9-12-03
cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04; DFW 33-2004,
f. 4-22-04, cert ef. 5-1-04; DFW 48-2004(Temp), f. 5-26-04, cert. ef. 5-28-04 thru 11-23-04;
DFW 69-2004(Temp), f. & cert. ef. 7-12-04 thru 11-23-04; DFW 117-2004, f. 12-13-04, cert.
ef. 1-1-05; DFW 24-2005, f. 4-15-05, cert. ef. 5-1-05; DFW 78-2005(Temp), f. 7-19-05, cert.
ef. 7-21-05 thru 7-22-05; Administrative correction 8-17-05; DFW 136-2005, f. 12-7-05,
cert. ef. 1-1-06; DFW 36-2006(Temp), f. & cert. ef. 6-1-06 thru 9-30-06

ecccccccoe

Rule Caption: Modifications to the Southwest Zone Chinook
salmon regulations for the Rogue River.

Adm. Order No.: DFW 37-2006(Temp)

Filed with Sec. of State: 6-2-2006

Certified to be Effective: 6-5-06 thru 12-1-06

Notice Publication Date:

Rules Amended: 635-016-0090

Subject: The Rogue River spring chinook run count at Gold Ray
Dam is currently at 22% of the recent 10-year average. The total
return of wild fish in 2006 will likely fall below the draft conserva-
tion status level of 3,500 wild spring chinook. Evaluation of factors
affecting Rogue River spring chinook run timing by District staff
shows no indication that this year’s run is delayed. And, a lack of fish
in the lower river fishery indicates a low number of spring chinook
returning to the Rogue River this year. This rule reduces angling
impacts for wild spring chinook salmon while maximizing spawn-
ing escapement, allows for opportunities to harvest hatchery spring
chinook, and provides opportunities for harvest of the more abundant
fall chinook.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-016-0090
Inclusions and Modifications

(1) The 2006 Oregon Sport Fishing Regulations provide require-
ments for the Southwest Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2006 Oregon Sport Fishing
Regulations.

(2) Diamond Lake is open April 22 — May 12, 5 trout per day, 2 daily
limits in possession, 8-inch minimum length, only 1 trout over 20-inches in
length may be taken per day, per zone regulations.

(3) Diamond Lake is open May 13 — Sept. 4, 20 trout per day, 2 daily
limits in possession. No harvest restrictions on trout length.

(4) Diamond Lake is closed after Sept. 4.

(5) Rogue River, tidewater upstream to Hog Creek boat landing:

(a) Mouth upstream to Whiskey Creek:

(A) From 12:01 a.m. June 5 thru July 14, 2006 only adipose fin-
clipped Chinook salmon may be retained.

(B) From July 15 thru December 31, 2006 Oregon Sport Fishing
Regulations for Southwest Zone apply.

(b) Whiskey Creek upstream to Hog Creek boat landing:

(A) From 12:01 a.m. June 5 thru July 31, 2006 only adipose fin-
clipped Chinook salmon may be retained.

(B) From August 1 thru December 31, 2006 Oregon Sport Fishing
Regulations for Southwest Zone apply.

(6) Rogue River, Hog Creek boat landing to Gold Ray Dam:

(a) From 12:01 a.m. June 5 thru August 14, 2006 only adipose fin-
clipped Chinook salmon may be retained.

(b) From August 15 thru September 30, 2006 Oregon Sport Fishing
Regulations for Southwest Zone apply.

(7) Rogue River, from Gold Ray Dam to Cole Rivers Hatchery
Diversion Dam:

(a) Gold Ray Dam to the Rogue Elk boat ramp:

(A) From 12:01 a.m. June 5 thru June 30, 2006 only adipose fin-
clipped Chinook salmon may be retained.

(B) Closed to retention of Chinook salmon from July 1 thru October
31, 2006.

(b) Rogue Elk boat ramp to Cole Rivers Hatchery diversion dam:

(A) From 12:01 a.m. June 5 thru July 31 only adipose fin-clipped
Chinook salmon may be retained.
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(B) Closed to retention of Chinook salmon August 1 thru October 31,
2006.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138 & 496.146
Stats. Implemented: ORS 496.162
Hist.: FWC 80-1993(Temp), f. 12-21-93, cert. ef. 1-1-94; FWC 82-1993, f. 12-22-93, cert. ef.
1-1-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 79-1994(Temp), f. 10-21-94, cert.
ef. 7-22-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 34-1995, f. & cert. ef. 5-1-95;
FWC 57-1995(Temp), f. 7-3-95, cert. ef. 7-4-95; FWC 59-1995(Temp), f. 7-24-95, cert. ef.
8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 82-1995(Temp), f. 9-29-95, cert. ef.
10-1-95; FWC 90-1995(Temp), f. 11-29-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert. ef. 4-
29-96; FWC 52-1996, f. & cert. ef. 9-11-96; FWC 61-1996, f. & cert. ef. 10-9-96; FWC 72-
1996, f. 12-31-96, cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC
5-1997, f. & cert. ef. 2-4-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 32-
1997(Temp), f. & cert. ef. 5-23-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 24-
1998(Temp), f. & cert. ef. 3-25-98 thru 9-15-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW
52-1998(Temp), f. 7-10-98, cert. ef. 7-11-98 thru 7-24-98; DFW 55-1998(Temp), f. & cert.
ef. 7-24-98 thru 12-31-98; DFW 70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-
98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-1999, f. 12-27-99, cert.
ef. 1-1-00; DFW 48-2000(Temp), f. 8-14-00, cert. ef. 8-15-00 thru 12-31-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 8-2001, f. & cert. ef. 3-5-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-
20-01; DFW 42-2001(Temp), f. 5-25-01, cert. ef. 5-29-01 thru 7-31-01; DFW 70-2001, f. &
cert. ef. 8-10-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 97-2001(Temp), f. 10-4-01,
cert. ef. 11-1-01 thru 12-31-01; DFW 105-2001(Temp), f. 10-26-01, cert. ef. 11-1-01 thru 12-
31-01; DFW 122-2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-
31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 55-2002(Temp),
f. 5-28-02, cert. ef. 7-1-02 thru 11-31-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02
thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02);
DFW 124-2002(Temp), f. & cert. ef. 10-30-02 thru 12-31-02 (Suspended by DFW 125-
2002(Temp), f. 11-8-02, certe. ef. 11-9-2002); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03;
DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-
03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 127-2004, f. 12-22-
04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 24-2006(Temp), f. 4-
25-06, cert. ef. 5-13-06 thru 10-31-06; DFW 37-2006(Temp), f. 6-2-06, cert. ef. 6-5-06 thru
12-1-06

Rule Caption: Amended Cougar Management Plan and associated
administrative rules.

Adm. Order No.: DFW 38-2006

Filed with Sec. of State: 6-6-2006

Certified to be Effective: 6-6-06

Notice Publication Date: 1-1-06

Rules Amended: 635-180-0001, 635-180-0015

Rules Repealed: 635-180-0005, 635-180-0010

Subject: Rules were amended in regards to the Cougar Management
Plan. Revisions were made to both the Plan and the associated
administrative rules.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-180-0001
Cougar Management Plan Content and Purpose

The 2006 Oregon Cougar Management Plan establishes state poli-
cy and direction for Oregon’s cougar management program. The 2006 Plan
replaces previous plans. Chapters V (Cougar Management Objectives) and
VI (Adaptive Management Process) of that 2006 Plan, as well as its
Appendix I (Glossary), are incorporated here by reference as administra-
tive rule. Copies may be obtained at the Salem headquarters office of the
Oregon Department of Fish and Wildlife, 3406 Cherry Avenue NE, Salem,
OR 97303. The 2006 Plan also serves as an informational and historical

document for the Department.
[Publications: Publications referenced are available from the agency.]
[Appendix referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 108-1987, f. & ef. 12-28-87; FWC 26-1993, f. & cert. ef. 3-31-93; DFW 38-
2006, f. & cert. ef. 6-6-06

635-180-0015
Five Year Review
The Cougar Management Plan will be updated and reviewed by the

Oregon Fish and Wildlife Commission by April, 2011.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 108-1987, f. & ef. 12-28-87; FWC 118-1992, f. & cett. ef. 10-28-927; FWC 26-
1993, f. & cert. ef. 3-31-93; DFW 38-2006, f. & cert. ef. 6-6-06

Rule Caption: Allowable sale of fish caught during Tribal Treaty
platform fishery in the Columbia River.

Adm. Order No.: DFW 39-2006(Temp)

Filed with Sec. of State: 6-8-2006

Certified to be Effective: 6-8-06 thru 7-31-06
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Notice Publication Date:

Rules Amended: 635-041-0076

Subject: This rule allows sales of fish caught in a Tribal Treaty plat-
form fishery in the Columbia River. Implementation is consistent
with actions taken June 7, 2006 by the Columbia River Compact.
Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-041-0076
Summer Salmon Season

(1) Commercial sale of platform and hook-and-line caught fish from
Zone 6 of the mainstem Columbia River is allowed beginning 6:00 a.m.,
Thursday, June 8, 2006 until further notice.

(a) Gear is restricted to subsistence fishing gear: hoopnets, dipnets,
and rod and reel with hook-and-line.

(b) Allowable sales include chinook, coho, steelhead, walleye, carp,
and shad. Sockeye may be retained but not sold.

(c) Sturgeon may not be sold. However, sturgeon between 4 feet and
5 feet in length from The Dalles and John Day pools may be kept for sub-
sistence use. Sturgeon from the Bonneville Pool between 45 inches and 60
inches in length may be kept for subsistence use.

(d) Closed areas as set forth in OAR 635-041-0020.

(2) Sale of fish caught in the Klickitat River, Wind River, Drano Lake
and Big White Salmon River is allowed beginning 6:00 a.m., Thursday,
June 8, 2006, during those days and hours when the tributaries are open

under lawfully enacted tribal fishing periods.
Stat. Auth.: ORS 496.118, 506.119
Stats. Implemented: ORS 506.109, 506.129, 507.030
Hist.: DFW 5-2006, f. & cert. ef. 2-15-06; DFW 39-2006(Temp), f. & cert. ef. 6-8-06 thru 7-
31-06

Rule Caption: Procedures to Suspend or Revoke Licenses.

Adm. Order No.: DFW 40-2006

Filed with Sec. of State: 6-9-2006

Certified to be Effective: 6-9-09

Notice Publication Date: 5-1-06

Rules Amended: 635-001-0210, 635-001-0215

Subject: Amended rules relating to the procedures for suspending
or revoking licenses under the Wildlife Violator Compact.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-001-0210
Standard for License Suspension or Revocation

(1)(a) Upon receipt of the following information from a party state to
the Compact, the Director shall initiate license suspension proceedings in
accordance with OAR 635-01-215:

(b) That a person has failed to comply with the terms of a citation
from the licensing authority of a party state. Such suspension shall remain
in effect until the Director receives adequate evidence of compliance with
the citation.

(2) Upon receipt of the following information from a party state to the
Compact, the Director or Commission may initiate license suspension or
revocation proceedings as appropriate in accordance with OAR 635-01-
215.

(a) That a person has had his or her license privileges suspended or
revoked in a party state for an offense which could have been the basis for
suspension or revocation of license privileges in Oregon. Where the
Commission chooses to suspend, such suspension shall remain in effect
until the Commission receives adequate evidence of reinstatement of
license privileges in the party state;

(b) That a person has been convicted in a party state of a misdemeanor
or felony or forfeited bail, for an offense that could have been the basis for
revocation of license privileges had it occurred in Oregon and when bail in
Oregon for the offense would have been $50 or more;

(c) That an individual has been convicted in a party state of a crime
which would be classed as a violation in Oregon; and that person has been
convicted of previous violations in Oregon or of previous crimes in a party

state that would be classed as a violation in Oregon.
Stat. Auth.: ORS 496.750
Stats. Implemented:
Hist.: FWC 43-1991, f. 5-1-91, cert. ef. 5-6-91; DFW 40-2006, f. & cert. ef. 6-9-06

635-001-0215
Procedures to Suspend or Revoke

(1) When the Director is notified of a failure to comply with the terms
of a citation from the licensing authority of a party state, the Director shall
initiate license suspension proceedings in accordance with this section.

July 2006: Volume 45, No. 7



ADMINISTRATIVE RULES

(2) When the Commission has been notified of any of the conditions
under 635-001-0210(2), the Director or Commission may initiate license
suspension or revocation proceedings in accordance with this section.

(3) The person shall be notified in writing of the Director’s or
Commission’s intention to suspend, revoke, or refuse to issue, licenses and
tags, and shall be provided with an opportunity to request a hearing within
14 days of the date of mailing.

(4) If at the end of 14 days no response has been received, a final
order shall be issued suspending, revoking or refusing to issue license priv-
ileges and mailed by certified mail to the person.

(5) If prior to 14 days from the date of mailing the person submits a
request for a hearing, a hearing will occur. At the discretion of the
Department, the case may be reviewed in writing upon stipulation by the
licensee or a hearing may be scheduled before the administrative law judge.

(6) Following the administrative law judge’s review, a proposed
order, including findings of fact and conclusions of law, shall be prepared
by the administrative law judge, served on all parties, and shall be for-
warded to the Director or Commission.

(7) In accordance with ORS Chapter 183, the Director or Commission
shall provide an opportunity to all parties to respond in writing within 14
days to the proposed order of the administrative law judge.

(8) A final order shall be reviewed and signed by the Director or
Commission chair and all parties shall be provided a copy by certified mail.

Stat. Auth.: ORS 496 & 497

Stats. Implemented: ORS 496 & 497

Hist.: FWC 43-1991, f. 5-1-91, cert. ef. 5-6-91; DFW 40-2006, f. & cert. ef. 6-9-06

Rule Caption: 2006 tag numbers and/or baglimits for Controlled
Antelope, Sheep, Mountain Goat, Dear, Elk, Squirrel.
Adm. Order No.: DFW 41-2006
Filed with Sec. of State: 6-14-2006
Certified to be Effective: 6-14-06
Notice Publication Date: 5-1-06
Rules Amended: 635-002-0008, 635-065-0090, 635-067-0000, 635-
067-0004, 635-067-0015, 635-068-0000, 635-069-0000, 635-070-
0000, 635-071-0000, 635-071-0010, 635-073-0000, 635-073-0050,
635-073-0065, 635-073-0070
Subject: Rules were amended to set the 2006 controlled hunt tag
numbers for the hunting of pronghorn antelope, bighorn sheep,
Rocky Mountain goat, deer and elk. Bag limit changes were made
in certain units relating to the general archery season and the Ore-
gon Disabilities Hunting and Fishing Permit Program.

Rules were amended regarding the disposition of cougar carcasses.
Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-002-0008
Disposition of Wildlife Taken on Damage

In accordance with ORS 498.012, any wildlife taken on damage shall
be disposed of in the following manner:

(1) Any deer, elk, antelope, bighorn sheep or gamebird shall be sal-
vaged and delivered to a location determined by the Department. Carcasses
shall be disposed of as directed by OAR 635-002-0005.

(2) Black bear taken on damage shall be disposed of in the following
manner:

(a) The carcass and hide, including gall bladder and female reproduc-
tive tract, shall be delivered to a location determined by the Department;

(b) The department may permit the landowner to retain the carcass
including hide, skull, paws, claws, and meat (but not the gall bladder) for
personal use. The hide, head, paws, claws, and meat may not be sold or
bartered.

(A) If the landowner chooses to retain the carcass he/she must sign a
written release provided by the department acknowledging the proper
methods of preparation for human consumption, accepting the carcass as is,
and that the meat will not be offered for sale;

(B) If the carcass, including hide, skull, paws and claws or meat, is
transferred to another person, written documentation must be provided as
outlined in OAR 635-065-0765(5).

(c) If the landowner chooses not to retain the carcass, including the
hide, skull, paws, claws, and meat, the carcass shall be disposed of as
directed in OAR 635-002-0007.

(d) The hide, skull, paws, claws, and gall bladder shall be salvaged
and disposed of in a manner determined by the department. Options for dis-
position include but are not limited to scientific, enforcement, or educa-
tional purposes.

(3) Any cougar taken when damaging livestock shall be disposed of
in the following manner:
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(a) The carcass and hide, including viscera, shall be delivered to a
location determined by the Department;

(b) The Department may permit the landowner to retain the legally
marked hide and carcass, including the skull of such cougar for personal
use. Such skull, hide, and carcass, including feet and claws, may not be sold
or bartered;

(c) Such hide shall be marked with a possession tag which shall
remain with the hide.

(4) Any red fox or bobcat shall be disposed of in a manner determined
by the Department. Priority for disposition shall be for scientific, enforce-

ment, or educational purposes.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 32-1991, f. & cert. ef. 3-25-91; DFW 96-1998, f. & cert. ef. 11-25-98; DFW 41-
20006, f. & cert. ef. 6-14-06

635-065-0090
Disabled Hunter Seasons and Bag Limits

(1) ORS 496.018 provides that in order to be considered a person with
a disability under the wildlife laws, a person shall provide to the Fish and
Wildlife Commission either written certification from a physician of certain
specified disabilities or written proof that the U.S. Department of Veterans
Affairs or the Armed Forces shows the person to be at least 65 percent dis-
abled. To implement that statute, this rule provides for the issuance of an
“Oregon Disabilities Hunting and Fishing Permit” by the Department.

(2) To obtain an “Oregon Disabilities Hunting and Fishing Permit,” a
person shall submit to the Department a completed form specified by the
Department. If the completed form accurately provides all required infor-
mation, the Department shall issue an “Oregon Disabilities Hunting and
Fishing Permit”. Permits are valid for two calendar years. To renew a per-
mit, the holder must submit a new, updated application form.

(3) The Department may revoke, suspend or decline to issue or renew
an “Oregon Disabilities Hunting and Fishing Permit” for failure to submit
accurate information. The holder or applicant may request a contested case
hearing to appeal such an action.

(4) A person who possesses an Oregon Disabilities Hunting and
Fishing Permit issued by the department is qualified for expanded bag lim-
its as follows: [Table not included. See ED. NOTE.]

(5) The Oregon Disabilities Hunting and Fishing Permit is valid only
with a general season or controlled bull elk, buck deer, or pronghorn ante-
lope tag for the area and time period being hunted. The permit must be car-
ried on the person while hunting.

(6) An able-bodied companion may accompany a person with an
Oregon Disabilities Hunting and Fishing Permit and kill any animal
wounded by the permit holder. The wounded animal must be killed using a
legal weapon for the season and species designated on the tag. The com-
panion must immediately attach the permit holder’s tag to the carcass of the

animal. The companion is not required to possess a hunting license or tag.
[ED. NOTE: Tables referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 29-1987, f. & ef. 6-19-87; FWC 63-1989, f. & cert. ef. 8-15-89; FWC 20-1991,
f. & cert. ef. 3-12-91; FWC 36-1993, f. & cert. ef. 6-14-93; FWC 18-1994, f. 3-30-94, cert.
ef. 5-1-94; FWC 4-1995, f. 1-23-95, cert. ef. 7-1-95; FWC 9-1997, f. & cert. ef. 2-27-97;
FWC 71-1997, f. & cert. ef. 12-29-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 92-1999,
f. 12-8-99, cert. ef. 1-1-00; DFW 2-2003, f. & cert. ef. 1-17-03; DFW 122-2004, . 12-21-04,
cert. ef. 1-1-05; DFW 53-2005, f. & cert. ef. 6-14-05; DFW 142-2005, f. & cert. ef. 12-16-
05; DFW 41-2006, f. & cert. ef. 6-14-06

635-067-0000
Purpose and General Information

(1) The purpose of these rules is to establish season dates, bag limits,
areas, methods, and other restrictions for hunting pronghorn antelope,
cougar, bighorn sheep, and Rocky Mountain goat pursuant to ORS Chapter
496.

(2) OAR chapter 635, division 067 incorporates, by reference, the
requirements for hunting pronghorn antelope, cougar, bighorn sheep, and
Rocky Mountain goat set out in the document entitled “2006 Oregon Big
Game Regulations,” into Oregon Administrative Rules. Therefore, per-
sons must consult the “2006 Oregon Big Game Regulations” in addition
to OAR Chapter 635, to determine all applicable requirements for hunting
pronghorn antelope, cougar, bighorn sheep, and Rocky Mountain goat. The
annual Oregon Big Game Regulations are available at authorized license
agents and regional, district and headquarters offices of the Oregon
Department of Fish and Wildlife.

(3) Controlled hunt tags shall be issued by a controlled hunt drawing
following the procedures established in OAR chapter 635, division 060.
Permitted arms and ammunition are established in OAR chapter 635, divi-
sion 065. Controlled hunt tag numbers for 2006 are listed in Tables 1, 2, and
3 and are adopted and incorporated into OAR chapter 635, division 067 by
reference.
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[ED. NOTE: Tables referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 65-1989, f. & cert. ef. 8-15-89; FWC 35-1996, f. & cert. ef. 6-7-96; FWC 9-1997,
f. & cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97; FWC 71-1997, f. & cert. ef. 12-
29-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW 47-
1999, f. & cert. ef. 6-16-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 30-2000, f. &
cert. ef. 6-14-00; DFW 82-2000, f. 12-21-00, cert. ef. 1-1-01; DFW 47-2001, f. & cert. ef. 6-
13-01; DFW 121-2001, f. 12-24-01, cert. ef. 1-1-02; DFW 59-2002, f. & cert. ef. 6-11-02;
DFW 2-2003, f. & cert. ef. 1-17-03; DFW 50-2003, f. & cert. ef. 6-13-03; DFW 118-2003, f.
12-4-03, cert. ef. 1-1-04; DFW 53-2004, f. & cert. ef. 6-16-04; DFW 122-2004, f. 12-21-04,
cert. ef. 1-1-05; DFW 53-2005, f. & cert. ef. 6-14-05; DFW 128-2005, f. 12-1-05, cert. ef. 1-
1-06; DFW 41-20006, f. & cert. ef. 6-14-06

635-067-0004
Cougar Hunting Regulations

(1) Tag Requirement: Any person hunting cougar shall have on
his/her person a general season cougar tag or a Blue Mountain additional
cougar tag. General season cougar tags may be purchased through any
authorized license agent;

(2) Hunt Area: Hunt zones, and harvest quotas for each hunt zone, are
established in OAR 635-067-0015;

(a) Hunters may hunt within all hunt zones;

(b) Hunt zones will be closed to hunting when individual zone harvest
quotas are reached.

(3) All hunters are required to check in the hide with skull and proof
of sex attached of any cougar killed within ten days of harvest at a
Department of Fish and Wildlife office;

(a) Hunters are also required to submit the reproductive tract of any
female cougar taken.

(4) No person shall hunt or assist another to hunt a cougar during an
authorized cougar season unless in possession of an unused cougar tag or
accompanied by the holder of an cougar tag which is valid for that area and
time period.

(5) No person shall use dogs to hunt or pursue cougar.

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 9-1997, f. & cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97; FWC 71-

1997, f. & cert. ef. 12-29-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 1-1999, f. & cert.

ef. 1-14-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 30-2000, f. & cert. ef. 6-14-00;

DFW 82-2000, f. 12-21-00, cert. ef. 1-1-01; DFW 121-2001, f. 12-24-01, cert. ef. 1-1-02;

DFW 2-2003, . & cert. ef. 1-17-03; DFW 53-2005, f. & cert. ef. 6-14-05; DFW 128-2005,

f. 12-1-05, cert. ef. 1-1-06; DFW 41-2006, f. & cert. ef. 6-14-06

635-067-0015
General Cougar Season Zone Harvest Quotas
(1) Hunt Zone: A — Hunt Name: Coast/North Cascades;
(a) Harvest Quota: 120;
(b) Hunt Area: All of Wildlife Units: 10, 11, 12, 14, 15, 16, 17, 18, 20,
24, 25, 26, 27, 39, 41, and 42;
(2) Hunt Zone: B — Hunt Name: Southwest Cascades;
(a) Harvest Quota: 165;
(b) Hunt Area: All of Wildlife Units: 19, 21, 22, 23, 28, 29, 30, and
31;
(3) Hunt Zone: C — Hunt Name: Southeast Cascades;
(a) Harvest Quota: 65;
(b) Hunt Area: All of Wildlife Units: 32, 33, 34, 35, 75, 76, and 77,
(4) Hunt Zone: D — Hunt Name: Columbia Basin;
(a) Harvest Quota: 62;
(b) Hunt Area: All of Wildlife Units: 38, 40, 43, 44, and 45;
(5) Hunt Zone: E — Hunt Name: Blue Mountains;
(a) Harvest Quota: 245;
(b) Hunt Area: All of Wildlife Units: 37, 46, 47, 48, 49, 50, 51, 52, 53,
54, 55, 56, 57, 58, 59, 60, 61, 62, 63, and 64;
(6) Hunt Zone: F — Hunt Name: Southeast Oregon;
(a) Harvest Quota: 120;
(b) Hunt Area: All of Wildlife Units: 36, 65, 66, 67, 68, 69, 70,71, 72,
73, and 74.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 118, f. & ef. 6-3-77; FWC 32-1978, f. & ef. 6-30-78; FWC 12-1979, f. & ef. 3-
28-79; FWC 29-1979, f. & ef. 8-2-79; FWC 14-1980, f. & ef. 4-8-80; FWC 19-1980, . & ef.
4-18-80; FWC 10-1981, f. & ef. 3-31-81; FWC 22-1981, f. & ef. 6-29-81; FWC 21-1982, f.
& ef. 3-31-82, Renumbered from 635-060-0700; FWC 15-1983, f. & ef. 4-19-83; FWC 16-
1984, f. 4-6-84, ef. 4-15-84; FWC 21-1985, f. & ef. 5-7-85; FWC 29-1986, f. & ef. 7-23-86;
FWC 11-1987, f. & ef. 3-6-87; FWC 14-1988, f. & cert. ef. 3-10-88; FWC 65-1989, f. & cert.
ef. 8-15-89; FWC 57-1990, f. & cert. ef. 6-21-90; FWC 60-1991, f. & cert. ef. 6-24-91; FWC
45-1992, f. & cert. ef. 7-15-92; FWC 36-1993, f. & cert. ef. 6-14-93; FWC 46-1993, f. & cert.
ef. 8-4-93; FWC 18-1994, f. 3-30-94, cert. ef. 5-1-94; FWC 40-1994, . & cert. ef. 6-28-94;
FWC 90-1994(Temp), f. & cert. ef. 12-8-94; FWC 6-1995, f. 1-23-95, cert. ef. 4-1-95; FWC
10-1995, f. & cert. ef. 2-3-95; FWC 54-1995, f. & cert. ef. 6-20-95; FWC 38-1997, f. & cert.
ef. 6-17-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 47-1999, f. & cert. ef. 6-16-99; DFW
92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 30-2000, f. & cert. ef. 6-14-00; DEW 121-2001,
f. 12-24-01, cert. ef. 1-1-02; DFW 2-2003, f. & cert. ef. 1-17-03; DEW 118-2003, f. 12-4-03,
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cert. ef. 1-1-04; DFW 122-2004, f. 12-21-04, cert. ef. 1-1-05; DFW 128-2005, f. 12-1-05,
cert. ef. 1-1-06; DFW 41-2006, f. & cert. ef. 6-14-06

635-068-0000
Purpose and General Information

(1) The purpose of these rules is to establish season dates, bag limits,
areas, methods and other restrictions for hunting western Oregon deer pur-
suant to ORS Chapter 496.

(2) Controlled hunt tag numbers for 2006 are listed in Tables 1 and 2
and are adopted and incorporated into OAR chapter 635, division 068 by
reference.

(3) OAR chapter 635, division 068 incorporates, by reference, the
requirements for hunting western Oregon deer set out in the document enti-
tled “2006 Oregon Big Game Regulations,” into Oregon Administrative
Rules. Therefore, persons must consult the “2006 Oregon Big Game
Regulations” in addition to OAR Chapter 635, to determine all applicable
requirements for hunting western Oregon deer. The annual Oregon Big
Game Regulations are available at authorized license agents and regional,
district, and headquarters offices of the Oregon Department of Fish and
Wildlife.

[ED. NOTE: Tables referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 39-1988, f. & cert. ef. 6-13-88; FWC 35-1996, f. & cert. ef. 6-7-96;: FWC 9-1997,

f. & cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97; FWC 71-1997, f. & cert. ef. 12-

29-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW 47-

1999, f. & cert. ef. 6-16-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 30-2000, f. &

cert. ef. 6-14-00; DFW 82-2000, f. 12-21-00, cert. ef. 1-1-01; DFW 47-2001. f. & cert. ef. 6-

13-01; DFW 121-2001, f. 12-24-01, cert. ef. 1-1-02; DFW 59-2002, f. & cert. ef. 6-11-02;

DEW 3-2003, f. 1-17-03, cert. ef. 1-20-03; DEW 50-2003, f. & cert. ef. 6-13-03; DFW 121-

2003, f. 12-4-03, cert. ef. 1-19-04; DFW 53-2004, f. & cert. ef. 6-16-04; DFW 124-2004, f.

12-21-04, cert. ef. 3-1-05; DFW 53-2003, f. & cert. ef. 6-14-05; DEW 131-2005, £. 12-1-05,

cert. ef. 3-1-06; DFW 41-2006, f. & cert. ef. 6-14-06

635-069-0000
Purpose and General Information

(1) The purpose of these rules is to establish season dates, bag limits,
areas, methods and other restrictions for hunting eastern Oregon deer pur-
suant to ORS Chapter 496.

(2) Controlled hunt tag numbers for 2006 are listed in Tables 1 and 2
and are adopted and incorporated into OAR chapter 635, division 069 by
reference.

(3) OAR chapter 635, division 069 incorporates, by reference, the
requirements for hunting eastern Oregon deer set out in the document enti-
tled “2006 Oregon Big Game Regulations,” into Oregon Administrative
Rules. Therefore, persons must consult the “2006 Oregon Big Game
Regulations” in addition to OAR Chapter 635, to determine all applicable
requirements for hunting eastern Oregon deer. The annual Oregon Big
Game Regulations are available at hunting license agents and regional, dis-
trict and headquarters offices of the Oregon Department of Fish and
Wildlife.

[ED. NOTE: Tables referenced are available from the agency.]

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 40-1988, f. & cert. ef. 6-13-88; FWC 35-1996, f. & cert. ef. 6-7-96; FWC 9-1997,

f. & cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97; FWC 71-1997, f. & cert. ef. 12-

29-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW 32-

1999(Temp), f. & cert. ef. 5-4-99 thru 10-31-99; DFW 34-1999(Temp), f. & cert. ef. 5-12-99

thru 10-31-99; DFW 47-1999, f. & cert. ef. 6-16-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-

00; DFW 20-2000(Temp), f. 4-12-00, cert. ef. 4-12-00 thru 6-30-00; DFW 30-2000, f. & cert.

ef. 6-14-00; DFW 82-2000, f. 12-21-00, cert. ef. 1-1-01; DFW 47-2001, f. & cert. ef. 6-13-

01; DEW 121-2001, f. 12-24-01, cert. ef. 1-1-02; DEW 59-2002, f. & cert. ef. 6-11-02; DFW

7-2003, f. 1-17-03, cert. ef. 2-1-03; DEW 50-2003, f. & cert. ef. 6-13-03; DFW 122-2003, .

12-4-03, cert. ef. 2-2-04; DFW 53-2004, f. & cert. ef. 6-16-04; DFW 123-2004, f. 12-21-04,

cert. ef. 2-1-05; DFW 53-2005, f. & cert. ef. 6-14-05; DFW 130-2005, f. 12-1-05, cert. ef. 2-

1-06; DFW 41-2006, f. & cert. ef. 6-14-06

635-070-0000
Purpose and General Information

(1) The purpose of these rules is to establish season dates, bag limits,
areas, methods and other restrictions for hunting Cascade and Coast elk
pursuant to ORS Chapter 496.

(2) Controlled hunt tag numbers for 2006 are listed in Tables 1 and 2
and are adopted and incorporated into OAR chapter 635, division 070 by
reference.

(3) OAR chapter 635, division 070 incorporates, by reference, the
requirements for hunting western Oregon elk set out in the document enti-
tled “2006 Oregon Big Game Regulations,” into Oregon Administrative
Rules. Therefore, persons must consult the “2006 Oregon Big Game
Regulations” in addition to OAR Chapter 635, to determine all applicable
requirements for hunting western Oregon elk. The annual Oregon Big
Game Regulations are available at hunting license agents and regional,
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district and headquarters offices of the Oregon Department of Fish and
Wildlife.
[ED. NOTE: Tables referenced are available from the agency.]
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 41-1988, f. & cert. ef. 6-13-88; FWC 35-1996, f. & cert. ef. 6-7-96; FWC 9-1997,
f. & cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97; FWC 71-1997, f. & cert. ef. 12-
29-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW 47-
1999, f. & cert. ef. 6-16-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 30-2000, f. &
cert. ef. 6-14-00; DFW 82-2000, f. 12-21-00, cert. ef. 1-1-01; DFW 47-2001, f. & cert. ef. 6-
13-01; DFW 121-2001, f. 12-24-01, cert. ef. 1-1-02; DFW 59-2002, f. & cert. ef. 6-11-02;
DFW 2-2003, f. & cert. ef. 1-17-03; DFW 9-2003(Temp), f. & cert. ef. 1-28-03 thru 6-16-03;
DFW 50-2003, f. & cert. ef. 6-13-03; DFW 119-2003, f. 12-4-03, cert. ef. 4-1-04; DFW 130-
2003(Temp), f. & cert. ef. 12-24-03 thru 3-1-04; DFW 8-2004(Temp), f. & cert. ef. 2-2-04
thru 7-31-04; DFW 53-2004, f. & cert. ef. 6-16-04; DFW 107-2004(Temp), f. & cert. ef 10-
18-04 thru 11-27-04; DFW 131-2004, f. 12-21-04, cert. ef. 4-1-05; DFW 53-2005, f. & cert.
ef. 6-14-05; DFW 132-2005, f. 12-1-05, cert. ef. 4-1-06; DFW 41-2006, f. & cert. ef. 6-14-
06

635-071-0000
Purpose and General Information

(1) The purpose of these rules is to establish season dates, bag limits,
areas, methods and other restrictions for hunting Rocky Mountain elk pur-
suant to ORS Chapter 496.

(2) Controlled hunt tag numbers for 2006 are listed in Tables 1 and 2
and are adopted and incorporated in OAR chapter 635, division 071 by ref-
erence.

(3) OAR Chapter 635, Division 071 incorporates, by reference, the
requirements for hunting Rocky Mountain elk set out in the document enti-
tled “2006 Oregon Big Game Regulations,” into Oregon Administrative
Rules. Therefore, persons must consult the “2006 Oregon Big Game
Regulations” in addition to OAR Chapter 635, to determine all applicable
requirements for hunting Rocky Mountain elk. The annual Oregon Big
Game Regulations are available at hunting license agents and regional,
district and headquarters offices of the Oregon Department of Fish and
Wildlife. Notwithstanding this, the 2006 Oregon Big Game Regulations
are amended to change the boundary description for Hunt 249B-McKay
Creek on page 88 and open season dates for Hunt 258 A-Zumwalt on page
80. The corrected boundary description and open season dates can be found

under 635-071-0010.
[ED. NOTE: Tables referenced are available from the agency.]
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 42-1988, f. & cert. ef. 6-13-88; FWC 35-1996, f. & cert. ef. 6-7-96; FWC 9-1997,
f. & cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97; FWC 71-1997, f. & cert. ef. 12-
29-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW 47-
1999, f. & cert. ef. 6-16-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 30-2000, f. &
cert. ef. 6-14-00; DFW 82-2000, f. 12-21-00, cert. ef. 1-1-01; DFW 47-2001, 6-13-01; DFW
121-2001, f. 12-24-01, cert. ef. 1-1-02; DFW 59-2002, f. & cert. ef. 6-11-02; DFW 2-2003,
f. & cert. ef. 1-17-03; DFW 9-2003(Temp), f. & cert. ef. 1-28-03 thru 6-16-03; DFW 50-
2003, f. & cert. ef. 6-13-03; DFW 118-2003, f. 12-4-03, cert. ef. 1-1-04; DFW 1-2004(Temp),
f. & cert. ef. 1-13-04 thru 7-9-04; DFW 53-2004, f. & cert. ef. 6-16-04; DFW 105-
2004(Temp), f. & cert. ef. 10-13-04 thru 11-15-04, Administrative correction 11-22-04; DFW
131-2004, f. 12-21-04, cert. ef. 4-1-05; DFW 53-2005, f. & cert. ef. 6-14-05; DFW 132-2005,
f. 12-1-05, cert. ef. 4-1-06; DFW 22-2006(Temp), f. & cert. ef. 4-7-06 thru 10-4-06; DFW
41-20006, f. & cert. ef. 6-14-06

635-071-0010
Controlled Rocky Mountain Antlerless Elk Rifle Hunts

(1) Hunt 249B-McKay Creek

(a) Bag Limit: one antlerless elk

(b) Open Season: December 2 through December 10, 2006

(c) Hunt Area: 5% public lands. That part of Unit 49 north of East
Birch Ck Co Rd (including Indian Lk Rd) and that part of Unit 44 north of
Interstate 84.

(2) Hunt 258 A-Zumwalt

(a) Bag Limit: one antlerless elk

(b)Open Season: October 25 through October 29 and November 18
through November 26, 2006

(c) Hunt Area: 5% public lands. That part of Unit 58 south of the fol-
lowing line: Beginning where Crow Cr RD crosses Chesnimnus Cr; east on
Chesnimnus Cr to pine Cr; southeast on Pine Cr to FR 990; east on 990 to
FR #46; south on 46 to Indian Village-Fence Cr Rd; east on Village-Fence

Cr Rd to Imnaha Rvr.

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 37-1982, f. & ef. 6-25-82; FWC 28-1983, f. & ef. 7-8-83; FWC 34-1984, f. & ef.
7-24-84; FWC 43-1985, f. & ef. 8-22-85; FWC 76-1985(Temp), f. & ef. 12-6-85; FWC 71-
1985, f. & ef. 11-8-85; FWC 35-1986, f. & ef. 8-7-86; FWC 45-1987, f. & ef. 7-6-87; FWC
42-1988, f. & cert. ef. 6-13-88; FWC 69-1989, f. & cert. ef. 8-15-89; FWC 115-1989(Temp),
f. & cert. ef. 11-16-89; FWC 61-1990, f. & cert. ef. 6-21-90; FWC 116-1990(Temp), f. & cert.
ef. 10-11-90; FWC 64-1991, f. & cert. ef. 6-24-91; FWC 115-1991, f. & cert. ef. 9-30-91;
FWC 49-1992, f. & cert. ef. 7-15-92; FWC 36-1993, f. & cert. ef. 6-14-93; FWC 46-1993, f.
& cert. ef. 8-4-93; FWC 18-1994, f. 3-30-94, cert. ef. 5-1-94; FWC 40-1994, f. & cert. ef. 6-
28-94; FWC 63-1994(Temp), f. & cert. ef. 9-13-94; FWC 6-1995, f. 1-23-95, cert. ef. 4-1-
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95, FWC 54-1995, f. & cert. ef. 6-20-95; FWC 17-1996, f. 4-10-96, cert. ef. 4-15-96; FWC
17-1996, f. 4-10-96, cert. ef. 4-15-96; FWC 35-1996, f. & cert. ef. 6-7-96; FWC 9-1997, f.
& cert. ef. 2-27-97; DFW 49-1998, f. & cert. ef. 6-22-98; DFW 47-1999, f. & cert. ef. 6-16-
99; DFW 30-2000, f. & cert. ef. 6-14-00; DFW 22-2006(Temp), f. & cert. ef. 4-7-06 thru 10-
4-06; DFW 41-2006, f. & cert. ef. 6-14-06

635-073-0000
Purpose and General Information

(1) The purpose of these rules is to establish season dates, bag limits,
areas and other restrictions for bow and muzzleloader hunting and con-
trolled deer and elk youth hunts; pursuant to ORS Chapter 496.

(2) Controlled hunt tag numbers for 2006 for deer and elk bow and
muzzleloader hunting and deer and elk youth hunts are listed in Tables 1
and 2 and are adopted and incorporated into OAR chapter 635, division 073
by reference.

(3) OAR Chapter 073 incorporates, by reference, the requirements for
bow and muzzleloader hunting and controlled deer and elk youth hunts set
out in the document entitled “2006 Oregon Big Game Regulations,” into
Oregon Administrative Rules. Therefore, persons must consult the “2006
Oregon Big Game Regulations,” in addition to OAR Chapter 635, to
determine all applicable requirements for bow and muzzleloader hunting
and controlled deer and elk youth hunts. The annual Oregon Big Game
Regulations are available at hunting license agents and regional, district
and headquarters offices of the Oregon Department of Fish and Wildlife.
Notwithstanding this, the 2006 Oregon Big Game Regulations are amend-
ed to change the open season dates for Hunt 644T2-Umatilla County
Private on page 70. The corrected open season dates can be found under

635-073-0050.
[ED. NOTE: Tables referenced are available from the agency.]
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 44-1988, f. & cert. ef. 6-13-88; FWC 18-1994, f. 3-30-94, cert. ef. 5-1-94; FWC
17-1996, f. 4-10-96, cert. ef. 4-15-96; FWC 35-1996, f. & cert. ef. 6-7-96; FWC 9-1997, f.
& cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97; FWC 71-1997, f. & cert. ef. 12-29-
97, DFW 49-1998, f. & cert. ef. 6-22-98; DFW 1-1999, f. & cert. ef. 1-14-99; DFW 47-1999,
f. & cert. ef. 6-16-99; DFW 92-1999, f. 12-8-99, cert. ef. 1-1-00; DFW 21-2000(Temp), f. 4-
12-00, cert. ef. 4-12-00 thru 6-30-00; DFW 30-2000, f. & cert. ef. 6-14-00; DFW 82-2000, f.
12-21-00, cert. ef. 1-1-01; DFW 47-2001, f. & cert. ef. 6-13-01; DFW 121-2001, f. 12-24-01,
cert. ef. 1-1-02; DFW 59-2002, f. & cert. ef. 6-11-02; DFW 3-2003, f. 1-17-03, cert. ef. 1-20-
03; DFW 50-2003, f. & cert. ef. 6-13-03; DFW 122-2003, f. 12-4-03, cert. ef. 2-2-04; DFW
130-2003(Temp), f. & cert. ef. 12-24-03 thru 3-1-04; DFW 53-2004, f. & cert. ef. 6-16-04;
DFW 123-2004, f. 12-21-04, cert. ef. 2-1-05; DFW 53-2005, f. & cert. ef. 6-14-05; DFW
130-2005, f. 12-1-05, cert. ef. 2-1-06; DFW 22-2006(Temp), f. & cert. ef. 4-7-06 thru 10-4-
06; DFW 41-2006, f. & cert. ef. 6-14-06

635-073-0050
Controlled Antlerless Deer Youth Hunts
Hunt 644T2-Umatilla County Private
(1) Bag Limit: one antlerless deer
(2) Open Season: November 25 through December 10, 2006
(3 ) Hunt Area: 0% public lands. All of Umatilla County outside exte-

rior boundaries of the Umatilla and Wallowa Whitman National Forest.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Hist.: FWC 66-1991, f. & cert. ef. 6-24-91; FWC 51-1992, f. & cert. ef. 7-15-92; FWC 36-
1993, f. & cert. ef. 6-14-93; FWC 46-1993, f. & cert. ef. 8-4-93; FWC 72-1993(Temp), f. 11-
19-93, cert. ef. 11-20-93; FWC 18-1994, f. 3-30-94, cert. ef. 5-1-94; FWC 40-1994, f. & cert.
ef. 6-28-94; FWC 6-1995, f. 1-23-95, cert. ef. 4-1-95; FWC 54-1995, f. & cert. ef. 6-20-95;
FWC 17-1996, f. 4-10-96, cert. ef. 4-15-96; FWC 35-1996, f. & cert. ef. 6-7-96; FWC 9-
1997, f. & cert. ef. 2-27-97; DFW 47-1999, f. & cert. ef. 6-16-99; DFW 30-2000, f. & cert.
ef. 6-14-00; DFW 113 2001(Temp), f. & cert. ef. 12-13-01 thru 1-31-02; Administrative
correction 1-13-05; DFW 22-2006(Temp), f. & cert. ef. 4-7-06 thru 10-4-06; DFW 41-
2006, f. & cert. ef. 6-14-06

635-073-0065
Early Western Oregon Bowhunting Seasons

(1) General Bowhunting Seasons — Western Oregon.

(a) Open Season: August 26 — September 24, 2006;

(b) Bag Limit and Hunt Area: The bag limit is one buck deer having
not less than a forked antler in the Tioga, Dixon, Sixes, Powers, Evans
Creek, Rogue, Chetco, and Applegate units; the bag limit is one deer in the
Alsea, Indigo, McKenzie, Melrose, Saddle Mountain, Santiam, Scappoose,
Siuslaw, Stott Mountain, Trask, Willamette, and Wilson units,

(2) General Bowhunting Seasons — Western Oregon.

(a) Open Season: August 26 — September 24, 2006;

(b) Bag Limit and Hunt Area: The bag limit is one legal bull elk in the
Sixes, Powers, and Chetco units; the bag limit is one legal bull or antlerless
elk in the Alsea, Applegate, Dixon, Evans Creek, Indigo, McKenzie,
Melrose, Rogue, Saddle Mountain, Santiam (within the exterior boundary of
Mt. Hood National Forest, antlerless elk cannot be harvested), Scappoose,

Siuslaw, Stott Mountain, Tioga, Trask, Willamette, and Wilson units.
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
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Hist.: DFW 53-2004, f. & cert. ef. 6-16-04; DFW 53-2005, f. & cert. ef. 6-14-05; DFW 41-
2006, f. & cert. ef. 6-14-06

635-073-0070
Early Eastern Oregon Bowhunting Seasons

(1) General Bowhunting Seasons — Eastern Oregon.

(a)Open Season: August 26 — September 24, 2006;

(b) Bag Limit and Hunt Area: The bag limit is one buck deer having
a visible antler in the Grizzly, Metolius, Upper Deschutes, Paulina,
Sprague, Fort Rock, Heppner, Keno, Klamath Falls, Interstate, Warner,
Wagontire, Juniper, Beatys Butte, Steens Mountain, Owyhee, Malheur
River, Silvies, Maury, Ochoco, Murderers Creek, Beulah, Fossil,
Northside, Desolation, Ukiah, Starkey, Mt. Emily, Walla Walla, Wenaha,
Sled Springs, Chesnimnus, Minam, Catherine Creek, Sumpter, Lookout
Mountain, Keating, Pine Creek, Imnaha, Snake River, Silver Lake, and
Whitehorse units and that part of the White River Unit within the Mt. Hood
National Forest except that: That part of the Whitehorse Unit south of
Whitehorse Ranch Rd. and west of US Hwy 95 (Trout Creek Mts.), is
closed to deer bowhunting during the general bowhunting season unless the
hunter has a Trout Creek Mts. controlled bow deer tag. Approximately 40
square miles of the Starkey Experimental Forest within the Starkey Unit
shall be closed to all bowhunting. The Chesnimnus Unit shall be closed to
deer bowhunting during the general bowhunting season unless the hunter
also has a Chesnimnus controlled bow elk tag (used or unused). The Sled
Springs Unit shall be closed to deer bowhunting during the general
bowhunting season unless the hunter also has a Sled Springs controlled
bow elk tag (used or unused).The Ochoco Unit shall be closed to deer
bowhunting during the general bowhunting season unless the hunter also
has a Ochoco controlled bow elk tag (used or unused). The bag limit is one
deer in the Biggs, Columbia Basin (except: That portion of the Columbia
Basin Unit described as follows shall be closed to all bowhunting:
Beginning at Heppner; north and west State Highway 74 to Lexington;
north and east on State Highway 207 to Butter Creek Junction; south on
Butter Creek Road to Highway 74 at Vinson; west on Highway 74 to
Heppner; point of beginning.), Hood, Maupin and White River (outside the
National Forest) units.

(2) General Bowhunting Seasons — Eastern Oregon.

(a) Open Season: August 26 — September 24, 2006;

(b) Bag Limit and Hunt Area: The bag limit is one legal bull elk in the
Metolius, Upper Deschutes, Heppner, Keno, Klamath Falls, Interstate,
Warner, Maury, Ukiah, Silver Lake, Sprague, Starkey, Mt. Emily, Walla
Walla, Wenaha, Catherine Creek, Chesnimnus, Minam, Keating, Snake
River, Approximately 40 square miles of the Starkey Experimental Forest
within the Starkey Unit shall be closed to all bowhunting. The Chesnimnus
Unit shall be closed to all elk bowhunting unless the hunter has a valid, con-
trolled Chesnimnus elk bow tag. The Sled Springs Unit shall be closed to
all elk bowhunting unless the hunter has a valid, controlled Sled Springs elk
bow tag. The Ochoco Unit shall be closed to all elk bowhunting unless the
hunter has a valid, controlled Ochoco elk bow tag. The bag limit is one
legal bull or antlerless elk in the Beatys Butte, Beulah, Biggs, Columbia
Basin (except: That portion of the Columbia Basin Unit described as fol-
lows shall be closed to all bowhunting: Beginning at Heppner; north and
west State Highway 74 to Lexington; north and east on State Highway 207
to Butter Creek Junction; south on Butter Creek Road to Highway 74 at
Vinson; west on Highway 74 to Heppner; point of beginning.), Desolation,
Fort Rock, Fossil, Grizzly, Hood, Imnaha, Juniper, Lookout Mountain,
Malheur River, Maupin, Murderers Creek, Northside, Ochoco, Owyhee,
Paulina, Pine Creek, Silvies, Sled Springs, Steens Mountain, Sumpter,
Wagontire, White River, and Whitehorse units.

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162

Hist.: FWC 9-1997, f. & cert. ef. 2-27-97; FWC 38-1997, f. & cert. ef. 6-17-97, FWC 71-

1997, f. & cert. ef. 12-29-97; DFW 47-1999, f. & cert. ef. 6-16-99; DFW 92-1999, f. 12-8-

99, cert. ef. 1-1-00; DFW 57-2001, f. & cert. ef. 7-6-01; DFW 59-2002, f. & cert. ef. 6-11-

02; DFW 2-2003, f. & cert. ef. 1-17-03; DEW 50-2003, f. & cert. ef. 6-13-03; DFW 118-

2003, f. 12-4-03, cert. ef. 1-1-04; DFW 53-2004, f. & cert. ef. 6-16-04; DFW 53-2005, f. &
cert. ef. 6-14-05; DFW 41-2006, f. & cert. ef. 6-14-06

Rule Caption: Wildlife Habitat Conservation and Management
Program -- Allow Director to designate eligibility for wildlife habi-
tat assessment.

Adm. Order No.: DFW 42-2006

Filed with Sec. of State: 6-14-2006

Certified to be Effective: 6-14-06

Notice Publication Date:

Rules Amended: 635-430-0025

Subject: The Administrative rules for the Wildlife Habitat Conser-
vation and Management Program have been amended to allow the
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Director to designate land as eligible for wildlife habitat special
assessment.
Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-430-0025
State Fish and Wildlife Commission Designation of Eligible Land

(1) At the request of the governing body of a county, the Director of
the State Fish and Wildlife Department may designate any or all of the fol-
lowing land in unincorporated areas within the county as eligible for
wildlife habitat special assessment:

(a) Any land that is zoned for exclusive farm use, mixed farm and for-
est use or forest use under a land use planning goal protecting agricultural
land or forestland; or

(b) Land that is clearly identifiable as containing significant wildlife
habitat.

(2) At the request of the governing body of a city, the Director may
designate any or all of the following land within the incorporated city as eli-
gible for wildlife habitat special assessment:

(a) Any land that is zoned for exclusive farm use, mixed farm and for-
est use or forest use under a land use planning goal protecting agricultural
land or forestland; or

(b) Land that is clearly identifiable as containing significant wildlife
habitat.

(3) With the prior consent of the governing body of a city, the county
in which all or a part of the city is located may apply to the Director on
behalf of the city for designation of any area that is within both the city and
the county as eligible for wildlife habitat special assessment.

(4) The Director may designate land described in subsection (1) or (2)
of this section as eligible for wildlife habitat special assessment only if the
Director finds that designation will promote the objectives of the program
and the implementation requirements of these rules.

(5) Any county that did not forbid, by a resolution or other decision
of the county governing body, the establishment of wildlife habitat conser-
vation and management plans as of January 1, 2003, shall be deemed to
have the land described in OAR 635-430-0025(1)(a) as eligible for wildlife
habitat special assessment.

(6) The governing body of the city or county that requested designa-
tion under section OAR 635-430-0025 may request that the Director of the
State Fish and Wildlife Department remove that designation.

(7) The Director shall remove the designation if:

(a) The city or county demonstrates that the designation creates an
economic burden for the city or county; and

(b) The Director finds that the economic burden is significant.

(8) In making its determination under subsection (7) of this section,
the Director shall give significant weight to the demonstration of econom-
ic burden made by the city or county.

(9) A determination by the Director of the State Fish and Wildlife
Department to designate land as eligible for the wildlife special assessment
or to remove that designation shall for property tax purposes be effective as
of the tax year beginning the July 1 immediately following the determina-
tion.

Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162

Stats. Implemented: Ch. 308A, HB 3616, 2003
Hist.: DFW 115-2004, f. & cert. ef. 11-26-04; DFW 42-2006 f. & cert. ef. 6-14-06

Department of Human Services,
Advisory Council on Child Abuse Assessment
Chapter 417

Rule Caption: Changing OARs affecting Child Welfare Programs.
Adm. Order No.: ACCAA 1-2006

Filed with Sec. of State: 6-1-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 5-1-06

Rules Amended: 417-001-0001

Subject: OAR 417-001-0001 concerning Notices of Proposed Rule-
making is being amended to indicate Chapter 417 will be following
the Department-wide rules on this topic being adopted at OAR 407-
001-0000 and 407-001-0005.

Rules Coordinator: Annette Tesch—(503) 945-6067

417-001-0001
Notice of Rulemaking

See the current version of OAR 407-001-0000 and 407-001-0005
which apply to notices of rulemaking for rules in chapter 417.

Stat. Auth.: ORS 183.335, 183.341, 409.050

Stats. Implemented: ORS 183.325, 183.330, 183.335, 183.341, 409.050, 409.120

Hist.: ACCAA 2-1998, f. & cert. ef. 12-23-98; ACCAA 1-2006, f. & cert. ef. 6-1-06
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Department of Human Services,
Child Welfare Programs
Chapter 413

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 10-2006

Filed with Sec. of State: 6-1-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 5-1-06

Rules Amended: 413-001-0000

Rules Repealed: 413-001-0005

Subject: OAR 413-001-0000 concerning Notices of Proposed Rule-
making is being amended and OAR 413-001-0005 concerning model
rulemaking rules is being repealed. Services in Chapter 413 will be
following the Department-wide rules on these topics being adopted
at OAR 407-001-0000 and 407-001-0005.

Rules Coordinator: Annette Tesch—(503) 945-6067

413-001-0000
Notice of Rulemaking
See the current version of OAR 407-001-0000 and 407-001-0005

which apply to notices of rulemaking for rules in chapter 413.
Stat. Auth.: ORS 183.341, 409.050 & 418.005
Stats. Implemented: ORS 183.330, 183.335, 183.341 & 409.050
Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; CWP 102006, f. & cert. ef. 6-1-06

Department of Human Services,
Departmental Administration and
Medical Assistance Programs
Chapter 410

Rule Caption: Medicaid Drug Rebate Program list from CMS let-
ter dated March 15, 2006.

Adm. Order No.: OMAP 12-2006

Filed with Sec. of State: 5-26-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 5-1-06

Rules Amended: 410-121-0157

Subject: The Pharmaceutical Services program rules govern Office
of Medical Assistance Programs’ (OMAP) payments for services
provided to clients. Having temporarily amended rule 410-121-0157
to reference the updated information regarding participating phar-
maceutical companies to the Medicaid Drug Rebate Program, in
compliance with federal regulations, OMAP permanently amended
this rule. Updates include information from CMS Release #140,
dated March 15, 2006, indicating the changes to be effective April
1, 2006.

Rules Coordinator: Darlene Nelson—(503) 945-6927

410-121-0157
Participation in the Medicaid Drug Rebate Program

(1) The Oregon Medicaid Pharmaceutical Services Program is a par-
ticipant in the Centers for Medicare and Medicaid Services (CMS)
Medicaid Drug Rebate Program, created by the Omnibus Budget
Reconciliation Act (OBRA) of 1990. The Medicaid Drug Rebate Program
requires a drug manufacturer to enter into and have in effect a national
rebate agreement with the Secretary of the Department of Health and
Human Services for States to receive federal funding for outpatient drugs
dispensed to Medicaid patients. The drug rebate program is administered by
CMS’s Center for Medicaid and State Operations (CMSO). Pharmaceutical
companies participating in this program have signed agreements with CMS
to provide rebates to the Office of Medical Assistance Programs (OMAP)
on all their drug products. OMAP will reimburse providers only for outpa-
tient drug products manufactured or labeled by companies participating in
this program.

(2) Documents in rule by reference: Names and Labeler Code num-
bers for participants in the Medicaid Drug Rebate Program are the respon-
sibility of and maintained by CMS. OMAP receives this information from
CMS in the form of numbered and dated Releases. Subsequently, OMAP
produces and updates Master Pharmaceutical Manufacturer’s Rebate Lists
(Lists), alphabetical and numeric, by manufacturer. These lists are used by
OMAP providers to bill for services. OMAP includes in rule by reference,
the following CMS Releases and subsequent OMAP Master
Pharmaceutical Manufacturer’s Rebate Lists: Release #128, dated January
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21, 2004 — Lists updated February 10, 2004; Release #129, dated February
19, 2004 and Release #130, dated April 30, 2004 — Lists updated May 13,
2004; Release #132, dated June 22, 2004 — Lists updated July 19, 2004;
Release #133, dated August 13, 2004 — Lists updated August 24, 2004;
Release #134, dated November 18, 2004 — Lists updated December 16,
2004; Release #135, dated December 10, 2004 — Lists updated February 14,
2005; Release #136, dated February 17, 2005 — Lists updated March 30,
2005; Release #137, dated May 13, 2005 and Lists updated June 23, 2005;
Release #138, dated August 5, 2005, and Lists updated August 19, 2005,
and; Release #140, dated March 15, 2006, and Lists updated March 17,
2006. All CMS Releases are available on the Department of Human
Services’ website: www.dhs.state.or.us/policy/healthplan/guides/pharma-
cy/main.html, and on the CMS website: www.cms.hhs.gov/
medicaid/drugs/drughmpg.asp and the subsequent OMAP Master
Pharmaceutical Manufacturer’s Rebate Lists, are available on the
Department of Human Services’ website: www.dhs.state.or.us/policy/
healthplan/guides/pharmacy/main.html.

(3) Retroactive effective dates: The CMS Medicaid Drug Rebate
Program experiences frequent changes in participation and often this infor-
mation is submitted to OMAP after the effective date(s) of some changes.
Therefore, certain participant additions and deletions may be effective
retroactively. See specific instructions in the CMS Releases for appropriate
effective date(s) of changes.

(4) OMAP contracts with First Health Services to manage the
Medicaid Rebate Dispute Resolution program. Pharmacy providers must
verify the accuracy of their Medicaid pharmacy claims with First Health
Services within 30 days of request in instances where drug manufacturers
dispute their claim information. Verification can be photocopies of drug
invoices showing that the billed products were in stock during the time of
the date of service.

(5) The actual National Drug Code (NDC) dispensed and the actual

metric decimal quantity dispensed, must be billed.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 16-1991(Temp), f. 4-12-91, cert. ef. 4-15-91; HR 22-1991, f. & cert. ef. 5-16-91;
HR 23-1991(Temp), f. 6-14-91, cert. ef. 6-17-91; HR 31-1991, f. & cert. ef. 7-16-91; HR 36-
1991(Temp), f. 9-16-91, cert. ef. 10-1-91; HR 45-1992, f. & cert. ef. 10-16-91; HR 50-
1991(Temp), f. & cert. ef. 10-29-91; HR 1-1992, f. & cert. ef. 1-2-92; HR 13-1992, f. & cert.
ef. 6-1-92; HR 21-1992, . 7-31-92, cert. ef. 8-1-92; HR 31-1992, f. & cert. ef. 10-1-92; HR
34-1992, f. & cert. ef. 12-1-92; HR 4-1993, f. 3-10-93, cert. ef. 3-11-93; HR 7-1993 (Temp),
f. & cert. ef. 4-1-93; HR 14-1993, f. & cert. ef. 7-2-93; HR 24-1993, f. & cert. ef. 10-1-93;
HR 17-1994, f. & cert. ef. 4-1-94; HR 25-1994, f. & cert. ef. 7-1-94; HR 2-1995, f. & cert.
ef. 2-1-95; HR 6-1995, f. 3-31-95, cert. ef. 4-1-95; HR 14-1995, f. 6-29-95, cert. ef. 7-1-95;
HR 23-1995, f. 12-29-95, cert. ef. 1-1-96; HR 22-1997, f. & cert. ef. 10-1-97; HR 27-1997,
f. & cert. ef. 12-1-97; OMAP 2-1998, f. 1-30-98, cert. ef. 2-1-98; OMAP 29-2000, f. 9-29-
00, cert. ef. 10-1-00; OMAP 43-2000(Temp), f. 12-29-00, cert. ef. 1-1-01 thru 5-1-01; OMAP
3-2001, f. & cert. ef. 3-16-01; OMAP 24-2001(Temp) f. 5-9-01, cert. ef. 5-10-01 thru 11-1-
01; OMAP 25-2001(Temp) f. 6-28-01, cert. ef. 7-1-01 thru 12-1-01; OMAP 27-2001(Temp)
f. 7-30-01, cert. ef. 8-1-01 thru 1-26-02; OMAP 48-2001(Temp) f. 9-28-01, cert. ef. 10-1-01
thru 3-1-02; OMAP 56-2001(Temp), f. & cert. ef. 11-1-01 thru 4-15-02; OMAP 57-
2001(Temp), f. 11-28-01, cert. ef. 12-1-01 thru 4-15-02; OMAP 66-2001(Temp), f. 12-28-01,
cert. ef. 1-1-02 thru 5-15-02; OMAP 4-2002(Temp), f. & cert. ef. 3-5-02 thru 8-1-02; OMAP
16-2002(Temp) f. & cert. ef. 4-12-02 thru 9-1-02; OMAP 20-2002(Temp), f. & cert. ef. 5-15-
02 thru 10-1-02; OMAP 34-2002(Temp), f. & cert. ef. 8-14-02 thru 1-15-03; OMAP 67-
2002(Temp), f. & cert. ef. 11-1-02 thru 3-15-03; OMAP 6-2003(Temp), f. & cert. ef. 2-14-03
thru 7-1-03; OMAP 38-2003, f. & cert. ef. 5-9-03; OMAP 39-2003(Temp), f. & cert. ef. 5-
15-03; OMAP 48-2003, f. & cert. ef. 7-7-03; OMAP 74-2003, f. & cert. ef. 10-1-03; OMAP
5-2004(Temp), f. & cert. ef. 2-4-04 thru 6-15-04; OMAP 24-2004, f. & cert. ef. 3-30-04;
OMAP 31-2004(Temp), f. & cert. ef. 5-14-04 thru 10-15-04; OMAP 42-2004, f. 6-24-04 cert.
ef. 7-1-04; OMAP 53-2004(Temp), f. & cert. ef. 9-10-04 thru 2-15-05; OMAP 82-2004, f.
10-29-04 cert. ef. 11-1-04; OMAP 1-2005(Temp), f. & cert. ef. 1-14-05 thru 6-1-05; OMAP
6-2005, f. 3-1-05, cert. ef. 3-31-05; OMAP 7-2005(Temp), f. 3-1-05, cert. ef. 4-1-05 thru 8-
1-05; OMAP 30-2005, f. & cert. ef. 6-6-05; OMAP 55-2005, f. 10-25-05, cert. ef. 11-1-05;
OMAP 5-2006, f. 3-22-06, cert. ef. 4-1-06; OMAP 7-2006(Temp), f. 3-29-06, cert. ef. 4-1-06
thru 9-15-06; OMAP 12-2006, f. 5-26-06, cert. ef. 6-1-06

Rule Caption: CMS Federal Upper Limits for Drug Payments
listing for April 2006.

Adm. Order No.: OMAP 13-2006

Filed with Sec. of State: 5-26-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 5-1-06

Rules Amended: 410-121-0300

Subject: The Pharmaceutical Rules govern Office of Medical Assis-
tance Programs’ payment for pharmaceutical products provided to
clients. OMAP, having temporarily amended 410-121-0300 to update
the CMS Federal Upper Limits for Drug Payments listing, perma-
nently amended the rule. OMAP updated Transmittal #37, with the
March 10, 2006 Title XIX State Agency Letter, including changes
to the list. These changes are effective for services rendered on or
after April 10, 2006, to revise drug products information in compli-
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ance with federal regulations from Centers for Medicare and Med-
icaid Services (CMS).
Rules Coordinator: Darlene Nelson—(503) 945-6927

410-121-0300
CMS Federal Upper Limits for Drug Payments

(1) The Centers for Medicare and Medicaid Services (CMS) Federal
Upper Limits for Drug Payments listing of multiple source drugs meets the
criteria set forth in 42 CFR 447.332 and 1927(e) of the Act as amended by
OBRA 1993.

(2) Payments for multiple source drugs must not exceed, in the aggre-
gate, payment levels determined by applying to each drug entity a reason-
able dispensing fee (established by the State and specified in the State
Plan), plus an amount based on the limit per unit. CMS has determined the
amount based on the limit per unit to be equal to a 150 percent applied to
the lowest price listed (in package sizes of 100 units, unless otherwise
noted) in any of the published compendia of cost information of drugs.

(3) The FUL drug listing is published in the State Medicaid Manual,
Part 6, Payment for Services, Addendum A. The most current Transmittals
and subsequent changes are posted to the CMS website (contact OMAP for
most current website address). The FUL price listing will be updated
approximately every six months.

(4) The most current CMS Federal Upper Limits for Drug Payments
Listing, includes changes to Transmittal #37, Title XIX State Agency Letter
with changes to be effective on or after April 10, 2006, and is available for
downloading on OMAP’s Website, (contact OMAP for most current web-
site address). To request a hard copy, call OMAP.

Stat. Auth.: ORS 409

Stats. Implemented: ORS 414.065

Hist.: AFS 56-1989, f. 9-28-89, cert. ef. 10-1-89; AFS 63-1989(Temp), f. & cert. ef. 10-17-

89; AFS 79-1989, f. & cert. ef. 12-21-89; HR 3-1990(Temp), f. & cert. ef. 2-23-90; HR 13-

1990, f. & cert. ef. 4-20-90, Renumbered from 461-016-0330; HR 20-1990, f. & cert. ef. 7-

9-90; HR 29-1990, f. 8-31-90, cert. ef. 9-1-90; HR 45-1990, f. & cert. ef. 12-28-90; HR 10-

1991, f. & cert. ef. 2-19-91; HR 37-1991, f. & cert. ef. 9-16-91; HR 13-1992, f. & cert. ef. 6-

1-92; HR 28-1992, f. & cert. ef. 9-1-92; HR 35-1992(Temp), f. & cert. ef. 12-1-92; HR 1-

1993(Temp), f. & cert. ef. 1-25-93; HR 3-1993, f. & cert. ef. 2-22-93; HR 5-1993(Temp), f.

3-10-93, cert. ef. 3-22-93; HR 8-1993(Temp), f. & cert. ef. 4-1-93; HR 11-1993, f. 4-22-93,

cert. ef. 4-26-93; HR 15-1993(Temp), f. & cert. ef. 7-2-93; HR 20-1993, f. & cert. ef. 9-1-93;

HR 25-1993(Temp), f. & cert. ef. 10-1-93; HR 14-1994, f. & cert. ef. 3-1-94; HR 25-1994,

f. & cert. ef. 7-1-94; HR 2-1995, f. & cert. ef. 2-1-95; HR 6-1995, f. 3-31-95, cert. ef. 4-1-

95; HR 14-1995, f. 6-29-95, cert. ef. 7-1-95; HR 23-1995, f. 12-29-95, cert. ef. 1-1-96; HR

22-1997, f. & cert. ef. 10-1-97; HR 27-1997, . & cert. ef. 12-1-97; OMAP 2-1998, f. 1-30-

98, cert. ef. 2-1-98; OMAP 43-1998(Temp), f. & cert. ef. 11-20-98 thru 5-1-99; OMAP 5-

1999, f. & cert. ef. 2-26-99; OMAP 42-2000(Temp), f. & cert. ef. 12-15-00 thru 5-1-01;

OMAP 1-2001(Temp), f. & cert. ef. 2-1-01 thru 6-1-01; OMAP 2-2001(Temp), f. 2-14-01,

cert. ef. 2-15-01 thru 7-1-01; OMAP 18-2001, f. 3-30-01, cert. ef. 4-1-01; OMAP 23-

2001(Temp), f. & cert. ef. 4-16-01 thru 8-1-01; OMAP 26-2001(Temp), f. & cert. ef. 6-6-01

thru 1-2-02; OMAP 51-2001(Temp) f. 9-28-01, cert. ef. 10-1-01 thru 3-15-01; OMAP 58-

2001, f. 11-30-01, cert. ef. 12-1-01; OMAP 67-2001(Temp), f. 12-28-01, cert. ef. 1-1-02 thru

5-15-02; OMAP 3-2002(Temp), f. & cert. ef. 2-15-02 thru 6-15-02; OMAP 5-2002(Temp) f.

& cert. ef. 3-5-02 thru 6-15-02; OMAP 19-2002(Temp), f. & cert. ef. 4-22-02 thru 9-15-02;

OMAP 29-2002(Temp), f. 7-15-02, cert. ef. 8-1-02 thru 1-1-03; OMAP 71-2002(Temp), f. &

cert. ef. 12-1-02 thru 5-15-03; OMAP 10-2003, f. 2-28-03, cert. ef. 3-1-03; OMAP 11-

2003(Temp), f. 2-28-03, cert. ef. 3-1-03 thru 8-15-03; OMAP 41-2003, f. & cert. ef. 5-29-03;

OMAP 51-2003, f. & cert. ef. 8-5-03; OMAP 54-2003(Temp), f. & cert. ef. 8-15-03 thru 1-

15-03; OMAP 75-2003, f. & cert. ef. 10-1-03; OMAP 83-2003(Temp), f. 11-25-03, cert. ef.

12-1-03 thru 4-15-04; OMAP 2-2004, f. 1-23-04, cert. ef. 2-1-04; OMAP 32-2004(Temp), .

& cert. ef. 5-14-04 thru 10-15-04; OMAP 43-2004, f. 6-24-04 cert. ef. 7-1-04; OMAP 93-

2004(Temp), f. & cert. ef. 12-10-04 thru 5-15-05; OMAP 2-2005, f. 1-31-05, cert. ef. 2-1-05;

OMAP 23-2005(Temp), f. & cert. ef. 4-1-05 thru 9-1-05; OMAP 29-2005, f. & cert. ef. 6-6-

05; OMAP 56-2005, f. 10-25-05, cert. ef. 11-1-05; OMAP 59-2005(Temp), f. 11-8-05, cert.

ef. 11-12-05 thru 5-1-06; OMAP 68-2005, f. 12-21-05, cert. ef. 1-1-06; OMAP 8-

2006(Temp), f. 3-29-06, cert. ef. 4-1-06 thru 9-15-06; OMAP 13-2006, f. 5-26-06, cert. ef. 6-

1-06

Rule Caption: Hospital Tax Rate Modification.

Adm. Order No.: OMAP 14-2006

Filed with Sec. of State: 6-1-2006

Certified to be Effective: 7-1-06

Notice Publication Date: 12-1-05

Rules Amended: 410-050-0861

Subject: The tax rate stated in OAR 410-050-0861 is .68% and does
not have an end date. The proposed amendment sets an end date of
June 30, 2006 for the .68% tax rate and the Department of Human
Services Director sets a new tax rate of .82% beginning July 1, 2006.
Rules Coordinator: Jennifer Bittel—(503) 947-5250

410-050-0861
Tax Rate

The Tax rate for the period beginning January 1, 2005 and ending
June 30, 2006 is 0.68 percent. The tax rate for the period beginning July 1,

2006 is .82 percent.
Stat. Auth.: ORS 409
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Stats. Implemented: OL 2003, Ch. 736
Hist.: OMAP 28-2005(Temp), f. & cert. ef. 5-10-05 thru 11-5-05; OMAP 34-2005, f. 7-8-05,
cert. ef. 7-11-05; OMAP 14-2006, f. 6-1-06, cert. ef. 7-1-06

Rule Caption: July 2006 rule corrections and additional detail for
policy clarification.

Adm. Order No.: OMAP 15-2006

Filed with Sec. of State: 6-12-2006

Certified to be Effective: 7-1-06

Notice Publication Date: 5-1-06

Rules Amended: 410-120-0000, 410-120-1180, 410-120-1200, 410-
120-1210, 410-120-1230, 410-120-1260, 410-120-1280, 410-120-
1340, 410-120-1400, 410-120-1460, 410-120-1560, 410-120-1855,
410-120-1960

Subject: The General Rules Program administrative rules govern
Office of Medical Assistance Programs’ (OMAP) payments for serv-
ices provided to clients. OMAP amended the following rules for
housekeeping and clarification purposes: 410-120-0000 to correct the
citation number for the CAWEM benefit package and update the fed-
eral change from Professional Review Organization (PRO) to Qual-
ity Improvement Organization (QIO); 410-120-1230 to correct a
table reference; 410-120-1400 and 410-120-1460 to update the fed-
eral reference change from PRO to QIO; and 410-120-1560 to clar-
ify claim reconsideration consistent with 410-120-1570. OMAP will
provide additional detail for policy clarification: 410-120-1180 to add
language to non-emergent out-of-state services regarding services
provided to clients who are Medicare beneficiaries; 410-120-1200
to correct the PRO to QIO federal reference and to delete the comor-
bidity exception from the fertility and sexual dysfunction exclusion
consistent with CMS policy; 410-120-1210 to correct the CAWEM
benefit package citation; 410-120-1260 to allow retroactive provider
enrollment according to federal regulations with OMAP’s discretion
to consider extenuating circumstances; 410-120-1280 to specify: (1)
the waiver requirement including the OMAP allowable and (2) extent
of appeal of Medicare coverage before billing OMAP; 410-120-1340
to change rate-setting for physician administered drugs; 410-120-
1855 and 410-120-1960 to add a client responsibility to advise the
caseworker of insurance coverage changes within 10 days.

Rules Coordinator: Darlene Nelson—(503) 945-6927

410-120-0000
Acronyms and Definitions

(1) AAA — Area Agency on Aging.

(2) Abuse — Provider practices that are inconsistent with sound fis-
cal, business, or medical practices and result in an unnecessary cost to the
Office of Medical Assistance Programs (OMAP), or in reimbursement for
services that are not medically necessary or that fail to meet professionally
recognized standards for health care. It also includes Recipient practices
that result in unnecessary cost to OMAP.

(3) Acupuncturist — A person licensed to practice acupuncture by the
relevant State Licensing Board.

(4) Acupuncture Services — Services provided by a licensed
Acupuncturist within the scope of practice as defined under state law.

(5) Acute — A condition, diagnosis or illness with a sudden onset and
which is of short duration.

(6) Acquisition Cost — Unless specified otherwise in individual pro-
gram administrative rules, the net invoice price of the item, supply or
equipment, plus any shipping and/or postage for the item.

(7) Adequate Record Keeping — Documentation that supports the
level of service billed. See 410-120-1360, Requirements for Financial,
Clinical, and Other Records, and the individual Provider rules.

(8) Administrative Medical Examinations and Reports
Examinations, evaluations, and reports, including copies of medical
records, requested on the OMAP 729 form through the local Department of
Human Services (DHS) branch office or requested or approved by OMAP
to establish Client eligibility for a medical assistance program or for case-
work planning.

(9) All Inclusive Rate — The Nursing Facility rate established for a
facility. This rate includes all services, supplies, drugs and equipment as
described in OAR 411-070-0085, and in the Pharmaceutical Services and
the Home Enteral/Parenteral Nutrition and IV Services Provider rules,
except as specified in OAR 410-120-1340, Payment.
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(10) Allied Agency — Local and regional governmental agencies and
regional authorities that contract with DHS to provide the delivery of serv-
ices to covered individual. (e.g., local mental health authority, community
mental health program, Oregon Youth Authority, Department of
Corrections, local health departments, schools, education service districts,
developmental disability service programs, area agencies on aging (AAAs),
federally recognized American Indian tribes).

(11) Ambulance — A specially equipped and licensed vehicle for
transporting sick or injured persons which meets the licensing standards of
DHS or the licensing standards of the state in which the Provider is locat-
ed.

(12) Ambulatory Surgical Center (ASC) — A facility licensed as an
ASC by DHS.

(13) American Indian/Alaska Native (AI/AN) — A member of a fed-
erally recognized Indian tribe, band or group, an Eskimo or Aleut or other
Alaska native enrolled by the Secretary of the Interior pursuant to the
Alaska Native Claims Settlement Act, 43 U.S.C. 1601, or a person who is
considered by the Secretary of the Interior to be an Indian for any purpose.

(14) American Indian/Alaska Native (AI/AN) clinic — Clinics recog-
nized under Indian Health Services (IHS) law or by the Memorandum of
Agreement between IHS and the Centers for Medicare and Medicaid
Services (CMS).

(15) Ancillary Services — Services supportive of or necessary to the
provision of a primary service (e.g., anesthesiology is an ancillary service
necessary for a surgical procedure).

(16) Anesthesia Services — Administration of anesthetic agents to
cause loss of sensation to the body or body part.

(17) Atypical Provider — Entity able to enroll as a Billing Provider
(BP) or performing Provider for medical assistance programs related non-
health care services but which does not meet the definition of health care
Provider for National Provider Identification (NPI) purposes.

(18) Audiologist — A person licensed to practice Audiology by the
State Board of Examiners for Speech Pathology and Audiology.

(19) Audiology — The application of principles, methods and proce-
dures of measurement, testing, appraisal, prediction, consultation, counsel-
ing and instruction related to hearing and hearing impairment for the pur-
pose of modifying communicative disorders involving speech, language,
auditory function, including auditory training, speech reading and hearing
aid evaluation, or other behavior related to hearing impairment.

(20) Automated Information System (AIS) — A computer system that
provides information on Clients’ current eligibility status from OMAP by
computerized phone or Web-based response.

(21) Benefit Package — The package of covered health care services
for which the Client is eligible.

(22) Billing Agent or Billing Service — Third party or organization
that contracts with a Provider to perform designated services in order to
facilitate an Electronic Data Interchange (EDI) transaction on behalf of the
Provider.

(23) Billing Provider (BP) — A person, agent, business, corporation,
clinic, group, institution, or other entity who submits claims to and/or
receives payment from OMAP on behalf of a performing Provider and has
been delegated the authority to obligate or act on behalf of the performing
Provider.

(24) Buying Up — The practice of obtaining Client payment in addi-
tion to the OMAP or managed care plan payment to obtain a Non-Covered
Service or item. (See 410-120-1350 Buying Up)

(25) By Report (BR) — Services designated, as BR require operative
or clinical and other pertinent information to be submitted with the billing
as a basis for payment determination. This information must include an
adequate description of the nature, and extent of need for the procedure.
Information such as complexity of symptoms, final diagnosis, pertinent
physical findings, diagnostic and therapeutic procedures, concurrent prob-
lems, and follow-up care will facilitate evaluation.

(26) Children, Adults and Families (CAF) — An office within DHS,
responsible for administering self-sufficiency and child-protective pro-
grams.

(27) Children’s Health Insurance Program (CHIP) — A federal and
state funded portion of the Oregon Health Plan (OHP) established by Title
XXI of the Social Security Act and administered by OMAP.

(28) Chiropractor — A person licensed to practice chiropractic by the
relevant State Licensing Board.

(29) Chiropractic Services — Services provided by a licensed
Chiropractor within the scope of practice, as defined under State law and
Federal regulation.

(30) Citizen/Alien-Waived Emergency Medical (CAWEM) — Aliens
granted lawful temporary resident status, or lawful permanent resident sta-
tus under the Immigration and Nationality Act, are eligible only for emer-
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gency services and limited service for pregnant women. Emergency
Services for CAWEM are defined in OAR 410-120-1210(3)(f).

(31) Claimant — a person who has requested a hearing.

(32) Client — A person who is currently receiving medical assistance
(also known as a Recipient).

(33) Clinical Social Worker — A person licensed to practice clinical
social work pursuant to State law.

(34) Contiguous Area — The area up to 75 miles outside the border
of the State of Oregon.

(35) Contiguous Area Provider — A Provider practicing in a
Contiguous Area.

(36) Copayments — The portion of a claim or medical, dental or phar-
maceutical expense that a Client must pay out of their own pocket to a
Provider or a facility for each service. It is usually a fixed amount that is
paid at the time service is rendered. (See 410-120-1230 Client Copayment)

(37) Cost Effective — The lowest cost health care service or item that,
in the judgment of OMAP staff or its contracted agencies, meets the med-
ical needs of the Client.

(38) Current Dental Terminology (CDT) — A listing of descriptive
terms identifying dental procedure codes used by the American Dental
Association.

(39) Current Procedural Terminology (CPT) — The Physicians” CPT
is a listing of descriptive terms and identifying codes for reporting Medical
Services and procedures performed by Physicians and other health care
Providers.

(40) Date of Receipt of a Claim — The date on which OMAP receives
a claim, as indicated by the Internal Control Number (ICN) assigned to a
claim. Date of Receipt is shown as the Julian date in the Sth through 7th
position of the ICN.

(41) Date of Service — The date on which the Client receives
Medical Services or items, unless otherwise specified in the appropriate
Provider rules. For items that are mailed or shipped by the Provider, the
Date of Service is the date on which the order was received, the date on
which the item was fabricated, or the date on which the item was mailed or
shipped.

(42) Dental Emergency Services — Dental Services provided for
severe tooth pain, unusual swelling of the face or gums, or an avulsed tooth.

(43) Dental Services — Services provided within the scope of prac-
tice as defined under State law by or under the supervision of a Dentist.

(44) Dentist — A person licensed to practice dentistry pursuant to
State law of the state in which he/she practices dentistry, or a person
licensed to practice dentistry pursuant to Federal law for the purpose of
practicing dentistry as an employee of the Federal government.

(45) Denturist — A person licensed to practice denture technology
pursuant to State law.

(46) Denturist Services — Services provided, within the scope of
practice as defined under State law, by or under the personal supervision of
a Denturist.

(47) Dental Hygienist — A person licensed to practice hygiene under
the direction of a licensed professional within the scope of practice pur-
suant to State law.

(48) Dental Hygienist with Limited Access Certification (LAC) — A
person licensed to practice dental hygiene with LAC pursuant to State law.

(49) Department — DHS or its Office of Medical Assistance
Programs (OMAP).

(50) Department of Human Services (DHS) — DHS or any of its pro-
grams or offices.

(51) Department Representative — A person who represents the
Department in a hearing and presents the Department’s position.

(52) Diagnosis Code — As identified in the International
Classification of Diseases, 9th Revision, Clinical Modification (ICD-9-
CM), the primary Diagnosis Code is shown in all billing claims, unless
specifically excluded in individual Provider rule(s). Where they exist,
Diagnosis Codes shall be shown to the degree of specificity outlined in
OAR 410-120-1280, Billing.

(53) Diagnosis Related Group (DRG) — A system of classification of
diagnoses and procedures based on the ICD-9-CM.

(54) Durable Medical Equipment (DME) and Medical Supplies —
Equipment that can stand repeated use and is primarily and customarily
used to serve a medical purpose. Examples include wheelchairs, respira-
tors, crutches and custom built orthopedic braces. Medical supplies are
non-reusable items used in the treatment of illness or injury. Examples of
medical supplies include diapers, syringes, gauze bandages and tubing.

(55) Electronic Data Interchange (EDI) — The exchange of business
documents from application to application in a federally mandated format
or, if no federal standard has been promulgated, such other format as
Oregon DHS will designate. (See OARs in Chapter 410, Division 001)
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(56) EDI Submitter — The entity that establishes an electronic con-
nection with Oregon DHS to submit or receive an electronic data transac-
tion on behalf of a Provider.

(57) Electronic Eligibility Verification Service (EEVS) — Vendors of
medical assistance eligibility information that have met the legal and tech-
nical specifications of OMAP in order to offer eligibility information to
enrolled Providers of OMAP.

(58) Emergency Department — The part of a licensed Hospital facil-
ity open 24 hours a day to provide care for anyone in need of emergency
treatment.

(59) Emergency Medical Services — (This definition does not apply
to Clients with CAWEM Benefit Package. CAWEM emergency services
are governed by OAR 410-120-1210 (3)(f)(B)). The health care and servic-
es provided for diagnosis and treatment of a medical condition manifesting
itself by Acute symptoms of sufficient severity (including severe pain) such
that a prudent layperson, who possesses an average knowledge of health
and medicine, could reasonably expect the absence of immediate medical
attention to result in placing the health of the individual (or with respect to
a pregnant woman, the health of both the woman and her unborn child) in
serious jeopardy, serious impairment to bodily functions, or serious dys-
function of any bodily organ or part. If an emergency medical condition is
found to exist, Emergency Medical Services necessary to stabilize the con-
dition must be provided. This includes all treatment that may be necessary
to assure, within reasonable medical probability, that no material deteriora-
tion of the patient’s condition is likely to result from, or occur during, dis-
charge of the Client or transfer of the Client to another facility.

(60) Emergency Transportation — Transportation necessary when a
sudden, unexpected Emergency Medical Service creates a medical crisis
requiring a skilled medical professional such as an Emergency Medical
Technician (EMT) and immediate transport to a site, usually a Hospital,
where appropriate emergency medical service is available.

(61) Early and Periodic Screening, Diagnosis and Treatment (EPSDT)
Services (also Medicheck) — The Title XIX program of EPSDT Services
for eligible Clients under age 21. It is a comprehensive child health pro-
gram to assure the availability and accessibility of required Medically
Appropriate health care services and to help OMAP Clients and their par-
ents or guardians effectively use them.

(62) False Claim — A claim that a Provider knowingly submits or
causes to be submitted that contains inaccurate or misleading information,
and such inaccurate or misleading information would result, or has result-
ed, in an Overpayment.

(63) Family Planning — Services for Clients of child bearing age
(including minors who can be considered to be sexually active) who desire
such services and which are intended to prevent pregnancy or otherwise
limit family size.

(64) Federally Qualified Health Center (FQHC) — A federal desig-
nation for a medical entity which receives grants under Section 329, 330,
or 340 of the Public Health Service Act; or a facility designated as a FQHC
by CMS upon recommendation of the U.S. Public Health Service.

(65) Fee-for-Service Provider — A medical Provider who is not reim-
bursed under the terms of an OMAP contract with a Prepaid Health Plan
(PHP), also referred to as a Managed Care Organization (MCO). A medical
Provider participating in a PHP may be considered a Fee-for-Service
Provider when treating Clients who are not enrolled in a PHP.

(66) Fraud — An intentional deception or misrepresentation made by
a person with the knowledge that the deception could result in some unau-
thorized benefit to himself or some other person. It includes any act that
constitutes Fraud under applicable federal or state law.

(67) Fully Dual Eligible — For the purposes of Medicare Part D cov-
erage (42 CFR 423.772), Medicare Clients who are also eligible for
Medicaid, meeting the income and other eligibility criteria adopted by DHS
for full medical assistance coverage.

(68) General Assistance (GA) — Medical Assistance administered
and funded 100% with State of Oregon funds through OHP.

(69) Healthcare Common Procedure Coding System (HCPCS) — A
method for reporting health care professional services, procedures, and sup-
plies. HCPCS consists of the Level | — American Medical Association’s
Physician’s Current Procedural Terminology (CPT), Level II — National
codes, and Level III — Local codes. OMAP uses HCPCS codes; however,
OMAP uses Current Dental Terminology (CDT) codes for the reporting of
dental care services and procedures.

(70) Health Maintenance Organization (HMO) — A public or private
health care organization which is a federally qualified HMO under Section
1310 of the U.S. Public Health Services Act. HMOs provide health care
services on a capitated, contractual basis.

(71) Hearing Aid Dealer — A person licensed by the Board of
Hearing Aid Dealers to sell, lease or rent hearing aids in conjunction with
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the evaluation or measurement of human hearing and the recommendation,
selection, or adaptation of hearing aids.

(72) Home Enteral Nutrition — Services provided in the Client’s
place of residence to an individual who requires nutrition supplied by tube
into the gastrointestinal tract, as described in the Home Enteral/Parenteral
Nutrition and IV Services Provider rules.

(73) Home Health Agency — A public or private agency or organiza-
tion which has been certified by Medicare as a Medicare Home Health
Agency and which is licensed by DHS as a Home Health Agency in
Oregon, and meets the capitalization requirements as outlined in the
Balanced Budget Act (BBA) of 1997.

(74) Home Health Services — Part-time or intermittent skilled
Nursing Services, other therapeutic services (Physical Therapy,
Occupational Therapy, speech therapy), and home health aide services
made available on a visiting basis in a place of residence used as the
Client’s home.

(75) Home Intravenous (IV) Services — Services provided in the
Client’s place of residence to an individual who requires that medication
(antibiotics, analgesics, chemotherapy, hydrational fluids, or other intra-
venous medications) be administered intravenously as described in the
Home Enteral/Parenteral Nutrition and IV Services rules.

(76) Home Parenteral Nutrition — Services provided in the Client’s
residence to an individual who is unable to absorb nutrients via the gas-
trointestinal tract, or for other medical reasons, requires nutrition be sup-
plied parenterally as described in the Home Enteral/Parenteral Nutrition
and IV Services rules.

(77) Hospice — a public agency or private organization or subdivi-
sion of either that is primarily engaged in providing care to terminally ill
individuals, is certified for Medicare, accredited by the Oregon Hospice
Association, and is listed in the Hospice Program Registry.

(78) Hospital — A facility licensed by the Office of Public Health
Systems as a general Hospital which meets requirements for participation
in the OHP under Title XVIII of the Social Security Act. Facilities licensed
as Special Inpatient Care Facilities under the Office of Public Health
System’s definition of Hospital are not considered Hospitals by OMAP for
reimbursement purposes; however, effective April 1, 2000, OMAP will
reimburse a Special Inpatient Care Facility if CMS has certified the facili-
ty for participation in the Medicare Program as a Hospital. Out-of-state
Hospitals will be considered Hospitals for reimbursement purposes if they
are licensed as an Acute care or general Hospital by the appropriate licens-
ing authority within that state, and if they are enrolled as a Provider of
Hospital services with the Medicaid agency within that state.

(79) Hospital-Based Professional Services — Professional services
provided by licensed Practitioners or staff based on a contractual or
employee/employer relationship and reported as a cost on the Hospital
Statement of Reasonable Cost report for Medicare and the Calculation of
Reasonable Cost (OMAP 42) report for OMAP.

(80) Hospital Laboratory — A Laboratory providing professional
technical Laboratory Services as outlined under Laboratory Services, in a
Hospital setting, as either an Inpatient or Outpatient Hospital service whose
costs are reported on the Hospital’s cost report to Medicare and to OMAP.

(81) Indian Health Program — Any Indian Health Service facility,
any Federally recognized Tribe or Tribal organization, or any FQHC with a
638 designation.

(82) Individual Adjustment Request (OMAP 1036) Form used to
resolve an incorrect payment on a previously paid claim, including under-
payments or Overpayments.

(83) Inpatient — a Hospital patient who is not an Outpatient.

(84) Inpatient Hospital Services — Services that are furnished in a
Hospital for the care and treatment of an Inpatient. (See Hospital Services
rules for Inpatient covered services.)

(85) Institutional Level of Income Standards (ILIS) — Three times
the amount SSI pays monthly to a person who has no other income and who
is living alone in the community. This is the standard used for Medicaid eli-
gible individuals to calculate eligibility for long-term nursing care in a
Nursing Facility, Intermediate Care Facilities for the Mentally Retarded
(ICF/MR) and individuals on ICF/MR waivers or eligibility for services
under Seniors and People with Disabilities’ (SPD) Home and Community
Based Waiver.

(86) Institutionalized — A patient admitted to a Nursing Facility or
Hospital for the purpose of receiving nursing and/or Hospital care for a
period of 30 days or more.

(87) International Classification of Diseases, 9th Revision, Clinical
Modification (ICD-9-CM) — Diagnosis Codes including volumes 1, 2, and
3, as revised annually.

(88) Laboratory — A facility licensed under ORS 438 and certified by
CMS, Department of Health and Human Services (DHHS), as qualified to
participate under Medicare, to provide Laboratory Services within or a part
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from a Hospital. An entity is considered a Laboratory if materials are
derived from the human body for the purpose of providing information for
the diagnosis, prevention or treatment of any disease or impairment of, or
the assessment of the health of, human beings. If an entity performs even
one Laboratory test, including waived tests for these purposes, it is consid-
ered under the Clinical Laboratory Improvement Act (CLIA), to be a
Laboratory.

(89) Laboratory Services — Those professional and technical diag-
nostic analyses of blood, urine, and tissue ordered by a Physician or other
licensed Practitioner of the healing arts within his/her scope of practice as
defined under State law and provided to a patient by or under the direction
of a Physician or appropriate licensed Practitioner in an office or similar
facility, Hospital, or independent Laboratory.

(90) Licensed Direct Entry Midwife — A practitioner licensed by
DHS’ Office of Public Health as a Licensed Direct Entry Midwife.

(91) Liability Insurance — Insurance that provides payment based on
legal liability for injuries or illness. It includes, but is not limited to, auto-
mobile Liability Insurance, uninsured and underinsured motorist insurance,
homeowner’s Liability Insurance, malpractice insurance, product Liability
Insurance, Worker’s Compensation, and general casualty insurance. It also
includes payments under state wrongful death statutes that provide payment
for medical damages.

(92) Managed Care Organization (MCO) — Contracted health deliv-
ery system providing capitated or prepaid health services, also known as a
Prepaid Health Plan (PHP). An MCO is responsible for providing, arrang-
ing and making reimbursement arrangements for covered services as gov-
erned by state and federal law. An MCO may be a Chemical Dependency
Organization (CDO), Fully Capitated Health Plan (FCHP), Dental Care
Organization (DCO), Mental Health Organization (MHO), or Physician
Care Organization (PCO).

(93) Maternity Case Management — A program available to pregnant
Clients. The purpose of Maternity Case Management is to extend prenatal
services to include non-Medical Services, which address social, economic
and nutritional factors. For more information refer to the Medical-Surgical
Services rules.

(94) Medicaid — A federal and state funded portion of the medical
assistance programs established by Title XIX of the Social Security Act, as
amended, administered in Oregon by DHS.

(95) Medical Assistance Eligibility Confirmation — Verification
through the AIS, an authorized DHS representative, an EEVS vendor or
through presentation of a valid Medical Care Identification that a Client has
an open assistance case, which includes medical benefits.

(96) Medical Services — Care and treatment provided by a licensed
medical Provider directed at preventing, diagnosing, treating or correcting
a medical problem.

(97) Medical Transportation — Transportation to or from covered
Medical Services.

(98) Medically Appropriate — Services and medical supplies that are
required for prevention, diagnosis or treatment of a health condition which
encompasses physical or mental conditions, or injuries, and which are:

(a) Consistent with the symptoms of a health condition or treatment
of a health condition;

(b) Appropriate with regard to standards of good health practice and
generally recognized by the relevant scientific community and profession-
al standards of care as effective;

(c) Not solely for the convenience of an OHP Client or a Provider of
the service or medical supplies; and

(d) The most Cost Effective of the alternative levels of Medical
Services or medical supplies which can be safely provided to an OMAP
Client or Primary Care Manager (PCM) Member in the PHP’s or PCM’s
judgment.

(99) Medicare — A federally administered program offering health
insurance benefits for persons aged 65 or older and certain other aged or
disabled persons. This program includes:

(a) Hospital Insurance (Part A) for Inpatient services in a Hospital or
skilled Nursing Facility, home health care, and Hospice care; and

(b) Medical Insurance (Part B) for Physicians’ services, Outpatient
Hospital services, home health care, end-stage renal dialysis, and other
Medical Services and supplies;

(c) Prescription drug coverage (Part D) — Covered Part D drugs
include prescription drugs, biological products, insulin as described in
specified paragraphs of section 1927(k) of the Social Security Act, and vac-
cines licensed under section 351 of the Public Health Service Act; also
includes medical supplies associated with the injection of insulin; Part D
covered drugs prohibit Medicaid Title XIX Federal Financial Participation
(FFP). (See OAR 410, Division 121 for limitations).

(100) Medicheck for Children and Teens — See EPSDT.
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(101) National Provider Identification (NPI) — Federally directed
Provider number mandated for use on HIPAA covered transactions; indi-
viduals, Provider Organizations and Subparts of Provider Organizations
that meet the definition of health care Provider (45 CFR 160.103) and who
conduct HIPAA covered transactions electronically are eligible to apply for
an NPI; Medicare covered entities are required to apply for an NPIL.

(102) Naturopath — A person licensed to practice naturopathy pur-
suant to State law.

(103) Naturopathic Services — Services provided within the scope of
practice as defined under State law.

(104) Non Covered Services — Services or items for which OMAP is
not responsible for payment. Non-Covered Services are identified in:

(a) OAR 410-120-1200, Excluded Services and Limitations; and,

(b) 410-120-1210, Medical Assistance Benefit Packages and Delivery
System;

(c) 410-141-0480, OHP Benefit Package of Covered Services;

(d) 410-141-0520, Prioritized List of Health Services; and

(e) The individual OMAP Provider rules.

(105) Nurse Anesthetist, C.R.N.A. — A registered nurse licensed in
the State of Oregon who is currently certified by the American Association
of Nurse Anesthetists Council on Certification.

(106) Nurse Practitioner — A person licensed as a registered nurse
and certified by the Board of Nursing to practice as a Nurse Practitioner
pursuant to State law.

(107) Nurse Practitioner Services — Services provided within the
scope of practice of a Nurse Practitioner as defined under State law and by
rules of the Board of Nursing.

(108) Nursing Facility — A facility licensed and certified by the
DHS’ SPD defined in 411-070-0005.

(109) Nursing Services — Health care services provided to a patient
by a registered professional nurse or a licensed practical nurse under the
direction of a licensed professional within the scope of practice as defined
by State law.

(110) Nutritional Counseling — Counseling which takes place as part
of the treatment of a person with a specific condition, deficiency or disease
such as diabetes, hypercholesterolemia, or phenylketonuria.

(111) Occupational Therapist — A person licensed by the State Board
of Examiners for Occupational Therapy.

(112) Occupational Therapy — The functional evaluation and treat-
ment of individuals whose ability to adapt or cope with the task of living is
threatened or impaired by developmental deficiencies, physical injury or
illness, aging process, or psychological disability; the treatment utilizes
task-oriented activities to prevent or correct physical and emotional diffi-
culties or minimize the disabling effect of these deficiencies on the life of
the individual.

(113) Office of Medical Assistance Programs (OMAP) — An Office
within DHS; OMAP is responsible for coordinating the medical assistance
programs within the State of Oregon including the Oregon Health Plan
(OHP) Medicaid demonstration, the State Children’s Health Insurance
Program (SCHIP —Title XXI), and several other programs

(114) Office of Mental Health and Addiction Services (OMHAS) —
An Office within DHS administering mental health and addiction programs
and services.

(115) Optometric Services — Services provided, within the scope of
practice of optometrists as defined under State law.

(116) Optometrist — A person licensed to practice optometry pur-
suant to State law.

(117) Oregon Medical Professional Review Organization (OMPRO)
— OMPRO is the Oregon Quality Improvement Organization (QIO) for
Medicare and contracts with OMAP to provide Hospital Utilization Review
and other services for the medical assistance programs. A QIO is an organ-
ization established under federal law by DHHS for the purpose of utiliza-
tion review and quality assurance.

(118) Oregon Youth Authority (OYA) — The state department
charged with the management and administration of youth correction facil-
ities, state parole and probation services and other functions related to state
programs for youth corrections.

(119) Out-of-State Providers — Any Provider located outside the bor-
ders of Oregon:

(a) Contiguous area Providers are those located no more than 75 miles
from the border of Oregon;

(b) Non-Contiguous Area Providers are those located more than 75
miles from the borders of Oregon.

(120) Outpatient — a Hospital patient who:

(a) Is treated and released the same day or is admitted to the Hospital
and discharged before midnight and is not listed on the following day’s cen-
sus, excluding a patient who:
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(A) Is admitted and transferred to another Acute care Hospital on the
same day;

(B) Expires on the day of admission; or

(C) Is born in the Hospital.

(b) Is admitted for ambulatory surgery, to a birthing center, a treat-
ment or observation room, or a short-term stay bed;

(c) Receives observation services provided by a Hospital, including
the use of a bed and periodic monitoring by Hospital nursing or other staff
for the purpose of evaluation of a patient’s medical condition for a maxi-
mum of 48 hours; or

(d) Receives routine preparation services and recovery for diagnostic
services provided in a Hospital Outpatient department.

(121) Outpatient Hospital Services — Services that are furnished in a
Hospital for the care and treatment of an Outpatient. (See Hospital rules for
Outpatient covered services).

(122) Overdue Claim — A Valid Claim that is not paid within 45 days
of the date it was received.

(123) Overpayment — Payment(s) made by OMAP to a Provider in
excess of the correct OMAP payment amount for a service. Overpayments
are subject to repayment to OMAP.

(124) Overuse — Use of medical goods or services at levels deter-
mined by OMAP medical staff and/or medical consultants to be medically
unnecessary or potentially harmful.

(125) Panel — The Hearing Officer Panel established by section 3,
chapter 849, Oregon Laws 1999.

(126) Payment Authorization — Authorization granted by the respon-
sible DHS agency, office or organization for payment prior or subsequent
to the delivery of services, as described in these General Rules and the
appropriate program rules. See the individual program rules for services
requiring authorization.

(127) Pharmaceutical Services — Services provided by a Pharmacist,
including medications dispensed in a pharmacy upon an order of a licensed
practitioner prescribing within his/her scope of practice.

(128) Pharmacist — A person licensed to practice pharmacy pursuant
to state law.

(129) Physical Capacity Evaluation — An objective, directly
observed measurement of a person’s ability to perform a variety of physi-
cal tasks combined with subjective analysis of abilities of the person.

(130) Physical Therapist — A person licensed by the relevant State
licensing authority to practice Physical Therapy.

(131) Physical Therapy — Treatment comprising exercise, massage,
heat or cold, air, light, water, electricity or sound for the purpose of cor-
recting or alleviating any physical or mental disability, or the performance
of tests as an aid to the assessment, diagnosis or treatment of a human
being. Physical Therapy shall not include radiology or electrosurgery.

(132) Physician — A person licensed to practice medicine pursuant to
state law of the state in which he/she practices medicine, or a person
licensed to practice medicine pursuant to federal law for the purpose of
practicing medicine under a contract with the federal government.

(133) Physician Assistant — A person licensed as a Physician
Assistant in accordance with ORS 677. Physician Assistants provide
Medical Services under the direction and supervision of an Oregon licensed
Physician according to a practice description approved by the Board of
Medical Examiners.

(134) Physician Services — Services provided, within the scope of
practice as defined under state law, by or under the personal supervision of
a Physician.

(135) Podiatric Services — Services provided within the scope of
practice of Podiatrists as defined under state law.

(136) Podiatrist — A person licensed to practice podiatric medicine
pursuant to state law.

(137) Post-Payment Review — Review of billings and/or other med-
ical information for accuracy, medical appropriateness, level of service or
for other reasons subsequent to payment of the claim.

(138) Practitioner — A person licensed pursuant to state law to
engage in the provision of health care services within the scope of the
Practitioner’s license and/or certification.

(139) Premium Sponsorship — Premium donations made for the ben-
efit of one or more specified OMAP Clients (See 410-120-1390).

(140) Prepaid Health Plan (PHP) — A managed health, dental, chem-
ical dependency, or mental health organization that contracts with OMAP
and/or OMHAS on a case managed, prepaid, capitated basis under OHP.
PHP’s may be a Chemical Dependency Organization (CDO), Dental Care
Organization (DCO), Fully Capitated Health Plan (FCHP), Mental Health
Organization (MHO), or Physician Care Organization (PCO)

(141) Primary Care Physician — A Physician who has responsibility
for supervising, coordinating and providing initial and primary care to
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patients, initiating Referrals for consultations and specialist care, and main-
taining the continuity of patient care.

(142) Primary Care Provider (PCP) — Any enrolled medical assis-
tance Provider who has responsibility for supervising, coordinating, and
providing initial and primary care within their scope of practice for identi-
fied Clients. PCPs initiate Referrals for care outside their scope of practice,
consultations and specialist care, and assure the continuity of Medically
Appropriate Client care.

(143) Prior Authorization (PA) — Payment Authorization for speci-
fied Medical Services or items given by OMAP staff, or its contracted agen-
cies prior to provision of the service. A Physician Referral is not a PA.

(144) Prioritized List of Health Services — Also referred to as the
Prioritized List, the Oregon Health Services Commission’s (HSC) listing of
health services with “expanded definitions” of Ancillary Services and
Preventive Services and the HSC’s practice guidelines, as presented to the
Oregon Legislative Assembly. The Prioritized List is generated and main-
tained by HSC. The Prioritized List governs medical assistance programs’
health services and Benefit Packages pursuant to these General Rules
(OAR 410-120-0000 et seq.) and OAR 410-141-0480 through 410-141-
0520.

(145) Private Duty Nursing Services — Nursing Services provided
within the scope of license by a registered nurse or a licensed practical
nurse, under the general direction of the patient’s Physician to an individ-
ual who is not in a health care facility.

(146) Provider — An individual, facility, institution, corporate entity,
or other organization which supplies health care services or items, also
termed a performing Provider, or bills, obligates and receives reimburse-
ment on behalf of a performing Provider of services, also termed a Billing
Provider (BP). The term Provider refers to both Performing Providers and
BPs unless otherwise specified.

(147) Provider Organization — a group practice, facility, or organiza-
tion that is:

(a) An employer of a Provider, if the Provider is required as a condi-
tion of employment to turn over fees to the employer; or

(b) The facility in which the service is provided, if the Provider has a
contract under which the facility submits claims; or

(c) A foundation, plan, or similar organization operating an organized
health care delivery system, if the Provider has a contract under which the
organization submits the claim; and

(d) Such group practice, facility, or organization is enrolled with
DHS, and payments are made to the group practice, facility or organization.

(e) If such entity solely submits billings on behalf of Providers and
payments are made to each Provider, then the entity is an agent. (See
Subparts of Provider Organization)

(148) Public Health Clinic — A clinic operated by county govern-
ment.

(149) Public Rates — The charge for services and items that
Providers, including Hospitals and Nursing Facilities, made to the general
public for the same service on the same date as that provided to OMAP
Clients.

(150) Qualified Medicare Beneficiary (QMB) — A Medicare benefi-
ciary, as defined by the Social Security Act and its amendments.

(151) Qualified Medicare and Medicaid Beneficiary (QMM) — A
Medicare Beneficiary who is also eligible for OMAP coverage.

(152) Radiological Services — Those professional and technical radi-
ological and other imaging services for the purpose of diagnosis and treat-
ment ordered by a Physician or other licensed Practitioner of the healing
arts within the scope of practice as defined under state law and provided to
a patient by or under the direction of a Physician or appropriate licensed
Practitioner in an office or similar facility, Hospital, or independent radio-
logical facility.

(153) Recipient — A person who is currently eligible for medical
assistance (also known as a Client).

(154) Recoupment — An accounts receivable system that collects
money owed by the Provider to OMAP by withholding all or a portion of a
Provider’s future payments.

(155) Referral — The transfer of total or specified care of a Client
from one Provider to another. As used by OMAP, the term Referral also
includes a request for a consultation or evaluation or a request or approval
of specific services. In the case of Clients whose medical care is contract-
ed through a Prepaid Health Plan (PHP), or managed by a Primary Care
Physician, a Referral is required before non-emergency care is covered by
the PHP or OMAP.

(156) Remittance Advice (RA) — The automated notice a Provider
receives explaining payments or other claim actions. It is the only notice
sent to Providers regarding claim actions.

(157) Request for Hearing — A clear expression, in writing, by an
individual or representative that the person wishes to appeal a Department
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decision or action and wishes to have the decision considered by a higher
authority.

(158) Retroactive Medical Eligibility — Eligibility for medical assis-
tance granted to a Client retroactive to a date prior to the Client’s applica-
tion for medical assistance.

(159) Sanction — An action against Providers taken by OMAP in
cases of Fraud, misuse or Abuse of OMAP requirements.

(160) School Based Health Service — A health service required by an
Individualized Education Plan (IEP) during a child’s education program
which addresses physical or mental disabilities as recommended by a
Physician or other licensed Practitioner.

(161) Seniors and People with Disabilities (SPD) — An Office of
DHS responsible for the administration of programs for seniors and people
with disabilities.

(162) Service Agreement — An agreement between OMAP and a
specified Provider to provide identified services for a specified rate.
Service Agreements may be limited to services required for the special
needs of an identified Client. Service Agreements do not preclude the
requirement for a Provider to enroll as a Provider.

(163) Sliding Fee Schedule — A fee schedule with varying rates
established by a Provider of health care to make services available to indi-
gent and low-income individuals. The Sliding Fee Schedule is based on
ability to pay.

(164) Social Worker — A person licensed by the Board of Clinical
Social Workers to practice clinical social work.

(165) Speech-Language Pathologist — A person licensed by the
Oregon Board of Examiners for Speech Pathology.

(166) Speech-Language Pathology Services — The application of
principles, methods, and procedure for the measuring, evaluating, predict-
ing, counseling or instruction related to the development and disorders of
speech, voice, or language for the purpose of preventing, habilitating, reha-
bilitating, or modifying such disorders in individuals or groups of individ-
uals.

(167) Spend-Down — The amount the Client must pay for medical
expenses each month before becoming eligible for medical assistance under
the Medically Needy Program. The spend-down is equal to the difference
between the Client’s total countable income and Medically Needy program
income limits.

(168) State Facility — A Hospital or training center operated by the
State of Oregon, which provides long-term medical or psychiatric care.

(169) Subparts (of a Provider Organization) — For NPI application,
Subparts of a health care Provider Organization would meet the definition
of health care Provider (45 CFR 160.103) if it were a separate legal entity
and if it conducted HIPAA-covered transactions electronically, or has an
entity do so on its behalf, could be components of an organization or sepa-
rate physical locations of an organization.

(170) Subrogation — Right of the State to stand in place of the Client
in the collection of Third Party Resources (TPR).

(171) Supplemental Security Income (SSI) — A program available to
certain aged and disabled persons which is administered by the Social
Security Administration through the Social Security office.

(172) Surgical Assistant — A person performing required assistance
in surgery as permitted by rules of the State Board of Medical Examiners.

(173) Suspension — A Sanction prohibiting a Provider’s participation
in DHS medical assistance programs by deactivation of the Provider’s
OMAP assigned billing number for a specified period of time. No pay-
ments, Title XIX or State Funds, will be made for services provided during
the Suspension. The number will be reactivated automatically after the
Suspension period has elapsed.

(174) Targeted Case Management (TCM) — Activities that will assist
the Client in a target group in gaining access to needed medical, social, edu-
cational and other services. This includes locating, coordinating, and mon-
itoring necessary and appropriate services. TCM services often provided by
Allied Agency Providers.

(175) Termination — A Sanction prohibiting a Provider’s participa-
tion in OMAP’s programs by canceling the Provider’s OMAP assigned
billing number and agreement. No payments, Title XIX or State Funds, will
be made for services provided after the date of Termination. Termination is
permanent unless:

(a) The exceptions cited in 42 CFR 1001.221 are met; or

(b) Otherwise stated by OMAP at the time of Termination.

(176) Third Party Resource (TPR) — A medical or financial resource
which, under law, is available and applicable to pay for Medical Services
and items for an OMAP Client.

(177) Transportation — See Medical Transportation.

(178) Type A Hospital — A Hospital identified by the Office of Rural
Health as a Type A Hospital.
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(179) Type B AAA Unit — A Type B Area Agency on Aging (AAA)
funded by Oregon Project Independence (OPI), Title III — Older
Americans Act, and Title XIX of the Social Security Act.

(180) Type B Hospital — A Hospital identified by the Office of Rural
Health as a Type B Hospital.

(181) Usual Charge (UC) — The lesser of the following unless pro-
hibited from billing by federal statute or regulation:

(a) The Provider’s charge per unit of service for the majority of non-
medical assistance users of the same service based on the preceding
month’s charges;

(b) The Provider’s lowest charge per unit of service on the same date
that is advertised, quoted or posted. The lesser of these applies regardless
of the payment source or means of payment;

(c) Where the Provider has established a written sliding fee scale
based upon income for individuals and families with income equal to or
less than 200% of the federal poverty level, the fees paid by these individ-
uals and families are not considered in determining the usual charge. Any
amounts charged to Third Party Resources (TPR) are to be considered.

(182) Utilization Review (UR) — The process of reviewing, evaluat-
ing, and assuring appropriate use of medical resources and services. The
review encompasses quality, quantity, and appropriateness of medical care
to achieve the most effective and economic use of health care services.

(183) Valid Claim — An invoice received by OMAP or the appropri-
ate Department office for payment of covered health care services rendered
to an eligible Client which:

(a) Can be processed without obtaining additional information from
the Provider of the goods or services or from a TPR; and

(b) Has been received within the time limitations prescribed in these
General Rules (OAR 410 division 120).

(184) Vision Services — Provision of corrective eyewear, including
ophthalmological or optometric examinations for determination of visual

acuity and vision therapy and devices.
[Publications: Publications referenced are available from the agency.]
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410-120-1180
Medical Assistance Benefits: Out-of-State Services

(1) Out-of-State Providers must enroll with the Office of Medical
Assistance Programs (OMAP) as described in Oregon Administrative Rules
(OAR) 410-120-1260, Provider Enrollment. Out-of-State Providers