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INFORMATION AND PUBLICATION SCHEDULE

General Information

The Administrative Rules Unit, Archives Division, Secretary of
State publishes the Oregon Administrative Rules Compilation and the
Oregon Bulletin. The Oregon Administrative Rules Compilation is
an annual publication containing the complete text of the Oregon Ad-
ministrative Rules at the time of publication. The Oregon Bulletin is
a monthly publication which updates rule text found in the annual
compilation and provides notice of intended rule action, Executive
Orders of the Governor, Opinions of the Attorney General, and orders
issued by the Director of the Dpartment of Revenue.

Background on Oregon Administrative Rules

ORS 183.310(9) defines “rule” as “any agency directive, standard,
regulation or statement of general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or
practice requirements of any agency.” Agencies may adopt, amend,
repeal or renumber rules, permanently or temporarily (up to 180
days), using the procedures outlined in the Oregon Attorney Gener-
al’s Administrative Law Manual. The Administrative Rules Unit,
Archives Division, Secretary of State assists agencies with the noti-
fication, filing and publication requirements of the administrative
rules process. Every Administrative Rule uses the same numbering
sequence of a 3 digit agency chapter number followed by a 3 digit
division number and ending with a 4 digit rule number. (000-000-
0000)

How to Cite

Citation of the Oregon Administrative Rules is made by chapter
and rule number. Example: Oregon Administrative Rules, chapter
164, rule 164-001-0005 (short form: OAR 164-001-0005).

Understanding an Administrative Rule’s “History”

State agencies operate in a dynamic environment of ever-chang-
ing laws, public concerns and legislative mandates which necessi-
tate ongoing rulemaking. To track the changes to individual rules,
and organize the rule filing forms for permanent retention, the
Administrative Rules Unit has developed a “history” for each rule
which is located at the end of rule text. An Administrative Rule “his-
tory” outlines the statutory authority, statutes implemented and dates
of each authorized modification to the rule text. Changes are listed
in chronological order and identify the agency, filing number, year,
filing date and effective date in an abbreviated format. For example:
“OSA 4-1993, f. & cert. ef. 11-10-93” documents a rule change made
by the Oregon State Archives (OSA). The history notes that this was
the 4th filing from the Archives in 1993, it was filed on November
10, 1993 and the rule changes became effective on the same date. The
most recent change to each rule is listed at the end of the “history.”

Locating the Most Recent Version of an
Administrative Rule

The annual, bound Oregon Administrative Rules Compilation con-
tains the full text of all permanent rules filed through November 15
of the previous year. Subsequent changes to individual rules are list-
ed in the OAR Revision Cumulative Index which is published
monthly in the Oregon Bulletin. Changes to individual Administra-
tive rules are listed in the OAR Revision Cumulative Index by OAR
number and include the effective date, the specific rulemaking action
and the issue of the Oregon Bulletin which contains the full text of
the amended rule. The Oregon Bulletin publishes the full text of per-
manent and temporary administrative rules submitted for publication.
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Locating Administrative Rules Unit Publications

The Oregon Administrative Rules Compilation and the Oregon
Bulletin are available in electronic and printed formats. Electronic
versions are available through the Oregon State Archives Website at
http://arcweb.sos.state.or.us. Printed copies of these publications are
deposited in Oregon’s Public Documents Depository Libraries list-
ed in OAR 543-070-0000 and may be ordered by contacting:
Administrative Rules Unit, Oregon State Archives, 800 Summer
Street NE, Salem, OR 97310, (503) 373-0701, ext. 240, Julie.A.
Yamaka@state.or.us

2005-2006 Oregon Bulletin Publication Schedule

The Administrative Rule Unit accepts rulemaking notices and fil-
ings Monday through Friday 8:00 a.m. to 5:00 p.m at the Oregon
State Archives, 800 Summer Street NE, Salem, Oregon 97301. To
expedite the rulemaking process agencies are encouraged file a
Notice of Proposed Rulemaking Hearing specifying hearing date,
time and location, and submit their filings early in the submission
period to meet the following publication deadlines.

Submission Deadline — Publishing Date

December 15, 2005
January 13, 2006
February 15, 2006
March 15, 2006
April 14, 2006
May 15, 2006

June 15, 2006

July 14, 2006
August 15, 2006
September 15, 2006
October 13, 2006
November 15, 2006

January 1, 2006
February 1, 2006
March 1, 2006
April 1, 2006
May 1, 2006

June 1, 2006

July 1, 2006
August 1, 2006
September 1, 2006
October 1, 2006
November 1, 2006
December 1, 2006

Reminder for Agency Rules Coordinators

Each agency that engages in rulemaking must appoint a rules coor-
dinator and file an “Appointment of Agency Rules Coordinator”
form, ARC 910-2003, with the Administrative Rules Unit, Archives
Division, Secretary of State. Agencies which delegate rulemaking
authority to an officer or employee within the agency must also file
a “Delegation of Rulemaking Authority” form, ARC 915-2005. It is
the agency’s responsibility to monitor the rulemaking authority of
selected employees and to keep the appropriate forms updated. The
Administrative Rules Unit does not verify agency signatures as part
of the rulemaking process. Forms ARC 910-2003 and ARC 915-2005
are available from the Administrative Rules Unit, Archives Division,
Secretary of State, 800 Summer Street NE, Salem, Oregon 97301,
or are downloadable from the Oregon State Archives Website.

Publication Authority

The Oregon Bulletin is published pursuant to ORS 183.360(3).
Copies of the original Administrative Orders may be obtained from
the Secretary of State, Archives Division, 800 Summer Street, Salem,
Oregon, 97301; (503) 373-0701. The Archives Division charges for
such copies.

© January 1, 2006 Oregon Secretary of State. All rights reserved. Reproduction in
whole or in part without written permission is prohibited.
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EXECUTIVE ORDERS

EXECUTIVE ORDER NO. 06-06

DETERMINATION OF A STATE OF EMERGENCY IN
TILLAMOOK, LINCOLN, COOS AND CURRY COUNTIES
AND COASTAL PORTIONS OF LANE AND DOUGLAS
COUNTIES DUE TO KLAMATH RIVER BASIN CONDI-
TIONS AND LIMITATIONS ON OCEAN COMMERCIAL
AND SPORT SALMON FISHING

Pursuant to ORS 401.055, I find that unexpected changing ocean
conditions, prior drought years and poor water quality and parasites
within the Klamath River Basin have caused a dramatic decline in
Klamath River Basin Chinook Salmon available for harvest by the
ocean fishing industry, resulting in the virtual elimination of a viable
commercial salmon fishing season, and severe restrictions on the
sport salmon fishing season, along the Oregon coast south of Cape
Falcon. These conditions have resulted in an imminent emergency.

The commercial salmon fishery has been closed for six weeks and
is not expected to reopen this year in Oregon coastal waters south of
Florence. North of Florence to Cape Falcon, the season is expected
to reopen in June, but will be of an extremely limited scope. On Ore-
gon’s southern coast, the recreational fishery is expected to be open
only from mid-May until July 4, whereas a typical season would last
into early September. These fishing limits will have profound con-
sequences on many communities, including significant increases in
unemployment, human suffering, financial losses and other stark eco-
nomic impacts along the Oregon coast.

The affected areas are Tillamook, Lincoln, Coos and Curry Counties
and the coastal portions of Douglas and Lane Counties that are west
of Range 8 West, Willamette Meridian. I therefore declare a State
of Emergency in the abovementioned counties and portions of coun-
ties.

NOW THEREFORE, IT IS HEREBY ORDERED AND
DIRECTED:

1. All state agencies shall work in a cooperative and coordinated
manner in order to mitigate the impacts of this emergency, provide
expedited service and resources to persons and business adverse-
ly affected by the emergency, and focus state efforts in a manner
most likely to relieve the unemployment, human suffering, finan-
cial loss and other economic impacts of this emergency. In addi-
tion to the specific measures discussed in this Executive Order, all
state agencies are encouraged to think broadly and creatively about
actions that agencies can take to address this emergency and shall
communicate such ideas to the Office of the Governor. Response
to the emergency shall be directed and coordinated by the Office
of the Governor.

2. The Oregon Department of Fish and Wildlife, which operates
under the direction of the State Fish and Wildlife Commission, is
strongly encouraged to develop recreational and commercial fish-
ing seasons, consistent with the federal framework, that help mit-
igate the effects of this emergency on coastal economies, and to
consider establishment of additional commercial salmon fishing
opportunities in state waters, as appropriate.

3. The Department of Community Colleges and Workforce Devel-
opment shall pursue all available retraining opportunities for ocean
fishing industry workers wishing to pursue alternative employ-
ment and shall coordinate the timely delivery of state workforce
services and other human and community services to affected
workers and families.

4. The Employment Department shall offer re-employment assis-
tance programs to affected ocean fishing industry workers and
shall work with the appropriate state and federal agencies to help
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affected individuals obtain unemployment insurance to the fullest
extent available.

5. The Department of Housing and Community Services shall
work with the Oregon Food Bank to provide additional food and
nutritional support for affected Oregonians. Where possible, the
Department is directed to work with housing partners to provide
additional assistance for emergency shelter, rental housing, and
permanent housing for affected households in need. The Depart-
ment is further directed to work with local community based
organizations to provide additional energy assistance and weath-
erization services to affected Oregonians as appropriate.

6. The Oregon Economic and Community Development Depart-
ment shall investigate retraining opportunities for workers in the
ocean fishing industry wishing to pursue alternative employment
and provide technical assistance to public ports and businesses that
experience adverse effects on their operations or revenues due to
this emergency.

7. The Oregon Department of Agriculture shall work with Oregon
Sea Grant, a marine research and education program based at Ore-
gon State University, and their Extension programs, to encourage
dialogue between Klamath Basin farmers and the coastal fishing
industry regarding management of resources within the Klamath
River Basin.

8. The Oregon Department of Revenue shall investigate and pur-
sue options for affected Oregonians to obtain income tax credits
and refunds and other financial assistance.

9. The Oregon Tourism Commission is directed to actively inform
the public of continued recreational fishing opportunities and other
tourism activities along the Oregon Coast and to highlight travel
to Oregon’s coast, as appropriate within their overall marketing
strategies.

10. The Department of Human Services shall continue to provide
mental health and treatment services, alcohol and drug treatment
services, nutrition programs, domestic violence assistance, and
medical assistance to Oregonians in coastal communities with par-
ticular attention to the increased needs in coastal communities
caused by this emergency.

11. The Oregon Watershed Enhancement board shall provide
financial resources to support fish habitat enhancement along crit-
ical salmon streams in Oregon, for the purpose of accelerating the
rebuilding of fish populations and creating new and meaningful
work opportunities for displaced workers.

12. The Office of Emergency Management shall pursue any and
all available federal funding or resources to additionally assist in
the mitigation of the effects of this emergency.

13. All other state agencies are directed to provide appropriate
state resources and to seek any available private and federal dol-
lars to provide emergency assistance to affected individuals, fam-
ilies, businesses and communities and to deliver such assistance
in the most expeditious manner.

14. All state agencies specifically referenced in this Executive
Order shall report to me within 60 days of the date of this Exec-
utive Order about progress made under this Executive Order and
every 60 days thereafter until conclusion of the emergency.

Done at Salem, Oregon this 24th day of April, 2006.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR
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EXECUTIVE ORDERS

ATTEST

/s/ Bill Bradbury
Bill Bradbury
SECRETARY OF STATE

EXECUTIVE ORDER NO. 06-07
AMENDMENT TO EXECUTIVE ORDER 06-06

On April 24, 2006, I issued Executive Order No. 06-06, determin-
ing that a state of emergency exists in Tillamook, Lincoln, Coos and
Curry Counties and the coastal portions of Douglas and Lane Coun-
ties due to the virtual elimination of a viable commercial salmon fish-
ing season, and severe restrictions on the sport salmon fishing sea-
son, along the Oregon coast south of Cape Falcon. That Executive
Order was intended to coordinate the state response to this crisis and
to facilitate the provision of state services to all persons adversely
affected by the closure.

Just as the ocean is not divided by county lines, neither is fishing in
those marine waters. Many of the people who live in Clatsop Coun-
ty, who live or dock north of Cape Falcon, nonetheless fish in waters
south of Cape Falcon or will be otherwise adversely affected by the
anticipated closure and limitations on ocean salmon fishing. There-
fore, citizens of Clatsop County are likely be affected by restrictions
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on fishing south of Cape Falcon in a similar manner as the coastal
communities further south.

In order to clarify that the provisions of Executive Order No. 06-06
are intended to apply equally to similarly affected individuals and
businesses in Clatsop County, I wish to amend that order as follows.

NOW THEREFORE, IT IS HEREBY ORDERED AND
DIRECTED:

Executive Order No. 06-06 is amended to include Clatsop County
in the list of counties in which a State of Emergency is declared to
exist.

Done at Salem, Oregon this 26 day of April, 2006.

/s/ Theodore R. Kulongoski
Theodore R. Kulongoski
GOVERNOR

ATTEST
/s/ Bill Bradbury

Bill Bradbury
SECRETARY OF STATE
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OTHER NOTICES

A CHANCE TO COMMENT ON
PROPOSED CONSENT JUDGMENT FOR
A PROSPECTIVE PURCHASER AGREEMENT
FOR THE PROPERTY AT 5131 NE 148TH
IN PORTLAND, OREGON

COMMENTS DUE: June 30, 2006

PROJECT LOCATION: 5131 NE 148th, Portland, Oregon
PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to enter into a Consent Judgment for a Prospective Pur-
chaser Agreement (PPA) with River City Environmental, Inc. for the
property located at 5131 NE 148th, Portland, Oregon (Property).
HIGHLIGHTS: The Property was formerly used by a number of
owners and operators, beginning some time before 1964, for a vari-
ety of activities, including logging and road building machinery
repair, tabulating card manufacture, tube bending and fabrication,
metal fabrication and as a machine shop. During one or more of these
operations, hazardous substances were released into the ground and
groundwater at the Property; such releases may extend onto and
beneath adjacent properties. Investigations have been conducted at
the Property; removal or remedial actions are necessary to protect
human health and the environment.

The proposed Consent Judgment will require River City Environ-
mental, Inc. to investigate potential soil contamination in an area of
the Property that has not been investigated, to provide access to the
Property for any additional investigation and removal or remedial
actions required, and to implement any institutional or engineering
controls that may be necessary. River City Environmental, Inc.
intends to rehabilitate the existing building to provide productive
reuse of the vacant industrial facility.

DEQ’s Prospective Purchaser Program was created in 1995 through
amendments to the state’s Environmental Cleanup Law. The Prospec-
tive Purchaser Agreement is a tool that facilitates the cleanup of con-
taminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a property with existing contamination. DEQ has
approved 82 Prospective Purchaser Agreements throughout the State
since the program began.

The proposed Consent Judgment will provide River City Envi-
ronmental, Inc. as the new owner with a release from liability for
claims by the State of Oregon under ORS 465.255 relating to his-
torical releases of hazardous substances at or from the Property. The
proposed Consent Judgment will also provide River City Environ-
mental, Inc. with protection from potential contribution actions by
third parties for recovery of remedial action costs associated with his-
torical releases at or from the Property. DEQ retains all existing rights
it may have as to all other parties potentially liable for the releases.
HOW TO COMMENT: Written comments concerning the pro-
posed Consent Judgment should be sent to Charlie Landman at DEQ
Headquarters, 811 SW 6th Avenue, Portland, Oregon 97204. Com-
ments must be received by DEQ by 5:00 pm June 30, 2006. Ques-
tions may be directed to Mr. Landman at that address or by calling
(503) 229-6461. The proposed Consent Judgment and DEQ file on
the Property may be reviewed at DEQ’s Northwest Region office in
Portland by contacting Bob Williams at (503) 229-6802.

Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments on the proposed Consent Judgment.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed Consent Judgment will be made
after consideration of public comments.

A CHANCE TO COMMENT ON
PROPOSED CONSENT JUDGMENT FOR
A PROSPECTIVE PURCHASER AGREEMENT
AT THE FORMER SPADA FARMS FACILITY
IN PORTLAND, OREGON

COMMENTS DUE: June 30, 2006
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PROJECT LOCATION: 18225 NE Riverside Parkway, Portland,
Oregon (aka, a portion of Spada North), DEQ ECSI Number 1058.
PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to enter into a Consent Judgment for a Prospective Pur-
chaser Agreement (PPA) with Weststate Portland I, LLC, Weststate
Portland II, LLC, Atrium Portland I, LLC, Atrium Portland II, West-
state Land-2 LL.C, ATRIUM, Ltd (Woodman Limited)(collectively,
Purchasers) for the property located at 18225 NE Riverside Parkway,
Portland, Oregon (Property).

HIGHLIGHTS: The Property was formerly owned by the Spada
family and was historically used for agricultural purposes. During the
operation of the historic farm, hazardous substances were released
into the environment, including into the ground and into historic
ditches at and near the Property, from which contamination may have
entered Columbia Slough. The Property is a small portion of the his-
toric farm, has been redeveloped, and is currently in use as a distri-
bution facility.

The Consent Judgment will require Purchasers to abide by the
requirements of an Easement and Equitable Servitude in favor of the
DEQ and to observe the requirements of a Cap Management, Inspec-
tion and Maintenance Plan and a Soil Management Plan. Addition-
ally, the Consent Judgment will require Purchasers to pay compen-
sation into a fund held, managed, and reserved by the DEQ to address
historic contamination in Columbia Slough. When sufficient funds are
available, DEQ intends to undertake additional investigative and
remedial measures to address the hazardous substance contamination.

DEQ’s Prospective Purchaser Program was created in 1995 through
amendments to the state’s Environmental Cleanup Law. The Prospec-
tive Purchaser Agreement is a tool that facilitates the cleanup of con-
taminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a property with existing contamination. DEQ has
approved 82 Prospective Purchaser Agreements throughout the State
since the program began.

The proposed Consent Judgment will provide Purchaser, as the new

owner, with a release from liability for claims by the State of Ore-
gon under ORS 465.255 relating to historical releases of hazardous
substances at or from the site. The proposed Consent Judgment will
also provide Purchaser with protection from potential contribution
actions by third parties relating to the releases at or from the Prop-
erty. DEQ retains all existing rights it may have as to all other par-
ties potentially liable for the releases.
HOW TO COMMENT: Written comments concerning the pro-
posed Consent Judgment should be sent to Charlie Landman at DEQ
Headquarters, 811 SW 6th Avenue, Portland, Oregon 97204. Com-
ments must be received by DEQ by 5:00 pm June 30, 2006. Ques-
tions may be directed to Mr. Landman at that address or by calling
(503) 229-6461. The proposed Consent Judgment and DEQ file on
the Property may be reviewed at DEQ’s Northwest Region office in
Portland by contacting Anna Coates at (503) 229-5213.

Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments on the proposed Consent Judgment.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed Consent Judgment will be made
after consideration of public comments.

A CHANCE TO COMMENT ON
PROPOSED CONSENT JUDGMENT FOR
A PROSPECTIVE PURCHASER AGREEMENT
AT THE FORMER FARMCRAFT FACILITY
IN PORTLAND, OREGON

COMMENTS DUE: June 30, 2006

PROJECT LOCATION: 8900 SW Commercial, Tigard, Oregon.
PROPOSAL: The Department of Environmental Quality (DEQ) is
proposing to enter into a Consent Judgment for a Prospective
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Purchaser Agreement (PPA) with Ballroom, LLC for the property
located at 8900 SW Commercial, Tigard, Oregon Farmcraft Property
or Property).

HIGHLIGHTS: The Farmcraft Property was formerly owned by
Farmcraft, Inc, which used the facility to formulate, repackage, and
distribute pesticides in both dust and liquid forms. During operations,
hazardous substances were released into the ground and groundwa-
ter at the Property; such releases may extend onto and beneath adja-
cent properties. Investigations and removal actions have been con-
ducted at the Property; however, additional actions are necessary to
protect human health and the environment.

The Consent Judgment will require Ballroom, LLC to implement
certain agreed-upon removal measures to address contamination at
the Property. Those measures will include retaining the existing
building and providing and maintaining asphalt parking areas, to pro-
vide a cap over contaminated soil. Ballroom, LLC will agree to pro-
vide access to the Property for any additional investigation and
removal or remedial actions required, and to implement any insti-
tutional or engineering controls that may be necessary. Ballroom,
LLC intends to completely rehabilitate and renovate the existing
building to provide a full-service ballroom dance instruction, com-
petition, recreational facility.

DEQ’s Prospective Purchaser Program was created in 1995 through
amendments to the state’s Environmental Cleanup Law. The Prospec-
tive Purchaser Agreement is a tool that facilitates the cleanup of con-
taminated property and encourages property transactions that
would otherwise not likely occur because of the liabilities associat-
ed with purchasing a property with existing contamination. DEQ has
approved 82 Prospective Purchaser Agreements throughout the State
since the program began.

The proposed Consent Judgment will provide Ballroom, LLC as

the new owner with a release from liability for claims by the State
of Oregon under ORS 465.255 relating to historical releases of haz-
ardous substances at or from the site. The proposed Consent Judg-
ment will also provide Ballroom, LLC with protection from poten-
tial contribution actions by third parties for recovery of remedial
action costs associated with historical releases at or from the Prop-
erty. DEQ retains all existing rights it may have as to all other par-
ties potentially liable for the releases.
HOW TO COMMENT: Written comments concerning the pro-
posed Consent Judgment should be sent to Charlie Landman at DEQ
Headquarters, 811 SW 6th Avenue, Portland, Oregon 97204. Com-
ments must be received by DEQ by 5:00 pm June 30, 2006. Ques-
tions may be directed to Mr. Landman at that address or by calling
(503) 229-6461. The proposed Consent Judgment and DEQ file on
the Property may be reviewed at DEQ’s Northwest Region office in
Portland by contacting Henning Larsen Coates at (503) 229-5527.

Upon written request by ten or more persons, or by a group hav-
ing ten or more members, a public meeting will be held to receive
verbal comments on the proposed Consent Judgment.

THE NEXT STEP: DEQ will consider all public comments. A final
decision concerning the proposed Consent Judgment will be made
after consideration of public comments.

A CHANCE TO COMMENT ON
PROPOSED RECOMMENDATION FOR
NO FURTHER ACTION FOR THE FORMER
MARION COUNTY PAVING MATERIAL
PLANT SITE IN SALEM

Oregon Department of Environmental Quality (DEQ) invites public
comment on a proposed No Further Action finding for a cleanup of
petroleum hydrocarbon contamination in soil and documentation of
solvent contamination in groundwater at the Former Marion County
Paving Material Plant Site, located at 1300 Front Street NE in Salem.

DEQ has completed an environmental review of the investigation
and cleanup of petroleum hydrocarbon contamination at the Former
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Marion County Paving Material Plant Site. The paving material plant
had been previously operating at this location since about 1920.
Diesel and oil contamination found at the site is thought to be the
result of the spillage along a former railroad spur line, and/or leaks
from former above-ground storage tanks that occurred between 1920
and the late 1940s. Food processing operations have been on-going
at the site from the 1920s until the present.

All contamination exceeding the site-specific risk-based cleanup
concentrations for petroleum hydrocarbons, and related compounds
had been removed from the excavation, with the exception of a small
remnant of tar and soil left under the asphalt-paved truck lane at the
northwest corner of the property. All areas of soil containing the high
concentrations of diesel and oil were successfully removed from the
site.

The final excavation measured about 110 feet long by 50 feet wide,
and was up to 9 feet deep. 920 tons, or about 657 cubic yards of con-
taminated soil have been removed from the excavation and accept-
ed by Riverbend Landfill.

During the course of the site investigation, low levels of the solvent
tetrachloroethylene (PCE) were found in the groundwater under the
site. No source for the substance has been found. The potential for
ingestion, dermal contact, and inhalation exposures for a hypotheti-
cal off-site resident and on-site industrial workers to PCE is unlike-
ly. The low levels of the solvent contamination leaving the site to the
northwest are in an area of steep Willamette River bank where it is
unlikely that there will be residents or workers to be potentially
exposed to contamination off-site or in the aquifer underlying the site.

The PCE concentration in groundwater has been measured to be 6.4
micrograms per liter near the downgradient property boundary
approximately 120 yards from the Willamette River. It is probable
that any PCE from the attenuated plume reaching the river would be
diluted to levels that are below safe drinking water levels.

The Locality of the Facility for which the No Further Action rec-
ommendation applies for this property can be found on Figure 4 of
the DEQ Staff Report, dated May 14, 2006.

Project documents for this site are available for public review at
DEQ’s Eugene office, 1102 Lincoln St., Suite 210, Eugene 97401.
Contact the file specialist at (541) 686-7838 or 1-800-844-8467 (toll-
free in Oregon) for an appointment. Please send written comments
to Norman Read, at the listed above address or via email at
read.norm@deq.state.or.us. DEQ must receive written comments by
5 p.m., June 30, 2006.

EXTENSION OF OPPORTUNITY
FOR PUBLIC COMMENT, PROPOSED PARTIAL
NO FURTHER ACTION DETERMINATION
FORMER WEYERHAEUSER CONTAINERBOARD
MILL, NORTH BEND, OREGON

COMMENTS DUE: July 3, 2006

PROJECT LOCATION: Trans Pacific Lane, North Bend, Oregon,
97459

PROPOSAL: The Department of Environmental Quality (DEQ) is
extending an opportunity for the public to comment on DEQ’s rec-
ommendation that no further investigation or cleanup action is
required for contaminated soil and groundwater for selected areas at
the former Weyerhaeuser Containerboard Mill in North Bend. The
reason for the extension is to accommodate a request made by a num-
ber of interested parties who would like to obtain more information
about how DEQ arrived at its recommendation.

In addition, the extension will allow the public to obtain more infor-
mation on the environmental condition and regulatory status of two
areas that are excluded from DEQ’s determination: the on-site indus-
trial landfill area, and the former wastewater treatment system (con-
sisting of two settling basins located on the main mill site and the
large former lagoon located on the North Spit). Additional closure
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work will be needed at these locations before the site’s DEQ Water
Quality and Solid Waste permits can be terminated.
HIGHLIGHTS: The mill site was originally developed as a sulfite
process pulp and paper mill by the Menasha Wooden Ware Corpo-
ration (Menasha) in 1961, and Weyerhaeuser acquired the mill from
Menasha in 1981. In 1995, Weyerhaeuser ceased pulp mill opera-
tions, and the facility was operated as a 100 percent recycle paper
mill until it was closed in 2003. Since 2003, Weyerhaeuser has been
decommissioning the facility and preparing the property for future
alternative uses and possible sale.

Over the years, Weyerhaeuser has conducted numerous investiga-
tions and cleanups associated with leaks and spills of hazardous sub-
stances that occurred as a part of their ongoing mill operations. To
evaluate whether any these areas still contained residual contami-
nation that exceeded DEQ’s cleanup standards, Weyerhaeuser con-
ducted an extensive evaluation of environmental conditions within
the main mill complex, the southern portion of Jordan Point, and the
“Ingram Yard” property (located west of the main mill complex).
During the summer of 2005, and after obtaining DEQ approval for
their investigation scope of work, Weyerhaeuser sampled known
and/or potentially contaminated areas of the site. Following the
investigation, Weyerhaeuser excavated and removed 700 tons (about
50 dump-truck loads) of contaminated soil from the site and disposed
it at an approved off-site landfill.

The site’s post-remediation residual contamination levels were

compared to DEQ’s standards set to protect human health and the
environment for industrial sites. After reviewing these post-cleanup
results, DEQ has concluded that there are no significant remaining
human health or ecological risks associated with the historical releas-
es of hazardous substances in soil and groundwater at the site. There-
fore, DEQ has recommended that no further investigation or reme-
diation is needed for environmental impacts from the facility’s
operations, but excludes the currently permitted landfill and waste-
water operations from their recommendation.
HOW TO COMMENT: The project files may be reviewed by
appointment at DEQ’s Coos Bay office, 381 N. Second St, Coos Bay,
Phone: (541) 269-2721; and at DEQ’s Eugene office, 1102 Lincoln
Street, Suite 210, Eugene, Phone: (541)-686-7838. The TTY num-
ber for the hearing impaired in Eugene is 541-687-5603.

Key project documents also are available at DEQ’s web page for
this project: http://www.deq.state.or.us/wr/LocalProjects/Weyco
NB.htm

Please direct any questions or comments about this pending deci-
sion to: Bill Mason, DEQ project manager; 1102 Lincoln St, Ste 210,
Eugene, OR 97401-3299; (541) 687-7427 (direct) or (800) 847-8467
(toll free in Oregon); email: mason.bill@deq.state.or.us

A public meeting will be held to provide the public with the oppor-
tunity to ask DEQ questions about the project, and for DEQ to
receive written or oral comments regarding DEQ’s recommendation.
The location and date for the public meeting will be announced in
the local newspaper.

THE NEXT STEP: DEQ will consider all public comments before
taking final action on this matter.

PROPOSED APPROVAL OF CLEANUP AT
GRANT WAREHOUSE

COMMENTS DUE: June 30, 2006

PROJECT LOCATION: Grant Warehouse, 3368 NE Martin
Luther King, Jr. Boulevard, Portland, Oregon

PROPOSAL: Pursuant to ORS 465.320 the Department of Envi-
ronmental Quality (DEQ) invites public comment on the no further
action recommendation for the Grant Warehouse site.
HIGHLIGHTS: In the past the Grant Warehouse property was host
to a number of different businesses, including an automobile repair
shop and tire store, a smokehouse/sausage factory, and a service sta-
tion. From 1980 to 1998 Erwin Grant used the location to recover
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precious metals from ore, liquids and process wastes from other facil-
ities. In October 1998, numerous chemical and waste containers, as
well as debris, were discovered on the property. Portland Fire Bureau
and DEQ inspectors found thousands of chemicals, including cor-
rosives, oxidizers, flammable/explosives, and dusts containing very
high levels of lead. The U.S. EPA took lead in removing the wastes
and conducted a time-critical removal action and site investigation
between November, 1998 and February, 1999. The EPA removed and
disposed of 54,490 pounds of chemicals, 6,445 pounds of non-spec-
ified materials, 702 cubic yards of hazardous waste debris and 610
cubic yards of non-hazardous debris. In January, 2004, Portland
Development Commission (PDC) acquired the property from Erwin
Grant through a prospective purchaser agreement (PPA) with EPA.
PDC proceeded with additional investigation and cleanup of the site
under DEQ oversight. PDC performed additional investigative activ-
ities and removed an additional 70-gallons of hazardous materials,
20 cubic yards and 33,300 pounds of hazardous waste debris, 32 tons
of non-hazardous debris, and 60 tons and eleven cubic yards of con-
taminated soil from the site. Confirmation soil sampling and a site-
specific risk evaluation has demonstrated that residual contamination
is below cleanup levels developed for residential use. DEQ is there-
fore proposing a no further action (NFA) determination for the site
with no restrictions on future site use.

HOW TO COMMENT: The project file is available for public
review. To schedule an appointment, contact Dawn Weinberger at
503-229-6729. The DEQ contact for this project is Mike Greenburg,
503-229-5153. Written comments should be sent to the DEQ contact
at the Department of Environmental Quality, Northwest Region,
2020 SW Fourth Avenue, Suite 400, Portland, OR 97201 by June 30,
2006. A public meeting will be held to receive verbal comments if
requested by 10 or more people or by a group with a membership of
10 or more. Please notify DEQ if you need copies of written mate-
rials in an alternative format (e.g., Braille, large print, etc.). To make
these arrangements, contact DEQ Office of Communication and Out-
reach at 503-229-5317. Additional information is also available at:
http://www.deq.state.or.us/news/publicnotices/

NO FURTHER ACTION DETERMINATION
FOR BLOCK 34 AT PACIFIC RICHLAND SITE,
PORTLAND, OREGON

PROJECT LOCATION: 3510 SW Bond Avenue

Pursuant to Oregon Revised Statute (ORS) 465.320, the Oregon
Department of Environmental Quality (DEQ) is issuing this notice
regarding the final determination that no further action (NFA) is
required on Block 34 of the Pacific Richland site (within the South
Waterfront Development District) Portland, Oregon. The property re-
development plan is for mixed urban residential/commercial use.

The larger Pacific Richland site, currently being developed for
urban residential and commercial use, had past uses including grav-
el crushing and concrete production operations from the 1930s
through the 1980s. Ancillary facilities included a paint operation and
vehicle maintenance operation. Currently, the site is clear of any
structures and is awaiting re-development.

Other Blocks within the Pacific Richland site will be issued no fur-
ther action (NFA) determinations as the excavations are completed
in accordance with DEQ-approved Soil Management Plan, South
Waterfront Central District, Portland, Oregon, dated February 3,
2004 and addendums to the soil management plan.

Excavation at Block 34 for development was conducted between
November 2005 and March 2006 to prepare the site for development.
Site investigations identified limited areas of petroleum hydrocarbon
contaminated soil near Block 34. These areas were removed during
both isolated removal actions and excavation activities for proper-
ty development. The excavation activities were conducted in accor-
dance with the DEQ-approved soil management plan. Groundwater
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monitoring did not show impacts to groundwater that pose a risk to
human health or the environment.

Based on this information, DEQ has concluded that Block 34 of the
Pacific Richland site does not pose an unacceptable risk to public
health or the environment. No further action is required at Block 34
of the Pacific Richland site by current or future owners under Ore-
gon Environmental Cleanup Law, ORS 465.200 et seq., unless new
or previously undisclosed information becomes available.
INFORMATION: The Staff Report, ICP Agreement, and the
administrative record for the site are available for public review by
appointment at DEQ’s Northwest Region Office. For scheduling an
appointment please call (503) 229-6729. For additional information,
contact DEQ Project Manager, Chris Kaufman at (503) 229-5614 or
by email at kaufman.chris @deq.state.or.us
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Notices of Proposed Rulemaking and Proposed
Rulemaking Hearings

The following agencies provide Notice of Proposed Rulemaking
to offer interested parties reasonable opportunity to submit data or
views on proposed rulemaking activity. To expedite the rulemaking
process, many agencies have set the time and place for a hearing in
the notice. Copies of rulemaking materials may be obtained from the
Rules Coordinator at the address and telephone number indicated.

Public comment may be submitted in writing directly to an agency
or presented orally or in writing at the rulemaking hearing. Written
comment must be submitted to an agency by 5:00 p.m. on the Last
Day for Comment listed, unless a different time of day is specified.
Written and oral comments may be submitted at the appropriate time
during a rulemaking hearing as outlined in OAR 137-001-0030.

Agencies providing notice request public comment on whether
other options should be considered for achieving a proposed admin-
istrative rule’s substantive goals while reducing negative economic
impact of the rule on business.

In Notices of Proposed Rulemaking where no hearing has been set,
a hearing may be requested by 10 or more people or by an associa-
tion with 10 or more members. Agencies must receive requests for
a public rulemaking hearing in writing within 21 days following
notice publication in the Oregon Bulletin or 28 days from the date
notice was sent to people on the agency mailing list, whichever is
later. If sufficient hearing requests are received by an agency, notice
of the date and time of the rulemaking hearing must be published in
the Oregon Bulletin at least 14 days before the hearing.

*Auxiliary aids for persons with disabilibities are available upon
advance request. Contact the agency Rules Coordinator listed in the
notice information.

Appraiser Certification and Licensure Board
Chapter 161

Rule Caption: General housekeeping, update USPAP requirement
and adoption of qualifications for supervising appraisers and
endorsement thereof.

Date: Time:
7-13-06 9 am.

Location:

Parks & Rec. Dept.

725 Summer St. NE

Rm. 124A

Salem, OR

Hearing Officer: Craig Zell

Stat. Auth.: ORS 183.355(1)(a), ORS 674.305(7) & ORS
674.310(2)

Other Auth.: Title XI of the Federal Financial Reform, Recovery
and Enforcement Act of 1989 (12 USC 3310 et seq.)

Stats. Implemented: ORS 674.305(7) & 674.310(2)

Proposed Adoptions: 161-010-0085

Proposed Amendments: 161-001-0005, 161-002-0000, 161-010-
0010, 161-010-0080, 161-015-0090, 161-020-0055, 161-020-0110,
161-020-0150, 161-025-0025, 161-025-0060, 161-030-0000, 161-
050-0030

Last Date for Comment: 7-13-06, close of hearing

Summary: Proposed addition to Oregon Administrative Rules Chap-
ter 161, Division 10 regarding prerequisite experience and education
requirements for supervising appraiser endorsement; and proposed
changes to Division 1 regarding model rules of procedure, Division
2 regarding definitions; Division 10 regarding renewal procedures
and appraiser assistant registration requirements, Division 15 regard-
ing examination process; Division 20 regarding educational cours-
es, requirements and providers, Division 25 regarding scope of prac-
tice for supervising appraisers and appraisal standards and USPAP,
Division 30 regarding criminal background, and Division 50 regard-
ing display of a certificate or license.

Rules Coordinator: Karen Turnbow

Address: Appraiser Certification and Licensure Board, 1860
Hawthorne Ave NE, Suite 200, Salem, OR 97303

Telephone: (503) 485-2555
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Board of Examiners of Nursing Home Administrators
Chapter 853

Rule Caption: Clarifies guidelines and provides greater flexibility
in the AIT program; incorporates needed housekeeping changes.
Date: Time: Location:
7-12-06 9 a.m. 800 NE Oregon St., Ste. 445
Portland, OR 97232
Hearing Officer: Rob Hays, Board Chair
Stat. Auth.: ORS 678.820
Stats. Implemented: ORS 678.730, 678.740, 678.760, 678.770,
678.775 & 678.780
Proposed Amendments: 853-010-0010, 853-010-0015, 853-010-
0060
Last Date for Comment: 6-23-06
Summary: Revisions to OAR 853-010-0010 and 853-010-0015 are
primarily housekeeping changes needed to update the examination
fee, remove outdated language, and to reorganize information by
relocating some areas to 853-010-0060. Revisions to OAR 853-010-
0060 are to clarify the Administrator-in-Training (AIT) program
requirements and expectations while incorporating greater flexibil-
ity into the program, to remove outdated language, and to reorgan-
ize subsections in order to provide a logical flow of information.
Rules Coordinator: Janet Bartel
Address: Board of Examiners of Nursing Home Administrators, 800
NE Oregon St., Suite 407, Portland, OR 97232
Telephone: (971) 673-0196
Board of Medical Examiners
Chapter 847

Rule Caption: Amend procedural rules.

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 183.335, 183.341 & 677.275
Proposed Amendments: 847-001-0000, 847-001-0005, 847-001-
0015, 847-001-0020, 847-001-0025

Last Date for Comment: 6-21-06

Summary: The proposed rules clarify that prior to adoption, amend-
ment or repeal of any permanent rule adopted on or after January 1,
2006, the Board shall provide notice to persons specified in ORS
183.335(15) at least 49 days before the effective date of the rule,
establish that the Board adopts the Model Rules for Contested Cases
of the Attorney General in effect on January 1, 2006, and add that
the requestor of a late request for hearing has a right to a hearing to
dispute facts contained in the explanation as to why the request for
hearing was late or the accuracy of the reason that the request for
hearing was late.

Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#620, Portland, OR 97201

Telephone: (971) 673-2713

ecccccccoe

Rule Caption: Eliminate six licensing fees.

Stat. Auth.: ORS 667.265

Stats. Implemented: ORS 667.265

Proposed Amendments: 847-005-0005

Last Date for Comment: 6-21-06

Summary: The proposed rule amendment eliminates the following
six licensing fees: name change, name change limited license, reis-
sue certificate of registration, duplicate wallet license, duplicate wall
license, and certificate of grades.

Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#620, Portland, OR 97201

Telephone: (971) 673-2713

Rule Caption: Create rules for office-based surgery or procedures.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.085, 677.097 & 677.265
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Proposed Adoptions: 847-017-0000, 847-017-0005, 847-017-
0010, 847-017-0015, 847-017-0020, 847-017-0025, 847-017-0030,
847-017-0035, 847-017-0040

Last Date for Comment: 6-21-06

Summary: The proposed rules establish definitions related to and
requirements for office-based surgery or procedures in the areas of
patient safety, selection of procedures and patients, patient medical
records, discharge evaluation, emergency care and transfer protocols,
quality assessment, and facility administration and equipment.
Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#620, Portland, OR 97201

Telephone: (971) 673-2713

ecccccccos

Rule Caption: Amend scope of practice for EMTs.

Stat. Auth.: ORS 682.245

Stats. Implemented: ORS 682.245

Proposed Amendments: 847-035-0030

Last Date for Comment: 6-21-06

Summary: The proposed rule change defines a cuffed pharyngeal
device under the EMT-B scope of practice, removes the specifica-
tion of 1:10,000 from epinephrine under the EMT-I scope of prac-
tice, and moves EKG monitoring and interpretation from the EMT-
P to the EMT-I scope of practice.

Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#620, Portland, OR 97201

Telephone: (971) 673-2713

ecccccccos

Rule Caption: Establish one member of Diversion Program
Supervisory Council is a public member.

Stat. Auth.: ORS 677.677

Stats. Implemented: ORS 292.495 & 677.615

Proposed Adoptions: 847-065-0000

Last Date for Comment: 6-21-06

Summary: The proposed rule clarifies that one of the members of
the Diversion Program Supervisory Council is a public member and
that the public member represents health consumers.

Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#0620, Portland, OR 97201

Telephone: (971) 673-2713

Rule Caption: Specify requirement to pass open-book exam and
documents to be submitted for acupuncture licensure.

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.265 & 677.759

Proposed Adoptions: 847-070-0022

Proposed Amendments: OAR 847-070-0016, 847-070-0019
Last Date for Comment: 6-21-06

Summary: The proposed rules renumber the sections of OAR 847-
070-0016 to be consistent with the administrative rule numbering
system, make minor language changes to establish parallelism in the
rule language, add the requirement that an applicant for acupuncture
license pass an open-book examination, and specify the documents
to be submitted for licensure as an acupuncturist.

Rules Coordinator: Diana M. Dolstra

Address: Board of Medical Examiners, 1500 SW 1st Ave., Suite
#620, Portland, OR 97201

Telephone: (971) 673-2713

ecccccccos

Board of Tax Practitioners

Chapter 800
Rule Caption: OAR 800-025-0040 — Designated Consultants.
Date: Time: Location:
6-29-06 9 am. 3218 Pringle Rd. SE, #120

Salem, OR 97302
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Hearing Officer: Monica J. Leisten
Stat. Auth.: ORS 673.605, 673.740 & 673.990
Stats. Implemented: ORS 673.605, 673.740 & 673.990
Proposed Amendments: 800-025-0040
Last Date for Comment: 6-29-06, 5 p.m.
Summary: The proposed amendments to OAR 800-025-0040 were
recommended by the Board’s Rules Advisory Committee and are for
general “housekeeping” and “maintenance’ as well as to change lan-
guage to better reflect the “norm” in industry standards and the prac-
tices of other state agencies.
Rules Coordinator: Monica J. Leisten
Address: Board of Tax Practitioners, 3218 Pringle Rd. SE, # 120,
Salem, OR 97302
Telephone: (503) 378-4034

Construction Contractors Board

Rule Caption: Update/correct cite references.

Stat. Auth.: ORS 183.310 - 183.500, 670.310, 701.085, 701.235,
701.350, 701.355 & 701.992

Other Auth.: Ch. 432 OL 2005

Stats. Implemented: ORS 87.093, 279C.590, 701.005, 701.055,
701.072, 701.075, 701.077, 701.078, 701.100, 701.135, 701.175,
701.227,701.350, 701.355 & 701.992

Proposed Amendments: 812-002-0537, 812-005-0210, 812-005-
0800, 812-006-0012, 812-006-0015, 812-006-0030, 812-008-0020
Last Date for Comment: 6-20-06

Summary: OAR 812-002-0537, 812-005-0210, 812-005-0800, 812-
006-0012, 812-006-0015, 812-006-0030 and 812-008-0020 are
amended to update/correct the cite references.

Rules Coordinator: Catherine Dixon

Address: Construction Contractors Board, 700 Summer St. NE,
Suite 300, Salem, OR 97310

Telephone: (503) 378-4621, ext. 4077

Department of Administrative Services,
Budget and Management Division
Chapter 122

Rule Caption: Modify rule defining a financing agreement and
adjusting charges.

Stat. Auth.: ORS 283.085 - 283.092

Stats. Implemented:

Proposed Amendments: 122-070-0010, 122-070-0030, 122-070-
0080

Last Date for Comment: 7-14-06, 5 p.m.

Summary: Amends rule defining a financing agreement under ORS
283.085 - 283.092 and adjusts the fees that the Capital Investment
Section may charge for initiating certain agreements.

Rules Coordinator: Kristin Keith

Address: Department of Administrative Services, Budget and Man-
agement Division, 155 Cottage St. NE U90, Salem, OR 97301
Telephone: (503) 378-2349, ext. 325

Department of Consumer and Business Services,
Building Codes Division
Chapter 918

Rule Caption: Implements HB 2181 by standardizing license
application process, continuing education course and instructor
approval process.

Date: Time: Location:
6-20-06 9:30 a.m. 1535 NW Edgewater St.
Salem, OR

Hearing Officer: Chris Huntington

Stat. Auth.: ORS 455.117

Stats. Implemented: ORS 455.117

Proposed Adoptions: Rules in 918-030, 918-035
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Proposed Amendments: Rules in 918-030, 918-225, 918-282, 918-
283, 918-400, 918-695

Proposed Repeals: 918-225-0680, 918-225-0685, 918-225-0900 —
918-225-0970, 918-282-0335, 918-283-0000 — 918-283-0070, 918-
695-0010, 918-695-0200 — 918-695-0390

Proposed Ren. & Amends: 918-030-0030 to 918-030-0410, 918-
030-0100 to 918-030-0910, 918-030-0200 to 918-030-0920

Last Date for Comment: 6-20-06, 5 p.m.

Summary: These rules implement HB 2181. The rules standardize
the license application processes, including license renewal cycles,
provide a grace period for persons who fail to renew their licenses
by the renewal date and establish criteria for retaking of failed exam-
inations, approving continuing education courses and instructors, and
establishing continuing education requirements for licensees.
Rules Coordinator: Dodie Wagner

Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97310

Telephone: (503) 373-7438

ecccccccoe

Rule Caption: Implementation of Phase One of HB 2180 to prior-
itize elevator inspection frequency based on life/safety criteria.

Date: Time: Location:
6-20-06 10:30 a.m. 1553 NW Edgewater St.
Salem, OR

Hearing Officer: Mirjanna Trifunovic
Stat. Auth.: ORS 455.117
Stats. Implemented: ORS 455.117
Proposed Adoptions: 918-400-0665
Proposed Amendments: Rules in 918-400
Last Date for Comment: 6-20-06, 5 p.m.
Summary: In this phase of implementing HB 2180, elevator inspec-
tion frequency will shift to a one- and two-year elevator inspection
cycle. Elevators are currently inspected annually. Under the proposed
rules, they will be inspected either annually or biennially, as estab-
lished by the division in Table 1-A of the rules. These rules also
establish criteria for setting elevator inspection intervals and clari-
fy accessibility for inspectors.
Rules Coordinator: Dodie Wagner
Address: Department of Consumer and Business Services, Building
Codes Division, PO Box 14470, Salem, OR 97310
Telephone: (503) 373-7438
Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Rulemaking relating to regulation of insider trading
and proxy voting for domestic insurers.

Date: Time: Location:
6-27-06 2 p.m. Conference Rm. E
(basement)
350 Winter St. NE
Salem, OR

Hearing Officer: Lewis Littlehales

Stat. Auth.: ORS 731.244, 732.415, 732.420, 732.430, 732.435,
732.445,732.450 & 732.455

Stats. Implemented: ORS 732.415, 732.420 - 732.455

Proposed Adoptions: 836-024-0004, 836-024-0008, 836-024-
0033, 836-024-0038, 836-024-0039, 836-024-0100 — 836-024-0220
Proposed Amendments: 836-024-0003 — 836-024-0055
Proposed Repeals: 836-024-0011, 836-024-0013, 836-024-0016 —
836-024-0052

Last Date for Comment: 7-6-06

Summary: This rulemaking proposes to adopt rules that implement
Oregon statutes governing insider trading of equity securities of
domestic stock insurers (ORS 732.420 to 732.455). Regulation of
insider trading protects share-issuing insurers and their shareholders
by enabling an insurer to recover profits obtained by an insider
because of unfair use of information gained by reason of being an
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insider. This rulemaking also proposes to amend Insurance Division
rules governing proxies, consents and authorization relating to
domestic insurers.

Rules Coordinator: Sue Munson

Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Rm. 440, Salem, OR 97301
Telephone: (503) 947-7272

ecccccccoe

Rule Caption: Rulemaking, Mandated Benefit for Mental or
Nervous Conditions and Chemical Dependency, Group Health
Insurance.
Date:
6-26-06

Location:

Conference Rm. 260

350 Winter St. NE

Salem, OR

Hearing Officer: Lewis Llttlehales

Stat. Auth.: ORS 731.244, 743.556 & 743.858

Stats. Implemented: ORS 743.556 & 743.858

Proposed Adoptions: 836-053-1404, 836-053-1405

Proposed Amendments: 836-053-1325, 836-053-1330

Proposed Repeals: 836-052-0220 — 836-052-0245

Last Date for Comment: 7-6-06

Summary: This rulemaking implements the statute (ORS 743.556)
that requires group health insurance policies to cover expenses aris-
ing from treatment for chemical dependency and mental or nervous
conditions. That statute was amended in 2005 to require that the cov-
erage be provided “at the same level as, and subject to limitations no
more restrictive than, those imposed on coverage or reimbursement
of expenses arising from treatment for other medical conditions.”
Rules Coordinator: Sue Munson

Address: Department of Consumer and Business Services, Insurance
Division, 350 Winter St. NE, Rm. 440, Salem, OR 97301
Telephone: (503) 947-7272

Time:
1 p.m.

Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Rule Caption: Propose to adopt Federal OSHA corrections and
technical amendments to General Industry, Construction, and
Maritime.
Stat. Auth.: ORS 654.025(2) & 656.726(4)
Stats. Implemented: 654.001 - 654.295
Proposed Amendments: 437-002-0080, 437-002-0100, 437-002-
0120, 437-002-0220, 437-002-0300, 437-002-0340, 437-002-0360,
437-003-0001, 437-005-0001
Last Date for Comment: 6-26-06
Summary: Oregon OSHA proposes to adopt Federal OSHA changes
as they appear in the April 3, 2006 Federal Register. These revisions
include updating references and removing obsolete effective dates
and startup dates from existing rules in General Industry, Construc-
tion, and Maritime Activities.

Please visit our web site www.orosha.org

Click “Rules & Laws” in the left vertical column and view our
proposed, adopted, and final rules.
Rules Coordinator: Sue C. Joye
Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882
Telephone: (503) 947-7449

Rule Caption: Propose to adopt Federal OSHA’s changes to Roll-
Over Protective Structures (ROPS) in Construction.

Stat. Auth.: 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001 - 654.295

Proposed Amendments: 437-003-0001

Last Date for Comment: 6-26-06

Summary: Oregon OSHA proposes to adopt Federal OSHA amend-
ments to Roll-Over Protective Structures (ROPS) in Construction as
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they appear in the Federal Registers dated December 29, 2005 and
February 28, 2006. This rulemaking reinstates the original con-
struction standards that had been replaced in 1996 with references
to national consensus standards for testing ROPS.

The rule restores impact testing for protective frames on wheel-
type tractors and an additional cold-temperature testing option under
the construction standard. This rule also contains minor plain lan-
guage revisions that will improve comprehension and compliance
with the standards.

Note: Federal OSHA also included the amendments in agriculture.
OR-OSHA already proposed changes to Division 4, Agriculture last
month.

Please visit our web site www.orosha.org

Click “Rules & Laws” in the left vertical column and view our
proposed, adopted, and final rules.

Rules Coordinator: Sue C. Joye
Address: Department of Consumer and Business Services, Oregon
Occupational Safety and Health Division, 350 Winter St. NE , Salem,
OR 97301-3882
Telephone: (503) 947-7449
Department of Environmental Quality
Chapter 340

Rule Caption: Portland-Vancouver and Salem Ozone Maintenance
Plan and Supporting Rule Revisions.

Date: Time: Location:

7-11-06 1:30 DEQ Salem Office
750 Front St., Suite 120
Salem, OR

7-11-06 6:30 DEQ Rm. 3A

811 SW Sixth Ave.

Portland, OR
Hearing Officer: Rachel Sakata, DEQ
Stat. Auth.: ORS 468, 468A, 468.020 & 468A.025
Other Auth.: Federal Clean Air Act
Stats. Implemented: ORS 468A.025, 468A.035 & 468A.363
Proposed Amendments: 340-018-0030, 340-200-0040, 340- 202-
0090, 340-204-0010, 340-204-0030, 340-204-0040, 340-224-0050,
340-224-0060, 340-225-0090, 340-232-0010, 340-232-0020, 340-
242-0010, 340-242-0020, 340-242-0030, 340-242-0040, 340-242-
0050, 340-242-0070, 340-242-0080, 340-242-0090, 340-242-0110,
340-242-0120, 340-242-0180, 340-242-0190, 340-242-0200, 340-
242-0210, 340-242-0220, 340-242-0240, 340-242-0260, 340-242-
0270, 340-242-0280, 340-242-0400, 340-242-0410, 340-242-0420,
340-242-0430, 340-242-0440
Proposed Repeals: 340-242-0100, 340-242-0130
Last Date for Comment: 7-14-06, 5 p.m.
Summary: The Oregon Department of Environmental Quality
(DEQ) is updating the clean air plan for maintaining compliance with
the federal 8-hour ozone ambient air quality standard in the Portland
area, and developing a maintenance plan for the Salem area, as
required by the federal Clean Air Act. This rulemaking also proposes
to update DEQ’s rules to reflect the federal ozone ambient air qual-
ity standard, designate Salem as an ozone “maintenance” area under
state rules, modify Salem’s new source review requirements for new
and expanding major industry, modify Portland-area rules regarding
Employee Commute Options, update rules for the Industrial Emis-
sion Management program in Portland, and make housekeeping
changes to clarify the spelling of the Salem-Keizer Area Trans-
portation Study air quality area.

To submit comments or request additional information, please
contact Marianne Fitzgerald at the Department of Environmental
Quality (DEQ), 811 SW Sixth Avenue, Portland, Oregon 97204, toll
free in Oregon at 800-452-4011 or (503) 229-5946, or at fitzgerald.
marianne @deq.state.or.us, or by fax (503) 229-5675, or visit DEQ’s
website http://www.deq.state.or.us/news/publicnotices/

Rules Coordinator: Larry McAllister

Oregon Bulletin

13

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204
Telephone: (503) 229-6412

ecccccccoe

Rule Caption: Adoption of Utility Mercury Rule and Other Federal
Air Quality Regulations.
Date: Time:
6-19-06 3 p.m.

Location:

811 SW Sixth Ave.

Rm. 3A

Portland, OR 97204

Columbia Gorge

Community College

400 E. Scenic Dr.

Bldg. 3, Third Flr.

The Dalles, OR

The Riverfront Center

Port of Morrow

2 Marine Dr.

Boardman, OR

Hearing Officer: Gregg Lande, Larry Calkins, Mark Fisher

Stat. Auth.: ORS 468.020 & 468A.310

Stats. Implemented: ORS 468A.025

Proposed Adoptions: 340-228-0600, 340-228-0602, 340-228-
0604, 340-228-0606, 340-228-0608, 340-228-0610, 340-228-0612,
340-228-0614, 340-228-0616, 340-228-0618, 340-228-0620, 340-
228-0622, 340-228-0624, 340-228-0626, 340-228-0628, 340-228-
0630, 340-228-0632, 340-228-0634, 340-228-0636, 340-228-0638,
340-228-0640, 340-228-0644, 340-228-0646, 340-228-0650, 340-
228-0652, 340-228-0654, 340-228-0658, 340-228-0660, 340-228-
0662, 340-228-0664, 340-228-0666, 340-228-0668, 340-228-0670,
340-228-0672, 340-228-0674, 340-228-0676, 340-230-0359, 340-
230-0500, 340-230-0502, 340-230-0504, 340-230-0506, 340-230-
0508, 340-230-0510, 340-230-0512, 340-230-0514, 340-230-0516,
340-230-0518, 340-230-0520, 340-230-0522, 340-230-0524, 340-
230-0526, 340-230-0528, 340-230-0530, 340-230-0532, 340-230-
0534, 340-230-0536, 340-230-0538, 340-230-0540, 340-230-0542,
340-230-0544, 340-230-0546, 340-230-0548, 340-230-0550, 340-
230-0552, 340-230-0554, 340-230-0556, 340-230-0558, 340-230-
0560, 340-230-0562, 340-230-0564, 340-230-0566, 340-230-0568,
340-230-0570, 340-230-0572, 340-230-0574, 340-230-0576, 340-
230-0578, 340-230-0580, 340-230-0582, 340-230-0584, 340-230-
0586, 340-230-0588, 340-230-0590, 340-230-0592, 340-230-0594,
340-230-0596, 340-230-0598, 340-230-0599

Proposed Amendments: 340-228-0300, 340-230-0010, 340-230-
0020, 340-230-0300, 340-230-0310, 340-238-0040, 340-238-0060,
340-244-0030, 340-244-0040

Last Date for Comment: 6-26-06

Summary: The Oregon Department of Environmental Quality
(DEQ) is proposing that the Environmental Quality Commission
(EQC) adopt recent revisions to the National Emission Standards for
Hazardous Air Pollutants (NESHAP), New Source Performance
Standards (NSPS), and the list of hazardous air pollutants (HAP).
DEQ also proposes that the EQC adopt standards that implement the
new federal Clean Air Mercury Rule (CAMR), the new federal emis-
sion guidelines for solid waste incineration units, and the amended
federal emission guidelines for municipal waste combustors. Adop-
tion by the EQC will ensure that Oregon remains consistent with the
federal requirements.

To submit comments or request additional information, please
contact Jerry Ebersole at the Department of Environmental Quality
(DEQ), 811 SW Sixth Ave, Portland, OR 97124, toll free in Oregon
at 800-452-4011 or 503-229-6974, or at EBERSOLE.Gerald @deq.
state.or.us, or by fax 503-229-5675, or visit DEQ’s website
http://www.deq.state.or.us/news/publicnotices/

Rules Coordinator: Larry McAllister

Address: Department of Environmental Quality, 811 SW Sixth Ave.,
Portland, OR 97204

Telephone: (503) 229-6412

6-20-06 7 p.m.

6-21-06 7 p.m.
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Department of Fish and Wildlife
Chapter 635

Rule Caption: Commercial and Recreational Gear and Harvest
Regulations for the Razor Clam Fishery.
Date: Time: Location:
7-7-06 8 a.m. 600 N Evans St.

McMinnville, OR 97128
Hearing Officer: ODFW Commission
Stat. Auth.: ORS 506.036, 506.109, 506.119, 506.129, 496.012,
496.138 & 496.162
Stats. Implemented: ORS 506.036, 506.109, 506.119, 506.129,
496.012, 496.138 & 496.162
Proposed Adoptions: Rules in 635-005, 635-039
Proposed Amendments: Rules in 635-005, 635-039
Proposed Repeals: Rules in 635-005, 635-039
Last Date for Comment: 7-7-06
Summary: Establish requirements that would standardize harvest
methods for the commercial and recreational razor clam fishery by
prohibiting the use of the clam gun/tube for commercial harvest
methods and define the minimum diameter of a recreational clam
gun/tube. Define the proper method for the release of sub-legal clams
in the commercial fishery by establishing language for the immedi-
ate return and placement back to the sand. Housekeeping and
technical correction to the regulations may occur to ensure rule con-
sistency.
Rules Coordinator: Casaria Tuttle
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

ecccccccos

Rule Caption: Adopt salmon seasons for commercial and sport in
the Pacific Ocean, Columbia River & tributaries.
Date: Time: Location:
7-7-06 8 am. 600 N Evans St.

McMinnville, OR 97128
Hearing Officer: ODFW Commission
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162 & 506.129
Proposed Adoptions: Rules in 635-003, 635-013, 635-014, 635-016,
635-017, 635-018, 635-023
Proposed Amendments: Rules in 635-003, 635-013, 635-014, 635-
016, 635-017, 635-018, 635-023
Proposed Repeals: Rules in 635-003, 635-013, 635-014, 635-016,
635-017, 635-018, 635-023
Last Date for Comment: 7-7-06
Summary: Amend rules relating to commercial and sport salmon
fishing in the Pacific Ocean; sport salmon fishing in specific near-
shore ocean waters, bays and coastal streams; and sport salmon fish-
ing in the Columbia River and tributaries. Housekeeping and tech-
nical corrections to the regulations may occur to ensure rule
consistency.
Rules Coordinator: Casaria Tuttle
Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303
Telephone: (503) 947-6033

ecccccccos

Rule Caption: Rules regarding furbearer harvest and pursuit sea-
sons and bag limits for the 2006-2007 seasons.
Date: Time: Location:
7-7-06 8 am. 600 N. Evans St.

McMinnville, OR 97128
Hearing Officer: Fish & Wildlife Commission
Stat. Auth.: ORS 496.012, 496.138, 496.146 & 496.162
Stats. Implemented: ORS 496.012, 496.138, 496.146 & 496.162
Proposed Amendments: Rules in 635-043, 045, 048, 050 & 200
Last Date for Comment: 7-7-06
Summary: Amend rules regarding seasons and bag limits for the
2006-2007 and 2007-2008 furbearer harvest and pursuit seasons.
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Rules Coordinator: Casaria Tuttle

Address: Department of Fish and Wildlife, 3406 Cherry Ave. NE,
Salem, OR 97303

Telephone: (503) 947-6035

Department of Human Services,
Child Welfare Programs
Chapter 413

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:

6-21-06 10:30 a.m Rm. 255
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050 & 418.005

Stats. Implemented: ORS 409.225, 418.005, 419A.225 & 419B.035
Proposed Adoptions: 413-010-0081, 413-010-0082, 413-010-
0083, 413-010-0084, 413-010-0085, 413-010-0086

Last Date for Comment: 6-21-06

Summary: OAR 413-010-0081, 413-010-0082, 413-010-0083, 413-
010-0084, 413-010-0085 and 413-010-0086, currently in place as
temporary rules, are being adopted as permanent rules to allow the
release of adoptive home studies to a child’s attorney and the Court
Appointed Special Advocate appointed by the court to represent the
child’s best interests. These rules establish the Department proce-
dures for the release of adoption home studies. Prospective adoptive
families provide sensitive, personal information to the Department
while it prepares adoption home study reports. The procedures in
these rules balance the needs of families for privacy with the need
for CASAs, children’s attorneys, and children’s tribes to represent
children. OAR 413-010-0081 sets out general principles regarding
the release of these reports. OAR 413-010-0082 defines terms used
in these rules. OAR 413-010-0083 identifies to whom an adoption
home study report may be released. OAR 413-010-0084 describes
the redaction of information prior to release. OAR 413-010-0085
describes the circumstances under which the Department may pro-
vide a summary instead of providing the full report. OAR 413-010-
0086 sets out the procedures to be followed before the report is
released.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Child Welfare Programs,
550 Summer St. NE, E-48, Salem, OR 97301

Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:

6-21-06 11 am. Rm. 255
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 147.425, 418.005, 419B.005

Proposed Amendments: 413-015-0115, 413-015-1000

Last Date for Comment: 6-21-06

Summary: OAR 413-015-0115 is being amended to provide a def-
inition of “personal representative” according to Senate Bill 198 from
the 2005 legislative session (ORS 147.425). This definition is nec-
essary to understand the right of a victim to the presence of a per-
sonal representative during interviewing and medical examination in
a child protective services (CPS) investigation. This OAR is also
being amended to provide a definition for “substance” according to
Senate Bill 907 from the 2005 legislative session (ORS 419B.005).
This definition clarifies the meaning of “substance” in the additions
to the Physical Neglect and threat of harm CPS dispositions. OAR
413-015-1000 is being amended to add language to the physical neg-
lect and threat of harm dispositions providing clarification to CPS
workers when making assessment dispositions related to unlawful
exposure to substances. These amendments were adopted as
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temporary rules on January 1 and are now being adopted as perma-
nent rule changes.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Child Welfare Programs,
550 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:

6-21-06 11 a.m. R. 255
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005 & 419B.017

Stats. Implemented: ORS 418.005, 419B.015 & 419B.017
Proposed Adoptions: 413-015-0302

Proposed Amendments: 413-015-0300, 413-015-0305, 413-015-
0310

Last Date for Comment: 6-21-06

Summary: OAR 413-015-0302 is being adopted and OAR 413-015-
0300, 413-015-0305, and 413-015-0310 are being amended to elim-
inate the requirement that Child Welfare and the law enforcement
agency cross report “immediately” to one another. As adopted and
amended, these rules identify which child abuse reports require cross
reporting within 24 hours and which reports will be cross reported
within 10 days. These rules were originally adopted and amended as
temporary rules on January 1, and are now being proposed for per-
manent adoption and amendment.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Child Welfare Programs,
550 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccos

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:

6-21-06 11 a.m. Rm. 255
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 409.185, 418.005 & 418.800
Proposed Amendments: 413-015-0405

Last Date for Comment: 6-21-06

Summary: OAR 413-015-0405 is being amended to add the expec-
tation that child protective services (CPS) workers provide a pam-
phlet to families at the beginning of each assessment. This pamphlet
will describe the assessment and court process and the rights of par-
ents during that process. This rule is also being amended to include
the expectation that a CPS worker notify the District Attorney’s
office (MDT chair) within 3 business days whenever, during a sex
abuse assessment/investigation, a parent or guardian who is identi-
fied as an alleged perpetrator is asked and agrees to leave the home
voluntarily. This rule amendment makes permanent a temporary
amendment adopted in January and February of 2006.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Child Welfare Programs,
550 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067
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Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:

6-21-06 11 am. Rm. 255
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Stats. Implemented: ORS 147.425 & 418.005

Proposed Amendments: 413-015-0720, 413-015-0900

Last Date for Comment: 6-21-06

Summary: OAR 413-015-0720 about interviewing and OAR 413-
015-0900 about medical examinations are being amended to provide
direction for consideration of the request by victim of a physical or
sex abuse who is at least 15 years of age to have a “personal repre-
sentative” present during these activities if the presence will not com-
promise the child protective services (CPS) assessment. These
amendments make permanent the temporary rule changes adopted
on January 1, 2006.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Child Welfare Programs,
550 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:

6-21-06 9:30 a.m. Rm. 255
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 418.005

Other Auth.: PL 105-89, Adoption & Safe Families Act

Stats. Implemented: ORS 418.005

Proposed Adoptions: 413-070-0520, 413-070-0524, 413-070-
0528, 413-070-0532, 413-070-0536, 413-070-0540, 413-070-0544,
413-070-0548, 413-070-0552, 413-070-0556, 413-070-0560

Last Date for Comment: 6-21-06

Summary: OARs 413-070-0520, 413-070-0524, 413-070-0528,
413-070-0532, 413-070-0536, 413-070-0540, 413-070-0544, 413-
070-0548, 413-070-0552, 413-070-0556, 413-070-0560 are being
adopted to: 1) indicate that Another Planned Permanent Living
Arrangement (APPLA) is one of the five types of permanency plans
for children placed in the Department’s legal custody for substitute-
care placement. APPLA is the least permanent of all permanency
plans and must be used only when all other permanency plans have
been ruled out; 2) describe the categories in APPLA; 3) describe
what an APPLA permanency plan and the APPLA service plan must
include; 4) describe the review process the Department must follow
if APPLA is the permanency plan; and 5) describe what the case-
worker must document in the family’s case record if APPLA is a per-
manency plan for a child.

Rules Coordinator: Annette Tesch

Address: Department of Human Services, Child Welfare Programs,
550 Summer St. NE, E-48, Salem, OR 97301

Telephone: (503) 945-6067

ecccccccoe

Rule Caption: Changing OARs affecting Child Welfare programs.

Date: Time: Location:

6-21-06 10 a.m. Rm. 255
500 Summer St. NE
Salem, OR

Hearing Officer: Annette Tesch

Stat. Auth.: ORS 409.050 & 418.005

Stats. Implemented: ORS 7.211, 109.119, 109.234, 109.304 -
109.410, 109.425, 109.435 - 109.507, 109.701 to 109.784, 409.010
& 417.200

Proposed Adoptions: 413-140-0026, 413-140-0055
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Proposed Amendments: 413-140-0000, 413-140-0010, 413-140-
0030, 413-140-0040, 413-140-0080, 413-140-0110, 413-140-0120
Proposed Repeals: 413-140-0070

Proposed Ren. & Amends: 413-140-0020 to 413-140-0035, 413-
140-0025 to 413-140-0065, 413-140-0100 to 413-140-0045

Last Date for Comment: 6-21-06

Summary: OAR 413-140-0000, 413-140-0010, 413-140-0030, 413-
140-0040, 413-140-0080, 413-140-0110, and 413-140-0120 are
being amended; OAR 413-140-0026 and 413-140-0055 are being
adopted; OAR 413-140-0020, 413-140-0025, and 413-140-0100 are
being renumbered to 413-140-0035, 413-140-0065, and 413-140-
0045, respectively, and amended; and OAR 413-140-0070 is being
repealed to: clarify the role of DHS in private or independent adop-
tions; correct erroneous statutory and regulatory citations; improve
the form and organization of these rules; update contents for clari-
ty and completeness; increase the home study fee permitted for inde-
pendent adoption home studies, from “not exceeding $794” to “may
not exceed $1,500”; and to include the existing fee for a placement
report for an independent adoption in the administrative rules. OAR
413-140-0030 is also being amended to make permanent temporary
rule changes adopted on January 1, 2006.

In addition, the above rules may also be changed to reflect new
Department terminology and to correct formatting and punctuation.
Rules Coordinator: Annette Tesch
Address: Department of Human Services, Child Welfare Programs,
550 Summer St. NE, E-48, Salem, OR 97301
Telephone: (503) 945-6067

Department of Human Services,
Departmental Administration and
Medical Assistance Programs
Chapter 410

Rule Caption: Medicaid Prescription Drug Assistance for Fully
Dual Eligible Medicare Part D Clients.

Date: Time: Location:

6-16-06 10:30 a.m.—12 p.m. HR 137C
500 Summer St. NE
Salem, OR

Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010, 409.050, 414.743 & OL Ch. 754 (SB
1088)

Stats. Implemented: ORS 414.743

Proposed Adoptions: 410-121-0149

Last Date for Comment: 6-16-06, 12 p.m.

Summary: The Pharmacy Program administrative rules govern
Office of Medical Assistance Programs’ (OMAP) payment for serv-
ices provided to certain clients. OMAP temporarily adopted 410-121-
0149 to authorize the State to pay for medications for dual eligible
clients with Medicare Part D coverage. OMAP intended to allow this
coverage on a temporary basis, and discontinue coverage at the
appropriate time, by suspending the temporary rule. However, due
to recommendations from the Governor, DHS delayed suspension of
the temporary rule to continue coverage. OMAP is not able to con-
tinue the coverage in temporary rule status, therefore, must file this
Notice to permanently adopt the rule pending a decision regarding
the appropriate time to discontinue coverage.

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-
tration and Medical Assistance Programs, 500 Summer St. NE, E-
35, Salem, OR 97301

Telephone: (503) 945-6927

ecccccccoe

Rule Caption: Reflecting visual services changes in the Oregon
Health Plan Plus benefit package.

Date: Time: Location:
6-21-06 10:30 a.m.—12 p.m. DHS Bldg.
Rm. 137C
Salem, OR
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Hearing Officer: Darlene Nelson

Stat. Auth.: ORS 409.010, 409.110 & 409.050

Stats. Implemented: ORS 414.065

Proposed Amendments: 410-130-0240

Last Date for Comment: 6-21-06, 5 p.m.

Summary: The Medical-Surgical Services program rules govern pay-

ment for the Office of Medical Assistance Programs’ (OMAP) pay-

ments for services provided to certain clients. OMAP will amend 410-

130-0240 to reference the Visual Services program administrative

rules related to coverage and limitations on eye exams and eyewear.
These revisions are contingent upon Centers for Medicare and

Medicaid services (CMS) approval. While OMAP expects these revi-

sions to be effective on August 1, 2006, the effective date for imple-

mentation is not confirmed as it is based upon receipt of CMS

approval. Following CMS approval, OMAP will implement the rule

revisions and file the rules permanently. On or before the effective

date, the permanent rule revisions will be available on OMAP’s web-

site at: http://www.dhs.state.or.us/policy/healthplan/guides/main.html

Rules Coordinator: Darlene Nelson

Address: Department of Human Services, Departmental Adminis-

tration and Medical Assistance Programs, 500 Summer St. NE, E-

35, Salem, OR 97301

Telephone: (503) 945-6927

Department of Human Services,
Mental Health and Developmental Disability Services
Chapter 309

Rule Caption: Amend rule to reflect policy changes on non-crisis
comprehensive services

Date: Time: Location:
6-20-06 9:30 a.m. 500 Summer St NE
Rm. 137D

Salem, OR 97301
Hearing Officer: Lisa Richards
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 427.007 & 430.640
Proposed Amendments: 309-041-1220
Last Date for Comment: 6-21-06, 5 p.m.
Summary: Amends Service Waitlist Rule to reflect terms of modi-
fied settlement of Staley v Kitzhaber (USDC CV00-0078-ST) and
subsequent policy changes to implement non-crisis comprehensive
services.
Rules Coordinator: Lisa Richards
Address: 500 Summer St. NE, E10, Salem, OR 97301-1076
Telephone: (503) 945-6398

Department of Human Services,
Public Health
Chapter 333

Rule Caption: Department of Human Services revisions to Oregon
Administrative Rules implementing HB 2800 (2005 Legilsative

Session).
Date: Time: Location:
6-28-06 1:30 p.m. Portland State Office Bldg.

800 NE Oregon St.
Rm. 120A
Portland, OR
Hearing Officer: Jana Fussell
Stat. Auth.: ORS 441 & 442
Stats. Implemented: ORS 441 & 442
Proposed Adoptions: 333-510-0046, 333-510-0047, 333-510-
0048
Proposed Amendments: 333-500-0057, 333-510-0045
Proposed Repeals: 333-510-0045(T)
Last Date for Comment: 6-28-06, 5 p.m.
Summary: The Department of Human Services (DHS) is proposing
to adopt, amend and repeal rules implementing HB 2800 (2005 Leg-
islative Session).
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DHS is proposing to adopt 333-510-0046, 333-510-0047 and 333-
510-0048 to clarify the procedures used when DHS, Health Care
Licensure and Certification (HCLC) performs and audit of facility
implementation of the nurse staffing requirements, the procedures
used when HCLC performs a complaint investigation that includes
evaluation of the nurse staffing requirements, and the decision-mak-
ing process used following an investigation regarding compliance
with the nurse staffing requirements.

DHS is proposing to amend 333-500-0057 including Table 1 to
more closely represent the verbiage in the statute.

DHS temporarily amended 333-510-0045 on January 1, 2006 to
implement HB 2800 (2005 Legislative Session). DHS is now pro-
posing to permanently amend this rule and to also clarify the mean-
ing of “safe patient care” for the purposes of the nurse staffing rules,
include identification of nationally recognized evidence-based stan-
dards, and clarify that mandatory overtime be documented as such
by both a management representative and the staff member.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

ecccccccos

Rule Caption: Department of Human Services Oregon Administra-
tive Rules for Health Care Interpreters.
Date: Time: Location:
6-22-06 9 a.m. Portland State Office Bldg.

800 NE Oregon St.

Rm. 120

Portland, OR
Hearing Officer: Shannon O’Fallon
Stat. Auth.: ORS 409.615 - 409.623
Stats. Implemented: ORS 409.615 - 409.623
Proposed Adoptions: Rules in 333-002
Last Date for Comment: 6-22-06, 5 p.m.
Summary: The Department of Human Services (DHS) is proposing
to establish procedures for the registration, qualification and certi-
fication of health care interpreters for persons with limited English
proficiency. DHS will issue credentials to those applicants who meet
the requirements for Registered, Qualified or Certified Health Care
Interpreter status. Program implementation including application
processing, examination sites, examination proctoring, orientation
sessions and the development of a central registry will be funded by
established fees which are estimated to cover the program operating
costs.

A “Health Care Interpreter” is any person who provides interpret-
ing services in a health care setting whether as an employee, con-
tractor, volunteer, student or intern. A health care setting includes an
medical, surgical clinic, hospital, home health, mental health, public
health presentation or any other remedial care recognized by state law.

Once registered, qualified or certified; interpreters must renew their
credentials bi-annually. Recognizing the wide range of experience and
background of interpreters who would be eligible to apply for regis-
tration, qualification or certification; these rules provide flexibility in
the types of academic preparation that may be used to satisfy the cre-
dential requirements. Registration, qualification or certification as a
health care interpreter through these rules is voluntary.

Rules Coordinator: Christina Hartman

Address: Department of Human Services, Public Health, 800 NE
Oregon St., Suite 930, Portland, OR 97232

Telephone: (971) 673-1291

Department of Human Services,
Seniors and People with Disabilities
Chapter 411

Rule Caption: Allows discharge of residents with a sexual convic-
tion and who are a risk of harm.
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Date: Time: Location:
6-19-06 9 a.m. 500 Summer St. NE
Rm. 137D

Salem, OR 97301
Hearing Officer: Lisa Richards
Stat. Auth.: ORS 443.410
Other Auth.: SB 106
Stats. Implemented: ORS 181.586
Proposed Amendments: 411-055-0190
Proposed Repeals: 411-055-0190(T)
Last Date for Comment: 6-21-06, 12 p.m.
Summary: OAR 411-055-0190 is being adopted as a permanent
rule. Failure to adopt this rule prevents Residential Care Facilities
from immediately discharging a resident with a sexual conviction
who poses a current risk of harm to others.

Senate Bill 106 was imposed pursuant to Senate Interim Rule
213.28 by order of the President of the Senate at the request of Gov-
ernor Kulongoski.

Rules Coordinator: Lisa Richards
Address: 500 Summer St NE, E10, Salem, OR 97301
Telephone: (503) 945-6398

ecccccccos

Rule Caption: Allows discharge of residents with a sexual convic-
tion and who are a risk of harm.

Date: Time: Location:
6-19-06 9 a.m. 500 Summer St NE
Rm. 137D

Salem, OR 97301
Hearing Officer: Lisa Richards
Stat. Auth.: ORS 443.410
Other Auth.: SB 106
Stats. Implemented: ORS 181.586
Proposed Amendments: 411-088-0020
Proposed Repeals: 411-088-0020(T)
Last Date for Comment: 6-21-06, 12 p.m.
Summary: OAR 411-088-0020 is being adopted as a permanent
rule. Failure to adopt this rule prevents Nursing Facilities from imme-
diately discharging a resident with a sexual conviction who poses a
current risk of harm to others.

Senate Bill 106 was imposed pursuant to Senate Interim Rule
213.28 by order of the President of the Senate at the request of Gov-
ernor Kulongoski.

Rules Coordinator: Lisa Richards
Address: 500 Summer St NE, E10, Salem, OR 97301
Telephone: (503) 945-6398

ecccccccoe

Rule Caption: Allows discharge of residents with a sexual convic-
tion and who are a risk of harm.

Date: Time: Location:
6-19-06 9 a.m. 500 Summer St NE
Rm. 137D

Salem, OR 97301
Hearing Officer: Lisa Richards
Stat. Auth.: ORS 443.410
Stats. Implemented: ORS 181.586
Proposed Amendments: 411-056-0020
Proposed Repeals: 411-056-0020(T)
Last Date for Comment: 6-21-06 12 p.m.
Summary: OAR 411-056-0020 is being adopted as a permanent
rule. Failure to adopt this rule prevents Assisted Living Facilities
from immediately discharging a resident with a sexual conviction
who poses a current risk of harm to others.

Senate Bill 106 was imposed pursuant to Senate Interim Rule
213.28 by order of the President of the Senate at the request of Gov-
ernor Kulongoski.

Rules Coordinator: Lisa Richards
Address: 500 Summer St. NE, E10, Salem, OR 97301-1076
Telephone: (503) 945-6398
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Rule Caption: Amending rules related to the confidentiality
policies that apply to Seniors and People with Disabilities.

Date: Time: Location:
6-20-06 8 am. 500 Summer St. NE
Rm. 137D

Salem, OR 97301
Hearing Officer: Lisa Richards
Stat. Auth.: ORS 410.140 & 409.050
Stats. Implemented: ORS 410.140 & 410.150
Proposed Adoptions: 411-005-0100
Proposed Amendments: 411-005-0010, 411-005-0015, 411-005-
0035, 411-005-0045
Proposed Repeals: 411-005-0000, 411-005-0005, 411-005-0025,
411-005-0030, 411-005-0040, 411-005-0050, 411-005-0055, 411-
005-0060, 411-005-0065
Last Date for Comment: 6-23-06, 12 p.m.
Summary: OARs 411-005-0000 through 411-005-0065 are being
amended or repealed to align the SPD confidentiality policy with the
Department-wide policy on confidentiality and privacy. Procedures
are being removed from the rules. This information will now be
available to staff in the SPD policy manuals. SPD will depend on the
Department-wide rules in OAR Chapter 410, Division 014. Rule
411-005-0100 is being adopted to outline when fees are assessed for
access to records.
Rules Coordinator: Lisa Richards
Address: Department of Human Services, Seniors and People with
Disabilities, 500 Summer St. NE, E-10, Salem, OR 97301
Telephone: (503) 945-6398
Department of Public Safety Standards and Training
Chapter 259

Rule Caption: Update Standards and Qualifications for NFPA
Drivers.
Date:

6-26-06

Location:
4190 Aumsville Hwy.
Salem, OR 97301

Time:
1 p.m.

Hearing Officer: Bonnie Salle

Stat. Auth.: ORS 181.640

Stats. Implemented: ORS 181.640

Proposed Amendments: 259-009-0062

Last Date for Comment: 6-26-06, 4 p.m.

Summary: Revises provisions of the NFPA Standard 1002 from
1998 Edition to 2003 Edition relating to “Fire Department Vehicle
Driver/Operator Professional Qualifications.”

Rules Coordinator: Bonnie Salle

Address: 550 N. Monmouth Ave., Monmouth OR 97361
Telephone: (503) 378-2431

Rule Caption: Revise current list of mandatory and discretionary
disqualifying crimes.

Stat. Auth.: ORS 181.640, 181.661, 181.662, 181.664 & 183.341
Stats. Implemented: ORS 181.640, 181.661, 181.662, 181.664 &
183.341

Proposed Amendments: 259-008-0070

Last Date for Comment: 6-26-06, 5 p.m.

Summary: In January 2001, a list of mandatory disqualifying crimes
was proposed and adopted by rule. All other crimes were considered
“discretionary” disqualifying crimes. Since the inception of the rule,
numerous law changes have occurred which require updating the cur-
rent list of disqualifying crimes. Housekeeping amendments to the
rules were also made to improve formatting, readability and
consistency.

Rules Coordinator: Bonnie Salle

Address: 550 N. Monmouth Ave., Monmouth OR 97361
Telephone: (503) 378-2431

ecccccccoe

Rule Caption: Update Standards and Qualifications for Fire Fight-
ers and Fire Officers; Define Airport Fire Fighters.
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Stat. Auth.: ORS 181.640
Stats. Implemented: ORS 181.640
Proposed Amendments: 259-009-0005, 259-009-0062
Last Date for Comment: 6-26-06, 5 p.m.
Summary: Defines “NFPA Airport Fire Fighter”

Revises provisions of the NFPA Standard 1001 from 1992 Edition
to 2002 Edition for Fire Fighter Professional Qualifications;

Revises provisions of the NFPA Standard 1021 from 1997 Edition
to 2003 Edition for Fire Officer Professional Qualifications.
Rules Coordinator: Bonnie Salle
Address: 550 N. Monmouth Ave., Monmouth OR 97361
Telephone: (503) 378-2431

Department of Revenue
Chapter 150

Rule Caption: Amendments related to: financial corporation
apportionment; “investment company” definition; research tax
credit limit.
Date:
6-22-06

Location:

Fishbowl Conference Rm.
Dept. of Revenue

Salem OR

*Sign-up to testify

at 9:45 a.m.

Time:
10 am.—~12 p.m.*

Hearing Officer: Staff
Stat. Auth.: ORS 305.100, 314.280 & 317.710
Stats. Implemented: ORS 314.280, 314.610, 317.710 & 317.154
Proposed Amendments: 150-314.280-(N), 150-317.154, 150-
317.710(5)(b)
Proposed Ren. & Amends: 150-314.610(4)-(B) to 150-314.610(4)
Last Date for Comment: 6-22-06, 5 pm
Summary: 150-314.280-(N) is amended to replace the term
“receipts factor” with “sales factor” in coordination with amend-
ments OAR 150-317.710(5)(b). As a result, financial organizations
are not considered to be using “different apportionment factors” and
may be included in the same Oregon consolidated return with non-
financial corporations. Also delete section (7) requiring the filing of
two returns when Oregon taxpayers in a unitary group include both
financial organizations and nonfinancial corporations.
150-314.610(4)-(B) is amended to include mortgage banking com-
panies in the definition of “investment company” and require all
investment companies to be investing on behalf of a third party. Also
remove “-(B)” from rule number due to repeal of OAR 150-
314.610(4)-(A) in 2002.

150-317.154 is amended to reflect 2005 legislation that increased
the maximum qualified research tax credit amount to $2,000,000 for
tax years beginning on or after January 1, 2006.

150-317.710(5)(b) is amended to clearly provide that only insur-
ers, utilities and telecommunications companies for specified tax
years, and forest products industry taxpayers for specified tax years,
are “required or permitted by statute or rule to use different appor-
tionment factors” than those provided in ORS 314.650. This allows
corporations other than those specified, that file a consolidated fed-
eral return and are unitary, to file one consolidated Oregon return.
Also, to clearly provide that the factors for each corporation in a con-
solidated Oregon return are computed as provided for that type of
taxpayer in the statutes and rules for ORS chapter 314. The amend-
ments to this rule are in coordination with proposed amendments to
OAR 150-314.280-(N).

Rules Coordinator: Debra L. Buchanan
Address: 955 Center St NE Salem OR 97301-2555
Telephone: (503) 945-8653

Rule Caption: Servicemember property tax exemptions; property

tax classification codes; forestland and notice of potential tax
liability.
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Date:
6-22-06

Location:

Fishbowl Conference Rm.
Dept of Revenue

Salem OR

*Sign-up to testify

at 9:45 a.m.

Time:
10 am.—12 p.m.*

Hearing Officer: Staff

Stat. Auth.: ORS 305.100 & 308.215

Stats. Implemented: ORS 307.286, 307.289, 321.839, 307.475 &
308.215

Proposed Adoptions: 150-307.286, 150-307.289, 150-321.839
Proposed Amendments: 150-307.475, 150-308.215(1)-(A)

Last Date for Comment: 6-22-06, 5 p.m.

Summary: 150-307.286: Clarify new partial property tax exemption
created by legislature as the “Oregon Active Military Service Mem-
ber’s Exemption.” Clarifies eligible property and periods of active
duty service.

150-307.289: Clarify who may file claim for new partial exemp-
tion created by legislature as the “Oregon Active Military Service
Member’s Exemption” when qualified service member dies before
filing a claim for exemption.

150-308.215(1)-(A): This rule instructs the county regarding prop-
erty classification codes for parcels of real property. These codes are
part of the tax or assessment roll and are used to identify different
types of properties for appraisal, tax calculation and reporting pur-
poses. The information is used by the counties to report value and
tax information on the Summary of Assessments & Levies (SAL) to
the Department of Revenue. The rule is being amended to add a prop-
erty classification code for those parcels assessed as Small Tract
Forestland, which is needed for the Tax Expenditure Report and dis-
tribution of severance tax receipts.

150-321.839: To instruct the county assessor to note on the assess-
ment and tax roll “Forestland — Potential Additional Tax Liability”
on all designated forestland parcels in eastern Oregon.

150-307.475: To clarify that the requirement to stop the running
of any statute of limitations during a service member’s military serv-
ice by the Servicemembers’ Civil Relief Act applies to the filing
deadline for petitions to the Department of Revenue under the hard-
ship statute. Clarify special assessments to which the rule may apply.
Rules Coordinator: Debra L. Buchanan
Address: 955 Center St NE Salem OR 97301-2555
Telephone: (503) 945-8653

ecccccccoe

Rule Caption: Extensions; film production fund credit; other state
taxes credit; Oregon Investment Advantage exemption; model rules.
Date: Time: Location:
6-22-06 10 am.—12 p.m.*  Fishbowl Conference Rm.

Dept. of Revenue

Salem, OR

*Sign-up to testify

at 9:45 a.m.
Hearing Officer: Staff
Stat. Auth.: ORS 305.100 & 183.341
Stats. Implemented: ORS 183.341, 314.400, 315.514, 316.082,
316.687 & 316.778
Proposed Adoptions: 150-315.514, 150-316.778
Proposed Amendments: 150-183.341(2), 150-314.400(1), 150-
314.400(4), 150-316.082(2), 150-316.587(1), 150-316.587(8)-(A)
Last Date for Comment: 6-22-06, 5 PM.
Summary: 150-183.341(2) is amended to update the reference to the
Attorney General Model Rules to those in effect January 1, 2006.

150-315.514 is adopted to clarify the definition of which “tax-
payers” are eligible for a tax credit based on contributions to the Ore-
gon Production Investment Fund.

150-316.778 is adopted to provide guidance as to the calculation
of income that qualifies for exemption from tax under the provisions
of the Oregon Investment Advantage program (also known as the
“small city/community business development exemption”).
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150- 314.400(1); 150-314.400(4); 150-316.587(1); and 150-
316.587(8)-(A) are amended to reflect the increase from four months
to six months for automatic extensions for filing income tax returns.
In addition, 150-314.400(1) is amended to reflect changes from 2005
legislation (SB 33) relating to the imposition of a five percent penal-
ty for failure to pay tax when due.

150-316.082(2) is amended to clarify the calculation of mutually
taxed income for purposes of determining the credit for taxes paid
to another state.

Rules Coordinator: Debra L. Buchanan
Address: Department of Revenue, 955 Center St. NE, Salem, OR
97301-2555
Telephone: (503) 945-8653
Department of Veterans’ Affairs
Chapter 274

Rule Caption: Updating Effective Date of the Attorney General’s
Model Rules of Procedure Manual.

Stat. Auth.: ORS 183.341 & 406

Stats. Implemented: ORS 406, 407 & 408

Proposed Amendments: 274-001-0005

Last Date for Comment: 6-21-06

Summary: The proposed changes are to reflect the current Attorney
General’s Administrative Law Manual and Uniform and Model
Rules of Procedure under the Administrative Procedures Act (Man-
ual) which is dated January 1, 2006, and more specifically the rules
contained in Appendix G of the Manual.

Rules Coordinator: Herbert D. Riley

Address: Department of Veterans’ Affairs, 700 Summer St. NE,
Salem, OR 97301-1285

Telephone: (503) 373-2055

Employment Department
Chapter 471

Rule Caption: OAR 471-030-0076 Benefits for Athletes.

Stat. Auth.: ORS 657

Stats. Implemented: ORS 657 & 657.186

Proposed Amendments: 471-060-0076

Last Date for Comment: 6-25-06

Summary: Inserting the word “or” and deleting “multi-year” to 471-
030-0076(4)(a) and inserting “and” to 471-030-0076(4)(b) for appro-
priate application of law.

Rules Coordinator: Lynn M. Nelson

Address: Employment Department, 875 Union St. NE, Salem, OR
97311

Telephone: (503) 947-1724

Employment Department,
Child Care Division
Chapter 414

Rule Caption: OAR 414-061-0070 Procedures for Conducting
State Police Criminal Records Checks.

Date: Time: Location:
7-10-06 2 p.m. Employment Dept. Auditorium
Salem, OR

Hearing Officer: Lynn Nelson

Stat. Auth.: ORS 657A.030(7)

Stats. Implemented: ORS 657(A).030

Proposed Amendments: 414-061-0070

Last Date for Comment: 7-10-06, 5 p.m.

Summary: Amending language to remove (5)(a). The Criminal His-
tory fee will no longer be included in the application fee for family
child care registration.

Rules Coordinator: Lynn M. Nelson

Address: Employment Department, Child Care Division, 875 Union
St. NE, Salem, OR 97311

Telephone: (503) 947-1724
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Land Conservation and Development Department
Chapter 660

Rule Caption: Proposed new rules inerpreting Goal 14 regarding
adoption and amendment of UGBs.
Date: Time: Location:
6-29-06 9 a.m. City Hall

Community Conference Rm.

500 SW Dorion

Pendleton, OR
Hearing Officer: LCDC
Stat. Auth.: ORS 197.040
Other Auth.: Statewide Planning Boals (OAR 660, division 15)
Stats. Implemented: ORS 195.015, 195.036, 197.295 - 197.314,
197.610 - 197.650 & 197.764
Proposed Adoptions: Rules in 660-024, 660-024-0000, 660-024-
0010, 660-024-0020, 660-024-0030, 660-024-0040, 660-024-0050,
660-024-0060, 660-024-0070
Last Date for Comment: 6-26-06 written; 6-29-06 hearing
Summary: These rules will clarify the meaning and intent of Goal
14 in the adoption and amendment of urban growth boundaries
(UGBS). The new rules will clarify requirements for urban growth
boundaries in a manner that is generally consistent with past prac-
tice and case law. The new rules will provide “safe harbors” intend-
ed to reduce local governments’ time and costs in amending a UGB.
The proposed rules address several UGB amendment procedures,
including population forecasts, land need and location analysis,
buildable land inventories, and the exchange land inside UGBs for
land outside.

The Commission may consider additional rule clarifications or
amendments to the UGB process that may be proposed during the
public comment period.

Rules Coordinator: Shelia Preston

Address: Land Conservation and Development Department, 635
Capitol St. NE, Salem, OR 97301

Telephone: (503) 373-0050, ext. 222

ecccccccoe

Rule Caption: Housekeeping amendments regarding application of
goals to newly incorporated cities and city annexations.
Date: Time: Location:
6-29-06 9 am. City Hall

Community Conference Rm.

500 SW Dorion

Pendleton, OR
Hearing Officer: LCDC
Stat. Auth.: ORS 197.040
Stats. Implemented: ORS 197.251 & 197.757
Proposed Amendments: 660-014-0000, 660-014-0010
Proposed Repeals: 660-001-0300
Last Date for Comment: 6-26-06 written; 6-29-06 hearing
Summary: The department proposes to amend administrative rules
regarding the process for acknowledgment of comprehensive plans
for newly incorporated cities (OAR 660-014-0010) in order to con-
form to state law at ORS 197.757, which requires newly incorporated
cities to use the acknowledgment process in ORS 197.251 rather than
post-acknowledgement procedures provided in ORS 197.610 to
197.650. The department also proposes to repeal OAR 660-001-0300
regarding the “purpose” of rule regarding annexation; these annex-
ation rules were renumbered in 2004 to OAR 660-014-0060 and
OAR 660-014-0070, and are currently described in a purpose state-
ment under OAR 660-014-0000, which will also be revised under
this proposal.

The Commission may consider other clarifications to these rules

that may be proposed during the public comment period.
Rules Coordinator: Shelia Preston
Address: Land Conservation and Development Department, 635
Capitol St. NE, Salem, OR 97301
Telephone: (503) 373-0050, ext. 222
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Landscape Architect Board
Chapter 804

Rule Caption: Adopt updated Model Rules; expand definitions for
business registration; revise board member appointment criteria.
Stat. Auth.: ORS 183. 671, 671.318 & 671.415

Stats. Implemented: ORS 671

Proposed Amendments: 804-001-0005, 804-001-0014, 804-003-
0000

Last Date for Comment: 6-22-06, 5 p.m.

Summary: OAR 804-001-0005 updates the Model Rules of Proce-
dure adopted by the Board to the January 1, 2006, version.

OAR 804-001-0014 clarifies that an applicant for Board mem-
bership must have been registered as a Landscape Architect for a
minimum of five years. The rule reduces the residency requirement
for living in Oregon prior to appointment from five years to three
years.

OAR 804-003-0000 will be enlarged by three definitions includ-
ing the definition of business; delinquent renewal fee; and late fee.
Rules Coordinator: Susanna R. Knight
Address: 1193 Royvonne Avenue SE #19, Salem, Oregon 97302
Telephone: (503) 589-0093

Oregon Criminal Justice Commission
Chapter 213

Rule Caption: Clarifies that Assault 1 where victim is under six
years old is always crime category 10.
Date: Time: Location:
6-16-06 2-2:30 p.m. Archives Conference Rm.
800 Summer St. NE
Salem, OR 97301
Hearing Officer: Craig Prins
Stat. Auth.: ORS 137.667 &137.669
Stats. Implemented: ORS 163.185(1)(b)
Proposed Amendments: 213-018-0020
Last Date for Comment: 6-16-06, 2:30 p.m.
Summary: This amended rule clarifies that when a person commits
an Assault in the First Degree against a child under six years old, the
offense is always a crime category 10. The defendant may not argue
that the crime should be a crime category 9 because the child pre-
cipitated the crime. This rule amendment is in response to the amend-
ment of ORS 163.185 by HB 2322 by the 2005 legislature.
Rules Coordinator: Craig Prins
Address: 885 Summer Street NE, Salem, OR 97301
Telephone: (503) 378-4858
Oregon Film and Video Office
Chapter 951

Rule Caption: Establish payment procedures; establish availability
date of tax credits.

Stat. Auth.: ORS 284.300 - 284.315

Stats. Implemented: ORS 736.75 & 736.82

Proposed Amendments: 951-003-0005

Last Date for Comment: 6-28-06

Summary: Establish payment procedures; establish availability date
of tax credits.

Rules Coordinator: Susan Haley

Address: Oregon Film and Video Office, 121 SW Salmon St., Ste.
1205, Portland, OR 97204

Telephone: (503) 229-5832

Rule Caption: Greenlight Oregon Labor Rebate application, certi-
fication and withholding.

Stat. Auth.: ORS 284.300 - 284.315

Stats. Implemented: ORS 736.75 - 736.82

Proposed Adoptions: 951-004-0000, 951-004-0001, 951-004-
0002, 951-004-0003, 951-004-0004

Last Date for Comment: 6-28-06
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Summary: Establishes procedures for administrating Greenlight
Oregon Labor Rebate application, certification and withholding.
Rules Coordinator: Susan Haley

Address: Oregon Film and Video Office, 121 SW Salmon St., Ste.
1205, Portland, OR 97204

Telephone: (503) 229-5832

ecccccccoe

Rule Caption: Procedures for Greenlight Oregon Labor Rebate
payment of rebates.
Stat. Auth.: ORS 284.300 - 284.315
Stats. Implemented: ORS 736.75 - 736.82
Proposed Adoptions: 951-005-0000, 951-005-0001, 951-005-
0002
Last Date for Comment: 6-28-06
Summary: Establishes procedures for Greenlight Oregon Labor
Rebate payment of rebate.
Rules Coordinator: Susan Haley
Address: Oregon Film and Video Office, 121 SW Salmon St., Ste.
1205, Portland, OR 97204
Telephone: (503) 229-5832

Oregon Liquor Control Commission

Chapter 845

Rule Caption: Amend rule which lists approved grape variety
names to add Gruner Veltiner.
Date: Time:

6-22-06 10 a.m.—12 p.m.

Location:
9079 SE McLoughlin Blvd.
Portland, OR 97222
Hearing Officer: Katie Hilton
Stat. Auth.: ORS 471, 471.030, 471.040, 730(1) & (5)
Stats. Implemented: ORS 471.340, 471.345 & 471.445
Proposed Amendments: 845-010-0915
Last Date for Comment: 7-6-06
Summary: This rule describes the grape variety names the Com-
mission has approved for type designation on wine labels, and sets
out standards for labeling of blended wines. The Commission has
accepted a petition for rulemaking from a southern Oregon winery
requesting amendment of the rule to add Gruner Veltiner to the list
of approved variety names.
Rules Coordinator: Katie Hilton
Address: Oregon Liquor Control Commission, 9079 SE McLough-
lin Blvd., Portland, OR 97222
Telephone: (503) 872-5004

Oregon State Marine Board

Chapter 250

Rule Caption: Housekeeping amendments to reflect current poli-
cies and procedures for improved customer service.

Stat. Auth.: ORS 830.110

Stats. Implemented: ORS 830.110

Proposed Amendments: 250-010-0055

Last Date for Comment: 6-23-06

Summary: A physical inspection of a boat is required when the boat
is brought into Oregon and has an out of state title or registration, or
the boat is more than 20 years old or is homemade. If the paperwork
submitted with an application for boat title shows an evident typo-
graphical error or misinterpretation of a number or letter on the HIN,
the boat is to be inspected to verify the correct HIN prior to the
Marine Board issuing an Oregon title and registration. This rule
amendment provides remedies should the boat be unavailable for
physical inspection. The rule makes it clear that a pencil tracing (rub-
bing) or digital photo of the manufacturer installed HIN will be
accepted.

Rules Coordinator: Jill E. Andrick

Address: Oregon State Marine Board, P.O. Box 14145, Salem, OR
97309

Telephone: (503) 378-2617
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Rule Caption: Implementing 2005 law providing reciprocity for
Washington and Oregon outfitters/guides operating on the
Columbia River.
Stat. Auth.: ORS 704.025, 830.110 & 830.435
Stats. Implemented: ORS 704.025, 830.110 & 830.435
Proposed Adoptions: 250-015-0006
Proposed Amendments: 250-016-0012
Last Date for Comment: 6-23-06
Summary: The 2005 Oregon Legislature passed a law providing the
State Marine Board with authority to write rules to provide reci-
procity for outfitters and guides and charterboats operating on the
Columbia River between the Washington and Oregon. The purpose
of these rules is to avoid the conflict, confusion and difficulty of an
attempt to find the exact locations of the state boundary in or on the
waters of the Columbia River while operating charterboats and pro-
viding outfitting and guiding services.
Rules Coordinator: Jill E. Andrick
Address: Oregon State Marine Board, P.O. Box 14145, Salem, OR
97309
Telephone: (503) 378-2617

Oregon University System

Chapter 580

Rule Caption: To meet the legislative goal of maximizing contri-
butions to technology development.
Date: Time: Location:
6-23-06 10 a.m. 1431 Johnson Ln.

SCH 3rd Flr. Conf. Rm.

Eugene, OR
Hearing Officer: Ginger Shaw
Stat. Auth.:
Other Auth.: OR Laws 2005, Ch. 592
Stats. Implemented:
Proposed Adoptions: 580-043-0060, 580-043-0065, 580-043-
0070, 580-043-0075, 580-043-0080, 580-043-0085, 580-043-0090,
580-043-0095
Last Date for Comment: 6-30-06
Summary: Chapter 580, Division 043, authorizes each OUS insti-
tution to establish one Venture Development Fund for the purpose
of facilitating the commercialization of research and development.
The purpose of an institution’s Fund shall be to provide qualified
grant applicants with moneys to facilitate the commercialization of
the institution’s research and development. These rules are needed
for OUS to meet the legislative goal of maximizing contributions to
technology development.
Rules Coordinator: Marcia M. Stuart
Address: Oregon University System, PO Box 3175, Eugene, OR
97403-0175
Telephone: (541) 346-5749

ecccccccoe

Rule Caption: Housekeeping adjustments update of provisions to
the staff fee privilege rules 580-022-0030 and 0031.

Stat. Auth.: ORS 351.070

Stats. Implemented:

Proposed Amendments: 580-022-0030, 580-022-0031

Last Date for Comment: 6-21-06

Summary: Amendments to OAR 580-022-0030 and OAR 580-022-
0031 update provisions of the staff fee rules. Updates to OAR 580-
022-0030 include specifying that staff fee privileges apply only to
employees of the Oregon University System; change the term “Cen-
tralized Activities” to “Chancellor’s Office;” remove elapsed effec-
tive and review dates; and correct a typographical error. OAR 580-
022-0031 is amended to remove reference to an affidavit used by the
Public Employee’s Benefit Board; clarifies that the benefit may not
be parceled out to multiple family members during a single academic
term; clarifies that the benefit may be transferred to dependents of
domestic partners; eliminates reference to employees of Oregon
Health & Science University which has not participated in OUS staff
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fee privileges since 2001; and removes elapsed effective and review
dates.
Rules Coordinator: Marcia M. Stuart
Address: Oregon University System, PO Box 3175, Eugene, OR
97403-0175
Telephone: (541) 346-5749

Oregon University System,

Portland State University

Chapter 577

Rule Caption: The Schedule of Fines and Fees for General
Services and other charges.
Date: Time:
6-16-06 3 p.m.

Location:
Cramer Hall (CH 307)
Portland, OR
Hearing Officer: Jeremy Dalton
Stat. Auth.: ORS 351.070
Stats. Implemented: ORS 352.360
Proposed Amendments: 577-060-0020
Last Date for Comment: 6-23-06
Summary: The proposed amendment establishes additional fees,
charges, fines, and deposits for General Services for the 2006-2007
fiscal year.
Rules Coordinator: Jeremy Randall Dalton
Address: Oregon University System, Portland State University, Port-
land State University, PO Box 751, Portland, OR 97207
Telephone: (503) 725-3701
Oregon University System,

University of Oregon

Chapter 571

Rule Caption: Revises and establishes procedures for contracting
and purchasing.
Date:
7-5-06

Location:

EMU, Alsea & Coquille Rms.
University of Oregon

Eugene, OR

Hearing Officer: Kathryn Daniel

Stat. Auth.: ORS 371.070

Other Auth.: ORS 351.086 & 351.087

Stats. Implemented: ORS 351.070, 351.086, 351.087

Proposed Adoptions: 571-040-0010, 571-040-0015, 571-040-
0100, 571-040-0400

Proposed Amendments: 571-040-0380, 571-040-0382, 571-040-
0390

Proposed Repeals: 571-040-0220, 571-040-0240, 571-040-0253,
571-040-0280

Proposed Ren. & Amends: 571-040-0200 to 571-040-0201, 571-
040-0210 to 571-040-0020, 571-040-0230 to 571-040-0040, 571-
040-0243 to 571-040-0030, 571-040-0250 to 571-040-0251, 571-
040-0260 to 571-040-0261, 571-040-0263 to 571-040-0460,
571-040-0270 to 571-040-0050, 571-040-0271 to 571-040-0450,
571-040-0290 to 571-040-0060, 571-040-0310 to 571-040-0070,
571-040-0320 to 571-040-0080, 571-040-0350 to 571-040-0410,
571-040-0352 to 571-040-0420, 571-040-0360 to 571-040-0430,
571-040-0361 to 571-040-0450, 571-040-0370 to 571-040-0440,
571-040-0371 to 571-040-0450

Last Date for Comment: 7-6-06, 12 p.m.

Summary: In 1996, the University of Oregon adopted rules gov-
erning the procurement of goods and services. The proposed rule
adoptions and amendments will: clarify which transactions are sub-
ject to the rules; set forth signature authority for various types of con-
tracts and instruments; update a code of ethics applicable to univer-
sity personnel; update applicable definitions; clarify the basis for
awarding contracts; permit procurement by electronic means; add
provisions governing the screening and selection for professional
services contracts; streamline and update the processes governing the
procurement of goods and non-professional services; set forth a com-

Time:
3 p.m.
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prehensive process for making determinations regarding respon-
siveness and disqualifications; and set forth a comprehensive process
for protests.

Rules Coordinator: Connie Tapp

Address: Oregon University System, University of Oregon, 1226
University of Oregon, Eugene, OR 97403

Telephone: (541) 346-3082

Parks and Recreation Department
Chapter 736

Rule Caption: Amendment to OAR 736-018-0045 for adoption of
the Thompson’s Mills State Heritage Site Master Plan.

Stat. Auth.: ORS 390.180 & 390.124

Stats. Implemented: ORS 390.180(1)

Proposed Amendments: 736-018-0045

Last Date for Comment: 7-5-06

Summary: ORS 390.180(1)(c) authorizes the Director of the Ore-
gon Parks and Recreation Department (OPRD) to adopt adminis-
trative rules that establish a master plan for each state park. Accord-
ingly, OPRD is adopting a master plan for Thompson’s Mills State
Heritage Site. Master plans for state parks are adopted as state rules
under OAR 736-018-0045. The purpose of amending OAR 736-018-
0045 is to adopt the new master plan as a state rule.

The master plan responds to the most current information on park
resource conditions and public recreation needs as they pertain to this
park. The plan was formulated through OPRD’s mandated master
planning process involving meetings with the general public, an advi-
sory committee, affected interest groups, and affected state and fed-
eral agencies and local government.

Rules Coordinator: Pamela Berger

Address: Parks and Recreation Department, 725 Summer St. NE,
Ste. C, Salem, OR 97301

Telephone: (503) 986-0719

Secretary of State,
Corporation Division
Chapter 160

Rule Caption: Updates current rules governing distinguishability
to clarify and simplify name availability criteria.
Stat. Auth.: ORS 56, 58, 60, 62, 63, 65, 68, 70, 128, 183, 554 & 648
Stats. Implemented: ORS 58.085, 60.094, 62.131, 63.094, 65.094,
68.735, 70.010, 128.580; 554.005 & 648.051
Proposed Adoptions: 160-010-0011, 160-010-0012, 160-010-
0013, 160-010-0014
Proposed Amendments: 160-010-0010
Last Date for Comment: 6-23-06, 5 pm
Summary: These rules detail the criteria used to determine if busi-
ness names, including corporations, partnerships and assumed busi-
ness names, may be registered with the Corporation Division. The
statutory standard is that names may only be registered if they are
“distinguishable on record.” These rules define what does and does
not make a name “distinguishable.”

No changes have been made to the substance of the current rule.
Rules Coordinator: Kristine Hume Bustos
Address: 255 Capitol St. NE Ste. 151, Salem, OR 97310
Telephone: 503-986-2356

Secretary of State,
Elections Division
Chapter 165

Rule Caption: Schedule and fees for providing statewide and less
than statewide voter lists.

Stat. Auth.: ORS 192.440 & 246.150
Stats. Implemented: ORS 192.440
Proposed Adoptions: 165-002-0020
Last Date for Comment: 6-23-06
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Summary: This rule sets forth the schedule and fees for providing
statewide and less than statewide voter lists.
Rules Coordinator: Brenda Bayes
Address: Secretary of State, Elections Division, 141 State Capitol,
Salem, OR 97310-0722
Telephone: (503) 986-1518

Teacher Standards and Practices Commission

Chapter 584

Rule Caption: Need for editorial corrections and adoption of 584-
042-0002 to give effect to other rules before the Commission.
Date: Time: Location:
6-27-06 1-2:30 p.m. TSPC Office

465 Commercial St. NE

Salem, OR 97301
Hearing Officer: Victoria Chamberlain
Stat. Auth.: ORS 342
Stats. Implemented: ORS 342.120 - 342.430 & 342.455 - 342.495
Proposed Adoptions: 584-042-0002
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Proposed Amendments: 584-005-0005, 584-050-0004, 584-050-
0030

Last Date for Comment: 6-27-06, 5 p.m.

Summary: 584-005-0005 Definitions (for all Divisions) —
Removes definitions related to professional technical licenses and
moves them to Division 42 under a new administrative rule. Also
removes a definition for Small Schools which is not used in any
administrative rule. Renumbers remaining rules.

584-042-0002 Definitions (for Division 42 only) — Creates a new
rule for the definitions that were formerly in Division 005. Amends
the definition of Instructor Appraisal Committee.

584-050-0004 Procedure for Incomplete Application — Changes
rule to reflect current practice.

584-050-0030 Serving Without Proper Licensure — Deletes obso-
lete references in the rule.

Rules Coordinator: Victoria Chamberlain

Address: Teacher Standards and Practices Commission, 465 Com-
mercial St. NE, Salem, OR 97301

Telephone: (503) 378-6813
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Board of Examiners for Speech-Language
Pathology and Audiology
Chapter 335

Rule Caption: Adds rule to define requirements for sales of hear-
ing aids; revises record-keeping requirement for audiologists.
Adm. Order No.: SPA 1-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 4-1-06

Rules Adopted: 335-005-0030, 335-005-0035

Rules Amended: 335-005-0025

Subject: Rule 335-005-0025 is amended to reflect that audiologists
who are the sole provider of hearing aids at a business location are
not required to keep a record of the hours spent at their business loca-
tion(s).

Adoption of rules 335-005-0030 and 335-005-0035 provide con-
sumer protection for consumers who purchase hearing aids from
audiologists.

Rules Coordinator: Brenda Felber—(971) 673-0220

335-005-0025
Accurate Representation

(1) Individuals shall not misrepresent their credentials, competence,
education, training, or experience.

(2) Individuals shall not misrepresent the credentials of assistants and
shall inform those they serve professionally of the name and professional
credentials of persons providing services.

(3) Individuals shall not transfer to a noncertified individual any
responsibility which requires the unique skills, knowledge, and judgement
that is within the scope of practice of that professional.

(4) Individuals shall not misrepresent diagnostic information, servic-
es rendered, or products dispensed or engage in any scheme or artifice to
defraud in connection with obtaining payment or reimbursement for such
services or products.

(5) Individuals’ statements to the public shall provide accurate infor-
mation about the nature and management of communication disorders,
about the professions, and about professional services.

(6) Individuals’ statements to the public advertising, announcing, and
marketing their professional services, reporting research results, and pro-
moting products shall adhere to prevailing professional standards and shall
not contain misrepresentations.

(7) Individuals shall not engage in any scheme or enter into any
arrangement whereby clients are referred to or from any person or business
entity in return for any remuneration of any kind, including referrals back
to the person or business entity.

(8) Individuals shall not engage in dishonesty, fraud, misrepresenta-
tion, or any form of conduct that adversely reflects on the individual’s fit-
ness to serve persons professionally.

(9) Individuals’ statements to colleagues about professional services,
research results, and products shall contain no misrepresentations.

(10) At any time the licensee is disciplined or convicted of a crime,
the licensee shall immediately report the incident to the Board.

(11) Audiology licensees may not consult with, contract with, or be
employed by a business that dispenses hearing aids if the business holds
itself out as having an audiologist on staff or providing audiology services
unless audiology licensees provide audiological services as follows:

(a) The licensee, in combination with other audiology licensees or
alone, performs audiology evaluations or hearing fitting services or both at
each of the business locations that is advertised as having an audiologist on
staff or providing audiology services;

(b) The licensee, or the licensee and other licensees, are physically
present for at least 30 hours per month at each of the business locations that
is advertised as having an audiologist on staff or providing audiology serv-
ices; and

(c) The licensee keeps a record of the hours he or she spends at each
of the business locations that is advertised as having an audiologist on staff
or providing audiology services.

(11) (a,b,c) above does not apply if audiologist licensees are the sole
providers of hearing aids at a business location.

(12) Except as described in section 13 of this rule, a licensee shall not
sign, or authorize anyone else to sign on the licensee’s behalf, letters or
reports purporting to describe the function or condition of any person
unless the licensee has personally performed testing of the person.
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(13) If support personnel or a student in supervised practicum provide
services, the name of the assistant or the student and a description of duties
performed must be clearly referenced in any formal documents (e.g. letters,

treatment plans, reports) signed by the licensee.
Stat. Auth.: ORS 681
Stats. Implemented: ORS 681.330
Hist.: SPA 1-2001, f. & cert. ef. 3-12-01; SPA 1-2004, f. & cert. ef. 2-6-04; SPA 2-2004, f. &
cert. ef. 5-26-04; SPA 1-2005, f. & cert. ef. 9-13-05; SPA 1-2006, f. & cert. ef. 5-8-06

335-005-0030
Statement to Prospective Hearing Aid Consumer; Contents; Copy
Retained

(1) Prior to consummation of the sale of a hearing aid, the audiologist
shall provide to the consumer a written statement. The statement shall be in
a format prescribed by the Board of Examiners for Speech-Language
Pathology and Audiology and shall include but not be limited to all of the
following:

(a) The name and address of the prospective hearing aid user.

(b) The date of the sale.

(¢) The make, model, and serial number of the hearing aid or aids
sold.

(d) A statement on the condition of the hearing aid: new, recondi-
tioned, or used. A used hearing aid is a hearing aid that has been worn for
any period of time, excepting hearing aids worn as part of hearing aid eval-
uations. A reconditioned hearing aid is a used hearing aid that has been
rebuilt or is a hearing aid that consists of both old and new parts.

(e) The terms of any guarantee or expressed warranty with respect to
the hearing aid or hearing aids.

(f) Statement of right to rescind the sale, length of trial period (mini-
mum 30 days), procedure for extending trial period, procedure for rescind-
ing sale, and the date by which the hearing aid(s) need to be returned to
rescind the sale.

(g) The business address of the audiologist.

(h) The name, license number and signature of the audiologist selling
the hearing aids.

(i) The address of the Board and the procedure for filing a complaint
under ORS 681.

(j) In no smaller type than the largest used in the body copy portion,
the following bordered statement: “If is desirable that a person seeking
help with a hearing problem (especially for the first time) consult an ear
doctor and obtain a medical ear evaluation. Although hearing aids are
often recommended for hearing problems, another form of treatment may
be necessary.”

(k) A statement acknowledging that the consumer has read and under-
stands the information contained in the sales agreement, signed by the con-
sumer and dated.

(2) A duplicate copy of the statement required under subsection (1) of
this section is a clinical record and as such must be kept for seven years by

the audiologist selling the hearing aid.
Stat. Auth.: ORS 681.420(5), 681.460
Stat. Implemented: ORS 681.420
Hist.: SPA 12006, f. & cert. ef. 5-8-06

335-005-0035
Right to Rescind Hearing Aid Purchase and Time Limit; Refund; Post
Delivery Session

(1) Any monies paid by or on behalf on the consumer toward the pur-
chase of a hearing aid shall be refunded to the payer if the delivery of the
hearing aid to the consumer is cancelled.

(2) After delivery of the hearing aid to the consumer, the consumer
shall have the right to rescind the hearing aid purchase for any reason with-
in 30-days from the date of initial fitting by returning the hearing aid to the
place of business either in person or by certified mail. Any hearing aid
returned must be in good condition less normal wear and tear. If any hear-
ing aid has been out of the consumer’s possession for a period of 72 hours
or more for any alteration or adjustment during the 30 day rescission peri-
od, the 30 day rescission period is restarted. The length of the rescission
period may exceed 30 days by written agreement between the consumer
and the audiologist.

(3) After delivery of the hearing aid(s) to the consumer, the audiolo-
gist may retain 10% of the purchase price or a maximum of $250 per hear-
ing aid when the consumer rescinds the sale during the rescission period.
The purchaser shall incur no additional liability for the cancellation.

(4) The audiologist will conduct and document a minimum of one
post-delivery follow-up session with the consumer before the expiration of
the 30-day trial period. The audiologist must document in the clinical
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record if the consumer can not be located or fails to attend the follow-up
session.

Stat. Auth.: ORS 681.420(5), 681.460

Stat. Implemented: ORS 681.420

Hist.: SPA 1-2006, f. & cert. ef. 5-8-06

Rule Caption: Clarifies professional development requirements
and revises conditional licensee supervisory requirements to con-
form to law.

Adm. Order No.: SPA 2-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 4-1-06

Rules Amended: 335-070-0040, 335-070-0060, 335-070-0065, 335-
080-0005

Subject: Rules in Division 70 relate to professional development
requirements:

-Allows undergraduate coursework as a pre-approved activity for
speech-language pathology assistants.

-Clarifies definition of allowable inservice topics.

-Allows consideration of late requests for approval of professional
development activities at most times during the licensing period if
the delinquent fee is paid.

-Removes obsolete language regarding professional development
requirements for dual licensees.

Rule in Division 80 is revised to conform to the law change that
no longer allows a non-Board licensed speech-language pathologist
with a Certificate of Clinical Competence from the American Speech
and Hearing Association to provide supervision of the Board con-
ditional licensee in the professional setting.

Rules Coordinator: Brenda Felber—(971) 673-0220

335-070-0040
Procedures for Approval of Professional Development Offerings

Approval of professional development activities not specified above
may be requested from the Board by an institution, organization, agency or
individual licensee. Such requests may be submitted before or after the pro-
fessional development activity takes place. If prior approval is required,
requests must be received by the Board office no later than 60 days prior to
the commencement of the activity. Requests for approval following an
activity must be received by the Board office no later than 30 days after the
professional development offering takes place. If the request is made later
than 30 days after the professional development offering takes place but
prior to November 1st of each odd-numbered year, the requestor will pay
the delinquent fee to have the request considered for approval. No special
requests for the current licensing period will be considered between
November 1st of odd-numbered years and January 30 of even-numbered
years. All requests must be submitted on a form provided by the board, stat-
ing the type of learning activity, the subject matter, the names and qualifi-
cations of the instructors and the number of professional development
hours offered. An activity shall qualify for approval if the board determines
that the activity:

(1) Is an organized program of learning; and

(2) Pertains to subject matter which integrally relates to the practice
of speech-language pathology and/or audiology; and

(3) Contributes to the professional competency of the licensee; and

(4) Is conducted by individuals who have education, training or expe-
rience acceptable to the Board.

(5) Credit for the hours of a single presentation will be acceptable if
the presenter submits the request for approval within the required time-
frame and meets criteria (1) through (4) above.

(6) Credit will not be given for attending or participating in a partic-

ular activity more than once in a licensing period.
Stat. Auth.: ORS 681.420(5) & 681.460
Stats. Implemented: ORS 681.320(1)(a)
Hist.: SPA 2-1996, f. & cert. ef. 7-22-96; SPA 1-2001, f. & cert. ef. 3-12-01; SPA 1-2005, f.
& cert. ef. 9-13-05; SPA 2-2006, f. & cert. ef. 5-8-06

335-070-0060
New Licensees

Professional development for new licensees will be required on the
following scale:

(1) Licensed prior to July of even-numbered years — report the full
number of required hours.
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(2) Licensed from August 1st of even-numbered years through July of
odd-numbered years — report half of required number of hours.
(3) Licensed after July 31st of odd-numbered years — no report is

required.
Stat. Auth.: ORS 681.420(5) & 681.460
Stats. Implemented: ORS 681.320(1)(a)
Hist.: SPA 2-1996, f. & cert. ef. 7-22-96; SPA 1-2001, f. & cert. ef. 3-12-01; SPA 1-2003, f.
& cert. ef. 5-7-03; SPA 1-2004, f. & cert. ef. 2-6-04; SPA 2-2004, f. & cert. ef. 5-26-04; SPA
1-2005, f. & cert. ef. 9-13-05; SPA 2-2006, f. & cert. ef. 5-8-06

335-070-0065
Dual Licensees

(1) Effective January 31, 2004, each applicant for renewal of a dual
license shall complete forty (40) clock hours of documented and approved
professional development in audiology and forty (40) clock hours of docu-
mented and approved professional development in speech-language pathol-
ogy to be reported at renewal on January 30, 2006 and at each renewal
thereafter. A maximum of twenty (20) hours may be applied to both license
categories if the topic is applicable to both types of licenses. A class in CPR
may be counted only once.

(2) Approved professional development hours completed in excess of

the requirement shall not be carried over to the subsequent renewal period.
Stat. Auth.: ORS 681.420(5) & 681.460
Stats. Implemented: ORS 681.250(1) & 681.320(1)(a)
Hist.: SPA 1-2001, f. & cert. ef. 3-12-01; SPA 1-2003, f. & cert. ef. 5-7-03; SPA 2-2006, f. &
cert. ef. 5-8-06

335-080-0005
Definitions

(1) Agent means a licensee of the Board designated by a supervisor
under section 335-080-0202.

(2) Business Entity includes an individual practitioner, partnership,
corporation, or association.

(3) A Conditional License is a license certificate issued by the Board
to applicants meeting the requirements as stated in ORS 681.260(2). The
license provides for the licensee to work under supervision while complet-
ing the required nine months of supervised post-educational professional
experience and/or until the licensee successfully passes the required exam-
ination.

(4) Supervisor means a licensed speech-language pathologist or audi-
ologist who undertakes responsibility for managing and directing a condi-
tional licensee in nine months of full-time post-educational professional
employment. A supervisor must be a fully licensed speech-language pathol-

ogist or audiologist.
Stat. Auth.: ORS 681
Stat. Implemented: ORS 681.325, 681.260(4) & (5)
Hist.: SPA 12001, f. & cert. ef. 3-12-01; SPA 22006, f. & cert. ef. 5-8-06

Rule Caption: Defines means for assistant applicants to obtain
clock hours in work settings and the supervisory permission quali-
fications.

Adm. Order No.: SPA 3-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 4-1-06

Rules Amended: 335-095-0010, 335-095-0030, 335-095-0055
Subject: Rules 095-0010 and 095-0030 add an alternative way for
an applicant to obtain the required number of supervised clinical
clock contact hours.

Rule 095-0055 better defines the licensing requirement for appli-
cants requesting a permit to supervise speech assistants in the
schools.

Rules Coordinator: Brenda Felber—(971) 673-0220

335-095-0010
Definitions

(1) Approved Training Program: A post secondary training program
that has approval by the Oregon Board of Examiners for Speech-Language
Pathology & Audiology to offer specific coursework and practica leading
to licensure as a speech-language pathology assistant.

(2) Assessment: A qualitative and quantitative process, conducted by
a licensed SLP, that measures the degree of communication impairment
conducted by a licensed SLP including, but not limited to, screening, norm
and criterion referenced testing, behavioral observations, and clinical inter-
view.

(3) Clinical Interaction: Supervised practicum or work setting in
speech-language pathology.
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(4) Direct Supervision: On-site, in-view observation and guidance by
a speech-language pathologist while an assigned clinical activity is per-
formed by a speech-language pathology assistant.

(5) Indirect Supervision: Those activities other than direct observa-
tion and guidance conducted by a speech-language pathologist that may
include consultation, record review, review and evaluation of audio-or
videotaped sessions.

(6) Speech-Language Pathology Assistant: A person who provides
speech-language pathology services under the direction and supervision of

a speech-language pathologist licensed under ORS 681.250.
Stat. Auth.: ORS 681.205, 681.360, 681.370, 681.375, 681.420 & 681.460
Stats. Implemented: ORS 681.360, 681.370 & 681.375
Hist.: SPA 1-2003, f. & cert. ef. 5-7-03; SPA 3-2006, f. & cert. ef. 5-8-06

335-095-0030
Certification of Speech-Language Pathology Assistants

Applicants not qualifying by grandparenting under rule 335-095-0020
must submit all of the following to be eligible for certification.

(1) Transcripts showing 45 quarter hours or 30 semester hours of
speech-language pathology technical course work; and

(2) Transcripts showing 45 quarter hours or 30 semester hours of gen-
eral education credit; and

(3) Written evidence of 100 clock contact hours of clinical interaction.

(a) Clinical interaction must be face to face interaction with clients
and supervised 100% of the time. Activities may include speech and hear-
ing screenings and individual or small group and classroom sessions over a
recommended 8-12-week period.

(b) Clinical interaction documentation must show the date, clinical
activity, amount of time and the supervisor’s initials and signature. A super-
visor must be licensed or have a permit to supervise assistants from this
Board.

(c) The supervising speech-language pathologist and the applicant
will complete the Board’s Competency Checklist upon completion of 100
hours. If there is more than one supervisor, all supervisors must be listed
and one must sign the checklist.

(d) Applicants presenting transcripts showing practicum course(s)
with the required number of clock contact hours of clinical interaction are

not required to submit the completed Board Competency Checklist.
Stat. Auth.: ORS 681.360, 681.375, 681.420 & 681.460
Stat. Implemented: ORS 681.360 & 681.375
Hist.: SPA 1-2003, f. & cert. ef. 5-7-03; SPA 1-2004, f. & cert. ef. 2-6-04; SPA 2-2004, f. &
cert. ef. 5-26-04; SPA 3-2006, f. & cert. ef. 5-8-06

335-095-0055
Permission for Supervisors of Speech-language Pathology Assistants
in Schools

A speech-language pathologist holding either a basic license in
speech impaired or a standard teaching license in speech impaired or an ini-
tial or continuing teaching license in communication disorders issued by
the Teacher Standards and Practices Commission, may supervise a speech-
language pathology assistant working in a school if the following condi-
tions are met:

(1) The speech-language pathologist meets the requirements of OAR
335-095-0040.

(2) The speech-language pathologist agrees to supervise according to
OAR 335-095-0050(2).

(3) The speech-language pathologist completes an application pro-
scribed by the Board and pays the required application fee on an annual

basis.
Stat. Auth.: ORS 681.230, 681.360, 681.375, 681.420 & 681.460
Stats. Implemented: ORS 681.360 & 681.375
Hist.: SPA 1-2005, f. & cert. ef. 9-13-05; SPA 3-2006, f. & cert. ef. 5-8-06

Board of Investigators
Chapter 220

Rule Caption: Repeals rules relating to Oregon Board of
Investigators.

Adm. Order No.: BI 1-2006

Filed with Sec. of State: 5-15-2006

Certified to be Effective: 5-15-06

Notice Publication Date: 2-1-06

Rules Repealed: 220-001-0010, 220-001-0020, 220-001-0030, 220-
001-0040, 220-001-0050, 220-005-0005, 220-005-0010, 220-005-
0015, 220-005-0110, 220-005-0115, 220-005-0120, 220-005-0130,
220-005-0135, 220-005-0140, 220-005-0150, 220-005-0160, 220-
005-0170, 220-005-0180, 220-005-0210, 220-005-0220, 220-005-
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0225, 220-005-0230, 220-005-0240, 220-005-0245, 220-005-0250,
220-010-0020, 220-010-0030, 220-010-0050, 220-010-0060, 220-
010-0200, 220-010-0300, 220-030-0035, 220-040-0015, 220-040-
0025, 220-040-0035, 220-040-0045, 220-040-0050, 220-050-0105,
220-050-0110, 220-050-0140, 220-050-0150, 220-050-0300
Subject: Repeals rules relating to the regulation of private investi-
gators by the Oregon Board of Investigators and effectively transfers
regulation to Department of Public Safety Standards and Training.
Rules Coordinator: Bonnie Salle—(503) 378-2431
Board of Medical Examiners
Chapter 847

Rule Caption: Specify that licensees in Oregon border towns may
register under active status.

Adm. Order No.: BME 7-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Amended: 847-008-0015

Subject: The adopted rule specifies that licensees whose practice
address is within 100 miles of the Oregon border and who intend to
practice in Oregon may register under active status.

Rules Coordinator: Diana M. Dolstra—(971) 673-2713

847-008-0015
Active Registration

Each licensee of the Board who practices within the State of Oregon
shall register and pay a biennial active registration fee prior to the last day
of the registration period, except where:

(1) The licensee is in a qualified training program and elects to regis-
ter on an annual basis.

(2) The licensee practices on an intermittent, locum-tenens basis, as
defined in OAR 847-008-0020.

(3) The licensee is in the Military or Public Health Service where the
licensee’s official state of residence is Oregon as documented by a defense
Finance and Accounting Service Military Leave and Earnings Statement,
an Oregon voter registration card, or an Oregon driver license, then licens-
ee may maintain an active status by request and by paying the active fee.
Practice must be limited to the military or public health service. Licensee
must file an affidavit before beginning active practice in Oregon.

(4) The licensee practices teleradiology, as defined in OAR 847-008-
0022.

(5) Each licensee of the Board whose practice address of record with
the Board is within 100 miles of the border of the State of Oregon and who
intends to practice within Oregon shall qualify for active registration status.
Such licensee shall submit a statement to the Board attesting to practice in

Oregon.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.228
Hist.: ME 5-1990, f. & cert. ef. 4-25-90; ME 5-1991, f. & cert. ef. 7-24-91; BME 2-2004, f.
& cert. ef. 1-27-04; BME 14-2004, f. & cert. ef. 7-13-04; BME 7-2006, f. & cert. ef. 5-8-06

Rule Caption: Create new license status of Active - Telemonitoring
for physicians who practice outside of Oregon.

Adm. Order No.: BME 8-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Adopted: 847-008-0023

Subject: The adopted rule creates new license status of Active - Tele-
monitoring to allow a physician who practices in a location outside
of Oregon to provide intraoperative monitoring of data collected dur-
ing surgery in Oregon and electronically transmitted to the out-of-
state physician for the purpose of allowing the monitoring physician
to notify the Oregon operating team of changes that may have a seri-
ous effect on the outcome and/or survival of the patient.

Rules Coordinator: Diana M. Dolstra—(971) 673-2713

847-008-0023
Telemonitoring Registration

(1) Telemonitoring is the intraoperative monitoring of data collected
during surgery and electronically transmitted to a physician who practices
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in a location outside of Oregon via a telemedicine link for the purpose of
allowing the monitoring physician to notify the operating team of changes
that may have a serious effect on the outcome and/or survival of the patient.
The monitoring physician is in communication with the operation team
through a technician in the operating room.

(2) The facility where the surgery is to be performed must be a
licensed hospital or ambulatory surgical center licensed by the Department
of Human Services, must grant medical staff membership and/or clinical
privileges to the monitoring physician, and must request the Board of
Medical Examiners grant Active — Telemonitoring status to the monitor-
ing physician to perform intraoperative telemonitoring on patients during
surgery.

(3) Physicians granted Active — Telemonitoring status shall register
and pay a biennial active registration fee. The licensee must file an

Affidavit of Reactivation before beginning active practice in Oregon.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.172
Hist.: BME 1-2006(Temp), f. & cert. ef. 2-8-06 thru 7-7-06; BME 8-2006, f. & cert. ef. 5-8-
06

Rule Caption: Set forth what shall be included in report to the
Board by licensee or healthcare facility.

Adm. Order No.: BME 9-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 11-1-04

Rules Amended: 847-010-0073

Subject: The adopted rule sets forth what shall be included in a
report from a healthcare facility, organization or individual required
to report to the Board any official action, incident or event taken
against or involving a Board licensee, based on a finding of medical
incompetence, unprofessional conduct, or licensee impairment, with-
in ten working days of their occurrence.

Rules Coordinator: Diana M. Dolstra—(971) 673-2713

847-010-0073
Reporting Incompetent or Impaired Physicians to the Board

(1) ORS 677.415 requires health care facilities and Board licensees to
report to the Board of Medical Examiners any official action, incident or
event taken against or involving a Board licensee, based on a finding of
medical incompetence, unprofessional conduct, or licensee impairment,
within ten working days of their occurrence. For the purposes of the statute,
the terms medical incompetence, unprofessional conduct, and impaired
licensee have the following meanings:

(a) Medical Incompetence: A licensee who is medically incompetent
is one who is unable to practice medicine with reasonable skill or safety due
to lack of knowledge, ability, or impairment. Evidence of medical incom-
petence shall include:

(A) Gross or repeated acts of negligence involving patient care.

(B) Failure to achieve a passing score or satisfactory rating on a com-
petency examination or program of evaluation when the examination or
evaluation is ordered or directed by a health care facility.

(C) Failure to complete a course or program of remedial education
when ordered or directed to do so by a health care facility.

(b) Unprofessional conduct: Unprofessional conduct includes the
behavior described in ORS 677.188(4) and is conduct which is unbecom-
ing to a person licensed by the Board of Medical Examiners or detrimental
to the best interest of the public and includes:

(A) Any conduct or practice contrary to recognized standards of
ethics of the medical, podiatric or acupuncture professions or any conduct
which does or might constitute a danger to the public, to include a violation
of patient boundaries.

(B) Willful performance of any surgical or medical treatment which
is contrary to acceptable medical standards.

(C) Willful and repeated ordering or performance of unnecessary lab-
oratory tests or radiologic studies, administration of unnecessary treatment,
employment of outmoded, unproved, or unscientific treatments, except as
allowed in ORS 677.190 (1)(b), failing to obtain consultations when failing
to do so is not consistent with the standard of care, or otherwise utilizing
medical service for diagnosis or treatment which is or may be considered
unnecessary or inappropriate.

(D) Committing fraud in the performance of, or the billing for, med-
ical procedures.
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(c) Licensee Impairment: A licensee who is impaired is a licensee who
is unable to practice medicine with reasonable skill or safety due to factors
which include, but are not limited to:

(A) The use or abuse of alcohol, drugs, or other substances which
impair ability.

(B) Mental or emotional illness.

(C) Physical deterioration or long term illness or injury which
adversely affects cognition, motor, or perceptive skills.

(2) For the purposes of the reporting requirements of this rule and
ORS 677.415, licensees shall be considered to be impaired if they refuse to
undergo an evaluation for mental or physical competence or chemical
impairment, or if they resign their privileges to avoid such an evaluation,
when the evaluation is ordered or directed by a health care facility or by this
Board.

(3) A report made by a healthcare facility, organization or individual
to the Board of Medical Examiners under ORS 677.415 shall include the
following information:

(a) The name and title of the person making the report;

(b) Where an “official action, incident or event,” including a volun-
tary resignation, or voluntary limitation of staff privileges at an institution
while under investigation has been taken against a licensee, a statement
describing the action and the name, job title and location of the licensee
being reported;

(c) A description of the basis for the action, including voluntary res-
ignation or voluntary limitation of staff privileges at an institution while
under investigation, not to include information pursuant to ORS 41.675;
and

(d) To facilitate the Board investigation, a complete list of patients
and the medical record numbers which were reviewed and are relevant to
the action.

(4) In addition to the subject matter of a report required under section
(3) of this rule, a licensee shall include in his/her written report a summary
of the licensee’s understanding of the complaint giving rise to the reporting
requirement.

(5) All required reports shall be made in writing.

(6) Any person who reports or provides information to the board
under ORS 677.205 and 677.410 to 677.425 and who provides information
in good faith shall not be subject to an action for civil damages as a result

thereof.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.415
Hist.: BME 5-2004, f. & cert. ef. 4-22-04; BME 9-2006, f. & cert. ef. 5-8-06

Rule Caption: Allows waivers of licensure and examination
requirements for applicants for unlimited licensure.

Adm. Order No.: BME 10-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Amended: 847-020-0130, 847-020-0170

Subject: The adopted rules allow licensure for foreign medical grad-
uate applicants who have obtained four years of practice in another
state similar to the Board’s Limited License Medical Faculty; allow
waiver of the three attempt limit for USMLE Step 3 if the applicant
is American Board (ABMS) certified; allow waiver of the 7-year
requirements for USMLE Steps 1, 2 and 3 for applicants who are
American Board (ABMS) certified or have completed continuous
post-graduate training equivalent to an MD/DO/PhD program.
Rules Coordinator: Diana M. Dolstra—(971) 673-2713

847-020-0130
Basic Requirements for Licensure of a Foreign Medical School
Graduate

(1) The following requirements must be met in lieu of graduation
from a school of medicine approved by the Liaison Committee on Medical
Education or the Committee on the Accreditation of the Canadian Medical
Schools of the Canadian Medical Association in order to qualify under ORS
677.100.

(2) The requirements for licensure of the foreign medical school grad-
uate are as follows:

(a) Must speak English fluently and write English legibly.

(b) Must have graduated from a foreign school of medicine that is
chartered in the country in which the school is located, after attendance of
at least four full terms of instruction of eight months each, with all courses
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having been completed by physical on-site attendance in the country in
which the school is chartered. This requirement may be waived for any
applicant for licensure who has graduated from a foreign school of medi-
cine, and has substantially complied with the attendance requirements pro-
vided herein, and has been certified by a specialty board recognized by the
American Board of Medical Specialties. If any of the clinical clerkships
were taken in an institution in a country other than that in which the school
is licensed, the institutions in which the clerkships were served must pro-
vide a certificate to prove the time spent and the satisfactory completion of
the clerkships. After June 30, 1988, clinical clerkships served in the U.S. or
Canada shall be taken only in institutions which conduct residencies
approved by the Accreditation Council for Graduate Medical Education or
the College of Family Physicians of Canada or the Royal College of
Physicians and Surgeons of Canada or the American Osteopathic
Association in the specific subject of the clerkship. The foreign school of
medicine must be listed in the World Directory of Medical Schools pub-
lished by the World Health Organization or any other such foreign school
of medicine approved by the Oregon Board of Medical Examiners pursuant
to OAR 847-031-0001, 847-031-0010, 847-031-0020, 847-031-0030 and
847-031-0040.

(c) Must have obtained the Standard Educational Commission for
Foreign Medical Graduates Certificate issued by the Educational
Commission for Foreign Medical Graduates. This requirement may be
waived if accredited postgraduate training was completed in Canada, or
prior to the enforcement of the ECFMG certification, or if the applicant has
been certified by a specialty board recognized by the American Board of
Medical Specialties. In lieu of the ECFMG certificate, Fifth Pathway appli-
cants shall show evidence of passing the examination pursuant to Oregon
standards.

(d) Must have satisfactorily completed an approved internship and/or
residency (or clinical fellowship) in the United States or Canada of not less
than three years of progressive training in not more than two specialties in
not more than two training programs accredited for internship, residency or
fellowship training by the Accreditation Council for Graduate Medical
Education or the College of Family Physicians of Canada or the Royal
College of Physicians and Surgeons of Canada or the American
Osteopathic Association. The following may be used in lieu of the three
years of post graduate training:

(A) A valid certificate issued by a specialty board recognized by the
American Board of Medical Specialties; or

(B) Successful completion of four years of practice in Oregon under
a Limited License, Medical Faculty, in accordance with OAR 847-020-
0140(1)(b)—(c); or

(C) Successful completion of four years of practice in another state or
the District of Columbia under a license substantially similar to the Board’s
Limited License, Medical Faculty.

(e) A graduate of a school of medicine approved by the Oregon Board
of Medical Examiners pursuant to OAR 847-031-0001, 847-031-0010,
847-031-0020, 847-031-0030 and 847-031-0040 must have satisfactorily
completed not less than one year of approved training in the United States
or Canada in not more than one hospital accredited for internship, residen-
cy or fellowship training by the Accreditation Council for Graduate
Medical Education or the Canadian Medical Association or the Royal
College of Physicians and Surgeons of Canada.

(f) Must pass a written licensure examination as provided in ORS
677.110 and OAR 847-020-0170.

(3) If a foreign medical graduate has met the basic requirements for
licensure and wishes to pursue further postgraduate training beyond the
postgraduate level (3) three year, or wishes to practice medicine in this

state, an unlimited license must be applied for and obtained.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.100, 677.265
Hist. BME 9-2001, f. & cert. ef. 7-24-01; BME 8-2002, f. & cert. ef. 7-17-02; BME 10-
2004(Temp), f. & cert. ef. 4-22-04 thru 10-15-04; BME 15-2004, f. & cert. ef. 7-13-04; BME
8-2005, f. & cert. ef. 7-20-05; BME 4-2006(Temp), f. & cert. ef. 2-8-06 thru 7-7-06; BME
10-2006, f. & cert. ef. 5-8-06

847-020-0170
Written Examination, SPEX Examination and Personal Interview

(1) After complying with OAR 847-020-0110 through OAR 847-020-
0200 the applicant applying for licensure must have passed one of the fol-
lowing examinations or combinations of examinations:

(a) Federation Licensing Examination (FLEX) Component I and
FLEX Component 2.

(b) National Board of Medical Examiners (NBME) Part I and Part II
and Part II1.
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(c) National Board of Medical Examiners (NBME) Part I or United
States Medical Licensing Examination (USMLE) Step 1, and NBME Part
II or USMLE Step 2 and NBME Part III or USMLE Step 3.

(d) NBME Part I or USMLE Step 1, and NBME Part II or USMLE
Step 2, and FLEX Component 2.

(e) FLEX Component 1 and USMLE Step 3. A score of 75 or above
must be achieved on FLEX Component 1 and the score achieved on
USMLE Step 3 must be equal to or exceed the figure established by the
Federation as a recommended passing score.

(f) The score achieved on each Step, Part or Component must equal
or exceed the figure established by the USMLE Program, the National
Board of Medical Examiners or the Federation of State Medical Boards as
a passing score. All Steps, Parts or Components listed in OAR 847-020-
0170(1)(a)—~(f) must be administered prior to January 2000, except for
applicants who participated in and completed a combined MD/DO/PhD
program; or

(g) The National Board of Osteopathic Medical Examiners (NBOME)
examination or the Comprehensive Osteopathic Medical Licensing
Examination (COMLEX) or any combination of their parts; or

(h) USMLE Steps 1, 2, and 3. All three Steps of USMLE, or all three
Levels of the NBOME examination or COMLEX or any combination of the
two, must be passed within a seven-year period which begins when the first
Step or Level, either Step 1 or Step 2 or Level 1 or Level 2, is passed. The
score achieved on each Step must equal or exceed the figure established by
the Federation as a recommended passing score, and the score achieved on
each Level must equal or exceed the figure established by the National
Board of Osteopathic Medical Examiners.

(A) An applicant who has not passed all three Steps or Levels within
the seven-year period may request an exception to the seven-year require-
ment if he/she:

(I) Has current certification by the American Board of Medical
Specialties or the American Osteopathic Association’s Bureau of
Osteopathic Specialists; or

(II) Suffered from a documented significant health condition which
by its severity would necessarily cause a delay to the applicant’s medical or
osteopathic study; or

(III) Participated in a combined MD/DO/PhD program; or

(IV) Completed continuous post-graduate training with the equivalent
number of years to an MD/DO/PhD program.

(B) Effective April 23, 2004, to be eligible for licensure, an applicant
must have passed USMLE Step 3 or NBOME’s COMLEX Level 3 within
four attempts whether for Oregon or any other state. After the third failed
attempt, the applicant must have completed one additional year of post-
graduate training in the United States or Canada prior to readmission to the
examination. The Board must approve the additional year of training to
determine whether the applicant is eligible for licensure. The applicant,
after completion of the required year of training, must have passed USMLE
Step 3 or COMLEX Level 3 on their fourth and final attempt. If the fourth
attempt of USMLE Step 3 is failed, the applicant is not eligible for Oregon
licensure. If the applicant did not complete a year of training approved by
the Board between the third and fourth attempt to pass USMLE Step 3 or
COMLEX Level 3, the applicant is not eligible for licensure.

(C) An applicant who has passed USMLE Step 3 or COMLEX Level
3, but not within the four attempts required by OAR 847-020-
0170(1)(h)(B), may request a waiver of this requirement if he/she has cur-
rent certification by a specialty board recognized by the American Board of
Medical Specialties or the American Osteopathic Association’s Bureau of
Osteopathic Specialists.

(2) USMLE Step 3 may be taken during the first year of postgraduate
training, or after the first year of postgraduate training has been completed.
A Limited License, Postgraduate will be required for training beyond the
postgraduate 1 level if the USMLE is not yet passed.

(3) The applicant will not be allowed to take the USMLE for this state
nor apply for licensure in this state if the FLEX has been previously failed
four or more times.

(4) The applicant must have passed the written examination (FLEX)
under the following conditions:

(a) The applicant who has taken the FLEX examination (Day I, II, and
IIT) administered between June 1968 and December 1984 must have taken
the entire examination at one sitting. The applicant who has taken the
FLEX examination (Component 1 and Component 2), first administered in
June 1985, was not required to take both Components 1 and 2 of the FLEX
examination at one sitting. Both must have been passed within seven years
of the first attempt.
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(b) The applicant may not have taken the FLEX examination more
than a total of four times, whether in Oregon or other states, whether the
components were taken together or separately. After the third failed
attempt, the applicant must have satisfactorily completed one year of
approved training in the United State or Canada prior to having taken the
entire FLEX examination at one sitting on the fourth and final attempt.

(c) Only the applicant’s scores on the most recently taken FLEX
examination will be considered to determine eligibility.

(5) The applicant may also be required to pass the Special Purpose
Examination (SPEX). This requirement may be waived if:

(a) The applicant has within ten years of filing an application with the
Board, completed an accredited one year residency, or an accredited or
Board approved one year clinical fellowship;

(b) The applicant has within ten years of filing an application with the
Board, been certified or recertified by a specialty board recognized by the
American Board of Medical Specialties or the American Osteopathic
Association;

(c) The applicant has received an appointment as Professor or
Associate Professor at the Oregon Health and Science University; and

(d) Has not ceased the practice of medicine for a period of 12 or more
consecutive months. The SPEX examination may be waived if the appli-
cant, after ceasing practice for a period of 12 or more consecutive months,
has subsequently:

(A) Completed an accredited one year residency; or

(B) Completed an accredited or Board approved one year clinical fel-
lowship; or

(C) Been certified or recertified by a specialty board recognized by
the American Board of Medical Specialties or the American Osteopathic
Association; or

(D) Obtained continuing medical education to the Board’s satisfac-
tion.

(6) The applicant, who fails the SPEX examination three times,
whether in Oregon or other states, shall successfully complete an accredit-
ed one year residency or an accredited or approved one-year clinical fel-
lowship before retaking the SPEX.

(a) However, after the first or second failed attempt, the Board may
allow the applicant to take an oral specialty examination, at the applicant’s
expense, to be given by a panel of physicians in such specialty. The appli-
cant shall submit the cost of administering the oral examination prior to the
examination being scheduled.

(b) If an oral specialty examination is requested by the applicant, an
Examination Panel of at least three physicians shall be appointed.

(c) The examination shall include questions which test basic knowl-
edge and also test for knowledge expected of a physician with a practice
similar in nature to examinee’s. The panel shall establish a system for
weighing their score for each question in the examination. After it is pre-
pared, the examination shall be submitted to the Board for review and
approval.

(d) The Board shall require a passing grade of 75 on the oral special-
ty examination.

(e) If such oral examination is passed, the applicant would be granted
a license limited to the applicant’s specialty. If failed, the license would be
denied and the applicant would not be eligible for licensure.

(7) The Limited License, SPEX may be granted for a period of 6
months and permits the licensee to practice medicine only until the grade
results of the Special Purpose Examination are available and the applicant
completes the initial registration process. The Limited License, SPEX
would become invalid should the applicant fail the SPEX examination and
the applicant, upon notification of failure of the examination, must cease
practice in this state as expeditiously as possible, but not to exceed two
weeks after the applicant receives notice of failure of the examination.

(8) An applicant shall be required to pass an open-book examination
on the Medical Practice Act (ORS chapter 677) and an open-book exami-
nation on the Drug Enforcement Administration Pharmacist Manual. If an
applicant fails one or both examinations three times, the applicant’s appli-
cation will be reviewed by the Administrative Affairs Committee of the
Board of Medical Examiners. An applicant who has failed one or both
open-book examinations three times must also attend an informal meeting
with a Board member, a Board investigator and/or the Medical Director of
the Board to discuss the applicant’s failure of the examination(s), before
being given a fourth and final attempt to pass the examination(s). If the
applicant does not pass the examination(s) on the fourth attempt, the appli-
cant may be denied licensure.

(9) After the applicant has met all requirements for licensure, the
applicant may be required to appear before the Board for a personal inter-
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view regarding information received during the processing of the (applica-
tion. The interview shall be conducted during a regular meeting of the
Board. An applicant who fails to cancel a scheduled interview at least one
week prior to such interview, or who confirms and does not appear, shall be
rescheduled only after paying a rescheduling fee prior to the filing deadline
date.

(10) All of the rules, regulations and statutory requirements pertain-

ing to the medical school graduate shall remain in full effect.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.110, 677.265
Hist. BME 9-2001, f. & cert. ef. 7-24-01; BME 5-2003, f. & cert. ef. 1-27-03; BME 10-2003,
f. & cert. ef. 5-2-03; BME 14-2003(Temp), f. & cert. ef. 9-9-03 thru 3-1-04; BME 3-2004, f.
& cert. ef. 1-27-04; BME 7-2004, f. & cert. ef. 4-22-04; BME 15-2004, f. & cert. ef. 7-13-
04; BME 8-2005, f. & cert. ef. 7-20-05; BME 3-2006, f. & cert. ef. 2-8-06; BME 4-
2006(Temp), f. & cert. ef. 2-8-06 thru 7-7-06; BME 10-2006, f. & cert. ef. 5-8-06

Rule Caption: Identify circumstances under which to accept and/or
report requests to withdraw a licence application.

Adm. Order No.: BME 11-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Adopted: 847-020-0185

Subject: The adopted rule identifies the circumstances under which
a request by an applicant to withdraw his/her application for licen-
sure will be considered and under what circumstances the withdrawal
will be reported to the Federation of State Medical Boards. The rule
specifies that the Board will consider a request to withdraw the appli-
cation if the applicant is eligible for licensure and the file contains
no evidence of violation of any provision of ORS 677, the Medical
Practice Act. The rule further specifies that an applicant may request
to withdraw his/her application and the withdrawal will be reported
to the Federation of State Medical Boards under the following cir-
cumstances: the applicant is eligible for licensure and the file con-
tains evidence that the applicant may have violated any provision of
ORS 677, the Medical Practice Act, but there appears to be insuffi-
cient basis to proceed to formal discipline or another licensing body
has imposed discipline for the same conduct and that action has been
reported to the National Practitioner, Data Bank and Healthcare
Integrity and Protection Data Bank.

Rules Coordinator: Diana M. Dolstra—(971) 673-2713

847-020-0185
License Application Withdrawals

(1) The Board will consider a request by an applicant to withdraw
his/her application for licensure in the State of Oregon under the following
circumstances:

(a) The applicant is eligible for licensure; and

(b) The file contains no evidence of violation of any provision of ORS
677.010 — 677.855.

(2) An applicant may request to withdraw his/her application for
licensure in the State of Oregon and the withdrawal will be reported to the
Federation of State Medical Boards under the following circumstances:

(a) The applicant is eligible for licensure; and

(b) The file contains evidence that the applicant may have violated
any provision of ORS 677.010 — 677.855, but the Board has decided that
there is an insufficient basis to proceed to formal discipline, or a licensing
body in another state has imposed formal discipline or entered into a con-
sent agreement for the same conduct, and that action has been reported to
the National Practitioner Data Bank-Healthcare Integrity and Protection

Data Bank.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.100, 677.190, 677.265
Hist.: BME 11-2006, f. & cert. ef. 5-8-06

Rule Caption: Define agent in supervision of physician assistants.
Adm. Order No.: BME 12-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Amended: 847-050-0010

Subject: The adopted rule defines “agent” as a physician designat-
ed by the supervising physician who provides supervision of the
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medical services of a physician assistant for a predetermined peri-
od of time.
Rules Coordinator: Diana M. Dolstra—(971) 673-2713

847-050-0010
Definitions

As used in OAR 847-050-0005 to 847-050-0065:

(1) “Agent” means a physician designated by the supervising physi-
cian who provides supervision of the medical services of a physician assis-
tant for a predetermined period of time.

(2) “Board” means the Board of Medical Examiners for the State of
Oregon.

(3) “Committee” means Physician Assistant Committee.

(4) “Grandfathered physician assistant” means the physician assistant
registered prior to July 12, 1984 who does not possess the qualifications of
OAR 847-050-0020. Grandfathered physician assistants may retain all
practice privileges which have been granted prior to July 12, 1984. All
changes in practice descriptions after July 12, 1984 by grandfathered physi-
cian assistants must be pre-approved by the Board.

(5) “Physician assistant” means a person who is licensed as such in
accordance with ORS 677.265, 677.495, 677.0505, 677.510, 677.515,
677.520, and 677.525.

(6) “Practice description” means a written description submitted by
the supervising physician and the physician assistant to the Board of the
duties and functions of the physician assistant in relation to the physician’s
practice.

(7) “Supervising physician” means a physician licensed under ORS
Chapter 677, actively registered and in good standing with the Board as a
Medical Doctor or Doctor of Osteopathic Medicine, who provides direction
and regular review of the medical services provided by the physician assis-
tant as determined to be appropriate by the Board.

(8) “Supervision” means the routine review by the supervising physi-
cian or designated agent, as described in the practice description and as
determined to be appropriate by the Board, of the medical services provid-
ed by the physician assistant. The supervising physician or designated agent
and the physician assistant shall maintain direct communication, either in
person or by telephone, radio, radiotelephone, television or similar means.
There are three categories of supervision based on the practice situation of
the supervising physician or designated agent and the physician assistant:

(a) “Direct Supervision” means the supervising physician or desig-
nated agent must be in the facility when the physician assistant is practic-
ing.

(b) “General Supervision” means the supervising physician or desig-
nated agent is not on-site with the physician assistant, but is available for
direct communication, either in person or by telephone, radio, radiotele-
phone, television or similar means.

(c) “Personal Supervision” means the supervising physician or desig-
nated agent must be at the side of the physician assistant at all times, per-

sonally directing the action of the physician assistant.
Stat. Auth.: ORS 677.265
Stats. Implemented: ORS 677.495
Hist.: ME 23(Temp), f. & ef. 10-12-71; ME 25, f. 1-20-72, ef. 2-1-72; ME 1-1979, f. & ef.
1-29-79; ME 5-1979, f. & ef. 11-30-79; ME 4-1980(Temp), f. 8-5-80, ef. 8-6-80; ME 7-1980,
f. & ef. 11-3-80; ME 4-1981(Temp), f. & ef. 10-20-81; ME 2-1982, f. & ef. 1-28-82; ME 2-
1990, f. & cert. ef. 1-29-90; ME 10-1992, f. & cert. ef. 7-17-92; BME 4-2002, f. & cert. ef.
4-23-02; BME 13-2003, f. & cert. ef. 7-15-03; BME 12-2006, f. & cert. ef. 5-8-06

Rule Caption: Establish procedures resulting from multiple fail-
ures of open-book examinations.

Adm. Order No.: BME 13-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Amended: 847-050-0025

Subject: The adopted rule establishes that applicants for physician
assistant licensure and the applicant’s supervising physician who has
not been previously Board-approved as a supervising physician shall
be required to pass an open-book examination on the Medial Prac-
tice Act and Oregon Administrative Rules Chapter 847, Division 050.
The proposed rule further establishes the consequences and proce-
dures the Board shall follow in the event that the physician assistant
applicant or supervising physician applicant fails the open-book
examination three times.

Rules Coordinator: Diana M. Dolstra—(971) 673-2713

Oregon Bulletin

30

847-050-0025
Interview and Examination

(1) In addition to all other requirements, the Board may require prior
to original licensure the applicant and the applicant’s supervising physician
to appear for a personal interview if there are questions concerning the
application or the practice description. In addition to the interview, if there
is reasonable cause to question the qualifications of the applicant, or if the
applicant has not worked as a physician assistant for a period of 12 or more
consecutive months, the Board may require the applicant to do one or more
of the following:

(a) Pass the examination given by the National Commission on the
Certification of Physician Assistants (N.C.C.P.A.);

(b) Provide documentation of current N.C.C.P.A. certification;

(c) Document 25 hours of Category I continuing medical education
acceptable to the Board for every year the applicant has ceased practice
prior to application for Oregon licensure. Category I continuing education
that meets N.C.C.P.A.’s recertification requirements would qualify as
Board approved continuing education.

(2) The applicant and the applicant’s supervising physician who has
not been previously Board-approved as a supervising physician shall be
required to pass an open-book examination on the Medical Practice Act
(ORS Chapter 677) and Oregon Administrative Rules (OAR) chapter 847,
division 050.

(a) If an applicant fails the open-book examination three times, the
applicant’s application will be reviewed by the Physician Assistant
Committee of the Board of Medical Examiners. An applicant who has
failed the open-book examination three times must also attend, with the
applicant’s supervising physician, an informal meeting with a Board mem-
ber, a Board investigator and/or the Medical Director of the Board to dis-
cuss the applicant’s failure of the examination, before being given a fourth
and final attempt to pass the examination. If the applicant does not pass the
examination on the fourth attempt, the applicant may be denied licensure.

(b) If the applicant’s supervising physician fails the open-book exam-
ination three times, the physician’s request to supervise the applicant’s
practice as documented in the practice description will be reviewed by the
Physician Assistant Committee of the Board of Medical Examiners. An
applicant’s supervising physician who has failed the open-book examina-
tion three times must also attend an informal meeting with a Board mem-
ber, a Board investigator and/or the Medical Director of the Board to dis-
cuss the supervising physician’s failure of the examination, before being
given a fourth and final attempt to pass the examination. If the applicant’s
supervising physician does not pass the examination on the fourth attempt,
the physician’s request to supervise the applicant’s practice as documented
in the practice description may be denied.

Stat. Auth.: ORS 677.265

Stats. Implemented: ORS 677.265

Hist.: ME 23(Temp), f. & ef. 1-12-71; ME 25, f. 1-20-72, ef. 2-1-72; ME 1-1979, f. & ef. I-

29-79; ME 5-1979. f. & ef. 11-30-79; ME 4-1980(Temp), f. 8-5-80, ef. 8-6-80; ME 7-1980,

f. & ef. 11-3-80; ME 4-1981(Temp), f. & ef. 10-20-81; ME 2-1982, f. & ef. 1-28-82; ME 8-

1985, f. & ef. 8-5-85; ME 2-1990, f. & cert. ef. 1-29-90; ME 10-1992, f. & cert. ef. 7-17-92;

ME 9-1995, f. & cert. ef. 7-28-95; BME 11-1998, f. & cert. ef. 7-22-98; BME 13-2003, f. &
cert. ef. 7-15-03; BME 13-2006, f. & cert. ef. 5-8-06

Board of Nursing
Chapter 851

Rule Caption: Updating Effective Date of Attorney General’s
Model Rules of Prodedure Under the Administrative Procedures
Act.

Adm. Order No.: BN 4-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Amended: 851-001-0000, 851-001-0005

Subject: ORS 183.341 requires the Attorney General to prepare Uni-
form and Model Rules of Procedure. Adoption of the Uniform and
Model Rules satisfies the Oregon Administrative Procedures Act
requirement that agencies adopt rules regulating rulemaking and con-
tested case proceedings. This amendment adopts the effective date
of the Attorney General’s model Rules of Procedure under the
Administrative Procedures Act to the lastest publication’s effective
date of January 1, 2006.

Rules Coordinator: KC Cotton—(971) 673-0638
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851-001-0000
Notice of Proposed Rulemaking

Prior to adoption, amendment or repeal of any rule, the Board of
Nursing shall give notice of the intended action:

(1) In the Secretary of State’s Bulletin referred to in ORS 183.360 at
least 21 days before the effective date of the intended action.

(2) By mailing a copy of the notice to persons on the Board of
Nursing mailing list(s) established pursuant to ORS 183.335(7) at least 28
days before the effective date of the rule; and

(3) In regard to rules adopted on or after January 1, 2006, at least 49
days before the effective date of the rule, the Board shall provide notice to
the persons specified in ORS 183.335(15); and

(4) By mailing or furnishing a copy of the notice to:

(a) The Associated Press;

(b) Associations, individuals and entities who have indicated an inter-
est in the agency’s rulemaking and have asked to be placed on the agency’s
mailing list(s); and

(c) The Capitol Press Room.

Stat. Auth.: ORS 678.150

Stats. Implemented: ORS 678.335 & 678.150

Hist.: NER 27, f & ef. 12-16-75; NER 3-1985, f & ef 5-2-85; NB 3-1988, f & cert. ef 7-5-

88; NB 1-1990, f & cert. ef 11-6-90; BN 4, f. & cert. ef. 4-24-00; BN 4-2006, f. & cert. ef.
5-8-06

851-001-0005
Model Rules of Procedure

(1) The Model Rules for Contested Cases of the Attorney General
under the Administrative Procedures Act in effect on January 1, 2006, and
all amendments thereto are hereby adopted by reference as the rules of the
State Board of Nursing. These rules shall be controlling except as otherwise
required by statute or rule.

(2) Nothing in these rules shall be deemed to deny a person, an appli-
cant, licensee or certified nursing assistant an opportunity to request an
appearance before the Board or its Executive Director or designated Board
staff for an informal conference to discuss any matter administered by the
Board. The Board shall notify the person, applicant, licensee or certified
nursing assistant of the time and place of the informal conference. The
Board or its Executive Director or designated Board staff may also sched-
ule an informal conference and notify the person.

(3) A request for an appearance before the Board to discuss an issue
with the Board or a request to have an item placed on the Board’s meeting
agenda shall be made at least six weeks prior to the Board meeting. The
request shall include all supporting documents the requestor wishes the
Board to review. Items shall be placed on the Boards agenda as time is
available, at the discretion of the Board President.

(4) Designated Board staff may require that an investigative interview
be tape-recorded. To make this decision, the following factors will be con-
sidered:

(a) The seriousness of the complaint;

(b) The licensee or applicant’s previous cooperation with the Board;

(c) The risk of harm to the public;

(d) Whether licensee or applicant is represented by an attorney;

(e) The availability of a second staff member to record the interview
in writing;

(f) The likelihood that the case will result in a contested case hearing.

(5) An order requiring discovery between a respondent and the Board
will be limited to a list of witnesses to be called by the parties in their case
in chief and the documents that the parties intend to introduce as exhibits at
the contested case hearing during the presentation of their case in chief.

(6) Contested case hearings are closed to members of the public who

are not parties or representatives of the parties in the proceedings.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or Board of Nursing.]
Stat. Auth.: ORS 678.150
Stats. Implemented: ORS 183.341 & 678.150
Hist.: Renumbered from 851-040-0005, 4-1-76; NER 17, f 6 16-72, ef. 7-1-72; NER 18, f 3-
18-74, ef 4-11-74; NER 31, f & ef. 3-30-76; NER 20-1980, f. & ef 6-24-80; NER 1-1982, f
& ef. 1-29-82; NER 2-1983, f & ef 10-4-83; NER 3-1986, f & ef 6-6-86; NB 3-1988, f &
cert. ef 7-5-88; NB 11-1990, f & cert. ef 11-6-90; BN 4, f. & cert. ef. 4-24-00; BN 10-2002,
f. & cert. ef. 4-25-02; BN 9-2004, f. & cert. ef. 5-4-04; BN 13-2004, f. & cert. ef. 10-26-04;
BN 4-2006, f. & cert. ef. 5-8-06

Rule Caption: Revised Fees and Guidelines for Access to Public
Documents.

Adm. Order No.: BN 5-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06
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Rules Amended: 851-002-0060

Subject: This rule amendment revises the guidelines and fee struc-
ture for access to public documents. It also implements portions of
House Bill 3238 enacted in the 2005 Legislature.

Rules Coordinator: KC Cotton—(971) 673-0638

851-002-0060
Access to Public Documents

(1) Fees for lists of nurses and Board meeting packets shall be estab-
lished by Board office policy and shall not exceed production and mailing
costs. These fees shall be published yearly in the Board newsletter.

(2) All information shall be disclosed or protected from disclosure in
accordance with Chapter 192 of the Oregon Revised Statutes.

(3) Requests for records may be verbal, however, the Board of
Nursing may require the request to:

(a) Be in writing (either U.S. Mail, FAX or e-mail).

(b) Be dated.

(c) Be signed.

(d) Adequately describe the records being requested.

(e) Indicate the date the records are needed.

(4) A reasonable period of time, as determined by the Board, shall be
allowed for the records custodian or other staff to locate and assemble the
requested records.

(5) Fees shall be calculated as follows:

(a) Photocopies: Up to 10 pages at no cost, $0.05 per page for more
than 10 pages.

(b) Actual cost for use of material and equipment for producing copies
of non-standard records. Non-standard records include records other than
paper records.

(c) Labor (includes locating, compiling, editing or otherwise process-
ing information and records): There shall be no charge for the first 30 min-
utes of staff time. The labor rate assessed thereafter shall be $20/per hour.

(d) If the nature of a request requires the Board to seek legal counsel
prior to fulfilling a record request, any fees incurred for review of records,
redacting material from the records or segregating the records into exempt
or non-exempt records, are the responsibility of the requestor.

(e) Actual cost for delivery of records, such as postage, FAX costs and
courier fees.

(6) If a records request fee is estimated to be more than $25, the
requestor shall be provided written notice of the estimated amount before
the requested records are compiled. The Board will not compile the records
until the requestor informs the Board to proceed with responding to the
request.

(7) Public records not exempt from disclosure may be inspected dur-
ing office hours at the Board office upon reasonable notice, but fees as out-

lined in (5)(a) above still apply.
Stat. Auth.: ORS 678.150 & 678.410
Stats. Implemented: ORS 678.410
Hist.: NER 26(Temp), f. & ef. 12-11-75; NER 32, f. & ef. 5-4-76; NER 5-1981, f. & ef. 11-
24-81; NER 2-1982, f. & ef. 8-25-82; NER 5-1983, . 12-9-83, ef. 1-1-84; NER 5-1985, f. 7-
30-85, ef. 10-1-85; NER 6-1986, f. & ef. 12-3-86; NB 5-1987, f. & ef. 7-1-87; NB 7-1987,
f. & ef. 10-5-87; NB 1-1988, f. & cert. ef. 4-18-88; NB 2-1989, f. 6-22-89, cert. ef. 7-1-89;
NB 2-1991, f. 6-14-91, cert. ef. 7-1-91; NB 3-1991, f. & cert. ef. 9-25-91; NB 5-1993, f. 6-
15-93, cert. ef. 7-1-93; NB 7-1993, f. & cert. ef. 7-1-93; NB 13-1993, f. & cert. ef. 12-20-93;
NB 5-1994 f. & cert. ef. 9-15-94; Renumbered from 851-020-0295; NB 8-1994, f. & cert. ef.
12-7-94; NB 7-1995(Temp), f. & cert. ef. 6-23-95; NB 2-1996, f. & cert. ef. 3-12-96; NB 9-
1997, . 7-22-97, cert. ef. 9-1-97; BN 6-1998(Temp), f. & cert. ef. 7-15-98 thru 12-31-98;
Administrative correction 8-5-98; BN 10-1998, f. & cert. ef. 8-7-98; BN 11-1998, f. & cert.
ef. 9-22-98; BN 4-1999, f. 5-21-99, cert. ef. 7-1-99, Renumbered from 851-031-0200; BN 5-
2006, f. & cert. ef. 5-8-06

ecccccccoe

Rule Caption: Date Extended for Clinical Hours of Clinical Nurse
Specialists to Meet National Requirements.

Adm. Order No.: BN 6-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Amended: 851-054-0040

Subject: This rule amendment would change the date of requirement
for completion of 500 clinical hours within a Clinical Nurse Spe-
cialist Program for initial applicants to 2007 to reflect national stan-
dards.

Rules Coordinator: KC Cotton—(971) 673-0638
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851-054-0040
Eligibility for Initial Certification

(1) An applicant for certification as a Clinical Nurse Specialist (CNS)
shall:

(a) Hold or obtain a current unencumbered registered nurse license in
Oregon;

(b) Hold a graduate degree in nursing, or a post-masters certificate in
nursing demonstrating evidence of CNS theory and clinical concentration.
The program shall meet the following educational standards:

(A) The program shall be at least one academic year in length;

(B) There shall be faculty and/or clinical instructors who are academ-
ically and experientially qualified in nursing, and who maintain expertise
within the CNS scope of practice;

(C) NLNAC or CCNE accreditation.

(D) Applicants who graduate or obtain a post-masters certificate on or
after January 1, 2007 shall have completed 500 hours of clinical practice
within the program; or prior to state certification:

(i) Complete a formal academic program offering any remaining
hours of clinical practice; or

(ii) Complete a Board approved clinical continuing education course
offering supervised clinical practice for any remaining hours.

(c) Meet the practice requirement through verification of:

(A) Graduation from a CNS educational program within the past five
years; or

(B) Practice within the CNS scope of practice for at least 960 hours
within the five years preceding the application. Verification of practice
hours is subject to random audit.

(2) If an applicant does not meet the practice requirement in 851-054-
0040(1)(c), the applicant shall:

(a) Submit for Board approval, a detailed plan for precepted practice
that includes: competencies that support the CNS scope of practice; names
and qualifications of CNS preceptor(s); and a description of the nature of
the proposed unpaid, voluntary, precepted clinical experience.

(A) If the applicant has practiced at least 960 hours within the six
years prior to the date of application, the practice plan shall provide for 250
hours of preceptorship. Documented practice hours within the CNS scope
for the past two years may be recognized and may reduce the required
hours, except that, in no case shall the precepted practice be less than 120
hours.

(B) If the applicant has practiced at least 960 hours within the CNS
scope for the ten years prior to the date of application, the practice plan
shall provide for 400 hours.

(C) If the applicant has not practiced at least 960 hours within the
CNS scope for the ten years prior to the date of application, the practice
plan shall provide for 500 hours.

(b) Obtain a limited certification for precepted practice. The limited
certification shall be issued only upon receipt of a completed CNS applica-
tion, application for limited certification, Board approval of the plan for
supervised practice, and payment of all applicable fees. The limited certifi-
cation is valid only for precepted practice that has been approved in
advance by the Board, and will be valid for one year from the date of issue.
One extension of the limited certificate may be granted upon approval and
payment of fee, provided there is a current valid application for certifica-
tion on file and no disciplinary action has been taken against the applicant.
This extension will be valid for one year from date of approval.

(c) Successfully complete the precepted hours of practice supervised
by the CNS preceptor. Successful completion shall be verified by a final
evaluation submitted by the supervising CNS to the Board to verify that the
applicant is competent to practice in the CNS scope at a safe and acceptable
level, and that the number of required hours of precepted practice were
completed.

(d) Submit evidence of continuing education to total 20 contact hours
for each year out of practice. Continuing education taken concurrent with
the reentry plan may be applied towards the total continuing education
requirement, provided all hours are complete by the end of the preceptor-
ship.

(3) The applicant shall submit all fees required by the Board with the
application. The fees are not refundable. An application that remains
incomplete after one year shall be considered void.

(4) Prior to October 1, 2005, an applicant for Clinical Nurse Specialist
(CNS) certification who meets all requirements for initial certification,
except the masters in nursing or post-masters certificate in nursing (as spec-
ified in 851-054-0040(1)(b)), may be eligible for certification. In addition
to other initial certification requirements, the applicant shall:
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(a) Document practice in the CNS scope, as defined in 851-054-0020,
a minimum of 400 hours within the two years prior to the effective date of
these rules; and

(b) Prior to October 1, 2001, hold a baccalaureate degree in nursing
and hold a masters degree in a related field from an institution accredited
by the nationally recognized, regional accrediting agency, with a clinical
specialty focus supporting the CNS scope of practice; and

(c) Meet the general practice requirement of 960 hours within the past
five years.

Stat. Auth.: ORS 678.050, 678.370, 678.372

Stats. Implemented: ORS 678.050, 678.370, 678.372

Hist.: BN 4-2001, f. & cert. ef. 2-21-01; BN 10-2001, f. & cert. ef. 7-9-01; BN 6-2006, f. &
cert. ef. 5-8-06

Rule Caption: Clinical Settings Added for Nursing Training
Programs.

Adm. Order No.: BN 7-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Amended: 851-061-0030, 851-061-0080, 851-061-0090, 851-
061-0100

Subject: These rules cover standards and authorized duties for Cer-
tified Nursing Assistants and Certified Medication Aides. This rule
amendment adds assisted living facilities, hospitals, and residential
care facilities as possible clinical settings for nursing assistant train-
ing programs. These changes include support for the Program Direc-
tor to assure that the training experiences and sites used are appro-
priate. Language changes refer to types of facilities that can be used
for the clinical experience and establishes criteria for the clinical
facility. Also, one amendment reflects the current name for the
Department of Human Services.

Rules Coordinator: KC Cotton—(971) 673-0638

851-061-0030
Process for Program Approval

(1) Nursing assistant or medication aide training programs shall be
Board-approved prior to being offered. Retroactive approval shall not be
granted.

(2) Application for Initial Approval of level 1, level 2, and medication
aide training programs. A facility, agency or individual wishing to establish
a new nursing assistant or medication aide training program shall make
application to the Board at least 45 days in advance of expected start date.
The application for initial approval of a training program shall include:

(a) A completed form provided by the Board;

(b) Appropriate fees;

(c) Faculty names and qualifications;

(d) Names of classroom and clinical facilities;

(e) Name of person authorized to accept service of notices issued by
the Board;

(f) Program rationale, philosophy and purpose;

(g) Program outline:

(A) Objectives;

(B) Curriculum content divided into number and sequence of didactic
and clinical hours; and

(C) Teaching methodology.

(h) Evaluation method:

(A) Laboratory and clinical skills checklist approved by the Board;

(B) Final exam; and

(C) In addition, for level 2 training programs, a Board approved com-
petency evaluation.

(i) Certificate of completion; and

(j) Tentative time schedule for initiating the program.

(3) A site visit may be conducted by a representative(s) of the Board;

(4) The program director will be notified of approval or non-approval.
Following receipt of notification from the Board of approval or non-
approval:

(a) A program that is approved may begin classes according to the
schedule submitted;

(b) A program that is not approved will be notified of the deficiencies
and will be re-evaluated after appropriate modifications are made;

(c) A program denied approval may petition the Board for reconsid-
eration.
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(5) An approved nursing assistant level 1 or medication aide training
program:

(a) Shall be required to demonstrate ongoing compliance with the
standards of approval at least every two years for continued approval.

(b) Shall be surveyed for consideration of continued approval and
may have a survey visit or interim self-evaluation report required by the
Board at any time.

(c) May be subject to scheduled or non-scheduled site visits for con-
tinued approval or any other purpose at any time.

(d) Shall submit an interim self evaluation during the intervening year
or as requested by the Board on forms provided by the Board.

(e) Shall have records available for review.

(f) Shall have adequate financial support for the stability and contin-
uation of the program.

(6) Following initial approval, level 2 training programs remain
approved unless specifically withdrawn by the Board.

(7) Program changes requiring Board approval:

(a) Change of program ownership:

(A) If the change only causes minor changes, there is no need to seek
new approval of the program.

(B) If the change causes a substantial difference as determined by the
Board through the impact on the students, faculty, or program resources, an
application and approval for the program shall be required.

(b) Changes in course content, lab/clinical skill checklist, final exam,
certificate of completion, program director, primary instructor, clinical
instructor, clinical preceptor, or classroom or clinical training sites shall be

submitted to the Board for approval.
Stat. Auth.: ORS 678.440 & 678.444
Stats. Implemented: ORS 678.444
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 5-2002, f. & cert. ef. 3-5-02; BN 1-2004, f. 1-29-
04, cert. ef. 2-12-04; BN 7-2006, f. & cert. ef. 5-8-06

851-061-0080
Standards for Program Approval: Faculty Qualifications and
Responsibilities

(1) The training of nursing assistant level 1 shall be by or under the
supervision of a program director or primary instructor who has at least one
year of nursing experience in a licensed nursing facility.

(2) The program director shall hold a current, unencumbered license
to practice as a registered nurse in Oregon; and

(a) For a nursing assistant level 1 and level 2 training program, have
at least three years of nursing experience, including at least one year of
working in direct patient care; and one of the following:

(A) One year of experience on a nursing faculty;

(B) One year of experience in staff development;

(C) Evidence of academic preparation for teaching adults; or

(D) Evidence of equivalent experience.

(b) For a medication aide training program, have at least three years
of experience as a Registered Nurse in the last five years, including at least
one year as a nurse educator or nurse administrator.

(3) The program director shall:

(a) Act as liaison with the Board related to the program’s continuing
compliance with the required elements of these rules;

(b) Implement and maintain a program that complies with all Board
standards;

(c) Assume the ultimate responsibility for the implementation of the
Board-approved curriculum;

(d) Have sufficient time provided for carrying out administrative
responsibilities. Number of faculty, students, classes in progress, and loca-
tions utilized for classroom and clinical training are to be considered in
determining appropriate time allocated;

(e) Recruit, supervise, and evaluate qualified primary instructors and
clinical instructors or preceptors;

(f) Develop and implement written policies necessary for the opera-
tion of the program, including those maintained under OAR 851-061-
0110(1)(e)(G);

(g) Ensure that all students have initiated a criminal history check
prior to entering the program and that all students are eligible pursuant to
laws governing the clinical site facility to participate in the program’s clin-
ical experiences.

(h) Coordinate classroom and clinical sites and activities;

(i) Ensure that the classroom, lab, and clinical environment is con-
ducive to teaching and learning;

(j) Assure that the clinical setting provides an opportunity for the stu-
dents to perform the skills taught in the curriculum;
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(k) Ensure that a Board-approved primary instructor, clinical instruc-
tor, or clinical preceptor is on the premises at all times during scheduled
clinical hours;

(1) Supervise or coordinate supervision of students in the clinical set-
ting or assign this responsibility to the primary instructor.

(m) Provide or arrange for the orientation of the primary and clinical
instructor(s) or clinical preceptor(s) to their role and responsibilities.

(n) Assess students’ reactions to course content, instructional effec-
tiveness, and other aspects of the learning experience;

(o) Submit program data upon request of the Board on forms provid-
ed by the Board;

(p) Submit required reports;

(q) Verify that the training facility in which the training program is
offered or utilized for the clinical experience is licensed under the appro-
priate licensing agency and is in substantial compliance with all standards
for licensure;

(r) Verify that a facility utilized for out-of-state clinical experience:

(A) Has not been found within the preceding two years, by the state
survey and certification agency, using the currently applicable Center for
Medicare and Medicaid Services regulations, to be categorized as provid-
ing substandard quality of care;

(B) Is no more than 50 miles from an Oregon border; and

(C) Has given permission for site visit(s) by Board staff.

(s) For medication aide training programs, determine student eligibil-
ity by verifying that the applicant:

(A) Holds a current certificate to practice as a CNA 1 on the CNA
Registry;

(B) Has graduated from an approved basic nurse aide training pro-
gram at least six months prior to enrollment in the medication aide training
program; and

(C) Meets the employment requirement of at least six months of full
time experience as a nursing assistant or the equivalent in part time experi-
ence since graduation from a basic nursing assistant training program
unless the applicant is exempt under OAR 851-062-0090.

(4) The primary instructor shall hold a current, unencumbered license
to practice as a registered nurse in Oregon; and

(a) For a nursing assistant level 1 and level 2 training program, have
two years experience as a registered nurse and teaching experience or edu-
cational preparation for teaching adults.

(b) For a medication aide training program, have at least three years
of nursing experience in the last five years, to include:

(A) One year as a nurse educator, a primary instructor in a nursing
assistant training program or as a nurse administrator, and

(B) One year working with the particular type of clientele or provid-
ing clinical instruction in a setting with the particular type of clientele with
whom students will have their clinical experience.

(c) May be the director of nursing service in a long term care facility
only if there is evidence of formal arrangements for the director of nursing
position to be filled by another qualified nurse during the period of instruc-
tion.

(5) The primary instructor shall:

(a) Implement the required Board-approved curriculum;

(b) Provide effective teaching strategies in an environment that
encourages student and instructor interaction;

(c) Supervise and be present in the classroom at least 75% of the time
that classes are being taught;

(d) Evaluate competency of students; and

(e) In addition, for medication aide training programs, the primary
instructor shall:

(A) Obtain approval from a facility prior to using a facility employee
as a clinical preceptor. The facility has the right to refuse such approval;

(B) Ensure that each student’s clinical experience includes adminis-
tration of medications by all approved routes of administration and includes
administration of a variety of medications; and

(C) Supervise the clinical experience for all medication aide students.
Clinical preceptors may be used as appropriate.

(6) Other personnel from the healthcare professions may supplement
the instructor in their area of expertise:

(a) For a nursing assistant level 1 and level 2 training program, the
program director or primary instructor may:

(A) Involve as trainers for a specific portion of the nursing assistant
training, other licensed nursing personnel or other licensed health care pro-
fessionals who have at least one year of experience in their field.

(B) Use an approved clinical instructor who shall:
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(i) Hold a current, unencumbered license to practice as a registered
nurse in Oregon; and

(ii) Have the equivalent of one year full time experience as a regis-
tered nurse.

(C) Use an approved clinical preceptor who shall:

(i) Hold a current, unencumbered license to practice nursing in
Oregon; and

(ii) Have the equivalent of at least one year of experience as a licensed
nurse.

(b) For a medication aide training program, the clinical preceptor
shall:

(A) Hold a current, unencumbered license to practice nursing in
Oregon;

(B) Have the equivalent of one year full time experience as a licensed

nurse and shall have three months’ nursing experience in the setting
in which the medication aide student will be passing medications;

(C) Provide direct supervision; and

(D) Have only the responsibility for clinical precepting during the
scheduled clinical experience.

(c) Certified medication aides, resident care managers, and directors
of nursing are prohibited from acting as clinical preceptors for medication

aide students.
Stat. Auth.: ORS 678.440 & 678.444
Stats. Implemented: ORS 678.440 & 678.444
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 18-2002, f. & cert. ef. 10-18-02; BN 1-2004, f. 1-
29-04, cert. ef. 2-12-04; BN 11-2004, f. & cert. ef. 7-13-04; BN 7-2006, f. & cert. ef. 5-8-06

851-061-0090
Standards for Program Approval: Curriculum

(1) Board-approved curriculum shall be used in approved nursing
assistant level 1 and medication aide training programs.

(2) A nursing assistant level 1 training program shall consist of:

(a) At least 150 hours of instruction divided into 75 hours of class-
room instruction and 75 hours of supervised clinical experience;

(b) At least 24 hours of supervised classroom/laboratory instruction
with return student demonstrations of learned skills to determine compre-
hension and competency, in addition to facility orientation, preceding the
students’ care of clients; and

(c) At least 75 hours of supervised clinical experience in a hospital,
licensed nursing, residential, or assisted living facility that has a registered
nurse on duty during all scheduled student clinical hours and is in substan-
tial compliance with all standards of licensure.

(3) A nursing assistant level 2 training program will have Board
approved:

(a) Standardized category curriculum that may vary in training hours
from other Board approved standardized category curricula; and

(b) Competency evaluation.

(4) Medication aide training program classroom and clinical instruc-
tion hours:

(a) A medication aide training program shall consist of at least 80
hours of instruction divided into at least 24 hours of classroom instruction
and at least 24 hours of 1:1 supervised clinical experience.

(b) All clinical hours shall be completed at one site (licensed nursing
facility, hospital, assisted living facility, or residential care facility).

(c) All required clinical hours shall be in medication administration
related activities.

(5) Admission requirements for medication aide training programs
shall be:

(a) Current, unencumbered CNA 1 status on the Oregon CNA
Registry maintained by the Board;

(b) Documentation of graduation from an approved basic nursing
assistant level 1 training program at least six months prior to enrollment in
the medication aide training program; and

(c) Documentation of at least six months full time experience as a
nursing assistant level 1 or the equivalent in part time experience since
graduation from a basic nursing assistant training program.

(6) Classroom and clinical faculty/student ratios for nursing assistant
level 1 and medication aide training programs:

(a) Classroom: The ratio of students per instructor shall be such that
each trainee is provided with registered nurse assistance and supervision
and be no more than 20 students per instructor for classroom.

(b) Clinical:

(A) The ratio of students per instructor in a nursing assistant level 1
training program shall be no more than 10 students per instructor at all
times during the clinical experience.
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(B) The ratio of students per instructor in a medication aide training
program shall begin with a ratio of one clinical preceptor to one medication
aide student during the first 24 hours of the clinical experience. Less inten-
sive supervision (either more students per preceptor or less direct supervi-
sion by preceptor) may occur with satisfactory evaluation and approval of
the clinical preceptor and primary instructor.

(7) Clinical experience and demonstration of competency for nursing
assistant level 1 and medication aide training programs:

(a) A clinical schedule shall be prepared for all students prior to the
beginning of the clinical experience, and provided to the clinical facility
director of nursing, the clinical instructor/preceptor, and the student.

(b) Student practice and demonstration of competency for nursing
assistant level 1 and medication aide training programs:

(A) Students may provide direct client care within their authorized
duties under the supervision of an approved instructor.

(B) Students shall be identified as students at all times while in the
clinical area.

(C) Students must not be counted as staff or utilized as staff during the
hours that are scheduled for clinical experience.

(D) Students may be on a unit, floor or wing of a facility only under
direct supervision of a qualified instructor.

(E) Students shall not be on a unit, floor, or wing without a CNA or
licensed nurse.

(F) Students shall provide care only to the level they have been taught
and determined competent by the approved clinical instructor.

(c) In addition, for medication aide training programs, the clinical
experience shall consist of a minimum of 10 medication passes to a mini-
mum of five residents/patients during the first 20 hours of supervised clin-
ical experience;

(8) Program completion:

(a) Completion of a nursing assistant level 1 or medication aide train-
ing means that:

(A) The student has successfully completed 100% of the required
classroom and clinical hours and content in the curriculum;

(B) The student has successfully demonstrated the required skills on
the laboratory and clinical skills checklist;

(C) The student has achieved a score of 75% or higher on the pro-
gram’s final examination;

(D) The student has successfully completed the clinical portion of the
program no later than four months following the last date of classroom
instruction; and

(E) In addition, for nursing assistant level 1 training programs, the
student has successfully completed current, adult CPR certification in
accordance with Board-approved curriculum.

(b) Completion of a nursing assistant level 2 training means that:

(A) The student has successfully completed 100% of the required
classroom and clinical hours and content in the curriculum; and

(B) The student has successfully completed the competency evalua-

tion.
Stat. Auth.: ORS 678.440 & 678.444
Stats. Implemented: ORS 678.444
Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 15-2002, f. & cert. ef. 7-17-02; BN 1-2004, f. 1-
29-04, cert. ef. 2-12-04; BN 11-2004, f. & cert. ef. 7-13-04; BN 12-2005, f. & cert. ef. 12-
21-05; BN 7-2006, f. & cert. ef. 5-8-06

851-061-0100
Standards for Program Approval: Responsibility to Students

The nursing assistant level 1 and medication aide training programs
will be accountable to students by:

(1) Providing reasonable assurance that expectations of becoming a
certified nursing assistant or medication aide will be met, as evidenced by
an 85% pass rate for first-time candidates taking the Board-approved com-
petency examination.

(2) Informing students of the following information:

(a) That for facility-based nursing assistant level 1 programs, no stu-
dent who is employed by, or who has received an offer of employment from
a facility on the date on which the student begins training will be charged
for any portion of the program, including any fees for textbooks or other
required course materials in accordance with 42 CFR § 483.152(c)(1).

(b) The Department of Human Services and Board of Nursing’s crim-
inal history requirements and policies. This information shall be provided
to students prior to admission to the program.

(3) Issuing a certificate of completion or making an appropriate nota-
tion on a transcript for a graduate who has successfully completed the train-
ing. The certificate is to be printed on one side of a standard letter-sized
piece of paper and is to include:

(a) Name of individual,
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(b) Social Security number if provided by the student;

(c) Date of birth;

(d) Name of training program;

(e) Number of classroom hours;

(f) Number of clinical hours;

(g) Date the training program was most recently approved by the
Board;

(h) Signature of the program director or primary instructor; and

(i) Date of completion.

Stat. Auth.: ORS 678.440 & 678.444

Stats. Implemented: ORS 678.444

Hist.: BN 6-1999, f. & cert. ef. 7-8-99; BN 1-2004, f. 1-29-04, cert. ef. 2-12-04; BN 7-2006,
f. & cert. ef. 5-8-06

Rule Caption: Nurse Practitioner Formulary Updated.

Adm. Order No.: BN 8-2006

Filed with Sec. of State: 5-8-2006

Certified to be Effective: 5-8-06

Notice Publication Date: 3-1-06

Rules Amended: 851-050-0131

Subject: The Board is authorized by ORS 678.385 to determine by
rule and revise periodically the drugs and medicines to be included
in the formulary that may be prescribed by a nurse practitioner act-
ing under ORS 678.375, including controlled substances listed in
Schedules II, III, III N, IV and V. The amendments add the March
and April 2006 updates to Drug Facts and Comparisons to the for-
mulary.

Rules Coordinator: KC Cotton—(971) 673-0638

851-050-0131
Formulary for Nurse Practitioners with Prescriptive Authority

(1) The following definitions apply for the purpose of these rules:

(a) “Appliance or device” means an instrument, apparatus, imple-
ment, machine, contrivance, implant, in vitro reagent or other similar or
related article, including any component part or accessory, which is
required under federal or state law to be prescribed by a practitioner and
dispensed by a pharmacist.

(b) “Formulary” means a specific list of drugs determined by the
Board. The formulary for nurse practitioners with prescriptive authority
shall be all the drugs in the Drug Facts and Comparisons dated April 2006
with the exception of certain drugs and drug groups, which are listed below.

(c) “Board” means the Oregon State Board of Nursing.

(2) The Board as authorized by ORS 678.385 (1993), shall determine
the drugs which nurse practitioners may prescribe, shall periodically revise
the formulary by rulemaking hearing at each regular Board meeting and
shall transmit the list of those drugs which are exceptions to the formulary,
and which nurse practitioners may not prescribe, to nurse practitioners with
prescriptive authority and other interested parties.

(3) The formulary is constructed based on the following premises:

(a) Nurse practitioners may provide care for specialized client popu-
lations within each nurse practitioner category/scope of practice;

(b) Nurse practitioner prescribing is limited by the nurse practitioner’s
scope of practice and knowledge base within that scope of practice;

(c) Nurse practitioners may prescribe the drugs appropriate for
patients within their scope of practice as defined by OAR 851-050-0005;

(d) Nurse practitioners may prescribe drugs for conditions the nurse
practitioner does not routinely treat within the scope of their practice pro-
vided there is ongoing consultation/ collaboration with another health care
provider who has the authority and experience to prescribe the drug(s);

(e) Nurse practitioners shall be held strictly accountable for their pre-
scribing decisions;

(f) All drugs on the formulary shall have Food and Drug
Administration (FDA) approval.

(4) Nurse practitioners with prescriptive authority are authorized to
prescribe:

(a) All over the counter drugs;

(b) Appliances and devices.

(5) Nurse practitioners are authorized to prescribe the following drugs
as listed in Drug Facts and Comparisons dated April 2006:

(a) Nutrients and Nutritional Agents — all drugs except Flavocoxid
(Limbrel).

(b) Hematological Agents — all drugs except Drotrecogin Alfa
(Xigris); and Treprostinil Sodium (Romodulin).

(c¢) Endocrine and Metabolic Agents — all drugs except:

(A)T1131;
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(B) Gallium Nitrate; and

(C) Mifepristone (Mifeprex); and

(D) Abarelix (Plenaxis).

(d) Cardiovasculars — all drugs except:

(A) Cardioplegic Solution;

(B) Fenoldopam Mesylate (Corlopam);

(C) Dofetilide (Tikosyn); and

(D) Bosentan (Tracleer).

(e) Renal and Genitourinary Agents — all drugs;

(f) Respiratory Agents — all drugs;

(g) Central Nervous System Agents:

(A) Class II Controlled Substances — Only the following drugs:

(i) Tincture of opium;

(ii) Codeine;

(iii) Hydromorphone;

(iv) Morphine;

(v) Oxycodone, Oxymorphone;

(vi) Topical Cocaine Extracts and Compounds;

(vii) Fentanyl;

(viii) Meperidine;

(ix) Amphetamines;

(x) Methylphenidates;

(xi) Pentobarbital;

(xii) Secobarbital;

(xiii) Methadone Hydrochloride (in accordance with OAR 851-045-
0015(2)(n) and 851-050-0170); and

(xiv) Levorphanol.

(B) General Anesthetic Agents — no drugs which are general anes-
thetic barbiturates, volatile liquids or gases, with the exception of nitrous
oxide; and

(C) Chymopapain is excluded.

(D) Ziconotide (Prialt) is excluded.

(E) Sodium Oxybate (Xyrem) is excluded.

(h) Gastrointestinal Agents — all drugs except: Monooctanoin;

(i) Anti-infectives, Systemic — all drugs;

(j) Biological and Immunologic Agents — all drugs except
Basiliximab (Simulect);

(k) Dermatological Agents — all drugs except Psoralens;

(1) Ophthalmic and Otic Agents — all drugs except:

(A) Punctal plugs;

(B) Collagen Implants;

(C) Indocyanine Green;

(D) Hydroxypropal (Methyl) Cellulose;

(E) Polydimethylsiloxane;

(F) Fomivirsen Sodium (Vitravene);

(G) Verteporfin;

(H) Levobetaxolol HCL (Betaxon);

(I) Travoprost (Travatan);

(J) Bimatoprost (Lumigan); and

(K) Unoprostone Isopropyl (Rescula);

(L) Pegaptanib Sodium (Macugen);

(M) Triptan Blue (VisionBlue); and

(N) Retisert.

(m) Antineoplastic Agents — all drugs except:

(A) NCI Investigational Agents;

(B) Samarium Sm53;

(C) Denileukin Diftitox (Ontak);

(D) BCG, Intravesical (Pacis);

(E) Arsenic Trioxide (Trisenox);

(F) Ibritumomab Tiuxetan (Zevalin);

(G) Tositumomab and Iodine 131 I-Tositumomab (Bexxar);

(H) Sclerosol; and

() Clofarabine (Clolar).

(n) Diagnostic Aids:

(A) All drugs except Arbutamine (GenESA);

(B) Thyrotropin Alfa (Thyrogen);

(C) Miscellaneous Radiopaque agents — no drugs from this category
except:

(i) Iopamidol;

(ii) Iohexol; and

(iii) Ioxilan (Oxilan).

Stat. Auth.: ORS 678.375 & 678.385

Stats. Implemented: ORS 678.385

Hist.: NB 11-1993(Temp), f. 10-26-93, cert. ef. 11-4-93; NB 2-1994, f. & cert. ef. 4-15-94;

NB 7-1994, f. & cert. ef. 9-28-94; NB 3-1995, f. & cert. ef. 4-12-95; NB 6-1995(Temp), f. &

cert. ef. 6-15-95; NB 8-1995, f. & cert. ef. 6-29-95; NB 11-1995, f. & cert. ef. 10-9-95; NB
1-1996, f. & cert. ef. 2-29-96; NB 3-1996, f. & cert. ef. 6-11-96; NB 8-1996, f. & cert. ef. 10-
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30-96; NB 10-1996, f. & cert. ef. 12-2-96; NB 5-1997, f. & cert. ef. 3-6-97; NB 7-1997, f. &
cert. ef. 5-13-97; NB 8-1997, f. & cert. ef. 7-1-97; NB 13-1997, f. & cert. ef. 9-29-97; NB
14-1997, f. & cert. ef. 12-11-97; BN 4-1998, f. & cert. ef. 3-13-98; BN 5-1998, f. & cert. ef.
5-11-98; BN 8-1998, f. & cert. ef. 7-16-98; BN 12-1998, f. & cert. ef. 9-22-98; BN 13-1998,
f. & cert. ef. 12-1-98; BN 1-1999, f. & cert. ef. 3-4-99; BN 3-1999, f. & cert. ef. 5-4-99; BN
5-1999, f. & cert. ef. 7-1-99; BN 9-1999, f. & cert. ef. 10-20-99; BN 13-1999, f. & cert. ef.
12-1-99; BN 3-2000, f. & cert. ef. 2-25-00; BN 5-2000, f. & cert. ef. 4-24-00; BN 8-2000, f.
& cert. ef. 7-3-00; BN 9-2000, f. & cert. ef. 9-18-00; BN 10-2000, f. & cert. ef. 12-15-00;
BN 2-2001, f. & cert. ef. 2-21-01; BN 6-2001, f. & cert. ef. 4-24-01; BN 9-2001, f. & cert.
ef. 7-9-01; BN 13-2001, f. & cert. ef. 10-16-01; BN 4-2002, f. & cert. ef. 3-5-02; BN 11-
2002, f. & cert. ef. 4-25-02; BN 14-2002, f. & cert. ef. 7-17-02; BN 19-2002, f. & cert. ef.
10-18-02; BN 21-2002, f. & cert. ef. 12-17-02; BN 2-2003, f. & cert. ef. 3-6-03; BN 4-2003,
f. & cert. ef. 4-23-03; BN 8-2003, f. & cert. ef. 7-7-03; BN 10-2003, f. & cert. ef. 10-2-03;
BN 13-2003, f. & cert. ef. 12-9-03; BN 6-2004, f. & cert. ef. 2-26-04; BN 10-2004, f. & cert.
ef. 5-4-04; BN 12-2004, f. & cert. ef. 7-13-04; BN 15-2004, f. & cert. ef. 10-26-04; BN 16-
2004, f. & cert. ef. 11-30-04; BN 2-2005, f. & cert. ef. 2-17-05; BN 3-2005, f. & cert. ef. 4-
26-05; BN 4-2005, f. & cert. ef. 6-30-05; BN 8-2005, f. & cert. ef. 10-13-05; BN 11-2005, f.
& cert. ef. 12-21-05; BN 2-2006, f. & cert. ef. 2-22-06; BN 8-2006, f. & cert .ef. 5-8-06

Bureau of Labor and Industries
Chapter 839

Rule Caption: Approval of New Committees and Standards.
Adm. Order No.: BLI 16-2006

Filed with Sec. of State: 4-17-2006

Certified to be Effective: 4-18-06

Notice Publication Date: 3-1-06

Rules Amended: 839-011-0084

Subject: Amends requirements for approval of new local joint com-
mittees and clearly states prerequisites for approval of new standards
and committees by the Oregon State Apprenticeship and Training
Council. Establishes timelines for objections to applications for new
committees. Formally establishes a probation period of three years
after approval for new committees.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-011-0084
Approval of New Committees and Standards

(1) Any additional committees or standards in an area already served
by a committee in the same trade, craft or occupation shall be established
in the same manner as any other joint committee.

(2) All employers and their qualified employees shall be afforded the
opportunity to participate, on a non-discriminatory basis, in existing pro-
grams.

(3) The Council will approve the creation of a new local joint com-
mittee or new standards for an existing committee only if the applicant for
the new program or new standards can first demonstrate to the Oregon State
Apprenticeship and Training Council, by a preponderance of evidence, that
the application is in conformity with the following requirements:

(a) The applicant shall submit documentation showing committee
composition pursuant to ORS 660.135, .145.

(b) The applicant shall submit standards in a format approved by the
Council that meet or exceed any existing statewide guideline standards
(ORS 660.137(1), .226, .155) for the occupation. Where no state guideline
standards exist, proposed standards shall meet or exceed national guideline
standards approved by the United States Department of Labor. Where no
state or national guideline standards exist, standards will be approved at the
discretion of the Council when the proposed occupation is clearly identified
and commonly recognized throughout an industry.

(c) The applicant shall submit an administration plan that includes:

(A) Written designation of the program administrator;

(B) Documented assurances that the committee will be adequately
funded to support its administration and the presentation of related instruc-
tion;

(C) Detailed statements of direct costs to apprentices/trainees (includ-
ing instruction, books, tuition); and

(D) Assurances that training agents and prospective training agents
will be provided with a written statement of costs for program participation.

(d) The applicant must demonstrate the ability to track required train-
ing, educational and affirmative action information (i.e., work progress
reports, apprentice/trainee rotation system, employer’s apprentice/trainee
evaluation forms, grading sheets, applicant logs) and provide the Council
with copies of the forms and documents that will be used to track such
information.

(e) The applicant shall submit a plan detailing how the committee will
ensure that participating employers will provide work in all areas covered
by the program standards (ORS 660.137(5)), including:

(A) Training in all counties listed in proposed geographical area;
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(B) Training in all work processes set forth in the standards;

(C) Committee expectations of supervising journey workers and a
plan for the supervision of apprentices/trainees in the ratio set forth in the
standards (ORS 660.126(1)(c), (f));

(D) Training agent qualifications and duties (ORS 660.137 (5)); and

(E) A plan for training participating employers on their duties and
responsibilities.

(f) The applicant shall submit a complete related training curriculum,
including instructor qualifications, class outlines and expected competen-
cies, grading procedures and completion criteria. This submission shall
include:

(A) An explanation of the curriculum delivery method and a descrip-
tion of the related training facilities;

(B) Certification of the curriculum and instructional delivery plan by
either a state education certifying authority or nationally recognized indus-
try association (ORS 660.137(2)(c), .126(1)(j), .157); and

(C) Assurances that classroom and related instruction can be deliv-
ered throughout the geographic area. The applicant must submit a contract
or other documentation demonstrating that actual instructional resources
are in place. The committee’s geographic area must be one that can be rea-
sonably served by the committee with respect to employers and the location
of the related training services (ORS 660.126(1)(a)).

(g) The applicant must submit operating policies and procedures and
assurances that the program will be operated in accordance with the same;

(h) The applicant shall submit a plan to recruit, evaluate and select
apprentice/trainee applicants, including an application form that meets
Council requirements.

(4) All objections to the approval of a new committee or new stan-
dards shall be submitted to the Council in writing at the meeting where the
application is being considered for approval, specifically detailing any
objections to the application. Council may rule on the application and
objections thereto at that time or grant the applicant 30 days after the
Council meeting to submit a written rebuttal to the objections to the
Director. Council shall direct the Director to investigate and evaluate the
objections and rebuttal and provide a report to Council within 45 days of
receipt of the rebuttal statement. At the next Council meeting after the ini-
tial submission, Council shall either approve or deny the application and
provide a specific written explanation for its actions.

(5) All new programs shall serve a probationary period of three years
after approval by Council. Failure to clearly demonstrate the ability to oper-
ate a satisfactory program during the probationary period, based upon peri-
odic program reviews conducted by the Division, shall result in cancella-

tion of the program by Council.
Stat. Auth.: ORS 660
Stats. Implemented: ORS 660.135(1)
Hist.: BL 6-1985, f. & ef. 10-15-85; BL 1-1991, f. & cert. ef. 1-23-91; BLI 2-1999, f. & cert.
ef. 4-2-99; BLI 16-2005(Temp), f. & cert. ef. 8-23-05 thru 2-19-06; Administrative correc-
tion 3-20-06; BLI 16-2006, f. 4-17-06, cert. ef. 4-18-06

ecccccccoe

Rule Caption: Conforms state child labor rules with federal regu-
lations.
Adm. Order No.: BLI 17-2006
Filed with Sec. of State: 5-12-2006
Certified to be Effective: 5-15-06
Notice Publication Date: 3-1-06
Rules Amended: 839-021-0102, 839-021-0104, 839-021-0220
Subject: OAR 839-021-0102 is amended to conform definitions of
work declared hazardous for minors with latest amendments in Unit-
ed States Department of Labor Child Labor regulations;
839-021-0104 is amended to reflect the updated amendment date
in the referenced Code of Federal Regulations;
839-021-0220 is amended to indicate current contact information
for the agency.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-021-0102
Occupations and Types of Work Declared Hazardous for Minors
Under 16 Years of Age

(1) Pursuant to OAR 839-021-0097(1)(a), the commission hereby
declares the following occupations and types of work to be hazardous and
any employment by minors under 16 years of age is hereby prohibited:

(a) Baking;

(b) Blast furnaces;

(c) Breweries;

(d) Bridge operations;
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(e) Briquet plants;

(f) Building cleaning (exterior);

(g) Cattle handling;

(h) Coal plants or bunkers;

(j) Cold storage plants;

(k) Commercial docks;

(1) Construction (alteration, repair, painting, or demolition of build-
ings, bridges, and structures);

(m) Cooking (except: cooking with a gas or electric grill that does not
have an open flame; using a microwave to warm food; or using a deep fryer
that is equipped with a device that automatically raises and lowers the bas-
ket);

(n) Creosoting works;

(o) Distilleries;

(p) Electric power plants, lines;

(q) Electric light plants, lines;

(r) Engineering works (construction, improvement, alteration, or
repair of steam plants, water power plants, telephone, telegraph, or electric
plants or lines or railroads, streets, highways, sewers, harbors, docks, or
canals);

(s) Firefighting;

(t) Foundries;

(u) Garbage works;

(v) Gas works;

(w) Grain elevators;

(x) Gravel or sand plant or bunker;

(y) Ice plants;

(z) Kitchen cleaning of equipment when the surface is hotter than 100
degrees Fahrenheit, or filtering or disposing of cooking oil or grease that is
hotter than 100 degrees Fahrenheit;

(aa) Railroads;

(bb) Land clearing (with blasting or presence of heavy equipment);

(cc) Logging operations;

(dd) Longshoring;

(ee) Lumber loading;

(ff) Mechanical amusements;

(gg) Milk condenseries;

(hh) Mines;

(i1) Moving buildings, bridges, and structures;

(jj) Peace officer work;

(kk) Powder works;

(11) Quarries;

(mm) Reduction works;

(nn) Rock crusher;

(00) Smelters;

(pp) Stockyards;

(qq) Surveying;

(rr) Tanneries;

(ss) Tree surgery;

(tt) Well digging and drilling;

(uu) Window cleaning (outside above ground);

(vv) Wineries;

(ww) Wood cutting, sawing.

(2) The following occupations and types of work are declared to be
hazardous for any minor under 16 years of age when the work is performed
in rooms or areas having power-driven machinery:

(a) Boat repair shops;

(b) Canneries;

(c) Chop mills;

(d) Creameries;

(e) Cycle repair shops;

(f) Electrotyping plants;

(g) Engraving plants;

(h) Factories (manufacturing, repair, alteration);

(i) Feed mills;

(j) Flour mills;

(k) Garages;

(1) Grain warehouses;

(m) Irrigation works;

(n) Laundries;

(o) Lithographing plants;

(p) Mills;

(q) Motor repair shops;

(r) Photoengraving plants;

(s) Printing plants;
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(t) Shipbuilding operations;

(u) Stereotyping plants;

(v) All kinds of work in workshops or any premise, room, or place
where power-driven machinery is used in or incidental to adapting articles
or goods for sale.

(3) The following occupations or types of work are declared to be
hazardous for any minor under 16 years of age and these minors are per-
mitted to perform office work only in the following operations:

(a) Auto wrecking yards;

(b) Junk dealers;

(c) Motor vehicle (transportation);

(d) Lumbering;

(e) Water works.

Stat. Auth.: ORS 653.525

Stats. Implemented: ORS 653.305

Hist.: BL 116, f. 10-20-71, ef. 11-1-71, Renumbered from 839-021-0045; BL 6-1988, f. &

cert. ef. 4-12-88; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 17-2006, f. 5-12-06, cert. ef.

5-15-06

839-021-0104
Occupations Particularly Hazardous or Detrimental to the Health or
Well-Being of Minors 16 and 17 Years of Age

(1) Except as provided in OAR 839-021-0285, an employer may not
employ a minor 16 or 17 years of age in any occupation declared particu-
larly hazardous or detrimental to their health or well-being, except under
terms and conditions specifically set forth by rules of the Wage and Hour
Commission.

(2) Those occupations set out in Title 29 CFR, Part 570.51 to and
including Part 570.68 as amended December 17, 2004 are hereby adopted
as occupations particularly hazardous or detrimental to the health and well-
being of minors 16 and 17 years of age and the regulations pertaining to
these occupations set out in Title 29 CFR, Part 570.51 to and including
Part 570.68 as amended December 17, 2004 are hereby adopted and incor-

porated by reference herein and are attached as Appendix 1.
[ED. NOTE: Appendices referenced are available from the agency.]
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 653.252
Stats. Implemented: ORS 653.305
Hist.: BL 182, f. & ef. 11-14-75; BL 6-1988, f. & cert. ef. 4-12-88; BLI 3-1999, f. & cert. ef.
6-16-99; BLI 9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 17-2006, f. 5-12-06, cert. ef. 5-15-06

839-021-0220
Employment Certificates for the Employment of Minors 14 through
17 Years of Age

(1) Unless otherwise provided by rule of the commission, no minor 14
through 17 years of age may be employed or permitted to work unless the
employer:

(a) Verifies the minor’s age by requiring the minor to produce accept-
able proof of age as prescribed by these rules; and

(b) Complies with the provisions of this rule.

(2) An employer may not employ a minor without having first
obtained a validated employment certificate from the Bureau of Labor and
Industries. Application forms for an employment certificate may be
obtained from any office of the Bureau of Labor and Industries or by con-
tacting the Child Labor Unit, Wage and Hour Division, Bureau of Labor
and Industries, 800 NE Oregon Street Suite 1045, Portland, OR 97232,
(971) 673-0836).

(a) The Bureau of Labor and Industries will issue a validated employ-
ment certificate upon review and approval of the application. The validat-
ed employment certificate will be effective for one year from the date it was
issued, unless it is suspended or revoked.

(b) If, after the issuance of a validated employment certificate, the
duties of the minors are changed from those originally authorized under the
employment certificate or the employer wishes to employ minors at an
additional establishment, the employer must submit a “Notice of Change
(to Annual Employment Certificate)” form to the Child Labor Unit, Wage
and Hour Division of the Bureau of Labor and Industries. The “Notice of
Change (to Annual Employment Certificate)” form must be submitted with-
in 15 days of the change on a form provided by the bureau. The bureau will
approve or deny any change(s) in duties and notify the employer. If the
bureau denies the changes, the employer must immediately reassign any
affected minor to approved duties or terminate the minor’s employment.

(3) The employer must post the validated employment certificate in a
conspicuous place where all employees can readily see it. When the
employer employs minors in more than one establishment, a copy of the
validated employment certificate must be posted at each establishment. As
used in this rule, “establishment” means a distinct physical place of busi-
ness. If a minor is employed by one employer to perform work in more than
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one location, the minor will be considered employed in the establishment
where the minor receives management direction and control.

(4) If the employer employs minors at more than one establishment,
a copy of the Summary of Child Labor Laws provided to the employer by
the bureau pursuant to OAR 839-021-0221(4) must be provided by the
employer to the manager of each establishment where minors will be
employed.

(5) The employer must apply for a validated employment certificate
once each year by filing a renewal application on a form provided by the
Bureau of Labor and Industries. The renewal application must be received
by any office of the bureau no later than the expiration date of the validat-
ed employment certificate.

(6) If the bureau’s review of any application indicates a failure to
comply with any law or rule pertaining to the employment of minors or any
order of the commission, the bureau may deny the application and inform

the employer of the reason(s) for the denial.
Stat. Auth.: ORS 653.307(1)
Stats. Implemented: ORS 653.307(1)
Hist.: BL 117, f. 10-20-71, ef. 11-1-71, Renumbered from 839-021-0115; BL 6-1988, f. &
cert. ef. 4-12-88; BL 3-1995, f. 9-8-95, cert. ef. 9-9-95; BLI 4-1998, . & cert. ef. 3-5-98; BLI
9-2002, f. 3-28-02, cert. ef. 4-1-02; BLI 17-2006, f. 5-12-06, cert. ef. 5-15-06

Rule Caption: Includes loans derived from conduit/pass through
revenue bonds as public funds under PWR law.

Adm. Order No.: BLI 18-2006

Filed with Sec. of State: 5-12-2006

Certified to be Effective: 5-15-06

Notice Publication Date: 12-1-04

Rules Amended: 839-025-0100

Subject: The amended rule revises the definition of “Funds of a pub-
lic agency” in the PWR rules to include loans by a public agency,
including the loan of proceeds from conduit or pass-through revenue
bonds.

Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0100
Exemptions

(1) All public works are regulated under ORS 279C.800 to 279C.870
except as follows:

(a) Projects for which the total price does not exceed $50,000. As used
in this section, the price of a project includes, but is not limited to, the value
of work performed by every person paid by a contractor or subcontractor in
any manner for the person’s work on the project, but does not include the
value of donated materials or work performed on the project by individuals
volunteering to the public agency without pay.

(b) Contracts of a People’s Utility District which are regulated under
ORS 261.345.

(c) Projects for which no funds of a public agency are directly or indi-
rectly used.

(A) As used in this section, “Funds of a public agency” does not
include:

(i) Funds provided in the form of a government grant to a nonprofit
organization, unless the government grant is issued for the purpose of con-
struction;

(i) Building and development permit fees paid or waived by the pub-
lic agency;

(iii) Staff resources of the public agency used to manage a project or
to provide a principal source of supervision, coordination or oversight of a
project;

(iv) Staff resources of the public agency used to design or inspect one
or more components of a project; or

(v) A public agency’s election not to collect land rent.

(B) “Directly used public funds” means any revenue, money or that
which can be valued in money derived from a public agency’s immediate
custody and control or any money loaned by a public agency, including the
loan of proceeds from the sale of conduit or pass-through revenue bonds,
for the specific purpose of financing a project. Payment for all or part of a
project with public property or other assets constitutes payment with pub-
lic funds.

(C) “Indirectly used public funds” means that a public agency ulti-
mately bears the cost of all or part of the project, even if a public agency is
not paying for the project directly or completing payment at the time it
occurs or shortly thereafter. A public agency will “ultimately bear the cost”
of all or part of a project in situations including, but not limited to:

(i) Amortizing the costs of construction over the life of a lease and
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paying these costs with public funds during the course of the lease;

(ii) A public agency subsidizing the costs of construction that would
normally be borne by the contractor.

(iii) Using insurance proceeds that belong to a public agency to pay
for construction. Insurance proceeds represent “money collected for the
custody and control of a public agency” and therefore are public funds,
whether the contractor obtains payment directly from the insurance compa-
ny or the public agency; or

(iv) Using or creating a private entity as a conduit for funding a proj-
ect when the private entity is in fact an alter ego of the public agency.

(2) The provisions of ORS 279C.840 and these rules that regulate
payment of the prevailing rate of wage do not apply to:

(a) Inmates of the Oregon Department of Corrections assigned to:

(A) A work release program or otherwise working in gainful private
employment pursuant to ORS 144.480, relating to prison inmate labor; or

(B) State Parks and Recreation Department projects to improve,
maintain and repair buildings and property at state parks and recreation
areas pursuant to ORS 390.195(1).

(b) Oregon Youth Conservation Corps members.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 279 & 651.060

Stats. Implemented: ORS 279.357, 390.195(1) & OL Ch. 628 (2001)

Hist.: BL 4-1984, f. & ef. 3-13-84; BL 3-1996. f. & cert. ef. 1-26-96; BL 1-1998, f. & cert.
ef. 1-5-98; BLI 15-2001, f. & cert. ef. 11-14-01; Renumbered from 839-016-0100, BLI 7-
2005, f. 2-25-05, cert. ef. 3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 18-2006, f.
5-12-06, cert. ef. 5-15-06

Rule Caption: Clarifies application of PWR law to residential proj-
ects; Allows reference to applicable rates in specifications.

Adm. Order No.: BLI 19-2006(Temp)

Filed with Sec. of State: 5-12-2006

Certified to be Effective: 5-15-06 thru 11-10-06

Notice Publication Date:

Rules Adopted: 839-025-0037

Rules Amended: 839-025-0004, 839-025-0020

Subject: SB 477, which became effective January 1, 2006, requires
that the higher of either the state PWR or federal Davis-Bacon rates
to be paid on projects subject to both laws. The purpose of these tem-
porary rules is to clarify that the state’s higher “commercial” wage
rates do not apply to residential projects if there are applicable fed-
eral residential rates available and eliminate the need for contract-
ing agencies to apply for special wage determinations when feder-
al rates are available. The temporary rules define residential
construction project; clarify that the federal Davis-Bacon residential
rates may be paid on residential construction projects subject to state
PWR law; require special wage rates to be requested and approved
on residential projects subject to state law ONLY if there are no appli-
cable federal residential rates; and require payment of regular PWR
wage rates on residential projects subject to the PWR law ONLY if
there are no applicable federal residential rates and the contracting
agency does not obtain a special rate determination from BOLI.

In addition, the temporary rules delete the requirement that the
applicable prevailing wage rates be physically included in all bid
specifications for projects subject to the PWR law, and allow a ref-
erence to the applicable wage rates to be made in the specifications.
Rules Coordinator: Marcia Ohlemiller—(971) 673-0784

839-025-0004
Definitions

As used in these rules, unless the context requires otherwise:

(1) “Apprentice” means:

(a) A person employed and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of Labor,
Bureau of Apprenticeship and Training (BAT) or with any state apprentice-
ship agency recognized by BAT; or

(b) A person in probationary employment as an apprentice in such an
apprenticeship program, but who is not individually registered in the pro-
gram, but who has been certified by the BAT or a state apprenticeship
agency to be eligible for probationary employment as an apprentice.

(2) “The Basic Hourly Rate of Pay” or “Hourly Rate” means the rate
of hourly wage, excluding fringe benefits, paid to the worker.

(3) “Bureau” means the Bureau of Labor and Industries.

(4) “Commissioner” means the Commissioner of the Bureau of Labor
and Industries, or designee.
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(5) “Construction” means the initial construction of buildings and
other structures, or additions thereto, and of highways and roads.
“Construction” does not include the transportation of material or supplies
to or from the public works project by employees of a construction con-
tractor or construction subcontractor.

(6) “Division” means the Wage and Hour Division of the Bureau of
Labor and Industries.

(7) “Employ” includes to suffer or permit to work.

(8) “Fringe benefits” means the amount of:

(a) The rate of contribution irrevocably made on a regular basis and
not less often than quarterly by a contractor or subcontractor to a trustee or
to a third person pursuant to a plan, fund or program; and

(b) The rate of costs to the contractor or subcontractor which may be
reasonably anticipated in providing benefits to workers pursuant to an
enforceable commitment to carry out a financially responsible plan or pro-
gram which is committed in writing to the workers affected, for medical or
hospital care, pensions on retirement or death, compensation for injuries or
illness resulting from occupational activity, or insurance to provide any of
the foregoing, for unemployment benefits, life insurance, disability and
sickness insurance or accident insurance, for vacation and holiday pay, for
defraying costs of apprenticeship or other similar programs or for other
bona fide fringe benefits, but only where the contractor or subcontractor is
not required by other federal, state or local law to provide any of such ben-
efits. Other bona fide fringe benefits do not include reimbursement to work-
ers for meals, lodging or other travel expenses, nor contributions to indus-
try advancement funds (CIAF for example).

(9) “Major renovation” means the remodeling or alteration of build-
ings and other structures within the framework of an existing building or
structure and the alteration of existing highways and roads, the contract
price of which exceeds $50,000.

(10) “Nonprofit organization,” as used in subsection OAR 839-025-
0100(1)(c)(A)(i), means an organization or group of organizations
described in section 501(c)(3) of the Internal Revenue Code that is exempt
from income tax under section 501(a) of the Internal Revenue Code.

(11) “Normal business hours” means the hours during which the
office of the contractor or subcontractor is normally open for business. In
the absence of evidence to the contrary, the Division will consider the hours
between 8:00 a.m. and 5:00 p.m., excluding the hours between 12:00 noon
and 1:00 p.m., on weekdays as normal business hours.

(12) “Overtime” means all hours worked:

(a) On Saturdays;

(b) On the following legal holidays:

(A) Each Sunday;

(B) New Year’s Day on January 1;

(C) Memorial Day on the last Monday in May;

(D) Independence Day on July 4;

(E) Labor Day on the first Monday in September;

(F) Thanksgiving Day on the fourth Thursday in November;

(G) Christmas Day on December 25.

(c) Over 40 hours in a week; and either

(d) Over eight (8) hours in a day; or

(e) Over 10 hours in a day provided:

(A) The employer has established a work schedule of four consecu-
tive days (Monday through Thursday or Tuesday through Friday) pursuant
to OAR 839-025-0034; and

(B) The employer operates in accordance with this established work
schedule.

(13) “Overtime rate” means the basic hourly rate of pay multiplied by
one and one-half.

(14) “Overtime wages” means the overtime hours worked multiplied
by the overtime rate.

(15) “Person” includes a public or private corporation, a partnership,
a sole proprietorship, a limited liability company, a government or govern-
mental instrumentality.

(16) “Prevailing wage rate claim” means a claim for wages filed by a
worker with the Division.

(17) “Public agency” means the State of Oregon or any political sub-
division thereof or any county, city, district, authority, public corporation or
entity and any of their instrumentalities organized and existing under law
or charter.

(18) “Public funds” means any revenue, money or that which can be
valued in money collected for, or in the custody and control of a public
agency.

(19) “Public work,” “public works” or “public works project”
includes but is not limited to roads, highways, buildings, structures and
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improvements of all types, the construction, reconstruction, major renova-
tion or painting of which is carried on or contracted for by any public
agency the primary purpose of which is to serve the public interest regard-
less of whether title thereof is in a public agency but does not include the
reconstruction or renovation of privately owned property which is leased by
a public agency.

(20) “Public works contract” or “contract” means any contract, agree-
ment or understanding, written or oral, into which a public agency enters
for any public work.

(21) “Reconstruction” means highway and road resurfacing and
rebuilding, the restoration of existing highways and roads, and the restora-
tion of buildings and other structures.

(22) “Reconstruction or renovation of privately owned property
which is leased by a public agency” includes improvements of all types
within the framework or footprint of an existing building or structure.
“Reconstruction and renovation of privately owned property which is
leased by a public agency” does not include:

(a) New construction that is initiated with the intent to lease to an
identified public agency, either exclusively or as a primary tenant. A pri-
mary tenant is one who leases 51% or more of the space.

(b) Tenant improvements that meet the following criteria:

(A) Are paid for with public funds, either directly or indirectly as
defined in OAR 839-025-0100(1)(c)(A), (B) and (C); and

(B) Are performed according to plans, specifications, or criteria fur-
nished by one or more identified public agencies; and

(C) Comprise 51% or more of the value of the building or structure.
When the cost of the tenant improvements are borne by more than one pub-
lic agency, prevailing wage coverage will not be found unless the public
agencies act as a joint enterprise for the purposes of the construction proj-
ect.

(i) For buildings or structures constructed within the past three years,
the value will be determined by the total construction cost.

(ii) For buildings constructed more than three years before the tenant
improvements, the value will be the real market value determined for prop-
erty tax purposes.

(23) “Residential construction project” means:

(a) A project for the construction, reconstruction, major renovation or
painting of a single family house or apartment building of no more than
four (4) stories in height and all incidental items such as site work, parking
areas, utilities, streets and sidewalks pursuant to the U.S. Department of
Labor’s “All Agency Memorandum No. 130—"Application Of The
Standard of Comparison ‘Projects Of a Character Similar’ Under the Davis-
Bacon and Related Acts” dated March 17, 1978. (See Appendix 6.)

(b) Notwithstanding the provisions of subsection (a) of this rule, where
it is determined that a different definition of “residential construction™ has
been adopted by local ordinance or code, or that the prevailing practice of a
particular trade or occupation regarding what is considered “residential con-
struction” differs from the U.S. Department of Labor definition of residen-
tial construction, the commissioner may consider such information in deter-
mining a project to be a “residential construction project.”

(24) “Site of work” is defined as follows:

(a) The site of work is limited to the physical place or places where
the construction called for in the contract will remain when work on it has
been completed, and other adjacent or nearby property used by the con-
tractor or subcontractor in such construction which can reasonably be said
to be included in the site.

(b) Except as provided in paragraph (c) of this section, fabrication
plants, mobile factories, batch plants, borrow pits, job headquarters, tool
yards and similar facilities, are part of the site of work provided they are
dedicated exclusively, or nearly so, to the performance of the contract or
project, and are so located in proximity to the actual construction location
that it would be reasonable to include them. Such facilities which are estab-
lished by a supplier of materials for the project after the opening of bids are
deemed to be dedicated exclusively to the performance of the contract or
project.

(c) Not included in the site of work are permanent home offices,
branch plant establishments, fabrication plants, and tool yards of a contrac-
tor or subcontractor whose locations and continuance in operation are
determined wholly without regard to a particular contract or project. In
addition, fabrication plants, batch plants, borrow pits, job headquarters, tool
yards, and similar facilities of a commercial supplier or materialman which
are established by a supplier of materials for the project before opening of
bids and not on the project site, are not included in the site of work. Such
permanent, previously established facilities are not part of the site of the
work, even where the operations for a period of time may be dedicated
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exclusively, or nearly so, to the performance of a contract or project.

(25) “Special wage determination” means a wage determination made
at the request of a public contracting agency and which is applicable only
to specific job classes. A special wage determination is issued in those cases
where there is no current wage determination applicable to specific job
classes and the use of such job classes is contemplated on a public works
project.

(26) “Trade” or “occupation” is defined in accordance with the pre-
vailing practices of the construction industry in Oregon.

(27) “Trainee” means a person registered and receiving on-the-job
training in a construction occupation under a program which has been
approved in advance by the U.S. Department of Labor, Bureau of
Apprenticeship and Training as meeting its standards for on-the-job train-
ing programs and which has been so certified by that bureau.

(28) “Wage determination” includes the original decision and any
subsequent amendments made by the commissioner in accordance with
ORS 279C.815.

(29) “Wages” or “Prevailing Wages” means the basic hourly rate of
pay and fringe benefits as defined in sections (2) and (8) of this rule.

(30) “Worker” means a person employed on a public works project
and whose duties are manual or physical in nature (including those work-
ers who use tools or who are performing the work of a trade), as distin-
guished from mental, professional or managerial. The term “worker”
includes apprentices, trainees and any person employed or working on a
public works project in a trade or occupation for which the commissioner

has determined a prevailing rate of wage. (See OAR 839-025-0035.)
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.334
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 4-1984, f. & ef. 3-13-84; BL 7-1989(Temp),
f. 10-2-89, cert. ef. 10-3-89; BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 3-1996, f. & cert. ef.
1-26-96; BL 8-1996, f. 8-26-96, cert. ef. 9-1-96; BL 3-1997(Temp), f. 7-31-97, cert. ef. 8-1-
97; BL 1-1998, f. & cert. ef. 1-5-98; BLI 15-2001, f. & cert. ef. 11-14-01; BLI 5-2002, f. 2-
14-02, cert. ef. 2-15-02; Renumbered from 839-016-0004, BLI 7-2005, f. 2-25-05, cert. ef.
3-1-05; BLI 29-2005, f. 12-29-05, cert. ef. 1-1-06; BLI 19-2006(Temp), f. 5-12-06, cert. ef.
5-15-06 thru 11-10-06

839-025-0020
Public Works Contracts and Contract Specifications; Required
Conditions

(1) Every public works contract must contain the following:

(a) A condition or clause that, if the contractor fails, neglects, or refus-
es to make prompt payment of any claim for labor or services furnished to
the contractor or a subcontractor by any person, or the assignee of the per-
son, in connection with the public works contract as such claim becomes
due, the proper officer or officers of the public contracting agency may pay
such claim and charge the amount of the payment against funds due or to
become due the contractor by reason of the contract (Reference: ORS
279C.515);

(b) A condition that no person will be employed for more than 10
hours in any one day, or 40 hours in any one week except in cases of neces-
sity, emergency, or where the public policy absolutely requires it, and in
such cases the person so employed must be paid at least time and one-half
the regular rate of pay for all time worked:

(A) For all overtime in excess of eight hours a day or 40 hours in any
one week when the work week is five consecutive days, Monday through
Friday; or

(B) For all overtime in excess of 10 hours a day or 40 hours in any
one week when the work week if four consecutive days, Monday through
Friday; and

(C) For all work performed on Saturday and on any legal holiday
specified in ORS 279C.540.

(c) A condition that an employer must give notice to employees who
work on a public works contract in writing, either at the time of hire or
before commencement of work on the contract, or by posting a notice in a
location frequented by employees, of the number of hours per day and days
per week that the employees may be required to work (Reference: ORS
279C.520);

(d) A condition that the contractor must promptly, as due, make pay-
ment to any person, co-partnership, association or corporation, furnishing
medical, surgical and hospital care or other needed care and attention, inci-
dent to sickness or injury, to employees of such contractor, of all sums
which the contractor agrees to pay for such services and all moneys and
sums which the contractor collected or deducted from the wages of the con-
tractor’s employees pursuant to any law, contract or agreement for the pur-
pose of providing or paying for such service (Reference: ORS 279C.530);

(e) A provision that the contractor must pay to the commissioner a fee
equal to one tenth of one percent (.001) of the contract price but no less than
$100 nor more than $5,000 regardless of the contract price; that the fee
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must be paid no later than 10 days after receipt of the first progress payment
or 60 days after work on the contract has begun, whichever comes first; that
final adjustments to the fee must be made within 30 days of the final
progress payment after completion of the contract.

(2) Every public works contract and subcontract must contain a pro-
vision that each worker in each trade or occupation employed in the per-
formance of the contract either by the contractor, subcontractor or other
person doing or contracting to do or contracting for the whole or any part
of the work on the contract, must be paid not less than the applicable state
prevailing rate of wage, or the applicable federal prevailing rate of wage,
whichever is higher.

(3)(a) The specifications for every public works contract must contain
a provision stating the existing state prevailing rate of wage and, if appli-
cable, the federal prevailing rate of wage required under the Davis-Bacon
Act (40 U.S.C. 276a). The existing rate of wage is the rate in effect at the
time the initial specifications were first advertised for bid solicitations.

(b) If a public agency is required under paragraph (a) of this subsec-
tion to include the state and federal prevailing rates of wage in the specifi-
cations, the public agency also shall include in the specifications informa-
tion showing which prevailing rate of wage is higher for workers in each
trade or occupation in each locality, as determined by the Commissioner of
the Bureau of Labor and Industries under ORS 279C.815(2)(b).

(4) The provision described in subsections (2) and (3) must be includ-
ed in all specifications for each contract awarded on the project, regardless
of the price of any individual contract, so long as the combined price of all
contracts awarded on the project is $50,000 or more (Reference: ORS
279C.830). A statement incorporating the existing prevailing wage rate into
the specifications by reference will satisfy these requirements.

(5) All specifications for each contract awarded on the project must
contain a provision stating that the contractor must pay to the commission-
er a fee equal to one tenth of one percent (.001) of the contract price but no
less than $100 nor more than $5,000 regardless of the contract price pur-
suant to ORS 279C.825. The fee must be paid no later than 10 days after
receipt of the first progress payment or 60 days after work on the contract
has begun, whichever comes first; that final adjustments to the fee must be
made within 30 days of the final progress payment after completion of the
contract (Reference: ORS 279C.830).

(6) Public contracting agencies may obtain, without cost, a copy of
the existing prevailing rate of wages for use in preparing the contract spec-
ifications by contacting the Prevailing Wage Rate Unit or any office of the

bureau.
Stat. Auth.: ORS 279 & 651.060
Stats. Implemented: ORS 279.316
Hist.: BL 14-1982, f. 10-19-82, ef. 10-20-82; BL 7-1989(Temp), f. 10-2-89, cert. ef. 10-3-89;
BL 5-1990, f. 3-30-90, cert. ef. 4-1-90; BL 3-1996, f. & cert. ef. 1-26-96; BL 3-1997(Temp),
f. 7-31-97, cert. ef. 8-1-97; BL 1-1998, f. & cert. ef. 1-5-98; BLI 5-2002, f. 2-14-02, cert. ef.
2-15-02; Renumbered from 839-016-0020, BLI 7-2005, f. 2-25-05, cert. ef. 3-1-05; BLI 29-
2005, f. 12-29-05, cert. ef. 1-1-06; BLI 19-2006(Temp), f. 5-12-06, cert. ef. 5-15-06 thru 11-
10-06

839-025-0037
Residential Construction Projects

(1)(a) For residential construction projects subject to ORS 279C.800
to 279C.870, public agencies shall use federal Davis-Bacon wage rates for
residential construction projects unless there is no applicable federal rate
for a particular trade or classification on the residential project.

(b) If the applicable federal Davis-Bacon wage rate determination
does not include a rate for a particular trade or classification needed on a
specific residential construction project, and the project is subject to ORS
279C.800 to 279C.870 but not the federal Davis-Bacon Act, the public
agency is required to request a special wage rate, identifying the specific
trade or classification, pursuant to OAR 839-025-0007.

(c) Requests for special wage rate determinations for projects subject
to both ORS 279C.800 to 279C.870 and the federal Davis-Bacon Act shall
be submitted pursuant to Title 29 CFR, Part 5.5(a)(1)(ii) as amended
November 20, 2000.

(d) Copies of any special federal wage rate determinations requested
and subsequent determination(s) issued pursuant to subsection (c) must be
provided to the commissioner by the contracting agency.

(2) Notwithstanding subsection (1) of this rule, the commissioner,
consistent with statutory authority, may survey and issue residential rates.

(3) Requests for special wage rates for residential construction proj-
ects pursuant to subsection (1)(b) of this rule must be submitted to the
Bureau of Labor and Industries by the contracting agency no fewer than fif-
teen (15) business days prior to the date the specifications for the project
are first advertised.

(4) If a contracting agency fails to request special wage rates for a
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residential construction project pursuant to subsection (1)(b) at least fifteen
(15) business days before the date the specifications for the project are first
advertised for the project, the Prevailing Wage Rates for Public Contracts
published by the Commissioner of the Bureau of Labor and Industries in
effect when the specifications are first advertised shall apply to those trades
or classifications for which there is no applicable federal residential rate.

(5) The federal Davis-Bacon wage rates apply to residential construc-
tion projects subject to ORS 279C.800 to 279C.870 regardless of whether
federal law requires Davis-Bacon rates on the project.

(6) Notwithstanding the provisions of this rule, unless otherwise
exempt, under no circumstances may a rate less than the minimum wage
rate required by ORS 653.025 be paid to any worker on a residential con-

struction project subject to ORS 279C.800 to 279C.870.
Stat. Auth.: ORS 279C & 651.060
Stats. Implemented: ORS 279C.800 - 279C.870
Hist.: BLI 19-2006(Temp), f. 5-12-06, cert. ef. 5-15-06 thru 11-10-06

Department of Administrative Services
Chapter 125

Rule Caption: Rules for the acquisition or the terminal disposition
of real property.

Adm. Order No.: DAS 4-2006

Filed with Sec. of State: 5-12-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 1-1-06

Rules Adopted: 125-045-0200, 125-045-0205, 125-045-0210,
125-045-0215, 125-045-0220, 125-045-0225, 125-045-0230, 125-
045-0235, 125-045-0240, 125-045-0245, 125-045-0250, 125-045-
0255, 125-045-0260, 125-045-0265, 125-045-0270

Rules Repealed: 125-045-0100, 125-045-0105, 125-045-0110, 125-
045-0120, 125-045-0125, 125-045-0130, 125-045-0140, 125-045-
0150, 125-045-0160, 125-045-0170, 125-045-0180, 125-045-0190,
125-045-0195

Subject: These rules establish the procedures that State Agencies
will follow to acquire, sell, transfer, exchange or otherwise dispose
of real property. In addition, these rules establish procedures for the
Public Lands Advisory Committee (PLAC); the management of the
Statewide Lands Inventory Program; and the method by which the
associated costs of these programs will be apportioned and funds col-
lected.

Rules Coordinator: Kristin Keith—(503) 378-2349, ext. 325

125-045-0200
Purpose

These rules are adopted under the authority of ORS 184.340, 270.015
and 270.100 and establish the procedures that must be followed by
Agencies to acquire and to sell, transfer, exchange or otherwise dispose of
interests in real property. These rules also establish procedures for the oper-
ation of the Public Lands Advisory Committee (PLAC); collection of funds
for the support of the Statewide Lands Inventory Program and PLAC; and

the management and operation of the Statewide Lands Inventory Program.
Stat. Auth.: ORS 184.340, 270.015 & 270.100
Stats. Implemented: ORS 244.010 & 270.010
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0205
Definitions

The following definitions apply to the rules in this Division 045:

(1) “Acquiring Agency” means an Agency that proposes to acquire a
Real Property Interest and is not an Exempt Acquiring Agency.

(2) “Acquisition” means obtaining rights of ownership in a Real
Property Interest by an Agency through a purchase, exchange, conveyance
or other transfer of that Real Property Interest.

(3) “Administrator” means the Administrator of the Department’s
Facilities Division.

(4) “Agency” means any board, commission, department or agency of
the State of Oregon, whose costs are paid from funds held in the State
Treasury and that are authorized to acquire or dispose of Real Property
Interests.

(5) “Appraisal” means a written report by a licensed and experienced
real estate appraiser estimating the fair market value of a Real Property
Interest prepared in accordance with OAR 125-045-0215.

(6) “Appraised Fair Market Value” means the fair market value of a
Real Property Interest as determined by an Appraisal.
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(7) “Department” means the Oregon Department of Administrative
Services.

(8) “Directed Appraisal” means a written report by a licensed and
experienced real estate appraiser estimating the fair market value of a Real
Property Interest with restrictions or for a particular use, zone or condi-
tional use in accordance with OAR 125-045-0215.

(9) “Director” means the Director of the Department.

(10) “Disposing Agency” means an Agency that proposes to dispose
of a Real Property Interest.

(11) “Division” means the Facilities Division of the Department.

(12) “Exempt Acquiring Agency” means an Agency that is not
required by law to report to the Department its intentions to acquire a Real
Property Interest. At the time of the adoption of these rules the Exempt
Acquiring Agencies are:

(a) The Department of Transportation, if acquiring a highway right of
way;

(b) The Oregon University System, if acquiring real property within
the approved projected campus boundaries of institutions subject to its
authority; and

(c) The Parks and Recreation Department, if acquiring park proper-
ties.

(13) “Exempt Disposing Agency” means an Agency that is exempt by
law from the requirement that it obtain Department approval prior to the
Terminal Disposition of a Real Property Interest, unless the Terminal
Disposition will be for less than the Appraised Fair Market Value. At the
time of the adoption of these rules, the Exempt Disposing Agencies are:

(a) The Department of Fish and Wildlife;

(b) The Department of Forestry, if disposing of State forestlands;

(c) The Department of State Lands;

(d) The Department of Transportation;

(e) The Oregon University System;

(g) The Parks and Recreation Department, and

(f) Any legislative or judicial branch of the State.

(14) “Governing Body” means a board or commission with constitu-
tional or statutory governing authority to approve the Acquisition or
Terminal Disposition of a Real Property Interest. The term “Governing
Body” includes but is not limited to the following bodies:

(a) The Oregon Board of Forestry;

(b) The Oregon Board of Higher Education;

(c) The Oregon Fish and Wildlife Commission;

(d) The Oregon Parks and Recreation Commission;

(e) The Oregon Transportation Commission; and

(f) The State Land Board.

(15) “Improvements” means any and all structures on or attachments
to Real Property Interests but excluding public improvements as defined in
ORS 279A.010.

(16) “In Reserve” as used in the Statewide Lands Inventory means an
Agency-owned Real Property Interest that is not currently being used by
the Agency, but that the Agency intends to use to fulfill an anticipated
future requirement, need or benefit related to the mission of the Agency.

(17) “In Use” as used in the Statewide Lands Inventory means a State
Real Property Interest that is actively being used to serve the mission of the
Agency.

(18) “Long Term Lease” means any lease, which the State does not
have the right of termination for convenience, to another Agency, Political
Subdivision, private or public party, having a term, including options of
twenty years or more.

(19) “Office Quarters” means office space, office buildings and asso-
ciated services, storage and parking facilities for Agencies. Office space
may include factory-built modular or portable units but excludes stand
alone storages and parking facilities.

(20) “Political Subdivision” means a local governmental unit, includ-
ing a county, city, town, port, dock, commission or district, that exists under
the laws of Oregon and that has the power to levy taxes.

(21) “Property Restrictions” means any restrictions placed on a Real
Property Interest or on the sale proceeds from the Terminal Disposition of
the Real Property Interest including deed reversion clauses or constitution-
al or statutory requirements to deposit all or a portion of the sale proceeds
into specified funds other than the general fund.

(22) “Proposal” means a written offer to purchase a State Real
Property Interest submitted in response to a Request for Proposals.

(23) “Proposer” means an individual or entity that submits a Proposal
in response to a Request for Proposals.

(24) “Public Lands Advisory Committee” (PLAC) means the adviso-
ry committee established under ORS 270.120.

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

(25) “Real Property Interest” means any legal or equitable interest in
land, or an option to acquire, or a leasehold interest with a term, including
options to renew or extension provisions that contemplate a total period of
occupancy of more than 20 years, together with all Improvements. For the
purposes of these rules, a Real Property Interest does not include:

(a) An Office Quarters lease, regardless of the term;

(b) An easement, unless the easement has an Appraised Fair Market
Value of $100,000 or greater; or

(c) Mineral or geothermal resources, as defined in ORS 273.755, the
sale or other disposition of which is governed by ORS 273.775 to 273.790
or other provisions of law governing these resources.

(26) “Request for Proposals” means a solicitation of offers to acquire
a State Real Property Interest made pursuant to OAR 125-045-0235.

(27) “Right of First Refusal” means a conditional privilege that the
Disposing Agency, in the exercise of its discretion, may grant to a qualified
Proposer by OAR 125-045-0230 to match the best Proposal for the pur-
chase of a State Real Property Interest.

(28) “State” means the State of Oregon.

(29) “State Real Property Interest” means any Real Property Interest
that is owned in the name of the State of Oregon.

(30) “Statewide Lands Inventory” means the inventory of State Real
Property Interests maintained by the Department on a computer database.

(31) “Surplus™ as used in the Statewide Lands Inventory means a
State Real Property Interest that is not currently used or is not needed or
desirable to support a future need, use or function of the Agency.

(32) “Terminal Disposition” means the alienation of a State Real
Property Interest through a sale, exchange, conveyance, donation, lease or

other transfer of that interest.
Stat. Auth.: ORS 270.015(2) & 270.100(1)(d)
Stats. Implemented: ORS 244.010, 270.010, 270.100, 270.105, 270.110, 270.120, 270.130 &
270.135
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0210
Alternative Rules for Acquisitions and Terminal Dispositions by State
Agencies

(1) These rules apply to all Agencies seeking the Acquisition or
Terminal Disposition of a Real Property Interest, with the exception of:

(a) The Department of Veterans’ Affairs in any transaction for the
acquisition or sale, or both, by the Director of Veterans’ Affairs of a home
or farm under ORS 88.720, 273.388, 406.050, 407.135, 407.145, 407.375
and 407.377; and

(b) any other Agency subject to constitutional or statutory authority
that supersede all or some of these rules.

(2) Any Agency subject to a Governing Body may adopt rules for the
Acquisition and Terminal Disposition of Real Property Interests. Rules
adopted by an Agency will not supersede these rules, however, unless the
Agency’s rules have been certified by the Division pursuant to this rule.

(3) If an Agency believes that it is exempt from all or a part of these
rules due to superseding constitutional or statutory authority, the Agency
shall, at least 30 days prior to the Acquisition or Terminal Disposition, pro-
vide notice to the Division. The notice shall include the following informa-
tion:

(a) The specific requirements of these rules from which the Agency
claims to be exempt;

(b) The constitutional or statutory authority that the Agency believes
supersedes these rule(s); and

(c) Identification of the Agency’s rules and the date they were filed
with the Secretary of State.

(3) The Division shall determine whether the Agency’s rules are con-
sistent with ORS 270.005 to 270.140. If the Agency’s rules are determined
to be consistent, the Division shall certify the Agency’s rules and shall noti-
fy the Agency that it may use Agency rules in lieu of these rules.

(4) Upon obtaining certification by the Division and after obtaining
approval by the Agency’s Governing Body, the Agency may acquire and
dispose of Real Property Interests in accordance with its certified rules.

(5) The Division will maintain a master file of all Agencies whose
rules are certified exempt from all or a part of these rules. This master file
will include the Agency’s request for exempt certification, identification of
the filed rules that the Agency will be using and a copy of the Division’s
written determination.

(6) Once certified exempt, an Agency may not use amended rules
filed for the Acquisition and Terminal Disposition of Real Property
Interests in lieu of these rules until the Agency’s restructured rules have
again been certified exempt by the Division.
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(7) Notwithstanding OAR 125-045-0210, the Division may, upon 30
days prior notice to the Agency, withdraw its certification of an Agency’s
rules as a result of a reexamination Department rules, policies and certifi-
cations or an Agency’s compliance with its certified rules. In such event,
the Agency shall thereafter comply with OAR 125-045-0210 through 125-

045-0245 until new or revised rules have been certified by the Division.
Stat. Auth.: ORS 270.100(1)(d)
Stats. Implemented: ORS 270.015, 270.100, 270.105, 270.110
Hist.: DAS 4-2006, £. 5-12-06, cert. ef. 6-1-06

125-045-0215
Appraisal and Determination of Value of Real Property Interests

(1) Prior to Acquisition from or Terminal Disposition to a party other
than an Agency of a Real Property Interest, the Acquiring or Disposing
Agency shall obtain an Appraisal of the Real Property Interest.

(2) For acquisitions with an estimated fair market value of less than
$100,000, a letter of opinion from a licensed real estate professional con-
stitutes an Appraisal.

(3) If the estimated fair market value of the Real Property Interest is
$500,000 or greater, the Administrator:

(a) shall either select or approve the selection of an appraiser by the
Disposing Agency;

(b) Must approve of the form and substance of the written Appraisal
and the final determination of Appraised Fair Market Value by the apprais-
er; and

(c) May require that more than one Appraisal be obtained to establish
the Appraised Fair Market Value.

(4) Upon written request by an Agency, the Administrator may preap-
prove the Agency’s appraisal process provided the process is consistent
with this rule.

(5) Upon written request by an Agency, the Administrator may preap-
prove the Agency’s use of a directed appraisal for a particular use.

(6) Except for transfers from one Agency to another, an Agency shall
not sell or dispose of any State Real Property Interest for less than its
Appraised Fair Market Value without complying with OAR 125-045-0245.

(7) Prior to Terminal Disposition of a State Real Property Interest to
other than an Agency, and regardless of the Appraised Fair Market Value of
the State Real Property Interest, the Disposing Agency shall consider all the
values of the State Real Property Interest to the people of the State, includ-
ing values for fish and wildlife habitat and public access to other real prop-
erty. If the Appraised Fair Market Price of the State Real Property Interest
is greater than $100,000, the public will be invited to comment on the value
of the State Real Property Interest. The Agency will solicit public comment
in the manner defined in OAR 125-045-0235 or in a method the Division

approves.
Stat. Auth.: ORS 270.015(2) & 270.100(1)(d)
Stats. Implemented: ORS 270.100 & 270.105
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0220
Acquisition of Real Property Interests

(1) Except for Exempt Acquiring Agencies, before an Agency offers
to acquire a Real Property Interest, it shall first declare to the Division in
writing its intent to acquire the Interest. The written declaration must
include the following information:

(a) A detailed description of the Real Property Interest sought to be
acquired, including its approximate size in square feet or acreage;

(b) Any particular requirements of the Agency that the Interest must
satisfy;

(c) A description of the general or specific location where the Agency
desires to acquire the Real Property Interest, including a map if possible;

(d) The reason for the Acquisition;

(e) A completed notice using a from provided by the Division; and

(f) Any other information the Division may request.

(2) After receiving the declaration described in this rule and before an
Acquiring Agency other than an Exempt Acquiring Agency may uncondi-
tionally offer to acquire any Real Property Interest, the Division shall pro-
vide written notice of the intended Acquisition to all other Agencies author-
ized by statute to own State Real Property Interests. In addition to any other
information the Administrator or Agency determines is desirable, written
notice must include the following:

(a) The information provided by the Acquiring Agency defined in
OAR 125-045-0220(1);

(b) A request that the Agency give the Division written notice if the
Agency controls a State Real Property Interest that the Agency no longer
needs and the State Real Property Interest may match the needs of the
Acquiring Agency;
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(c) The deadline for the Agency to respond to the Division, which
may not be less than 30 days from the date of the Division’s notice, unless
the Administrator determines that a shorter period is in the State’s interest;
and

(d) Any other information the Acquiring Agency and the Division
elect to include in the notice.

(3) The Division may dispense with notice to Agencies if the
Administrator adopts written findings that in the reasoned judgment of the
Division, it is unlikely that a State Real Property Interest could satisfy the
Acquiring Agency’s needs and that as a result, notice would be a futile act.

(4) If an Agency responds timely to the written notice described in
this rule, the Agency shall thereafter negotiate with the Acquiring Agency
for a sale or transfer of the Agency’s State Real Property Interest. The
Acquiring Agency may not reject, without Division approval, a bona fide
offer by another Agency to transfer to the Acquiring Agency a State Real
Property Interest that satisfies the Acquiring Agency’s acquisition criteria.

(5) The Acquiring Agency may proceed with an Acquisition of a Real
Property Interest from a source other than an Agency after satisfying the
requirements of OAR 125-045-0215 and this rule, provided the Acquisition

is consistent with other applicable provisions of law.
Stat. Auth.: ORS 270.015(2) & 270.100(1)(d)
Stats. Implemented:
Hist.: DAS 4-20006, f. 5-12-06, cert. ef. 6-1-06

125-045-0225
Terminal Disposition of State Real Property Interests (Notices to
Department, State Agencies and Political Subdivisions)

(1) Prior to the Terminal Disposition by an Agency of a State Real
Property Interest, the Agency shall first declare in writing to the Division
its intent to dispose of the Interest. The written declaration must include the
following:

(a) A detailed description of the State Real Property Interest to be
transferred, including its approximate size in square feet or acreage and its
legal description;

(b) A map showing the location of the State Real Property Interest;

(c) An explanation of the reason for disposal;

(d) A completed notice using a form provided by the Division; and

(e) Any other information the Division may request.

(2) To ensure that the Terminal Disposition best serves the interests of
the State and the Disposing Agency, the Disposing Agency is encourage to
create a disposition strategy for the property. The Disposing Agency’s dis-
position strategy should consider:

(a) The highest and best use of the Real Property Interest, consistent
with the local planning goals;

(b) How the Real Property Interest might be marketed most effec-
tively, given the nature of the Interest and likely potential purchasers; and
(c) How the economic return to the State might be maximized.

(3) After receipt of a declaration to dispose of a State Real Property
Interest, and before a Disposing Agency may unconditionally offer to dis-
pose of the State Real Property Interest, the Division shall provide notice of
the intended Terminal Disposition to all Agencies authorized by law to
acquire Real Property Interests. Written notice must include the following:

(a) A request that any Agency with an interest in acquiring the State
Real Property Interest notify the Division in writing of its interest;

(b) The information required to be provided under OAR 125-045-
0225(1);

(c) The deadline for the Agency to provide written notice to the
Division of its interest in acquiring the State Real Property Interest, which
may not be less than 30 days from the date the Division issues the notice,
unless the Administrator determines that a shorter period is in the State’s
interest; and

(d) Any other information the Division or the Disposing Agency elect
to include in the notice.

(4) The Division may dispense with notice to Agencies if the
Administrator adopts written findings that in the reasoned judgment of the
Division it is unlikely that transfer of the State Real Property Interest to
another Agency could satisfy the Disposing Agency’s needs and that as a
result, notice would be a futile act.

(5) If one or more Agencies responds timely to the written notice
described in this rule, the responding Agency or Agencies shall negotiate
with the Disposing Agency to determine if a sale, assignment, lease or other
transfer can be completed. The Disposing Agency may not reject another
Agency’s bona fide offer to acquire the State Real Property Interest without
Division approval.

(6) If two or more Agencies make bona fide offers to acquire the State
Real Property Interest, the Disposing Agency shall determine, in its rea-
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sonable discretion, which, if any, offer is most advantageous to the State
and the Disposing Agency. Prior to making this determination, the Division
may solicit the advice of the PLAC. A Disposing Agency need not use a
competitive bidding process in connection with the Terminal Disposition of
a State Real Property Interest to another Agency.

(7) Before a Disposing Agency may dispose of a State Real Property
Interest to other than another Agency, the Division shall provide notice of
the intended Terminal Disposition to Political Subdivisions. Written notice
will be given by mail to each city, county, and school district within whose
boundaries the State Real Property Interest is located. Notification shall be
given to all other Political Subdivisions by at least one of the following
methods:

(a) Mailed notice;

(a) Posting notice of the intended Terminal Disposition on the
Division’s web site; or

(b) Publication meeting the requirements defined in OAR 125-045-
0235(3).

(8) The Division may provide notice to Political Subdivisions at the
same time as it provides notice to Agencies. The Division may dispense
with notice to Political Subdivisions if the Administrator adopts written
findings that in its reasoned judgment it is unlikely that transfer of the State
Real Property Interest to a Political Subdivisions could satisfy the
Disposing Agency’s needs and that as a result, notice would be a futile act.

(9) All notices to Political Subdivisions must include the following:

(a) A request that any Political Subdivision with an interest in acquir-
ing the State Real Property Interest notify the Division in writing of its
interest;

(b) The information required to be provided under OAR 125-045-
0225(1);

(c) The deadline for the Political Subdivision to provide written notice
to the Division of its interest in acquiring the State Real Property Interest,
which may not be less than 30 days from the date of the Division’s notice
unless the Administrator determines that a shorter period is in the State’s
interest;

(d) A reservation of the right of the Disposing Agency to reject any
offers;

(e) Notice that a Political Subdivision’s right to acquire the State Real
Property Interest is subject and subordinate to the right of Agencies to
acquire the State Real Property Interest (required only if notice to Political
Subdivisions is made concurrently with notice to Agencies); and

(f) Any other information the Division or the Disposing Agency elect
to include in the notice.

(10) If no Agency indicates an interest in acquiring the State Real
Property Interest, or if a sale or other transfer to another Agency cannot be
finalized, any Political Subdivision that has made a timely response to the
notice may negotiate with the Disposing Agency to determine if a sale or
other transfer can be completed.

(11) The Disposing Agency shall consider any bona fide offer sub-
mitted by a Political Subdivision but shall not be obliged to sell or other-
wise transfer the State Real Property Interest to the Political Subdivision;

(12) No Terminal Disposition of a State Real Property Interest to a
Political Subdivision for less than the Appraised Fair Market Value may
occur without the written approval of the Administrator or Director in
accordance with OAR 125-045-0245;

(13) If two or more Political Subdivisions make bona fide offers to
acquire the State Real Property Interest, the Disposing Agency shall deter-
mine, in its reasonable discretion, which, if any, offer is acceptable to the
State;

(14) The Disposing Agency may place any conditions on the transfer
of a State Real Property Interest to a Political Subdivision it deems advis-
able, including but not limited to requirements that:

(a) Any State Real Property Interest sold or transferred to a Political
Subdivision be subject to a deed restriction that the property be used sole-
ly for a public purpose or benefit; and

(b) That such State Real Property Interest not be resold to a private
purchaser without the consent of the State;

(15) The Disposing Agency need not use a competitive bidding
process in connection with the Terminal Disposition of a State Real

Property Interest to a Political Subdivision.
Stat. Auth.: ORS 270.015(2), 270.100(1)
Stat. Implemented: ORS 270.100, 270.120
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06
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125-045-0230
Right of First Refusal Determination

(1) The State of Oregon may offer a Right of First Refusal to the par-
ties described in ORS 270.010(2) in the unlikely event the grant of such a
right is consistent with applicable trust responsibilities.

(2) Prior to proceeding with the public notice and solicitation proce-
dures described in this rule, the Disposing Agency shall determine, with the
advice of the Division, whether any party is entitled to a Right of First
Refusal. The Disposing Agency’s determination is final and conclusive.

(3) If a Right of First Refusal is granted, the Disposing Agency shall
attempt to locate and notify each party or parties granted the Right.

(4) The Disposing Agency may place any conditions on the Right of
First Refusal that it elects, provided that any conditions are reviewed and
approved by the Attorney General’s Office. In addition, unless waived by
the Agency in its notice, no Right of First Refusal may be exercised unless
the holder of the Right submits a timely and responsive offer to acquire the
State Real Property Interest for an amount not less than the minimum ask-
ing price.

(5) If more than one Right of First Refusal is granted, the holder of
the Right that submits the highest offer shall be given the first opportunity
to acquire the Real Property Interest. If there is a tie between high bidders,
the first to file its offer shall be given the first opportunity. Once a party
exercises a Right of First Refusal, all other Rights of First Refusal are extin-
guished.

(6) A grant of a Right of First Refusal may be withdrawn if the
Disposing Agency discovers facts and circumstances that lead it to con-

clude that offering the right is not in the best interest of the state.
Stat. Auth.: ORS 270.015(2), 270.100(1)(d)
Stats. Implemented: ORS 270.010, 270.110, 270.135, 270.140
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0235
Terminal Dispositions of State Real Property Interests (Offers to
Other Individuals or Entities)

(1) This rule applies to sales and leases of State Real Property
Interests only.

(2) If a Disposing Agency does not sell or transfer a State Real
Property Interest to either an Agency or a Political Subdivision or to a party
that has been granted a Right of First Refusal, then the Disposing Agency
may dispose of the State Real Property Interest to any other party subject to
the rules and procedures described in this rule.

(3) The Disposing Agency shall publish notice of the proposed
Terminal Disposition of the State Real Property Interest. The notice must
be published not less than once a week for three successive weeks in one or
more newspapers of general circulation in the county or counties in which
the State Real Property Interest is located. In addition, the Disposing
Agency may provide notice on its web site. The published notice must
include the following:

(a) A general description of the State Real Property Interest, including
a legal description, if any;

(b) The minimum asking price;

(c) The name and address of the person to contact to obtain any addi-
tional information concerning the State Real Property Interest;

(d) A Request for Proposals, including the address to which the
Proposal must be delivered and the date and time the Proposal is due, which
may not be less than 30 days from the date of the first notice;

(e) A requirement that a security deposit in the amount and form
described in this rule must be submitted with the Proposal;

(f) If applicable, a notice that the Terminal Disposition of the State
Real Property Interest may be subject to a Right of First Refusal;

(g) If not previously published, an invitation for public comment on
the State Real Property Interest values defined in OAR 125 045-0215(7) if
the Appraised Fair Market Value is more than $100,000;

(h) A reservation of the right of the Disposing Agency or the Division
to accept or reject any Proposal; and

(i) Any other information the Disposing Agency elect to include.

(4) The Disposing Agency may use a multi-stage process, which may
include, but need not be limited to, a Solicitation of Interest (SOI), a
Request for Qualifications (RFQ), a Request for Proposals (RFP), a straight
offer to purchase, or a combination of these. These documents must
describe the process by which the Disposing Agency shall market the prop-
erty, and may direct interested parties to the Disposing Agency’s website
for information.

(5) The Division may post the current status of Surplus State Real
Property Interests available for Terminal Disposition on its website.
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(6) All Proposals submitted in response to the published notice
described in this rule must be accompanied by a deposit, in the form of a
certified check or sufficient bond furnished by a surety company authorized
to do business in this State, in favor of the State of Oregon in a sum not less
than ten percent of the total amount of the proposed purchase price.
Deposits will be refunded to all unsuccessful Proposers after the closing of
the sale to a successful Proposer or rejection of all Proposals.

(7) Each Proposal must clearly identify the amount offered for the
purchase of the State Real Property Interest, and must include the follow-
ing additional information:

(a) Any conditions upon the Proposer’s offer to acquire the State Real
Property Interest;

(b) A detailed statement explaining the Proposer’s proposed use for
the State Real Property Interest; and

(c) Any other information the Proposer believes is relevant to its
Proposal.

(8) After the date and time for submitting Proposals has passed, the
Disposing Agency shall open all Proposals that have been timely delivered
and that have the required deposit. The Disposing Agency shall evaluate all
responsive Proposals to determine the Proposal most advantageous to the
State. The determination of the most advantageous Proposal will be final
and conclusive and is not subject to review by any court.

(9) The Disposing Agency shall notify the apparent successful
Proposer and shall negotiate to determine if the transfer can be consum-
mated and a final agreement reached. If negotiations are unsuccessful, the
Disposing Agency may:

(a) Notify the next highest ranking acceptable Proposal and shall sim-
ilarly attempt to negotiate the Terminal Disposition of the State Real
Property Interest; and

(b) Continue the negotiation process until the Disposing Agency has
exhausted the field of all Proposers; or

(c) Reject remaining Proposals.

(10) If the Disposing Agency and a Proposer reach a final agreement
on the Terminal Disposition of the State Real Property Interest and this
agreement, where required, is approved by the Attorney General pursuant
to ORS 291.047, the Disposing Agency shall transfer the State Real
Property Interest to the successful Proposer in accordance with the terms of
the agreement.

(11) The Disposing Agency, in its sole discretion, may reject any or
all Proposals.

(12) If all Proposals are rejected, the Disposing Agency may market
and sell the Real Property Interest in any manner the Disposing Agency
deems appropriates including but not limited to auction, direct negotiation
with potential buyers, announcing a new RFQ or RFP process, and acting
through a real estate licensee, provided that:

(a) If required by ORS 291.047, any resulting agreement of sale must
be approved by the Attorney General;

(b) If no agreement of sale is executed within 18 months of the pub-
lication of the first public notice of sale described in this rule, no agreement
of sale may be accepted without again first publishing a public notice of
sale and complying with the provisions of this rule; and

(c) The Disposing Agency shall publish the process selected in this

subsection on its website.
Stat. Auth.: ORS 270.015(2), 270.100(1)(d)
Stats. Implemented: ORS 270.010, 270.110, 270.130, 270.135, 270.140
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0240
Transfer of Property with Deed Restrictions

If the State’s title to a State Real Property Interest is limited, qualified
or restricted, whether by dedication or otherwise, to use as a burial ground,
cemetery, or for the purpose of interring the remains of deceased persons,
the Disposing Agency shall follow the procedures defined in ORS

270.110(2) prior to transfer of the State Real Property Interest.
Stat. Auth.: ORS 270.015(2)
Stats. Implemented: ORS 270.110
Hist.: DAS 4-20006, f. 5-12-06, cert. ef. 6-1-06

125-045-0245
Department Approval

(1) Prior to any Terminal Disposition of a State Real Property Interest
at or above the Appraised Fair Market Value, all Disposing Agencies, other
than Exempt Disposing Agencies, shall obtain the written consent of:

(a) The Administrator if the Appraised Fair Market Value is less than
$1,000,000; or

(b) The Director if the Appraised Fair Market Value is $1,000,000 or
more.
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(2) Prior to any Terminal Disposition of a State Real Property Interest
for less than the Appraised Fair Market Value, all Disposing Agencies,
including Exempt Disposing Agencies, shall obtain the written consent of:

(a) The Administrator if the Appraised Fair Market Value is less than
$1,000,000; or

(b) The Director if:

(A) The Appraised Fair Market Value is $500,000 or greater and the
Real Property Interest is proposed to be transferred for 80% or less of the
Appraised Fair Market Value; or

(B) The Appraised Fair Market Value is $1,000,000 or more.

(3) Notwithstanding OAR 125-045-0245(2), a Disposing Agency
need not obtain the consent of the Administrator or Director, as the case
may be, prior to the Terminal Disposition of a State Real Property Interest
for less than the Appraised Fair Market Value if the Governing Body of the
Disposing Agency has expressly approved the Terminal Disposition for less
than the Appraised Fair Market Value.

(4) An Agency disposing of a State Real Property Interest pursuant to
OAR 125-045-0245(3) shall provide the following information to the
Administrator within 30 days following Terminal Disposition:

(a) The identify of the State Real Property Interest disposed of;

(b) The Appraised Fair Market Value of the Interest;

(c) The value received for the Interest; and

(d) Any other information requested by the Administrator.
Stat. Auth.: ORS 270.100(1)(d)

Stats. Implemented: ORS 270.100

Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0250
Public Lands Advisory Committee

(1) In exercising its real property management and transaction func-
tions under ORS 184.634, 270.005 to 270.015, 270.100 to 270.190,
273.416, 273.426 to 273.436 and 273.551, the Department shall receive
advice from the Public Lands Advisory Committee (PLAC).

(2) The PLAC shall consist of two members of the Legislative
Assembly, two persons who serve in the executive branch of state govern-
ment, one real estate agent licensed under ORS 696.020, one qualified land
use planner, and one person qualified as a real estate management expert.
Members of the PLAC shall appoint the Chair of the Committee.

(3) The PLAC shall meet quarterly or as often as the majority of its
members determine. The Department may request that the PLAC meet for
the purpose of considering real property transactions, evaluate reports to
the legislature, or to review Agency reports on the status of the Statewide
Lands Inventory.

(4) The PLAC may request that the Department and other Agencies
controlling State Real Property Interests update the PLAC on their individ-
ual land inventories and processes for evaluating whether property is need-
ed to support an Agency’s mission.

(5) PLAC meetings shall be held in Salem. The Division, unless oth-
erwise arranged by PLAC, will determine the meeting location. The
Division shall:

(a) Schedule and announce meeting dates and times;

(b) Prepare and distribute meeting agendas;

(c) Arrange times for Agency presentations; review and edit Agency
material prior to meetings;

(d) Coordinate with Agencies in response to information requests
from PLAC; and

(e) Prepare and distribute meeting minutes.

(6) The PLAC is advisory to the Department and is not a governing
body as defined by ORS 192.610. Meetings of the PLAC shall be treated as
public meetings and shall follow the notification and other procedures
described in the Attorneys General Public Records and Meetings Manual.

(7) The PLAC shall not make a recommendation on a transaction or
other documents reviewed without a majority of its members present. If a
duly scheduled and noticed meeting does not have a majority of the mem-
bers present, those present will be considered to be a subcommittee of the
PLAC. The subcommittee shall report its findings and recommendations to
the next scheduled PLAC meeting when a majority is present and formal
action may be taken at that time.

(8) Members of the PLAC who are not members of the Legislative
Assembly are entitled to compensation under ORS 292.495. Members of
the PLAC who are members of the Legislative Assembly shall be paid com-
pensation and shall be reimbursed for expenses as provided in ORS
171.072, payable from funds appropriated to the Legislative Assembly.
Expenses of the PLAC shall be paid from Department funds that shall be
recovered from Agencies pursuant to OAR 125-045-0270.
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(9) The PLAC may hold meetings or portions of meetings in non-pub-
lic Executive Session to discuss specific, confidential deal points and nego-

tiation strategies for particular property transactions.
Stat. Auth.: ORS 270.015(2), 270.100(1)(d)
Stats. Implemented:
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0255
Procedure for Submitting Property Transactions and Inventory
Information for PLAC Review

(1) The PLAC shall advise the Department on all Acquisitions and
Terminal Dispositions valued at $100,000 or more. The Division and the
Agency shall consider, but are not required to follow, the advice of the
PLAC.

(2) Prior to each PLAC meeting, the Division shall provide reports to
each member of the PLAC containing key information on each Acquisition
and Terminal Disposition to be reviewed by the PLAC, including:

(a) A brief summary of the proposed transaction;

(b) The reason for the PLAC review;

(c¢) Background summary information and a list of topics for consid-
eration; and

(d) Any supporting documents, maps or photos.

(3) The PLAC may request information from Agencies controlling
State Real Property Interests related to Agency land inventories and the
Agency’s processes for identifying, acquiring and disposing of excess real
property.

(a) If a request for Agency information is made, prior to submission,
the Division will schedule a meeting with the Agency to collect and review
the documentation.

(b) At the conclusion of its evaluation, the Division will copy and dis-
tribute the documentation to the PLAC members at least two weeks in
advance of the PLAC scheduled meeting.

(4) The Division shall prepare draft meeting minutes after every
PLAC meeting and distribute them to PLAC members for review and com-
ment. The Division shall revise the minutes following receipt of comments
from the PLAC and shall distribute revised minutes to the PLAC for
approval at the beginning of the next scheduled PLAC meeting.

(5) By November 1st of each even numbered year, the Division shall
prepare a summary report of the Statewide Lands Inventory Program, avail-
able Surplus State Real Property Interests, and State Real Property Interests
sold during the current biennium for the PLAC to review. By January 1st of
every odd numbered year, the Division, with PLAC oversight, shall also

prepare a summary report for Legislative review.
Stat. Auth.: ORS 270.015(2), 270.100(1)(d)
Stats. Implemented:
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0260
Procedure for PLAC Review

(1) The PLAC shall receive written material for its review at least two
weeks in advance of a scheduled PLAC meeting. In addition, the
Department or the Agency will make a brief presentation during the meet-
ing on specific agenda items.

(2) Following each presentation, the PLAC may ask questions and
discuss issues with other PLAC members as needed.

(3) At the end of the discussion, the PLAC Chair shall ask members
for advice or recommendations. The PLAC may pose further questions to
the Department or Agency, may comment on the proposed transaction or
agenda item, or may determine additional information is required and post-

pone comment.
Stat. Auth.: ORS 270.015(2) & 270.100(1)(d)
Stats. Implemented:
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0265
Statewide Inventory and Property Management

(1) The Division shall maintain a computer Statewide Lands
Inventory database. This database will catalog the size, location, current use
and value of all State Real Property Interests, as well as, identify Surplus
State Real Property Interests. The Division will use this data to respond to
questions from the public, Agencies, the Legislature and executive branch
concerning Statewide Lands.

(2) The Division shall work with Agencies to establish appropriate
categories of real property for cataloguing State Real Property Interests.
Agencies shall cooperate with the Division by providing State Real
Property Interests’ data, which is accurate, up-to-date and complete. The
Statewide Lands Inventory categories shall include information on loca-
tion, size, current use, value, and whether the Real Property Interest is in
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operational use, reserve, or surplus. Value may be shown as a range within
a list of categories: Forest $80-$180/acre; Range Land $50-$150/acre;
Commercial Office Land (Urban) $2-$5/per square foot. Agencies shall
identify whether the State Real Property Interest is within an urban growth
boundary and, if the Real Property Interest is declared Surplus and sold,
whether there are restrictions on the use of proceeds.

(3) To the extent reasonably possible, the Division shall identify Real
Property Interests in the Statewide Lands Inventory by:

(a) The property identification numbers or characters used by the con-
trolling Agency, and

(b) The property identifiers assigned by the county assessor, includ-
ing applicable tax map lot numbers, street addresses, GIS coordinates, lati-
tude and longitude, section, township and range information.

(4) The Division shall post a quarterly report on the Department’s
website listing, by Agency, all State Real Property Interests currently for
sale. The Division shall forward questions that it receives relating to spe-
cific State Real Property Interests to the appropriate Agency for response.

(5) In order to process Acquisitions and Terminal Dispositions of
State Real Property Interests, as defined in OAR 125-045-0220 and 125-
045-0225, Agencies controlling State Real Property Interests shall provide
the Department property status information.

(6) On or before October Ist of each even numbered year, all
Agencies controlling State Real Property Interests shall submit a revised
and updated inventory of any Surplus State Real Property Interests that it
controls to the Division. The inventory shall list separately any Surplus
State Real Property Interest located within an urban growth boundary. Each
Agency that controls a State Real Property Interest shall also provide to the
Division an interactive link to the Agency’s lands database to allow real

time updates.
Stat. Auth.: ORS 270.015(2) & 270.100(1)(d)
Stats. Implemented:
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

125-045-0270
Statewide Lands Inventory Program Costs

(1) The Division shall project the biennial cost of the Statewide Lands
Inventory. After deducting reserves for long-term program upgrades and
improvements, any fund balance remaining from the previous biennium
will be subtracted from the projected biennial cost. The final projected
biennial cost will then be apportioned to Agencies as described in this rule.

(2) To contribute to the cost of maintaining the Inventory, the Division
shall charge each Agency that controls a State Real Property Interest an
annual maintenance fee equal to the Agency’s proportionate share of the
total annual cost incurred by the Division. Each Agency’s proportionate
share of the maintenance fee will be calculated by dividing:

(a) The number of State Real Property Interests in the Inventory that
are controlled by the Agency; by

(b) The total number of all State Real Property Interests listed in the
Inventory as of June 30 each year.

(3) Maintenance fees will be billed annually in advance, on or before
June 30 of each year. Maintenance fees are payable within 30 calendar days
of the date of billing. Late payments will incur a late fee charge of 8% per
annum of the amount due, with interest accruing from June 30.

(4) The Division may, at its discretion, waive an Agency’s mainte-
nance fee for any one year when the Division determines that the cost of
collection may exceed the amount of the annual fee, or otherwise represents
a cost inefficiency to the Division. Any fee so waived may be apportioned
among the remaining Agencies for that year.

(5) Payments received by the Division under this rule are continuous-
ly appropriated to the Division to reimburse it for the costs incurred by the

Division in maintaining the Statewide Lands Inventory Program.
Stat. Auth.: ORS 270.100, 270.180(3) & 270.180(4), 270.180(5)
Stats. Implemented:
Hist.: DAS 4-2006, f. 5-12-06, cert. ef. 6-1-06

Department of Agriculture,
Oregon Processed Vegetable Commission
Chapter 647

Rule Caption: Amend Commission assessment rates.
Adm. Order No.: OPVC 1-2006

Filed with Sec. of State: 5-9-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 4-1-06

Rules Amended: 647-010-0010
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Subject: These rules establish the assessment rates necessary to fund
Commission research projects.
Rules Coordinator: John McCulley—(503) 370-7019

647-010-0010
Assessments

(1) Any first purchaser shall deduct and withhold an assessment of the
following amounts from each of the above named vegetable crops:

(a) Beans — $.920 per ton based on the net weight of the beans deliv-
ered.

(b) Sweet Corn — $.449 per ton based on the gross weight of the
sweet corn delivered.

(c) Table Beets — $.057 per ton based on the net weight of the table
beets delivered.

(d) Carrots — $.404 per ton based on the net weight of the carrots
delivered.

(e) Broccoli — $1.395 per ton based on the net weight of the broccoli
delivered.

(f) Cauliflower — $.173 per ton based on the net weight of the cauli-
flower delivered.

(2) From the price paid to the producer thereof, after June 1, 2006 for

all of the above named vegetables for processing and grown in Oregon.
Stat. Auth.: ORS 576.051 - 576.595
Stats. Implemented: ORS 576.051 - 576.595
Hist.: PVC 2-1985, f. 7-17-85, ef. 7-22-85; PVC 1-1986, f. 5-30-86, ef. 6-1-86; PVC 2-1987,
f. & ef. 6-16-87; PVC 1-1988, f. 4-22-88, cert. ef. 6-1-88; PVC 1-1989, f. 5-4-89, cert. ef. 6-
1-89; PVC 1-1990, f. 4-24-90, cert. ef. 6-1-90; PVC 1-1991, f. 5-7-91, cert. ef. 6-1-91; PVC
1-1992, f. 4-15-92, cert. ef. 6-1-92; PVC 1-1993, f. 4-28-93, cert. ef. 6-21-93; PVC 1-1994,
f. 4-22-94, cert. ef. 6-21-94; PVC 2-1995, f. 5-24-95, cert. ef. 6-1-95; PVC 1-1996, f. 5-14-
96, cert. ef. 1-1-96; PVC 1-1997, f. 5-6-97, cert. ef. 6-1-97; OPVC 1-1998, f. 5-28-98, cert.
ef. 6-1-98; OPVC 2-1999 f. 4-26-99, cert. ef. 6-1-99; OPVC 1-2000, f. 5-2-00, cert. ef. 6-1-
00; OPVC 2-2001, f. 5-15-01, cert. ef. 6-1-01; OPVC 1-2002, f. 4-26-02, cert. ef. 6-1-02;
OPVC 1-2003, f. 5-8-03, cert. ef. 6-1-03; OPVC 2-2004, f. 5-11-04, cert. ef. 6-1-04; OPVC
1-2005, f. 5-13-05, cert. ef. 6-1-05; OPVC 1-2006, f. 5-9-06, cert. ef. 6-1-06

Department of Community Colleges
and Workforce Development
Chapter 589

Rule Caption: Amend OAR 589-007-0400 to update outdated ref-
erences and dates referring to General Education Development
(GED) Program and Certificates of High School Equivalency.
Adm. Order No.: DCCWD 1-2006

Filed with Sec. of State: 4-17-2006

Certified to be Effective: 4-18-06

Notice Publication Date: 5-1-04

Rules Amended: 589-007-0400

Subject: Proposed amendments to OAR 589-007-0400 updated out-
dated references and dates referring to the General Education Devel-
opment (GED) Program and Certificates of High School Equiva-
lency. The changes provide clarification about the process of testing
requirements and other general housekeeping matters.

Rules Coordinator: Linda Hutchins—(503) 378-8648, ext. 474

589-007-0400
General Educational Development Program and Certificates of High
School Equivalency

(1) The General Educational Development (GED) tests are a measure
of high school equivalency and include the following areas:

(a) Writing skills;

(b) Social studies;

(c) Science;

(d) Reading skills; and

(e) Mathematics.

(2) All GED tests applicants except those confined to Oregon correc-
tional or health institutions must take the GED test at an approved military
testing center or an official GED testing center.

(3) Oregon residency is not required to take the GED tests in Oregon.
The applicant must have valid state or government issued photo identifica-
tion. The State of Oregon will issue a certificate after completion of mini-
mum score requirements.

(4) Official GED testing centers and local GED examiners shall be
approved by the State Administrator, GED Program, Department of
Community Colleges and Workforce Development, when the following
have been documented (GEDTS Forms 75 and L-10):

(a) Need for a new testing site in a specific region or location;

(b) Need for new or replacement examiner at a testing center;
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(c) Willingness of center personnel to meet all testing center require-
ments described in the GED Examiner’s Manual published by GED Testing
Service of the America Council on Education.

(5) Before testing center is approved, testing centers in Oregon shall
also submit to the State GED office for approval:

(a) Appropriate fee structure that shall not exceed the cost of admin-
istering the GED tests;

(b) Appropriate testing schedules to meet year-round needs of geo-
graphic area being served.

(6) The annual contract between local testing centers, the Department
of Community Colleges and Workforce Development and the GED Testing
Service shall provide assurances that all state and national requirements
shall be met. Failure to meet requirements may result in center closure.

(7) Requirements for a Certificate of Equivalency include:

(a) That, except as provided below, the applicant must be 18 years of
age to take the GED tests:

(A) An applicant who is at least 16 years of age, but not yet 18 years
of age, may take the GED tests under the following circumstances:

(i) The local school district must certify to authorized Oregon GED
Chief Examiners that the applicant is exempt from compulsory school
attendance for reasons cited in ORS 339.030(5), 339.250(6) and OAR 581-
021-0070, 581-021-0071, and 581-021-0076, and has secured the permis-
sion of his or her parent or legal guardian; or

(ii) The Education Service District must certify to authorized Oregon
GED Chief Examiners that the applicant is exempt from compulsory school
attendance for reasons cited in ORS 339.030(3); or

(iii) The parent or legal guardian must certify to authorized Oregon
GED Chief Examiners that the applicant is exempt from compulsory school
attendance for reasons cited in ORS 339.030(1). The parent or legal
guardian shall specifically indicate that the applicant has permission to take
the GED tests; or

(iv) The applicant is enrolled in an approved Option Program for In
School Youth as cited in OAR 581-022-1350.

(B) Because ORS 109.510 and 109.520 state that persons are deemed
to reach majority upon marriage and because GED Testing Service policy
states that persons must be 16 years of age to take the GED Tests
(Examiner’s Manual), an applicant that is married is eligible to take the
GED Tests at the age of 16 without an exemption from compulsory atten-
dance.

(c) The Commissioner may, under special and extraordinary circum-
stances, waive certification requirements in subparagraph (7)(b)(A)(i), (ii)
or (iii) of this rule.

(8) The GED Chief Examiner shall ensure that the applicant is
advised of:

(a) Locally available practice testing and preparation opportunities;

(b) Policies, including limitations on retesting procedures;

(c) A three-year limit to complete the GED Tests before retesting and
repayment of fees are enacted.

(d) The special GED scores that are required by apprenticeship and
some postsecondary educational programs.

(9) To obtain the Certificate of Equivalency, an applicant must
achieve a minimum standard score set by the Oregon State Board of
Education.

(10) Previous high school enrollment is not required for an applicant
to be eligible to receive a Certificate of Equivalency.

(11) Certificate application:

(a) The individual who passes the tests may make application for the
Certificate of Equivalency to the State Administrator, GED Program,
Department of Community Colleges and Workforce Development, Salem,
Oregon. Application forms, available at all official testing centers, may be
completed at the time the test is taken.

(b) Test scores are accepted as official only when reported directly by
official GED agencies, the United States Armed Forces Institute, directors
of Veterans Administration hospitals, and in special cases by the GED
Testing Service;

(c) Service personnel are responsible for having their test scores sent
to the State GED Administrator. Upon receipt of these scores, a certificate
application form will be mailed.

(12) Testing centers shall comply with the requirements of the Testing
Program by refusing to administer tests to those who have not reached the
age of 18 unless permitted by this rule.

(13) By authorization of the Commission on Educational Credit and
Credentials, the Department of Community Colleges and Workforce
Development administers the GED tests to individuals confined to state
correctional and health institutions.
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(14) Upon the recommendation of the Commission of Accreditation
of Service Experience of the American Council on Education, the follow-
ing provisions apply to GED testing of members of the Job Corps stationed
in Oregon:

(a) Civilian-restricted forms of the GED test can be administered to
Job Corps trainees who have been determined to be eligible by the educa-
tional director of the Job Corps Training Center;

(b) Testing will be done at official GED agencies, and the usual test-
ing fee will be charged;

(c) Persons taking the test must be at least 18 years of age unless the
applicant meets requirements in subparagraph (7)(b)(A)(i), (ii), (iii), or (iv)
of this rule.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 326.051 & 326.550

Stats. Implemented: ORS 326.550 & 341.425

Hist.: 1EB 49, f. 4-19-60, ef. 5-10-60; 1EB 130, f. 5-5-72, ef. 10-15-72; 1EB 137, f. 8-18-72,

ef. 10-1-72; 1EB 194, f. 4-18-75, ef. 7-1-75; 1EB 240, f. & ef. 8-27-76; 1EB 5-1984, f. & ef.

3-7-84; EB 6-1988, f. & cert. ef. 1-14-88; EB 14-1991, f. & cert. ef. 7-19-91; Renumbered

from 581-046-0010; EB 15-1992, . & cert. ef. 5-13-92; EB 4-1993, f. & cert. ef. 1-13-93;

EB 30-1993(Temp), f. & cert. ef. 9-30-93; EB 36-1993, f. & cert. ef. 12-14-93; DCCWD 1-

2001, f. & cett. ef. 3-21-01, Renumbered from 581-043-0600; DCCWD 1-2006, f. 4-17-06,

cert. ef. 4-18-06

Department of Consumer and Business Services,
Director’s Office
Chapter 440

Rule Caption: Notification of Rulemaking by Mail, Electronic
Mail or Delivery.

Adm. Order No.: DO 2-2006

Filed with Sec. of State: 5-9-2006

Certified to be Effective: 5-9-06

Notice Publication Date: 3-1-06

Rules Amended: 440-001-0000

Subject: The amendment to OAR 440-001-0000 allows notice of an
intended action to be either delivered, sent by regular mail, or sent
by electronic mail. Notice of intended rulemaking was published in
the March 2006 Oregon Bulletin. There were no requests for a hear-
ing received nor any comment received.

Rules Coordinator: Myrna Curzon—(503) 947-7866

440-001-0000
Notice of Rulemaking

(1) Prior to rulemaking to which this rule applies, the Director shall
give notice as provided in this rule. This rule applies to rulemaking that car-
ries out any of the following rulemaking authority of the Director:

(a) Rulemaking authority under ORS 705.135;

(b) Rulemaking authority of the Director other than as provided under
ORS 705.135, with respect to the Department as a whole;

(¢c) Rulemaking authority with respect to duties and functions
assigned to the Director or the Department by law when the duties and
functions are not carried out through an administrative division or staff
office created under ORS 705.115.

(2) The rulemaking authority to which this rule applies includes, by
way of example only, authority under ORS 646.859 which provides for
approval by the Department of signs to be posted by auto rental companies,
and authority under ORS 293.445, which governs the refund of moneys by
agencies.

(3) The Director shall give notice of an intended action of rulemaking
to which this rule applies:

(a) In the Secretary of State’s Bulletin referred to in ORS 183.360
prior to the effective date of the intended action as required by ORS
183.335;

(b) By mailing, electronic mailing, or delivering copies of the notice
to persons on the mailing list established by the Director under ORS
183.335;

(c) By mailing, electronic mailing, or delivering copies of the notice
to the Associated Press and other members of the media who have request-
ed notification or who the Director determines may have an interest in the
subject matter of the proposal;

(d) By mailing, electronic mailing, or delivering copies of the notice
to persons who the Director determines may have an interest in the subject
matter of the proposal.

(e) By mailing, electronic mailing, or delivering copies of the notice

to the appropriate state legislators as required by ORS 183.335.
Stat. Auth.: ORS 183.341 & 705.135
Stats. Implemented: ORS 183.335
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Hist.: IF 7-1989(Temp), f. & cert. ef. 9-1-89; IF 1-1990, f. & cert. ef. 4-19-90; DO 4-1999,
f. & cert. ef. 12-10-99; DO 4-2002, f. 10-17-02 cert. ef. 1-1-03; DO 2-2003, f. 8-15-03, cert.
ef. 1-1-04; DO 2-2006, f. & cert. ef. 5-9-06

Department of Consumer and Business Services,
Division of Finance and Corporate Securities
Chapter 441

Rule Caption: Securities fees biennial adjustment based on nation-
al midpoint for similar fees in all other states.

Adm. Order No.: FCS 3-2006

Filed with Sec. of State: 5-4-2006

Certified to be Effective: 5-4-06

Notice Publication Date: 4-1-06

Rules Amended: 441-049-1001

Subject: Based on an analysis of securities fees in other states, this
amendment changes the fees for filings of notices for three types of
federal covered securities. For unit investment trusts, the initial notice
fee increases from $270 to $350 per portfolio, and renewal fee from
$225 to $350 per portfolio. For a Rule 506 filing, the one-time fee
increases from $225 to $250. For other federal covered securities
under section 18(b)(3) and (4) of the Securities Act of 1933, the fee
changes from an annual variable fee based on the amount offered to
a one-time fee of $200.

Rules Coordinator: Berri Leslie—(503) 947-7478

441-049-1001
Fees for Federal Covered Securities Notice Filings

Pursuant to ORS 59.049, for new filings received on or after June 1,
2006 or renewal filings effective on or after June 1, 2006, the Director sets
the following fees for notice filings for federal covered securities:

(1) For an investment company, other than a unit investment trust, an
initial and renewal notice filing fee of $500 per portfolio. Issuers may sub-
mit filings containing multiple portfolios, provided the portfolios are iden-
tified in the Form NF and correct fees are paid.

(2) For a unit investment trust notice filing, an initial fee of $350 per
portfolio and a renewal fee of $350 per portfolio. Issuers may submit fil-
ings containing multiple portfolios, provided the portfolios are identified in
the Form NF and correct fees are paid.

(3) For a notice filing for offerings to qualified purchasers, or of fed-
erally exempt securities or federally exempt transactions pursuant to sec-
tion 18(b)(3) or (4), other than section 18(b)(4)(D), of the Securities Act of
1933, as amended, a fee of $200. No renewal notice filing or fee is required.

(4) For a Regulation D Rule 506 offering notice filing, a fee of $250.

No renewal notice filing or fee is required.
Stat. Auth.: ORS 59.049
Stats. Implemented: ORS 59.049
Hist.: FCS 2-2003(Temp), f. & cert. ef. 11-26-03 thru 5-21-04; FCS 1-2004, f. & cert. ef. 5-
19-04; FCS 3-2006, f. & cert. ef. 5-4-06

Department of Consumer and Business Services,
Insurance Division
Chapter 836

Rule Caption: Adoption of Attorney General’s 2006 Model Rules
of Procedure for Insurance Division.

Adm. Order No.: ID 8-2006

Filed with Sec. of State: 4-27-2006

Certified to be Effective: 4-27-06

Notice Publication Date:

Rules Amended: 836-005-0107

Subject: This rulemaking adopts the Oregon Attorney General’s
Model Rules of Procedure under the Administrative Procedures Act
dated January 1, 2006.

Rules Coordinator: Sue Munson—(503) 947-7272

836-005-0107
Model Rules of Procedure Governing Rulemaking

The Model Rules of Procedure, OAR 137-001-0005 to 137-005-0070,
in effect on January 1, 2006, as promulgated by the Attorney General of the
State of Oregon under the Administrative Procedures Act, are adopted as

the rules of procedure for the Insurance Division.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedures is available
from the Office of the Attorney General or the Insurance Division.]
Stat. Auth.: ORS 183.341
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Stats. Implemented: ORS 183.025, 183.090 & 183.310 - 183.550
Hist.: IC 2-1981, f. & ef. 11-20-81; IC 7-1983, f. & ef. 9-28-83; IC 3-1986, f. & ef. 3-5-86;
IC 16-1988, f. & cert. ef. 10-12-88; ID 19-1990, f. & cert. ef. 12-13-90; ID 3-1992, f. & cert.
ef. 2-13-92; ID 2-1994, f. & cert. ef. 3-23-94; ID 8-1995, f. & cert. ef. 12-8-95; ID 7-1998,
f. & cert. ef. 4-15-98; ID 10-2000, f. & cert. ef. 11-3-00; ID 3-2002, f. & cert. ef. 1-24-02;
ID 3-2004, f. & cert. ef. 5-7-04; ID 8-2006, f. & cert. ef. 4-27-06

Rule Caption: Mandated health insurance coverage; use of policy
exclusions, waivers and preexisting conditions.

Adm. Order No.: ID 9-2006

Filed with Sec. of State: 4-27-2006

Certified to be Effective: 5-1-06

Notice Publication Date: 12-1-05

Rules Adopted: 836-053-0003

Rules Amended: 836-053-0460

Subject: This rulemaking affirms the statutory prohibition against
the use of a policy exclusion or waiver in a health insurance policy
with respect to pregnancy and childbirth expenses, for which cov-
erage is required by ORS 743.693.

Rules Coordinator: Sue Munson—(503) 947-7272

836-053-0003
Prohibition of Exclusion Period for Pregnancy

A carrier may not impose an exclusion period or a waiver in a health
benefit plan for pregnancy and childbirth expenses, for which coverage is

required by ORS 743.693.
Stat. Auth.: ORS 731.244
Stats. Implemented: ORS 743.693, 743.737, 743.754 & 743.766
Hist.: ID 9-2006, f. 4-27-06, cert. ef. 5-1-06

836-053-0460
Benefit Design

(1) When a carrier applies an exclusion period for a specified covered
service to all individuals upon enrollment in an individual health benefit
plan, if the excluded service was covered under prior creditable coverage
under another policy, the carrier may determine the excluded service and
the duration of the exclusion period and must apply credit for the prior
creditable coverage without regard to the level or use of coverage in the
prior plan if:

(a) Creditable coverage remains in effect on the effective date of cov-
erage; or

(b) Creditable coverage terminated no more than 63 days prior to the
effective date of coverage.

(2) Prior coverage credit toward an exclusion period must be applied
on the basis of elapsed time in the prior coverage. For example, if the exclu-
sion period is 24 months and the enrollee had creditable coverage for 12
months, the applicable exclusion period would be 12 months.

(3) A carrier must incorporate coverages newly required by law not
later than the anniversary date if a rolling schedule is used, or the fixed
schedule date established by the carrier pursuant to OAR 836-053-0465 for

implementing premium rate increases.
Stat. Auth.: ORS 743.769
Stats. Implemented: ORS 743.766 - 743.769
Hist.: ID 12-1996, f. & cert. ef. 9-23-96; ID 5-1998, f. & cert. ef. 3-9-98; ID 5-2000, f. &
cert. ef. 5-11-00; ID 9-2006, . 4-27-06, cert. ef. 5-1-06

Department of Consumer and Business Services,
Oregon Occupational Safety and Health Division
Chapter 437

Rule Caption: Adoption of Federal OSHA Revocation of Slip
Resistance of Skeletal Structure Steel in Construction.

Adm. Order No.: OSHA 2-2006

Filed with Sec. of State: 4-28-2006

Certified to be Effective: 4-28-06

Notice Publication Date: 3-1-06

Rules Amended: 437-003-0001

Subject: Oregon OSHA adopted the revocation a provision in the
Structural Steel Assembly rule in Division 3/R, Construction/Steel
Erection. Federal OSHA published in the January 18, 2006 Federal
Register the revocation of this paragraph and appendix. The specif-
ic provision is 1926.754(c)(3), Slip resistance of skeletal structural
steel, and Appendix B that accompanies this rule. According to Fed-
eral OSHA documents, there has been no significant progress regard-
ing the suitability of the test methods referenced in the provision for
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testing slip resistance or the availability of coatings that would meet
the slip resistant requirements of the provision. Most significantly,
there is a high probability that the test methods would not be vali-
dated by the effective date (July 18, 2006). As a result, employers
would be unable to comply with the provision.

Please visit OR-OSHA’s web site at www.orosha.org
Rules Coordinator: Sue C. Joye—(503) 947-7449

437-003-0001
Adoption by Reference

In addition to, and not in lieu of, any other safety and health codes
contained in OAR chapter 437, the Department adopts by reference the fol-
lowing federal rules as printed in the Code of Federal Regulations, 29 CFR
1926, revised as of 7/1/05, and any subsequent amendments published in
the Federal Register as listed below:

(1) Subdivision A — General.

(a) 29 CFR 1926.1 Purpose and Scope, published 2/9/79, Federal
Register (FR), vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(b) 29 CFR 1926.2 Variances from safety and health standards, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(c) 29 CFR 1926.3 Inspections — right of entry, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(d) 29 CFR 1926.4 Rules of practice for administrative adjudications
for enforcement of safety and health standards, published 2/9/79, FR vol.
44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(2) Subdivision B — General Interpretations.

(a) 29 CFR 1926.10 Scope of subpart, published 2/9/79, Federal
Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(b) 29 CFR 1926.11 Coverage under section 103 of the act distin-
guished, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol.
44, p. 20940.

(c) 29 CFR 1926.12 Reorganization plan No. 14 of 1950, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(d) 29 CFR 1926.13 Interpretation of statutory terms, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(e) 29 CFR 1926.14 Federal contracts for ‘mixed’ types of perform-
ance, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940.

(f) 29 CFR 1926.15 Relationship to the service contract act; Walsh-
Healey Public Contracts Act, published 2/9/79, FR vol. 44, p. 8577; amend-
ed 4/6/79, FR vol. 44, p. 20940.

(g) 29 CFR 1926.16 Rules of construction, published 2/9/79, FR vol.
44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(3) Subdivision C — General Safety And Health Provisions.

(a) 29 CFR 1926.20 General safety and health provisions, published
2/9/79, Federal Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940.

(b) 29 CFR 1926.21 Safety training and education, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(c) 29 CFR 1926.22 Recording and reporting of injuries (Reserved).

(d) 29 CFR 1926.23 First aid and medical attention, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(e) 29 CFR 1926.24 Fire protection and prevention, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(f) 29 CFR 1926.25 Housekeeping, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(g) 29 CFR 1926.26 Illumination, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(h) 29 CFR 1926.27 Sanitation, published 2/9/79, FR vol. 44, p. 8577,
amended 4/6/79, FR vol. 44, p. 20940.

(1) 29 CFR 1926.28 Personal protective equipment, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(j) 29 CFR 1926.29 Acceptable certifications, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(k) 29 CFR 1926.30 Shipbuilding and ship repairing, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 3/7/96,
FR vol. 61, no. 46, p. 9249.

(1) 29 CFR 1926.31 Incorporation by reference, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 3/7/96, FR vol. 61,
no. 46, p. 9249; 6/18/98, FR vol. 63, no. 117, p. 33468.

(m) 29 CFR 1926.32 Definitions, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93, FR vol. 58, no. 124,
p. 35078.

(n) 29 CFR 1926.33 Access to employee exposure and medical
records, published 6/20/96, FR vol. 61, no. 46, p. 31427.
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(0) 29 CFR 1926.34 Means of egress, published 6/30/93, Federal
Register, vol. 58, no. 124, p. 35083.

(4) Subdivision D — Occupational Health And Environmental
Controls.

(a) 29 CFR 1926.50 Medical services and first aid, published 2/9/79,
Federal Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
6/18/98, FR vol. 63, no. 117, p. 33469.

(b) 29 CFR 1926.51 Sanitation, published 2/9/79, FR vol. 44, p. 8577,
amended 4/6/79, FR vol. 44, p. 20940; 6/30/93, FR vol. 58, no. 124, p.
35084.

(c) 29 CFR 1926.52 Occupational noise exposure, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(d) 29 CFR 1926.53 Ionizing radiation, published 2/9/79, FR vol. 44,
p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(e) 29 CFR 1926.54 Nonionizing radiation, published 2/9/79, FR vol.
44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(f) 29 CFR 1926.55 Gases, vapors, fumes, dusts, and mists, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
10/17/86, FR vol. 51, p. 37007; 12/4/87, FR vol. 52, p. 46312; 11/4/96, FR
vol. 61, no. 214, p. 56856; 1/10/97, FR vol. 62, no. 7, p. 1619.

(g) 29 CFR 1926.56 Illumination, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(h) 29 CFR 1926.57 Ventilation, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93, FR vol. 58, no. 124,
p- 35099; 3/7/96, FR vol. 61, no. 46, p. 9250; 1/8/98, FR vol. 63, no. 5, p.
1295.

(i) 29 CFR 1926.58 Reserved, §1926.58, Asbestos, tremolite, antho-
phyllite and actinolite is redesignated as §1926.1101, Asbestos, and
§1926.58 is reserved (8/10/94, FR vol. 59, no. 153, pp. 41131-62).

(j) 29 CFR 1926.59 Hazard Communication, published 8/24/87, FR
vol. 52, p. 31852; amended 12/4/87, FR vol. 52, 46075; 4/27/88, FR vol.
53, no. 81, pp. 15033-15035; stay lifted on 2/17/89, FR vol. 54, p. 6886;
2/9/94, FR vol. 59, no. 27, pp. 6126-6184; 4/13/94, FR vol. 59, no. 71, pp.
17478-17479; 12/22/94, FR vol. 59, no. 245, p. 65947; 6/20/96, FR vol. 61,
p. 31427.

(k) 29 CFR 1926.60 Methylenedianiline (MDA), published 8/10/92,
FR vol. 57, no. 154, pp. 35681-35695; 6/20/96, FR vol. 61, p. 31427,
1/8/98, FR vol. 63, no. 5, p. 1296; 12/6/04, FR vol. 69, p. 70373; 1/5/05,
FR vol. 69, p. 1111.

(1) 29 CFR 1926.61 Retention of DOT markings, placards and labels,
published 7/19/94, FR vol. 59, no. 137, pp. 36700; 6/20/96, FR vol. 61, p.
31427.

(m) 29 CFR 1926.62 Lead, published 5/4/93, FR vol. 58, no. 84, pp.
26626-26649; 1/8/98, FR vol. 63, no. 5, p. 1296; 1/5/05, FR vol. 69, p.

1111.
NOTE: Cadmium has been redesignated as §1926.1127.

(n) 29 CFR 1926.65 Hazardous Waste Operations and Emergency

Response.
NOTE: Division 2/H, 1910.120, Hazardous Waste Operations and
Emergency Response, applies to Construction.

(5) Subdivision E — Personal Protective And Life Saving Equipment.

(a) 29 CFR 1926.95 Criteria for personal protective equipment, pub-
lished 6/30/93, Federal Register, vol. 58, p. 35152.

(b) 29 CFR 1926.100 Head protection, published 2/9/79, Federal
Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(c) 29 CFR 1926.101 Hearing protection, published 2/9/79, FR vol.
44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(d) 29 CFR 1926.102 Eye and face protection, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93, FR vol.
58, no. 124, p. 35160.

(e) 29 CFR 1926.103 Respiratory protection, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 1/8/98, FR vol. 63,

no. 5, p. 1297.
NOTE: 29 CFR 1926.104 Removed, 8/9/94, FR vol. 59, no. 152, p.
40729.

(f) 29 CFR 1926.105 Reserved, 8/9/94, FR vol. 59, no. 152, p. 40729.

(g) 29 CFR 1926.106 Working over or near water, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(h) 29 CFR 1926.107 Definitions applicable to this subpart, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 8/9/94,
FR vol. 59, no. 152, p. 40729.

(6) Subdivision F — Fire Protection And Prevention.

(a) 29 CFR 1926.150 Fire protection, published 2/9/79, Federal
Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(b) 29 CFR 1926.151 Fire prevention, published 2/9/79, FR vol. 44,
p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86, FR vol. 51, p.
25318.
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(c) 29 CFR 1926.152 Flammable and combustible liquids, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/18/98,
FR vol. 63, no. 117, p. 33469; 6/30/93, FR vol. 58, no. 124, p. 35162.

(d) 29 CFR 1926.153 Liquefied petroleum gas (LP-Gas), published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93,
FR vol. 58, no. 124, p. 35170.

(e) 29 CFR 1926.154 Temporary heating devices, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(f) 29 CFR 1926.155 Definitions applicable to this subpart, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(7) Subdivision G — Signs, Signals, And Barricades.

(a) 29 CFR 1926.200 Accident prevention signs and tags, published
2/9/79, Federal Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940; 6/30/93, FR vol. 58, no. 124, p. 35173; amended with OR-OSHA
Admin. Order 2-2003, f. 1/30/03, ef. 1/30/03.

(b) 29 CFR 1926.201 Signaling, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940; REPEALED with OR-OSHA
Admin. Order 2-2003, f. 1/30/03, ef. 1/30/03.

(c) 29 CFR 1926.202 Barricades, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940; REPEALED with OR-OSHA
Admin. Order 2-2003, f. 1/30/03, ef. 1/30/03.

(d) 29 CFR 1926.203 Definitions applicable to this subpart, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; amend-
ed with OR-OSHA Admin. Order 2-2003, f. 1/30/03, ef. 1/30/03.

(8) Subdivision H — Materials Handling, Storage, Use And Disposal.

(a) 29 CFR 1926.250 General requirements for storage, published
2/9/79, Federal Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940; 8/9/94, FR vol. 59, no. 152, p. 40729; 6/30/93, FR vol. 58, no. 124,
p. 35173.

(b) 29 CFR 1926.251 Rigging equipment for material handling, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
6/30/93, FR vol. 58, no. 124, p. 35173.

(c) 29 CFR 1926.252 Disposal of waste materials, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(9) Subdivision I — Tools — Hand And Power.

(a) 29 CFR 1926.300 General requirements, published 2/9/79, Federal
Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93,
FR vol. 58, no. 124, p. 35076; 3/7/96, FR vol. 61, no. 46, p. 9250.

(b) 29 CFR 1926.301 Hand tools, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(c) 29 CFR 1926.302 Power operated hand tools, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93, FR vol.
58, no. 124, p. 35175.

(d) 29 CFR 1926.303 Abrasive wheels and tools, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93, FR vol.
58, no. 124, p. 35175.

(e) 29 CFR 1926.304 Woodworking tools, published 2/9/79, FR vol.
44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 3/7/96, FR vol. 61, no.
46, p. 9251.

(f) 29 CFR 1926.305 Jacks — lever and ratchet, screw, and hydraulic,
published Federal Register vol. 58, no. 124, p. 35176.

(10) Subdivision J — Welding And Cutting.

(a) 29 CFR 1926.350 Gas welding and cutting, published 2/9/79,
Federal Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
6/30/93, FR vol. 58, no. 124, p. 35179.

(b) 29 CFR 1926.351 Arc welding and cutting, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86, FR vol.
51, p. 25318.

(c) 29 CFR 1926.352 Fire prevention, published 2/9/79, FR vol. 44,
p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(d) 29 CFR 1926.353 Ventilation and protection in welding, cutting,
and heating, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR
vol. 44, p. 20940; 6/30/93, FR vol. 58, no. 124, p. 35179.

(e) 29 CFR 1926.354 Welding, cutting, and heating in way of preser-
vative coatings, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR
vol. 44, p. 20940.

(11) Subdivision K — Electrical.

(a) 29 CFR 1926.400 Introduction, published 2/9/79, Federal
Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86,
FR vol. 51, no. 133, pp. 25294-25335.

(b) 29 CFR 1926.401 (Reserved).

(c) 29 CFR 1926.402 Applicability, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86, FR vol. 51, no. 133,
pp. 25294-25335.
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(d) 29 CFR 1926.403 General requirements, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86, FR vol.
51, no. 133, pp. 25294-25335.

(e) 29 CFR 1926.404 Wiring design and protection, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86, FR vol.
51, no. 133, pp. 25294-25335; amended with AO 5-2002, repeal (b)(1), f.
6/28/02, ef. 10/1/03.

(f) 29 CFR 1926.405 Wiring methods, components, and equipment
for general use, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR
vol. 44, p. 20940; 7/11/86, FR vol. 51, no. 133, pp. 25294-25335.

(g) 29 CFR 1926.406 Specific purpose equipment and installations,
published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940; 7/11/86, FR vol. 51, no. 133, pp. 25294-25335.

(h) 29 CFR 1926.407 Hazardous (classified) locations, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86,
FR vol. 51, no. 133, pp. 25294-25335.

(1) 29 CFR 1926.408 Special systems, published 2/9/79, FR vol. 44,
p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86, FR vol. 51, no.
133, pp. 25294-25335.

(j) 29 CFR 1926.409 (Reserved).

(k) 29 CFR 1926.415 (Reserved).

(1) 29 CFR 1926.416 General requirements, published 2/9/79, FR vol.
44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86, FR vol. 51, no.
133, pp. 25294-25335; 6/30/93, FR vol. 58, no. 124, p. 35179; 3/7/96, FR
vol. 61, no. 46, p. 9251; 8/12/96, FR vol. 61, no. 156, p. 41738.

(m) 29 CFR 1926.417 Lockout and tagging of circuits, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940, 7/11/86,
FR vol. 51, no. 133, pp. 25294-25335; 6/30/93, FR vol. 58, no. 124, p.
35181; 3/7/96, FR vol. 61, no. 46, p. 9251; 8/12/96, FR vol. 61, no. 156, p.
41739.

(n) 29 CFR 1926.418 (Reserved).

(0) 29 CFR 1926.430 (Reserved).

(p) 29 CFR 1926.431 Maintenance of equipment, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86, FR vol.
51, no. 133, pp. 25294-25335.

(q) 29 CFR 1926.432 Environmental deterioration of equipment, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
7/11/86, FR vol. 51, no. 133, pp. 25294-25335.

(r) 29 CFR 1926.433-29 CFR 1926.440 (Reserved).

(s) 29 CFR 1926.441 Battery locations and battery charging, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
7/11/86, FR vol. 51, no. 133, pp. 25294-25335.

(t) 29 CFR 1926.442-29 CFR 1926.448 (Reserved).

(u) 29 CFR 1926.449 Definitions applicable to this subpart, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940, 7/11/86,
FR vol. 51, no. 133, pp. 25294-25335.

(12) Subdivision L — Scaffolding.

(a) 29 CFR 1926.450 Scope, application and definitions applicable to
this subpart, published 8/30/96, FR vol. 61, no. 170, p. 46104.

(b) 29 CFR 1926.451 General requirements, published 8/30/96, FR
vol. 61, no. 170, p. 46107; 11/25/96, FR vol. 61, no. 228, p. 59831.

(c) 29 CFR 1926.452 Additional requirements applicable to specific
types of scaffolds, published 8/30/96, FR vol. 61, no. 170, p. 46113.

(d) 29 CFR 1926.453 Aerial lifts, published 8/30/96, FR vol. 61, no.
170, p. 46116; 11/25/96, FR vol. 61, no. 228, p. 59832.

(e) 29 CFR 1926.454 Training, published 8/30/96, FR vol. 61, no.
170, p. 46117.

(f) Appendix A to Subpart L Scaffold Specifications, published
8/30/96, FR vol. 61, no. 170, p. 46117.

(g) Appendix B to Subpart L Criteria for determining the feasibility of
providing safe access and fall protection for scaffold erectors and disman-
tlers (Reserved), published 8/30/96, FR vol. 61, no. 170, p. 46122.

(h) Appendix C to Subpart L List of National Consensus Standards,
published 8/30/96, FR vol. 61, no. 170, p. 46122.

(i) Appendix D to Subpart L List of training topics for scaffold erec-
tors and dismantlers, published 8/30/96, FR vol. 61, no. 170, p. 46122.

(j) Appendix E to Subpart L Drawing and illustrations, published
8/30/96, FR vol. 61, no. 170, p. 46122; 11/25/96, FR vol. 61, no. 228, p.
59832.

(13) Subdivision M — Fall Protection.

(a) 29 CFR 1926.500 Scope, application, and definitions applicable to
this subpart. Amended 8/9/94, FR vol. 59, no. 152, p. 40730-40731;
1/18/01, FR vol. 66, no. 12, p. 5265; 7/17/01, FR vol. 66, no. 137, p. 37137,
amended with AO 6-2002, f. and ef. 7/19/02.
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(b) 29 CFR 1926.501 Duty to have fall protection. Amended 8/9/94,
FR vol. 59, no. 152, p. 40732-40733; amended 2/5/01 (Oregon
Exceptions); amended with AO 6-2002, f. and ef. 7/19/02.

(c) 29 CFR 1926.502 Fall protection systems criteria and practices.
Amended 8/9/94, FR vol. 59, no. 152, p. 40733-40738; amended with AO
6-2002, f. and ef. 7/19/02.

(d) 29 CFR 1926.503 Training requirements. Amended 8/9/94, FR
vol. 59, no. 152, p. 40738; REPEALED with AO 6-2002, f. and ef. 7/19/02,
replaced with OI.

(e) Appendix A to Subpart M Determining Roof Widths, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; amend-
ed 8/9/94, FR vol. 59, no. 152, p. 40738-40742.

(f) Appendix B to Subpart M Guardrail Systems, published 8/9/94,
FR vol. 59, no. 152, p. 40743.

(g) Appendix C to Subpart M Personal Fall Arrest Systems, published
8/9/94, FR vol. 59, no. 152, p. 40743-40746.

(h) Appendix D to Subpart M Positioning Device Systems, published
8/9/94, FR vol. 59, no. 152, p. 40746.

(14) Subdivision N — Cranes, Derricks, Hoists, Elevators, And
Conveyors.

(a) 29 CFR 1926.550 Cranes and derricks, published 2/9/79, Federal
Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940, 4/6/82,
FR vol. 47, p. 14706; 8/2/88, FR vol. 53, p. 29139; 4/18/89, FR vol. 54, no.
73, p. 15405; 8/9/94, FR vol. 59, no. 152, p. 40730; 6/30/93, FR vol. 58, no.
124, p. 35183.

(b) 29 CFR 1926.551 Helicopters, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(c) 29 CFR 1926.552 Material hoists, personnel hoists, and elevators,
published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940.

(d) 29 CFR 1926.553 Base-mounted drum hoist, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(e) 29 CFR 1926.554 Overhead hoists, published 2/9/79, FR vol. 44,
p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(f) 29 CFR 1926.555 Conveyors, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(15) Subdivision O — Motor Vehicles, Mechanized Equipment, And
Marine Operations.

(a) 29 CFR 1926.600 Equipment, published 2/9/79, Federal Register,
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93, FR vol.
58, no. 124, p. 35183.

(b) 29 CFR 1926.601 Motor vehicles, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(c) 29 CFR 1926.602 Material handling equipment, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93, FR vol.
58, no. 124, p. 35183; 12/1/98, FR vol. 63, no. 230, p. 66274; amended by
AO 7-2003, f. 12/5/03, ef. 12/5/03.

(d) 29 CFR 1926.603 Pile driving equipment, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(e) 29 CFR 1926.604 Site clearing, published 6/24/74, FR vol. 39, p.
22801; amended 7/22/77, FR vol. 42, p. 37674.

(f) 29 CFR 1926.605 Marine operations and equipment, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(g) 29 CFR 1926.606 Definitions applicable to this subpart, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(16) Subdivision P — Excavations.

(a) 29 CFR 1926.650 Scope, application, and definitions applicable to
this subdivision, published 2/9/79, Federal Register, vol. 44, p. 8577;
amended 4/6/79, FR vol. 44, p. 20940; 10/31/89, FR vol. 54, no. 209, pp.
45959-45961.

(b) 29 CFR 1926.651 General requirements, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 10/31/89, FR vol.
54, no. 209, pp. 45960-45961; 8/9/94, FR vol. 59, no. 152, p. 40730.

(c) 29 CFR 1926.652 Requirements for protective systems, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
10/31/89, FR vol. 54, no. 209, pp. 45961-45962.

(d) Appendices A-F to Subdivision P, Excavations, published
10/31/89, FR vol. 54, no. 209, pp. 45962-45991.

(17) Subdivision Q — Concrete And Masonry Construction

(a) 29 CFR 1926.700 Scope, application and definitions applicable to
this subpart, published 2/9/79, Federal Register, vol. 44, p. 8577; amended
4/6/79, FR vol. 44, p. 20940; 6/16/88, FR vol. 53, p. 22612; 10/18/90, FR
vol. 55, no. 202, p. 42326.
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(b) 29 CFR 1926.701 General requirements, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/16/88, FR vol.
53, p. 22612; 8/9/94, FR vol. 59, no. 152, p. 40730.

(c) 29 CFR 1926.702 Requirements for equipment and tools, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
6/16/88, FR vol. 53, p. 22612.

(d) 29 CFR 1926.703 Requirements for cast-in-place concrete, pub-
lished 6/16/88, FR vol. 53, p. 22612.

(e) 29 CFR 1926.704 Requirements for precast concrete, published
6/16/88, FR vol. 53, p. 22612; amended 10/5/89, FR vol. 54, no. 192, p.
41088.

(f) 29 CFR 1926.705 Requirements for lift-slab construction opera-
tions, published 6/16/88, FR vol. 53, p. 22612; amended 10/18/90, FR vol.
55, no. 202, p. 42326.

(g) Appendix A to 1926.705 Lift-slab operations, published 10/18/90,
FR vol. 55, no. 202, p. 42326.

(h) 29 CFR 1926.706 Requirements for masonry construction, pub-
lished 6/16/88, FR vol. 53, p. 22612; amended with OR-OSHA Admin.
Order 1-2003, f. 1/30/03, ef. 4/30/03.

(18) Subdivision R — Steel Erection.

(a) 29 CFR 1926.750 Scope, published 1/18/01, Federal Register, vol.
66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p. 37137.

(b) 29 CFR 1926.751 Definitions, published 1/18/01, Federal
Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p.
37137; amended with AO 6-2002, f. and ef. 7/19/02; amended with AO 8-
2003, f. 12/30/03, 1/1/04.

(c) 29 CFR 1926.752 Site layout, site-specific erection plan and con-
struction sequence, published 1/18/01, Federal Register, vol. 66, no. 12, p.
5265; amended 7/17/01, FR vol. 66, no. 137, p. 37137.

(d) 29 CFR 1926.753 Hoisting and rigging, published 1/18/01,
Federal Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no.
137, p. 37137.

(e) 29 CFR 1926.754 Structural steel assembly, published 1/18/01,
Federal Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no.
137, p. 37137; amended with AO 6-2002, f. and ef. 7/19/02; amended with
AO 8-2003, f. 12/30/03, ef. 1/1/04; amended 1/18/06, FR vol. 71, no. 11, p.
2879.

(f) 29 CFR 1926.755 Column anchorage, published 1/18/01, Federal
Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p.
37137.

(g) 29 CFR 1926.756 Beams and columns, published 1/18/01, Federal
Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p.
37137.

(h) 29 CFR 1926.757 Open web steel joists, published 1/18/01,
Federal Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no.
137, p. 37137; amended with AO 8-2003, f. 12/30/03, ef. 1/1/04.

(1) 29 CFR 1926.758 Systems-engineered metal buildings, published
1/18/01, Federal Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR
vol. 66, no. 137, p. 37137.

(G) 29 CFR 1926.759 Falling object protection, published 1/18/01,
Federal Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no.
137, p. 37137.

(k) 29 CFR 1926.760 Fall protection, published 1/18/01, Federal
Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p.
37137; amended with AO 6-2002, f. and ef. 7/19/02; amended with AO 8-
2003, f. 12/30/03, ef. 1/1/04.

(1) 29 CFR 1926.761 Training, published 1/18/01, Federal Register,
vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p. 37137;
amended with AO 6-2002, f. and ef. 7/19/02; amended with AO 8-2003, f.
12/30/03, ef. 1/1/04.

(m) Appendix A to Subpart R Guidelines for establishing the compo-
nents of a site-specific erection plan: Non-Mandatory Guidelines for
Complying with §1926.752(e), published 1/18/01, Federal Register, vol.
66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p. 37137.

(n) Appendix B to Subpart R Acceptable test methods for testing slip-
resistance of walking/working surfaces: Non-Mandatory Guidelines for
Complying with §1926.754(c)(3), published 1/18/01, Federal Register, vol.
66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p. 37137.

(o) Appendix C to Subpart R Illustrations of bridging terminus points:
Non-Mandatory Guidelines for Complying with §1926.757(a)(10) and
§1926.757(c)(5), published 1/18/01, Federal Register, vol. 66, no. 12, p.
5265; amended 7/17/01, FR vol. 66, no. 137, p. 37137.

(p) Appendix D to Subpart R Illustration of the use of control lines to
demarcate controlled decking zones (CDZs): Non-Mandatory Guidelines
for Complying with §1926.760(c)(3), published 1/18/01, Federal Register,
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vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p. 37137;
REPEALED with AO 6-2002, f. and ef. 7/19/02; amended with AO 8-2003,
f. 12/30/03, ef. 1/1/04.

(q) Appendix E to Subpart R Training: Non-Mandatory Guidelines for
Complying with §1926.761, published 1/18/01, Federal Register, vol. 66,
no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p. 37137.

(r) Appendix F to Subpart R Perimeter columns: Non-Mandatory
Guidelines for Complying with §1926.756(e) to Protect the Unprotected
Side or Edge of a Walking/Working Surface, published 1/18/01, Federal
Register, vol. 66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p.
37137.

(s) Appendix G to Subpart R Fall protection systems criteria and prac-
tices from §1926.502: Non-Mandatory Guidelines for Complying with
Complying with §1926.760(d), published 1/18/01, Federal Register, vol.
66, no. 12, p. 5265; amended 7/17/01, FR vol. 66, no. 137, p. 37137;
REPEALED with AO 6-2002, f. and ef. 7/19/02; amended with AO 8-2003,
f. 12/30/03, ef. 1/1/04.

(t) Appendix H to Subpart R Double connections: Illustration of a
clipped end connection and a staggered connection: Non-Mandatory
Guidelines for Complying with Complying with §1926.756(c)(1), pub-
lished 1/18/01, Federal Register, vol. 66, no. 12, p. 5265; amended 7/17/01,
FR vol. 66, no. 137, p. 37137.

(19) Subdivision S — Underground Construction, Caissons,
Cofferdams, And Compressed Air.

(a) 29 CFR 1926.800 Tunnels and shafts, published 2/9/79, Federal
Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.
Underground Construction, published 6/2/89, FR vol. 54, no. 105, p.
23824, 1/8/98, FR vol. 63, no. 5, p. 1297.

(b) 29 CFR 1926.801 Caissons, published 2/9/79, FR vol. 44, p. 8577,
amended 4/6/79, FR vol. 44, p. 20940.

(c) 29 CFR 1926.802 Cofferdams, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(d) 29 CFR 1926.803 Compressed air, published 2/9/79, FR vol. 44,
p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 7/11/86, FR vol. 51, p.
25318.

(e) 29 CFR 1926.804 Definitions applicable to this subpart, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(f) Appendix A to Subpart S Decompression Tables, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(20) Subdivision T — Demolition.

(a) 29 CFR 1926.850 Preparatory operations, published 2/9/79,
Federal Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(b) 29 CFR 1926.851 Stairs, passageways, and ladders, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(c) 29 CFR 1926.852 Chutes, published 2/9/79, FR vol. 44, p. 8577,
amended 4/6/79, FR vol. 44, p. 20940.

(d) 29 CFR 1926.853 Removal of materials through floor openings,
published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940.

(e) 29 CFR 1926.854 Removal of walls, masonry sections, and chim-
neys, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940.

(f) 29 CFR 1926.855 Manual removal of floors, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(g) 29 CFR 1926.856 Removal of walls, floors, and materials with
equipment, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol.
44, p. 20940.

(h) 29 CFR 1926.857 Storage, published 2/9/79, FR vol. 44, p. 8577,
amended 4/6/79, FR vol. 44, p. 20940.

(1) 29 CFR 1926.858 Removal of steel construction, published 2/9/79,
FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(j) 29 CFR 1926.859 Mechanical demolition, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(k) 29 CFR 1926.860 Selective demolition by explosives, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(21) Subdivision U — Blasting And Use Of Explosives.

(a) 29 CFR 1926.900 General provisions, published 2/9/79, Federal
Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(b) 29 CFR 1926.901 Blaster qualifications, published 2/9/79, FR vol.
44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(c) 29 CFR 1926.902 Surface transportation of explosives, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93,
FR vol. 58, no. 124, p. 35311.

(d) 29 CFR 1926.903 Underground transportation of explosives, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.
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(e) 29 CFR 1926.904 Storage of explosives and blasting agents, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
6/30/93, FR vol. 58, no. 124, p. 35311.

(f) 29 CFR 1926.905 Loading of explosives or blasting agents, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940;
6/30/93, FR vol. 58, no. 124, p. 35184.

(g) 29 CFR 1926.906 Initiation of explosive charges — electric blast-
ing, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940; 6/18/98, FR vol. 63, no. 117, p. 33469.

(h) 29 CFR 1926.907 Use of safety fuse, published 2/9/79, FR vol. 44,
p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(1) 29 CFR 1926.908 Use of detonating cord, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(j) 29 CFR 1926.909 Firing the blast, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(k) 29 CFR 1926.910 Inspection after blasting, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(1) 29 CFR 1926.911 Misfires, published 2/9/79, FR vol. 44, p. 8577,
amended 4/6/79, FR vol. 44, p. 20940.

(m) 29 CFR 1926.912 Underwater blasting, published 2/9/79, FR vol.
44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(n) 29 CFR 1926.913 Blasting in excavation work under compressed
air, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p.
20940.

(0) 29 CFR 1926.914 Definitions applicable to this subpart, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 6/30/93,
FR vol. 58, no. 124, p. 35184, 35311.

(22) Subdivision V — Power Transmission And Distribution.

(a) 29 CFR 1926.950 General requirements, published 2/9/79, Federal
Register, vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(b) 29 CFR 1926.951 Tools and protective equipment, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940; 8/9/94,
FR vol. 59, no. 152, p. 40730.

(c) 29 CFR 1926.952 Mechanical equipment, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(d) 29 CFR 1926.953 Material handling, published 2/9/79, FR vol. 44,
p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(e) 29 CFR 1926.954 Grounding for protection of employees, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(f) 29 CFR 1926.955 Overhead lines, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(g) 29 CFR 1926.956 Underground lines, published 2/9/79, FR vol.
44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(h) 29 CFR 1926.957 Construction in energized substations, pub-
lished 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(1) 29 CFR 1926.958 External load helicopters, published 2/9/79, FR
vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(G) 29 CFR 1926.959 Lineman’s body belts, safety straps, and lan-
yards, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44,
p- 20940.

(k) 29 CFR 1926.960 Definitions applicable to this subpart, published
2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR vol. 44, p. 20940.

(23) Subdivision W — Rollover Protective Structures: Overhead
Protection.

(a) 29 CFR 1926.1000 Rollover protective structures (ROPS) for
material handling equipment, published 2/9/79, Federal Register, vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940.

(b) 29 CFR 1926.1001 Minimum performance criteria for rollover
protective structure for designated scrapers, loaders, dozers, graders, and
crawler tractors, published 2/9/79, FR vol. 44, p. 8577; amended 4/6/79, FR
vol. 44, p. 20940.

(c) 29 CFR 1926.1002 Protective frame (ROPS) test procedures and
performance requirements for wheel-type agricultural and industrial trac-
tors used in construction, published 2/9/79, FR vol. 44, p. 8577; amended
4/6/79, FR vol. 44, p. 20940; 3/7/96, FR vol. 61, no. 46, p. 9251.

(d) 29 CFR 1926.1003 Overhead protection for operators of agricul-
tural and industrial tractors, published 2/9/79, FR vol. 44, p. 8577; amend-
ed 4/6/79, FR vol. 44, p. 20940; 3/7/96, FR vol. 61, no. 46, p. 9251.

(24) Subdivision X — Stairways And Ladders.

(a) 29 CFR 1926.1050 Scope, application and definitions applicable
to this Subdivision, published 11/14/90, Federal Register, vol. 55, no. 220,
p. 47687; amended 1/23/91, FR vol. 56, no. 15, p. 2585; 6/30/93, FR vol.
58, no. 124, p. 35184.

(b) 29 CFR 1926.1051 General requirements, published 11/14/90, FR
vol. 55, no. 220, p. 47688.
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(c) 29 CFR 1926.1052 Stairways, published 11/14/90, FR vol. 55, no.
220, p. 47688; amended 1/23/91, FR vol. 56, no. 15, p. 2585; 2/7/91, FR
vol. 56, no. 26, p. 5061; 8/23/91, FR vol. 56, no. 164, pp. 41793-41794.

(d) 29 CFR 1926.1053 Ladders, published 11/14/90, FR vol. 55, no.
220, p. 47689; amended 1/23/91, FR vol. 56, no. 15, p. 2585; 8/23/91, FR
vol. 56, no. 164, pp. 41793-41794.

(e) 29 CFR 1926.1054 (Reserved).

(f) 29 CFR 1926.1055 (Reserved).

(g) 29 CFR 1926.1056 (Reserved).

(h) 29 CFR 1926.1057 (Reserved).

(1) 29 CFR 1926.1058 (Reserved).

(j) 29 CFR 1926.1059 (Reserved).

(k) 29 CFR 1926.1060 Training requirements, published 11/14/90, FR
vol. 55, no. 220, p. 47691.

(25) Subdivision Z — Toxic And Hazardous Substances.

(a) 29 CFR 1926.1101 Asbestos, published 2/9/79, FR vol. 44, p.
8577; amended 4/6/79, FR vol. 44, p. 20940; 6/20/86, FR vol. 51, p. 22612;
10/17/86, FR vol. 52, p. 17756; 7/20/88, FR vol. 53, no. 138, p. 27346;
9/14/88, FR vol. 53, p. 35627; 9/23/88, FR vol. 53, no. 185, p. 37080;
7/21/89, FR vol. 54, no. 139, p. 30705, 12/20/89, FR vol. 54, no. 243, pp.
52027-52028; 2/5/90, FR vol. 55, no. 24, p. 3792; 12/10/90, FR vol. 55, no.
237, pp. 50685-50687; 9/4/91, FR vol. 56, no. 171, pp. 43699-43700;
3/5/92, FR vol. 57, no. 44, p. 7878; 6/8/92, FR vol. 57, no. 110, pp.
24330-1; 6/30/92, FR vol. 57, no. 126, p. 29119; 8/10/94, FR vol. 59, no.
153, pp. 41131-62; 6/29/95, FR vol. 60, no. 125, pp. 33983-34002;
7/13/95, FR vol. 60, p. 36043; 9/29/95, FR vol. 60, p. 50411; 8/23/96, FR
vol. 61, no. 165, p. 43454; 1/8/98, FR vol. 63, no. 5, p. 1298; 4/23/98, FR
vol. 63, no. 78, p. 20099; 6/29/98, FR vol. 63, no. 124, p. 35137; 1/5/05, FR
vol. 69, p. 1111.

(b) 29 CFR 1926.1127 Cadmium, published 9/14/92, FR vol. 57, no.
178, pp. 42453-42463; amended 4/23/93, FR vol. 58, no. 77, p. 21778;
1/3/94, FR vol. 59, no. 1, p. 215; 6/20/96, FR vol. 61, p. 31427; 1/8/98, FR
vol. 63, no. 5, p. 1298; 1/5/05, FR vol. 69, p. 1111.

(c) 29 CFR 1926.1152 Methylene Chloride, published 1/10/97,
Federal Register, vol. 62, no. 7, p. 1619; 10/20/97, FR vol. 62, p. 54382;
12/18/97, FR vol. 62, no. 243, p. 66275.

These standards are available at the Oregon Occupational Safety and
Health Division, Oregon Department of Consumer and Business
Services, and the United States Government Printing Office.

Stat. Auth.: ORS 654.025(2) & 656.726(4)

Stats. Implemented: ORS 654.001 - 654.295

Hist.: APD 5-1989(Temp), f. 3-31-89, ef. 5-1-89; APD 8-1989, f. & ef. 7-7-89; APD 14-
1989(Temp), f. 7-20-89, ef. 8-1-89; APD 15-1989, f. & ef. 9-13-89; OSHA 3-1990(Temp), f.
& cert. ef. 1-19-90; OSHA 7-1990, f. & cert. ef. 3-2-90; OSHA 8-1990, f. & cert. ef. 3-30-
90; OSHA 13-1990(Temp), f. 6-28-90, ef. 8-1-90; OSHA 19-1990, f. & cert. ef. 8-31-90;
OSHA 27-1990, f. 12-12-90, cert. ef. 2-1-91; OSHA 6-1991, f. 3-18-91, cert. ef. 4-15-91;
OSHA 7-1991, f. & cert. ef. 4-25-91; OSHA 15-1991, f. & cert. ef. 12-13-91; OSHA 16-
1991, f. 12-16-91, cert. ef. 1-1-92; OSHA 6-1992, f. & cert. ef. 5-18-92; OSHA 11-1992, f.
& cert. ef. 10-9-92; OSHA 1-1993, f. & cert. ef. 1-22-93; OSHA 16-1993, f. & cert. ef. 11-
1-93; OSHA 4-1994, f. & cert. ef. 8-4-94; OSHA 1-1995, f. & cert. ef. 1-19-95; OSHA 3-
1995, f. & cert. ef. 2-22-95; OSHA 4-1995, f. & cert. ef. 3-29-95; OSHA 5-1995, f. & cert.
ef. 4-6-95; OSHA 6-1995, f. & cert. ef. 4-18-95; OSHA 8-1995, f. & cert. ef. 8-25-95; OSHA
5-1996, f. & cert. ef. 11-29-96; OSHA 6-1996, f. & cert. ef. 11-29-96; OSHA 2-1997, . &
cert. ef. 3-12-97; OSHA 4-1997, f. & cert. ef. 4-2-97; OSHA 6-1997, f. & cert. ef. 5-2-97;
OSHA 7-1997, f. & cert. ef. 9-15-97; OSHA 3-1998, f. & cert. ef. 7-7-98; OSHA 6-1998, f.
& cert. ef. 10-15-98; OSHA 7-1998, f. & cert. ef. 12-18-98; OSHA 2-1999, f. & cert. ef. 4-
30-99; OSHA 6-1999, f. & cert. ef. 5-26-99; OSHA 3-2000, f. & cert. ef. 2-8-00; OSHA 3-
2001, f. & cert. ef. 2-5-01; OSHA 3-2002, f. 4-15-02, cert. ef. 4-18-02; OSHA 5-2002, f. 6-
28-02 cert. ef. 10-1-03; OSHA 6-2002, f. & cert. ef. 7-19-02; OSHA 1-2003, f. 1-30-03 cert.
ef. 4-30-03; OSHA 2-2003, f. & cert. ef. 1-30-03; OSHA 7-2003, f. & cert. ef. 12-5-03;
OSHA 8-2003, . 12-30-03 cert. ef. 1-1-04; OSHA 1-2005, f. & cert. ef. 4-12-05; OSHA 2-
2006, f. & cert. ef. 4-28-06

Department of Consumer and Business Services,
Workers’ Compensation Division
Chapter 436

Rule Caption: Revised requirements affecting managed care
organizations’ treatment guidelines, standards, and protocols.
Adm. Order No.: WCD 4-2006(Temp)
Filed with Sec. of State: 5-11-2006
Certified to be Effective: 6-1-06 thru 11-27-06
Notice Publication Date:
Rules Amended: 436-015-0005, 436-015-0030, 436-015-0040
Subject: Temporary amendments to OAR chapter 436, division 015,
“Managed Care Organizations” include:

¢ Definitions of treatment guidelines, treatment standards, and
treatment protocols;

e Clarification that protocols and guidelines may be made avail-
able to the director online under specified conditions; and
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e Requirements that the MCO plan include a summary of the
process used by the MCO to develop and review treatment guide-
lines, standards, and protocols.

Direct questions to: Fred Bruyns, Rules Coordinator; phone 503-
947-7717; tax 503-947-7581; or e-mail fred.h.bruyns2state.or.us

Rules are available on the internet: http://www.wcd.oregon.
gov/policy/rules/rules.html

For a copy of the rules, contact Publications at 503-947-7627, Fax
503-947-7630.

Rules Coordinator: Fred Bruyns—(503) 947-7717

436-015-0005
Definitions

Unless a term is specifically defined elsewhere in these rules or the
context otherwise requires, the definitions of ORS chapter 656 and OAR
436-010-0005 are hereby incorporated by reference and made a part of
these rules.

(1) “GSA” means a geographic service area.

(2) “Health Care Provider” means an entity or group of entities,
organized to provide health care services or organized to provide adminis-
trative support services to those entities providing health care services. An
entity solely organized to become an MCO under these rules is not, in and
of itself, a health care provider.

(3) “Managed Care Organization” or “MCO” means an organization
formed to provide medical services and certified in accordance with these
rules.

(4) “Primary Care Physician” means a physician qualified to be an
attending physician according to ORS 656.005(12)(b)(A) and who is a gen-
eral practitioner, family practitioner, or internal medicine practitioner.

(5) “Treatment Guidelines” means general treatment recommenda-
tions or a range of treatment options, thought to be acceptable by most
physicians and providers, that are available to assist medical providers in
determining appropriate medical treatment for a medical condition.

(6) “Treatment Protocols” means a precise and detailed treatment
guide, developed through consensus of physicians and providers, about
what is acceptable medical treatment for a medical condition.

(7) “Treatment Standards” means the MCO’s certified plan, expecta-
tions and clinical requirements, generally agreed to be acceptable by physi-
cians and providers, to which medical providers agree to comply. This
includes, but is not limited to, the MCO’s internal process, terms and con-

ditions, treatment guidelines and treatment protocols.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.260
Hist.: WCD 11-1990(Temp), f. 6-19-90, cert. ef. 7-1-90; WCD 33-1990, f. 12-12-90, cert. ef.
12-26-90; WCD 4-1991, f. & cert. ef. 6-14-91; WCD 2-1992, f. 1-10-92, cert. ef. 2-1-92;
WCD 14-1994, f. 12-20-94, cert. ef. 2-1-95; WCD 13-1996, f. 5-6-96, cert. ef. 6-1-96; WCD
12-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 3-2002, f. 2-25-02 cert. ef. 4-1-02; WCD 4-
2006(Temp), f. 5-11-06, cert. ef. 6-1-06 thru 11-27-06

436-015-0030
Applying for Certification

(1) A health care provider or group of medical service providers
applying for certification as an MCO must submit to the director, within
120 days of the filing of the Notice of Intent to Form, the following:

(a) Four copies of an application which includes specific information
indicating the manner in which the MCO will be able to meet the provisions
of these rules;

(b) The MCO certification of incorporation and a copy of the MCO
by-laws;

(c) A non-refundable fee of $1,500 which will be deposited in the
Department of Consumer and Business Services Fund; and

(d) The approved MCO plan.

(2) The MCO shall provide a description of the initial GSA. The GSA
shall be designated by a listing of the postal zip codes in the service area.

(3) The MCO plan shall provide a description of the times, places, and
manner of providing services under the plan adequate to ensure that work-
ers governed by the MCO shall be able to:

(a) Access an MCO provider panel with a minimum of one attending
physician within the MCO for every 1,000 workers covered by the plan;

(b) Receive initial treatment by the worker’s choice of an attending
physician or authorized nurse practitioner within 24 hours of the MCO’s
knowledge of the need or a request for treatment;

(c) Receive initial treatment by the worker’s choice of an attending
physician or authorized nurse practitioner in the MCO within 5 working
days, subsequent to treatment by a physician outside the MCO;
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(d) Receive treatment by an MCO physician in cases requiring emer-
gency in-patient hospitalization;

(e) Receive information on a 24-hour basis regarding medical servic-
es available within the MCO which shall include the worker’s right to
receive emergency or urgent care, and the hours of regular MCO operation
if assistance is needed to select an attending physician or answer other
questions;

(f) Seek treatment from any category of medical service provider as
defined in subsection (6)(a) of this rule and have a choice of at least 3 med-
ical service providers within each category. The worker shall also have at
least 3 choices, as needed, of ancillary service providers including, but not
limited to, physical therapists and psychologists. Treatment by all medical
service providers including attending physicians will be governed by the
MCO treatment standards and protocols;

(g) Access medical providers, including attending physicians, within
a reasonable distance from the worker’s place of employment, considering
the normal patterns of travel. For purposes of this rule, 30 miles (one way)
in urban areas and 60 miles (one way) in rural areas will be considered a
reasonable distance;

(h) Receive treatment by a non-MCO medical service provider when
the enrolled worker resides outside the MCO’s geographical service area.
Such workers may only select non-MCO providers if they practice closer to
the worker’s residence than an MCO provider of the same category and if
they agree to the terms and conditions of the MCO;

(i) Receive services that meet quality, continuity, and other treatment
standards which will provide all medical and health care services in a man-
ner that is timely, effective, and convenient for the worker; and

(j) Receive specialized medical services the MCO is not otherwise
able to provide. The application must include a description of the times,
places, and manner of providing such specialized medical services.

(4) The MCO plan must provide a procedure which allows for work-
ers to receive compensable medical treatment from a primary care physi-
cian or authorized nurse practitioner who is not a member of the MCO. The
procedure must identify the criteria the MCO will use for approval or dis-
approval of such treatment, and provide written notice of the MCO physi-
cian qualification procedures to the worker.

(5) The MCO shall provide:

(a) Copies of contract agreement(s) or other documents signed by the
MCO and each participating medical service provider/health care provider
representative which verify membership; and

(b) A list of the names, addresses, and specialties of the individuals
who will provide services under the managed care plan together with
appropriate evidence of any licensing, registration or certification require-
ments for that individual to practice. This list shall indicate which medical
service providers will act as attending physicians in each GSA within the
MCO:; and

(c) Copies of all treatment standards, protocols and guidelines devel-
oped or used by the MCO, including protocols and guidelines from any
companies from whom the MCO may have purchased them, for the direc-
tor review and approval under ORS 656.260(4)(a). The MCO must provide
these copies at no cost to the director. The MCO may meet the requirements
of this subsection if the protocols and guidelines purchased or adopted by
the MCO are available online through a company from whom the MCO has
purchased them. If the MCO chooses this option, the MCO must ensure the
director has access to them at no cost, and the online protocols and guide-
lines must be complete and not in an abbreviated version. Standards, pro-
tocols and any guidelines approved by the director are for certification pur-
poses only and may not apply to an individual case dispute regarding med-
ical services brought before the director.

(6) The MCO plan shall provide:

(a) An adequate number of medical service providers from each
provider category. For purposes of these rules, the categories include
acupuncturist, chiropractor, dentist, naturopath, optometrist, osteopath,
physician, and podiatrist, as listed in ORS 676.110. The requirements of
this section must be met unless the MCO shows evidence that the minimum
number is not available within a GSA.

(b) A process that allows workers to select a nurse practitioner author-
ized to provide compensable medical services under ORS 656.245 and
OAR 436-010. If the MCO has fewer than three authorized nurse practi-
tioners from which workers can choose within a GSA, the MCO must allow
workers to seek treatment outside the MCO from authorized nurse practi-
tioners, consistent with the MCO’s treatment and utilization standards.
Treatment must also be consistent with ORS 656.245(2)(b)(C), which lim-
its the authorization of treatment of the worker by a nurse practitioner to 90
days and authorization of payment of temporary disability benefits for a
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period not to exceed 60 days from the date of the first visit on the initial
claim. Such authorized nurse practitioners are not themselves bound by the
MCO’s treatment and utilization standards; however, workers are subject to
those standards.

(c) A program which specifies the criteria for selection and de-selec-
tion of physicians and the process for peer review. The processes for termi-
nating a physician and peer review shall provide for adequate notice and
hearing rights for any physician.

(7) The MCO plan must provide adequate methods for monitoring
and reviewing contract matters between its providers and the MCO to
ensure appropriate treatment or to prevent inappropriate or excessive treat-
ment including but not limited to:

(a) A program of peer review and utilization review to prevent inap-
propriate or excessive treatment including, but not limited to, the following:

(A) A pre-admission review program of elective admissions to the
hospital and of elective surgeries.

(B) Individual case management programs, which identify ways to
provide appropriate care for less money for cases which are likely to prove
very costly, such as physical rehabilitation or psychiatric care.

(C) Physician profile analysis which may include such information as
each physician’s total charges, number and costs of related services provid-
ed, time loss of claimant, and total number of visits in relation to care pro-
vided by other physicians to patients with the same diagnosis. A physician’s
profile shall not be released to anyone outside the MCO without the physi-
cian’s specific written consent except that the physician’s profile shall be
released to the director without the necessity of obtaining such consent.

(D) Concurrent review programs, which periodically review the
worker’s care after treatment has begun, to determine if continued care is
medically necessary.

(E) Retrospective review programs, which examine the worker’s care
after treatment has ended, to determine if the treatment rendered was exces-
sive or inappropriate.

(F) Second surgical opinion programs which allow workers to obtain
the opinion of a second physician when elective surgery is recommended.
Second surgical opinions must be required prior to repeat surgeries.

(b) A quality assurance program which includes, but is not limited to:

(A) A system for resolution and monitoring of problems and com-
plaints which includes, but is not limited to, the problems and complaints
of workers and medical service providers;

(B) Physician peer review which shall be conducted by a group des-
ignated by the MCO or the director and which must include, but is not lim-
ited to, members of the same healing art in which the physician practices;

(C) A standardized claimant medical record keeping system designed
to facilitate entry of information into computerized databases for purposes
of quality assurance.

(c) A program for monitoring and reviewing other contract matters
that meets the requirements of ORS 656.260(4) and which are not covered
under peer review, service utilization review, dispute resolution, and quali-
ty assurance.

(8) The MCO plan must include a procedure for internal dispute res-
olution to resolve complaints by enrolled injured workers, medical
providers, and insurers in accordance with OAR 436-015-0110. The inter-
nal dispute resolution procedure shall include a provision allowing the
waiver of the time period to appeal a decision to the MCO upon a showing
of good cause.

(9) The MCO plan must include a summary of the process used by the
MCO to develop and review treatment standards, protocols and guidelines.
This summary shall include, but is not limited to:

(a) A description of the medical expertise or specialties of the clini-
cians involved;

(b) A description regarding what the standards, protocols and guide-
lines are based on;

(c) The criteria used by the MCO in selecting the conditions for which
the MCO implements treatment standards, protocols and guidelines;

(d) A description of the criteria used by the MCO to determine when
it needs to review or revise its treatment standards, protocols and guide-
lines;

(e) How the MCO makes the standards, protocols and guidelines
available to its panel providers and how it notifies them of any changes;

(f) Sufficient flexibility that would allow treatment outside the stan-
dards, protocols and guidelines if supported by persuasive professional
medical judgment and reasoning;

(g) An appeals process; and
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(h) A description of how the MCO will ensure the worker continues
to receive appropriate care in a timely, effective and convenient manner
throughout this process.

(10) The MCO plan shall provide other programs that meet the
requirements of ORS 656.260(4) including:

(a) A program involving cooperative efforts by the workers, the
employer, the insurer, and the MCO to promote early return to work for
enrolled injured workers; and

(b) A program involving cooperative efforts by the workers, the
employer, and the MCO to promote workplace safety and health consulta-
tive and other services. The program shall include:

(A) Identification of how the MCO will promote such services.

(B) A method by which the MCO will report to the insurer within 30
days of knowledge of occupational injuries and illnesses involving serious
physical harm as defined by OAR 437-001, occupational injury and illness
trends as observed by the MCO, and any observations that indicate an
injury or illness was caused by a lack of diligence of the employer.

(C) A method by which an MCO’s knowledge of needed loss control
services will be communicated to the insurer for determining the need for
services as detailed in OAR 437-001.

(D) A provision that all notifications to the insurer from the MCO
shall be considered as a request to the insurer for services as detailed in
OAR 437-001.

(E) A provision that the MCO shall maintain complete files of all noti-
fications for a period of 3 years following the date that notification was
given by the MCO.

(11) The MCO shall establish one place of business in this state where
the organization administers the plan, keeps membership records and other
records as required by OAR 436-015-0050.

(12) The MCO plan must include a procedure for timely and accurate
reporting to the director necessary information regarding medical and
health care service costs and utilization in accordance with OAR 436-015-
0040 and 436-009.

(13) The MCO shall designate an in-state communication liaison for
the department and the insurers at the MCO’s established in-state location.
The responsibilities of the liaison shall include, but not be limited to:

(a) Coordinating and channeling all outgoing correspondence and
medical bills;

(b) Unless otherwise provided by the MCO contract, providing cen-
tralized receipt and distribution of all reimbursements back to the MCO
members and primary care physicians; and

(c) Serving as a member on the quality assurance committee.

(14) The MCO must provide satisfactory evidence of ability to meet
the financial requirements necessary to ensure delivery of service in accor-
dance with the plan.

(15) The MCO plan shall describe the reimbursement procedures for
all services provided in accordance with the MCO plan. The members must
comply with the following billing and report processing procedures:

(a) Submit all bills in accordance with the MCO contract with the
insurer.

(b) Submit all reports and related correspondence to the insurer’s
authorized claims processing location with copies to the MCO in-state
communication liaison or as otherwise provided by the contract.

(16) The MCO plan shall provide a procedure within the MCO plan
to provide financial incentives to reduce service costs and utilization with-
out sacrificing the quality of service.

(17) The MCO plan must describe how the MCO will provide insur-
ers with information that will inform workers of all choices of medical
service providers within the plan and how workers can access those
providers.

(18) Within 45 days of receipt of all information required for certifi-
cation, the director shall notify the applicant of the effective date of the cer-
tification and the initial geographical service area of the MCO. If the certi-
fication is denied, the applicant will be provided with the reason therefore.

(19) The application for certification for an MCO shall not be

approved if the MCO fails to meet the requirements of these rules.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.260
Hist.: WCD 11-1990(Temp), f. 6-19-90, cert. ef. 7-1-90; WCD 33-1990, f. 12-12-90, cert. ef.
12-26-90; WCD 2-1992, f. 1-10-92, cert. ef. 2-1-92; WCD 14-1994, f. 12-20-94, cert. ef. 2-
1-95; WCD 13-1996, f. 5-6-96, cert. ef. 6-1-96; WCD 12-1998, f. 12-16-98, cert. ef. 1-1-99;
WCD 3-2002, f. 2-25-02 cert. ef. 4-1-02; WCD 14-2003(Temp), f. 12-15-03, cert. ef. 1-1-04
thru 6-28-03; WCD 6-2004, f. 6-14-04, cert. ef. 6-29-04; WCD 8-2005, f. 12-6-05, cert. ef.
1-1-06; WCD 4-2006(Temp), f. 5-11-06, cert. ef. 6-1-06 thru 11-27-06
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436-015-0040
Reporting Requirements for an MCO

(1) In order to ensure the MCO complies with the requirements of
these rules, each MCO shall provide the director with a copy of the entire
text of any MCO/insurer contract agreement, signed by the insurer and the
MCO, within 30 days of execution of such contracts. Amendments, adden-
dums, and cancellations, together with the entire text of the underlying con-
tracts, shall be submitted to the director within 30 days of execution.

(2) Notwithstanding section (1), when an MCO/insurer contract
agreement contains a specific expiration or termination date, the MCO
must provide the director with a copy of a contract extension, signed by the
insurer and MCO, no later than the contract’s date of expiration or termi-
nation, or workers will no longer be subject to the contract after it expires
or terminates without renewal pursuant to ORS 656.245(4)(a).

(3) Any amendment to the approved MCO plan must be submitted to
the director for approval. The MCO shall not take any action based on the
amendment until the amended plan is approved. However, within 30 days of
implementation, the MCO must provide copies of any new or revised treat-
ment protocols and guidelines used by the MCO from any companies from
whom the MCO may have purchased them. The MCO must provide these
copies at no cost to the director. The MCO may meet the requirements of this
section if the protocols and guidelines purchased or adopted by the MCO are
available online through a company from whom the MCO has purchased
them. If the MCO chooses this option, the MCO must notify the director and
ensure the director has access to them at no cost, and the online protocols
and guidelines must be complete and not in an abbreviated version. MCO
treatment standard plan amendments and any treatment protocols or guide-
lines developed by the MCO must still be submitted in advance, prior to
implementation, in accordance with OAR 436-015-0040(3).

(4) Within 45 days of the end of each calendar quarter, each MCO
shall provide the following information, current on the last day of the quar-
ter, in a form and format as prescribed by the director: specify quarter being
reported, MCO certification number, membership listings by category of
medical service provider (in coded form), including provider names, spe-
cialty (in coded form), Tax ID number, Oregon license number, business
address and phone number. (All fields are required unless specifically
excepted by bulletin.) When a medical provider has multiple offices, only
one office location in each geographical service area needs to be reported.
In addition, the updated membership listing shall include the names and
addresses of all health care providers participating in the MCO.

(5) By April 30 of each year, each MCO shall provide the director
with the following information for the previous calendar year:

(a) A summary of any sanctions or punitive actions taken by the MCO
against its members;

(b) A summary of actions taken by the MCO’s peer review commit-
tee; and

(c) An affidavit that the approved MCO plan is consistent with the
MCO’s business practices, and that any amendments to the plan have been
approved by the director.

(6) An MCO must report any new board members or shareholders to
the director within 14 days of such changes. These parties must submit affi-
davits certifying they have no interest in an insurer or other non-qualifying
employer as described under OAR 436-015-0009.

(7) Nothing in this rule limits the director’s ability to require infor-
mation from the MCO as necessary to monitor the MCO’s compliance with

the requirements of these rules.
Stat. Auth.: ORS 656.726(4)
Stats. Implemented: ORS 656.260
Hist.: WCD 11-1990(Temp), f. 6-19-90, cert. ef. 7-1-90; WCD 33-1990, . 12-12-90, cert. ef.
12-26-90; WCD 2-1992, f. 1-10-92, cert. ef. 2-1-92; WCD 13-1992, f. & cert. ef. 9-21-92;
‘WCD 14-1994, f. 12-20-94, cert. ef. 2-1-95; WCD 13-1996, f. 5-6-96, cert. ef. 6-1-96; WCD
12-1998, f. 12-16-98, cert. ef. 1-1-99; WCD 3-2002, f. 2-25-02 cert. ef. 4-1-02; WCD 6-
2004, f. 6-14-04, cert. ef. 6-29-04; WCD 8-2005, f. 12-6-05, cert. ef. 1-1-06; WCD 4-
2006(Temp), f. 5-11-06, cert. ef. 6-1-06 thru 11-27-06

ceesccccce

Department of Environmental Quality
Chapter 340

Rule Caption: Authorizes review of Measure 37 (ORS 197.352)
claims by the Director of the Department of Environmental
Quality.

Adm. Order No.: DEQ 5-2006

Filed with Sec. of State: 5-12-2006

Certified to be Effective: 5-12-06

Notice Publication Date: 10-1-05

Rules Adopted: 340-011-0605
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Subject: 2005 Oregon Laws chapter 1 (2004 Oregon ballot Measure
37) provides that if a present owner of real property makes written
demand for compensation to a public entity for a reduction in the fair
market value of the property resulting from enactment or enforce-
ment of a land use regulation, and the land use regulation continues
to be enforced 180 days after the date the written demand is made,
then the owner will be due just compensation. The effective date of
Measure 37 was December 2, 2004.

The proposed rules provide the Director of the Department of
Environmental Quality with the authority to review, approve and
deny written demands for relief under Measure 37. The rules also
provide that the Director may approve a Measure 37 claim only by
not applying the statute or rule that is the basis for the claim unless
the Legislative Assembly has appropriated funds for payment of
claims made under Chapter 1, Oregon Laws 2005.

Rules Coordinator: Larry McAllister—(503) 229-6412

340-011-0605
Miscellaneous Provisions

Delegation of Authority to the Director of Department of
Environmental Quality — Responding to Claims Under ORS 197.352. The
director shall have the authority to carry out the responsibilities and exer-
cise the authorities of the Commission and the Department in responding to
claims under ORS 197.352 (2004 Ballot Measure 37), including:

(1) Review of claims under OAR 125-145-0100;

(2) Denial of claims under OAR 125-145-0100; and

(3) Approval of claims under OAR 125-145-0100, except that the
Director may only approve a claim by not applying the statute or rule that
is the basis of the claim unless the Legislative Assembly has apportioned

funds for payment of claims under Chapter 1, Oregon Laws 2005.
Stat. Auth.: ORS 468.020, 197.352
Stats. Implemented: ORS 468.020 & 197.352
Hist.: DEQ 5-20006, f. & cert. ef. 5-12-06

Department of Fish and Wildlife
Chapter 635

Rule Caption: Requirements to Renew Commercial Sardine
Limited Entry Permits.

Adm. Order No.: DFW 23-2006

Filed with Sec. of State: 4-21-2006

Certified to be Effective: 4-21-06

Notice Publication Date: 2-1-06

Rules Amended: 635-006-1075

Subject: Establishes requirements for renewal of commercial sardine
limited entry permits as requested by the Oregon Fish and Wildlife
Commission. Housekeeping and technical correction to the regula-
tions to ensure rule consistency.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-006-1075
Renewal of Permit

(1) An individual who obtained a limited entry permit may renew the
permit as follows:

(a) Gillnet salmon — see ORS 508.781;

(b) Troll salmon — see ORS 508.807;

(c) Shrimp — see ORS 508. 892;

(d) Scallop — see ORS 508.849;

(e) Roe-herring permit — Permits may be renewed by submission to
the Department of a $75 fee and a complete application;

(f) Sea Urchin permit:

(A) Permits may be renewed by submission to the Department of a
$75 fee and a complete application date-stamped or postmarked by January
31 of the year for which renewal is sought; and

(B) The permittee shall have annually lawfully landed 5,000 pounds
of sea urchins in Oregon. If a permittee obtained a permit later than January
of the prior year (because the permit was obtained through the lottery, or as
a result of Permit Board actions or surrender of a permit by a permit hold-
er), the permittee shall not be required to make the 5,000 pound landing by
the following January. Instead, at the next renewal thereafter, the permittee
shall be required to demonstrate that the 5,000 pound landing requirement
was fulfilled during the first full year (twelve-month period) in which the
permit was held.
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(g) Ocean Dungeness crab permit — see ORS 508.941. A permit
which is not renewed by December 31 lapses, and may not be renewed for
subsequent years.

(h) Black rockfish/blue rockfish/nearshore fishery — see ORS
508.947.

(i) Brine Shrimp permit:

(A) Permits may be renewed by submission to the Department of a
$75 fee and a complete application date-stamped or postmarked by January
31 of the year for which renewal is sought; and

(B) The permittee shall have lawfully landed 5,000 pounds of brine
shrimp in Oregon in the prior year.

(j) Bay clam dive fishery:

(A) Permits may be renewed by submitting to the Department a $75
fee and a complete application date-stamped or postmarked by January 31
of the year for which renewal is sought and;

(B) The permittee shall have lawfully made five landings consisting
of at least 100 pounds each landing or an annual total of 2,500 pounds of
bay clams, using dive gear in Oregon in the prior calendar year;

(C) Logbooks required under OAR 635-006-1110 must be turned into
an ODFW office by the application deadline for renewal of a permit.

(D) If a permit is transferred under OAR 635-006-1095(10)(d), annu-
al renewal requirements are waived in the year the transfer occurred.

(k) Sardine fishery.

(1) To renew a sardine permit:

(A) A complete application date-stamped or postmarked by December
31 of the year preceding the year for which the new permit is sought must
be submitted to the Department;

(B) Logbooks required under OAR 635-006-1110 must be turned into
an ODFW office by the application deadline for renewal of a permit; and

(C) The permittee shall have lawfully landed at least 10 landings of at
least 5 mt each or landings totaling at least $40,000, based on ex-vessel
price of sardines into Oregon.

(D) The Commission may waive the landing requirements of section
(C) of this rule if it finds that failure to meet those requirements was due to
illness, injury, or circumstances beyond the control of the permit holder.
Final Orders shall be issued by the Commission and may be appealed as
provided in ORS 183.480 to 183.550.

(E) The Commission may waive the landing requirements of section
(C) of this rule due to unusual market conditions.

(2) An application for renewal in any limited entry fishery shall be
considered complete if it is legible, has all information requested in the
form, and is accompanied by the required fee in full. Any application which
is not complete shall be returned, and unless it is thereafter resubmitted and
deemed complete by January 31, the individual shall not be considered to
have applied for renewal in a timely manner.

(3) It is the responsibility of the permittee to ensure that an applica-
tion is complete and is filed in a timely manner. Failure of the Department
to return an application for incompleteness or of an individual to receive a
returned application shall not be grounds for treating the application as hav-

ing been filed in a timely and complete manner.
Stat. Auth.: ORS 506.119
Stats. Implemented: ORS 506.109, 506.129 & 508.921 - 508.941
Hist.: FWC 3-1996, f. 1-31-96, cert. ef. 2-1-96; FWC 64-1996, f. 11-13-96, cert. ef. 11-15-
96; DFW 92-1998, f. & cert. ef. 11-25-98; DFW 112-2003, f. & cert. ef. 11-14-03; DFW 137-
2005, f. 12-7-05, cert. ef. 1-1-06; DEW 139-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 23-2006,
f. & cert, ef, 4-21-06

Rule Caption: Additional Trout Harvest Opportunity During the
Shortened 2006 Recreational Fishing Season on Diamond Lake.
Adm. Order No.: DFW 24-2006(Temp)

Filed with Sec. of State: 4-25-2006

Certified to be Effective: 5-13-06 thru 10-31-06

Notice Publication Date:

Rules Amended: 635-016-0090

Subject: This rule will implement modifications to daily limits and
harvest length restrictions for trout in Diamond Lake taken after May
12, 2006. This rule also implements an earlier closure to fishing in
the lake than was previously published in the 2006 Oregon Sport
Fishing Regulations.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-016-0090
Inclusions and Modifications

(1) The 2006 Oregon Sport Fishing Regulations provide require-
ments for the Southwest Zone. However, additional regulations may be
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adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2006 Oregon Sport Fishing
Regulations.

(2) Diamond Lake is open April 22-May 12, 5 trout per day, 2 daily
limits in possession, 8-inch minimum length, only 1 trout over 20-inches in
length may be taken per day, per zone regulations.

(3) Diamond Lake is open May 13-Sept. 4, 20 trout per day, 2 daily
limits in possession. No harvest restrictions on trout length.

(4) Diamond Lake is closed after Sept. 4.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138 & 496.146

Stats. Implemented: ORS 496.162

Hist.: FWC 80-1993(Temp), f. 12-21-93, cert. ef. 1-1-94; FWC 82-1993, f. 12-22-93, cert. ef.
1-1-94; FWC 31-1994, f. 5-26-94, cert. ef. 6-20-94; FWC 79-1994(Temp), f. 10-21-94, cert.
ef. 7-22-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 34-1995, f. & cert. ef. 5-1-95;
FWC 57-1995(Temp), f. 7-3-95, cert. ef. 7-4-95; FWC 59-1995(Temp), f. 7-24-95, cert. ef.
8-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 82-1995(Temp), f. 9-29-95, cert. ef.
10-1-95; FWC 90-1995(Temp), f. 11-29-95, cert. ef. 1-1-96; FWC 20-1996, f. & cert. ef. 4-
29-96; FWC 52-1996, f. & cert. ef. 9-11-96; FWC 61-1996, f. & cert. ef. 10-9-96; FWC 72-
1996, f. 12-31-96, cert. ef. 1-1-97; FWC 73-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; FWC
5-1997, f. & cert. ef. 2-4-97; FWC 17-1997(Temp), f. 3-19-97, cert. ef. 4-1-97; FWC 32-
1997(Temp), f. & cert. ef. 5-23-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98; DFW 24-
1998(Temp), f. & cert. ef. 3-25-98 thru 9-15-98; DFW 34-1998, f. & cert. ef. 5-4-98; DFW
52-1998(Temp), f. 7-10-98, cert. ef. 7-11-98 thru 7-24-98; DFW 55-1998(Temp), f. & cert.
ef. 7-24-98 thru 12-31-98; DFW 70-1998, f. & cert. ef. 8-28-98; DFW 100-1998, f. 12-23-
98, cert. ef. 1-1-99; DFW 36-1999, f. & cert. ef. 5-20-99; DFW 96-1999, f. 12-27-99, cert.
ef. 1-1-00; DFW 48-2000(Temp), f. 8-14-00, cert. ef. 8-15-00 thru 12-31-00; DFW 83-
2000(Temp), f. 12-28-00, cert. ef. 1-1-01 thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-
1-01; DFW 8-2001, f. & cert. ef. 3-5-01; DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-
20-01; DFW 42-2001(Temp), f. 5-25-01, cert. ef. 5-29-01 thru 7-31-01; DFW 70-2001, f. &
cert. ef. 8-10-01; DFW 72-2001(Temp), f. 8-10-01, cert. ef. 8-16-01 thru 12-31-01; DFW 90-
2001(Temp), f. 9-14-01, cert. ef. 9-15-01 thru 12-31-01; DFW 97-2001(Temp), f. 10-4-01,
cert. ef. 11-1-01 thru 12-31-01; DFW 105-2001(Temp), f. 10-26-01, cert. ef. 11-1-01 thru 12-
31-01; DFW 122-2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-
31-01, cert. ef. 1-1-02; DFW 5-2002(Temp) f. 1-11-02 cert. ef. 1-12-02 thru 7-11-02; DFW
26-2002, f. & cert. ef. 3-21-02; DFW 37-2002, f. & cert. ef. 4-23-02; DFW 55-2002(Temp),
f. 5-28-02, cert. ef. 7-1-02 thru 11-31-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-20-02
thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-02);
DFW 124-2002(Temp), f. & cert. ef. 10-30-02 thru 12-31-02 (Suspended by DFW 125-
2002(Temp), f. 11-8-02, certe. ef. 11-9-2002); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03;
DFW 90-2003(Temp), f. 9-12-03 cert. ef. 9-13-03 thru 12-31-03; DFW 125-2003, f. 12-11-
03, cert. ef. 1-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 127-2004, f. 12-22-
04, cert. ef. 1-1-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 24-2006(Temp), f. 4-
25-06, cert. ef. 5-13-06 thru 10-31-06

Rule Caption: Adopt inseason actions implemented by the federal
government for commercial fisheries.

Adm. Order No.: DFW 25-2006(Temp)

Filed with Sec. of State: 4-28-2006

Certified to be Effective: 5-1-06 thru 10-27-06

Notice Publication Date:

Rules Amended: 635-004-0019

Rules Suspended: 635-004-0019(T)

Subject: The rule is needed to adopt inseason actions implemented
by the federal government for commercial fisheries including: adjust-
ment to chilipepper rockfish limited entry trawl; sablefish open
access cumulative trip limits; and gear restrictions in the limited entry
fixed gear and open access fisheries for “other flatfish.”

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-004-0019
Inclusions and Modifications

(1) OAR chapter 635, division 004, modifies or is in addition to pro-
visions contained in Code of Federal Regulations, Title 50, Part 660,
Subpart G, West Coast Groundfish Fisheries.

(2) The Code of Federal Regulations (CFR), Title 50, Part 660,
Subpart G, provides requirements for commercial groundfish fishing in
the Pacific Ocean off the Oregon coast. However, additional regulations
may be promulgated subsequently, and these supersede, to the extent of any
inconsistency, the Code of Federal Regulations.

(3) Notwithstanding the regulations as defined in OAR 635-004-
0018, the National Marine Fisheries Service (NMFS) by means of NMFS-
SEA-06-01, announced inseason management measures, effective March 1,
2006, including but not limited to adjusted Rockfish Conservation Area
(RCA) boundaries, commercial trip limit tables and darkblotched rockfish
optimal yield (OY).

(4) Notwithstanding the regulations as defined in OAR 635-004-
0018, the National Marine Fisheries Service (NMFS) by means of NMFS-
SEA-06-03, announced inseason management measures, effective May 1,
2006, including but not limited to adjustments to chilipepper rockfish lim-
ited entry trawl; sablefish open access trip limits; and gear restrictions in
the limited entry fixed gear and open access fisheries for “other flatfish.”
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[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 506.119

Stats. Implemented: ORS 506.109 & 506.129

Hist.: DFW 76-1999(Temp), f. 9-30-99, cert. ef. 10-1-99 thru 12-31-99; DFW 81-
1999(Temp), f. & cert. ef. 10-12-99 thru 12-31-99; DFW 98-1999, f. 12-27-99, cert. ef. 1-1-
00; DFW 23-2005(Temp), E. & cert. ef. 4-8-05 thru 10-4-05; DFW 30-2005(Temp), f. 4-29-
05, cert. ef. 5-1-05 thru 10-27-05; DFW 43-2005(Temp), f. & cert. ef. 5-13-05 thru 10-17-05;
DFW 68-2005(Temp), 6-30-05, cert. ef. 7-1-05 thru 12-27-05; DFW 114-2005(Temp), f. 9-
30-05, cert. ef. 10-1-05 thru 12-31-05; DFW 125-2005(Temp), f. & cert. ef. 10-19-05 thru
12-31-05; DFW 134-2005(Temp), f. & cert. ef. 11-30-05 thru 12-31-05; DFW 147-
2005(Temp), f. 12-28-05, cert. ef. 1-1-06 thru 6-28-06; DFW 8-2006(Temp), f. 2-28-06, cert.
ef. 3-1-06 thru 8-25-06; DFW 25-2006(Temp), f. 4-28-06, cert. ef. 5-1-06 thru 10-27-06

Rule Caption: Adopt salmon seasons for commercial and sport in
the Pacific Ocean, Columbia River & tributaries.

Adm. Order No.: DFW 26-2006(Temp)

Filed with Sec. of State: 4-20-2006

Certified to be Effective: 5-1-06 thru 10-27-06

Notice Publication Date:

Rules Amended: 635-003-0003, 635-003-0004, 635-003-0085, 635-
013-0003, 635-023-0128, 635-023-0130

Subject: Amend rules relating to commercial and sport salmon fish-
ing in the Pacific Ocean; sport salmon fishing in specific near-shore
ocean waters, bays and coastal streams; and sport salmon fishing in
the Columbia River and tributaries. Housekeeping and technical cor-
rections to the regulations may occur to ensure rule consistency.
Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-003-0003
Purpose and Scope

(1) The purpose of division 003 is to provide for management of com-
mercial salmon fisheries off the Oregon Coast over which the state has
jurisdiction.

(2) Division 003 incorporates into Oregon Administrative Rules, by
reference, the annual ocean troll salmon specifications and management
measures for 2006, included in the Pacific Fishery Management Council
— Adopted 2006, Ocean Salmon Management Measures and Impacts,
dated April 2006, and in addition to the extent they are consistent with
these rules, Code of Federal Regulations (CFR), Title 50, Part 660,
Subpart H (61FR34572, July 2, 1996, as amended to incorporate the
standards in the Pacific Fishery Management Council referenced docu-
ment). Therefore, persons must consult the Pacific Fishery Management
Council referenced document and Federal Regulations in addition to
division 003 to determine all applicable troll salmon fishing requirements.
A copy of the Pacific Fishery Management Council referenced docu-
ment and the Federal Regulations may be obtained by contacting Pacific
Council News at www.pcouncil.org or at 7700 NE Ambassador Place, Suite
200, Portland, OR 97220-1383.

(3) To the extent not preempted by Federal law, these regulations
apply within the State of Oregon’s Fisheries Conservation Zone (out to fifty

miles from shore).

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: FWC 29-1989, f. 4-28-89, cert. ef. 5-1-89; FWC 25-1994, f. & cert. ef. 5-2-94; FWC
20-1996, f. & cert. ef. 4-29-96; DFW 34-1998, f. & cert. ef. 5-4-98; DFW 31-1999, f. & cert.
ef. 5-3-99; DFW 38-2000, f. & cert. ef. 7-3-00; DFW 28-2001, f. & cert. ef. 5-1-01; DFW
37-2002, f. & cert. ef. 4-23-02; DFW 35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 32-2004, f.
4-22-04, cert. ef. 5-1-04; DFW 25-2005, f. & cert. ef. 4-15-05; DFW 26-2006(Temp), f. 4-
20-06, cert. ef. 5-1-06 thru 10-27-06

635-003-0004
Inclusions and Modifications

(1) OAR 635-003-0005 through 635-003-0076 modify or are in addi-
tion to provisions contained in Code of Federal Regulations, Title 50,
Part 660, Subpart H.

(2) The Code of Federal Regulations (CFR), Title 50, Part 660,
Subpart H, provides requirements for commercial salmon fishing in the
Pacific Ocean off the Oregon coast. However, additional regulations may
be promulgated subsequently, and these supersede, to the extent of any
inconsistency, the Code of Federal Regulations.

(3) This rule contains requirements which modify commercial salmon
fishing regulations off the Oregon coast. The following modifications are
organized in sections that apply to the ocean commercial salmon fishery in
general and within management zones established by the Pacific Fishery
Management Council and enacted by Federal Regulations (CFR, Title 50,
Part 660, Subpart H).

(4) General Requirements, Definitions, Restrictions or Exceptions:
Vessels prevented by unsafe weather conditions or mechanical problems

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

from meeting management area landing restrictions, must notify the U.S.
Coast Guard and receive acknowledgement of such notification prior to
leaving the area. Notification shall include the vessel name, port where
delivery will be made, approximate number of salmon (by species) on
board, and estimated time of arrival.

(5) South of Cape Falcon to Humbug Mountain:

(a) Closed for all salmon March 15-April 30;

(b) A triangular area offshore is open to the retention of all chinook
salmon consistent with seasons adopted by the Pacific Fishery Management
Council in adjacent waters, except that prior to August 1 only fin-clipped
chinook salmon may be retained in this area. This triangular area extends
from the green buoy approximately one-half mile offshore from the mouth
of Tillamook Bay northeasterly to Twin Rocks (45°35°49” N. lat.) and
southeasterly to Pyramid Rock (45°29°49” N. lat.).

(6) Humbug Mountain, Oregon, to Humboldt South Jetty: When the
fishery is closed north of the Oregon/California border and open to the
south, vessels with fish on board taken in the open area may request author-
ization to temporarily moor in Brookings, Oregon, prior to landing in
California. Such vessels shall first notify the Chetco River Coast Guard
Station via VHF Channel 22A between the hours of 0500 and 2200. Proper
notification shall include the vessel name, number of fish on board, and

estimated time of arrival.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: FWC 29-1989, f. 4-28-89, cert. ef. 5-1-89; FWC 42-1991, f. 4-29-91, cert. ef. 5-1-91;
FWC 25-1994, f. & cert. ef. 5-2-94; FWC 83-1994(Temp), f. 10-28-94, cert. ef. 11-1-94;
FWC 34-1995, f. & cert. ef. 5-1-95; FWC 40-1995(Temp), f. & cert. ef. 5-18-95; FWC 62-
1995(Temp), f. 7-27-95, cert. ef. 7-28-95; FWC 20-1996, f. & cert. ef. 4-29-96; FWC 26-
1996(Temp), f. 5-16-96, cert. ef. 5-17-96, FWC 31-1996(Temp), f. & cert. ef. 6-4-96; FWC
19-1997(Temp), f. 3-17-97, cert. ef. 4-15-97; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 33-
1997(Temp), f. & cert. ef. 5-28-97; FWC 44-1997(Temp), f. & cert. ef. 8-13-97; DFW 34-
1998, f. & cert. ef. 5-4-98; DFW 36-1998(Temp), f. 5-12-98, cert. ef. 5-13-98 thru 5-15-98;
DFW 38-1998(Temp), f & cert. ef. 5-15-98 thru 6-15-98; DFW 39-1998(Temp), f. 5-19-98,
cert. ef. 5-20-98 thru 5-23-98; DFW 44-1998(Temp), f. 6-1-98, cert. ef. 6-2-98 thru 6-4-98;
DFW 64-1998(Temp), f. 8-14-98, cert. ef. 8-15-98 thru 8-21-98; DFW 65-1998(Temp), f. &
cert. ef. 8-21-98 thru 8-31-98; DFW 20-1999(Temp), f. 3-29-99, cert. ef. 4-1-99 thru 4-30-
99; DFW 31-1999, f. & cert. ef. 5-3-99; DFW 16-2000(Temp), f. 3-31-00, cert. ef. 4-1-00
thru 4-30-00; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 45-2000(Temp), f. 8-10-00,
cert. ef. 8-11-00 thru 8-31-00; DFW 46-2000(Temp), f. 8-10-00, cert. ef. 8-10-00 thru 9-30-
00; DFW 49-2000(Temp), f. 8-17-00, cert. ef. 8-18-00 thru 9-30-00; DFW 56-2000(Temp),
f. 8-31-00, cert. ef. 9-1-00 thru 9-30-00; DFW 59-2000(Temp), f. & cert. ef. 9-6-00 thru 9-
30-00; DFW 73-2000(Temp), f. 10-26-00, cert. ef. 10-28-00 thru 11-1-00; DFW 28-2001, f.
& cert. ef. 5-1-01; DFW 48-2001(Temp), f. 6-14-01, cert. ef. 6-15-01 thru 6-30-01; DFW 58-
2001(Temp), f. 7-18-01, cert. ef. 7-20-01 thru 9-30-01; DFW 67-2001(Temp), f. 8-2-01, cert.
ef. 8-3-01 thru 9-30-01; DFW 69-2001(Temp), f. & cert. ef. 8-8-01 thru 9-30-01; DFW 74-
2001(Temp), f. & cert. ef. 8-17-01 thru 9-30-01; DFW 83-2001(Temp), f. 8-30-01, cert. ef.
8-31-01 thru 9-30-01; DFW 22-2002(Temp), f. 3-19-02, cert. ef. 3-20-02 thru 4-30-02; DFW
37-2002, f. & cert. ef. 4-23-02; DFW 58-2002(Temp), f. 6-6-02, cert. ef. 6-7-02 thru 6-30-
02; DFW 65-2002(Temp), 6-27-02, cert. ef. 7-1-02 thru 12-27-02; DFW 72-2002(Temp), f.
7-11-02 cert. ef. 7-12-02 thru 12-31-02; DFW 76-2002(Temp), f. 7-25-02, cert. ef. 7-26-02
thru 12-31-02; DFW 77-2002(Temp), f. & cert. ef. 7-26-02 thru 12-31-02; DFW 84-
2002(Temp), f. 8-8-02, cert. ef. 8-9-02 thru 12-31-02; DFW 86-2002(Temp), f. & cert. ef. 8-
9-02 thru 12-31-02; DFW 92-2002(Temp), f. & cert. ef. 8-22-02 thru 12-31-02; DFW 101-
2002(Temp), f. & cert. ef. 9-9-02 thru 12-31-02; DFW 111-2002(Temp), f. 10-8-02, cert. ef.
10-14-02 thru 12-31-02; DFW 18-2003(Temp) f. 2-28-03, cert. ef. 3-1-03 thru 4-30-03; DFW
35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 47-2003(Temp), f. 6-5-03, cert. ef. 6-6-03 thru 6-
30-03; Administrative correction, 2-18-05; DFW 10-2005(Temp), f. 3-2-05, cert. ef. 3-15-05
thru 4-30-05; DFW 17-2005(Temp), f. & cert. ef. 3-15-05 thru 4-15-05; DFW 25-2005, f. &
cert. ef. 4-15-05; DFW 13-2006(Temp), f. 3-14-06, cert. ef. 3-15-06 thru 4-30-06; DFW 26-
2006(Temp), f. 4-20-06, cert. ef. 5-1-06 thru 10-27-06

635-003-0085
Extended Commercial Seasons

In addition to the open seasons prescribed in OAR 635-003-0003
there are open seasons for chinook salmon as follows:

(1) Chetco River Ocean Terminal Area — from October 13 through
the earlier of a 1,000 chinook quota or November 3 in the area described in
section (1)(a) of this rule:

(a) The open area is all Pacific Ocean waters inside an area south of
the north shore of Twin Rocks (N. Lat. 42°05°36”) to the Oregon/California
border (N. Lat. 41°59°47”) and seaward three nautical miles offshore;

(b) During the season described in this section (1) it is unlawful to
take chinook salmon less than 26 inches in total length; it is unlawful to use
barbed hooks or to fish more than four spreads per line; it is unlawful to
make more than one landing of chinook per day; and it is unlawful to have
in possession or to land more than 25 chinook per day taken in this fishery.
Landings are restricted to Brookings.

(2) Elk River Ocean Terminal Area — from October | through
December 15 in the area described in section (2)(a) of this rule:

(a) The open area is all Pacific Ocean waters inside an area south of
Cape Blanco (42°50°20” N. Lat.) and north of Humbug Mountain
(42°40°30” N. Lat.) and seaward three nautical miles offshore;

(b) During the season described in this section (2), it is unlawful to
take chinook salmon less than 26 inches in total length; it is unlawful to use
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barbed hooks or to fish more than four spreads per line; and landings are
restricted to Port Orford.

(3) Tillamook Bay Ocean Terminal Area — from November 1
through November 15 in the area described in section (3)(a) of this rule:

(a) The open area is all Pacific Ocean waters inside an area between
Pyramid Rock (44°29°45” N. Lat.) and Twin Rocks (45°35°49” N. Lat.) and
seaward three nautical miles offshore;

(b) During the season described in this section (3), it is unlawful to
take chinook salmon less than 26 inches in total length and it is unlawful to

use barbed hooks or fish more than four spreads per line.

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: FWC 48-1984(Temp), f. & ef. 8-31-84; 57-1984(Temp), f. & ef. 9-15-84; FWC 59-
1986(Temp), f. & ef. 9-19-86; FWC 106-1992(Temp), f. 10-8-92, cert. ef. 10-24-92; FWC
111-1992(Temp), . 10-26-92, cert. ef. 10-27-92; FWC 62-1993, f. & cert. ef. 10-1-93; FWC
56-1994, f. 8-30-94, cert. ef. 9-1-94; FWC 80-1994(Temp), f. 10-25-94, cert. ef. 10-26-94;
FWC 82-1994(Temp), f. 10-28-94, cert. ef. 10-30-94; FWC 81-1995, f. 9-29-95, cert. ef. 10-
1-95; FWC 85-1995(Temp), f. & cert. ef. 10-20-95; FWC 56-1996, f. 9-27-96, cert. ef. 10-1-
96; FWC 30-1997, f. & cert. ef. 5-5-97; FWC 66-1997(Temp), f. 10-24-97, cert. ef. 10-26-
97; FWC 67-1997(Temp), f. 10-28-97, cert. ef. 10-29-97; DFW 34-1998, f. & cert. ef. 5-4-
98; DFW 31-1999, f. & cert. ef. 5-3-99; DFW 24-2000, f. 4-28-00, cert. ef. 5-1-00; DFW 28-
2001, f. & cert. ef. 5-1-01; DFW 35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 26-2006(Temp),
f. 4-20-06, cert. ef. 5-1-06 thru 10-27-06

635-013-0003
Purpose and Scope

(1) The purpose of division 013 is to provide for management of sport
salmon fisheries off the Oregon Coast over which the State has jurisdiction.

(2) This rule incorporates by reference, the annual ocean sport salmon
specifications and management measures for 2006, included in the Pacific
Fishery Management Council — Adopted 2006 Ocean Salmon
Management Measures and Impacts, dated April 2006, and in addition
to the extent they are consistent with these rules, Code of Federal
Regulations (CFR), Title 50, Part 660, Subparts A and H.

(3) This rule also incorporates by reference the 2006 Oregon Sport
Fishing Regulations.

(4) A copy of the Pacific Fishery Management Council referenced
document and the Federal Regulations may be obtained by contacting
Pacific Council News at www.pcouncil.org or at 7700 NE Ambassador
Place, Suite 200, Portland, OR 97220-1383.

(5) To the extent not preempted by Federal law, these regulations
apply within the State of Oregon’s Fisheries Conservation Zone (out to fifty

miles from shore).
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162 & 506.129
Hist.: FWC 44-1984(Temp), f. & ef. 8-23-84; FWC 29-1989, f. 4-28-89, cert. ef. 5-1-89;
FWC 52-1989(Temp), f. & cert. ef. 7-28-89; FWC 37-1990, f. & cert. ef. 5-1-90; FWC 31-
1992, f. 4-29-92, cert. ef. 5-1-92; FWC 25-1994, f. & cert. ef. 5-2-94; FWC 34-1995, f. &
cert. ef. 5-1-95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-95; FWC 20-1996, f. & cert. ef. 4-29-
96; FWC 72-1996, f. 12-21-96, cert. ef. 1-1-97; FWC 75-1997, f. 12-31-97, cert. ef. 1-1-98;
DFW 34-1998, f. & cert. ef. 5-4-98; DFW 100-1998, f. 12-23-98, cert. ef. 1-1-99; DFW 31-
1999, f. & cert. ef. 5-3-99; DFW 38-2000, f. & cert. ef. 7-3-00; DFW 1-2001, f. 1-25-01, cert.
ef. 2-1-01; DFW 28-2001, f. & cert. ef. 5-1-01; DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03;
DFW 35-2003, f. 4-30-03, cert. ef. 5-1-03; DFW 125-2003, f. 12-11-03, cert. ef. 1-1-04;
DFW 32-2004, f. 4-22-04, cert. ef. 5-1-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05;
DFW 25-2005, f. & cert. ef. 4-15-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06; DFW 26-
2006(Temp), f. 4-20-06, cert. ef. 5-1-06 thru 10-27-06

635-023-0128
Summer Sport Fishery

(1) Notwithstanding, all other specifications and restrictions as out-
lined in the current 2006 Oregon Sport Fishing Regulations, the following
conditions apply:

(2) Effective June 16 through July 31, 2006, the mainstem Columbia
River from a line projected from Rocky Point on the Washington bank
through Red Buoy 44 to the navigation light at Tongue Point on the Oregon
bank upstream to the Oregon/Washington border above McNary Dam is
open to the retention of adult and jack Chinook salmon.

(3) The daily bag limit for adult salmon and steelhead is two fish.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 52-2005(Temp), f. 6-3-05, cert. ef.
6-16-05 thru 7-31-05; DFW 64-2005(Temp), f. 6-30-05, cert. ef. 7-1-05 thru 7-31-05;
Administrative correction 8-17-05; DFW 26-2006(Temp), f. 4-20-06, cert. ef. 5-1-06 thru 10-
27-06

635-023-0130
Fall Sport Fishery

The 2006 Oregon Sport Fishing Regulations provide requirements
for the Columbia River Zone and the Snake River Zone. However, addi-
tional regulations may be adopted in this rule division from time to time,
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and, to the extent of any inconsistency, they supersede the 2006 Oregon
Sport Fishing Regulations.

(1) Notwithstanding, all other specifications and restrictions as out-
lined in the current 2006 Oregon Sport Fishing Regulations, the following
conditions apply:

(2) Effective August 1 through December 31, 2006, in the mainstem
Columbia River from a north-south line through Buoy 10 upstream to a line
projected from Rocky Point on the Washington bank through Red Buoy 44
to the navigation light at Tongue Point on the Oregon bank the bag limit is
two salmon per day of which only one may be a chinook.

(3) Effective August 1 through December 31, 2006, in the mainstem
Columbia River from a line projected from Rocky Point on the Washington
bank through Red Buoy 44 to the navigation light at Tongue Point on the
Oregon bank upstream to Bonneville Dam the bag limit for adult salmon

and steelhead is two fish of which only one may be a chinook.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 496.138, 496.146 & 506.119
Stats. Implemented: ORS 496.162 & 506.129
Hist.: DFW 32-2004, f. 4-22-04, cert. ef. 5-1-04; DFW 92-2004(Temp), f. 9-2-04 cert. ef. 9-
6-04 thru 12-31-04; DFW 96-2004(Temp), f. 9-20-04, cert. ef. 9-30-04 thru 12-31-04; DFW
117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 25-2005, f. & cert. ef. 4-15-05; DFW 84-
2005(Temp), f. & cert. ef. 8-1-05 thru 12-31-05; DFW 108-2005(Temp), f. 9-15-05, cert. ef.
9-17-05 thru 12-31-05; DFW 112-2005(Temp), f. 9-28-05, cert. ef. 9-30-05 thru 12-31-05;
DFW 123-2005(Temp), f. 10-18-05, cert. ef. 10-20-05 thru 12-31-05; DFW 136-2005, f. 12-
7-05, cert. ef. 1-1-06; DFW 26-2006(Temp), f. 4-20-06, cert. ef. 5-1-06 thru 10-27-06

Rule Caption: Retention of fin-clipped salmon and steelhead, and
shad allowed from Tower Island power lines to McNary Dam.
Adm. Order No.: DFW 27-2006(Temp)

Filed with Sec. of State: 5-12-2006

Certified to be Effective: 5-13-06 thru 6-15-06

Notice Publication Date:

Rules Amended: 635-023-0125

Subject: The rule opens the Columbia River Spring sport fishery for
adipose fin-clipped salmon, adipose fin-clipped steelhead, and shad
from the Tower island power lines upstream to McNary Dam and on
the Oregon Bank between Bonneville Dam and the Tower Island
power lines from May 13, 2006 through June 15, 2006.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-023-0125
Spring Sport Fishery

(1) The 2006 Oregon Sport Fishing Regulations provide require-
ments for the Columbia River Zone and the Snake River Zone. However,
additional regulations may be adopted in this rule division from time to
time, and, to the extent of any inconsistency, they supersede the 2006
Oregon Sport Fishing Regulations.

(2) The Columbia River is closed to angling for salmon, steelhead and
shad effective 12:01 AM April 14, 2006 through May 15, 2006 from the
mouth at Buoy 10 upstream to the I-5 Bridge. The Columbia River opens
effective 12:01 AM May 13, through 11:59 PM Thursday June 15, 2006
from the Tower Island power lines upstream to McNary Dam plus the
Oregon bank between Bonneville Dam and the Tower Island power lines
with the following restrictions:

(a) Adipose fin-clipped chinook salmon, adipose fin-clipped steel-
head and shad may be retained.

(b) All non-adipose fin-clipped chinook salmon and non-adipose fin-
clipped steelhead must be released immediately unharmed.

(c) Catch limits of two adult salmon or steelhead and five jacks per
day are in effect as per permanent regulations.

(3) Effective February 15, 2006 through May 15, 2006, in the main-
stem Columbia River upstream of the Rocky Point/Tongue Point line it is
unlawful when fishing from vessels which are less than 30 feet in length,
substantiated by Coast Guard documentation or Marine Board Registration,
to totally remove from the water any salmon or steelhead required to be
released.

(4) Tt is unlawful to continue to angle for jack salmon after retaining
a limit of adult salmon or steelhead.

(5) All other specifications and restrictions as outlined in the current
2006 Oregon Sport Fishing Regulations apply.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: ORS 496.162 & 506.129

Hist.: DFW 11-2004, f. & cert. ef. 2-13-04; DFW 17-2004(Temp), f. & cert. ef. 3-10-04 thru
7-31-04; DFW 29-2004(Temp), f. 4-15-04, cert. ef. 4-22-04 thru 7-31-04; DFW 30-
2004(Temp), f. 4-21-04, cert. ef. 4-22-04 thru 7-31-04; DFW 36-2004(Temp), f. 4-29-04,
cert. ef. 5-1-04 thru 7-31-04; DFW 39-2004(Temp), f. 5-5-04, cert.ef. 5-6-04 thru 7-31-04;
DFW 44-2004(Temp), f. 5-17-04, cert. ef. 5-20-04 thru 7-31-04; DFW 51-2004(Temp), f. 6-
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9-04, cert. ef. 6-16-04 thru 7-31-04; Administrative correction 8-19-04; DFW 117-2004, f.
12-13-04, cert. ef. 1-1-05; DFW 6-2005, f. & cert. ef. 2-14-05; DFW 27-2005(Temp), f. &
cert. ef. 4-20-05 thru 6-15-05; DFW 35-2005(Temp), f. 5-4-05, cert. ef. 5-5-05 thru 10-16-
05; DFW 38-2005(Temp), f. & cert. ef. 5-10-05 thru 10-16-05; DFW 44-2005(Temp), f. 5-
17-05, cert. ef. 5-22-05 thru 10-16-05; DFW 51-2005(Temp), f. 6-3-05, cert. ef. 6-4-05 thru
7-31-05; Administrative correction 11-18-05; DFW 136-2005, f. 12-7-05, cert. ef. 1-1-06;
DFW 5-20006, f. & cert. ef. 2-15-06; DFW 21-2006(Temp), f. 4-13-06, cert. ef. 4-14-06 thru
5-15-06; DFW 27-2006(Temp), f. 5-12-06, cert. ef. 5-13-06 thru 6-15-06

Rule Caption: Partial closure of the Umatilla River to angling for
spring Chinook salmon.

Adm. Order No.: DFW 28-2006(Temp)

Filed with Sec. of State: 5-15-2006

Certified to be Effective: 5-15-06 thru 6-30-06

Notice Publication Date:

Rules Amended: 635-019-0090

Subject: Amends rule to implement partial closure of the Umatilla
River to angling for spring chinook salmon effective 11:59 PM May
15, 2006 through June 30, 2006.

Rules Coordinator: Casaria Tuttle—(503) 947-6033

635-019-0090
Inclusions and Modifications

(1) The 2006 Oregon Sport Fishing Regulations provide require-
ments for the Northeast Zone. However, additional regulations may be
adopted in this rule division from time to time and to the extent of any
inconsistency, they supersede the 2006 Oregon Sport Fishing
Regulations.

(2) The Umatilla River from Highway 730 Bridge upstream to the
reservation boundary located upstream from Highway 11 Bridge at
Pendleton is closed to angling for spring chinook salmon effective 11:59
p.m., May 15, 2006 through June 30, 2006.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 496.138, 496.146 & 506.119

Stats. Implemented: 496.162 & 506.129

Hist.: FWC 82-1993, f. 12-22-93, cert. ef. 1-1-94; FWC 57-1994(Temp), f. 8-30-94, cert. ef.

10-1-94; FWC 22-1995, f. 3-7-95, cert. ef. 3-10-95; FWC 70-1995, f. 8-29-95, cert. ef. 9-1-

95; FWC 77-1995, f. 9-13-95, cert. ef. 1-1-96; FWC 27-1996(Temp), f. 5-24-96, cert. ef. 5-

25-96; FWC 57-1996(Temp), f. 9-27-96, cert. ef. 10-1-96; FWC 72-1996, f. 12-31-96, cert.

ef. 1-1-97; FWC 26-1997(Temp), f. 4-23-97, cert. ef. 5-17-97; FWC 75-1997, f. 12-31-97,

cert. ef. 1-1-98; DFW 13-1998(Temp), f. & cert. ef. 2-26-98 thru 4-15-98; DFW 100-1998,

f. 12-23-98, cert. ef. 1-1-99; DFW 5-1999(Temp), f. 2-5-99, cert. ef. 2-6-99 thru 2-19-99;

DFW 8-1999(Temp), f. & cert. ef. 2-23-99 thru 4-15-99; DFW 37-1999(Temp), f. 5-24-99,

cert. ef. 5-29-99 thru 6-5-99; DFW 43-1999(Temp), f. & cert. ef. 6-10-99 thru 6-13-99; DFW

45-1999(Temp), f. & cert. ef. 6-14-99 thru 6-20-99; DFW 96-1999, f. 12-27-99, cert. ef. 1-1-

00; DFW 17-2000(Temp), f. 4-10-00, cert. ef. 4-16-00 thru 6-30-00; DFW 64-2000(Temp),

f. 9-21-00, cert. ef. 9-22-00 thru 3-20-01; DFW 83-2000(Temp), f. 12-28-00, cert. ef. 1-1-01

thru 1-31-01; DFW 1-2001, f. 1-25-01, cert. ef. 2-1-01; DFW 5-2001(Temp), f. 2-22-01, cert.

ef. 2-24-01 thru 4-15-01; DFW 39-2001(Temp) f. 5-23-01, cert. ef. 5-26-01 thru 7-1-01;

DFW 40-2001(Temp) f. & cert. ef. 5-24-01 thru 11-20-01; DFW 45-2001(Temp), f. 6-1-01,

cert. ef. 6-2-01 thru 7-31-01; DFW 49-2001(Temp), f. 6-19-01, cert. ef. 6-22-01 thru 7-31-

01; DFW 70-2001, f. & cert. ef. 8-10-01; DFW 71-2001(Temp), f. 8-10-01, cert. ef. 9-1-01

thru 12-31-01; DFW 96-2001(Temp), f. 10-4-01, cert. ef. 12-1-01 thru 12-31-01; DFW 122-

2001(Temp), f. & cert. ef. 12-31-01 thru 5-31-02; DFW 123-2001, f. 12-31-01, cert. ef. 1-1-

02; DFW 26-2002, f. & cert. ef. 3-21-02; DFW 52-2002(Temp), f. 5-22-02, cert. ef. 5-26-02

thru 7-1-02; DFW 53-2002(Temp), f. 5-24-02, cert. ef. 5-26-02 thru 7-1-02; DFW 57-

2002(Temp), f. & cert. ef. 5-30-02 thru 7-1-02; DFW 91-2002(Temp) f. 8-19-02, cert. ef 8-

20-02 thru 11-1-02 (Suspended by DFW 101-2002(Temp), f. & cert. ef. 10-3-02 thru 11-1-

02); DFW 130-2002, f. 11-21-02, cert. ef. 1-1-03; DFW 44-2003(Temp), f. 5-23-03, cert. ef.

5-28-03 thru 7-1-03; DFW 48-2003(Temp), f. & cert. ef. 6-5-03 thru 7-1-03; DFW 125-2003,

f. 12-11-03, cert. ef. 1-1-04; DFW 40-2004(Temp), f. 5-7-04, cert. ef. 5-13-04 thru 7-1-04;

DFW 46-2004(Temp), f. 5-21-04, cert. ef. 5-22-04 thru 7-1-04; DFW 55-2004(Temp), f. 6-

16-04, cert. ef. 6-19-04 thru 7-5-04; DFW 117-2004, f. 12-13-04, cert. ef. 1-1-05; DFW 42-

2005(Temp), f. & cert. ef. 5-13-05 thru 9-1-05; DFW 61-2005(Temp), f. 6-22-05, cert. ef. 6-

25-05 thru 7-4-05; Administrative correction 7-20-05; DFW 99-2005(Temp), f. 8-24-05, cert.

ef. 8-26-05 thru 9-30-05; Administrative correction 10-19-05; DFW 136-2005, f. 12-7-05,

cert. ef. 1-1-06; DFW 28-2006(Temp), f. & cert. ef. 5-15-06 thru 6-30-06

Department of Forestry
Chapter 629

Rule Caption: Lowers interest rate for repaying Forest Resource
Trust funds by landowner.

Adm. Order No.: DOF 4-2006(Temp)

Filed with Sec. of State: 5-2-2006

Certified to be Effective: 5-2-06 thru 10-28-06

Notice Publication Date:

Rules Amended: 629-022-0320

Subject: The proposed rule lowers the interest rate for repayment of
Forest Resource Trust Funds from 6.8 percent to 4.6 percent, based
on the projected interest rate paid on 30-year U.S. government bonds,
as of midday, January 3, 2006.

Rules Coordinator: Gayle Birch—(503) 945-7210
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629-022-0320
Interest Rate

(1) With the advice of the Resource Trust Advisory Committee and
the State Forester, the Board of Forestry shall set the interest rate periodi-
cally, based on projected interest rates paid on 30 year U.S. government
bonds.

(2) The Board of Forestry may adjust the interest rate for:

(a) Measurable public benefits that result from projects funded by the
trust, such as job creation, tax revenue, increased timber supply and envi-
ronmental restoration; or

(b) Demand for trust funds.

(3) The interest rate is 4.6%.

(4) The interest rate shall be fixed when the contract is executed and

shall not change during the life of the contract.
Stat. Auth.: ORS 526.700 - 526.730, 526.745 & 527.745
Stats. Implemented: ORS 526.700 - 526.775
Hist.: FB 4-1994, f. & cert. ef. 8-3-94; DOF 4-2006(Temp), f. & cert. ef. 5-2-06 thru 10-28-
06

Rule Caption: Requires a preliminary certificate application fee
used to administer the Underproductive Forestland Tax Credit
program.

Adm. Order No.: DOF 5-2006

Filed with Sec. of State: 5-2-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 3-1-06

Rules Amended: 629-023-0410, 629-023-0420, 629-023-0430, 629-
023-0440, 629-023-0450, 629-023-0460, 629-023-0490

Rules Repealed: 629-023-0410(T), 629-023-0420(T), 629-023-
0430(T), 629-023-0440(T), 629-023-0450(T), 629-023-0460(T),
629-023-0490(T)

Subject: Amends the rules for the Underproductive Forestland Con-
version Tax Credit consistent with the 2005 Legislative Assembly
HB 2122 amending the governing statute 315.106. HB 2122 requires
an application fee for filing a written request for a preliminary cer-
tificate. Fees collected will fund the Oregon Department of
Forestry’s administration of the reforestation tax credit program.
Repeals temporary rules filed January 3, 2006. Amended rules were
sent to legislators, stakeholders and those on agency’s mailing list.
The last day for comment was March 22, 2006. No comments were
received. No hearing was conducted or requested.

Rules Coordinator: Gayle Birch—(503) 945-7210

629-023-0410
Purpose of the Rules

(1) Under ORS 315.104 certain taxpayers may claim a tax credit for
50 percent of the reasonable costs of forestation of underproductive com-
mercial forestland.

(2) Under ORS 315.106 the State Forester will establish and collect a
tax credit application fee for the administration of the reforestation tax
credit program.

(3) The purposes of administrative rules 629-023-0410 to 629-023-
0490 are to establish fees for the administration of the program, to clarify
administration of the tax credit by the State Forester and to define an appli-
cant’s appeal rights under this credit.

(4) The State Forester may periodically change the tax credit applica-
tion fee so that revenue generated by the fee will be adequate to recover the
costs to administer the tax credit program.

(5) The State Forester will make available a copy of the fee schedule

upon request by a taxpayer.
Stat. Auth.: ORS 315 & 526
Stats. Implemented: ORS 315.104 & 315.106
Hist.: FB 5-1980, f. & ef. 3-5-80; FB 8-1982, f. & ef. 9-10-82; FB 2-1986, f. & ef. 1-10-86;
FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, f. 7-9-96, cert. ef. 7-15-96; DOF 4-2002 f. &
cert. ef. 6-18-02; DOF 1-2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-2006, f. 5-
2-06, cert. ef. 6-1-06

629-023-0420
Definitions

(1) “Appropriate sites” means those sites capable of producing a com-
mercial hardwood or softwood stand which meet the definition of commer-
cial forestland and are planted with suitable forest tree species.

(2) “Commercial forestland” means land for which a primary use is
the growing and harvesting of forest tree species.
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(3) “Forest tree species” means those species that are ecologically
suited to the planting site, capable of producing commercial forest prod-
ucts, and marketable in the future as determined by the State Forester.

(4) “Hardwood harvests conducted for the purpose of converting
underproductive forestland”” means the harvest of an area occupied by a low
volume and low value stand in which significant commercial harvest of for-
est tree species is not possible as defined in OAR 629-023-0440(2), or the
landowner can demonstrate that the stand is or was unmerchantable by
showing a negative economic return.

(5) “Negative economic return” means the costs that result from the
harvest, such as logging, taxation and reforestation costs, exceed the mar-
ket value received or to be received.

(6) “Project Costs” mean costs paid by the taxpayer to afforest under-
productive forestland. The tax credit application fee is not a project cost.

(7) “Reasonable costs” mean:

(a) Costs that a prudent person in the field of forestry would be will-
ing to pay for a product or service; and

(A) Are competitive; and

(B) Associated with generally accepted practices listed in OAR 629-
023-0440(3)—(9); or

(b) Costs that are otherwise approved by the State Forester.

(8) “Reasons beyond the control of the taxpayer” means:

(a) Natural disaster including fire, flood, landslides, unusual weather
conditions, and other natural incidents as determined by the State Forester;
or

(b) The forest is not established even though the project was com-
pleted in accordance with the specifications of OAR 629-023-0440 as
determined by the State Forester.

(9) “Reasons under the control of the taxpayer” means the reforesta-
tion project was not completed in accordance with the specifications of
OAR 629-023-0440 as determined by the State Forester.

(10) “Tax credit application fee” means a nonrefundable fee which
must be paid by the taxpayer at the time the written request for preliminary

certificate is filed with the State Forester.
Stat. Auth.: ORS 526
Stats. Implemented: ORS 315.104 & 315.106
Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, f. 7-9-96, cert. ef. 7-15-96; DOF 4-2002
f. & cert. ef. 6-18-02; DOF 1-2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-2006,
f. 5-2-06, cert. ef. 6-1-06

629-023-0430
Eligible Project Costs

Forestation project and plantation establishment costs incurred by the
taxpayer to forest underproductive forestland may include labor (does not
include labor performed by the taxpayer), supervision, material, and equip-
ment operating costs for the following:

(1) Site preparation;

(2) Planting, or with State Forester approval, seeding;

(3) Release;

(4) Moisture conservation;

(5) Erosion control;

(6) Animal damage control.

Stat. Auth.: ORS 526

Stats. Implemented: ORS 315.104 & 315.106

Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, . 7-9-96, cert. ef. 7-15-96; DOF 4-2002
f. & cert. ef. 6-18-02; DOF 1-2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-2006,
f. 5-2-06, cert. ef. 6-1-06

629-023-0440
Standards and Specifications

To qualify for a credit, the State Forester must determine that the
forestland, prior harvest, and project comply with the following standards
and specifications:

(1) Forestland must be capable of producing at least 20 cubic feet of
wood fiber per acre at culmination of mean annual increment. Site produc-
tivity can be determined directly by tree growth and stocking measurements
within the operation area, or determined indirectly using applicable USDA
Natural Resources Conservation Service soil survey information, USDA
Forest Service plant association guides, Oregon Department of Revenue
western Oregon site class maps, or other sources.

(2) Prior to harvest the area contains no more than an allowable aver-
age of 80 square feet of basal area per acre. Measurable trees are those soft-
wood species, 6 inches dbh and larger, and hardwood species, 11 inches and
larger. Conifers may amount to no more than 50 percent of the allowable
basal area.

(3) Site Preparation. The planting spot for each tree must be free from
competing vegetation and slash. This may be accomplished by:

(a) Bulldozing, plowing, discing, mulching, or scalping;

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

(b) Hand slashing;

(c) Aerial or ground application of various chemicals;

(d) Controlled burning;

(e) Any combination of above.

(4) Planting Stock. Seedlings must be from a seed source and eleva-
tion compatible with the planting area. The seedling size, stem caliper, and
root to top ratio must be suited to the project site.

(5) Planting Operations. Planting operations must be conducted as
follows:

(a) Seedlings must be planted at the same depth as they were in the
nursery seed bed with roots straight in the soil;

(b) The planting may be with any forest tree species as defined in
OAR 629-023-0420(3), or as approved in a plan for an alternate practice
with the State Forester;

(c) The planting may occur any time the trees are dormant and the
ground is not frozen, snow covered, or extremely dry.

(6) Release. The taxpayer must use all measures necessary to control
competing vegetation to insure survival of the seedlings.

(7) Moisture Conservation. The taxpayer must use all measures nec-
essary to control loss of moisture and increase the chance of survival of the
seedlings. This may include a combination of cultivation, mulching, or the
use of chemicals.

(8) Erosion Control. When necessary the taxpayer must use water bar-
ring, contour cultivation practices, or other methods to prevent erosion.

(9) Animal Damage Control. When necessary the taxpayer must use
treated planting stock, grass control, repellents, protective casings or other
approved methods to control animal damage.

(10) The taxpayer has paid the tax credit application fee to the State
Forester.

(11) Project costs are reasonable and must be $500 or more after
deducting all financial assistance received from any federal, state or other
incentive program. The tax credit application fee is not a project cost and is

not included in the calculation of the tax credit.
Stat. Auth.: ORS 526
Stats. Implemented: ORS 315.104 & 315.106
Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, f. 7-9-96, cert. ef. 7-15-96; DOF 1-
2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-2006, f. 5-2-06, cert. ef. 6-1-06

629-023-0450
Preliminary Certificate Issuance

(1) The project is completed when the minimum number of well-dis-
tributed seedlings has been satisfactorily planted. The minimum number
required under this section is the same as required under the reforestation
rules of the Oregon Forest Practices Act.

(2) The preliminary credit application submitted to the State Forester
by the taxpayer must include:

(a) Payment of the tax credit application fee;

(b) A project map;

(c) The tax year (the year the trees were planted) for which the credit
is claimed;

(d) Whether claimant status is as an individual, partnership, or corpo-
ration;

(e) The applicant’s name, address, social security number or employ-
er identification number;

(f) The legal description of the property; county;

(g) The number of acres eligible for tax credit;

(h) The approximate date the project was completed;

(i) The amount of federal or state cost share or other incentive pro-
gram funds received; and

(j) The taxpayer’s reasonable eligible project costs.

(3) The tax credit claimed on the preliminary certificate may be
retained by the taxpayer in the event that a new forest is not established
when all of the following conditions exist:

(a) The taxpayer made a reasonable effort to meet the project specifi-
cations of OAR 629-023-0440;

(b) The reasons the new forest is not established are beyond the con-
trol of the taxpayer;

(c) The measures performed by the taxpayer would normally have

resulted in establishing the minimum number of trees per acre.
Stat. Auth.: ORS 526
Stats. Implemented: ORS 315.104 & 315.106
Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, f. 7-9-96, cert. ef. 7-15-96; DOF 4-2002
f. & cert. ef. 6-18-02; DOF 1-2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-2006,
f. 5-2-06, cert. ef. 6-1-06
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629-023-0460
Final Certificate Issuance

The State Forester will issue a final certificate when the new forest is
established.

(1) The forest is established when at least the minimum number of
seedlings as required in OAR 629-023-0450 have survived two or more
growing seasons and are free to grow without severe competition from
other vegetation.

(2) The final credit application submitted to the State Forester by the
taxpayer will include:

(a) The tax year for which the credit is claimed;

(b) The number of acres where additional treatment was needed to
establish the new forest;

(c) The date the additional treatment was completed;

(d) The amount of federal or state cost share or other incentive pro-
gram funds received; and

(e) The taxpayer’s reasonable eligible project costs.

(3) A final certificate will not be issued when the new forest is not
established due to reasons beyond the control of the taxpayer. In such a sit-
uation, the taxpayer may requalify for a tax credit in the same manner as a

new applicant.
Stat. Auth.: ORS 526
Stats. Implemented: ORS 315.104 & 315.106
Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, f. 7-9-96, cert. ef. 7-15-96; DOF 4-2002
f. & cert. ef. 6-18-02; DOF 1-2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-2006,
f. 5-2-06, cert. ef. 6-1-06

629-023-0490
Appeal Rights

A person who wishes to appeal a decision made by the State Forester
regarding this credit will use the following procedure:

(1) Person must notify the Department of Forestry field representative
in writing that they disagree with the decision and explain why they dis-
agree.

(2) If an impasse exists with the field representative, the person may
write the department’s Forest Tax Programs Manager in Salem, within 90
days of the field representative’s determination, requesting an appeal to the
Board of Forestry stating the basis for the appeal. The appeal is filed when
it is received in the Forest Tax Programs Manager’s office. Nothing in this
rule precludes the manager from disposing of a controversy by informal
conference. Appeals are made to the Board of Forestry using the Model
Rules of Procedure under the Administrative Procedure Act. Under these
rules the person will be provided a contested case hearing by a hearings
officer, whose findings are forwarded to the Board of Forestry for review
and action.

(3) If the person wishes to appeal the decision of the Board of
Forestry, an appeal must be taken to the Oregon Tax Court within 60 days

of the Board’s action.
Stat. Auth.: ORS 526
Stats. Implemented: ORS 315.104 & 315.106
Hist.: FB 9-1990, f. & cert. ef. 10-25-90; FB 6-1996, f. 7-9-96, cert. ef. 7-15-96; DOF 1-
2006(Temp), f. & cert. ef. 1-3-06 thru 6-29-06; DOF 5-2006, f. 5-2-06, cert. ef. 6-1-06

Rule Caption: Liability of forestland owner or operator further
defined.

Adm. Order No.: DOF 6-2006

Filed with Sec. of State: 5-9-2006

Certified to be Effective: 5-9-06

Notice Publication Date: 2-1-06

Rules Adopted: 629-042-0100

Subject: The rule provides guidance to the application of ORS
477.120 with regard to the liability of owners and operators when a
fire occurs as the result of an operation or burning of forestland. The
rule states conditions when the forester may presume a fire resulted
from an operation and provides additional definition to the term
“operation area.” The rule also guides the forester in determining
what are “reasonably available personnel and equipment” in the con-
text of the requirement that owners and operators make “every rea-
sonable effort” to fight a fire when that responsibility applies.
Rules Coordinator: Gayle Birch—(503) 945-7210

629-042-0100
Liability of Forestland Owner or Operator; Further Defined

(1) Under ORS 477.120(6), “if a fire originates while an operation is
in progress, there is a presumption, under ORS 40.120, that the fire origi-
nated as a result of the operation.” “Operation in progress” as defined by
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ORS 477.001(19) means “that time when workers are on an operation area
for the purpose of an operation, including the period of time when fire
watches are required to be on the operation area pursuant to ORS 477.665.”
“Operation area” is defined by ORS 477.001(18) to mean “the area on
which an operation is being conducted and the area on which operation
activity may have resulted in the ignition of a fire.”

(2) When determining whether the presumption in ORS 477.120(6)
applies, the forester must determine whether the fire origin was on an oper-
ation area. In doing so, the forester may:

(a) Include any area where an ignition source of any type connected
with the operation activity could reasonably be determined to reach flam-
mable material, such as:

(A) On or adjacent to the area specifically described in the notice of
operation required in ORS 527.670 or the permit to operate power driven
machinery required in ORS 477.625, regardless of ownership; or

(B) On an area, regardless of whether a notice of operation or appli-
cation for a permit to operate power driven machinery was properly sub-
mitted, that is:

(i) Within or adjacent to the timber cutting boundary of a harvest unit
or road construction project or within or adjacent to the area of other
planned operation activity;

(ii) Within or adjacent to where power driven machinery has been
operated;

(iii) Within or adjacent to where workers have worked, traversed to
access their work, traversed to return to their transports or taken breaks;

(iv) Within or adjacent to where logging lines, rigging, carriages or
blocks have been operated; or

(v) Where vehicles connected with the operation activity have been
operated over or adjacent to flammable materials, such as a turnaround,
trail or road that is within the area of planned operation activity.

(b) Not include any area outside the area described in subsection (a)
of this section where the only operation activity consists of hauling logs or
workers traveling to and from the operation on improved roads in properly
maintained vehicles authorized for use on such roads by the motor vehicle
laws of this state.

(c) For the purposes of this section, “improved road” means a road
maintained for the use of passenger vehicles and that is clear of flammable
vegetation or debris.

(3) Notwithstanding section (2) of this rule, any direct evidence of the
fire cause that links the origin of a fire to operation activity allows the
forester to hold the owner or operator responsible under the provisions of
ORS 477.120(2)(b).

(4) Under ORS 477.120(5) an owner or operator is not eligible for the
limits on liability provided in ORS 477.120(3) or (4) “if the owner or oper-
ator fails to make every reasonable effort.”

(5) ORS 477.001(6) defines “every reasonable effort” to mean “the
use of the reasonably available personnel and equipment under the super-
vision and control of an owner or operator, which are needed and effective
to fight the fire in the judgment of the forester and which can be brought to
bear on the fire in a timely fashion.”

(6) “Every reasonable effort” is by design a standard that will differ
by each owner’s or operator’s individual circumstance. If the forester deter-
mines it is practicable to do so, the forester, in cooperation with the owner
or operator in the early stages of a fire, will make an initial assessment of
the “reasonably available personnel and equipment” that can be provided
by the owner or operator. If the forester determines that such a cooperative
assessment is not practicable, the forester must make the assessment using
the best information available at the time. The determination of resources
required to suppress the fire may change as necessary throughout the dura-
tion of the fire and shall be communicated to the owner or operator as such
changes occur.

(7) As used in ORS 477.001(6) pursuant to ORS 477.120(5), “rea-
sonably available personnel and equipment under the supervision and con-
trol of an owner or operator”:

(a) May include resources such as:

(A) The owner or any operators involved in the subject operation, if
natural persons;

(B) Any person employed by the owner or any operators whose oper-
ations are involved in the fire, or any person contracted or subcontracted by
the owner or any operators to work on any operation involved in the fire;

(C) Equipment of any type, other than aircraft, owned by the owner
or operator, or rented, leased, or otherwise under the control of the owner
or operator that is not barred from use in fire suppression by the nature of
the contractual arrangement and that, in the judgment of the forester, is
needed and can be effective in the effort to suppress the fire; or
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(D) Notwithstanding paragraph (C) of this subsection, aircraft that are
already in use as part of the operation or burning activity that resulted in the
fire, for the remaining daylight hours of the day the fire was first attacked
and for one subsequent daylight burning period.

(b) May not include:

(A) Aircraft that are not in use as part of the operation or burning
activity that resulted in the fire;

(B) Personnel or equipment that are already actively engaged in a fire
management or suppression effort at a different location;

(C) Personnel or equipment that are actively completing fire watch
requirements on another operation;

(D) Any personnel or equipment that are currently located more than
100 miles from the fire unless the personnel or equipment would normally
be returning to a location within 100 miles of the fire within the time that
they are needed to suppress the fire;

(E) Any personnel or equipment that are currently located less than
100 miles from the fire, but that would have to cross jurisdictional bound-
aries such as state lines, if doing so would necessitate licensing, permitting,
or other such requirements that could not reasonably be met within the time
the resource is needed to suppress the fire;

(F) Employees who, for reasons of physical capability or unfamiliar-
ity with forestland conditions, cannot reasonably be expected to meet
requirements for persons employed in firefighting in accordance with
Oregon Occupational Safety and Health Standards, OAR chapter 437, divi-
sion 7 within the time they are needed to suppress the fire; or

(G) Employees who, for reasons of court ordered restrictions or mili-
tary obligation cannot reasonably be expected to be available for firefight-
ing within the time they are needed to suppress the fire.

(c) For the purposes of this section, “equipment” may include, but is
not limited to maps, lists or geographic information databases that contain
information such as location of roads, terrain, fuel concentrations, water
sources, or location of firefighting resources that the forester determines
may be helpful in suppressing the fire.

(8) Nothing in this rule is intended to discourage or restrict the owner
or operator from voluntarily providing resources in addition to those spec-

ified in section (7) of this rule.
Stat. Auth.: ORS 526.041(1)
Stats. Implemented: ORS 477.120
Hist.: DOF 6-2006, f. & cert. ef. 5-9-06

Department of Human Services,
Addiction Services
Chapter 415

Rule Caption: DHS Office of Mental Health and Addiction
Services Rulemaking Procedures for Chapter 415.
Adm. Order No.: ADS 1-2006
Filed with Sec. of State: 5-10-2006
Certified to be Effective: 6-1-06
Notice Publication Date: 4-1-06
Rules Repealed: 415-001-0005, 415-001-0010
Subject: The Department of Human Services, Office of Mental
Health and Addiction Services is permanently repealing Oregon
Administrative Rules 415-001-0005 concerning administrative
practice and procedure and 415-001-0010 concerning Notices of Pro-
posed Rulemaking. The Office of Mental Health and Addiction Ser-
vices will be following the Department rules on these topics being
adopted in Chapter 407.
Rules Coordinator: Diana Nerby—(503) 947-1186

Department of Human Services,

Child Welfare Programs
Chapter 413

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 8-2006

Filed with Sec. of State: 5-1-2006

Certified to be Effective: 5-1-06

Notice Publication Date: 3-1-06

Rules Amended: 413-110-0100, 413-110-0110, 413-110-0120, 413-
110-0130

Subject: OARs 413-110-0100 to 413-110-0130 are being amended
to clarify that the case worker is required to staff sibling planning
decisions at a Permanency/Adoption Council Committee to consid-
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er sibling separation for the purpose of adoption for children for
whom adoption is the plan and there is no adoption selection deci-
sion for any sibling members being considered for sibling separation.
These amendments clarify the policy to maintain the intended prac-
tice that the Department has been training staff to follow. The amend-
ments also emphasize the importance of considering initiation of sib-
ling contact if there has not been previous contact when it is in the
best interests of the children (such as in the case of the birth of a new
sibling). The amendments are in accord with the current practice of
holding sibling planning committees or councils for the purpose of
considering only those siblings for whom adoption is the plan and
for whom there is no formal adoptive family selection decision. The
amendments clarify that staff are not required to go to sibling plan-
ning committees for children for whom adoption together is the plan
and the remaining sibling or siblings have a plan other than adoption,
but have the option of consulting with sibling planning committees
for sibling cases.

Rules Coordinator: Annette Tesch—(503) 945-6067

413-110-0100
Purpose
These administrative rules, OAR 413-110-0100 to 413-110-0140,
provide the Department’s guidelines on initiating and maintaining sibling
relationships between children for whom adoption is the plan.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: SCF 6-1996, f. & cert. ef. 9-17-96; CWP 48-2003, f. 12-31-03, cert. ef. 1-1-04; CWP
8-2006, f. & cert. ef. 5-1-06

413-110-0110
Definitions

The following definitions apply to OAR 413-110-0100 to 413-110-
0140:

(1) A “Permanency/Adoption Council” (Council) is a council consist-
ing of field-management staff, permanency and adoption staff, and com-
munity partners from several Service Delivery Areas (SDA), except that the
Council in SDA 2 consists only of representatives from Multnomah
County. A Council makes decisions for children — whose county of juris-
diction is within the geographic area of the Council — about appropriate-
ness of adoption as a permanency plan, sibling planning, recruitment, adop-
tion disruptions, and adoption selections referred by the local office. The
Council also may provide permanency staffings to decide whether to place
a child with an out-of-state relative resource prior to receipt by the
Department of an approved adoption home study.

(2) Permanency/Adoption Council Committee.

(a) A “Permanency/Adoption Council Committee” (Committee) is a
committee established by the Permanency/Adoption Council that is respon-
sible for decisions regarding adoptive placement selections that are not the
responsibility of the local office or the Department’s Adoption Services
Unit. The SDA manager or designee responsible for the local office may
delegate a decision to the Committee. Each Committee must include at least
three members not involved in the case to be heard by the Committee.

(b) There are two types of Permanency/Adoption Council
Committees:

(A) An ad hoc committee selected by the child’s worker. This com-
mittee consists of three people drawn from a pool of qualified permanency
and adoption staff designated by the Council.

(B) The Standing Permanency/Adoption Committee. This committee
is a standing committee of three persons appointed by the Council or the
Council chair. Responsibilities of this committee include making decisions,
such as those relating to sibling placement planning or current caretaker
placement decisions, delegated by the Local Office Permanency/Adoption
Committee to the Council.

(3) “Siblings” are children with at least one biological parent in com-

mon.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: SCF 6-1996, f. & cert. ef. 9-17-96; SOSCF 19-2001, f. 6-29-01, cert. ef. 7-1-01; CWP
48-2003, f. 12-31-03, cert. ef. 1-1-04; CWP 8-2006, f. & cert. ef. 5-1-06

413-110-0120
Values

(1) The Department values the preservation of the relationships of sib-
lings (defined in OAR 413-110-0110) when in the best interests of the chil-
dren, recognizing these relationships as the family relationships that can be
the longest lasting.
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(2) The Department values the placement of siblings with the same
substitute care provider or adoptive family whenever possible and when it
is in the best interests of the children to do so.

(3) If separation of siblings occurs in foster care, the Department
views the separation as temporary and will work to reunite separated sib-

lings when it is in the best interests of the children to do so.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: SCF 6-1996, f. & cert. ef. 9-17-96; CWP 48-2003, f. 12-31-03, cert. ef. 1-1-04; CWP
8-2006, f. & cert. ef. 5-1-06

413-110-0130

Procedure for Placing Siblings Who are in the Custody of the
Department for Whom the Department has Identified Adoption as the
Primary or Concurrent Permanency Plan

(1) For purposes of this rule, an adoptive placement decision includes
a preliminary current caretaker decision.

(2) The Department will attempt to place siblings (defined in OAR
413-110-0110) for whom adoption is the plan in the same adoptive family
when it is in the children’s best interests. Early separation of siblings in sub-
stitute care can decrease the probability of the siblings being adopted by the
same family. When siblings have been separated in substitute care, the
Department takes appropriate action to remove barriers to reunification of
the siblings to reunite them in foster or adoptive placement as soon as pos-
sible when in the best interests of the siblings to do so, including the fol-
lowing steps at a minimum:

(a) The child’s worker must review all attempts to reunite siblings and
document in the case file the reasons why the attempts were not successful.

(b) If siblings are placed separately in substitute care, the Department
will make efforts to ensure that the children have the opportunity for initi-
ating and continuing contact when it is in their best interests to do so. The
worker must document the visitation plan for siblings in the case file.

(3) When siblings do not move toward adoption simultaneously, the
Department will attempt to give them an opportunity to maintain sibling
relationships when it is in their best interests to do so by, for example:

(a) Providing counseling or other services to siblings to assist them in
developing more healthy relationships with each other;

(b) Developing safety plans to increase safety between siblings when
they are together, if there is a concern about the safety of siblings when they
are together;

(c) Providing training or other resources to care providers or adoptive
parents to facilitate safety and more healthy relationships with siblings if
there is a reasonable concern about safety or the ability of siblings to relate
to each other;

(d) Allowing a sibling to join another in an adoptive home; or

(e) Arranging contact between siblings when they are placed in sepa-
rate adoptive homes.

(4) When the Department has identified adoption as the primary or
alternative permanency plan for a child, the child’s worker must attempt to
determine the whereabouts of the child’s siblings, including those who may
have already been placed for adoption.

(5) If the Department learns that the child has a sibling placed in an
adoptive home (finalized or designated), the child’s worker must attempt to
determine whether the sibling’s adoptive family is interested in being con-
sidered as an adoptive resource for the child. If the adoptive family of the
child’s sibling is interested in adopting the child, the Department will
instruct the family regarding the process to obtain an adoption study, and if
such a study approves the family for adoption, the Department will consid-
er them as a potential adoptive resource for the child along with other
potential relative resources. The child’s worker must provide the adoptive
family of the child’s sibling with written information regarding the child’s
history and special needs, the adoption study process, the time lines
required for completion, and must document this in the case file record, as
required in OAR 413-070-0093.

(6) When the Department begins recruitment for potential general
adoption applicant families for a child for whom adoption is being planned
and the child has one or more siblings who may need an adoptive place-
ment in the future (for instance, the child’s birth mother is pregnant or a sib-
ling of the child has been placed in substitute care but adoption is not yet
the primary or permanency plan for the sibling), the child’s worker must
recruit for potential adoptive families who may be able to adopt any or all
of these siblings.

(7) A sibling planning staffing (sections (8) and (9) of this rule) is not
required in each of the following situations:
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(a) If an adoptive placement decision has already been made for one
or more siblings, and the remaining siblings are being planned for adoptive
placement together.

(b) If one or more siblings have a plan for adoption together and the
remaining one or more siblings have a plan other than adoption.

(8) When the Department considers separate adoptive homes as place-
ments for siblings for whom adoption is being planned and for whom no
adoptive placement selection has yet been made, the child’s worker must:

(a) Consider the following factors for each child in determining
whether it is in the child’s best interests to be separated from his or her sib-
lings who will also be adopted:

(A) Significant family data;

(B) Attachments;

(C) Medical condition;

(D) Psychological evaluations;

(E) Treatment needs;

(F) Behavior;

(G) Age:

(H) Relationships of the sibling with each other;

(I) Information from any person with significant information about
the child, for instance the following:

(i) The child’s therapist;

(ii) The child’s attorney;

(iii) The child’s CASA;

(iv) The child’s tribe, if ICWA applies;

(v) The child’s caregiver.

(J) The results of three months’ of intensive efforts to recruit general
applicant families interested in adopting siblings together;

(K) Any other relevant information.

(b) Discuss a possible sibling separation with his or her supervisor or
the SDA manager or designee.

(9) If section (8) of this rule applies and if after consideration of the
factors in subsection (8)(a) of this rule, the child’s worker and supervisor
concur that separation of the siblings for whom adoption is being planned
is in the best interests of one of more of the siblings, the child’s worker
must staff the case with a standing committee of the Permanency/Adoption
Council and invite the child’s attorney, the child’s CASA, the child’s care-
givers, and the child’s tribe (if ICWA applies) to the child-presentation por-
tion of the staffing.

(10) When a standing committee has made a decision to place siblings
in separate adoptive homes, the Department’s efforts to recruit adoptive
families must include searches for families who can maintain some contact
between the siblings, if the contact is in their best interests.

(11) Even if not required by this rule, a worker may request a staffing
for consultation regarding sibling issues beyond planning for siblings for

adoptive placement.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.005
Hist.: SCF 6-1996, f. & cert. ef. 9-17-96; SOSCF 19-2001, f. 6-29-01, cert. ef. 7-1-01; CWP
48-2003, f. 12-31-03, cert. ef. 1-1-04; CWP 8-2006, f. & cert. ef. 5-1-06

Rule Caption: Changing OARs affecting Child Welfare programs.
Adm. Order No.: CWP 9-2006(Temp)

Filed with Sec. of State: 5-15-2006

Certified to be Effective: 5-15-06 thru 11-9-06

Notice Publication Date:

Rules Amended: 413-200-0210, 413-200-0220

Subject: OAR 413-200-0210 and 413-200-0220 about Family
Group Home Standards are being amended to incorporate language
that is currently part of DHS Child Welfare Policy I-E.4.2.1, “Fam-
ily Foster Group Homes” which will be deleted. OAR 413-200-0210
is being amended to update its terminology and to indicate the impor-
tance of safety concerns as a purpose for the rule. OAR 413-200-
0220 is being amended to define its terms and to state a complete list
of requirements for family group home providers, including cross-
references to other rules and policies.

Rules Coordinator: Annette Tesch—(503) 945-6067

413-200-0210
Family Group Home — Statement of Purpose

(1) The family group home program was developed to meet the needs
of children in Department custody who, because of emotional or behavioral
characteristics, require a group living situation more structured than a fos-
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ter home, but less structured than a group residential program. The purpose
of family group home placement is to:

(a) Provide safety for the child in the least restrictive environment
appropriate to meet the needs of the child;

(b) Improve the child’s functioning at home and in the community;

(c) Improve the child’s relationship with supportive adults; and

(d) Improve the child’s ability to successfully solve the problems of
daily living.

(2) OAR 413-200-0210 and 413-200-0220 must be used in conjunc-
tion with DHS Child Welfare Policy II-B.1, “Safety Standards for Foster
Care, Relative Care and Adoptive Families”, OAR 413-200-0300 to 413-

200-0401.
Stat. Auth.: ORS 418.005
Stats. Implemented: ORS 418.625
Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SOSCF 28-2000(Temp) f. & cert. ef. 9-
27-00 thru 3-23-01; SOSCF 6-2001, f. & cert. ef. 3-23-01; CWP 9-2006(Temp), f. & cert. ef.
5-15-06 thru 11-9-06

413-200-0220
Family Group Home Requirements

(1) The following definitions apply to this rule:

(a) “Caseworker” means a department employee assigned primary
responsibility for a child served by the Department.

(b) “Certifier” means a department employee with training required to
provide certification services.

(c) “Child” means a person under 18 years of age.

(d) “Family group home provider” means the persons listed on the
contract to provide Family Group Home services.

(e) “Liaison” means a department employee, assigned by the local
branch office, with primary responsibility for monitoring placement of chil-
dren in the home.

(2) A family group home provider must:

(a) Meet all the safety standards defined in DHS Child Welfare Policy
II-B.1, “Safety Standards for Foster Care, Relative Care and Adoptive
Families”, OAR 413-200-0300 to 413-200-0401;

(b) Receive a “Certificate of Approval to Operate a Family Foster
Home”; and

(c) Have the capacity to provide a safe and caring environment for a
child whose emotional and behavioral characteristics are appropriate for
family group home care.

(3) The family group home provider may contract for a minimum of
four and a maximum of eight children. The total number of children living
in the home, including the provider’s children, may not exceed eight chil-
dren.

(4) The family group home provider may not provide emergency or
shelter care for children.

(5) The family group home provider and the family group home liai-
son must jointly establish intake procedures for children being placed in the
home. The intake procedure must include:

(a) Consultation between the caseworker, the family group home liai-
son, and the family group home provider to discuss the child being referred;
and

(b) A pre-placement visit in the family group home by the child being
referred.

(6) Service plans:

(a) Within 30 days of placement, an individualized service plan must
be developed for each child. The child, the foster family home liaison, the
caseworker, and the family group home provider must be included in the
development of the service plan. Other service providers may also be
included.

(b) Individual service plans must be goal-oriented and time-limited.
Each plan must consider the child’s strengths and needs, identify desired
behavior changes, and estimate when the behavior changes will be
achieved. The service plan must prioritize the behavior change goals, iden-
tify services and supports that will address each goal, and must include an
after-care plan.

(c) For any child 16 years or older, the individual service plan must
incorporate the Comprehensive Transition Plan (referred to as a youth’s
service plan in DHS Child Welfare Policy I-B.2.3.5, “Independent Living
Programs”, OAR 413-030-0400 to 413-030-0455).

(7) The family group home provider must establish procedures for
review of the child’s individual service plan and after-care plan. The after-
care plan identifies the placement for the child after the child leaves the
family group home.

(a) Each element of the child’s individual service plan is reviewed by
the child, the family group home provider, the family group home liaison,
and the caseworker every three months after the development of the plan.
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The individual service plan is revised or modified as necessary based on the
child’s progress in meeting the behavior change goals.

(b) The after-care plan is reviewed by the child, the family group
home provider, the family group home liaison, and the caseworker at the
time of each individual service plan review, and the after-care plan is
revised or modified as necessary based on the child’s progress in meeting
the behavior change goals.

(8) Transitions:

(a) When a child has completed his or her individual service plan, the
child is transitioned to the after-care resource in accordance with the indi-
vidual service plan;

(b) If the child needs to be moved before the child has completed the
individual service plan, the child, the family group home provider, the fam-
ily group home liaison, and the child’s caseworker develop the transition
plan for the child’s move. Whenever possible, the family group home
provider provides 10 working days notice to the caseworker and the fami-
ly group home liaison, requesting a child be moved from the home.
Whenever possible, the caseworker provides 10 working days notice to the
family group home provider and the family group home liaison when a
child will be moved from the home.

(9) Staffing:

(a) A family group home must be staffed by the family group home
provider.

(b) There must be a minimum of one adult to every five children who
are present in the home.

(¢) Any other adult providing care and supervision of a child in the
home must meet the alternative caregiver requirements of DHS Child
Welfare Policy II-B.1, “Safety Standards for Foster Care, Relative Care and
Adoptive Families”, OAR 413-200-0300 to 413-200-0401.

(10) The family group home provider must plan for a minimum of 48
hours per month away from child care responsibilities. The family group
home provider must prepare a written plan for respite care with the family
group home liaison.

(11) Each family group home provider must participate in 30 hours of
professional training each year. The certifier and the family group home
provider jointly agree upon a written training plan.

Stat. Auth.: ORS 418.005, 418.640

Stats. Implemented: ORS 418.005, 418.635

Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SOSCF 28-2000(Temp) f. & cert. ef. 9-

27-00 thru 3-23-01; SOSCF 6-2001, f. & cert. ef. 3-23-01; CWP 9-2006(Temp), f. & cert. ef.

5-15-06 thru 11-9-06

Department of Human Services,
Departmental Administration and
Medical Assistance Programs
Chapter 410

Rule Caption: DHS Office of Medical Assistance Programs,
(OMAP) Rulemaking procedures for Chapter 410.

Adm. Order No.: OMAP 9-2006

Filed with Sec. of State: 5-3-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 4-1-06

Rules Amended: 410-001-0000, 410-001-0005, 410-001-0020
Subject: The Department of Human Services (DHS) Office of Med-
ical Assistance Programs (OMAP) amended OAR 410-001-0000,
410-001-0005 and 410-001-0020, concerning Notices of Proposed
Rulemaking, Notice of Rulemaking and Adoption of Temporary
Rules and Delegation of Authority, to indicate DHS OMAP servic-
es in Chapter 410 will be following the department-wide rules being
adopted in OAR 407-001-0000, 407-001-0005 and 407-001-0010,
concerning these topics.

Rules Coordinator: Darlene Nelson—(503) 945-6927

410-001-0000
Model Rules of Procedure
Department of Human Services (Department), Office of Medical
Assistance Programs, chapter 410, will adhere to Department rules in chap-
ter 407 regarding Model Rules of Procedure.
[ED. NOTE: The full text of the Attorney General’s Model Rules of Procedure is available
from the office of the Attorney General or Department of Human Resources. ]
Stat. Auth.: ORS 183.335, 183.341 & 409.050
Stats. Implemented: ORS 183.325, 183.330, 183.335, 183.341, 409.050 & 409.120
Hist.: HR 3(Temp), f. & ef. 12-29-76; HR 5, f. & ef. 3-10-77; HR 2-1978, f. & ef. 3-3-78;
HR 5-1980, f. & ef. 9-17-80; HR 6-1982, f. & ef. 7-1-82; HR 1-1986, f. & ef. 4-2-86; HR 1-
1988, f. & cert. ef. 1-4-88; HR 7-1991, f. & cert. ef. 1-25-91; OMAP 9-2006, f. 5-3-06, cert.
ef. 6-1-06
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410-001-0005

Notice of Proposed Rulemaking and Adoption of Temporary Rules
Department of Human Services (Department), Office of Medical

Assistance Programs, chapter 410, will comply with Department rules in

chapter 407 for Notices of Rulemaking and adoption of Temporary rules.
Stat. Auth.: ORS 183.335, 183.341 & 409.050
Stats. Implemented: ORS 183.325, 183.330, 183.335, 183.341, 409.050 & 409.120
Hist.: HR 3(Temp), f. & ef. 12-29-76; HR 5, f. & ef. 3-10-77; HR 2-1978, f. & ef. 3-3-78;
HR 5-1980, f. & ef. 9-17-80; OMAP 9-2006, . 5-3-06, cert. ef. 6-1-06

410-001-0020
Delegation of Rulemaking Authority

Department of Human Services (Department), Office of Medical
Assistance Programs, chapter 410, will comply with Department rules in

chapter 407 for Delegation of Rulemaking Authority.
Stat. Auth.: ORS 183.335, 183.341 & 409.050
Stats. Implemented: ORS 183.325, 183.330, 183.335, 183.341, 409.050 & 409.120
Hist.: HR 6(Temp), f. & ef. 7-1-77; HR 7, f. & ef. 9-1-77; OMAP 9-2006, f. 5-3-06, cert. ef.
6-1-06

Rule Caption: Mental Health enrollment procedure for Children.
Adm. Order No.: OMAP 10-2006(Temp)

Filed with Sec. of State: 5-4-2006

Certified to be Effective: 5-4-06 thru 10-27-06

Notice Publication Date:

Rules Amended: 410-141-0060

Subject: The Oregon Health Plan (OHP-Division 141) Administra-
tive rules govern Office of Medical Assistance Programs’ payment
for services provided to clients. OMAP temporarily amended 410-
141-0060 to reflect necessary modifications to resume enrollment in
OHP Mental Health for children who are eligible. This rule must be
temporarily amended for the modified enrollment procedure to take
effect by May 4, 2006.

Rules Coordinator: Darlene Nelson—(503) 945-6927

410-141-0060
Oregon Health Plan Managed Care Enrollment Requirements

(1) Enrollment of an Oregon Health Plan (OHP) Client, excluding the
New/Noncategorical Client (HPN) and Children’s Health Insurance
Program (CHIP) clients in Prepaid Health Plans (PHPs) shall be mandato-
ry unless exempted from Enrollment by the Department of Human Services
(DHS or Department), or unless the OHP Client resides in a Service Area
where there is inadequate capacity to provide access to Capitated Services
for all OHP Clients through PHPs or Primary Care Managers (PCMs).
PHPs include Fully Capitated Health Plans (FCHPs), Dental Care
Organizations (DCOs) and Mental Health Organizations (MHOs),
Physician Care Organizations (PCOs), and Chemical Dependency
Organizations (CDOs).

(2) Enrollment of the New/Noncategorical Client (HPN) and
Children’s Health Insurance Program (CHIP) Client in PHPs shall be
mandatory unless exempted from Enrollment by DHS under the term in
410-141-0060(4). Selection of PHPs in accordance with this rule is a con-
dition of eligibility for HPN and CHIP Clients. If, upon reapplication, an
HPN and CHIP Clients do not select PHPs in accordance with this rule,
PHPs will be selected for the HPN and CHIP Client by DHS. This selection
will be made based on the PHPs in which the HPN and CHIP Clients were
previously enrolled.

(3) OHP Clients, except the HPN and CHIP Clients shall be enrolled
with PHPs or PCMs according to the following criteria:

(a) Areas with sufficient physical health service capacity through a
combination of FCHPs, PCOs, and PCMs shall be called mandatory
FCHP/PCO/PCM Service Areas. An OHP Client shall select a FCHP or
PCO unless exempted from Enrollment in a FCHP and PCO, in which case
they shall choose a PCM in a mandatory FCHP/PCO/PCM Service Area;

(b) Service areas with sufficient physical health service capacity
through PCMs alone shall be called mandatory PCM Service Areas. An
OHP Client shall select a PCM in a mandatory PCM Service Area;

(c) Service Areas without sufficient physical health service capacity
through FCHPs, PCOs and PCMs shall be called voluntary
FCHP/PCO/PCM Service Areas. An OHP Client may choose to select a
FCHP, PCO or PCM in voluntary FCHP/PCO/PCM Service Areas if the
FCHP. PCO or PCM is open for Enrollment, or may choose to remain in the
Medicaid Fee-for-Service (FFS) physical health care delivery system;

(d) Service Areas with sufficient dental care service capacity through
DCOs shall be called mandatory DCO Service Areas. An OHP Client shall
select a DCO in a mandatory DCO Service Area;

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

(e) Service Areas without sufficient dental care service capacity
through DCOs shall be called voluntary DCO Service Areas. An OHP
Client may choose to select a DCO in a voluntary DCO Service Area if the
DCO is open for Enrollment, or may choose to remain in the Medicaid FFS
dental care delivery system;

(f) Service Areas with sufficient mental health service capacity
through MHOs shall be called mandatory MHO Service Areas. An OHP
Client shall select an MHO in a mandatory MHO Service Area;

(g) Service Areas without sufficient mental health service capacity
through MHOs shall be called voluntary MHO Service Areas. An OHP
Client may choose to select an MHO in voluntary MHO Service Areas if
the MHO is open for Enrollment, or may choose to remain in the Medicaid
FFS mental health care delivery system;

(h) When a Service Area changes from mandatory to voluntary, the
OMAP Member will remain with their PHP for the remainder of their eli-
gibility period, unless the OMAP Member meets the criteria stated in OAR
410-141-0060(4), or as provided by OAR 410-141-0080.

(4) The following are exemptions to mandatory Enrollment in PHPs
which allow OHP Clients, including HPN and CHIP Clients, to enroll with
a PCM or remain in the Medicaid FFS delivery systems for physical, den-
tal and/or mental health care:

(a) The OHP Client is covered under a major medical insurance poli-
cy, such as a Medicare supplemental policy, Medicare employer group pol-
icy or other third party resource (TPR) which covers the cost of services to
be provided by a PHP, (excluding dental insurance. An OHP Client shall be
enrolled with a DCO even if they have a dental TPR). The OHP Client shall
enroll with a PCM if the insurance policy is not a private HMO;

(b) The OHP Client has an established relationship with an OMAP
enrolled Practitioner who is not a member of the PHP’s Participating
Provider panel the OHP Client would be enrolled in, and the PHP cannot
negotiate a treatment plan or reimbursement arrangement with the
Practitioner that is consistent with the PHP’s contracting practices to pro-
vide for continuity of care, and it would be detrimental to the health of the
OHP Client as determined by DHS to change Practitioners:

(A) When the Practitioner is a Primary Care Practitioner (PCP)
enrolled with OMAP as a PCM, the OHP Client shall enroll with this
Practitioner as a PCM Member;

(B) Exemptions from mandatory Enrollment in PHPs for this reason
may be granted for a period of four months. Extensions may be granted by
DHS upon request, subject to review of unique circumstances. A 12-month
exemption may be granted if the reason for the exemption is not likely to
change or is due to a chronic or permanent condition or disability;

(C) OHP clients shall be exempted from mandatory Enrollment with
an FCHP or PCO, if the OHP Client became eligible through a hospital hold
process and are placed in the Adults/Couples category. The OHP Client
shall remain FFS for the first six (6) months of eligibility unless a change
occurs with their eligibility or the category. At which time, the exemption
shall be removed and the OHP Client shall be enrolled into an open FCHP
or PCO. The exemption shall not effect the mandatory Enrollment require-
ment into a DCO or MHO.

(c) The OHP Client is a Native American or Alaska Native with Proof
of Indian Heritage and chooses to receive services from an Indian Health
Service facility or tribal health clinic;

(d) The OHP Client is a child in the legal custody of either the Oregon
Youth Authority (OYA) or Children, Adults and Families (CAF) services
(SOSCEF services), and the child is expected to be in a substitute care place-
ment for less than 30 calendar days, unless one of the following conditions
exist:

(A) There is no fee-for-service access; or

(B) There is continuity of care issues.

(e) The OHP Client is in the third trimester of her pregnancy when
first determined eligible for OHP, or at redetermination, and she wishes to
continue obtaining maternity services from a Practitioner who is not a
Participating Provider with an FCHP or PCO in the Service Area:

(A) In order to qualify for such exemption at the time of redetermi-
nation, the OHP Client must not have been enrolled with an FCHP or PCO
during the three months preceding redetermination;

(B) If the OMAP Member moves out of the PHP’s Service Area dur-
ing the third trimester, the OMAP Member may be exempted from
Enrollment in the new Service Area for continuity of care if the OMAP
Member wants to continue Obstetric-care with her previous physician, and
that physician is within the travel time or distance indicated in 410-141-
0220(1)(a) Oregon Health Plan PHP Accessibility;

(C) If the Practitioner is a PCM, the OMAP Member shall enroll with
that Practitioner as a PCM Member;

Oregon Bulletin

66

(D) If the Practitioner is not enrolled with OMAP as a PCM, then the
OMAP Member may remain in the Medicaid FFS delivery system until 60
days after the birth of her child. After the 60-day period, the OHP Client
must enroll in a FCHP or PCO.

(f) The OHP Client has End Stage Renal Disease (ESRD). The OHP
Client shall not enroll in an FCHP or PCO but shall enroll with a PCM
unless exempt for some other reason listed in section (4) of this rule;

(g) The OHP Client has been accepted by the Medically Fragile
Children’s Unit of the Office of Developmental Disability Services;

(h) The OHP Client is a Medicare beneficiary and is in a hospice pro-
gram shall not enroll in an FCHP or PCO that is also a Medicare Cost
HMO. The OHP Client may enroll in either an FCHP or PCO that does not
have a Medicare Cost HMO or with a PCM unless exempt for some other
reason listed in section (4) of this rule;

(i) The OHP Client is enrolled in Medicare and the only FCHP or
PCO in the Service Area is a Medicare HMO. The OHP Client may be
exempted from Enrollment in the FCHP or PCO if the OHP Client choos-
es not to enroll;

(§) If an OMAP Member is enrolled in a program participating in the
Intensive Treatment Service Pilot Project, the OMAP Member shall remain
enrolled in the MHO he/she was enrolled in prior to the placement;

(k) Other just causes as determined by DHS, at its sole discretion
which include the following factors:

(A) The cause is beyond the control of the OHP Client;

(B) The cause is in existence at the time that the OHP Client first
becomes eligible for OHP;

(C) Enrollment would pose a serious health risk; and

(D) The lack of reasonable alternatives.

(I) A woman eligible for the Breast and Cervical Cancer Medical
(BCCM) Program, (refer to BCCM rules established by Children, Adult
and Families Services), shall not enroll in an FCHP, PCO, DCO or MHO.
A woman in the BCCM Program shall remain in the Medicaid fee-for-serv-
ice delivery system.

(5) The primary person in the household group and benefit group as
defined in OAR 461-110-0110, 461-110-0210, and 461-110-0720, respec-
tively, shall select PHPs or PCMs on behalf of all OHP Clients in the ben-
efit group. PHP or PCM selection shall occur at the time of application for
the OHP in accordance with section (1) of this rule:

(a) All OHP Clients in the benefit group shall enroll in the same PHP
for each benefit type (physical, dental or mental health care) unless exempt-
ed under the conditions stated above in section (4). If PCM selection is an
option, OHP Clients in the benefit group may select different PCMs;

(b) If the OHP Client is not able to choose PHPs or PCMs on his or
her own, the Representative of the OHP Client shall make the selection.
The hierarchy used for making Enrollment decisions shall be in descending
order as defined under Representative:

(A) If the OHP form 7208M, Medicare Advantage election form is
signed by someone other than the OHP Client, the OHP Client’s
Representative must complete and sign an Addendum. The Addendum is
incorporated as part of the 7208M and is located on page four (4) of the
form:

(i) If the FCHP or PCO does not receive the 7208M within 10 calen-
dar days after the date of Enrollment, the FCHP or PCO shall send a letter
to the OMAP Member with a copy sent to the Seniors and People with
Disabilities (SPD) branch manager. The letter shall:

(I) Explain the need for the completion of the 7208M;

(II) Notify the OMAP Member, if the 7208M is not received within
30 days, the FCHP or PCO shall request Disenrollment; and

(IIT) Instruct the OMAP Member to contact their caseworker for other
coverage alternatives.

(ii) If the FCHP or PCO has not received the 7208M at the end of 30
days, the FCHP or PCO shall notify OMAP’s Health Management Unit
(HMU). HMU shall disenroll the OMAP Member effective the end of the
month following the notification and notify the OMAP Member of the
Disenrollment. HMU shall provide SPD with the OHP Client
Disenrollment list.

(B) If the OHP Client is a Medicare beneficiary who is capable of
making Enrollment decisions, the Representative shall not have authority to
select FCHPs or PCOs which have corresponding Medicare HMO compo-
nents.

(c) CAF or OYA shall select PHPs or a PCM for a child receiving
CAF (SOSCEF services) or OYA Services, with the exception of children in
subsidized adoptions;

(A) The Department has determined that, to the maximum extent pos-
sible, all children receiving CAF services should be enrolled in MHOs
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immediately upon application, at the time of redetermination, or upon
review by the Department, unless Disenrollment from a MHO is authorized
by the Department in accordance with this section and OAR 410-141-0080:

(i) Notwithstanding section (4)(a) of this rule or OAR 410-141-
0080(2)(b)(E), children receiving CAF services are not exempt from
mandatory Enrollment in an MHO on the basis of TPR mental health serv-
ices coverage;

(i) A decision to use FFS open card for a child receiving CAF serv-
ices should be reviewed by the Department if the child’s circumstances
change and at the time of redetermination to consider whether the child
should be enrolled in a MHO.

(B) When a child receiving CAF services is being transferred from
one MHO to another, or for children transferring from FFS to a MHO, the
MHO must facilitate coordination of care consistent with OAR 410-141-
0160:

(i) MHOs are required to work closely with the Department to ensure
continuous MHO Enrollment for children receiving CAF services;

(ii) If the Department determines that Disenrollment should occur, the
MHO will continue to be responsible for providing Covered Services until
the Disenrollment date established by the Department, which shall provide
for an adequate transition to the next responsible MHO.

(C) It is not unusual for a child receiving CAF services to experience
a change of placement that may be permanent or temporary in nature.
Consistent with OAR 410-141-0080(2)(b)(F), DHS will verify the address
change information to determine whether a child receiving CAF services no
longer resides in the MHO’s Service Area:

(i) A temporary absence as a result of a temporary placement out of
the MHO’s Service Area does not represent a change of residence if DHS
determines that the child is reasonably likely to return to a placement in the
MHO?’s Service Area at the end of the temporary placement;

(i) Unless a corresponding change in MHO capitation rates is imple-
mented, a child receiving CAF services placed in Behavioral Rehabilitation
Services (BRS) settings will be enrolled in the MHO that serves the region
in which the BRS setting is located, unless an out of area exception is
requested by the MHO and agreed to by DHS for purposes related to con-
tinuity of care.

(D) If the child receiving CAF services is enrolled in a MHO on the
same day the child is admitted to psychiatric residential treatment services
(PRTS), the MHO shall be responsible for Covered Services during that
placement even if the location of the facility is outside of the MHO’s
Service Area:

(i) The child receiving CAF services is presumed to continue to be
enrolled in the MHO with which the child was most recently enrolled. An
admission to a PRTS facility shall be deemed a temporary placement for
purposes of MHO Enrollment. Any address change or DHS system identi-
fier (e.g., C5 status) change associated with the placement in the PRTS
facility does not constitute a change of residence for purposes of MHO
Enrollment and shall not constitute a basis for Disenrollment from the
MHO, notwithstanding OAR 410-141-0080(2)(b)(F). If DHS determines
that a child was disenrolled for reasons not consistent with these rules, DHS
shall re-enroll the child with the appropriate MHO and assign an
Enrollment date that provides for continuous MHO coverage with the
appropriate MHO. If the child had been enrolled in a different MHO in
error, the Department will disenroll the child from that MHO and recoup
the Capitation Payments;

(ii) Immediately upon discharge from Long Term Psychiatric Care
and prior to admission to a PRTS, a child receiving CAF services should be
enrolled in an MHO. At least two weeks prior to discharge of a child receiv-
ing CAF services from Long Term Psychiatric Care (SAIP, SCIP or STS)
facility to a PRTS facility, the long term care facility shall consult with the
Department about which MHO will be assigned in order to provide for
Enrollment in the MHO and shall make every reasonable effort within the
laws governing confidentiality to consult with the MHO that will be
assigned in order to provide for continuity of care upon discharge from
Long Term Psychiatric Care.

(E) Notwithstanding subsections (6)(d) and (7) of this rule and OAR
410-141-0080(2)(b)(H), if a child receiving CAF services is enrolled in a
MHO after the first day of an admission to PRTS, the date of Enrollment
shall be effective the next available Enrollment date following discharge
from PRTS to the MHO assigned by the Department:

(i) For purposes of these rules and to assure continuity of care for the
child upon discharge, the next available Enrollment date shall mean imme-
diately upon discharge;

(ii) At least two weeks prior to discharge, the PRTS facility shall con-
sult with the Department about which MHO will be assigned and shall
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make every reasonable effort within the laws governing confidentiality to
consult with the MHO that will be assigned in order to provide for conti-
nuity of care upon discharge.

(d) Enrollment in a FCHP or PCO of an OHP Client who is receiving
Medicare and who resides in a Service Area served by PHPs or PCMs shall
be as follows:

(A) If the OHP Client selects a FCHP or PCO that has a correspon-
ding Medicare HMO, the OHP Client shall also enroll in the Medicare
HMO;

(B) If the OHP Client is enrolled as a private member of a Medicare
HMO, the OHP Client may choose to remain enrolled as a private member
or to enroll in the FCHP or PCO that corresponds to the Medicare HMO:

(i) If the OHP Client chooses to remain as a private member in the
Medicare HMO, the OHP Client shall remain in the Medicaid FFS delivery
system for physical health care services but shall select a DCO and MHO
where available;

(ii) If the OHP Client chooses to discontinue the Medicare HMO
enrollment and then, within 60 calendar days of disenrollment from the
Medicare HMO, chooses the FCHP or PCO that corresponds to the
Medicare HMO that was discontinued, the OHP Client shall be allowed to
enroll in the FCHP or PCO even if the FCHP or PCO is not open for
Enrollment to other OHP Clients;

(iii) A Fully Dual Eligible (FDE) OHP Client who has been exempt-
ed from Enrollment in an MHO shall not be enrolled in a FCHP or PCO that
has a corresponding Medicare HMO unless the exemption was done for a
provider who is on the FCHP’s or PCO’s panel.

(e) MHO Enrollment options shall be based on the OHP Client’s
county of residence, the FCHP or PCO selected by the OHP Client, and
whether the FCHP or PCO selected serves as a MHO:

(A) If the OHP Client selects a FCHP or PCO that is not a MHO, then
the OHP Client shall enroll in the MHO designated as the freestanding
MHO for that county;

(B) If the OHP Client selects a FCHP or PCO that is a MHO, then the
OHP Client shall receive the OHP mental health benefit through that FCHP
or PCO.

(6) If the OHP Client resides in a mandatory Service Area and fails to
select a DCO, MHO, PCO and/or FCHP or a PCM at the time of applica-
tion for the OHP, OMAP may enroll the OHP Client with a DCO, MHO,
PCO and/or FCHP or a PCM:

(a) The OHP Client shall be assigned to and enrolled with a DCO,
MHO, and FCHP, PCO or PCM which meet the following requirements:

(A) Is open for Enrollment;

(B) Serves the county in which the OHP Client resides;

(C) Has Practitioners located within the Community Standard dis-
tance for average travel time for the OHP Client.

(b) Assignment shall be made first to a FCHP or PCO and second to
a PCM;

(c) DHS shall send a notice to the OHP Client informing the OHP
Client of the assignments and the right to change assignments within 30
calendar days of Enrollment. A change in assignment shall be honored if
there is another DCO, MHO, and FCHP, PCO or PCM open for Enrollment
in the county in which the OHP Client resides;

(d) Enrollments resulting from assignments shall be effective the first
of the month or week after DHS enrolls the OHP Client and notifies the
OHP Client of Enrollment and the name of the PHP or PCM: If Enrollment
is initiated by a DHS worker on or before Wednesday, the date of
Enrollment shall be the following Monday. If Enrollment is initiated by a
DHS worker after Wednesday, the date of Enrollment shall be one week
from the following Monday. Monthly Enrollment in a mandatory Service
Area where there is only one FCHP, PCO, MHO or DCO shall be initiated
by an auto- Enrollment program of DHS with effective dates the first of the
month following the month-end cutoff. Monthly Enrollment in Service
Areas where there is a choice of PHPs, shall be auto-Enrolled by computer
algorithm.

(7) The provision of Capitated Services to an OMAP Member
enrolled with a PHP or a PCM shall begin on the first day of Enrollment
with the PHP or a PCM except for:

(a) A newborn whose mother was enrolled at the time of birth. The
date of Enrollment shall be the newborn’s date of birth;

(b) Persons, other than newborns, who are hospitalized on the date
enrolled. The date of Enrollment with a FCHP, PCO or MHO shall be the
first possible Enrollment date after the date the OHP Client is discharged
from inpatient hospital services and the date of Enrollment with a PCM
shall be the first of the month for which Capitation Payment is made;
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(c) For OMAP Members who are re-enrolled within 30 calendar days
of Disenrollment. The date of Enrollment shall be the date specified by
DHS that may be retroactive to the date of Disenrollment;

(d) Adopted children or children placed in an adoptive placement. The

date of Enrollment shall be the date specified by DHS.
Stat. Auth.: ORS 409
Stats. Implemented: ORS 414.065
Hist.: HR 31-1993, f. 10-14-93, cert. ef. 2-1-94; HR 7-1994, f. & cert. ef. 2-1-94; HR 8-
1994(Temp), f. & cert. ef. 2-1-94; DEQ 24-1994, f. 5-31-94, cert. ef. 6-1-94; HR 33-1994, f.
& cert. ef. 11-1-94; HR 39-1994, f. 12-30-94, cert. ef. 1-1-95; HR 17-1995, f. 9-28-95, cert.
ef. 10-1-95; HR 19-1996, f. & cert. ef. 10-1-96; HR 21-1996(Temp), f. & cert. ef. 11-1-96;
HR 29-1996(Temp), f. 12-31-96, cert. ef. 1-1-97; HR 25-1997, f. & cert. ef. 10-1-97; OMAP
21-1998, f. & cert. ef. 7-1-98; OMAP 49-1998(Temp), f. 12-31-98, cert. ef. 1-1-99 thru 6-30-
99; Administrative correction 8-9-99; OMAP 39-1999, f. & cert. ef. 10-1-99; OMAP 26-
2000, f. 9-28-00, cert. ef. 10-1-00; OMAP 29-2001, f. 8-13-01, cert. ef. 10-1-01; OMAP 12-
2002, f. & cert. ef. 4-1-02; OMAP 61-2003, 9-5-03, cert. ef. 10-1-03; OMAP 27-2005, f. 4-
20-05, cert. ef. 5-1-05; OMAP 46-2005, f. 9-9-05, cert. ef. 10-1-05; OMAP 65-2005, f. 11-
30-03, cert. ef. 1-1-06; OMAP 10-2006(Temp), f. & cert. ef. 5-4-06 thru 10-27-06

Rule Caption: DHS Repeal of Fee and Alternative Format Rules.
Adm. Order No.: OMAP 11-2006

Filed with Sec. of State: 5-11-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 4-1-06

Rules Repealed: 410-001-0010, 410-001-0030, 410-002-0000
Subject: Department of Human Services (DHS) will repeal 410-001-
0010, concerning fees, because the rule does not conform to current
practices. DHS will repeal 410-001-0030, concerning documents in
alternate format, as this information is outdated based upon the adop-
tion of rules on the topic in OAR 407-005-0000 through 407-005-
0030. Rule 410-002-0000 was adopted when the Department of
Human Resources (now the Department of Human Services), was
involved in deducting support enforcement services fees from sup-
port money received on behalf of the obligee. Currently, the Depart-
ment does not deal with these support enforcement matters, there-
fore, there is no longer a need for this rule.

Rules Coordinator: Jennifer Bittel—(503) 947-5250

Department of Human Services,
Director’s Office
Chapter 407

Rule Caption: Rulemaking Procedures for the Department of
Human Services for Chapter 407.

Adm. Order No.: DHSD 3-2006

Filed with Sec. of State: 5-11-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 4-1-06

Rules Adopted: 407-001-0000, 407-001-0005, 407-001-0010
Subject: The Department developed Chapter 407 in the Oregon
Administrative Rules for certain rules specific to agency-wide func-
tions and support services. The Department will adopt rules to bring
the agency into compliance concerning Model Rules, Notice of Rule-
making, and Delegation of Authority, including language applicable
to the Department agency-wide, in Chapter 407. The Department will
adopt: OAR 407-001-0000 to adopt the current Attorney General
Model Rules (with one exception) concerning rulemaking; OAR
407-001-0005 to provide clearer and updated guidelines about who
will receive notice of rulemaking, interested parties lists, and the use
of e-mail; and 407-001-0010 to conform Delegation of Authority
requirements to ORS 183.325.

Rules Coordinator: Jennifer Bittel—(503) 947-5250

407-001-0000
Model Rules of Procedure

Department of Human Services (Department) adopts the Attorney
General Model Rules applicable to rulemaking, effective on January 1,

2006, with the exception of 137-001-0080.
Stat. Auth.: ORS 183.341, 409.050
Stat. Implemented: ORS 183.341, 409.050
Hist.: DHSD 3-2006, f. 5-11-06, cert. ef. 6-1-06
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407-001-0005
Notice of Proposed Rulemaking and Adoption of Temporary Rules

(1) Except as provided in ORS 183.335(7) or (12) or 183.341, before
permanently adopting, amending, or repealing an administrative rule, the
Department of Human Services (Department) will give notice of the intend-
ed action:

(a) To legislators specified in ORS 183.335(15) at least 49 days before
the effective date of the rule;

(b) To persons on the Interested Parties lists described in section (2)
of this rule for the pertinent OAR chapter or pertinent subtopics or pro-
grams within an OAR chapter at least 28 days before the effective date of
the rule;

(c) In the Secretary of State’s Bulletin referred to in ORS 183.360 at
least 21 days before the effective date of the rule;

(d) To other persons, agencies, or organizations that the Department
is required to provide an opportunity to comment pursuant to state statute
or federal law or as a requirement of receiving federal funding, at least 28
days before the effective date of the rule;

(e) To the Associated Press and the Capitol Press Room at least 28
days before the effective date of the rule; and

(f) In addition to the above, the Department may send notice of intend-
ed action to other persons, agencies or organizations that the Department, in
its discretion, believes to have an interest in the subject matter of the pro-
posed rule(s) at least 28 days before the effective date of the rule.

(2) Pursuant to ORS 183.335(8), the Department will maintain an
Interested Parties list for each OAR chapter of rules for which the
Department has administrative responsibility, and the Interested Parties
lists for subtopics or programs within those OAR chapters. A person, group
or entity that desires to be placed on such a list to receive notices regarding
proposed permanent adoption, amendment or repeal of a rule must make
such a request in writing (including electronic mail) to the Rules
Coordinator for the chapter. The request must include either a mailing
address or an electronic mail (email) address to which notices may be sent.

(3) Notices under this rule may be sent by use of hand delivery, state
shuttle, postal mail, electronic mail, or facsimile. The Department recog-
nizes state shuttle as “mail” and will use this means to notify other state
agencies.

(a) An email notification under section (1) of this rule may consist of
any of the following:

(A) An email that attaches the Notice of Proposed Rulemaking or
Notice of Proposed Rulemaking Hearing and Statement of Need and Fiscal
Impact.

(B) An email that includes a link within the body of the email, allow-
ing direct access online to the Notice of Proposed Rulemaking or Notice of
Proposed Rulemaking Hearing and Statement of Need and Fiscal Impact.

(C) An email with specific instructions within the body of the email,
usually including an electronic Universal Resource Locator (URL) address,
to find the Notice of Proposed Rulemaking or Notice of Proposed
Rulemaking Hearing and Statement of Need and Fiscal Impact.

(b) The Department may use facsimile, as an added means of notifi-
cation, if necessary. Notification by facsimile under section (1) of this rule
may include the Notice of Proposed Rulemaking or Notice of Proposed
Rulemaking Hearing and Statement of Need and Fiscal Impact, or specific
instructions to locate these documents online.

(c) The Department will honor all written requests that notification be
sent by mail instead of electronically if a mailing address is provided.

(4) If the Department adopts a temporary rule, the Department will
notify:

(a) Legislators specified in ORS 183.335(15);

(b) Persons on the Interested Parties lists described in section (2) of
this rule for the pertinent OAR Chapter or pertinent subtopics or programs
within an OAR Chapter;

(c) Other persons, agencies, or organizations that the Department is
required to notify pursuant to state statute or federal law or as a requirement
of receiving federal funding; and

(d) The Associated Press and the Capitol Press Room; and

(e) In addition to the above, the Department may send notice to other
person, agencies or organizations that the Department, in its discretion,
believes to have an interest in the subject matter of the temporary rulemak-
ing.

(5) In lieu of providing a copy of the rule or rules as proposed with
the notice of intended action or notice concerning the adoption of a tempo-
rary rule, the Department may state how and where a copy may be obtained

on paper, via email, or from a specified web site.
Stat. Auth: ORS 183.341, 409.050
Stats. Implemented: ORS 183.330, 183.335, 183.341, 409.050
Hist.: DHSD 3-2006, f. 5-11-06, cert. ef. 6-1-06
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407-001-0010
Delegation of Rulemaking Authority

Any officer or employee of the Department of Human Services who
is identified on a completed Delegation of Authority form signed by the
Director or Deputy Director of the Department and filed with the Secretary
of State, Administrative Rules Unit, is vested with the authority to adopt,
amend, or repeal administrative rules as provided on that form until such
delegation is revoked by the Director or Deputy Director of the

Department, or the person leaves employment with the Department.
Stat. Auth.: ORS 409.050, 409.130
Stats. Implemented: ORS 183.325, 409.050, 409.120
Hist.: DHSD 3-2006, f. 5-11-06, cert. ef. 6-1-06

Department of Human Services,
Mental Health and Developmental Disability Services
Chapter 309

Rule Caption: DHS Office of Mental Health and Addiction
Services Rulemaking Procedures for Chapter 309.
Adm. Order No.: MHD 1-2006
Filed with Sec. of State: 5-10-2006
Certified to be Effective: 6-1-06
Notice Publication Date: 4-1-06
Rules Repealed: 309-012-0000, 309-012-0005
Subject: The Department of Human Services, Office of Mental
Health and Addiction Services is permanently repealing Oregon
Administrative Rules 309-012-0000 concerning administrative
practice and procedure and 309-012-0005 concerning Notices of Pro-
posed Rulemaking. The Office of Mental Health and Addiction Ser-
vices will be following the Department rules on these topics being
adopted in Chapter 407.
Rules Coordinator: Diana Nerby—(503) 947-1186
Department of Human Services,
Public Health
Chapter 333

Rule Caption: Amendment of rules to implement HB 2706 (2005
Legislative Session).

Adm. Order No.: PH 6-2006

Filed with Sec. of State: 4-17-2006

Certified to be Effective: 4-17-06

Notice Publication Date: 2-1-06

Rules Amended: 333-012-0260, 333-012-0265, 333-018-0030
Rules Repealed: 333-012-0265(T), 333-018-0030(T)

Subject: The Department of Human Services is permanently amend-
ing Oregon Administrative Rules (OAR): 333-012-0260 and 333-
012-0265 relating to informed consent; and 333-018-0030 relating
to the reporting of HIV test results in order to implement 2005 Ore-
gon Laws, Chapter 516 (HB 2706) and 333-019-0036 which requires
physicians and others attending pregnant women in Oregon to
include HIV testing among other previously required prenatal tests
for infectious diseases.

Rules Coordinator: Christina Hartman—(971) 673-1291

333-012-0260
Definitions

For purposes of OAR 333-012-0260 through 333-012-0270, the fol-
lowing definitions shall apply:

(1) “AIDS” refers to the acquired immunodeficiency syndrome,
which is caused by infection with the human immunodeficiency virus
(HIV). An individual is considered to have AIDS only when the conse-
quences of the HIV infection has reached the stage that meets strict clinical
criteria published by the United States Public Health Service’s Centers for
Disease Control and Prevention in the “Morbidity and Mortality Weekly
Report”, December 18, 1992, Volume 41, Number RR-17, pages 1 — 4, and
revised by the Council of State and Territorial Epidemiologists Position
Statement 05-ID-04 (available at http://www.cste.org/PS/2005pdf/
final2005/05-1D-04final.pdf), which publications are hereby adopted by
reference.

(2) “Division” means the Oregon Department of Human Services.
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(3) “Employer Representative” means a person, representing the
employer of the exposed worker, who is responsible for compliance with
OR-OSHA regulations (as defined in OAR 333-012-0280(5)).

(4) “Exposed Patient” means a person receiving health care who
receives an exposure that may, on evaluation, be determined to have been a
substantial exposure from the health care worker administering health care
to the patient.

(5) “Exposed Worker” means a worker who experiences a substantial
occupational exposure.

(6) “Health Care Representative” means a person with authority to
make health care decisions for another person who is incapable of consent
to health care.

(7) “HIV Test” means a Food and Drug Administration (FDA)
approved test of an individual for the presence of the human immunodefi-
ciency virus (HIV), or for antibodies or antigens that result from HIV infec-
tion, or for any other substance specifically associated with HIV infection
and not with other diseases or conditions.

(8) A “HIV-Positive Test” means a positive result on the most defini-
tive HIV test procedure used to test a particular individual. In the absence
of the recommended confirming tests, this means the result of the initial test
done.

(9) “Licensed Health Care Facility” means a health care facility as
defined in ORS 442.015 and a mental health facility, alcohol treatment
facility or drug treatment facility licensed or operated under ORS chapters
426 or 430.

(10) “Licensed Health Care Provider” means a person licensed or cer-
tified to provide health care under ORS chapters 677, 678, 689, 680, 684 or
685 or ORS 682.216, or under comparable statutes of any other state.

(11) “Licensed Physician” means any physician who is licensed by
the Board of Medical Examiners for the State of Oregon, State Board of
Podiatry Examiners, State Board of Chiropractic Examiners, or
Naturopathic Board of Examiners.

(12) “Local Health Department” means the local health department
administrator or his/her designated representative.

(13) “Occupational Exposure” means a substantial exposure of a
worker during the performance of the worker’s occupation.

(14) “Person(s)” includes, but is not limited to, any licensed physi-
cian; other licensed health care provider; licensed health care facility; men-
tal health facility, alcohol treatment facility, or drug treatment facility not
licensed as a licensed health care facility under ORS chapter 441; clinical
laboratory; blood or sperm bank; plasma center; insurer; insurance agent;
insurance-support organization as defined in ORS 746.600; government
agency; employer; research organization; or agent of any of the foregoing.

(15) “Source Person” means a person whose body fluids were the
source of a substantial exposure.

(16) “Substantial Exposure” means contact with blood or blood com-
ponents, semen, or vaginal/cervical secretions through percutaneous inocu-
lation or contact with an open wound, non-intact skin, or mucous mem-
brane of the exposed person. Substantial exposure includes contact with
other body fluids only if they are visibly contaminated with blood. In situ-
ations at accident sites and in other uncontrolled environments with poor
lighting where it is not possible to evaluate if the fluids were visibly con-
taminated with blood, contact with fluids that reasonably may have been so
contaminated constitutes substantial exposure.

(17) “Worker” means a person who is licensed or certified to provide
health care under ORS chapters 677, 678, 679, 680, 682, 684 or 685, an
employee of a health care facility, of a licensed health care provider or of a
clinical laboratory, as defined in ORS 438.010(1), a firefighter, a law
enforcement officer, as defined in ORS 414.805, a corrections officer or a

probation officer.
[Publications: Publications referenced are available from the agency.]
Stat. Auth.: ORS 433.045 - 433.080
Stats. Implemented: ORS 433.006 & 433.065
Hist.: HD 5-1988, f. 3-15-88, cert. ef. 3-18-88; HD 25-1990, f. & cert. ef. 12-17-90; HD 29-
1994, f. & cert. ef. 12-2-94; HD 7-1997, f. & cert. ef. 6-26-97; PH 6-2006, f. & cert. ef. 4-
17-06

333-012-0265
Informed Consent

(1) General scope. Pursuant to ORS 433.045, no person shall submit
the blood of an individual to an HIV test without first obtaining informed
consent or ascertaining that informed consent is obtained. This requirement
does not apply to the HIV testing of women during pregnancy or delivery
(ORS 433.045, 433.017 and OAR 333-018-0030), or HIV testing of
deceased persons in the anatomical gift setting or the official medical
examiner setting or where a clinical laboratory performs an HIV test on a
specimen obtained outside of Oregon.
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(2) Who may give consent:

(a) Anyone permitted by the laws of Oregon to give consent to med-
ical procedures for a particular individual may give consent for HIV testing
of that individual;

(b) A minor under 15 years of age may also give consent.

(3) Statutory exceptions to the requirement of informed consent prior
to HIV testing:

(a) Pursuant to ORS 433.055(3), informed consent for an HIV test
need not be obtained from an individual if the test is for the purpose of
research as authorized by the Division and if the testing is performed in a
manner by which the identity of the individual is not known, and may not
be retrieved by the researcher;

(b) Pursuant to Section 20(4), Chapter 600, Oregon Laws 1987,
informed consent for an HIV test need not be obtained from an individual
convicted of sex crimes or drug-related crimes who is tested for HIV infec-
tion by the Oregon Department of Corrections after being screened for and
found to have evidence for possible exposure to HIV;

(c) Nothing herein is intended to exclude any other exceptions that
may arise under Oregon law.

(4) Informed consent for HIV tests ordered by licensed physicians. In
obtaining informed consent for an HIV test, a licensed physician shall fol-
low the procedure in ORS 677.097.

(5) Informed consent for HIV tests ordered by other licensed health
care providers or persons acting on behalf of licensed health care facilities.
In obtaining informed consent for an HIV test, an other licensed health care
provider or persons acting on behalf of a licensed health care facility shall
use a procedure that is substantially similar to that specified in ORS
677.097.

(6) Informed consent for HIV tests ordered or arranged for by insur-
ers, insurance agents, or insurance support organizations. In obtaining
informed consent for an HIV test, an insurer, insurance agent, or insurance
support organization as defined in ORS 746.600, or persons acting in behalf
thereof, shall comply with the rules of the Insurance Division, OAR 836-
050-0200 through 836-050-0255, which contain substantially the same pro-
cedures as specified in subsection (7)(a) of this rule.

(7) Informed consent for HIV tests ordered or arranged for by any
persons other than those covered in sections (4), (5), and (6) of this rule.
Informed consent for HIV tests ordered or arranged for by any persons
other than: licensed physicians; other licensed health care providers; per-
sons acting on behalf of licensed health care facilities; or insurers, insur-
ance agents, and insurance-support organizations, as defined in ORS
746.600, shall be obtained as specified in this section:

(a) Procedure for informed consent. Except as provided in subsection
(7)(b) of this rule, in order to obtain informed consent for an HIV test of an
individual, any person subject to section (7) of this rule shall carry out the
following procedure:

(A) Provide the individual for his/her retention a copy of the form as
specified in Appendix 1;

(B) Orally summarize for the individual the substance of the state-
ment in Appendix 1 and specify alternatives to the HIV test in the particu-
lar instance, and if the test information will be disclosed to others, who
those others will be;

(C) Explain the risks from having the HIV test. This shall include a
description of Oregon law pertaining to the confidentiality of information
about an individual having the test and that individual’s test results; a state-
ment that there may be circumstances under which disclosure might be per-
mitted or required without consent; and a statement of the potential conse-
quences in regards to insurability, employment, and social discrimination if
the HIV test results become known to others;

(D) Inform the individual that he or she has the right to request addi-
tional information from a knowledgeable person before giving consent;

(E) Ask the individual to be tested whether he/she has any further
questions, and if so, provide the individual a full and complete opportunity
to ask those questions and receive answers from a person who is suffi-
ciently knowledgeable to give accurate and complete answers about AIDS,
HIV tests and the consequences of being tested or not tested;

(F) Have the individual sign a consent form as specified in Appendix
1, after having had an opportunity to read it;

(G) Maintain the signed form as specified in Appendix 1 for at least
seven years.

(b) Exemptions from use of the form as specified in Appendix 1:

(A) Blood banks, plasma centers, and sperm banks may apply to the
State Public Health Director for exemption from mandatory use of a form
as specified in Appendix 1. In order to be eligible for such exemption, the
blood bank, plasma center, or sperm bank must use a form or forms having
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a content substantially similar to that specified in Appendix 1. Approval of
exemption by the State Public Health Director shall be in writing and shall
be effective as to the form or forms approved for use under the application.
The application must be in writing, dated and signed by the executive offi-
cer of the blood bank, plasma center, or sperm bank, and include a copy of
the form or forms for which exemption is requested;

(B) If exemption is granted, all procedures specified in paragraphs
(7)(a)(B)—(G) of this rule shall be applied in using the approved form

adopted by the blood bank, plasma center, or sperm bank.
[ED. NOTE: Appendices referenced are available from the agency.]
Stat. Auth.: ORS 433
Stats. Implemented: ORS 433.045
Hist.: HD 5-1988, f. 3-15-88, cert. ef. 3-18-88; HD 29-1994, f. & cert. ef. 12-2-94; PH 19-
2005(Temp), f. 12-30-05, cert. ef. 1-1-06 thru 6-29-06; PH 6-2006, f. & cert. ef. 4-17-06

333-018-0030
Reporting of HIV Test Results

(1) Routine reporting of individuals who have been HIV tested. With
the exception of specimens submitted for HIV testing of women during
pregnancy or at delivery, pursuant to ORS 433.045, 433.017, and OAR
333-012-0265, or for the purposes of donation or sale of blood, plasma or
other blood products, sperm, or anatomical gifts, HIV test results on speci-
mens obtained in Oregon shall be reported routinely in accordance with the
following procedures:

(a) A Licensed Laboratory shall process a specimen obtained in
Oregon for HIV testing only when it is accompanied by a DHS-prescribed
form that is signed and dated by the Health Care Provider ordering the test
or their designee (DHS 340344-03). This requirement does not apply to
specimens taken for the purpose of monitoring the progression of disease in
a patient previously found to be infected with HIV. For such follow-up
monitoring, a Health Care Provider may arrange to forego the use of the
DHS-prescribed form with the licensed laboratory in question by providing
written confirmation to the laboratory that the patient has already tested
positive and has given consent for this follow-up testing. This letter must
include the patient’s name or patient identification number (when one
exists), provider name and provider address. Once such a letter is received
by the laboratory, it may possess specimens from that patient without the
DHS-prescribed form;

(b) The identity of the individual being tested shall not be recorded on
the copy of the DHS-prescribed form which is to be submitted to the DHS;

(c) The Licensed Laboratory that is responsible for reporting the test
results directly to the Health Care Provider, shall record the test results on
the DHS-prescribed form, and forward all completed forms to the DHS
within one week of completion of HIV testing. The forms must be submit-
ted for specimens with both HIV-positive test results and negative results;

(d) If the specimen is tested other than by a Licensed Laboratory or is
submitted to a clinical laboratory outside the State of Oregon, the Health
Care Provider must, upon receipt of test results, complete the DHS-pre-
scribed form and submit it to the Division within one week;

(e) The Health Care Provider and the Licensed Laboratory may use
any other forms necessary for routine communication of test results and
billing information, subject to the confidentiality requirements of OAR
333-012-0270.

(2) Reporting of HIV results of pregnant women. The Licensed
Laboratory is responsible for reporting the test results directly to the Health
Care Provider. The Health Care Provider and Laboratory may use any
forms necessary for routine inter-communication of test results and billing
information, subject to the confidentiality requirements of OAR 333-012-
0270.

(3) Reporting of HIV test results of donors in blood banks, plasma
centers, sperm banks, and anatomical gift services. Special requirements
apply to reporting results of HIV tests performed in these settings:

(a) Blood banks, plasma centers, sperm banks, and anatomical gift
services, and insurance companies and their agents are not required to com-
plete the DHS-prescribed form (DHS 340344-03) for each person tested;

(b) These facilities shall instead report to the DHS, on a quarterly
basis beginning July 1, 1988, a summary of the number of individuals HIV
tested during the three previous months, the number with HIV-positive test
results, and the number with negative results. For insurance companies, this
requirement applies to all tests performed at the request of the company for
insurance eligibility purposes. This report shall also identify the test system
used to identify positives and negatives. Such reporting shall be on a sta-

tistical basis only and shall not identify individuals.
NOTE: Specific rules regarding informed consent for HIV testing and confidentiali-
ty of HIV test results may be found in OAR 333-012-0265 and 333-012-2700.
Stat. Auth.: ORS 431, 432 & 433
Stats. Implemented: ORS 431, 432 & 433
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Hist.: HD 15-1988, f. 7-11-88, cert. ef. 9-1-88; HD 6-1990(Temp), f. 2-22-90, cert. ef. 3-1-
90; HD 16-1991, f. & cert. ef. 10-10-91; HD 10-1994(Temp), f. & cert. ef. 4-8-94; HD 29-
1994, f. & cert. ef. 12-2-94; OHD 22-2001, f. & cert. ef. 10-19-01; OHD 3-2002, f. & cert.
ef. 3-4-02; PH 19-2005(Temp), f. 12-30-05, cert. ef. 1-1-06 thru 6-29-06; PH 6-2006, f. &
cert. ef. 4-17-06

Rule Caption: Amends rules related to HIV reporting.

Adm. Order No.: PH 7-2006

Filed with Sec. of State: 4-17-2006

Certified to be Effective: 4-17-06

Notice Publication Date: 3-1-06

Rules Amended: 333-018-0015, 333-019-0031

Subject: The Department of Human Services (DHS) is permanent-
ly amending Oregon Administrative Rule (OAR) 333-019-0031 that
will allow state public health to retain the names of persons report-
ed with HIV. This amendment will make HIV reporting consistent
with all other reportable communicable diseases. In addition, OAR
333-018-0015 is being amended to require laboratories to report
results of all CD4+ lymphocyte tests and viral load tests.

Rules Coordinator: Christina Hartman—(971) 673-1291

333-018-0015
What Is to Be Reported and When

(1) Health Care Providers shall report all cases or suspected cases of
the diseases, infections, microorganisms, and conditions specified below.
The timing of Health Care Provider reports is specified to reflect the sever-
ity of the illness or condition and the potential value of rapid intervention
by public health agencies.

(2) When Local Public Health Authorities cannot be reached within
the specified time limits, reports shall be made directly to DHS, which shall
maintain an around-the-clock public health consultation service.

(3) Licensed Laboratories shall report all test results indicative of and
specific for the diseases, infections, microorganisms, and conditions speci-
fied below. Such tests include but are not limited to: microbiological cul-
ture, isolation, or identification; assays for specific antibodies; and identifi-
cation of specific antigens, toxins, or nucleic acid sequences.

(4) Reportable diseases, infections, microorganisms, and conditions,
and the time frames within which they must be reported are as follows:

(a) Immediately, day or night: Bacillus anthracis (anthrax);
Clostridium botulinum (botulism); Corynebacterium diphtheriae (diphthe-
ria); Severe Acute Respiratory Syndrome (SARS) and infection by SARS-
coronavirus; Yersinia pestis (plague); intoxication caused by marine
microorganisms or their byproducts (for example, paralytic shellfish poi-
soning, domoic acid intoxication, ciguatera, scombroid); any known or sus-
pected common-source outbreaks; and any uncommon illness of potential
public health significance.

(b) Within 24 hours (including weekends and holidays): Haemophilus
influenzae (any invasive disease; for laboratories, any isolation or identifi-
cation from a normally sterile site); measles (rubeola); Neisseria meningi-
tidis (any invasive disease; for laboratories, any isolation or identification
from a normally sterile site); Pesticide Poisoning; poliomyelitis; rabies
(human or animal); rubella; and Vibrio (all species).

(c) Within one Local Public Health Authority working day: Bordetella
pertussis (pertussis); Borrelia (relapsing fever, Lyme disease); Brucella
(brucellosis); Campylobacter (campylobacteriosis); Chlamydophila
(Chlamydia) psittaci (psittacosis); Chlamydia trachomatis (chlamydiosis;
lymphogranuloma venereum); Clostridium tetani (tetanus); Coxiella bur-
netii (Q fever); Creutzfeldt-Jakob disease and other transmissible spongi-
form encephalopathies; Cryptosporidium (cryptosporidiosis); Cyclospora
cayetanensis (cyclosporosis); Escherichia coli (Shiga-toxigenic, including
E. coli O157 and other serogroups); Francisella tularensis (tularemia);
Giardia (giardiasis); Haemophilus ducreyi (chancroid); hantavirus; hepati-
tis A; hepatitis B (acute or chronic infection); hepatitis C; hepatitis D
(delta); HIV infection (does not apply to anonymous testing) and AIDS;
Legionella (legionellosis); Leptospira (leptospirosis); Listeria monocyto-
genes (listeriosis); Mycobacterium tuberculosis and M. bovis (tuberculo-
sis); Neisseria gonorrhoeae (gonococcal infections); pelvic inflammatory
disease (acute, non-gonococcal); Plasmodium (malaria); Rickettsia (all
species: Rocky Mountain spotted fever, typhus, others); Salmonella (sal-
monellosis, including typhoid); Shigella (shigellosis); Taenia solium
(including cysticercosis and undifferentiated Taenia infections); Treponema
pallidum (syphilis); Trichinella (trichinosis); Yersinia (other than pestis);
any infection that is typically arthropod vector-borne (for example: Western
equine encephalitis, Eastern equine encephalitis, St. Louis encephalitis,
dengue, West Nile fever, yellow fever, California encephalitis, ehrlichiosis,
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babesiosis, Kyasanur Forest disease, Colorado tick fever, etc.); human bites
by any other mammal; and hemolytic uremic syndrome.

(d) Within seven days: Suspected Lead Poisoning (for laboratories;
this includes all blood lead tests performed on persons with suspected lead
poisoning).

(5) Licensed laboratories shall report, within seven days, the results of
all tests of CD4+ T-lymphocyte counts, percent of total lymphocytes that

are CD4 positive, and viral load tests.
Stat. Auth.: ORS 431, 432, 433
Stats. Implemented: ORS 431,432, 433
Hist.: HD 15-1981, f. 8-13-81, ef. 8-15-81; HD 20-1985(Temp), f. & ef. 9-30-85; HD 4-1987,
f. 6-12-87, ef. 6-19-87; HD 15-1988, f. 7-11-88, cert. ef. 9-1-88; HD 13-1990(Temp), f. 5-
25-90, cert. ef. 8-1-90; HD 5-1991, f. 3-29-91, cert. ef. 4-1-91; HD 10-1991, f. & cert. ef. 7-
23-91; HD 9-1992, f. & cert. ef. 8-14-92; HD 29-1994, f. & cert. ef. 12-2-94; OHD 22-2001,
f. & cert. ef. 10-19-01; OHD 3-2002, f. & cert. ef. 3-4-02; PH 11-2005, f. 6-30-05, cert. ef.
7-5-05; PH 7-20006, f. & cert. ef. 4-17-06

333-019-0031
Acquired Immunodeficiency Syndrome/Human Immunodeficiency
Virus

Investigation of cases of HIV infection or AIDS. Investigations of
HIV infection or AIDS shall be conducted to the extent that resources per-
mit. DHS, or the Local Public Health Authority, will ensure that each iden-
tified case is offered prevention, care, and partner counseling and referral

services.
NOTE: Specific rules regarding reporting requirements for HIV and AIDS may be
found in OAR 333-018-0015. Rules regarding informed consent for HIV testing and
confidentiality of HIV test results may be found in OAR 333-012-0265 and 333-012-
0270.
Stat. Auth.: ORS 431, 432 & 433
Stats. Implemented: ORS 431, 432 & 433
Hist.: HD 4-1987, f. 6-12-87, ef. 6-19-87; HD 15-1988, f. 7-11-88, cert. ef. 9-1-88; HD 29-
1994, f. & cert. ef. 12-2-94; OHD 13-2001, f. & cert. ef. 7-12-01, Renumbered from 333-
019-0223; OHD 22-2001, f. & cert. ef. 10-19-01; OHD 4-2002, f. & cert. ef. 3-4-02; PH 7-
2006, f. & cert. ef. 4-17-06

Rule Caption: Temporary suspension of rules related to the recon-
sideration process of Certificate of Need decisions.

Adm. Order No.: PH 8-2006(Temp)

Filed with Sec. of State: 4-17-2006

Certified to be Effective: 4-17-06 thru 10-11-06

Notice Publication Date:

Rules Suspended: 333-670-0000, 333-670-0010, 333-670-0020,
333-670-0030, 333-670-0040, 333-670-0050, 333-670-0060, 333-
670-0070, 333-670-0080, 333-670-0090, 333-670-0100, 333-670-
0110, 333-670-0120, 333-670-0130, 333-670-0140, 333-670-0150,
333-670-0160, 333-670-0170, 333-670-0180, 333-670-0190, 333-
670-0200, 333-670-0210, 333-670-0220, 333-670-0230, 333-670-
0240, 333-670-0250, 333-670-0260, 333-670-0270, 333-670-0280
Subject: The Department of Human Services is temporarily sus-
pending Oregon Administrative Rules in Chapter 333, Division 670
related to the reconsideration process for appealing a final order on
a Certificate of Need application.

Rules Coordinator: Christina Hartman—(971) 673-1291

333-670-0000
Purpose

The procedures established in these rules are intended to provide for
the speediest practicable hearing and decision in proceedings conducted
pursuant to ORS 442.315(5)(b), while affording all interested persons rea-
sonable notice and opportunity to participate, reasonable time to prepare
and submit their cases, and a full and fair hearing. This division shall be
interpreted to effectuate these policies and to promote justice. Technical
violations of these rules which do not affect substantial rights or interests
of parties, or of the public, shall not interfere with the review of a petition.
The Health Division as the administrative agency, and the hearing officers,
may relieve parties from performance of the strict requirements of this divi-

sion, to the extent legally permissible.
Stat. Auth.: ORS 183.310 - 183.550, 431.120(6) & 442.315
Stats. Implemented: ORS 431.120(6) & 442.315
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; OHD 11-1998, f. & cert. ef.10-22-98; Suspended
by PH 8-2006(Temp), f. & cert. ef. 4-17-06 thru 10-11-06

333-670-0010
Definitions

Definitions in this division governing the reconsideration proceed-
ings, unless the context or subject matter otherwise require:
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(1) “File or Filing” means the actual receipt of the document not later
than 5 p.m. on the date it is required to be filed. Unless otherwise stated in
rules, all documents are filed with the hearing officer.

(2) “Petitioner” means any party opposing the order of the adminis-
trator of the Health Division.

(3) “Respondent” means any party, including the Health Division,
supporting the order of the administrator.

(4) “Service” means actual delivery (if to the division or hearing offi-
cer) or mailing by certified mail with return receipt requested (if from the
division or hearing officer) not later than 5 p.m. on the date the document

is to be served.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0020
Who is Entitled to File for Reconsideration

(1) Any person or agency entitled as of right to a reconsideration, or
any person or agency which the division determines has an interest in the
outcome of the proceedings, or represents a public interest in such results,
may file a Request for Reconsideration.

(2) The request shall automatically be deemed allowed unless the
administrator otherwise notifies the requestor within 15 days of the filing
of the Request for Reconsideration. The Request for Reconsideration may

be denied if it was not within the time allowed.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0030
Contents of Request for Reconsideration

The request shall be in the form set forth in Form R-1 and shall con-
tain:

(1) A caption which sets forth the name of the person filing the notice,
identifying that person as a petitioner, and the Health Division as the
respondent;

(2) Below the caption the heading, “Request for Reconsideration”;

(3) The full title of the Health Division decision as it appears on the
order;

(4) The date of the Health Division decision;

(5) A concise description of the Health Division decision; and

(6) The name, address and telephone number of each of the follow-
ing:

(a) The petitioner, except that if the petitioner is represented by an
attorney, then the petitioner’s address and telephone number may be delet-
ed and the name, address and telephone number of the attorney shall be
included;

(b) The applicant, if any (if other than the petitioner), except that if the
applicant was represented by an attorney before the division, then the appli-
cant’s address and telephone number may be deleted and the name, address
and telephone number of the applicant’s attorney of record shall be includ-
ed;

(c) The division and the division’s legal counsel;

(d) Any other person whom Health Division correspondence or
notices indicate was mailed written notice of the order for which review is
sought.

(7) A statement which advises all persons whose name, address and
telephone number are required to appear in the notice as provided in sec-
tion (6) of this rule, other than the division, that in order to participate in the
review proceedings before the division a Motion to Intervene in such pro-
ceedings, as required by OAR 333-670-0050, must be filed with the divi-
sion’s hearing officer within seven days of filing the Request for
Reconsideration. A statement of facts sufficient to demonstrate that the peti-
tioner may request reconsideration because the petitioner is entitled, has an
interest in the outcome of the proceedings or represents public interest in
the result.

(9) Proof of service upon all persons required to be named in the

request, which conforms to definition of “service” in this division.
[ED. NOTE: Form R-1 referenced is available from the agency.]
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06
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333-670-0040
Filing and Service of Request

The request must be filed with the division, and served on all persons
identified in the request as required by OAR 333-670-0030(6), within 60

days from service of the division’s final order.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0050
Who May Intervene

(1)(a) The following persons or agencies are entitled as of right to a
reconsideration and are entitled to participate in all proceedings associated
with the reconsideration:

(A) Petitioner who has filed a Request for Reconsideration; and

(B) Any person or agency which the hearing officer determines to
have an interest in the results.

(b) Any person other than those listed as having a right, who desires
to participate as a party in the reconsideration, may make a motion to inter-
vene.

(2) Any person, other than those having a right to a reconsideration
hearing, who fails to file a Motion to Intervene may not participate in the

proceedings as provided under OAR 333-670-0160, 0170 or 0200.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0060
Content of Motion to Intervene

The Motion to Intervene shall be in the form set forth in Form R-2
and shall contain:

(1) A caption which sets forth the name of the person filing the
motion, identifying that person as an intervenor-petitioner or as an inter-
venor-respondent;

(2) Below the caption the heading, “Motion to Intervene”;

(3) The full title of the Health Division decision as it appears on the
order;

(4) A statement of facts sufficient to demonstrate that the intervenor
may file the motion because the intervenor is entitled, has an interest in the
outcome, or represents a public interest; and

(5) The name, address and telephone number of intervenor, except
that if the intervenor is represented by an attorney, then the intervenor’s
address and telephone number may be deleted and the name, address and

telephone number of the attorney shall be included.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0070
Filing and Service of Motion

The Motion to Intervene must be filed with the hearing officer, and
served on all parties identified in the request as required by OAR 333-670-
0030(6), and all parties who have previously filed a Motion to Intervene,
within seven days of the division’s receipt of the Request for

Reconsideration.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0080
Intervenor to Comply as Petitioner or Respondent

Intervenor-petitioner shall comply with those rules and time sched-
ules applicable to petitioners. Intervenor-respondents shall comply with

those rules and time schedules applicable to respondents.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0090
Designation of Hearing Officer
The administrator may designate a hearing officer to preside over the
reconsideration proceedings.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06
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333-670-0100
Hearing Officer to Rule

The hearing officer shall rule on the Motion to Intervene.

Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315

Stats. Implemented:

Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0110
Notice to Party Before Hearing of Rights and Procedures

(1) A general description of the hearing procedure is described in
OAR 333-670-0140 to 333-670-0190.

(2) A record will be made and governed by OAR 333-670-0120.

(3) The Health Division shall be represented by the Attorney General.
Any party which is a corporation must be represented by an attorney. All
parties to the reconsideration proceedings customarily are represented by
attorneys.

(4) The title and functions of the hearing officer are specified in this
division. The hearing officer’s services will be acquired through contract or
other arrangement between the hearing officer and the division.

(5) In the event a party not a corporation chooses not to be represent-
ed by an attorney, the hearing officer need not recess the proceeding solely
to allow the party to employ an attorney.

(6) The hearing officer need not grant an adjournment at the end of
the proceeding solely because the party proposes to present additional evi-
dence.

(7) Opportunity for objection to the hearing officer’s proposed order
can be made pursuant to OAR 333-670-0200.

(8) An appeal to the State Court of Appeals may be taken as provided

in ORS 183.480, et seq.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0120
Record

The records shall include at least the following:

(1) The application for certificate of need;

(2) The administrator’s order;

(3) Other such evidence as may be introduced by the parties, includ-
ing oral evidence admitted by the hearing officer in accordance with ORS
183.450; and

(4) All pleadings, briefs, correspondence sent or received by the hear-
ing officer, any interlocutory orders of the hearing officer, and any recom-

mendation of the hearing officer.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0130
Amendments to Applications Prohibited
No amendments to the application shall be considered during the

reconsideration process.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0140
Burden of Proof

Petitioners shall have the burden of proving by a preponderance of the
evidence all adjudicative facts necessary to establish entitlement to recon-

sideration, or to the relief it seeks.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0150
Petition for Reconsideration

(1) The petition shall be a written document containing, referring to,
and citing all evidence, facts, arguments, and reasoning that constitutes
petitioners’ case in chief.

(2) Filing and service of petition: The petition shall be filed with the
hearing officer, and served on all parties and persons who have sought to
intervene, on one of the following dates:
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(a) If no Motion to Intervene as a party petitioner has been filed, not
later than 15 days from the date of filing the Request for Reconsideration;
or

(b) If a Motion to Intervene as a party petitioner has been filed, not
later than 15 days from the date of filing the motion.

(3) Failure to file a petition within the time required will result in dis-
missal of the request for reconsideration.

(4) Specifications:

(a) The petition shall:

(A) Contain a table of contents in the front portion; and

(B) Not exceed 50 pages exclusive of appendices unless permission
for an extended petition is granted by the hearing officer.

(b) Set out on a cover page, which shall be blue in color, the full title
of the reconsideration proceedings, including the names, addresses and
telephone numbers of all parties or their attorneys, who have filed a Motion
to Intervene in the review proceedings;

(c) Be typewritten and double spaced with double space above and
below each paragraph or less if quotations. Printed or used area shall not
exceed 6-1/4 inches by 9-1/2 inches, exclusive of page numbers;

(d) Be on white pleading paper, without glaze, with surface suitable
for both pen and pencil notations;

(e) Contain on the last page the name and the author of the petition for
review and the name of the law firm or firms, if any, representing the peti-
tioner.

(5) Contents: The petition shall contain petitioner’s brief and shall:

(a) Set out the facts which establish that the petitioner has standing:

(A) The petitioner was entitled, as a matter of right, to notice and
hearing prior to the making of the decision sought to be reviewed; or

(B) The petitioner’s interests were adversely affected, or the petition-
er was aggrieved by the decision.

(b) Open with a clear and concise statement of the case which shall
set forth in the following order and under separate headings:

(A) The nature of the Health Division final decision of which recon-
sideration is sought, and the relief sought by the petitioner;

(B) A succinct and clear summary of arguments appearing in the body
of the petition for review;

(C) A concise but compete summary of the facts material to the deter-
mination of the question, or questions, represented for reconsideration. The
summary shall be in narrative form with reference to appropriate portions
of the appendix where the facts appear; and

(D) Any other matters necessary to inform the hearing officer con-
cerning the questions and contentions raised by petitioner, insofar as such
matters are a part of the appendix, with reference to the portions of the
appendix where such matters appear.

(c) Set forth clearly and succinctly each issue of fact and law under a
separate and appropriate heading. Where several issues of fact or law pres-
ent essentially the same questions, they shall be combined so far as practi-
cable;

(d) Set forth a separate argument for each issue of fact or law, or com-
bination of issues of fact or law;

(e) Contain a copy of the Health Division final decision for which
reconsideration is sought, including the written findings of fact, statement
of reasons and conclusions of law adopted by the division; and

(f) If the petitioner believes the division applied policy which it was
required to, but did not, enact pursuant to rulemaking procedures, then that
issue may be raised either as an issue of fact or law, or as a petition for
review;

(g) Appendix: The appendix shall contain all evidence upon which the
petitioner relies, presented in writing, in a form admissible under ORS
183.450. The appendix may include but not be limited to documents and

reports previously submitted to, or generated by, the division.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0160
Respondent’s Brief

(1) Filing of Brief: Respondent’s brief shall be filed with the hearing
officer within 30 days after the date the Petition for Reconsideration is
filed. A copy of the respondent’s brief shall be served on all parties.

(2) Specifications: Respondent’s brief shall conform to the specifica-
tions required by the petition for Reconsideration, except that the brief shall
have a cover page which is red in color. If there is more than one respon-
dent in the review proceedings, the cover page should specify which
respondent is filing the brief.
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(3) Contents:

(a) The respondent’s brief shall follow the form prescribed for the
Petition for Reconsideration. Under the heading “Statement of the Case,”
the respondent shall specifically accept the petitioner’s statement of the
case or shall cite any alleged omissions or inaccuracies therein, and may
state additional relevant facts or other matters as may apply to the decision.
The additional statement shall refer to pages of the petitioner’s or respon-
dent’s appendix in support of the additional matter set forth, but shall not
repeat those portions of petitioner’s statement with which respondent
agrees;

(b) If respondent challenges petitioner’s standing on the basis that the
facts alleged in support of standing are not true, respondent shall state in its
brief, under a separate heading, the true facts and in what manner the facts
alleged by petitioner are untrue. If necessary in order to obtain sufficient
information to dispute petitioner’s allegations of standing, respondent may
take petitioner’s deposition pursuant to ORS 183.425. Such deposition, if
relied upon by respondent, shall be appended to respondent’s brief, or filed
with the hearing officer and served on all parties as soon as is practicable;

(c) Respondent’s brief shall contain responses and objections, if any,
to the weight or admissibility of any evidence in the appendix of the

Petition for Reconsideration.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0170
Procedural Conference

Not later than ten days after filing the respondent’s brief, the hearing
officer may convene and conduct a conference meeting where the hearing
officer may:

(1) Entertain petitioner’s objections, if any, to the weight or admissi-
bility of any evidence in the appendix to respondent’s brief;

(2) Informally discuss the procedure and merits of the case;

(3) Request additional briefing from the parties;

(4) Perform such other functions as the hearing officer determines
necessary or appropriate for the full, fair and speedy submission of the case;
and shall

(5) Schedule time and place for direct and cross-examination, and
rebuttal testimony or evidence, upon request of any party or on the hearing

officer’s own motion.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0180
Reconsideration Hearing

(1) The hearing officer shall order and hold a hearing at which the
division’s decision shall be reconsidered.

(2) The reconsideration hearing shall be held not later than 15 days
following service of the respondent’s brief required by OAR 333-670-0160,
unless a longer time is agreed to by the parties.

(3) All evidence and testimony permitted by the hearing officer to be
admitted into the record shall be the basis for a reconsideration to uphold
or deny the division’s proposed decision, or to remand the application

record to the division for re-review and a new order.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0190
Recommendation

(1) At any time during the pendency of the reconsideration proceed-
ing, if the hearing officer believes that action by the administrator is neces-
sary for the proper disposition of the case, the hearing officer may, in writ-
ing, recommend that the administrator take such action in an interlocutory
recommendation.

(2) At the earliest possible time after closing of the record, but not
later than 30 days, the hearing officer shall draft, file with the administra-
tor and serve on all parties a proposed order, including recommended find-
ings of fact, conclusions of law, and recommendation for disposition of

case.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06
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333-670-0200
Exceptions: Administrator’s Final Order

(1) Not later than ten days after the date of the filing with the admin-
istrator by the hearing officer, of the hearing officer’s final recommenda-
tion, any party may file with the administrator, and serve on all parties and
the hearing officer, its written exceptions to the recommendation. The
administrator may entertain such oral argument as the administrator deter-
mines necessary or appropriate to assist the administrator in the proper dis-
position of the case.

(2) Not later than 30 days after the administrator has receive and
reviewed the hearing officer’s proceedings, the recommendation of the
hearing officer, and the exceptions, if any, of the parties thereto, the admin-
istrator shall either:

(a) Remand the matter to the hearing officer for further proceedings
on any issues of fact which the administrator believes were not fully or ade-
quately developed; or

(b) Enter a final order adopting the recommendation of the hearing
officer as the administrator’s order; adopting the reconsideration with some
modifications as the administrator determines necessary or appropriate; or
rejecting the recommendation of the hearing officer. If the administrator
elects to reject the recommendation of the hearing officer, the admin-
istrator’s final order shall contain necessary findings of fact and conclu-

sions of law.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0210
Subpoenas
The administrator, hearing officer or attorneys representing other

affected parties may issue subpoenas pursuant to ORS 183.440.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0220
Power to Discharge Responsibility

Hearing officers shall have the necessary power to discharge the
responsibility to control the course and conduct of the reconsideration pro-
ceedings, from the time of filing the Request for Reconsideration to the

final recommendation of the hearing officer.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0230
Appropriateness of Motions

(1) Unless this chapter or applicable statutes provide another form of
the application, a request for an order or relief made outside of the hearing
shall be made by serving and filing a motion in writing for such order or
relief.

(2) Time of filings: A party seeking to challenge the failure of an
adverse party to comply with any of the requirements of statutes or this
chapter, shall make such challenges by motion either at the hearing or filed
with the hearing officer, and served on the adverse party, within ten days
after the moving party obtains knowledge of such alleged failure. The
adverse party may, within ten days of the receipt of a motion under this rule,
serve and file an answer.

(3) How submitted: Except during the hearing, parties shall submit all
motions without oral argument except as may be provided at the hearing
officer’s discretion pursuant to OAR 333-670-0170(5) or unless otherwise
directed by the hearing officer. The motion shall show proof of service on
all opposing counsel or parties.

(4) In addition to direct evidence received by way of the appendix,
required by OAR 333-670-0150(5)(g), the hearing officer shall provide
opportunity for direct oral testimony and direct documentary evidence to
clarify or explain the issues raised in petitioner’s brief, respondent’s brief,
intervenor-petitioner’s brief or intervenor-respondent’s brief. However, the
hearing officer shall not admit direct oral testimony or evidence which is

irrelevant, immaterial or unduly repetitious.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06
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333-670-0240
Conferences

On their own motion or at the request of any party, hearing officers
may conduct one or more conferences. The hearing officer shall provide
reasonable notice advising all parties of the time, place and purpose of the

conference.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0250
Computation of Time

The time provided in this chapter for acts to be performed shall be
computed by excluding the first day and including the last day. If the last
day is Saturday, Sunday or other legal holiday, the act must be performed
on the next business day. For good cause, and upon request, extensions of
time may be granted by the hearing officer or Health Division, as appropri-

ate.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0260
Address and Hours of the Health Division

The Health Division’s address is Health Division, 800 N.E. Oregon,
#21, Portland, OR 97232. The telephone number is (503) 731-4320. The

offices are open from 8 a.m. to 5 p.m., Monday through Friday.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0270
Conflict with Model Rules

The Model Rules of Procedure adopted by the Health Division do not
apply to reconsideration proceedings. Where the Model Rules of Procedure
are in conflict with this chapter or ORS Chapter 442, the Model Rules are

null and void.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

333-670-0280
Release of Materials Under Challenge

As provided in ORS 192.501(1), when a certificate of need order or
any other decision by the division is challenged in a court of law, no written
materials pertinent to that issue may be released, reproduced or sent to any

person or party without prior approval from the division’s legal counsel.
Stat. Auth.: ORS 183.310 - 183.550, 409.120, 431.120(6) & 442.315
Stats. Implemented:
Hist.: HD 13-1994, f. & cert. ef. 4-22-94; Suspended by PH 8-2006(Temp), f. & cert. ef. 4-
17-06 thru 10-11-06

Rule Caption: DHS Public Health Rulemaking Procedures for
Oregon Administrative Rule Chapter 333.

Adm. Order No.: PH 9-2006

Filed with Sec. of State: 5-10-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 4-1-06

Rules Repealed: 333-001-0000, 333-001-0005

Subject: The Department of Human Services, Public Health is per-
manently repealing Oregon Administrative Rules 333-001-0000 con-
cerning the Notice of Proposed Rule for Public Health and 333-001-
0005 concerning the Model Rules of Procedure for Public Health.
Public Health will be following the Department rules on these top-
ics being adopted in Chapter 407.

Rules Coordinator: Christina Hartman—(971) 673-1291

Department of Human Services,
Seniors and People with Disabilities
Chapter 411

Rule Caption: Confidentiality requirements, statewide criminal his-
tory approval, paid leave provisions and discontinued FICA
refunds.
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Adm. Order No.: SPD 15-2006

Filed with Sec. of State: 4-26-2006

Certified to be Effective: 5-1-06

Notice Publication Date: 4-1-06

Rules Amended: 411-031-0020, 411-031-0040, 411-031-0050
Rules Repealed: 411-031-0020(T), 411-031-0050(T)

Subject: OAR chapter 411, division 031 has been updated to include
maintaining client confidentiality as a Homecare Worker enrollment
criteria and a reason for termination if violated. Sections were added
to Criminal History Clearance Rechecks to reflect the approval peri-
od, to indicate approval is specific to Homecare Worker enrollment,
and that approval is applied statewide whether the fitness determi-
nation was made by an SPD or AAA office. Changes were made to
paid leave provisions for Homecare Workers as negotiated in the
Home Care Commission’s collective bargaining agreement. Language
was deleted concerning issuing FICA refunds to those not subject to
withholding. Clarification was added that DHS (not DOJ Medicaid
Fraud) determines when an overpayment has resulted from fraudu-
lent provider activity. The term “Immediate Suspension” was changed
to “Immediate Termination” and “Termination Pending Appeal” was
added to reflect the standard form of termination when there is no
imminent danger. Information was added about protective services
information that must not be disclosed in a termination letter.
Rules Coordinator: Lisa Richards—(503) 945-6398

411-031-0020
Definitions

(1) “Activities of Daily Living (ADL)” means those personal, func-
tional activities required by an individual for continued well-being, which
are essential for health and safety. Activities include eating,
dressing/grooming, bathing/personal hygiene, mobility (ambulation and
transfer), elimination (toileting, bowel and bladder management), and cog-
nition/behavior as defined in OAR chapter 411, division 015.

(2) “Adult Protective Services” means a service to be provided in
response to the need for protection from harm or neglect to an aged, dis-
abled, or blind person 18 years of age or older regardless of income, as
described in OAR 411-020-0000 through 411-020-0130.

(3) “Area Agency on Aging (AAA)” means the Department of Human
Services (DHS) designated agency charged with the responsibility to pro-
vide a comprehensive and coordinated system of services to seniors or indi-
viduals with disabilities in a planning and service area. For purposes of
these rules, the term Area Agency on Aging (AAA) is inclusive of both
Type A and Type B Area Agencies on Aging as defined in ORS 410.040
through 410.300.

(4) “Burden of proof” means that the existence or nonexistence of a
fact must be established by a preponderance of the evidence.

(5) “Business days” means Monday through Friday and excludes
Saturdays, Sundays and state-sanctioned holidays.

(6) “Case Manager” means an SPD/AAA employee who assesses the
service needs of an applicant, determines eligibility, and offers service
choices to the eligible individual. The Case Manager authorizes and imple-
ments the service plan, and monitors the services delivered.

(7) “Client” or “Client-Employer” means the individual eligible for
in-home services.

(8) “Client-Employed Provider Program (CEP)” refers to the program
wherein the provider is directly employed by the client and provides either
hourly or live-in services. In some aspects of the employer/employee rela-
tionship, the Department of Human Services acts as an agent for the Client-
Employer. These functions are clearly described in OAR 411-031-0040.

(9) “Companionship Services” means those services which are desig-
nated by the Department of Labor as meeting the personal needs of a client
and which are exempt from federal and state minimum wage laws.

(10) “Department” means the Oregon Department of Human
Services, which includes Seniors and People with Disabilities.

(11) “Evidence” means testimony, writings, material objects, or other
things presented to the senses that are offered to prove the existence or
nonexistence of a fact.

(12) “Fiscal Improprieties” means the Homecare Worker committed
financial misconduct involving the client’s money, property or benefits.
Improprieties include, but are not limited to, financial exploitation, bor-
rowing money from the client, taking the client’s property or money, hav-
ing the client purchase items for the Homecare Worker, forging the client’s
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signature, falsifying payment records, claiming payment for hours not
worked, or similar acts intentionally committed for financial gain.

(13) “General Household Work™ means, according to federal law,
housecleaning, chore services, and other household tasks.

(14) “Homecare Worker (HCW)” means a provider, as described in
OAR 411-031-0020 and 411-031-0040, who is directly employed by the
client and provides either hourly or live-in services to eligible clients. The
term Homecare Worker includes providers in the Spousal Pay Program.
Independent Choices Program providers and Personal Care Attendants
enrolled through Developmental Disability Services or Mental Health
Services are excluded from the term Homecare Worker.

(15) “Hourly Services” means the in-home services, including activi-
ties of daily living and self-management tasks, which are provided at regu-
larly scheduled times.

(16) “Imminent Danger” means there is reasonable cause to believe a
person’s life or physical well-being is in danger if no intervention is initiat-
ed immediately.

(17) “In-Home Services” means those activities of daily living and
self-management tasks that assist an individual to stay in his or her own
home.

(18) “Lack of skills, knowledge and ability to adequately or safely
perform the required work” means the Homecare Worker does not possess
the skills to perform services needed by Department clients. The Homecare
Worker may not be physically, mentally, or emotionally capable of provid-
ing services to seniors and persons with disabilities. Their lack of skills may
put clients at risk, because they fail to perform, or learn to perform, their
duties adequately to meet the needs of the client.

(19) “Lack of ability or willingness to maintain Client-Employer con-
fidentiality” means the Homecare Worker is unable or unwilling to keep
personal information about their Client-Employer private. Unless given
specific permission by the Client-Employer or his or her legal representa-
tive, the Homecare Worker must not share any personal information about
the eligible individual including medical, social service, financial, public
assistance, legal, or interpersonal details.

(20) “Live-In Services” means those Client-Employed Provider
Program services provided when a client requires ADL, self-management
tasks, and twenty-four hour availability. Time spent by any live-in
Homecare Worker doing self-management and twenty-four hour availabil-
ity are exempt from federal and state minimum wage and overtime require-
ments under the Companionship Services definition outlined in this rule. To
ensure continuity of care for the client, live-in service plans must include at
least one HCW providing 24-hour availability for a minimum of five (5)
days in a calendar week.

(21) “Office of Administrative Hearings” means the panel established
within the Employment Department under section 9, chapter 849, Oregon
Laws, 1999, that conducts contested case proceedings and other such duties
on behalf of designated state agencies.

(22) “Oregon Project Independence (OPI)” means the program of in-
home services defined in OAR chapter 411, division 032.

(23) “Preponderance of the evidence” means that one party’s evi-
dence is more convincing than the other party’s.

(24) “Provider” means the individual who actually renders the serv-
ice.

(25) “Provider enrollment” means a Homecare Worker’s authoriza-
tion to work as a provider employed by the client, for the purpose of receiv-
ing payment for authorized services provided to Department clients.
Provider enrollment includes the issuance of a provider number.

(26) “Provider number” means an identifying number, issued to each
Homecare Worker who is enrolled as a provider through the Department.

(27) “Self-Management tasks” or “Instrumental Activities of Daily
Living JADL)” means those activities, other than activities of daily living,
required by an individual to continue independent living; i.e., medication
and oxygen management, transportation, meal preparation, shopping, and
client-focused housekeeping.

(28) “Seniors and People with Disabilities (SPD)” means the part of
the Oregon Department of Human Services responsible for the administra-
tion of programs to seniors and people with disabilities, including the state
local offices that administer benefits and services to eligible individuals in
regional areas throughout the state.

(29) “Services are not provided as required,” means the Homecare
Worker does not provide the services to the client as described in the serv-
ice plan authorized by the Department.

(30) “Twenty-Four Hour Availability” means the availability and
responsibility of a Homecare Worker to meet Activities of Daily Living and
self-management needs of a client as required by that client over a twenty-

Oregon Bulletin

76

four hour period. These services are provided by a live-in Homecare
‘Worker and are exempt from federal and state minimum wage and overtime
requirements.

(31) “Unacceptable conduct at work” means the Homecare Worker
has repeatedly engaged in one or more of the following behaviors: delay in
their arrival to work or absences from work not prior-scheduled with the
client, which are either unsatisfactory to the client or which neglect the
client’s care needs; or inviting unwelcome guests or pets into the client’s
home, which results in the client’s dissatisfaction or inattention to the
client’s required care needs.

(32) “Unacceptable criminal history” means that a criminal history
check and fitness determination have been conducted resulting in a
“denied” status, as defined in OAR 410-007-0210. A “denied” criminal his-
tory check results in the denial or termination of the Homecare Workers’
provider enrollment.

(33) “Violation of a drug-free workplace” means there was a substan-
tiated complaint against the Homecare Worker being intoxicated by alcohol
or drugs while responsible for the care of the client, while in the client’s
home, or while transporting the client, or manufacturing or distributing
drugs while providing authorized services to the client or while in the
client’s home.

(34) “Violations of Protective Service and abuse rules” means the
Homecare Worker violated protective service and abuse rules as described
in OAR 411-020-0002, section (1). Abuse includes physical assault, use of
inappropriate or derogatory language, financial exploitation, inappropriate
sexual advances, neglect of care, and denying medical care or treatment.
Abuse also includes the use of medications or physical restraints when used

to discipline the client or for the convenience of the provider.
Stat. Auth.: ORS 409.050, 410.070 & 410.090
Stats. Implemented: ORS 410.010, 410.020 & 410.070
Hist.: SPD 17-2004, f. 5-28-04, cert.ef. 6-1-04; SPD 40-2004(Temp), . 12-30-04, cert. ef. 1-
1-05 thru 6-30-05; SPD 10-2005, f. & cert. ef. 7-1-05; SPD 15-2005(Temp), f. & cert. ef. 11-
16-05 thru 5-15-06; SPD 15-2006, f. 4-26-06, cert. ef. 5-1-06

411-031-0040
Client-Employed Provider Program

The Client-Employed Provider Program contains systems and pay-
ment structures to employ both hourly and live-in providers. The live-in
structure assumes that the provider will be required for activities of daily
living and self-management tasks and twenty-four hour availability. The
hourly structure assumes that the provider will be required for activities of
daily living and self-management tasks during specific substantial periods.
Except as indicated, all of the following criteria apply to both structures:

(1) Employment Relationship: The relationship between the provider
and the client is that of employee and employer.

(2) Job Descriptions: Each Client-Employer, in cooperation with the
case manager, or if present, contracted Registered Nurse, may create a job
description for the potential employee. Such descriptions will make it clear
that general household work will comprise less than 20% of the live-in
employee’s time.

(3) Homecare Worker Liabilities: The only benefits available to
Homecare Workers are those negotiated in the collective bargaining agree-
ment between the Home Care Commission and the Service Employee’s
International Union, Local 503, OPEU. This agreement does not include
participation in the Public Employees Retirement System (PERS) or the
Oregon Public Service Retirement Plan (OPSRP). Homecare Workers are
not state employees.

(4) Client-Employer Absences: When a Client-Employer is absent
from the home due to an illness or medical treatment and is expected to
return to the home, a live-in provider, who is the only live-in provider for a
client, may be retained to ensure his or her presence upon the Client-
Employer’s return or to maintain the client’s home for up to 30 days at the
rate of pay immediately preceding the client’s absence. Spousal Pay
Providers are not eligible for payment during a client absence.

(5) Selection of Homecare Worker: The Client-Employer carries pri-
mary responsibility for locating, interviewing, screening, and hiring his or
her own employees. The Client-Employer has the right to employ any indi-
vidual who successfully meets the provider enrollment standards described
in section (8) of this rule. The SPD/AAA office determines whether the
employee meets minimum qualifications to provide the authorized services
paid by the Department.

(6) Employment Agreement: The Client-Employer retains the full
right to establish the employer-employee relationship at any time after
Bureau of Citizenship and Immigration Services papers have been com-
pleted and identification photocopied. The Department will not guarantee
payment for those services until all acceptable enrollment standards have

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

been verified and both the employer and Homecare Worker have been for-
mally notified in writing that payment by the Department is authorized.

(7) Terms of Employment: The terms of the employment relationship
are the responsibility of the Client-Employer to establish at the time of hire.
These terms of employment include dismissal or resignation notice, work
scheduling, and absence reporting as well as any sleeping arrangements or
meals provided for live-in or hourly employees.

(8) Provider Enrollment:

(a) Enrollment Standards: A Homecare Worker must meet all of the
following standards to be enrolled with the Department’s Client-Employed
Provider Program:

(A) The Homecare Worker must maintain a drug-free work place.

(B) The Homecare Worker must be “approved” following a criminal
history check as defined in OAR 410-007-0210.

(C) The Homecare Worker must have the skills, knowledge, and abil-
ity to perform, or to learn to perform the required work.

(D) The Homecare Worker’s U.S. employment authorization must be
verified.

(E) The Homecare Worker must be 18 years of age or older. SPD
Central Office may approve limited enrollment, as described in subsection
(8)(d) of this rule, for a Homecare Worker who is at least sixteen years of
age.

(F) The Homecare Worker must complete an orientation as described
in subsection (8)(e) of this rule.

(b) The Department may deny an application for provider enrollment
in the Client-Employed Provider Program when:

(A) The applicant has a history of violating protective service and
abuse rules;

(B) The applicant has committed fiscal improprieties;

(C) The applicant does not have the skills, knowledge or ability to
adequately or safely provide services;

(D) The applicant lacks the ability or willingness to maintain Client-
Employer confidentiality;

(E) The applicant has an unacceptable criminal history;

(F) The applicant is not 18 years of age;

(G) The applicant has been excluded by the Health and Human
Services, Office of Inspector General, from participation in Medicaid,
Medicare and all other Federal health care programs; or

(H) SPD/AAA has information that enrolling the applicant as a
Homecare Worker would put vulnerable clients at risk.

(c) Criminal History Clearance Rechecks: Criminal history clearance
re-checks will be conducted at least every other year from the date the
Homecare Worker is enrolled. Re-checks may be conducted more fre-
quently at the discretion of SPD/AAA. SPD/AAA may conduct a re-check
based on additional information discovered about the Homecare Worker,
such as possible criminal activity.

(A) When a Homecare Worker is approved without restrictions fol-
lowing a criminal history clearance fitness determination, the approval will
meet the Homecare Worker enrollment requirement statewide whether the
qualified entity is a state-operated SPD office or an AAA operated by a
County, Council of Governments or a non-profit organization.

(B) Criminal history clearance approval is effective for two years
unless:

(i) There is a change in status based on a new fitness determination;

(ii) The local SPD/AAA office conducts scheduled re-checks annual-
ly in which case the approval is effective for one year; or

(iii) The approval has ended because the Homecare Worker is no
longer enrolled.

(C) Prior criminal history clearance approval for another DHS
provider type is inadequate to meet criminal history clearance requirements
for Homecare Worker enrollment.

(d) Limited enrollment: SPD/AAA may approve a limited enrollment
for a Homecare Worker to provide services exclusively to a client or to spe-
cific clients. In-Home Services providers approved under a limited enroll-
ment are designated as Exclusive Homecare Workers. Generally, limited
enrollment would be approved for Homecare Workers providing services
exclusively to clients who are family members, friends or neighbors. To
remove limited enrollment status and be designated as a Career Homecare
Worker, a Homecare Worker must complete a criminal history clearance re-
check.

(e) Homecare Worker Orientation: Homecare Workers must partici-
pate in an orientation arranged through an SPD/AAA office. The orienta-
tion should occur within the first 30 days after becoming enrolled in the
Client-Employed Provider Program and prior to beginning work for any
specific SPD/AAA clients. When completion of an orientation is not possi-
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ble within those timelines, orientation must be completed within 90 days of
being enrolled. If a Homecare Worker fails to complete an orientation with-
in 90 days of provider enrollment, their provider number will be inactivat-
ed and any authorization for payment of services will be discontinued.

(f) A Homecare Worker’s provider enrollment may be inactivated
when:

(A) The Homecare Worker has not provided any paid services to any
client in the last twelve months;

(B) The Homecare Worker fails to complete a criminal history clear-
ance authorization or provide fingerprints in accordance with the criminal
history clearance, when requested by the Department;

(C) The Homecare Worker informs the Department they will no
longer be providing Homecare Worker services in Oregon; or

(D) A complaint is being investigated against a Homecare Worker
who, at the time, is not providing any paid services to clients.

(9) Paid Leave:

(a) Live-in Home Care Workers: The Department will authorize one
twenty-four hour period of leave each month when a live-in Homecare
Worker or Spousal Pay Provider is the only live-in provider during the
course of a month. For any part of a month worked, the live-in Homecare
Worker will receive a proportional share of that twenty-four hour period of
leave authorization. A prorated share of the 24 hours will be allocated pro-
portionately to each live-in when there is more than one live-in provider for
a client.

(A) Accumulation and Usage: A provider may not accumulate more
than 144 hours of accrued leave. The employer, Homecare Worker, and
case manager will coordinate the timely use of these hours. Usage may be
in one-hour increments. Accrued leave must be taken while employed as a
live-in.

(B) The Right to Retain Live-in Paid Leave: The Homecare Worker
retains the right to access earned paid leave when terminating employment
with one employer, so long as the Homecare Worker is employed with
another employer as a live-in within one year of termination.

(C) Transferability of Live-In Paid Leave: Live-in Homecare Workers
who convert to hourly or separate from live-in service and return as an
hourly Homecare Worker within one (1) year from the last date of live-in
services will be credited with their unused hours of leave up to a maximum
of sixteen (16) hours. Effective July 1, 2006, unused hours of leave will be
credited up to a maximum of thirty-two (32) hours. Paid leave cannot be
cashed out.

(b) Hourly Homecare Workers: On July 1st of each year, active
Homecare Workers who worked eighty (80) authorized and paid hours in
any one (1) of the three (3) months that immediately precede July (April,
May, June) will be credited with one sixteen (16) hour block of paid leave
to use during the current fiscal biennium (July 1 through June 30) in which
it was accrued. On February Ist of each year, active employees who worked
eighty (80) authorized and paid hours in any one (1) of the three (3) months
that immediately precede February (November, December, January) will be
credited with sixteen (16) hours of paid time off. One sixteen hour block of
paid leave will be credited to each eligible Homecare Worker, irrespective
of the number of clients they serve. Such leave will not be cumulative from
biennium to biennium.

(A) Utilization of Hourly Paid Leave: Such time off must be utilized
in one (1) eight (8)-hour block subject to authorization. If the Homecare
Worker’s normal workday is less than eight (8) hours, such time off may be
utilized in blocks equivalent to the normal workday. Any remaining hours
that are less than the normally scheduled workday may be taken as a single
block.

(B) Limitations of Hourly Paid Leave: If the leave hours are not used
within the biennium, the balance will be reduced to zero (0). Homecare
Workers will not be compensated for paid leave unless the time off work is
actually taken. Hourly paid leave cannot be cashed out.

(C) Transferability of Hourly Paid Leave: An hourly Homecare
Worker who transfers to work as a live-in Homecare Worker (within the
biennium that their hourly leave is earned) will maintain their balance of
hourly paid leave and begin accruing live-in paid leave.

(10) Department Fiscal and Accounting Responsibility:

(a) Direct Service Payments: The Department will make payment to
the provider on behalf of the client for all in-home services. This payment
will be considered full payment for the services rendered under Title XIX.
Under no circumstances is the Homecare Worker to demand or receive
additional payment for these Title XIX-covered services from the client or
any other source. Additional payment to Homecare Workers for the same
services covered by Oregon’s Title XIX Home and Community Based serv-
ices waiver is prohibited.
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(b) Timely Submission of Claims: In accordance with OAR 410-120-
1300, all claims for services must be submitted within 12 months of the
date of service.

(c) Ancillary Contributions:

(A) FICA: Acting on behalf of the Client-Employer, the Department
will apply any applicable FICA (Federal Insurance Contributions Act) reg-
ulations and will:

(i) Withhold the Homecare Worker-employee contribution from pay-
ments; and

(ii) Submit the Client-Employer contribution and the amounts with-
held from the Homecare Worker-employee to the Social Security
Administration.

(B) Benefit Fund Assessment: The Workers’ Benefit Fund assessment
pays for programs that provide direct benefits to injured workers and their
beneficiaries and that assist employers in helping injured workers return to
work. The Department of Consumer & Business Services sets the Workers’
Benefit Fund assessment rate for each calendar year. DHS calculates the
hours rounded up to the nearest whole hour and deducts an amount round-
ed up to the nearest cent. Acting on behalf of the Client-Employer, the
Department will:

(i) Deduct the Homecare Worker-employees’ share of the Benefit
Fund Assessment rate for each hour or partial hour worked by each paid
Homecare Worker.

(ii) Collect the Client-Employer’s share of the Benefit Fund
Assessment for each hour or partial hour of paid services received.

(iii) Submit the client and Homecare Worker’s contributions to the
‘Workers’ Benefit Fund.

(C) The Department will pay the employer’s share of the
Unemployment Tax.

(d) Ancillary Withholdings. For purposes of subsection (10)(c) of this
rule, “labor organization” means any organization that has, as one of its
purposes, representing employees in their employment relations.

(A) The Department will deduct from the Homecare Worker’s month-
ly salary or wages the specified amount for payment to a labor organization.

(B) In order to receive this payment, the labor organization must enter
into a written agreement with the Department to pay the actual administra-
tive costs of the deductions.

(C) The Department will pay the deducted amount monthly to the des-
ignated labor organization.

(e) State and Federal Income Tax Withholding:

(A) The Department will withhold state and federal income taxes on
all payments to Homecare Workers, as indicated in the Home Care
Commission’s collective bargaining agreement with the Service
Employee’s International Union.

(B) Homecare Workers must complete and return a current Internal
Revenue Service (IRS) W-4 form to the local office. The Department will
apply standard income tax withholding practices in accordance with the
Code of Federal Regulations, Title 26, Part 31 (26 CFR 31).

(11) Homecare Worker Expenses Secondary to Performance of
Duties:

(a) Providers may be reimbursed at the published state mileage rate
when they use their own car for service plan related transportation, if prior
authorized by the case manager. If unscheduled transportation needs arise
during non-office hours, an explanation as to the need for the transportation
must be provided and approved prior to reimbursement.

(b) Medical transportation through the Office of Medical Assistance
Programs (OMAP), volunteer transportation, and other transportation serv-
ices included in the service plan will be considered a prior resource.

(c) DHS is not responsible for vehicle damage or personal injury sus-
tained while using a personal motor vehicle for OMAP or service plan-
related transportation, except as may be covered by workers’ compensation.

(12) Workers’ Compensation and health insurance are available to eli-
gible Homecare Workers as defined in the Home Care Commission’s bar-
gaining agreement with the Service Employee’s International Union. In
order to receive Homecare Worker services, the Client-Employer must pro-
vide written authorization and consent to the Department for the provision
of workers’ compensation insurance for their employee.

(13) Overpayments:

(a) An overpayment is any payment made to a Homecare Worker by
the Department that is more than the person is authorized to receive.

(b) Overpayments are categorized as follows:

(A) Administrative Error Overpayment: Occurs when the Department
failed to authorize, compute or process the correct amount of in-home serv-
ice hours or wage rate.
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(B) Provider Error Overpayment: Occurs when the Department over-
pays the Homecare Worker due to a misunderstanding, unintentional or
intentional error.

(C) Fraud Overpayment: The Department of Justice, Medicaid Fraud
Unit will determine when a Medicaid Fraud allegation will be pursued for
prosecution. The Department will determine when fraudulent activities
have resulted in an overpayment.

(c) Overpayments are recovered as follows:

(A) Overpayments will be collected prior to garnishments, such as
child support, IRS back taxes, and educational loans.

(B) Administrative or Provider Error Overpayments will be collected
at no more than five percent (5%) of the Homecare Worker’s gross wages.

(C) Fraud Overpayments: The Department will determine when a
fraud overpayment has occurred and the manner and amount to be recov-
ered.

(D) Providers no longer employed as Homecare Workers, will have
any remaining overpayment deducted from their final check. The provider
is responsible for repaying the amount in full when the final check is insuf-

ficient to cover the remaining overpayment.
Stat. Auth.: ORS 409.050, 410.070 & 410.090
Stats. Implemented: ORS 410.010, 410.020 & 410.070
Hist.: SPD 17-2004, f. 5-28-04, cert.ef. 6-1-04; SPD 40-2004(Temp), f. 12-30-04, cert. ef. 1-
1-05 thru 6-30-05; SPD 10-2005, f. & cert. ef. 7-1-05; SPD 15-2006, f. 4-26-06, cert. ef. 5-
1-06

411-031-0050
Administrative Review and Hearing Rights

This rule establishes the appeal and hearing rights for Homecare
Workers when the Department suspends or terminates the HCW’s provider
enrollment.

(1) Exclusions to Appeal and Hearings Rights:

(a) The following are excluded from this administrative review and
hearing rights process:

(A) Terminations based on criminal history. The Homecare Worker
has the right to a hearing in accordance with OAR 410-007-0200 through
410-007-0380.

(B) Homecare Workers that have not worked in the last twelve
months. The provider enrollment may become inactivated but will not be
terminated. To activate the provider enrollment number, the HCW must
complete an application and criminal history clearance.

(C) Homecare Workers that fail to complete a criminal history
recheck.

(D) Homecare Workers that are denied a provider enrollment number
at the time of initial application.

(E) Homecare Workers not currently providing services to any clients
whose provider enrollment is inactivated while an investigation is being
completed.

(F) Homecare Workers who have been excluded by Health and
Human Services, Office of Inspector General, from participation in
Medicaid, Medicare and all other federal programs.

(b) These rules only apply to Homecare Workers as defined in OAR
chapter 411, division 031. These rules do not include any other providers
enrolled, licensed or otherwise registered by the Department of Human
Services.

(2) Violations Resulting in Termination of Provider Enrollment. The
Department may terminate the Homecare Worker’s provider enrollment
when a Homecare Worker:

(a) Violates the requirement to maintain a drug-free work place;

(b) Has an unacceptable criminal history;

(c) Lacks the skills, knowledge, and ability to adequately or safely
perform the required work;

(d) Violates protective service and abuse rules, as defined in OAR
chapter 411, division 020;

(e) Commits fiscal improprieties;

(f) Fails to provide services as required;

(g) Lacks the ability or willingness to maintain Client-Employer con-
fidentiality;

(h) Engages in unacceptable conduct at work; or

(i) Has been excluded by the Health and Human Services, Office of
Inspector General, from participation in Medicaid, Medicare and all other
federal health care programs.

(3) Immediate Termination: The Department may immediately termi-
nate a provider enrollment on the date the violation is discovered, prior to
the outcome of the administrative review when an alleged violation pres-
ents imminent danger to current or future clients. The Homecare Worker
may file an appeal of this decision directly to SPD Central Office. The
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Homecare Worker must file any appeal within ten (10) business days from
the date of the notice.

(4) Termination Pending Appeal: When a violation does not present
imminent danger to current or future clients, the provider enrollment will
not be terminated during the first ten business days of the Administrative
Review appeal period. The Homecare Worker must file any appeal within
ten (10) business days from the date of the notice. If the Homecare Worker
appeals in writing prior to the deadline for appeal, the enrollment will not
be terminated until the conclusion of the Administrative Review.

(5) Termination if No Appeal Filed: The decision of the reviewer will
become final if the Homecare Worker does not appeal within ten business
days of the notice of the decision. Once the time period for appeal has
expired, the reviewer or designee will terminate the provider enrollment.

(6) Burden of Proof: The Department of Human Services has the bur-
den of proving the allegations of the complaint by a preponderance of the
evidence. Evidence submitted for the administrative hearing is governed by
OAR 137-003-0050.

(7) Administrative Review Process: The Administrative Review
process allows an opportunity for the SPD/AAA program manager or SPD
Central Office to review and reconsider the decision to terminate the
Homecare Worker’s provider enrollment. The appeal may include the pro-
vision of new information or other actions that may result in the
Department changing its decision.

(a) When the Department decides to terminate the Homecare
Worker’s provider enrollment, the Department will issue a written notice
that will include:

(A) An explanation of the reason(s) for termination of the provider
enrollment;

(B) The alleged violation as listed in OAR 411-031-0050; and

(C) The Homecare Worker’s appeal rights, including the right to
union representation, and where to file the appeal.

(b) For terminations based on substantiated protective services com-
plaint, the letter may only contain the limited information allowed by law.
In accordance with ORS 124.075, 124.085, 124.090 and OAR 411-020-
0030, complainants, witnesses, the name(s) of the alleged victim(s) and
protected health information must not be disclosed.

(c) Informal Conference: At the first level of appeal, an informal con-
ference, (described in OAR 461-025-0325), if requested by the Homecare
Worker, will be scheduled with the Homecare Worker and any union repre-
sentative. The Program Manager, or designee, will meet with the Homecare
Worker, review the facts, and explain why the agency decision was made.
The informal conference may be held by telephone.

(d) The Homecare Worker must specify in the request for review the
issues or decisions being appealed and the reason for the appeal. The appro-
priate party, as stated in the notice, must receive the request for review
within ten (10) business days of the decision affecting the worker. If the
Homecare Worker decides to file an appeal, they must file their appeal in
the following order:

(A) The Administrative Review:

(i) Program Manager (or designee) at the local SPD/AAA office. This
is the first level of review for terminations pending appeal described in sec-
tion (4) of this rule.

(ii) SPD Central Office. This is the first level of review for immedi-
ate terminations described in section (3) of this rule.

(B) Office of Administrative Hearings:

(i) A Homecare Worker can file a request for a hearing with the Office
of Administrative Hearings if all levels of administrative review have been
exhausted, and the Homecare Worker continues to dispute the Department’s
decision. The request can be filed through the local office with the Office
of Administrative Hearings, as described in OAR chapter 137, division 003.
The request for the hearing must be filed within 30 calendar days of the
written notice from SPD Central Office.

(ii)) An Administrative Law Judge (ALJ) with the Office of
Administrative Hearings will determine whether the Departments’ decision
to terminate the provider enrollment number is affirmed or reversed. The
ALJ will issue a Final Order with the decision to all appropriate parties.

(iii) No additional hearing rights have been granted to Homecare
Workers by this rule, other than the right to a hearing on the Department’s
decision to terminate the Homecare Worker’s provider enrollment number.

(e) In the first two steps of the administrative review process, a writ-
ten response of the outcome of the review will be sent to the Homecare
Worker within ten business days of the review date.

(f) If the Administrative Review determines that the decision to
immediately terminate the provider enrollment was unjustified, the review-
er or designee will have the provider number restored to active status and
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any earned benefits such as paid leave reinstated. The written response will
notify the Homecare Worker that the provider enrollment will be restored.

(8) Request for Extension to Deadline: The Department or the
Homecare Worker may request an extension of the 10-day deadline for cir-
cumstances beyond their control, if further information needs to be gath-
ered to make a decision or there is difficulty in scheduling a meeting

between the parties.
Stat. Auth.: ORS 410.070, 409.050 & 410.090
Stats. Implemented: ORS 410.070
Hist.: SPD 17-2004, f. 5-28-04, cert.ef. 6-1-04; SPD 40-2004(Temp), f. 12-30-04, cert. ef. 1-
1-05 thru 6-30-05; Administrative correction 7-20-05; SPD 15-2005(Temp), f. & cert. ef. 11-
16-05 thru 5-15-06; SPD 15-2006, f. 4-26-06, cert. ef. 5-1-06

Rule Caption: Instrumental Activities of Daily Living Policy.
Adm. Order No.: SPD 16-2006

Filed with Sec. of State: 4-27-2006

Certified to be Effective: 5-1-06

Notice Publication Date: 4-1-06

Rules Adopted: 411-015-0007

Subject: This rule explains Instrumental Activities of Daily Living
(IADL). IADL needs are identified in service assessments and may
be included in a plan of care. The purpose of this rule is to clarify
and define the Department’s understanding of each Instrumental
Activity of Daily Living.

Rules Coordinator: Lisa Richards—(503) 945-6398

411-015-0007
Instrumental Activities of Daily Living

(1) “Instrumental Activities of Daily Living (IADL)” or “Self-
Management tasks” consists of housekeeping including laundry, shopping,
transportation, medication management and meal preparation.

(2) Evaluation of the individual’s needs for assistance in Instrumental
Activities of Daily Living is based on:

(a) The individual’s abilities rather than the services provided; and

(b) How the individual functioned during the thirty days prior to the
assessment date, with consideration of how the person is likely to function
in the thirty days following the assessment date; and

(c) Evidence of the actual or predicted need for assistance of another
person within the assessment time frame and can not be based on potential
or preventative needs.

(3) “Independent” means the individual does not meet the definition
of “Assist” or “Full Assist” for [ADLs as defined in this rule.

(4) “Housekeeping” means the ability to maintain the interior of the
individual’s residence for the purpose of health and safety. Housekeeping
includes activities such as wiping surfaces, cleaning floors, making the
individual’s bed, cleaning dishes, taking out the garbage and dusting.
Housekeeping does not include pet care or home repair. Only the house-
keeping activities related to the eligible individual’s needs may be consid-
ered in housekeeping. Housekeeping needs of roommates, guests, family
members or other residents of the household can not be considered.

(a) Assist: Even with assistive devices, the individual is unable to
accomplish some tasks of housekeeping without the assistance of another
person.

(b) Full Assist: Full assist means the individual needs assistance of
another person through all phases of the activity, every time the activity is
attempted.

(5) “Laundry” means the ability to gather and wash soiled clothing
and linens, use washing machines and dryers, hang clothes, fold and put
away clean clothing and linens. For service planning, laundry needs are
included in Housekeeping.

(a) Assist: Even with assistive devices, the individual is unable to
accomplish some tasks of laundry without the assistance of another person.

(b) Full Assist: Full assist means the individual needs assistance of
another person through all phases of the activity, every time the activity is
attempted.

(6) “Meal Preparation” means the ability to safely prepare food to
meet the basic nutritional requirements of the individual. It includes cutting
food and placing food, dishes and utensils within reach for eating.

(a) Meal Preparation for breakfast, lunch and dinner/supper is
assessed for each meal.

(b) When assessing and developing service plans, dinner/supper is
considered as the individual’s main meal of the day, regardless of the time
the meal is served or eaten.

(c) An individual who needs assistance with meal preparation and
who meets the criteria established in OAR 411-040-0000 may receive home
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delivered meals, if available in the individual’s local area. Even with home
delivered meal service, an individual may still meet the assistance or full
assistance meal preparation criteria in this rule if the individual is unable to
accomplish some or all of the meal preparation tasks.

(d) Set-up for tube feeding is assessed in Eating per OAR 411-015-
0005.

(e) Assist: Even with assistive devices, the individual is unable to
accomplish some tasks of meal preparation without the assistance of anoth-
er person.

(f) Full Assist: Full assist means the individual needs assistance of
another person through all phases of the activity, every time the activity is
attempted.

(7) “Medication Management” means the ability to order, organize
and administer prescribed medications. Administering prescribed medica-
tions includes pills, drops, ointments, creams, injections, inhalers and sup-
positories unrelated to bowel care. Administering as a paid service means
set-up, reminding, cueing, checking for effect and monitoring for choking
while taking medications. Oxygen management is included in medication
management. Oxygen management means assisting with the administration
of oxygen, monitoring the equipment and assuring adequate oxygen supply.

(a) Assist: Even with assistive devices, the individual is unable to
accomplish some tasks of medication management without the assistance
of another person.

(b) Full Assist: Full assist means the individual needs assistance of
another person through all phases of the activity, every time the activity is
attempted.

(8) “Shopping” means the ability to purchase goods that are necessary
for the health and safety of the individual being assessed and are related to
the individual’s service plan. Goods that are related to the service plan
include items such as food (meal preparation), clothing (dressing), and
medicine (medication management).

(a) Assist: Even with assistive devices, the individual is unable to
accomplish some tasks of shopping without the assistance of another per-
son.

(b) Full Assist: Full assist means the individual needs assistance of
another person through all phases of the activity, every time the activity is
attempted.

(9) “Transportation” means, assuming transportation is available, the
ability to arrange rides, the ability to get in or out of a vehicle, and the need
for assistance during a ride. The need for assistance during a ride means
assistance for a physical or cognitive need such as spasticity, memory
impairment, aspiration, choking or seizure. Transportation as a paid service
means in accordance with a plan of care, assisting an individual during a
ride, assisting an individual to get in or out of a vehicle, or arranging a ride
for an individual. Transportation does not include mileage reimbursement.

(a) Assist: Even with assistive devices, the individual is unable to
accomplish some of the tasks of transportation without the assistance of
another person.

(b) Full Assist: Full assist means the individual needs assistance of
another person through all phases of the activity, every time the activity is

attempted.
Stat. Auth.: ORS 410.070
Stats. Implemented: ORS 410.070
Hist.: SPD 16-2006, f. 4-27-06, cert. ef. 5-1-06

Rule Caption: Amend rule to clarify abuse reporting requirements
for Provider Organizations & housekeeping purposes.

Adm. Order No.: SPD 17-2006

Filed with Sec. of State: 4-26-2006

Certified to be Effective: 5-1-06

Notice Publication Date: 4-1-06

Rules Amended: 411-340-0020, 411-340-0030, 411-340-0040, 411-
340-0050, 411-340-0060, 411-340-0110, 411-340-0120, 411-340-
0130, 411-340-0140, 411-340-0150, 411-340-0160, 411-340-0170,
411-340-0180

Subject: Adds the phrase “services provided at sites owned or lease
by” to OAR 411-340-0020(1). All other changes are for house-
keeping purposes only.

Rules Coordinator: Lisa Richards—(503) 945-6398

411-340-0020

Definitions
As used in OAR 411-340-0010 through 411-340-0180:
(1) “Abuse” means:
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(a) Except for services provided at sites owned or leased by Provider
Organizations listed in OAR 411-340-0020(1)(b), one or more of the fol-
lowing:

(A) Any death caused by other than accidental or natural means or
occurring in unusual circumstances;

(B) Any physical injury caused by other than accidental means, or that
appears to be at variance with the explanation given of the injury;

(C) Willful infliction of physical pain or injury;

(D) Sexual harassment or exploitation including, but not limited to,
any sexual contact between an employee of a community facility or com-
munity program and an adult; or

(E) Neglect that leads to physical harm or significant mental injury
through withholding of services necessary to maintain health and well-
being.

(b) Activities described in OAR 411-320-0020(2)(b) through (c)(F)
for Provider Organizations qualifying to be paid with support services
funds as:

(A) 24-Hour Residential Programs licensed under OAR chapter 411,
division 325;

(B) Adult Foster Homes licensed under OAR chapter 411, division
360.

(C) Employment and Alternative to Employment programs certified
under OAR chapter 411, division 345; or

(D) Supported Living Services certified under OAR 309-041-0550
through 309-041-0830.

(2) “Abuse investigation and protective services” means reporting
and investigation activities as required by OAR 410-009-0100 and any sub-
sequent services or supports necessary to prevent further abuse.

(3) “Activities of Daily Living (ADL)” means those self-care activi-
ties that must be accomplished by an individual for continued well-being
including mobility, dressing and grooming, bathing and personal hygiene,
toileting, bowel and bladder care and eating.

(4) “Administration of medication” means the act of a person respon-
sible for the individual’s care and employed by or under contract to the
individual, the individual’s legal representative, or a provider organization,
of placing a medication in, or on, an individual’s body.

(5) “Administrator” means the Assistant Director, Department of
Human Services, and Administrator of Seniors and People with Disabilities
or that person’s designee.

(6) “Adult” means an individual 18 years or older with developmen-
tal disabilities.

(7) “Basic Benefit” means the type and amount of Support Services
available to each eligible individual, specifically:

(a) Access to Support Service Brokerage services listed in OAR 411-
340-0120(1)(a) through (g) and, if required,

(b) Assistance with purchase of supports listed in OAR 411-340-
0130(6)(a) through (p) with no more than:

(A) $9600 per Plan Year from July 1, 2001 through June 30, 2003, and
thereafter an amount assigned and published by the Department, when an
individual is a Medicaid recipient and is eligible for, and has chosen to
receive, services available through the Support Services waiver; and

(B) An amount equal to the state’s General Fund contribution to the
maximum amount available per Plan Year to a Medicaid recipient per OAR
411-340-0020(6)(b)(A) from July 1, 2001 through June 30, 2003, and
thereafter an amount assigned and published by the Department, when an
individual is either not eligible for Medicaid or Medicaid waiver services
or does not otherwise receive Medicaid benefits.

(8) “Basic Supplement” means the amount of support services funds
in excess of the Basic Benefit to which an individual may have access in
order to purchase necessary supports based on demonstration of extraordi-
nary long-term need on the Basic Supplement Criteria Inventory, Form
DHS 0203. A Basic Supplement is subject to limitations outlined in OAR
411-340-0130(4)(a)(A) and (B).

(9) “Basic Supplement Criteria Inventory” means Form DHS 0203,
the written inventory of an individual’s circumstances, which is completed
and scored by the Brokerage to determine whether the individual is eligible
for annual support service funds in excess of the Basic Benefit due to
extraordinary long-term need.

(10) “Certificate” means a document issued by the Department to a
Support Services Brokerage or to a Provider Organization that certifies the
Brokerage or Provider Organization is eligible to receive State funds for
these services.

(11) “Choice” means the individual’s expression of preference,
opportunity for, and active role in decision-making related to: the selection
of assessments, services, service providers, goals and activities, and verifi-
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cation of satisfaction with these services. Choice may be communicated
verbally, through sign language, or by other communication method.

(12) “Chore services” mean services needed to maintain a clean, san-
itary and safe environment in an individual’s home. This service includes
heavy household chores such as washing floors, windows and walls, tack-
ing down loose rugs and tiles, moving heavy items of furniture for safe
access and egress. These services are provided when no one in the house-
hold is capable of either performing, or paying for, the services and when
no other relative, caregiver, landlord, community or volunteer agency, or
third-party payer is capable of or responsible for their provision.

(13) “Client Process Monitoring System (CPMS)” means the
Department’s computerized system for enrolling and terminating services
for individuals with developmental disabilities.

(14) “Community Inclusion Supports” means services that may
include instruction in skills an individual wishes to acquire, retain or
improve that enhance independence, productivity, integration, or maintain
the individual’s physical and mental skills. These supports are provided:

(a) For an individual to participate in activities to facilitate independ-
ence and promote community inclusion and contribution; and

(b) At any time in community settings of the individual’s choice.

(15) “Community Living Supports” means services provided for the
purpose of facilitating independence and promoting community integration
by supporting the individual to gain or maintain skills to live as independ-
ently as possible in the type of community-based housing the individual
chooses, consistent with the outcome for community living defined in the
Individual’s Support Plan. The type, frequency, and duration of direct sup-
port and other community living support is defined in the plan of care based
on the individual’s selected housing arrangement and assessed needs.
Supports are available to individuals who live alone, with roommates, or
with family. The services include support designed to develop or maintain
skills required for self-care, directing supports, and caring for the immedi-
ate environment such as:

(a) Personal skills, including eating, bathing, dressing, personal
hygiene, and mobility;

(b) Socialization, including development or maintenance of self-
awareness and self-control, social responsiveness, social amenities, and
interpersonal skills;

(c) Community participation, recreation or leisure, including the
development or maintenance of skills to use generic community services,
facilities, or businesses;

(d) Communication, including development or maintenance of
expressive and receptive skills in verbal and non-verbal language and the
functional application of acquired reading and writing skills; and

(e) Personal environmental skills including planning and preparing
meals, budgeting, laundry, and housecleaning.

(16) “Community Developmental Disability Program (CDDP)”
means an entity that is responsible for planning and delivery of services for
persons with mental retardation or other developmental disabilities in a spe-
cific geographic area of the state under a contract with the Department or a
local mental health authority.

(17) “Comprehensive Services” means a package of developmental
disability services and supports that includes one of the following living
arrangements regulated by the Department alone or in combination with
any associated employment or community inclusion program regulated by
the Department:

(a) 24-hour residential services including, but not limited to, care pro-
vided in a group home, in a foster home, or through a supported living pro-
gram; or

(b) Supports provided to an individual in the individual or family
home that cost more than $20,000 in funds designated by the Department
specifically for that purpose for individuals with developmental disabilities
per Plan Year for the July 1, 2001 through June 30, 2003 biennium or more
than $20,000 plus any legislatively-approved cost-of-living increments per
Plan Year for each biennium thereafter.

(18) “Department” means the Oregon Department of Human
Services, Seniors and People with Disabilities.

(19) “Developmental Disability” means a disability attributable to
mental retardation, autism, cerebral palsy, epilepsy, or other neurological
handicapping condition that requires training or support similar to that
required by individuals with mental retardation, and the disability:

(a) Originates before the individual attains the age of 22 years, except
that in the case of mental retardation the condition must be manifested
before the age of 18; and

(b) Has continued, or can be expected to continue, indefinitely; and
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(c) Constitutes a substantial handicap to the ability of the person to
function in society; or

(d) Results in significant subaverage general intellectual functioning
with concurrent deficits in adaptive behavior that are manifested during the
developmental period. Individuals of borderline intelligence may be con-
sidered to have mental retardation if there is also serious impairment of
adaptive behavior. Definitions and classifications must be consistent with
the “Manual of Terminology and Classification in Mental Retardation” by
the American Association on Mental Deficiency, 1977 Revision. Mental
retardation is synonymous with mental deficiency.

(20) “Emergent status” means a temporary, unpredictable situation
when an individual enrolled in a Support Service Brokerage may be
allowed to receive Department-paid support exceeding $20,000 per year to
remain in his or her home or family home or to enter a short-term out-of-
home residential placement without exiting Support Services. An individ-
ual will only be considered in emergent status if he or she is in jeopardy of
losing his or her living situation due to inability or unavailability of the pri-
mary caregiver, when no alternative resources are available, and when the
CDDP of the individual’s county of residence has determined that the indi-
vidual meets criteria for crisis or diversion services according to OAR 411-
320-0160. Services are provided while an individual is in emergent status
to prevent the individual’s civil court commitment under ORS Chapter 427
and there is imminent risk of loss of the individual’s community support
system. Services to maintain the individual in the community and stabilize
the situation are crisis or diversion services according to OAR 411-320-
1060 that may include short-term residential placement services indicated
in the individual’s Support Service Brokerage Plan of Care Crisis
Addendum, as well as additional support in the individual’s home as
described in the Support Services Individual Support Plan. Length of emer-
gent status may be authorized only by the CDDP of the individual’s coun-
ty of residence, or the Regional Crisis Program responsible for the individ-
ual’s county of residence, depending on the source of the crisis or diversion
funds. In no case will emergent status for an individual exceed two hundred
seventy (270) consecutive days in twelve (12) consecutive months.

(21) “Employer-related supports” means activities that assist individ-
uals and, when applicable, their family members, with directing and super-
vising provision of services described in the Individual Support Plan.
Supports to the employer include, but are not limited to: education about
employer responsibilities; orientation to basic wage and hour issues; use of
common employer-related tools such as job descriptions; and fiscal inter-
mediary services.

(22) “Entry” means admission to a Department-funded developmen-
tal disability service provider.

(23) “Environmental Accessibility Adaptations” means physical
adaptations that are necessary to ensure the health, welfare, and safety of
the individual in the home, or that enable the individual to function with
greater independence in the home.

(a) Examples of these services include, but are not limited to: envi-
ronmental modification consultation to determine the appropriate type of
adaptation; installation of shatter-proof windows; hardening of walls or
doors; specialized, hardened, waterproof or padded flooring; an alarm sys-
tem for doors or windows; protective covering for smoke detectors, light
fixtures, and appliances; sound and visual monitoring systems; fencing;
installation of ramps and grab-bars, installation of electric door openers;
adaptation of kitchen cabinets and sinks; widening of doorways; handrails;
modification of bathroom facilities; individual room air conditioners for
individuals whose temperature sensitivity issues create behaviors or med-
ical conditions that put themselves or others at risk; installation of non-skid
surfaces; overhead track systems to assist with lifting or transferring; spe-
cialized electric and plumbing systems that are necessary to accommodate
the medical equipment and supplies necessary for the welfare of the indi-
vidual; or modifications to a vehicle to meet the unique needs of the indi-
vidual (lift, interior alterations such as seats, head and leg rests and belts,
special safety harnesses, or other unique modifications to keep the individ-
ual safe in the vehicle).

(b) Examples of what these services do not include:

(A) Adaptations or improvements to the home that are of general util-
ity and are not of direct medical or remedial benefit to the individual, such
as carpeting, roof repair and central air conditioning; and

(B) Adaptations that add to the total square footage of the home.

(24) “Environmental Modification Consultant” means either an
Independent Provider or a Provider Organization paid with support servic-
es funds to provide advice to an individual, the individual’s legal represen-
tative, or the individual’s Personal Agent about the environmental accessi-
bility adaptation required to meet the individual’s needs.
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(25) “Exit” means either termination from a Department-funded pro-
gram or transfer from one Department-funded program to another. Exit
does not mean transfer within a service provider’s program.

(26) “Family” for determining individual eligibility for Support
Services Brokerage services as a resident in the family home and for deter-
mining who may receive family training, means a unit of two or more per-
sons that includes at least one person with developmental disabilities where
the primary caregiver(s) is (are):

(a) Related to the individual with developmental disabilities by blood,
marriage, or legal adoption; or

(b) In a domestic relationship where partners share:

(A) A permanent residence;

(B) Joint responsibility for the household in general (e.g. child-rear-
ing, maintenance of the residence, basic living expenses); and

(C) Joint responsibility for supporting a member of the household
with disabilities related to one of the partners by blood, marriage, or legal
adoption.

(27) “Family Training” means training and counseling services for the
family of an individual to increase capabilities to care for, support and
maintain the individual in the home. This service includes: instruction
about treatment regimens and use of equipment specified in the Individual
Support Plan; information, education and training about the individual’s
disability, medical, and behavioral conditions; and counseling for the fam-
ily to relieve the stress associated with caring for an individual with dis-
abilities. This service is provided by licensed psychologists, professionals
licensed to practice medicine, social workers, counselors, or in organized
conferences and workshops that are limited to topics related to the individ-
ual’s disability, identified support needs, or specialized medical or habilita-
tive support needs. The training is not provided to paid caregivers.

(28) “Fiscal Intermediary” means a person or agency that receives
and distributes Support Services funds on behalf of an individual according
to an Individual Support Plan. The fiscal intermediary responsibilities may
include activities and records related to payroll and payment of employer-
related taxes and fees as an agent of individuals who employ persons to
provide care, supervision, or training in the home or community. In this
capacity, the fiscal intermediary does not recruit, hire, supervise, evaluate,
dismiss or otherwise discipline employees.

(29) “General business provider” means an organization or entity
selected by an individual or the individual’s legal representative, and paid
with Support Service funds that:

(a) Is primarily in business to provide the service chosen by the indi-
vidual to the general public;

(b) Provides services for the individual through employees, contrac-
tors, or volunteers; and

(c) Receives compensation to recruit, supervise, and pay the persons
who actually provide support for the individual.

(30) “Grievance” means a formal complaint by an individual, indi-
vidual’s legal representative, or a person acting on his or her behalf about
services or employees of a Support Service Brokerage or Provider
Organization.

(31) “Habilitation services” mean services designed to assist individ-
uals in acquiring, retaining, and improving the self-help, socialization, and
adaptive skills necessary to reside successfully in home and community-
based settings. These services include supported employment, community
living supports, and community inclusion supports.

(32) “Home” means an individual’s primary residence that is not
licensed, certified by, and under contract with, the Department of Human
Services as a foster home, residential care facility, assisted living facility,
nursing facility, or other residential support program site.

(33) “Homemaker services” means support consisting of general
household activities such as meal preparation and routine household care
provided by a trained homemaker. The services are provided when the per-
son regularly responsible for these activities as well as caring for an indi-
vidual in the home is temporarily absent, temporarily unable to manage the
home as well as care for self or the individual in the home, or needs to
devote additional time to caring for the individual.

(34) “Incident report” means a written report of any injury, accident,
act of physical aggression, or unusual incident involving an individual.

(35) “Independence” means the extent to which persons with mental
retardation or developmental disabilities exert control and choice over their
own lives.

(36) “Independent Provider” means a person selected by an individ-
ual or the individual’s legal representative and paid with Support Service
funds who personally provides services to the individual.
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(37) “Individual” means an adult with developmental disabilities for
whom services are planned and provided.

(38) “Individual Support Plan (ISP)” means the written details of the
supports, activities, costs, and resources required for an individual to
achieve personal goals. This ISP is developed by the individual, the indi-
vidual’s personal agent, the individual’s legal representative (if any), and
other persons who have been invited to participate by the individual or indi-
vidual’s legal representative. The ISP articulates decisions and agreements
made through a person-centered process of planning and information-gath-
ering. The ISP is the individual’s Plan of Care for Medicaid purposes.

(39) “Integration” means use by persons with mental retardation or
other developmental disabilities of the same community resources that are
used by and available to other persons and participation in the same com-
munity activities in which persons without a disability participate, together
with regular contact with persons without a disability. It further means that
persons with developmental disabilities live in homes that are in proximity
to community resources and foster contact with persons in their community.

(40) “Legal Representative” means an attorney at law who has been
retained by or for the adult, or a person or agency authorized by the court
to make decisions about services for the individual.

(41) “Local Mental Health Authority (LMHA)” means the county
court or board of county commissioners of one or more counties that oper-
ate a community mental health and developmental disability program, or in
the case of a Native American reservation, the tribal council, or if the coun-
ty declines to operate or contract for all or part of a community mental
health and developmental disability program, the board of directors of a
public or private corporation.

(42) “Mandatory Reporter”” means any public or private official who,
while acting in an official capacity, comes in contact with and has reason-
able cause to believe that an individual with disabilities has suffered abuse,
or that any person with whom the official comes in contact while acting in
an official capacity, has abused the individual with disabilities. Pursuant to
ORS 430.765(2) psychiatrists, psychologists, clergy and attorneys are not
mandatory reporters with regard to information received through commu-
nications that are privileged under ORS 40.225 to 40.295.

(43) “Medication” means any drug, chemical, compound, suspension
or preparation in suitable form for use as a curative or remedial substance
taken either internally or externally by any person.

(44) “Nurse” means a person who holds a valid, current license as a
Registered Nurse (RN) or Licensed Practical Nurse (LPN) from the Oregon
Board of Nursing.

(45) “Nursing Care Plan” means a plan of care developed by a
Registered Nurse (RN) that describes the medical, nursing, psychosocial,
and other needs of the individual and how those needs will be met. It
includes which tasks will be taught, assigned or delegated to the qualified
provider or family.

(46) “Occupational Therapy” means the services of a professional
licensed under ORS 675.240 that are defined under the approved State
Medicaid Plan, except that the amount, duration and scope specified in the
State Medicaid Plan do not apply.

(47) “Personal Agent” means a person who works directly with indi-
viduals and families to provide or arrange for the services listed in OAR
411-340-0120(1), who meets the requirements of OAR 411-340-0150(4)
and who is:

(a) A trained employee of a Support Service Brokerage; or

(b) A person who has been engaged under contract to the Brokerage
to allow the Brokerage to meet responsibilities in geographic areas where
Personal Agent resources are severely limited.

(48) “Personal Emergency Response Systems” means electronic
devices required by certain individuals to secure help in an emergency for
safety in the community.

(49) “Person-Centered Planning” means a process, either formal or
informal, for gathering and organizing information that helps an individual:

(a) Determine and describe choices about personal goals and lifestyle
preferences; and

(b) Design strategies and networks of support to achieve goals and a
preferred lifestyle using individual strengths, relationships, and resources.

(c) The process helps the individual and those significant to the indi-
vidual to identify, use, and strengthen naturally occurring opportunities for
support at home and in the community. Methods for gathering information
vary, but all are consistent with individual needs and preferences, ranging
from simple interviews with the individual to informal observations in
home and community settings to formally structured meetings.

(50) “Physical Therapy” means services provided by a professional
licensed under ORS 688.020 that are defined under the approved State
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Medicaid Plan, except that the amount, duration and scope specified in the
State Medicaid Plan do not apply.

(51) “Plan Year” means twelve (12) consecutive months used to cal-
culate an individual’s annual Basic Benefit. Unless otherwise set according
to conditions of OAR 411-340-0120(4)(h) or 411-340-0130(4)(b)(G), the
initial Plan Year begins on the start date specified on the individual’s first
ISP after enrollment in a Brokerage after that ISP is approved and signed
by the CDDP authorizing implementation; subsequent Plan Years begin on
the anniversary of the start date of this initial plan.

(52) “Positive Behavioral Theory and Practice” means a proactive
approach to individual behavior and behavior interventions that:

(a) Emphasizes the development of functional alternative behavior
and positive behavior intervention;

(b) Uses the least intervention possible;

(c) Ensures that abusive or demeaning interventions are never used;
and

(d) Evaluates the effectiveness of behavior interventions based on
objective data.

(53) “Prescription medication” means any medication that requires a
physician prescription before it can be obtained from a pharmacist.

(54) “Primary Caregiver” means the person identified in an individ-
ual’s ISP as providing the majority of care and support for an individual in
the individual’s home.

(55) “Productivity” means engagement in income-producing work by
a person with mental retardation or developmental disabilities that is meas-
ured through improvements in income level, employment status or job
advancement or engagement by a person with mental retardation or devel-
opmental disabilities in work contributing to a household or community.

(56) “Provider Organization” means an entity selected by an individ-
ual or the individual’s legal representative, and paid with Support Service
funds that:

(a) Is primarily in business to provide supports for individuals with
developmental disabilities;

(b) Provides supports for the individual through employees, contrac-
tors, or volunteers; and

(c) Receives compensation to recruit, supervise, and pay the persons
who actually provide support for the individual.

(57) “Provider Organization Director” means the employee of a
Provider Organization responsible for administration and provision of serv-
ices according to these rules.

(58) “Psychotropic medication” is defined as a medication whose pre-
scribed intent is to affect or alter thought processes, mood, or behavior. This
includes, but is not limited to, anti-psychotic, antidepressant, anxiolytic
(anti-anxiety), and behavior medications. Because a medication may have
many different effects, its classification depends upon its stated, intended
effect when prescribed.

(59) “Quality Assurance” means a systematic procedure for assessing
the effectiveness, efficiency, and appropriateness of services.

(60) “Respite Care” means short-term care and supervision provided
because of the absence, or need for relief of, persons normally providing
the care to individuals unable to care for themselves. Respite may be pro-
vided in the individual’s or respite provider’s home, a foster home, a group
home, a licensed day care center, or a community care facility that is not a
private residence. Respite includes two types of care, neither of which can
be characterized as 8-hours-a-day, 5-days-a-week services or are provided
to allow caregivers to attend school or work:

(a) Temporary Respite Care that is provided on less than a 24-hour
basis, and

(b) 24-Hour Overnight Care that is provided in segments of 24-hour
units that may be sequential.

(61) “Restraint” means any physical hold, device, or chemical sub-
stance that restricts, or is meant to restrict, the movement or normal func-
tioning of an individual.

(62) “Self-administration of medication” means the individual man-
ages and takes his or her own medication. It includes identifying his or her
medication and the times and methods of administration, placing the med-
ication internally in or externally on his or her own body without staff assis-
tance, upon written order of a physician, and safely maintaining the med-
ication(s) without supervision.

(63) “Self-Determination” means a philosophy and process by which
individuals with developmental disabilities are empowered to gain control
over the selection of support services that meet their needs. The basic prin-
ciples of self-determination are:
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(a) Freedom — The ability for an individual with a developmental
disability, together with freely-chosen family and friends, to plan a life with
necessary support services rather than purchasing a predefined program;

(b) Authority — The ability for a person with a developmental dis-
ability (with the help of a social support network if needed) to control a cer-
tain sum of resources in order to purchase support services;

(c) Autonomy — The arranging of resources and personnel — both
formal and informal — that will assist an individual with a developmental
disability to live a life in the community rich in community affiliations; and

(d) Responsibility — The acceptance of a valued role in a person’s
community through competitive employment, organizational affiliations,
personal development, and general caring for others in the community, as
well as accountability for spending public dollars in ways that are life-
enhancing for persons with developmental disabilities.

(64) “Social Benefit” or “Social Service” means a service solely
intended to assist an adult with disabilities to function in society on a level
comparable to that of an adult who does not have such disability. Such a
benefit or service does not:

(a) Duplicate benefits and services otherwise available to citizens
regardless of disability;

(b) Provide financial assistance with food, clothing, shelter, and laun-
dry needs common to persons with or without disabilities; or

(c) Replace other governmental or community services available to an
individual. Financial assistance provided as a social benefit or social serv-
ices does not exceed the actual cost of the support required by an individ-
ual and must be either:

(A) Reimbursement for an expense authorized in a previously-
approved plan of service; or

(B) An advance payment in anticipation of an expense authorized in
a previously negotiated and approved ISP.

(65) “Special Diet” means specially prepared food or particular types
of food needed to sustain the individual in the family home. Special diets
can include: high caloric supplements; gluten-free supplements; diabetic,
ketogenic or other metabolic supplements. Special diets are ordered by a
physician and periodically monitored by a dietician. Special diets are sup-
plements and are not intended to meet an individual’s complete daily nutri-
tional requirements. Special diets do not provide or replace the nutritional
equivalent of meals and snacks normally required regardless of disability.

(66) “Specialized Medical Equipment and Supplies” mean devices,
aids, controls, supplies, or appliances that enable individuals to increase
their abilities to perform activities of daily living or to perceive, control, or
communicate with the environment in which they live. This service
includes items necessary for life support, ancillary supplies and equipment
necessary to the proper functioning of such items, and durable and non-
durable medical equipment not available under the Medicaid State plan. It
does not include items not of direct medical or remedial benefit to the indi-
vidual. All items must meet applicable standards of manufacture, design,
and installation.

(67) “Specialized Supports” mean treatment, training, consultation or
other unique services necessary to achieve outcomes in the plan of care that
are not available through State Medicaid Plan services or other Support
Services listed in OAR 411-340-0130(6)(a) through (p) Typical supports
include the services of a behavior consultant, a licensed nurse, or a social
or sexual consultant to:

(a) Assess the needs of the individual and family, including environ-
mental factors;

(b) Develop a plan of support;

(c) Train caregivers to implement the support plan;

(d) Monitor implementation of plan; and

(e) Revise the plan as needed.

(68) “Speech and Language Therapy Services” means the services of
a professional licensed under ORS 681.250 that are defined under the
approved State Medicaid Plan, except that the amount, duration and scope
specified in the State Medicaid Plan do not apply.

(69) “Support” means assistance that individuals require — solely
because of the effects of disability — to maintain or increase independence,
achieve community presence and participation, and improve productivity.
This assistance is flexible and subject to change with time and circum-
stances.

(70) “Supported Employment Services” means provision of job train-
ing and supervision available to assist an individual who needs intensive
ongoing support to choose, get, and keep a job in a community business set-
ting. Supported employment is a service planned in partnership with public
vocational assistance agencies and school districts and through Social
Security Work Incentives when available.
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(71) “Support Services” means the services of a Support Services
Brokerage listed in OAR 411-340-0120(1) as well as the uniquely deter-
mined activities and purchases arranged through the Brokerage. Support
Services:

(a) Complement the existing formal and informal supports that exist
for an individual living in his or her own home or family home;

(b) Are designed, selected, and managed by the individual or individ-
ual’s legal representative;

(c) Are provided in accordance with an ISP; and

(d) May include purchase of supports as a social benefit required for
an individual to live in the individual’s home or the family home.

(72) “Support Service Brokerage” or “Brokerage” means an entity, or
distinct operating unit within an existing entity, that performs the functions
listed in OAR 411-340-0120(1)(a) through (g) associated with planning and
implementation of Support Services for adults with developmental disabil-
ities, using the principles of self-determination described in OAR 411-340-
0020(63).

(73) “Support Service Brokerage Director” or “Brokerage Director”
means the employee of a publicly or privately-operated Support Service
Brokerage who is responsible for administration and provision of services
according to these rules.

(74) “Support Service Brokerage Plan of Care Crisis Addendum”
means the short-term plan that is required by the Department to be added to
an individual’s ISP to describe crisis or diversion services an individual is
to receive while he or she is in emergent status in a short-term residential
placement. This short-term plan is coordinated by staff of the CDDP of the
individual’s county of residence.

(75) “Support Service Brokerage Policy Oversight Group” or “Policy
Oversight Group” means the group formed to provide consumer-based
leadership and advice to each Support Service Brokerage regarding issues
such as development of policy, evaluation of services, and use of resources
and which meets the requirements of OAR 411-340-0150(1) for such
groups.

(76) “Support Services Funds” means public funds designated by the
Support Services Brokerage for assistance with the purchase of supports
according to each ISP.

(77) “Support Specialist” means an employee of a CDDP that per-
forms the essential functions necessary to ensure the proper use of support
services resources for individuals served by a Brokerage and described in
OAR 411-320-0010 through 411-320-0200.

(78) “Transportation” means services that allow individuals to gain
access to community services, activities and resources that are not medical
in nature.

(79) “Unusual Incident” means those incidents involving serious ill-
ness or accidents, death of an individual, injury or illness of an individual
requiring inpatient or emergency hospitalization, suicide attempts, a fire
requiring the services of a fire department, or any incident requiring abuse

investigation.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; MHD 4-2003(Temp); f. & cert. ef. 7-1-03 thru 12-27-03; Renumbered
from 309-041-1760, SPD 22-2003, f. 12-22-03, cert. ef. 12-28-03; SPD 38-2004(Temp), f.
12-30-04, cert. ef. 1-1-05 thru 6-30-05; SPD 8-2005, f. & cert. ef. 6-23-05; SPD 17-2006, f.
4-26-006, cert. ef. 5-1-06

411-340-0030
Certification of Support Service Brokerages and Provider
Organizations

(1) Certificate required. No person or governmental unit acting indi-
vidually or jointly with any other person or governmental unit may estab-
lish, conduct, maintain, manage or operate a Support Service Brokerage
without being certified under these rules. No person or governmental unit
acting individually or jointly with any other person or governmental unit
may establish, conduct, maintain, or operate a Provider Organization with-
out either certification under these rules or current Department license or
certification described in OAR 411-340-0170(1).

(a) Not transferable. Each certificate is issued only for the Support
Service Brokerage, or for the Provider Organization requiring certification
under OAR 411-340-0170(2), and persons or governmental units named in
the application and is not transferable or assignable.

(b) Terms of certificate. Each certificate is issued for a maximum of
two years.

(c) Department review. The Department must conduct a review of the
Brokerage or Provider Organization requiring certification under OAR 411-
340-0170(2) prior to the issuance of a certificate.
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(2) A Support Service Brokerage or a Provider Organization requiring
certification under OAR 411-340-0170(2) must apply for initial certificate
and for certificate renewal.

(a) Form. The application must be on a form provided by the
Department and must include all information requested by the Department.

(b) Initial application. The applicant for certification as a Support
Services Brokerage must identify the maximum number of individuals to
be served.

(c) Renewal application. To renew certification, the Brokerage or
Provider Organization requiring certification under OAR 411-340-0170(2)
must make application at least 30 days but not more than 120 days prior to
the expiration date of the existing certificate. On renewal of Brokerage cer-
tification, no increase in the maximum number of individuals to be served
by the Brokerage may be certified unless specifically approved by the
Department.

(d) Renewal application extends expiration date. Application for
renewal must be filed no more than 120 days prior to the expiration date of
the existing certificate and will extend the effective date until the
Department or its designee takes action upon such application.

(e) Incomplete or incorrect information. Failure to disclose requested
information on the application or provision of incomplete or incorrect
information on the application may result in denial, revocation or refusal to
renew the certificate.

(f) Demonstrated capability. Prior to issuance or renewal of the cer-
tificate the applicant must demonstrate to the satisfaction of the Department
that the applicant is capable of providing services identified in a manner
consistent with the requirements of these rules.

(3) Certification expiration, termination of operations, certificate
return.

(a) Expiration. Unless revoked, suspended or terminated earlier, each
certificate to operate a Support Services Brokerage or a Provider
Organization requiring certification under OAR 411-340-0170(2) will
expire on the expiration date specified on the certificate.

(b) Termination of operation. If operation of a Support Services
Brokerage or Provider Organization requiring certification under OAR 411-
340-0170(2) is discontinued, the certificate terminates automatically on the
date the operation is discontinued.

(4) Change of ownership, legal entity, legal status, management cor-
poration. The Support Service Brokerage or Provider Organization requir-
ing certification under OAR 411-340-0170(2) must notify the Department
in writing of any pending action resulting in a 5% or more change in own-
ership and of any pending change in the Brokerage’s or Provider
Organization’s legal entity, legal status or management corporation.

(5) New certificate required. A new certificate is required upon
change in a Support Service Brokerage’s or Provider Organization’s own-
ership or legal entity or legal status. The Support Service Brokerage or
Provider Organization must submit a certificate application at least 30 days
prior to change in ownership or legal entity or legal status.

(6) Certificate denial, revocation, refusal to renew. The Department
may deny, revoke or refuse to renew a certificate when it finds the
Brokerage or Provider Organization, the Brokerage or Provider
Organization director, or any person holding five percent or greater finan-
cial interest in the Brokerage or Provider Organization:

(a) Demonstrates substantial failure to comply with these rules such
that the health, safety or welfare of individuals is jeopardized and fails to
correct the noncompliance within 30 calendar days of receipt of written
notice of non-compliance; or

(b) Has demonstrated a substantial failure to comply with these rules
such that the health, safety or welfare of individuals is jeopardized during
two inspections within a six year period (for the purpose of this subsection,
“inspection” means an on-site review of the service site by the Department
for the purpose of investigation or certification); or

(c) Has been convicted of a felony; or

(d) Has been convicted of a misdemeanor associated with the opera-
tion of a Brokerage or Provider Organization; or

(e) Falsifies information required by the Department to be maintained
or submitted regarding care of individuals, program finances or individu-
als’ funds; or

(f) Has been found to have permitted, aided or abetted any illegal act
that has had significant adverse impact on individual health, safety or wel-
fare; or

(g) Has been placed on the current Centers for Medicare and
Medicaid Services list of excluded or debarred providers.

(7) Notice of certificate denial, revocation, or refusal to renew.
Following a Department finding that there is a substantial failure to comply
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with these rules such that the health, safety or welfare of individuals is jeop-
ardized, or that one or more of the events listed in section OAR 411-340-
0030(6)(a) through (g) has occurred, the Department may issue a notice of
certificate revocation, denial or refusal to renew.

(8) Immediate suspension of certificate. In any case where the
Department finds a serious and immediate threat to individual health and
safety and sets forth the specific reasons for such findings, the Department
may, by written notice to the certificate holder, immediately suspend a cer-
tificate without a pre-suspension hearing and the service may not continue
operation.

(9) Hearing. Following issuance of a notice of certificate denial, rev-
ocation, refusal to renew, or suspension, the Department will provide the
opportunity for a hearing pursuant to OAR 411-340-0030(9)(a) through (c).

(a) Hearings rights and administrative review. An applicant for a cer-
tificate, or certificate holder, upon written notice from the Department of
denial, suspension, revocation or refusal to renew a certificate, may request
a hearing pursuant to the Contested Case Provisions of ORS Chapter 183.
In addition to, or in lieu of, a contested case hearing, the applicant or cer-
tificate holder may request a review by the Department Administrator or
designee of denial, suspension, revocation or refusal to renew a certificate.
This review does not diminish the right of the applicant or certificate hold-
er to a hearing.

(b) Request for hearing. Upon written notification by the Department
of revocation, denial or refusal to renew a certificate, pursuant to OAR 411-
340-0030(9)(a), the applicant or certified program will be entitled to a hear-
ing in accordance with ORS Chapter 183 within 60 days of receipt of
notice. The request for a hearing must include an admission or denial of
each factual matter alleged by the Department and must affirmatively
allege a short plain statement of each relevant, affirmative defense the
applicant or certified program may have.

(c) Hearing rights under OAR 411-340-0030(8). In the event of a sus-
pension pursuant to OAR 411-340-0030(8) and during the first 30 days
after the suspension of a certificate, the certified program will be entitled to
an administrative review within 10 days after its written request to the
Department for a review regarding certificate suspension. Any review
requested after the end of the 30-day period following certificate suspen-
sion will be treated as a request for hearing under OAR 411-340-
0030(9)(b). If following the administrative review the suspension is upheld,
the certified program may request a hearing pursuant to the Contested Case

Provisions of ORS Chapter 183.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; Renumbered from 309-041-1770, SPD 22-2003, . 12-22-03, cert. ef. 12-
28-03; SPD 8-2005, f. & cert. ef. 6-23-05; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

411-340-0040
Abuse and Unusual Incidents in Support Service Brokerages and
Provider Organizations

(1) Abuse prohibited. Any adult as defined by OAR 411-340-0020(6)
or individual as defined by OAR 411-340-0020(37) will not be abused nor
will abuse be condoned by any employee, staff or volunteer of the
Brokerage or Provider Organization.

(a) Basic personnel policies and procedures. Support Service
Brokerages and Provider Organizations must have in place appropriate and
adequate disciplinary policies and procedures to address instances when a
staff member has been identified as an alleged perpetrator in an abuse inves-
tigation as well as when the allegation of abuse has been substantiated.

(b) Mandatory abuse reporting personnel policies and procedures.
Any employee of a Brokerage or Provider Organization is required to
report incidents of abuse when the employee comes in contact with and has
reasonable cause to believe that an individual has suffered abuse or that any
person with whom the employee comes in contact, while acting in an offi-
cial capacity, has abused the individual. Notification of mandatory report-
ing status must be made at least annually to all employees on forms pro-
vided by the Department. All employees must be provided with a
Department-produced card regarding abuse reporting status and abuse
reporting.

(2) Unusual Incidents.

(a) Written report. A written report that describes any injury, accident,
act of physical aggression or unusual incident involving an individual and
a Brokerage or Provider Organization employee must be prepared at the
time of the incident and placed in the individual’s record. Such description
must include:

(A) Conditions prior to or leading to the incident;

(B) A description of the incident;

(C) Staff response at the time; and
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(D) Administrative review and follow-up to be taken to prevent recur-
rence of the injury, accident, physical aggression or unusual incident.

(b) Copies sent to Support Specialist and Brokerage. Copies of all
unusual incident reports involving abuse that occurs while an individual is
receiving Brokerage or Provider Organization services must be sent to the
CDDP Support Specialist. Copies of reports of all unusual incidents that
occur while the individual is receiving services from a Provider
Organization, must be sent to the individual’s Brokerage within five work-
ing days of the incident.

(c) Immediate notification of allegations of abuse and abuse investi-
gations. The Brokerage must immediately report to the CDDP, and the
Provider Organization must report to the CDDP with notification to the
Brokerage, any incident or allegation of abuse falling within the scope of
OAR 411-340-0020(1). When the CDDP has initiated an abuse investiga-
tion, the CDDP must ensure that either the Support Specialist or the
Brokerage also immediately notify the individual’s legal guardian or con-
servator. The parent, next of kin or other significant person may also be
notified unless the individual requests the parent, next of kin or other sig-
nificant person not be notified about the abuse investigation or protective
services, or unless notification has been specifically prohibited by law.

(d) Immediate notification. In the case of a serious illness, injury or
death of an individual, the Brokerage or Provider Organization must imme-
diately notify:

(A) The individual’s legal guardian or conservator, parent, next of kin,
designated contact person or other significant person;

(B) The Community Developmental Disability Program;

(C) In the case of the Provider Organization, the individual’s Support
Services Brokerage; and

(D) The Department of Human Services.

Stat. Auth.: ORS 409.050 & 410.070

Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348

Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; MHD 4-2003(Temp); f. & cert. ef. 7-1-03 thru 12-27-03; Renumbered
from 309-041-1780, SPD 22-2003, f. 12-22-03, cert. ef. 12-28-03; SPD 8-2005, f. & cert. ef.
6-23-05; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

411-340-0050
Inspections and Investigations in Support Service Brokerages and
Provider Organizations

(1) Inspections and investigations required. All services covered by
this rule must allow the following types of investigations and inspections:

(a) Quality assurance and on-site inspections;

(b) Complaint investigations; and

(c) Abuse investigations.

(2) Inspections and investigations by the Department, CDDP or prop-
er authority. The Department, CDDP, or proper authority will perform all
inspections and investigations.

(3) Unannounced. Any inspection or investigation may be unan-
nounced.

(4) Required documentation. All documentation and written reports
required by this rule must be:

(a) Open to inspection and investigation by the Department, CDDP or
proper authority; and

(b) Submitted to the Department within the time allotted.

(5) Priority of investigation under (1)(c) of this rule. When abuse is
alleged or death of an individual has occurred and a law enforcement
agency, or the Department or CDDP has determined to initiate an investi-
gation, the Support Services Brokerage or Provider Organization must not
conduct an internal investigation without prior authorization from the
Department. For the purposes of this section, an internal investigation is
defined as conducting interviews with the alleged victim, witness, the
alleged perpetrator or any other person who may have knowledge of the
facts of the abuse allegation or related circumstances; reviewing evidence
relevant to the abuse allegation, other than the initial report; or any other
actions beyond the initial actions of determining:

(a) If there is reasonable cause to believe that abuse has occurred; or

(b) If the alleged victim is in danger or in need of immediate protec-
tive services; or

(c) If there is reason to believe that a crime has been committed; or

(d) What, if any, immediate personnel actions will be taken.

(6) The Department or CDDP must conduct investigations as pre-
scribed in OAR 410-009-0050 through 410-009-0160, Abuse Reporting
and Protective Services in Community Programs and Community
Facilities, and must complete an Abuse Investigation and Protective
Services Report according to OAR 410-009-0120. The report must include
the findings based upon the abuse investigation. “Inconclusive” means that
the matter is not resolved, and the available evidence does not support a
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final decision that there was reasonable cause to believe that abuse occurred
or did not occur. “Not substantiated” means that based on the evidence, it
was determined that there is reasonable cause to believe that the alleged
incident was not in violation of the definitions of abuse or attributable to the
person(s) alleged to have engaged in such conduct. “Substantiated” means
that based on the evidence there is reasonable cause to believe that conduct
in violation of the abuse definitions occurred and such conduct is attributa-
ble to the persons(s) alleged to have engaged in the conduct.

(7) Upon completion of the abuse investigation by the Department,
CDDP, or a law enforcement agency, a service provider may conduct an
investigation without further Department approval to determine if any other
personnel actions are necessary.

(8) Abuse Investigation and Protective Services Report. Upon com-
pletion of the investigation report according to OAR 410-009-0120, the
sections of the report that are public records and not exempt from disclo-
sure under the public records law must be provided to the appropriate
Support Service Brokerage or Provider Organization.

(9) Plan of improvement. A plan of improvement must be submitted
to the Department for any noncompliance found during an inspection pur-

suant to OAR 411-340-0050(1)(a).
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; Renumbered from 309-041-1790, SPD 22-2003, f. 12-22-03, cert. ef. 12-
28-03; SPD 8-2005, f. & cert. ef. 6-23-05; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

411-340-0060
Grievances and Appeals in Support Service Brokerages and Provider
Organizations

(1) Grievances. Support Services Brokerages and Provider
Organizations must develop and implement written policies and procedures
regarding individual informal complaints and formal grievances. These
policies and procedures must at minimum address:

(a) Informal resolution. These policies and procedures must provide
opportunity for an individual or someone acting on behalf of the individual
to informally discuss and resolve any allegation that a Brokerage or
Provider Organization has taken action that is contrary to law, rule, or pol-
icy and that does not meet the criteria for an abuse investigation. Choosing
this opportunity must not preclude the individual or someone acting on
behalf of the individual to pursue resolution through formal grievance
processes;

(b) Receipt of grievances. The policies and procedures must describe
how the Brokerage or Provider Organization receives and documents griev-
ances from individual(s) and others acting on the behalf of individuals. If a
grievance is associated in any way with abuse, the recipient of the griev-
ance must immediately report the issue to the CDDP and notify the
Brokerage Director and, if applicable, the Provider Organization Director;

(c) Investigation of the facts supporting or disproving the grievance;

(d) Taking appropriate actions on grievances within five working days
following receipt of grievance;

(e) Review by the Brokerage Director if the grievance involves
Brokerage staff or services, or by the Provider Organization Director if the
grievance involves Provider Organization staff or services, if the grievance
is not or cannot be resolved with Brokerage or Provider Organization staff,
respectively. Such review must be completed and a written response to the
grievant provided within 15 days following receipt of the grievance; and

(f) Third-party review when grievances are not resolved by the
Brokerage Director or Provider Organization Director.

(A) Unless the grievant is a Medicaid recipient who has elected to ini-
tiate hearing processes according to OAR 411-340-0060(3), grievances
having to do with development of an individual’s ISP, services at variance
with the type, amount, frequency, or duration specified in an individual’s
written ISP, or the selection of any provider of service specified in the indi-
vidual’s ISP must be submitted to the CDDP for review.

(i) This review must be completed according to the CDDP dispute res-
olution policy and a written response must be provided to the grievant with-
in the timelines described in that policy.

(ii) If the grievance remains unresolved after review by the CDDP, it
may be submitted to the Department Administrator or designee for review.
Such review must be completed and a written response to the grievant pro-
vided within 45 days of receipt of the grievant’s written request for
Department review. The decision of the Department Administrator or
designee will be final unless the grievant is a Medicaid recipient who
chooses to initiate further hearing according to OAR 411-340-0060(3).

(B) When a grievance does not involve the circumstances of OAR
411-340-0060(1)(f)(A), and the grievant is not a Medicaid recipient elect-
ing to initiate hearing processes according to OAR 411-340-0060(3), the
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grievance may be submitted directly to the Department Administrator or
designee for review. Such review must be completed and a written response
to the grievant provided within 45 days of receipt of the grievant’s written
request for Department decision of the Department Administrator or
designee is final.

(g) Documentation of each grievance and its resolution must be filed
or noted in the grievant’s record. If a grievance resulted in disciplinary
action against a staff member, the documentation must include a statement
that disciplinary action was taken.

(h) Copies of all grievances to Support Specialist. Copies of the doc-
umentation on all grievances must be sent by the Brokerage or Provider
Organization to the Support Specialist within 15 working days of initial
receipt of the grievance.

(2) Notification. The Brokerage and Provider Organization must
inform each individual, or the individual’s legal representative, orally and
in writing, of the Brokerage or Provider Organization grievance policy and
procedures.

(a) The Brokerage and Provider Organization must inform each indi-
vidual Medicaid recipient, or the individual Medicaid recipient’s legal rep-
resentative, orally and in writing, of the right of a Medicaid recipient to
move directly to hearing as per OAR 411-340-0060(3) at any point if the
Brokerage, Provider Organization or Department does not address a griev-
ance satisfactorily.

(b) Information must be presented using language, format, and meth-
ods of communication appropriate to the individual’s needs and abilities.

(3) Denial, termination, suspension, or reduction of services for indi-
vidual Medicaid recipients.

(a) Each time the Brokerage takes an action to deny, terminate, sus-
pend, or reduce an individual’s access to services covered under Medicaid,
the Brokerage must notify the individual or the individual’s legal represen-
tative(s) of the right to a hearing and the method to obtain a hearing. The
Brokerage must mail the notice, or personally serve it to the individual or
the individual’s legal representative(s) ten (10) days or more prior to the
effective date of an action.

(A) The Brokerage must use the Oregon Medical Assistance Program
(OMAP) form 3030, Notice of Hearing Rights, or comparable Department-
approved form for such notification.

(B) This notification requirement will not apply if an action is part of,
or fully consistent with, the ISP and the individual, or the individual’s legal
representative(s), has agreed with the action by signature to the plan.

(b) The individual or the individual’s legal representative may appeal
a denial of a request for additional or different services only if the request
has been made in writing and submitted to the Brokerage. At the time the
Brokerage denies a written request for additional or different services, it
must notify the appealing party, in writing, of the information specified in
section (3)(c) of this rule.

(c) A notice required by sections (3)(a) or (3)(b) of this rule must be
served upon the appealing party personally or by certified mail. The notice
must state:

(A) What action the Brokerage intends to take;

(B) The reasons for the intended action;

(C) The specific regulations that support, or the change in Federal or
State law that requires, the action;

(D) The appealing party’s right to a contested case hearing in accor-
dance with OAR chapter 137, Oregon Attorney General’s Model Rules and
42 CFR Part 431, Subpart E;

(E) That the Brokerage’s files on the subject of the contested case
automatically become part of the contested case record upon default for the
purpose of making a prima facie case;

(F) That the actions specified in the notice will take effect by default
if the Department representative does not receive a request for a hearing
from the party within 45 days from the date that the Brokerage mails the
notice of action;

(G) In circumstances of an action based upon a change in law, the cir-
cumstances under which a hearing will be granted; and

(H) An explanation of the circumstances under which Brokerage serv-
ices will be continued if a hearing is requested.

(d) If the individual or the individual’s legal representative(s) disagree
with a decision or proposed action by the Brokerage, the party may request
a contested case hearing. The Department representative must receive the
signed form within 45 days after the Brokerage mailed the notice of action.

(e) The individual or the individual’s legal representative(s) may
request an expedited hearing if he or she feels that there is immediate, seri-
ous threat to the individual’s life or health should he or she follow the nor-
mal timing of the hearing process.
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(f) If the individual or individual’s legal representative(s) request an
administrative hearing before the effective date of the proposed actions and
requests that the existing services be continued, the Department must con-
tinue the services. The Department will continue the services until
whichever of the following occurs first, but in no event must services be
continued in excess of ninety days from the date of the individual’s (or indi-
vidual’s legal representative’s) request for an administrative hearing:

(A) The current authorization expires;

(B) The hearings officer issues a proposed order and the Department
renders a final order about the complaint; or

(C) The individual is no longer eligible for Medicaid benefits.

(D) The Department must notify the individual or individual’s legal
representative(s) that it is continuing the service. The notice must inform
the individual or individual’s legal representative that, if the hearing is
resolved against him or her, the Department may recover the cost of any
services continued after the effective date of the continuation notice.

(g) The Department must reinstate services if:

(A) The Department takes an action without providing the required
notice and the individual or individual’s legal representative requests a
hearing;

(B) The Department does not provide the notice in the time required
in this rule and the individual or individual’s legal representative requests a
hearing within ten days of the mailing of the notice of action; or

(C) The post office returns mail directed to the individual or individ-
ual’s legal representative, but the location of the individual or the individ-
ual’s legal representative becomes known during the time that the individ-
ual is still eligible for services.

(D) The Department must promptly correct the action taken up to the
limit of the original authorization, retroactive to the date the action was
taken, if the hearing decision is favorable to the individual, or the
Department decides in the individual’s favor before the hearing.

(h) The Department representative and the individual or the individ-
ual’s legal representative(s) may have an informal conference, without the
presence of the hearings officer, to discuss any of the matters listed in OAR
137-003-0575, Prehearing Conferences. The informal conference may also
be used to:

(A) Provide an opportunity for the Department and the individual or
individual’s legal representative to settle the matter;

(B) Ensure the individual or individual’s legal representative under-
stands the reason for the action that is the subject of the hearing request;

(C) Give the individual or individual’s legal representative an oppor-
tunity to review the information that is the basis for that action;

(D) Inform the individual or individual’s legal representative of the
rules that serve as the basis for the contested action;

(E) Give the individual or the individual’s legal representative and the
Department the chance to correct any misunderstanding of the facts;

(F) Determine if the individual or the individual’s legal representative
wishes to have any witness subpoenas issued; and

(G) Give the Department an opportunity to review its action or the
action of the Brokerage.

(i) The individual or individual’s legal representative(s) may, at any
time prior to the hearing date, request an additional conference with the
Department representative. At his or her discretion, the Department repre-
sentative may grant such a conference if it will facilitate the hearing
process.

(j) The Department may provide the individual or individual’s legal
representative the relief sought at any time before the final order is served.

(k) Withdrawals. An individual or the individual’s legal representative
may withdraw a hearing request at any time. The withdrawal will be effec-
tive on the date the Department or the hearings officer receives it. The
Department must send a final order confirming the withdrawal to the last
known address of the individual or the individual’s legal representative.
The individual or individual’s legal representative may cancel the with-
drawal up to the tenth workday following the date such an order is issued.

(1) Proposed and final orders.

(A) In a contested case, the hearings officer must serve a proposed
order on the individual and the Department.

(B) If the hearings officer issues a proposed order that is adverse to
the individual, the individual or the individual’s legal representative may
file exceptions to the proposed order to be considered by the Department.
The exceptions must be in writing and must reach the Department not later
than ten days after service of the proposed order. The individual or the indi-
vidual’s legal representative may not submit additional evidence after this
period unless the Department prior-approves.
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(C) After receiving the exceptions, if any, the Department may adopt
the proposed order as the final order or may prepare a new order. Prior to
issuing the final order, the Department may issue an amended proposed

order.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; MHD 4-2003(Temp); f. & cert. ef. 7-1-03 thru 12-27-03; Renumbered
from 309-041-1800, SPD 22-2003, f. 12-22-03, cert. ef. 12-28-03; SPD 8-2005, f. & cert. ef.
6-23-05; SPD 17-2000, f. 4-26-06, cert. ef. 5-1-06

411-340-0110
Standards for Support Service Brokerage Entry and Exit

(1) Providing basic information. The Support Services Brokerage
must make accurate, up-to-date information about the program available to
individuals referred for services. This information must include:

(a) A declaration of program philosophy;

(b) A brief description of the services provided by the program,
including typical timelines for activities;

(c) A description of processes involved in using the services, includ-
ing application and referral, assessment, planning, and evaluation;

(d) A declaration of Support Service Brokerage employee responsi-
bilities as mandatory abuse reporters;

(e) A brief description of individual responsibilities for use of public
funds;

(f) An explanation of individual rights, including rights to:

(A) Choose a Brokerage among Department contracted Brokerages in
an individual’s county of residence;

(B) Choose a Personal Agent among those available in the selected
Brokerage;

(C) Select providers among those qualified according to OAR 411-
340-0160, 411-340-0170, and 411-340-0180 to provide supports authorized
through the ISP;

(D) Direct the services of support providers; and

(E) Raise and resolve concerns about Brokerage services, including
specific rights to notification and hearing for Medicaid recipients according
to OAR 411-340-0060(3) when services covered under Medicaid are
denied, terminated, suspended, or reduced.

(g) Indication that additional information about the Support Service
Brokerage is available on request. That information must include, but is not
limited to:

(A) A description of the Support Service Brokerage’s organizational
structure;

(B) A description of any contractual relationships the Support Service
Brokerage has in place or can establish to accomplish the Support Service
Brokerage functions required by this rule; and

(C) A description of the relationship between the Support Services
Brokerage and its Policy Oversight Group.

(h) The Brokerage must make information required in OAR 411-340-
0110(1)(a) through (g) available using language, format, and presentation
methods appropriate for effective communication according to individuals’
needs and abilities.

(2) Entry into Support Service Brokerage services.

(a) An individual must enter Support Service Brokerage services
within 90 calendar days of the date the CDDP has completed processes of
eligibility determination, selection of Brokerage, application, and referral
except during the period of statewide Support Service Brokerage develop-
ment July 1, 2001 through June 30, 2009. During that period, and unless the
Department has implemented statewide changes in the order of group
enrollments according to OAR 411-340-0110(2)(a)(D), individuals who
have been determined eligible, selected the Brokerage, and completed
CDDP processes for application and referral to the Brokerage will enter in
the following order:

(A) First, and continuing through June 30, 2009, individuals who are
not receiving any Department-funded developmental disability services as
of the date the Brokerage is certified to provide services, entering accord-
ing to priorities and characteristics described in written Department guide-
lines, and in order of date of formal application made during the CDDP
referral process;

(B) Second, beginning while enrollment of individuals per OAR 411-
340-0110(2)(a)(A) is still in progress and continuing through June 30,
2009, individuals receiving only Employment and Alternative to
Employment services, regulated by OAR chapter 411, division 345 in the
Brokerage’s area of service, as of the date the Brokerage is certified to pro-
vide services; and

(C) Third, beginning while enrollment of individuals per OAR 411-
340-0110(2)(a)(A) and 411-340-0110(2)(a)(B) is still in progress and con-
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tinuing through June 30, 2009, individuals receiving Semi-Independent
Living Services regulated by OAR 309-041-0015.

(D) Notwithstanding the order of group enrollments indicated in OAR
411-340-0110(2)(a)(A) through (C), the Department may implement
changes in the order of enrollment on a statewide basis when the
Department has determined that such changes are prudent and necessary for
the continued development and operation of Support Services Brokerages.

(b) The Support Services Brokerage must not accept individuals for
entry beyond the total number of individuals specified in its current con-
tract with the Department.

(3) Exit from a Support Services Brokerage. An individual must exit
a Support Services Brokerage:

(a) At the written request of the individual or the individual’s legal
representative to end the service relationship;

(b) No less than thirty (30) days after the Support Service Brokerage
has served written notice of intent to terminate services, when the individ-
ual either cannot be located or has not responded to repeated attempts by
Support Service Brokerage staff to complete plan development and moni-
toring activities and, further, does not respond to the notice of intent to ter-
minate; or

(c) Whenever the individual’s emergent status exceeds two hundred
seventy (270) days in twelve (12) consecutive months.

(d) Each Support Service Brokerage must have policies and proce-
dures for notifying the CDDP of an individual’s county of residence when
that individual plans to exit, or exits, Brokerage services. Notification
method, timelines, and content must be based on agreements between the
Brokerage and CDDP’s of each county in which the Brokerage provides

services.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; MHD 4-2003(Temp); f. & cert. ef. 7-1-03 thru 12-27-03; Renumbered
from 309-041-1850, SPD 22-2003, f. 12-22-03, cert. ef. 12-28-03; SPD 32-2004, f. & cert.
ef. 10-25-04; SPD 8-2005, f. & cert. ef. 6-23-05; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

411-340-0120
Support Service Brokerage Services

(1) Each Support Service Brokerage must provide or arrange for the
following services as required to meet individual support needs:

(a) Assistance for individuals to determine needs, plan supports in
response to needs, and develop individualized budgets based on available
resources;

(b) Assistance for individuals to find and arrange the resources to pro-
vide planned supports;

(c) Assistance with development and expansion of community
resources required to meet the support needs of individuals served by the
Brokerage;

(d) Information, education, and technical assistance for individuals to
use to make informed decisions about support needs and to direct support
providers;

(e) Fiscal intermediary activities in the receipt and accounting of
Support Service funds on behalf of an individual in addition to making pay-
ment with the authorization of the individual;

(f) Employer-related supports, assisting individuals to fulfill roles and
obligations as employers of support staff when plans call for such arrange-
ments; and

(g) Assistance for individuals to effectively put plans into practice,
including help to monitor and improve the quality of supports as well as
assess and revise plan goals.

(h) Support Service Brokerages must apply the principles of self-
determination as defined in OAR 411-340-0020(62) to provision of servic-
es required in OAR 411-340-0120(1)(a) through (g).

(2) Person-centered planning process required. A Support Service
Brokerage must use a person-centered planning approach to assist individ-
uals to establish outcomes, determine needs, plan for supports, and review
and redesign support strategies.

(3) Health and safety issues. The planning process must address basic
health and safety needs and supports, including, but not limited to:

(a) Identification of risks, including risk of serious neglect, intimida-
tion, and exploitation;

(b) Informed decisions by the individual or the individual’s legal rep-
resentative regarding the nature of supports or other steps taken to amelio-
rate any identified risks; and

(c) Education and support to recognize and report abuse.

(4) Written plan required. The Personal Agent must write an initial
ISP that is signed by the individual (or the individual’s legal representative)
and, unless circumstances allow exception under OAR 411-340-
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0120(4)(h), dated within 90 days of entry into Support Service Brokerage
services and at least annually thereafter. When an individual’s legal repre-
sentative must sign the plan, the individual’s Personal Agent must also
work with the legal representative to inform the individual as completely as
possible of the contents of the plan and to obtain, to the degree possible, the
individual’s agreement to the plan. The plan or attached documents must
include:

(a) The individual’s name;

(b) A description of the supports required, including the reason the
support is necessary;

(c) Projected dates of when specific supports are to begin and end;

(d) Projected costs, with sufficient detail to support estimates;

(e) A list of personal, community, and public resources that are avail-
able to the individual and how they will be applied to provide the required
supports;

(f) The providers, or when the provider is unknown or is likely to
change frequently, the type of provider (i.e. independent provider, provider
organization, or general provider) of supports to be purchased with support
services funds; and

(g) Schedule of plan reviews.

(h) The schedule of the first new Support Services ISP developed in
compliance with OAR 411-340-0120(2) after an individual enters a
Brokerage may be adjusted to promote continuity of services one time for
any individual entering a Brokerage in certain circumstances. Such an
adjustment will interrupt any Plan Year in progress and establish a new Plan
Year for the individual beginning on the date the first new ISP is approved
and signed by the CDDP authorizing implementation. Circumstances where
this adjustment is permitted include:

(A) Transition of individuals receiving Self-Directed Support
Services governed by 309-041-1110 through 1170 to Support Services
between November 1, 2001, through June 30, 2002. The date of the indi-
vidual’s first ISP after enrollment in a Support Services Brokerage may be
adjusted to correspond to the expiration date of the individual’s Self-
Directed Support Plan in place at the time of transition to the Support
Service Brokerage if the Self-Directed Support Plan otherwise meets the
requirements of OAR 411-340-0120(4)(a) through (g), has been approved
for implementation by the CDDP Support Specialist prior to or upon the
individual’s enrollment in the Support Service Brokerage, and does not
authorize support services fund expenditures in excess of the average
monthly amount available through the Basic Benefit;

(B) Transition of individuals receiving Employment and Alternative
to Employment services regulated by OAR chapter 411, division 345, with-
out Department-paid residential services, to Support Services July 1, 2003.
The date of the individual’s first new Support Services ISP after enrollment
in the Brokerage may be adjusted to correspond to the expiration date of the
individual’s ISP in place at the time of transition or to October 1, 2003,
whichever is later, when the individual is among those required to transi-
tion into Support Services from Employment and Alternative to
Employment services July 1, 2003, and when the ISP developed while the
individual is still enrolled in Employment and Alternative to Employment
services has been approved for implementation by the CDDP Support
Specialist prior to or upon the individual’s enrollment in the Support
Service Brokerage;

(C) Transition of individuals receiving Family Support Services for
Children with Developmental Disabilities, regulated by OAR chapter 411,
division 305, Children’s Intensive In-Home Services (CIIS), regulated by
OAR chapter 411, division 300, or Medically Fragile Children (MFC)
Services, regulated by OAR chapter 411, division 350, when those individ-
uals are 18 years of age. The date of the individual’s first new Support
Services ISP after enrollment in the Brokerage may be adjusted to corre-
spond to the expiration date of the individual’s annual plan (Child and
Family Support Plan (Family Support), Complete Plan of Care (CIIS), or
Comprehensive Plan of Care (MFC)) in place at the time the individual
turns 18 years of age when the annual plan developed while the individual
is still receiving Family Support, CIIS, or MFC services has been approved
for implementation by the CDDP Support Specialist prior to or upon the
individual’s enrollment in the Support Service Brokerage; or

(D) Transition of individuals receiving other Department-paid servic-
es who are required by the Department to transition to Support Services.
The date of the individual’s first Support Services ISP may be adjusted to
correspond to the expiration date of the individual’s plan for services that
has been developed according to regulations governing Department-paid
services the individual receives prior to transition, is current at the time des-
ignated by the Department for transition to Support Services, and is

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

approved for implementation by the CDDP Support Specialist prior to or
upon the individual’s enrollment in the Support Service Brokerage.

(5) Professional or Other Service Plans. When applicable:

(a) A Nursing Care Plan must be attached to the ISP when support
services funds are used to purchase care and services requiring the educa-
tion and training of a licensed professional nurse; and

(b) A Support Services Brokerage Plan of Care Crisis Addendum, or
other document prescribed by the Department for use in these circum-
stances, must be attached when an individual enrolled in a Brokerage:

(A) Has been determined eligible for crisis or diversion services
according to OAR 411-320-0160 by the CDDP of the individual’s county
of residence; and

(B) The individual is in emergent status in a short-term out-of-home
residential placement as part of his or her crisis or diversion services

(6) CDDP Support Specialist approval prior to implementation. With
the exception of circumstances indicated in 411-340-0120(6)(c), the
Support Services Brokerage must obtain written CDDP Support Specialist
approval prior to implementation of:

(a) Initial and annual Individual Support Plans; and

(b) Significant changes in the ISP that include, but are not limited to,
changes in the types of support purchased with support services funds and
changes in supports that will cause total Plan Year expenses to exceed orig-
inal estimates by more than 10%, but which do not include changes in the
providers chosen to provide direct assistance to the individual.

(c) When immediate, unexpected, and significant change in the type
of support purchased with support services funds is necessary outside of the
normal hours of CDDP operation and to prevent injury or harm to the indi-
vidual, the Brokerage may implement the change but must obtain written
confirmation within 10 calendar days from the date of the change from the
CDDP Specialist indicating that the change was appropriate and, if appli-
cable, that ongoing change in services is approved.

(7) Periodic review of plan and resources. The Personal Agent will
conduct and document reviews of plans and resources with the individual
and the individual’s legal representative as follows:

(a) At least quarterly, review and reconcile receipts and records of
purchased supports authorized by the ISP;

(b) At least annually and as major activities or purchases are com-
pleted:

(A) Evaluate progress toward achieving the purposes of the plan,
assessing and revising goals as needed;

(B) Record final Support Services fund costs;

(C) Note effectiveness of purchases based on Personal Agent obser-
vation as well as individual satisfaction; and

(D) Determine whether changing needs or availability of other
resources has altered the need for continued use of support services funds
to purchase supports.

(8) Transition to another Support Service Brokerage. At the request of
an individual enrolled in Brokerage services who has selected another
Brokerage, the Support Service Brokerage must collaborate with the
receiving Brokerage and the CDDP of the individual’s county of residence
to effect transition of support services.

(a) If the Department has designated and contracted funds solely for
the support of the transitioning individual, the Support Services Brokerage
must notify the Department to consider transfer of the funds for the indi-
vidual to the receiving Support Services Brokerage.

(b) The ISP in place at the time of request for transfer may remain in
effect 90 days after enrollment in the new Brokerage while a new plan is

negotiated and approved.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; MHD 4-2003(Temp); f. & cert. ef. 7-1-03 thru 12-27-03; Renumbered
from 309-041-1860, SPD 22-2003, f. 12-22-03, cert. ef. 12-28-03; SPD 8-2005, f. & cert. ef.
6-23-05; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

411-340-0130
Using Support Services Funds to Purchase Supports

(1) Approved written plan required. A Support Services Brokerage
may use support services funds to assist individuals to purchase supports in
accordance with an ISP that:

(a) Identifies supports that are necessary for an individual to live in
his or her own home or in the family home;

(b) Specifies cost-effective arrangements for obtaining the required
supports, applying public, private, formal, and informal resources available
to the eligible individual;

(c) Projects the amount of support services funds, if any, that may be
required to purchase the remainder of necessary supports and that are with-
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in the Basic Benefit limits, unless authorized for supplement to the Basic
Benefit according to OAR 411-340-0130(4)(a) through (e); and

(d) Has been approved for implementation by the CDDP Support
Specialist.

(2) Assistance is a social benefit. Goods and services purchased with
support services funds on behalf of individuals are provided only as social
benefits as defined in OAR 411-340-0020(63).

(3) Limits of financial assistance. Assistance with purchase of indi-
vidual supports in any Plan Year as defined in OAR 411-340-0020(50) is
limited to the Basic Benefit as defined in OAR 411-340-0020(6) unless
individual circumstances meet the conditions of the exceptions indicated in
OAR 411-340-0130(4)(a) through (i).

(a) Basic Benefit distribution for full Plan Year. Individuals must have
access throughout the Plan Year to the total annual amount of support serv-
ices funds determined necessary to implement an approved ISP, even if
there is a delay in implementation of the plan, unless otherwise agreed to in
writing by the individual or the individual’s legal representative.

(b) Basic Benefit distribution adjustments. The Department may
require that annual Basic Benefit amounts be calculated and applied on a
monthly basis when an individual’s eligibility for Medicaid changes during
a Plan Year or when, for any reason, an individual’s ISP is developed and
written to be in effect for less than twelve months.

(A) In the case of an individual whose Medicaid eligibility changes,
the monthly Basic Benefit limit will be one-twelfth of the annual Basic
Benefit amount for which the individual would be eligible should the
change in Medicaid status remain in effect for twelve calendar months. The
monthly Basic Benefit limit will be applied each month for the remainder
of the Plan Year in which the individual’s change in Medicaid eligibility
occurred, from the date the change occurred.

(B) In the case of an individual with an ISP developed for a partial
Plan Year, the monthly Basic Benefit limit will be one-twelfth of the annu-
al Basic Benefit amount for which the individual would be eligible should
the individual’s ISP be in effect for twelve months. The monthly Basic
Benefit limit will be applied each month during which the ISP of less than
12 months’ duration is in effect.

(c) Individual plan costs. Estimates of individual plan costs must be
based on written guidelines for costs of frequently used services published
and updated periodically by the Department.

(A) Department guidelines notwithstanding, final costs must not
exceed local usual and customary charges for these services as evidenced
by the Brokerage’s own documented survey.

(B) The Support Service Brokerage must establish a process for
review and approval of all budgets based on estimates exceeding published
guidelines and must monitor the approved individual plans involved for
continued cost effectiveness.

(4) Exceptions to Basic Benefit financial limits. Exceptions to the
Basic Benefit annual Support Services fund limit may be only as follows:

(a) Extraordinary long-term need. Individuals with extraordinary
long-term need as demonstrated by a score of sixty (60) or greater on the
Basic Supplement Criteria Inventory, Form DHS 0203 may have access to
more than the Basic Benefit Support Services fund limit in order to pur-
chase necessary supports. The Basic Supplement Criteria Inventory, Form
DHS 0203, specifies scoring levels and applicable maximum available
funding.

(A) For Medicaid recipients choosing services under the Support
Services waiver, the supplement to the Basic Benefit must result in a Plan
Year cost that is less than the minimum allowable Plan Year cost for
Comprehensive In-Home Support Services in the same biennium; and

(B) For individuals who are not Medicaid recipients choosing servic-
es under the Support Services waiver, the supplement to the Basic Benefit
must result in a Plan Year cost that is less than the state’s General Fund con-
tribution to the minimum allowable Plan Year cost for in-home
Comprehensive Services in the same biennium, calculated according to the
Medicaid match rate current at the beginning of the Plan Year and adjusted
annually to correspond to changes in the Medicaid match rates; and

(C) The Brokerage Director, or a designee from Brokerage manage-
ment and administration, must administer the Basic Supplement Criteria
only after receiving Department-approved training. The Brokerage Director
or designee must score Basic Supplement Criteria according to written and
verbal instruction received from the Department.

(D) The trained Brokerage Director or designee must administer the
Basic Supplement Criteria within 30 calendar days of the written request of
the individual or the individual’s legal representative.

(E) The Brokerage Director or designee must send written notice of
findings regarding eligibility for a supplement to the Basic Benefit to the
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individual and the individual’s legal representative within 45 calendar days
of the written request for a supplement. This written notice must include:

(i) An offer for the individual and individual’s legal representative to
discuss the findings in person with the Director and with the individual’s
Personal Agent in attendance if desired; and

(ii) A notice of appeal processes under OAR 411-340-0060.

(F) Annual ISP reviews for recipients of the supplement must include
areview of circumstances and resources to confirm continued need.

(b) Transfers from Employment and Alternative to Employment,
Semi-Independent Living, and Self-Directed Support services according to
Department-designated schedule of group enrollments under OAR 411-
340-0110(2). Support service fund expenditures for individuals enrolled in
these services prior to the designated date of group enrollment in Support
Services Brokerages may, for a limited amount of time, exceed the Basic
Benefit financial limits. To qualify, individuals must be enrolled in
Employment and Alternative to Employment services regulated by OAR
chapter 411, division 345, enrolled in Semi-Independent Living Services
regulated by OAR 309-041-0015 through 0024, or receive Self-Directed
Support services previously regulated by OAR 309-041-1110 through 1170
during the month prior to enrollment in a Support Services Brokerage and
the Department’s annual cost of this previous service must exceed the
financial assistance available through the Basic Benefit.

(A) Each qualified individual transferring from Employment and
Alternative to Employment Services beginning November 1, 2001, through
June 30, 2002, may have access to support services funds in an amount
equal to the Department’s previous cost for the individual in these services,
as negotiated according to Department guidelines, for no more than three
hundred sixty-five (365) calendar days from date of enrollment in the
Support Services Brokerage;

(B) Each qualified individual transferring from Employment and
Alternative to Employment Services beginning July 1, 2003, and who does
not have any other Department-paid residential support services prior to
that date, may have access to support services funds in an amount each
month equal to the Department’s previous Employment and Alternative to
Employment monthly costs for the individual, as negotiated according to
Department guidelines:

(i) For three hundred sixty-five (365) days, if he or she is a Medicaid
recipient eligible for waiver services; or

(i) For one hundred eighty (180) days, if he or she is not a Medicaid
recipient eligible for waiver services.

(C) Each qualified individual transferring from Semi-Independent
Living services may have access to support services funds in an amount
equal to the Department’s previous cost for the individual in these services,
as negotiated according to Department guidelines, for no more than three
hundred sixty-five (365) calendar days from date of enrollment in the
Support Services Brokerage; and

(D) Each qualified individual transferring from Self-Directed Support
services beginning November 1, 2001, through June 30, 2002, may have
access to support services funds in an amount equal to financial assistance
authorized by his or her current Self-Directed Support Plan for no more
than three hundred sixty-five (365) calendar days from date of enrollment
in the Brokerage when the individual is a Medicaid recipient choosing to
receive Support Service waiver services and for no more than ninety (90)
calendars days from date of enrollment in the Brokerage when the individ-
ual is not Medicaid-eligible or does not otherwise receive Medicaid bene-
fits.

(E) Upon individual enrollment in the Brokerage, the Brokerage must
fully inform the individual and the individual’s legal representative of the
time limit for the supplement to the Basic Benefit.

(F) The Support Services Brokerage must complete an assessment,
identify resources, and develop a new individualized plan and budget dur-
ing this period with a goal of reducing Support Services fund annual costs
to less than or equal to financial assistance available in the Basic Benefit.

(G) At any point during the individual’s first year of enrollment in the
Brokerage that annual plan costs are successfully reduced to a cost less than
or equal to that available in the Basic Benefit, the individual’s new Plan
Year will begin on the date the revised ISP is authorized for implementa-
tion by the individual’s CDDP Support Specialist.

(¢) Prior-authorized crisis or diversion services. Individuals who have
been assessed as in need of, and meeting criteria for, crisis or diversion
services by the CDDP of the individual’s county of residence according to
OAR 411-320-0160 may receive short-term assistance with purchase of
support in excess of the Basic Benefit. Use of crisis or diversion services
may only be authorized by the CDDP of the individual’s county of resi-
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dence or by the Regional Crisis Program responsible for the individual’s
county of residence.

(A) Funds associated with crisis or diversion services may be used to
pay the difference in cost between the authorized ISP and budget in place
at the time the individual is determined eligible for crisis or diversion serv-
ices, and the supports authorized by either the CDDP of the individual’s
county of residence, or the Regional Crisis Program responsible for crisis
or diversion services in the individual’s county of residence, depending on
the source of crisis or diversion funds, to meet the short-term need.

(B) Although costs for crisis or diversion services may bring the indi-
vidual’s total Plan Year cost temporarily at or above the minimum allow-
able Plan Year cost of in-home Comprehensive Services in the same bien-
nium, in no case may the individual’s costs exceed the state’s current
ICF/MR daily cost per individual nor may Plan Year expenses at or above
the minimum for Comprehensive Services make the individual eligible for
Comprehensive Services.

(i) Individuals placed in emergent status due to receiving crisis or
diversion services authorized and provided according to OAR 411-320-
0160 may remain enrolled in, and receive Support Services from, the
Support Service Brokerage while both crisis/diversion services and Support
Services are required to stabilize and maintain the individual at home or in
the family home. In no case, however, may the individual remain enrolled
in the Support Service Brokerage under emergent status for more than 270
consecutive days in any 12-month period.

(ii) The individual’s Personal Agent must participate with CDDP or
regional crisis or diversion staff in efforts to stabilize supports and return
costs to the Basic Benefit or approved supplement levels, documenting
reviews of effectiveness at least every ninety (90) days while the individual
is receiving crisis or diversion services.

(d) Conversions from other Department-regulated services.
Individuals whose source of support funds are, in whole or in part, an indi-
vidual-specific redirection of funds through Department contract from a
Department-regulated residential, work, or day habilitation service to sup-
port services funds, or to Comprehensive In-Home Support funds regulat-
ed by OAR chapter 411, division 330 prior to enrollment in a Support
Service Brokerage, may have access to the amount specified in the
Department contract as available for the individual’s use. This provision is
only applicable when each transition is separate and specific to the individ-
ual and the services being converted are not subject to statewide service
transitions described in OAR 411-340-0130(4)(b).

(A) Individual Plan Year costs must always be less than the minimum
allowable Plan Year cost for in-home Comprehensive Services in the same
biennium; and

(B) The Brokerage must review the need for supports and their cost-
effectiveness with the individual and, if applicable, the individual’s legal
representative at least annually, and must make budget reductions when
allowed by the ISP.

(e) Funds designated for services to individuals eligible for, and at
imminent risk of, civil commitment under ORS 427. Individuals whose
support funds were specifically assigned through Department contract to
Self-Directed Support Services prior to the date designated by the
Department for transfer of the individual from Self-Directed Support serv-
ices to a Support Service Brokerage may have access to the amount speci-
fied in the Department contract as available for the individual’s use.

(A) Individual Plan Year costs must always be less than the minimum
allowable Plan Year cost for in-home Comprehensive Services in the same
biennium; and

(B) The Brokerage must review the need for supports and their cost-
effectiveness with the individual and, if applicable, the individual’s legal
representative at least annually, and must make budget reductions when
allowed by the ISP.

(f) Individuals transferring from Department waiver services for the
Aged and Adults with Physical Disabilities. Individuals transferring from
the Department’s Home and Community-Based waiver services for the
Aged and Adults with Physical Disabilities who have been determined inel-
igible for those waiver service funds, in accordance with OAR 411-015-
0015(4)(c) will have limited access to support service funds, as described
in OAR 411, division 340. The amount of support service funds available
will be equal to the Department’s previous service costs for the individual
for no more than three hundred and sixty-five (365) calendar days. The
three hundred and sixty-five (365) calendar days begins the date the indi-
vidual starts receiving support services exclusively through a Support
Service Brokerage.

(g) Supplemental needs for Activities of Daily Living. For Medicaid
recipients eligible for and choosing services under the Support Services
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waiver, individuals with additional assistance needs in Activities of Daily
Living (ADL) may have access to an additional $2467 per year, prorated as
needed, to purchase needed support services under the following condi-
tions:

(A) The individual must have additional assistance needs with ADLs
as defined in OAR 411-340-0020(3) after development of their Individual
Support Plan within the Basic Benefit, extraordinary long-term need fund
limit, or other exceptions provided in this rule. The services include: basic
personal hygiene; toileting, bowel and bladder care; mobility, transfers,
comfort; planning and preparing nutritious meals, assuring adequate fluid
intake; assisting with administration of medications, assuring medication is
taken as ordered by physician, observing for reactions, reminding appro-
priate persons when prescriptions need to be filled, and maintaining clean
oxygen equipment and supply; and delegated nursing tasks.

(B) Incidental activities as defined in OAR 411-034-0020(3). ADL
services may include the following activities if they are incidental to the
provision of Activities of Daily Living, essential for the health and welfare
of the individual, and provided solely for the individual receiving support
services: light housekeeping tasks necessary to maintain a healthy and safe
environment, arranging for necessary medical appointments, observation of
an individual’s status and reporting of significant changes to appropriate
people, first aid and handling emergencies and extra support due to mental
retardation or developmental disability.

(C) Activities and goals related to the provision of ADL services are
sufficiently documented in the individual’s ISP.

(D) Planned expenses must be based upon the least costly means of
providing adequate care, and must only be to the extent necessary to meet
the documented ADL needs.

(E) This supplement cannot cause the cost per any plan year to exceed
the minimum allowable Plan Year cost for Comprehensive In-Home
Support Services in the same biennium, except as stated in the following:
Individuals receiving both Support Services under these rules as of June 30,
2005 and State Plan Personal Care Services under OAR chapter 411, divi-
sion 034 whose total combined annual costs exceed the minimum allowable
Plan Year cost for Comprehensive In-Home Support Services in the same
biennium may continue to develop future annual ISPs based on the budget-
ed annual cost amount until the individual terminates their receipt of
Support Services.

(F) The Supplemental ADL services are not intended to replace the
resources available to an individual receiving Support Services under these
rules from their natural support system of relatives, friends, neighbors, or
other available sources of support.

(G) For Medicaid recipients receiving State Plan Personal Care
Services under OAR chapter 411, division 034 entering Support Services
after June 30, 2005, the Medicaid Personal Care Resource Assessment Plan
and Authorization, OMHS Form 0531, will serve as the individual’s
approved Plan of Care for a period not to exceed 90 days.

(5) Amount, method and schedule of payment.

(a) The Brokerage must disburse, or arrange for disbursement of, sup-
port services funds to qualified providers on behalf of individuals up to the
amount agreed upon in an ISP that has been signed by the individual or the
individual’s legal representative and approved for implementation by the
CDDP Support Specialist. The Brokerage is specifically prohibited from
reimbursement of individuals or individuals’ families for expenses related
to services and from advancing funds to individuals or individuals’ families
to obtain services.

(b) The method and schedule of payment must be specified in written
agreements between the Brokerage and the individual or individual’s legal
representative.

(6) Types of supports purchased. Supports eligible for purchase with
support services funds are:

(a) Chore services as defined in OAR 411-340-0020(12);

(b) Community inclusion supports as defined in OAR 411-340-
0020(14);

(c) Community living supports as defined in OAR 411-340-0020(15);

(d) Environmental accessibility adaptations as defined in OAR 411-
340-0020(23);

(e) Family training as defined in OAR 411-340-0020(27);

(f) Homemaker services as defined in OAR 411-340-0020(33);

(g) Occupational therapy services as defined in OAR 411-340-
0020(46);

(h) Personal emergency response systems as defined in OAR 411-
340-0020(48);

(i) Physical therapy services as defined in OAR 411-340-0020(50);

(j) Respite care as defined in OAR 411-340-0020(60);
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(k) Special diets as defined in OAR 411-340-0020(65);

(1) Specialized medical equipment and supplies as defined in OAR
411-340-0020(66) as well as the following provisions:

(A) When specialized medical equipment and supplies are primarily
and customarily used to serve a medical purpose, then purchase, rental, or
repair with support services funds must be limited to the types of equipment
and supplies permitted under the State Medicaid Plan and, specifically,
those that are not excluded under OAR 410-122-0080. Support services
funds may be used to purchase more of an item than the number allowed
under the State Medicaid Plan after the limits specified in the State
Medicaid Plan have been reached, requests for purchases have been denied
by Medicaid State Plan or private insurance, and the denial has been upheld
in applicable Medicaid contested case hearing or private insurance benefit
appeals process; and

(B) Devices, aids, controls, supplies, or appliances primarily and cus-
tomarily used to enable an individual to increase his or her abilities to per-
form activities of daily living or to perceive, control, or communicate with
the environment in which he or she lives, may be purchased with support
services funds when the individual’s developmental disability otherwise
prevents or limits the individual’s independence in these areas. Equipment
and supplies that can be purchased for this purpose must be of direct bene-
fit to the individual and include:

(i) Adaptive equipment for eating, (i.e., utensils, trays, cups, bowls
that are specially designed to assist an individual to feed him or herself);

(ii) Adaptive beds;

(iii) Positioning devices;

(iv) Specially designed clothes to meet the unique needs of the indi-
vidual with the disability, (e.g., clothes designed to prevent access by the
individual to the stoma, etc.);

(v) Assistive technology items;

(vi) Computer software used by the individual to express needs, con-
trol supports, plan and budget supports;

(vil) Augmentative communication devices;

(viii) Environmental adaptations to control lights, heat, stove, etc.; or

(ix) Sensory stimulation equipment and supplies that help an individ-
ual calm, provide appropriate activity, or safely channel an obsession (e.g.,
vestibular swing, weighted blanket, tactile supplies like creams and
lotions);

(m) Specialized supports as defined in OAR 411-340-0020(67);

(n) Speech and language therapy services as defined in OAR 411-
340-0020(68);

(o) Supported employment as defined in OAR 411-340-0020(70); and

(p) Transportation as defined in OAR 411-340-0020(78).

(7) Conditions of purchase. The Brokerage must arrange for supports
purchased with support services funds to be provided:

(a) In settings and under contractual conditions that allow the indi-
vidual to freely redirect support services funds to purchase supports and
services from another qualified provider;

(A) Individuals who choose to combine support services funds to pur-
chase group services must receive written instruction about the limits and
conditions of such arrangements;

(B) Combined support services funds cannot be used to purchase
existing, or create new, Comprehensive Services;

(C) Individual support expenses must be separately projected,
tracked, and expensed, including separate contracts, employment agree-
ments and timekeeping for staff working with more than one individual;

(D) Combined arrangements for community inclusion or supported
employment services that result in creation of a provider organization as
defined in OAR 411-340-0020(56) must be certified according to OAR
chapter 411, division 340; and

(E) Combined arrangements for residential supports must include a
plan for maintaining an individual at home after the loss of roommates.

(b) In a manner consistent with positive behavioral theory and prac-
tice as defined in OAR 411-340-0020(52) and where behavior intervention
is not undertaken unless the behavior:

(A) Represents a risk to health and safety of the individual or others;

(B) Is likely to continue to become more serious over time;

(C) Interferes with community participation;

(D) Results in damage to property; or

(E) Interferes with learning, socializing, or vocation.

(c) In accordance with applicable state and federal wage and hour reg-
ulations in the case of personal care, training, and supervision;

(d) In accordance with applicable state or local building codes, in the
case of environmental accessibility adaptations to the home;
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(e) In accordance with Oregon Board of Nursing Administrative
Rules 851 when services involve performance of nursing care or delega-
tion, teaching, and assignment of nursing tasks; and

(f) In accordance with OAR 411-340-0160 through 411-340-0180
governing provider qualifications and responsibilities.

(8) Independent Provider, Provider Organization, General Business
Provider agreements and responsibilities. When Support Service funds are
used to purchase care, training, supervision or other personal assistance for
individuals, the Brokerage must require and document that providers are
informed of:

(a) Mandatory responsibility to report suspected abuse as defined in
OAR 411-340-0020(1);

(b) Responsibility to immediately notify the person or persons, if any,
specified by the individual or individual’s legal representative of any injury,
illness, accident, or unusual circumstance that occurs when the provider is
providing individual care, training, or supervision and that may have a seri-
ous effect on the health, safety, physical or emotional well-being, or level
of services required;

(c) Limits of payment:

(A) Support Service fund payments for the agreed-upon services are
considered full payment and the provider under no circumstances may
demand or receive additional payment for these services from the individ-
ual, the family, or any other source unless the payment is a financial respon-
sibility (spend-down) of an individual under the Medically Needy Program;
and

(B) The provider must bill all third party resources before using
Support Service funds unless another arrangement is agreed upon by the
Brokerage and described in the ISP;

(d) The provisions of OAR 411-340-0130(9) regarding sanctions that
may be imposed on providers; and

(e) The requirement to maintain a drug-free workplace.

(9) Sanctions for Independent Providers, Provider Organizations, and
General Business Providers.

(a) Sanction(s) may be imposed on a provider when the Brokerage
determines that, at some point after the provider’s initial qualification and
authorization to provide supports purchased with support services funds,
the provider has:

(A) Been convicted of any crime that would have resulted in an unac-
ceptable criminal history check upon hiring or authorization of service;

(B) Been convicted of unlawfully manufacturing, distributing, pre-
scribing, or dispensing a controlled substance;

(C) Had his or her professional license suspended, revoked, or other-
wise limited, or surrendered his or her license;

(D) Failed to safely and adequately provide the services authorized;

(E) Had an allegation of abuse or neglect substantiated against him or
her;

(F) Failed to cooperate with any Department or Brokerage investiga-
tion, or grant access to or furnish, as requested, records or documentation;

(G) Billed excessive or fraudulent charges or been convicted of fraud,;

(H) Made false statement concerning conviction of crime or substan-
tiation of abuse;

(I) Falsified required documentation;

(J) Not adhered to the provisions of OAR 411-340-0130(8) or 411-
340-0140; or

(K) Been suspended or terminated as a provider by another agency
within the Department.

(b) The following sanctions may be imposed on a provider:

(A) The provider may no longer be paid with support services funds;

(B) The provider may not be allowed to provide services for a speci-
fied length of time or until specified conditions for reinstatement are met
and approved by the Brokerage or Department, as applicable; or

(C) The Brokerage may withhold payments to the provider.

(c) If the Brokerage makes a decision to sanction a provider, the
Brokerage must notify the provider by mail of the intent to sanction. The
provider may appeal this action within 30 days of the date of the notice. The
provider must appeal this action separately from any appeal of audit find-
ings and overpayments.

(d) A provider of Medicaid services may appeal a sanction by request-
ing an administrative review by the Administrator of the Department or
designee.

(e) For an appeal regarding provision of Medicaid services to be
valid, written notice of the appeal must be received by the Department
within 30 days of the date the sanction notice was mailed to the provider.
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(f) At the discretion of the Department, providers who have previous-
ly been terminated or suspended by any Department agency may not be

authorized as providers of Medicaid services.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; MHD 4-2003(Temp); f. & cert. ef. 7-1-03 thru 12-27-03; Renumbered
from 309-041-1870, SPD 22-2003, f. 12-22-03, cert. ef. 12-28-03; SPD 10-2004(Temp), f. &
cert. ef. 4-30-04 thru 10-25-04; SPD 32-2004, f. & cert. ef. 10-25-04; SPD 38-2004(Temp),
f. 12-30-04, cert. ef. 1-1-05 thru 6-30-05; SPD 8-2005, f. & cert. ef. 6-23-05; SPD 17-2006,
f. 4-26-06, cert. ef. 5-1-06

411-340-0140
Using Support Services Funds for Certain Purchases Is Prohibited

Support Service funds must not be used to pay for:

(1) Services, materials, or activities that are illegal;

(2) Services or activities that are carried out in a manner that consti-
tutes abuse as defined in OAR 411-340-0020(1);

(3) Services from persons who engage in verbal mistreatment and
subject an individual to the use of derogatory names, phrases, profanity,
ridicule, harassment, coercion or intimidation by threatening injury or with-
holding of services or supports;

(4) Services that restrict an individual’s freedom of movement by
seclusion in a locked room under any condition;

(5) Materials or equipment that have been determined unsafe for the
general public by recognized consumer safety agencies;

(6) Individual or family vehicles;

(7) Health and medical costs that the general public normally must pay,
including: medications; health insurance co-payments; dental treatments and
appliances; medical treatments; dietary supplements including, but not lim-
ited to, vitamins and experimental herbal and dietary treatments; treatment
supplies not related to nutrition, incontinence, or infection control;

(8) Ambulance services;

(9) Legal fees;

(10) Vacation costs for transportation, food, shelter, and entertainment
that would normally be incurred by anyone on vacation, regardless of dis-
ability, and are not strictly required by the individual’s need for personal
assistance in all home and community settings;

(11) Individual care, training, or supervision that has not been
arranged according to applicable state and federal wage and hour regula-
tions;

(12) Services, activities, materials, or equipment that are not neces-
sary or cost-effective, do not meet the definition of support as defined in
OAR 411-340-0020(69), or do not meet the definition of social benefits as
defined in OAR 411-340-0020(64);

(13) Educational services for school-age individuals over the age 18,
including professional instruction, formal training and tutoring in commu-
nication, socialization, and academic skills, and post-secondary education-
al services such as those provided through two- or four-year colleges for
individuals of all ages;

(14) Services, activities, materials, or equipment that can be obtained
by the individual or family through other available means such as private
or public insurance, or other governmental or public services;

(15) Unless under certain conditions and limits specified in rate-set-
ting guidelines published by the Department, employee wages or contrac-
tor charges for time or services when the individual is not present or avail-
able to receive services, including but not limited to employee paid time
off, hourly “no show” charge, and contractor travel and preparation hours;

(16) Services or activities for which the Legislative or Executive
Branch of Oregon government has prohibited use of public funds;

(17) Services when there is sufficient evidence to believe that the
individual or individual’s representative has engaged in fraud or misrepre-
sentation, failed to use resources as agreed upon in the ISP, refused to
accept or delegate record keeping required to use Support Service
Brokerage resources, or otherwise knowingly misused public funds associ-
ated with Brokerage services; or

(18) Services that, in the opinion of the individual’s Personal Agent,
are characterized by failure to act or neglect that leads to or is in imminent
danger of causing physical injury, through negligent omission, treatment, or
maltreatment of an adult, including but not limited to the failure to provide
an adult with adequate food, clothing, shelter, medical care, supervision, or
through condoning or permitting abuse of an adult by any other person.
However, no person may be deemed neglected for the sole reason that he
or she voluntarily relies on treatment through prayer alone in lieu of med-

ical treatment.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
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Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; MHD 4-2003(Temp); f. & cert. ef. 7-1-03 thru 12-27-03; Renumbered
from 309-041-1880, SPD 22-2003, f. 12-22-03, cert. ef. 12-28-03; SPD 8-2005, f. & cert. ef.
6-23-05; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

411-340-0150
Standards for Support Services Brokerage Administration and
Operations

(1) Individual and family leadership. The Brokerage must develop
and implement procedures for incorporating the direction, guidance and
advice of individuals and family members of individuals in the administra-
tion of the organization.

(a) The Support Services Brokerage must establish and utilize a
Policy Oversight Group, of which the membership majority must be indi-
viduals with developmental disabilities and family members of individuals
with developmental disabilities.

(b) Brokerage procedures must be developed and implemented to
assure the policy oversight group has the maximum authority that may be
legally assigned or delegated over important program operational deci-
sions, including such areas as program policy development, program plan-
ning and goal setting, budgeting and resource allocation, selection of key
personnel, program evaluation and quality assurance, grievance or appeal
resolution.

(c) If the Policy Oversight Group is not also the governing body of the
Support Services Brokerage, then the Brokerage must develop and imple-
ment a written procedure that describes specific steps of appeal or remedi-
ation to resolve conflicts between the Policy Oversight Group and the gov-
erning body of the Brokerage.

(d) A Policy Oversight Group must develop and implement operating
policies and procedures.

(2) Full-Time Brokerage Director required. The Support Services
Brokerage must employ a full-time Director who is responsible for daily
Brokerage operations in compliance with these rules and has authority to
make budget, staffing, policy, and procedural decisions for the Brokerage.

(3) Director qualifications. In addition to general staff qualifications
of OAR 411-340-0070(1) through (2), the Brokerage Director must have a
minimum of a bachelor’s degree and two years experience, including super-
vision, in developmental disabilities, social services, mental health or a
related field; or six years of experience, including supervision, in the field
of developmental disabilities or a social service or mental health field.

(4) Fiscal Intermediary requirements:

(a) Individuals or entities providing fiscal intermediary services must:

(A) Demonstrate a practical understanding of laws, rules and condi-
tions that accompany the use of public resources;

(B) Develop and implement accounting systems that operate effec-
tively on a large scale as well as track individual budgets;

(C) Establish and meet the time lines for payments that meet individ-
uals’ needs;

(D) Develop and implement an effective payroll system, including
meeting payroll-related tax obligations;

(E) Generate service, management, and statistical information and
reports required by the Brokerage Director and Policy Oversight Group to
effectively manage the Brokerage and by individuals to effectively manage
supports;

(F) Maintain flexibility to adapt to changing circumstances of indi-
viduals; and

(G) Provide training and technical assistance to individuals as
required and specified in ISPs;

(b) Contractor and employee qualifications. The Support Brokerage
must obtain and maintain written evidence that:

(A) Contractors providing fiscal intermediary services have sufficient
education, training, or work experience to effectively and efficiently per-
form all required activities; and

(B) Employees providing fiscal intermediary services have sufficient
education, training, or work experience to effectively and efficiently per-
form all required activities prior to hire or that the Brokerage has provided
requisite education, training and experience.

(5) Personal Agent qualifications. Each Personal Agent must have:

(a) An undergraduate degree in a human services field and at least one
year experience in the area of developmental disabilities; or

(b) Five years of equivalent training and work experience related to
developmental disabilities; and

(c) Knowledge of the public service system for developmental dis-
ability services in Oregon.

(A) Alternative plan to meet qualifications. Persons who do not meet
the minimum qualifications set forth in 411-340-0150(5)(a) through (c)
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may perform those functions only with prior approval of a variance by the
Department. Prior to employment of an individual not meeting minimum
qualifications for Personal Agent, the Brokerage must submit a written
variance request to the Department. The request will include:

(i) An acceptable rationale for the need to employ an individual who
does not meet the qualifications; and

(ii) A proposed alternative plan for education and training to correct
the deficiencies;

(iii) The proposal must specify activities, timelines and responsibility
for costs incurred in completing the plan.

(B) A person who fails to complete a plan for education and training
to correct deficiencies may not fulfill the requirements for the qualifica-
tions.

(6) Separation of duties. When a CDDP operates a Brokerage:

(a) Support Specialist and Personal Agent activities, responsibilities,
and costs must be clearly separated and delineated in individual files, staff
job descriptions, and CDDP financial and service reports; and

(b) The individual’s Personal Agent must not also be the individual’s
Support Specialist.

(7) Personal Agent training. The Brokerage must provide or arrange
for Personal Agents to receive training needed to provide or arrange for
Brokerage services, including, but not limited to principles of self-determi-
nation, person-centered planning processes, identification and use of alter-
native support resources, fiscal intermediary functions, basic employer and
employee roles and responsibilities, developing new resources, major pub-
lic health and welfare benefits, constructing and adjusting individualized
support budgets, and assisting individuals to judge and improve quality of
personal supports.

(8) Individual record requirements. The Brokerage must maintain cur-
rent, up-to-date records for each individual served and must make these
records available on request for Department review. These records must
include, at minimum:

(a) Application and eligibility information received from the referring
CDDP;

(b) An easily-accessed summary of basic information, including indi-
vidual name, family name (if applicable), individual’s legal guardian or
conservator (if applicable), address, telephone number, date of entry into
the program, date of birth, sex, marital status, individual financial resource
information, and Plan Year anniversary date;

(c) Documents related to determining eligibility for Brokerage serv-
ices and the amount of support services funds available to the individual,
including Basic Supplement Criteria if applicable;

(d) Records related to receipt and disbursement of funds, including
expenditure authorizations, expenditure verification, copies of CPMS
expenditure reports, verification that providers meet requirements of OAR
411-340-0160 through 0180;

(e) Documentation, signed by the individual or individual’s legal rep-
resentative, that the individual or individual’s legal representative has been
informed of responsibilities associated with the use of support services
funds;

(f) Incident reports;

(g) Assessments used to determine supports required, preferences,
and resources;

(h) Individual Support Plan and reviews;

(i) Personal Agent correspondence and notes related to resource
development and plan outcomes; and

(j) Information about individual satisfaction with personal supports
and the Brokerage services.

(9) Special records requirements for Support Services fund expendi-
tures. The Brokerage must develop and implement written policies and pro-
cedures concerning use of support services funds. These policies and pro-
cedures must include, but may not be limited to:

(a) Minimum acceptable records of expenditures;

(A) Itemized invoices and receipts to record purchase of any single
item that costs $25.00 or more;

(B) A trip log indicating purpose, date, and total miles to verify vehi-
cle mileage reimbursement;

(C) Signed contracts and itemized invoices for any services purchased
from independent contractors and professionals; and

(D) Pay records, including timesheets signed by both employee and
employer, to record employee services.

(b) Procedures for confirming the receipt, and securing the use of,
specialized medical equipment and environmental accessibility adapta-
tions;
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(A) When equipment is obtained for the exclusive use of an individ-
ual, the Support Services Brokerage must record the purpose, final cost, and
date of receipt;

(B) The Brokerage must secure use of equipment or furnishings cost-
ing more than $500 through a written agreement between the Brokerage
and the individual or individual’s legal representative that specifies the time
period the item is to be available to the individual and the responsibilities
of all parties should the item be lost, damaged, or sold within that time peri-
od;

(C) The Brokerage must ensure that projects for environmental acces-
sibility adaptations involving renovation or new construction in an individ-
ual’s home costing $5000 or more per single instance or cumulatively over
several modifications:

(i) Are approved by the Department before work begins and before
final payment is made;

(ii) Are completed or supervised by a contractor licensed and bonded
in the State of Oregon; and

(iii) That steps are taken as prescribed by the Department for protec-
tion of the Department’s interest through liens or other legally available
means; and

(D) The Brokerage must obtain written authorization from the owner
of a rental structure before any environmental accessibility adaptations are
made to that structure.

(c) Return of purchased goods. Any goods purchased with support
services funds that are not used according to an ISP or according to an
agreement securing the State’s use may be immediately recovered. Failure
to furnish written documentation upon written request from the
Department, the Oregon Department of Justice Medicaid Fraud Centers for
Medicare and Medicaid Services or their authorized representatives imme-
diately or within timeframes specified in the written request may be
deemed reason to recover payments or deny further assistance.

(10) Quality Assurance:

(a) The Brokerage Policy Oversight Group must develop a Quality
Assurance Plan and review this plan at least twice a year. The plan must
include a written statement of values, organizational outcomes, activities,
and measures of progress that:

(A) Uses information from a broad range of consumer, advocate, pro-
fessional and other sources to determine community support needs and
preferences;

(B) Involves individuals in ongoing evaluation of the quality of their
personal supports; and

(C) Monitors:

(i) Customer satisfaction with the services of the Brokerage and with
individual plans in areas such as individual access to supports, sustaining
important personal relationships, flexible and unique support strategies,
individual choice and control over supports, responsiveness of the
Brokerage to changing needs and preferences of individuals; and

(ii) Service outcomes in areas such as achievement of personal goals
and effective use of resources.

(b) The Brokerage must participate in statewide evaluation, quality
assurance, and regulation activities as directed by the Department.

(11) Brokerage referral to affiliated entities:

(a) When a Brokerage is part of, or otherwise directly affiliated with,
an entity that also provides services an individual may purchase with pri-
vate or support services funds, Brokerage staff must not refer, recommend
or otherwise support the individual to utilize this entity to provide services
unless:

(A) The Brokerage conducts a review of provider options that demon-
strates that the entity’s services will be cost-effective and best-suited to pro-
vide those services determined by the individual to be the most effective
and desirable for meeting needs and circumstances represented in the ISP;
and

(B) The entity is freely selected by the individual and is the clear
choice by the individual among all available alternatives.

(b) The Brokerage must develop and implement a policy that address-
es individual selection of an entity of which the Brokerage is a part or oth-
erwise directly affiliated to provide services purchased with private or sup-
port services funds. This policy must address, at minimum:

(A) Disclosure of the relationship between the Brokerage and the
potential service provider;

(B) Provision of information about all other potential service
providers to the individual without bias;

(C) A process for arriving at the option for selecting the service
provider;
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(D) Verification of the fact that the service providers were freely cho-
sen among all alternatives;

(E) Collection and review of data on services, purchased by an indi-
vidual enrolled in the Brokerage, by an entity of which the Brokerage is a
part or otherwise directly affiliated; and

(F) Training of Personal Agents and individuals in issues related to
selection of service providers.

(12) General operating policies and practices. The Support Services
Brokerage must develop and implement such written statements of policy
and procedure in addition to those specifically required by this rule as are
necessary and useful to enable the agency to accomplish its objectives and
to meet the requirements of these rules and other applicable standards and

rules.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; MHD 4-2003(Temp); f. & cert. ef. 7-1-03 thru 12-27-03; Renumbered
from 309-041-1890, SPD 22-2003, f. 12-22-03, cert. ef. 12-28-03; SPD 32-2004, f. & cert.
ef. 10-25-04; SPD 8-2005, f. & cert. ef. 6-23-05; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

411-340-0160
Standards for Independent Providers Paid with Support Services
Funds

(1) General independent provider qualifications. Each independent
provider who is paid as a contractor, a self-employed person, or an employ-
ee of the individual or individual’s legal representative to provide home-
maker, respite, habilitation, transportation, chore, family training, occupa-
tional therapy, physical therapy, speech and language, dietician, or special-
ized supports must:

(a) Be at least 18 years of age;

(b) Have approval to work based on current Department policy and
procedures for review of criminal history;

(c) Be legally eligible to work in the United States;

(d) Not be a spouse of the individual;

(e) Demonstrate by background, education, references, skills, and
abilities that he or she is capable of safely and adequately performing the
tasks specified on the ISP, with such demonstration confirmed in writing by
the individual or individual’s legal representative and including:

(A) Ability and sufficient education to follow oral and written instruc-
tions and keep any records required;

(B) Responsibility, maturity, and reputable character exercising sound
judgment;

(C) Ability to communicate with the individual; and

(D) Training of a nature and type sufficient to ensure that the provider
has knowledge of emergency procedures specific to the individual being
cared for;

(f) Hold current, valid, and unrestricted appropriate professional
license or certification where care and supervision requires specific profes-
sional education, training and skill;

(g) Understand requirements of maintaining confidentiality and safe-
guarding individual information;

(h) Not be on the current Centers for Medicare and Medicaid Services
list of excluded or debarred providers; and

(i) If providing transportation, have a valid driver’s license and proof
of insurance, as well as other license or certification that may be required
under state and local law depending on the nature and scope of the trans-
portation service.

(2) Behavior consultants providing specialized supports must:

(a) Have education, skills, and abilities necessary to provide behavior
consultation services, including knowledge and experience in developing
plans based on positive behavioral theory and practice;

(b) Have received at least two days of training in the Oregon
Intervention Services behavior intervention system, and have a current cer-
tificate; and

(c) Submit a resume to the brokerage indicating at least one of the fol-
lowing:

(A) A bachelor’s degree in Special Education, Psychology, Speech
and Communication, Occupational Therapy, Recreation, Art or Music
Therapy, or a behavioral science field and at least one year of experience
with people with developmental disabilities who present difficult or dan-
gerous behaviors; or

(B) Three years experience with people with developmental disabili-
ties who present difficult or dangerous behaviors and at least one year of that
experience must include providing the services of a behavior consultant.

(3) Social or sexual consultants providing specialized supports must:

(a) Have the education, skills, and abilities necessary to provide social
or sexual consultation services; and
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(b) Submit a resume to the Brokerage indicating at least one of the
following:

(A) A bachelor’s degree in Special Education, Psychology, Social
Work, Counseling or other behavioral science field and at least one year of
experience with people with developmental disabilities; or

(B) Three years experience with people with developmental disabili-
ties who present social or sexual issues and at least one year of that experi-
ence must include providing the services of a social or sexual consultant.

(4) Nursing consultants providing specialized supports must:

(a) Have a current Oregon nursing license; and

(b) Submit a resume to the Brokerage indicating the education, skills,
and abilities necessary to provide nursing services in accordance with state
law, including at least one year of experience with people with develop-
mental disabilities.

(5) Environmental modification consultants must be licensed general
contractors and have experience evaluating homes, assessing the needs of
the individual and developing cost-effective plans that will make the home
safe and accessible for the individual.

(6) Environmental accessibility adaptation providers must be building
contractors licensed as applicable under either OAR chapter 812,
Construction Contractor’s Board, or OAR chapter 808, Landscape
Contractors Board.

(7) Providers of family training must be:

(a) Psychologists licensed under ORS 675.030;

(b) Social workers licensed under ORS 675.530;

(¢) Counselors licensed under ORS 675.715; or

(d) Medical professionals licensed under ORS 677.100.

(8) Dieticians providing specialized diets must be licensed according

to ORS 691.415 through 691.465.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; Renumbered from 309-041-1900, SPD 22-2003, f. 12-22-03, cert. ef. 12-
28-03; SPD 8-2005, f. & cert. ef. 6-23-05; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

411-340-0170
Standards for Provider Organizations Paid with Support Services
Funds

(1) Provider Organizations with current license or certification. A
provider organization’s license under OAR chapter 411, division 325 for
24-Hour Residential Programs or OAR chapter 411, division 360 for Adult
Foster Homes or certified under OAR chapter 411, division 345,
Employment and Alternative to Employment Services, or OAR 309-041-
0550 through 309-041-0830, Supported Living Services, may not
require additional certification as an organization to provide respite, sup-
ported employment, community living, community inclusion, or emergent
services.

(a) Current license or certification may be considered sufficient
demonstration of ability to:

(A) Recruit, hire, supervise, and train qualified staff;

(B) Provide services according to Individual Support Plans; and

(C) Develop and implement operating policies and procedures
required for managing an organization and delivering services, including
provisions for safeguarding individuals receiving services.

(b) Provider organizations must assure that all individuals directed by
the provider organization as employees, contractors, or volunteers to pro-
vide services paid for with support services funds meet standards for qual-
ification of independent providers outlined in OAR 411-340-0160.

(c) Provider Organizations developing new sites, owned or leased by
the Provider Organization, that are not reviewed as a condition of the cur-
rent license or certification and where individuals are regularly present and
receiving services purchased with support services funds, must meet the
conditions of OAR 411-340-0170(2)(f) in each such site.

(2) Provider Organizations requiring certification under OAR chapter
411, division 340. A Provider Organization without current license under
OAR chapter 411, division 325 for 24-Hour Residential Programs or OAR
chapter 411, division 360 for Adult Foster Homes or current certification
under OAR chapter 411, division 345, Employment and Alternative to
Employment, or OAR 309-041-0550 through 309-041-0830, Support
Living Services, must be certified as a provider organization according to
these rules prior to selection for providing services listed in OAR 411-340-
0130(6)(a) through (p) and paid for with support services funds.

(a) Basic policies and procedures required. The provider organization
must develop and implement policies and procedures required for adminis-
tration and operation in compliance with these rules, including, but not lim-
ited to:
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(A) Policies and procedures required in OAR 411-340-0040 through
411-340-0090 related to abuse and unusual incidents, inspections and
investigations, grievances and appeals, personnel policies and practices,
records, and variances.

(B) Individual rights. The program must have and implement written
policies and procedures that:

(i) Provide for individual participation in selection, training, and eval-
uation of staff assigned to provide the individual’s services;

(i) Protect individuals during hours of service from financial
exploitation that may include, but is not limited to: staff borrowing from or
loaning money to individuals; witnessing wills in which the staff or
provider organization is beneficiary; or adding the staff member or provider
organization name to the individual’s bank account(s) or other personal
property without approval of the individual or individual’s legal represen-
tative; and

(C) Policies and procedures appropriate to scope of service, including
but not limited to those required to meet minimum standards set forth in
OAR 411-340-0170(2)(f) through (k) and consistent with written service
agreements for individuals currently receiving services.

(b) Written service agreement. The provider organization must devel-
op a written service agreement with the individual or individual’s legal rep-
resentative and must deliver services according to that agreement. The writ-
ten service agreement must be consistent with the individual’s ISP and must
describe at minimum:

(A) Type of service to be provided;

(B) Hours, rates, location of services, and expected outcomes of serv-
ices; and

(C) Any specific individual health, safety and emergency procedures
that may be required, including action to be taken if an individual is unable
to provide for his or her own safety and is missing while in the community
under the care of the provider agency.

(c) Individual Records. The program must maintain a current record
for each individual receiving services. The record must include:

(A) The individual’s name, current home address, and home phone
number;

(B) Current written service agreement, signed and dated by the indi-
vidual or individual’s legal representative;

(C) Contact information for the legal representative and any other
persons designated by the individual or individual’s representative to be
contacted in case of incident or emergency;

(D) Contact information for the Support Services Brokerage assisting
the individual to obtain services; and

(E) Records of service provided, including type of services, dates,
hours, and personnel involved.

(d) Staff, contractors, or volunteers who provide services to individu-
als must meet independent provider qualifications in OAR 411-340-0160.
Additionally, those staff, contractors or volunteers must have:

(A) Current CPR and first aid certification, obtained from a recog-
nized training agency prior to working alone with an individual; and

(B) Written documentation of a TB test within two weeks of being
engaged by the provider organization to provide services.

(e) General training requirements. The provider organization must
ensure that employees, contractors, and volunteers receive training appro-
priate to scope of the provider organization’s services.

(f) Additional standards for services provided in provider organiza-
tion owned or leased site. Provider organizations that own or lease sites,
provide services to individuals at those sites, and regularly have individu-
als present and receiving services at those sites must meet the following
minimum requirements:

(A) Written Plan. A written emergency plan must be developed and
implemented and must include instructions for staff and volunteers in the
event of fire, explosion, accident, or other emergency including evacuation
of individuals served.

(B) Posting of emergency information.

(i) The telephone numbers of the local fire, police department and
ambulance service, or “911” service where available, must be posted by
designated telephone(s); and

(ii) The telephone numbers of the Provider Organization Director, and
other persons to be contacted in case of emergency must be posted by des-
ignated telephone(s).

(C) Quarterly safety review. A documented safety review must be
conducted quarterly to ensure that the service site is free of hazards. These
reports must be kept in a central location by the Provider Organization for
three years.
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(D) Emergency evacuations. The support agency must train all indi-
viduals when they begin attending the service site to leave the site in
response to an alarm or other emergency signal and to cooperate with assis-
tance to exit the site.

(i) Each support agency must conduct an unannounced evacuation
drill each month when individuals are present.

(ii) Exit routes must vary based on the location of a simulated fire.

(iii) Any individual failing to evacuate the service site unassisted
within the established time limits set by the local fire authority for the site
must be provided specialized training or support in evacuation procedures.

(iv) Written documentation must be made at the time of the drill and
kept by the support agency for at least two years following the drill. It must
include:

(I) The date and time of the drill;

(IT) The location of the simulated fire;

(IIT) The last names of all individuals and staff present at the time of
the drill;

(IV) The amount of time required by each individual to evacuate if the
individual needs more than the established time limit; and

(V) The signature of the staff conducting the drill.

(v) In sites providing services to individuals who are medically frag-
ile or have severe physical limitations, requirements of evacuation drill
conduct may be modified. The modified plan must:

(I) Be developed with the local fire authority, the individual or indi-
vidual’s legal representative, and the provider organization director; and

(II) Be presented as a variance request per OAR 411-340-0090.

(E) Adaptations required for sensory or physically impaired. The sup-
port agency must provide necessary adaptations to ensure fire safety for
sensory and physically impaired individuals.

(F) Health and safety inspections. The provider organization must
assure that at least once every three years health and safety inspection(s) are
conducted.

(i) The inspection(s) must cover all areas and buildings where servic-
es are delivered to individuals, administrative offices and storage areas.

(i) The inspection(s) must be performed by: the Oregon Occupational
Safety and Health Department; the service’s worker’s compensation insur-
ance carrier; or an appropriate expert such as a licensed safety engineer or
consultant as approved by the Department; and the Oregon Health
Department, when necessary.

(iii) The inspection(s) must cover:

(I) Hazardous material handling and storage;

(II) Machinery and equipment used by the service;

(IIT) Safety equipment;

(IV) Physical environment; and

(V) Food handling, when necessary.

(iv) The documented results of the inspection, including recommend-
ed modifications or changes, and documentation of any resulting action
taken must be kept by the provider for five years.

(G) Fire and Life Safety Inspections for Owned, Leased, or Rented
Buildings and Property. The service provider must ensure that each service
site has received initial fire and life safety inspections performed by the
local fire authority or a Deputy State Fire Marshal. The documented results
of the inspection, including documentation of recommended modifications
or changes and documentation of any resulting action taken, must be kept
by the provider for five years.

(H) Staffing requirements.

(i) Direct service staff must be present in sufficient number to meet
health, safety, and service needs specified in the individual written agree-
ments of the individuals present.

(i1) When individuals are present, staff must have the following min-
imum skills and training:

(I) At least one staff member on duty with CPR certification at all
times;

(I) At least one staff member on duty with current First Aid certifi-
cation at all times;

(IIT) At least one staff member on duty with training to meet other
specific medical need(s) identified in the individual service agreement; and

(IV) At least one staff member on duty with training to meet other
specific behavior intervention need(s) as identified in individual service
agreements.

(g) Additional standards for assisting individuals with health and
medical needs. Provider organizations providing services to individuals
that involve assistance with meeting health and medical needs must:

(A) Develop and implement written policies and procedures address-
ing: emergency medical intervention; treatment and documentation of ill-
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ness and health care concerns; administering, storing and disposing of pre-
scription and non-prescription drugs including self administration, emer-
gency medical procedures including the handling of bodily fluids, and con-
fidentiality of medical records;

(B) Maintain a current written record for each individual receiving
assistance with meeting health and medical needs that includes: health sta-
tus; changes in health status observed during hours of service; any remedi-
al and corrective action required and when such actions were taken if
occurring during hours of service; and a description of any restrictions on
activities due to medical limitations;

(C) If providing medication administration when the individual is
unable to self-administer medications and there is no other responsible per-
son present who can lawfully direct administration of medications, the
provider organization must:

(i) Have a written order or copy of the written order, signed by a
physician or physician designee, before any medication, prescription or
non-prescription, is administered;

(i1) Administer medications per written orders;

(iii) Administer medications from containers labeled as specified per
physician written order;

(iv) Keep medications secure and unavailable to any other individual
and stored as prescribed;

(v) Record administration on an individualized Medication
Administration Record (MAR), including treatments and PRN, or “as need-
ed”, orders; and

(vi) Not administer unused, discontinued, outdated, or recalled drugs.

(D) If required to maintain a Medication Administration Record, the
MAR must include:

(i) The name of the individual;

(ii) The brand name or generic name of the medication, including the
prescribed dosage and frequency of administration as contained on physi-
cian order and medication;

(iii) Times and dates the administration or self-administration of the
medication occurs;

(iv) The signature of the staff administering the medication or moni-
toring the self-administration of the medication;

(v) Method of administration;

(vi) Documentation of any known allergies or adverse reactions to a
medication;

(vii) Documentation and an explanation of why a PRN, or “as need-
ed”, medication was administered and the results of such administration;
and

(viii) An explanation of any medication administration irregularity
with documentation of administrative review by the provider organization
director or designee.

(E) Safeguards to prevent adverse medications reactions must be uti-
lized that include:

(i) Maintaining information about the effects and side-effects of med-
ications the agency has agreed to administer;

(i) Communicating any concerns regarding any medication usage,
effectiveness or effects to the individual, individual’s designee, or individ-
ual’s legal representative; and

(iii) Prohibiting the use of one individual’s medications by another. A
record of visits to medical professionals, consultants or therapists if facili-
tated or provided by the service.

(h) Additional standards for providing transportation. Provider organ-
izations that own or operate vehicles that transport individuals must:

(A) Maintain the vehicles in safe operating condition;

(B) Comply with Department of Motor Vehicles laws;

(C) Maintain insurance coverage on the vehicles and all authorized
drivers;

(D) Carry in vehicles a fire extinguisher and first aid kit; and

(E) Assign drivers who meet applicable Department of Motor
Vehicles requirements to operate vehicles that transport individuals.

(i) Additional standards for assisting an individual to manage person-
al funds. If assisting with management of funds, the provider organization
must have and implement written policies and procedures related to the
oversight of the individual’s financial resources that include:

(A) Procedures that prohibit inappropriately expending an individ-
ual’s personal funds, theft of an individual’s personal funds, using an indi-
vidual’s funds for staff’s own benefit, commingling an individual’s person-
al funds with program or another individual’s funds, or the program becom-
ing an individual’s guardian or conservator; and

(B) The program’s reimbursement to the individual of any funds that
are missing due to theft or mismanagement on the part of any staff of the

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

program, or of any funds within the custody of the program that are miss-
ing. Such reimbursement must be made within 10 working days of the ver-
ification that funds are missing.

(j) Additional standards for assisting individuals to manage difficult
behavior.

(A) Written policy. The provider organization must have and imple-
ment a written policy concerning behavior intervention procedures. The
provider organization must inform the individual and individual’s legal rep-
resentative of the behavior intervention policy and procedures prior to
finalizing the written service agreement.

(B) Any intervention to alter an individual’s behavior must be based
on positive behavioral theory and practice as defined by OAR 411-340-
0020(52) and must be:

(i) Approved in writing by the individual or the individual’s legal rep-
resentative;

(ii) Described in detail in the individual’s record.

(C) Psychotropic medications and medications for behavior must be:

(i) Prescribed by physician through a written order; and

(ii) Monitored by the prescribing physician for desired responses and
adverse consequences.

(k) Additional standards for supports that involve restraints.

(A) The provider organization must only employ physical restraint:

(i) As part of an ISP that meets OAR 411-340-0020(38);

(ii) As an emergency measure, but only if absolutely necessary to pro-
tect the individual or others from immediate injury; or

(iii) As a health-related protection prescribed by a physician, but only
if necessary for individual protection during the time that a medical condi-
tion exists.

(B) Staff training. Provider organization staff members who need to
apply restraint under an individual’s service agreement must be trained by
a Department-approved trainer and documentation of the training must be
maintained in his or her personnel file.

(C) Physical restraints in emergency situations. Physical restraints in
emergency situations must:

(i) Be only used until the individual is no longer a threat to self or oth-
ers;

(i) Be authorized by the agency provider director or designee, or indi-
vidual’s physician;

(iii) Be authorized within one hour of application of restraint;

(iv) Result in the immediate notification of the individual’s designee
or legal representative; and

(v) Prompt a review of the written service agreement, initiated by the
agency provider, if used more than three times in a six month period.

(D) Physical restraint must be designed to avoid physical injury to the
individual or others, and to minimize physical and psychological discom-
fort.

(E) Incident report. All use of physical restraint must be documented
and reported according to procedures described in OAR 411-340-0040. The
report must include:

(i) The name of the individual to whom the restraint is applied;

(ii) The date, type and length of time, of restraint application;

(iii) The name and position of the person authorizing the use of the
restraint;

(iv) The name of the staff member(s) applying the restraint; and

(v) Description of the incident.

Stat. Auth.: ORS 409.050 & 410.070

Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348

Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; MHD 4-2003(Temp); f. & cert. ef. 7-1-03 thru 12-27-03; Renumbered
from 309-041-1910, SPD 22-2003, f. 12-22-03, cert. ef. 12-28-03; SPD 8-2005, f. & cert. ef.
6-23-05; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

411-340-0180
Standards for General Business Providers

(1) General Business Providers providing services to individuals and
paid with support services funds must hold any current license appropriate
to function required by the State of Oregon or federal law or regulation,
including but not limited to:

(a) A license under ORS 443.015 for a home health agency;

(b) A license under ORS 443.315 for an in-home care agency;

(c) A current license and bond as a building contractor as required by
either OAR chapter 812, Construction Contractor’s Board or OAR chapter
808, Landscape Contractors, as applicable, for a provider of environmental
accessibility adaptations;

(d) Public transportation providers must be regulated according to
established standards and private transportation providers must have busi-
ness license and drivers licensed to drive in Oregon;
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(e) Current retail business license for vendors and medical supply
companies providing specialized medical equipment and supplies, includ-
ing enrollment as Medicaid providers through the Oregon Office of
Medical Assistance Program if vending medical equipment;

(f) A current business license for providers of personal emergency
response systems; and

(g) Retail business licenses for vendors and supply companies pro-
viding specialized diets.

(2) Services provided and paid for with support services funds must
be limited to those within the scope of the general business provider’s

license.
Stat. Auth.: ORS 409.050 & 410.070
Stats. Implemented: ORS 430.610 - 430.670, 427.005 - 427.007 & 417.340 - 417.348
Hist.: MHD 9-2001(Temp), f. 8-30-01, cert. ef. 9-1-01 thru 2-27-02; MHD 5-2002, f. 2-26-
02 cert. ef. 2-27-02; Renumbered from 309-041-1920, SPD 22-2003, . 12-22-03, cert. ef. 12-
28-03; SPD 17-2006, f. 4-26-06, cert. ef. 5-1-06

ecccccccoe

Rule Caption: DHS Seniors and People with Disabilities
Rulemaking procedures for Chapter 411.

Adm. Order No.: SPD 18-2006

Filed with Sec. of State: 5-12-2006

Certified to be Effective: 6-1-06

Notice Publication Date: 4-1-06

Rules Amended: 411-001-0010, 411-001-0100, 411-001-0110, 411-
001-0120

Rules Repealed: 411-001-0000

Subject: Department of Human Services (DHS) Seniors and People
with Disabilities (SPD) will amend rule 411-001-0010 to remove ref-
erences to adoption of rulemaking rules and to update the adoption
of Attorney General Model rules and repeal rule 411-001-0000 con-
cerning Notices of Proposed Rulemaking. DHS SPD services in
Chapter 411 will be following the department-wide rules on rule-
making adopted in OAR 407-001-0000 and 407-001-0005. DHS
SPD will amend rules 411-001-0100, 411-001-0110, and 411-001-
0120 to update outdated program references.

Rules Coordinator: Lisa Richards—(503) 945-6398

411-001-0010
Administrative Rulemaking

Seniors and People with Disabilities adopts as its rule of procedure
relating to rulemaking under the Administrative Procedure Act, the follow-
ing Attorney General’s Model Rules of Procedure, effective January 1,
2006:

(1) All rules in OAR chapter 137, division 001 “Model Rules for
Rulemaking”

(2) All rules in OAR chapter 137, division 002 “Model Rules for
Agency Declaratory Rulings”;

(3) All rules in OAR chapter 137, division 003 “Model Rules of
Procedure for Contested Cases”; and

(4) All rules in OAR chapter 137, division 004 “Miscellaneous,

Orders in Other than Contested Cases”.
Stat. Auth.: ORS 183.341
Stats. Implemented: ORS 183.325 - 183.410
Hist.: SSD 1-1981(Temp), f. & ef. 10-1-81; SSD 2-1982, f. & ef. 4-1-82; SSD 23-1990, f. &
cert. ef. 11-13-90; SSD 2-1991, f. & cert. ef. 1-11-91; SPD 18-2006, f. 5-12-06, cert. ef. 6-1-
06

411-001-0100
Purpose

(1) The purpose of these rules is to establish procedures for the oper-
ation of the Medicaid Long Term Care Quality and Reimbursement
Advisory Council.

(2) The Medicaid Long Term Care Quality and Reimbursement
Advisory Council was established by the 1995 Legislative Assembly and is
directed to advise the, Department of Human Services, Seniors and People
with Disabilities on changes or modifications to the Medicaid reimburse-
ment system and the adverse and positive effects of the changes or modifi-
cations on the quality of long term care and community-based care servic-
es. The Council consists of twelve stakeholders (consumers, advocates and
providers) appointed by the Governor, the President of the Senate and the
Speaker of the House.

(3) When a proposed change or modification has an estimated fiscal
impact of more than $100,000, the Department is directed to submit the
proposed change or modification along with the Council’s written recom-
mendation to the Legislative Assembly, when in session, or the Emergency
Board for approval prior to implementation.
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Stat. Auth.: ORS 410.070
Stats. Implemented: ORS 410.550 - 410.455
Hist.: SSD 7-1996, f. 8-30-96, cert. ef. 9-1-96; SPD 18-2006, f. 5-12-06, cert. ef. 6-1-06

411-001-0110
Definitions

(1) “Council” means the Medicaid Long Term Care Quality and
Reimbursement Advisory Council.

(2) “Department” means the Department of Human Services, Seniors
and People with Disabilities.

Stat. Auth.: ORS 410.070

Stats. Implemented: ORS 410.550 - 410.455
Hist.: SSD 7-1996, f. 8-30-96, cert. ef. 9-1-96; SPD 18-2006, f. 5-12-06, cert. ef. 6-1-06

411-001-0120
Council Operation

(1) Within 60 calendar days after receipt from the Department of any
proposed change or modification to the Oregon Medicaid reimbursement
system for long term care and community-based care services, the
Medicaid Long Term Care Quality and Reimbursement Advisory Council
(Council) will issue a written advisory recommendation to the Department.
The 60-day period will begin the day following delivery to the chairperson
of the Council if a proposed change or modification is faxed, hand-deliv-
ered or e-mailed. Otherwise, the 60-day period will begin the third day after
the date of mailing first class.

(2) A written advisory recommendation issued by the Council will
state:

(a) Whether the Council supports or opposes the proposed change or
modification;

(b) Whether the Council concludes that the proposed change or mod-
ification will have an adverse or positive effect on the quality of long term
care and community-based care services provided under the Oregon
Medicaid program; and

(c) The basis for its recommendation including:

(A) The reason(s) for its position;

(B) A list of the principal documents, reports or studies, if any, relied
upon in considering the proposed change or modification; and

(C) Other information deemed appropriate by the Council.

(3) Timeline for written recommendation.

(a) Notwithstanding section (1) of this rule, the Department may
shorten the time within which the Council must issue a written recommen-
dation if the Department decides to adopt a proposed change or modifica-
tion by temporary rule and if the Department prepares a written statement
in which it:

(A) Finds that its failure to make proposed changes or modifications
promptly is likely to result in serious prejudice to the public interest or to
the interests of clients of the Department, providers of long term care or
community-based care services, or other affected parties;

(B) Specifies reasons why the agency’s failure to act promptly is like-
ly to result in serious prejudice to those interests;

(C) States the need for the proposed change or modification and how
the change or modification is intended to meet the need;

(D) Lists the principal documents, reports, or studies, if any, prepared
or relied upon by the Division in evaluating the need for the proposed
change or modification; and

(E) If the proposed change or modification is to be made by adminis-
trative rule, cites the legal authority relied upon and bearing upon the adop-
tion, amendment, or suspension of the rule;

(b) However, the Department may not shorten the time for written
recommendation to less than five business days.

(4) If the Department intends to adopt an administrative rule that
directly or indirectly proposes a change or modification to the Oregon
Medicaid reimbursement system, the Department may not proceed with
notice requirements provided for in ORS 183.335 until it has received the
Council’s written recommendation or the time permitted to the Council for

issuance of a written recommendation has passed, whichever occurs first.
Stat. Auth.: ORS 410.070
Stats. Implemented: ORS 410.550 - 410.555
Hist.: SSD 7-1996, f. 8-30-96, cert. ef. 9-1-96; SPD 18-2006, f. 5-12-06, cert. ef. 6-1-06

Department of Human Services,
Vocational Rehabilitation Services
Chapter 582

Rule Caption: Adoption of the 2006 Attorney General Model Rules
by the Office of Vocational Rehabilitation.
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Adm. Order No.: VRS 1-2006

Filed with Sec. of State: 5-11-2006

Certified to be Effective: 5-11-06

Notice Publication Date: 4-1-06

Rules Amended: 582-001-0005

Rules Repealed: 582-001-0001

Subject: The Department of Human Services (DHS) Oftice of Voca-
tional Rehabilitation (OVRS) amended rule 582-001-0005 to
remove references to adoption of rulemaking and to update the adop-
tion of Attorney General Model rules and repealed 582-001-0001
concerning the Notices of Proposed Rulemaking. DHS OVRS will
follow the department wide rule on this topic adopted in OAR 407-
001-0005. All persons, organizations or publication formerly refer-
enced in this rule have been placed on the interested parties list in
rule OAR 407-001-0005.

Rules Coordinator: Robert Trachtenberg—(503) 945-6734

582-001-0005
General Procedures

Department of Human Services, Vocational Rehabilitation Services,
Chapter 582, will comply with OAR 407-001-0000 and 407-001-0005 for

Notices of rulemaking.
Stat. Auth.: ORS 344.530(2)
Stats. Implemented: ORS 183.335, 183.341 & 344.530(2)
Hist.: VRD 14, f. 10-30-73, ef. 11-25-73; VRD 25, f. & ef. 9-29-76; VRD 4-1978, f. 3-14-
78, ef. 3-15-78; VRD 1-1980, f. & ef. 2-25-80; VRD 6-1981, f. & ef. 12-8-81; VRD 1-1990,
f. & cert. ef. 11-26-90; VRD 2-1993, f. & cert. ef. 9-15-93; VRD 5-1997, f. & cert. ef. 11-21-
97; VRS 5-2004, f. & cert. ef. 8-5-04; VRS 1-2006, f. & cert. ef. 5-11-06

Department of Justice
Chapter 137

Rule Caption: Establishes fees related to application for approval/
amendment of nonprofit hospital conversion order.

Adm. Order No.: DOJ 4-2006

Filed with Sec. of State: 5-5-2006

Certified to be Effective: 5-5-06

Notice Publication Date: 4-1-06

Rules Adopted: 137-015-0005, 137-015-0010

Subject: ORS 65.800 et seq. requires the parties involved in the con-
version of a nonprofit hospital to apply to the Attorney General for
approval of the transaction. ORS 65.813(3) provides that the Attor-
ney General may impose, by administrative rule, an application fee
to cover the costs of reviewing and evaluating the proposed trans-
action.

Rules Coordinator: Carol Riches—(503) 947-4700

137-015-0005
Transfer of Nonprofit Hospital Assets

The party to whom a hospital transfer is to be made, as described in
ORS 65.803(1), shall pay to the Attorney General an application fee, which
shall accompany the application, for costs in reviewing and evaluating the
proposed transaction. No application shall be considered by the Attorney
General until the appropriate fee is received. The amount of the fee shall be
calculated as described in paragraphs (1) and (2).

(1) For each of the following types of transactions the fee shall be:

(a) For a transfer or exchange as described in ORS 65.803(1)(a) or (b)
from one charitable entity to another existing unrelated charitable entity —
$7,500;

(b) For a whole hospital joint venture between two unrelated charita-
ble entities — $10,000;

(c) For a transfer or exchange as described in ORS 65.803(1)(a) or (b)
from a charitable entity to a noncharitable entity — $30,000; and

(d) For a whole hospital joint venture between a charitable entity and
a noncharitable entity — $50,000.

(2) The fees described in paragraph (1) are based on the transfer of
one hospital facility as described in ORS 442.015(19)(a). The fees
described in paragraph (1) shall be increased by 30% for each additional
facility to be transferred as part of the transaction.

(3) The application fees collected pursuant to paragraphs (1) and (2)
are intended to pay for the Attorney General’s costs in reviewing the pro-
posed transaction, preparing an order approving, or disapproving the trans-
action, evaluating/insuring initial compliance (for a period not to exceed six
months) and relating to any appeal from the proceeding.
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(4) The application fee is intended to pay for the direct costs of the
functions described in paragraph (3) including, but not limited to, the cost
for all the Attorney General office personnel and employee time at the
billing rates used by the Department of Justice, costs of travel, printing
costs and all costs incurred in the noticing and conduct of public meetings.

(5) After the Attorney General has been paid for all of the costs iden-
tified in paragraph (4), the Attorney General shall reimburse the applicant
for any remaining funds from the application fee, without interest. The
funds shall be reimbursed no later than six months after an order is entered
or an appeal from such an order is decided or within 30 days of withdraw-
al if the applicant withdraws the application to approve the transfer.

(6) The Attorney General shall maintain a record of the costs
described in paragraph (4) and that record shall be made available, upon

request, to the applicant.
Stat. Auth.: ORS 65.815
Stats. Implemented: ORS 65.813(3)
Hist.: DOJ 4-2006, f. & cert. ef. 5-5-06

137-015-0010
Amendment of the Hospital Transfer Order

Pursuant to ORS 65.809(2), the Attorney General may approve a pro-
posed hospital transaction with conditions. In the event the party to whom
the transfer is made determines that, due to unforeseen circumstances, the
conditions of the order should be amended, the party shall make application
to the Attorney General for amendment of the prior order.

(1) The application for amendment shall be accompanied by an appli-
cation fee equal to 10% of the original application fee or $1,000, whichev-
er is greater. The terms for payment of the fee to the Attorney General and
reimbursement of any excess fee to the applicant shall be the same as pro-
vided in OAR 137-015-0005.

(2) A request for an amendment shall include a description of each
proposed amendment, a description of the change in circumstance requir-
ing each such amendment, a description of how each such amendment is
consistent with the Attorney General’s conditioned approval of the transac-
tion, and a description of the efforts of the entity making the request to
avoid the need for amendment.

(3) In considering whether to grant the request for amendment, the
Attorney General shall follow the same public hearing procedures as
described in ORS 65.807 and shall issue an order according to the same
time constraints as provided in ORS 65.809(1) with regard to the initial

application.
Stat. Auth.: ORS 65.815
Stats. Implemented: ORS 65.813(3)
Hist.: DOJ 4-20006, f. & cert. ef. 5-5-06

Department of Oregon State Police,
Office of State Fire Marshal
Chapter 837

Rule Caption: Rescinding explosives fee that was not ratified by
the 2005 legislature.

Adm. Order No.: OSFM 7-2006

Filed with Sec. of State: 5-5-2006

Certified to be Effective: 5-5-06

Notice Publication Date: 12-1-05

Rules Amended: 837-012-1320

Subject: This rule change is needed to rescind an explosives fee that
was not ratified by the 2005 legislature.

Rules Coordinator: Pat Carroll—(503) 373-1540, ext. 276

837-012-1320
Certificate of Registration of Magazine — With Bureau of Alcohol,
Tobacco, Firearms and Explosives Inspection

(1) The Office of State Fire Marshal may accept an inspection com-
pleted by BATFE in lieu of the Office of State Fire Marshal inspection.

(2) The decision to accept or not accept the BATFE inspection rests
solely with the Office of State Fire Marshal.

(3) The Office of State Fire Marshal Shall consider, but is not limited
to, the following criteria in deciding whether to accept a BATFE inspection:

(a) The inspection Shall be completed not more than 180 days prior
to the date of the application for a Certificate of Registration;

(b) United States Post Office postmark date shall be used to determine
the date of application.

(c) The inspection Shall show the Magazine is in compliance with
these rules.
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(d) If deficiencies are noted on the BATFE inspection, the Office of
State Fire Marshal may decide to conduct its own inspection. Should the
Office State Fire Marshal decide to complete its own inspection, the appli-
cant Shall submit payment of the additional fee amount of $75 required for
a Certificate of Registration with a State Fire Marshal inspection prior to

the Office of State Fire Marshal conducting its inspection.
Stat. Auth.: ORS 476 & 480
Stats. Implemented: ORS 480.200 - 480.290 & 480.990(6)
Hist.: OSFM 5-2000(Temp), f. & cert. ef. 4-12-00 thru 10-9-00; OSEM 12-2000, f. & cert.
ef. 10-6-00; OSEM 1-2004, . & cert. ef. 1-14-04; OSEM 5-2004, f. & cert. ef. 11-10-04;
OSFM 10-2005, f. 5-24-05, cert. ef. 6-7-05; OSFM 15-2005(Temp), f. & cert. ef. 11-9-05
thru 5-7-06; OSFM 7-2006, f. & cert. ef. 5-5-06

Department of Public Safety Standards and Training
Chapter 259

Rule Caption: Requires minimum employment standards for Fire
Service Professionals; requires minimum age of 18 for certification
Adm. Order No.: DPSST 5-2006

Filed with Sec. of State: 5-3-2006

Certified to be Effective: 5-3-06

Notice Publication Date: 3-1-06

Rules Adopted: 259-009-0059

Rules Repealed: 259-009-0059(T)

Subject: Requires minimum standards for employment as a Fire Ser-
vice Professional; requires minimum age of 18 for certification as a
Fire Service Professional.

Rules Coordinator: Bonnie Salle—(503) 378-2431

259-009-0059
Minimum Standards for Employment as a Fire Service Professional
(1) No person may be certified as a Fire Service Professional who has
not yet attained 18 years of age.
(2) Only training received after attaining the age of 16 may be applied
for certification purposes.
(3) DPSST Fire Service Agency affiliation may be attained after the

age of 16 via submission of a PAF-1 (Personnel Action Form).
Stat. Auth.: ORS 181.610 & 181.640
Stats. Implemented: ORS 181.610 & 181.640
Hist.: DPSST 1-2006(Temp), f. & cert. ef. 1-23-06 thru 6-1-06; DPSST 5-2006, . & cert. ef.
5-3-06

Rule Caption: Amends rules relating to private security profes-
sionals and general housekeeping changes.

Adm. Order No.: DPSST 6-2006

Filed with Sec. of State: 5-15-2006

Certified to be Effective: 5-15-06

Notice Publication Date: 3-1-06

Rules Amended: 259-060-0005, 259-060-0010, 259-060-0015, 259-
060-0020, 259-060-0060, 259-060-0065, 259-060-0070, 259-060-
0075, 259-060-0080, 259-060-0085, 259-060-0090, 259-060-0095,
259-060-0115, 259-060-0120, 259-060-0130, 259-060-0135, 259-
060-0150, 259-060-0300, 259-060-0305, 259-060-0450, 259-060-
0500, 259-060-0600

Subject: Amends rules relating to private security professionals.
Rule changes define private security professional and executive and
supervisory managers; include certain exemptions for persons
employed by OLCC, active duty members of the armed services or
an employee of a financial institution; and includes general house-
keeping changes relating to grammatical and format changes for
readability.

Rules Coordinator: Bonnie Salle—(503) 378-2431

259-060-0005
Objectives

(1) The objectives of the Department’s Private Security Standards and
Certification Rules are to improve the private security industry services in
Oregon by raising the level of competence of private security personnel,
individually and collectively:

(a) By establishing and maintaining minimum standards and qualifi-
cations for the training and certification of private security professionals;

(b) By establishing and maintaining minimum standards and qualifi-
cations for the training and licensing of executive and supervisory man-
agers;
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(c) By establishing and maintaining minimum standards for all train-
ing courses and testing required of private security professionals, executive
and supervisory managers;

(d) By establishing and maintaining minimum standards and qualifi-
cations for all instructors providing the required training and testing; and

(e) By maintaining uniform compliance with all provisions of ORS
181.870 through 181.991, hereinafter referred to as the Private Security
Service Providers Act, including the use of criminal records checks utiliz-
ing computerized criminal history information and fingerprint compar-
isons.

(2) The delineation of scope of authority and duties between the
Board and the Department, as it relates to joint rulemaking, is the same as

ORS 181.640(4)(5)(6).
Stat. Auth.: ORS 181.878(4)
Stats. Implemented: ORS 181.875, 181.878 & 181.880
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; BPSST 1-1998, f. & cert. ef. 5-6-98; BPSST 2-
1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. 6-30-98; BPSST
3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99; BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99;
DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0010
Definitions

(1) “Armed Private Security Professional” means a private security
professional who is in possession of a firearm at any time while perform-
ing duties as a private security professional.

(2) “Assessment module” means a four-hour curriculum given to pri-
vate security professionals that includes, but is not limited to, the demon-
stration of task-related skills learned in the eight-hour basic classroom
instruction as applied to hypothetical situations.

(3) “Board” means the Board on Public Safety Standards and
Training.

(4) “Certification” means recognition by the Department that a pri-
vate security professional or instructor, meets all the qualifications listed in
ORS 181.875 and the rules set forth in this Division.

(5) “Certified Private Security Instructor” and “instructor” as used in
ORS 181.878, means recognition by the Department that a person meets the
minimum qualifications as specified in OAR 259-060-0135.

(6) “Certified Private Security Firearms Instructor” means recogni-
tion by the Department that a person meets the minimum qualifications of
a private security firearms instructor as specified in OAR 259-060-0135.

(7) “Conviction” or “Convicted” means a finding of guilt in a court of
competent jurisdiction by a plea, a jury verdict or a determination by a
judge sitting as a trier of fact at a trial. Conviction does not require a final
judgment or sentence. A person will not be considered to have been con-
victed of an offense for purposes of these rules if the conviction is an
offense for which the person has been pardoned. A person will also not be
considered to have been convicted of an offense for purposes of these rules
if the conviction has been expunged or set aside pursuant to the laws of any
jurisdiction other than Oregon, provided, however, that the same offense, if
committed in Oregon, would have been expunged or set aside pursuant to
ORS 137.225. A person will not be considered convicted of an offense com-
mitted in Oregon if the conviction has been set aside and the records of
arrest and conviction have been ordered sealed pursuant to ORS 137.225.

(8) “Denial” or “Deny” is that action taken by the Department in
refusing to issue a license or certificate to an applicant who has not satis-
fied all requirements for issuance of a license or certificate.

(9) “Department” means the Department of Public Safety Standards
and Training.

(10) “Director” means the Director of the Department of Public
Safety Standards and Training.

(11) “Direct supervision of new hire” means actively monitoring the
work of a new hire by the ongoing and uninterrupted presence of a certified
private security professional, or a licensed executive or supervisory man-
ager. The person being monitored may not make decisions regarding any
course of action independent of the person providing the direct supervision.

(12) “Employer” means an individual or entity who employs persons
to provide private security services.

(13) “Executive Manager” means an individual who has the authori-
ty to act on behalf of the company or business in matters of licensure and
certification, and whose primary responsibility is the management of certi-
fied private security professionals, including any supervisory managers. An
executive manager has authority to issue Temporary Work Permits and has
ultimate responsibility for compliance with ORS 181.870-181.991.

(14) “Instructor” means any person who has been certified by the
department as meeting the requirements to provide instruction to private
security providers or applicants.

Oregon Bulletin

100

(15) “License” means recognition by the Department that an employ-
er, contractor, executive manager or supervisory manager meets the
requirements adopted by the Board on Public Safety Standards and
Training as necessary to provide private security services.

(16) “Policy Committee” means the Private Security Policy
Committee created by ORS 181.889.

(17) “Primary responsibility” means an activity that is fundamental
to, and required or expected in, the regular course of employment and is not
merely incidental to employment.

(18) “Private security professional” means an individual who per-
forms, as the individual’s primary responsibility, private security services
for consideration, regardless of whether the individual, while performing
the private security services, is armed or unarmed or wears a uniform or
plain clothes, and regardless of whether the individual is employed part-
time or full-time to perform private security services.

(19) “Private security provider” means any individual who performs
the functions of a private security professional, executive manager, super-
visory manager or instructor.

(20) “Private security services” means the performance of at least one
of the following activities:

(a) The observation and reporting of any unlawful activity.

(b) The prevention of theft or misappropriation of any goods, money
or other items of value.

(c) The protection of individuals or property, including, but not limit-
ed to, proprietary information, from harm or misappropriation.

(d) The control of access to premises being protected.

(e) The secure movement of prisoners.

(f) The taking of enforcement action by detaining persons or placing
persons under arrest under ORS 133.225.

(g) Providing canine services for guarding premises or for the detec-
tion of unlawful devices or substances.

(21) “Revocation” or “Revoke” is that action taken by the Department
after the licensee or certificate holder has had an opportunity for a hearing
and the evidence supports allegations that the licensee or certificate holder
has violated provisions of these administrative rules resulting in a
Department order concluding that the licensee or certificate holder should
not be allowed to continue to provide or implement security services.

(22) “Supervisory Manager” means an employee of or a person super-
vised by an executive manager who has as a primary responsibility the
supervision of certified private security professionals.

(23) “Suspension” or “Suspend” is that action taken by the
Department in temporarily depriving the holder of a license or certificate
that authorizes provision or implementation of private security services.

(24) “Temporary work permit” or Form PS-20 means a form issued
by the employer to allow a company to employ and deploy a private secu-
rity professional, executive or supervisory manager while the application
for certification or licensure is being processed. A temporary work permit

will not be issued for armed security applicants.
Stat. Auth.: ORS 181.870 & 181.878
Stats. Implemented: ORS 181.870 & 181.878
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 4-2003, f. & cert. ef. 1-22-03; DPSST 11-2005, f. & cert. ef.
10-14-05; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0015
Prohibited Acts

(1) Tt is unlawful:

(a) For a person to engage in the business of, or perform any service
as, a private security professional, or to offer services in such capacity
unless the person has obtained a certificate under the Private Security
Service Providers Act and these rules.

(b) For a person to engage in the business of, or perform any service
as, an executive or supervisory manager, or to offer services in such capac-
ities unless the person has obtained a license under ORS 181.878.

(c) For a person to perform supervisory duties over persons perform-
ing crowd management or guest services, as described in ORS 181.871,
unless the person has obtained a license or certificate under ORS 181.878.

(d) For an executive or supervisory manager to assign a person to per-
form private security services unless the person is certified as a private
security professional under ORS 181.878 and these rules, except as other-
wise provided in ORS 181.873(2) and OAR 259-060-0120(1)(b)(c) (relat-
ing to temporary assignments).
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(e) To provide private security services as a private security profes-
sional without having a certificate or license issued under ORS 181.878 in
the person’s possession.

(f) For purposes of these administrative rules, these prohibitions apply
to any business, employer, or entity that provides private security services
within this state, or the monitoring of alarm systems designed to detect
unauthorized intrusion, regardless of whether the business, employer or
entity is located in this state.

(2) Conviction for a non-person felony or Class A misdemeanor will
result in disqualification or revocation of certification as a private security
provider for ten years from date of conviction.

(3) Exemptions: The following persons are exempt from regulation as
private security providers:

(a) Persons holding a current Department certification as a police offi-
cer or parole and probation officer.

(b) A law enforcement officer of the United States.

(c) An individual while on active duty as a member of the armed serv-
ices or while performing duties as a law enforcement officer.

(d) An officer or employee of this state, Oregon Health Sciences
University established by ORS 353.020 or the United States.

(e) A person appointed or commissioned by the Governor to perform
law enforcement or security services.

(f) An attorney admitted to practice law in this state.

(g) An insurance adjuster licensed in this state and performing duties
authorized by the license.

(h) A person who monitors fire alarm systems and other alarm sys-
tems that are not designed to detect unauthorized intrusions.

(i) A person while protecting the person’s property.

(j) A person who repairs and installs intrusion alarms.

(k) A person acting as an investigator or operative as defined in ORS
703.401.

(1) A person performing crowd management or guest services, includ-
ing, but not limited to, a person described as a ticket-taker, an usher, park-
ing attendant or ,event staff, or a person employed for the purpose of age
verification by a licensee of the Oregon Liquor Control Commission, who
is not armed and is not hired with the primary responsibility of taking
enforcement action as described in ORS 181.870(8)(f).

(m) A person who performs security services at a facility regulated by
the United States Nuclear Regulatory Commission and the facility is oper-
ated by the person’s employer.

(n) An employee of a financial institution who has been designated as
a security officer for the financial institution pursuant to the Bank
Protection Act of 1968 (12 U.S.C 1881 et seq.) and regulations adopted
thereunder or pursuant to ORS 723.276 (5).

(3) The exemption provided by subsection (2)(I) of this section
applies only:

(a) If there is at least one person on-site who is certified or licensed
under ORS 181.878 for every 10 or fewer uncertified persons performing
the services described in subsection (2)(1) of this section;

(b) If any enforcement action, as described in ORS 181.870(8)(f),
other than incidental or temporary action, is taken by or under the supervi-
sion of a person certified or licensed under ORS 181.878; and

(c) During the time when a crowd has assembled for the purpose of
attending or taking part in an organized event, including pre-event assem-

bly, event operation hours and post-event departure activities.
Stat. Auth.: ORS 181.873, 181.871 & 181.878
Stats. Implemented: ORS 181.873, 181.871 & 181.878
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST I-
1998, . & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 4-2003, f. & cert. ef. 1-22-03; DPSST 11-2005, f. & cert. ef.
10-14-05; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0020
Minimum Standards for Certification or Licensure

(1) Age.

(a) An applicant for certification or licensure as a private security
provider must be:

(A) At least 18 years of age to receive certification as a private secu-
rity professional or unarmed private security instructor; and

(B) At least 21 years of age to receive certification as an armed secu-
rity professional or armed private security instructor.

(b) All applicants for licensing as an executive or supervisory manag-
er must be at least 18 years of age.
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(2) Training. An applicant for certification or licensing must satisfac-
torily complete the applicable training requirements as approved by the
Board on Public Safety Standards and Training and these rules.

(3) Moral Fitness (Moral Character). All private security providers
must be of good moral fitness as determined by a criminal background
check or department investigation.

(a) For purposes of this standard, lack of good moral fitness means
conduct not restricted to those acts that reflect moral turpitude but rather
extending to acts and conduct which would cause a reasonable person to
have substantial doubts about the individual’s honesty, fairness, respect for
the rights of others, or for the laws of the state or the nation.

(b) The following are indicators of a lack of good moral fitness:

(A) Tllegal conduct involving moral turpitude;

(B) Conduct involving dishonesty, fraud, deceit, or misrepresentation;

(C) Intentional deception or fraud or attempted deception or fraud in
any application, examination, or other document for securing certification
or eligibility for certification;

(D) Conduct that is prejudicial to the administration of justice;

(E) Conduct that adversely reflects on his or her fitness to perform as
a private security provider. Examples include but are not limited to:
Intoxication while on duty, untruthfulness, unauthorized absences from duty
not involving extenuating circumstances, or a history of personal habits off
the job which would affect the private security provider’s performance on
the job which makes the private security provider both inefficient and oth-
erwise unfit to render effective service because of a loss of confidence in the
private security provider’s ability to perform competently.

(c) If reliable evidence is received by the Board or Department that a
private security provider lacks good moral fitness, a rebuttable presumption
will be raised that the private security provider does not possess the requi-
site moral fitness to be a private security provider. The burden will be upon
the private security provider to prove good moral fitness.

(4) Criminal History. An applicant for certification or licensure must
not:

(a) Have been convicted of a person felony, as defined in the rules of
the Oregon Criminal Justice Commission: ORS 162.165 (Escape 1),
162.185 (Supplying Contraband as defined in Crime Categories 6 and 7
(Appendix 3)), 163.095 (Aggravated Murder), 163.115 (Murder), 163.118
(Manslaughter 1), 163.125 (Manslaughter II), 163.145 (Negligent
Homicide), 163.160(3) (Assault IV Felony), 163.165 (Assault III), 163.175
(Assault II), 163.185 (Assault I), 163.205 (Criminal Mistreatment I),
163.213 (Use of Stun Gun/Tear Gas/Mace I), 163.225 (Kidnapping II),
163.235 (Kidnapping I), 163.275 (Coercion as defined in Crime Category
7 (Appendix 3)), 163.355 (Rape III), 163.365 (Rape II), 163.375 (Rape I),
163.385 (Sodomy III), 163.395 (Sodomy II), 163.405 (Sodomy I), 163.408
(Sexual Penetration II), 163.411 (Sexual Penetration I), 163.425 (Sexual
Abuse 1), 163.427 (Sexual Abuse I), 163.525 (Incest), 163.535 (Abandon
Child), 163.537 (Buying or Selling a Person Under 18 Years of Age),
163.670 (Using Child in Display of Sexually Explicit Conduct), 163.684
(Encouraging Child Sex Abuse 1), 163.686 (Encouraging Child Sex Abuse
II), 163.688 and 163.689 (Possession of Materials Depicting Sexually
Explicit Conduct of a Child I and II), 163.732 (Stalking), 163.747
(Violation of Officer’s Stalking Order), 163.750 (Violation of Court’s
Stalking Order), 164.075 (Theft by Extortion as defined in Crime Category
7 (Appendix 3)), 164.225 (Burglary I as defined in crime Categories 8 and
9, Appendix 3), 164.325 (Arson I), 164.395 (Robbery III), 164.405
(Robbery 1II), 164.415 (Robbery I), 164.877(3) (Tree Spiking (Injury)),
166.087 (Abuse of Corpse I), 166.165 (Intimidation I), 166.220 (Unlawful
Use of a Weapon), 166.275 (Inmate in Possession of Weapon), 166.385(3)
(Felony Possession of a Hoax Destructive Device), 167.012 (Promoting
Prostitution), 167.017 (Compelling Prostitution), 468.951 (Environmental
Endangerment), 811.705 (Hit and Run Vehicle (Injury)), 830.475 (Hit and
Run (Boat)) and attempts or solicitations to commit any Class A or Class B
person felonies as defined herein, or an equivalent crime with similar ele-
ments in another jurisdiction. Only Class B and Class C felony convictions
may be considered by the Policy Committee and the Board for waiver of
suspension, denial or revocation, under the process outlined in OAR 259-
060-0300(2). There will be no waivers granted for Class A felony convic-
tions.

(b) Within the 10-year period prior to applying for, or during, certifi-
cation or licensure, must not:

(A) Have been incarcerated, placed on probation or paroled as the
result of conviction of any felony, other than those described in subsection
(a) of this section in this, or any other, jurisdiction. Class B and Class C
felony convictions may be considered on a limited basis by the Policy
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Committee and the Board for waiver of suspension, denial or revocation,
under the process outlined in OAR 259-060-0300(2).

(B) Have been convicted of violating ORS 163.435 (Contributing to
the Sexual Delinquency of a Minor), 163.672 (1993 Edition) (Possession of
Depiction of Sexual Conduct of a Child), 163.673 (1993 Edition) (Dealing
in the Depiction of Sexual Conduct of a Child), 167.007 (Prostitution),
167.062 (Sadomasochistic Abuse or Sexual Conduct in a Live Show),
167.065 (Furnishing Obscene Material), 167.070 (Sending Obscene
Material to Minors), 167.075 (Exhibiting An Obscene Performance to a
Minor), 167.080 (Displaying Obscene Material to Minors), 167.087
(Disseminating Obscene Material) or an equivalent crime with similar ele-
ments in another jurisdiction. There will be no waivers granted for these
listed convictions.

(C) Have been convicted of a person misdemeanor, as defined in the
rules of the Oregon Criminal Justice Commission: ORS 161.405(2)(d)
Attempt or 161.435(2)(d) Solicitation to Commit any Class C person felony
as defined by the Oregon Criminal Justice Commission, 162.315 (Resisting
Arrest), 163.160 (Assault IV), 163.190 (Menacing), 163.195 (Recklessly
Endangering Another Person), 163.200 (Criminal Mistreatment II),
163.208 (Assaulting a Public Safety Officer), 163.212 (Unlawful Use of an
Electrical Stun Gun, Tear Gas or Mace II), 163.545 (Child Neglect II),
163.575 (Endangering the Welfare of a Minor), 163.605 (Criminal
Defamation), 163.732(1) (Stalking), 163.750(1) (Violating Court’s Stalking
Protective Order), 166.065(4) [Harassment (Offensive Sexual Contact)],
166.155 (Intimidation II), 166.385 (Possession of Hoax Destructive
Device) or an equivalent crime with similar elements in another jurisdic-
tion;

(D) Have been convicted of the following misdemeanors: ORS
162.075 (False Swearing), 162.085 (Unsworn Falsification), 162.145
(Escape III), 162.247 (Interfering with a Peace Officer), 162.295
(Tampering with Physical Evidence), 162.335 (Compounding a Felony),
162.365 (Criminal Impersonation), 162.369 (Possession of False Law
Enforcement Identification Card), 162.385 (Giving False Information to
Police Officer), 163.465 (Public Indecency), 163.709 (Unlawful Directing
of Light from a Laser Pointer), 164.045 (Theft II), 164.125(5)(b) (Theft of
Services), 164.140 (Criminal Possession of Rented or Leased Personal
Property), 164.235 (Possession of Burglar’s Tools), 164.255 (Criminal
Trespass 1), 164.265 (Criminal Trespass while in Possession of a Firearm),
164.335 (Reckless Burning), 164.354 (Criminal Mischief II), 164.369
(Interfering With Police Animal), 164.377(4) (Computer Crime), 165.007
(Forgery 1II), 165.055(4)(a) (Fraudulent Use of a Credit Card), 165.065
(Negotiating a Bad Check), 166.115 (Interfering With Public
Transportation), 166.250 (Unlawful Possession of Firearms), 166.350
(Unlawful Possession of Armor Piercing Ammunition), 166.425 (Unlawful
Purchase of Firearm), 167.262 (Adult Using Minor in Commission of
Controlled Substance Offense), 471.410 (Providing Liquor to Person under
21 or Intoxicated Person), or an equivalent crime with similar elements in
another jurisdiction. Convictions for any of the listed misdemeanors may
be considered on a limited basis by the Policy Committee and the Board for
waiver of suspension, denial or revocation, under the process outlined in
OAR 259-060-0300(2);

(c) Have been convicted, within the 10-year period prior to applying
for, or during, certification or licensure, of a “misdemeanor crime of
domestic violence,” in this or any jurisdiction. A “misdemeanor crime of
domestic violence” means a misdemeanor under the law of any jurisdiction
involving the use or attempted use of physical force, or threatened use of a
deadly weapon, committed by a current or former spouse, parent, or
guardian of the victim, by a person with whom the victim shares a child in
common, by a person who is co-habiting with or has co-habited with the
victim as a spouse, parent, or guardian, or by a person similarly situated to
a spouse, parent, or a guardian of the victim. Convictions for any of the list-
ed misdemeanors may be considered on a limited basis by the Policy
Committee and the Board for waiver of suspension, denial or revocation,
under the process outlined in OAR 259-060-0300(2);

(d) Have been convicted of a misdemeanor or felony involving the
unlawful use, possession, delivery or manufacturing of a controlled sub-
stance, or a misdemeanor or felony of similar elements, in this or any juris-
diction: 475.525 (Sale of Drug Paraphernalia), 475.991 (Unlawful Delivery
of Imitation Controlled Substance), 475.992 (Prohibited Acts,
Manufacturing or Delivering of a Controlled Substance within 1,000 feet of
School), or an equivalent crime with similar elements in another jurisdic-
tion.

(e) Have been convicted, within the seven-year period prior to apply-
ing for, or during, certification or licensure, of the following misdemeanors,
or a misdemeanor of similar elements, in this or any jurisdiction; 164.043
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(Theft III), 164.125(5)(a) (Theft of Services), 162.375 (Initiating a False
Report), 166.240 (Carrying of Concealed Weapons), or an equivalent crime
with similar elements in another jurisdiction. Convictions for any of the
listed misdemeanors may be considered on a limited basis by the Policy
Committee and the Board for waiver of suspension, denial or revocation,
under the process outlined in OAR 259-060-0300(2);

(f) Have been required to register or be registered as a sex offender
under ORS 181.595, 181.596 or 181.597. There will be no waivers granted
for any persons in this category.

(5) Firearms Restrictions. An applicant for armed private security pro-
fessional or instructor certification will not be eligible for certification if the
applicant:

(a) Has been committed to the Mental Health and Development
Disability Services Division under ORS 426.130, or similar order in anoth-
er jurisdiction;

(b) Has been found to be mentally ill and subject to an order under
ORS 426.130 that the person be prohibited from purchasing or possessing
a firearm as a result of that mental illness;

(c) Is prohibited under US Code Title 18, Section 922(g)(8) (relating
to civil restraining orders including stalking or harassment) from possess-
ing a firearm in interstate commerce; or

(d) Is prohibited under any law of this state or any federal law from
purchasing, owning or possessing a firearm.

(6) Failure to Meet Firearms Criteria. In the event a certified armed
private security officer, or an applicant for such certification, should at any
time fail to meet the requirements of subsections (4)(a) through (d) or (5)(a)
through (d) herein, the certificant/applicant and the manager, employer or
supervisor of the certificant/applicant, must:

(a) Notify the Department or its designee within 48 hours, in writing,
of the circumstance making the certificant/applicant ineligible to purchase,
own or possess a firearm. The notification must list all facts known, includ-
ing any written documentation, and must identify a person whom the
Department may contact to obtain additional information;

(b) Transfer the employee to an unarmed position until a determina-
tion has been made by the Department regarding the status of the certifi-
cant/applicant; and

(c) Retrieve any issued weapons and ammunition.

(7) ADA Compliance. Individual employers or entities are expected to
conform to federal ADA guidelines as they relate to physical fitness stan-
dards.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 181.875, 181.878 & 181.883

Stats. Implemented: ORS 181.875 & 181.878

Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 10-2003(Temp), f. & cert. ef. 6-16-03 thru 12-1-03; DPSST
12-2003, f. & cert. ef. 7-24-03; DPSST 6-2004, f. & cert. ef. 4-23-04; DPSST 9-2005, f. &
cert. ef. 10-14-05; DPSST 6-20006, f. & cert. ef. 5-15-06

259-060-0060
Eight-Hour Basic Classroom Instruction

(1) The training requirements for certification as a private security
provider are:

(a) Eight hours of basic classroom instruction based upon a curricu-
lum approved by the Board or its designated staff. For purposes of these
rules, classroom instruction includes use of audio, visual or actual class-
room instruction. Private security managers and instructors must utilize a
management-specific training manual approved by the Board or designated
staff, and review the training in a self-study environment. Any manager
who provides private security services in the capacity of a private security
professional must complete the full training designated for that classifica-
tion (e.g., unarmed, armed or alarm monitor).

(b) An applicant may challenge the eight-hour basic classroom
instruction component of the training requirements, if the person has two or
more years of experience in the field of law enforcement, military police or
private security; or has received any private security or law enforcement
training. The person may challenge the eight-hour basic classroom instruc-
tion component only once. The four-hour assessment module may not be
challenged.

(c) Four hours of additional assessment by a DPSST-certified instruc-
tor as detailed in OAR 259-060-0075. Managers and instructors will com-
plete a four-hour management-specific orientation under the direction of the
Department’s designee, rather than a certified private security instructor.

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

(d) Successful completion of a written examination administered in
compliance with OAR 259-060-0065. Managers and instructors will com-
plete the written examination utilizing the management-specific training
manual provided as a resource by the Department. The written examination
will be reviewed at the manager’s or instructor’s four-hour orientation for
grading by the Department’s designee.

(2) All required training must be conducted by a certified private
security instructor as defined by OAR 259-060-0135 or Department
designee. Only a certified private security instructor or Department
designee may sign a Form PS-6 (Affidavit of Instructor and Private
Security Provider Testing Results).

(3) It is the responsibility of the applicant to obtain a completed Form
PS-6 sealed in an approved tamper-proof bag and to submit this sealed bag
to the Department, along with the completed application packet and fees.
The instructor must provide to the applicant the fully-completed original
Form PS-6, sealed in a tamper-proof bag, if the applicant successfully com-
pleted all requirements. Additionally, the instructor must provide the appli-
cant with a Form PS-6 colored carbon copy, and the instructor will retain
the other carbon copy in the instructor’s files for the life of the training (two
years).

(4) The Department or its designated staff may cause inspections of
training methods and instructors to be made pursuant to ORS
181.878(4)(b), 181.878(6), and OAR 259-060-0135(6).

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 181.878 & 181.883

Stats. Implemented: ORS 181.878

Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0065
Written Examinations

(1) Written examinations covering the required classroom instruc-
tional materials will be prepared by the Board or its designated staff.

(2) A Department-certified instructor must administer the applicable
written examination.

(3) The applicant must achieve a minimum of 80 percent correct
answers on general test questions.

(4) A Department-certified instructor must review each incorrect test
question with the applicant, explaining the principle behind the question,
the correct answer and the basis for the correct answer. Oral responses of
the applicant and the instructor’s assessment of whether the applicant
understands the underlying principles and the appropriate answer may
cause the termination of training or indication on the Form PS-6 that the
applicant has failed to successfully complete the required training. The
instructor has the option of:

(a) Remediating the incorrect test responses (i.e., counting as correct
the initially incorrect test answers) if the score is 50 to 99 percent correct; or

(b) Advising the applicant to repeat those portions of the training
applicable to the missed questions and to retake the applicable sections of
the written examination if the score is under 50 percent; or

(5) The Department-certified instructor must complete Form PS-6
affirming that the applicant’s identity was confirmed and that the integrity
of the examination process was maintained. No one other than the admin-
istering instructor may sign the Form PS-6 reflecting completion of train-
ing.

(6) The Department-certified instructor must fully complete, enclose
and seal Form PS-6 in the approved tamper-proof bag and present the
form(s) to the applicant to be sent to the Department along with Form PS-
1 (Application for Licensure or Certification of Private Security Services
Providers).

(7) Private Security managers and instructors will complete the writ-
ten examination utilizing the management-specific training manual provid-
ed by the Department. The written examination will be taken to the four-
hour orientation for grading by the Department’s designee.

(8) The applicant may also elect to complete Form PS-7 (Private
Security Instructor Evaluation) for submission to the Department together
with the other application materials. The instructor has no authority to view
this completed form, which will be used by the Department to evaluate per-

formance.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 181.878 & 181.883
Stats. Implemented: ORS 181.878 & 181.883
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
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3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0070
15-Hour Firearms Course and Marksmanship Qualifications

(1) The training requirements for certification as an armed private
security professional are:

(a) Satisfactory completion of the training requirements set forth in
OAR 259-060-0060;

(b) An additional 15 hours of instruction based upon a curriculum
approved by the Board or its designated staff;

(c) Successful completion of an additional written examination,
administered in accordance with OAR 259-060-0065, covering firearms
instructional materials;

(d) A minimum marksmanship qualification score of 100 percent on a
firearms qualification course and target approved by the Board or its desig-
nated staff.

(2) The firearms instructional course and marksmanship qualification
must be administered by a certified private security or public safety
firearms instructor (OAR 259-060-0135(3)). Only the administering
instructor may complete the Form PS-6, and the form must be completed
fully.

(3) It is the responsibility of the applicant to obtain a completed Form
PS-6 sealed in an approved tamper-proof bag and to submit this sealed bag
to the Department. The instructor must provide to the applicant the fully-
completed original Form PS-6, sealed in a tamper-proof bag, if the appli-
cant successfully completed all requirements. Additionally, the instructor
must provide the applicant with a Form PS-6 colored carbon copy, and the
instructor will retain the other carbon copy in the instructor’s files for the
life of the training (two years).

(4) The Department or its designated staff may cause inspections of
training methods or the instructors to be made pursuant to ORS
181.878(4)(b), 181.878(6), and OAR 259-060-0135(6).

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 181.878 & 181.883

Stats. Implemented: ORS 181.878 & 181.883

Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 4-2003, f. & cert. ef. 1-22-03; DPSST 6-2006, f. & cert. ef. 5-
15-06

259-060-0075
Four-Hour Assessment Module

(1) For purposes of these rules, the four-hour assessment module
means a four-hour curriculum given to private security professionals that
includes, but is not limited to, demonstration of task-related skills learned
in the eight-hour basic curriculum instruction as applied to hypothetical sit-
uations, approved by the Board or its designated staff and administered by
a Department-certified private security instructor. Managers will complete
the four-hour orientation under the direction of the Department’s designee,
rather than a certified private security instructor.

(2) The required activities must include applicant completion of task-
related skills based on classroom curriculum.

(3) It is the responsibility of the applicant to obtain a completed Form
PS-6 and forward this to the Department. The instructor must provide to the
applicant the fully-completed original Form PS-6, sealed in a tamper-proof
bag, if the applicant successfully completed all requirements. Additionally,
the instructor must provide the applicant with a Form PS-6 colored carbon
copy, and the instructor will retain the other carbon copy in the instructor’s
files for the life of the training (two years).

(4) It is not necessary for a prospective applicant to be employed as a
private security provider to receive the eight-hour classroom training and

four-hour assessment module.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 181.878 & 181.883
Stats. Implemented: ORS 181.878 & 181.883
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 6-2006, f. & cert. ef. 5-15-06
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259-060-0080
Annual and Biennial Refresher Courses of Instruction

(1) In addition to the training requirements set forth in OAR 259-060-
0060, 259-060-0070 and 259-060-0075 four-hour unarmed refresher cours-
es and manager orientations must be completed biennially, within the 90
days prior to the expiration date of the certificate or license. Armed refresh-
er courses must be completed annually, within the 90 days prior to the
anniversary date of the certificate.

(a) Persons certified as private security professionals, or licensed as
executive or supervisory managers, must successfully complete a four-hour
refresher course biennially based upon a curriculum approved by the Board
or its designated staff within the 90 days prior to the expiration date of the
certificate;

(b) Persons certified as armed private security professionals must suc-
cessfully complete a refresher course annually based upon a curriculum
approved by the Board or its designated staff; must requalify annually in
firearms marksmanship as provided in OAR 259-060-0085; and shall com-
plete biennially the four-hour unarmed refresher course, within the 90 days
prior to the expiration date of the certificate.

(c) Persons certified as private security professionals or licensed as
executive or supervisory managers must successfully complete a written
examination based upon the content of the required refresher course(s) and
administered in accordance with OAR 259-060-0065.

(2) The four-hour biennial unarmed refresher course must be admin-
istered by a Department-certified unarmed private security instructor, or a
Department-certified private security firearms instructor who has complet-
ed the unarmed instruction orientation. Firearms instructors who complete
the unarmed instructor training will not be assessed an additional certifica-
tion fee for the unarmed instructor status. Refresher course instruction
required of armed private security officers must be administered by a certi-
fied private security or public safety firearms instructor.

(3) It is the responsibility of the holder of the certificate or license to
obtain a completed and sealed Form PS-6 and to forward the documenta-
tion to the Department. The instructor must provide to the applicant the
fully-completed original Form PS-6, sealed in a tamper-proof bag, if the
applicant successfully completed all requirements. Additionally, the
instructor must provide the applicant with a Form PS-6 colored carbon
copy, and the instructor will retain the other carbon copy in the instructor’s
files for the life of the training (two years).

(4) The person taking the examination may also elect to complete
Form PS-7 (Private Security Instructor Evaluation) for submission to the
Department.

(5) The holder of the certificate or license must complete (as required)
the biennial four-hour refresher course, submitting the Form PS-6 to
DPSST not more than 90 days prior to the expiration date of the certifica-
tion or licensure. The holder of an armed certificate must also complete the
annual firearms instruction refresher course, written exam, and marksman-
ship qualification, submitting the Form PS-6 to DPSST not more than 90
days prior to the anniversary date of the certification.

(6) Failure to comply with the requirements of this rule may result in

suspension or revocation of a certificate or license.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 181.878 & 181.883
Stats. Implemented: ORS 181.878 & 181.883
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0085
Annual Firearms Marksmanship Requalifications

(1) The annual firearms marksmanship requalification, required only
of armed private security professionals, must be administered by a certified
private security or public safety firearms instructor.

(2) The standards and safeguards shall be in conformity with those
specified in OAR 259-060-0135(3)(b) and 259-060-0070.

(3) It is the responsibility of the holder of the certificate to obtain a
completed and sealed Form PS-6 and to forward this sealed tamper-proof
bag to the Department.

(4) The person seeking requalification must complete the annual
firearms marksmanship requalification not more than 90 days prior to the
anniversary date of the certificate.

(5) Failure to comply with the requirements of this rule will result in

the suspension or revocation of the certification.
[ED. NOTE: Forms referenced are available from the agency.]
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Stat. Auth.: ORS 181.878 & 181.883

Stats. Implemented: ORS 181.878 & 181.883

Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0090
Challenge of Classroom Instruction

(1) Private Security Providers Training Challenge.

(a) A person may challenge the eight-hour basic classroom instruction
component of the training requirement as described in OAR 259-060-0060
if the person:

(A) Has two or more years of experience in the field of law enforce-
ment, military police or private security; or

(B) Has received any private security or law enforcement training.

(C) For purposes of these rules, private security includes alarm mon-
itoring.

(b) The applicant will only be given one opportunity to challenge the
mandated basic classroom instruction course by successfully completing
the required written examination administered by a certified private securi-
ty instructor in accordance with OAR 259-060-0065.

(A) The applicant must submit to the Department the original Form
PS-6, sealed in the approved tamper-proof bag, and the completed applica-
tion packet. The instructor must fully complete the form.

(B) Failure to obtain a passing score on the challenged examination
will require attendance at the mandated basic classroom instruction course
and successful completion of the examination.

(C) A person who successfully challenges the basic classroom instruc-
tion component of the training:

(1) Is required to successfully complete the four-hour assessment
module; and

(ii) Must receive from the instructor a private security professional
manual, that contains the curriculum of the basic classroom instruction
component, to serve as a resource for the challenging applicant.

(2) This provision is intended to recognize formal education and work

experience.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 181.878 & 181.883
Stats. Implemented: ORS 181.878 & 181.883
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0095
Training Records

(1) It is the sole responsibility of the applicant or holder of the license
or certificate to maintain his or her training records. However, instructors
must maintain their copies of students’ Form PS-6 (Affidavit of Instructor
and Private Security Provider Testing Results) for two years after the train-
ing date. Students are entitled to obtain a copy of the Form PS-6 from the
instructor, at reasonable expense to the student, at any time during the life
of the training.

(2) It is the sole responsibility of the applicant or holder of the license
or certificate to submit the original Form PS-6 as specified in these rules.
The instructor must provide to the applicant the fully-completed original
Form PS-6, sealed in a tamper-proof bag, if the applicant successfully com-
pleted all requirements. Additionally, the instructor must provide the appli-
cant with a Form PS-6 colored carbon copy, and the instructor will retain
the other carbon copy in the instructor’s files for the life of the training (two
years).

(3) Upon receipt of a properly completed Form PS-6, indicating train-
ing completed by a licensee or certificate holder, the Department’s desig-

nated staff, will record the training records.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 181.875, 181.878, 181.880 & 181.883
Stats. Implemented: ORS 181.878 & 181.880
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 6-2006, f. & cert. ef. 5-15-06
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259-060-0115
Restrictions on Vehicles; Restrictions on Description of Security
Services and Providers

The Oregon Revised Statutes include restrictions that relate directly
to the private security industry, such as criminal impersonation, criminal
impersonation of a peace officer, copying or imitating the standard Oregon
State Police uniform, knowingly falsifying any information pertinent to an
application for private security certification, prohibited lighting on vehi-
cles, misuse of the Oregon State Seal and providing security services as a
professional without being certified to do so:

(1) Criminal impersonation of a peace officer = Class C felony, up to
five years and $100,000 fine;

(2) Criminal impersonation of a public servant = Class A misde-
meanor, up to one year and $5,000 fine;

(3) Copy or imitate standard OSP uniform = Class A misdemeanor, up
to one year and $5,000 fine;

(4) Knowingly falsify private security provider application = Class A
misdemeanor, up to one year and $5,000 fine;

(5) Misuse of the Oregon State Seal = civil penalty of up to $500;

(6) Use of prohibited lighting equipment = Class C traffic violation;

fines and assessments may vary.
Stat. Auth.: ORS 181.878
Stats. Implemented: ORS 181.878
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; BPSST 1-1998, f. & cert. ef. 5-6-98; BPSST 2-
1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. 6-30-98; BPSST
3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99; BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99;
BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-2001(Temp), f. & cert. ef. 8-22-01 thru 2-
18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-01 thru 2-18-02; BPSST 4-2002(Temp),
f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002, f. & cert. ef. 4-30-02; DPSST 6-2006, f.
& cert. ef. 5-15-06

259-060-0120
Private Security Professional Certification

(1) Under ORS 181.873(1)(a), it is unlawful for a person to engage in
the business of, or perform any service as, a private security professional,
or to offer services in such capacity, unless the person has obtained certifi-
cation as a professional, in accordance with these rules.

(a) A Department-licensed executive manager may temporarily assign
a person who is not certified as required by these rules to perform private
security services within this state for a period of time not to exceed 90 days
if:

(A) The person is employed in another state;

(B) The person holds a private security professional certification or
licensure from another state; and

(C) The certification or licensing standards of the other state meet or
exceed the standards of this state.

(D) The intent of this provision is to allow a company to transfer its
employees to this state for the purpose of temporary assignment.

(E) A Department-licensed executive manager must provide to
DPSST a copy of the authorizing state’s statutory requirements for private
security professionals, demonstrating that the professional has undergone a
criminal history fingerprint background check. Additionally, the executive
manager must complete Form PS-9 (Private Security Waiver for
Reciprocity), a triplicate form; the original must be mailed to the
Department or its designated staff, one copy must be retained by the
employer, and one copy must be retained by the employee. The employee
copy of this form must be carried on the employee’s person at all times
while performing private security services in this state or while on duty. It
must be presented to any law enforcement officer upon demand and must
be displayed to any other person upon reasonable request.

(F) The reciprocity packet must bear a postmark on or before the first
day the applicant performs private security services in this state.

(b) A Department-licensed executive manager may temporarily assign
a person, whose application for certification as a private security profes-
sional is being processed, to perform private security services within this
state for a period of time not to exceed 120 days under the following con-
ditions:

(A) The applicant has completed all the requirements under this sec-
tion (OAR 259-060-0120), including training;

(B) A Department-licensed manager has completed and signed the
applicable portions of Form PS-20 (Private Security Temporary Work
Permit), affirming the above requirements have been met;

(C) The Department-licensed executive manager or supervisory man-
ager has attached the original of Form PS-20 to Form PS-1 (Application for
Licensure or Certification of Private Security Services Provider); and

(D) The Department-licensed manager has mailed to the Department
each of the items in this section, [Form PS-1 (Application for Licensure or
Certification), Form PS-4 (Affidavit of Person Rolling Prints) and finger-
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print cards, Form PS-6 (Affidavit of Instructor and Private Security
Provider Testing Results) and applicable fees] as a complete packet. Form
PS-4 is a sworn statement and must be sealed in a tamper-proof bag, along
with the fingerprint cards, by the person rolling the prints; Form PS-6 is a
sworn statement, and must be sealed in a tamper-proof bag by the issuing
instructor. The application packet must bear a postmark on or before the
first day the applicant performs private security services. Form PS-27
(Private Security Code of Ethics) is for the use of the applicant.

(E) If an applicant has not completed each step of the application
process, including training, the applicant can not perform unsupervised pri-
vate security services. Such persons may only provide private security serv-
ices under the direct supervision of a certified private security profession-
al, licensed executive or supervisory manager. The person being monitored
can not make decisions regarding any course of action independent of the
person providing the direct supervision. The duration for direct supervision
for an applicant is no more than 21 consecutive calendar days, during which
time the applicant must be under the uninterrupted presence of a certified
private security professional.

(F) The intent of the Form PS-20 provision is to allow a company to
employ and deploy a private security professional or manager, while the
application for certification or licensure is being processed. A temporary
work permit will not be issued for armed private security professionals.

(G) The Form PS-20 will last no longer than 120 days and, in any
event, shall end upon written notice from the Department to the applicant
that the permit has been administratively terminated under subsection
(1)(b)(H) of this rule.

(H) Upon written notice from the Department to the applicant and the
manager who signed the Form PS-20, the permit and authority to provide
private security services may be administratively terminated for the fol-
lowing reasons:

(i) The Department has reason to believe that a person with the appli-
cant’s name and birth date has been convicted of a disqualifying crime list-
ed in OAR 259-060-0020.

(ii) The application is incomplete or the Department has been unable
to verify application information to its satisfaction due to non-response or
non-compliance of the applicant.

(iii) Applicant has violated any private security administrative rule or
condition imposed by Form PS-20. Applicants who provide false informa-
tion in their application, contrary to their sworn oath, will be disqualified
from reapplying for a period of 10 years.

(iv) The fingerprint cards of applicant have been rejected under sub-
section 5(b) of this rule.

(I) Upon notification from the Department that the Form PS-20 has
been administratively terminated because of a deficiency in application, the
manager who signed the permit must notify the applicant that he or she may
not perform private security services. A new application with corrected
deficiencies must be filed, along with a new certification fee, prior to the
applicant resuming duties. This provision does not apply to terminations
based upon criminal conviction disqualification.

(J) The termination of the Form PS-20 due to a criminal conviction
disqualification is subject to the contested case hearing procedures set forth
in OAR 259-060-0300.

(c) The Department or its designated staff may administratively ter-
minate the application process if the Department is unable to complete the
certification process due to non-response or non-compliance of the appli-
cant after exhausting the following efforts:

(A) A letter will be mailed by the Department to the applicant, and the
last known employer of the applicant, identifying the deficiencies in the
Form PS-1, or the rejection of the fingerprint cards of applicant.

(B) The applicant and any manager supervising the applicant will
have 21 calendar days from the date of mailing to bring the applicant into
compliance and to notify the Department that the deficiencies are correct-
ed. The Department may, in its discretion, elect to extend the time for com-
pliance upon good cause shown by the applicant or its manager.

(C) If the Department is unable to determine a current address for the
applicant, or if the applicant or manager does not respond and correct the
deficiencies within 21 calendar days, or such additional time authorized by
the Department, the Department will list the applicant’s status as “adminis-
tratively terminated.” The Department will notify the applicant at his or her
last known address, and notify the last known employer of the applicant,
that the Department has administratively terminated the application
process.

(D) Once the application process has been administratively terminat-
ed, the applicant will be required to submit a new Form PS-1, with another
certification fee. An applicant whose application process has been adminis-
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tratively terminated is not eligible to perform private security services until
a new, complete application and fees are submitted to the Department,
along with a Form PS-6 providing proof of new basic training.

(2) The requirements for certification as an unarmed private security
professional are as follows:

(a) Compliance with the minimum standards for certification under
OAR 259-060-0020;

(b) Successful completion of the mandatory eight-hour basic class-
room instruction required under OAR 259-060-0060, including successful
completion of the written examination;

(c) Successful completion of the mandatory four-hour assessment
module required under OAR 259-060-0075; and

(d) Submission to the Department of the completed application pack-
et as required under Sub (5) of this rule, together with the appropriate fees.

(3) The requirements for certification as an armed private security
professional are as follows:

(a) Compliance with the minimum standards for certification under
OAR 259-060-0020;

(b) Successful completion of the mandatory eight-hour basic class-
room instruction required under OAR 259-060-0060, including successful
completion of the written examination;

(c) Successful completion of the mandatory four-hour assessment
module required under OAR 259-060-0075;

(d) Successful completion of the mandatory 15-hour firearms course
and marksmanship qualification required under OAR 259-060-0070,
including successful completion of the written examination and satisfaction
of marksmanship requirements; and

(e) Submission to the Department of the completed application pack-
et as required under (5) of this rule, together with the appropriate fees.

(4) A certified private security provider or applicant must carry the cer-
tificate or Form PS-20 on his or her person at all times while performing
security services or while on duty. The certificate or Form PS-20 must be
presented to any law enforcement officer upon demand, and must be dis-
played to any other person upon reasonable request. A temporary work per-
mit will not be issued for instructors or armed private security professionals.

(5) The application packet for certification as a private security
provider must include:

(a) A completed Form PS-1, including a sworn affidavit attesting to
the truth and correctness of the information provided by the applicant, and
acknowledging the Department’s right to terminate a temporary work per-
mit. Falsification of this application can result in a denial of certification for
up to ten years, as well as pursuit of criminal charges.

(b) A completed fingerprint packet. The Department will accept fin-
gerprint cards correctly rolled and completed by private security or public
safety personnel trained to roll fingerprints, or a person who is employed
and trained by a private business that provides fingerprinting services.
These fingerprint cards must be submitted on the pre-printed FBI finger-
print cards supplied by the Department, and must be sealed in a tamper-
proof bag by the person rolling the prints. A fee will be charged for the third
submittal of fingerprint cards if rejected twice by the Federal Bureau of
Investigation;

(A) A fingerprint packet must include two fingerprint cards, and a
Form PS-4. The person rolling the fingerprints must complete Form PS-4,
enclose the two completed fingerprint cards and the Form PS-4 in the tamp-
er-proof bag, seal it, and return it to the applicant.

(B) When the fees, application and completed fingerprint packet are
received, the Department will assign a Private Security Identification num-
ber to the applicant, record that number on the fingerprint cards and for-
ward the fingerprint cards to Oregon State Police. The Oregon State Police
will process one set of the prints and send the other set of prints to the
Federal Bureau of Investigation (FBI) for processing;

(C) The applicant’s fingerprints will be retained and kept on file by
the Oregon State Police Identification Services Section;

(D) The Oregon State Police Identification Services Section will noti-
fy the Department or its designated staff of any criminal record disclosed
through processing the applicant’s fingerprint cards; and

(E) If any procedural change is made by either the Federal Bureau of
Investigation or the Oregon State Police Identification Services Section, the
Department will comply with the most current requirements.

(c) The original Form PS-6 sealed by the instructor in the approved
tamper-proof bag;

(d) A completed Form PS-7 (Private Security Instructor Evaluation)
(optional);

(e) The original of completed Form PS-20 (if employed).
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(6) The applicant must submit the nonrefundable certification fee
(including the fingerprint processing fee) to the Department or its designat-
ed staff, along with the application packet. The application will be rejected
unless the certification fee is paid by business check, money order or
cashier’s check. No personal checks, credit cards or cash will be accepted.

(7) The completed application packet must be mailed to the
Department or its designated staff prior to the applicant performing any pri-
vate security services.

(8) Renewal of certification must occur every two years subject to the
following conditions:

(a) The certificate holder must, within the 90-day period prior to cer-
tificate expiration, obtain refresher training as provided for in OAR 259-
060-0080, submit the Form PS-6, required fees and a completed Form PS-
21 (Renewal of Private Security Licensure or Certification). A copy of the
Form PS-21 must be carried on the provider’s person, while performing pri-
vate security duties, until a new certificate is received.

(b) The provider must submit the nonrefundable renewal fee to the
Department or its designated staff. The renewal application will be reject-
ed unless the renewal fee is paid by business check, money order or
cashier’s check. No personal checks, credit cards or cash will be accepted.

(c) The renewal documents must be received by the Department not
more than 90 days prior to the anniversary date of the certification or licen-
sure to allow for processing of the forms and criminal history check. The
background check may determine convictions or other conditions under
OAR 259-060-0020 that would disqualitfy the provider.

(d) Failure to comply with renewal requirements will result in the
expiration of certificate or license.

(A) Persons reapplying within 90 days of expiration must complete
the Form PS-21, and shall submit the certification fee.

(B) Persons reapplying after 90 days of expiration must complete the
Form PS-21 (Application for Licensure or Certification), and must submit
the certification fees, plus a $25.00 late submission penalty fee.

(C) Persons continuing to provide private security services, after the
certification has expired will be subject to penalties as provided for in ORS
181.991.

(9) Any private security provider who is arrested or charged criminal-
ly must notify the provider’s employer and the Department of that fact not
later than 48 hours after the arrest or charge is filed. Any employer who
knows that an employee has been arrested or charged with a crime must
notify the Department of that fact not later than 48 hours after the employ-
er acquired knowledge. The initial notification may be by telephone, but
must be immediately followed by written notification. The notification
must include the specific charges, the county and state where any charges
are pending, the investigating agency, and the date of the arrest. Failure to
notify the Department may result in suspension of the arrested person’s cer-
tification or licensure.

(10) The applicant or private security provider must notify the
Department or its designated staff within 14 calendar days of any change of
address by using Form PS-23 (Private Security Services Provider Change
of Information). Executive managers may use the form to advise the
Department of the termination of employment, or provide their own list.
Under ORS 305.385, a summary of all private security providers and appli-
cants is provided annually to the Oregon Department of Revenue, includ-

ing name, address and Social Security number.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 181.873 - 181.878 & 181.883 - 181.885
Stats. Implemented: ORS 181.873 - 181.878 & 181.883 - 181.885
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 4-2003, f. & cert. ef. 1-22-03; DPSST 3-2005(Temp), f. 4-25-
05, cert. ef. 5-1-05 thru 10-28-05; DPSST 9-2005, f. & cert. ef. 10-14-05; DPSST 6-2006, f.
& cert. ef. 5-15-06

259-060-0130
Licensing of Executive and Supervisory Manager

(1) Under ORS 181.873(1)(b), it is unlawful for a person to engage in
the business of, executive or supervisory manager, or to offer services in
such capacities, unless the person has obtained a license in accordance with
these rules.

(2) Each business, employer, or entity with a private security profes-
sional staff of at least one person must designate one employee who per-
forms the duties of an “Executive Manager”, as described in these rules, to
obtain an Executive Manager license. An employer may obtain licensure
for more than one executive manager. Any person who has responsibility
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and authority in supervising persons providing security services, who has
not been licensed as an Executive Manager, must obtain a Supervisory
Manager license. This provision applies to any business, employer or enti-
ty that provides private security services within this state, regardless of
whether the business, employer or entity is located in or out of this state.

(a) In the event contract private security services are utilized, and the
business or entity is not itself engaged in providing private security servic-
es, or engaging employees in private security services, there is no require-
ment for that business or entity to obtain a license under these rules.

(b) Issuance of an executive manager or supervisory manager license
requires that the applicant meet the qualifications set forth in OAR 259-
060-0020. This license authorizes the holder to distribute temporary work
permits to private security professionals. A temporary work permit will not
be issued for armed private security applicants. The executive manager or
supervisory manager must review each application for completeness and
criminal history, prior to mailing. DPSST must deny certification for appli-
cants with certain convictions, as outlined in OAR 259-060-0020. Fees are
not refundable.

(3) The requirements for licensing as an executive manager or super-
visory manager are as follows:

(a) Compliance with the minimum standards for licensing under OAR
259-060-0020;

(b) Successful completion of training required under OAR 259-060-
0060, including successful completion of the written examination and ori-
entation under OAR 259-060-0065, and 259-060-0075. The training orien-
tation specific to managers is required; and

(c) Submission to the Department of the completed application pack-
et as required under subsection (6) of this rule, together with the appropri-
ate fees. Because the manager training is completed through self-study, the
training manual must be mailed to the manager by the Department upon
receipt of the Form PS-1 (Application for Licensure or Certification of
Private Security Providers), the fingerprint packet and the appropriate fees.
To complete the application process, the manager must complete the writ-
ten examination and attend the mandated manager orientation. Licensure as
a manager does not allow the manager to provide private security services
as a professional; the appropriate training course must be completed in
order to do so.

(4) The application packet for licensure as an executive manager or
supervisory manager must include:

(a) A completed Form PS-1 (Application for Licensure or
Certification of Private Security Services Providers);

(b) A completed Form PS-4 (Affidavit of Person Rolling Fingerprints)
and fingerprint cards, sealed in a tamper-proof bag;

(c) A completed Form PS-20 (Temporary Work Permit), if the man-
ager-designate qualifies for pre-training employment under the provisions
of sub-section (11) in this rule.

(5) The applicant must submit the nonrefundable applicable fee to the
Department or its designated staff, along with the application packet. The
application will be rejected unless the fee is paid by business check, money
order or cashier’s check. No personal checks, credit cards or cash will be
accepted.

(6) The completed application packet must be mailed to the
Department prior to the performance by the applicant of any services as an
executive manager or supervisory manager.

(7) Renewal of licensure must occur every two years subject to the
following conditions:

(a) The license holder must complete and submit Form PS-21
(Renewal of Private Security Licensure or Certification). Completion of a
biennial four-hour refresher course is required under OAR 259-060-
0080(1)(a).

(b) The applicant must submit the nonrefundable renewal fee to the
Department or its designated staff. The renewal application will be reject-
ed unless the renewal fee is paid by business check, money order or
cashier’s check. No personal checks, credit cards or cash will be accepted.

(c) The renewal documents must be received by the Department not
more than 90 days prior to the expiration of the current license.

(d) Failure to comply with renewal requirements will result in the
expiration of the license as provided for in OAR 259-060-0120(8)(d).
Managers with expired licensure are not eligible to perform security serv-
ices until a new, complete application and fees are submitted to the
Department, along with a $25.00 late submission penalty fee. New manag-
er orientation training will also be required.

(8) During the two-year certification period, in the event of a staff
change of executive manager(s) or supervisory manager(s), the company or
entity must select a replacement manager, and must cause that person to
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apply for licensure as an Executive Manager or Supervisory Manager, as
required. The company or entity must immediately notify the Department
of the staff change on Form PS-23 (Change of Information). The new man-
ager must complete a four-hour management orientation.

(9) A licensed manager who performs private security services must
complete the full training required for that classification and be certified.

(10) An applicant or person may hold a temporary work permit as an
executive manager or supervisory manager for up to 120 days under the fol-
lowing conditions:

(a) A company or entity has newly established a private security serv-
ices workforce over whom the person will command, or an existing
licensed executive or supervisory manager is suddenly unable to perform
such duties due to death, termination or other unexpected circumstance.

(b) The person seeking a temporary work permit as an executive man-
ager or supervisory manager holds at least one of the following qualifica-
tions:

(A) Certified in this state as a private security professional; or

(B) Holds a management position that, in the chain of supervision, is
equal to, or higher than, the vacated licensed position.

(¢c) A Form PS-20 (Private Security Services Provider Temporary
Work Permit) must be completed and forwarded to the Department or its
designated staff prior to performing any duties as an executive manager or
supervisory manager relating to providing security services in this state,
and is subject to the conditions found under OAR 259-060-
0120(1)(b)(G)-(J).

(d) If the person seeking a temporary work permit as an executive
manager or supervisory manager has not completed each step of the appli-
cation process, the person may not have oversight responsibilities for pri-
vate security services or staff, and the business or entity may not provide
private security services.

(e) The intent of the Form PS-20 provision is to allow a business or
entity to employ an executive manager or supervisory manager to provide
private security services while the recruitment is in process.

(f) An executive manager or supervisory manager may also be tem-
porarily assigned to provide private security services under the provisions
of OAR 259-060-0120(1)(a).

(11) The Department or its designed staff may administratively ter-
minate the application process as provided for in OAR 259-060-
0120(1)(c)(A)—(D).

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 181.873 - 181.878 & 181.883 - 181.885

Stats. Implemented: ORS 181.873 - 181.878 & 181.883 - 181.885

Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-

1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST

3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;

BPSST 4-1999, . 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-

2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-

01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,

f. & cert. ef. 4-30-02; DPSST 4-2003, f. & cert. ef. 1-22-03; DPSST 6-2006, f. & cert. ef. 5-
15-06

259-060-0135
Certification of Private Security Instructors

(1) The Department or its designated staff must certify instructors
deemed qualified to teach in any required private security professional
training courses.

(2) Certified Private Security Instructor

(a) The minimum requirements for certification as an instructor are as
follows:

(A) Compliance with the minimum standards for certification under
OAR 259-060-0020;

(B) Successful completion of training and examination required under
OAR 259-060-0060, 0065 and 0075;

(C) High school diploma or GED;

(D) Minimum of three years work experience in the private security
services, military, or law enforcement fields; and

(E) Compliance with the age requirements under the Private Security
Service Providers Act;

(b) A certified instructor is authorized to:

(A) Provide the eight-hour “basic” instruction based on the approved
course content and materials provided by the Department or its designated
staff as specified in OAR 259-060-0060;

(B) Provide the four-hour assessment module based on the approved
private security professional course content, materials and assessment cri-
teria provided by the Department or its designated staff as specified in OAR
259-060-0075;

(C) Provide the four-hour biennial refresher training and testing based
on the approved private security professional course content and materials
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provided by the Department or its designated staff as specified in OAR 259-
060-0080; and

(D) Administer the applicable written examination(s) as specified in
OAR 259-060-0065.

(c) The certified instructor must conduct all instruction, training and
testing required by the Department in accordance with these rules. The
instructor must provide to the applicant the fully-completed original Form
PS-6 (Affidavit of Instructor and Private Security Provider Testing
Results), sealed in a tamper-proof bag, if the applicant successfully com-
pletes all requirements. Additionally, the instructor must provide the appli-
cant with a Form PS-6 colored carbon copy, and the instructor will retain
the other carbon copy in the instructor’s files for the life of the training (two
years).

(3) Certified Private Security Firearms Instructor

(a) The minimum requirements for certification as a private security
firearms instructor are as follows:

(A) Compliance with the minimum standards for certification under
OAR 259-060-0020;

(B) Successful completion of training required under OAR 259-060-
0060 and 259-060-0075, including the successful completion of the written
examination and orientation required under OAR 259-060-0065;

(C) Compliance with the firearms restriction requirements of OAR
259-060-0020(5); and

(D) Hold one or more of the following:

(i) A current certification through the National Rifle Association Law
Enforcement Firearms Instructor Development School;

(ii) A current certification as a firearms instructor through the Federal
Law Enforcement Training Center;

(iii) A current certification from a Department-certified law enforce-
ment or criminal justice firearms instructor course;

(iv) A current certification as a firearms instructor through the Federal
Bureau of Investigation; or

(v) A current certification as a private security firearms instructor
through the Washington Criminal Justice Training Center.

(b) A certified private security firearms instructor is authorized to:

(A) Provide firearms instruction based upon curriculum approved by
the Board, and administer firearms marksmanship qualifications as provid-
ed by the Department, or its designated staff, as specified in OAR 259-060-
0070;

(B) Provide the annual firecarms classroom instruction and firearms
requalification as specified in OAR 259-060-0085;

(C) Administer required armed written examination as specified in
OAR 259-060-0065; and

(D) Terminate the firearms instruction or firearms marksmanship
qualification if, in the instructor’s opinion, the applicant is unfit to proceed,
taking into consideration the applicant’s poor judgment, unsafe practices,
abnormal behavior, or other relevant factors. The instructor must immedi-
ately notify the applicant of the reason for termination of training and must
also notify the Department or its designated staff within 48 hours in writ-
ing, using Form PS-6 (Affidavit of Instructor and Private Security Provider
Testing Results).

(c) A certified private security firearms instructor must conduct all
instruction, training, qualification and testing required by the Department in
accordance with these rules. Only the certified instructor who conducts the
training will sign the Form PS-6. The instructor must provide to the appli-
cant the fully-completed original Form PS-6, sealed in a tamper-proof bag,
if the applicant successfully completed all requirements. Additionally, the
instructor must provide the applicant with a Form PS-6 colored carbon
copy, and the instructor will retain the other carbon copy in the instructor’s
files for the life of the training (two years).

(4) Applications for instructor certification must be submitted on
Form PS-1 (Application for Licensure or Certification of Private Security
Services Provider), and must be accompanied by fees, a detailed resume of
the applicant’s qualifications, including a copy of a firearms instructor cer-
tificate (if applicable), and a fingerprint packet completed and sealed in
compliance with OAR 259-060-0120(5)(b).

(5) If instructor certification is denied, the requesting applicant must
be notified in writing and advised of the reasons for denial.

(6) Review of instructor certification may be initiated upon the
request of a private security provider, the Department or its designee, or
other reliable source.

(7)(a) Instructor certification is valid for two years. The certification
will be renewed upon payment of a nonrefundable renewal fee and proof of
at least four hours of refresher course-work relating to any of the specific
subjects being taught or generally improving instructor skills. An instructor
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may elect to provide proof of private security classes taught within the past
year by submitting a Form PS-8 (Private Security Instructor Proof of Skills
Improvement).

(b) Failure to comply with renewal requirements shall result in the
expiration of certification. Reapplication after expiration can be conducted
as provided for in OAR 259-060-0120(8)(d).

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 181.878 & 181.883

Stats. Implemented: ORS 181.878

Hist.: PS 9-1997, . & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 11-2005, f. & cert. ef. 10-14-05; DPSST 6-2006, f. & cert. ef.
5-15-06

259-060-0150
Process for Adding Licenses or Certificates

Applicants seeking to add a license or upgrade to an armed private
security professional will be charged an administrative fee, as provided for
in OAR 259-060-0500. A criminal history check must be conducted on each
applicant and certain criteria must be met by the applicant. The expiration
date of the certificate or license remains the same; armed applicants may
wish to pay the full fee for an armed certification to obtain a full two years
on their new armed certificate. To add a license or certificate, the applicant
must:

(1) Submit a completed Form PS-1 (Application for Licensure or
Certification of Private Security Services Provider) to the Department with
the specific request marked, together with the nonrefundable fee; and

(2) Meet the following criteria:

(a) To change a private security professional certification from
unarmed to armed, the applicant must obtain armed training from a certi-
fied private security or public safety firearms instructor; then submit a com-
pleted Form PS-6 (Affidavit of Instructor and Private Security Provider
Testing Results), sealed in an approved tamper-proof bag, together with the
required fee and a completed Form PS-23 (Change of Information). A copy
of the Form PS-23 must be carried on the person while performing armed
private security services, until a new certificate is received. Because the
unarmed training is a prerequisite to the armed certification, it is not nec-
essary for an armed applicant to apply for or hold both certificates.

(b) To add a private security instructor certification, the applicant
must submit proof of qualifications as specified in OAR 259-060-
0135(2)(a), together with updated personal information, completion of the
DPSST instructor orientation and the required fee. Certified private securi-
ty firearms instructors may add this certification without charge by com-
pleting the DPSST instructor orientation.

(c) To add an armed private security instructor certification, the appli-
cant shall submit proof of qualifications as specified in OAR 259-060-
0135(3)(a), together with updated personal information, completion of the

DPSST armed instructor orientation and the required fee.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 181.878 & 181.880
Stats. Implemented: ORS 181.873, 181.875, 181.878 & 181.880
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0300
Denial/Suspension/Revocation

(1) Grounds for Denying, Suspending or Revoking the Certificate of
a Private Security provider; Process for Requesting Board Waiver:

(a) The Department may suspend, revoke or deny a license or certifi-
cate after written notice, and a hearing, if requested, based upon a finding
that:

(A) The applicant or holder of the certificate or license falsified any
information submitted on the application for certification or licensing or on
any documents submitted to the Department or falsified any documents
pertaining to Private Security certification or licensing;

(B) The license holder or applicant for licensure has violated the tem-
porary assignment provisions of OAR 259-060-0120(1);

(C) The applicant or holder of the certificate or license has failed to
timely submit properly completed forms, documentation or fees required
under these rules;
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(D) The applicant or holder of the certificate or license has violated
the provisions of the Private Security Service Providers Act or these admin-
istrative rules or has failed to perform any acts required by these rules.

(b) The Department must revoke or deny a license or certificate after
written notice and a hearing, if requested, based upon a finding that:

(A) The applicant or holder of the license or certificate at any time
fails to meet the criminal history requirements of OAR 259-060-0020(4);

(B) The holder of an armed security officer or firearms instructor cer-
tificate, or an applicant for such a certificate, fails to meet the minimum
qualifications and requirements set forth in OAR 259-060-0020(5);

(C) The holder of an armed private security professional or firearms
instructor certificate, or an applicant for such, a certificate, suffers any dis-
qualification, condition or circumstance which, under federal law or the law
of this state, would disqualify the person from owning, possessing or pur-
chasing a firearm; or

(c) Pursuant to OAR 259-060-0300(2)(f), the Department may sus-
pend a license or certificate based upon a finding that:

(A) The holder of the certificate or license has been arrested for or
charged with any crime listed in OAR 259-060-0020(4);

(B) The holder of the certificate or license has failed to successfully
complete or timely report the annual or biennial refresher training and
examination(s) required in OAR 259-060-0080; or

(C) The holder of the armed private security professional certification
has failed to successfully complete or timely report the annual firearms
marksmanship requalification required under OAR 259-060-0085.

(2) Denial, Suspension and Revocation Procedure:

(a) Employer Request: When the employer of the private security
provider requests that the person’s certification or licensure be denied, sus-
pended or revoked, the request must be submitted in writing to the
Department or its designated staff, stating the reason for the requested sus-
pension, revocation or denial and all factual information supporting the
request.

(b) Department Initiated Request: Upon receipt of factual information
from any source, and pursuant to ORS 181.878, the Department or its des-
ignated staff may request that the person’s certification or licensure be sus-
pended, revoked or denied.

(c) Department Staff Review: The Department or its designated staff
will review the request and the supporting factual information to determine
if the request for suspension, revocation or denial meets statutory and
administrative rule requirements. If the reason for the request does not meet
the statutory and administrative rule requirements for suspension, revoca-
tion or denial, the Department’s designated staff shall so notify the
requestor. If the reason for the suspension, revocation or denial meets statu-
tory and administrative rule requirements, but is not supported by adequate
factual information, the Department or its designated staff will request fur-
ther information or conduct its own investigation of the matter.

(d) Initiation of Proceedings: The Department’s designated staff will
determine if the reason for suspension, revocation or denial and supporting
factual data meet the statutory and administrative rule requirements and so
advise the Department or its designated committee.

(e) Contested Case Notice: The Department or its designated staff will
prepare a “Contested Case Notice” in accordance with OAR 137-003-0001
of the Attorney General’s Model Rules of Procedure adopted under OAR
259-005-0015. The Department or its designated staff must serve a copy of
the “Notice” on the person whose certification or licensure is being affect-
ed.

(f) Emergency Suspension Order: Notwithstanding subsection (e), the
Department may immediately suspend a person upon a report that a person
has been arrested for, or charged with, any crime listed in OAR 259-060-
0020(4). The report may be received in any form and from any source.

(g) An Emergency Suspension Order must be in writing. The order
may be issued without prior notice to the individual and without a prior
opportunity for a contested case hearing. An Emergency Suspension Order
must:

(A) Generally describe the acts of the person and any circumstances
that would be grounds for an Emergency Suspension Order under this rule;
and

(B) Identify the person at the Department whom the individual may
contact and who is authorized to make recommendations regarding
issuance of the order.

(h) When the Department issues an Emergency Suspension Order, it
must be served on the individual either personally or by registered or certi-
fied mail and must contain the following information:

(A) The effective date of the Emergency Suspension Order;
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(B) A statement of findings detailing the specific acts or omissions of
the person that violate applicable laws or rules and which serve as the
grounds for revocation or suspension;

(C) A reference to the sections of the statutes and rules involved;

(D) A statement indicating the individual has the right to request a
hearing to contest the Emergency Suspension Order;

(E) A statement indicating the individual will have waived their right
to a hearing regarding the Emergency Suspension Order if the request for a
hearing is not received by the Department within 20 calendar days of the
date of notice of the Emergency Suspension Order; and

(F) A statement indicating a hearing will be held as soon as is prudent
and practicable if a timely request for a hearing is received.

(i) If the individual submits a timely request for a hearing, the
Department will hold a hearing on the Emergency Suspension Order as
soon as is prudent and practicable.

(A) The Department may combine the hearing on the Emergency
Suspension Order with any underlying proceeding affecting the license or
certificate.

(B) The sole purpose of the hearing will be to determine whether the
individual was charged with or arrested for a crime listed in OAR 259-060-
0020(4). Upon a showing that an individual was not charged with or arrest-
ed for a crime in OAR 259-060-0020(4), the suspension of the individual’s
certificate or license will be immediately lifted; otherwise, the suspension
will remain in effect until final disposition of the charges or arrest.

(j) Response Time:

(A) Revocation or Denial: If the Department is seeking revocation or
denial of a license or certificate, a party who has been served with the
“Contested Case Notice” must submit a written request for a hearing to the
Department within 60 calendar days from the date of mailing or personal
service of the notice.

(B) Suspension: If the Department is seeking suspension of a license
or certificate, a party who has been served with an Emergency Suspension
Order must submit a written request for a hearing to the Department with-
in 20 calendar days from the date of mailing or personal service of the
notice. The Department may extend the time allowed for submission of the
written request for a hearing for up to 30 calendar days upon request.

(k) Default Order: If a timely request for a hearing is not received by
the Department, the Contested Case Notice or Emergency Suspension
Order will become a final order revoking, suspending or denying certifica-
tion pursuant to OAR 137-003-0075(5).

(1) When the Department revokes a certification or denies an appli-
cant’s license or certificate, an individual is ineligible to reapply for future
certification or licensure for a period of four (4) years from the date of final
Department action or order. Any applicant reapplying for certification or
licensure must reapply in accordance with the provisions of the Private
Security Service Act.

(m) Hearing Request: When a request for a hearing is received in a
timely manner, the Department will refer the matter to the Hearings Officer
Panel in accordance with OAR 137-003-0075(5).

(n) Waiver Request: It is the responsibility of the Board to set the stan-
dards, and of the Department to uphold them in such a manner so as to
ensure the highest levels of professionalism and discipline. Those standards
must be upheld at all times, unless there is a specific finding of substantial
and compelling reason that demonstrates that neither the safety of the pub-
lic nor the respect of the profession will be compromised by a waiver.
Certain criminal convictions will not qualify for waiver request, as identi-
fied in OAR 259-060-0020(4). In the event that a waiver of denial, suspen-
sion or revocation is granted, the Board’s decision must be in writing. The
waiver request will suspend timelines for a contested case hearing until an
order granting or denying the waiver has been issued. The waiver process
applies only to the petitioners who have been certified and licensed under
the Private Security Service Providers Act of 1995 on or before October 23,
1999.

(A) The Policy Committee may consider limited waivers to the
Department’s notice of intent to deny, suspend or revoke certification or
licensure, and forward a recommendation to the Board, based upon:

(i) The petitioner having been licensed or certified under the Private
Security Service Providers Act of 1995 on or before October 23, 1999;

(ii) The length of time that has elapsed between petitioner’s disquali-
fying conviction and application to the Department is substantial and in the
case of a lifetime disqualifier, the length of time exceeds 20 years;

(iii) Letters of reference attesting to good moral and ethical fitness;

(iv) The petitioner’s age at the time of the conviction;

(v) Absence of other criminal convictions; and

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

(vi) A written explanation of any substantial or compelling reasons,
including but not limited to mitigating circumstances of the arrest.

(B) It is the responsibility of the petitioner to request a waiver within
20 calendar days of the Department’s notice of denial or revocation.

(O) It is the responsibility of the petitioner to present to the Policy
Committee all information relative to the request for waiver, in writing, not
less than 15 days prior to the next regularly scheduled Policy Committee
meeting. The Policy Committee will make its recommendation to the

Board, following review of those documents.

Stat. Auth.: ORS 181.878, 181.882 & 181.885

Stats. Implemented: ORS 181.878 & 181.885

Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02 ; DPSST 4-2003, f. & cert. ef. 1-22-03; DPSST 10-2003(Temp), f. &
cert. ef. 6-16-03 thru 12-1-03; DPSST 12-2003, f. & cert. ef. 7-24-03; DPSST 6-2004, f. &
cert. ef. 4-23-04; DPSST 5-2005(Temp), f. & cert. ef. 8-3-05 thru 1-1-06; DPSST 10-2005,
f. & cert. ef. 10-14-05; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0305
Agency Representative in Contested Case Hearings

(1) Subject to the approval of the Attorney General, an officer or
employee of this agency is authorized to appear on behalf of the agency in
all contested case hearings conducted by this agency.

(2) The agency representative may not make legal argument on behalf
of the agency.

(a) “Legal argument” includes arguments on:

(A) The jurisdiction of the agency to hear the contested case;

(B) The constitutionality of a statute or rule or the application of a
constitutional requirement to an agency; and

(C) The application of court precedent to the facts of the particular
contested case hearing;

(b) “Legal argument” does not include presentation of evidence,
examination and cross-examination of witnesses or presentation of factual
arguments or arguments on:

(A) The application of the facts to the statutes or rules directly appli-
cable to the issues in the contested case;

(B) Comparison of prior actions of the agency in handling similar sit-
uations;

(C) The literal meaning of the statutes or rules directly applicable to
the issues in the contested case; and

(D) The admissibility of evidence or the correctness of procedures
being followed.

(3) When an agency officer or employee represents the agency, the
presiding officer will advise each representative of the manner in which
objections may be made and matters preserved for appeal. Such advice is
of a procedural nature and does not change applicable law on waiver or the
duty to make timely objection. Where such objections involve legal argu-
ment, the presiding officer will provide reasonable opportunity for the
agency officer or employee to consult legal counsel and permit such legal
counsel to file written legal argument within a reasonable time after con-

clusion of the hearing.
Stat. Auth.: ORS 181.878
Stats. Implemented: ORS 181.878, 183.341 & 183.457
Hist.: BPSST 3-2000, f. & cert. ef. 8-10-00; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0450
Compliance

(1) The Department or its designated staff may cause inspections of
records and procedures of private security providers, relating to the mini-
mum employment standards and training standards that are mandated by
the Private Security Service Providers Act, as well as those records and pro-
cedures which are under the purview of OAR 259-060-00005 to 259-060-
0500, in order to verify adherence to and compliance with any applicable
rule or statute.

(2) The Department or its designated staff may cause any administra-
tive proceeding or court action to be initiated to enforce compliance with
the provisions of the Private Security Service Providers Act, and the admin-
istrative rules promulgated thereunder.

(3) Scope and authority. Application of a civil penalty includes, but is
not limited to, the violations set out in sub-section (5) of this rule.

(a) This rule sets guidelines for civil penalties for violations of the pri-
vate security laws under ORS 181.870-181.991, and the administrative
rules under chapter 259, division 60;

(b) This rule is authorized by ORS 181.870-181.991 and carries out
ORS 181.991.
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(4) Definitions. For the purposes of this rule:

(a) “Flagrant violation” is

(A) An act by a provider, contractor, owner or manager who, after
being notified of a violation, intentionally continues it;

(b) “Penalty order” is the entry of an administrative order, either:

(A) Assessing a penalty; or

(B) Finding a violation, regardless of whether a penalty is assessed.

(c) “Subsequent violation™ is a repeat violation of any statute or rule
within a 36-month period following any order for the same violation.

(5) Civil penalty amounts. For non-flagrant violations,

(a) A penalty of no less than $250 for the first violation and $500 for
subsequent violations will be charged for each of the following:

(A) Failure by a private security professional to complete training,
apply for certification or obtain a temporary work permit, prior to provid-
ing private security services;

(B) Falsification of DPSST-submitted documents by a private securi-
ty professional;

(C) Failure of a private security professional to cease providing pri-
vate security services upon notice of termination, suspension, denial or rev-
ocation;

(D) Failure of a private security professional to report his or her own
arrest.

(b) A penalty of no less than $500 for the first violation and $750 for
subsequent violations will be charged for each of the following:

(A) Failure by an armed private security professional to complete
training or apply for certification prior to providing private security servic-
es;

(B) Falsification of DPSST-submitted documents by an armed private
security professional;

(C) Failure of an armed private security professional to cease provid-
ing private security services upon notice of termination, suspension, denial
or revocation;

(D) Failure of an armed private security professional to report his or
her own arrest

(c) A penalty of no less than $500 for the first violation and $750 for
subsequent violations will be charged for each of the following:

(A) Failure by a private security instructor to complete training or
apply for certification, prior to providing private security training;

(B) Falsification of DPSST-submitted documents by a private securi-
ty instructor;

(C) Failure of a private security instructor to cease providing private
security training upon notice of termination, suspension, denial or revoca-
tion;

(D) Failure of a private security instructor to report his or her own
arrest;

(E) Failure of a private security instructor to instruct the full DPSST-
certified curriculum.

(d) A penalty of no less than $750 for the first violation and $1,000
for subsequent violations will be charged for each of the following:

(A) Failure by a private security firearms instructor to complete train-
ing or apply for certification, prior to providing private security training;

(B) Falsification of DPSST-submitted documents by a private securi-
ty firearms instructor;

(C) Failure of a private security firearms instructor to cease providing
private security training upon notice of termination, suspension, denial or
revocation;

(D) Failure of a private security firearms instructor to report his or her
own arrest;

(E) Failure of a private security firearms instructor to instruct the full
DPSST-certified curriculum as required by ORS 181.883.

(e) A penalty of no less than $1,000 for the first violation and $1,500
for subsequent violations will be charged for each of the following:

(A) Failure by a executive or supervisory manager to complete train-
ing or apply for certification, prior to providing private security services,
except as provided for in OAR 259-060-0130(11);

(B) Falsification of DPSST-submitted documents by a executive or
supervisory manager;

(C) Failure of a executive or supervisory manager to cease providing
private security services upon notice of termination, suspension, denial or
revocation;

(D) Failure of an executive or supervisory manager to report his or her
own arrest, or the known arrest of an employed private security services
provider;

(E) Failure of an executive or supervisory manager to terminate the
employment of a private security services provider or applicant whose
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application has been terminated, or whose certificate has been suspended,
denied or revoked, upon notice from the Department to do so.

(F) The employment of private security providers who have not com-
pleted the training and application process required under the Private
Security Service Providers Act.

(6) Procedures.

(a) Except as provided in section (8) of this rule, staff will forward a
case report of the designated failure to comply and subsequent recommen-
dation of civil penalty for review by the Policy Committee, which in turn,
will forward its recommendation to the Board for final dispensation.

(b) Written notice of the violation of administrative rule or statute
shall be served upon the licensee or certificate holder by certified and reg-
ular mail, with an opportunity for the licensee or certificate holder to rem-
edy the violation within 14 days of the mailing of the notice, except for
providers who have falsified the criminal history section of an application;

(c) Civil penalties may be lowered from the amount set in this rule,
waived where further mitigation is warranted, or resolved by stipulation as
provided in section (8) of this rule. Providers who remedy the stated viola-
tion and come into compliance without hearing may be assessed half of the
penalty provided for in this rule.

(7) Options.

(a) If civil penalties are sought under ORS 181.991 for a continuing
flagrant violation of the private security laws or rules, staff will seek, and
the committee will recommend to the Board on Public Safety Standards and
Training, the assessment of $1,500 per occurrence.

(b) If judicial review of any application of a penalty under this section
is requested under ORS 183.480:

(A) No civil penalty will be sought or assessed for the alleged viola-
tion until after the review has been completed and the assessment upheld;

(B) Notwithstanding a request for judicial review, civil penalties can
be brought or assessed for failure to comply with other laws or rules that do
not involve the matter under review;

(C) The obligation to advise the Department of a judicial review
request is on the person charged or about to be charged for the violation.

(8) Resolution by stipulation.

(a) Department staff is authorized to seek resolution by stipulation,
subject to acceptance and approval by the Board or Director, if:

(A) The matter is resolved before entry of an order assessing penalty;

(B) The respondent corrects or proceeds to correct all deficiencies
itemized by Department staff within the time allowed; and

(C) The penalty amount agreed to is tendered in certified check, bank
draft, cashier’s check or postal money order, along with the stipulation.

(b) A stipulation will not be accepted for less than the guideline pro-
vided for in this rule if the violation is for failure to obtain a required cer-

tificate or license, and such is not obtained as part of the resolution.
Stat. Auth.: ORS 181.878
Stats. Implemented: ORS 181.878
Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 4-2003, f. & cert. ef. 1-22-03; DPSST 6-20006, f. & cert. ef. 5-
15-06

259-060-0500
License Fees

Payments to the Department are non-refundable, and must be paid by
business check, money order or cashier’s check. No personal checks, cred-
it cards or cash will be accepted. The Department will charge the following
fees:

(1) The fee of $50 for the issuance of each two-year certification as a
private security professional.

(2) Appropriate fees must be submitted with each application for a
fingerprint criminal history check. These fees are to recover the costs
administering the fingerprint check through the Oregon State Police and
Federal Bureau of Investigation. An additional fee will be charged for the
third submittal of fingerprint cards when rejected for filing by FBI. Current
fee schedules for processing fingerprints may be obtained from the
Department.

(3) The fee of $50 for the issuance of a two-year license as a supervi-
Sory manager.

(4) The fee of $250 for the issuance of a two-year license as an exec-
utive manager.

(5) The fee of $80 for the issuance of a two-year certification as a pri-
vate security instructor.
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(6) The fee of $20 for the issuance of each upgrade, duplicate or
replacement card issued.

(7) The late submission penalty fee of $25 may be added to the fees
for recertification if the provider fails to complete certification by the expi-
ration date of the license or certificate. If an applicant provides document-
ed proof, such as payroll data, that he or she has not been employed to pro-
vide private security services since the prior certification or licensure
expired, the late penalty may be waived by the Department’s designated
staff.

(8) In the event a non-sufficient check is received for payment, an
additional $25 administrative fee will be assessed.

Stat. Auth.: ORS 181.878

Stats. Implemented: ORS 181.878

Hist.: PS 1-1997(Temp), f. 2-21-97, cert. ef. 2-24-97; PS 9-1997, f. & cert. ef. 8-20-97; PS

10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-1998, f. & cert. ef. 5-6-98; BPSST 2-

1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST 3-1998, f. & cert. ef. 6-30-98; BPSST

3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99; BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99;

BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-2001(Temp), f. & cert. ef. 8-22-01 thru 2-

18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-01 thru 2-18-02; BPSST 4-2002(Temp),

f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002, f. & cert. ef. 4-30-02; DPSST 12-2003,

f. & cert. ef. 7-24-03; DPSST 3-2005(Temp), f. 4-25-05, cert. ef. 5-1-05 thru 10-28-05;

DPSST 11-2005, f. & cert. ef. 10-14-05; DPSST 6-2006, f. & cert. ef. 5-15-06

259-060-0600

Forms
The Department hereby adopts by reference the following forms:
(1) PS-1 — Application for Licensure or Certification of Private

Security Services Provider.

(2) PS-3 — Private Security Order Forms Sheet.

(3) PS-4 — Affidavit of Person Rolling Fingerprints.

(4) PS-6 — (Affidavit of Instructor and Private Security Provider
Testing Results).

(5) PS-7 — Private Security Instructor Evaluation.

(6) PS-8 — Private Security Instructor Proof of Skills Improvement.

(7) PS-9 — Private Security Waiver for Reciprocity.

(8) PS-20 — Private Security Services Provider Temporary Work
Permit.

(9) PS-21 — Renewal of Private Security Services Licensure or
Certification.

(10) PS-23 — Private Security Services Provider Change of
Information.

(11) PS-27 — Private Security Code of Ethics.

[ED. NOTE: Forms referenced are available from the agency.]

Stat. Auth.: ORS 181.878

Stats. Implemented: ORS 181.878

Hist.: PS 9-1997, f. & cert. ef. 8-20-97; PS 10-1997(Temp), f. & cert. ef. 11-5-97; BPSST 1-
1998, f. & cert. ef. 5-6-98; BPSST 2-1998(Temp), f. & cert. ef. 5-6-98 thru 6-30-98; BPSST
3-1998, f. & cert. ef. 6-30-98; BPSST 3-1999(Temp), f. & cert. ef. 3-9-99 thru 9-5-99;
BPSST 4-1999, f. 4-29-99, cert. ef. 9-5-99; BPSST 3-2000, f. & cert. ef. 8-10-00; BPSST 8-
2001(Temp), f. & cert. ef. 8-22-01 thru 2-18-02; BPSST 18-2001(Temp), f. & cert. ef. 11-28-
01 thru 2-18-02; BPSST 4-2002(Temp), f. & cert. ef. 2-25-02 thru 7-1-02; BPSST 13-2002,
f. & cert. ef. 4-30-02; DPSST 6-2006, f. & cert. ef. 5-15-06

Rule Caption: Adopts and amends rules relating to the regulation
of private and provisional investigators in Oregon.

Adm. Order No.: DPSST 7-2006

Filed with Sec. of State: 5-15-2006

Certified to be Effective: 5-15-06

Notice Publication Date: 2-1-06

Rules Adopted: 259-061-0005, 259-061-0010, 259-061-0015,
259-061-0020, 259-061-0030, 259-061-0040, 259-061-0050, 259-
061-0055, 259-061-0060, 259-061-0070, 259-061-0080, 259-061-
0090, 259-061-0095, 259-061-0100, 259-061-0110, 259-061-0120,
259-061-0130, 259-061-0140, 259-061-0150, 259-061-0160, 259-
061-0170, 259-061-0180, 259-061-0190, 259-061-0200, 259-061-
0210, 259-061-0220, 259-061-0230, 259-061-0240, 259-061-0250,
259-061-0260

Subject: Adopts and amends rule relating to the regulation of pri-
vate investigators and provisional investigators who conduct busi-
ness in the state of Oregon.

Rules Coordinator: Bonnie Salle—(503) 378-2431

259-061-0005
Definitions

(1) “Administrative Termination” means the Department has stopped
the processing of an application due to non-response from applicant or non-
compliance with the application requirements or the requirements of these
rules.”
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(2) “Board” means Board on Public Safety Standards and Training.

(3) “Complainant” means any person or group of persons who file(s)
a complaint. The Department may, on its own action, initiate a complaint.

(4) “Complaint” means a specific charge filed with the Department
that a licensed investigator or candidate thereto, or any person apparently
operating as an investigator without a license, has committed an act in vio-
lation of ORS Chapter 703 or OAR chapter 259.

(5) “Committee” means the Private Security Policy Committee.

(6) “Continuing Education Guidelines” or “CE Guidelines” refers to
the provisions of Oregon Administrative Rule 259-061-0260.

(7) “Department” means the Department of Public Safety Standards
and Training.

(8) Disciplinary Procedure” means all action up to the final resolution
of a complaint after the issuance of a “Notice of Intent.”

(9) “Educational endeavor that reasonably could be beneficial to the
work of the investigator” as used in ORS 703.447(4) means those educa-
tional endeavors that are in compliance with the Department’s Continuing
Education Guidelines, or are approved by the Private Security Policy
Committee.

(10) “Employee,” as used in ORS 703.401 to 703.490, means a per-
son who is employed lawfully by an employer. The employer controls the
performance of that person; pays the salary, unemployment insurance, and
worker’s compensation insurance; and has sole authority to fire and control
work hours and the conditions of work. “Employee” in this context does not
include a person engaged as an independent contractor.

(11) “Expired license”: A license is considered expired on the date of
expiration. A person may not practice as an investigator with an expired
license.

(12) “Hours of experience” means documented clock hours.

(13) “Investigatory work” means any work performed in accordance
with ORS 703.401(2).

(14) “Licensee” or “Licensed Investigator”, as used in OAR 259-061-
0005 through 259-061-0260 means a person licensed as an investigator
under ORS 703.430.

(15) “Private investigator” is a licensed investigator who has com-
pleted a minimum of 1500 documented clock hours of investigatory work
experience or an approved course of study or a combination of work and
study as approved by the Department.

(16) “Provisional investigator” is a licensed investigator who has
completed fewer than 1500 documented clock hours of investigatory work
experience, or an approved course of study, or a combination of work and
study as approved by the Department; and who may not employ or super-
vise other investigators. Under 1997 and 1999 editions of governing statute,
this type of investigator was referred to as a “Registered Operative.”

(17) “Respondent” means an investigator who is a licensee or candi-
date for licensure, or any person apparently operating as an investigator
without a license, against whom a complaint has been filed.

(18) “Stipulated Agreement” means a written agreement entered into
between the Department and a respondent.

(19) “Violation” means a violation of Oregon Revised Statutes or
Oregon Administrative Rules as they pertain to the licensing requirements

of investigators in the state of Oregon.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0010
Fees

For the purpose of administering the licensing program under ORS
Chapter 703.401 through 703.995, appropriate fees shall be submitted to
the Department, by applicants for licensure for each of the following cate-
gories:

(1) Application:

(a) Private Investigator;

(b) Provisional Investigator.

(2) Licensing:

(a) Private Investigator;

(b) Provisional Investigator;

(¢) Inactive License;

(d) Temporary License;

(e) Interim License.

(3) Renewal of Licenses:

(a) Private Investigator;

(b) Provisional Investigator;

(4) Issuance of Identification cards.
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(5) Replacement of Card/License.

(6) Late Renewal of License.

Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480

Stats. Implemented: ORS 703.401 - 703.995

Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0015
Payment of Fees

Fees are due at the time of application. Payments to the department
are non-refundable, and must be paid by business check, money order or
cashier’s check. A current fee schedule for the private investigator licens-

ing program may be obtained from the department.
NOTE: Make all checks payable to DPSST.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0020
Initial and Renewal Applications

(1) Applications must be submitted on Department approved forms
pursuant to ORS 703.425. All applicants must disclose on the initial appli-
cation information required by ORS 703.425, including:

(a) Social Security Number;

(b) Home Address and Telephone Number;

(c) Business Address and Telephone Number;

(d) Place of Birth;

(e) Any license, certification or registration. Including:

(A) The title or type of such license, certification or registration;

(B) The location of the agency issuing such license, certification, or
registration;

(C) The license, certification or registration number issued;

(D) The dates such license, certification or registration was held; and

(E) All information regarding any revoked license, certification or
registration.

(2) All applicants must disclose on the initial and renewal application
any information requested, including:

(a) A statement listing all offenses of which the applicant has been
convicted;

(b) A statement that the applicant is not required to register or be reg-
istered as a sex offender under ORS 181.595, 181.596 or 181.597.

(c) A statement affirming the truth of all information contained in the
application;

(d) A statement listing all complaints, lawsuits, arbitration, mediation,
or disciplinary actions regarding investigative activities; and

(e) A statement listing all claims filed against the investigator’s sure-
ty bond, credit, or insurance.

(3) Submission of any false information in connection with an appli-
cation, supporting documentation or attachments for a license or registra-
tion may be grounds for discipline, criminal penalty, or civil penalty.

(4) Renewal applications, renewal fees, and support documentation
should be received, at a minimum, two weeks prior to, but not more than
ninety days prior to, a licensee’s expiration date to allow for processing

time.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0030
Application Requirements for Licensees with Expired Licenses

Applicants for licensure who were previously licensed in Oregon
must provide either:

(1) Proof of completion of continuing education requirements during
or since the last active status period; or

(2) A written explanation detailing why continuing education require-
ments were not met during his/her most recent active status period, and a
written plan detailing how they will be made up, including a time line. The
Department at its discretion may accept the plan in place of completed CE.
Not meeting continuing education requirements could be grounds for denial

of a license.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06
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259-061-0040
Review of Disclosures

(1) The Department will conduct a review of any application on
which disclosures have been made to determine if a license should be
issued pursuant to ORS 703.415(3), 703.450, 703.465.

(2) Criminal History. An applicant for licensure must not:

(a) Have been convicted of a person felony, as defined in the rules of
the Oregon Criminal Justice Commission: ORS 162.165 (Escape 1),
162.185 (Supplying Contraband as defined in Crime Categories 6 and 7
(Appendix 3)), 163.095 (Aggravated Murder), 163.115 (Murder), 163.118
(Manslaughter 1), 163.125 (Manslaughter II), 163.145 (Negligent
Homicide), 163.160(3) (Assault IV Felony), 163.165 (Assault III), 163.175
(Assault II), 163.185 (Assault I), 163.205 (Criminal Mistreatment I),
163.213 (Use of Stun Gun/Tear Gas/Mace I), 163.225 (Kidnapping II),
163.235 (Kidnapping I), 163.275 (Coercion as defined in Crime Category
7 (Appendix 3)), 163.355 (Rape III), 163.365 (Rape 1I), 163.375 (Rape 1),
163.385 (Sodomy I1I), 163.395 (Sodomy II), 163.405 (Sodomy I), 163.408
(Sexual Penetration II), 163.411 (Sexual Penetration I), 163.425 (Sexual
Abuse II), 163.427 (Sexual Abuse I), 163.525 (Incest), 163.535 (Abandon
Child), 163.537 (Buying or Selling a Person Under 18 Years of Age),
163.670 (Using Child in Display of Sexually Explicit Conduct), 163.684
(Encouraging Child Sex Abuse 1), 163.686 (Encouraging Child Sex Abuse
1I), 163.688 and 163.689 (Possession of Materials Depicting Sexually
Explicit Conduct of a Child I and II), 163.732 (Stalking), 163.747
(Violation of Officer’s Stalking Order), 163.750 (Violation of Court’s
Stalking Order), 164.075 (Theft by Extortion as defined in Crime Category
7 (Appendix 3)), 164.225 (Burglary I as defined in crime Categories 8 and
9, Appendix 3), 164.325 (Arson I), 164.395 (Robbery III), 164.405
(Robbery 1I), 164.415 (Robbery I), 164.877(3) (Tree Spiking (Injury)),
166.087 (Abuse of Corpse I), 166.165 (Intimidation I), 166.220 (Unlawful
Use of a Weapon), 166.275 (Inmate in Possession of Weapon), 166.385(3)
(Felony Possession of a Hoax Destructive Device), 167.012 (Promoting
Prostitution), 167.017 (Compelling Prostitution), 468.951 (Environmental
Endangerment), 811.705 (Hit and Run Vehicle (Injury)), 830.475 (Hit and
Run (Boat)) and attempts or solicitations to commit any Class A or Class B
person felonies as defined herein, or an equivalent crime with similar ele-
ments in another jurisdiction. Only Class B and Class C felony convictions
may be considered by the Policy committee and the Board for waiver of
suspension, denial or revocation, under the process outlined in OAR 259-
061-0040(1).

(b) Within the 10-year period prior to applying for, or during, licen-
sure, must not:

(A) Have been incarcerated, placed on probation or paroled as the
result of conviction of any felony, other than those described in subsection
(a) of this section in this, or any other, jurisdiction.

(B) Have been convicted of violating ORS 163.435 (Contributing to
the Sexual Delinquency of a Minor), 163.672 (1993 Edition) (Possession of
Depiction of Sexual Conduct of a Child), 163.673 (1993 Edition) (Dealing
in the Depiction of Sexual Conduct of a Child), 167.007 (Prostitution),
167.062 (Sadomasochistic Abuse or Sexual Conduct in a Live Show),
167.065 (Furnishing Obscene Material), 167.070 (Sending Obscene
Material to Minors), 167.075 (Exhibiting An Obscene Performance to a
Minor), 167.080 (Displaying Obscene Material to Minors), 167.087
(Disseminating Obscene Material) or an equivalent crime with similar ele-
ments in another jurisdiction. There will be no waivers granted for these
listed convictions.

(C) Have been convicted of a person misdemeanor, as defined in the
rules of the Oregon Criminal Justice Commission: ORS 161.405(2)(d)
Attempt or 161.435(2)(d) Solicitation to Commit any Class C person felony
as defined by the Oregon Criminal Justice Commission, 162.315 (Resisting
Arrest), 163.160 (Assault IV), 163.190 (Menacing), 163.195 (Recklessly
Endangering Another Person), 163.200 (Criminal Mistreatment II), 163.208
(Assaulting a Public Safety Officer), 163.212 (Unlawful Use of an Electrical
Stun Gun, Tear Gas or Mace II), 163.545 (Child Neglect II), 163.575
(Endangering the Welfare of a Minor), 163.605 (Criminal Defamation),
163.732(1) (Stalking), 163.750(1) (Violating Court’s Stalking Protective
Order), 166.065(4) [Harassment (Offensive Sexual Contact)], 166.155
(Intimidation II), 166.385 (Possession of Hoax Destructive Device) or an
equivalent crime with similar elements in another jurisdiction;

(D) Have been convicted of the following misdemeanors: ORS
162.075 (False Swearing), 162.085 (Unsworn Falsification), 162.145
(Escape III), 162.247 (Interfering with a Peace Officer), 162.295
(Tampering with Physical Evidence), 162.335 (Compounding a Felony),
162.365 (Criminal Impersonation), 162.369 (Possession of False Law
Enforcement Identification Card), 162.385 (Giving False Information to
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Police Officer), 163.465 (Public Indecency), 163.709 (Unlawful Directing
of Light from a Laser Pointer), 164.045 (Theft II), 164.125(5)(b) (Theft of
Services), 164.140 (Criminal Possession of Rented or Leased Personal
Property), 164.235 (Possession of Burglar’s Tools), 164.255 (Criminal
Trespass 1), 164.265 (Criminal Trespass while in Possession of a Firearm),
164.335 (Reckless Burning), 164.354 (Criminal Mischief II), 164.369
(Interfering With Police Animal), 164.377(4) (Computer Crime), 165.007
(Forgery 1II), 165.055(4)(a) (Fraudulent Use of a Credit Card), 165.065
(Negotiating a Bad Check), 166.115 (Interfering With Public
Transportation), 166.250 (Unlawful Possession of Firearms), 166.350
(Unlawful Possession of Armor Piercing Ammunition), 166.425 (Unlawful
Purchase of Firearm), 167.262 (Adult Using Minor in Commission of
Controlled Substance Offense), 471.410 (Providing Liquor to Person under
21 or Intoxicated Person), or an equivalent crime with similar elements in
another jurisdiction.

(c) Have been convicted, within the 10-year period prior to applying
for, or during, certification or licensure, of a “misdemeanor crime of
domestic violence,” in this or any jurisdiction. A “misdemeanor crime of
domestic violence” means a misdemeanor under the law of any jurisdiction
involving the use or attempted use of physical force, or threatened use of a
deadly weapon, committed by a current or former spouse, parent, or
guardian of the victim, by a person with whom the victim shares a child in
common, by a person who is co-habiting with or has co-habited with the
victim as a spouse, parent, or guardian, or by a person similarly situated to
a spouse, parent, or a guardian of the victim.

(d) Have been convicted of a misdemeanor or felony involving the
unlawful use, possession, delivery or manufacturing of a controlled sub-
stance, or a misdemeanor or felony of similar elements, in this or any juris-
diction: 475.525 (Sale of Drug Paraphernalia), 475.991 (Unlawful Delivery
of Imitation Controlled Substance), 475.992 (Prohibited Acts,
Manufacturing and Delivering), 475.995 (Distribution to Minors), 475.999
(Manufacturing or Delivering of a Controlled Substance within 1,000 feet
of School), or an equivalent crime with similar elements in another juris-
diction.

(e) Have been required to register or be registered as a sex offender
under ORS 181.595, 181.596 or 181.597.

(f) Have been convicted, within the seven-year period prior to apply-
ing for, or during, certification or licensure, of the following misdemeanors,
or a misdemeanor of similar elements, in this or any jurisdiction; 164.043
(Theft IIT), 164.125(5)(a) (Theft of Services), 162.375 (Initiating a False
Report), 166.240 (Carrying of Concealed Weapons), or an equivalent crime
with similar elements in another jurisdiction.

(3) Failure to disclose a criminal conviction, on an application for
licensure, of any Misdemeanor or Felony crime is grounds for denial,
suspension or revocation of a license, and may include criminal or civil
penalties.

(a) Department Staff Review: The Department or its designated staff
shall review the disclosure and shall request further information or conduct
its own investigation of the matter. If there is grounds for a suspension, rev-
ocation or denial based on the statutory and administrative rule require-
ments, the department shall notify the applicant or license holder in writing.

(b) Initiation of Proceedings: The Department’s designated staff shall
determine if the reason for suspension, revocation or denial and supporting
factual data meet the statutory and administrative rule requirements and so
advise the applicant or license holder.

(c) Contested Case Notice: The Department or its designated staff
shall prepare a “Contested Case Notice” in accordance with OAR 137-003-
0001 of the Attorney General’s Model Rules of Procedure. The Department
or its designated staff must serve a copy of the “Notice” on the person
whose application or licensure is being affected.

(d) Emergency Suspension Order: Notwithstanding subsection (e),
the Department may immediately suspend a person upon a report that a per-
son has been arrested for, or charged with, any crime listed in OAR 259-
061-0040(2). The report may be received in any form and from any source.

(e) An Emergency Suspension Order must be in writing. The order
may be issued without prior notice to the individual and without a prior
opportunity for a contested case hearing. An Emergency Suspension Order
must:

(A) Generally describe the acts of the person and any circumstances
that would be grounds for an Emergency Suspension Order under this rule;
and

(B) Identify the person at the Department whom the individual may
contact and who is authorized to make recommendations regarding
issuance of the order.

June 2006: Volume 45, No. 6



ADMINISTRATIVE RULES

(f) When the Department issues an Emergency Suspension Order, it
shall be served on the individual either personally or by registered or certi-
fied mail and must contain the following information:

(A) The effective date of the Emergency Suspension Order;

(B) A statement of findings detailing the specific acts or omissions of
the person that violate applicable laws or rules and which serve as the
grounds for revocation or suspension;

(C) A reference to the sections of the statutes and rules involved;

(D) A statement indicating the individual has the right to request a
hearing to contest the Emergency Suspension Order;

(E) A statement indicating the individual will have waived their right
to a hearing regarding the Emergency Suspension Order if the request for a
hearing is not received by the Department within 20 calendar days of the
date of notice of the Emergency Suspension Order; and

(F) A statement indicating a hearing will be held as soon as is prudent
and practicable if a timely request for a hearing is received.

(g) If the individual submits a timely request for a hearing, the
Department will hold a hearing on the Emergency Suspension Order as
soon as is prudent and practicable.

(A) The Department may combine the hearing on the Emergency
Suspension Order with any underlying proceeding affecting the license or
certificate.

(B) The sole purpose of the hearing will be to determine whether the
individual was charged with or arrested for a crime listed in OAR 259-061-
0040(2). Upon a showing that an individual was not charged with or arrest-
ed for a crime in OAR 259-061-0040(2), the suspension of the individual’s
certificate or license will be immediately lifted; otherwise, the suspension
will remain in effect until final disposition of the charges or arrest.

(h) Response Time:

(A) Revocation or Denial: If the Department is seeking revocation or
denial of a license or certificate, a party who has been served with the
“Contested Case Notice” must submit a written request for a hearing to the
Department within 60 calendar days from the date of mailing or personal
service of the notice.

(B) Suspension: If the Department is seeking suspension of a license
or certificate, a party who has been served with an Emergency Suspension
Order must submit a written request for a hearing to the Department with-
in 20 calendar days from the date of mailing or personal service of the
notice. The Department may extend the time allowed for submission of the
written request for a hearing for up to 30 calendar days upon request.

(i) Default Order: If a timely request for a hearing is not received by
the Department, the Contested Case Notice or Emergency Suspension
Order will become a final order revoking, suspending or denying certifica-
tion pursuant to OAR 137-003-0075(5).

(j) When the Department revokes a certification or denies an appli-
cant’s license, an individual is ineligible to reapply for future certification
or licensure for a period of three (3) years from the date of final Department
action or order. Any applicant reapplying for licensure must reapply in
accordance with the provisions of ORS 703.401-703.490

(k) Hearing Request: When a request for a hearing is received in a
timely manner, the Department will refer the matter to the Hearings Officer
Panel in accordance with OAR 137-003-0075(5).

(1) Waiver Request: It is the responsibility of the Board to set the stan-
dards, and of the Department to uphold them in such a manner so as to
ensure the highest levels of professionalism and discipline. Those standards
shall be upheld at all times, unless there is a specific finding of substantial
and compelling reason that demonstrates that neither the safety of the pub-
lic nor the respect of the profession will be compromised by a waiver.
Certain criminal convictions will not qualify for waiver request, as identi-
fied in 259-061-0040(2)(a) and (2)(b)(B). In the event that a waiver of
denial, suspension or revocation is granted, the Board’s decision shall be in
writing. The waiver request will suspend timelines for a contested case
hearing until an order granting or denying the waiver has been issued. The
waiver process applies only to the petitioners that are certified and licensed
under ORS 703.401-703.490 on or before December 31, 2005.

(A) The policy committee may consider limited waivers to the
Department’s notice of intent to deny, suspend or revoke certification or
licensure, and forward a recommendation to the Board, based upon:

(i) The length of time that has elapsed between petitioner’s disquali-
fying conviction and application to the Department is substantial and in the
case of a lifetime disqualifier, the length of time exceeds 20 years; and

(ii) The substance of written reference checks attests to good moral
and ethical fitness; and

(iv) The petitioner’s age at the time of the conviction; and

(v) Absence of other criminal convictions; and
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(vi) Other substantial and compelling reasons, including but not lim-
ited to mitigating circumstances of the arrest.

(B) It shall be the responsibility of the petitioner to request a waiver
within 20 calendar days of the Department’s notice of denial or revocation.

(C) It shall be the responsibility of the petitioner to present to the pol-
icy committee all information relative to the request for waiver, in writing,
not less than 15 days prior to the next regularly scheduled policy commit-
tee meeting. The policy committee will make its recommendation to the
Board, following review of those documents.

(4) A denial or revocation of a license pursuant to ORS 703.450(4)
will cause the denial, suspension, or revocation of all licenses administered

by the Department.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0050
Bonds and Letters of Credit

(1) Applications for licensure must be accompanied by proof of a
minimum $5000:

(a) Corporate surety bond completed on a Department approved form;
or

(b) An irrevocable letter of credit issued by a commercial bank as
defined in ORS 706.005.

(2) Bonds and Letters of Credit must have the applicant’s name listed
as principal;

(3) A bond will not be valid until filed with the Department and the
investigator is licensed with the Department in accordance with ORS
Chapter 703;

(4) A bond will not be valid for purposes of licensure in accordance
with ORS Chapter 703 unless filed with the Department within sixty (60)
days of the signature date on the bond;

(5) An irrevocable letter of credit submitted pursuant to ORS Chapter

703, must be approved by the Department prior to issuance of a license.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0055
Errors and Omissions Insurance

(1) Any licensed investigator who does not have a current surety bond
or irrevocable letter of credit on file with the Department:

(a) Is required to notify the Department if his or her errors and omis-
sions insurance policy is cancelled or lapses for any reason;

(b) Notification must be given to the Department within seven days of
such cancellation or lapse;

(2) If a licensed investigator plans to cancel an errors and omissions
insurance policy and does not have a current surety bond or irrevocable let-
ter of credit on file with the Department, he or she must give 30 days notice

for any such intended cancellation.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, . & cett. ef. 5-15-06

259-061-0060
Photographs for Identification

(1) Applications for an investigator’s initial or renewal license must
be accompanied by two (2) identical color photographs taken of the appli-
cant within the previous six months of filing the application;

(2) The size requirements of the photographs must be in compliance
as outlined on the application form. The applicant’s head in the photo must
not be larger than 1” wide and 1.25” high;

(3) The applicant’s face must be clearly visible and free from shadows
or other viewing obstacles;

(4) If a replacement identification card is needed, 2 new, identical
photographs will be required. Photographs that do not meet the above
requirements may be returned to the applicant and delay the application

process. Photocopies will not be accepted.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06
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259-061-0070
Fingerprint ID Cards

(1) Applications for licensure must be accompanied by two complete
sets of fingerprints.

(2) Fingerprints must be submitted on an FBI standard applicant fin-
gerprint card, Form FD258.

(3) Fingerprints must be clear as outlined in the instructions on the
back of the fingerprint card;

(4) Affidavit and bag.

(5) Cards rejected by the state police or FBI may be returned or resub-
mitted. An additional fee will be charged for the third submittal occurring

after the second rejection.
[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0080
References

(1) Applications for licensure must be accompanied by three (3) pro-
fessional letters of reference, none of which may be from a person who is
related to the applicant by blood or marriage.

(2) Professional letters of reference may be utilized to help show that
the applicant fulfills the experience requirement pursuant to ORS

703.425(2)(d).
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-20006, f. & cert. ef. 5-15-06

259-061-0090
Review of Application Materials

The Department will review all application materials for complete-
ness and may:

(1) Upon written notice from the Department to the applicant, admin-
istratively terminate the application for any of the following reasons:

(a) The Department has reason to believe that a person with the appli-
cant’s name and birth date has committed an act that constitutes grounds for
denial of a license under ORS 703.465. The termination of an application
due to a criminal conviction disqualification is subject to the contested case
hearing procedures set forth in ORS 703.470

(b) The application or any required documentation is incomplete or
the Department has been unable to verify application information to its sat-
isfaction due to non-response or non-compliance of the applicant.

(c) Applicant has violated any administrative rule or condition
imposed by ORS or OAR concerning the licensure and conduct of a Private
Investigator or applicant as such. Applicants, who provide false information
to the Department, may be disqualified from reapplying for a period of 3
years.

(d) The fingerprint cards of applicant have been rejected and returned
by the Oregon State Police or Federal Bureau of Investigations.

(2) The Department or its designated staff may administratively ter-
minate the application process if the Department is unable to complete the
certification process due to non-response or non-compliance of the appli-
cant after exhausting the following efforts:

(a) A letter shall be mailed by the Department to the applicant, and the
last known mailing address of the applicant, identifying the deficiencies in
the application process.

(b) The applicant shall have 21 calendar days from the date of mail-
ing to notify the Department that the deficiencies are corrected. The
Department may, in its discretion, elect to extend the time for compliance
upon good cause shown by the applicant or its manager.

(c) If the Department is unable to determine a current address for the
applicant, or if the applicant does not respond and correct the deficiencies
within 21 calendar days, or such additional time authorized by the
Department, the Department shall list the applicant’s status as “administra-
tively terminated.” The Department shall notify the applicant at his or her
last known address, that the Department has administratively terminated
the application process.

(3) Once the application process has been administratively terminat-
ed, the applicant can reapply at any time by submitting a new completed

application and appropriate fees.
Note: Applicants who have been denied, revoked or suspended for any reason may
not reapply for licensure for a period of 3 years from the date of final action.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06
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259-061-0095
Administration of the Exam

(1) The Department will adopt a test of professional investigator com-
petency.

(2) Department staff or department approved designee will proctor the

exam at a time and place established by staff or the designee.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0100
Exam Results

(1) The minimum passing score for the exam is 86%.

(2) The exam may be administered to an applicant no more then three
consecutive times. If the applicant does not pass the exam on the third
attempt, the applicant must wait one year from the date the last exam was

taken to re-take the exam.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0110
Temporary License

(1) A person licensed as an Investigator in another jurisdiction may be
licensed as a temporary investigator in the state of Oregon if:

(a) The person is licensed or certified to practice as an investigator in
another state or jurisdiction,

(b) The certification or licensing standards of the other state or juris-
diction meet or exceed the standards for achieving a Provisional License in
the state of Oregon, including a criminal background check.

(c) The person pays a non-refundable temporary license fee.

(d) The Department has received the application packet for
Temporary Licensure.

(2) The person shall provide to the Department a copy of the author-
izing states statutory requirements for private investigators, demonstrating
that the person has undergone a criminal history background check.
Additionally, the person shall provide a copy of the held certification or
license issued by the authorizing jurisdiction and submit a Department
approved application requesting a Temporary License. The Application
form is a triplicate form; the original and one copy shall be mailed to the
Department, one copy shall be retained by the investigator. The investiga-
tor’s copy shall be carried on the person at all times while performing
investigative services in this state. It shall be presented to any law enforce-
ment officer upon demand and shall be displayed to any other person upon
reasonable request.

(3) The Temporary License application packet must be mailed to the
Department on or before the first day the person performs investigatory
services in Oregon.

(4) The Temporary License shall be in effect for 90 days from the date
the complete application and fees are received.

(5) The intent of this provision is to allow out-of-state investigators to

temporarily conduct lawful business in this state.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0120
Interim Investigators License

(1) An employer, an attorney, or a private investigator licensed under
ORS 703.430 may request an Interim Investigator’s License for an appli-
cant whose application for licensure as a Private or Provisional investigator
is being processed by the Department. The Interim License allows the
applicant to perform investigatory services within this state for a period of
time not to exceed 120 days under the following conditions:

(a) The applicant has never been convicted of, pled guilty or no con-
test to or forfeited security for a crime;

(b) The applicant has submitted all required application materials,
paid required fees, and passed the required exam;

(c) The employer has completed and signed the applicable portions of
the Interim License request, affirming the above requirements have been
met; and

(d) The Interim License request must bear a postmark on or before the
first day the applicant performs investigative services.

(2) If an applicant has not completed each step of the application
process, the applicant shall not perform investigatory services.
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(3) The intent of this provision is to allow an employer or attorney or
private investigator to legally deploy a private or provisional investigator,
while the application for licensure is being processed.

(4) The Interim License will be valid no longer than 120 days or, in
any event, shall end upon written notice from the Department to the appli-
cant that the License has been administratively terminated under OAR 259-

061-0090.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0130
Copying and Distribution of the Exam

(1) No person, school, association or any other entity is authorized to
copy or distribute any exam administered by the Department without prior
written authorization;

(2) Applicants who take the exam must not disclose to anyone or any

entity the contents of the exam including the exam questions and answers.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0140
Educational Substitutes for Experience

(1) Completion of a related course of study at an educational institu-
tion licensed or approved by a State Department of Education or other State
approving agency, and approved by the Department may be substituted for
up to 500 hours of the required work experience. Correspondence courses,
online courses, or similar coursework will be evaluated on a case-by-case
basis.

(2) Educational substitutions applied toward the required work expe-
rience will be granted on a three to one (3 to 1) basis and will be calculat-
ed using clock hours spent in class. For example, three hours in class would
equate to one hour of allowable experience;

(3) Applicants must provide the Department or its authorized repre-
sentative verifiable documentation in the form of sealed certified transcripts
or an official certificate from the administering institution(s) showing suc-
cessful completion of study in the related subject matter;

(4) The Department or its authorized representative will review the
subject matter of the applicant’s education on an individual basis;

(5) Certified transcripts or official copies of certificates presented to
the Department in an envelope sealed by the program or institution or
instructor and verified as sealed may be accepted directly from the applicant;

(6) If a program or institution granting credit is no longer in business,
the Department will accept for review a copy of a certificate of completion
or transcript or diploma in the required subject matter and hours. The
Department may require additional information to verify the authenticity of

such documents.
Stat. Auth.: ORS 703.415, 703.425, 703.430, 703.435, 703.445, 703.450, 703.460, 703.465
& 703.480
Stats. Implemented: ORS 703.401 - 703.995
Hist.: DPSST 7-2006, f. & cert. ef. 5-15-06

259-061-0150
Provisional Investigator Upgrade to Private Investigator

(1) The license of a Provisional Investigator will be upgraded to a
Private Investigator licen