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ARTICLE 1. PRELIMINARY

Former Jeopardy

Preliminary Draft No. 1; September 1971

Section 1. Former jeopardy; definitions. As

(

( Existing
used in this Article, unless the context requires ( Law

(
otherwise: ( ORS

( 132.560 (2)

(1) "Conduct" and "offense" have the meaning ( Or Comnst.,

( Art. I,
provided for those terms in sections 7 and 65, ( s. 12

( 135.890

(

chapter 743, Oregon Laws 1971.

(2) When the same qonduct or criminal episode violates two or
more statutory provisions, each such violation constitutes a separate
and distinct offense.

(3) When the same conduct or criminal episode, though violating
only one Statutory provision, results in death, injury, loss or other
consequences of two or more victims, and the result is an element of
the offense defined, there are as many offenses as there are victims.

(4) "Criminal episode" means conduct that establishes at least
one offense and such conduct is so joined in time, place and circum-
stances that, if more than one offense is charged, the evidence of one
offense would be relevant and admissible with evidence of the other
offenses.

(5) A person is "prosecuted for an offense" when he is charged
therewith by an indictment, information or complaint filed in any
court of this state or in any court of any political subdivision of
this state, or of any jurisdiction within the United States, and when

the action either:
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(a) Terminates in a conviction upon a plea of guilty; or
(b) Proceeds to the trial stage and a witness is sworn.
(6) There is an "acquittal” if the prosecution results in a

finding of not guilty by the trier of fact or in a determination that

there is insufficient evidence to warrant a conviction.

COMMENTARY

A. Summary

Section 1 defines five different terms jinvolved with
former jeopardy. The definitions make clear what constitutes
a single and distinct offense and what constitutes a criminal
episode.

Subsection (1) incorporates the Oregon Criminal Code of
1971 definition of "conduct" and "offense." The purpose of
mentioning these terms in regard to former jeopardy is to
give them the same meaning within the context of former
jeopardy as for other criminal matters. See page 5, infra.

Subsection (2) makes conduct that violates two or more
statutes a separate offense for each statute so violated.

Subsection (3) makes a separate offense, also, for each
victim who is injured or killed as a result of a single course
of criminal conduct.

Subsection (4) defines "criminal episode." The purpose
of this definition is to identify the conduct(of a person)
which may only be prosecuted once. Although this conduct
may violate several statutes, each offense that relates to
the same criminal conduct or "criminal episode" may be
joined in one trial. Failure to join will prevent further
prosecution for offenses stemming from the same criminal
episode. This definition is further amplified by the
provisions in section 3.

Subsection (5) defines "prosecuted for an offense" which
is another term for jeopardy. Jeopardy will attach when the
first witness is sworn or upon a plea of guilty.
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Subsection (6) defines an "acquittal." There must be
either a finding of not guilty by the trier of fact or a
determination that there is insufficient evidence to support
a conviction.

B. Derivation

Subsection (1) is derived from the Oregon Criminal Code
of 1971, sections 7 and 65.

Subsections (2) and (3) are based on New York Criminal
Procedure Law (NYCPL) section 40.10.

Subsection (4) is based in part on NYCPL s. 40.10 and
language from State v. Huennekens, 245 Or 150, 420 P24 384
(1966) .

Subsection (5) is based on NYCPL s. 40.30 (1).

Subsection (6) is based on the Model Penal Code
section 1.08 (1) (POD, 1962).

C. Relationship to Existing Law

The Oregon Constitution provides in Article I, section
12, that "no person shall be put in jeopardy twice for the
same offense . . . . " The definitions in this section
illuminate what is meant by "offense" and "jeopardy."

There are no Oregon statutes that define these terms.
ORS 132.560 (2) allows a joinder of counts and charges
stemming from the same transaction but does not define
"transaction."

The effect of this section will be to clarify an
apparent conflict between cases that find only one offense
when property belonging to several people is stolen versus
the situation in which there is a crime agalnst persons and
each victim represents a separate offense.

The definition of "criminal episode" recognizes that a.
single course of criminal conduct can create different harms
and violate different statutes but still be closely related
in time, place and circumstances.

Jeopardy has traditionally attached when the jury was
impaneled and sworn or when the court is the trier of fact,
when the prosecution begins its case. Under the new
definition a more objective time is set for the attachment
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of jeopardy, namely when the first witness is sworn. Whether
the trier of fact is a jury or the court will make no
difference as to jeopardy. Furthermore, the only thing that
ordinarily occurs between the impaneling of the jury and the
first witness is opening arguments. These arguments taken
alone, of course, would be insufficient to support a verdict
because they merely summarize the case to be presented and
are not evidence.

Cases

State v. Weitzel, 157 Or 334, 69 P24 958 (1937).
Rape and sodomy are separate and distinct offenses
even though they occur in close proximity, timewise,
to each other.

State v. Gratz, 254 Or 474, 461 P24 829 (1969).
Generally in a crime against persons, each victim
represents a separate crime, whereas only one crime
is committed if the crime is only against the
property of several persons.

State v. Huennekens, 245 Or 150, 420 P24 384 (1966).
For charges to be joined they must be concatenated

in time, place and circumstances so that the evidence
of one charge would be relevant and admissible with
evidence of other charges. (This holding construed
ORS 132.560 regarding permissive joinder of

charges.)

State v. Buck, 239 Or 577, 398 P24 176 (1965).
Defendant not placed in jeopardy when proceeding
extended only to commencement of juror number one
on voir dire.

In Re Tice, 32 Or 179, 49 P 1038 (1897).
Jeopardy attaches when jury is impaneled and sworn.

See also:

State v. McCormack, 8 Or 236 (1880).

State v. Stewart, 11 Or 52, 238, 4 P 128 (1883).

State v. Clark, 46 Or 140, 80 P 101 (1905).

State v. Nodine, 121 Or 567, 256 P 387 (1927).
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State v. McDonald, 231 Or 48, 365 P2d 494 (1962).

State v. George, 253 Or 459, 455 P2d 609 (1969).

State v. Molatore, 91 Adv Sh 259, Or App (1970).

State v. Wollard, 92 Adv Sh 789, Or (1971).

The Oregon Criminal Code of 1971, chapter 743, Oregon
Laws 1971 defines the terms, "conduct" and "offense"
as follows:

"Section 7 (4). 'Conduct' means an act or omission
and its accompanying mental state.

Section 65. An offense is conduct for which a
sentence to a term of imprisonment or to a fine

is provided by any law of this state or by any law
or ordinance of a political subdivision of this
state. An offense is either a crime or a violation."

\
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Section 2. Previous prosecution; when a bar to

(
( Existing
second prosecution. (1) No person shall be ( Law
(
prosecuted twice for the same offense. ( ORS
( 135.900
(

(2) Except as provided in sections 3 and 4 of

this Article, no person shall be separately prosecuted

for two or more offenses based upon the same criminal episode, if
the several offenses are known to the appropriate prosecutor at
the time of commencement of the first prosecution and are within
the jurisdiction of a single court.

(3) 1If a person is prosecuted for an offense consisting of
different degrees, the conviction or acquittal resulting therefrom is
a bar to a later prosecution for the same offense, for any inferior
degree of the offense, for an attempt to commit the offense or for an
offense necessarily included therein. A finding of guilty of a lesser
included offense is an acquittal of the greater inclusive offense,
although the judgment of conviction is subsequently reversed or set
aside.

(4) Except as provided in sections 3 and 4 of this Article, if a
person is prosecuted for an offense in any court, the conviction or
acquittal resulting therefrom is a bar to further prosecutidn in any
court of this state, or political subdivision thereof, when the
subsequent prosecution is for the same offense or part of the same
criminal episode.

COMMENTARY

A. Summary

Section 2 is the operative section that explains when
~ a former prosecution will be a bar to another prosecution.

Subsection (1) reiterates the specific constitutional
prohibition against double jeopardy.
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Subsection (2) sets forth the policy that there should
not be unnecessary separate trials stemming from conduct
which constitutes more than one offense. This policy is
further amplified by exceptions in section 3.

Subsection (3) restricts multiple prosecution for lesser
included offenses and attempts of the offense charged.
Protection is also afforded the defendant when his conviction
is reversed because this acts as an acquittal of that
specific offense.

Subsection (4) is aimed at eliminating the vexatious
dual prosecutions by different levels of government that
have separate courts and laws. The prosecution by both the
city and state is prohibited by this subsection, subject to
the exceptions in section 3.

B. Derivation

Subsection (1) is based upon Oregon Constitution,
Article I, section 12, and New York Criminal Procedure Law
(NYCPL) section 40.20 (1).

Subsection (2) is based upon NYCPL section 40.20 (2),
Waller v. Florida, 397 US 387 (1970), and Ashe v. Swenson,
397 US 436 (1970), and MPC s. 1.07 (2).

Subsection (3) is derived from ORS 135.900, MPC s.
108 (1) (POD 1962), State v. Steeves, 29 Or 85, 43 P 947
(1896) , and Benton v. Maryland, 395 US 784 (1969).

Subsection (4) is an original draft based on Waller v.
Florida, 397 US 387 (1970). See Gross, "Successive Prosecu-
tions by City and State - the Question of Double Jeopardy, "
43 Or L Rev 281, 312 (19614).

C. Relationship to Existing Law

Section 2 sets forth the specific situations that act
as a bar to subsequent prosecutions. However, these
situations are affected subject to the exceptions in sec-
tion 3.

In 1969 the United States Supreme Court held that the
double jeopardy clause in the United States Constitution is
"fundamental to the American scheme of justice" and the same
constitutional standards apply against both the state and
federal government. Benton v. Maryland, 395 US 784 (1969).
Double jeopardy is now a federal constitutional issue which
is being examined continually. As a general policy measure,
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any state codification of double jeopardy must, at minimum,
conform to the United States Supreme Court's current
interpretation. The Oregon draft proposal follows this
policy.

Subsection (1) restates the double jeopardy provision
of the Oregon Constitution. It should be noted that this
draft does not attempt to "torture" the words "same offense"
into the meaning, "same transaction." To do so would overturn
many Oregon cases. Instead, the draft follows the cases
concerning "same offense" but expands compulsory joinder of
related offenses in subsection (2).

Subsection (2) states the general policy that a person
shall not be unnecessarily subject to multiple trials.
Generally this idea has been attached to the double jeopardy
clause under the so-called "same transaction" test. As
mentioned above, the same transaction test in effect tortures
the words "same offense." Here, the consideration of fair
trial and due process of law should be ample basis for
restricting separate trials for the same criminal episode.

By adopting this proposal there will be two effects.
First, our system of justice will be fairer and more
efficient; and second, the Oregon case law will not be
overturned.

Oregon does allow joinder of offenses that are related
in ORS 132.560 (2). However, the draft goes one step further
and makes the joinder compulsory instead of permissive,
subject to the exceptions in section 3.

Subsection (3) restates existing Oregon law, ORS
135.900, which would be repealed and is supported by Oregon
cases:

State v. Steeves, 29 Or 85, 43 P 947 (1896).

State v. Unsworth, 240 Or 453, 402 P24 507 (1965).

Price v. Georgia, 398 US 323 (1970).

Subsection (3) does not include solicitation or
conspiracy. However, the provisions of section 64, chapter
743, Oregon Laws 1971, prohibit conviction for more than one
offense out of solicitation, attempt and conspiracy.
Therefore, the inclusion of solicitation and conspiracy is
unnecessary.
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Subsection (4) prohibits, subject to section 3, trial
by different courts for the same offense or offenses arising out
out of a criminal episode. Oregon case law supports trial
by different courts, i.e., city and state, where the
evidence to support each conviction is different as to at
least one element.

The Supreme Court of Oregon has lately sidestepped this
issue at least twice. First in Barnett v. Gladden, 237 Or
76, 390 P24 614 (1964), and then in State v. Miller, 92 Adv
Sh 963, Or App (1971) (petition for review denied
7/14/71) 0 -

The majority in Barnett stated that a guilty plea waived
all defenses including double jeopardy. Justice Denecke
dissented stating that conviction for violation of a
municipal ordinance is a bar to prosecution under the state
statute for the same offense.

In Miller the Supreme Court denied the petition for
review in a case in which the defendant was convicted of a
municipal ordinance making it a violation to carry a
concealed weapon. The circuit court dismissed a state
prosecution for being a felon in possession of a weapon.
oy The Court of Appeals reversed upon the traditional same
o evidence grounds.

Waller v. Florida, infra, prohibits dual prosecution
for the same offense. However, the problem is what is the-
"same offense." The draft resolves this problem in section 2
and limits its application in section 3. Although the United
States Supreme Court might clarify Waller, it is doubtful
that it will go beyond the policy stated in this draft.

Cases

State v. Sly, 4 Or 278 (1871).

Violation of ordinance and violation of state
statute are not identical offenses and person can
be tried and convicted of both.

State v. McCormack, 8 Or 236 (1880).

When a man has done a criminal thing, the prosecutor

may carve an offense out of the transaction as he

can, yet he must cut only once. B

State v. Stewart, 11 Or 52, 238, 4 P 128 (1883).

A single act may be an offense against two statutes,
and if each statute requires proof of an additional
fact which the other does not, an acquittal, or
conviction under either statute, does not exempt —~

the other.
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State v. Clark, 46 Or 140, 80 P 101 (1905).

In larceny cases the stealing of property from
different owners at the same time and place
constitutes but one larceny.

Harlow v. Clow, 110 Or 257, 223 P 541 (1924).
Same act may constitute an offense against the
state and a municipality. (10 cases cited at 264.)

Barnett v. Gladden, 237 Or 76, 390 P24 614 (1964),
cert den, 379 US 947.
Upheld dual prosecution by city and state courts.

State v. George, 253 Or 459, 455 P24 609 (1969).
Collateral estoppel prevents relitigation of the
same issue between the same parties.

State v. Gratz, 254 Or 474, 461 P24 829 (1969).
Allows joinder of two counts of robbery, each
against different victims. Generally in crimes
against persons, each victim represents a separate
crime, whereas only one crime is committed if the
crime is only against the property of several
persons.

State v. Molatore, 91 Adv Sh 259, _ Or App __
(1970).

Proof of selling requires proof of different facts
than proof of possession. Therefore acquittal of
a charge for selling is not the basis for a plea
of double jeopardy on a charge of possessing
narcotics.

State v. Woolard, 92 Adv Sh 789, Or (1971).
A person cannot be convicted and sentenced of both
burglary and larceny stemming from one act.

See also:

State v. Howe, 27 Or 138, 44 P 648 (1899).

State v. Steeves, 29 Or 85, 43 P 947 (1896).

State v. Magone, 33 Or 570, 56 P 648 (1899).

State v. Smith, 101 Or 127, 199 P 194 (1921).
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Miller v. Hansen, 126 Or 297, 269 P 864 (1928).

Claypool v..McCaulgy, 131 or 371, 283 P 751 (1929).

State v. McDonald, 231 Or 48, 365 P24 494 (1962).

State v. Mayes, 245 Or 179, 421 P24 385 (1966).

State v. Miller, 92 Adv Sh 963, ° Or App
(1971). '
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Section 3. Previous prosecution; when not a

(

( Existing
bar to subsequent prosecution. A previous ( Law

(
prosecution is not a bar to a subsequent prosecution ( ORS

(
when the previous prosecution was properly ( 134.140 (2)

( 134.150
terminated under the following circumstances: ( 135.890

( 136.810

(1) The defendant consents to the termination ( 136.820
(

or waives, by motion to dismiss or otherwise, his
right to object to termination.

(2) The trial court finds that the termination is necessary
because:

(a) It is physically impossible to proceed with the trial in
conformity with law; or

(b) There is a legal defect in the proceeding, not attributable
to the state, that would make any judgment entered upon a verdict
reversible as a matter of law; or

(c) Prejudicial conduct, in or outside the courtroom, makes it
impossible to proceed with the trial without injustice to either the
defendant or £he state; or

(d) The jury is unable to agree upon a verdict; or

(e) False statements of a juror on voir dire prevent a fair
trial.

(3) When the former prosecution occurred in a court which lacked
jurisdiction over the defendant or the offense, or such prosecution
was for a lesser offense than could have been charged under the facts
of the case, and the prosecution was procured by the defendant,

Without the knowledge of the appropriate prosecutor at the time of =
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commencement of the first prosecution, for the ﬁurpose of avoiding
prosecution for a greater offense.

(4) When the former prosecution was for an offense which
required proof of a fact not required in the subsequent prosecution
and the law defining each of such offenses is intended to prevent a
substantially differént harm or evil, or the subsequent prosecution
was for an offense which was not consummated when the former

prosecution began.

COMMENTARY

A. Summarz

Section 3 lists four situations in which a previous
prosecution will not bar another prosecution.

Subsection (1) states that a defendant may waive the
bar of previous prosecution by consent or voluntary action.

Subsection (2) lists five instances where the
termination of a previous prosecution is necessary in order
to maintain justice. Satisfaction of any of these will
prevent a bar from arising.

Subsection (3) prevents the defendant from perpetrating
a fraud on the court in an attempt to obtain a lighter
sentence than would be otherwise given.

Subsection (4) substantially limits the joinder of
offenses where the evils that two statutes prohibit are
substantially different. Also, when a more severe harm
occurs after the prosecution began, a separate trial is
permitted.

B. Derivation

Subsections (1) and (2) are derived from MPC s. 1.08 (4)
(POD, 1962). See also ORS 17.330, 17.345, 135.890 and
136.810 et seq.

Subsection (3) is based on NYCPL s. 40.30 (2) and MPC
s. 1.11 (1) and (2) (POD, 1962).
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Subsection (4) is taken from MPC s. 1.10 (1) (POD,
1962) .

C. Relationship to Existing Law

Section 3 contains exceptions to section 2. 1In effect,
section 3 allows certain situations to prevent jeopardy from
attaching or if jeopardy has attached, to properly annul
jeopardy.

Subsection (1) restates Oregon law that jeopardy may be
annulled upon consent or motion of defendant. ORS 136.820
states the effect of granting a motion in arrest of judgment
is to place defendant in the same situation in which he was
before the indictment. State v. Fowler, 225 Or 201, 357 P2d
279 (1960), holds there was no former jeopardy where
defendant's motion for arrest in judgment was granted with
subsequent trial and conviction.

Subsection (2) in part follows the provisions in ORS
17.330 and ORS 17.345. ORS 17.330 allows for discharge of
the jury after a failure to agree after an expiration of a
proper period of time. ORS 17.345 allows discharge of a
jury if one juror disappears after the verdict is decided
but before it is announced in open court. These statutes are
incorporated into criminal procedure code by ORS 136.330.

ORS 135.890 establishes three grounds %or annulling
jeopardy. First, a variance between indictment and proof;
second, an indictment demurred to on form or substance; and
third, discharge for want of prosecution. State v. Jones,
240 Or 546, 402 P2d 738 (1965), upheld the grounds for
annulling jeopardy as contained in ORS 135.890. Jones went
even further and stated that if jeopardy is properly
annulled for any reason, the proceedings stand upon the same
footing as if the defendant had never been in jeopardy.

However, Benton v. Maryland, 395 US 784 (1969), added
the requirement that if the state causes a defect or
difficulty that necessitates termination of the trial, the
termination is improper and hence jeopardy is not annulled.

Subsection (2) will have the effect of further defining
"any reason" which was used in the Jones case. If "any
reason" is not properly defined, the possibilities of
injustice may arise. ORS 134.150 allows for dismissal by the
court on its own motion or motion of the district attorney
and in furtherance of justice.
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Subsections (3) and (4) are new to Oregon law. They
are necessary to prevent injustice under the compulsory
joinder aspects of section 2 and the definition of "criminal
episode."

Subsection (3) prevents a defendant from pleading
guilty in a city court in order to receive a light sentence
and avoid a subsequent state proceeding. The city
proceeding will constitute a previous prosecution if the
appropriate prosecutor has knowledge of the offense but
fails to take action. For example, if the state prosecutor
knows that a state law has been violated but is content to
wait for the city prosecution to terminate, the city
prosecution will then act as a bar to any later state
prosecution of the same offense or criminal episode.

Subsection (4) will allow the courts to decide if
justice requires separate trials when there are two or more
offenses stemming from the same criminal conduct or "criminal
episode.” This would establish a middle ground between the
"same evidence test" (see State v. Stewart, supra) and the
same transaction test. (See Ashe v. Swensen, 397 US 436,

453 (1970).) Both tests tend to be mechanically applied
with poor results either way.

Subsection (4) also recognizes the problem of when the
harm occurs after a prosecution for the same criminal
episode. When a defendant is prosecuted for reckless
driving and later the victim of the accident dies, this
subsection will allow the prosecution for negligent homicide.

Cases

State v. Shaffer, 23 Or 555, 32 P 545 (1893).

If a jury cannot agree on a verdict after a

reasonable period for discussion and reflection

and the judge is satisfied with the truth of the

jury's declaration, then the jury can be discharged

and the defendant tried anew.

Also State v. Richie, 144 Or 430, 25 P24 156 (1933).
State v. Paquin, 229 Or 555, 368 P2d 85 (1962).

Ex Parte Tice, 32 Or 179, 49 P 1038 (1897).

Where a Jjury was dismissed on Sunday after failure
to agree, this was improper because the court had
no jurisdiction to act on Sunday. Therefore
jeopardy was not properly annulled.
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State v. Chandler, 128 Or 204, 274 P 303 (1929).
It 1s improper to discharge a jury, that cannot
agree on a verdict, outside the presence of the
defendant.

An improper or unwarranted discharge of a jury in
a felony case has the legal effect of acquittal.

State v. Reinhart, 26 Or 466, 38 P 822 (1894).
Jeopardy does not attach if dismissal occurs before
any trial and is done in the furtherance of justice.

See also:

State v. Fowler, 225 Or 201, 357 P24 279 (1960).

State v. Jones, 240 Or 546, 402 P24 738 (1965).




Page 17
PRELIMINARY - Former Jeopardy
Preliminary Draft No. 1

Section 4. Proceedings not constituting (
( Existing
acquittal. TIf the defendant was formerly acquitted ( Law
(
on the ground of a variance between the indictment ( ORS
( 135.890
(

and the proof, or if the indictment was dismissed

upon a demurrer to its form or substance or discharged
for want of prosecution, without a judgment of acquittal, it is not an

acquittal of the same offense.

COMMENTARY

A. Summary

Section 4 sets forth three more situations where it is
proper to annul jeopardy.

B. Derivation

The section is derived entirely from ORS 135.890.

C. Relationship to Existing Law

The new section is taken almost verbatim from ORS
135.890. The words "or in bar of another prosecution" are
surplusage under section 2 of this Article. Adequate
definition of what constitutes a bar of another prosecution
is stated in section 2. Also the word "crime" has been
changed to "offense" to conform with the Article.

The reason ORS 135.890 is included in this Article is
to make clear that when a variance causes dismissal, this is
not deemed an acquittal upon the merits.

The language in section 3, standing alone, may well
have annulled ORS 135.890 because it speaks in terms of
preventing a prosecution mistake as being grounds for
properly annulling jeopardy. In that regard, section 4
allows variance as a grounds for proper annulment of
jeopardy.

State v. Jones, 240 Or 546, 402 P2d 738 (1965), upholds
ORS 135.890 as being a proper basis for annulment of jeopardy.
See also Portland v. Stevens, 180 Or 514, 178 p2d 175 (1947).
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TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code, Proposed Official Draft, 1962

Section 1.07. Method of Prosecution When Conduct Con-
stitutes More Than One Offense.

(1) Prosecution for Jiultiple Offenses; Y.imitation on
Convictions. When the same conduct of a defendant may
establish the commission of more than one offense, the de-
fendant may be prosecuted for eack such offcnse. He may
not, however, be convicted of more than one offense if:

(a) one offense is included in the other, as defined
in Subsection (4) of this Section; or

(b) one cffense consists only of a conspiracy cr
other form of preparation to commit the other; cv

(¢) inconsistent findings of fact are required to
establish the cominission of the offenscs; or

(d) the offenses differ only in that one is defined
to probibit a designated kind of conduct generally and
the other to prohibit a specific instance of such conduct;
or

(e) the offense is defined as a continuing course
of conduct and the defendant’s course of conduct was
uninterrupted, unless the law provides that specific
periods of such conduct constitute separate offenses.

(2) Limitation on Separate Trials for Multiple Of-
fenses. Exccpt as provided in Subsection (3) of this Sec-
tion, a defendant shall not be subject to separate trials for
multiple offenses based on the same conduct or arising from
the same crimwinal episode, if such offenses are known to
tho appropriate prosecuting officer at the time of the com-
mencenient of the first trial and are within the jurisdiction
of a single court.

(3) Authority of Court to Order Separate Trials.
When a defendont is charged with two or more offenses
Lased on the sama conduct or arising from the same criminal
epiznde, the Cowrt, on application of the prosccuting at-
torncy or of the defendant, may order any such chargo to
be tricd separately, if it is satisfied that justice so requires.
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(4) Conviction of Tncluded Offense Permitted. . A de-
fendant may be convicted of an offense included in an
offease charged in the indictinent Tor the information]. An
offense is so inclnded when:

(a) it is established by proof of the same or less
than all the facts required to establish the commission
of the offense charged; or

(b) it consists of an attempt or solicitation to com-
mit the offense charged or to commit an offense other-
wise included therein; or

(c) it differs from the offense charged only in the
respect that a less serious injury or risk of injury to
the same person, property or public interest or a lesser
kind of culpability suffices to establish its commission.

(5) Subinission of Included Offense to Jury. The Court
ghall not be obligated to charge the jury with respect to an
included offense unless there is a rational basis for a verdict
acquitting the defendant of the offense charged and convict-
ing him of the included offense.

Section 1.08. When Prosecution Barred by Former Prose-
cution for the Same Offense.

When a prosecution is for a violation of the same pro-
vision of the statutes and is based upon the same facts as
a former prosecution, it is barred by such former prosecution
uader the following circumstances:

(1) The former prosecution resulted in an acquittal.*
There is an acquittal if the prosecution resulted in a finding
of not guilty by the trier of fact or in a determination that
there was insufficient evidence to warrant a conviction, A
finding of guilty of a lesser included offense is an acquittal
of the greater inclusive offense, although the conviction is
subsequently set aside.
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(2) The former prosecution was terminated, after the
information had been filed or the indictment found, by a
final order or judgment for the defendant, which has not
been set aside, reversed, or vacated and which necessarily
required a determination inconsistent with a fact or a legal
proposition that must be established for conviction of the
offense,

(3) The former prosecution resulted in a conviction.
There is a conviction if the prosecution resulted in a judg-
ment of conviction which has not been reversed or vacated,
a verdict of guilty which has not been set aside and which
is capable of supporting a judgment, or a plea of guilty
accepted by the Court. In the latter two cases failure to
enter judgment must be for a reason other than a motion of
the defendant.

(4) The former prosecution was improperly terminated.
Except as provided in this Subsection, there is an improper
termination of a prosecution if the termination is for reasons
not amounting to an acquittal, and it takes place after the
first witness is sworn but before verdict. Termination under
any of the following circumstances is not improper:

(a) The defendant consents to the termination or
waives, by motion to dismiss or otherwise, his right to
object to the termination.

(b) The trial court finds that the termination is
necessary because:

(1) it is physically impossible to proceed with
the trial in conformity with law; or

(2) there is a legal defect in the proceedings
which would make any judgment entered upon a
verdict reversible as a matter of law; or

(3) prejudicial conduct, in or outside the court-
room, makes it napossible to proceed with the trial
without injustice to either the defendant or the
State; or

(4) the jury is unable to agree upon a verdict;
or

(6) false statemeants of a juror on voire dire
prevent a fair trial. '
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Section‘ 1.09. When Prosecution Barred by IFormer Prose-
' cution for Different Offense.

Although a prosacution is for a violation of a different
provision of the staintzs than a former prosecution or is
based on different facts, it is barred by such former prose-
cution under the following cirenmstances:

(1) The former presecution resulted in an acquittal
or in a conviction as defined in Section 1.08 and the subse-
quent prosccution is fox:

() any offense of which the defendant could have
heen convicted on the first prosecution; or

(b) any offense for which the defendant should
have been tried on the first prosecution under Section
1.07, unless the Court ordered a separate trial of the
charge of such offense; or

(c) the same conduct, unless (i) the offense of
which the defendant was formerly convicted or acquitted
and the offense for which he is subsequently prosecuted
each requires proof of a fact not required by the other
and the law defining each of such offenses is intended
to prevent a substantially different harm or evil, or (ii)
the second offense was not consummated when the for-
mer trial began.

(2) The former prosecution was terminated, after the
information was filed or the indictment found, by 2n acquit-
tal or by a final order or judgment for the defendant which
has not been set aside, reversed or vacated and which acquit-
tal, final order or judgment necessarily required a determi-
nation inconsistent with a fact which must be established
for conviction of the second offense.

(3) The former prosecution was improperly terminated,
as improper termination is defined in Section 1.08, and the
subsequent prosecution is for an offense of which the de-
fendant could have been convicted had the former prosecu-
tion not been improperly terminated.
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Section 1.10. Former Prosecution in Another Jurisdiction:
When a Bar.

When conduct constitutes an offense within the con-
current jurisdiction of this State and of the United States
or another State, a prosecution in any such other jurisdic-
tion is a bar to a subsequent prosecution in this State under
the following circumstances:

(1) The first prosecution resulted in an acquittal
or in a conviction as defined in Section 1.08 and the
subsequent prosecution is based on the same conduct,
unless (a) the offense of which the defendant was for-
merly convicted or acquitted and the offense for which
he is subsequently prosecuted each requires proof of
a faet not required by the other and the law defining
cach of such ofienses is intended to prevent a substan-
tially different harm or evil or (b) the second offense
was not consuramated wheu the former trial began; or

(2) The former prosecution was terminated, after
the information was filed or the indictment found,
by an acquittal or by a final order or judgment for the
defendant which has not been set aside, reversed or
vacated and which acquittal, final order or judgment
necessarily required a determination inconsistent with
a fact which must be established for conviction of the
offense of which the defendant is subsequently prose-
cuted.

Section 1.11. Former Prosecution Before Court Lacking
Jurisdiction or When Fraudulently Procured
by the Defendant.

A prosecution is not a bar within the meaning of Sec-
tions 1.08, 1.09 and 1.10 under any of the following circum-
stances:

(1) The former prosecution was before a court
which lacked jurisdiction over the defendant or the
offense; or

(2) The former prosecution was procured by the
defendant without the knowledge of the appropriate
prosecuting officer and with the purpose of avoiding the
senience which might otherwise be imposed; or

(3) The former prosecution resulied in a judgment

e - ———————of—conviction WhICh was heid mvahd—*m a7 ‘}ubsequent

hrnnr.\pdn\ o on-a

smﬂar process.
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§ 3—3. Muliiple Prosecuiions for Same Act

(2) When the same conduct of a defendant may establish the com-
mission of morc than one offense, the defendant may be prosecuted
for each stich offense.

(b) Tf the several offcnses are known to the proper prosecuting offi-
cer at the time of commencing the prosccution and are within the juris-
diction of a single court, they must be prosecuted in a single prosecu-
tion, except as provided in Subsection (c), if they are based on the
same act. '

(¢) When 2 or more offenses are charged as required by Subsec-
tion (b), the court in the interest of justice may order that one or more

of such charges shall be tried separately. 1961, July 28, Laws 1961,
p. 1983, § 3-3.

§ 3—4. Eftect of Former Prosecution

(2) A prosecution is barred if the defendant was formerly prose-
cuted for the same offense, based upon the same facts, if such former
prosecution:

(1) Resulted in either a conviction or an acquittal or in a de-
termination that the evidence was insufficient to warrant
a conviction; or

(2) Was terminated by a final order or judgment, even if en-
tered before trial, which required a determination incon-
sistent with any fact or legal proposition necessary to a
conviction in the subsequent prosecution; or

(3) Was terminated improperly after the jury was impancled
and sworn or, in a trial before a court without a jury, after
the first witness was sworn but before findings were ren-

. dered by the trier of facts, or after a plea of guilty was

accepted by the court.

A conviction of an included offense is an acquittal of the offense
‘charged.

(b) A prosecution is barred if the defendant was formerly prose-
cuted for a diffcrent offense, or for the same offense based upon dif-
ferent facts, if such former prosecution: o

(1) Resulted in either a conviction or an acquittal, and the
subsequent prosecution is for an offense of which the de-
fendant could have been convicted on the former prosecu-
tion; or was for an offense with which the defendant
should have been charged on the former prosecution, as
provided in Section 3—3 of this Code (unless the court
ordered a separate trial of such charge); or was for an
offense which involves the same conduct, unless each prose-
cution requires proof of a fact not required on the other
prosecution, or the offense was not consummated when the

former trial began; or
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(2)

Was terminated by a final order or judgment, even if en-
tered Dbefore trial, which required a determination incon-
sistent with any fact nccessary to a conviction in the sub-
gequent prosccution; or

Was terminated improperly under the circumstances stated
in Subsection (a), and the subsequent prosecution is for
an offense of which the defendant could have been con-
victed if the former prosecution had not been terminated
improperly. :

(c) A prosecution is barred if the defendant was formerly prose-
cuted in a District Court of the United States or in a sister State for
an offense which is within the concurrent jurisdiction of this State, if
such former prosccution: :

(1)

(2)

(d) However, a prosccution is not barred within the meaning of
this Section 3—4 if the former prosccution: ‘

(1)

(2)

Resulted in cither a conviction or an acquittal, and the
subsequent prosecution is for the same conduct, unless each
prosccution requires proof of a fact not required in the
other prosecution, or the offense was not consummated
when the former trial began; or

Was terminated by a final order or judgment, even if en-
tered before trial, which required a determination incon-
sistent with any fact necessary to a conviction in the prose-
cution in this State.

Was before a court which lacked jurisdiction over the de-
fendant or the offense; or

Was procured by the defendant without the knowledge
of the proper prosecuting officer, and with the purpose of
avoiding the sentence which otherwise might be imposed;
or if subsequent proceedings resulted in the invalidation,
setting aside, reversal, or vacating of 'the conviction, un-
less the defendant was thereby adjudged not guilty. 1961,
July 28, Laws 1961, p. 1983, § 3-4.
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§ 40.10 frevious prosecution; definitions of {erms
The following definitions are applicable to this article:

1. “Offense.” "An “offense” is committed whenever any con-
duct is performed which violates a statutory provision defining.
an offense; and when the same conduct or eriminal transaction
violates two or more such statutory provisions each such viola-
tion constitutes a separate and distinct offense. The same con-
duct or criminal transaction also establishes separate and distinet
offenses when, though violating only one statutory provision, it
results in death, injury, loss or other consequences to two or
more victims, and such result is an element of the offense as de-
fined. In such case, as many offenses are committed as there are
victims.

2. “Criminal transaction” means conduct which establishes at
least one offense, and which is comprised of two or more or a
group of acts either (a) so closely related and connected in point
of time and circumstance of commission as to constitute a single
criminal incident, or (b) so closely related in criminal purpose
or objective as to constitute elements or integral parts of a sin-
gle criminal venture.

§ 40.20 Previous prosecution; when a bar to sceond prosc-
cution
1. A person may not be twice prosccuted for the same of-

~ fense.

2. A person may not be separately prosecuted for two of-
fenses based upon the same act or eriminal transaction unless:

(a) The offenses as defined have substantially diffcrent
elements and the acts establishing one offense are in the
main clearly distinguishable from those establishing the
other; or

(b) Each of the offenses as defined contains an element
which is not an element of the other, and the statutory pro-
visions defining such offenses are designed to prevent very
different kinds of harm or evil; or

(¢) One of such offenses consists of criminal possession
of contraband matter and the other offense is one involving
the use of such contraband matter, other than a sale thereof;
or

(d) One of the offenses is assault or some other offense
resulting in physical injury to a person, and the other of-
fense is one of homicide based upon the death of such person
from the same physical injury, and such death occurs after a
prosecution for the assault or other non-homicide offense;
or

(e) Each offense involves death, injury, loss or other corn-
sequence to a different victim; or’ ' :
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(£) One of the offenses consists of a violation of a statu-
tory provision of another jurisdiction, which offense has
been prosecuted in such other jurisdiction and has there
been terminated by a court order expressly founded upon in-
sufficiency of evidence to establish some element of such
offense which is not an element of the other offense, defined
by the laws of this state.

i :
§ 40.30 Previous prosecution; what constitutes

1. Except as otherwise provided in this section, a person “is
prosecuted” for an offense, within the meaning of section 40.20,
when he is charged therewith by an accusatory instrument filed
in a court of this state or of any jurisdiction within the United
States, and when the action either:

(a) Terminates in a conviction upon a plea of guilty; or
(b) Proceeds to the trial stage and a witness is sworn.

2. Despite the occurrence of proceedings specified in subdivi-
sion one, a person is not deemed to have been prosecuted for an
offense, within the meaning of section 40.20, when:

(a) Such prosecution occurred in a court which lacked
jurisdiction over the defendant or the offense; or

(b) Such prosecution was for a lesser offense than could
have been charged under the facts of the case, and the prose-
cution was procured by the defendant, without the knowl-

“edge of the appropriate prosecutor, for the purpose of avoid-
ing prosecution for a greater offense.

3. Despite the occurrence of proceedings specified in subdi-
vision one, if such proceedings are subsequently nullified by a
court order which restores the action to its pre-pleading status or
which directs a new trial of the same accusatory instrument, the
nullified proceedings do not bar further prosecution of such of-
fense under the same accusatory instrument.

4. Despite the occurrence of proceedings specified in subdivi-
sion one, if such proceedings are subsequently nullified by a
court order which dismisses the accusatory instrument but au-
thorizes the people to obtain a new accusatory instrument charg-
ing the same offense or an offense based upon the same conduct,
the nullified proceedings do not bar further prosecution of such
offense under any new accusatory instrument obtained pursuant
to such court order or authorization. ’
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§ 40.40 Scparate prosecution of jointly prosecutable of-
fenses; when barred

1. Where two or more offenses are joinable in a single ac-
cusatory instrument against a person by reason of being based
upon the same criminal transaction, pursuant to paragraph (a)
of subdivision two of section 200.20, such person may not, under
circumstances prescribed in this section, be separately prosecut-
ed for such offenses even though such separate proseccutions are
not otherwise barred by any other section of this arlicle.

2. When (a) one of two or more joinable offenses of the kind
specified in subdivision one is charged in an accusatory instru-
ment, and (b) another is not charged therein, or in any other
accusatory instrument filed in the same court, despitc possession
by the people of evidence legally sufficient to support a convic-
tion of the defendant for such uncharged offense, and (c) either
a trial of the existing accusatory instrument is commenced or the
action thereon is disposed of by a plea of guilty, any subsequent
prosecution for the uncharged offense is thereby barred.

8. When (a) two or more of such offenses are charged in
separate accusatory instruments filed in the sawe court, and (b)
an application by the defendant for consolidation thereof for
trial purposes, pursuant to subdivision five of section 200.20 or
section 100.45, is improperly denied, the commencement of a trial
of one such accusatory instrument bars any subsequent prosecu-
tion upon any of the other accusatory instruments with respect,
to any such offense,

# % #
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Section 3.01.  Chapter Definition

In this chapter, unless the context requires a different definition,
“criminal episode” means all conduct, including criminal solicitation
and criminal conspiracy, incident to the attempt or accomplishment
of a single criminal objective, even though the harm is directed to-
ward or inflicted upon more than one person.

§ 3.02. Compulsory Joinder of Prosecutions for Offenses Arising
out of same Criminal Episode

(a) A defendant may be prosecuted in a single criminal action
for all offenses arising out of the same criminal episode.

(b) The state must join in a single criminal action all offenses
arising out of the same criminal episode unless:

(1) the court severs one or more of the offenses under
Code of Criminal Procedure Axrticle 36.09; or

(2) evidence to establish probable guilt of the offense for
which a subsequent prosecution is sought was not known to
the state at the time the former prosecution commenced; or

(3) the offenses are not within the jurisdiction of a single
court and the former prosecution did not originate in a
county-level or distriet court.

(c) If a judgment of guilt is reversed, set aside, or vacated,
and new trial ordered, the state may not join in the new trial any
offense required to be but not joined i the former prosecution
unless evidence to establish probable guilt of that offense was ot
known to the state at the time the first prosecution commenced.

¥ % #




