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Preliminary Draft No. 1l: January 1970

Section 1. Definitions. As used in this Article, unless

the context requires otherwise:

(1) "Bookmaking" means promoting gambling activity by un-
lawfully accepting bets from members of the public as a business,
rather than in a casual or personal fashion, upon the outcomes
of future contingent events.

(2) "Contest of chance" means any contest, game, gaming
scheme or gaming device in which the outcome depends in a material
degree upon an element of chance, notwithstanding that skill of
the contestants may also be a factor therein.

(3) "Gambling" means that a person stakes or risks something
of value upon the outcome of a contest of chance or a future contin-
gent event not under his control or influence, upon an agreement or
understanding that he or someone else will receive something of
value in the event of a certain outcome. "Gambling" does not in-
clude bona fide business transactions valid under the law of con-
tracts for the purchase or sale at a future date of securities or
commodities, and agreements to compensate for loss caused by the
happening of chance, including but not limited to comtracts of
indemnity or guaranty and life, health or accident insurance.

(4) "Gambling device" means any device, machine, para-
phernalia or equipment that is used or usable in the playing

phases of any gambling activity, whether that activity consists
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of gambling between persons or gambling by a pefson involving the
playing of a machine. Lottery tickets, policy slips and other
items used in the playing phases o lottery and policy schemes
are not gambling devices within this defimition.

(5) "Lottery" or "policy" means an unlawful gambling scheme
in which:

(a) The players pay or agree to pay something of value for
chances, represented and differentiated by numbers or by combinations
of numbers or by some other medium, one or more of which chances
are to be designated the winning ones; and

(b) The winning chances are to be determined by a drawing
or by some other method; and

(¢) The holders of the winning chances are to receive some-
thing of value.

(6) "Mutual" or "the numbers game" means a form of lottery
in which the winning chances or plays are not determined upon the
basis of a drawing or other act on the part of persons conducting
or connected with the scheme, but upon the basis of the outcome
of a future contingent event otherwise unrelated to the particular
schemne.

(7) "Player" means a person who engages in any form of
gambling solely as a contestant or bettor, without receiving or
becoming entitled to receive any profit therefrom other than
personal gambling winnings, and without otherwise rendering any

material assistance to the establishment, conduct or operation of
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the particular gambling activity. A person who gambles at a
social game of chance on equal terms with the other participants
therein does not otherwise render material assistance to the
establishment, conduct or operation thereof by performing, without
fee or remuneration, acts directed toward the arrangement or
facilitation of the game, such as inviting persons to play, per-
mitting the use of premises therefor and supplying cards or other
equipment used therein. A person who engages in "bookmaking" is
not a player.

(8) "Profits from gambling activity" means that a person,
other than as a player, accepts or receives money or other
property pursuant to an agreement or understanding with another
person whereby he participates or is to participate in the proceeds
of gambling activity.

(9) "Promotes gambling activity" means that a person, act-
ing other than as a player, engages in conduct that materially
aids any form of gambling activity. Conduct of this nature in-
cludes, but is not limited to, conduct directed toward the
creation or establishment of the particular game, contest, scheme,
device or activity involved, toward the acquisition or maintenance
of premises, paraphernalia, equipment or apparatus therefor, to-
ward the solicitation or inducement of persons to participate there-
in, toward the comduct of the playing phases thereof, toward the
arrangement of any of its financial or recording phases or toward

any other phase of its operation. A person promotes gambling
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activity if, having substantial proprietory control or other
authoritative control over premises being used with his knowledge
for purposes of gambling activity, he permits that activity to
occur or continue or makes no effort to prevent its occurrence

or continuation.

(10) "Slot machine" means a gambling device that as a result
of the insertion of a coin or other object operates, either
completely automatically, or with the aid of some physical act
by the player, in such a manner that, depending upon elements of
chance, it may eject something'of value. A device so constructed
or readily adaptable or convertible to such use is no less a slot
machine because it is not in working order or because some mechan-
ical act of manipulation or repair is required to accomplish its
adaptation, conversion or workability. Nor is it any less a slot
machine because apart from its use or adaptability as such it may
also sell or deliver something of value on a basis other than
chance.

(11) "Something of value" means any money or property, any
token, object or article exchangeable for money or property, or
any form of credit or promise directly or indirectly contemplating
transfer of money or property or of any interest therein, or in-
volving extension of a service, entertainment or a privilege of
playing at a game or scheme without charge.

(12) "Unlawful" means not specifically authorized by law.
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COMMENTARY - DEFINITIONS

The section is based on New York Revised Penal Law
section 225.00 and Michigan Revised Criminal Code section
6101. The significance of each defimition is discussed in
the commentaries to particular sections in the Article.
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Section 2. Promoting gambling in the second degree. A per-

son commits the crime of promoting gambling in the second degree
if he knowingly promotes or profits from unlawful gambling

activity.

COMMENTARY — PROMOTING GAMBLING IN THE
SECOND DEGREE

See commentary under section 3 infra.
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Section 3. Promoting gambling in the first degree. A per-

son commits the crime of promoting gambling in the first degree
if he violates section 2 of this Article by:

(1) Engaging im bookmaking to the extent that he receives
or accepts in any one day more than five bets totaling more than
$500; or

(2) Receiving in connection with a lottery or mutual scheme
or enterprise:

(a) Money or written records from a person other than a
player whose chances or plays are represented by such money or
records; or

(b) More than $500 in any one day of money played in the

scheme or enterprise.

COMMENTARY - PROMOTING GAMBLING IN THE SECOND DEGREE;
PROMOTING GAMBLING IN THE FIRST DEGREE

A. Summary

Sections 2 and 3 of the draft prohibit two basic kinds
of criminal gambling activity. One is "promoting" unlawful
gambling activity. This is defined in section 1 (9) to in-
clude any activity that goes beyond being a "player" under
section 1 (7), including setting up the game, acquisition of
the necessary equipment, providing the place, bringing in the
players and financing the operation.

The other activity is "profiting" from unlawful gambling
activity, the receipt of money or other property, other than
as a player as defined in section 1 (7) as proceeds from
gambling activity based on a prior agreement or understanding
to that effect. This is intended to reach the criminal whose
activities do not fall within the definition of "promoting".
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The underlying purpose of the sections is to get at the
professional who exploits the popular urge to gamble. The
individual citizen who places a bet is not criminal. This
approach to the gambling statutes eliminates the need for
a special immunity statute because the "player" would not
violate the law. Neither are friendly social games criminal
under the draft and a person does not promote gambling if he
merely invites friends in for a game and provides cards or
other paraphernalia. This results from the definition of
"player" in section 1 (7) which exempts one who "gambles
at a social game of chance on equal terms with other
participants”" so long as he does nothing more than to provide
without fee or remuneration the use of premises or the
necessary equipment.

The Michigan revisers neatly state the case for excluding
the friendly social game:

"Private consensual games are generally
accepted as socially if not legally proper,
and there is no point in preserving the fiction
that they are undesirable."

The definition of "contest of chance" in section 1 (2)
and "gambling" in section 1 (3) continue the generic approach
incorporated in the definitions by using broad, comprehensive
terms that are intended to include any sort of activity that
brings in gain based on chance. None of the specific games
are listed by name, although some are specifically mentioned
in section 3.

The definition of "something of value" in section 1 (11)
includes money, property, tokens and free plays. (See further
discussions, infra).

The definition of "gambling" exempts stock transactions
and insurance from the coverage of the Article inasmuch as
the activities are subject to close regulation under special
statutory laws.

Not all gambling will be illegal under the proposed draft;
the legislature can authorize some forms of gambling as long
as they do not constitute a lottery prohibited by the Oregon
Constitution. Consequently, the term "unlawful gambling" is
used, with "unlawful" being defined in sectiom 1 %12) as not
specifically authorized by law.

"Bookmaking" is defined in section 1 (1) as taking bets
as a business, rather than casually, upon the outcome of future
contingent events. The definition of "lottery" in section 1 (5)
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corresponds to the familiar "prize, chance, consideration"
test used by the Oregon court in a mumber of cases.

The definitions of "mutual' and "numbers game" are
additional refinements of the basic lottery definition.

A small volume bookmaker only "promotes gambling" and
therefore only violates section 2, promoting gambling in the
second degree. But, if he takes more than five bets for
more than $500 in any one day, he commits the first degree
crime under section 3.

Similarly, the sections distinguish between the numbers
runner who keeps his bets small and the professional "bagman".

B. Derivation

Sections 1, 2 and 3 are from Michigan Revised Criminal
Code sections 6101 - 6106, and New York Revised Penal Law
sections 225.00 - 225.10.

C. Relationship to Existing Law

ORS chapter 167 contains 17 separate statutes dealing
with lotteries or other forms of gambling. The crimes are
misdemeanors, except for ORS 167.405, an indictable mis-~
demeanor, and ORS 167.420, a felony.

ORS 167.405 - Setting up or promoting lotteries.

ORS 167.410 - Selling lottery tickets.

ORS 167.415 - Advertising lottery tickets.

ORS 167.420 - False or fictitious lottery.

ORS 167.425 - Proof necessary to overcome presumption
of falsity.

ORS 167.430 -~ Forfeiture of prizes.

ORS 167.505 - Conducting or playing forbidden games.

ORS 167.510 - Permitting gambling on premises.

ORS 167.515 - Duty of officers to enforce gambling laws.

ORS_167.520 - Self-incrimination by witnesses.
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ORS 167.525 -~ Witness failing to appear at trial.

ORS 167.530

Recovery of gambling fines.

ORS 167.535 - Operating or using a slot machine.

ORS 167.540 - Seizure and destruction of slot machines.

ORS 167.545 - Possession of slot machine as evidence of
operating 1it.

ORS 167.550 ~ Disposal of fines and jurisdiction of courts
for offenses under ORS 167.535.

ORS 167.555 ~ Possessing or operating games of chance;
duty of officers.

Oregon Constitution, article XV, section 4, provides:

Lotteries and the sale of lottery
tickets, for any purpose whatever, are
prohibited, and the legislative assembly
shall prevent the same by penal law.

Other statutes dealing with gambling:

ORS 30,740 ="All persons losing money or anything of
value at or on any game described in ORS 167.505 shall have
a cause of action to recover from the dealer or player winning
the same, or proprietor for whose benefit such game was played
or dealt, or such money or thing of value won, twice the amount
of the money or double the value of the thing so lost."

ORS 91.410 - "(1) No person shall let or rent any house,
room, shop or other building, or any boat, booth, garden or
other place, knowing or having reason to believe it will be
used for gambling purposes.

"(2) All contracts for the rent of a room, building or
place in violation of subsection (1) of this section are void
between the parties.

"(3) Any person letting or renting any room, building,
or place mentioned in subsection (1) of this section which
is at any time used by the lessee or occupant thereof, or
any other person with his knowledge or consent, for gambling
purposes, upon discovery thereof, may avoid and terminate
such lease or contract of occupancy, and recover immediate
possession of such building or other place by an action at law
for that purpose to be brought before any justice of the peace
of the county in which the use is permitted." _
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ORS 91.420 -~ "Violation of subsection (1) of ORS 91.410
results 1n a forfeiture of twice the amount of the rent of
such building or other place for six months to be recovered
by action at law instituted by the district attorney in the
name of the state."

ORS 141.180 - "When any goods or things, the manufacture,
sale or use of which is prohibited by the laws of this state,
are taken on a search warrant, the magistrate before whonm
they are brought shall direct the officer to destroy them,
which direction the officer shall obey and make return thereof
on the warrant."

ORS 462.080 - "(2) Any person who has been convicted of
or who attempts or conspires to commit pool selling, book-
making, circulating handbooks or wagering by other than the
mutual method whether within or without the state hereby is
deemed to be an undesirable person detrimental to the best
interest of racing." (Chapter 356, Oregon Laws 1969).

ORS 462.140 - "No person shall conduct or commit, attempt
or consplre to conduct or commit pool selling, bookmaking, or
circulate handbooks, or bet or wager on any licensed race meet,
other than by the mutual method." (Chapter 356, Oregon Laws

1969).

ORS 462.990 - "(1) Except as hereinafter provided in
this section, violation of any provision of this chapter is
a misdemeanor.

"(2) Any person violating the provisions of ORS 462,420,
462,430, 462.450, 462.460 or subsection (2) of section 4 of
this 1969 Act shall, upon conviction, be guilty of a felony
and punished by imprisonment in the Oregon State Penitentiary
for not more than two years or by a fine of not more than
$5,000, or by both." (Chapter 356, Oregon Laws 1969).

ORS 465,010 - Any person who maintains or assists in
maintalning a place used for gambling or lottery is guilty of
maintaining a common nuisance.

ORS 465,020 - Commencement of proceedings to enjoin
nuisance.

ORS 465.030 - Application for temporary injunctiomn; ex
parte restraining order.

ORS 465,040 - Service or order; inventory; contempt,
supplementary orders; bond.
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ORS 465.050 - Final decree; duration of injunction; bond;
suit on breach of bond.

ORS 465.060 - Owner's appearance and plea against in-
junction.

ORS 465,070 - Evidence of reputation admissible.

ORS 465.090 - "All notes, bills, bonds, mortgages or other
securities or other conveyances, the consideration for which
shall be money or other thing of value, won by playing at any
games listed in ORS 167.505 shall be void and of no effect as
between the parties to the same and all other persons, except
holders in good faith, without notice of the illegality of
such contract or conveyance.,"

ORS 498.028 -~ Prizes at fishing competitions limited;
exception.

ORS 260.310 - Bets and wagers designed to influence
election result.

"(3) Violators of this section shall be guilty of corrupt
practice."

QOregon cases:

State v. Gitt Lee, 6 Or 425 (1877), in construing the
statute (now OBS 167.505) the court stated:

".ee.lt is not necessary in an indictment for

a violation of this statute to state the name of the

ame or the name of the device by which it is played.
But] the indictment should describe the device with
which the game was played, not necessarily by its
name, but by its adoption and use, and it should
appear therefrom that a 'tangible device' was used,
and that it was adapted, devised and used for the
purpose of carrying on or playing a 'banking or
other game for money, etc.,', or if it was not de-
vised originally for that purpose that it was so
adapted and used...."

Ex parte Kameta, 36 Or 251, 60 P 394 (1900);

"[Gaming] is generally defined as 'an agreement
between two or more persons to rigk money or on
contest or chance of any kind, where one must be
loser and the other gainer'; and a lottery is de-
fined as a scheme for the 'distribution of prizes
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by chance', or 'a sort of gaming contract, by
which, for a valuable consideration, one may,

by favor of the lot, obtain a prize of a value
superior to the amount or value of that which

he risks'."

Ah Poo v. Stevenson, 83 Or 240, 163 P 822 (1917):

'eeeed 'gambling implement' and a 'gambling
device' are synonymous terms. A 'gambling device'
is defined as an 'invention often used to de-
termine the question as to who wins and who loses,
that risk their money on a contest or chance of
any kind; anything which is used as a means of
playing for money or other thing of value, so
that the result depends more largely on chance
than skill; a gambling device'."

National Thrift Assn. v. Crews, 116 Or 352, 241 P
72 (19257

"eeesA lottery is any scheme whereby one, on
paying money or other valuable thing to another
becomes entitled to receive from him such a re-
turn in value, or nothing, as some formula of
chance may determine. The essential elements of
a lottery are (1) consideration, (2) prize, and
(3) chance."

Accord, State v. Schwemler, 154 Or 533, 60 P24 938
(19367); McFadden v. Bain, 162 Or 250, 91 P24 292 (1939);
Cudd v. Aschenbremmer, 233 Or 272, 377 P24 150 (1963).

State v. Coats, 158 Or 122, 72 P24 1102 (1938), in
affirming Oregon's adherence to the "dominant chance"
doctrine as distinguished from the "pure chance" doctrine,
held:

"....[Tlhree things are necessary to constitute
a lottery, viz., prize, chance and consideration...
if any substantial degree of skill or judgment is
involved, it is not a lottery. Of course, all forms
of gambling involve prize, chance and consideration,
but not all forms of gambling are lotteries. A
lottery is a scheme or plan, as distinguished from
a game where some substantial element of skill or
judgment is involved. According to the weight of
authority the operation of slot machines and similar
gambling devices, whereby small amounts are hazarded
on the chance of winning larger sums, constitutes
lotteries."”
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McKee v. Foster, 219 Or 322, 347 P24 585 (1959), held
that "lottery" contemplates a prize tangible in nature and
having a value in the market place, but does not include
the "free-play" feature of a replay pinball machine.

"e..chance, as distinguished from gkill, must
be the predominant factor in a lottery. Mult. Co.
Fair Assn. v. Langley, 140 Or 172, 1% P2d %54 (1932).

Langley goes on to say that the maintenance of a pool
room 1n which persons congregate to bet upon horse races is
a "gaming house" punishable as a nuisance at common law,
therefore prohibited by §14-722, Oregon Code 1930.

The case relies on State v. Nease, 46 Or 433 agnd
State v. Ayers, 49 Or 61, both of which rejected the con-
tention that the outcome of a horse race is dependent upon
mere chance, but held that maintaining a place to which per-
sons can resort for the purpose of wagering money upon the
outcome of such races constitutes a common law nuisance, but
not a lottery. :

An interesting discussion of the background of the
constitutional prohibition appears in the Langley case at 184:

"At the time when the lottery provision
of our constitution was proposed for adoption
at the Constitutional Convention various amend-
ments were proposed to it which sought to pro-
hibit, in addition to lotteries, 'all games at
billards, ten pins and cards,' and 'all species
of gambling.' These and other proposals were
rejected while the one prohibiting lotteries
was retained. (Citing Carey's History of the
Oregon Constitution.% Lotteries at that time
were institutions of great magnitude and the
evil consequences were far-reaching. The Federal
Supreme Court described their nature as of 'wide-
spread pestilence.'"

See, also City of Portland v. Duntley, 185 Or 365, 203
P2d 640 (1949).

In State of Oregon v. Hennessey, 195 Or 355, 245 P24
875 (1952), discussing the privilege immunity granted under
ORS 167.520 the court held:

", ...Under statutes such as [ORS 167.520]...we
are of the opinion it is unnecessary for a person
to claim the privilege against self-incrimination
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in order to be protected. The statute is self-
executing, and, when a person is subpoenaed by
the state to testify in a gambling case, and
testifies, he cannot be thereafter prosecuted
for any offense connected with the transaction,
as to which he is forced to provide evidence...."

State v. Light, 17 Or 358, 21 P 132 (1889), held
that the dealer in a game of poker is an accomplice so that
his testimony has to be corroborated to sustain a defendant's
conviction.

Two cases discuss the double recovery provision of
ORS 30.740:

O'Keefe v, Weber, 14 Or 55, 12 P 74 (1886), stated that
an action based on this statute is civil in nature. It is

intended to be remedial and not penal. Mozoros%z v. Hurlburt,
106 Or 274, 198 P 556, 211 P 893 (1923), held that the
willingness of a gambler to play does not preclude recovery
of losses.

In Matlock v. Scheurman, 51 Or 49, 93 P 823 (1908), the
court considered . , Stating:

"The indorsee of a check for a gambling
debt has the burden of showing that he is a
holder in good faith."

The Oregon Attorney General has rendered a number of
opinions regarding the gambling and lottery statutes,
including:

31 Op_Atty Gen 49 (1962) - A "one-armed" bandit type
slot machine described in ORS 167.535 (1) may be seized and
destroyed pursuant to court order without having to prove
that such machine was actually used for gambling purposes.

30 Op _Atty Gen 342 (1961) - Sale of merchandise by use
of a punchboard 1s an illegal lottery.

30 Op Atty Gen 415 (1961) - A scheme of awarding dis-
counts in varying amounts based on an individually drawn
card is a lottery.

32 Op_Atty Gem 255 (1965) - A scheme calling for
guessing the number of pennies in a jar constitutes a
lottery under ORS 167.405.
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Section 4. Possession of gambling records in the second

degree. A person commits the crime of possession of gambling
records in the second degree if with knowledge of the contents
thereof, he possesses any writing, paper, instrument or article:
(1) Of a kind commonly used in the operation or promotion
of a bookmaking scheme or enterprise; or
(2) Of a kind commonly used in the operation, promotion

or playing of a lottery or mutual scheme or enterprise.

COMMENTARY - POSSESSION OF GAMBLING
RECORDS IN THE SECOND DEGREE

See commentary under section 6 infra.
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Section 5. Possession of gambling records in the first

degree. A person commits the crime of possession of gambling
records in the first degree if with knowledge of the contents
thereof, he possesses any writing, paper, instrument or article:
(1) Of a kind commonly used in the operation or promotion
of a bookmaking scheme or enterprise, and constituting, reflect-
ing or representing more than five bets totaling more than $500; or
(2) Of a kind commonly used in the operation, promotion or
playing of a lottery or mutual scheme or enterprise, and con-
stifuting, reflecting or representing more than 500 plays or

chances therein.

COMMENTARY - POSSESSION OF GAMBLING
RECORDS IN THE FIRST DEGREE

See commentary under section 6 infra.
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Section 6. Possession of gambling records; defenses.

(1) In any prosecution under section 4 or subsection (1) of
section 5 of this Article it is a defense if the writing, paper,
instrument or article possessed by the defendant constituted,
reflected or represented plays, bets or chances of the defendant
himsel f4 t—sa—numbermot—exceeding 10

(2) 1In any prosecution under section 4 or 5 of this Article

9/‘/"/’)0

it is a defense if the writing, paper, instrument or article
possessed by the defendant is neither used nor intended to be
used in the operation or promotion of a bookmaking scheme or
enterprise, or in the operation, promotion or playing of a lottery

or mutual scheme or enterprise.

COMMENTARY - POSSESSION OF GAMBLING RECORDS IN THE SECOND DEGREE;
POSSESSION OF GAMBLING RECORDS IN THE FIRST DEGREE;
POSSESSION OF GAMBLING RECORDS; DEFENSES

A. Summary

Sections 4 and 5 penalize the possession of papers and
records necessary to the operation of lotteries, bookmaking
and numbers rackets.

Section 4 is the basic offense, and the item possessed
must relate to a lottery or bookmaking activity in that it
is commonly used for the purpose. The defendant must be
shown to have knowledge of the contents of the item.

Section 5 employs the same rationale as section % in
penalizing more heavily the large volume professional gambler.

Section 6 permits a defense to a prosecution under
section 4 or subsection (1) of section 5 if the defendant
possesses no more than 10 slips that represent his own bets,
or if the items possessed were not intended to be used for

criminal purposes.
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B. Derivation

Sections 4, 5 and 6 are taken from Michigan Revised
Criminal Code sections 6115, 6116 and 6120.

C. Relationship to Existing Law

ORS 167.410 prohibits the sale or possession of lottery
tickets and provides a misdemeanor penalty. No distinction
is drawn between the small scale and large scale operator,
although the authorized sentence ranges from three months
to a year, or a fine not less than $50 nor more than $500.
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Section 7. Possession of a gambling device. A person

commits the crime of possession of a gambling device if, ﬁith
knowledge of the character thereof, he manufactures, sells,
transports, places or possesses, or conducts or negotiates a
transaction affecting or designed to affect ownership, custody
or use of:

(1) A slot machine; or

(2) Any other gambling device, believing that the device is

to be used in the advancement of unlawful gambling activity.

COMMENTARY - POSSESSION OF A GAMBLING DEVICE

A, Summary

This section penalizes trafficking in slot machines or
other gambling devices.

B. Derivation

The section is adapted from Michigaen Revised Criminal
Code section 6125.

C. Relationship to Existing Law

Existing statutes:

167.5585  Qpeealing or wing o vlod mn-
chivs. Any person, fiim or corporation 7ho
possesses, setis up, conducts, maintains, opz-
rates, or is in control of the oparation, either 7
as owner, proprictor, lescze, cmploye or
egent, or plays or use: any uickelin-the-slot
mzchine or other devies of like character,
which operates sg deseribed in this seclion
and which may or may not indicate before
the deposit of @ coin what it will vczj.d.ox' ‘
digponse, shell be punizhed upon conviction
by a fine of not more thun S100:
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(1) Upon deposit therein of a coin, sluy,
token or other thing representative of velue,
the machine may vend or dizpense any iner-
chandise, money, check, token, slug, credit
or other representative of value or evidence
of winning in varying quantities or values, .
depending upon chance. ‘

(2) In exchange for a deposit therein,
there may be received at occosional or un-
certain intervals or in varying quantitics
or value, from tinte to time, depending upon
chance, any money, check, slug, token, credit!
or other representative of value or evidence '
of winning which: . ‘

(a) May be exchauged or redeemed for
anything of value.

(b) May be deposited in such machine or
device for further operation or play with
the chance of winning or receiving additional
merchandise, money, check, token, slvg, -

_credit or other repregentative of value or

evidence of winning.
[Amended by 1959 ¢.530 §5]

167.545 Yossessien of slof mnchine 28
evidence of operaiing it, In all prosecutions
under ORS 167.535 for conducting, maintain-
ing or operating any such 1r ~chine or device, -
proof of the possession of the machine or .
device, or of permitting it to remain in any
public place owned or coutrolled by the per-
son so prosecuted, convenient for use, is
prima facie cvidence ugainst such person of

" violation of ORS 167.535.

167.555 JFosuessing or operaling gomues
of chauce; duty of ofiicexs. (1) Regardless
of whether their operation requives an ele-
ment of skill on the part of a player, all
games of chance such 29 slot machines, dart
games, pin ball games, or similar devices or -
games, when operated or played for a profit, -
either in cash, merchandise or other ‘article
of value, hereby are declared unlawful, and .
their licensing is prohibited.
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(2) Any person who po:‘;sesses, displays,
operates or plays any such game or device is
punishable upon conviction by a fine of not
more than $250 or by imprisonment in the
county jail for not more than 80 days.

(3) Al sheriffs, state or municipa! po-
lice officers, constables aud city or town :_
marshals shall confiscate and, without de~
lay, destroy all gam.s possessed, displayed,
operaled or played in violation of subsection

(1) of this section.

See commentary following sectioms 2 and 3, supra for
a discussion of Oregon cases.
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Section 8. Gambling offenses; prima facie proof. In any

prosecution under this Article in which it is necessary to prove
the occurrence of a sporting event, the following shall be
admissible in evidence and shall be prima facie evidence of the
occurrence of the event:

(1) A published report of its occurrence in a daily news-
paper, magazine or other periodically printed publication of
general circulation; or

(2) Evidence that a description of some aspect of the
event was written, printed or otherwise noted at the place in

which a violation of this Article is alleged to have been committed.

COMMENTARY - GAMBLING OFFENSES; PRIMA FACIE PROOF

This section provides two alternative methods of proving
the occurrence of a sporting event. The section is derived
from Michigan Revised Criminal Code section 61%0. Oregon now
has no comparable statute.
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Section 9. Forfeiture of prizes. (1) All sums of money

and every other valuable thing drawn as a prize in any lottery or
pretended lottery, by any person within this state, are forfeited
to the use of the state, and may be sued for aﬁd recovered by a
civil action.

(2) Nothing contained in ORS 465.010 to 465.070 shall inter-
fere with the duty of officers to take possession of property as

provided by subsection (1) of this section.

COMMENTARY - FORFEITURE OF PRIZES

This section continues existing law. Subsection (2)
refers to abatement proceedings authorized by ORS chapter 465.
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Rection 10. Recovery of gambling fimes. All fines and f

State v. Carr,
6 Or 133 (1876) i y indictment was
an action at la rmer, similar

ORS 41 .420 provides that "letting or renting'\a place
owledge that it will be used for gambling pu ses
ts in a forfeiture of twice the amount of the rent\for
x months.
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/0
Section ¥r. Seizure and destruction of slot machines.

(1) A slot machine as defined in subsection (10) of section 1

of this Article is a public nuisance. The sheriff shall summarily
seize any such gambliné\device or operatimg part thereof, found

in the possession of any person violating the provisions of this
Article, and hold it subject to the order of the court having

jdurisdiction.

(2) Whenever it appears to the court that the ga;n‘b -+ +ha camhling dgxiee//

. ling device
has been possessed in violation of this Article, the court s
rt shalj

thereof constitutes sufficient notice to the owner or person in
possession thereof. The sheriff shall make return to the court

showing that he has complied with the order.

COMMENTARY - SEIZURE AND DESTRUCTION OF SLOT MACHINES

This section is a slightly modified version of ORS 167.540.

The case of Stangier v. Goad, 163 Or 314, 97 P24 191
(1929), held that a sheriff could not be en301ned from seizing
a slot machine since the judicial determination provided for
in the statute constituted an adequate remedy at law.
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[Seqtion 13.] PFailing to enforce gambling laws. (1)

district att ey or peace officer commits the crime o failing

to enforce gambli laws if he knowingly refuses neglects to

inform against or dili son he has reason-
able cause to believe is committing a vidlation of this Article.

(2) The court shall declareNtfe officer or appointment held

by any person convicted of vielation oR this section vacant for

the rest of his temm.

- FATLING TO ENFORCE GAMBLING

his is an optional section to continue the provisions
ORS 167.515.
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tion 12.] Digposal of fines and Jjurisdiction of courks.

(1) One-hal f any fine imposed in any conviction under~this

Article shall be padd_to the complainant in the case, and the

other half shall be paid Into the treasury of-the county wherein

the conviction was secured for t of the school fund.
(2) Justice courts have co rrent jurisdiction with circuit

er section 7 ornJO of this Article.

courts in all proceedings

COMMENTARY OF COURTS

is is an optional section to continue the provisions
S 167.550.
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TEXT OF NEW YORK REVISED PENAL LAW

' 3 + e - VK]
§ 225.C0 Gambiiug offenses; definitions of terms

The following definitions are applicable to this article:

1. “Contest of chance” means any contest, game, gaming
scheme or gaming device in which the outcome depends in a ma-
terial degree upon an element of chance, notwithstanding that
skill of the contestants may also be a factor therein.

2. “Gambling.” A person engages in gambling when he
stakes or risks something of value upon the outcome of a con-
test of chance or a future contingent event not under his control
or influence, upon an agreement or understanding that he will
receive something of value in the cvent of a certain outcome.

3. “Player” means a person who engages in any form of
gambling solely as a contestant or bettor, without receiving or
becoming entitled to receive any profit therefrom other than
personal gambling winnings, and without otherwise rendering
any material assistance to the establishment, conduct or opera-
tion of the particular gambling activity. A person who gambles
at a social game of chance on equal terms with the other partici-
pants therein does not otherwise render material assistance to
the establishment, conduct or operation thereof by performing,
without fee or remuneration, acts directed toward the arrange-
ment or facilitation of the game, such as inviting persons to
play, permitting the use of premises therefor and supnlying
cards or other equipment used therein. A person who engages
in “hookmaking”, as defined in this scction is not a “player.”

4. *“Advance gambling activity.” A person “advances gam-
bling activity” when, acting other than as a player, he engages
in conduct which materially aids any form of gambling activity.
Such conduct includes but is not limited to conduct directed
toward the creation or establishment of the particular game,
contest, scheme, device or activity involved, toward the acquisi-
tion or maintenance of premises, paraphernalia, cquipment or
apparatus therefor, toward the solicitation or induccment of
persons to participate therein, toward the actual conduct of the -
playing phases thereof, toward the arrangement of any of
its financial or recording phases, or toward any other phase of
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its operation. One advances gambling activity when, having sub-
«tantial proprietary or other authoritative control over premises
being used with his knowledge for purposes of gambling activity,
he permits such to occur or continue or makes no effort to pre-
vent its oceurrence or continuation.

5. “Profit from gambling activity.” A person “profits from
gambling activity” when, other than as a player, he accepts or
receives money or other property pursuant to an agreement or
understanding with any person wherchy he participates or is to
participate in the proceeds of gambling activity.

6. “Something of value” mecans any money or property, any
{oken, object or article exchangeable for money or property, or
any form of credit or promise directly or indirectly contemplating
iransfer of monecy or properly or of any interest therein, or
involving extension-of a service, entertainment or a privilege of
playing at a game or scheme without charge,.

7. “Gambling device” means any device, machine, parapher-
nalia or equipment which is used or usable in the playing phases
of any gambling activity, whether such activity consists of gam-
bling between persons or gambling by a person involving the

playing of a machine. Notwithstanding the foregoing, lottery

tickets, policy slips and other items used in the playing phases
of lottery and policy schemes are not gambling devices. ;

8. “Siot machine” means a gambling device which, as a result -
of the insertion of a coin or other object, operates, either com-
pletely automatically or with the aid of some physical act by the
player, in such manner that, depending upon elements of chance,
it may eject something of value. A device so constructed, or
readily adaptable or convertible to such use, is no less a slot ma-
chine because it is not in working order or because some mechan-
ical act of manipulation or repair is required to accomplish its
adaptation, conversion or workability. Nor is it any less a slot
machine because, apart from its use or adaptability as such, it

may also sell or deliver something of value on a basis other than

chance. A machine which sells items of merchandise which are
of equivalent value, is not a slot machine merely because such
items differ from each other in composition, size, shape or color.
9. “Bookmaking” means advancing gambling activity by un-
lawfully accepting bets from members of the public as a business,
rather than in a casual or personal fashion, upon the outcomes -
of future contingent events.

- 10. “Lottery” means an unlawful gambling scheme in which

(a) the players pay or agree to pay something of value for
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chances, represented and differentiated by numbers or by com-
binations of numbers or by some other media, one or more of
which chances are to be desighated the winning ones; and (b) the
winning chances are to be determined by a drawing or by some
other method based upon the element of chance; and (¢) the
holders of the winning chances are to receive something of value.

11. “Policy” or “the numbers game” means a form of lottery
in which the winning chances or plays are not determined upon
the basis of a drawing or other act on the part of persons con-
ducting or connected with the scheme, but upon the basis of the
outcome or cutcomes of a future contingent event or events other-
wise unrelated to the particular scheme,

12. “Unlawful” means not specifically authorized by law.
1..1965, ¢. 1030; amended 1..1967, c. 791, § 31, eff. Sept. 1, 1967.

08 NG
§ 225.05 promotn gwbmnb iay in the sccond degree

A person is guilty of promoting gombling in the sceond degree
when he knowingly advances or profits from unlawful gimbhng
activity.

Promoting gambling in 'the second degree is a class A misde-
meanor.  I.1965, e. 1030, eff. Sept. 1, 1967.

- A

?/5 10 Promeiing gaabling in the fivst degeoe

A person is guilly of promoting gambling in the first degree
when he knowingly advances or profits from unlawful gambling
aetivity by:

1. Engaging in bookmaking to the extent that he receives or
accepts in any one day more than five bets totaling more than
five thousand dollars; or

2. Receiving, in conncction with a lottery or policy scherae or
enterprise, () moncy or written reeords from a person other
than a player whose chances or plays are reprczented by such
moncy or records, or (b) more than five hundred dollars in any
one day of moncy played in such scheme or enterprise.

Promoting gambling in the first degree is a class E felony.
1.1965, c. 1030, eff. Sept. 1, 1967. '
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Lol iy . PRT] . )
§ ©25.15  Possession of gamnling records in the sceoxd de-
Zree
A person is guilty of possession of gambling records in the see-
ond degree when, with knowledge of the contents thereof, he
posscsses any writing, paper, instrument or article:

1. Of a kind commonly used in the operation or promotion of
a bookmaking scheme or enterprise; or

2. Of a kind commonly used in the operation, promotion or
playing of a lottery or policy scheme or enterprise; except that
in any prosecution under this subdivision, it is o defense that the
writing, paper, instrument or article possessed by the defendant
constituted, reflected or represented plays, bets or chances of the

~defendant himself in a number not exceeding ten.

Possession of gambling records in thé second desrce is a class
A misdemeanor. 1.1965, c. 1030, eff. Sept. 1, 1687.

$ 295.20 Possession of gombling records in the fivst degree

A persen is guilty of possession of gambling records in the first
degree when, with knowledge of the contents thereof, he possesses
any writing, paper, instrument ot article:

1. Of a kind commonly used in the operation or promotion of
a bookmaking scheme or enterprise, and constituting, reflecting
or representing morc than five bets totaling more than five
thousand dollars; or

2. Of a kind commonly used in the operation, promotion or .
playing of a lottery or policy scheme or enterprise, and consti-
tuting, reflecting or representing more than five hundred plays
or chances therein,

Possession of gambling records in the first degree is a class E
felony. L.1965, c. 1030, eff. Sept. 1, 1967.

§ 2915.25  Possession of grmbling recorls; defenss

In any prosecution for possession of gambling records, it is a
defense that the writing, paper, instrument or article possessed
by the defendant was neither used nor intended to be used in the
operation or promotion of a bookmaking scheme or enterprise,
or in the operation, promotion or playing of a lottery or policy
<cheme or enterprisc. L.1965, c. 1030, eff. Sept. 1, 1967.
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N -y X . ) . .
§ 225.30 Possession of a gaicbling deviee

A person is guilty of possession of a gambling device when,
with knowledge of the character thereof, he manufactures, sells,
transports, places or possesses, or conducls or negotiales any
transaction affecting or designed to affect ownership, custody or
use of :

1. A slot machine; or

2. Any other garabling device, believing that the same is to be
used in the advancement of unlawful gambling activity.

Possession of a gambling device is a class A misdemacnor..
L.1965, c. 1030, eff, Sept. 1, 1967.

L) [y B e -
§ 225.35 Gomblug offcuses; presumptions

1. Proof of possession of any gambling device or of any gam-
bling record spccified in sections 225.15 and 225.20, is presump-
tive evidence of posscssion thercof with knowledge of its charac-
ter or contents.

2. In any prosccution under this article in which it is neces-
sary to prove the occurrence of a sporting event, a published re- |
port of its occurrence in any daily newspaper, magazine or other ‘
pariodically printed publication of general circulation shall be ad-
missible in evidence and shall constitute presumptive proof of
the occurrence of such event. 1.1965, c. 1030, eff. Sept. 1, 1967.

§ 225.40 Lottry offenses; no Gefense

Any offense defined in this article which consists of the com-
mission of acts relating to a lotlery is no less criminal because the
lotlery itself is drawn or conducted without the state and is not
violative of the laws of the jurisdiclion in which it was so drawn
or conducted. 1..1965, c. 1030, cff. Sept. 1, 1967.

# # #F#
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[Definitions]
See. 6101. The following definitions apply to this chapter:

(n) “Advance gambling aclivity.” A person “advances gambling

activity” if, acting other than as a player, he engages in conduct that -

matcrially aids any form of gambling activity. Conduct of this nature

includes but is not limited to conduct direeted toward the creation or

establishment of the particular game, contest, scheme, device or activ-
ity involved, toward the acquisition or maintenance of premises, para-

phernalia, cquipment or apparatus therefor, toward the solicitation or -

jnducement of persons to participate therein, toward the actual con-
duct of the playing phases thercof, toward the arrangement of any of
its financial or recording phascs or toward any other phase of its
operation. A person advances gambling activity if, having substan-

tial proprietary control or other authoritative control over premises
being used with his knowledge for purposes of gambling activity, he -
permits that activity to occur or continue or makes no effort to pre- .

vent its occurrence or continuation.

(b) “Bookmaking” means advancing gambling activity by unlaw-
fully accepting bets from members of the public as a business, rather
than in a casual or personal fashion, upon the outcomes of future
contingent events. )

(c) “Contest of chance” means any contest, game, gaming scheme
or gaming device in which the outcome depends in a material degree
upon an clement of chance, notwithstanding that skill of the con-
testants may also be a factor therein.

(d) “Gambling.” A person engages in gambling if he stakes or '

risks something of value upon the outcome of a contest of chance or a
future contingent event not under his control or influence, upon an

agreement or understanding that he or someone else will receive .

something of value in the event of a certain outcome. Gambling does
not include bona fide business transactions valid under the law of con-
tracts, including but not limited to contracts for the purchase or sale
at a fulure date of securities or commodities, and agreements to com-
pensate tor loss caused by the happening of chance, including but not
limited to contracts of indemnily or guavanty and life, health or acci-
dent insurance.

(¢) “Gambling device” means any device, machine, parvaphernalia
or cquipment that is uscd or usable in the playing phases of any
gambling activity, whether that activity consists of gambling between

. persons or gambling by a person invclving the playing of a machine. .
Iowever, lottery tickets, policy slips and other items used in the play--
ing phases of lottery and policy schemes are not gambling devices

within this definition.
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(f) “Lottery” or “policy” means an unlawf{ul gambling scheme in
which (i) the players pay or agree to pay something of value for
chances, represented and differentiated by numbers or by combina-
tions of numbers or by some other mediuun, one or more of which
chances are to be designated the winning ones; and (ii) the winning
chances are to be determined by a drawing or by some other method;
and (iii) the helders of the winning chances are to receive something
of value,

(g) “Muluel” or “the numbers game” means a form of lottery in
which the winning chances or plays are not determined upon the basis
of a drawing or other act on the part of persons conducting or con-
nected with the scheme, but upon the basis of the outcome or out-.
comes -of a fulure contingent event or events otherwise unrelaied to
the particular scheme.

(h) “Player” mcans a person who cngages in any form of gambling
solely as a contestant or bettor, without receiving or becoming enti-
tled to receive any profit therefrom other than personal gambling
winnings, and without otherwise rendering any material assistance
to the establishment, conduct or cperalion of the particular gambling
activily. A person who gambles at a social game of chance on equal
terms with the other participants thercin docs not otherwise render
material assistance to the establishment, conduct or operation thercof
by performing, without fee or remuneralion, acts directed toward the
arrangement or facilitation of the game, such as inviting persons to-
play, permitting the use of premiscs therefor and supplying cards or
other cquipment used therein. A person who engages in “bookmak-
ing” as defined in paragraph (b) is nol a “player.” The burden of in-
jeeting the issuc that he is a player is on the defendant, but this does
not shift the burden of proof.

(i) “Profit from gambling activity.” A person “profits from gam-
bling activity” if, other than as a playecr, he accepts or receives money
or other property pursuant to an agrecement or understanding with
any person whereby he participates or is 1o parlicipate in the pro-
ceeds of gambling activity.

(j) “Slot wachine” means a gambling device that as a result of the
insertion of a coin or other object operates, either completely auto-
malically or with the aid of some physical acl by the player, in such
a manner that, depending upon elements of chaaice, it may eject some-
thing of value. A device so construcied or readily adaplable or con-.
vertible to such use is no less a slol machine becausze it is not in work-
ing order or because some mechanical cet of maninuladion or repair
is required to accomplish ils adapiation, conversion op workability.
Naov iz it any less a slot machine beeanse apart from its use or adapta-
bility as steh i may also sell or deliver something of value on a basis
other than chanee. .

(k) “Something of value” means any money or property, any token,
object or article exchangeable for money or propertly, or any form of
credit or promise directly or indircctly contemplating transfer of.
money or properly or of any interest therein, or involving extension’
of a scrvice, entertainment or a privilege of playing at a game or:

- scheme without charge. o :

(1) “Unlawful” means not specifically authorized by law.
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[Promoting Gambling in the First Degree]

Sec. 6105. (1) A person commits the crime of promoting gam-
bling in the first degree if he knowingly advances or profits from un-
lawful gambling activity by:

(a) Engaging in bookmaking to the extent that he receives or
accepts in any one day more than 5 bets totaling more than 500
dollars; or

(b) Receiving in connection with a lottery or mutuel scheme
or cnterprise (i) money or wrilten records from a person other
than a player whose chances or plays are represented by such
money or records, or (ii) more than 500 dollars in any one day
of money played in the scheme or enterprise.

(2) Promoting gambling in the first degrce is a Class C felony.

[Promoting Gambling in the Second Degree]

See. 6106. (1) A person commits the crime of promoting gam-
bling in the second degree if he knowingly advances or profits from
unlawlul gambling activity.

(2) Promoting gambling in the second degree is a Class A misde-
meanor. '

[Conspiracy to Iromote Gambling]

Sce. 6110. (1) A person commits the erime of conspiracy to pro-
mote gambling if he conspires to advance or profit from gambling
activity. '

(2) “Conspire” means to engage in activity constituting a crim-
inal conspiracy as defined in section 1015.

(3) Conspiracy to promote gambling is a Class C felony.
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[Fosscasion of Gambling Records in the First Degree]

See. 6115, (1) A person commits the crime of possession of gam—l
bling records in the first degree if with knowledge of the contents
thereof, he possesses any writing, paper, instrument or article:

(a) Of a kind commonly used in the operation or promotion of .
a bookmaking scheme or enterprise, and constituting, reflecting
or representing more than 5 bets totaling more than 500 dollars;
or

(b) Of a kind commonly used in the operation, promotion or
playing of a lottery or mutuel scheme or enterprise, and consti-
{uting, reflecting or representing miore than 500 plays or chances
therein,.

(2) A person does not commit a crime under subsection (1) (a)
if the writing, paper, instrument or article possessed by the defendant
constituted, reflected or represented bets of the defendant himself
in a humber not excecding 10. The burden of injecting the issue is
on the defendant, but this does not shift the burden of proof.

(3) DPossession of gambling records in the first degree is a Class'C '
felony. :

[Possession of Gayihiing Records: BPefense]

Sce. 6120. A person does not comumit the crime of possession of
gambling records in either degree if the writing, paper, instrument, or
article possessed by the defendant is neither used nor intended to be
used in the operation or promotion of a bookmaking scheme or enter-
prise, or in the operation, promotion or playing of a lottery or mutuel
scheme or enterprise. The burden of injecting the issue is on the de-’
fendant, but this does not shift the burden of proof.

[Possession of a Gaabling Peviee]

See. 6125, (1) A person commits the crvime of possession of a
gambling device il with lnowledue of the character thereof he manu-
factures, sells, transports, places or poggesses, oI conducts or nego-
tiates any transacticn affccting or designed to affect ownership, cus-
tody or usc of:

(a) A slot machine; or

(b) Any other gambling device, believing that it is to be used in
the advancement of unlawful gambling activity.

(2) Possession of a gambling device is a Class A misdemeanor.
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[Gambling Offcnses; Prima Facie Proof]

See. 6130. (1) Proof of possession of any gambling device or of
any gambling record specified in sections 6115 and 6116 is prima facic
evidence of possession thereof with knowledge of its characler or
contents. : )

(2) In any presecution under this chapter in which it is necessary
to prove the occurrence of a sporting event, (a) a published report of
its occurrence in any daily newspaper, magazine or other periodically
printed publication of general circulation, or (b) cvidence that a de-
scription of some aspect of the event was written, printed or other-
wise noted at the place in which a violation of this chapter is alleged
to have been committed, shall be admissible in evidence and shall con-
stitute prima facie proof of the occurrence of the event.

[Lottery Gifcnses: No Defensc]

See. 6135. It is no defense under any section of this chapter relat-
ing to a lottery that the lottery itself is drawn or conducted outside
Michigan and is not in violation of the laws of the jurisdiction in which
it is drawn or conducted.

[Forfeitare of Gambling Bevices and Gambling Preceeds]

See. 6140. Any gambling device or gambling record possessed or
used in violation of this chapter is forfeited to the state, and shall by
court order be turned over to the department of state police for what-
ever disposition its director may order. Money used as bets or stakes
in gambling activity in violation of this chapter shall by court order
be transmitted to the general fund of the state.

# # ##



