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Section 1. Offenses involving narcotics and dangerous drugs;

definitions. As used in this Article, unless the context requires
otherwise:

(1) The definitions in subsections (2), (3), (4), (5), (6), (7),
(11), (12), (13), (18), (19), (20) and (21) of ORS 474.010 apply to this
Article.

(2) "Dangerous drugs" means:

(a) Amobarbital, secobarbital, pentobarbital, phenobarbital, acid
diethylbarbituric, amphetamine, dextroamphetamine, mephentermine, meth-
amphetamine, phenmetrazine, methylphenidate hydrochloride, glutethimide,
methyprylon, meprobamate, chlordiazepoxide HCL, diazepam, oxazepam,
chloral hydrate, paraldehyde, ethchlorvynol and ethinamate, any salts,
derivatives or compounds of the foregoing substances, any preparations
or compound containing any of the foregoing substances or their salts,
derivatives or compounds or any registered trademarked or copyrighted
preparation or compound registered in the United States Patent Office

containing any of the foregoing substances; and

(b) A1l products containing the substances lysergic acid diethylamide,

psilocybin, dimethyltryptamine, methyltryptamine, peyote and mescaline; and

(c) Any other drug designated by the Drug Advisory Council as a
dangerous drug and included in published regulations of the State Board

of Pharmacy under ORS 689.620.
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(3) "Peace officer" means a sheriff, constable, marshal, municipal
policeman or a member of the Oregon State Police.

(4) "Sells" means to barter, exchange, give or dispose of to another,
or to offer or agree to do the same, and includes each such transaction
made by any person, whether as principal, proprietor, agent, servant or
employe.

(5) "Unlawfully" means in violation of any provision of ORS chapter

474 or 475, or any other Oregon statute.

COMMENTARY - OFFENSES INVOLVING NARCOTICS AND DANGEROUS»DRUGS; DEFINITIONS

A. Summary

Thirteen definitions found in ORS 474.010 are incorporated
by reference in subsection (1) and made applicable to this
Article. They include the following terms: (2) "Physician";
(3) "Dentist"; (4) "Veterinarian"; (5) "Manufacturer"; (6)
"Wholesaler"; (7) "Apothecary"; (11) "Coca leaves"; (12) "Opium";
(13) "Marihuana"; (18) "Narcotic drugs"; (19) "Federal narcotic
laws"; (20) "Official writen order"; and (21) "Dispense".

"Dangerous drugs" are defined in subsection (2) by refer-
ence to specific drugs presently designated by the Drug Advisory
Council as dangerous drugs. The drugs in paragraph (a) have
been found to have a potential for abuse because of either their
stimulant or depressant effect on the central nervous system.
The drugs in paragraph (b) have been found to have a potential
for abuse because of their hallucinogenic effect.

Paragraph (c) of subsection (2) incorporates the dangerous
drug list promulgated by the Drug Advisory Council under authority
of ORS 689.620. The current Tist (See Board of Pharmacy Chapter
855, Division 8, section 80-005) contains those drugs designated
in paragraphs (a) and (b). Paragraph (c) is intended to include
within the statutory definition of dangerous drugs any drug that
may in the future be designated as dangerous by the Drug Advisory
Council.
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The object of defining specific drugs as "dangerous" is
to avoid the problem raised by periodic challenges to the legal
validity of the administrative procedure employed by the Drug
Advisory Council in designating a drug as dangerous. While
the problem may continue in regard to drugs deisgnated as
dangerous in the future, coverage for the 28 listed drugs can
be firmly established.

Another potential problem to consider is the effect of a
ruling by the Drug Advisory Council removing a drug presently
designated as dangerous from the dangerous drug Tist. The
definition of dangerous drugs in section 1 would then be subject
to amendment by the Tegislature to conform to the Drug Advisory
Council's determination. In the interim, it may reasonably be
expected that the discretion of the district attorney would pre-
clude prosecutions for dealing in the exempted drug.

"Sells" is given a broad definition in subsection (4),
covering both gratuitous and nongratuitous transactions, as well
as offers or agreements to engage in the same. The language
regarding the status of the person who "sells" is included to
avoid a conflict with the definition of "sale" in ORS 474.010 (10).

"Unlawfully" is defined to mean in violation of ORS chapter
474 or 475, or any other Oregon statute governing narcotic or
dangerous drug transactions. These statutes establish the pro-
cedures and conditions whereby narcotic and dangerous drugs may
be legally manufactured, transported, sold and possessed.

B. Derivation

Paragraphs (a) and (b) of subsection (2) are taken from
Board of Pharmacy Chapter 855, Division 8, section 80-005.

C. Relationship to Existing Law

The definitions in section 1 represent a restatement of
existing law.

The major structural change is reflected by the inclusion of
specifically named drugs in the definition of dangerous drugs.
ORS 475.010 (1) presently defines "dangerous drug" as a drug
designated by the Drug Advisory Council as a dangerous drug and
included in published regulations of the State Board of Pharmacy
under QRS 689.620. It is recommended that that definition be
amended to conform to the definition of dangerous drug proposed
in this Article.
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Section 2. Criminal dealing in drugs. A person commits the crime

of criminal dealing in drugs if he knowingly and unlawfully manufactures,
cultivates, transports, possesses, sells, prescribes, administers, dis-

penses or compounds any narcotic or dangerous drug.

COMMENTARY - CRIMINAL DEALING IN DRUGS

A. Summary

Section 2, the most significant penal statute in the proposed
Article on narcotic and dangerous drugs, penalizes a broad range
of i1licit drug activity, including its manufacture, distribution,
sale, possession and administration.

The mens rea requirement is that the conduct be "knowing"
and "unlawful." "Unlawfully" means that the drug transaction
is in violation of those Oregon statutes outside the criminal code
that govern lawful drug activity, e.g., ORS chapters 474 and 475.

A1l the verbs are used in their ordinary dictionary sense,
except "sells", which is defined in section 1, and "possesses",
which is defined under the general definitions as meaning "to have
physical possession or otherwise to exercise dominion or control
over property."

B. Derivation
ORS 474.020 prohibits unlawful dealing in narcotic drugs.

ORS 474.990 (1) and (2) provide a penalty for violation of
ORS 474.020 of a $5,000 fine or 10 years imprisonment, or both,
axcept in the case of the drug,marihuana, which may be punished
either by 10 years and a $5,000 fine, or 1 year and a $5,000 fine.

ORS 475.100 states that "no person shall sell, give away,
barter, distribute, buy, receive or possess a dangerous drug."

ORS 475.990 (2) provides a penalty for violation of ORS
475.100 of either a $5,000 fine and 1 year imprisonment, or a
$5,000 fine and 10 years imprisonment.
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An examination of the penalty provisions showsthat:

(1) Unlawful dealing in any defined narcotic drug other
than marihuana is treated as a felony.

(2) Unlawful dealing in the drug marihuana is treated as
an indictable misdemeanor.

(3) Unlawful dealing in dangerous drugs is treated as an
indictable misdemeanor.

Adoption of section 2 as proposed would impose uniform penalty
criteria for criminal dealing in both narcotic and dangerous drugs.
This would be consistent with existing law, if alternative sentencing
provisions are provided granting the court authority to treat
certain offenses as indictable misdemeanors, e.g., dealing in mari-
huana and dangerous drugs.
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Section 3. Tampering with drug records. A person commits the

crime of tampering with drug records if he knowingly:

(1) Alters, defaces or removes a narcotic or dangerous drug label
affixed by a manufacturer, wholesaler or apothecary, except by an
apothecary for the purpose of filling prescriptions; or

(2) Affixes a false or forged label to a package or receptacle
containing narcotic or dangerous drugs; or

(3) Makes or utters a false or forged prescription or false or
forged official written order for narcotic or dangerous drugs; or

(4) Makes a false statement in any narcotic or dangerous drug

prescription, order, report or record required by ORS chapter 474 or 475.

COMMENTARY - TAMPERING WITH DRUG RECORDS

A. Summary

Section 3 combines in a single offense a variety of
fraudulent practices involving drug labels, prescriptions,
orders and reports. The intent of the section is to support
the integrity of the regulatory provisions governing Tawful
traffic in drugs. In most instances, the section applies both
to narcotic and dangerous drugs.

The required mens rea is that the actor's conduct be
knowing. The culpability factor of "unlawfully" is not
included, since ORS chapters 474 and 475 do not provide any
lawful means of engaging in the prohibited conduct.

Subsection (1) prohibits the alteration of a narcotic or
dangerous drug label. The apothecary is exempted if his purpose
in defacing or removing the label involves filling prescriptions.
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Subsection (2) prohibits affixing a false or forged label
to a receptacle containing narcotic or dangerous drugs. Sub-
section (3) prohibits making or uttering false or forged pre-
scriptions or written orders for narcotic or dangerous drugs.

Subsection (4) penalizes making false statements in
connection with a narcotic or dangerous drug prescription,
order, report or record that is required to be issued or
maintained in accordance with ORS chapters 474 and 475.

B. Derivation

The title of the offense, tampering with drug records, is
new to Oregon law.

Subsection (1) is derived from ORS 474.100.
Subsection (2) is derived from ORS 474.170 (6).

Subsection (3) is derived from ORS 474.170 (5).
Subsection (4) is derived from ORS 474.170 (3) and 475.100 (3).

C. Relationship to Existing Law

ORS 474.100 (1) and (2), prohibit the alteration, defacement
or removal of a narcotic drug label. Subsection (1) of the pro-
posed draft extends this prohibition by including dangerous
drugs. The penalty provision is ORS 474.990, which provides
a maximum punishment of 10 years imprisonment and a $5,000 fine.

ORS 474.170 (6) prohibits affixing any false or forged
label to a package or receptacle containing narcotic drugs.
Section 3 extends this coverage to include dangerous drugs.
The penalty provision is ORS 474.990.

ORS 474.170 (5) prohibits the making or uttering of any
false or forged prescription or written order. This coverage
is also extended to include dangerous drugs. The penalty pro-
vision is ORS 474.990.

ORS 474.170 (3) prohibits the making of a false statement
in any prescription, order, report or record required by
ORS chapter 474. The penalty provision is ORS 474.990. ORS
474.100 (3) prohibits the making of a false statement in any
prescription, order, report or record required by ORS chapter
475. The penalty provision is ORS 474.990 (3), which pro-
vides a punishment of one year imprisonment or a $500 fine.
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Section 3 expands existing law by including within its
prohibition tampering with labels, prescriptions, written
orders, reports and records involving dangerous drugs. This
is consistent with the legislative intent expressed by the
1969 amendment to ORS 475.990 (2) which, in effect, imposes
a uniform penalty provision for dealing in narcotic drugs
and dangerous drugs. The narcotic drug marihuana would not
ordinarily be within the scope of section 3 since, with the
exception of research and testing, it has no recognized
medical use. :
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Section 4. Criminal use of drugs. (1) A person commits the crime

of criminal use of drugs if he knowingly uses or is under the influence
of‘a narcotic or dangerous drug, except when administered or dispensed
by or under the direction of a person authorized by law to prescribe
and administer narcotic drugs and dangerohs drugs to human beings.

(2) In any prosecution for violation of subsection (1), it is not
necessary to allege or prove what specific drug the defendant used, or.
was under the influence of, in order to establish a prima facie case.
Evidence thaf the specific drug is not within the definition of narcotic
drug in ORS 474.010 or the definition of dangerous drug in subsection

(2) of section 1 of this Article is a defense.

COMMENTARY - CRIMINAL USE OF DRUGS

A. Summary

Section 4 prohibits the knowing use of a narcotic or
dangerous drug when not administered or dispensed by a person
authorized by law. The section penalizes both (1) the use
of the drug, and (2) the condition of being under the infTuence
of the drug. To penalize the actual use of the drug, the taking
or administration must have occurred within the state. A person
may be prosecuted for being under the influence of the drug
within the state regardless of where taken or administered.

The section does not penalize the mere status of being addicted
to a narcotic or dangerous drug, so long as it is not taken or
administered in Oregon and the person is not in Oregon under
its influence.

B. Derivation

Section 4 is taken from ORS 475.625.
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Cf Relationship to Existing Law

ORS 475.625 (1) and (2) prohibit the use of narcotic or
dangerous drugs unless legally administered or dispensed. Sub-
section (3) contains the prima facie evidence and defense pro-
visions restated in subsection (2) above. The penalty provision
is ORS 475.635 which provides a misdemeanor punishment and
authorizes a maximum five year probation period.
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Section 5. Criminal drug promotion. A person commits the crime of

criminal drug promotion if he knowingly maintains or frequents a place:
(1) Resorted to by drug users for the purpose of unlawfully using
narcotic or dangerous drugs; or

(2) Which is used for the unlawful keeping or sale of narcotic or

dangerous drugs.

COMMENTARY - CRIMINAL DRUG PROMOTION

A. Summary

Section 5 is intended to discourage the knowing maintenance
and frequenting of places characterized by unlawful drug activity.
The words "maintain" and "frequent" are to be given their ordinary
dictionary meaning.

B. Derivation
Section 5 is derived from QRS 474.130.

C. Relationship to Existing Law

ORS 474.130 (1) declares that any place which is resorted
to by narcotic addicts for the purpose of using narcotic drugs
or which is used for the illegal keeping or selling of the
same shall be deemed a common nuisance. Subsection (2) pro-
hibits keeping or maintaining such a common nuisance. Sub-
section (3) prohibits frequenting any place known to be such
a common nuisance.

ORS 474.990 (3) provides a misdemeanor penalty for violation
of ORS 474.130.

The proposed section extends the scope of existing law by
including within its prohibition dangerous drug activity.
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Section 6. Obtaining a drug unlawfully. A person commits the

crime of obtaining a drug unlawfully if he obtains or procures the admin-
istration of a narcotic or dangerous drug by:

(1) The forgery or alteration of a prescription or any official
written order; or

(2) The concealment of a material fact; or

(3) The use or giving of a false name or a false address; or

(4) Falsely representing himself to be a manufacturer, wholesaler,
apothecary, physician, dentist, veterinarian or other authorized person; or

(5) Any other form of fraud, deceit, misrepresentation or subterfuge.

COMMENTARY - OBTAINING A DRUG UNLAWFULLY

A. Summary

Section 6 penalizes obtaining a narcotic or dangerous drug,
or its administration, by various forms of fraud and misrepresenta-
tion. Subsection (5) is a dragnet provision intended to reach
fraudulent means of obtaining drugs not otherwise specifically
prohibited.

B. Derivation
The section is taken from ORS 474.170 (1) and (4).

C. Relationship to Existing Law

Section 6 restates the substance of ORS 474.170 (1) and (4).
Subsection (2) of that statute states that "information communi-
cated to a physician in an effort unlawfully to procure a narcotic
drug, or unlawfully to procure the administration of any such
drug, shall not be deemed a privileged communication." That
provision has been deleted as unnecessary because the physician-
client privilege under ORS 44.040 (1) (d) is limited to civil
proceedings. (See, State v. Betts, 235 Or 127, 384 P2d 198 (1963).)

Coverage has been extended to include dangerous drug trans-
actions.
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Section 7. Criminal possession of drug; prima facie evidence.

(1) Proof of unlawful manufacture, cultivation, transportation or
possession of a narcotic or dangerous drug is prima facie evidence of
knowledge of its character.

(2) Proof of possession of a narcotic drug not in the container in
which it was originally delivered, sold or dispensed is prima facie
evidence that such possession is unlawful.

(3) Proof of possession of a dangerous drug not in the container
in which it was originally delivered, sold or dispensed, when a prescription
is required under the provisions of ORS chapter 474 or 475, is prima
facie evidence that such possession is unlawful unless the possessor also
has in his possession a label prepared by the pharmacist for the drug

dispensed.

COMMENTARY - CRIMINAL POSSESSION OF DRUGS: PRIMA FACIE EVIDENCE

A. Summary

Section 7 creates three prima facie evidence situations that
impose upon the defendant the burden of coming forward with re-
buttal evidence.

Subsection (1) states that proof of unlawful manufacture,
cultivation, transportation or possession of drugs is prima
facie evidence that the defendant has knowledge of the character
of the drug.
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Subsection (2) makes it prima facie unlawful to possess a
narcotic drug other than in the container in which it was orig-
inally sold or dispensed. This presumption could, of course, be
rebutted by evidence tending to prove that the drug was lawfully
obtained.

Subsection (3) makes it prima facie unlawful to possess a
dangerous drug other than in the container in which it was orig-
inally sold or dispensed, unless the possessor also has in his
possession a label prepared by the pharmacist who dispensed
the drug. The defendant could also rebut this presumption by
a showing of lawful possession.
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B. Derivation

Subsection (1) is derived from Michigan Revised Criminal
Code section 6015.

Subsection (2) is derived from URS 474,110.
Subsection (3) is derived from ORS 475.100 (/).

C. Relationshin to Existing Law

Subsection (1) is new statutory language. 11 On. Atty
Gen 689 (1924), stated that proof of possession of opium 1.8
prima facie evidence that such possession is unauthorized.
The opinion recognizes the rule of evidence that nroof of
unlawful possession may be used as the basis for a rebuttable
presunption that the possessor had znowledge of the unlawful
character of the contraband.

Subsection (2) restates the crime defined in ORS 474.110
in terms of prima facie evicdence. ORS 474,110 states that
7 narcotic drug may lawfully be possessed only in its original
container. The nenalty provision, ORS 474.900, makes a
violation of that section UUﬂIQHlee by 10 years impriconment
or a $#5,000 fine.

Public policy might best be served by framing the cir-
cumstance of possession of a narcotic drug not in its original
container in terms of prima facle evidence. Many instances
of this conduct are lacking in criminal intent. The possessor
should be afforded the opportunity to produce evidence tending
to prove that his possession of the drug is, in fact, lawful.

Subsection (3) restates ORS 475.100 (4). A person may
possess a dangerous drug not in 1ts original container if he
possesses a lebel prepared by the issuing pharmacist. If the
drug 1s not in its original container and the possessor does
not have the required label, 1t is prima facie evidence that
such possession is unlawful. The possessor may, of course,
rebut that presunption with other evidence.

Miller v, Semler, 177 Cr 610, 619, 2 P”d ”37 7% P2da 987
(19317, discusses the JOFdl 1ntendmen*~ of a "prima facie case"

"The term 'prima facie case' was defined in
Doherty v. Hazelwood Co., 90 Or. 47 175 F. 849
: ’ J y

177 P. 432), as follows:

"'A prima facie case 1s that state
of Tacts which entitles the party to have
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the case go to the jury; © Words &
Phrases, [First Series] 5549. When-
ever, therefore, it is determined that
a plaintiff has made a prima facie
case, 1t has passed beyond the power
of the court to withdraw the case from
the jury.'

"In defining & prima facie case, various
definitions have been collected from the cascs
in 49 C.J., at nage 135406, among which are the
following:

mrxox ox fhat anount of evidence
which would be cufficient to counter-
balance the general presumption of
innocence, and wzrrent a conviction,
1f not encountered uznd controlled by
evidence tending to contradict 1t, and
render 1t inmprobable, or to prove facts
inconsistent with it; that which is
received or continues until the contrary
is shown.'"

( %n Re Estate of Thornberg, 186 Or 570, 577, 208 P2d 3549
1949), states that:

"Prime facie evidence is such evidence as in
judgment of law 1s sufficient to establish the
fact, and, 1f not refluted, remains sufficient for
the purpose.”
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Section 8. Burden of proof on exemption from drug laws.

~ In any prosecution for violation of this Article it shall not be

necessary for the state to negative any exception, excuse, Proviso
or exemption contained in ORS chapter 474 or 475, and the burden
of proof of any such excepbtion, excuse, proviso or exemption shall

be upon the defendant.

COMMENTARY - BURDEN OF PRCOF ON EXEMPTION FROM DRUG LAWS

Section 8 shifts to the defendant the burden of proof
on the issue of a claimed exemption from the drug law under
wnich he is being prosecuted. This allocation of proof is
both necessary and equitable since facvs giving rise to such
an exemption are peculiarly within the knowledge of the de~
fendant.

The proposed section is a restatement of ORS 474,180.
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Section 9. Seizure and forfeiture of conveyance used in

violation of this Article. (1) Any district attorney or peace

officer charged with the enforcement of this Article, having
personal knowledge or reasonable information that narcotic or
dangerous drugs are being unlawfully transported or possessed

in any boat, vehicle or other conveyance, shall search the same
without warrant and without an affidavit being filed. If nar-
cotic or dangerous drugs are found in or upon such conveyance,

he shall seize them, arrest any person in charge of the conveyance
and as soon as possible take the arrested person and the seized
drugs before any court in the county in which the seizure is made.
He shall also; without delay, make and file a complaint for any
crime Jjustified by the evidence obtained.

(2) Any boat, vehicle or other conveyance used by or with
the knowledge of the owner, operator or person in charge thereof
for the unlawful transportation, possession or concealment of
narcotic or dangerous drug shall be forfeited to the state in the
same menner and with like effect as provided in ORS 471.66G0 asnd

471,665,

COMMENTARY - SEIZURE AND FORFEITURE OF CONVEYANCES
USED IN VIOLATTION OI' THIS ARTICLE

Section 9 restates existing law as reflected by
ORS 475.120 (1) and (2). 'The two cited statutes, ORS 471.660
and 471.665, cover the seizure and disposal of conveyunces ‘
transporting liquor.
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ORS 471.660 authorizes a peace officer to seize any
conveyance used for the unlawful transportation of alcoholic
liquors. It states:

"When any [peace officer] discovers any person
in the act of transporting alcoholic liquors in
violation of law, in Or uUpPOnR aNY...CONVEYyance...ne
shall...take possession of the vehicle or conveyance
and arrest any person in charge thereof...."

ORS 471.665 provides that, upon conviction of the person
arrested, the conveyance will be sold at public auction. It
states further that:

"No claim of ownership or of any right, title
or interest in or to such vehicle shall be held
valid unless the claimant shows to the satisfaction
of the court that he is in good faith the owner of
the claim and had no knowledge that the vehicle was
used or to be used in violation of laWeees"

ORS 475.120 (1) states that:

"Any district attorney [or peace officer],
having personal knowledge or reasonable inforna-
tion that narcotic drugs are being unlawfully...
transported...by any...conveyance, shall search
the same without warrant and without any affidavit
being filed...."

ORS 471.660 was first subject to constitutional attack
in Stafe v. Derord, 120 Or 444, 451, 250 P 220 (1927), where
the court, in sustaining the validity of the statute, quoted
with approval Mr. Chief Justice Taft in Carroll v. U.S., 267
UsS 132, 45 Sup Ct 280, 285:

"On reason and authority the true rule is
that if the search and seizure without a warrant
are made upon probable cause, that is, upon &
belief, reasonably arising out of the circumstances
%nown to the seizing officer, that an automobile or
other vehicle contains that which by law is subject
to seizure and destruction, the search and seilzure
are valid. The 4th Amendment is to be construed
in the light of what was deemed an unreasonable
search and seizure when it was adopted, and in a
manner which will conserve public interests as
well as the interests and rights of individual
citizens."
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The same statute was later upheld in State v. Christensen

151 Qr 529, 535, 51 P2a 835 (193%5 , Wherein 1t was stated by
Justice Rossman in a specially concurring opinion:

9

"e...The search of an automobile found upon

the public highway may be lawful even though the
searching officer possesses no search warrant. Lo
must possess knowledge or information of facls
constituting probuble cause for a reasonable belief
that the automobile which he is about to search
contains illegal liquor...."

The issue of a warrantless search is discussed by
William F, Frye in chapter 20,(20.5), Oregon Criminal Law
Handbook (1969). A condensed review of That Material o5
1t relates to ORS 475,120 follows:

' Reasonabless does not depend on whether the search was made by
authority of a warrant. '. . . An officer armed with a warrant may make

an unreasonable search. An officer without a warrant may make a rcason-
able search. ! State v. DeFord, 120 Or 444, 452, 250 P 220 (1927). Nor

is the fact that the officer had an opportunity to obtain a warrant ncces-
sarily controlling. Stare v. Chinn, 231 Or 259, 272, 373 P2d 392 (19562).

"In the absence of a search warrant, however, a reasonable search can
only be made in specially defined situations. Karz v. U.S., 389 US 347,
19 Led 2d 576 (1967). Such situations may be categorized as follows:

"(a) By consent. See §20.14 through §20.17 ct seq.
"(b) Incident to lawful arrest. See §20.27 et scq.
"(c) In 'exceptional circumstances. '

"(d) Searches after seizure authorized by statute.

"The fourth category above, that of searches after seizure authorized
by statute, fits into even more tenuous boundaries. In Stare v. Ramon,
248 Or 96, 432 P2d 507 (1967), the court sustained the search of a car
seized off’ the street on the authority of ORS 475.120. This section provides
that any district attorney or peace officer having personal knowledge or
reasonable information that narcotic drugs are contained in ‘any boat,
vehicle or other conveyance, shall search the same without warrant and
without any affidavit being filed. ' In Stare v. Evans, 143 Or 603, 610, 22
P2d 496 (1933) (Casc note in §20.7), the court found authority in a similar

statute (ORS 496.660) for the search and seizure of game from a hunting
camp.
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" Neither Ramon nor Evans dealt with the constitutionality of the respec-
tive statutes involved, but prior to Evans an article was published question-
ing the constitutionality of ORS 496.660. See Skipworth, The Law of Search
and Seizure, 3 Or L Rev 179, 182 (1924). The court referred to this statute
in State v. Krogness, 238 Or 135, 148, 388 P2d 120 (1964), saying, ' We
leave open the question whether such a statute would be upheld if it were
to be construed as permitting a search upon mere suspicion. ' Sce also
ORS 471.660, .665 (forfeitures for certain violations of liquor code). The
U.S. Supreme Court in One 1958 Plymouth Sedan v. Pennsylvania, 380
US 693, 14 Led2d 170 (1965), held that the constitutional exclusionary
rule also applies in forfeiture proceedings.

"In his dissent to State v. McCoy, 86 Or Adv Sh 217, __ Or __, 437
P2d 734 (1968), O’Connell, J., used the term ‘searches after seizure
authorized by statute’ and cited Cooper v. California, 386 US 58, 17 Led
2d 730 (1967), as the case which recognized this =s onc of the exceptions
to a warrantless search. He predicted, however, the eventual demise of
the rule expressed in that casec.

W CAVEAT: The Fourth Amendment is couched in terms of unreasonable
‘scarches and seizures,” while Art 1, sec. 9 speaks of “‘unreasonable scarch,

or seizure’”  Id, at §20.5.

The grounds in CRS 475.120 (1) authorizing sz warrantless )
search are "having personal xnowledge or reasonable informatlon.
This may be construed to mean "probable ceause to believe thaot
a felony is being committed", i.e., the person in charge of
the conveyance is unlawfully transporting or poOsSsSCSSiNg
narcotics. Viewed in this light, the officer could ecither
(1) make a search incident to a lawful arrest, or (2)
obtain a search warrant based upon the facts giving rise To
such "probable cause."

The transportation in conveyances of narcotic and danger-
ous drugs presents special problems that may well justify a
search after seizure authorized by statute. Research dis-
closes no instance in which such a statute has been declarcd
unconstitutional. In view of the legislative intent cx-
pressed by ORS 475.120, suthority to conduct a warrentless
search of convevances for narcotic or dangerous drupgs on the
basis of "versonal knowledge or reasonable information” has
been retained. It should be noted that this authority nas
been broadened to include sesrch for "dangerous drugs.'  The
present statute refers only to narcobvic drugs.
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Section 10. Acaoulttal or conviction under federal law as

vrecluding state prosecution. No person shall be prosecuted for

a violation of any section in this Article if he has been acquitted
or convicted under the federal narcotic laws of the same act or

omission which it is alleged constitutes & violation of this

Article.

COMMENTARY - ACQUITTAL COR CONVICTION UNDER FEDERAL LAW
AS PRECLUDING STATE PROSECUTION

Section 10 restates ORS 474,210,
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TEXTS OF REVISIONS OF OTHER STATES
TEXT OF NEW YORK REVISED PENAIL TLAW

‘f;' 220.0%% Dangerous dirve oficuses; Gefinitious of teriss

The following definitions arve applicable tu this article:

1. “Narcotic drug” means any drug, article or substance de-
clared to be ‘“narcotic drugs” in section three thousand three
hundred one of the public health law.

2. “Depressant or stimulant drug” meauns any drug, article or
substance declared to be a “depressant or stimulait drug” in see-
tion three thousand three hundred seventy-one of the public health
law.

3. “Hallucinogenic drug” means any drug, article or substance
declared to be “hallucinogenic drugs” in section two hundred
twenty-nine of the mental hygiene law. '

4. “Dangerous drug” means any narcotic drug, depressant or

- stimulant drug, or hallucinogenic drug.

5. “Sell’” means to sell, exchange, give or dispose of to an-
other, or to offer or agree to do the saras.

6. ‘“Unlawfully” means in violation of article thirty-thres,
article thirty-three-A or article thirty-tiicee-D of the public
health law! or section tws hundred twenty-nine of the mental
hygiene law. .o

7. “Ounca” means an avoivrdupoeis ounce a3 applied to solids
and semi-solids, and a fluid ounce as appliad to lquids. L.1965,
c. 1030; amended 1..196%, c. 791, § 30, eff. Sept. 1, 1957.

Ly i « e . R
§ 220.05 Oviminn! passuzsion of o dangerens dvng in the
fourth degree
) Ahperson‘ _l‘s ‘g;mlty of criminal possgssion of a Jangerous drug
in the fourth degres when he knowingly and wilawfuily pos-
sesses a dangevous drug. o

Criminal possession of a dangercus drug in the fourth def_';réé
is a class A misdemecanor. 1.1965, c. 103Q, eff. Sept. 1, 1967._ 3

§ 220.10 Criminal poszcssicn of o dangerous drug in the
third degres
A person is guilty of criminal possession of a dangerous drug .
in the third degree when he knowingly and unlawfully nossesses
a dangerous drug with intent to sell ths same.

Criminal possession of a dangerous drug in the third degree is
aclass E felony. 1.1965, c. 1030, eff, Sept. 1, 1967,
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THT OF NEW YORK REVISED J:l\TAL LAW (CONT'D.)

S 22015 Cutwiucl possersion of a dangercus drug in the

ceeond degree

A person is guilty of criminal possession of a dangerous drug
in the second degree when he knowingly and unlawfully pos-
sasses a narcotic drug:

1. With intent {o seil the same; or

2. Consgisting of (a) twenty-five o move cigarettes contain-
ing caunabis; or (b) one or mave prepairations, compounds, mix-
tures or substances of an apgszvesate weight of (i) one-eighth
sunce or move, containing any of the respactive alkalcids or salts
ot heroin, morphine or cccaine, o (ii) oie-qiarter ounce or more.
conlaining any coannabiz, or (iti) cne-bhadf ommce or more, con=
taining raw or prepaved opiwm, or (iv) one-half cunce or racre,
containing one or more than one ¢f any of the othpr narcotie
drugs.

Criminal possession of a dangerous drvg in the second degres
is a class D felony., 1.1965, ¢. 1030, eff. Sept. 1, 1667,

§ Z20.20  COciminad possession of a dangerous ding ia ihe
first degree
A person is guilty of criminal possession of a dangerous drug
in the first degree when he kuowingly and unlawful lly possesses
a narcotic drug consisting of (a) one hundved or more cigarettes
containing cannabis; or (b) one or more preparations, com-
pouuds, mixtures or substances of un aggregate weight of (1)
oue or more ovncees, coutaining nny of the resncctive alkaloids
or salts of heroin, morphine or cocaine, or (ii) one or more
ounness, containing any cannabis, or (iii) two or more ounces,
coutaining vaw ov propared opium, or (iv) two or mwore ounces,
containing oune or more th'm one of any of the other narcotic
Jzuf;S. i

Criminal possession of a dansgerous drug in the first degree is
a class Cfelony. 1.1965, c. 1030, eff. Sent. 1, 1967.

§ 220.25 Criminal posscesion of a dangevous drug; pre-
surnption .

The presence of 2 dangerous drug in an automobile, other than
a public omnibus, is presumptive evidence of knowing possession
tirereof by each and every percon in the automobile at the time
such drug was found; except that such presumption does not
apply (2) to a duly licensed operator of an automobile who is at
the tima operating it for hire in the lawftul and proper pursuit
of his trade, or (b) to any person in the automobile if one of
them, having ohtained the drug and not being under duress, is au-
thorized to possess it and such drug is in the same container as
when he received possession thereof, or (¢) when the drug is
concealed upon the person of one of the occupants., 1.1965, c.
1030, eff. Sept. 1, 1967.
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§ 220.20 Cibuinaliy solilug a dangerous drug in the thivd
deynee .

A person is guilty of eriminally celling a dangerous drug in the
third degree when he knowingly and unlawtully sells a dangerous
drug. '

Criminally selling a dangerous drug in the third degree is a
- N - -1 o ~ o
class D felony, T1.1985, <. 1030, eff. Sept. 1, 1967.

§ 220.3. Coibanlly seitiug o dongerous deug in thoe socend
Gegroe

A persen is guilty of criminnlly selling a dargerous drug in
the second degraa wher e knoviazly and unlawlully sells a nar-
cotic drug.

g Criminally selling & dangcrous drug in the second degree is a
class C felony. L.1865, e, 105¢, eff. Sept. 1, 1667,

§ 22040  Orimbelly soltiny o @angovous drog b the fust do-
- gres "

A person is guilty of criminally sclling a dangorous drug in
the first degrece when he knowingly and unlawfully sells a nar-
cotic drug to 2 person less than twenty-one years old.

Criminally sclling a dangerous drug in the first degree is a
class B felony. 1.1965, c. 1030, eff. Sept. 1, 1967. i

3

§ 220.45  Oriminaliy possessing 2 hypodermuic instroment
A person is guilty of criminally possessing a hypoderinic in-
strument when he knowingly and unlawiully possesses or sells
a hypodermic syringe or hypoderniic needle.
Criminally possessing a hypodermic instrumnent is a class A
misdemeanor. 1.1965, ¢. 1030, eff. Sept. 1, 1967.

#o##H
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TEXT OF MICHIGAN REVISED CRIMINAL CODE

[Definitions]
Sec. 6001, (1) The following dcfinitions apply in this chapter.
(a) “Dangerous drug’ means any substance chavacterized as
a dangerous diug in section 1(a) of Act No. 204 of the Public
Acts of 1943, as amended, being section 335.101.(a) of the Com-
piled Laws of 1948.

[Criminal Sale of Narcotics in the First Begree]

Sec. 6005. (1) A person commits the crime of criminal sale of
narcotics in the first degree if he knowingly and unlawfully sells any
narcotic drug other than marijuana in any amount, J4th ounce or
more of marijuana, or 50 capsules or maore of one or more danger-

ous drugs.

(2) Criminal sale of IlD.lCOthS in the first degree is a Class A fel-
ony.

[ Criminal Sale of Narcoties in the Second Degree] .
Sec. 6006, (1) A person commits the crime of criminal sale of
navcotics in the second degree if he knowingly and unlawfully sells
any marijuana, dangerous drug or LSD tc¢ a minor.
(2) Criminal sale of narcotics in the second degree is a Class B
felony.

i [Criminal Sale of Narcotics in the Third Degree]

: Sec. 6007, (1) A person commits the crime of criminal sale of

- narcotics in the third degree if he knowingly and unlawfully sells any
marijuana, dangerous drug or LSD.

(2) Criminal sale of narcaiics in the third degree is a Class C [felony.
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ATh

[ Criminal Possession of Narcoties in the ¥irst Degree]

Sece. 6010, (1) A person commits the crime of criminal posses-
sion of narcotics in the first degree it he knowingly and unlawfully .
manufactures, transports or possesses:

(a) Heroin, unless in a quantity less than 3250 milligrams and
the less than 3250 milligrams ave of less than 1G% purity; or

(b) 3250 milligraimns or more of one or morce narcotic drugs
other than heroin or marijuana; or :

(¢) 1 ounce or more of mavijuana; or

(d) 50 capsules or more of one or more dangerous drugs; or

(e) 2 or more drugs in amounts not otherwise covered by this -
section. _

(2) Criminal possession of navcotics in the fivst degree is a Class A
felony.

[Crimiunl Possession of Naveotics in the Second Degree]

Sec. 6011. (1) A person commits the crime of criminal possession
of narcolics in the second degree if he knowingly and unlawflully
manufaciures, transports or possesses any ravcotic Jruz, dangerous
drug or LSD, '

(2) Criminal possession of narcotics in the second degree is a Class
C {felony.

[Prima Facic Kvidenee]

See. 6015, Proof of transporiation or possession of any narcotic
drug, dangerous drug or LSD is prinia facie evidence of the transpor-
tation or possession of the substance with knowledge of its character.

#o#H A
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474019  Deflinttions. The following words

and pbrases, ag used in this chaptor, shall

ave the following meanings, unless the con-
text otheirwise requires:

(1) “Person” includes any corporation,
asgocintion, copartnership or one or more
individuals,

(2) “Physician” means & person author-
ized by law to practice medicine in this state
and any other person autherized by law to
treat sick and injured human beings in this
state and Lo use narcotic drugs in connection
with such treatment.

(3) “Dentist” means a person authorized
by law to practice dentistry in this state.

(4) “Veterinarian” means a person au-
thorized by law to practice veterinary medi-
- cine in this state,

() “Manufacturer” means a person who,
by compounding, mixing, cultivating, grow-
ing or other process, produces or prepares
narcotic drugs, but does not include an
apothecary who compounds narcotic drug
to be sold or dispensed on prescriptions,

(6) “Wholesaler” means a person who

supplies narcotic drugs that he himself has
not produced or prepared, on official written
orders, but not on prescriptions.

(7) “Apothecary” means a licensed phar-
macist, ag defined by the laws of this state
and, where the context so requires, the
owner of a store or other place of business
where narcotic drugs are compounded or
dispensed by a licensed pharmacist; hbut
nothing in this chapter shall be construed
as conferring on a person who is not regis-
tered or licensed as a pharmacist any author-
ity, right or privilege that i3 not granted to
himn by the pharmacy laws of this state.

(8) “Hospital” means an institution for
the care and treatment of the sick and
injured, approved by the Board of Pharmacy
as proper to be entrusted with the custody
of nrarcotic drugs and the professional use
of narcotic drugs under the direction of a
physician, dentist or veterinarian.

(9) “Laboratory” means a laboratory
aporoved by the Board of Pharmacy .as
proper to be entrusted with the custody of
narcotic drugs and the use of narcotic drugs
for scientific. and medical purposes and for
purposes of instruction.

(10) “Sale” includes barter, exchange or
offer therefor, and each such transaction
made by any person, whether as principal,
proprietor, agent, servant or employe.

(11) “Coca leaves” include cocaine and

T OFFENSES INVOLVING NARCOTICS AND DANGEROUS DRUGS
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any compound, manufacture, salt, derivative,
mixture or preparation of coca leaves, except
derivatives of coca leaveg which do not
contain cocaine, ecgonine or substances from
which cocaine or ecgonine may -be synthe-
sized or made. ‘

(12) “Opiwm” includes morphine, codeine
and heroin, and any compound, manufac-
ture, salt, derivative, mixture or preparation
of opivim,

(13) “Mariliuana” includes all parts of
the plant Cannalis Sativa L., whether grow-
ing or not; the seeds thereof; the resin ex-
tracted from any part of such plant, and
every corapound, imanufacture, salt, deriva-
tive, mixture ox preparation of such plant,
its seeds, or resin; but shall not include the
mature stalks of guch plant, fiber produced
from such stalks, oil or cake made from the
seeds of such plant, any other compound,
manufacture, salt, derivative, mixture or
preparation of such mature stalks (except
the resin extracted therefrom), fiber, oil or
cake, or the stcrilized seed of such plant
which is incapable of germination.

(14) The term “isonipecaine” (meperi-
dine) means the substance identified chem-
ically as 1-methyl-4-phenylpiperidine-4-car-
boxylic acid ethyl ester, or any salt thereof
by whatever trade name identified. .

(15) The term “amidone” (methadone)
means any substance identified chemically as
4-4-diphenyl-6-dimethylaminoheptancne-3, or
any salt thereof, by whatever trade name
designated. .

(16) The term “isoamidone’” means any
substance identificd chemically as 4-4-diph-
enyl-5-methyl-6-dimethylaminohexanone-3,or
any salt thercof, by whatever trade nzine
designated.

(17) The term “keto-bemidone” means
any substance identified chemically a8 4-(32-
hydroxyphenyl) -1-methyl-4- piperidyl ethyl
ketone hydrochloride, or any salt thereof, by
whatever trade name designated.

(18)“Nareotic drugs” means coca leaves,
opium, marihuana and every other substance
neither chemically nor physically distinguish-
able from them; or other drugs to which the
federal narcotic laws may nrow or bereafter
apply; or any drug found by the State Board
of Pharmacy, after reagsonahle notice and
oupportunity for hearing;, to have addiction-
forming or addiction-gustaining lability
similor to morphine or cocaine, from the
publication of such finding.

(19) “¥ederal narcotic laws” means the
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laws of the United States reluating fo opiumn,
coca leaves and other narcotic drugs.

(20) “Official written order™ meeauns an
-order written on a form provided for that
purpose by the United States Commissioner
of Internal Revenue, under any laws of the
United States making provision therefor, if
such order forma are authorized and re-
quired by federal law, and if no such order
form is provided, then on an ofyicial form
provided for that purpose by the Board of
Pharmacy.

(21) “Dispense” includes distribute, leave
with, give away, dispose of or deliver.

(22) “Registry number” means the num-
ber assigned to each person registered

under the federal narcotic laws.
[Amended by 1953 c.342 §3; 1963 ¢.137 §1]

474.014 Exemption of certain drugs
otherwise subject to this chapter. (1) The
Board of Pharmacy may cxempt any narcotic
drug from the application of this chapter to
the extent determired, after reasonable notice
and opportunity for hearing, to be consistent
with the public welfare if it finds that the
narcotic drug does not:

(a) Possess sufficient addiction-forma-
tion or addiction-sustaining liability to war-
rant imposition of all of the requirements of
this chapter; or

(b) Permit recovery of a narcotic drug
having sufficient addiction-forming or addic-
tion-sustaining liability with such technical
simplicity and amount of yield as to create a
risk of improper use. .

(2) The Board of Pharmacy may by regu-
lation and witliout special determination ex-
empt from the application of this chapter to
the extent determined to be consistent with
the public welfare any narcotic drug exempt
under the federal narcotics laws and regula-
tions and permit the administering, dispens-
ing or selling of such drugs under the same
conditions imposed by the federal narcotics

laws and regulations.
(1961 ¢.572 §2]

474.016 Reversal of exemption. If the
Board of Pharmacy determines that any nar-
cotic drug previously exempted from the op-
eration of this chapter under suvbsection (1)
or (2) of ORS 474.014 possesses a degrees of
addiction lability that may result in improper
use, the board shall publish a notice of its
determination in two rewspapers of general
circulation. The determination shall be final
and after the expiration of a pariod of six

months from the date of publication of the .
notice, the exempt status shall cease to apply
to such narcotic drug.

[1961 ¢.572 §3]

474830 License mnecded (o cultivate,
manafzeture or wholeszle narcefics. No
person shell manufacture, compound, mix,
cultivate, grow or by any other process pro-
duce or prepare narcotic drugs, and no per-
son as a wholesaler shall supply the same
without having first obtained & licensé so
to do from the Board of Pharmacy.

474.640 [Persous eligible for license; re-
vecation of livense. (1) No license shali be
issued under ORS 474.030 unicss and until
the applicant therefor has furnished proof
satisfactory to the Board of Pharmacy:

(a) That the applicant is of good moral
character or, if the applicent be an asso-
ciation or corporation, that the managing
officers are of good moral character.

(b) That the applicant is equipped as to
land, buildings zad paraphernalia properly
to carry on the business described in his
application. L

(2) No license shall be granted to any
person who has within five years been ¢on-
victed of a wilful violation of any law of
the United States, or of any state, relating
to opium, coca leaves or other narcotic drugs,
or to any person who is a mnarcotic drug
addict. The Board of Pharmacy may sus-
pend or revoke any license for cause.

474.050 Persons eligible to obiain drugs
from lLoensee; precedure for obimining.nar-
cotics and under what conditiens they may
be dispensed. (1) A duly licensed menu-
facturer or wholesaler may sell and dispense
narcotic crugs to any of the following per-

sons, but only on official written ordera:
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(a) To a manufacturer, wholesaler or
apothecary.

(b) To a physician, dentist or wveteri-
nariam.

(¢) To a person in charge of a hosgpital,
but only for use by or in that hospital.

(@) To a person in charge of a labora-
tory, but only for use in that laboratory for
scientific and medical purposes.

(2) A duly licensed manufacturer or
wholesaler may sell narcotic drugs to any
of the following persons:

(a) On a special written order as re-
quired by the federal narcotic laws, to a
person in the employ of the United States
Government or of any state, territorial, dis-
trict, county, municipal or insular govern-
ment, purchasing, receiving, possessing or
dispensing narcotic drugs by reason of his
official duties.

(h) To a master of a ship or a person
in charge of any aircraft upon which no
physician is regularly employed; or to a
physician or surgeon duly licensed in some
state, territory or the District of Columbia
to practice his profession, or to a retired
commissioned medical officer of the United
States Ariny, Navy or Public Health Serv-
ice, employed upon such ship or aircraft, for
the actual medical needs of persons on board
such ship or aireraft, when not in port; pro-
vided, such narcotic drugs shall be sold to
the master of such ship or person in charge
of such aircraft, or to a physician, surgeon
or retived commissioned medical officer of
the United States Army, Navy or Public
Health Service, employed upon such ship or
aircraft, only in pursuance of a special order
form approved by a commissioned medical
officer or acting assistant surgeon of the
United States Public Health Service.

(¢) To a person in a foreign country if
the provisions of the federal narcotic laws
are complied with.

(3) An official written order for any
narcotic drug shall be signed in triplicate
by the person giving said order or by his
duly authorized agent. The original and trip-
licate copy shall be presented to the person
who sells or dispenses the narcotic drug or
druge named therein. In event of the accept-
ance of such order by said person, each party
to the transaction shall preserve his copy of
such order for a period of two years in such a
way a3 to be readily accessible for inspection
by any public officer or employe engaged
in the enforcement of this chapter. It shall

" be deemed a compliance with this subsection
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if tle pz':,rties fo the transaction have com-
plied with the federal narcotic laws respect-
ing the requireraents governing the use of
order forms.

{4) Possession of or control of narcotic
drugs obtsined as guthorized by this section
shall be lawful if in the regular course of
businegs, occupation, profession, employment
or duty of the possessor.

(5) A person in charge of a hospital or -
of a laboratory, or in the employ of this
state or of any other state, or of any politi-
cal subdivicion thereof, or a master of a
ship, or a person in charge of any aircraft,
upon which no physician is regularly em-
ployed, or a physician or surgeon duly
licensed in some state, territory or the
Distriet of Colunbia, to practice his pro-
fession, or a retired commissioned medical
officer of the United States Army, Navy or
Public Hesalth Service, employed upon such
ship or aircraft, who obtains narcotic drugs
under the provisions of this section or other-
wise, shall not administer nor dispense, nor
otherwise use such drugs, within this state,
except within the scope of his employment
or official duty, and then only for scientific
or medicinai purposes -and subject to the
provisions of this chapter.

[Amended by 1957 ¢.587 §1

474.060 Sales of narcotics by apothe-
cary. (1) An apothecary, in good faith, may
sell and - dispense narcotic drugs to any
person upon a written prescription of a
physician, dentist or veterinarian, properly
executed, dated and signed by the person
prescribing on the day when issued and
bearing the full name and address of the
patient for whom, or of the owner of the
animal for which, the drug is dispensed, and
the full name, address and registry number
under the federa! narcotic laws of the per-
son prescribing, if he is required by those
laws to be so registered. If the prescription
be for an animal, it shall state the species
of animal for which the drug is prescribed.

(2) Notwithstanding the provisions of .
subsection (1) of this section, narcotic
drugs or compounds of a narcotic drug
which possess relatively little or no addic-
tion liability which the State Board of
Pharmacy shall find and by regulations des-
ignate, after reasonable notice and oppor-
tunity for hearing, to possess relatively
little or no narcotic addiction liability may
be sold and dispensed by an apothecary, in-



good faith, to any person upon an ovel pre-
scription of a physician, deniist or veteri-
narian. In issuing an oral prescription, the
prescriber shall furnish the same informa-
tion as is required for a written prescription
under suhsection (1) of this section except
for the written signature of the prescriber.
Upon receipt of the oral prescription, the
person filling the oral prescription shall
promptly reduce the oral prescription to
writing by recording:

(a) The date when the oral prescription
was received.

(b) The full name and address of the
patient for whom, or the owner of the ani-
mal for which, the drug is dispensed.

(¢) The full name, address and registry
number under the federal narcotic laws of
the person prescribing, if he is required by
those laws to be so registered.

(d) If the oral prescription is for an
animal, the species of the animal for which
the drug is prescribed.

(3) The person filling an oral or writ-
ten prescription under this section shall
write the date of filling and his own signa-
ture on the face of the prescription. The
oral or written prescription shall be retain-
ed on file by the proprietor of the pharmacy
in which it is filled for a period of two years,
so as to be rcadily accessible for inspection
by any public officer or employe engaged in
the enforcement of this chapter. The oral
or written prescription shall not be refilled.

(4) The legal owner of any stock of
narcotic drugs in a pharmacy, upon dis-
continuance of dealing in said drugs, may
sell said stock to a manufacturer, wholesaler
or apothecary, but only on an official
written order, and with the approval of the
District Director of Internal Revenuc for
the district of Oregon.

(5) An apothecary, only upon an official
written order, may sell to a physician, den-
tist or veterinarian, in quantities nct exceed-
ing one ounce at any one time, aqueous or
oleaginous solutions of which the content
of narcotic drugs does not exceed & pro-
portion greater than 20 percent of the
complete solution, to be used for medical

purposes.
[Amended by 1955 ¢.60 §11

474.070 Useand administration of drugs.

(1) A physician or a dentist, in good faith .

and in the course of his professional prac-
tice only, may prescribe, administer and
dispense narcotic drugs, or he may cause

oﬁFEmsEs INVOLVING NARCOTICS AND DANGEROUS DRUGS
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the sume to be administered by a nurse
or inlerne under his direction and super-
vigion,

(2) A veterinarian, in good faith and in
the course of his professional practice only,
and not for use by a human being, may
prescribe, ' administer and dispense narcotic
drugs, and he may cause them to be adminis-
tered by an assistant or orderly under his
direction and supervision.

(3) Any person who has obtained from
a physician, dentist or veterinarian any nar-
cotic drug for administration to a patient
during the ahsence of such physician, dentist
or veterinarian shall return to such physi- -
cian, dentist or veterinarian any unused
portion of such drug when it is no longer
required by the patient.

474.030 Drugs usable without preserip-
tion. (1) Except as otherwise in this chapter
specifically provided, this chapter shall not
apply to the administering, dispensing or
selling at retail of any medicinal preparation
that contains in one fluid ounce, or if a
solid or semisolid preparation, in one avoir-
dupois ounce, not more than one grain of
codeine, one-half grain of dihydrocodeine,
two grains of Noscapine (also known as Nar-
cotine), or two grains of Papaverine, or of
any of their salts. The exemptions author-
ized by this section shall be subject to the
following conditions:

(a) The medicinal preparation adminis-
tered, dispensed or sold shall contain, in
addition to the. narcotic drug in it, some
drug or drugs conferring upon it medicinal

-qualities cther than those possessed by the

narcotic drug alone.

(b) Such preparation shall be adminis-
tered, dispensed and sold in good faith as
a medicine, and not  for the purpose of
evading the provisions of this chapter.

(2) Nothing in this section shall be con-
strued to limit the guantity of codeine, dihy-
drocodeine, Noscapine (also known as Narco-
tine), Papaverine, or of any of their salts
that may be prescribed, administered, dis-
pensed or sold to any person or for the use of
any person or animal, when it is prescribed,
administered, dispensed or sold in compli-
ance with the general provisions of this

chapter.
[Amended by 1957 ¢.587 §3; 1967 ¢.117 §1)]

474.030 Records required by persons
mamifacturing or selling drugs. (1) Every

physician, dentist, veterinarian or other
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person who is authorized to administer or
professionally use narcotic drugs shall keep
a record of such drugs received by him, and
a record of all such drugs administercd, dis-
pensed or professionally used by him other-
wise than by prescription. It shall, however,
be deemed a sufficient compliance with this
subsection if any such person using small
quantities of solutions or other preparstions
of such drugs for local zpplication, shall
keep a record of the quantity, character and
potency of such solutions or other prepara-
tions purchased or made up by him, and of
the dates when purchased or made up, with-
out keeping a record of the amount of such
solution or other preparation applicd by
him to individual patients; provided, that no
record need be kept of narcotic drugs admin-
istered, dispensed or professionally used in
the treatment of any one patient when the
amount administered, dispensed or profes-
sionally used for that purpose does 1ot ex-
ceed in any 48 consecutive hours (2) four
grains of opium, or (b) one-half of a grain
of morphine or of any of its salts, or (c)
two grains of codeine or of any of its salts,
or (d) one-fourth of a grain of heroin or
of any of its salts, or (e) a quantity of any
other narcotic drug or any combination of
narcotic drugs that does not exceed in phar-
macologic potency any one of the drugs
named above in the quantity stated.

(2) Manufacturers and wholesalers shall
keep records of all narcotic drugs compound-
ed, mixed, cultivated, grown, or by any
other process produced or prepared, and of
all narcotic drugs received and disposed of
by them, in accordance with the provisions
of subsection (5) of this section.

(3) Apothecaries shall keep records of
all narcotic drugs received and disposed of
by them, in accordance with the provisions
of subsection (5) of this section.

(4) Every person who purchases for re-
sale, or who sells narcotic drug preparations
exerapted by ORS 474.080, shall keep a rec-
ord showing the quantities and kinds thereof
received and sold or disposed of otherwise,
in accordance with the provisions of sub-
section (5) of this section.

(5) The form of records shall be pre-
scribed by the Board of Pharmacy. The
record of narcotic drugs received shall in
every case show the date of receipt, the
nume and address of the person from whom
received and the kind and quantity of drugs
received; the kind and quantity of narcotic

- drugs produced or removed from process of

SOGEITE
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marufacture and the date of such production
or removal from: process of manufacture;
and the record shall in every case show the
proportion of morphine, cocaine or eugmune
contained in or produmble from crude opium
or coca leaves received or p;oducul and the
proportion of resin contained in or pro-
ducible from the plant Cannabis Sativa L.,
rececived or produced. The record of all nar-
cotic drugs sold, administered, dispensed or
otherwise disposed of shall show the date
of selling, administering or dispensing, the
name and address of the person to whom,
or for whose use, or the owner and species
of animal for which the drugs were sold,
administered or dispensed, and the kind and
quantity of drugs. Every such record shall
be kept for a period of two years from the
date of the transaction recorded. The keep-
ing of a record required by or under the
federal narcotic laws, containing substan-
tially the same information as is specified
above, shall constitute compliance with this
section, except that every such record shall
contain a detailed list of narcotic drugs lost,
destroyed or stolen, if any, the kind and
quantity of such drugs, and the date of the
discovery of such loss, destruction or theft.

474160 Labels affixed to contoiners of
drugs. (1) Whenever a manufacturer sells
or dispenses a narcotic drug, and whenever
a wholesaler sells or dispenses a narcotic
drug in a packege prepared by him, he shall
affiz securely to each package in which that
drug is contained a label showing in legible
English the name and address of the vendor
and the quantity, kind and form of narcotic
drug contained thercin.

ek . -

(2) Whenever an apothecary sells or dis-
penses any narcotic drug on a prescription
issued by a physician, dentist or veterinar-
ian, he shall affix to the container in which
such drug is sold or dispensed, a label show-
ing his name, address and registry number,
or the name, address and registry number
of the apothecary for whom he is lawfully
acting; the name and address of the patient
or, if the patient is an animal, the name
and address of the owner of the animal and
the species of the znimal; the name, address
and registry nwnber of the physician, den-
tist or veterinarian by whom the prescription
was written; and such directions as may be
stated on the prescription.
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474120 Applicability of chapter to car-
riers, warehousemen and public officers. The
provisions of this chapter restricting the
possession and having control of narcotic
drugs shall not apply to common carriers
or to warehousemen while engaged in law-
fully transporting or storing such drugs, or
to any employe of the same acting within
the scope of his employment; or to public
officers or their employes in the performance
of their official duties requiring possession
or control of narcotic drugs; or to teruporary
incidental possession by employes or agents
of persons lawIlully entitled to possession,
or by persons whose possession is for the
purpose of aiding public officers in perform-
ing their official duties.

474130 Piace resoricd to by drug ad-
dicts declared to be nuisance. (1) Any store,
shop, warehouse, dwelling house, building,
vehicle, boat, aircraft, or any place whatever,
which is resorted to by narcotic drug addicts
for the purpose of using narcotic drugs or
which is used for the illegal keeping or selling
of the same, shall be deemed a common
nuisance and shall be abated in the manner
provided in ORS 471.630 to 471.655.

474140 Forfeiture and destruction of
unlawfully possessed drugs. All narcotic
drugs, the lawful possession of which is
not established or the title to which cannot
be ascertained, which have ccme into the
custody of a peace officer, shall be forfeited
and disposed of as follows:

AND DANGEROUS DRUGS
UNIFGEH NARCUTIO PRUG ACT

§ 474,150

(1) Except as in this scction otherwise,
provided, the court or magistrate having
jurisdiction shall order such narcotic drugs
forfeited and destroyed. A record of the
place where said drugs were seized, of the-
kinds and quantities of drugs so destroyed,
and of the time, place and manner of des-
truction, shall be kept, and a return under
oath, reporting said destruction, shall be
made to the court or magistrate and to the
United States Commissioner of Narcotics,
by the officer who destroys them. :

(2) Upon written application by the
Board of Pharmacy, the court or magistrate
by whom the forfeiture of narcotic drugs
has been decreed may order the delivery.of
any of them, except heroin and its salts
and derivatives, to said Board of Pharmacy
for distribution or destruction, as hereinafter
provided. ' '

(3) Upon application by. any hospital
within this state, not operated for private
gain, the Board of Pharmacy may in its
discretion deliver any narcotic drugs that
have come into its custedy by authority of
this section to the applicant for medicinal
use. The Board of Pharmacy may from time
to time deliver excess stocks of such nar-
cotic drugs to the United States Commis-
sioner of Narcotics, or may destroy the
same. -

(4) The Board of Pharmacy shall keep
a full and complete record of all drugs re-
ceived and of all drugs disposed of, showing
the exact kinds, quantities and forms of such
drugs; the persons from whom received and
to whom deliverzd; by whose authority re-
ceived, delivered and destroyed; and the
dates of the receipt, disposal or destruction,
which record shall be open to inspection by
all federal or state officers charged with the
enforcement of federal and state narcotic
lawe.

474350 Forwarding copy of conviction
to licensing =authorities; reinstatement of
license. On the conviction of any person of
the violation of any provision of this chap-_
ter, a copy of the judgment and sentence
and of the opinion of the court or magistrate, -
if any opinion be filed, shall be sent by the
clerk of the court, or by the magistrate, to
the beard or officer, if any, by whom the
convicted defendant has been licensed or
registered to practice his profession. or to
carry on his business. On the application
of any person whose license or registration
has been suspended or revoked, and upon

or ORS Article ____ .Y
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474363 Juspoclion of prescriptions, or-
Gers, records and stocks, Prescriptions, or-
ders and records required by thig chapter,
and stocks of narcotic drugs, shall be open
for inspection only to federal, state, county
and municipz] officers, whose duty it is to
enforce the laws of this state or of the
United States relating to narcotic drugs.
INo officer having knowledge by virtue of his
office of any such prescription, order or
record shall divulge such knowledge, except
in connection with & prosecution or proceed-

- ing in court or before a licensing or registra-
tion board or officer, to which prosecution
or proceeding the person to whoin such pre-
scriptions, orders or records relate is a party.

e

TARCOTICH AN JIATY

IN-FORMING DR UGS

474193 Duty to enforce chapter. It
hereby is made the duty of the Board of
Pharmacy, its officers, agents, inspectors
and representatives, and of zll peace officers
within the state, and of all county atiorneys,
to enforce all provisions of this chapter,
except those specifically delegated, and to
cooperate with all agencies charged with the
enforcement of the laws of the United States,
of this state and of all other states relating
to narcotic drugs.

474.260 HMaking rules and regulations.
The Board of Pharmacy shall make all
needed rules and regulations fpr carrying
the provisions of this cham ¢ into cffect.

474.226 Interpretation and construction
of chapter. This chapter shall be so interpreted
and construed as to effectuate its general
purpose, to make uniform the laws of those
states which enact it. .

474.990. Penalties. (1) Ex-
cept as otherwise specifically
p*ov1dcd, any person violating any
provision of this chapter, upon
conviction, shall be punished by a
fine not exceeding ;s Or by
imprisonment . R ~

- S Ce e I

or both. _ L
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and inspectiou of preseriptions
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funds for enforcement

475.616 Definitions for ORS 475.615 to 475705
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Habit-forming Drugs
(With criminal sections deleted)
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475,645 Wospital trectment facilities; bospitalize~
tion in Lieu of imprisonment :
475.655 Warrant of detention of drug user
475.665 'Tests on suspected drug users; use of re-
sulis in evidenco o
475.675 Requiring person on parcle or probztiom S
to submit to perlodic tests !
475.685 Appointuwent of physicians {5 administer i
' tests; instructien; providing formg
475.623 Persons authorized to male examinations
and administer tests; administerlng tsets
and reporting results; testing ozly upon
writtenn concent
475768 Charging cost of adainistering tost
475920 Penultles

CROSS REFERENCHES

Airplane, operating while under influence of drugs,
493.160

Boats, operating while under
488.160

Deaths or injuries to be reported to medicsl investi-
gator, Ch. 148

Drugs, poisens, caustics and corrosives, Ch. 453

Intercepted telecommunications, use of, 165.540

Juvenile eourt, jurisdiction over certain children,
419.476

Locel mental health services, 430.610 to 430.6€0

influence of drugs,

Motor vehicle, operating while under influence of
drugs, 483.992
Pharmscists and pharmacies, Ch. 689
Publicizing: effects of narcotic drugs, 430.080 )
Teacher's certificate, revocation or refuzal to ioste
for narcotic violation, 342.175 L
Uniform Narcotic Drug Act, Ch. 474
Water skiing or surfboarding while under influence
of drugs, 488.144
475.¢61¢0
Exemption of certain drugs, 474.014
475.090
Furnisking beverages to prisoners, 169.130
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475.010 Chapter definitions. As used in

 this chapter, unless the context requires oth-

erwise:
(1) “Dangerous drug” means

conform to section 1 (2).

(2) “Licensed medical practitioner,”
“pharmacist,” “pharmacy” and “prescrip-
tion” have the meaning provided for those
terms in ORS 689.010.

(3) “Narcotic drugs” and “veterinarian”
have the meaning provided for those terms
. g P

in ORS 474.010.
[Amended by 1953 ¢.342 §3: 1957 ¢.587 §6; 1965 c.545
§1]

475.020 [Repealed by 1957 ¢.587 §12]
475.030 [Repealed by 1957 ¢.587 §12]
475.040 [Repealed by 1957 c.587 §12]
475.050 [Repealed by 1957 ¢.587 §12]
475.060 [Repealed by 1957 ¢.587 §12]

- 475.090 Repealed by section
on supplying contraband, and
supplying dangerous contraband,
Article on Escape and Related
Offenses.
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475.100 Sale or possession of dangerous
drugs without prescription prohibited; pres-
ervation and inspection of prescriptions.
(1) Except as provided in ORS 475.110, no
person shall sell, give away, barter, distiih-
ute, buy, receive or possess a dangerous drug
except:

(a) Upon a written prescription of a
practitioner licensed by law to adminizier
such drug; or

(b) Upon an oral prescription of a prac-
titioner licensed to administer such drug
which is reduced prromptly to writing and
filed by the pharmacist: or

(c) By refilling the written or oral pre-
scription if such refilling is authorized by
the preseriber either in the original prescrip-
tion or by oral order which is reduced
promptly to writing and filed by the pharm-
acist; or

(d) Without prescription if such drug is
combined with one or more additional in-
gredients that prevent ingestion of an amount
of such drug sufficient to cause a stimulat-
ing or hypnotic effrot upon the central nerv-
ous system and if for this reason the combi-
nation may be sold without prescription
under federal law.

(2) Every prescription or order required
by subsection (1) of this section shall be at
all thnes open to inspection by duly author-
ized officers of the law and shall be pre-
served for at least three years from the date
of filing thoreof.
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AND DANGEROUS DRUGS
NARCOTIC AND HABIT-FOLILNG

LRUGS  §4i5.625

475110 VWhen GRS 475260 uot appli-
cablo. ORS 475.1C0 does not apily:

(1) To sales by drug wholesalers and
manufacturers to pharmacies, or to licensed
medical practitioners and veterinarians, or
to cach other.

(2) To sales by pharmacists to each oth-
er or to licensed medical practitioners and
veterinarians,

[Amended by 1953 ¢.396 §2; 1965 c.545 §3]

475.150 Funds and officers available to
enfoice the narcotic laws; officers Imrnrme
from prosecation under law. (1) All spocial
funds provided by law for enforcement of

the liquor laws of this state are available, .
under the direction of the Governor, for the

enforcement of the laws of this stats regulat-
ing or prohibiting the sale and use of nar-
cotic drugs.

(2) All officers, agents and inspectors
authorized by law to enforce the liquor laws

1.

of this state, shall likewise enforce the laws
of this state regulating or prohibiting the
sale or use of narcotic drugs.

475,160 Applieakility of liquor laws set

ting apart funds for enforcement. Any pro-

vision by law for setting apart for law en-
forcement funds, fines collected for violation
of the liquor laws of this state, unless other-
wise provided therein, applies in like manner
and in like proportions to fines collected for
violation of the laws of this state regulating
or prohibiting the sale of narcotic drugs. The
maximum amounts of such funds shall be as
fixed in the laws providing for funds to en-
force liquor laws.

" 475.170 to 475.600

475.610 [1955 ¢.573 §2;‘ 1957 ¢.587 §9; repealed
by 1959 c.411 §2 (ORS 475.615 enacted in lieu of ORS
475.610)]

275,615 Definitions for ORS 475.615 to
475.7705. As used in ORS 475.615 to 475.705,
unless the context requires otherwise: .

(1) “Dispense” includes sell, exchange,
ieave with, give away, deliver or in any man-
ner relinquish possession to another.

(2) “Physician” means a person licensed
by the State Board of Medical Fxamifers.

[Reserved for expansion]

{1959 c.411 §3 (enacted in lieu of ORS 475.610) ]
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475.645 Xospital treatment facilities;
hospitalization in licu of imprisonment, (1)
The Mental Health Division of the State
Board of Control shall establish facilities at
one or more state hospitals for persons con-
victed of violating ., who are in
need of temporary hospitalization because of
sickness while withdrawing from addiction.
When a person recovers from withdrawal
sickness he shall be released to the sheriff of
the county in which he was convicted. How-
ever, if the superintendent of the state hos-
pital finds that the person may be substan-

‘tially benefited by further treatment, he may
" request the court, in writing, for an order

directing that person to remain at the hos-

‘pital for an additional period, not to exceed

six months, before being released.

- (2) The sentence of imprisonment upder
may be reduced by the num-
ber of days a person is hospitalized, for the
same offense, under subsection (1) of this
section.
{1959 c.411 §21 (enacted in lieu of ORS 475.700) ]

475.650 [1955 ¢.573 §6; repealed by 1959 c.411
§10 (ORS 475.635 enacted in lieu of ORS 475.650) }

475.655 Warrant of detention of drug

auser. Whenever a district attorney has good

cause to believe that a person in his county
is unlawfully using, or under the influence of
narcotic drugs, he may file with the circuit
court a written request for a warrant of de-
tention of that person. When the person is
taken intc custody upon the warrant, the
district attorney shall immediately notify the .
county health officer, or a physician ap-
pointed by the State Health Officer under
subsection (1) of ORS 475.685, who shall

examine the person and make a report to the
‘district attorney of his findings. The report

shall also be made available to the person

‘examined and shall be admissible against

him in any subsequent judicial proceeding
under ' . No person shall remain -
in custody longer than 48 hours under the

warrant of detention.
[1959 c.411 §7 (enacted in lieu of ORS 475.630);
1963 ¢.137 §3]

475.660 [1955 ¢.573 §7; repealed by 1959 c.411
§12 (ORS 475.675 enacted in lieu of ORS 475.660) ]

475.665 Tests on suspected drug users;
use of results in evidence., (1) When a per-
son is arrested for violation of .
or is arrested upon another charge and is
suspected of violating that section, the of-
ficer or person making the arrest may, upon
the written consent of the arrested person,
have a city or county health officer, or a
physician appointed by the State Health Of-
ficer, administer a test to determine by use
of an opiate or synthetic antinarcotic whether
the arrested person is using or is under the
influence of narcotic drugs. Results of the
test shall be made available to the person
tested and in a subsequent trial of that per-
son, and upon the request of either party,
the court may admit those results in evi-
dence. Refusal of the arrested person to
consent to the test at the time of his arrest
is not admissible in evidence upon his trial.

(2) The health officer or physician ex-
amining a person detained under ORS
475.655, upon the written consent of that
person, may administer a test to determine
by use of an opiate or synthelic antinarcotic
whether the person is using or ig under the
influence of narcotic drugs. Results of the
test shall be included in the findings of the
health officer or physician, but a refusal of
the detained person to comnsent to the test
shall be excluded.

(3) Nothing in this section is intended to
limit the introduction of other evidence bear-
ing upon the question of whether or not a
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person is using or is under the influence of
narcotic drugs.
[1959 ¢.411 §9 (enacted in licu of ORS 475.6140) ]

475.670 [1955 ¢.573 §8; repcaled by 1958 c41l
§14 (ORS 475.705 enacted in licu of ORS 475.670)]

475.675 Eeguiving person on parole or
probation to submit to pericdic tesis. (1)
When a court in this state grants probation
to a person whom the court has good cause
to believe is or has been an unlawfv] user
of narcotic drugs, the court may require as
a conditioit te probation that the probationer
consent to undergo periodic tests by a city
or county health officer, or by a physician
appointed by the State Health Officer, to
dctermine by use of an opiate or syntilielic
antinarcotic whether the probationer is us-
ing or is under the influence of narcotic
drugs. ‘

(2) When the State Board of Parole
and Probation grants a parole to a person
whom the board has good cause to bclieve
is or has been an unlawful user of narcotic
drugs, a condition of the parole shall be that
the parolee consent to undergo periodic tests
as provided in subsection (1) of this section.
[1959 c.411 §13 (enacted in lieu of ORS 475.660)]

475.680 [1955 c.573 §$9, 13; repezled by 1959
c411l §16 (ORS 475.685 cnacted in lieu of ORS
475.680) ]

475.685 Appointment of physicions to
administer tests; instruction; providiag

forms. (1) The State Health Officer shall

appoint physicians, in localitics where
necded, to assist city and county health of-
ficers in administration of tests under ORS
475.665 and 475.675, and shall instruct the
physicians and health officers in the method
of administering these tests.

(2) The State Health Officer shall pro-
vide the forms for the reports and written
consent required by ORS 475.695.

[1959 c. 411 §17 (enacted in licu of ORS 475.680) 1

475.690 [1955 ¢.573 §90; repealed by 1939 c.411
§18 (ORS 475.695 enactled in licu of ORS 475.690) ]

475.695 Persons autborized to make ex-
aminations and administer tests: administer-

State Health Officer under QRS 475.625,
shall make physical cxaminations under ORS
475.655, and shall administer tests under
ORS 475.665 and 475.675. If the perscen:
tested has been placed under arrest or is de-
tained under warrant, the test shall be ad-
ministered promptly and the results reporied
without delay to the person who requested
it. If the person tested is a probationer or
parolee, results shall be reported to the
probation officcr. A person shall be tesied
only upon his written consent.

{1959 ¢.411 §19 (enacted in lieu of ORS 475.690) ]

4757700 [1955 ¢.573 §10; repealed by 1959 c.41i
§20 (OIS 4756.645 enacted in lieu of ORS 475.700) ]

475.7705 Charging cost of adininistering
test. i'he cost of administering tests under
subsections (1) and (2) of ORS 475.665 and
subsection (1) of ORS 475.675 shall be
charged to the county, The cost of admin-
istering tests under subsection (2) of ORS
475.675 shall be charged to the state.

[1959 c.411 §15 (enacted in lieu of ORS 475.670)1

475716 [1955 ¢.573 §11; repealed by 1959 c.411
§22} :

475.720 [1955 ¢.573 £12; repealed by 1959 c.411
§22]

495.730 [1955 ¢.573 §13; repecaled by 1959 c.411
§22]

475740 [1955 c.573 §1; repealed by 1959 ¢.411
§22

4957750 [1955 ¢.573 §3; repealed by 1959 c.411
§221 :

495.760 10 475.980 [Reserved for expansionl

--.475.990. Penalties.

o —

(2)

Viclation of subsection

(2) of ORS 475.100 is pun-

i§hable, upon conviction, by a
flne.not exceeding $5,000 or by
imprisonment in the county jail

ing tests and reporting results; testing only NOt exceeding one year, or both,

upon written consent. City and couity heaith CF by impriszonment in the peniten-

officers, and physicians appoinicd by the tiary not exceeding 10 years, or
by & fine of not more than $5,000,
or both.



