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FOREWORD

, The proposed Criminal Code is the product of three years of concerted effort by the Oregon
Criminal Law Revision Commission. The Commission was created by chapter 573, Oregon Laws
1967, and was directed to “prepare a revision of the criminal laws of this state, including but not
limited to necessary substantive and topical revisions of the law of crime and of criminal pro-
cedure, sentencing, parole and probation of offenders, and treatment of habitual criminals” for
submission to the 56th Legislative Assembly in 1971.

Since 1962, when the American Law Institute published the Model Penal Code, the number
of states recognizing the need for penal code reform has steadily mounted, until today over 30 of
them are engaged in revision projects. In addition, a special commission is working on an unprece-
dented overhaul of the federal criminal statutes. Oregon thus is part of a major criminal law reform
movement now occurring in this country.

~ Oregon’s basic corpus of statutes that comprise its substantive criminal “code” is 106 years
old, dating back to Deady’s Code of 1864. In the course of over a century minor surgery has been
performed on that body hundreds of times to try to correct specific ailments, but a major opera-
tion has never before been attempted. In 1931 the Legislature created a temporary crime commis-
sion “tosgtudy . . . the crime situation . . . and to suggest revisions and amendments to the
statutes,” #nd in 1959 an Interim Committee on Criminal Law was established. Neither of these
groups undertook to accomplish a complete revision of the criminal code, but the latter committee,
recognizing the need for and the magnitude of such a project, recommended the creation of a state
commission with a 10 year life to accomplish the task.

The existing code, because of its age and the numerous piecemeal changes made in it over
the years, suffers from two basic infirmities that plague the laws of many of the states—it has not
kept pace with society’s changing standards, resulting in retention of substantive provisions now
neither necessary nor desirable—and it is replete with overlapping and seemingly inconsistent
crimes and penalties. The Commission has endeavored to rectify these faults by drafting a com-
prehensive, interrelated Code—internally consistent and designed not for the 1860’s but for the
1970’s. :

During the past three years the Commission members have been called upon to make diffi-
cult, and frequently controversial, value judgments. The proposed Code—encompassing departures
from present law that range from minor modifications to major policy changes (discussed in fur-
ther detail in the commentaries)—reflects the results of those decisions. The issues were always
vigorously discussed and often hotly debated, first by one of the three adoption and revision sub-
committees and later by the full Commission. The provisions set forth in this final draft and report
represent a Commission position that was sometimes a unanimous expression but always a majority
view. So, while the entire Commission recommends the enactment of the proposed Code, obviously
not every member agrees with every provision in it.

The most controversial question to come before the Commission was the matter of gun con-
trol, on which the members were almost evenly divided in their sentiments. By a narrow vote, after
four grueling subcommittee drafting sessions and three Commission meetings, it was decided that
a firearms registration proposal would be submitted to the Legislature in 1971, but because of its
particularly volatile nature, that it would be introduced as a separate bill apart from the proposed
Code. Consequently, the provisions dealing with gun registration, along with those covering the
traditional kind of firearms offenses such as unlawfully carrying a concealed weapon and illegal
possession of a firearm are not included in this draft.

It is self-evident, however, that sensitive and controversial provisions are contained in the
Draft Code. A law revision project, especially one concerned with the criminal laws of the state,
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FOREWORD

could not—and should not—avoid such matters and still discharge its responsibilities. The para-
mount and pervasive considerations that underscored all deliberations of the Commission were: (1)
the protection of the citizens of the State of Oregon which should be enhanced by.(2) eliminating
or minimizing many of the current law enforcement problems by the adoption of (3) a Criminal
Code that will better protect society from acts that threaten life or property by providing a basic
tool of law enforcement that does not invoke unenforceable criminal sanctions against activity that
many persons either practice or condone.

Among the more polemical changes recommended by the Commission are: (1) the abolition of
criminal penalties for adultery, lewd cohabitation, seduction and private consensual homosexual
conduct between adults; (2) the approval of reasonable mistake as to the female’s age as a defense
to statutory rape; (3) the repeal of the M’Naghten Rule as a test for legal insanity and adoption of
the Model Penal Code’s somewhat broader definition; (4) a new concept of criminal assault which
requires the intentional or reckless infliction of actual physical injury on another; and (5) abroga-
tion of degrees of murder. ‘

_ Two other areas in which significant policy changes are suggested involve gambling and
obscenity. The sections on gambling focus on the professional, exploitative kind of conduct and do
not prohibit the “friendly social game.” The obscenity sections make no attempt at controlling
material that is dispensed to or consumed by adults, but do try to carefully define the legal limits of
permissible materials for minors or public displays of nudity or sex for advertising purposes. '

Probably the most notable aspect of the proposal and a chief concern of the Commission
are the grading and sentencing provisions which employ an offense classification system. Each of-
fense, excepting the noncriminal “violation,” is classified as a felony or misdemeanor under an A,
B, C format, according to the seriousness of the crime. The grading and classification of offenses
was the final step in the drafting of the specific crimes to ensure that differences in their gravity
were appropriately considered and that similar penalties would attach for similar offenses.

The proposed Code consists of 288 sections, only 152 of which define specific offenses. The
remaining 136 sections deal with general provisions, definitions, defenses, sentencing, etc. The
draft would repeal 467 existing statute sections, 340 of which are crimes, transferring seven of them
to other chapters in Oregon Revised Statutes. The net result is that the proposed Code contains 181
fewer crimes than the existing law. Of the 181 crimes deleted, 34 would be repealed outright with
no comparable statute reenacted, and the other 147 crimes would be covered by new, comparable
provisions that eliminate needless distinctions and redundant sections by consolidating similar of-
fenses. :

The substantive changes in the proposed Code are set forth in a new format that is designed
to present the provisions as clearly and simply as possible. Everyday language is used wherever
possible and terms that are intended to have fixed legal meanings are fully defined. The liberal
use of definitions in each article permits a shorter and less complicated statement of the elements
comprising each statutory offense.

We believe that the proposal removes many of the ambiguities that lurk in the existing
statutes, but we realize that in drafting the 32 articles we may have unknowingly created some
new questions that will have to be resolved by the courts. However, the criminal laws of the state
should not remain static but, on the contrary, should be a viable force in society. The Commission
certainly doesn’t mean to imply that it has drafted a perfect criminal code; nonetheless it is sub-
mitted to be a vast improvement in many areas. The integrated structure of the Code will help it
to remain a viable force in years to come because it can be systematically changed or amended by
the Legislature as the future need arises. Furthermore, the culpability definitions, the classifica-
tion of offenses and the general provisions of the Code will provide the Legislature with the
guiding principles that can be followed to attain uniformity among the numerous regulatory statutes
that carry criminal penalties.
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FOREWORD

This has been a working Commission. Since August 1967 the members have attended 57
subcommittee meetings and 21 full Commission meetings, six of which were two-day sessions. The
combined total of 78 meetings represents approximately 4,000 manhours expended, not including
staff time.

As the work of the Commission progressed, study drafts and related materials were dis-
tributed to the various legal, judicial and law enforcement groups and other interested persons
throughout the state for their evaluation and comments. Literally hundreds of copies of such papers
have been so circulated during the past 36 months in order to keep these parties apprised of Com-
mission activity.

In the early stages of its activity the Commission decided to undertake first a revision of the
substantive laws and to defer work on a procedural code until completion of this phase of the proj-
ect.. One of the main considerations in reaching this decision was the fact that the Model Penal
Code and the recent revisions of several sister states provided us with a ready and valuable source
of materials for comparative research. The rationale of the proposed Code is in many instances de-
rived from the Model Penal Code, although the structure and frequently the substance of the Ore-
gon proposal generally follows the New York Revised Penal Law (1965, amend. 1967-8) and the
MichiganRevised Criminal Code (1967). Other state codes or drafts on which some of our proposals
are based #re the Illinois Criminal Code (1961) and the Proposed Connecticut Penal Code (1969).
We gratefully acknowledge the assistance we have received from each of these states. We also wish
to thank the members and staff of the Joint Legislative Committee for Revision of the California
Penal Code for their generous help and advice.

. Many other groups and individuals within the state have contributed time and talent to the
project. The Commission is deeply grateful to George M. Platt, Associate Professor of Law, Uni-
versity of Oregon School of Law, who was Reporter for Articles 5, 6 and 10 and who assisted the
Commission in many other ways during the past three years. We extend our thanks also to Courtney
Arthur, Professor of Law, Willamette University College of Law, who assisted in drafting Articles
1 and 7. Liaison has been maintained with special committees of the Oregon Circuit Judges As-
sociation, the District Judges Association, the Oregon District Attorneys Association and the
several law enforcement associations. Members of the Oregon State Bar Committee on Criminal
Law and Procedure have been especially helpful. The Commission expresses its thanks to each of
these associations, committees and individuals for the aid given. '

One flnal observation about the proposed Code needs to be made. It does not contain pro-
cedural provisions, with a few minor and two major exceptions—the sections dealing with pro-
cedure in cases of mental disease or defect excluding responsibility (Article 5)—and the sections
covering eavesdropping warrants (Article 27). In these instances the procedure involved was so
important to the operation of the substantive sections that they were made a part of this draft.
If the integrated Code is enacted by the Legislature, the Commission recommends that the pro-
cedural sections remain a part of it.

The Commission believes that a comprehensive revision of the criminal procedure statutes
should be the next order of business and will now begin work on a procedural code. We intend
to-formally request the 56th Legislative Assembly for a two year extension in order to complete
the procedure phase of the criminal law revision project.

Mr. Justice Frankfurter once observed that “the Legislature is dependent on treacherous
words to convey complicated ideas.” We earnestly trust that the words on which we have de-
pended will not prove “treacherous” but will serve the Legislature well in the pages that follow.

OREGON CRIMINAL LAW REVISION COMMISSION
, Senator Anthony Yturri, Chairman

Salem, Oregon
July 1970
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DISPOSITION OF EXISTING STATUTES

TABLE SHOWING DISPOSITION OF EXISTING STATUTES

Column (1) lists each section of Oregon Revised Statutes that is either repealed or substan-
tially amended by the proposed Criminal Code. Column (2) shows whether the section is repealed
(R) or amended (A). Column (3) shows, if the ORS section is repealed and comparable cover-
age retained, the draft section(s) that specifically or generally covers the same or approximately
the same subject matter; and if the ORS section is amended, the draft section that accomplishes the
amendment. The printed bill will contain numerous “housekeeping” amendments to delete or
change language or cross references in statutes outside the Code that would become obsolete under
the proposed revision. In the interests of printing economy these subordinate amendments are not
included in this draft nor shown on this table.

1 (2) 3) (1) (2) 3)
131.390 A 306 161.110 R o
133.230 R 199 161.120 R o
133.280 R 27 to 29 161.210 R 12,13
133,370 R 27 to 29 161.220 R 12,13
133.380, R 27 to 29 161.230 R 207
136.150 <. R 50 to 52 161.240 R 207
136.160 R 52 161.250 R 209
136.390 R 38 161.310 R .
136.400 R 11 161.320 R 59
136.410 R 36 161.330 R 54, 57
136.560 R .. 162.010 R 217
136.730 R 4310 49 162.020 R 217
137.010 A 307 162.030 R 217
137.075 A 308 162.040 R 217
137.111 R 85, 86 162.110 R 183
137.112 R 85, 86 162.120 R 183
137.113 R 85, 86 162.130 R 57
137.114 R 85, 86 162.140 R 57, 184
137.115 R 85, 86 162.150 R o
137.117 R 85, 86 162.160 R 188
137.119 R 85, 86 162.210 R 178
137.120 A 309 162.220 R 102, 179
137.124 A 310 162.230 R 180
137.150 R 81, 82 162.240 R 215
137.200 R 80 162.310 R 208
137.205 R 80 162.320 R 209
137.340 R 199 162.322 R 189
137510 R 84 162.324 R 190, 191, 192
141.720 R 235 to 244 162.326 R 190
141.730 R 228 162.330 R 13
141.740 R 231 162.340 R 193
144.230 R .. 162.380 R 94
145.030 R 30 162.400 R 94
145.110 R 22 to 26 162.430 R. 214, 215
161.010 R 3,7 162.440 R 214, 215
161.020 R 66 162.450 R 195, 196
161.030 R 67, 69, 83 162.510 R 215
161.040 R 5 162.520 R 213
161.050 R 2 162.530 R 199
161.060 R 6 162.540 R 211
161.070 R 6 162.550 R 198
161.075 R 76 162.560 R o
161.080 R 69, 77 162.570 R 211
161.090 R 54 162.580 R ...
161.100 R .. 162.590 R ..
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DISPOSITION OF EXISTING STATUTES

TABLE SHOWING DISPOSITION OF EXISTING STATUTES—Continued

1) (2) (3) ) (2) (3)
162.600 R 211 163.650 R 92,93
162.610 R 294 163.660 R 286
162.620 R 205 164.010 R 141
162.630 R 214, 215 164.020 R 144
162.640 R 215 164.030 R 143
162.650 R 215 164.040 R 143
162.655 R 179 164.070 R 142
162.660 .- R 215 164.080 R 142
162.670 R 179 164.090 R 54
162.680 R 215 164.100 R 128
162.690 R 215 164.110 R .
162.700 R 123 164.210 R 135
162.710 R . 164.220 R 136, 137
162.720 - R 224 164.230 R 136. 137
162.730 R 224 164.240 R 136
162.740.. R 164.250 R 136, 137
163.010 %, R 87, 88 164.260 R 137
163020 -~ R 87,88 164.310 R 124, 125
163.040 R 89 164.320 R 124,125
163.050 R 89 164.330 R 136
163.070 R 89 164.340 R 124,125
163.080 R 89 164.350 R 124,125
163.091 R 91 164.355 R
163.100 R 18 to 33 164.360 R 124,125

- 163.110 R 18 to 33 164.362 R 295
163.120 R 88 164.364 R 296
163.130 R . 164.366 R 297
163.140 R 18 to 33 164.368 R 298
163.210 R 109, 110, 111 164.370 R 124,125
163.220 R 111 164.380 R 124,125
163.230 R 94 164.385 R 169
163.240 R 93 164.390 R 124,125
163.250 R 93 164.392 R 289
163.255 R 93 164.410 R 139, 146
163.260 R 92 164.420 R 124,139, 146
163.270 R 54.93, 111,148 164.430 R 124, 139, 146
163.280 R 94, 150 164.440 R 283
163.290 R 148, 149 164.450 R 145
163.300 R 54, 88, 96 164.452 R 145
163.330 R 54,93, 148 164.455 R 145
163.340 R 96 164.460 R 139
163.410 R 287 164.462 R 139
163.420 R 287 164.465 R 139
163.430 R 287 164.470 R .
163.440 R 287 164.480 R 124, 139, 145
163.450 R 287 164.485 R 303
163.460 R 287 164.490 R 304
163.470 R 127 164.500 R 305
163.480 R 95, 102, 127 164.505 R 306
163.490 R 102 164.510 R 145
163.500 R 102 164.520 R 139
163.610 R 98 164.530 R 96
163.620 R 99 164.540 R 133
163.630 R 59, 99 164.550 R 21
163.635 R 99 164.555 R 139
163.640 R 100, 101 164.560 R 124, 125, 129, 145
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DISPOSITION OF EXISTING STATUTES

(1)
164.570
164.580
164.590
164.610
164.620
164.630
164.635
164.640
164.650
164.660
164.670
164.680
164.690
164.700
164.710
164720
164.730-.
164.740
164.750
164.760
164.770
164.780
164.810
164.820
164.830
164.840
164.850
164.860
164.871
164.880
164.890
164.900
165.005
165.010
165.012
165.015
165.020
165.025
165.030
165.035
165.040
165.045
165.105
165.110
165.115
165.120
165.125
165.130
165.135
165.140
165.145
165.150
165.155
165.160
165.165
165.170

TABLE SHOWING DISPOSITION OF EXISTING STATUTES—Continued
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3)
225
145
139
124, 125, 146
13, 59, 133, 143, 145
145
124,125,133

145
128,145
145
139, 226
54, 226
124,125
124,133
226

226

226

226

145
54,94, 145
145
124,139, 145
145

145

145
124, 145
145
124,125
124,125
124,125
124,125
124,125
124,125
13,124, 125, 163, 166
13,124, 125, 163, 166
54,129
153

153

153

155

156

152

153

290

152

152

152

153

156

153

XXVI1

1)
165.175
165.180
165.185
165.190
165.205
165.210
165.215
165.220
165.225
165.230
165.235
165.240
165.245
165.250
165.255
165.260
165.265
165.270
165.280
165.285
165.290
165.295
165.300
165.305
165.310
165.315
165.320
165.325
165.330
165.335
165.340
165.345
165.350
165.352
165.355
165.405
165.410
165.415
165.420
165.425
165.430
165.435
165.440
165.445
165.450
165.455
165.460
165.465
165.505
165.510
165.515
165.520
165.525
165.530
165.532
165.535
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(3)

133
128, 152
128
100
163
163
128, 210
133
133,152
152
160
160

124,125
124,125
129

133
13, 54, 133
227



DISPOSITION OF EXISTING STATUTES

)
165.540
165.545
165.550
165.605
165.610
165.615
165.620

165.625

165.655
165.660
165.665
165.670
165.675

165.680 -

166.010

166.020 -

166.030
166.040
166.050
166.060
166.110
166.120
166.130
166.140
166.150
166.160
166.560
166.610
166.630
166.640
166.650
166.710
167.005
167.010
167.015
167.020
167.025
167.030
167.035
167.040
167.045
167.050
167.055
167.105
167.110
167.115
167.120
167.125
167.130
167.135
167.140
167.145
167.151
167.152
167.157
167.170

TABLE SHOWING DISPOSITION OF EXISTING STATUTES—Continued
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228
235
13,223
285
13
167
128, 167
167
163
163
163
163
123
128

223

218,219

218

220. 222, 250
220

220

220

220

96

221

284

220

96

145, 146, 147

172
112,113,114
98, 99

85, 86

291

251

254

252

251

251, 252
251

252

253

120

255 to 262
255 to 262
260

139

XXVII

(1)
167.205
167.210
167.215
167.220
167.225
167.227
167.230
167.235
167.237
167.240
167.245
167.250
167.295
167.300
167.405
167.410
167.415
167.420
167.425
167.430
167.505
167.510
167.515
167.520
167.525
167.530
167.535
1617.540
167.545
167.550
167.555
167.605
167.610
167.615
167.620
167.625
167.630
167.635
167.640
167.645
167.705
167.710
167.715
167.720
167.725
167.730
167.735
167.740
167.745
168.015
168.025
168.050
168.055
168.065
168.075
168.080
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3)
117,177
174, 177
84, 304
100, 101, 252
115, 116
57
292
293
9251
177

264, 265
264, 265
264, 265
128, 152, 154
271

264, 265

13, 264, 265
214



DISPOSITION OF EXISTING STATUTES

TABLE SHOWING DISPOSITION OF EXISTING STATUTES—Continued

1) (2) (3) (1) (2) 3
168.085 R 85, 86 474.210 R 282
168.090 R 85, 86 474.990 A 313
169.130 R 194 475.010 A 314
169.160 R 81, 82 475.070 R
181.420 R 205 475.090 R 194
191.050 R 145, 146, 147 475.100 A 315
191.990 R 145, 146, 147 475.120 R 281
260.780 R 214,215 475.625 R 276
260.790 R 220 475.635 R 276
288.991 R 54, 128, 185 476.740 R 212, 220
295.991 R 214, 215 476.750 R 145 to 147,198
323.992 R 153 477.715 R 144
357.965 R 145, 146, 147 477.730 R 145 to 147
376.140 R 220 496.685 R 198
390.665 R 283 517.450 R 124,125
407.060 R 13,183, 84, 185 561.210 R 180
407.439, R 184, 185 610.300 R 128
407.990 ~ R 13,183,184, 185 618.290 R 211
432.160 R 205 657.305 R 128,185
433.645 R 198 662.990 R 198
474.020 R 59, 274 683.300 R 124, 125, 166
474.100 A 311 722.235 R 163, 204, 205
474.110 R 279 725.200 R 163
474.130 A 312 726.140 R 163
474170 R 278 758.060 A 316
474.180 R 280
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SENTENCE CHARTS

INTRODUCTION TO SENTENCE CHARTS

Three charts have been prepared to show the classification of offenses and the ordinary max-
imum terms of imprisonment (Chart I), the classification of offenses and authorized fines (Chart II)
and the classifications of specific offenses (Chart III).

The charts do not reflect the other options that would be available to the sentencing judge
such as a combination of fine and imprisonment, probation, suspended sentence, treatment of
some felonies as misdemeanors, and discharge of the defendant. (See §§ 83, 84, 307).

Chart I sets out the ordinary maximum term. The court would be authorized to impose
extraordinary terms up to a maximum of 30 years for “dangerous offenders.” (See §§ 85, 86).
Each class of offense listed on Chart I is a “crime” because a sentence of imprisonment is auth-
orized. (See § 66). The chart does not include the noncriminal offense denoted in the Code as a
“violation,” the punishment for which is limited to a fine or other civil penalty. (See § 71). The
new provisions dealing with Classes of Offenses, Authorized Disposition of Offenders and Au-
thority of Court in Sentencing are located in §§ 65 to 86 of the proposed Code. Amendments to
existiﬁg\as\ffatutes on these subjects appear in §§ 307 to 310.

X

e
~

SENTENCE CHARTS
Chart |

Offense Classification and Authorized Terms

Classification of Offense Ordinary Maximum Term
Murder Life imprisonment
Treason Life imprisonment
Class A felony 20 years
Class B felony 10 years
Class C felony 5 years
Unclassified felony As set by statute
Class A misdemeanor 1 year
Class B misdemeanor 6 months
Class C misdemeanor 30 days
Unclassified misdemeanor As set by statute
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SENTENCE CHARTS

SENTENCE CHARTS
Chart 1l

Offense Classification and Awvthorized Fines

Classification Ordinary Max- Fines Against Alternative
of Offense imum Fine Corporations Fine
Class A felony $2,500 $50,000—any If person or corporation has
felony in code gained money or property
Class B felony $2,500 or felony outside through commission of any
code which spec- offense, the court in lieu
Class C felony $2,500 ifies no special of ordinary authorized fine
N corporate fine. may sentence defendant to
Unclass\\i;fied felony Set by fine of not more than
e, Statute double the amount of gain.
Class A misdemeanor* $1,000 $5,000
Class B misdemeanor $ 500 $2,500
Class C misdemeanor $ 250 $1,000
Unclassified misdemeanor Set by $5,000—Unclass.
Statute misd. auth. more
than 6 mos.;

$2,500—Unclass.
misd. auth. 6 mos.
or less;

$1,000—0Unclass.
misd. auth. 30
days or less; if
no special corp-
orate fine speci-
fied in statute.

Violation $ 250 $500

* Court may impose $10,000 fine for crimes of furnishing, sending or displaying obscene materials to minors or exhibiting an obscene per-
formance to minor.
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SENTENCE CHARTS

Article
6

10

11

12

Section

o4
o4
o4
o4

o4
54
o4

a7
a7
a7
o7

27
59

29
99

59

88
89
91

92
93
94
95
96

98
99
100
101
102

SENTENCE CHARTS

Chart 11l

Specific Offenses and Their Classifications

Offense

Inchoate Crimes

Attempt to commit murder or treason
Attempt to commit Class A felony
Attempt to commit Class B felony
Attempt to commit Class C felony or
unclassified felony
Attempt to commit Class A misdemeanor
Attempt to commit Class B misdemeanor
Attempt to commit Class C misdemeanor
or unclassified misdemeanor
Soliciting murder or treason
Soliciting Class A felony
Soliciting Class B felony
Soliciting Class C felony or
unclassified felony
Soliciting Class A misdemeanor
Conspiracy to commit murder, treason
or Class A felony
Conspiracy to commit Class B felony
Conspiracy to commit Class C felony
or unclassified felony
Conspiracy to commit Class A
misdemeanor

Criminal Homicide

Murder
Manslaughter
Criminally negligent homicide

Assault and Related Offenses

Assault—3
Assault—2
Assault—1
Menacing

Recklessly endangering another person

Kidnapping and Related Offenses
Kidnapping—2 -
Kidnapping—1

Custodial interference—2
Custodial interference—1
Coercion

XXXII

Classification

Class A felony
Class B felony
Class C felony

Class A misdemeanor
Class B misdemeanor
Class C misdemeanor

Violation

Class A felony
Class B felony
Class C felony

Class A misdemeanor
Class B misdemeanor

Class A felony
Class B felony

Class C felony

Class A misdemeanor

Life imprisonment
Class B felony
Class C felony

Class A misdemeanor
Class C felony
Class B felony
Class A misdemeanor
Class A misdemeanor

Class B felony
,Class A felony

Class A misdemeanor
Class C felony

Class C felony



SENTENCE CHARTS

Article
13

14

15

16

17

Section

&

e
.

‘118

109
110
111
112
113
114
115
116
117

119
120

124
125
127
133
134

136
137
138
139
140

142
143
144
145
146
147

148
149
150

Chart 1lI—Continuved

Specific Offenses and Their Classifications

Offense

Sexual Offenses

Rape—3

Rape—2

Rape—1

Sodomy—3

Sodomy—2

Sodomy—1

Sexual abuse—2

Sexual abuse—1

Contributing sexual delinquency of minor
Sexual misconduct

Accosting for deviate purposes
Public indecency

Theft and Related Offenses
Theft—2

Theft—1

Theft by extortion

Theft of services
Unauthorized use of vehicle

Burglary and Criminal Trespass
Burglary—2

Burglary—1

Possession of burglar’s tools
Criminal trespass—2

Criminal trespass—1

Arson, Criminal Mischief and Related
Offenses

Reckless burning
Arson—2

Arson—1

Criminal mischief—3
Criminal mischief—2
Criminal mischief—1

Robbery

Robbery—3
Robbery—2
Robbery—1
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Class
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Class
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Class
Class
Class

Class
Class
Class
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Class
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C felony
B felony
A felony
C felony
B felony
A felony
A misdemeanor
C felony
A misdemeanor
C misdemeanor
C misdemeanor
A misdemeanor

A misdemeanor
C felony
B felony
A misdemeanor
C felony

C felony
B felony
A misdemeanor
C misdemeanor
A misdemeanor

A misdemeanor
C felony
A felony
C misdemeanor
A misdemeanor
C felony

C felony
B felony
A felony
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Offense

Forgery and Related Offenses
Forgery—2

Forgery—1

Criminal possession of forged
instrument—2

Criminal possession of forged
instrument—1

Criminal possession of forgery device
Criminal simulation

Fraudulently obtaining signature
Unlawfully using slugs

Fraudulent use of credit card

Negotiating a bad check

Business and Commercial Offenses
Falsifying business records

Sports bribery

Sports bribe receiving
Misapplication of entrusted property
Issuing a false financial statement

Obtaining execution of documents by
deception

Failing to maintain a metal purchase record

Offenses Against the Family
Bigamy

Incest

Child abandonment

Child neglect

Criminal nonsupport
Endangering welfare of a minor

Bribery and Corrupt Influences
Bribe giving
Bribe receiving

Perjury and Related Offenses
Perjury

False swearing

Unsworn falsification
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Classification

Class A misdemeanor
Class C felony

Class A misdemeanor

Class C felony
Class C felony
Class A misdemeanor
Class A misdemeanor
Class B misdemeanor

Class A misdemeanor
Class C felony*

Class A misdemeanor

Class A misdemeanor
Class C felony
Class C felony
Class A misdemeanor
Class A misdemeanor
A
B

Class
Class

misdemeanor
misdemeanor

Class C felony
Class C felony
Class C felony
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Class C felony
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Class B felony
Class B felony

Class C felony
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Specific Offenses and Their Classifications

Article  Section Offense Classification
23 Escape and Related Offenses
190 Escape—3 Class A misdemeanor
191 Escape—2 Class C felony
192 Escape—1 Class B felony
193 Aiding unauthorized departure Class A misdemeanor
194 Supplying contraband Class C felony
195 Bail jumping—32 Class A misdemeanor
. 196 Bail jumping—I1 Class C felony
24 N\\c Obstructing Governmental Administration
198 Obstructing governmental administration Class A misdemeanor
199 Refusing to assist peace officer Violation
200 Refusing to assist firefighting operations Violation
201 Bribing a witness Class C felony
202 Bribe receiving by a witness Class C felony
203 Tampering with a witness Class A misdemeanor
204 Tampering with physical evidence Class A misdemeanor
205 Tampering with public records Class A misdemeanor
206 Resisting arrest Class A misdemeanor
207 Hindering prosecution Class C felony
208 Compounding Class A misdemeanor
210 Simulating legal process Class B misdemeanor
211 Criminal impersonation Class A misdemeanor
212 Initiating a false report Class C misdemeanor
213 Unlawful legislative lobbying Class B misdemeanor
25 Abuse of Public Office
214 Official misconduct—2 Class C misdemeanor
215 Official misconduct—1 Class A misdemeanor
216 Misuse of confidential information Class B misdemeanor
26 Riot, Disorderly Conduct and Related
Offenses
217 Treason Life imprisonment
218 Riot Class C felony
219 Unlawful assembly Class A misdemeanor
220 Disorderly conduct Class B misdemeanor
221 Public intoxication Class C misdemeanor
222 Loitering Class C misdemeanor
223 Harassment Class B misdemeanor
224 Abuse of venerated objects Class C misdemeanor
225 Abuse of corpse Class C misdemeanor
226 Cruelty to animals Class B misdemeanor
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Chart Hi—Continued

Specific Offenses and Their Classifications

Article  Section Offense Classification
27 Offenses Against Privacy of
Communications
228 Eavesdropping Class C felony
229 Possession of eavesdropping device Class A misdemeanor
231 Divulging an eavesdropping warrant Class A misdemeanor
232 Divulging illegally obtained information Class A misdemeanor
234 Tampering with-private communications Class B misdemeanor
28 _ Prostitution and Related Offenses
“ 250 Prostitution Class A misdemeanor
T 251 Promoting prostitution Class C felony
N 252 Compelling prostitution Class B felony
29 Obscenity and Related Offenses
256 Furnishing obscene materials to minors  Class A misdemeanor
257 Sending obscene materials to minors Class A misdemeanor
258 Exhibiting an obscene performance to Class A misdemeanor
minor
259 Displaying obscene materials to minors Class A misdemeanor
261 Publicly displaying nudity or sex for
advertising purposes Class A misdemeanor
30 Gambling Offenses
264 Promoting gambling—2 Class A misdemeanor
265 Promoting gambling—1 Class C felony
266 Possession of gambling records—2 Class A misdemeanor
267 Possession of gambling records—1 Class C felony
269 Possession of gambling device Class A misdemeanor
31 Offenses Involving Narcotics and
Dangerous Drugs
274 Criminal activity in drugs Class B felony or
Class A misdemeanor®*
275 Tampering with drug records Class C felony
276 Criminal use of drugs Class A misdemeanor
277 Criminal drug promotion Class A misdemeanor
278 Obtaining a drug unlawfully Class C felony
32 Miscellaneous Offenses
283 Offensive littering Class C misdemeanor
284 Creating a hazard Class B misdemeanor
285 Misrepresentation of age by a minor Class C misdemeanor
286 Concealing birth of an infant Class A misdemeanor
287 Criminal defamation Class A misdemeanor
288 Misconduct with emergency telephone calls Class B misdemeanor

* If total amount is $250 or more.
** At court’s discretion.
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PART |I. GENERAL PROVISIONS

ARTICLE 1. PRELIMINARY

Section 1. Short title. Sections 1 to 288 of this Act shall be
known and may be cited as Oregon Criminal Code of 1971.

COMMENTARY

The short title is suggested to avoid confusion procedure code that the Commission plans to submit
with the present “Penal Code” and to distinguish the separately.
proposed substantive code from a revised criminal

Section 2. Purposes; principles of construction. (1) The general
purposes of the provisions of this Act are: ~
~ (a) To ensure the public safety by preventing the commission
N of offenses through the deterrent influence of the sentences auth-
~ orized, the correction and rehabilitation of those convicted, and
their confinement when required in the interests of public protec-
tion.

(b) To forbid and prevent conduct that unjustifiably and inex-
cusably inflicts or threatens substantial harm to individual or public
interests. '

(¢) To give fair warning of the nature of the conduct declared to
constitute an offense and of the sentences authorized upon con-
viction.

(d) To define the act or omission and the accompanying mental
state that constitute each offense and limit the condemnation of con-
duct as criminal when it is without fault.

(e) To differentiate on reasonable grounds between serious and
minor offenses.

(f) To prescribe penalties which are proportionate to the ser-
iousness of offenses and which permit recognition of differences in
rehabilitation possibilities among individual offenders.

(g) To safeguard offenders against excessive, disproportionate
or arbitrary punishment.

(2) The rule that a penal statute is to be strictly construed shall
not apply to this Act or any of its provisions. All provisions of this
Act shall be construed according to the fair import of their terms,
to promote justice and to effect the purposes stated in subsection (1)
of this section. '

V4

COMMENTARY
A. Summary vised Criminal Code, § 1.05 of the New York Revised
The section is intended to state the general phi- Penal Law, Article I, § 15 of the Oregon Constitution,

losophy of the Code and to lay down principles for ORS 161.050 and § 1.02 of the Model Penal COd?-
the construction of the Code. The section includes deterrence and protection of

L the public, which are included in the New York and
B. Derivation Michigan statutes but are not found in the Model

The section is based on § 105 of the Michigan Re- Penal Code nor in the Illinois statements of purposes.

[11]
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C. Relationship to Existing Law

The purposes or philosophy of Oregon’s criminal
law are not now expressed in our statutes. The only
expression of purpose we now have is the provision
of Article I, §15 of the Oregon Constitution that:
“Laws for the punishment of crime shall be founded
on the principles of reformation, and not of vindic-
tive justice.” It is vital that the constitutionally ex-
pressed purpose be expressed and carried out in the
Code, but it seems totally unrealistic not to verbalize
deterrence 'and the protection of society as additional
purposes of the criminal law, since there is common
consent that those are important purposes of any
penal system.

One of the important reasons for criminal law re-

vision is to prevent minor crimes from being assigned

more séyere penalties than those prescribed for more
serious offegses. That idea is expressed in paragraphs
(f) and (g) Sf subsection (1).

Paragraph (d) is intended to make it clear that
there is a legislative policy against creating liability
without fault crimes (the so-called regulatory, pub-
lic welfare, public tort or absolute liability crimes),
with heavy penalties. This provision should be con-
sidered in connection with Article 7 which sets up
the violation classification and in connection with

the general requirements for culpability set out in
Article 2.

The other purposes expressed in the section are
largely self-explanatory.

No major change is made in the principles of
construction. ORS 161.050 provides:

“The rule of the common law that penal
statutes are to be strictly construed has no appli-
cation to the criminal and criminal procedure
statutes of this state. Their provisions shall be
construed according to the fair import of their
terms with a view to effect their objects and to
promote justice.”

The section simply adds the principle of construc-
tion that the provisions of the Code are to be con-
strued to effect the purposes set out in § 2 (1).
One of those purposes is to give fair warning of the
hature of the conduct declared to constitute an of-
fense. It is not intended that this provision should
lead back to strict construction in favor of the de-
fendant. While some courts have in effect closed
their eyes to statutes abolishing the common law
rule of strict construction, the Oregon Supreme
Court has given the statute a liberal rather than a

. narrow construction. State v. Gilmore, 236 Or 349,

354, 388 P2d 451, 453 (1963). It is not intended that
the Code should make any change in that regard.

Q

Section 3. General definitions. As used in this Act, unless the
context requires otherwise: -

(1) “Dangerous weapon” means any instrument, article or sub-
stance which under the circumstances in which it is used, attempted
to be used or threatened to be used, is readily capable of causing
death or serious physical injury.

(2) “Deadly weapon” means any instrument, article or sub-
stance specifically designed for and presently capable of causing
death or serious physical injury.

(3) “Deadly physical force” means physical force that under the
circumstances in which it is used is readily capable of causing death
or serious physical injury.

(4) “Peace officer” means a sheriff, constable, marshal, munici-
pal policeman or member of the Oregon State Police.

(5) “Person” means a human being and, where appropriate, a
public or private corporation, an unincorporated association, a part-
nership, a government or a governmental instrumentality.

(6) “Physical injury” means impairment of physical condition
or substantial pain.

(7) “Serious physical injury” means physical injury which
creates a substantial risk of death or which causes serious and pro-

[2]
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tracted disfigurement, protracted impairment of health or pro-
tracted loss or impairment of the function of any bodily organ.

(8) “Possess” means to have physical possession or otherwise to
exercise dominion or control over property.

(9) “Public place” means a place to which the general public
has access and includes, but is not limited to, hallways, lobbies and
other parts of apartment houses and hotels not constituting rooms
or apartments designed for actual residence, and highways, streets,
schools, places of amusement, parks, playgrounds and premises used
in connection with public passenger transportation.

COMMENTARY

This section provides a new set of terms for gen-
eral use throughout the proposed Code. There are,
of couxse, other definitions in the Code, either as a
part of the specific section in which they appear or
in the defthitional sections of the particular articles
to which they apply. For example, the definitions of
“crime,” “felony,” “misdemeanor” and “yiolation”
appear in Article 7.

The definitions of some terms that are employed
generally in our present criminal statutes are located
in ORS 161.010, most of which deal with language
that will be replaced by new definitions set out in
Article 2. Except for the definitions of “person” and
“peace officer,” none of the proposed terms are now
defined by statute.

Most of the definitions are derived from New
York Revised Penal Law § 10.00, but differ therefrom
in certain particulars of both form and substance.
Michigan Revised Criminal Code §135 contains
basically the same list as New York. The Model
Penal Code also contains a long list of definitions,
most of which deal with culpability requirements.

Subsections (1) “dangerous weapon” and (2)
“deadly weapon” must be considered together be-
cause these definitions attempt to distinguish be-
tween those instruments, articles or substances that
are specifically designed to be used as ‘“weapons” and
those which, because of the circumstances in which
they are used or attempted to be used, become
“weapons.” The definition of “dangerous weapon” is
substantially the same as the definition of “danger-
ous instrument” in §10.00 (13) of the New York
Revised Penal Law. The draft does not use the New
York definition of “deadly weapon” which is merely
an itemized list of well-known weapons, but never-
theless uses the same rationale.

“Weapon” is defined in Words and Phrases as “an
instrument of offensive or defensive combat.” The
courts generally have not drawn a clear distinction
between a deadly weapon and a dangerous one. A
deadly weapon is often defined as a weapon likely,
from the manner of its use, to produce death or great
bodily injury. (The draft definition of “dangerous
weapon” is closer to this one.) But, as one court ob-
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served in Pittman v. State, 25 Fla 648, 6 So 437, “. . .
any weapon is a deadly weapon which is likely to
produce death, but a weapon capable of producing
death is not necessarily likely to produce death.”

State v. Rosever, 8 Wash 43, 35 P 357, indicates a
basis of distinction between “deadly” and “danger-
ous” weapons in this statement:

“Some weapons are per se deadly; others,
owing to the manner in which they are used, be-
come deadly.”

This is the foundation on which the draft defi-
nitions are laid: A deadly weapon is labeled so be-
cause of the nature of the instrument itself, whereas
a dangerous weapon is one which has become such
due to the use it is put to. This, then, places the
determination of the former on the court as a matter
of law, the latter on the jury as a question of fact to
be decided under proper court instructions.

The Oregon cases and, indeed, the statutes appear
to employ “deadly” and “dangerous” interchange-
ably. (See ORS 41.350 (1), 163.240, 163.250, 163.280,
162.380, 162.400.) The early case of State v. Godfrey,
17 Or 300 (1889), stated that a dangerous weapon is
one by the use of which death or great bodily injury
may be inflicted. This definition is broad enough to
include lethal weapons such as guns, knives and the
others that are deemed dangerous weapons as a
matter of law and also those things which become
dangerous weapons owing to the manner in which
they are employed. The Oregon Court has consis-
tently adhered to the above definition, which is ade-
quate in the assault area, but which is unsatisfactory
when applied to robbery or burglary while armed
with a “deadly” weapon. See Articles 15, 17.

Oregon does not follow that line of case law
which includes an unloaded gun in the classification
of a “dangerous weapon” within the meaning of a
statute denouncing robbery while armed with a dan-
gerous weapon. But the use of a firearm within
carrying distance of the threatened victim in Oregon
allows an inference that the weapon was loaded and
the burden of going ahead with the evidence to
prove that the weapon was not loaded is on the de-
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fendant. State v. Noblen, 214 Or 60, 326 P2d 139
(1958); State v. Lanegan, 192 Or 691, 236 P2d 438
(1951). The result is that a robbery with an unloaded
gun, not used to strike with, is not robbery while
armed with a dangerous weapon. This rule would
place in jeopardy a definition of a “deadly” weapon
as one specifically designed or readily adaptable to
produce serious bodily injury. A firearm is specifi-
cally designed for such a purpose and although un-
loaded is readily adapted to that purpose by loading
it. Therefore, to continue the necessity of the fire-
arm being loaded before it would be considered a
“deadly” weapon within the meaning of the “armed
robbery” statute, it is necessary to adopt a definition
which demands such a result, but which also does
not disturb the inference that the gun is loaded. The
New York Revised Penal Law and the Michigan Re-
vised Criminal Code accomplish this by simply
stating that a “deadly weapon” is “any loaded wea-
pon.” Both codes also enumerate several other in-
struments Which are classed as “deadly.” To avoid
the difficulty of enumeration and the possibility of
gaps which such a technique leaves, a more general
definition is suggested. The requirement of “present
capability” resolves the problem of an “unloaded”
gun. If a gun has a shell in firing position it is
“loaded” and presently capable of causing death or
serious physical injury and, hence, a deadly weapon.
Likewise, a gun that has a shell in the magazine or
chamber would be within the purview of the defi-
nition of deadly weapon because, for all practical
purposes, the weapon is “loaded” and has the same
present capability. The demand that the instrument
be “specifically designed” for “the purpose of in-
flicting serious bodily injury” would encompass all
firearms as well as other instruments designed for
offensive or defensive purposes, such as metallic
knuckles, billies, switchblade knives and gravity
knives.

Subsection (3) “deadly physical force” is a new
definition borrowed from the New York Revised
Penal Law and has significance in the assault area
and in connection with the defense of “justification.”
The term, as defined, would include the use of dan-
gerous or deadly weapons, as well as other “physical
force” of such magnitude so as to be “deadly” in
nature.

Subsection (4) “peace officer” is substantiaily the
same as ORS 133.170.

Subsection (5) “person” is derived from New
York Revised Penal Law § 10.00 (7) and resembles
the existing statutory definition in ORS 161.010 (11):

“‘Person’ includes corporations as well as
natural persons. Where ‘person’ is used to desig-
nate the party whose property may be the subject
of a crime it includes this state, any other state,

government or country which may lawfully own
any property in this state, and all municipal, pub-
lic or private corporations, as well as individuals.’

The draft continues the present legislative policy
of including corporations within the sanction and
protection of the criminal law and of protecting the
property interests of governmental entities.

In addition to “corporations” the definition en-
compasses other business entities such as unincorpo-
rated associations and partnerships, as do the New
York and Michigan codes. The conditional phrase
“where appropriate” will leave to the courts the de-
termination of whether a particular entity should be
held to be included within a specific statute. Such a
provision obviates the necessity of expressly men-
tioning the business or governmental units in every
instance where the text is meant to apply and allows
the courts to apply the provision in fact situations as
appropriate.

Subsection (6) “physical injury” and subsection
(7) “serious physical injury” are taken from the New
York statute and have particular importance in the
assault and robbery areas. Use of the modifying
adjective “physical” instead of “bodily” seems pref-
erable in a criminal code because it is more precise.
Both definitions impliedly recognize that the cause
of such an injury is some form of external violence
that produces a harmful effect upon the body. This
is in accord with the case law definition of “bodily
injury.” See 117 ALR 733.

The meaning of “serious physical injury” is
synonymous with “serious bodily harm” or ‘“great
bodily harm,” according to 21A Words and Phrases.
The proposed definitions furnish guidelines for dis-
tinguishing between minor and major injuries which
are based on the same type of rationale found in the
majority of cases on the subject. Most courts have
said that an injury is “serious” when it gives rise to
the apprehension of danger to life, health or limb.
See for example Gonzales v. State, 146 Tex Cr R
108, 172 SW2d 97; Hall ». State, Okla Cr, 309 P2d
1096. Restatement, Torts, §63 (b) defines serious
bodily harm as:

“. . . bodily harm, the consequence of which
is so grave that it is regarded as differing in kind,
and not merely in degree, from other bodily harm.
A harm which creates a substantial risk of fatal
consequences is a ‘serious bodily harm’ as is a
harm, the infliction of which constitutes the crime
of mayhem.”

Subsection (8) “possess” is a term appearing fre-
quently in the draft and has been defined to include
the doctrine of constructive possession of property.
It is identical to New York Revised Penal Law
§10.00 (8).

[4]
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Section 4. Defenses; burden of proof. (1) When a “defense,”
other than an “affirmative defense” as defined in subsection (2) of
this section, is raised at a trial, the state has the burden of disprov-
ing the defense beyond a reasonable doubt.

(2) When a defense, declared to be an “affirmative defense” by
this Act, is raised at a trial, the defendant has the burden of proving
the defense by a preponderance of the evidence.

COMMENTARY

This section defines two types of defenses, an
“affirmative defense” and a plain “defense” in terms
of where the burden of proof lies with respect to
each of them.

Every defense postulated in the proposed Code is
expressly labeled either one or the other. Thus,
“mental disease or defect” (Article 5) is an affirm-

ative defense and the defendant has the burden of
establishing the defense by a preponderance of the
evidence, while “self-defense” (Article 4) is an ord-
inary defense and the state has the burden of dis-
proving the defense beyond a reasonable doubt.

The section is based on New York Revised Penal
Law § 25.00.

=

~

Section 5. Application of provisions. (1) The provisions of this
Act shall govern the construction of and punishment for any offense
defined in this Act and committed after the effective date hereof, as
well as the construction and application of any defense to a prosecu-
tion for such an offense.

(2) Except as otherwise expressly provided, or unless the con-
text requires otherwise, the provisions of this Act shall govern the
construction of and punishment for any offense defined outside this
Act and committed after the effective date hereof, as well as the
construction and application of any defense to a prosecution for such
an offense.

(3) The provisions of this Act shall not apply to or govern the
construction of and punishment for any offense committed before
the effective date of this Act, or the construction and application of
any defense to a prosecution for such an offense. Such an offense
shall be construed and punished according to the law existing at
the time of the commission of the offense in the same manner as if
this Act had not been enacted.

(4) When all or part of a criminal statute is amended or re-
pealed, the criminal statute or part thereof so amended or repealed
remains in force for the purpose of authorizing the accusation,
prosecution, conviction and punishment of a person who violated
the statute or part thereof before the effective date of the amending
or repealing Act.

COMMENTARY

This section is taken from New York Revised
Penal Law §5.05 and Michigan Revised Criminal
Code §120. The substance of it is that the revision
applies only to conduct occurring after the effective

date of the Code, and that the law in existence
governs with respect to conduct occurring before
that date. Subsection (4) is a restatement of ORS
161.040.

<~
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Section 6. Other limitations on applicability of this Act. (1)
Except as otherwise expressly provided, the procedure governing
the accusation, prosecution, conviction and punishment of offenders
and offenses is not regulated by this Act but by the criminal pro-
cedure statutes.

(2) This Act does not affect any power conferred by law upon a
court-martial or other military authority or officer to prosecute and
punish conduct and offenders violating military codes or laws.

(3) This Act does not bar, suspend or otherwise affect any right
or liability to damages, penalty, forfeiture or other remedy auth-
orized by law to be recovered or enforced in a civil action, regardless
of whether the conduct involved in the proceeding constitutes an
offense defined in this Act.

(4) No conviction of a person for an offense works a forfeiture
of his property, except in cases where a forfeiture is expressly pro-

~ vided by law.
COMMENTARY
This section sets forth other limitations of the igan Revised Criminal Code § 125. Subsection (3) is

proposed Code. Subsections (1), (2) and (3) are taken similar to ORS 161.060. Subsection (4) is a restate-
from New York Revised Penal Law § 5.10 and Mich- ment of ORS 161.070.

ARTICLE 2. GENERAL PRINCIPLES OF CRIMINAL LIABILITY

Section 7. Culpability; definitions. As used in this Act, unless
the context requires otherwise:

(1) “Act” means a bodily movement.

(2) “Voluntary act” means a bodily movement performed
consciously and includes the conscious possession or control of
property.

(3) “Omission” means a failure to perform an act the perform-
ance of which is required by law.

(4) “Conduct” means an act or omission and its accompanying
mental state.

(5) “To act” means either to perform an act or to omit to per-
form an act.

(6) “Culpable mental state” means intentionally, knowingly,
recklessly or with criminal negligence as these terms are defined in
subsections (7), (8), (9) and (10) of this section.

(7) “Intentionally” or “with intent,” when used with respect to
a result or to conduct described by a statute defining an offense,
means that a person acts with a conscious objective to cause the re-
sult or to engage in the conduct so described.

(8) “Knowingly” or “with knowledge,” when used with respect
to conduct or to a circumstance described by a statute defining an

[6]
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offense, means that a person acts with an awareness that his conduct
is of a nature so described or that a circumstance so described exists.

(9) “Recklessly,” when used with respect to a result or to a
circumstance described by a statute defining an offense, means that
a person is aware of and consciously disregards a substantial and
unjustifiable risk that the result will occur or that the circumstance
exists. The risk must be of such nature and degree that disregard
thereof constitutes a gross deviation from the standard of care that
a reasonable person would observe in the situation.
(10) “Criminal negligence” or “criminally negligent,” when
used with respect to a result or to a circumstance described by a
statute defining an offense, means that a person fails to be aware of
a substantial and unjustifiable risk that the result will occur or that
the circumstance exists. The risk must be of such nature and degree
that the failure to be aware of it constitutes a gross deviation from
S the standard of care that a reasonable person would observe in the
situation.

&

e
~

COMMENTARY

See commentary under § 11 infra.

Section 8. General requirements of culpability. (1) The min-
imal requirement for criminal liability is the performance by a per-
son of conduct which includes a voluntary act or the omission to
perform an act which he is capable of performing.

(2) Except as provided in section 9 of this Act, a person is not
guilty of an offense unless he acts with a culpable mental state with
respect to each material element of the offense that necessarily re-
quires a culpable mental state.

COMMENTARY

See commentary under § 11 infra.

Section 9. Culpability requirements inapplicable to violations
and to offenses defined by other statutes. (1) Notwithstanding the
provisions of section 8 of this Act, a culpable mental state is not re-
quired if:

(a) The offense constitutes a violation, unless a culpable mental
state is expressly included in the definition of the offense; or

(b) An offense defined by a statute outside this Code clearly
indicates a legislative intent to dispense with any culpable mental
state requirement for the offense or for any material element
thereof.

(2) Notwithstanding any other existing law, and unless a statute
enacted after the effective date of this Act otherwise provides, an

[7]
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offense defined by a statute outside this Code that requires no cul-
pable mental state constitutes a violation.

(3) Although an offense defined by a statute outside this Code
requires no culpable mental state with respect to one or more of
its material elements, the culpable commission of the offense may
be alleged and proved, in which case criminal negligence constitutes
sufficient culpability, and the classification of the offense and the
authorized sentence shall be determined by sections 66 to 76 of this
Act.

COMMENTARY

See commentary under § 11 infra.

&

NE
~

Section 10. Construction of statutes with respect to culpability
requirements. (1) If a statute defining an offense prescribes a cul-
pable mental state but does not specify the element to which it
applies, the prescribed culpable mental state applies to each material
element of the offense that necessarily requires a culpable mental
state.

(2) Except as provided in section 9 of this Act, if a statute defin-
ing an offense does not prescribe a culpable mental state, culpa-
bility is nonetheless required and is established only if a person
acts intentionally, knowingly, recklessly or with criminal negligence.

(3) If the definition of an offense prescribes criminal negligence
as the culpable mental state, it is also established if a person acts
intentionally, knowingly or recklessly. When recklessness suffices
to establish a culpable mental state, it is also established if a person
acts intentionally or knowingly. When acting knowingly suffices
to establish a culpable mental state, it is also established if a person
acts intentionally.

(4) Knowledge that conduct constitutes an offense, or knowledge
of the existence, meaning or application of the statute defining an
offense, is not an element of an offense unless the statute clearly so
provides.

COMMENTARY

See commentary under § 11 infra,

Section 11. Intoxication. (1) Voluntary intoxication is not, as
such, a defense to a criminal charge, but in any prosecution for an
offense, evidence of intoxication of the defendant may be offered
by the defendant whenever it is relevant to negative an element of
the crime charged.

(2) When recklessness establishes an element of the offense, if
the defendant, due to voluntary intoxication, is unaware of a risk
of which he would have been aware had he been sober, such un-
awareness is immaterial.

[8]
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COMMENTARY TO SECTIONS 7 TO 11

A. Summary

These sections set out the blameworthy mental
states or mens rea required for the establishment of
criminal liability and are intended to present a
simpler, more understandable and more accurate
statement of the requirements than is found in exist-
ing law.

Section 7. Definitions:
Subsection (1) requires bodily movement.

Subsection (2) defines a voluntary act to be a
bodily movement performed consciously, and in-
cludes the “conscious” possession or control of
property. Possession (or control) of property is
included in the concept, providing the actor is
aware of it. :

Sukgections (3), (4) and (5) stress the fact that
omissions_are included when performance is re-
quired by law.

Subsection (6) defines the term “culpable
mental state.” This must consist of one of the fol-
lowing: “intentionally,” “knowingly,” “recklessly”
or with “criminal negligence” as defined in sub-
sections (7), (8), (9) and (10). These are the only
culpable mental states proposed to be recognized
or used in the revised Code.

Section 8. General requiréments of culpability:

Subsection (1) enunciates the basic principle
that, no matter how an offense is defined, the
minimal requirement for criminal liability is con-
duct which includes a “voluntary” act or omission.
This excludes all “involuntary” acts such as reflex
actions, acts committed during hypnosis, epileptic
fugue, etc. Also excluded are omissions to per-
form an act which one is incapable of performing.

Subsection (2) states that except as provided
n $ 9, a culpable mental state is required for each
material element “that necessarily requires a cul-
pable mental state.” The quoted phrase is de-
signed to make it clear that the draft does not re-
quire scienter with respect to an element relating
solely to the statute of limitations, jurisdiction,
venue and the like.

Section 9. Culpability requirements inapplicable
to violations and to offenses defined by other
statutes:

This section sets forth the only exceptions to
the need for a culpable mental state. Subsection
(1) provides that a culpable mental state is not re-
quired for a violation (a noncriminal offense be-

cause the only authorized punishment is a fine)
unless a culpable mental state is expressly in-
cluded in the definition of the offense. Paragraph
(b) provides, in the alternative, that a culpable
mental state is not required for an offense defined

[9]

by a statute outside the criminal code if the stat-
ute clearly indicates a legislative intent to dis-
pense with any culpable mental state requirement.

Subsection (2) applies the minimal culpability
requirements to statutes outside the criminal code
that may be enacted after its effective date. How-
ever, the Legislature will have flexibility to spe-
cifically provide otherwise, but in the absence of
a statute that provides to the contrary, an offense
that requires no culpable mental state will con-
stitute a violation.

Subsection (3) provides that even though no
culpable mental state is required for an offense
defined outside the criminal code, the prosecution
could nonetheless allege and prove culpability, in
which case proof of criminal negligence would be
sufficient to take the offense out of the violation
category and to make it punishable as a crime.

Section 10. Construction of statutes with respect
to culpability requirements:

This section provides a statutory framework
for construing penal statutes as regards their cul-
pability content, and the application of the culpa-
ble mental state requirement to specific offenses.

Section 11. Intoxication:

Subsection (1) substantially reenacts existing
law, ORS 136.400.

Subsection (2) provides, in effect, that a def-
endant may be guilty of reckless conduct, al-
though he is unaware of a risk, if his unawareness
is the result of voluntary intoxication. The reckless
offender is aware of and “consciously disregards”
it (§7(9)). The criminally negligent offender is
not aware of the risk created; therefore he cannot
be guilty of disregarding it (§7 (10)). The New
York commentary suggests this illustration of
how an offender can act with both forms of cul-
pability: “[TJhe driver of a car who stops at a
bar, drinks heavily, continues on his way and then
runs over a pedestrian whom he fails to see in his
intoxicated condition and whom he undoubtedly
would have seen had he been sober. Here, his cul-
pability goes well beyond his failure of perception
at the time of the accident. By getting drunk in
the course of his automobile trip, he consciously
disregarded a substantial and unjustifiable risk of
accident and, hence, in the overall setting, he
acted ‘recklessly.”” (§ 15.05, New York Revised
Penal Law).

Note re ignorance or mistake as defense: The

Model Penal Code, New York Revised Penal Law and
Michigan Revised Criminal Code contain sections re-
lating to ignorance or mistake of fact or law as a de-
fense. The Commission, while not disagreeing with
the legal proposition behind such a section, was of
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the opinion that a specific statute was probably un-
necessary in view of the broad culpability provisions
already formulated by the draft. A factual mistake
that supports a defense of justification is covered by
Article 4 of the proposed Code.

B. Derivation

Section 7 is based on the definitions formulated in
New York Revised Penal Law §§ 15.00-15.05. Similar
definitions appear in Michigan Revised Criminal
Code §§ 301, 305. The key definitions, i.e., the culpable
mental states set out in subsections (7), (8), (9) and
(10), follow the same rationale as § 2.02 of the Model
Penal Code with one exception. The definition of
“knowingly” or “with knowledge” in subsection (8)
was changed by the New York reporters to eliminate
any reference to result of conduct and to restrict the
term o awareness of the nature of one’s conduct or of
the exﬁs_tgnce of specified circumstances (e.g., that
property iis\.cstolen, that one has no right to enter a
building, etc?). The New York commentary has this
to say:

“Under the formulations of the Model Penal

Code (§ 2.02 [2bii]) and the Illinois Criminal Code

(§4-5 [b]), ‘knowingly’ is, in one phase, almost

synonymous with ‘intentionally’ in that a person

achieves a given result ‘knowingly’ when he ‘is
practically certain’ that his conduct will cause
that result. This distinction between ‘knowingly’
and ‘intentionally’ in that context appears highly
technical or semantic, and the Revised Penal Law
does not employ the word ‘knowingly’ in defining
result offenses. Murder of the common law vari-
ety, for example, is committed intentionally or not
at all.” (Commentary § 15.05, New York Revised
Penal Law).

Section 8. Sources of the language used in this
section are New York Revised Penal Law §§ 15.10,
15.15 and Model Penal Code § 2.02.

Section 9 is based on Model Penal Code § 2.05.

Section 10 is based on language of Model Penal
Code § 2.02.

Section 11. Subsection (1) is derived from New
York Revised Penal Law § 15.25 with the modifying
adjective “voluntary” retained from ORS 136.400.
Subsection (2) is taken from Model Penal Code § 2.08

(2).

C. Relationship to Existing Law

ORS 161.010 expressly defines the following
mental states: “wilfully,” “neglect,” “corruptly,”
“malice,” “wrongfully,” “wantonly” and “know-
ingly.” The definitions are not clear, and have been
difficult to interpret and apply. See Hans A. Linde’s
article, “Criminal Law—1959 Oregon Survey,” 39 Or
L Rev 161. “Malice” and “maliciously” are defined

as importing a wish to vex, annoy or injure another
person, established either by proof or presumption of
law. The definition is either very much too narrow
or it requires reference to the entire historical de-
velopment of murder and other crimes which require
malice for any sort of understanding. Perkins, Crim-
inal Law 31, 173, 676 (Foundation Press, 1957). The
definitions set out in ORS 161.010 are not useful tools
for meaningful instruction of injuries. Intent, inten-
tion and recklessness are not defined. See also ORS
163.010, 163.020, 166.220, 483.992 (1).

Article 2 would change Oregon law in its treat-
ment of negligence and recklessness. The blame-
worthy mental state now required for guilt of neg-
ligent homicide under ORS 163.091 is gross negli-
gence. In State v. Hodgdon, 244 Or 219, 223, 416 P2d
647 (1966), the court held: (1) that gross negligence
is the same when applied to civil law (guest passen-
ger statute, ORS 30.115 (2)) as when used to define
an ingredient of crime; (2) that the guest passenger
statute definition of gross negligence may properly
be used in instructing the jury in a negligent homi-
cide case; and (3) that “in gross negligence, we find
not simply an inadvertent breach of duty or impru-
dent conduct (as in ordinary negligence), but the vio-
lation of the duty to others is so flagrant as to
evidence an indifference to or reckless disregard of
the rights of others.” (Emphasis supplied).

The court in Hodgdon thus adopted Mr. Justice
O’Connell’s conclusion in Williamson w. McKenna,
223 Or 366, 387-88, 354 P2d 56 (1960), that: “Gross

" negligence thus becomes identical with reckness-

[10]

ness.”

And finally, the court in State v. Hodgdon, supra,
at 228 said: “. . . ‘recklessness’ may be found in
circumstances where defendant did not appreciate
the extreme risk, but where any reasonable man
would appreciate it.”

To summarize, Oregon now equates gross negli-
gence with recklessness, and in Oregon, one may be
found to have been reckless on the basis of an objec-
tive test, without an actual subjective appreciation of
risk.

The Model Penal Code, the Illinois and New York
laws, the Michigan draft and the instant proposal, on
the other hand, distinguish between recklessness and
gross negligence, and characterize an act as “negli-
gent” or “criminally negligent” (a better term) when
the actor should be aware of the risk, and character-
ize an act as reckless when the actor consciously dis-
regards the risk.

The comments to the new penal codes and to the
various drafts indicate that negligence will rarely be
used as the mental state required for guilt. To that
extent this article makes somewhat less change in
the law than appears at first blush. Since gross neg-
ligence in Oregon is now equated with recklessness,
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the only substantial change is in using a subjective
test for awareness of risk, rather than an objective
one. Ordinary negligence will not be an adequate
basis for criminal liability under the proposal. This
is, of course, true in present Oregon law as far as neg-
ligent homicide is concerned. State v. Wilcox, 216 Or
110, 124, 337 P2d 797 (1959); ORS 163.091 (1).

The article will do away with the problem that
now often arises when a statute defining a crime fails
to prescribe a required culpable state of mind. In
that case, it requires that intention, knowledge, reck-
lessness or criminal negligence shall have existed in
order to find the defendant guilty, except in cases of
violations (which are not punished by imprisonment)
or if the law defining the offense clearly indicates a
purpose to dispense with any culpable mental state
requirement.

Substantial uniformity of basic criminal law
throxﬁg\}g\out the various states is a highly desirable
goal. Pé&rhaps the single most basic part of the Code
is the culpability part of it. It would seem, therefore,
that the culpability provisions should be matched as
closely as possible to those of other recently revised
state codes. It would hardly seem possible that Ore-
gon could have local conditions that would dictate
major differences.

The Commission follows the Model Penal Code in

expressing a policy adverse to use of “strict liability”
concepts in criminal law, whenever the offense car-
ries a possibility of sentence of imprisonment.

This position relates not only to offenses defined
by the criminal code itself, but covers the entire
body of state law, so far as penal sanctions are in-
volved. As noted by the Model Penal Code commen-
tators, in the absence of minimal culpability, the law
has neither a deterrent nor corrective nor an in-
capacitative function to perform. They support this
approach by stating:

“It has been argued and the argument un-
doubtedly will be repeated, that absolute liability
is necessary for enforcement in a number of areas
where it obtains. But if practical enforcement
cannot undertake to litigate the culpability of
alleged deviation from legal requirements, we do
not see how the enforcers rightly can demand the
use of penal sanctions for the purpose. Crime does
and should mean condemnation and no court
should have to pass that judgment unless it can
declare that the defendant’s act was wrong. This
is too fundamental to be compromised. The law
goes far enough if it permits the imposition of a
monetary penalty in cases where strict liability
has been imposed.” (Tent. Draft No. 4. at 140
(1955)).

ARTICLE 3. PARTIES TO CRIME

Section 12. Criminal liability based upon conduct. A person is
guilty of a crime if it is committed by his own conduct or by the
conduct of another person for which he is criminally liable, or both.

COMMENTARY

A. Summary

The underlying purpose of this section and those
that follow is to declare the general principles under
which criminal liability will be imposed for acces-
sorial conduect.

Section 12 states the fundamental rule that liabil-
ity is based upon one’s own conduct or the conduct of
another for which he may be liable. As noted in the
Model Penal Code, all modern criminal justice sys-
tems are founded upon this principle of accountabil-
ity. (Commentary, Model Penal Code, Tent. Draft
No. 1, at 14 (1953)).

B. Derivation

The section is derived from Model Penal Code §
2.06 (1) except that the words “criminally liable” are
used instead of the language “legally accountable.”

[11]

Similar provisions are contained in Michigan Revised
Criminal Code § 401 and Illinois Criminal Code § 5-1.

C. Relationship to Existing Law

The section is consistent with Oregon statutory
law which long ago abolished the common law dis-
tinction between principals and accessories before the
fact. The field of accessories after the fact is not cov-
ered by this article; such behavior amounts to an
interference with the administration of justice and is
dealt with under Article 24. Existing Oregon statutes
relating to parties to crime:

ORS 161.210. Principals and accessories. (1) The
parties to crime are classified as principals and acces-
sories. (2) There are no accessories in misdemeanors.

ORS 161.220. Common law distinctions abro-
gated; principals defined. The distinction in felonies
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between an accessory before the fact and a principal,
and between principals in the first and second degree,
is abrogated; all persons concerned in the commission
of a felony or misdemeanor, whether they directly
commit the act constituting the crime or aid and abet
in its commission, though not present, are principals
and shall be indicted, tried and punished as princi-
pals.

ORS 161.230. Accessories defined. All persons are
accessories who, after the commission of any felony,
conceal or aid the offender, with knowledge that he
has committed a felony, and with intent that he may
avoid or escape from arrest, trial, conviction or
punishment.

ORS 161.240: Punishment of accessory. Except
where a different punishment is prescribed by law,
an accessory, upon conviction, shall be punished by
imprisonment in the penitentiary for not more than
five years, or by imprisonment in the county jail for
not less than three months nor more than one year,
or by fine of not less than $100 nor more than $500.

ORS 161.250. Accessory punishable though prin-
cipal not tried. An accessory may be indicted, tried
and punished though the principal is not indicted or
tried.

All of the above statutes would be repealed by the
proposed Code.

Mg
X,
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son constituting a crime if:

Section 13. Criminal liability for conduct of another; com-
plicity. A person is criminally liable for the conduct of another per-

(1) He is made criminally liable by the statute defining the

crime; or

(2) With the intent to promote or facilitate the commission of

the crime he:

(a) Solicits or commands such other person to commit the crime;

or

(b) Aids or abets or agrees or attempts to aid or abet such other
person in planning or committing the crime; or

(c) Having a legal duty to prevent the commission of the crime,
fails to make an effort he is legally required to make.

COMMENTARY

A. Summary

Section 13 sets forth the modes and extent of com-
plicity in criminal conduct and the requisite mental
state.

Subsection (1) fixes liability if it is so provided by
the specific criminal statute and will not disturb
those situations where special legislation may impose
extraordinary liability upon a person for the be-
havior of another. An example of such a statute
would be one which places vicarious criminal liabil-
ity on a tavern owner for the act of an employe re-
sulting in sale of liquor to a minor. See State v.
Brown, 73 Or 325, 144 P 444 (1914).

Paragraphs (a) and (b) of subsection (2) com-
prise a comprehensive statement of criminal liability
based on conspiracy, solicitation or aiding in the com-
mission of the crime. The mens rea is an intent to
“promote or facilitate” the commission of the crime.
Note, however, that “conspiracy” as such, is not the
basis of complicity in substantive offenses committed
in furtherance of its aims. The type of conduct cov-

[12]
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ered is phrased in terms of “solicits,” “commands,”
“aids,” “abets” or “agrees or attempts to aid or abet.”
Solicitation has the same meaning for the purposes of
this section as is proposed in the inchoate crimes
article. A lengthy discussion of the subject is found
in Model Penal Code (Commentary, Tent. Draft No.
1, at 20-26) wherein the reason advanced for this
treatment of conspiracy is that there appears to be no
better way to confine within reasonable limits the
scope of liability to which a criminal conspiracy may
give rise.

Paragraph (c) refers to the failure to act by one
having a legal duty to do so. In such situations, if
the omission is undertaken with the intent to facili-
tate the commission of a crime, it should make the
individual as much an accomplice as one who gives
affirmative aid.

B. Derivation

Subsection (1) is taken from Model Penal Code
§ 2.06 (2) (b) with the words “criminally liable” used
instead of the word “accountable.”
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™~ lapguage of “intent to promote or facilitate”
the commission of the crime in subsection (2) comes
from Michigan Revised Criminal Code § 415. The
balance of the subsection is based on Model Penal
Code § 2.06 (3), but follows the Michigan view that
retaining the common law verb “abets” is desirable
because the word has been well defined by the
courts.

C. Relationship to Existing Law

Subsection (1) restates the existing rule, although
Oregon now has no comparable statute, that a prin-
cipal may be held liable for the criminal acts of his
agent done by the principal’s authority. State ex rel.
Kruckman v. Rogers, 124 Or 656, 256 P 784 (1928).

Paragraphs (a) and (b) of subsection (2) do not
differ substantially from present law governing ac-
cessoi’*ia\\l liability, whether that liability arises by
virtue ot\‘g:iding and abetting or by virtue of conspir-
acy liability for substantive crimes. See ORS 161.220;
State v. Blackwell, 241 Or 528, 407 P2d 617 (1965);
State v. Shannon, 242 Or 404, 409 P2d 911 (1966);
State v. Moczygemba, 234 Or 141, 399 P2d 557 (1963);
State v. Brown, 113 Or 149, 231 P 929 (1925); State v.
Johnson, 7 Or 210 (1879).

The same language that is suggested for the in-
choate crime of solicitation has been used in para-
graph (a). Although the crime of solicitation could
be utilized as a basis for prosecution even where the
substantive crime was actually committed, it is an-
ticipated that solicitation will be employed primarily
where the solicitation was unsuccessful, and that
prosecution as an accomplice will be the normal

course in cases where the solicitation did actually
lead to the commission of a crime.

The terms “aids” and “abets” have been utilized
in paragraph (b) without definition inasmuch as they
have been interpreted in a number of Oregon cases.
State v. Rosser, 162 Or 293, 344, 91 P2d 295 (1939),
defined an “aider and abettor” as “one who advises,
counsels, procures or encourages another to commit
a crime, though not personally present at the time
and place of the commission of the offense.” State v.
Start, 65 Or 178, 182, 132 P 512 (1913), defined “abet”
as meaning “to countenance, assist, give aid” and to
include “knowledge of the wrongful purpose of the
perpetrator and counsel and encouragement in the
crime.” Accord, State v. Wedemeyer, 65 Or 198, 132
P 518 (1913).

The principle enunciated in paragraph (c) can be
illustrated by a case cited in the Michigan commen-
tary. In People v. Chapman, 28 NW 896 (Mich 1886),
a husband seeking grounds for divorce had hired a
man to commit adultery with his wife. The wife did
not cooperate and instead was raped by the husband’s
accomplice. The husband was in the next room but
made no effort to come to the aid of his wife. The
court had no difficulty in finding that his failure to
interfere under the circumstances, constituted aid
and assistance rendering him liable for the offense.

Another kind of case in which there clearly would
be a duty to try to prevent the crime would be
that of a police officer who permits a prisoner to
escape from official detention without making an
effort to prevent the escape. (ORS 162.324 provides
that this is one of the means of committing the crime
of escape.)

Section 14. Criminal liability for conduct of another; no defense.
In any prosecution for a crime in which criminal liability is based
upon the conduct of another person pursuant to section 13 of this

Act, it is no defense that:

(1) Such other person has not been prosecuted for or convicted
of any crime based upon the conduct in question or has been con-
victed of a different crime or degree of crime; or

(2) The crime, as defined, can be committed only by a particular
class or classes of persons to which the defendant does not belong,
and he is for that reason legally incapable of committing the crime

in an individual capacity.

COMMENTARY

A. Summary

Subsection (1) codifies the case rule that lack of
conviction of the principal is no defense to prosecu-
tion of an accomplice. See Oregon cases cited infra.

[13]

Subsection (2) states the generally accepted prin-
ciple that a person who is not capable in his individ-
ual capacity of committing a crime may nevertheless
be liable for the behavior of another who has the
capacity to commit the crime. For example, A, who
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is not a public servant, aids B, who is a public ser-
vant, to receive a bribe. The fact that A is incapable
of committing the crime of bribe receiving alone be-
cause he does not belong to the class of persons to
whom it applies (public servants) does not preclude
his conviction thereof on the basis of his accessorial
conduct. See Oregon cases infra.

B. Derivation

The section is based upon language appearing in
Model Penal Code § 2.06 (7), New York Revised
Penal Law § 20.05 and Michigan Revised Criminal
Code § 425.

C. Relationship to Existing Law

ORS 161.250 provides that an accessory is punish-
able though the principal is not tried, but there is no
comparable statute relating to accomplices. How-
ever,our court decisions have articulated the same
rules. Peg;cinent cases relating to subsection (1):

A p\i'-'incipal may be convicted of murder in the

second degree and an accessory before the fact of
the crime of manslaughter. State v. Steeves, 29
Or 85, 43 P 947 (1896). ‘

The fact that a codefendant was acquitted does
not prevent the conviction of the accused. State v.
Casey, 108 Or 386, 217 P 632 (1923). Rooney v.
U.S., 203 F 928 (CCA 1913).

Subsection (2):

Since enactment of ORS 161.220, the Oregon
Court has consistently adhered to the doctrine
that who cannot alone commit a crime defined by
statute may, by aiding and abetting one within the
class against which the statute is directed, render
himself criminally liable though the statute does
not in express terms extend to persons not within
the class. State v. Case, 61 Or 265, 122 P 304
(1912); State wv. Fraser, 105 Or 589, 209 P 467
(1922).

Section 15. Exemptions to criminal liability for conduct of an-
other. Except as otherwise provided by the statute defining the
crime, a person is not criminally liable for conduct of another con-

stituting a crime if:

(1) He is a victim of that crime; or

(2) The crime is so defined that his conduct is necessarily in-

cidental thereto.

COMMENTARY

A. Summary

This section states certain principles for relieving
a person from accountability for the conduct of
another.

Under subsection (1), unless the statute defining
the crime provides to the contrary, a “victim” of the
criminal act does not share the guilt of the actor.
Thus, a victim of a blackmail plot who pays over
money, even though he “aids” the commission of the

crime, or the girl under the age of consent in statu--

tory rape, even though she “solicits” the criminal
act, is not deemed guilty of the substantive offense.

Subsection (2) extends the same concept to situa-
tions wherein the person may not be characterized
exactly as a “victim.” The Model Penal Code suggests
the following examples: Should a man accepting a
prostitute’s solicitation be guilty of prostitution?
Should a woman upon whom an illegal miscarriage is
produced be guilty of abortion? (See State v. Barnett,
infra). Should a bribe taker be guilty of bribery?
(Commentary, Tent. Draft No. 1, at 35 (1953)).

[14]

B. Derivation

The origin of § 15 is Model Penal Code § 2.06 (6),
New York Revised Penal Law § 20.10 and Michi-
gan Revised Criminal Code § 420. It more closely re-
sembles the last cited section.

C. Relationship to Existing Law

There are no comparable existing Oregon statutes;
however, the two exemptions are well recognized
in general common law throughout the United States
and by the Oregon Court.

The justification for subsection (1) is stated in the
Model Penal Code commentary:

“It seems clear that the victim of a crime
should not be held as an accomplice in its perpe-
tration, though his conduct in a sense assists in
the commission of the crime. The businessman
who yields to the extortion of a racketeer, the
parent who pays ransom to the kidnapper, may be
unwise or even may be thought immoral; [but] to
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view them as involved in the commission of the
crime confounds the policy embodied in the prohi-
bition; it is laid down, wholly or in part, for their
protection. So, too, to hold the female an accom-
plice in a statutory rape upon her person would
be inconsistent with the legislative purpose to pro-
tect her against her own weakness in consenting,
the very theory of the crime.” (Model Penal Code,
Tent. Draft No. 1, at 35).

This position is consistent with Oregon case au-
thority. State v. Knighten, 39 Or 63, 64 P 866 (1901)
(prosecutrix is not an accomplice to statutory rape);
State v. Mallory, 92 Or 133, 180 P 99 (1919) (prose-
cutrix is not an accomplice to fornication).

The justification for subsection (Z) also is well
put in the Model Penal Code commentary:

R “Exclusion of the victim does not wholly meet
the “groblems that arise. Should a woman be
deemed- an accomplice when an abortion is per-
formed upon her? Should the man who has inter-
course with a prostitute be viewed as an accom-
plice in the act of prostitution, the purchaser an
accomplice in the unlawful sale, the unmarried
party to a bigamous marriage an accomplice of
the bigamist, the bribe-giver an accomplice of the
taker?

“These are typical situations where conflicting
policies and strategies, or both, are involved in de-
termining whether the normal principles of acces-
sorial accountability ought to apply. One factor
that has weighed with some state courts is that
affirming liability makes applicable the require-
ment that testimony be corroborated; the conse-
quence may be to diminish rather than enhance
the law’s effectiveness by making any convictions
unduly difficult. More than this, however, is in-
volved. In situations like prostitution, prohibi-
tion, even abortion, there is an ambivalence in
public attitudes that makes enforcement very dif-
ficult at best; if liability is pressed to its logical
extent, public support may be wholly lost. Yet to
trust only to the discretion of prosecutors makes
for anarchial diversity and enlists sympathy for
those against whom prosecution may be launched.

“To seek a systematic legislative resolution of
these issues seems a hopeless effort; the problem
must be faced and weighed as it arises in each sit-
uation. What is common to these cases is, how-
ever, that the question is before the legislature
when it defines the individual offense involved.
No one can draft a prohibition of adultery without
awareness that two parties to the conduct neces-
sarily will be involved. It is proposed, therefore,
that in such cases the general section on com-
plicity be made inapplicable, leaving to the defini-

tion of the crime itself the selective judgment that
must be made. If legislators know that buyers
will not be viewed as accomplices in sales unless
the statute indicates that this behavior is included
in the prohibition, they will focus on the problem
as they frame the definition of the crime. And
since the exception is confined to behavior ‘inevi-
tably incident to’ the commission of the crime, the
problem, we repeat, inescapably presents itself in
defining the crime.” (Model Penal Code, supra at
35-36).

In State v. Barnett, 249 Or 226, 437 P2d 821 (1968),
a prosecution for manslaughter by abortion, the de-
fendant argued that the mother upon whom the abor-
tion was performed was an accomplice within the
meaning of ORS 161.220 and that therefore, the de-
fendant could not be convicted on her testimony alone
because of ORS 136.550 (requiring corroboration of
accomplice testimony). The court in affirming the
conviction stated: “It is our opinion that it was not
the intention of the legislature by the passage of this
statute (ORS 161.220) to make the consent and solici-
tation of the mother culpable when such actions had
not been previously so considered . . . . The fact that
certain actions have been held to constitute the aid-
ing and abetting of crimes other than manslaughter
by abortion does not result in the necessary con-
clusion that historical precedent must be disregarded
and that the consent and solicitation of the mother
should be treated as sufficiently concerning her with
the commission of the crime so that she is an accom-
plice. We do not believe the legislature intended any
such result.” At 229.

Adoption of the proposed section would clearly
show that, indeed, the Legislature does not intend
any such result and would undoubtedly be of great
aid to the courts in deciding whether or not as a
matter of law a person is an accomplice in any given
case.

The rule in this state is that an accomplice is one
who is subject to be indicted and punished for the
same crime for which the defendant is being tried.
State v. Barnett, supra, at 228. See also, State v.
Coffey, 157 Or 457 12 P2d 35 (1937) (a bribe-giver is
not an accomplice of the public officer receiving the
bribe); State v. McCowan, 203 Or 551, 280 P2d 976
(1955) (a prostitute is not an accomplice of a man
who receives her earnings in violation of ORS
167.120).

An accomplice has been further defined in Oregon
cases as “a person who knowingly, voluntarily and
with common intent with the principal offender,
unites in the commission of a crime.” State v. Stacey,
153 Or 449, 53 P2d 1152 (1936); State v. Ewing, 174
Or 487, 149 P2d 765 (1944); State v. Nice, 240 Or 343,
401 P2d 296 (1965).

[15]
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Section 16. Criminal liability of corporations. (1) A corpora-
tion is guilty of an offense if:

(a) The conduct constituting the offense is engaged in by an
agent of the corporation while acting within the scope of his em-
ployment and in behalf of the corporation and the offense is a mis-
demeanor or a violation, or the offense is one defined by a statute
that clearly indicates a legislative intent to impose criminal liability
on a corporation; or

(b) The conduct constituting the offense consists of an omission
to discharge a specific duty of affirmative performance imposed on
corporations by law; or

(¢) The conduct constituting the offense is engaged in, author-
ized, solicited, requested, commanded or knowingly tolerated by the
board of directors or by a high managerial agent acting within the
scope of his employment and in behalf of the corporation.

(2) As used in this section:

(a) “Agent” means any director, officer or employe of a corpo-
ration, or any other person who is authorized to act in behalf of the
corporation.

(b) “High managerial agent” means an officer of a corporation
who exercises authority with respect to the formulation of corporate
policy or the supervision in a managerial capacity of subordinate
employes, or any other agent in a position of comparable authority.

COMMENTARY

See commentary under section 17 infra.

Section 17. Criminal liability of an individual for corporate
conduct. A person is criminally liable for conduct constituting an
offense which he performs or causes to be performed in the name of
or in behalf of a corporation to the same extent as if such conduct
were performed in his own name or behalf.

COMMENTARY TO SECTIONS 16 AND 17

A. Summary

Section 16 indicates the circumstances under
which a corporation may be held criminally liable.

Section 17 assures that a person is not exempted
from personal criminal liability performed through
or in the name of a corporation.

Paragraph (a) of subsection (1) indicates the
offenses for which a corporation may be held crim-
inally liable for the conduct of an agent acting within
the scope of his employment. It adopts the agency
principle of respondeat superior, qualified by the
additional requirement that the conduct be “in behalf
of the corporation.” Liability based upon respondeat

[16]

superior is limited to offenses that are misdemeanors
or violations. The only exceptions to this limitation
would need to be clearly indicated by the Legislature
in the statute defining a felony that imposed corpo-
rate liability.

Paragraph (b) affirms the responsibility of cor-
porations for the commission of an offense through
omission of a duty specifically imposed on corpo-
rations by law.

Paragraph (c) also states a basis for liability that
relates more to the actual responsibility of the corpo-
ration than the theory of respondeat superior. It
applies to those activities which were known specifi-
cally to high corporate executives.
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The policy issues to be considered are well stated

I ... Model Penal Code:

“In approaching the analysis of corporate crim-
inal capacity, it will be observed initially that the
imposing of criminal penalties on corporate bodies
results in a species of vicarious criminal liability.
The direct burden of a corporate fine is visited on
the shareholders of the corporation. In most
cases, the shareholders have not participated in
the criminal conduct and lack the practical means
of supervision of corporate management to pre-
vent misconduet by corporate agents. This is not
to say, of course, that all the considerations of
policy which are involved in imposing vicarious
responsibility on the human principal are present
in the same degree in the corporate cases. Two
fundamental distinctions should be noted. First,
the very fact that the corporation is the party
nominally convicted means that the individual
sharekplders escape the opprobrium and inci-
dental disabilities which normally follow a per-
sonal conviction or those which may result even
from being named in an indictment. Second, the
shareholder’s loss is limited to his equity in the
corporation. His personal assets are not ordinarily
subject to levy and the conviction of the corpo-
ration will not result in loss of liberty to the
stockholders. Nevertheless, the fact that the di-
rect impact of corporate fines is felt by a group
ordinarily innocent of criminal conduct under-
scores the point that such fines ought not to be
authorized except where they clearly may be ex-
pected to accomplish desirable social purposes. To
the extent that shareholders participate in crim-
inal conduct, they may be reached directly
through application of the ordinary principles of
criminal liability.

“It would seem that the ultimate justification
of corporate criminal responsibility must rest in
large measure on an evaluation of the deterrent
effects of corporate fines on the conduct of corpo-
rate agents. Is there reason for anticipating a
substantially higher degree of deterrence from
fines levied on corporate bodies than can fairly
be anticipated from proceeding directly against
the guilty officer or agent or from other feasible
sanctions of a non-criminal character?

“It may be assumed that ordinarily a corporate
agent is not likely to be deterred from criminal
conduct by the prospect of corporate liability
when, in any event, he faces the prospect of in-
dividually suffering serious criminal penalties for
his own act. If the agent cannot be prevented
from committing an offense by the prospect of
personal liability, he ordinarily will not be pre-
vented by the prospect of corporate liability.

“Yet the problem cannot be resolved so simply.
For there are probably cases in which the eco-
nomic pressures within the corporate body are

[17]

sufficiently potent to tempt individuals to hazard
personal liability for the sake of company gain,
especially where the penalties threatened are
moderate and where the offense does not involve
behavior condemned as highly immoral by the
individual’'s associates. This tendency may be
particularly strong where the individual knows
that his guilt may be difficult to prove or where
a favorable reaction to his position by a jury may
be anticipated even where proof of guilt is strong.
A number of appellate opinions reveal situations
in which juries have held the corporate defendant
criminally liable while acquitting the obviously
guilty agents who committed the criminal acts.
See, e.g., United States v. General Motors Corp.,
212 F. 2d 376, 411 (7th Cir. 1941) (‘We cannot
understand how the jury could have acquitted all
of the individual defendants.’); United States v.
Austin-Bagley Corp., 31 F. 2d 229, 233 (2d Cir.
1929) (‘How an intelligent jury could have ac-
quitted any of the defendants we cannot con-
ceive’); American Medical Ass’n. v. United States,
130 F. 2d 233 (D.C. Cir. 1942).

“This may reflect more than faulty or capri-
cious judgment on the part of the juries. It may
represent a recognition that the social conse-
quences of a criminal conviction may fall with a
disproportionately heavy impact on the individual
defendants where the conduct involved is not of
a highly immoral character. It may also reflect a
shrewd belief that the violation may have been
produced by pressures on the subordinates cre-
ated by corporate managerial officials even
though the latter may not have intended or de-
sired the criminal behavior and even though the
pressures can only be sensed rather than demon-
strated. Furthermore, the great mass of
legislation calling for corporate criminal liability
suggests a widespread belief on the part of legis-
lators that such liability is necessary to effectuate
regulatory policy. In some cases, such as the
Elkins Act, legislatures have added corporate lia-
bility to the criminal penalties on the belief
founded on experience that such additional sanc-
tions are necessary. N.Y. Central R.R. v. United
States, 212 U.S. 481, 494-495 (1909).

“The case so made out, however, does not
demonstrate the wisdom of corporate fines gen-
erally. Rather, it tends to suggest that such li-
ability can best be justified in cases in which
penalties directed to the individual are moderate
and where the criminal conviction is least likely
to be interpreted as a form of social moral con-
demnation. This indicates a general line of dis-
tinction between the ‘malum prohibitum’ regula-
tory offenses, on the one hand, and more serious
offenses, on the other. The same distinction is
suggested in dealing with the problems of jury
behavior. The cases cited above involving situ-
ations in which individual defendants were ac-
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quitted are all cases of economic regulations. It
may be doubted that such results would have fol-
lowed had the offenses involved a more obvious
moral element. In any event, it is not clear just
what conclusions are to be drawn from the cited
cases. In each, the jury had corporate liability
available as an alternative to acquittal of all the
defendants. Conceivably, if that alternative had
not been available, verdicts against the individ-
uals in some of the cases might have been re-
turned. Thus, it is at least possible that corporate
liability encourages erratic jury behavior. It may
be true that the complexities of organization
characteristic of large corporate enterprise at

- times present real problems of identifying the
guilty individual and establishing his criminal
liability. It would be hoped, however, that more
could be pointed to in justification of placing the
pecyniary burdens of criminal fines on the inno-
cent than the difficulties of proving the guilt of
the culpable individual. Where there is concrete
evidence that the difficulties are real, however,
the effectuation of regulatory pohcy may be
thought to justify the means.

“In surveying the case law on the subject of
corporate criminal liability one may be struck at
how few are the types of common-law offenses
which have actually resulted in corporate crim-
inal responsibility. They are restricted for the
most part to thefts (including frauds) and invol-
untary manslaughter. Conspiracy might also be
included, but generally the cases have involved
conspiracies to violate regulatory statutes (such
as the anti-trust laws), and often these statutes
include specific conspiracy provisions made ap-
plicable to corporate bodies. No cases have been
found in which a corporation was sought to be
held criminally liable for such crimes as murder,
treason, rape or bigamy. In general, such of-
fenses may be effectively punished and deterred
by prosecutions directed against the guilty indi-
viduals. One would not anticipate the same re-
luctance on the part of juries to convict which
seems sometimes to be present where the offense

is a regulatory crime. Moreover, in many of the
situations, such as those involving involuntary
manslaughter, there is a strong possibility that
the shareholders will be called upon to bear the
burden of fort recoveries. The prospect of tort
recoveries may also be expected to encourage
supervision of subordinate employees by execu-
tive personnel.” (Model Penal Code, Tent. Draft
No. 4, at 148-150 (1955)).

B. Derivation

Source of § 16 is New York Revised Penal Law
§ 20.20, Michigan Revised Criminal Code § 430 and
Model Penal Code § 2.07.

Section 17 is identical to Michigan § 435 and New
York § 20.15.

C. Relationship to Existing Law

At present there is no specific statutory provision
dealing generally with corporate criminal liability,
although there are statutes dealing with some indi-
vidual fields relating thereto and a definitional
criminal statute that includes corporations.

ORS 161.010 contains definitions of terms used
in statutes relating to crimes and criminal procedure
and includes “(11) ‘Person’ includes corporations as
well as natural persons.”

ORS 135.840 provides that a plea of guilty to an
indictment against a corporation may be put in by
counsel.

State v. Fraser, 105 Or 589, 209 P 467 (1922), held
that a corporation is capable of committing the crime
of selling and offering securities for sale as a dealer
without complying with the Blue Sky Law.

Oregon, along with the vast majority. of states,
has refused to extend corporate criminal liability to
crimes of personal violence such as homicide or man-
slaughter. State v. Pacific Powder Co., 226 Or 502,
360 P2d 530 (1961). The draft would leave this posi-
tion unchanged but should assist the courts in con-
struing future criminal statutes that may involve
corporate liability and in determining the legislative
intent with respect to each particular offense.

ARTICLE 4. GENERAL PRINCIPLES OF JUSTIFICATION

Section 18. Justification; a defense. In any prosecution for an
offense, justification, as defined in sections 19 to 35 of this Act, is

a defense.

COMMENTARY

This section designates justification as a “defense”
instead of an “affirmative defense,” thereby requir-
ing that justification, when invoked by the defend-
ant, must be negatived by the state beyond a reason-
able doubt.

(18]

This treatment of the defense continues the Ore-
gon case law doctrine with respect to “self-defense”
and is in accord with the majority of states. (See
Model Penal Code, Tent. Draft No. 8, at 4 (1958) ; Hall
and Glueck, Cases on Criminal Law 96 (2d ed 1958).
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quitted are all cases of economic regulations. It
may be doubted that such results would have fol-
lowed had the offenses involved a more obvious
moral element. In any event, it is not clear just
what conclusions are to be drawn from the cited
cases. In each, the jury had corporate liability
available as an alternative to acquittal of all the
defendants. Conceivably, if that alternative had
not been available, verdicts against the individ-
uals in some of the cases might have been re-
turned. Thus, it is at least possible that corporate
liability encourages erratic jury behavior. It may
be true that the complexities of organization
characteristic of large corporate enterprise at
times present real problems of identifying the
guilty individual and establishing his criminal
liability. It would be hoped, however, that more
could be pointed to in justification of placing the
pecyniary burdens of criminal fines on the inno-
cent than the difficulties of proving the guilt of
the cul};\)"able individual. Where there is concrete
evidence that the difficulties are real, however,
the effectuation of regulatory policy may be
thought to justify the means.

“In surveying the case law on the subject of
corporate criminal liability one may be struck at
how few are the types of common-law offenses
which have actually resulted in corporate crim-
inal responsibility. They are restricted for the
most part to thefts (including frauds) and invol-
untary manslaughter. Conspiracy might also be
included, but generally the cases have involved
conspiracies to violate regulatory statutes (such
as the anti-trust laws), and often these statutes
include specific conspiracy provisions made ap-
plicable to corporate bodies. No cases have been
found in which a corporation was sought to be
held criminally liable for such crimes as murder,
treason, rape or bigamy. In general, such of-
fenses may be effectively punished and deterred
by prosecutions directed against the guilty indi-
viduals. One would not anticipate the same re-
luctance on the part of juries to convict which
seems sometimes to be present where the offense

is a regulatory crime. Moreover, in many of the
situations, such as those involving involuntary
manslaughter, there is a strong possibility that
the shareholders will be called upon to bear the
burden of tort recoveries. The prospect of tort
recoveries may also be expected to encourage
supervision of subordinate employees by execu-
tive personnel.” (Model Penal Code, Tent. Draft
No. 4, at 148-150 (1955)).

B. Derivation

Source of § 16 is New York Revised Penal Law
§ 20.20, Michigan Revised Criminal Code § 430 and
Model Penal Code § 2.07.

Section 17 is identical to Michigan § 435 and New
York § 20.15.

C. Relationship to Existing Law

At present there is no specific statutory provision
dealing generally with corporate criminal liability,
although there are statutes dealing with some indi-
vidual fields relating thereto and a definitional
criminal statute that includes corporations.

ORS 161.010 contains definitions of terms used
in statutes relating to crimes and criminal procedure
and includes “(11) ‘Person’ includes corporations as
well as natural persons.”

ORS 135.840 provides that a plea of guilty to an
indictment against a corporation may be put in by
counsel.

State v. Fraser, 105 Or 589, 209 P 467 (1922), held
that a corporation is capable of committing the crime
of selling and offering securities for sale as a dealer
without complying with the Blue Sky Law.

Oregon, along with the vast majority of states,
has refused to extend corporate criminal liability to
crimes of personal violence such as homicide or man-
slaughter. State v. Pacific Powder Co., 226 Or 502,
360 P2d 530 (1961). The draft would leave this posi-
tion unchanged but should assist the courts in con-
struing future criminal statutes that may involve
corporate liability and in determining the legislative
intent with respect to each particular offense.

ARTICLE 4. GENERAL PRINCIPLES OF JUSTIFICATION

Section 18. Justification; a defense. In any prosecution for an
offense, justification, as defined in sections 19 to 35 of this Act, is

a defense.

COMMENTARY

This section designates justification as a “defense”
instead of an “affirmative defense,” thereby requir-
ing that justification, when invoked by the defend-
ant, must be negatived by the state beyond a reason-
able doubt.

[18]

This treatment of the defense continues the Ore-
gon case law doctrine with respect to “self-defense”
and is in accord with the majority of states. (See
Model Penal Code, Tent. Draft No. 8, at 4 (1958) ; Hall
and Glueck, Cases on Criminal Law 96 (2d ed 1958).
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The best statement regarding the burden of proof
in such cases appears in State v. Ruff, 230 Or 546, 370
P2d 942 (1962), a prosecution for second degree mur-
der in which the defendant contended that the killing
of the victim amounted to excusable homicide as de-
fined in ORS 163.110 and that the trial court erred in
denying a motion for a directed verdict of acquittal.
Perry, J. in the opinion states:

“While it is not necessary that the defendant
establish that the death was accidental or the
defendant acted in self defense to have a jury
return a verdict of not guilty, as it is only neces-
sary that the jury entertain a reasonable doubt
in these respects, nevertheless, it is for the jury

to determine whether or not there is a reasonable
doubt.” At 551. See State v. Holbrook, 98 Or 43,
188 P 947, 192 P 640, 193 P 434 (1920).

The Oregon Court also has held that in a homi-
cide case, even if the defendant denies the killing, he
is entitled to an instruction on self-defense if the
issue is raised by the evidence in the case. State v.
Anderson, 207 Or 675, 694, 298 P2d 195 (1956).

State v. Steidel, 98 Or 681, 194 P 854 (1921), held
that it is not necessary to plead self-defense in order
to raise the issue at trial. See also State v. Mack, 57
Or 565, 112 P 1079 (1911).

A

i

Section 19. Justification; generally.
with other provisions of this Act defining justifiable use of physical
force, or with some other provision of law, conduct which would

(1) TUnless inconsistent

otherwise constitute an offense is justifiable and not criminal when
it is required or authorized by law or by a judicial decree or is
performed by a public servant in the reasonable exercise of his of-
ficial powers, duties or functions.

(2) As used in subsection (1) of this section, “laws and judicial
decrees” include but are not limited to:
(a) Laws defining duties and functions of public servants;

(b) Laws defining duties of private citizens to assist public
servants in the performance of certain of their functions;

(¢) Laws governing the execution of legal process;
(d) Laws governing the military services and conduct of war;

and

(e) Judgments and orders of courts.

COMMENTARY

A. Summary

Subsection (1) merely provides that statutes or
court decisions which impose a duty or grant a
privilege to act may be followed without the actor
incurring criminal liability thereby.

The term “public servant” is not defined in this
article but would generally include the same public
officers or employes included within the definition
of the term as used elsewhere in the proposed Code.
Ordinarily, however, the application of the justifi-
cation principles would involve public servants such
as law enforcement officers, firemen or others deal-
ing with emergency situations that might call for the
use of some degree of force by them.

The term “conduct” is not defined but is not used
in the broad sense as the term is defined for purposes
of Article 2 of the Code. For the purposes of the

[19]

instant article, the noun is intended to have its
ordinary dictionary meaning.

Subsection (2) sets forth examples of the types of
instances in which conduct is to be considered as re-
quired or authorized by law.

B. Derivation

The section embodies language that is essentially
the same as Michigan Revised Criminal Code § 601.
The last phrase in subsection (1) is taken from New
York Revised Penal Law § 35.05 (amended 1968). The
New York commentary indicates that the original
provision has been criticized in some quarters as not
being sufficiently comprehensive for its purpose be-
cause official conduct of the nature indicated, though
accepted as proper, may not always be expressly
“required or authorized” by law. An example given
is that there may not be any statute or regulation
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explicitly authorizing officers of a particular police
department to buy narcotics for purposes of eriminal
prosecution and, hence, that such activity might sub-
ject the officer to a technical charge of unlawful
possession of narcotics. While such a charge would
be unlikely, the Commission believes that the New
York approach is desirable.

C. Relationship to Existing Law

Oregon has no comparable existing statute but
does have specific provisions relating to arrests, ex
ecution of search warrants and other legal process
and the duties and privileges of peace officers and
private persons in relation thereto. See ORS 133.220,
133.350, 141.110, 162.530, 163.100, 426.215.

&

e
~

Section 20. Justification; choice of evils. (1) Unless incon-
sistent with other provisions of this Act defining justifiable use of
physical force, or with some other provision of law, conduct which
would otherwise constitute an offense is justifiable and not criminal
when:

(a) That conduct is necessary as an emergency measure to avoid
an imminent public or private injury; and

(b) The threatened injury is of such gravity that, according to
ordinary standards of intelligence and morality, the desirability and
urgency of avoiding the injury clearly outweigh the desirability of
avoiding the injury sought to be prevented by the statute defining
the offense in issue.

(2) The necessity and justifiability of conduct under subsection
(1) of this section shall not rest upon considerations pertaining only
to the morality and advisability of the statute, either in its general
application or with respect to its application to a particular class of

cases arising thereunder.

COMMENTARY

A. Summary

Subsection (1) of this section is designed to allow
the balancing of the injury which the actor sought
to prevent against the injury which he caused. (See
Model Penal Code, Tent. Draft No. 8, at 5-10 (1958)).
Examples of its application would include blasting
buildings to prevent a major fire from spreading,
breaking into an unoccupied rural house in order to
make an emergency telephone call to save a person’s
life or forcibly restraining a person infected with a
highly contagious and dangerous disease.

Subsection (2), however, is intended to ensure
that the balancing cannot go to the desirability of
the statute itself under which the prosecution is
maintained. In other words, the actor cannot “pick
and choose” the laws he will obey on the basis of
whether he or anyone else deems them advisable. As
the Michigan commentary illustrates, “a person can-
not claim that euthanasia ought not be viewed as a
crime, or that there is an exemption in a criminal
trespass statute in favor of those who invade public

offices to protest against United States foreign
policy.”

The preliminary drafts contained the following
additional subsection: “(3) Whenever evidence re-
lating to the defense of justification under this sec-
tion is raised by the defendant, the court shall rule
as a matter of law whether the claimed facts and
circumstances would, if established, constitute a
justification.” Its purpose was to attempt to control
possible misuse of the “choice of evils concept.” The
Commission decided to delete this provision and
leave it to the trial judge to deal with the matter as
he would any other offered evidence.

B. Derivation

The section is derived from Model Penal Code
§ 3.02, New York Revised Penal Law § 35.05 (2) and
Michigan Revised Criminal Code § 605.

C. Relationship to Existing Law

There is no counterpart of this section in present
Oregon law.

[20]
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Section 21. Justification; use of physical force generally. The
use of physical force upon another person that would otherwise con-
stitute an offense is justifiable and not criminal under any of the

following circumstances:

(1) A parent, teacher, guardian or other person entrusted with
the care and supervision of a minor or an incompetent person may
use reasonable physical force upon such minor or incompetent per-
son when and to the extent he reasonably believes it necessary to
maintain discipline or to promote the welfare of the minor or in-

competent person.

(2) An authorized official of a jail, prison, or correctional fa-
cility may use physical force when and to the extent that he
reasonably believes it necessary to maintain order and discipline or

as is authorized by law.

(3) A person responsible for the maintenance of order in a com-
mon carrier of passengers, or a person acting under his direction,
may use physical force when and to the extent that he reasonably

believes it necessary to maintain order, but he may use deadly
physical force only when he reasonably believes it necessary to pre-
vent death or serious physical injury.

(4) A person acting under a reasonable belief that another per-
son is about to commit suicide or to inflict serious physical injury
upon himself may use physical force upon that person to the extent
that he reasonably believes it necessary to thwart the result.

(5) A person may use physical force upon another person in
defending himself or a third person, in defending property, in mak-
ing an arrest or in preventing an escape, as hereafter prescribed in

this Act.

COMMENTARY

A. Summary

The purpose of § 21 is to set forth the different
circumstances in which physical force may be used
by a person without committing a criminal offense.

Subsection (1) justifies the use of reasonable, but
not deadly, force by parents, teachers, guardians and
others entrusted with the care of minors and in-
competents for the purpose of maintaining discipline
or promoting the welfare of the minor or in-
competent person.

Subsection (2) is designed to integrate the crim-
inal code provisions with other applicable statutes
governing discipline of prisoners. (See ORS 137.380,
421,105, 421.120, Const. Art. I, § 13).

Subsection (3) permits railroad conductors, bus
drivers and others responsible for maintenance of
order on common carriers to use reasonable physical
force to maintain order.

[21]

Subsection (4) allows reasonable physical force
to be used to prevent an apparent suicide attempt.

Subsection (5) integrates the section with the
sections which follow in order to present a complete
list of the general types of situations in which the
use of physical force is justifiable.

B. Derivation

The section is based on New York Revised Penal
Law § 35.10 and Michigan Revised Criminal Code
§ 610.

S

C. Reiationship to Existing Law

Subsection (1): As noted in the Model Penal
Code:

“ . . existing law universally allows a priv-

ilege for the exercise of domestic authority, some-

times articulated in the penal statutes, though
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often without seeking to define its scope.” (Tent.
Draft No. 8, at 72 (1958)).

Oregon treats the subject in the statute relating
to excusable homicides.

ORS 163.110. The killing of a human being is
excusable when committed . . . by accident or
misfortune in lawfully correcting a child or serv-
ant, or in doing any other lawful act, by lawful
means, with usual and ordinary caution and with-
out any unlawful intent.

No existing statute deals specifically with the
matter of the use of physical force against a minor
or incompetent person by a teacher or other person
entrusted with his care; however, the same con-
siderations that call for a special justification for the

use of force by parents would seem to apply. (See
ORS 339.250, 339.260).

Subsection (2) has no existing statutory counter-
part.

Subsection (3) is a new statutory proposal. Rail-
road conductors and engineers now are vested with
the power of sheriff under ORS 764.160.

Subsection (4) also is new, but supports the gen-
eral policy of the law to discourage and prevent
suicides. (See ORS 163.050.)

Subsection (5), as noted previously, is intended
to tie together the basic section with the subsequent
sections in the article.

Section 22. Justification; use of physical force in defense of a
person. Except as provided in sections 23 and 24 of this Act, a person
is justified in using physical force upon another person to defend
himself or a third person from what he reasonably believes to be
the use or imminent use of unlawful physical force, and he may use
a degree of force which he reasonably believes to be necessary for
the purpose.

COMMENTARY

See commentary under § 24 infra.

Section 23. Justification; limitations on use of deadly physical
force in defense of a person. Notwithstanding the provisions of sec-
tion 22 of this Act, a person is not justified in using deadly physical
force upon another person unless he reasonably believes that the
other person is:

(1) Committing or attempting to commit a felony involving
force or violence; or

(2) Using or about to use physical force against an occupant of
a dwelling while committing or attempting to commit a burglary
in the dwelling; or

(3) Using or about to use unlawful deadly physical force; how-
ever, a person shall not use deadly physical force in defense of him-
self if he knows that he can with complete safety avoid the necessity
of using such force by retreating. A person is under no duty to
retreat if he is:

(a) In his dwelling and is not the original aggressor; or

(b) A peace officer or a person assisting a peace officer at his
direction, acting under section 30 of this Act.

[22]
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COMMENTARY

" "See commentary under § 24 infra.

Section 24. Justification; limitations on use of physical force in
defense of a person. Notwithstanding the provisions of section 22 of
this Act, a person is not justified in using physical force upon
another person if:

(1) With intent to cause physical injury or death to another
person, he provokes the use of unlawful physical force by that per-
son; or

(2) He is the initial aggressor, except that his use of physical
force upon another person under such circumstances is justifiable
if he withdraws from the encounter and effectively communicates
to the other person his intent to do so, but the latter nevertheless
continues or threatens to continue the use of unlawful physical

force; or

(3) The physical force involved is the product of a combat by
agreement not specifically authorized by law.

COMMENTARY TO SECTIONS 22 TO 24

A. Summary

Taken as a whole, §§ 22, 23 and 24 attempt to
formulate statutory guidelines to be followed in de-
termining when and to what degree a person is
justified in using physical force against another in
self-defense.

Section 22 permits one to defend himself or a third
person from what he reasonably believes to be the
use or imminent use of physical force and, subject to
the limitations set out in §§ 23 and 24, to use a degree
of force which he reasonably believes to be neces-
sary. No special relationship between the actor and
the third person is required before he can act to
protect another.

Section 23 restricts the use of deadly physical
force, a term defined in the general definitions sec-
tion of Article 1, to situations in which the actor
reasonably believes that the person is about to com-
mit forcible felonies, or is about to use physical force
against an occupant of a dwelling during a burglary,
or is about to use deadly physical force. However,
with respect to the latter situation the actor is not
privileged to use such force if he knows he can with
complete safety avoid the problem by retreating.
Paragraph (a) of subsection (3) provides that he is
under no duty to retreat, even though he knows it is
possible, if he is in his own dwelling and is not the
originator of the affray. Paragraph (b) makes it
unnecessary to retreat if the actor is a peace officer
or a person assisting the officer at his direction.

Section 24 further qualifies the availability of

(23]

physical force (as contrasted to deadly physical force)
by a person acting in self-protection. Subsection 1)
prohibits a person from provoking another into using
force and later claiming that he employed physical
force in self-defense. Subsection (2) prevents the
original aggressor from claiming self-defense, unless
he withdraws and effectively communicates his with-
drawal to the other person. If the original victim
still continues the engagement he then becomes the
aggressor and the original assailant becomes the
victim. Under subsection (3), neither party to mu-
tually agreeable combat, which is not sanctioned by
law, can claim self-defense.

B. Derivation

Sections 22, 23 and 24 are adapted from Michigan
Revised Criminal Code § 615 and New York Revised
Penal Law § 35.15.

C. Relationship to Existing Law

Two existing statutes, ORS 145.110 and 163.100,
which would be repealed, deal with the matter of
using justifiable physical force in self-defense.

ORS 145.110, the general “self-defense” statute,
provides two bases for lawful resistance by a person
“about to be injured” or by any third person in his
defense: (1) to prevent a crime against his person,
and (2) to prevent an illegal attempt by force to
take or damage property. The statute is silent on
the question of the degree of force that may be used
under either of the circumstances.
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The pertinent parts of ORS 163.100 for the pur-
poses of these sections are paragraphs (a) and (b)
of subsection (2) which justify the killing of another
by a person to prevent the commission of a felony
upon him or upon the spouse, parent, child, master,
mistress or servant or to prevent a felony upon his
property.

Two related statutes which should be noted are
the following:

ORS 163.110. The killing of a human being is
excusable when committed:

(1) By accident or misfortune in lawfully cor-
recting a child or servant, or in doing any other
lawful act, by lawful means, with usual and
ordinary caution and without any unlawful in-
tent.

(2)- By accident or misfortune in the heat of
passion, upon a sudden and sufficient provocation,
or ﬁpgn a sudden combat, without premeditation
or undiie advantage being taken, and without any
dangerous’ weapon or thing being used, and not
done in a cruel or unusual manner. This statute
would be repealed.

ORS 163.140. Whenever, on a trial of a person
indicted for murder or manslaughter, it appears
that the alleged killing was committed under cir-
cumstances or in cases where it is justifiable or
excusable, the jury must give a general verdict of
not guilty. This statute would be repealed. (See
Article 10 infra).

In addition to the foregoing, the statute that de-
fines the crime of pointing a firearm at another con-
tains a self-defense exception. (See ORS 163.320).

Sections 22, 23 and 24 attempt to describe more
precisely than do the existing statutes those situa-
tions in which force and the degree thereof may be
employed in defense of a person. The provisions of
the sections, except for subsection (3) of § 23, relat-
ing to the duty to retreat in the face of deadly force,
are basically a codification of Oregon case law
doctrines.

The Oregon Reports abound in self-defense opin-
ions, particularly homicide cases. The leading cases
in this area are State v. Gray, 43 Or 446, 74 P 927
(1904), and State v. Rader, 94 Or 432, 186 P 79 (1919).

In Gray the defendants, Woodson and Wade Gray,
were indicted for first degree murder, and Woodson
was convicted of manslaughter for the fatal shooting
of one Hallgrath during a fight upon a public road.
The evidence showed that the deceased was the
initial aggressor, but was unarmed, and that the de-
fendant drew a pistol and warned the deceased to
desist. The latter continued and in the ensuing
scuffle he was shot.

The Gray trial court instructed the jury on self-
defense in the following language:

“But such right of self-defense as will justify

the taking of life of the assailant can only be
exercised to defend his life or defend his per~-._
from great bodily harm. But danger of a battery
alone will not be sufficient to justify the taking
of the life of his assailant.” At 454.

The refusal of the court to give the following re-
quested instruction was one of the errors urged

- successfully on appeal:
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“It is not necessary that the assault made by
the deceased at the time upon the defendant
Woodson Gray, if you find that an assault was
made, should have been made with a deadly
weapon. An assault with the fist alone, if there
was an apparent purpose and the ability to in-
flict death or serious bodily injury by the de-
ceased upon the defendant Woodson Gray, is suf-
ficient to justify the killing in self-defense, if the
defendant, Woodson Gray, at the time he shot and
killed the deceased, had reason to believe and did
believe, that he was in imminent danger of death
or great bodily harm at the hands of the de-
ceased.” Ibid.

In reversing the Gray judgment, the Oregon Su-
preme Court held that the requested instruction
should have been given, noting that the evidence
tended to show that the deceased was a blacksmith
in the prime of life and a large, powerful man, while
the defendant, although a large man also, was much
older and in ill health. The reasons given for the
holding were:

“A mere assault, or the danger of a battery
alone, without any real or apparent danger of
life or limb, or the infliction of great bodily harm,
will not, it is true, justify the taking of human
life. In such a case the assailed may withstand
the attack and meet force with force, but not kill
his assailant. The law does not require that he,
being in a place where he has a lawful right to
be, and not being himself the aggressor, shall
retreat to the wall, but it is his duty to retreat or
otherwise avoid further conflict if he can reason-
ably do so without danger to his life or subjecting
himself to great bodily harm, rather than take
the life of his aggressor; that is to say, retreat or
avoidance of further conflict to prevent the tak-
ing of human life is only required where the as-
sault is not accompanied with imminent danger
to life or great bodily injury, real or apparent.
Where, however, the assault is attended with
such demonstration, and the present ability to
execute it, whether the assailant is armed with a
deadly weapon or not, as to indicate to the as-
sailed, acting reasonably upon appearances, that
he is in imminent danger of being beaten and
maltreated, and probably disfigured or maimed,
or his life imperiled, he has a right to withstand
the assault, even to the taking of the life of the
aggressor.” At 454-455. (Emphasis supplied.)
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The Rader case is quite similar on its facts to Gray
in that the defendant was indicted for second degree
nurder and convicted of manslaughter, was armed
with a gun and fatally shot an unarmed, but larger,
more powerful adversary. In reversing the judgment
of conviction the Oregon Supreme Court discussed
several different aspects of self-defense:

“Although many expressions have been used
to the effect that a man rightfully may defend
himself against a felonious attack, yet it is not
reasonable or just to say that the attack must in
all cases be a felonious one before the defendant
is allowed to repel it with sufficient force to pre-
vent not only danger to his life but also great
bodily harm, irrespective of whether the latter is
effected by felonious means or not.

“ _..Itis not the intent of the assailant which
harms the one he attacks, neither is the latter
bound by it nor required to ascertain it. . .. It
is thg‘ixpminent danger, real or apparent, of great
bodily harm to himself which justifies a defend-
ant in protecting himself.” At 456.

“It is essential that the defense must not be
excessive nor disproportionate to the force in-
volved in the attack upon the defendant, all to
be judged by the jury from the standpoint of a
reasonable man in the situation of the defendant
at the time, under all the circumstances sur-
rounding him.” At 458.

The Rader court also approved the doctrine of re-
treat laid down in State v. Gray.

Subsection (3) of § 23 qualifies the Gray-Rader
retreat doctrine to the extent of requiring retreat by
a person in the face of unlawful deadly physical
force, if the actor knows that he can with complete
safety avoid the necessity of using deadly physical
force against another. However, the result in a given
situation would probably be no different under the
proposed “complete safety” test before retreat be-
comes necessary than under the case law formula-
tion which requires retreat “only where the assault
is not accompanied with imminent danger to life or
great bodily injury” inasmuch as it seems impossible
that the former could exist without the latter.

The proposed sections are consistent with the
holdings in the following additional self-defense
cases:

Where a woman slapped defendant for calling
her a dirty dog, he was justified in striking back
only if necessary for self-protection. Silfast v.
Matheny, 171 Or 1, 136 P2d 260 (1943).

If a policeman not known to be such to the
defendant was recklessly firing his pistol and
endangering bystanders, force could be used to

disarm him. State v. Steidel, 98 Or 681, 194 P
854 (1921). ‘

A defendant may not justify himself in doing
more for the defense of another than the latter
could do for himself. State v. Yee Guck, 99 Or
231, 195 P 363 (1921); Linkhart v. Savely, 190 Or
484, 227 P2d 187 (1951); State v. Young, 52 Or 227,
96 P 1067 (1908).

If a man, being upon his own premises, or a
place where he has a right to be, is assailed with-
out provocation by a person with a deadly wea-
pon, and apparently seeking his life, he is not obli-
gated to retreat, or consider whether he could
safely do so, but may stand his ground and meet
the attack in such a way and with such force as,
under the circumstances, he at the moment hon-
estly believes, and has reasonable ground to be-
lieve is necessary to save his own life or protect
himself from great bodily harm. State v. Gibson,
43 Or 184, 73 P 333 (1903). (The duty to retreat
would be modified to the extent hereinbefore
noted.)

A homicide cannot be justified on the ground
of self-defense unless it is made to appear that
the accused had been put in imminent danger by
another, and that the killing was done to prevent
the apparent commission of a felony by the other
on the accused. State v. Smith, 43 Or 109, 71 P
973 (1903).

When a man is armed, and seeks another for
an affray, the law will not permit him to provoke
and urge on the difficulty to a point where there
is an appearance of an attempt to use weapons,
and then justify the aggressor in taking life
simply on the ground of apparent danger. In
such case he is the aggressor, and the cause of the
danger which menaces him, and he must abide
by the condition of things which his own lawless
conduct has produced. State v. Hawkins, 18 Or
476, 23 P 475 (1890); State v. McCann, 43 Or 155,
72 P 137 (1903); State v. Joseph, 230 Or 585, 371
P2d 689 (1962).

The term “self-defense” is used in ORS 163.320
in a broad sense, and includes the right to kill in
defense of one’s child or to prevent the commis-
sion of a felony. State v. Nodine, 198 Or 679, 259
P2d 1056 (1953).

The terms “justifiable” and “excusable” homi-
cide are often used synonymously. State v. Trent,
122 Or 444, 252 P 975 (1927).

See also Goodall v. State, 1 Or 333 (1861);
State v. Remington, 50 Or 99, 91 P 473 (1907);
State v. Barnes, 150 Or 375, 44 P2d 1071 (1935);
State v. Doherty, 52 Or 591, 98 P 152 (1908); State
v. Morey, 25 Or 241, 35 P 655 (1894); State v.
Finch, 54 Or 482, 103 P 505 (1909); State v. Young,
52 Or 277, 96 P 1067 (1908); State v. Walsworth,
54 Or 371, 103 P 516 (1909).

[25]
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Section 25. Justification; use of physical force in defense of
premises. (1) A person in lawful possession or control of premises
is justified in using physical force upon another person when and to
the extent that he reasonably believes it necessary to prevent or
terminate what he reasonably believes to be the commission or at-
tempted commission of a criminal trespass by the other person in

or upon the premises.

(2) A person may use deadly physical force under the circum-
stances set forth in subsection (1) of this section only:

(a) In defense of a person as provided in section 23 of this

Act; or

(b) When he reasonably believes it necessary to prevent the
commission of arson by the trespasser.

(3) As used in subsection (1) and paragraph (a) of subsection

Mg
X,

<
~

(2) of this section, “premises” includes any building as defined in
section 135 of this Act and any real property. As used in paragraph
(b) of subsection (2), “premises” includes any building.

COMMENTARY

A. Summary

Section 25 allows the use of nondeadly force
whenever there is a criminal intrusion into premises,
or the reasonable appearances of such an intrusion.
Premises as defined in subsection (3) incorporates,
for the purposes of subsection (1) and paragraph (a)
of subsection (2), the definition of the term that
appears in the_article on burglary and criminal
trespass and includes real property and any vehicle,
boat, aircraft or other structure adapted for over-
night accommodation of persons or for carrying on
business therein. For the purposes of paragraph (b)
of subsection (2), the term is limited to “buildings”
and does not include real property.

Deadly physical force, as defined in the general
definitions, can only be used in circumstances which
fall under the provisions of § 23 of the Act, or in
which it is reasonably believed necessary to prevent
the commission of arson. The listing of arson takes
care of the only other serious felony not included in
subsection (1) of § 23. The consensus of the Com-
mission was that a person who commits arson would,
by virtue of that act, be considered to be a “tres-
passer” within the meaning of § 25.

B. Derivation

The section is based on Michigan Revised Crim-
inal Code § 620.

C. Relationship to Existing Law

As observed earlier in commentary to this article,
one of the grounds for justifiable homicide is “To
prevent the commission of a felony upon his prop-
erty, or upon property in his possession, or upon or in
any dwelling house where he is.” (ORS 163.100 (b)).
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(Emphasis supplied). To the extent that the statute
authorizes the use of deadly force against a burglar
in the absence of danger to an occupant therein (if
in fact it does) the law would be tightened so as to
prohibit the use of deadly force in defense of a
dwelling except where a person reasonably believes
the intruder is using or about to use physical force
against an occupant while committing a burglary in
the dwelling or to prevent what a person reasonably
believes to be an attempt by the trespasser to com-
mit arson.

In connection with the use of deadly force against
a burglar, the New York commentators make a sound
observation:

“It would seem that anyone seeking to check a
burglar from committing his crime; and having
reasonable cause to believe deadly force neces-
sary for that purpose, would also have reasonable
cause to fear some physical force by the burglar.”
(Commentary, New York Revised Penal Law
§ 35.20 (1968 Amendment)).

The proposed section, in allowing a greater de-
gree of physical force to be used by a person in
defense of a dwelling or in defense of an occupant
in a dwelling than would be justifiable in defense of
a person generally or in defense of property gen-
erally, is consistent with the traditional concept of a
man’s habitation as his “castle” that has long been
favored by the law. However, the section recog-
nizes the social interest in human life and does not
authorize the use of deadly force to prevent a mere
trespass alone.

The draft section attempts to strike a balance
between conflicting social interests by placing de-
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fense of habitation on a higher plane than mere
defense of other property, and defense of a person
in a dwelling on a higher plane than would other-
wise be justified. These conflicting interests are
clearly summarized by one noted authority, who
observes:

“Defense of the dwelling may be for the pur-
pose of saving the house itself from damage or
destruction, or it may be to preserve its char-
acter as a place of refuge and repose by prevent-
ing the unlawful intrusion of outsiders. The
dweller is privileged to use reasonable nondeadly
force to prevent any unlawful harm or injury to
his place of abode and if a malicious attack is
made for the purpose of destroying it by fire,
explosion or in some other manner, he is priv-
ileged to use deadly force if this reasonably seems
necessary to defend his ‘castle’ against such
threatened harm.

“i@ the defense is for the purpose of prevent-
ing amunlawful intrusion it becomes necessary to
inquire into the nature or apparent nature of the
threatened invasion. There is a strong social in-
terest in preventing any unlawful entry of the
dwelling and the dweller is privileged to use
reasonable nondeadly force in the effort to pre-
vent such an entry regardless of its nature or
purpose, but the social interest in human life is
too great to permit the use of deadly force for
the prevention of a mere civil trespass even in the
dwelling itself, as mentioned above. On the other
hand deadly force is privileged if it is necessary
or reasonably seems to be necessary to prevent
an unlawful entry attempted for the purpose of
committing burglary, or of killing or inflicting
great bodily injury upon the dweller or some
member of his household.

“The point of difficulty has been in regard to
an unlawful entry attempted for the purpose of a
personal attack of a nonfelonious nature upon the
dweller or some member of his household. The
rule mentioned above in the discussion of self-
defense, which prohibits the use of deadly force
in defending against an obviously nondeadly at-
tack, has induced some courts to make a similar
limitation to the privilege of defending the habi-
tation against an unlawful entry. Such courts
hold that the privilege to use deadly force to
prevent an unlawful entry of the dwelling is
limited to cases of entry with intent to commit a
felony and does not apply to an entry attempted
for the mere purpose of making a personal as-
sault which is neither intended nor likely to kill
or to inflict great bodily injury. On the other
hand there are strong reasons for recognizing the
dwelling as a place of refuge in which the dweller
may expect to be free from personal attack even
of a nondangerous character, and the trend has
been in the direction of holding that an unlawful
entry of the dwelling for the purpose of an as-
sault upon some person therein may be resisted
by deadly force if this reasonably seems necessary
for the purpose ‘although the circumstances may
not be such as to justify a belief that there was
actual peril of life or great bodily harm.” Per-
kins, Criminal Law 1023-1024 (Foundation Press,
2d ed 1969).

The limitations on the use of physical force
against a trespasser are in accord with Oregon case
law, (e.g., Schefele v. Newman, 187 Or 263, 210 P2d
573 (1949); Eldred v. Burns, 182 Or 394, 188 P2d 154
(1948); Penn v. Henderson, 174 Or 1, 146 P2d 760
(1944)).

Section 26. Justification; use of physical force in defense of
property. A person is justified in using physical force, other than
deadly physical force, upon another person when and to the extent
that he reasonably believes it to be necessary to prevent or term-
inate the commission or attempted commission by the other person
of theft or criminal mischief of property.

COMMENTARY

A. Summary

This section covers the use of physical force by a
person, who is not present or defending a dwelling
and who is not in fear of physical injury, to prevent
theft or criminal mischief of property.

B. Derivation

The language of the section is taken from New
York Revised Penal Law § 35.25 (1968 Amendment)
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and resembles Michigan Revised Criminal Code
§ 625.

C. Relationship to Existing Law

A literal reading of the “justifiable homicide”
statute might lead one to believe that a person now
may kill another to prevent the commission of a
felony upon his property:

“The killing of a human being is also justi-
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fiable when committed: . . . By any person . . .
To prevent the commission of a felony upon his
property or upon property in his possession. . . .”
ORS 163.100(2) (a).

As defined in ORS 161.010(11): “ ‘Property’ in-
cludes both real and personal property.”

Professor Rollin Perkins states:

“In the absence of statutory authority the use
of force intended or likely to cause death or great
bodily injury is never authorized for the defense
of property (as such).” Perkins, Criminal Law
917 (Foundation Press, 1957; 2d ed 1969 at 1026).

Interestingly enough, Perkins, in a footnote to
this statement, cites ORS 163.100 as an example of
statutory authority for the use of such force in de-
fense of property in Oregon. The statute appears on
its face to grant such authority. However, the recent
case of State v. Weber, 246 Or 312, 423 P2d 767, cert.
den., 389 I‘jﬁ\863 (1967), indicates that the Oregon
Supreme Court would undoubtedly hold to the con-
trary. In that case the defendant was convicted of
the crime of assault while being armed with a dan-
gerous weapon committed during an attempt to re-
trieve from a police officer an automobile belonging
to defendant’s son. The defendant contended that he
was entitled to an instruction on the law of self-
defense and on the law of justification as it applied
to the recaption of personal property. Both claims
were rejected by the court, which, speaking to the
question of use of force in protection of property,
said:

“The defendant in his brief concedes that the

use of a dangerous weapon is, as a matter of law,
excessive force when used solely in the defense of
property. This proposition is supported by the
authorities.” At 319. (The court lists among the
authorities cited the previously quoted passage
from Perkins.)

The Weber opinion also approves this statement
from 1 Wharton, Criminal Law & Procedure 709:

“The use of a deadly weapon in protection of
property is generally held, except in extreme
cases, to be the use of more than justifiable force,
and to render the owner of the property liable
criminally for the assault. . . .” At 319-320.
The court then concludes by saying:

“The ‘extreme cases’ ordinarily are those in
which either the home is intruded upon or in
which there is an imminent threat to person as
well as property.” At 320.

The opinion contains no mention of ORS 163.100
(2) (a) and the issue was not raised in the Weber
case, nor were any like Oregon cases found in which
it was brought up. A reasonable inference certainly
can be drawn from the opinion, notwithstanding the
seemingly broad language of the statute, that the
killing of a person solely to prevent the commission
of a felony upon personal property would not be
justifiable homicide. Cf., State v. Nodine, 198 Or
679, 259 P2d 1056 (1953).

In effect then, the proposed section restates the
present law with respect to the use of force solely in
defense of property where no threat to the person
nor the home is involved.

Section 27. Justification; use of physical force in making an
arrest or in preventing an escape. Except as provided in section 28 of
this Act, a peace officer is justified in using physical force upon
another person only when and to the extent that he reasonably be-

lieves it necessary:

(1) To make an arrest or to prevent the escape from custody of
an arrested person unless he knows that the arrest is unlawful; or

(2) To defend himself or a third person from what he reasonably
believes to be the use or imminent use of physical force while mak-
ing or attempting to make an arrest or while preventing or attempt-

ing to prevent an escape.

COMMENTARY

See commentary under § 31 infra.

[28]
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Section 28. Justification; use of deadly physical force in making
an arrest or in preventing an escape. (1) A peace officer is justified
in using deadly physical force upon another person for the purpose .
specified in section 27 of this Act only when he reasonably believes
that it is necessary:

(a) To defend himself or a third person from what he reason-
ably believes to be the use or imminent use of deadly physical force;
or

(b) To make an arrest or to prevent the escape from custody of a
person whom he reasonably believes has committed or attempted to
commit a felony involving force or violence.

(2) Nothing in paragraph (b) of subsection (1) of this section
constitutes justification for reckless or criminally negligent conduct
by a peace officer amounting to an offense against or with respect
to innocent persons whom he is not seeking to arrest or retain in
custody.

v

COMMENTARY

See commentary under § 31 infra.

Section 29. Justification; use of physical force in making an
arrest or preventing an escape; basis for reasonable belief. (1) For
the purposes of sections 27 and 28 of this Act, a reasonable belief that
a person has committed an offense means a reasonable belief in
facts or circumstances which if true would in law constitute an
offense. If the believed facts or circumstances would not in law
constitute an offense, an erroneous though not unreasonable belief
that the law is otherwise does not render justifiable the use of force
to make an arrest or to prevent an escape from custody.

(2) A peace officer who is making an arrest is justified in using
the physical force prescribed in sections 27 and 28 of this Act unless
the arrest is unlawful and is known by the officer to be unlawful.

COMMENTARY

See commentary under § 31 infra.

Section 30. Justification; use of physical force by private person
assisting an arrest. (1) Except as provided in subsection (2) of this
section, a person who has been directed by a peace officer to assist
him to make an arrest or to prevent an escape from custody is
justified in using physical force when and to the extent that he
reasonably believes that force to be necessary to carry out the peace
officer’s direction.

(2) A person who has been directed to assist a peace officer
under circumstances specified in subsection (1) of this section may

[29]
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use deadly physical force to make an arrest or to prevent an escape

only when:

(a) He reasonably believes that force to be necessary to defend
himself or a third person from what he reasonably believes to be
the use or imminent use of deadly physical force; or

(b) He is directed or authorized by the peace officer to use
deadly physical force unless he knows that the peace officer himself
is not authorized to use deadly physical force under the circum-

stances.

COMMENTARY

See commentary under § 31 infra.

Section 31. Justification; use of physical force by private person

acting on his own account to make an arrest. (1) Except as provided
in subsection (2) of this section, a private person acting on his own
account is justified in using physical force upon another person
when and to the extent that he reasonably believes it necessary to
make an arrest or to prevent the escape from custody of an arrested
person whom he reasonably believes has committed a felony and
who in fact has committed a felony.

(2) A private person acting under the circumstances prescribed
in subsection (1) of this section is justified in using deadly physical
force only when he reasonably believes it necessary to defend him-
self or a third person from what he reasonably believes to be the
use or imminent use of deadly physical force.

COMMENTARY TO SECTIONS 27 TO 31

A. Summary

Section 27 sets forth the basic justification for us-
ing nondeadly force when a peace officer is arresting
a person.

Section 28 (1) extends a privilege to use deadly
physical force when the officer is met by deadly
physical force, or when the arrest is for a felony
involving force or violence.

Section 28 (2) makes it clear that the basis for
justification in subsection (1) does not protect the
officer from criminal responsibility for reckless or
criminally negligent conduct against an innocent
person whom he is not trying to take into custody.

Section 29 sets out the standard for what consti-
tutes a reasonable belief by the officer. It requires
the officer to know the legal rules which affect his

[30]

right to interfere with the citizen, and to know the
legal gravity of conduct he encounters. For example,
his belief that violation of the basic rule is a felony
and that he can arrest a person for such an offense
committed outside his presence would not constitute
an acceptable mistake by the officer. On the other
hand, if he is correct on the law, but makes a reason-
able misinterpretation of the facts, then the defense
is available to him. The officer can use physical
force as authorized by the article to make an arrest
unless he knows that the arrest is unlawful.

Section 30 (1) protects the citizen who is ordered
by a peace officer to assist in making an arrest, pro-
vided that the extent of the nondeadly force seems
reasonably necessary for the purpose. Subsection (2)
limits the citizen’s ability to use deadly physical
force to cases in which there is the use or reasonably
apparent use of deadly physical force by the arrestee
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against the citizen or a third person, or when he is
directed by the officer to use such force and does
not know that the officer lacks the authority to em-
ploy such force under the circumstances.

Section 31 covers the citizen’s right to use physical
force to enforce a private citizen’s arrest without any
demand for assistance by a peace officer. The citizen
is allowed to use physical force whenever he is in
fact authorized to make an arrest, but he cannot use
deadly physical force unless he or a third person is
threatened from what he reasonably believes o be
the use or imminent use of deadly physical force.

B. Derivation

Sections 27 to 31 are derived from Michigan Re-
vised Criminal Code § 630 with some changes in
language.

C. Réiatignship to Existing Law
Ny,
See comimentary under § 19 supra for a listing

of existing statutes related to arrests by peace offi-
cers and private persons.

The sections are in accord with the scant Oregon
case law in the area:

To justify the homicide of a felon for the pur-
pose of arresting him, the slayer must show that
he avowed his object and that the felon re-
fused to submit. State v. Nodine, 198 Or 679, 259
P2d 1056 (1953); State v. Bailey, 179 Or 163, 170
P24 355 (1946).

When making an arrest, a police officer is pre-
sumed to be acting in good faith in determining
the amount of force to be used. Rich v. Cooper,
234 Or 300, 380 P2d 613 (1963).

Firing a gun is not justifiable where the arrest
can be secured by less dangerous means. Landen
v. Miles, 3 Or 35 (1868).

Shooting at an escaping felon was necessary
and proper to effect the arrest. Askay v. Maloney,
92 Or 566, 179 P 899 (1919).

Section 32. Justification; use of physical force in resisting arrest
prohibited. A person may not use physical force to resist an arrest
by a peace officer who is known or reasonably appears to be a peace
officer, whether the arrest is lawful or unlawful.

COMMENTARY

A. Summary

This section prohibits the use