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ARTICLE . OFFENSES INVOLVING FIREARMS AND DEADLY WEAPONS

Preliminary Draft No. 1l; January 1970

S‘ i o y » M T Q
ection 1 Firearms and deadly weapons; TXISTing
definitions. As used in this Article, unless the Law
ORS
context requires otherwise: % 166.210
(1) The definition of "narcotic drug" in

ORS chapter 474 and "dangerous’drug" in ORS chapter 475 apply to
this Article.

(2) "Blackjack" means a blackjack, slung shot, billy, sand-
club, sandbag or bludgeon.

(3) "Deface" means to remove, cover, alter or destroy the
manufacturer's serial number or any other distinguishing number
or identification mark. |

(4) "Detention facility" means any place used for the confine-
ment of persons charged with or convicted bf a crime or otherwise
confined pursuant to a court order.

(5) "Firearm" means any pistol, revolver or other handgun
which may be concealed upon the person.

(6) “"Gravity knife" means any knife with a blade which is
released from the handle by the force of gravity or the application
of éentrifugal force which, when released, is locked in place by
means of a button, spring, lever or other device.

(7) "Knife" means any dagger, dirk, knife or stiletto with
a blade over three and one-half inches in length, or any other
dangerous instrument over three and one-half inches in length

capable of inflicting cutting, stabbing or tearing wounds.
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(8) '"Machine gun" means a weapon of any size or designation,’
loaded or unloaded, from which two or more shots may be fired by
a single pressure on the trigger device.

(9) "Peace officer" means a sheriff, constable;'marshal,
municipal policeman or a member of the Oregon State Police.

(10) "Public servant" means a public officer or employe of
the state or of any political subdivision thereof or of any govern-
mental instrumentality within the state. )

(11) "Sawed-off shotgun" means a shotgun with its barrel
reduced to less than 18 inches in length.

(12) "Shotgun" means a weapon designed or redesigned to be
fired from the shoulder and to use the energy of the explosiye in
a fixed shotgun shell to fire through a smooth bore either a number
of ball shot or a single projectile for each single pull of the
trigger.

(1%2) "Switchblade knife" means a knife the blade of which
opens automatically by hand pressure applied to a button, spring
or other device in its handle.

(14) "Unlawfully" means in violation of the provisions
of sections 2 to 4 of this Article, or except as authorized by

any other Oregon statute.
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COMMENTARY — TREATING SMD DEADLY WIAPONS
DEFINITIONS

Al Lunmary
et m—————i

These 14 terms are ussd To defline the 12 substantive
firearm and deadly weapon ofonses proposed in this Article,
The definitions are 11rvntv 5elf—»xplan4uo“V. Additional
commentary is directed to the fol lowing terms:

Subsection (5) defines V"firearm" as anv type of hand-
'/ L5 L5 .
run conable of beins concealed upon the person. This would
- - . N O " 1
presumably include "zip-guns" and other forms of homemade
handruns that fire a projectile by use of an explosive energy.
2 (%, " [

Subsection (7), in defining "knife", sets the prohibited
blade length at in excess of three and one-half inches, This
applies to carrying a conccaled weapon in the second degree,
with the prohibited length conforming to existing law.

he definition of '"machine gun" in subsection (8) is a
ment of the existing definition in ORS 166.210 (2).

"sawed-off shotgun" is defined in subsection (11) to
mean a shotgun with a barrel less than 18 inches in length.
This conforms to federal law,

The terms "unlawfully" defined in subsection (14) refers
to existing and future regulato*v statutes applicable to
firearms and any other relevant state statute.

1, Derivation

Subsection (2) "Blackiack", Michigan Revised Criminal
Code scction 5701 (a).

Subscction (%) "Deface", New York Revised Penal Law

section 265.00 (7).

Subsection (5) "Fircarm", New York Revised Penal Law
section 265,00 (3).

Subsection (6) "Gravity knife", New York Revised Penal
Law section 265.00 (5).

Subsection (7) "Knife", Michigan Revised Criminal Code
section 5715 (3).

Subsection (8) "Machine gun", ORS 166.210 (2).
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Subsection (11) "Bawed-off shotsun', drafted by
ranorter.

Subsection (12) "Shoterun", New York kRevised Penal Law
section 265.00 (12)

Subsection (13)

Whircde wnife", Michigan Revised
Criminal Code section l

; Subscetion (14) "Unlawfidlly", Michigan Revised Criminal
Code section 5701 (k).

C. Relationship fto Ixisting Law

POSSOSCING OR USING FIRTARLIS

166.210 Definitions for ORS 166.2390,
165.280 to 15G.270, 166.280, 1G6.250 and
163.4190 to 1858.470. As used in ORS 166.239,
166.250 to 166.270, 166.260, 166.280 and
166.410 to 166.470: :

(1) “Pistol,” “revolver” and “firearms -
capable of being concealed vpon the person,”

appiy to and include all firearms having a
barrel less than 12 inches in length.

(2) “Machine gun” means a wesapon of
any - description by whatever name known,
loaded or unicaded, frora which two or more
shots may be fired by a single pressure on .
the trigger device.

The only change in existing definitions is in "firearms"
as it npplles to a weapon "capable of being concealed upon
+the neorson.” ORS 166.210 (1) restricts such weapons to those
hav1ng a barrel less than 12 inches in length. The proposed
definition of firearm does not include the length requirement.
Hence, a weapon capable of being concealed upon the person
would violate the carrying a2 concealed weapon statute regard-
less of its size or length.
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OREGON REVISED STATUTES

POSSESSING OR USING FIDEARMS
166.210 Definitions for ORS 166.230, '
-166.250 to 166.270, 166.250, 166.200 and
166.416 to 165.470, As used in ORS 166.230,
. 166.250 to 166.270, 166.280, 166.290 and
166.410 to 166.470:
(1) “Pistol,” *“revolver” and “firearms
_ capable of being concealed upon the person,”
apply to and include all fircarms having a
barrel less than 12 inches in length.
- (2) “Machine gun” means a weapon of
any description by whatever name known,
loaded or unloaded, from which two or more :
shots may be fired by a single pressure on :
the trigger device. ’

#o# A

TEXT OF REVISIONS OF OTHER STATES

TEXT OF NEW YORK REVISED PENAL LAW

3 265.00 Definitions

As used in this article and in article four hundred, the follow-
g terms shall mean and include: '

1. “Machine-gun” neans a weapon of any description, irre-
spective of size, by whatever name known, loaded or unloaded,
from which a number of shots or bullets may be rapidly or auto-
matically discharged from a magazine with one continuous pull
of the trigger and includes a sub-machine gun.

9. “Firearm silencer” means any instrument, attachment,
weapon or appliance for causing the firing of any gun, revolver,
pistol or other firearms to be silent, or intended to lessen or muffle
the noise of the firing of any gun, revolver, pistol or other fire-
arms. ‘

3. “Firearm’ means any pistol, revolver, sawed-off shotgun or
other firearm of a size which may be concealed upon the person.

4. “Switchblade knife” means any knife which has a blade
which opens automatically by hand pressure applied to a button,
spring or other device in the handle of the knife. :
5 “Gravity knife” means any knife which has a blade which
is released from the handle or sheath thereof by the force of
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TEXT OF NEW YORK REVISED PENAL LAW (CONT'D.)

gravity or the application of centrifugal force which, when re-
leased, is locked in place by means of a button, spring, lever or
other device.

6. “Dispose of” means to dispose of, give, give away, lease,
loan, keep for sale, offer, offer for sale, sell, transfer and otherwise
dispose of.

7. “Deface” means to remove, deface, cover, alter or destroy
the manufacturer’s serial number or any other distinguishing
number or identification mark.

8. “Gunsmith” means any person, firm, partnership, corpora-
tion or company who engages in the business of repairing, alter-
ing ! assembling, cleaning, polishing, engraving or trueing, or who
performs any mechanical operation on, any pistol or revolver.
Gunsmith shall not include a wholesale dealer.

9. “Dealer in firearms” means any person, firm, partnership,
corporation or company who engages in the business of purchas-
ing, selling, keeping for sale, loaning, leasing, or in any manner
disposing of, any pistol or revolver. Desler in firzarms shall not
include a wholesale dealer.

10. “Licensing officer” means in the city of New York the
police commissioner of that city; in the county of Nassau the
commissioner of police of that county; in the county of Suffolk
a county judge of that county; and elsewhere in the state a judge
or justice of a court of record having his office in the county of
issuance. :

11. “Rifle” means a weapon designed or redesigned, made or
remade, and intended to be fired from the shoulder and designed :
or redesigned and made or remade to use the energy of the explo- '
sive in a fixed metallic cartridge to fire only a single projectile
through a rifled bore for each single pull of the trigger.

12. “Shotgun” means a weapon designed or redesigned, made :
or remade, and intended to be fired from the shoulder and de- °
signed or redesigned and made or remade to use the energy of the
explosive in a fixed shotgun shell to fire through a smooth bore
either a number of ball shot or a single projectile for each single
pull of the trigger. L.1965, c. 1030; amended L.1967, c. 791, .
§ 46, eff. Sept. 1, 1967. :

1 So in original. A comma probably should follow “altering™

# #o#H
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TEXT OF MICHIGAN REVISED CRIMINAT, CODE

[Definitions]

Sec. 5701. The following definitions apply in this chapter:

(a) “Blackjack” includes any blackjack, slung- shot, billy, sand
club, sand bag or bludgeon. '

(b) “Deface” means to remove, deface, cover, alter or destroy the
manufacturer’s serial number or any other distinguishing number or
identification mark.

(c) “Dispose of” means to dispose of, give, give away, lease, loan
$

keep for sale, offer, offer for sale, sell, transfer or otherwise dls-

pose of.

(d) “Firearm silencer” means any instrument, attachment, weapon
or appliance for causing the firing of any gun, revolver, pistol or other
firearm to be silent, or intended to lessen or muffle the noise of the
firing of any such weapon.

(e) “Gas gun” means any gas ejecting device, weapon, cartridge,
container or contrivance designed or equipped for ejecting any gas
that will cause death, serious physical injury or physical m3ury, or .
will temporarily incapacitate.

(f) “Gravity knife’”’ means any knife that has a blade released from
the handle or sheath thereof by the force of gravity or the application
of centrifugal force, that when released is locked in place by means
of a button, spring, lever or other device.

(g) “Machine gun” means any firearm, whatever its size and usual
designation, that shoots automatically more than 1 shot, without
manual reloading, by a single function of the trigger.

(h) “Pistol” is defined as in ‘section 1 of Act No. 372 of the Public
Acts of 1927, as amended, being section 28.421 of the Compiled Laws
of 1948.

(i) “Seller” is defined as in section 1 of Act No. 372 of the Public

. Acts of 1927, as amended, being section 28.421 of the Compiled Laws -

of 1948.

(j) “Switchblade knife” means any knife the blade of which opens
automatically by hand pressure applied to a button, spring or other

~ device in its handle.

(k) “Unlawfully” means in violation of Act No. 372 of the Public
Acts of 1927, as amended, being scctions 28.421 and following of the
Compiled Laws of 1948, or except as authorized by any other Michi-
gan regulatory statute or federal law. The burden of injecting the
issue that he has acted in compliance with law is on the defendant,
but this does not shift the burden of proof.

# #HFH
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Section 2. Issuance of license to carry a % Existing
' Law
concealed firearm. (1) Upon satisfactory proof % ORS

that the applicant is of good moral character and ( 166,290

that good cause exists for its issuance, the Department of State
Police has authority to issue a license to carry a concealed fire-’
arm for a period not to exceed one year from date of issue., Pay-
ment of a §3% fee must accompany the application and any subsequent
renewal, to be turned over to the State Treasurer to be credited
to the General Fund.

(2) All applications for licenses shall be filed in writing,
signed by the applicant, and shall include the name, occupation,
residence and business address of the applicant; his fingerprints,
age, height, weight, color of eyes and hair, and reason for desir-
ing the license.

(3) Any license issued shall include all the information re—
quired by subsection (2) of this section, and a description of the
weapon authorized to be carried, giving name of manufacturer,
serial number and caliber.

(4) When a license is issued a record of the application and

a duplicate of the license shall be maintained by the Department of

State Police. The applications and licenses shall be uniform through-

out the state, upon forms to be prescribed by the Attorney General.
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COMMENTARY - ISSUANCE Of LICENSE TO CARRY
A CONCEALED FIREARM

A, Summarx

It is necessary to include in this Article certain
regulatory provisions affccting the licensing and sale of
firecerms. ©Similar statutes are presently found in the
Orcgon criminal code. To exclude them in revising the sub-
stantive firearms offenses would leave essential aspects of
firearms control in limbo.

Section 2 sets out the procedure for the application for,
and issuance of, licenses to carry a concealed firearm. In
brief outline, those requirements may be summarized as follows:

(1) An application filed@ with the Department of
State Police.

(2) Such application containing specific background
information, and accompanied by a $3% fee.

(3) A finding by the State Police that the applicant
is of good moral character and that good cause exists for
issuance of the licensec.

(#) The term of any license issued may not exceed
one year, after which it may be renewed upon application.

(5) The Department of State Police shall maintain
records of all applications filed and licenses issued
on forms to be prescribed by the Attorney General.

B, Derivation

The form of the section is taken from ORS 166.290.

C. Relationship to Existing Law

The proposed section is patterned after ORS 166.290, with
one substantial revision. The present statute vests authority
in issue such licenses %o the county sheriff, board of police
commissioners, chief of police, city marshal, town marshal or
other head of the police department of any city, county, town
or other municipal corporation of this state. The proposed
section would limit the authority to issue licenses to carry
concealed weapons to the Department of State Police.
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The issuance of a permit to carry a concealed weapon
confers upon the licensee the right to carry the weapon in
any county of the state. 25 Op Atty Gen 172 (1950-52) states:

"There is nothing in the foregoing statute
which purports to limit the license to carry
concealed weapons to the area of the granting
authority. On the contrary, the fact that the
license may be issued to any 'person' who
possesses the required qualifications and that
'such applications and licenses shall be uni-
form throughout the state,' seems to indicate
that a license issued by the sheriff of one
county is effective in any place in the state
until it has expired."

The provisions of ORS 166.290 were enacted in 1925,
During that period some legitimacy could be advanced for the
argument that local authorities were best qualified to Jjudge
a person's fitness to carry a concealed weapon. Increased
soclial mobility since that time has cast serious doubt on
that assumption. The demands ofl effective law enforcement
require that two criteria be consistently applied in the
issuance of licenses to carry a concealed firearm: (1) a
close screening of the applicant's qualifications to carry a
concealed weapon, and (2 issuance of a license only where
an urgent need is clearly shown.

Since a license authorizes the licensee to carry a con-
cealed weapon anywhere in the state, the issuing authority
should have statewide jurisdiction. It is submitted that
only the Department of State Police has the investigative,
administrative and enforcement resources necessary to effec-
tively implement this licensing program.
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OREGON REVISED STATUTES

166.290 Issunmee of Eceemse to camy

‘concealed weapons. (1) The sheriff of a

county, and the board of police commission-
ers, chief of police, city marshal, town
marshial or other head of the police depart-
ment of any city, county, town, or other
municipal corporation of this state, upon
proof before said person or board, that the
person applying therefor iz of good moral
character, and that good cause exists for the
issuance thereof, have authority to issue to :
such person @ license to carry concealed a
pistol, revolver or other firearm for a period
of one year from the date of the license,
upon payment of a fee of 50 cents, and a -
like fee upon any renewal thereof. The fees
shall be turned over lo the treasurer of such
city, county, town or other municipal cor-
poration and credited to the general fund
thereof.

(2) Al applications for licenses shall be
filed in writing, signed by the applicant, and
shall state the name, occupation, residence
and business address of the applicant; his
age, height, weight, color of eyes and hair,
and reason for desiring a license to carry .
the weapon. Any license issued upon the ap-
plication shall set forth the foregoing data
and shall, in addition, contain a description
of the weapon authorized to be carried, giv-
ing the name of the manufacturer, the serial

number and the caliber thereof. When such

licenses are issued by a sheriff a record -
thereof shall be kept in the office of the
county clerk; when issued by police author-
ity such record shail bz maintained in the
office of the authority by whom izsued. The .
applicationis and licenses ghall be uniform
throughout the state, upon foirms to he pre- .

" scribed by the Attoriey Genersl.

#O#HFH
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Section 3. Licensing provisions to sell E Existing
Law
firearms at retail; limitation and conditions. g ORS
(1) Licensing authorities of any municipality g 166.430

within this state may grant licenses in form prescribed by the
Attorney General, effective for not more than one year from date
of issue, permitting the licensee to sell firearms at retail with-
in the municipality, subject to the following conditions:

(a) The business shall be carried on only in the building
designated in the license.

(b) The license or a certified copy of the original shall
be prominently displayed on the premises.

(c) No firearm shall be delivered on the day of the purchase
application, unless the purchaser either is personally known to the
seller or presents clear evidence of his identity.

(d) No firearm or imitation thereof, or placecard advertising
the sale or transfer of a firearm, shall be prominently displayed
on the premises.

(e) When delivered to a buyer, a firearm shall be unloaded
and securely wrapped.

(£f) A register of sales and transfers shall be maintained
in compliance with the provisions of section 4 of this Article.

(2) Breach of any of the conditions enumerated in subsection 

(1) shall subject the license to forfeiture.
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COMMENTARY - LICENSING PRCOVISIONS TO SELL
FTREARMS AT RETAIL: LIMITATION AND CONDITIONS

Section % represents a restatement of ORS 166,430 and
certain provisions found in ORS 166.470. The penalty pro-
vided for violation of any of the requirements is forfeiture
of the retail seller's license. Section 10 provides a criminal
penalty for the illegal sale of firearms, or the use of a
fictitious name or address by a purchaser of a firearm.

The only denarture from existing law is the addition
of paragraph (f) to subsection (1), which in effect makes an
1mpronerly maintained fircarms trans?er register ground for
forfeiture of the dealer's retail sales license.
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OREGON REVISED STATUTES

166.450 Licenses to sell at refnil. Li-
censing authorities of any city, county, town
or other mu*zicipdlii"‘f within this state may
grant licenses in formn prescribved by ithe At-
torney General, effective for not more than
one year from date of igsue, pervaitiing the
licensee to secll at retail within the murici-
pality, pistols, revolvers aid other firearms
capable of being concealed upon the person,
subject to the following conditions, for.
breach of any of which tlm hceme iz subject
to forfeiture:

(1) The business shall be ea rmed on only
in the building designated in the license.

(2) The license or a copy thereof, certi-
fied by the issuing authority, shall be dis-
played on the premises where it can easily
be read.

(8) No pistol or revolver ghall be deliv-
ered on the day of the application for the
purchase, or unlegs the purchaser either is
personally known to the seller or presents
clear evidence of his identity.

(4) No pistol or revolver, or imifation
thereof, or placard advertising the =ale or
other transfer thereof, shall be displayed in
any part of the preraizes where it can readily
be. seen. .

(5) When a pistol or revolver is deliv-
ered it shall be unlosded and securely
wrapped.

lé‘fwﬁﬂ Yimitntions and conditicosz for
srdos of concenlolds fiveurms., No psraon
ghall a=ll, deliver or otnarwise travsfer any
pistol, revolver or other firearm capabis of
being concealed upon the pergon to any per-
gon whon he has cause to helieve to be with-
in any of fhe clasaex uro\ubumi by ORS
166.270 £romn owning or possessing such firs-
armg, ner fo say minor under the age of 18
yesrs. Such firearm shall mot be delivered
to the purchaser on the day of the applica-
tion for its purchases, and when delivered it
shall be securely wravped and unloaded.
When neither party to the transaction holds
a dealers’ lcer: ze, the vendor shall not sell or
otherwise travsfer zmy smh firearm to any
other person within thiz astate who iz not
personally kuown to the vendor. Violation.
of this s ectlon iz & misdameanor,

# o#H
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Section 4, Iirearms transfer register;

‘ E Existing
form and content of register and by whom main- Law
tained., (1) Except as provided in subsection g ORS

( 166,420

(&) of this section, every person in the business
of selling, leasing or otherwisc transferring firearms, whether

he is a retail dealer, pawnbroker or otherwise, shall maintain a
register in which shall be entered the time, date and place of
sale, the make, model, manufacturer's number and caliber or other
marks of identification on the firearm. The register shall be
prepared by and obtained from the State Printer in the form pro-
vided in subsection (5) of this section, and shall be furnished

by the State Printer to the dealer on application at a cost of

$5 per 100 leaves, in duplicate.

(2) The purchaser of any firearm shall be required by the
dealer to sign his name and affix his address to the register in
duplicate. The salesman shall affix his signature in duplicate as
a witness to the signature of the purchaser.

(3) The duplicate sheet of the register shall, on the even-
ing of the day of sale, be placed in the mail, postage prepaid,
and properly addressed to the Department of State Police, Salem,
Oregon.

(4) This section does not apply to wholesale dealers in their
business transactions with retail dealers, nor to the regular or
ordinary transportation by wholesale or retail dealers of unloaded

firearms as merchandise.
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(%) 'The register provided for in this section shall be

the following form:

Serleq 'No
Sheet No

ORIGINAL
(DEALERS' RECORD OF sALE oF FIREA BM

State of Orezon
‘Notice to Deslers: This erlzinal is for your files.
If spoiled in making cut, do nol destroy. Keep in
bookg. Fill out in dup‘xc'xm
Carbon dquplicate must Le meiled on the evm.ing

Bf th da o% g%a%é ﬁolggg 9 ore
to comp y is punishab e as a 1s—

demeanor or b forfeiture of
se 1 er S reta%1 flrearm% 118
or

e .
g6 1ndei1b% pen §per fdate.

S01A DY .omrmmememremererecmsemas s Sal ETETL . oeeesrreeeseessrenen
City, town or township ............
Description of arm (state whelher revolver or

3311 70) ) SRS
MaKer.......ccemee- ... Number........... Caliber............
Nam: of pur-.ma ..... LAge .yeors

Permanent sddress (stale nome of cfb Yy, town or
township, street and number of Gwalling) e eveenecreonns

Height........ feet........ inches. Oceupation....ciinncenns
. I <1 O, Hair...

It ttave!m", or in locality temporarily, biVb Toeal
P o) o D SRR SR

Signature of purchaser........ eeteeseesmeeaseeemeeanssaeereantes
(Signing a .ictitious name or eddress Is & mis-
demeanor. To be vigaed in duplicate.)
WitNess ccceeaceecneceinnesenraeannens ..Salesman.
(To bz signed in du: whcm:)
Series NO.oowmemumrcceneas
Sheet WOwiwommerirmneenes

DUPLICATE
(DEALERS’ RECORD OF sALE OF FIREARI

State of Qregon

Notice to Dealers: This camon duplicate must
be mailed on the evening of the day ¢f gale as set
forth in the originsl of this register page. Violation
of thiz law s 2 ‘misdemeanor.
S01d DY et SFR 1375 1 0 SR — .
City, town or township ..........
Description of arm (state whether revolver or
pistol) ...
Maler......
Name of p z
Permanent v(.dress (atate name of cxty. town or
township, strect and nurnkny of dwalling) vereerciennees

Hoiont | eat. . ©

$f Geaveling, oF
&d3ress ..o
Signnture Of PUTCHESOT omm o
(Signing a fictitiong narae or oddress is a mis-
demeanor. To be signed in duplicate.)
W EETLESS. convemncmeresumsasnsomssimesiaspeenas s messms e nass Salesman.
(To be signed in duplicate.)

in
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COMMENTARY -~ I"TREARMS TRANSFILR REGISTER;
PORIT AND CONTENT OI' REGISTER AND 13Y WHOM MAINTAINED

A, Summar

Section 4 restates in substance the provisions of

ORS 166.420., Certain minor changes have been made to con-
form to the other firearms provisions; the Department of
oState Police has been designated as the records depository
for copies of registers, the cost of the register forms to
be supplied by the State Irinter has been raised from $3 per
hundred to $5, and the penalty provisions have been incorpo-
rated into the sections defining the substantive offenses.
Slight alteration in the register form has been proposed,
including reference to the Department of State Police and
removal of the question relating to race of the applicant.

The issue of firearms registration has been the most
controversial aspect of the continuing debate on gun control.
House Bill 1546 was introduced during the 1969 Legislative
Assembly. It would have recqguired all owners of firearms,
including rifles, to obtain a permit from the State Police
to own, possess, sell or transfer a firearm. The bill was
tabled in the House Fish andéd Game Committee.

IMrearms registration legislation proposed by the present
draft is limited to handguns, and is applicable only when the
fireaerm is transferred by a licensed dealer or when an appli-
cant desires to carry a concealed firearm.
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OREGON REVISED STATUTES

166.470 MNegister of transfers of con-
ceeled weapons; forin and content of register
and by whom to be maintained. (1) Exzcept
28 provided in suhsection (5) of thiy scction
every person in the business of selling, leas-
ing or ctherwise transferring a pistol, re-
volver or other firearm, of a size capable of
being concealed upon the person, whether he
is a retail dealer, pawnbroker or otherwise,
shall keep a register in which shall he en-
tered the time, date and place of sale, the
name of the salesman making the sale, the
make, model, manufacturer’s number, caliber
or other marks of identification on the pistol,
revolver or othier firearm. The register shall
be prepared by and obtained from the State
Printer in the form provided in subsection
(6) of this section, and shall be furnished by
the State Printer to the dealer on application
at a cost of §3 per 100 leaves, in duplicate.

(2) The purchaser of any firearm cap- -

able of being concealed upon the person shall
sign, and the dealer shall require him to
sign, his name and affix his address to the
register in duplicate and the salesman shall
affix his signature in duplicate as a witness
to the signature of the purchaser. Any per-
son signing a fictitious name or address is
guilty of a misdemeanor.

(3) The duplicate sheet of the register
shall, on the evening of the day of szle, be
placed in the mail, postage prepaid, and
properly addressed to the board of police
commissioners, chief of police, city marshal,
town marshal or other head of the police
department of the city, county, town or other
municipal corporation wherein the sale was
made. If the sale is made in a district where
there is no municipal police department, the
duplicate sheet shall be mailed to the county
clerk of the county wherein the sale is made.

(4) Violation of this section by any per-
son engaged in the business of selling, leas-
ing or otherwise transferring such firearm
is & migsdemeanor.

(5) This section does not apply to whole-
sale dealers in their business intercourse with
retail dealers, nor to wholesale or retail
dealers in the regular or ordinary transpor-
tation of unloaded firearms as merchandise
by mail, express or other mode of shipment,
to points outside of the city, county, town

" Witness

or municipal corporation wherecin they are
situated. ‘ _

(6) The register provided for in-this sec-
tion shall be substantially in the following
form:

Series NO...cooeecvvereeene .

ORIGINAL
(DEALXRS' RECORD OF SALE OF REVOLVER
OR PISTOL)
State of Orezon
Notice to Dealers: This origiral i3 for your files.

If spoiled in making out, do not destroy. Keep in '

books. Fill out in duplicate.

Carbon duplicate must be mailed on the evening
of the day of sale, to head of police commissioners,
chief of police, city marshal, town marsghal or other
head of the police department of the municipal cor-
porations wherein the sule is made, or to the county
clerk of your county if the ssle i3 made in & dis-
trict where there is no municipal police department.
Violation of this law is a misdemeanor. Use carbon
paper for duplicate. Use indelible pencil.

Sold by .
City, town or townsghip

Description of arm (state whether revolver or

pistol)

MRKET. oo oeoveememnesenesesnnnns Number............ Caliber............ o

Narae of purchaser, Age.........years
Permancnt address (state name of city, town or
township, street and number of AwWelling) ... eeeecrecnene

Helght........ feet........ friches. Occupation

Color Skin Eves Heir..

If traveling, or in locality temporarily, give local -

address .. :

Signature of purchaser. :
~ (Signing a fictitious name or address is & rmis-
demeanor. To be signed in duplicate.)

Salesman.

(To be signed in duplicate.)

SaleSMAN....co e eeeeemeeaces :

Series NO...cooomeceneeaees

Sheet NO.ooooveirveinnann

DUPLICATE

(DEALERS’ RECORD OF SALE OF REVOLVER
OR PISTOL)
State of Oregon
Notice to Dealers: This carbon duplicate must

be malled on the evening of the day of sale as set
forth in the original of this register page. Violation
of this law is a misdemeanor. L
Sold by Salesmarn
City, town or township
Description of arm (state whether revolver or
pistol)
MaKer..coceaereereranaaaaeas Number............ Caliber............
Name of purchaser. Aze years
Permanent address (state name of city, town or
township, street and number of AWelling) ceccneceeerenennene

" Height........ fect........ inches. Occupation

Color Skin Eyes Halr.

If traveling, or in locality temporarily, give local

address

Signature of purchaser

(Signing a fictitious name or address is a misg-

demeanoz. To be signed in duplicate.) .
Witness .Salesman.

(To be signed in duplicate.)

T4 4 4
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Section 5. Possession of a deadly weapon

g Existing
in the second degree. (1) A person commits the é Law
crime of possession of a deadly weapon in the ( ORS

: 166,220

second degree if: g 166.240
{ 166.250

(a) He knowingly possesses a blackjack, { 166.270
166.275

switchblade knife, gravity knife or metallic 166,300
166.3%10

knuckles; or ( 166.410

(b) Having recklessly or negligently killed or injured
another with a rifle, shotgun or firearm, he at any time there-
after owns or has in his possession a rifle, shotgun or firearm
of any kind or description.

(2) Paragraph (b) of subsection (1) does not deprive the
people of this state of the right to bear arms in défense of them-

selves or the state.

Section 6. Possession of a deadly weapon in the first degree,
A person commits the crime of possession of a deadly weapon in the
first degree if:

(1) He knowingly possesses a machine gun or sawed-off shot-
gun; or

(2) Having been convicted of a felony under a state or

federal law he owns or has in his possession any firearm.
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pection 7. Carrying a concealed wespon in the second degree.

A person commits the crime of carrying a concealed weapon in the
second degree i1f he knowingly carries a knife concealed on or

about his person.

Section 8. Carrying a concealed weapcon in the first degree.

A person commits the crime of carrying a concealed weapon in the
first degree if he knowingly and unlawfully carries a firearm
concealed on or about his person or concealed in a vehicle that

he is driving or occupying.

COMMENTARY
POSSESSION OF A DEADLY WEAPON IN THE SECOND DEGREE
POSSESSION OF A DEADLY WEAPON IN THE FIRST DEGREE
CARRYING A CONCEALED WEAPON IN THE SECOND DEGREE
CARRYING A CONCEALED WEAPON IN THE FIRST DEGREE

A, Summagy;

To achieve a clear perspective of the extent to which
the states may exercise their police power in firearms
legislation, it is necessary to examine the constitutionally
srounded federal power in the same area.

The tenth amendment to the United States Constitution
states:

Powers reserved to states or people. The powers
not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the
States respectively, or to the people.

U. S. v. Butler, 297 US 1, 63 (1936),holds:

"All powers not expressly granted to the federal
government by the Constitution or reasonably to be
implied from those expressly conferred, are reserved
to the states."
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Northwestern Fertilizer Co. v. Hyde Park, 97 US 659,
667 (1878):

"The police power is generally acknowledged to
have been reserved to the states."

Hannibal and St. Joseph R. R. v. Husen, 95 US 465
471 (T878), and Munn v, T1linois, OF US 113, 125 (18773, held:

"Police power includes making regulations to
promote domestic order, morals, health, and safety
and this same power justifies the exclusion of
property dangerous to the property of citizens of
the state, and extends to the manner in which each
citizen shall use his own property.”

Firearms control clearly falls under the exercise of
police power and unless its regulation may be achieved in
areas over which the federal government exercises control by
virtue of express or implied authority cf the Constitution,
it cannot maintain control of the subject matter.

The gsecond amendment to the United States Constitution
states:

Right to bear arms. A well regulated Militia,
being necessary to the security of a free State, the

right of the people to keep and bear Arms, shall not
be infringed.

The second amendment has been widely discussed and the
doctrine is now fairly settled. Although it provides a basis
for the slogan "constitutional right to bear arms" and some
minor court decisions appear to grant an individual right to
so bear arms (See U.S. v. Miller, 26 F Supp 1002 (WD Ark 1939)),
the overwhelming weight of authority is contrary:

"The Second Amendment in the Federal Constitution
does not apply to state governments but is only control-
ling upon the federal government." Miller v. Texas,

153 US 525, 538 (1894).

"It is further held that the second amendment
restriction applies only to the right of the state
to maintain a militia and not to the individual's
right to bear arms." U.S. v. Miller, 307 US 174,
178 (1929).
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T'he commerce Clause of tnoe Unites States Constitution,
art. I, §8, states:

The Congress shall have the Power to regulate
Commerce with foreign Nations and among the several
stateSyeees

U.3. v. Darby, 312 US 100, 114 (1941), construed this
granted power:

"Congress may exclude from interstate commerce
articles whose use in the states for which they are
destined, may be injurious to the public health,
morals or welfare even though the state does not
regulate their use, and such regulation is not a for-
bidden invasion of state power because its motive or
consequence restricts thc article's use within the
states of distribution.”

By recourse to the full fecderal power granted under
the commerce clause, as construed by the U.S5. Supreme Court,
the federal government could effectively preempt the entire
field of firearm legislation. They have not seen fit to do
so. Section 23% of the Civil Obedience Act, 18 USCA (Supp 1968),
expressly provides that the Act 1s not intended to preempt the
field. This provision is in accord with similar provisions
in other 1968 federal legislation. (See Omnibus Crime Control
and Safe Street Act, 1 US Code Cong and Ad News 283, 027 (1968),
and Gun Control Act, 927 (1968)). These provisions are in
furtherance of the purpose of federal gun control laws, i.e.,
to aid local and state law enforcement agencies.

Federal restrictions on persons who may receive firearms
or ammunition interstate or by foreign commerce are found in
the Gun Control Act and the Omnibus Crime Control and Safe
Streets Act, which, in effect, provide overlapping coverage
in some areas:

Gun Control Act, 922 (d), (g), (h) (1968), prohibits
receipt of any firearm by:

(1) Persons under indictment or convicted of a felony.
(2) Fugitives from justice.
(3) Drug addicts.

(4) Mental defectives.
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Title VII of the Omnibus Crime Control Act (Unlawful
Possession or Receipt of Firearms), L1 Us Code Cong & Ad News

28% (1968), declares:

"Felons, veterans discharged under dishonor-
nble conditions, mental incompetents, aliens who
arc illegally in the country, and former citizens
who have renounced their citizenship...are declared
unfit to receive, transport or possess any firearm."

. There are a number of other federal statutes directed
at firearm control:

Gangster-type weapons: Int Rev Code of 1954, sec 5801
et seq, 68 A Stat /22. -

Handguns sent through the mails: 18 USC 1715 (1964).

Use and possession of firearms on commercial aircraft:
49 UsC 1472 (1) (1964).

Confiscation of firearms from convicted felons: 18 USC
2611 (1964 ), ;

Possession and discharge of firearms on Capitol Grounds:
40 USCA 19% () (Supp 1968).

Deportation of aliens: 3 US

Q

1251 (a) (14) (1964).

ircarms and destructive

Sale and distribution oif re
921 et seq (oupp L068).

higs
devices: 18 UoCA 2351, 232, 255;

Pertinent sections in the Cregon Constitution are:

Oregon Constitution, article I, section 27:
Right to bear arms; military subordinate to

civil power. Thc people shall have the right to

hear arms lfor the dcfence (sic) of themselves,

and the State, but the Military shall be kept in
sbrict subordination to the civil power [.]
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Oregon Constitution, article I, section 31: f

-~ ¢ e e e e — Lo - —— e L
Rights of aliens, 1nm_gratlon bo Stube.
White foreigners who are, or maey hereafter be-
come residents of this State shall enjoy the
same rights in respect to the possession,
enjoyment, and descent of property as native
born citizens. And the Legislative Assembly
shall have power to restrain, and regulate
the immigration to this State of persons not
qualified to become Citizens of the United
States.

Section 31, above, was held v1olat1vé of due process 1nb
Namba v. McCourt and Neuner, 185 Or 579, 204 P24 509 (1949),
wherein the court stated at p. 612:

"A class of persons nay bhe s1ng;ed out and special
burdens may be placed upon it, provided the class mani-
fests characteristics which to a real and substantial
cxtent distinguish it from all other poruons and justify
the imposition of the burden. But color, as well as
race and creed, 1s an unacceptable distinguishing
characteristic. Iikewise, i1f the purpose of this law
is to render Cregon inhospitable to ineligible aliens,
and thereby induce them to avoid uo,1TruaY v, Raich,
239 US 3%, 60 L Ed 131, %6 S Ct 7], demands that we
reject ?hat as a legitimate purpose for state legis-
lation.' ‘

80 Harv L Rev 1328 (1967) discusses thLS issue in an
article Titled "Firearms: Problems of Control," at p. 1338:

" e..0ther states, in provisions even more
difficult to Jjustify, prohibit aliens from owning
handguns. Hawaii; Mass.; Mich. These
provisions may stem from a desire to restrict
transients; this, though, could be better accomplished
through residence requirements. Or, they may result
from a residue of war-time fear of saboteurs, cf
1940 Handbook of the National Conference of Commis«
sioners on Uniform State Law 334, or from an attempt
to regulate alien gangster elements." (Footnotes omitted.)

In 12 Marq L Rev 138, 142 (1928) an article titled
"The Right to Keep and Bear Arms" discusses state constitutional
limitations on an alien's right to own and possess firearms:

"Although it is commonly said that the right to
keep and bear zrms is not created by constitutions but
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that only its infringenent is forblddon
eighteen constltutlono appear to be broad
encugh to create such a rlghf cven if it
were heretofore non-existent. (Citing
Oregon and Michigan as two of the 18 states).

Michigan Constitution, article IIL. §5, reads:

"Every perscn has a right to bear arms for
the defense of himsel® and the state."

In People v, Zerillo, 2192 Mich 635, 189 NW 927 (1922),
the court held that aliens as well as citizens had a right,
under the Michigan Constitution, to possess firearms, whether
a revolver, rlfle or shotgun, for the defense of themselves
and their propo”tv

In view of these authorities, the nresent statute DTO-
hibiting aliens from owning or possessing a firearm has not
been continued. There would appear to be no distinguishing
characteristics of this class affording a rational basis for
neking such a distinction.

Despite an abundance of statutory provisions in the
firearms area, judicial scrutiny has been centered on
ORS 166.230 through 166.270., Thesc statutes relate to the
possession and concealment of certain weapons. Sections 5
through 8 attempt to restatc that coverage with increased
clarity and conciseness. A degree structure has been vro-
posed consistent with the inhcrent dangerousness of the

particular type of weapon proscribed.

Section 5 encompasses a class of strictly prohibited
weapons, as well as a class of persons whose prior conduct
with weapons justifies limiting their future ownershlp or

possession.

Subsection (1) (a) makes it a crime to knowingly possess-
certain types of deadly weapons, including those defined under
"blackjack" in section 1. These are primarily aggressive,
harm-producing articles. The section does not prohibit their
ownershlp, but denies a person the right to possess or
"carry" such a weapon.
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Subsection (1) (b) of secction © makes it a crime for a
person who has k¥illed or injurcd another throush the reckless
or nerligent use of a rifle, shotgun or firearm to own or
nossess such a weapon. Soclety 1s entitled to protection
from persons whose past conduct with firecarms has evidenced
a wanton disregard for the safety of others.

Section 6 makes criminal the lmowing poscession of a
machine gun or sawed-off shotgun, and prohibits persons con-
victed of a felony from owning or possessing a firearn.

Section 7 penalizes carrying a concealed knife. "Knife"
is defined in section 1 to mean any instrument with a blade
over three and one-half inches in length capable of inflicting
cutting, stabbing or tearing wounds.

Section 8 prohibits carrying a concealed firearm. "Fire=
arm" ig defined in section 1 to include any pistol, revolver
or other handgun capable of being concealed upon the person.
Coverage extends to a vehicle which the actor is driving or
occupylng.

Sce section 12 of this Article, which enumerates certain
classes of persons exempted from coverage of sections 5
through &.

B. Derivation

Section 5 (a) Michigen Revised Criminal Code section 5705.

(b) - ORS 166.300.
Scection 6 (a) - Michigan Revised Criminal Code section 5705.
(b) - ORS 166.270.

Section 7 - Michigan Revised Criminal Code sections 5715
and 57106.

Section 8 - Michigan Revised Criminal Code section 5715..

C. Relationship to Existing Law

ORS 166,240 and 166.250 proscribe the carrying of conceal—~
ed weapons. <The pertinent provisions of the statutes read:

ORS 166.240. Carrying of concealed weapons.

"(1) Any person who carries concealed
about his person in any manner, any revolver,
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pistol, or other firearm, any knife...or

any dirk, dagger, slung shot, metal knuckles,
or any instrument by the use of which injury
could be inflicted upon the person or property
of any other person, shall be punished...by a
fine of not less than $10 nor more than $200,
or by imprisonment...not less than five days
nor more than 100 days, or both."

ORS 166.250. Unlawful possession of weapons.

"(1)...any person who possesses or has in
his possession any machine gun, or carries con-
cealed upon his person or within any vehicle which
is under his control or direction any pistol,
revolver or other firearm capable of being concealed
upon the person, without having a license to carry
such firearm...is guilty of a misdemeanor, unless he
has been convicted previously of any felony or of any
crime made punishable by this section...in which case
he is guilty of a felony." '

The Oregon Supreme Court has never discussed ORS 166.240
but has referred to ORS 166.250 when treating criminal posses-
sion of concealed weapons. .

Although the courts have formulated many statements re-
garding legislative objectives sought in enacting concealed
weapon statutes, a common thread runs throughout many of them:

The legislative intent to protect the public by preventing an
individual from having available a weapon of which the public
was unaware, and which might be used by that individual in a
fit of passion; and the legislative intent to protect the -
individual by withholding the means whereby he might commit
an act of violence in a situation where his emotions were

suddenly aroused.

At common law the offense of carrying concealed weapons
involved riding or going about, and not merely holding or
possessing a weapon. This is no longer true under the statutes,
for it is almost universally agreed that locomotion is not
needed in order for the weapon to be "carried" within the
meaning of the statute. Xor the purposes of the statute, the
word "carrying" is equivalent to the word "bears." 4% ALR24

492, 499.

"Concealment upon or about" the person is an essential
element of the offense under either ORS 166,240 or 166.250.
The quesbtion "whether or not it is unlawful for a person who .
has not secured a permit to carry a concealed weapon, as
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provided by law, to carry a nistol or rcvolver capable of
heing concealed upon the person in a venicle when the weapon
is nol concealed therein, but is placed on the seat or is
carried on the steering wheel in plain sight, and in view of
anyone who may look into the vehicle" was considered in

19 Op Attty Gen 742 (1938-40). The Attorney General relied
upon Pcople v. Frost, 12° Cal App 794, 12 P2d 1096, wherein
the (Gilifornia court passed upon the sane question raised
under a statute similar to Oregon's. The California court
held:

n,,..0n view of the whole act we find the con-
clusion clear and inescapable that it docs not pro-
hibit the carrying of a firearm in a vehicle unless
it be concealed....” '

Assuming the same construction would be applied to our
statute by the Oregon court it can be said that it is not un-
lawful to carry, without a permit, a pistol or revolver in a
vehicle when such weapon is not concealed therein.

Whether or not a weapon is "concealed" depends largely
upon the facts and circumstances surrounding the possession.
The annotation at 4% ALR2d4 492 states several generallzations
derived from relevant fact patuerns: '

First, "A defendant who wears a deadly weapon
underneath his coat is generally held to have violated
the concealed weapons statute." Id. at 529.

Second, "If the weapon is covered by the shirt,
overalls, blouse, or other similar article of cloth-
ing worn by the defendant, hec is usually held to have
contravened the statute."” Ibid.

Third, "Unless the statute requires that the
wecapon be carried fully cxposed to view, the cases
generally hold that a pistol stuck inside the vaist
band of the defendant, or worn in a holster attached
0 his belt, is not carried concealed within the mean-
ing of the statute, although the result may differ if
the weapon is also covered by the coat or shirt of the
defendant.”" Id. at 530.

Fourth, "It is almost universally agreed that hold-
ing a weapon in the hand does not constitute an offense
under the concealment statute." Id. at 532.

Fifth, "The majority of cascs support the statement
that the defendant's carrying of a weapon hidden in a
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bag, bundle, lunch basiket, traveling bag, or other
similar article which is held in the hand or placed
under the arm, is generally sufficient to constitute
a transgression of the statute." Id. at 534,

Finslly, "The cases genecrally hold an infringe-
ment of the statute where the weapon, having been
hidden by some portion of the defendant's anatomy,
is later revealed after the defendant has changed
his position." Id« at 576.

Firearms carried openly in belt holsters are not con-
cealed within the meaning of ORS 166.250. See ORS 166.250 (3).

The courts are split on whether or not the offense of
carrying a concealed wegpon requires a criminal intent. Three
positions have been taken:

(1) State v. Holbert, 416 SW2d 129 (1967), held that
evidence of intent to conceal the gun or to carry it congealed
is required. f

(2) People v. Weisman, 34 Misc2d 670, 229 NYS2d4 171
(1962), held that guilty knowledge or intent is not an
element of the crime of unlawful possession of firearms.

(%) People v. Foster,178 NE2d 402 (I11 1961), requires
a showing That the defendant intended to place the weapon _
where it was placed; but it is not necessary to show that the
defendant placed the weapon in a place specifically intending
to conceal it.

Subsection (2) of ORS 166.250 provides an exception to
the operation of the unlawful possession of weapons statute.
A citizen of the United States over 18, who is a resident of
Oregon or sojourning in this state may own, possess OT keep
within his residence or place of business a firearm without
complying with the requiremecnts of rermits or licenses for
such weapons. (See %1 ALR 1128, "Scope and effect of exception
in statute forbidding carrying of weapons, as to person on his
own premises.') -

Of the statutes dezling with the possession of firearms,
ORS 166.270 has received the most frequent judicial scrutiny.
The statute reads:

ORS 166.270 Aliens and convicts forbidden to
possess arms. Any unnaturalized foreignborn per-
son or any person who has been convicted of a felony
against the person or property of another or against
the Government of the United States or of this state,
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or of any political suhdivision of this state,
who owns, or has in his possession or under
his custody or control any pilstol, revolver,
cr other firearm capahle of being concedled
upon the person, or nechine gun, shall
punished....”

So far as ex-convicts are concernsed, the statute has
been held not to violate the equal probtecvion clause of the
Fourtcenth Amendment. State v. Robingon, 217 Or 612, 343
PPpa 2346 (1959), ilowever, as appnlied to ”annaturaleed foreign-
YOS

s

: ons,” the validity of the stetute in Tthe face of an
enual protection challenge has not been determined. The de-
fendant in State v. ?obin@on, supre abt 615, argued that "if
ORS 166,270 1s recognized as valid, it is possible to adjudge
cuilty an alien who possesses in his homeland a firearm but
who is completely unarmed during his visit in Oregon.” Bince
e defendant lacked standing to raisce the zrgument, the court
found i% unnecessary to decide the issuc.

Te constitutionality” of statutcs denying allens the
ricrhil, tn posscss firearms hags rccelved w1 ﬂd “ud icial Leac+1on.
Tn Peonle v. Zerillo, 212 Mich 635, 189 997 (1922),
resident alicn was conv10ue( ol D O“”“ooln” 2 revolver w1+hout
a permit. The defendent contended that his conviction violated
article II, section 5, of the state conutluutlon which pro-

vided:
'Every person has a right to bear arms for the
Aefense of rimsell and the state." (Zmphasis added).

lving on this constitutional provisicn, the court, in
roversing his conviction, said:

", ..while the lerislature has power, in the
mnst comprehensive manner, Lo regulate the carry-
ing and usc of firearms, thab hody has no power
to constitute it o crime for » pevrcon, linn or
cibtizen, to possecs » rovolver for the Tepitinabe

dafense of himself ond hWis property.” (Lm0h3;l°

added).
A& contrary result was reached in Zx parbe Rameriz, 193
Cal K37, 206 P o1 (19?&) 'The statute in question was

similar to Oregon's

", ..no unnaturalized foreign born person...shall
own or have in his possession or under his custody or
control any plouol, revolver or other f{irearm capable
of being concealed upon the PETSONeeas
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Holdine the stabtute volid, the court o

"Tn our c¢ninion tho terisletion constitutes
o nroner cxorcisc of iho solice power, and is
notl invalid under the DA Amendrent.  The surnose
o the ascl is to concevve the public wollare, to
wrevent any interflorence with the reans ol common
Actense in btimes of peacce or war, b0 insure the
hlic safeby by preventing the unlawful use of

firearns,”

~

I'cndozo, GO Cel iptr 5 (1057),
nor <nowledgo that the pessession
v elements of the offense of owner-

1 o concealed wcapoli.

[

.
1imitation cnly upon the powcr of the Congress and the
national government and not that of the state," State V.
Cartwricht, 24¢ Or 120, n15 eoa err (1966), the ultinate
ouecoiion of the constitutionality of a statubte denying aliens
the rignt to posscss armg in Grepon must be based on an inter-
protation of the Oregon Constitubtion. Article I, section 27,

et
) Fates:

Gince it is penerally asrecd thav "the Second Amendment

The people heve the right to bear arms for
the defense of themselves, and the State, but the
I9ilitary shall be ¥ept in strict subordination to
the civil power.

There are three elements comprising the offense defined
+ ORS 166.270: (1) An unnaturalized foreignborn person OT
o person who has been convicted of a Telony %?) who owns,
poésesses or has under his custody or control (%) a firearn
capable of being concealed upon the person or a machine gun.

‘ailure to set forth the previous conviction in the indict-
o »n fabal bar to a lawful conviction under ORS 166.270,

¢

mont

cince nrior conviction ie n meterial elemen' of the crime.

. loover, 719 Or 228G, 312, 247 pea 9 (1959). However,
T T docs not reauire thot thic facus constituting the con-
miaclon of the prior crime he astablished to the satisfaction
of the jury. The sole cucstion belore the jury is whetner or
not, the defendant wos proviously convicted of o felony. It
e o motter of law for the courdy o deternine whether the
crime committed constitutied a felony ceoinst the property of
anosher. State v. Anderson, 241 Or 18, 419 r2a 778 (1965).

U e
,;.’,,_1.;,( 7
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The gravamen of the crime is the possession of = weapon. -
T+ is of no consequence whether the weapon was loaded or un-
1loaded. State v. Cartwright, supra at 318. The central pur-
pose of the possession and control requirement of the statute
was Adiscussed in State v. Toover, supra at 311, where in re-
jecting the argument that the language was unconstutionally
vague the court said:

", ...for the purposes of disposing of this
assignment of error we need not probe the outer
1imits of 'possession', 'custody', or 'control'.
It is enough to say that in possessing and
controlling the weapon long enough to threaten
others with it and thereafter in keecping it
about him until overtaken by police the defendant
violated the statute at its most central point.”

In State ¥. Miller, 238 Or 411, 414, 395 P24 159 (19064),
the court was faced with the issue of whether the defendant
Lad such weapons "in his possession or under his custody or
control." Examining the evidence, the court held that it was
sufficient to establish possession. The court's discussion
follows:

"Knowledge by the driver of a car that there
are concealable weapons in the car, available for
the driver's use, is evidence of possession,
custody or control of such weapon. In Commonwealth
v. Whitman, 199 Pa Super 631, 186 A2d © \
Tt was held that a defendant passenger's knowledge
of the presence of the weapons in the car was
sufficient to convict such passenger of possession
of concealed weapons.

"We hold thet there is adequate circumstantial
evidence from which the court could find that Miller
had knowledge of the weapons, and thus was in
'Hossession...custody or control' of such weapons.

"The long time during which the defendant had
been prescnt in and operating the car, the obvious-
ness of the revolver which was sticking out from
under the front seat, and the presence of the
weapon in the glove compartment, are particularly
strong circumstantial evidence supporting the in-
ference of knowledge."

However, there may be innocent possession of a conceal-
able firearm by an ex-convict. State V. Cartwrizght, supra
at 1%6, hypothecated such a possible instance where an ex-—
convict faced with a sudden onslaught and immediate threat
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of great bodily harm or possible death seized a pistol within
his reach for the purpose of defending himself. In People v.
Ture, 217_NY32d 189, 13 A24 412 (1965), it was held tEat

an ex-convict who had found a weapon and was carrying 1t for

the purpose of delivering it to the police was not guilty of

e crime. '

Finally, the statubte does not prohibit the possession by
an ex—convict of any and nll firearms, but only a pistol,
rovolver, or other firearm capable of being concealed upon
the person, or a machine gun. Thus it is legal for such a
person to posscss a rifle or shotgun. State v. Cartwright,

supra at 136.

If the weapon is in such defective condition that it
could not be fired it is not a "firearm" within the meaning
0f the statute. However, a pistol in apparently good condi-
tion is presumptively operable for the purposes of prosecut-
ing an ex—convict for illegal possession of a concealable
firearm and the state need not prove that it was capable of
being fired. State v. Thomas, 244 Or 377, 419 P2d 837 (1966).-
If the weapon was in fact incapable of being fired it is a -
matter of affirmative defense. State v, Cartwright, supra
at 138, quoting with approval from (ouch V. Commonwealth, 255
SWad 478, 479.

Although the Oregon court has never defined the "requisite
intent" of the offense, Statec v. Johnson, 244 Or 60, 415 P2d
519 (1966), it seems clcar that knowledge of the possession
is a prerequisite. State v. Miller, supra. However, no
specific criminal intent 1s required. Feople V. Nieto,

55 Cal Rptr 546 (1966); People v. Vanderburg, 29 Cal Rptr

421 (1963); Stete v. Wheeler, 403 P2d 1015 (Kan 1965). In
fact, it is mot necessary to prove a general intent in the
prosccution's case in chief, but evidence of a legal ecxcuse
for such possession should be submitted to the jury. LFeople V.
Hermon, 180 NYS2d 939 (1959). Thus it would appear that a
ceneral intent to do the proscribed act plus knowledge of the
possession form the requisite intent with any matter tending
to establish a lepgal justification for the possession to be
raised as an affirmative defense.

ORS 166.2%0 provides an enhanced penalty for "Any per-
son who commits or attempts to commit any felony...while
armed with any pistol, revolver, machine gun or other fire-
arm capable of being concealcd upon the person, without
having a licence or permit to carry such firearm...." Two
recent cases discuss the manner in which the state must pro-
ceed under this statute. State v. Blacker, 234 Or 1321, 136,
250 Pod 789 (1963), held thal "the facts constituting the
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aepravetion of en alleged offense must be set forth in the
R Lo " () A
indicitmnent. Therefore, in order to take advantage ol the

cnhanced penalties provided for by ORS 166,230, it 1is
neeessary to allege in the indictment o information that the
deTendant was carrving a wenapon capable of concealment withe-
ont having a license or permit to do so. State v. Engeman,
25 Or 209, 420 12d 389 (196¢), held that The failure of

the state to introduce evidence showing the defendant diéd not
have a permit or license to carry the firearm "merely went

to the Jurisdiction of the trial court to fix the penalty."
e subject of enhanced penalty provisions is not treated in
this Arsicle, but will be covered in the proposed Sentencing
Article.

e only obther statute relating to firearms which has
received legal interpretation is ORS 166,300, Concerning this.
statute 22 Op Atty Gen 1%4, 135 (1944-4i6) states:

",..the legislature said, in effect, 1f any
person kill or injure another with fircarms in
sny manner described in this act, as an additional
penalty thercfore he shall be prohibited fron
arain bearing or carrving firvearms within the
state of Oregon for en unlimited period subsequent
to the commission of 'said crime', 1if proven
guilty thereoif in the manner provided by 1law.

v,..the only lawful authority by which he can
be relieved of this restraint is vested in the
governor of the state."

is a result of this statute "it is unlawful for any person
vho is guilty of carelessly oT recklessly killing or injuring
another, to carry or besr firearms of any kind or description
within the state of Oregon." 12 Op Atty Gen 117 (1924-25).
This result is mitigabted only to the extent that subsection
(») provides that the operation of the statute cannot "de-
nrive the people of this state of the right to bear arms for
the defense of themselves and the state."

e remainder of the Oregon statutes dealing with the
nossession, manufacture or sale of firearms or other danger-
ous wenpons have received 1ittle or no attention in the re-
norted cases. The following is a summary of these provisions
accompanied by a brief commentary where appropriate.

ORS 166.210: Defines "pistol", "revolver", "firearm"
and "maonhine gun". Concealable weapons are limited to fire-
arms having a barrel less than 12 inches in length.
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: Subsecction (1) provides that a person
essing a firearm and other designated weapons,
;o use the wespon unlawfully against another
felony. The penaltics indicate the statute is
an indictable misdencanor.

OR3 166,220
carrying or poss
with the 1nte

is muilty of £
to be treated as

Subsection (2) provides that carrying or possessing such
2 weapon while committing or attempting to commit a felony is
presumptive evidence of intent to use the weapon in violatlon
of subsection (1).

Comment: The breadth cf the statute could subject it
to attack as violative of equal protection. for example,
ORS 16%.280, armed robbery, could also be prosecuted under
-his section.

OLS 166.260: ILnumerates the persons or circumstances
under which possession of z firearm without a license is not
criminal.

ORS 166.275: Possession of designated weapons by in-
mates of a penal institution is declared to be a felony punish-
able by 20 years imprisonment.

Comment: The proposed Article on Escape covers this pro-
scription.

ORS 166.280: Declares that unlawfully carrying concealed
weapons is a nuisance and provicdes for their destruction "to
such extent that they are wholly and entirely ineffective and
useless for the purpose for which they were manufactured. " o

ORS 166.3%10: Imposes a duty on an arresting officer who
rinds on thne person arrested any weapon enumerated in ORS 166.220
in violation of that statute or ORS 166.510 and 166.520 to lay
an information charging a violation of the appropriate statute.

ORS 166.3%20: Provides misdemeanor penalties for the
setting of springe-guns.

Comment: Such conduch would be covered under the proposed
snction defining recklessly cndangering.

ORS 166.3%3%30: Pronibits the discharge of Ifirearms with
ther Than incombustible gun wadding on lends not the actor's
own. The penalty is $5-%100 fine or 2-60 days.

ORS 166.3%40: Prohibits the use of firearms within the
DevilTs Lake area except in defense or protection of person
or property or by a peace officer acting in the course of his’
duty. The penalty for violation of the statute is $25-$300 fine.
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005 166.410:  rPronibits the manufscture, importation,
sale, 5ift, loan or possession of fircarms otherwise than in
sccordance with the provisions of this chepter. Yenalty for
violation of the statute is five years imprisonment.

ORS 166.420: Reguires retail secllers of concealable
Tirearms to keep a register of designated information relating
+o their sales of such firecarms. Violation of the registration
reguirements by such a seller is a nisdemcanor, The form and
contont of the registration information is laid out in sub-
section (6).

ORS 166.430: Authorizes municipalities of the state to
iesue licenses permitting the licensee to sell at retail con-
cenlnble firearms within the municipality under specified
conditions.

ORS 166.440: Provides that the sale or advertising for

cale Of concealable firearms by persons not licensed to sell
same 18 a misdemeanor.

ORS 166.450: Provides "Any person who changes, alters,
removes or obliterates the name of the maker, model, manufac—
furer's number, or other mark of identification on any pistol
or revolver, shall be punished upon conviction by imprison-
ment in the penitentiary for not more than five years. Posses-
sion of any such firearm upon which the sanme nas been changed,
sltered, removed or obliterated, 1s presumptive evidence that
the posscssor has changec, altered, removed or obliterated
the some,”

ORS 166.460: Provides that antique pistols incapable of
use ave outside the provisions of the chapter.

ORS 166.470: Provides that no person shall transfer any
concenlable wespon "to any nerson whorl he has cause O believe
Lo ba" either an unnaturalized foreignborn person oOr a person
previously convicted of a felony or to any minor under the
age of 18. Also "When neither party to the transaction holds
5 desler's license, the vendor shall not sell or otherwise
trans®er any such firearm to any other person within this state
who is not personally known to the vendor." Violation of the
scetion is a misdemeanor.

ORS 166.480: Prohibits the sale or gift of explosives
or {iTearms Lo children under 14. Violation of the statute
is a nisdemeanor.
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o

RS 166,510: Prohibits the manufecture, sale or
nossession of designated slugging ox ct“bblnw weapons,

C

‘)

M™rst conviction is $100, %0 days, or both.
Second conviction is %200, three months, or both.
T™ird conviction is %500 or six months to two years.

ORS 166,520: Designates persons who are authorized to
nossess a blackjack.

CRE 166.6%0: e portion of the statute anllcable to
firearms prohiblts the discharge of any bow and arrow or
firearm upon or acrosc any hlohway or railroad right of way
which has not been abandoned.

ORS 16%.,310: Penalty for negligently wounding another.
p) gL 12

ORS 163%,320: Pointing firearm at another.
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1166.220 Atlempting to use dangerous
weapon; carrying dangerous weapon with
intent to use it. (1) Any person who at-
tempts to use, or who with intent to use the
same unlawfully against another, carries or

possesses a dagger, dirk, dangerous knife,

razor, stiletto, or any loaded pistol, revolver
or other firearm, or any instrument or weap-
on of the kind commonly known as a black-
jack, slung shot, billy, sandclub, sandbag,
metal knuckles, bomb or bombshell, or any
other dangerous or deadly weapon or instru-
ment, is guilty of a felony, and upon con-
viction shall be punished by a fine of not
less than $50 nor more than $500, or by im-
prisonment in the county jail for not less
than one month nor more than six months,
or by imprisonment in the penitentiary for
not exceeding five years.

(2) The carrying or possession of any
of the weapons specified in subsection (1)

of this sectio.. by any person while commit- -

ting, or attempting or threatening to com-
mit a felony or a breach of the peace or any
act of violence against the person or prop-
erty of another is presumptive evidence of
carrying such weapon with intent to use the
same in violation of subsection (1) of this
section.

(3) A justice court has concurrent juris-
diction with the circuit court of any offense
defined in subsection (1) of this section

where the penalty does not exceed a fine of .

$500 or imprisonment in’the county jail for
not more than six months, or both.

(4) For the purpose of subsection (1)
of this section, any knife with a blade long-
er than three and one-half inches when car-
ried concealed upon the person, is a danger-
ous weapon. :

166.240 Carrying of concealed wezporus.

(1) Any person who carries concealed about .

his person in any manner, any revolver, pis-
tol, or other firearm, any knife, other than
an ordinary pocketknife, or any dirk, dag-
ger, slung shot, metal knuckles, or any in-
- strument by the use of which injury could
be inflicted upon the person or property of
any other person, shall be punished upon
conviction by a fine of not less than $10 nor

more than $200, or by imprisonment in the -

county jail not less than five days nor more
than 100 days, or both.

(2) Nothing in subsection (1) of this -

section applies to any sheriff, constable, po--

lice or other peace officer, whose duty it is
to serve process or make arrests. Justices
of the peace have concurrent jurisdiction to

try any person charged with violating any .

of the provisions of subsection (1) of this
section.

166.250 Unlawfui possession of weap-
ons. (1) Except as otherwise provided in-;

thiz section, ORS 166.230, 165.280, 165.270,

166.280, 166.290, or 166.410 to 166.470, sny
person who possesses or hag in his possession

any machine gun, or carrica coucealed upon
hig person or within any vehicle which iz under

his control or direction any pistol, revolver
or other firesrm capable of being concealed -
upon the person, without having a license .
to carry such firearm as provided in ORS -

166.290, is guilty of a misderaeanor, unless
he hss been convicted previously of any fel-
ony or of any criuie rnade punishable by this
section, ORS 188.230, 166.260, 165.270,

166.280, 166.250 or 166.410 to 166.470, in |

whicl: case he is guiliy of & felony. S
(2) Thiz section does not prohibit any
citizen of the United States over the age of
18 years who resides in or is temporarily
sojourning within this state, and who is not

within the excepted classes prescribed by .
ORS 166.270, from owning, possessing or .

keeping within his place of residence or .
place of business any pistol, revolver or oth:'

er firearm capable of being concealed upon

the person, and no permit or license to pur-.
chase, own, possess or keep any such fire-

arm st his place of residence or place of
businces is required of any such citizen.

(3) Firearms carried openly in belt hol-

sters are not concesled within the meaning;
. of this section. :

X
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166.2730 Aliens and convicts forbidden
to possess arms. Any unnaturslized forcign-
born person or any person who has been con-
victed of a felony agsinst the person or
property of another or against the Govern-
ment of the TTnited States or of this stats, or
of any political subdivision of this state, who
" owns, or hag in his possession or under his
custody or control any pistol, revolver, or oth-
er fireariv capable of being concealed vpon
the person, or machine gun, shall be pun-
ished upon conviction by imprisonrnent in the
penitentiary for not miore than five years.

166.275 FPosscssion of wezpons by In-
matos of pensl ingtituiions. Any person com-
mitted to any penz! institution who, while
wvuder the jurisdiction of any penal institution
or while being conveyed to or from any
penal ingtitution, possesses or carries upon
his peraon, or has under his custody or con-
trol any dangerous instrument, or any weap-
on includiag but not limited to any blackjack,
sling-gshot, billy, sand club, metal knuckles,
exulozive substance, dirk, dagger, sharp

instrument, pistol, revolver or other firearm -
without lawful authority, is guilty of a felony -

and upon conviction thereof shall be pun-
ished by imprisonment in the penitentiary
for a term not more than 20 years.

[1953 ¢.533 §1] ’

’

166.200  Killing suother nz causs for Ioss
of xight to bear arws. (1) Any person who
hzs comrnitted, with firearms of any kind
or description, murder in any degree, or
manslaughter, either voluntary or invelun-
tary, or who in 5 careless or reckless inauuer,
kills or injures another with firearms, and
who, &t any time after committing raurder
or macdlaughier or after sald caveless or
reckless killivg or injury of another, carrics
ot boars fireains of any kind or descrip-
tior within this state, shall be punished upon
~eonviction by 2 fine of not more than 3304,
_or by fwprisonment in the county jail not to
exceed one year, or both,

- (2) Sulmection (1) of this section does
not deprive the people of thiz sizate of the
right £o bear arims for the defense of them-
selves snd the state, and does not apply to
any peace officer bn the discharge of khis
official duties or to a member of suy regu-
larly constituted military organization while
on duty with such military organization.

(3) Justices of the peace, district courts,
county courts and all other courts having
jurisdiction as justices of the peace, shali
have concurrent jurisdiction with the cir-
cuit courts of all prosccufions under sub-
section (1) of this sectiou.

166.510

Coucenled wreapon fornd on ar- -

rested person; information fo be filed, When-

ever any person is arrested and it is dig-
covered that he possesges or carries or has
possessed or carried upon his person any

loaded pistol, revolver or other fircarm, or
any weapon named or enumerated in ORS .
166.220, in violation of ORS 168.220, 166.510

or 166.520, the person making the arrest
shall forthwith lay an information for &
violation of the section against the person
arrested, before the nearest or most acces-

sible magistrate having jurizdiction of the
offenise, and the magistrate must entertain -

and exainine the information and act thereon
inn the manner prescrived by law.

165410 Manufacture, imporiation, ssle,

gift, loa1 or possession of firearms. Any per-:

son who manufactures or causes to be man-

ufactured within this state, or who imports.
into this state, or keeps, offers, exposes for.
sale, gives, lends or possesses a pistol, re-.

volver or machine gun, otherwise than. in
accordance with ORS 166.230, 166.250 to|
166.270, 168.230, 166.290 and 166.420 to-
166.470, shall e punished upon conviction by
imprisonment in the penitentiary for not
more than five years. f

# R R #
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TEXT OF MICHIGAN REVISED CRIMINAT, CODE

[Posseésion of Ilegal Wea.i)onj
Sec. 5705. (1) A person commits the crime of possession of an
illegal weapon if he knowingly and unlawfully possesses a blackjack,

bomb, firearm silencer, gas gun, gravity knife, machine gun, metallic :

knuckles or switchblade knife.
(2) Possession of an illegal weapon is a Class C felony.

[Unlawfﬁ]ly Carx ying a Concealed Weapon in the First Degree] o :
Sec. 5715. (1) A person commits the crime of unlawfully carry-

ing a concealed weapon in the first degree if he knowingly and unlaw- - :

fully: :

(a) Carries a knife concealed on or ‘about his person; or

(b) Carries a pistol concealed on or about his person; or

(c) Carries a knife or pistol, whether concealed or not, in a
vehicle that he is operating or occupying.

(2) This section does not apply to:

(a) A person in his own dwelling or place of business or on
property owned or under his control at the time of the act of
carrying; or

(b) A person meeting the requirements of sections 12 and 12a
of Act No. 372 of the Public Acts of 1927, as amended, being sec-
tions 28.432 and 28.432a of the Compiled Laws of 1948,

(3) “Knife” as used in this section includes any dagger, dirk, knife
or stiletto with a blade over 3 inches in length, or any other danger-
ous instrument capable of inflicting cutting, stabbing or tearing
wounds, carried with intent to use it unlawfully against the person of

another, but does not include a hunting or fishing knife carried for

sports use. The burden of injecting the issue that a knife is a hunting
or fishing knife is on the defendant, but this does not shift the burden
of proof.

(4) Unlawfully carrying a concealed weapon in the first-degree is a
Class C felony. .

(5) The court in its discretion may after conviction reduce the
crime to a Class A or B misdemeanor. :
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" [Unlawfully Carrying a Concealed Weapon in the Second Degree]

See. 5716. (1) A person commits the crime of unlawfully car-
rying a concealed weapon in the second degree if he carries concealed
on or about his person a knife as defined in section 5715(3) but with-
out the intent to use it unlawfully against the person of another.

(2) Unlawfully carrying a concealéd weapon in the second degree*
is a Class A misdemeanor. '

[Possession of Unreglstered Pistol]

Sec. 5720. (1) A person commits the crime of possession of an
unregistered pistol if he possesses a pistol without complying with the
provisions of sections 2 and 9 of Act No. 372 of the Public Acts of
1927, as amended, being sectiohs 28.422 and 28.429 of the Compiled
Laws of 1948.

(2) Possession of an unregistered plstol is a Class B misdemeanor.



Page 42
. Offenses Involving Firearms and Deadly Weapons
Preliminary Draft No. 1

Section 9. Illegal traffic in deadly Existing™

Law
weapons. A person commits the crime of illegal ‘ ORS
traffic in deadly weapons if he knowingly sells, 166,410

' 166,420
offers, transfers, gives or lends a blackjack, 166.440
: 166,470

switchblade knife, gravity knife, metallic ( 166.480

knuckles, machine gun or sawed-off shotgun to a person who cannot

" lawfully own or possess the same.

Section 10. Illegal traffic in firearms. A person commits

the crime of illegal traffic in firearmé if:

(1) He knowingly sells, offers, transfers, givés or lends

- any firearm:

(a) In violation of sections 2 to 4 of this Article; or
(b) To a person who cannot lawfully own or poésess the same;#or
(c) To a person under 17 years of age; or h
(a) To a person who is addicted %o a narcotic or dangerous
drug; or
(e) To a person who has previously beep-convicted 6f a felony; or
" (f) To a person who has been adjudiqgted a mental incompetent,-
(2) 1In purchasing a firearm from a rétail dealer he intentionally
signs a fictitious name or address in the firearms transfer registéf'

required by section 4 of this Article.
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COMMENTARY - ILLEGAL TRAFFIC IN DEADLY WEAPONS
TLLEGAL TRAFFIC IN FIREARMS

A, Summary

Section 9 is intended to complement sections 5 and 6 by
imposing criminal liability on the person who transfers deadly
weapons with knowledge that the transferee cannot lawfully '
possess the same.

Section 10 makes illegal the transfer of firearms
under certain conditions and to certain specified persons.
Subsection (1) (a) incorporates the licensing and reglstratlon
requirements of sections 2 through 4, making it a crime to
transfer a firearm in violation of those provisions.,

Subsection (1) (b) prohibits the tranufer of a firearm
to a person the transferor knows is not legally qualified.

The remaining subsections make it a crime to transfer fire-
arms to specified classes of persons, e.g., minors, narcotic
addicts, felons, mental incompetents. The mens rea require- .
ment is a "knowing" transfer; that is, the actor is aware that

the condition or 01rcumstance applicable exists.

Subsection (2) imposes criminal liability for the use
of a fictitious name or address in purchasing a firearm from
a licensed dealer.

B. Derivation

Section 9 is new.

Section 10 is new, although similar coverage is found
in ORS 166.410 and 166.480. The age limitation has been
raised from 14 to 17. The provisions relating to narcotic
addicts and mental 1ncompetentoare new. Subsection (2) is
derived from ORS 166.420 (2).

C. Relationship to Existing Law

ORS 166.410 prohibits the unlawful manufacture, 1mportat10n,
sale, glft Toan or possession of firearms. _

ORS 166.440 prohibits unlicensed persons from selling Qr
advertising for sale concealable firearms. '

ORS 166,480 prohibits the sale or gift of explosives and
firearms to children under 14 years old.
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ORS 166.420 (2) states that it is a misdemeanor to sign
a ficEitious name or address in the firearms transfer register.

ORS 166.470 sets out limitations and conditions for sales
of concealable firearms.

Section 9 is new to Oregon law. The prohibition found
in existing law relating to possession of certain deadly
weapons does not extend to their sale or transfer.

Section 10 is a combination of existing law and new law.
It restates existing law to the extent that it is now a crime -
to unlawfully transfer a firearm, i.e., in violation of regis-
tration and licensing requirements. : .

Section 10 lists four specific prohibitions. A person
may not transfer a firearm to a minor under 17 years of age, :
to a narcotic addict, a convicted felon or to a person who
has been adjudicated a mental incompetent. This restriction
does not apply to rifles, shotguns or other hunting weapons.
‘The restriction on sale or transfer of firearms o ex-convicts
is a restatement of ORS 166.450. The restriction on transfer
to a ninor restates . , but raises the age by three
years. The other provisions are new to Oregon law.

Subsection (2) restates subsection (2) of ORS 166.420,
the present firearms transfer register statute.
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166.416 Rlanufaciure, mnportation, sale,.
g, Ioaw or possessien of fivearms. Any per-
gon who manufaciures or causes to be man-
ufacturcd within this state, or who imports -
into this state, or kecps, offers, exposes for
sale, gives, lende or posscsses a pistol, re-
volver or mactine gun, otherwise than in

. accordance with ORS 166.230, 166.250 to
166.270, 166.280, 165200 and 166.420 to
166.470, shall e purdshed upon conviction by
imprisonment iu the penitentiary for not
more than five years,

. 103420 Register of tzensfers of con-
cealed weapona; forim and coulent of regisier
and by whom to be maintsinad,

(2) The purchazer of any firearm cap-
able of being concealed upon the pevson shall
sign, and the dealer shall require him to
sign, his name and affix his address to the:
register in duplicate and the salesman shall
affix his signature in duplicate as a witneszs

~ to the signature of the purchaser. Any per-

son signing a fictitious name or address is
guilty of a misdemeanor.

162450 Enls or gift of explosives and
firearies to children. Any person who sells,
exchanges, barters or gives to any child, un-
der the age of 14 years, any explogive ar-
ticle or substancs, other than an ordinary
firecracker coutaining 10 grains of gunpow-
der; or who zellg, exchonges, barters or gives
to any such child any firearius, or other de-
vice of a like kind, ordinarily used or ordi-
narily capalle of belng veed in discharging
gunpowder iu a greater puantity thsn 10
grains; or who sellg, exclianges, barters or
gives to any such child, sny instrument or
spparatus, the chisf utility of which is the
fact that it iz used, or iz ordinarily capsble
of being used, ag an article or device to in-
crease thea force or intensity of any explosive,
or to direct or control the discharge of any
such explosive, is guilly of a misdemeanor. "

#o# # it
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TEXT OF REVISIONS OI' OTHER STATES

TEXT OF MICHIGAN REVISED CRIMINAL CODE

{Traffic in XHegal Weapons] .
Sec. 5725. (1) A person commits the crime of traffic in illegal -
weapons if he knowingly and unlawfully manufactures, transports or
disposes of a blackjack, bomb, firearm silencer, gas gun, gravity knife,
machine gun, metallic knuckles or switchblade knife. '
(2) Traffic in illegal weapons is a Class C felony.

' [Unlawful Traffic in Pistols]
Sec. 5730. (1) A person commits the crime of unlawful traffic
in pistols if: : ’

(a) As seller of a pistol he disposes of it without complying
with the requirements of section 2 of Act No. 372 of the Public
Acts of 1927, as amended, being section 28.422 of the Compiled
Laws of 1948; or . ’

(b) He transmits to or within this state any printed or oral .
offer to send into this state from any place outside Michigan an
illegal weapon enumerated in section 570> or a pistol that the .
offeree or recipient cannot lawfully receive or possess; or

(c) As a pawnbroker, or as a second-hand junk dealer as de-
fined in Act No. 350 of the Public Acts of 1917, as amended, he
knowingly accepts a pistol; or

(d) As a seller of firearms or weapons he fails to maintain and
exhibit to proper authorities any records required by law to be
kept. ) ’

(2) Unlawful traffic in pistols is a Class B misdemeanor.

#oA
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Preliminary Draft No. 1

Section 11. Defacing a firearm. (1) A per- (

Existing
son commits the crime of defacing a firearm if he Law
intentionally defaces a firearm or machine gun. 'ORS

166.450

(2) Possession of a defaced firearm or
‘machine gun is prima facie evidence that it was defaced by the

possessor.

COMMENTARY - DEFACING A FIREARM

A. Summary

"Deface" is defined in section 1 (3) to mean tampering
with the manufacturer's serial number or other identification
mark on a firearm or machine gun. : :

Section 11 restates the existing prévisions of ORS 166.450.
‘What is now a presumptive evidence provision in that statute
is restated in subsection (2) in terms of prima facie evidence.

B, Derivation

The section is taken from Michigan Revised Criminal Code .
sections 5710 and 57%5.

C. Relationship to Existing Law

ORS 166.450 penalizes as a felony the obliteration or
change of identification marks on firearms. The only change
in the proposed section is to include under this coverage
sawed-off shotguns and machine guns.
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TEXT OF REVISTONS OF OTHER STATES

TEXT OF IMICHIGAN REVISED CRIMINAL CODD

[Posscssion of a Defaced Firearm]
Sec. 5710. (1) A person commits the crime of possession of a de-
faced firearm if he knowingly and unlawfully possesses a defaced pistol

or other firearm.
(2) Possession of a defaced firearm is a Class B misdemeanor.

[Defacmg a Firearm]
See. 5735. (1) A person commits the crime of defacing a firearm

if he intentionally defaces a pistol or other firearm.
(2) Defacing a firearm is a Class A misdemeanor.

#o#
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Section 12. Illegal use of firearns. I sting
(1) A person commits the crime of illegal use Law
. . - ORS
of firearms if: i 16%.310
(a) He intentionally aims or poin&s a _ %gg'ggg
loaded or unloaded rifle, shotgun or firesrm 166‘320

at another person who is within the range of the weapon, or

b

(b) He recklessly or w1thicr1m1na1 negligence dlscharges a
rifle, shotgun, firearm or bow and arrow; or.

(¢c) He knowingly possesses or intentionally discharges a
rifle, shotgun or firearm while undér the influence of intoxicating_
liquor or a narcotic or dangerous drug; or ’ |

(d) He knowingly sets a loaded spring-gun or other trap or
device that sets off an exﬁlosion in a place where it may be dis-
charged by contact with a person or animal, except that this par-
agraph does not apply to spring-guns or‘other traps or devices |
placed to destroy burrowing rodents, or to predatory animal control
work engaged in by employes of county, state or federal governmenté.

(2) In addition to imposing a criminal penalty, the court may

suspend hunting privileges of any person convicted under thls

sectlon for a period not to exceed five years from date of con~

viction.

i e ———— e e e
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COMMENTARY - ILLEGAL USE OF FIREARHS

A. Summary

Section 12 combines several provisions in the present
law.

Paragraph (a) of subsection (1) prohibits aiming or
pointing any type of gun at another person who is within
the range of the weapon. It is immaterial whether the gun
is loaded or unloaded.

Paragraph (b) of subsection (1) is directed at reckless
or criminally negligent conduct with a gun or bow and arrow.
This paragraph requires that the weapon be discharged, but
not necessarily at or towards another person.

Paragraph (c) of subsection (1) is intended to discourage
the possession or use of guns while a person is intoxicated
by liquor or drugs.

Paragraph (d) of subsection (1) is a continuation of
legislation aimed at the suppression of explosive spring-guns
and similar traps.

Subsection (2) grants the court authority to suspend

hunting privileges of a person convicted of a crime under
section 12. ’

B. Summary

The section is structured after Michigan Revised Criminal,
Code section 5740. ' .

C. Relationship to Existing Law

ORS 163.210: DPenalty for negligently wounding another.

ORS 16%.%20: Pointing firearm at another.

ORS 166.6%0: Discharging firearms on highway or railroad
right of way. ”

ORS 166.320: Setting spring-gun or set-gull.

The constitutionality of ORS 163.320 was affirmed in
Rose v. Gladden, 241 Or 202, 405 P24 543 (1965), wherein the
court distinguished the statute from ORS 163,250, which :
penalizes assault with a dangerous weapon:
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"....The Assembly intended by ORS 163.320
to close a statutory opening through which per-
sons who:pointed firearms at others could escape
liability for any crime if they could show that
the act was intended to be an act of horseplay
or mischief not amounting to an actual assaulte....”

Present law has been broadened to include rifles and
shotguns. The suspension of hunting privileges has been
reduced from 10 to five years, but applies to all violations
instead of only the negligent wounding of another.

e
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ONTGON REVISED OTATUTES

166.220 Seiting spring-run or sei-gum,
(1) Any person who places or sets any
loaded spring-gun, set-gun, or any guwn, fire-
arm or other device of zuy kind dzaigred for
containing or firing exploxives, iun any place
where it may be fired, exploded or dis-

charged by the contact of any psrzon or
animsl with any string, wire, rod, stick,
.8pring or other contrivance affixed to or

connected with it, or with its trigger, shall

be punished upon conviction by a fine of
not less than $100 nor more than $500, or

by imprisonment in the county jail for not
less than 30 days nor more than zix months,

or both.

(2) Subsection (1) of this section does
not apply to any loaded spring-gun, set-gun,
firearm or other device placed for the pur-
pose of destroying gophers, moles or other -

burrowing rodents, and does not prevent the

use of a coyote getter by employes of coun-

- ty, state or federal governmenis engaged in

cooperative predatory animal control work.

#o# A
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TELTS OF REVISTONS OF CTUER STATLS

TEXT OF MICHIGAN REVISID CRIMINAL CODL

[Prohibited Use of Weapons] ,
'Sec. 5740. (1) A person commits the crime of prohibited use of
a weapon if:
(a) He intentionally aims a firearm at another person; or
(b) He discharges a firearm while it is intentionally aimed at
another person; or
(¢) Recklessly or with criminal negligence he discharges a
firearm or shoots a bow and arrow; or
(d) Hesetsa spring gun or any trap or device that sets off an
explosion and leaves it unattended by a competent person im-
mediately present; or
(e) He possesses or discharges a firearm while under the influ-
ence of intoxicating liquor or of a narcotic drug, dangercus drug
or LSD, as defined in section 6001; or
(f) Being under 21 years of age, he possesses or uses a hand-
gun that propels BB’s not exceeding .177 calibre by spring action,
gas or air while not on his own property and not accompanied
by a person 21 years of age or older. L
(2) In addition to imposing criminal penalties, the court may sus-
. pend hunting privileges of any person convicted under this sectionI
for a period not to exceed 3 ycars from the date of convictlion.

(3) Prohibited use of a weapon is a Class B misdemeanor.

b
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Section 13. Forfeiture of deadly weapons

Existing
and firearms. (1) Except as provided in sub- Law
section (2) of this section, any firearm, deadly ORS

166.280

weapon, bow and arrow or other device or instru-
ment used or possessed in violation of this Article shall be
‘Vforfeited to the state.

(2) 'In thé‘évént the-ﬁeapoh.has been stolen and i pe-
covered from the thief or a subsequent transferee i1t shall ﬁot
sutomatically be forfeited to the state, but shall, upon proper
identification and proof of ownership, be restored to its law-

ful owner as soon as its use as evidence has been served.

COMMENTARY - FCRFEITURE OF DEADLY
WEAPONS AND FIREARIMS

Scction 1% restates, with substantial modification, the
substance of ORS 166.230. That statute relates to the selzure
and destruction of concealed weapons, characterizing such
weapons as a nuisance.

There is no apparent necessity for requiring the
destruction of such weapons. The statc may be able to
_peslize some revenue from their authorized disposition.
Coveragse has also been extended to include all firearms or
deadly weapons involved in a violation of this Article.

Subsection (2) is necessary since title to the weapon
remains in the lawful owner. i
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OREGON REVISLD STATUTES

166.280 Scizurc snd destvuclion of con-
cealed weapons. The valawful conczaled car-
rying upon the: person or within the vehicls
of the carrier of any machine gun, piutol,
revolver or other firearmm capable of being
concealed upon the person, is g nuisance. Any
such weapons taken frora the person or ve- -
hicle of any person unlawfully carrying the
same are nuisances, aud shall be surread-
ered to the magistrate bafore whom the per-
son i3 taken, except that in auny city, coun-
ty, towir or other muaicipal corporation the
weapons shall be surrendered to the head
of thz police furce or polics department
The officors to whowa the weapons ars sur-
rendered, ‘xc\,pt unon the certificate of a
judge of a court of record or of the district
attorncy of the covinty that their preserva-
tion is necessary or propar tc the emds of
justice, shall arrv:ﬂy batween July 1 and
10, destroy the weanons to such extent that |
they arc wholly a1 i ent tively ireffective and
uselzss forr the purpozz for vhich they wers
manufactired. Ii. the event eny such weapon
has been stolen and {s thereafter recovered
from the thief or his transferce, it shall
not be destroyed kut ghall be restored to its
lawiul owner as soon &3 its use as evidencs
has been served, vpon his ideutification of
the weapon aud prum of ovm,rsh'r) Upon
the certificats & Jud"e or of the district
attorncy that tb ends of justice will be sub-
served tl*r*r:b.,, such w/eapon shall be pre-

served vniil the necessity for its use ceases. |

-/ A . S
ot A
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TEXT OF REVISIONS CF OTHLR STATLS

TEXT OF MICHIGAN REVISED CRIMINAL CODL

[Forfeiture of Weapons]

Sec. 5750. Any firearm, weapon, bow and arrow or device pos-
sessed or used in violation of this chapter is forfeited to the state, and
shall by court order be turned over to the department of state police
for whatever disposition its director may order. .

#o#
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Section 14. Defenses. (1) In any pros-

. Existing
ecution under section 7 or 8 of this Article Law
ORS

166.260
offense the actor was: 166,460
166.240

it is a defense that at the time of the alleged

(a) A peace officer, or a person actually
engaged at the command of a peace officer in assisting him in
making an arrest or preserving the peace.

(b) A member of the active or reserve armed forces or
Oregon National Guard, while performing official military duties.

(¢) A public servant entrusted with maintaining the order
and security of detention facilities.

(d) A member of a duly authorized military or veterans'
organization engaged in authorized functions.

(e) A member of a club or organization formed for the purpose
of practicing shooting at targets upon a public or private target
range, while the members thereof are using firearms upon target
ranges.

(f) A licensed hunter or fisherman actually engaged in
hunting or fishing.

(g) A person carrying or concealing a firearm or deadly
weapon in his own home or place of business, or on property he
owns or controls.

(n) Carrying an antique firearm incapable of use as a weapon.

(i) A licensed merchant lawfully possessing or transporting

deadly weapons or unloaded firearms as merchandise.
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(2) 1In any prosecution under section 5 or subsection (1)
of section 6 of this Article it is a defense that at the time of
the alleged offense the actor was a person defined by paragraph
(a), (b), (c) or (i) of subsection (1) of this section.

(3) In any prosecution under paragraph (a) of subsection (1)
of section 12 of this Article it is a defense that at the time of

the alleged offense the actor was a person defined by paragraph

(a), (b) or (c) of subsection (1) of this section.

COMMENTARY — DEFENSES

A, Summagz

Firearms and deadly weapons are not contraband in the
sense that their possession and use is uniformly prohibited
to all persons under all circumstances. The legitimacy or
illegality of their possession and use is determined by the
nature of the activity, the status of the possessor and, in
some cases, the type of weapon involved.

A dissimilar standard is applied to illegal possession
of weapons as distinguished from illegal concealment of a
weapon. Policemen, for example, may lawfully possess and
conceal any type of firearm or deadly weapon, while an ex-
convict is forbidden from owning or possessing any kind of
concealable firearm. In view of these distinctions,
it is necessary to create certain statutory defenses to
criminal liability in the area of firearms and deadly weapons.

Section 14 establishes nine such defenses. Eight of
the defenses are essentially a restatement of existing law.
Only one defense is new.

Paragraph (a) exempts peace officers and those assisting
them at their command.
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Paragraph (b) exempts active and reserve military per-
sonnel while performing a job-related duty.

Paragraph (c) is new. It exempts prison personnel
responsible for the order and security of penal in-
stitutions. (The definition of "detention facility" is
found in section 1 of this Article.)

Paragraph (d) refers to groups like the VFW, American
Legion and other similar organizations whose members often
carry weapons in parades and public ceremonies.

Paragraph (e) exempts club members organized for the
purpose of target shooting. _

Paragraph (f) applies to licensed hunters and fishermen.

Paragraph (g) allows a person to carry a concealed weapon
without a license in three areas:

(1) His own home; or
(2) His place of business; or
(3) On property owned or controlled by the possessor.

Paragraph (h) exempts antique firearms not capable of
being fired.

Paragraph (i) exempts weapons in the flow of commerce
as merchandise. This applies only to licensed merchants.

A1l of these exemptions apply to the two sections (7 and
8) on carrying a concealed weapon. Subsection (2) of this
section also exempts (a), (b), (c¢) and (i) from section 5 and
subsection (1) of section 6, the illegal possession sections.
Subsection (2) of section 6 is not exempted as it applies to
an ex-convict in possession.

Subsection (3) of this sectiom excludes peace officers,
members of the armed forces performing military duties and
prison personnel from the scope of section 12, illegal use

of firearms.,

B. Derivation

Paragraphs (a), (b), (&), (e), (£f) and (i) of subsection
(1) are taken from ORS 166.260. Paragraph (c) is new. Para-
graph (g) is taken from Michigan Revised Criminal Code section
5715 (2% (a) and ORS 166.240 %2). Paragraph (h) is taken from
ORS 166.460.



Page 60

Offenses Involving Firearms and Deadly Weapons
Preliminary Draft No. 1

C. Relationship to Existing Law

ORS 166.260 lists eight classes of persons not affected
by existing illegal possession and concealment of firearms

statutes. All of these provisions have been incorporated
into section 14.

ORS 166.460 excepts antique firearms from the firearms
provisions.
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OREGON REVISZID STATUTES

166.240 Carrying of concealed Weapons. :

(2) Nothing in subsection (1) of this.

section applies to any sheriff, constable, po-
lice or other pcace officer, whose duty it is
to serve process or make arrests. Justices
of the peace have concurrent jurisdiction to
try any person charged with violating any
of the provisions of subsection (1) of this
section,

168.260 Persons not affccied by GIS
166.2:0. ORS 166.250 does not apply to or
affect: j

(1) Sheriffs, constables, marshals, pol-:
fceraen, whether active or honorably retired,!
or other duly appointed peace officers. 3

(2) Any person summorned by any such
officer to assist in making arrests or pre-
serving the peace, while said person so sum-

*moned is actually enpaged in assisting the
officer,

(3) The possession or transportation by
any merchant of unloaded firearms as mer-

. chandizse. ,

(4) Members of the Avmy, Navy or Mar-
ine Corps of the United States, or of the
National Guard, when on duty. '

(5) Organizations which are by law au-
thorized to purchase or receive weapons de-
scribed in ORS 166.250 from the United
States, or from this siote.

(€) Duly zuthorized militery or civil or-
ganizstions while parading, or the mem-
beia thercof when going to and from the.
places of miceting of their organizations.

(7) Members of any club or organiza--
tion, for the purpose of practicing shooting
at targets upon the established target.

ranges, whether public or private, while such .
meinbers are using any of the firearms re-.

ferred to in ORS 166.250 upon such target

rauges, or while golug to and from such

L ranges.

(8) Licensed huulers or fishermen while
engased in huating or fishing, eor while go-
it to or returaing from a hunting or fisn-

i 5] N
g expediiory

166460 Antique firenrms excepied.
ORS 166.230, 166.250 to 168.270, 166.280,
166.200, 166.410 to 166.450, and 166.470 do
not pistols or vevelvers im-

°

186.520 Perzons permitied o carry
blackjacka. Sheriffs and their deputlies, con-
stables, marshals, police officers or any oth-

" er duly appointed peaca officers, or persons

sumamoned by such officers to azsist in mak-
ing arrests or preserving the peace, while
engaged in agsisting such officers, are not

. prohibited from carrying or possessing an

instrument or weapon commonly known as a
blackjack or biliy.

A
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TEXTS OF REVISIONS OF OTHER STATIES

TEXT OF MICHIGAN REVISED CRIMINAT, CODE

[Unlzm fully Carrymg a Concealed Weapon in the Fxrst Degree]
Sec. 5715.
(2) This section does not apply to:

(a) A person in his own dwelling or place of business or on
property owned or under his control at the time of the act of
carrying; or

/i



