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ARTICIE 1 . PRELIMINARY

Gooeral Definitions

Preliminary Draft No. 2; February 1969

Section 3. General Defivcitions. As used in this T, é#nept as the

context may reauirs otherise:

(1) TPerson” weans a human being, acd where appropriate,

_ { Existing
& public or private corporation, an zniocorporated assuciatiun,ﬁ_ ——%gg——
{

& partnership, a government or a govertmental instrumentality. 161'019,(11}

(2) "Possess" means to have physical posssssion or otherriss to
eXarcise domiolon or control over property. _

(3} 'Physical injnry" means impairment of physical condition or
substantial pain.

(L) nSerious physical injury" means physical injury which creates
& substantial risk of death, or which causes serious and: protracted dis-
figurement, protracted imﬁairment of health or protracted loss or impair-
ment of the function of any bodily organ.

(5) "Deadly physical force" means physical Force that under the
ecircumstances in which it is used ig readily capable of cansing death
or serious physieal injury.

(6) "Deadly weapon" means any instrument, article or substance
speclfically designed for sad- presently capable of cansing death or
sericus physical injury. _

{7) "Dangerows weapon" means any instrument, article or substance
which under the circumstances in which it is uged, attempted fo be
used or threatened to be used, is readily capable of causing death or

zerious physical injury.
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COMMENTARY - GENERAT DEFINITIONS

This section provides 2 new set of terms for general use throughout
the proposed criminal code. There are, of course, other definitions
found. in the Draft, either as a part of tha gpecific seetion in which
they appear, or in the definitiopal gectiona of the particular articles
to which they apply. For example, the defimitions of "erime', "Felomy",
"migdemeanor® and "violation" appear in the draft of the zection on. -
clasaes of erimes.

The definitions of some terms that are employed generally in our
present criminal statules are located in (RS 161.010, most of which deal
With language that will be replaced by new definitions set out in the
Draft section on culpabillty. FExcept for the definition of "persocoh
none of the proposed terms are now defiped by statute.

The definitions are derived from New York Revised Penal Law 5. 10.00,
but differ therefrom in certain particulars of both form and substanre.
Michigan Revised Criminal Code seetion 135 econtains basically the same
list as New York. The Model Penal Code also contains a long 1list of
defipitions, most of which dezl with culpabllity requirements. -

Such a section is essential to the development of a comprehensive
and internally consistent code; hewever, making a list of general def-
imitions presents a "ehicken or the egg" type of problem imasmuch as
it is impossible to be sure now that the proposed list will be adequate -
after all the drafts of specific crimes are coipleted. 'On the other -
hand, drafting of the other sectiovns is impaired until the raporters
¢an be reasonably confident of the deficitiocns to be given to many of
the terma they must use. The list as suggested provides a tentative
set of definitions for the reporters to work with and to test against
the specific crimes as each is drafted. The 1ist can be amegded if
it later appears NECHSTATY .

Subsection (1) "Person" is derived from New York Revised Penal
Law s. 10.00 {7) and resembles the existing statutory definition im
- RS 161.010 (11):

. " 'Person' includes corporations as well as natural
persons. Where 'person' is used to designate the party
whose property may be the subject of a erime it ivneludes
iz state, awy other state, government or country which
may iewfully own any property in this state, aad all
moicipal, public or private corporations, as well as
individuals.®

The Draft coatinues the prasent legislative policy of iocluding
corporations within the sanction and protection of the criminal law
and of proteeting the property ioterests of governmantal antities.
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In addition to “"corperations" the definition eaconpasses other business
entities such as unincorporated assoclations and partnerships, as does the
New York and Michigan codsa, The conditional piirase ‘'where appropriateh
will leave to the courts the determipation whether a particular entity
should be held to be included within a specific statute., Sueh a provision
cbviates bthe necessity of expregsly mentioning the business or govern-
mental units io every lnstance where the text is meant to apply and allows
the courts to apply the provision in fact situations as appropriate,

Subsection (2) “Possess" is a term appearing frequently in the Draft
and has been defined to include the doctrine of coastructive peszession
of property. It is identical to New York Revised Penal Law s. 10,00 (8).

Subsectiob (3} “Physical injury" and subsection (k) "Serious physical
injury" are taken from the New York statote aud have particular Importance
in the assanlt and robbery areas. Use of the modifying adjective "phyaical!
instead of "bodily" seems preferable in a criminal cods because it is more
precise. Both defimitions impliedly recognize that the cause of such an
injury is seme form of extermal violsnhce that producas a harmiul effact
upon the body. This is in accord with the case law defipition of Thodily
iajory." See 137 A,L.R. 733. The meaning of “serious physical injury® is
synonomous with "serious bodily harm” or "great bodily harm,™ according to
21A Words and Phrases. The proposed definitions farnish gulidelines for
distinguishing between minor and major injuries which ars based on the
gane type of rationale found in the majority of cases on the subject.

Moat courts have said that an lojury is "serious" when it gives rise to the
apprehension of danger to life, health or limb. See, for example,

Gonzales v. State, 146 Tex. Cr. R, 108, 172 &.W. 24 97; Hall v. State, Okla.
Tr., 309 P.2d 1096. Restatement, Torts, 5. 63 (b) defines sericus bodily
harm as "bodily harm, the consequence of which is so grave that it is
regarded as differding in kind, and not merely in degree, from other

bodily harm. A harm which creates a substantial risk of fatal consequences
is & 'serious beodily harm' as is a harm, the infliction of which constitutes
the erims of mayhem,n

Subsaction (5) "Deadly physical force" is ancther new definition
borrowed from the Rew York Revised Penal Law and has significance in the
agsault area and in congection with the defsnse of Mustification.” The
term, as defined, would include the use of dangeroug or deadly weapons,
as well as other "physical force" of such magnitude 20 as to be "deadly®
in naturae,

Subsection "Beadly weapon" and (7) "Dangercus weapon" mast be
considered together because these definitions attempt to distinguish bs-
tween those instruments, articles or substances that are specifically
dealgned to be used as "weapons® apd those which, because of the eireum-
stances in which they are used or attempted to be used, bacome "weapons."
The definition of "dangerous wespon" is substantialiy the same as the def-
ipition of "dangerous instrument" in seection 10.00 {13) of the New York
Hevised Penal Law, The Draft does not use the New York definition of
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"deadly weapon" which is mercly an itemized list of well-Ynown weapons, but
nevertheless uses th2 same rationale. : '

"Weapon" is defined io Words and Phrages as 'ag Lnstrument of offensive
or defensive combat.” The courts gonerally have not drawn a clear distipetion
between 2 deadly weapon and a dangerous ons., 4 deadly weapon is often defined
25 a weapon likely, from the maaner of itg use, to produce death or great bodlly
injury. (The Draft definition of "dangerous weapon” is closer to this one.)
But, as coe court observed in Pittman v. State, 25 Fla. 648, 6 So. 437, "any .
weapon is a deadly weapon which 15 likely to produce death, but a weapon capable
of producing death iz not becsssarily likely Lo produce death.n - :

State v, Rosever, 8 Wash. 43,35 Pac. 357 indicates a basis of distinetion
batween "deadly" nnd "dangerous" weapons in this statement: "Some Weapons
are per se deadly; others, owing to the manner ip which they ars used, becoms
deadly." Thia is the foundation on which the Draft cefinitions are laid: 4
deadly weapen i3 labeled so becanse of the nature of the instrument itself,
whereas a dapgorous weapon is ons which has become such due to the use it is
put to, This, !™wv,placss the determination of the former on the court as a
natter of law, the latter on the Jury as a question of fact to be decided under
proper court instructions.

The Orsgon cases and, indeed,..the statutes appear to employ "deadly! and
"dangerous" interchangeably, (See ORS l1.250 (1), L63.240, 163.250, 183.2680,
162.380, 162.400.) The early case of State v, Godfrey, 17 Or 300 {188%)
stated that o dangerous weanon i3 onae by the use of which death or great;
bodily injury may be inilicted. This defimition is broad enough to inciude
lethal weapons such as guins, kilves and the others that are deemed danpgerous
weapons as a matter of law and also thosa things which become dapgerous Wweapons
owiog te the manner ia which they are employed. The Oregon Court has conalstently
adhered to the above definition, which is adequste in the agsault area, but which
is unsatisfactory when applied to robbery or burglary while armed with a Ndeadiyy
veapcn. ({Se¢ Tent. Draft To. 1 of those articles, }

Oregon does not follow that line of case law which includes an unloaded
gun in the classification of a "dangerous weapon" within the meaning of a
statute denouocing robhery while arred with a dangerous weapon. But the use
of a firearm within carrving distance of the shreataned vietim in Oregon allowa
an inference that the weapon was loaded aps the burden of going ahead with the
evidence to prove that the w2apoa wag pot loaded is on the defendant. State v,
Lansgan, 192 Or 691, 236 P.2d 428 {1951): State v. Noblen, 21l Or 60,326 P.2d
13% (1958). The result is “hat a robbery with an ualoaded gun, oot used o
strike with, is not robbery while armsd with a dangercus weapon. This rule
wonld place in jeopardy a defimition of a "deadly™ weapon as one speeifically
desigoned or readily adaptable to produce serious bodily injury. A firearm
is gpecifically designen for such a purpose and although unloaded is readily
adapted to that purpose by loading it. Thersfore, to continue the necessity
of the firsarm beirz loaded before it wonld be considored & "deadly" weapon
within the meaning of the "armed robbery" statute it is necessary to adopt
a definition which demands such a result, but which also does not disturb the
inference that the gun 35 loaded. The New York Revised Pepnal Law and the
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Michigan Reviged Criminal Code accomplish this by aimply stating that a "deadly
waapon” is "apy loaded weapon.' BPBoth codes also anumerate several ether instru-
ments which are classed as fdeadly." To avoid the difficulty of epumeration
and the possibility of gaps which sueh a technique leaves, a more ganeral def-
ipition is suggested. The requirement of "present capability" resclvas the
problem of ap "unloaded” gun. The demand that the instruament be "specifically
-deslgned” for "the purpose of inflicting ssricus bodily injury" would sncompass
alt firearms as well as other instrumests desigoned for offensive or defepsive

purposes, such as matallie kouckles,billies, -dirks, switehblade knives and
gravity knives.
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TEXT OF NEW YORE REVISED PENAT TAW

Section 10.00. Definitions of terms of general use in this chapter.

Bxcept where different meanings are expressly specified in sub-

Sequent provisions of this chapter, the following terms have the
following meanings:

1. "Offense" means conduct for which a sentence to a term of
impriscmnment or to a fine is provided by any law of this state or by
any law, local law or ordinance of a political subdivision of this
state, or by any order, rule or regulation of any governmental
instrumentality authorized by law to adopt the same.

2. "Traffic infraction" means any offense defined as "traffic

infraction” by section one hundred fifty-five of the vehicle and
traffic law.

3« "Violation" means an offense, other than a "traffic infra-
tion,” for which a sentence to a term of imprisonment in excess
of fifteen days cannot be imposed.

4. "Misdemeanor" means an offense, other than a "traffic in-
fraction," for which a sentence +o a term of lgprisonment in excess
of fifteen days may be imposed, but for which a sentence to a term of
imprisonment in excess of one year cannot be imposed.

2. "Felony" means an offense for which a =entence to a term of
imprisconment in excess of one year may be imposed.

6. "Crime" means a misdemeanor or a Telony.

: 7. "Person” means a human being, and where appropriate, a public
or private corporation, an unincorporated asscciation, a partnership,
a government or a governmental instrumentality.

8. "Possess" means te have jphysieal possession or otherwise o
exercise dominion or control over tangible properiy.

a9, -”Physical injury” mesns impairment of physical condition
or substantial pain.

10. "Serious physical injury" means physical injury which creates
a substantial risk of death, or which causes death or serious and
protracted disfigurement, protracted impairment of health or protracted
lose or impairment of the function of any bodlly organ.

11. "Deadly physical force” means physical force which, under
the circumstances in which it is used, is readily capsble of causing
death or other serious physical injury.
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12. '"Deadly wespon" means any loaded weapon from which a, shot,
readlly capsable of producing death or other seriocus physical injury,
may be discharged, or a switch-blade kmife, gravity knife, billy,
blackjack, or mental knuckles.

13. “"Dangerous instrument” means any instrument, article or
substance, including a "vehicle" as that term is defined in this
section, which, under the circumstances in which it is used, attempted
to be used or threatened to be used, is readily capable of causing
death or other serious physical injury.

14. "Vehicle" means a "motor wvehicle" as defined in the vehicle
and traffic law, any aireraft, or any vessel equipped for propulsion
by mechanical means or by sail.

15. "Public sexrvant” means (a) any public officer or employee
of the state or of any political subdivision thereof or of any govern-
mental lostrumentality within the state, or (b) arny person exercising
the functions of any such public officer or enployee. The term public
sgrvant includes a person who has been elected or designated to become
a public szervant.

la. “Jurcor” means any person who iz a member of any jury, including
a grand jury, impaneled by any court in this state or by any public :
servant authorized by law to lmpanel a jury. The term juror also
inecludes a person who has been drawn or summoned to atbtend as a
prospective Jjuror,

17. "Benefit" means any gain or advantage to the beneficisry
and includes any gein or sdventage to a third person pursusnt to the
desire or consent of the beneficiary.

# #F # #
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Definitions of Terms of General Use in This Act.

Section 135, Unless different meanings are expressly set out in sub-
sequent provisions of this act, the following terms have the following
meanings:

{a) "DiFense" means conduct For which a sentence to a term of im-
prisonment or to a fine is provided by any law of this state or by any
law, local law or ordinance of & political subdivision of this state,

(b) "Vielation" means an offense for which a sentence to z term
not in excess of 15 days ias authorized by this aet, or for which no sen-
tence of imprisonment ¢an be imposed.

{c) "Misdemeancr" means an offense for which a zentence to a tarm
of impriscnment in excess of 15 days but not in the excess of one year
is authorized by this act,

{d) "Felony" w:2ans an offense for which a sentence to a term of
impriscnment in excess of one year 1s authorized by this act.

(e} "Crime" means a misdemeanor or a felony.

(£) "Person" means a human being, and where appropriate a publice
or private ecorporation, an unincorporated association, a partnership, a
government or & governgental instrumentality.

{g) "Possess" wmeens to have physical possession or otherwise to
exercise dominion over tangible property.

{h) "Physical injury" means impairment of physical condition or
substantial paio.

(1) "Berious physical injury" means physical injury that creates
& substantial risk of death, or that causes sericus and protracted dise
figurement, protracted impairment of health or protracted loss or impair-
went of the function of any bedily crgan.

{}) "Deadly physical force™ means physical force that under the
eircumstances in which it is used is readily capable of causing death
or serious physical injury.

(k) "Deadly weapon™ means any loaded weapon from which a shot may
be discharged, or a switchblade knife, gravity knife, billy, blackjack,
bludgeon, matal knuckles, or slungshot. '
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(1) "Dangerous instrument” means sny instrument, article, or sub-
stance that under fthe circumstances in which it i= used, attempted
to be used, or threatened to be used is readily capable of causing -
death or serious physical injury, and includes a "vehicle" as that
term is defined in subparagraph Em)b

{m) "Vehicle" includes any vehicle as defined in section 79 of
fct No. 300 of the Public fActs of 1949 as amended, being secticon
257.%79 of the Compiled Taws of 1948, any vessel asz defined in section 1
of Act No. 245 of the Public Acts of 1949 as amended, being section
281.651 of the Compiled Laws of 1948, and sireraft.

{n) “Burden of injecting the issue"” means that the defendant must
offer some competent evidence relating to all matters subject to the
burden, but the state must then disprove the existence of these mabe
ters beyond a reasonzble doubt.

{0) "Element of an offense" means conduct, attendant cirgum-
stances or results of conduct that sre included in the deseription of
the prohibited conduct in the definition of the offense, that establish
the reguired kind of culpability, that negative an excuse or justifica-
tion for conduct, that negative a defense relating to time limitations,
or that establish terxitorial aspplicability or place of trial.

(p) "Mabterial element of an offense” means an element that does
not relate exclusively fo time limitations, territorial applicsbility,
place of frial or any other matter similarly uncommected with the
harm or evil incident to comduct sought to be prevented by the law
defining the offense, or with the existence of a justification or
excuse for.conduct.

i
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TEXT OF MODEL PENAL, CODE

Section 1.1%. General Definitlons.

In this Code, unless a different meaning plainly is required:

(1) "statubte" includes the Conetitution snd a local law or
ordinance of a political subdivision of the State:

(2) "act! or "ackion" means a bodily movement whether
voluntary or involuntary;

{3) ‘"woluntary" has the meaning specified in Section 2.01;

{4} ‘'omission" means a failure to sact;

{5) '"conduct" means an action or cmission and its
accompanying state of mind, or, where relevant, a2 series
of acts and cmissions:

(6) "actor" includes, where relevant, a person
guilty of an omission;

(72

"acted” imecludes, where relevant, "cmitted to act";
(8) "person,"

"he" and "actor" include any natural person
and, where relevant, a corporation or an unincorporated association;

(9) M"element of an offense" means (i) such conduct or
(ii) such attendant cireumstances or (iii) such a result of
conduct as

(a&) is included in the description of the for-
bidden conduct in the definition of the offense; or

(b)

establishes the required kind of eculpability; or

{c) negabives an excuse or justification for such
conduct; cr

(d)

negatives a defense under the statute of
limitations; or :

(el

establishes jurisdiction ox wvenue;
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Text of Model Penal Code {Cont'd.)

(L0) "material element of an offense"” means an element
that does not relate exclusively to the statute of limitations,
Jurisdiction, venue or to any other matbter similarly unconnected
with (i) the harm or evil, incident to conduct, sought to be
prevented by the law defining the offense, or Eii) the existence
of a justification or excuse for such conduct;

{11) ‘"purposely" has the meaning specified in Section 2.02
and equivalent terms such as "with purpose," "designed" or
"with design" have the same meaning;

(12} ‘"intentionally" or "with intent" means purposely;

(13} Tknowingly" has the meaning specified in Bection 2.02
and equivalent terms such as "knowing” or "with knowledge"” have
the same meaning;

(14) T“recklessly" has the meaning specified in Section 2.02
and equivalent terms such as "recklessness" or "with recklessness"
have the same meaning;

(15) “negligently” has the meaning specified in Secticn 2.02
and equivalent terms such as "negligence" or "with negligence"
have the same meaning;

(16} ‘"reasonably believes" or "reasonable belief" designates
a belief which the actor is not reckless or negligent in holding.

i
e
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