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Section 1. Culpability; definitions. As used in

this ___ , unless the context may require otherwise: % Emigﬁing
(1) "Act" means s bodily movement. ORS
(2} "Voluntery act” means a bodily movement per- 161.010
fermed consciously as a result of effort or debermi- § Intentio;;x
nation, and includes the possession of propersy if ( igé:g%g (12
the actor was aware of his physical possession or E et seq.
control thereef for a sufficient period to have heen ( ;iﬁ'?go .
able o terminate it. g leg?ﬁ?glf;}
(3) “Omission" means a failure to perform an Reckless:
zct as te which a duty of performance is impossd by E 483,992 (1.}
Lar. ¢ 155.?20 (Z)
{(#) "Conduct" means an act or omission and E ?E%}é%gnfé}
3¢5 accompanying mental state., ( 30.115 (2)

(5) "To act" meens either to perform an act or
Yo cmit to perform an act.

(6) “Culpsble mental state'means intentionally, knowingly, reci-
lessly or with criminal negligence as these terms are defined in eui.-
seckions (), (8), {(9) and (10) of this section.

{7) T™Intentionally" or "with intent" meamns that with respect Lo
& result or to conduct described by a statute defining a crime a pers.s
acts with a consciouns objective to cause that result or to engage in
that conduct.

(8} "Enowingly" or "with knowledge" means that with respect to
conduct or to a circumstance described by a statute defining a ecrime
a person acts with an awareness that his conduct ig of that nature or

. that the circumstance exishs,

{9) T"Recklessly" means that with respect to & result or to a
circumstance described by a statute defining a crime a PETSON is sware
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of and conscicusly disregards a substanbial snd unjustifiable risk tha+
the result will occur or that the circumstsnce exists. The risk must
be of such nature and degree that disregard thereof constitutes a gross
deviation from the standard of care that a reascnable person would
observe in the situation.

(10) "Criminal negligence" ox "criminally negligent" means that
with respect to a result or to a circumstance described by a statube
defining a crime a person fails to be aware of a substantial and un-
Justifiable risk that the result will occur or that the circumstance
exists., The risk must bhe of such nature and degree that the failure
To be aware of it constitutes a gross deviation from the standard of
care that a reasonable person would observe in the sitnation.

COMMENTARY: CULPABILITY: DEFINITIONS

This section is taken from New York Revised Penal Law
Sections 15.00 - 15.05. The same definitions sppear in Michigan
Revised Criminal Code Sections 301, 305. :

Subsection (1) requires bodily movemens. Subsection (2)
defines a voluntary act Lo be a bodlly movement done volitionally
and . consciously, and includes the possession of property provided
.the person knew he has physical control long emough to have been
able toc end it. '

Subsectionz (3), (4) and (5) make it clear that omissions
are included when a duty of performesnce is imposed by law.

" Subsection (6) defines "oculpable mental state" as including
Those terms set forth subsequently in the section.

. The culpable mental states defined in subsections (), (8),
{9} and (10) are the same as those selected in Preliminary Drafé
No. 1 with certain verbal changes, The Qefinitions are derived
from New York Revised Penal TLaw 515.05 and 3305 of the Michigan
Qrﬂpasalﬂ The rationale is the ssme as that of Model Penal Code
#2.02 and the California definitions.

Bubsection (8), the definition of "knowingly" has been
changed to eliminate any reference to result of conduct and %o
restrict the term to awareness of the nature of one's conduct or
of the existence of specified.circumstances (e.g. that progerty
is stolen, that one has no right to enter a building, ste.). As
the New York commentary points outb:

I - - B o +r " - R
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"Under the formnlations of the Model Peral (ode
(32.02 [2biil) and the Illineis Criminal Cods (J4-5 [B1)
‘Imowingly' is, in one phase, almast synonymous with
'intentionally' in that a perscn achleves 2 given resuli
"Yfmowingly' when he'is practically certain' that his eondn.™
will cause that result. This distinetion bebween 'knowingi-
and 'iotentionally' in that context appears highly techri:z:
oTr semantic, and the Revised Pensl Law dees not employ ihs
word 'knowingly' in defining result offenses. lMurder of
the common law variety, for examplé, is committed imbentic:.
ally or not at s11." T

#F#EF
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Section 2. General Requirements of Culpability. (1) The minimal
"equirement for eriminal lisbility is the performance by a person ¢
conduct which includes a voluntary act or the omission to perform an
act whichhe is physically capable of rerforming.

(2) Except as provided in subsection (3) of this sechion, a
person is not guilty of a crime unless he acts with a .culpable mental
state with respect to each material element of the crime.

(3) A culpsble mental stabte is not required for an offense that ;
is a vieolation, or if the stagute defining a crime clearly indicates

a legislative intent to dispense with any culpable mental state require..
ment.

COMMENTARY: GENERAL REQUIREMENTS OF CULPARILITY

Subsection (1) enunciates the elementary principle that,
no matter how an offense is defined, the minimal requirement for
criminal liability is conduct which includes a “voluntary" act
or omission. This excludes all “involuntary” acts such as reflex
actions, acts committed during hypnosis, epileptic fugue, ete.
Also excluded are omissions 4o parform an act or duty which one
i5 physieally incapsable of performing. The subsection is based
on language in New York $15.10.

Subgection (2) is a restatement of Section 1 of Preliminary
Draft Wo. 1 and resembles language in New York $15.15.

Subsection (3) is the same as Section 5 of Preliminary Draf”
No. 1 with minor verbal changes.

##EHEF A
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Section 3. Construction of Statutes with Hespect to_Culpability
Requirements, (1} If a statute defining a crime
prescribes a culpable mental state bub does not specify the element to
which 1t applies, the prescribed culpsble mental state applies to eq ™
material element of the crime.

(2} Except as provided in subsection (3) of Section 3 of this
Article, if a statute defining a crime does not prescribe a culpable
mental state, culpability is nonetheless required and is established
only if a per=on =chts intentionally, knowingly or recklessly.

(3) If a statute defining a crime expressly requires a culpabi.
mentzal state to establish an element of an ofiense, that element alsc
i= established if a person acts with a greater culpable mental state
than that which is reguired by the statute.

(4) Knowledge that conduct constitutes an offense, or knowleds:
of the existence, meaning, or application of the stavute defining an
offense, is not an element of an offense unless the statute clearly :=c
provides.

COMMENTARY; CONSTRUCTION OF STATUTES

Subsection (1) of this section is z restatement of sub-
section (1) of Bection 3 of Preliminary Draft No. 1

Subsection (2) is basically the same as Section 4 of
Preliminary Draft No. 1.

Bubsection (3) is a simplified version of subsgection (2)
of Section % of the ecarlier draft.

Subsection (4} appeared as subsection (3) of Section 3
in Preliminary Draft No. 1.

##FF
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Section 4. Intoxication. (1) As used in this sechion, (Existing

1a1ess - the context may require otherwise: __%gg___
{a) "Intoxication" means a disturbance of mental or - :'.£1-3'5,4gg

mical capacities resulting from. the introduction of sub-
~sznces into the body.

(b} "Self-induced intoxication" means intoxication caused by
substances that a person knowingly introduces into his body, the
tendency of which to cause intoxication he knows er cught to know,
less he intreoduces them pursuant 4o medical advice or under circum—
stances that would afford a defense to a charge of crime.

(¢c) T"Pathological intoxication" means intoxication grossly
excessive in degree, given the amount of the intoxicant, to which
2 person does not know he is susceptible.

(2) Except as provided in subsection (5) of this section,
intoxication is not a defense to a oriminal charge, but in any
prosecution for a crime, evidence of intoxication of the defendant
ray be offered by the defendant whenever it is relevant %o negative
zn element of the crime charged. ~

(3) vhen rvecklessness establishes an element of the crime, if

dafendant, due fto self-induced intoxication, is unaware of a risk
— which he would have been aware had he been sober, such unawareness
in lmmaterial.

(&) Intoxication does nobt, in itself, constibute mental disease
or defect within the meaning of s

(5) Intoxication that is not self-induced or that is pathological
1z a defense to a criminal charge if by reason of such intoxication
the defendent at the time of his conduct lacks substantial capacity
vither to appreciate its criminality or to conform his conduct to The
requirement of lew.

COMMENTARY . INTOXICATION

... This section is based .on_Michigan Revised Criminal Code - ..
3715 and MPC 32.08. The Responsibility Draft contains no seetion
relating to intoxication and the Reporter and Subcommittee No. 2
assumed that the subject would be covered in the Culpability Drafi.
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The definition of "infoxication' in subsection (1) {a) is
intended to ecover not only alcoholic beverages, but drugs, glue
suiffing, apd other substances, as well. AS the Michigan

commentary states, "The emphasis is on the result the substance
produces, nob its classification.™

The definitions of "self-induced intoxication" in (1)} (b) ane
"Fathological intoxdicatien” in {1) (¢) are inbtended to furmis.,
guidelines for determining when "inmvoluntary" inboxication may
be a defense o a criminal charge under subsection (5).

Bubsection (2} cubstantially restates ORS 136.400:

"Intoxication 25 a defense. Mo act committed by
8 person while in a state of volunbary intoxication ghall
be deemed less criminal by reason of his having been in
such condition; but whenever the actusl existence of any
particular motive, purpose or intent is a necessary element
Lo comstitute sy particular species or degree of crime,
the jury may taikc into congsideration the fact that the
defendant wos insoxicated at the time, in determining +the
purpose, motive or inbent with whieh he committed the act.”

Subseection (3} iz vaken from 32.08 (2) of the Model Penal
Code and provides, in efioeect, that a defendant is no less reck-
less if he 1s unaware of a risk because of self-induced intoxi—
cation,

Subsections (4} and (5) are interrelated to the provisions
of the Responsibility dveft. Subsection (4) restates the tradi-
Vional idea that "volunmtary" intoxication is not "insanity".
(See, Btate v. Zorm, 22 Or 501 (1892}; State v. Blodeett,

50 Or 329,792 PUTHEED (1207)). Subsectiol (GJ codiTies The
convrerse proposltlon thet iutoxication whiech is not "voluntary®
18 a defense if, rz a result thereof, the dAefendsnt lacks gub-
stantisl capacity to oppreciate the criminslity of his conduct
or to conforas to the requirement of law.

N
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TS CF BEVISIONS OF OTHER STATES

Text of Model Pemal Code

Section 2,08, Intoxigatien,

(1) Except as provided in Subzection (4} of this Section, intoxication
3f the actor is not a defense unless it negatives an zlement of the offense.

{2) When recklessness establishes an element of the offense, if the
acter, due to self-induced Intoxication, is unaware of a risk of which he
T Tave bzen sware had he been sober, such unawareness is immateriail,

(3) Intoxication dees not, in itself, constitute mental disease within
“he meaning of Sectiom 4,01,

(4) Intexication which {a) is not self-induced or (b) is pathological
~8 an affirmative defense if by reason of zuch tntoxication the agtor at the
time of his econduct lacks substantial capacity either to appreciate
ite criminality / wrongfulness 7 or to conform his cenduct to the require-
wznts of law, -

(3) Definitions. Tn this Section unless a different meaning plainly is
vegquired:

(a} "intoxication" means a distucbance of wental or physical capa-
cities resulting from the introduction of substances into the body;

(b) "self-Indueced intoxication" meang intexication caused by
substances which the aetor knowingly intreduces into his body, the
tendency of which to cavse intexication he snows or gught to know,
irless he intreduces thenm pursuant to Zedical zdvice or under such cip-
cunstances as would afford a defense *o & charge of crime;

(c) T"pathological intexication" means intoxvication grozzly ex-
cessivs in éegree, given the ampunt of tha intcxieant, to which the

actor dozs not knaw he is susceptible.

-t _of Michigan Revised Criminal Code

“oction 715, Intoxication,

(1) Intcxication of the zcter is not a Gefonsa o a criminal charge,
@xcopt a3 provided in subsection (2), but in any progecution for an offensa,
wvidence of intexication of the defendant may te offsred by the defendant
~iznever it iz relevant to negative an element of the crime charged,

(Z2) Intoxication does not, in itself, constititte mental Aisease or de-
fect within the wmeaning of section 705,
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Text of Michigan Revised Criminal Code (cont.)--

(3> A person is not eriminaily responsible for his corduct if by reason
of intoxication that is not self-induced or that is pathological, at the time
he acts, he lacks capacity to conform his conduct to the requirements of law.

(4) "Intoxication™ as used in this section means a disturbance of mental
ar physical capacities resulting from the introduction of svbstances into the
body.

{5) "Self-induced intoxication" means intoxicaticn cavsed by substances
that the actor knowingly introducez into his body, thz tendency of which to
cause intoxication he knows or ought to know, unless he intraduces them
pursuant te medical advice or under circumstances thai would afford z defense
to a charge of crime,

(6} T"Pathelogical intoxication” means intoxication grossly excessive in
degree, given the amount of the intoxicant, to which the actor “oes not koow

he is sugceptible,

Text of Hew York Revieed Penal Law

SBection 15,25, HEfect of intoxication upon liability

Intexication is not, as such, a defense to a criminal eharge; but in any
prosecution for an offense, evidence of intoxicazior of the dzFendant may be’

offered by the dsfandant wvhenever it ig relevant to nerative an element of the
erimo. oherged, . o S



