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Section 1, Culpability; definitions, As used in

. _ : Exigting
this , unless the context may require otherwise: Law
¢1} "Act" means a bodily mevement. ORS
: ' h 151,010
{2) "Voluntary act" means a bodily movement performed
' Intention:
gonaclously and includes the conscious possesgion or control 151,010 (1}
: ' 163,010
of proparty. '
: : : et seq.
{3) "(missicn" weans a failure to perform an act the 166,220
performance of which iz imposed by law. Knewingly:

. “161,0010 (7)
(%) "Conduct" means an act or omission and its
' Roeckless:
acconpanying mental state, La3,892 (1)
: - 163,020 (2)
(5) "To act" means either to perform an act or to cait
Hegligent:
161,010 (2}
302115 (23

ta perform an ack.
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{6) ™"Culpable menhtal state™ means intentionally,

knowingly, recklessly or with criminal negligence 23 thesga
terms are defined in seetions (7), (B}, (2) and (10} of this sectien,
| (7} "Intentionally" or "with intent]” when used with respect to a result
or to conduct described by & statute defiﬁing 4 ¢rime, means that a perscn
acts with a.cansciuus gbjective t¢ cause tﬁe.rasult or to engage in the
conduct so described.

| ¢2) "knuﬁingly“ or "with knowledge', when used with respect te cnqﬂuct
ot o a eircumstiance dgsnribe& by 4 statute defining & cridge, means thet a

person acts with an ewsreness that his conduct is of a hature so desgeribed
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or that a circumstance so described exists,

| (9) *"Recklessly" when used with respect o & result or to a ﬁircum—
stance described by 2 statute defining & crime, means that a person is
aware of and conseicusly disrcgards a substantial and unjuetifiable risk that
the result will oecur or that the cireumstance exigte. The risk aust be
of auch nnture and degree that disrega;d thereof cqngtitutes a gross
deviation Ereom the standard of care that a ressonable persen would obserwe
in the zituation,

(10) “Griminal neglipence" or "eriminally negligent" wﬁen uséd with

respect to a result or to a circumstance described by a statute defining
4 crime, means that a person fails to be aware of a substantial and un-
Justifiable risk that the result will GeCUyr or that the circumatance
exiats. The risk must be of such nature and degree that the failure to
be aware of it constitutes a gross deviation from the standard of care
that 2 reasonsble person would ebserve in the situation.

COMMENTARY; CULPABILITY; DEFINITIONS
(See P.D. #2, February 1959

This section is taken from New York Revised Penal Law Sections 15.00 w
15.05. The same definitions appear in Michigan Revised Criminal Code Sections
301, 305, o

Settion 2. General Bequirements of Culpability,

.'(1} _The minimal requirement for cerimindl liabiiity is. the performance
by 2 person of conduct which ineludes a voluntary act of the omission to

pérform an act which he is capable of performing,
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{2) Bxcept as prﬁvided in subsection {3) of this section, a persan
1s not guilty of a erime unless he 2cts with a culpable mental state with
respect to each material element of the erime that necessarily requires a
culpable mental state., |
(3} Notwithstanding the provisions of subsection (2) of this section,
a €ulpable mental state is not required if:
{2} the offense constitutes a violation, unless a culpable mental
state is expressly included in the definition of the offense; or
.(b} the statute defining a crime clearly indicates a legislative

intent to dispense with any culpable mental state requirement.

COMMENTARY: GENBRAL BEQUIEBMENTS f CULPARILITY

{See P.D. #2, Pebruary 1969)

This section has been amended pursuant to recommendations of the
subcomnittee, In subsection (1} the modifying adverb,"physically”,
has been delated. The phraos,"that necessarily requires a culpable
mental state," has been added to make it clear that the draft dJdoes
net require scienter with respect to an element relating solely to
the statute of limitations, jurisfiction, venue, etc,,which may be
elements of the criwe but éo neot require a culpable mentsl state on
the part of the actor,

Bection 3., Constpretion of Zratibes with Feapect to Culpability
Requirements, (1} If a sictuie defining a erime pres-

eribes a2 culpable mental state Mt does not specify the element to which
ir applies; the preserilzd culpable mental state applies to each material
elepent of the crime that necessarily requires a culpable mental state.
{2) ZExcept as provided in subsection (3} of ZSection 2 of this
Arficle, if a statute defining a ecrime doas not preseribe a cuipabis

mehtal state, culpability is nonetheless redquired and is established
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enly if & perscn acts intentionally, knewingly er recklessly,

(3) If a statute defining a nrime expressly requires a culpable
mental state to establish an elenert of an offense, that element also is
established if 2 persecn ootz with & groater culpable mental state then that
which is required by Lhwe atatute,

{#) EKnowledge that condust constitutes an offense, or knowledge of
the exiastence, meaning, or applicatisn ef the statute defining an offense,
iz noet an element of an offense uniess the astatute clearly so provides,

COMENTARY; GONITRUCTICN (F STATUTES

Svbzaction (1} of 1his secticn 1s 5 restatement of subsection (1)
of Sestion 3 of Preliminary Draft No, 1. The new language Has been
addad to make the section consiatent with the changea in Section 2,

Subzection {2} iz basicaliy the name as Sectiom 4 of Preliminary
Praft No. 1, '

Subseztiom (3} is a2 simplifisd versicon of subsection (2) of
Section 3 of the esrlier draft,

Subsgzoetion (&) appeared as subaccuion (23 of Section 3 fn Treo’
Timinuty Draft No. 1.

Bection i, intoxiestion., (1) As usad in this sectien,

———— e A ey

I
T
unless the context mwn raguire othemwien: { Existing
{ Law
£a) TInkoxicakion' mcans 2 disturbance of mental or (
{ o83
physical ecapacitizz vrouiting frex chz intoatuctisn Af substances 136,400
¢
LY

into the body,
(k) “Belf-indveal Intexicalion” means inkoxieation caused by substances
that a person knowingly intredvres into his bedy, the tendency of which to

cause intoxication he knows or cught te know, unless he introduces them

pursuvant to madizal aidvice or under elrcumstances that would afford a



§2E:ril Principles of Griminal Liability -~ Culpability
Preliminary Drafi Ho.o 3
defense to a charge of crime,

{c} "Pathological intexication" means intoxication grossly excessive
in degree, given the amount of the intexicant, to which a person dees not
know he is susceptible.

{2) Except as provided in subgection (5} of this section, intoxication
ig not a defense to a criminal charge, but in any prosecution for a erime,
evidence of intoxication of the defendant may be offered by the defendant
whenever it im relevant to negative an element of the crime charged.

(3} Uhen recklessness establicshes an element of the crime, If the
dafendant, dus to sélf-induced intoxication, iz unaware of & risk of which
he would hava been aware had he been sober, such brawareness is immaterial.

(4) Intoxication does not, in itself, conatitute mentsl disease ar

defect within the meaning of .

(5) Intoxication that is not self-induced or thet is pathologicar-i=
a defense to a criminal charge if by cteason of such intoxication the

defendant at the time of hic emsduct acks substantial capacity either to

appreciate its eviminality or to conform his conduet to the requirement of

Loy g

SOMENTARY;  INTORKICATION

_This gsaction is based on Michipgan Bevised Criminal Code
Seetlnn.?lﬁ and HEC Secticy 2,78, The Reaponzibility Draft contains
no section relating to intoxication and the Reporter and Subccommitiee

No. 3 assumed that the subjoct would be covered in the Culpability
Draft.

] The definition of "intoxication" in subsaction {1) {a} is
intended to cover not only alacholic beveragss, but drugs, glue

sniffing, and other substauces 2% =11, Ag the Michigan commentary
states, "The emphacis is.on the result Tu. auhstance produces, not
its classification."
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The definitiens of "self-induced intoxication” in 1) {b) and
"Pathological intoxicsiion" im (1) (o) are intended te furnish
guidelines for determinihg when "inveiuntary" intoxicatiocn nay be
4 defense to a criminal charge under subsectiom {5,

Subsection (2) substantially restates ORS 136.40D:

"Intoxication as a defense, No act committed by a parson
while in a state of voluntary intoxication shall be deemed less
eriminal by reason of his having been in such cendition; but
whenever the actual existence of any particular motive, purpose
or iptent Is a2 necessary element to censtitute any particular
species or degree of crime, the jury may take inte consideration
the fact that the dcfendant was intoxicated at the time, in

determining the purpese, motive or intent with which he committed
- the act,"

Subsection {3) is taken from Seection 2.08 (2) of the Msdel Penal
Cede and provides, in effect, that a defendant is no less reckless if
he is unaware of & risk because of self-induced intoxication,

Subzections (4) and {5) are interreiated to the provisions of
the Responzibility draft. Subsection (&) restates the treditional
idez that "wvoluntary" intowication is not "insanity”, {See State v,
dorn, 22 Or 591 (1892): State v. Blodgett, 50 Qr 329, 92 P, 830 {1907 )),
Subsection (5) codifies the converseé proposition that intoxication
witich Is not "woluntary™ iz a defense if, as a result therecf, the
defendant lacks substaptial capacity to appreciate the criminality of
his conduct or to conform to the requirement of law.

Section 5., Ignorance or Mistake. Ignorance or mistake a3 to a matter

of fact or law iz a defenme if:

(1) the ignorance or mistake negatives the culpable mental stata

required for the commission of a erime; or

{2) the statute defining 2 crims or a statnis related thereto expressly

provides that the igroraves or wmisztake constitutes o defense or exemption; or

{3} the state of mind crcatcd by the ignorance ¢r mistake supports a

defense of Justification as defined in Article

[
. ———
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COMMEATARY;  IGHORANCE OR MISTAKE

This section states the three types of szituations in which
Iynorance or mistake as 1o a matter of fact or law is = defense,

Subgections{l) and (I) are a restatement of principles =et out
in MPC Section 2.04%, Subsection (3) is basad on Hew York Revised
Penal Law Section 15,20 and contains & reference to the Article on
Justification which, it is assumed, will provide that a reasonsble
mistake of fact will justify certain acts that would otherwise be
eriminal, i.e., use of phvaoical force iIn defense of a parsom,

The Draft does nok encompass the elaborate provisions relating to
mistake of law that appear in the MPC, New York and Michigan sections
directed at the viclatoer who relies upon an official, but errenecus,
statement of the law, Juwh a dofense really amounts to a limited
exception to the pesition stated in Section 3(4) that knowledge of
$liegality is not an zlement of an offense. As the ALI obsesrves, there
is some statutory and case support for such defenses but, also much
contrary authority. (See Cemments, MPG T.D. #%, p.138). Your reporter
could uncover ne reported Oregom cases in which the question was
raiged.

1t is submitted that it iz highly unlikely, at least, that a
persen whe acts upon an henest and good £aith reliance on an official
statement of the law would have the requisite culpability under the
provisions of the Draft te be guilty of an offense requiring mens rea
or scienter, An attempt to establish statutory guidelines £or thig kind
of case might well create more problems than it solves by opening the
door te spuricus defenszes based on technicalities. Such a situation
geems best left to the seund judgment of the proeecutors and courts
of this stats.




