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ABTICLE 3 , PARTIES TO CRIME

Section 1. OCriminsl liability based upon conduct,

{
A person is guilty of & crime If it iz comwmitted by his { Exiating
{ Law
own conduct or by the cenduct of ancthsr person for which he is £
( ORS
eriminally liable, or beth, { 181,210
{ 361.2Z0
{

COMMENTARY - CRIMINAR LIABILITY BASED UPON CONDUCT

&A. Summary

The underlyiug purpose of this secticn end those that feollow is
to declare the gemeral principles under which eriminal liability will
be imposed for aceessorial cerduct,

Section 1 states the fundamental rule that liability is based
upon one's own vonduct or the conduet of another for which he may ke
iiable, As noted in the Model Penal Code, 21! modern criminal justice
gystems are foundad upon this principle of accountabilisy. (Commentary,
MPG, Tent, Draft Ne, 1, p. 14 {1956))

B, Derivation

The section is derived from MPC 3. 2.06 (1) except that the worda
veriminally liable" are used instead of the language "legally account-
abie". Similar provisiong are contained in Michigan Revised Criminal
Code 8. 401 and Illinois Criminal Code 8. 5-1.

€, Relatiomship to Bxisting Law

The section is consistent with Oregon statutery law which long ago
abolished the common lsw distinciion between primeipals and accesgories
before the fact. The field of aceessories after the fact is not covered
by the Draft; such behavior amcunts to an interference with the admini~
stration of justice and should be dealt with under a separate article
a3 guch, Existing Oregon statutas relating to parties to crime: '

ORS 161.2130 Principals and accegsoriea, (1) The parties to
crimes are classified as principals and accessories.

(2) There ate no accessories in misdewmeansrs,
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ORS 161.220 Common law distinctions abrogated® prineipals defined.
The digtinction in felonies between an accessory before the fact and
a principal, and between principals in the first and second degrae, is
abrogated; all perscns ccnceroed in the commission of a felony or
misdemeanor, whzther they directly commit the act constituting the
erime or aid awnd abet in its ceemission, though not pregent, are prin-
cipale and shall be indicted, tricd, 2nd punighed as principals,

L83 161,230 Acceseories defined, All peteons are acecessories
who, atter the commission of any felony, conceal or aid the offender,
with knowledga that he has committad & felony, and with intent that he
may avoid or eseape from arrest, trial, cenviction or puniszhment,

ORs 161,240 Punishment of aceessory, Except where & different
punishdent 1s prescribed by law, an accessory, upon convietion, shall
be punished by imprisenment in the penitentiary for not more than five
¥ears, or by imprizonment in the county jail Eor not less than three
months nor mere than cne year, or by fine of not less than $100 nor
were than $500,

0BS 161,250 Accessory punishable though principal not tried, An
accegsory may be indicted, tried and punished though the principal is
not indicted or tried.
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Section 2. (Criminal liability for conduct of ancther;

eqgmalieity,
' {
A persen ls eriminally liable for the conduct of another . . Existing
( Law _
perscn censtituting a crime if: £ o
( - OES
(1) He is wmade criminally liable by the statute { 16i.210
{ 161.22G
defining the ecrime: or {

£2) With the intent to promote or facilitate the
commission of the crime he:
(a} Solircits or commands such other person to commit the
crime: or
(b) Aids or shets or sgrees or attempts to aid or abet such
other person inm planning or committing the crime; or
{c} Having a legal duty to prevent the commigsion of the

crimg, fails to make an effort he 13 legally required tc make,

COMMENTARY - CRIMINAL LIABILITY FOR GONDUCT CF ANOTHER.

A, Summary

SJection 2 gets forth the modez and extent of complicity in eriminal
conduct and the requisite mental state,

Subgzection (1) fixey liabiltity if it is =mo provided by the
specific eriwminal statute and will not disturb these situations where
special legislation way iwpose extraordinary liability upon a person
for the bekavior of ancther. An example of such a statute would be
one witich places vicarious criminal liability on a tavern owner for the
act of an empleoye resulting in sale of liquor to & minor. Ses, State
v, Brown, 73 Or 325, 244 P 454 {1914).

Paragraphs (a} and {b) of subsection (2) comprise a comprehenaive
statement of criminal liability based on conspiracy, solicitation or
ajiding in the cowmmission of the crime, The mens rea is an intent
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"to promote or facilitate" the commizsion of the crime, Note, how-
evey, that "conspiracy' as such, is not the basis of complicity in
substantive offenses committed in furtherance of its sima. The type
of conduct covered is phraszed in terms of "solieits', "commands", "aids"™,
Yabets" or "“agress or attampta teo aid or abet™, Solicitation has the
same meaning £or the purposes of this saction as is proposed in the.
Incheate Grimes Arvticle. (Sze, Sectisn 4, Preliminazy Draft No, 1,
March 1569} A lengthy discussion of the subject is found in Model
Pznal Code (Commentary, Tent. Draft No. 1, pp 20-26) wherein the
reason advanced for this treatoment of conspiracy is that there appsars
to ba no hetter way to confine within reasonable limits the secope of
liability to which a e¢riminal conspiracy may give rise.

Paragraph (c) referz to the failure to act by cone having a legal
duty to do seo. In such situations, if the cmission is undertaken
with the intent tec fazilitate the commineion of a crime, it should make
the lhdividnal as wmush an acconplice a8 ohe who gives affirmative aid,

B. Derivation

Subsection (1} iy tsken from Wi 8. 203 (2) (b} with the words
"eriminally 1liakle™ uszd instead of the word “accountabla",

The ilanguage of "intent to promote or facilitate" the cemmizaion
of tha crime in subsection (2) comes from Michigan Revised Criminal
Coda 8. 415, The balauce of the subsection is kased on MPC 2, 2,06 (3),
but follows the Michigan view that retaining the common law wverh "abets"
is desirable becsuss the word has been well defined by the courts.

C. PRelationghip to Existing Law

Subsection (1) restates the existing rule, although Oregon now has
no comparabla statute, that a principal may be held 1iable for the
eriminal acts of his agavt denme by the principal's authority, State
ex rel, Kruckman v. Eorysre, 124 Or 656, 2556 P 784 (1928)

Paragraphs (a) and (b) of subsection {23 do not differ sub.
atantislly from present law governing aceessorial liability, whether
that liability arises by virtue of aiding and abetting or by wirtue of
conspiracy liability for substantive crimes, See, OBS 161,220: State
v, Blackwell, 281 Or 528 407 P I8 617 (1965); State v, Shannon, 242
Or 404, 403 P 2d 911 (1966); BState v, Moczygemba, 234 Or 141, 359 P 24
557 (1963); State v. Brown, 113 Or 149, 231 P, 929 (1925); State v.
Johngon, 7 Or 210 (1879). o

The =zame languzage that is suggested for tha crime of Solicitatien
{Inchoate Crimes, Prelim, Draft Mo, 1, March 196%9) has been used in
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paragraph (a)., Although the crime of solicitation could be utilized
as a basis for prosecution even where the substantive crime was
actually committed, it is anticipated that solicitation will be em-
ployed primarily where the solicitation was unsuccessful, and that
prosecution as an accomplice will be the normal course in eases where
the solicitation did lead to the commission of a crime,

The terms ™aids"™ and “abets" have been utilized in paragraph (b)
without definiticon inasmpch as they have been interpreted in a number
of Oragon cases. State v. Rosser, 162 Or 293, 344, 91 P 24 295 (1839}
defined an “aider and abettor" as "one who advises, ¢ounsels, procures
or encourages another te comnit a crime, though not perschally present
at the time and place of the comwission of the offense.™  Btate v.
Start, 65 Or 178, 182, 132 P 512 {1913) defined "abet" as meaning
"£p countenance, assist, give sid" and to inelude "knowledge of the
urongful purpose of the perpetrator and counsel and encouragement in
tha crime™, Accord, State v. Wedemeyar, 55 Or 198, 132 P 518 (1913).

The prineiple enunciated in paragraph (<) can be illuatrated by
a case cited in the Michigan Commentary. In People v, Chapuan, 28 N.W,
896 (Mich, 1886), a husband seeking grounds for divorce, had tilred a
man te commit adultery with his wife, The wife did not cooperate and
instead was raped by the husband's accomplice. The bushand was in the
next room but made no effort to come to the aid of his wife, The court
had no difficulty in Finding that his failure to interfere under the
gircumstances, constituted aid and assistance rendering him liable fer
the offense, '

Another kind of case in which there clearly would be a duty to try
to prevent the crime would be that of & police offiecer who permits a
. prigoner to escape from official detention without making an effort te
prevant the eseaps. (OBS 162,324 provides that this is one of the
means of committing the erime of Escapa.)
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Seetion 3, Criminal liabiliity for conduct of another; no defenss, in

any prosecution for a erime in which criminal liability is based upon the
conduet of ancther person ﬁursuant to Section 2 of this Article, it is no
defense that:

{1} Suvch sther person has net been prosecuted for or convicted of any
crime based upon the conduct in questioh or has been cnnvicfed of z different .
erime or degree of crime; or

{2} The crime, as defined, can be committed only by a particular class
or classes of persons to which the defendant does not beleng. and he is for
that reason legally incapable of committing the crime in an individaul

capacity.

COMMENTARY - GRIMINAL LIABILITY FOR CONDUGT (F ANOTHER; MO DEFENSE.

A, Summary

Subgection (1) codifies the case rule that lack of convietion of
the principal iz no defense to prosecuiion of an accomplice., See UOregon
gazes cited infra.

Subsection (2) statea the generally accepted principle that a
person who is not capable in his individual capacity of committing a
erime may neverthalass be lisble for the behavior of another who has
the capacity to commwit the crime, For example, A, whe Is not-.a publie
gervant, aids B, who is a public servant, to raceive a brita, The fact
that A is incapable of commitiing the crime of bribe receiving alome
because he does not belong to the class of persons to whom it applias
{public servants) does not preclude his conviction thereof on the
basis of his accessorial conduct, BSee Oregon cases infra.

B, Derivation
The section is based upon language appearing in MPC 5. 2,06 (7},

New York Revised Penal Law $. 20,05 and Michigan Bevised Criminal Code
5. 425,
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C. BRelationship to Exiating Law

Oregen now has no comparable statute; however our court decigions
have articulated the same rules, Pertinent cases relating to subsection
(1):

A principal may be convicted of murder inm the second degree
and an actegsory before the fact of the crime of manslavghter, -
State v. Steavea, 29 Or 85, 43 P 947 {18356}

The fact that a codefendant was gequitted does not prevent
the conviction of the accused,--State v. Casey, 108 Or 386, 217
P 632 (1023), Cf. Rooney v. U.S., 203°F. 928 (C.C.A. 1913).

Subsection (2):
Since anactwent of ORS 161,220 the Oregon ecurt has consis-
tently adhered to the doctrine that who ecannot alone commit a
crime defined by statute may, by aiding and abetting one within
the class against which the statute is directed, rendar himseif
criminally liable though the statute does not in eXpress terms
extend to persons not within the class, State v, Casge, 61 Or

265, 122 P 30% (1912); State v, Fraser, 105 OF 589, J00. 0 4&7
(19223,
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Section &, Exemptions to criminal liability for conduct of another,

Except as otherwise provided by the statute defining the crime, & person
is not criminally liable for conduct Of anothar censtituting a crime if:

(1) He is a victim of that crime; or

{2) The crime iz so defined that his conduct is necessarily incidental

thereto,

CMMENTARY ~ EXEMPITONS TO CRIMINAL LIABILITY FOR CONDUCT OF ANOTHER,

A. Summary

This secticn states certain principles for relieving a person
from accountability for the conduct of another,

Under subseetion (1), unlass the atatute defining the crime pro-
vides to the contrary, a "wictim'" of the eriminal act does not share
the guilt of the actor. Thus, a victim of a blackmail plot who pays
over money, even though he Yaids" the commisalon of the crime, or the
girl under the age of consent in statutory rvape, even though she
"solicits” the criminal act, are not deemed guilty of the substantive
offense,

Subsection (2) extends the same concept to situations wherein the
person may not be characterized exactly as a “victim", The MPC suggests
the folleowing examplams: Should a man adcepting a prostitute’s solici-
tation be guilty of prostitution? Should & woman upon whom am illegal
miscarriage is produced be guiity of sbortion? (See, State w. Barnett,
infra ) Shouwld s bribe taker be guilty of bribery? (Commentary, Tent.
Draft No, 1, p, 35 (1953),)

B, Derivation

The origin of section 4 is MPC 8, 2,06 (6); New York Revised
Penal Law 8, 20,10 and Michigan Bavised Criminel Code 5, 820, It
more closely resembles the last cited section.

C. Relationship to Existing Law

There are no comparable existing Oregon statutes: however, the
two exempiions are well recoghized in peneral common law threughout
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the United States and by the CGregon Court,

The justification for Subsection (1) is stated in the Model
Penal Code commentary:

"It seems eclear that the victim of a erime shouid not
be held &3 an accemplice ir its perpetration, though his con-
duct in & sense 8885ists in the commission of the crime. The
business-man who yields to the extortion of a racketeer, the
parent who pays ransom to the kidnapper, may be unwise or even
may be thought immoral; [but] to view them as invelved in the
eommission of the crime confounds the policy embodied in the
prohibition; it ie laid dowm, wholly or in part, for their
protection. So, too, to hold the female an accomplice in a
statutory rape upon her person would be inconsistent with the
legislative purpose to protect her against her own weakness

in consenting, the very theory of the erime,” (Model Fepal
Code, supra at 33).

This position is consistent with Oregon case authority,
State v. Knighten, 3% Or &3, 63 P 566 (1901) {prozecutrix is not
an accomplice to statutory rape); State v. Mallory, 92 Or 133,
180 P 99 (1915) (prosecutrix ia not an accempiice fo fornication),

The justification for subsection {2) also is well put in the
Medel Penal Code commentary:

VExciusion of the victim does not wholly meet the problems
that arise. Should 2 woman be deemed an accomplice when an
abortion is perforued upon her? Should the man who has inter.
course with a prostitute be be (sic) viewed as an accomplice
in the act of prostitution, the purchaser an accomplice in tha
unlawful sale, the unmarried party to a bigamous marriage an
accomplice of the bigamist, the bribe-giver an accomplice of
tha taker?

"These are typical situations where conflicting policies and
strategics, or both, are Involved in detetwining whether the normai

o L
L
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principles of accessorfal accountability ought to apply. One factor
that has weighed with some state courts is that affirming liability
wakes applicable the requirement that testimony be corroborated; the
consequentice may be to diminish rather than enhapce the law’s effec-
tiveness by meking any convictions unduly difficult, More than thia,
hewaver, is involved, In situaticns like prostitution, prohibitien,
sven abortion, there is an ambivalence in public attfitudeas that
makes enforcement very difficult at best; if liability is pressed te
its logical extent, public¢ support may be wholly lest. Yet to trust
only to the discretion of prosecutors makes for anarchical diversity
and enlists sympathy for those zgainst whom prosecution may be launched,

"To seek a systematie legislative resolution of these issues seens
a hopeless effort: the problem must be faced and weighed as it arises
in each situation. Whet is common to these cases is, however, that
the guestion is before the legislature when it defines the individual
offense involved, No one can draft a prohibition of adultery without
awareness that two parties to the conduct necessarily will be invelved,
It is proposed, therefore, that in such cazes the generzl section on
complicity be made inapplicable, leaving to the definition of the
erime itself the sslzsctive judgement that must be made. If legis-
lators know that buyers will not be viewed as accomplices in seles
unless the statute indicates that this behavier is ineluded inm the
prohibition, they will focus ot the problem as they frawe the definition
of the crima. And sinece the exception is confinad to behavior
nigevitably ineident to™ the commission of the erime, the problem, we
repeat, inescapably presents itseif in defining the crime.” (Model
Fenal Code, supra at 35-36,)

In State v. Barnett, B56 adv. Sh. 131 {Peb 19635), 2 prosecution for
manglavghter by aborticn, the defendant argued that the mother upon whom
the abortion wis performed was an accomplics within the meaning of O0R3 161,220
and that therefore, the defendant could not dbe convicted on her testimony
alone because of OBRS 136.550 {requiring corroboration of acecmplice testi-
mony.) The Court in affirming the conviction stated: "It is ocur opiniecn
that it was not the intention of the legislature by the passage of this
atatute {OBS 161.220) to make the consent and solicitation of the mother
culpable when such actions had not been previcusly so coensidered, **¥*The
fact that certsin actions have been held to constitute the aiding and
abetting of crimes other than manslaughter by abortion does not resuit in
the necessary conclusion that historicel precedent must be disregarded and
that the consent and solicitation of the mother should be treated as
sufficiently concerning her with the commiasion of the crime so that she
is an accomplice, We do not believe the legislature intended any such
result,” (Id, at 133-4)
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Adoption of the proposed =ection would clearly show that, indeed,
the legislature does not intend any such result snd would undoubtedly
ba of great ald te the courts in deciding whether or not as a matter of
law a parson is an accomplice in any given case.

The rule in this state is that an accomplice is one who is subject
to be ipdicted and punished for the same crime for which the defendant
iz being tried, State v. Barnett, supra at 132. See, also, State v.
Coffey, 157 Or 457, 72 P?d 35 (1937) (& bribe giver is not an accom-
plice of the public officer receiving the bribel); State v, McCowan,
203 or 551, 280 P2d 976 (1955) {a prostitute is not an accomplice of
8 man who receives her earnings in violation of QRS 167,120, }

An accomplice has been further defined in Qregon cases as “a person
who knowingly, volunterily and with common intent with the prineipal
offender, upites in the commizsiom of 2 crime.™ State v, 3tacey, 133 v
Lo, 53 PEd 1152 (1936); State v, Ewing, 174 Or 487, 189 B2d 765 (19&4)
State v, Nice, 240--0r 383, HOL Bed 296 (1965).
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Section 5, Criminal liability for conduct of another; renunciation
ag defense.

(1} In any prosecution for & crime in which eriminal liability is
based upon the conduct of another person pursuant to section 2 of this
Article, it is a defense that, under circumstances manifesting a complete
and woluntary renunciation of his criminal purpose, the actor terminates
his complieity prior tc the commission of the crime and;

{a) Wholly deprives his complicity of its effectiveness in the
commission of the crime; or

(b) Gives timely warning teo law enforcement authorities or
otherwise makes proper effort to prevent the commission of the crime.

(2} The defanse of renunciation is an affirmative defansze which shall

——

ba proved by the deFendant by a preponderance of the evidence,

CQMMENTARY - CRIMINAL LIABILITY FOR CONDICT OF ANOVHER; RENUNCTATION AS

" UEFENSE,

A, Summary

This secticn sets Lorth the requirements for making out a defensze
cf renunciation and is based on the premise that even though acts of
complicity have occurred, criminal liability may be averted if the
reason For its imposition disappears before the crime haz been com-
mitted, There must be a voleuntary renunciation plus appropriate steps
toe deprive the complicity of its effectivenass,

The Model Penzl Code, in noting the course of action that will
suffica, stztes:

"The asction needed for that purpose will, of course, vary
with the accessariel behavior., If that consisted of aid, as by
providing arms, a statement of withdrawal cught not be sufficient;
what is important is that he get back the arme. If, or the other
hand, complicity inhered in request ar encouragement, counter-
manding disapproval should suffice to nullify its infiuvence,
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provided it is Beard in time to allow teconsideration by those
planning to comnit the erime,

"There will be cases where the only way that the aceomplice
can deprive his conduct of its affectiveness is to make indepen-
dent efforts to prevent the erime. When that is ao, the law
should nonetheless accord the possibility of gaining an iwmunity
provided there is timely warning to the law enforcement suthorities
or there otherwise is proper effort to prevent commiassion of the
crime, The sort of effort that should be demanded turns so
largely on the circumstances that it does not sesw advisahle to
attempt formulation of a more specific rule™, (Teut, Draft No 1,
pp 37-38)

The basic rationale supporting the adoption of & renunciation
provision is thoroughly discussed in Commigssion Artiecle en Inchoate
Crimea (Prelim, Praft No, 1, sec. 3, pp 14-18), The comments relating
to renunciation being an affirmative defense with the burden of proof
allocated to the defendant apply equally to the instant section.

B. Derivarion

The language In subsection (1) is derived from MPEC S, 2.06 (&)
{c); howevar, the phrase "under ¢ircumstances manifesting a complete
and voluntary renunciation of his eriminzal purpoase', which is used ip
the Inchoate Crimes Draft, has been inserted here,

Subsection (2) is identical to the Inchoate Crimes proposal,

C. Belationship te Existing Law

This section would ¢reate new provisions in Oregon law, The
section is submitted cenditionaily by your reporter for examination by
the Commission because the policy considerations are basically the
aame as are Involved in connhection with renuncfation as it applies to
the area of inchoate crimes, i.e., attempts, sclicitation and congpiracy.
The actions required of the defendant to successfully iavoke the defense
under section 5 should, however, be distinguished from those requized
when the substantive crime tas not been coumitted, See, Inchoate
Crimes, Prelim, Draft No, 1, aections 3,%,10.
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8ection 6. Criminal liability of corporatioms.

(1) Definitions, As used in this section:

{a) "Agent" means any director, officer or ewploye of & cor-
poration, or any other person who is authorized to act in behalf of
the corporation,

(b) "High managerizl agent™ means an officer of a corporstion o
any other agent in a poesition of comparable authority with respect
to the formulation of corporate policy ox the superviaion ir @
managerial capacity of subordinate employes.

(2) A corperation is guilty of an offense if:

{(2) The conduct constituting the offense is engaged in by an
agent of the corporation while acting within the scope of his employ-
merrt and in behaif of the corporation and the offense is a misdemeanor
or & viplation, or the offense is one defined by & statute that clearly
indicates a legislative intent to impose criminal iiability on a
¢orporation; or

() The conduct constituting the offense consists of an omission
to discharge a specific Jduty of effirmative performance imposed on
corporations by law; or

(c} The conduct constituting the offense is engaged in, authorized,
solicited, requested, comwanded or knowingly tolerated by the board of
directors or by a high managerial agent acting within the scope of his

employment aud in behalf of the corporation.
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Section 7. Criminal liability of an individuval For corporate econduct.

- A person is criminally liable Eor conduct constituting an offense which
he performs or causes to be performed in the name of or in behalf of a |
corporatioh to the same extent as if such conduct were performed Iin his own

name or hehalf,

GOMMENTARY - CRIMINAL LYABILITY CF CORPORATIONS

A, Sunmary

Section 6 indicates the circumstances under which & corporation
may be held eriminally liable,

Section 7 assures that a person is not exempted from personal
eriminal lisbility performed through or in the name of a corporation,

Paragraph (a) of Subsection (2) indicates the offenses for which
& corperation may be held criminally liable for the cenduet of an
agent acting within the scops of his employment. It adopts the agency
prineiple of reégpondeat superior, qualified by the additional require-
ment that the eonduct be "in behalf of the corporation", Liabilicy
based upon respondeat superior is limited to offenses that are mis-
demeanors or viclatious. The only exceptions to this limitation would
need to be clearly indicated by the legislature in the statute de-
fining a felony that imposed corparate liability,

Faragraph (b) affirms the responsibility of corporations Eor the
commission of an offense through omission of a duty specifically im-
pesed on corporatiens by law,

Baragraph (e) alse states a basis for liability thet relates mors
to the actwal responsibility of the corporation than the theory of
respondeat superior. It applies to those activities which were Rfiown
specifically to high corpoerate executives,

The1policy issues to be considered are well stated in the Model
Penal Code:

* In approaching tha analysis of corporate criminail capacity,
it will be observed initially that the imposing of criminal
penalties on corporate bodies results in a species of vicarious
eriminal lisbility. fThe direct burden of =2 corporate Line in
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visited on the aharebolders of the corporation. In most cases,
the shareholders have not participated fi the criminal conduct

and lack the practical means of supervision of corporate management
to prevent miseonduct by corporate agemts. This is not to say,

of course, that all the considerations of policy which are ine
volved in imposing vicarious responsibility on the buman prin-
ciple are present in the same degree in the corporate cases.

Twe fundamental distinctions should ba noted. Firat, the very
fact that the corporation is the party nominally convicted means
that the individual shareholders eacape the opprobrium and inci-
dental disabilities which normally follow a personal conviction or
those which may result even Erom being named in an indictment,
Second, the shareholder's less is limited te his equity in the
corporation, His personal asseta are not ordinarily subject to
levy and the conviction of the corporation will not result in

loss of liberty to the stockholders. MNeverthelesa, the fact that
the direct impact of corporate fines is felt by a group ordinarily
innorent of criminal conduct underscores the point that such
fines ocught not to be authorized except where they clearly may be
expected to accompiish desirable social purposes. To the extent
that shareholders participate in eriminal conduct, they may be
reached directiy through application of the ordinary prineciplea

of criminal liability,

It would seem that the ultimate justification of corporate
criminal reapconsibility must rest in large measure on an evaluation
of the deterrent effects of corporate fines on the conduct of
corporate agents., Ia there reason for anticipating a substan-
tially higher degree of deterrence from fines levied on corporate
bodies than can fairly be anticipated from procgeding directly
against the guilty officer or agent or £rom other feasible sanctipns-
of a2 non-criminal character?

¥t may be asssumed that ordinarily a corporate agent iz not
likely to be deterred from criminal conduct by the prospect of
corporate liability when, in any ewvent, he faces the prospect of
individautly.-guffering seriocus criminal penalties for hiz owm
act, IE the agent cannot be prevented frow committing an offense
by the prospect of personmal 1iability, he ordimarily will not be
prevanted by the prospect of corporate liability,.

*yet the problem canmnot be resclved so simply. For there are
probably cases in which the economic preasures within the eor-
porate body sre asufficiently potent to tempt individuals te¢ hazard
personal liability for the sake of company gain, especially
where the penalties threatened are moderate and where the offense
does not lnvolve behavior condemned as highly immoral by the
individual's essociates, Thiz' tendency may be particularly
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strong where the individieal knows that his guilt may be difficult
to prove or where a favorable reaction to his position by a jury
may be anticipated even where proof of guilt is strong. A mum-
her of appellate opinions reveal situations in which juries have
held the corporate defendant criminally liable while acquitting
the obviously guilty agents who committed the criminal acts.

See e.g,, United States v, General Motors Corp., 212 F. 2d 376,
411 (7th Cir, 19413 ('We cannot understand how the jury could
have acquitted ail of the individual defendants.™); United States
v. Austin-Bagley Corp., 31 F, 2d 229, 233 (2d Cir, 3929} {"How
an intelligent juty could have acquitted any of the defendants we
cannot conceive,"); American Medical Ass'n, v. United States,
130 F, 29 233 (D.C, Cir, 1942),

*Thies may reflect more than faulty or capricious judgment
on the part of the juries. It may represent a recognition
that the gorial conseguences of a criminal convietion may £all
with a disproportionately heavy impact on the individual defen-
dants where the conduet involved is not of a highly immoral
character. It may also reflect & shrewd belief that the wiolation |
may have been produced by pressures on the snbordinates created
by corporate managerial officials even though the latter may not
have intended or desired the crimingl behavier and even though
the preasures can only be sensed rather than demonstrated. Further-
more, the preat mass of legislation calling for corporate
criminal liability suggests a widespread belief on the part of
leginlators thet such liazbility is necesgary to effectuate
regulatory policy. In some cases, such as the Elkins Act,
legislatures have added corporate liability to the eriminal
penalties on the belief founded on experiaente that such addi-
tional zanttions are necessary. N.¥. Central B.R., v. United
States, 212 0.5, &81, 494-495 (31908).

"The case so made out, however, does not demonetrate the
wisdom of corporate fines genarally. BRather, it tends te auggest
that such liability can best be justified in cases L which
penalties directed to the indiwvidual are moderate and where the
criminal conviction is least likely to be interpreted as a form
of social moral condemnation. This indicatas a general line of’
distinction between the "malum prohibitum' regulatory offenses,
on the one hand, and more sericus offenses, on the other. The
same distinction is suggested in dealing with the problem of
jury behavior. The caseg cited above involwing situations in
which individual defendants were acquitted are alt cases of
economic regulations. It mey be doubted that such results
would have Followed had the offenses involved a more obvious
moral element. In any event, it is noi c¢lear just what con-
clusions are to be drawn Erom the cited cases. In each, the jury
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had corporate liability available as an alternative to acquittal’
of all the defendants. Conceivably, if that alternative had pot
been available, verdicts against the individuals in some of the
cazes wmight have been returned. 'Thus, it is at least posaible
that corporate liability cnecurages erratic jury behavier.

It may be true that the cowplexities of organization charecteristic
of large corporzte enterprise at times present real prcoblems

of identifying the guilty individual and @atablishing his eriminal
liability, It would be toped, however, that more could be

pointed to in justification of placing the pecuniary burdens of
e¢riminal fines on the innocent than the difficultics of proving
the guilt of the culpable individual. Where there is concrete
evidence that the difficulties are real, however, tha effectuation
of regulatory policy way be thought to Jjustify the means,

"In surveying the case law on the subject of corporate
criminal 1iability one may be struck at how few are the types of
common-law offenses which have actually resulted in corporate
eriminal responsibility, They &re restricted for the most part
to thefts (including Frauds) and involuntary manslaughter. Con-
spiracy might alsc be included, but generally the cases have
involved conspiracies to violate regulatory statutes (such as the
anti-trust laws), and often these statutes include specifie
censpiracy provisions made applicable to corporate bodies, He
cages have been found in which a corporation was sought to be
hald criminally liable for such crimes as murder, treason, rape
or bigamy. 1In general, such offenses may be effectively punished
and deterred by proscriptions directed against the guilty
individuals. One would not anticipate the same reluctance on the
part of juries to convict which seems sometimes to be present
where the offense is a regulatory crime, Moreover, in maay of the
situations, such as those involving involuntary manslaughter,
there is & strong possibility that the sharveholders will be called
upon to besr the burden of tort recoveries. ‘Phe prospect of
tort recoveries may also b2 expected to encoursge superviaion of
subcrdinate ewployees by exseutive personnel." (Madel Penal Code,
Tent, Drait No. 4, pp 148-150)

Perivation

Source of section 6 is New York Revised Penmal Law 3, 20,20,

Michigan Revised Criminal Cede S. 430 and Model Penal Code S, 2.07.

Section 7 is identical te Michigan S, 435 and Wew York §. 20,15.
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C. BRelationship to Existing Law

At present there is no specitie statutory wrovision dealing
generally with corporate oriminal l1iability, although thare ara
atatutes dealing with some individual Fields relating therets mud =
definitional criminal statute that includes corporations,

ORS 161,010 contains definitions of terms used in statutes
relating to crimes and criminal procedure and ineludes "(11} 'Parson’
ineludes corporations as well as natural persons.*

ORS 135,840 provides that a plea of gurilty to an indictment against
& corporation may be put in by counaal,

State v. Fraser, 105 Qr 580, 209 2 467 {1222) held that a cor-
paration is capable Gt wonmltting the crime of selling and cffering
securities for sale as a dealer without cowplying with the Blue Sky Law,

Oregon, aleng with the wvast majority of states, has refused to
extend corporate criminal 1iability to crimes of personal vieolence
such as homicide or manslaughter. gtate v, Pacific Powder Co., 226
Or 502, 360 P.2d 530 (1861), . Tha draft ‘mection would leave Fhig
position unchanged but should assist the courts in eonstruing future
criminal statutes that may involve corporate responsibility and in
deternining the legisiative intent with respect to each particular
erime, :
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- Jext of Model Penal Coda

Bection 2,06, Lisbility for Conduct of Another: Complicity,

{L) A person is guilty of an offense if it is cowmitted by hiz own
-conduet or by the conduct of another person for which he is legally
accountable, or both,

(2) A person {s legally accountable for the conduct of another per-
son when:

fa) acting with the kind of culpability that is sufficient for the . -~

commission of the offense, ha causes an innctent or irrsaponsible
. pREadn to-engage in such conduct; or

{(b) he is made arncountabls Ffor the conduct of such other person
by the Code or by the law defining the ofFonse; Or

(¢) he is an accomplice of such other person in the commimsion
of the offense,

(3) A perszen is an accomplice of another persen in the commission of
an offense if:

{a}) with the purpese of promeoting or facilitating the commission
of an offensa, he
(i) soiiecits auch other person to commit it; or

{ii) aids or agrees or attempts to aid such other person in
planning or committing it; or

(iii) having a legal duty to prevent the commission of the
offenge, fails to make proper effort &o ko do; or

{b} his conduct is expressly declared by law Lo astablish his
complicity.

(kY When eausing a particular result is an element of an offenaza, an
actomplice in the conduct causing sueh result is an accomplice in the
commiszion of that offense, if he acts with the kind of culpability, if
any, with regpect to that vesult that i3 suFfieient for the commigsion of
the offensge,

{5) A person who ifs legally incapable of committing a particular
offenze himself may be guilty thereof if it is committed by the conduct of
another parson for which be is legally accountable, unless such liability
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is inconsistent with the purpese of the provision e=tablishing his incapacity,

(6) Unlesa otherwise provided by the Cede or by the law defining the
cffanse, a persem is not an accomplice in an offense committed by anothar
perscn LE:

{a) he is a viectim of that offense; or

{b) the offensa is so defined that his ¢onduct is inevitably
incident to its commission: or

{c) he terminateg his complieity prior to the ccomissiecn of the
offense and

(i) wholly deprives it of effectiveness in the commission
of the offanse; or

{ii) gives timely warning to the law enforcement authorities
or otherwige makes propar affort to prevent the commizsion of
the offense.

(7) An aceonplice may be convicted on proof of the commission of the
offense and of his complicity therein, though the person claimed to have
committed fhe dfense has not been prosecuted or convicted or has been
convicted of a different offense cr degree of offente or has an immunity
to prosecution or conviction or has been acquitted.

Section 2,07, _Eiability cf Sorporaticns, Unincorporated Associations and
Persons Acting, or Under a Duty to Act, in Their Behalf,

{1) A corporation may be conwicted of the commission of an offense if:

{a) the offense is a violation or the offense is defined by a
statute other than the Cede in which a legislative purpose to impose
liability on corporations plainly appears and the conduct is performed
by an agent of the corporation acting in behalf of the corporation
within the scope of his office or employment, except that if the law
dafining the offense designates tbe ateuts for whose conduct the
corparation is accountable or the circumatances under which it is
gocountable, such provizions shall apply: or

{b) the offense consisis of an omission to discharge 2 spacific
duty of affirmative performance imposed on corporations by law; or

{c) the commission of the offehse was authorized, reguested,
conpandsd, performed or reckleasly tolerated by the board of directors
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or by a high managerial agent acting in behalf of the corporation with-
in tha scope of his cffice or amployment,

(2) When absolute liability is {mposed for the commission of an offense,
a legislative purpose to impose liability on a corporation shall be assumed,
unless the contrary plainly appears,

{3) An unincorporated association may be convicted of the commission
of en offense if:

{a) the offense is defined by a statute other than the Code which
uxpressly provides for the lisbility of such an association and the
conduct is performed by an ageni of the associateion acting in behalf
of the association within the acope of his office or employment,
except that if the law defining the offense designates the agente for
whose conduct the association is accountable or the circumatances
under which it is aecountable, such provisions shall apply; or

(b) the offense consists of an ocmission to discharge a speeific
Juty of affirmative performance imposed on assoniations by law,

{4y As used in this Bection:

(a) "corporation” dees not include an entity organized as or by
a governmental agency for the execution of a governmental program;

{b) "agent" wmeans any director, officer, servant, exmployee or
other person authorized te act in behalf of the corporation or association
and, in the case of an unincorporvatad association, a member of such
associlation;

{¢) "high managerial agent™ means an officer of a corporatior or an
uhincorporated zsseciation, or, in the case of a partnership, a
partner, or any other agent of a corperation or asseclation having duties
of such responsibility ihat his conduct may falrly be assumed to rep-
resent the poliey of the corporation or agscclation,

{5) In any prosecution of a corporation or &n unincorporated asgociation
for the commission of an offense inclvded within the terms of Subsection
{1y (a) or Subsection (3) (a) of thiz S2ction,ether than an offense for
which absolute liability has been imposed, it shall be & defense if the
defendant proves by a preponderance of evidence that the high managerial
agent having supervisery responsibility over the subject mattetr of the
offense employed due diligence to prevent its commission. This paragraph
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shall not apply if it is plafinly inconaistent with the legialative pur-
pese in defining the particular offense.

(6) (a) A person is legally accountable for any conduct he petforms
or causes to be performed in the geme of the corporation or an unincorporated
associstion or in its behalf to the same extent as if it were petformad in
his own name or behalf,

(b} Whenever a duty to act is imposed by law upon a corporation or an
unincorporated association, any agent of the corporation or asscciation
having primary responsibility for the diacharge of the duty ie legaily
accountable for a reckless omission to perform the required act to ths
same extent as if the duty were imposed by law directly upon himself.

(¢) When a persen is convicted of an offense by reason of his legal
accountability for the camduct of a corporation or am unincorporated
asgociation, he is gubject to the sentence authorized by law when a patural
paerson is convicted of an offense of the grade and the degree invulwved,

Text of Michigan Revised Criminal Cede

[ Liability Based Upen Behavior)

Sec, R0l. A persom may be guilty of an offense if it is committed
by his own behavior or by the behavior of another person for which he is
legally accountable as provided in this chapter, or both.

[ Liability Based Upon Behavior of Another: Specific Provision ]

Sec. #05, A person is legally accountable for the behavior of another
parson if he is made accountable for the conduct of such person by the
statute defining the offense or by sgpecific provigion of this code,

[ Liability Based Upon the Bshavior of Another: Conduct of an Innecent Persen] ;

Sec. #410. (1) A person is legally accountable fot the behavior of
another if, aecting with the culpable mental state gufficient for the com—
miasion of the offense in question, he causes an innocent petson to engage
in such behavior,

{2) As used in this section, an "“innocent perzon" inciudes any person
whe is not guilty of the offense in question, despite his behavier, because
of »

{a) Criminal irresponsibility or other legal incapacity or
exempt ion,
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(b) Unawarenéss of the criminal nature of the conduet in question
or of the defendant's eriminal purpese.

(e} Any other factor precluding the mental state sufficient
for the commizsion of the offense in question.

[Liability Based Upon the Behavior of Another: Complicity ]

Sec. 415. A person is legally accountable for the behavior of another
constituting a criminal offense if:

(a) With the intent to promote or facilitate the commission of the
offense:

(L) He solieits such other person te coumit the offense;

(ii} He aids or abets such other person in planring or vummitting
the offense; or

(iii) Having a legal duty to prevent the commission of the
offense, he fails to make an effort he iz legally required to make; or

(b) Acting with knowledge that such other person was committing
or had the purpose of comnitting the offense, he knowingly provided means
or opportunity for the commission of the offense that substantizlly
fapilitated its commission, ’

{ Liability Rased YUpon Behavior of Another: Exemptions]

Sec, 420, Unlese otherwise provided by the statute defining the
offengsa, a person shall not ba legally accountable for behavior of another
constituting a criminal offense if:

(8) Fe is a victim of that offanse:

-~ (b} The offense is s¢ defined that his conduct is inevitably in-
cidental to its commission;

(¢) Prier to the commission of the offense, he terminated his effort
to promote or facilitate its commission and either gave timely warning to
law enforcement authorities, gave timely warning teo the intended wictim, or
wholly deprived his complicity of itz effectiveness in the commission of
the offense. The burden of injscting this issue is on the defendant, but
this does not zhift the burden of prockE.
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[ Liability Bassd Upon the Behavior of Another: No Dafense].

Sec. 525. 1In any prosecution for an offense in which eriminal liability
is based upon the behavior of another person pursuant to this chapter, it
is no defense thats

{a) Such other perzon has not been prosecuted for or convieted of any
offense baszed upen the behavior in question or has been convicted of a
different offense or dogres of offense.

(b) The defendant belongs te 2 class of persons who by definition
of the offense are legally incapable of committing the offense in an
individual capacity.

[ Crimiral Liability of Corporations ]
Sec. 430. (1) A corporation is guilty of an offense if:

(a) The conduct censtituting the offense is engaged in by an agent of
the corporation while acting within the scope of his ¢mploywent and in
behalf of the corporation, and the offense is a misdemeanor or a violation,
or the vifense is one dzfined by A statute that clearly indicates a
legislative intent to izmposz svch criminal liability on a corporation;

{b) The conduct constituting the offense consists of an omission to
discharge & gpecific dity of affirmative performance imposed on corporations
by law; or

{¢) The conduct eonctituting the offénse is engaged in, authorized,
solicited, requested, comnindzsd or knowirgly toleratsd by the board of
directors or by a high managerial agent scting within the scope of hia
employment and in beshalf of the corporation.

2y As used in this saction:

(8} "Agent" means any directer, officer or employse of a corporation,
or sny other paracn wbo iz 2utherized to aet in behalf of the ecorporation,

[Criminal Liability of aa Iadividual for Corporate Conduet]

Sec. 135, A pevson is evimizally idabis Per ectdust pomstituting an
offense which he psrforus or ecauees te be porformed in the name of or in
behalf of a corporation to thz same extent as if such conduct were performed
in his own name or behalf.
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Sec, 20,00 Criminal liability for conduct of another

When ona person engages in conduct which constitutes an offense,
another peraot is criminally liable for such conduct when, acting with the
mwental culpability required for the commissicn thereof, he molicits, requests,
commanda, importunss, or intentionally aids such person to engage in such
conduet,

Sec, 20.05 Oriminal tiabkility for conduct of another; no defense

In any prosecution £or an offense in which the criminal iiability of
the defendant is based upon the conduct of another perszon pursuant to
gection 20,00, it is no defense that:

1. Such other person is not guilty of the offense in question owing
to eriminal irresponsibility or other legal incapacity or exemption, or te
unawareness of the criminal nature of the conduct in question or of the
defendant's criminal purpose or to other factors precluding the mental
state required for the commission of the offense in question; or

2. Such other person has not been prosecuted for or convicted of any
offense based upon the conduet in questior, or hag previously been acquitied
thereof, or has legal immunity from presecution therefor; or

3., The offense in question, as defined, can be committed only by a
particular class or classes of persons, and the defendant, not belenging to
guch class or classes, is for that reason legally incapable of committing
tive offense in an individual eapacity.

Bee. 20.10 Criminal liability for conduct of another; exemption

Notwithstanding the provisiens of sections 20,00 and 20,03, a person
{3 not criminalliy liable Eor conduct of another person constituting an
offense when his own conduct, though causing or aiding the commigsion of
guch offense, is of a kind that is necessarily incidental thereto. If
gsuch conduct constitutes a reiated but separate cffense upon the part of the
actor, he is liable for that offense only and not for the conduct or offense
conmitted by the other person,

Sec, 20.15 Convictions for different degrees of offense

Except as otherwise expressly provided in this chapter, when, pursuant
to section 20.00, twe or more persong are criminally liable for an offense
which is divided into degrees, each person is guilty of such degree as is
compatible with his owm culpable mental state and with his own accounta-
bility for an aggravating fact or circumstance,
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Bec, 20.20 Criminal liability of corporstions

1. As used in this section:

(2) TAgent™ means any director, officer or employee of & cor-

poration, or any other person whe is authorized to usct in behalf of
the corporation.

{b)} "High managerial agent™ means an officer of a corporation or
any other agent in a position of comparable authority with respect to
the Lormulation of corporate policy or the supervision in a managerial
capacity of subordinate employeas,

2, A corporation is guilty of an offense when:

(a} The conmduct constituting the offense consists of an omission
to discharge a specific duty of affirmative performance imposed on
corperations by law; eor

(b} The conduct constituting the offense is engaged in, authorized,
solicited, requested, commonded, or recklessly tolerated by the board
of directors or by & high manzgerial agent acting within the svopd
of his employment and in behalf of the corpovatiom; or

{¢) The conduct constituting the offense is engaged in by an
agent of the corporztion while acting within the scope of his employ-
ment and in behalf of the corporation and (i) the offense is a mis-
demsaner or a vielation, or {ii) the offenze iz one defined by a
gtature whieh clearly indicates a legislative intent to impose such
criminal 1iability on a corporation.

Sec. 20.25 Criminal liakility of an individual for corporate conduct

A person is criminally liable for conduct constituting an offense
which he pecforms or causes to be peurformed in thz name of or in behslf of
& porperation to the szme extent ag if such conduct woera performed in his
owti namg or behalf,



