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ARTICLE 3 | PARTIES TO GRIME

Section 1. Criminal liability based upon conduct,

—————
4 person is guilty of a crime 1f it is comnitted by his { Existing

{ Law
own conduet or by the conduct of another person for which he iz {

{ ORS
criminally lisble, or both, ¢ 161,210

{ 161.2z20

(

COMMENTARY — CRIMINAL LIABILITY BASED UPON CONDUCT

4. Summary

The underlying purpose of this section and these that follow is
to declare the general prineciples under whiech eriminal Tiability will
ba imposed for accessorial conduct.

Section 1 states the fundamental rule that liability is based
upan one's own conduct ox the conduct of another for which he may be
liable, As neted in the Model Panal Code, all modern criainal Jjustice
systems are founded uponr this principle of accountability. (Commentary,
MPC, Tent, Draft MNo. 1, p. 14 (1956))

B. Derivation
_ The section is derived f£rom MFC S. 2.06 (1) except that the words
"criminally liable" are used instead of the language "legally account-
able”. Bimilar provisions are contained in Michigan Revised Griminal
Code £, 401 and Illineis Criminal Cede. 8, 5-1.

C. Belationship to Existing Law

The section iz comsistent with Oregon statutory law which long age
abolished the common law distinction between principals and accessories
bafore the fact, The field of accessories after the fact is not covered
by the Draft; such behavior amounts toc an interference with tha admini.
stration of justice and should be dealt with under a geparete article
&g such. Existing Oregon statutes relating to parties to crime:

OR3 161.210 Principals and accesseries. (1) The parties to
erimes are classified as principals and accessories.

(2) There are no accessories in misdemeanors,
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ORS 161.220 Coumon law distinctions abrogated’ principals defined.
The distinction in Felenies betweet an accessory before the fact and
a prineipal, and between principals in the Eirst and second degree, is
abrogated: all persons concerned in the commission of a felomy or
misdemesnor, whether they direetly commit the act constituting the
crime or aid and abet in its comamission, though not present, are prin-
cipals and ghall be indicted, tried, and punished as principals.

085 161,230 Accessories defined. 411 persons are accessories
wha, after the comnission of any Eelony, sonceal or aid the offender,
with knowledge that he has committed & felony, and with intemt that he
may aveid or escape ¢rom arrest, trial, conviction or punishment.

oRs 161.240 Punishment of acQes3ory. Except where a different
punishment is prescribed by law, an accessory, Upan conviction, shall
be punigshed by imprisonment in the penitentiary for not more than five
years, or by imprisonment in the county jail for not less than thraa
months nor more than cne year, or by £ine of not less than %100 neor
more than $500.

OBS 161.250 Accessory punishable though principal not tried. An
accesaory may be indicted, tried and punished though the principal is
not indicted or tried.
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Seection 2. Criminal liability for conduct of another;

complicity.
{
A person is e¢riminally liable for the conduct of another . . -Existing
) { Law
person ceaslituting a crime if: {
{ OR3
{1 He is made criwminally liable by the statute { 1&81.210
{ 161,220
defining the erime; or {

(2} With the intent to promote or facilitate the
commisgion of the erime he:
{2} Selicits or commands sueh other person to cemmit the
crime; or
(b) Aids or abets or agrees or attewmpta to aid or abet such
other person in planning or committing the crime; or
{e) Having a legal duty to prevent the commission of the

crime, fails to make an effort he is legally required to make.

COMMENTARY ~ CRIMINAL LIABILITY FOR CONDUCT CF ANCOTHER.

A, _ Summarg

Section 2 sets forth the modes and extent of complicity in eriminal
conduct and the requisite mental astate,

Subsection (1) Ffixes liability if it is so provided by the
specific criminal statute and will not disturb those situations where
special legisiation may impose extracrdinary liability upen a person
for the behavior ¢f another, An example of such a statute would be
cne which places vicarious criminal liability on a tavern owner for the
act of an emplaye Tesulting in sale of liguor to a winor. See, State
v. Brown, 73 Or 325, 144 P 444 (1914),

Paragraphs (a) and (b) of subsection (2) tomprise a comprehansive
statement of criminal liability based on conspiracy, solicitation or
aiding in the commission of the crime, The mens rea is an intent
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"to promote or facilitate™ the commission of the crime, Note, how-
aver, that “conspiracy" as such, is not the basis of complicity in
substantive offenses committed in furtherance of its aims. The type
of conduct covered is phrased in terms of "selicits", npemmandst, "aids",
nghets™ or "agrees or attempts to aid or abet”, Solicitation has the
same meaning for the purposes of this section as is proposed in the
Inchoate Crimes Article. (See, Section &, Preliminary Draft HNo. 1,
March 1966} 4 lengthy discussion of the subject is found in Model
Penal Code (Commentary, Tent, Draft No, 1, pp 20-26) wherein the
reason advanced for this treatment of conapiracy is that there appears
to be no better way to coufine within ressonable limits the scops of
1iability to which a criminal conspiracy may giva rise,

Paragraph (c) refers to the fallure to act by one having a legal
duty to do so. In such situations, if the omiseion Lz undertaken
with the intent to facilitate the commission of a erime, it should make
the individual as much an accomplive as one who gives affimmative ajd.

B. Derivation

Subsection (1) is taken from WPC 5. 206 {(2) (L) with the wvords
reriminally liable™ used instead of the word "accountable".

The language of "intent to promoie or facilitate™ the commission
of the c¢rime in subsecticn (2) comes from Michigan Revised Criminal
Code §, 815, The balance of the subsection is based on MEG 3. 2,06 {33,
biut follows the Michigan view that retaining the common law verb "abets"
is desirable because the word has been well defined by the courts.

C. Relationship to Bxisting Law

Subsection (1) restates the existing rule, althongh Oregen now has
no comparable statute, that a principal may be held liable £or the
criminal acts of his agent done by the principal's authority. State
ex rel, Kruckman v. Rogers, 124 Qr 656, 256 P 784 {1928)

Paragraphs (a) and (b) of subsection (2) do not differ sub-
stantially from present law governing accessorial liability, whether
that lisbility arises by virtue of aiding and abetting or by virtue of
conspiracy liability for substantive erimes, See, DOBS 161,220; State
v. Blackwell, 241 Or 528 407 P 2d 617 (1965); State v. Shannon, 242
Or GO%, BO9 P 2d 911 (1966); §tate v. Moczygemba, 234 Or 181, 399 P 24
557 {1963); State v, Brown, 113 Or 149, 731 P. 92% (1925); State v.

Johngon, 7 OF Zi0 (1878),

The same language that is suggesied for the crime of Selicitation
{Inchoate Crimes, Prelim. Draft Ne, 1, March 1969} has been used in
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paragraph {a). Although the crime of golicitation could be utilized
as a basgis for prosecution even where the substantive crime was
actually committed, it is anticipated that selicitation will be em-
ployed primarily where the solicitatlon was unsuccessful, and that
proseeution as an accomplice will be the normal course in cages where
the solicitation did lead to the commission of a crime.

The terms "aids" and "abets" have been utilized in paragraphk (b)
without definition inasmuch as they have been interpreted in a number
of Oregoen cases. State v. Ressar, i62 Or 293, 3448, 91 P 24 255 {1939)
defined an "aider and abettor” as "one who advises, counsels, procures
or encourages another to commit a crime, though not personally present
at the time and place of the commission of the offense." State V.
Start, 65 Or 178, 182, 132 P 512 (1913) definaed “abet™ as meaning
to countenznce, assist, give aid" and to include "knowledge of the
wrongful purpose of the perpetrator and counsel and encouragement in
the crime™. Accord, State v. Wedemeyer, 65 Or 158, 132 P 518 {1¢13),

The principle enunciated in paragraph {~} can be illustrated by
a case cited in the Michigan Commentary. In People v. Chapman, 28 NV,
895 (Mich. 1886), a husband seeking grounds for divorce, had hired a
man to commit adultery with his wife., The wife did not cooperate end
instead was raped by the husband's accomplice. The husband was in the
next room but made me effort to come to the ald of his wife. The court
had no difficulty in finding that his failure to interfere under the
circumstances, constituted aid and assistance rendering him liable for
the offense.

Another kind of case in which there clearly would be a duty to iry
to prevent the crime would be that of a police officer who permits a
prisoner to escape from official detention without making an effort to
prevent the escape. (ORS 162.324 provides that this is one of the
means of committing the crime of Escape.)
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Section 3. Criminal liability for conduct of ancther; no defense, In

any prosecution for a erime in which criminal 1iability is based upon fhe
conduct of another perscn pursuvant to Seetion 2 of this Artiele, it is no
defenze that:

{1} Such sther perscn has not been prosecuted for or comvicted of any
erime based upon the conduct inr question or has baen convicted of a diffarent
crime or degree of crime; or

{2) The erime, as defined, can be committed only by a partleular elass
or c¢lapses of persoms to which the defendant does not belong, and he is for
that reason lepally incapable of committing the crime in an individygl

capacity,

COMMENTARY - CRIMINAL LIABILITY FOR CONMDUCT CF ANCTHER; NQ DEFENSE.

A. Sumnmary

Subsection (1) codifies the case rule that lack of convietion of
the principal is no defenae to prosecution of an accomplice. BSee Qregon
cases cited infra,

Subsection (2) states the generzlly accepted principle that a
peTsoh who i1s not capable in his individual capacity of committing a
crime may nevertheless be liable for the behavior of ancther who has
the capacity to commit the crime, For example, A, who Is not a publie
servant, aids B, who iz a public servant, to receive a bribe. The fact
that A is Lneapable of committing the crime of bribe receiving alohe
because he does not belong to the class of persons te whoa it applies
{public servants} does not preclude his conviction thereof on the
basis of his accesserial conduct, See Oregon cases infra,

B. Derivation
The sectioh is based upon language appearing in MPC S. 2.06 (7},

New York Revised Penal Law 8. 20.05 and Michigan Revised Criminal Code
5, ka5,
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C. Relationship to Existing Law

Oregon now has no comparable statute relating to
principals; however, our court decisions have articulated the
same rules, Pertinent cases relating to subsection (1):

A principal may be convicted of murder in the
second degree and an accessory before the fact of
the crime of manslaughter. =- State v. Steeves, 29
Or 85, 43 P 947 (18%6).

The fact that a codefendant was acquitted does
not prevent the conviction of the accused, —- State
v. Casey, 108 Or 386, 217 P 632 (1923). C£. Rooney
v, U.8., 203 F, 928 (C.C.A. 1313y,

Subsection (2):

Since enactment of ORS 161.220 the Oregon court
has consistently adhered@ to the doctrine that who
cannot alone cemmit a crime defined by statute may,
by aiding and abetting one within the class against
which the statute is directed, render himself
criminally liable though the statute doses not in
express temms extend to perseons not within the
class. State v. Case, 61 Or 265, 122 P 304 (1912} ;
State v, Fraser, 105 Or 583, 209 P 467 (le22}.
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Secticn 4, Exemptionsg to eriminal liability for conduct of another,

Except as otherwise provided by the statute defining the erime, a persan
is not eriminally liaple for conduct of another constituting a crige if;

(1) He is a victin of that crime; or

(2} The erime is so definad that his conduct ig hecessarily incidental

thereto,

COMMENTARY - EXEMPTIONS TO CRIMINAL LIABILITY FOR CONDUCT F ANQTHER,

4. Summary

This section states certain principles for relieving a person
Erom Accountability for the conduect of another,

Under subsection (1), unless the Btatute defining the Crime pro-
vides to the contrary, a ‘vigtign of the criming] act does not share
the guilt of the actor, Thus, a vietim of a blackmail Plat who pays
OVET money, even though he "4igge the commission of the erime, or the
girl under the gge of consent ip statutory rape, even though zsha
"solicits" the crimina] act, are not deemeg Enilty of the aubatantive
offense,

Subzect ion {2) extends the zame Concept to situationg wherein the
PeEr3on may not be charactaerized exactly as g "vietim". Phe Mpq Sugge st g
the following ¢xamples: Should a map accepting a prostitutets solici-
tation be Eulilty of Prostitution? Should a WOmAn upoh whom ap illegal
miscarriage ig Produced he BuLlity of abortiop? (8ee, State v, Barnett,
infra ) Should a bribe taker be guilty of briberyp (Commentary, Tent.

B. Derivation
—_qh
The origic of section 4 is MFC 3, 2.06 (6); New York Revised
Penal Law 8. 20,10 and Michigan Reviseq Criminal Gode &, 420, 1t
more closely resembles the last cited section,

C. Relationship to Fristing Law

There are no comparable existing Qregon statutes; however, the
two exemptions are well recognized in general Common law throughout
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the United States and by the Oregon Court.

The juatification For Subsection (1) is stated in the Wodel
Penal Code commentary: '

"It seems clear that the victim of a crime should net
be held as an accomplice in its perpetration, though his cop-
duct in a sensa 238lst$ ip the commission of the crime. The
business-man who yields to the extortion of a racketeer, the
parent who pays ransom to the kidnapper, may be unwise or even
may be thought immoral; [ but] to view them as invoived in the
comuission of the erime confounds the policy embodied in the
prohibition; it is laid down, wholly or in part, for their
protection. Se, too, to hold the female an accomplice in z
statutory rape upon her person would be incensistent with the
legislative purpose to protect her against her own weakness
in censenting, the very theory of the crige.™ {Modal Penal
Code, supra at 35),

This position is consistent with Qregoen case asuthority,
State v. Knighten, 239 0r 63, 53 P 866 (1501 ) (prosecutrix is not
an accomplice to statutory rape); State v, Malleory, 92 Or 133,
180 ® 8% {1919) {prosecutrix is not an accomplics to fornieaticn),

The justification for subsection (2} also is well put in the
Model Penal Code commentary:

"Exclusion of the wictim dees not wholly meet the problems
that arise. 8hould a woman be doemed an accomplice when an
abortion is performed upon her? Should the man who has inter-
course with a prestitute be be {sic) viewed ag an accomplice
in the aect of prostitution, the purchaser an accomplice in the
unlawful sale, the unmarried party to a bigamous marriage an

accobplice of the bigamist, the bribe-giver an accomplice of
the taker?

"These are typical situations where vonflicting policies and
atrategies, or both, are inveiwed in determining whether the normal
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principles of aceessorial accountability ought to apply. One
factor that has waighed with sowe state couvts is that affixmine
lizbility makes applicable the requirement that testimony be
corrchorated; the consequence may be to diminish rather than
enhance the law's effectiveness by making any convictions unduly
difficult. More than this, however, is involved. In situations
like prostitution, prohibition, even abortion, there is an ambi-
valence in publie attitudes that makes enforcement very difficul
at best; if liability is pressed to its logical extent, public
support may be whelly lost, Yet to trust only to the discretion
of prosecutors makes for anarcnical diversity and enlists
gympathy for those against whonm prosecuntion may be launched.

To seek a gystematic legislative resclution of these issue.
geems a hopeless effort; the problem must be faced and weighed a
it arises in each situation. What is common to these cases is,
however, that the gquesticn is befnre the legislature when it
defines the individual offense involved. WNo one can draft a
prohibition of adultery without awareness that two parties to th
conduct necessarily will be involwved, It is proposed, tharefore
that in such cases the general sencticn on complicity e made in-
applicahle, leaving to the definition of the crime itself the
selective judgment that must be made. If leglslators know that
buyers will not be viewed as accomplices in sales unless the
statute indicates that this behavior is ingluded in the prohibi-
tion, they will focus on the problem as they frame the definitie
of the crime. aAngd sinzce the exception is confined to behavior
'inevitably incident tg' the commission of the crime, the
problem, we repeat, inescapably presents itself in defining the
crime." (Model Penal Code, supra at 35-36.}

In State v. Barnett, 26 Adv. Sh. 131 (Feb. 1968}, a prosecution
for manslaughter by abortion, the defendant argued that the mother
upeon whom the aborticn was performed was an accomplice within the
meaning of ORS 161.220 and that therefore, the defendant could not he
convicted on her testimony alone because of ORS 136.550 (requiring
corroboration of accomplice testimony.) The Court in affirming the
conviction stated: "It is our opinion that it was not the intention
of the legislature by the passage of this statute (ORS 161.220) to
make the consent and solicitation of the mother culpable when such
actions had not heen previously so considered, * * * The Ffaet that
certain actions have been held to comstitute the aiding and abetting
of crimes other than manslaughter by abortion does not result in the
necassary conclusion that historical precedent must he disregarded amn
that the consent and sclicitation of the mother should be treated as
sufficiently concerning her with the commission of the crime so that
she iz an accomplice. We do not believe the legislature intended any
gsuch result." (Id. at 133-4)
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Adoption of the proposed section would clearly show that,
indeed, the legislature does not intend any such result and woulc
andoubtedly be of great aid to the courts in deciding whether or
not as a matter of law a person is an accomplice in any given
case. ’

The rule in this state is that an accomplice is one who is
subject to be indicted and punished for the same crime for which
the defendant is being tried. State v, Barnett, supra, at 132,
See, also, State v. Coffey, 157 Or 457, 72 P24 35 {1937) (a brike
giver is not an accomplice of the public officer receiving the
bribe); State v. McCowan, 203 Or 551, 280 P2d 976 §1955) (a
prostitute Is not an accomplice of a man who receives her
earnings in violation of ORS 167.3120.}%

An accomplice has been further defined in Oxegon cases as "a
person who Knowingly, voluntarily and with common intent with the
principal offender, unites in the commission of a crime." State
v. Stacey, 153 Or 449, 53 P23 1152 {1936); State v. Ewing, 174 Or

87, 14% P24 765 (1944); State v. Nice, 2407 0r 343, 401 Dzd 296
{1965} .

NOTE: Renunciation as a defense. Preliminary Draft Mo. 1;
April 1969 (pp. 12 - 13) contained a section allowing the
affirmative defense of renunciation. This was deleted by
action of the subcommittse.
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Section 5. Criminal tiability of corporations.

(1) Definitions. As used in this section:

{a} "Agent" means any director, officer or emﬁioye of a CoT-
poration, or any other person who Iz authorized to act in behalf of
the corporation.

{b} "digh managarial agent" means an officer of a corporation ox-

ﬁﬂﬁrﬂEEhET;EEEﬁf‘tnh&—pﬂ$ItIﬁﬁ~Q£—Qﬂm;g§2§igiﬁuthﬂrlt? with respect

to the formulation of corporate policy or the supervision in a ,

managerial capacity of subordinatse amployessm a/bu? Ed\ﬂi m?‘{‘_r.;&n ﬁf)—c};ﬁm ,
(2) A corporation is guilty of an offense if:

{a) The conduct constituting the offense is engaged in by an
agent of the corporation while acting within the scope of his employ-
ment and in behalf of the corporation and the offense is a misdemeanor
or a viglation, or the offense is one defined by a statute that clearly
indicates a legislative intent to impose criminal liability on a
corperation: or

(b} The conduct comstituting the offense consists of an omission
to discharge a specific duty of affirmative performance imposed on
corporations by law; or

(¢} ‘The conduct constituting the offense is engaged iG,  authorized,
solicited, requested, commanded or Knowingly tolerated by the board of
directors or by 2 high managerial agent acting within the scope of his

smployment and in behalf of the corporaticn.
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Section B, Criminal liability of an individual for corporate cenduct.

A person is eriminally liable for conduct constituting an offense which
_ he performs or causes to be performed in the name of or in behalf of a
coryoration to the same extenp as it such conduct vere periormnd in hls g

name of hﬁhalf

r

COMENTARY - CRIMINAL LIABILITY % GORPORATIDNS

A, Summnary

Seetion 5 Indicates the eircumstances under which a corperation
may be held criminally 1liable.

Sectlon b assitres that a person is not exemnpted frum parsonal
erininal liability perforwed through or in the name of a corporntion,

Paragraph (a) of Subsection (2) indicates the offenses for which
a corporation may be held criminally liable for the conduct of an
agent acting within the scopo of his employment., It adepis the ageuncy
principle of respondezt superior, qualified by the additional regnive—
*ment that the coﬂduct be "1n behﬂlf Df the carpurataon“ Llablli*

- demInnors o violaLlone The only Exceptlous to thiz limitatioca would
- need to be elearly indicated by the legislature in the statiic de-
fining a felany that imposed corperate liabkility,

FParagraoh {bj affirms the responqibility of . corparations:fnr_the
commission of an offense through owissicn of a duty sperificelly in-
posed on cerpeorations by law.

Paragraph {c} also statES 8 basis for lisbility that relates wore
to the actual responsibility of the corporaticn than the tlmory of
regpondeat superior. Yt applies to those activities whicl were knowa
speeitically to high corporate exeoutives, - R,

) The policy issues to be considered are wa2ll stated in the Mods !
Panzl Codes

" In approaching the analysis of corporate eriminzi capacity,
it will be chserved initdslly that the isposing of criminal
penaliies on corporate bodies yesults in a species of vicarious
erininal tiability. The direct buwden of a corpormta Einc is
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visited on the shareholders of the corporation, In most cases,
the shareholders have not participated in the eriminal conduct

and lack the practical means of gupervision of corporate managetnent
to prevent misconduct by corporate agemts. This ia not to say,

of course, that all the considerations of policy whieh are in-
volved in imposing vicariouws responsibility on the human prin-
eiple are present in the same degree in the corporate cases.

Two fundamental distinctions shiould be noted, First, the very
fact that the corporation is the party nominally cepvicted means
that the individual shareholders escape the opprobrium and inci-
dental disabilities which normally follow & personal conviciion or
those which may result even from being named in an indictment.
Second, the sharehelder's loss is limited to his equity in the
corporation, His personal assets are not crdinarily subject to
levy and the convicticn of the corporation will not result in

loss of likerty to the stockheolders, Meverthaless, the fact that
the direct impact of corporate fines is felt by & group ordinarily
innecent of criminal conduct underscores the point that such

Fines ought not to be authorized except where they clearly may be
expected teo accomplish desirable social purposes, To the extent
that shareholders participate in criminal conduct, they may be
reached directly through application of the ordimary principles

of criminal liability. '

uTt would seem that the ultimate justification of corporate
eriminal respensibility must rest in large measuire o0 20 evalustion
of the deterrent effects of corporate fines gn the conduct of
corporate agents. Is there reason for anticipating a substan-
tially hipgher degree cof deterrence from fines levied on corporate
bodies than can Fairly be anticipated foom proceading ditectly
against the guilty officer or agent or frem other Eeaaible sanctions
of a non-criminal character?

"It may be assumed that ordinarily a corporate agent is not
likely to be deterred f£rom criminal conduet by the prospect of
corporate 1liability when, in any ¢vent, he faces the prospect of
indivigaully suffering serious criminal penalties for his owm
act. Tf the agent cannot be prevented from committing an affense
by the prospect of personal liability, he ordinarily will not be
preveuted by the prospect of corporate lLiability.

nvet the problem cannot be resolved so simply. For there are
probably cases in which the economi¢ pressVres within the cor-
porate body ave sufficiently potent to tempt jpdividuals to hazard
personal liability for the aake of company gain, especlally
where the poaalties threatened are moderate and where the offanse
does not involve behavior condemned as highly immoral Dy the
individual's associates, This  tendency may bs particularly
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strong where the individual knows that his guilt may be difficult
to prove or where a favorable reaction to his position by a jury
may be anticipated even where proof of guilt is strong. A mnum~
ber of appellate opinions reveal situations in which juries have
held the corporate defendant criminally liable while acquitting
the obviously guilty agents who committed the criminal aets.

See =.g., United States V. Ceneral Motors Corp., 212 F, 2d 3’s,
411 (7th Cir. 1941) {('We camnol understand how the jury could
have acquitied all of the individual defendants.™); United States
v. Austin-Bagley Corp., 31 F. 2d 229, 533 ¢2d Cir. 1929) ("How
an intelligent jury could have acquitted any of the defendants we
ecannot comceive.™): American Medical Ass'n, ¥. United States,
130 F. 2d 233 (D.C. Cir. 1942).

wrhis may refleet more than faulty or capricions judgment
on the part of the furisn. It ©&y represeni 2 rezcgnition
that the sccial consequences of a criminal convicticon wmay f£all
with a disproportionately heavy impact on the individual defen-
dants where the conduct inwvolved iz not of a highly immoral
character. It may also reflect a shrewd belief that the violatien ,
may have been produced by pressuras on the subprdinates created
by corporate managarial officials even though the latter may not
have intended or desired the criminal behavier and even though
the pressures can only be sansed rather than demenstrated. Further-
more, the great mass of legislation calling for corporate
eriminal tiability suggests a widespread belief on the part of
legislators that sueh liability iz necessary to effectuate
regulatery policy. In socme C&5€5, such as the Blkins Act,
legislatures have sdded corperate liability to the ¢riminal
penalties on the belief founded on exparience that such addi-
tional sancticng are necessary, W.Y, Central R.R, V. United
States, 212 U.S. 481, 054-493 (1909), .

"The case so wade out, however, does not demenstrate the
wisdom of corporate finea generally. Rather, it tends Lo suggesat
that such liability can best be justified in casas in which
penattias directed to the individual are moderate and where the
criminal conviction is least likely ta be interpreted as a form
of social moral condemnation. This indicates a general line of
distinction between the "walum prehibitum" regulatory cffenges,
on the one hand, and more serious offenses, on the othsr, The
came distinction is suggested in dealing with the problem of
jury behavior, The cases cited above involving situwationa in
which individual defendants were acquitted are all cases of
econonic regulatioms. 1t may he doubted that such results
would have followed had the offenses inveolved a more obvious
moral element, In any event, it is not clear juat what con-
clusions are to be drawn from the cited cases, In each, the jury
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B.

had corporate liability available as an altyrnative to aegquittal
of all the defendants. Conceivably, if that alternailve had not
been available, verdicis against the individuals in gome of the
cages might have been returmed. Thus, it is at least possible
that corporate 1iability encourages erratic jury pehavior.,

It may be true that the complexities eof erganization characteristic
of large corporate enterprise at times present real problems

of identifying the guilty individual and @stablishing his criminal
liability., Jt would be hoped, however, that more could be

peinted to in juatification of placing the pecuniary burdens of
criminal fines on the innccent than the difficulties of proving
the guilt of the culpable individual. Where there is concrete
avidence that the difficulties are real, however, the cffectuation
of regutatory policy may be thought to justify the means.

"in surveying the case law on the subject of corporate
criminal lisbility one may be struck at how few are the types of
common-law cffenses which have actually resulted in corperate
eriminal responsibility. They are restricted for the moszt part
to thefts {including frauds) ard involuntary manslavgihter, Con-
apirvacy might alsc be included, but generally the cages have
involved conspiracies to violate regulatory statutes {such as the
anti-trust laws), and often these statntes inelude specific
conspiracy provisions wmade applicable to corporate bodies. HNo
cases have been found in which a corporation was sought to be
held criminally liable for such crimes a3 murder, tresason, rape
or bigemy. In general, such offenses may be effactively punished
and deterrsd by proscriptions directed against the guilty
individuals. {me would not anticipate the same reluctance on the
part of juries to convict which szems sometimes to be present
where the offense is a regulatory crime. HMoreover, in many of the
situaticns, such as those involving involuntary manslaughter,
there is a strong possibility that the shareholders will be called
ypon to bear the burden of tort recoveries. The prospect of
tart recoveries may &lso be expected to encourage supervision of
subordinate employees by executlive persormal " (Model Penal Cede,
Tent. Draft No, %, pp 148-150)

Derivation

Source of section § .13 New York Revised Penal Law 5. 20,20,

Michigan Bevised Criminal Code 5. 430 and Model Penal Code 8. 2.07.

Sectiocn 6 is identical to Michigan 5. 435 and Hew York 5. 20.15,
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C. L&elationship to Existing Law .

At present thare i3 no specific statutory provision dealing
generally with corperate criminal liability, although there are
statutes dealing with sows individual fields relating thereto and a
definitional eriminal statute that incledes corporations.

OBS 161.010 contains definitions of terms used in atatutes
e . - =
reiating to criwes and criminal procedure and includes “(11) 'Person’
includes corporations as well as natural persons,”

OB3 135,840 provides that a plea of guilty to an indictment against
2 corporation may be put in by counsel.

State v. Fraser, 105 Or 589, 209 B 467 (1922) held that a cor-
poration is capable of committing the crime of selling and offering
securities for sale as a dealer without complying with the Blue Sky Law.

Oregon, along with the vast majority of states, has refused to
extend corporate criminsl liability fo crimes of personal violence
such as homicide or manslaughter. State v. Pacific Powder Co., 226
Or 502, 360 P.id 530 (1961). The draft-gsection whHuld leave this
peaition unchanged but should assist the courts in construing future
eriminal statutes that may invoelve corporate responsiblility and in
determining the legislative inteut with respect to each particular
erime, .
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TEXT OF PEVISIONS OF OTHER STATES

Text of Model Penal Code

Section 2,06, Liability for Conduct of Another; Complicity.

(1) A person is guilty of an offense if it is canmitted by hiz own
conduct or by the conduct of arother person for which he is legally
accountable, or both,

(2) A person is legally accountable for the conduct of another per-
gon when:

(a) acting with the kind of culpability that is sufficient for the
comnission of the offense, he causes an innocent or irresponeible
PEr3On to engage in such conduct; or

{(b) he is made aceountable for the conduct of =uch other person
by the Code or by the law defining the offense; or

{¢) he im an accomplice of such nther person in the cemmission
of the cffense,

(3) A persom is an acromplice of another person in the cotmission of
an offense if:

{a} with the purpose of promoting or facilitating the commission
of an offense, he

(i} solieits such other person to commit it; or

(ii) aids or agrees or attempls to 2id such vther pevson in
plaming or committing it; or

(iii} having a legal duty to nrevent the cotimy xaion of tha
offense, fails to make proper effort so to da; or

(b} hiz conduct is expressly declared by law to ~ztablish his
complicity,

(&) When causing a2 particular result is an element of an offense, an
gccomplice in the conducyg causing such result is an accomplice in the
commission of that cifensc, if he acts with =he kind of culpability, if
any, with respect to that result that is mufficient for the commission of
the offense.

(5) A person whe is legally incapable of comzitting a particular
offense himself may be guillty thereof if it i3 committed by the cenduct of
anuther person for which he is legally accountable, uniess such liability
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Text of Model Penal Code, Cont'd.

is inconmsistent with the purpese of the provision establishing his incapacity.

(6} WHnless otherwise provided by the Coda or by the law defining the
offense, a person is not an accemplice in an offense committed by another.
perscn if;

{a) he is a victim of that offense; or

(b} the offensze i3 so defined that his conduet is Inevitably
incident to Lts commission; or

{c) he terminates his complicity prier tec the comnission of the
cifonse and

(i} whally deprives it of effectiwveness in the commizsion
of the offenza; or

(ii} gives timely warning to the law enforcement authorities
or otherwises wmakes proper effort te prevent the commission of
the offense,

{?) An accomplice may ke convicted on proof of the commission of the
offense and of his complicity therein, though the person claimed to have
committed the dfense has not been prosecuted or convicted or has been
convicted of a different offense or degree of offense or has an immunity
te prosecution or comnviction or has been acquitted,

Section 2.07, Liability of Corporatiens, Unincorporated Assoeiations and
Parsont Acting, or Uader a Duty to Act, in Their Behalf,

(1) A corporation may be conwicted of the commission of an offenge if;

{a) the offense is o violation or the offensge iz defined by a
statute other than the Cgde in which a legislative purpose to impose
liability on corporations plainly aprears and the conduct Ls performed
by an agent of the corporation acting in behalf of th: corporatien
within the scope of his office or employment, except that if the law
defining the offense designates the atents for whose conduct the
corporation is accountable or the circumstances under which it is
accountable, such provieions shall apply; ot

{b) the offense censists of an omissien to discharge a specific
duty of affirmative performance imposed on corperations by law; er

(c) the commission of the offense was authorized, reguested,
commanded, performed or recklessly tolerated by the beoard of directors



Page 20
Partieg to Crime

Text of Model Penal Code, Cont'd,

or by a high managerial agent acting in behalf of the corporation with-
in the scope of his office or employment.

(2% When absolute liability is imposed for the commission of an offense,
a legislative purpose to impose liability on a corporation shall be assumed,
unless the contrary plainly appears,

{3) An unincorporated association may be convicted of the commiszsion
of an offense 1f;

(a} the offense is defined by a statute other than the Code which
expressly provides for the liability of such an asscclation and the
conduct is performed by an agent of the associateion acting in behalf
of the association within the scope of his office or employment,
except that if the law defining the offense designates the agents For
whose conduct the assoriation is aceountable or the clirecumstances
under which it is accountable, such proviasions shall apply; or

(b) the offense consists of an omission to discharge a specific
duty of affirmative performance imposed on associations by law.

(4% Az used in this Section:

(a) "corporation™ does not include an entity organized a=z or by
a goveramental agency €or the execution of a governmental program;

(k) “agent" mezns any director, officer, servant, employee or
octher person authovized to act in behalf of the corporation or assoclation
and, in the case of an unipncorporated asseclation, 2 member of such
azsociation;

{¢) "high manzgerial agent' means an officer of a corporation or an
unincorporated association, eor, in the case of 2 partpmership, a
partner, or any other agent of a covporation or association having duties
of such Tesponsibility that his conduct may fairly be assumed to rep-
resent the policy of the corpeoration or association.

(5} 1In any prosecution of a eorporation or an unincorporated asseciation
for the commission of an offense included within the terms of Subsection
£1) (a) or Subsection {3) {a) of this Section,other than an offense for
which absolute liability has been imposad, it shall bz a defense if the
defendant proves by a preponderance of evidence tiat the high managerial
agent having supervisory responsibility over the subject matter of the
cffense employed due diligence to prevent its commission, This parvagraph
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shall not apply if it is plainly inconsistent with the legislative pur-
pose in defining the particular offense.

(6} (a) A person is legally accountable for any conduct he performs
or causes to be performed in the name of the corporation or an unincorporated
azsociation or in its behalf to the same extent as if it were performad in
his ewn name or behalf, ’

(b} Whenever a duty to act iz imposed by law upon a corporatien or an
unineorporated asscciation, any agent of the corporation or assccistion
having primary responsibility for the discharge of the duty iz legally
accountable for a reckless omission to perform the required act te the
same extent as If the duty were imposed by law directly upon himself,

(c) When a person is convicted of an offense by reason of his legal
accountability for the cenduct of a corporation or an unincorporated
association, he is subject to the sentence authorized by law when a natural
person is convicted of an offense of the grade and the degree jnveolved,

Text of Michigan BHevised Criminal Gode

[ Liability Based Upon Behavior]

See. 80k, A person may be gullty of an offense if it is committed
by his own behavior or by the behaviar of another person for which he is
legally accountable as provided in this chapter, or both.

[ Liability Based Upon Behavior of Another: Speeific Provision ]

Sec, 505. A person is legally accountable for the behavior of ancther
person if he is made accountable for the conduct of auch perscn by the
statute defining the offense or by specific provision of this code,

[ rLisbility Based Upon the Behavior of Another: Conduct of an Innocent Person] :

See. #10. (1) A person is legally accountable For the behavior of
another if, acting with the culpable mental state sufficient for the com-
migsion of the offeuse in question, he causes an innocent pecson to engage
in such behavier,

(2} As used in this section, an "innocent person" includes any person
who is not guilty of the offense in question, despite his behavior, bacause
of:

(a) Criminal irresponsibility or other legal incapacity or
exemption.
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(b) Unawareness of the criminal nature of the conduct in question
or of the defendant’s criminal purpose.

{¢) Any other factar precluding the mental state sufficient
for the commission of the offense in question,

{Liability Based Upon the Behavior of Another: Complieity ]

Sec. #15. A person is legally accountable for the behavior of another
constituting a criminal offense if:

{a) With the intent to premote or facilitate the commisszion of the
offense;

(i) He solicits such other person to commit the cffenge;

{i1) He aids or abets such other person in planning or committing
the offense; or

{iii) Having a legal duty to prevent the commisszion of the
offense, hz fails to make an effort he is legally required to maks: or

(b} Acting with knowledge that such other person was committing
or had the purpose of committing the offense, he knowingly provided means
or opportunity for the commission of the offense that substantially
facilitated its commission,

[ Liability Based Upon Behavior of Another: Exemptions ]

Sec. 420. Unless otherwise providad by the statute defining the
offense, a peirson shall not He lezally czcountable for behavior of another
constituting a criminal offense if:

{a) He is 2 victim of that cof fenna;

- (b) The effense is so defined that his conduct is Inevitably in-
cidental to its commission;

{e) Prior to the commission of the offense, he terminated his affort
to promote or facilitate its commission and either gave timely warning to
law enforcement authorities, gave timely warning to the intended victim, or
wholly depzived his couplicity of its effectiveness in the commissien aof
the offense. The burden cof injecting this issue is on the defendant, but
this dees not shift the burden of proof,
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[ Liability Based Upon the Behavior of Another: HNo Defense] .

Sec. 425, In any prosecutlon For an offense in which crfiminal liability
iz based upon the behavior of another person pursuant to this chapter, it
1s no defense that:

(2) Such other persen has not besn prosecuted for or convicted of any
offense based upon the behavier in question or has been cotvicted of a
different offense or degres of offense.

{b) The defendant belongs to a elass of persons who by definition
of the offense are legally incapable of comwitting the offease in an
individual capaecity.

[ ¢riminal Liability of Corporations))
See. 430, (1) A corporation is guilty of an offense if:

{a) The conduct constituting the offemse is engaged in by an agent of
the corporation while acting within the scope of his employment and in
behalf of the corporation, and the offense 1z a misdemeanar cr a wviolationm,
or the offense is one drfined by a2 statute that clearly indicates 2
legiglative intent to ikpose such criminal liability on 2 corporatioi;

(b) The conduct constituting the offense consists of an omission to
discharge & specific dity of affirmative performance inposed on corporations
by law;. or ' :

{c) The conduct comnstituting the offense is engaged in, authorized,
solicited, requested, commanded or knowingly tolerated by the board of
directors or by a high managerial asgent acting within the scope of his
employment and in behalf of the corporation,

(2} A= used in this secticn:

{a) "Agent" meana any dirsctor, officer or employes of a corporation,
or any ¢iher paraon who Ls authorized to act in behalf of ihe corporation.

[Criminal Liability of an Individual for Corporate Conduct]

Bee, 435. A person is criminally liable for conduct constituting an
offense which he performs or cauwes to be performed in the vnome of or in
tehalf of a corporation to the same extent as if =zuch conduct were performed
in his cwn name or behalf,
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Sec, 20,00 Criminal liability for conduct of aAncther

When one person engages in conduct which constitutes an eoffense,
ancther person is criminally liable Eor such conduct when, acting with the
mental culpability required for the commission thereef, he solicits, requests,
commands, importiunes, or intentienally aids such person to engagae in such
conduct.

Sec, 20,05 Criminsl }iability for copduct of znother; no defense

In any prosecution for an offense in which the criminal liability of
the defendant is based upon the conduct of another person purauant to
section 20,00, it is no defense that:

1. Such other person is not guilty of the offense in question owing
to criminal irresponsibility or other legal incapacity or exemption, or te
unawareness of the criminal nature of the conduct in question or of the
defendant's eriminal purpose or to other factors precluding the mental
state rdquired for the commission of the offense in guestion; or

2. Such other person has not been proéecﬁted for or convicted of any
offense based upon the conduct in question, or has previcualy besn acguitted
thereof, or has legal immunity from progecution therefor; or

3. The offense in question, as defined, 2an be conmmitted only by a
particular class or classes of persens, and the defendant, neot belonging to
stich class or classes. is for that reason legally incapable of committing,
the cffense in an individual eapacity.

Sec. 20,10 Criminal liébility for conduct of another; exemption

Notwithstanding the provisiens of sections 20.00 and 20,05, 2 person
iz not oriminally liable for conduet of another person comatituting an
offense when his own conduct, though causing or aiding the commission of
such offense, 1% of 2 kind that iIs necesgsarily incidental thereto. If
steh eonduct constitutes a related but separate coffense upon the part of the
actor, he is liable for that offense only and nnt For the conduct or offense
committed by the cther person.

Sec. 20.15 Convictions Eor different degrees of offense

Except as otherwise expressly provided .in.this chapter, whes, purswvant
to section 20.00, two or more persons are criminally liable for an offense
which is divided into degress, each person is guilty of such degree ag is
compatible with his own culpable mental staté and with his own accounta-
bility for an aggravating fact or circumstance.
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Sec.

Sec.

20,20 Criminal 1iability of corparations

1, Ap uszed in this section:

{a} "Agent" means any directoy, officer or employee of a cor-
poration, or any other person who is authorized to act in behsalf of
the corporation.

{b) "High wmanagaerial agent" means an officer of a corporation or
any other agent in a position of comparable autheority with respect to
the formulation of corporate policy or the supervision in a mapagerial
capacity of subordinate employees.

2. A corporation is guilty of an offense when:

{a) The conduct constituting the offense gonsists of an caission
to discharge a specific duty of affirmative perfermance imposed en
corporations by law; or

(b) The conduct constituting the offense is engaged in, authorized,
solicited, requested, comnanded, or recklessly tolarated by the board
of directors or by a high wanagerial agent acting within rhe seops
of his employment and in behalf of the carporation; or

(cy The conduct constituting the offense is engaged in by an
agent of the corporaticn while acting within the scope of his eaploy-
ment and in behalf of the corporation and (i} the offense is a mis-
demeanoy or a violation, or {ii) the offense iz one defined by a
statute which elearly indicates a legislative intent to impose sueh
criminal liability on a corporation,

20,25 Criminal liabitity of an individual for corporate ceonduct

A person is criminally liable for conmduct constituting an offense

vhich he performg or causes to be performed in the name of or in behalf of
a corporation to the same extent as If such conduct were performed in his
own namé or behalf, '



