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ARTICLE 3. PARTIES TO CRIME

Tentative Draft No. 1; Aporil 1870

Section 1. Criminal 1iability based upon conduct. A person is

guilty of a crime if it is committed by his own conduct or by the conduct

of another person for which he is criminally 1iable, or both.

COMMENTARY - CRIMINAL LIABILITY BASED UPON CONDUCT -

A. Summar

The underlying purpose of this section and those that follow
is to declare the general principles under which criminal liability
will be imposed for accessorial conduct.

Section 1 states the fundamental rule that liability is
based upon one's own conduct or the conduct of ancther for
which he may be 1iable. As noted in the Modeil Penal Code, all
modern criminal Jjustice systems are founded upon this principle
?{ggggguntabi1ity. {Commentary, MPL, Tent. Draft N6. 1, p. 14

B. Derivation

The section is derived from MPC s. 2.06 {1) except that the
words "criminally 1iable” are used instead of the language "legally
accountable." Similar provisions are contained in Michigan
Revised Criminal Code s. 401 and I1linois Criminal Code 5. 5-1.
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. Relationship to Existing iaw

The section is consistent with Oregon statutory law which
long age abolished the common law distinction hetween principals
and accessories before the fact. The field of accessories after
the fact is not covered by the Draft: such behavior amounts to
an interference with the administration of justice and 7s dealt
with under Article 24. Existing Oregon statutes relating to
parties to crime:

ORS 161.21Q: Principals and accessories. (1) The parties
to crimes are classified as principals and accessories. ([2)
There are no accessories in misdemeanors.

QRS 161.220: Common law distinctions abrogated; principals
defined. The distinction in felonies hetween an accessory be-
fore the fact and a principal, and between principals in the
first and second degree, is abrogeted; all persons concerned
in the commission of a felony or misdemeanor, whether they
directly commit the act constituting the crime or aid and abet
in its commission, though not present, are principals and shall
be indicted, tried and punished as principals.

ORS 161.230: Accessories defined. All persons are acces-
sories who, after the commission of any felony, conceal or aid
the offender, with knowledge that he has committed a felony,
and with intent that he may avoid or escape from arrest, trial,
conviction or punishment.

ORS 161.240: Punishment of accessory. Except where a
different punishment is prescribed by law. an accessory, upon
conviction, shall be punished by imprisonment in the peniten-
tiary for not more than five years, or by imprisonment in the
county jail for not less than three months nor more than one
year, or by fine of not Tess than $100 nor more than $500.

ORS 181.250: Accessory punishable though principal not
tired. An accessory may be indicted, tried and punished though
the principal is not indicted or tried.
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Section 2. Criminal liability for conduct of another; complicity.

A person is criminally liable for the conduct of another person con-
stituting a crime if:

(1} He is made criminally 1iable by the statute defining the crime;
or

(2) With the intent to oromote or facilitate the commission of the
crihe ha:

(a) Solicits or commands such other person to commit the crime: or

(b} Aids or abets or agrees or attempts to ald or abet such other
person in planning or committing the crime; or

tc) Having a legal duty to prevent the commission of the crime,

fails to make an effort he is Tegally required to make,

COMMENTARY - CRIMINAL LIABILITY FOR CONDUCT OF ANOTHER

A. Summar

section 2 sets forth the modes and extent of complicity in
criminal conduci and the requisite mental state.

Subsection {1) fixes liability if it is so provided by the
specific criminal statute and will not disturb those situations
where special legislation may impose extraordinary 1iability
upon & person for the behavior of another. An example of such &
statute would be one which places vicarious criminal 1iability
on a tavern owner Tor the act of an employe resulting in sale of
Eiqun; to a minor. See, State v. Brown, 73 Or 320, 144 P 444

1974).
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Paragraphs {a) and (b} of subsection {2} comprise a com~
prehensive statement of criminal 1iability based on conspiracy,
sg¢licitation or 2iding in the commission of the crime. The
mens rea 1s an intent to "promote or facilitate" the commission
of the crima. Note, however, that “conspiracy" as such, is
not the basis of complicity in substantive offenses committed
in furtherance of its aims. The type of conduct covered is
phrased in terms of “solicits," "commands," “aids," "abets"
or "agreas or attempts to aid or abet." Solicitation has the
same meaning for the purposes of this secticn as is proposed
in the Inchoate Crimes Article. A lengthy discussion of the
subject is found in Model Penal Code {Commentary, Tent. Draft
No. 1, pp. 20-28) wherein the reaseon advanced for this treat-
ment of conspiracy s that there appears ito be no better way
to confine within reasonable Timits the scope of 1iability to
which a criminal comnspiracy may give rise.

Paragraph {c} refers tc the failure to act by one having
a legal duty to do so. In such situations, if the omission 1is
undertaken with the intent to facilitate the commission of a
crime, it should make tha individual as mich an accomplice as
one who gives affirmative aid.

B. Derivation

Subsection (1) is taken from MPC s. 2.06 {2) {b) with the
words "criminaliy liable" used instead of the word “accountable."

The language of "intent tc promote or facilitate" the
commission of the crime in subsection (2} comes from Michigan
Revised Criminal Code s. 415. The balance of the subsectign _
is based on MPC s. 2.06 (3), but follows the Michigan view that
retaining the common law verb "abets" is desirable because
the word has been well defined by the courts.

L. Relationship to Existing Law

Subsection {1) restates the existing rule, although Oregon
now has no comparable statute, that a principal may be held
11abla for the criminal acts of his agent done by the principal’s
authority. State ex rel. Kruckman v. Rogers, 124 Or 656, 256
P 784 (1928).




Page &
PARTIES TO CRIME
Tentative Draft No. 1

Paragraphs {a) and {b) of subsection [2) do not differ
substantially from present law governing accessorial Tiability,
whether that 1iability arises by virtue of aiding and abetting
or by virtue of conspiracy liability for substantive crimes.
See, ORS 161.220; State v. Blackwell, 241 Or 528 407 P2d 617
{1965); State v, Shannon, 242 Or 404, 409 P2d 911 {1966); State

¥. Moczyqemba, 234 Or 141, 399 P2d 557 (1963); State v. Brown,
EIE Or i%g, 231 P 929 {1925); State v. Johnson, 7 Or 210
1879).

The same language that is suggested for the inchoate crime
of solicitation has been used in paragraph {a). Although the
crime of solicitation could be viilized as a basis for prosecu-
tion even where the sybstantive crime was actually committed,
it is anticipated that solicitation will be employed primarily
where the solicitation was unsuccessful, and that prosecution
as an accomplice will be the normal course in cases where the
solicitation did actually iead to the commission of a crime.

The terms “aids™ and “abets® have been utilized in para-
graph (b} without definition inasmuch as they have been inter-
preted in a number of Oregon cases. State v. Rosser, 162
Or 293, 344, 91 P2d 295 {1939).defined an "aider and abetfor"
as "one who advises, counsels, procures or encourages another
to commit a crime, though not personally present at the time
and place of the commission of the offense." 5State v. Start,
65 Or 178, 182, 132 P 512 {1913).defined "abet" as meaning
"to countenance, assist, give aid" and te include "knowledge
of the wrongful purpose of the perpetrator and counsel and
encouragement in the crime." Accord, 5tate v. Wedemeyer, B85
Or 198, 132 P 518 (1913}. '

The principle enunciated in paragraph {c) can be illus-

trated by a case cited in the Michigan commentary. In People

¥. Chapman, 28 NW 296 (Mich. 1886}, a husband seeking grounds

for divorce, had hired a man to commit adultery with his wife.

The wife did not cooperate and instead was raped by the husband's

accomplice. The husband was in the next room but made no effort
_to come to the aid of his wife. The court had no difficulty

in finding that his failure to interfere under the circum-

stances, constituted aid and assistance rendering him Tiazbie

for the offense.
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Another kind of case in which there clearly would be a
duty to try to prevent the crime would be that of a palice
officer who permits a prisoner to escape from official de-
tention without making an effort to prevent the escape,
(ORS 162.324 provides that this is one of the means of com-
mitting the crime of escape.)
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Section 3. Criminal 1iabjlity for conduct of another: no defense.

In any prosecution for a crime in which criminal iiability is based upon
the conduct of another person pursuant to section ? of this Article, it is
no defense that:

{1) Such other person has not been prosecuted for or convicted of
any crime based upon the conduct in guestion or has been convicted of a
different crime or degree of crime:; or

(2) The crime, as defined, can be committed only by a particular
class or classes of persons to which the defendant does not belong, and
he is for that reason legally incapable of committing the crime in an

individual capacity.

COMMENTARY - CRIMINAL LIABILITY FOR CONDUCT OF AMOTHER; NO DEFENSE

A. Summary

Subsection {1) codifies the case rule that lack of conviction
of the principal is no defense to prosecution of an accomplice.
See Oregon cases cited infra.

Subsection {2) states the generally accepted principle that
g2 person who is not capable in his individual capacity of com-
mitting a crime may nevertheless be Tiable for the behavior of
another who has the capacity to commit the crime. For example,
A, who is not a public servant, afds B, who is z public servant,
t0 receive a bribe. The fact that A is incapable of committing
the crime of bribe receiving alone because he does not belong
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to the class of persons to whom it applias {public servants)
does not preclude his conviction thereof on the basis of his
aceessorial conduct. See Oregon cases infra.

g. .Perivation

The section s based upen language appearing in MPC s, 2,06
{7), New York Revised Penal Law s. 20.05 and Michigan Revised
Criminal Code s. 425, '

C. Relationship to Existing Law

BRS 161.250 provides that an accessory is punishable though
the principal is not tried, but there is no comparable statute
relating to accomplices. However, our court decisions have
articulated the same rules. Pertinent cases relating to sub-
section {1}:

A principal may be convicted of murder in the
second degree and an accessory before the fact of the
crime of manstaughter. State v. Steeves, 29 Or 85, 43
P 947 {1896).

The fact that a codafendant was acquitted does not
_prevent the conviction of the accused. 3tate v. Casey,
108 Or 386, 217 P 632{1923). Rooney v. U.S., 203 F 928
(C.C.A. 1913). -

Subsection {2):

Since enactment of ORS 161.220, the Oregon Court

has consistently adhered to the doctrine that who can-
not alone commit a crime defined by statute may, by
aiding and abetting one within the class against which the
statute is directed, render himself criminally Tiable
though the statute does not in express terms extend to
persons not within the class. State v. Case, 6] Or 265,
HE P}Sﬂﬂ- (1912)}; State v. Fraser, 108 Or 589, 209 P 467

922}.
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Section 4. Exemptions to c¢riminal ljabiility for conduct of another.

Excepl as otherwise provided by the statute defining the crime, a person
Is not criminally liable for conduct of another constituting a crime if:
{1) He is a victim of that crime; or
{2} The ¢rime is so defined that his conduct is necessarily incidental

thereto.

COMMENTARY - EXEMPTIONS TC CRIMINAL LIABILITY FOR CONDUCT OF ANOTHER

A. Summar

This section states certain principles for relieying a
persan from accountabiiity for the conduct of another.

Under subsection (1}, unless the statute defining the
crime provides to the contrary, a "victim" of the criminal act
does not share the guilt of the actor. Thus, a victim of a
blackmail plot who pays over money, even though he "aids" the
commission of the crime., or the girl under the age of conseni
in statutory rape., even though she "solicits" the criminal act,
is not deemed guilty of the substantive offense.

Subsection {2) extends the same concept to situations wherein
the person may not be characterized exactly as a "victim." The
MPC suggests the following examples: Should a man accepting
a prostitute's solicitation be guilty of prostitution? Should
a woman upon whom an iilegal miscarriage is produced be quilty
of abortion? (See State v. Barnett, infra). Shouid a bribe
taker be guiity of bribery? {Commentary, Tent. Drafi-No. 1,

p. 35 {1953)).

B. Derivation -

The origin of section 4 is MPC 5. 2.D6 (6); New York Re-
vised Penzal Law 5. 20.70 and Michigan Revised Criminal Code
s. 420, It more closely resembies the last cited section.
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. Relationship to Existing Law

“There are no comparable existing Oregon statutes; however,
the two exemptions are well recognized in general common law
throughout the United States and by the Oregon Court.

The justification for subsection (1) is stated in the
Model Penal Code commentary:

"It seems clear that the victim of a crime
should not be hald as an accomplice in its perpetra-
tion, though his conduct in a sense assists in the com-
mission of the crime. The business-man who yields
to the extortion of a racketeer, the parent whop pays
ransom ta the kidnapper, may be unwise or even may
be thought immoral; [but] to view them as invoived in
the commission of the crime confounds the policy em-
bodied in the prohibition; it is laid down, wholly
or in part, for their protection. 5o, too, to hold
the female an accomplice in a statutory rape upon her
persan would be inconsistent with the legislative
purpose to protect her against her own weakness in
consenting, the very theory of the crime." (Model
Penal Code, Tent. Draft Ne. 1, p. 35},

This position is consistent with Oregon case authority.
State v. Knighten, 39 Or 63, 63 P 866 {1901) (prosecutrix is
not an accomplice to statutory rape); State v. Maliory, 92 Or
133, 180 P 99 (1919} {prosecutrix is not an accomplice to
fornication).

The justification for subsection (2) also is well put in
the Model Penal Code commentary:

“Exclusion of the victim does not wholly meet the—
problams that arise. Should a woman be deemed an
accompiice when an abortion {s performed upon her?

Should the man who has intercourse with a prostitute

be he {sic) viewed as an accomplice in the act of
prostitution, the purchaser an accomplice in the unlaw-
ful sale. the unmarried party to a bigamous marriage an
accomplice of the bigamist, the briba-giver an accomplice
of the taker?
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"These are typical situations where conflicting
pelicies and strategies, or both, are involved in de-
termining whether the normal principles of accessorial
accountability ought to apply. One factor that has
weighed with some state courts is that affirming 1ia-
bility makes applicable the reguirement that testimony
be corroborated; the consequence may be to diminish rather
than enhance the law's effectiveness by making any con-
victions unduly difficult. More than this, however, is
involved. In situations like prostitution, prohibition,
even abortion, there is an ambivalence in public atti-
tudes that makes enforcement very difficult at best:s if
liabiTity 1s pressed to its legical extent, public support
may he wholly lost. Yet to trust only to the discretion
of prosecutors makes for anarchical diversity and enlists
sympathy for those against whom prosecution may be launched.

"To seek a systematic legislative resolution of these
issues seems a hopeless effort; the problem must be faced
and welghed as it arises in esach situation. What is common
to these cases s, however, that the question is before
the legislature when it defines the individual offense
involved. HNo one can draft a prohibition of adultery
without awareness that two parties to the conduct nec-
essarily will be inveived. It is proposed, therefore,
that in such cases the general section on complicity be
made inapplicable, leaving to the definition of the crime
itself the selective judgment that must be made. If
legislators know that buyers will not be viewed -as accom-
plices in sales unless the statute indicates that this
behavior is included in the prohibition, they will focus
on the problem as they frame the definition of the crime,
And since the exception is confined to behavior *inevitabily
incident to' the commission of the crime, the problem,
we repeat, inescapably presents itself in defining the
crime." [Model Penal Code, supra at 35-36).

In State ¥. Barnett, 249 Or 226, 437 P2d 821 (1968), a pros-
acution for manslaughter by abortion, the defendant argued that
the mother upon whom the abortion was performed was an accomplice
within the meaning of ORS 161.220 and that therefore, the def-
endant could not be convictad on her testimony alone because of
ORS 136.550 (requiring corroboration of accomplice testimony).
The court in affirming the conviction stated: "It is our apinion
that it was not the intention of the legisiature by the passage
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of this statute (ORS 161.220) to make the consent and solicita-
tion of the mother culpable when such actions had not been pre-
viously so considered. . .The fact that certain actions have

been held to constitute the aiding and abetting of crimes other
than manslaughter by abortion does not result in the necessary
conclusion that historical precedent must be disregarded and that
the consent and solicitation of the mother should be treated as
sufficiently concerning her with the commission of the crime

so that she is an accomplice. UWe do not believe the Tegislature
intended any such resuit." At 229.

Adoption of the proposed section would clearly show that,
indeed, the legisiature does not intend any such result and
would undoubtedly be of great aid to the courts in deciding
whether or not as a matter of law a person is an accompiice in
any given case.

The ryle in this state is that an accomplice is one who is
subject to be indicted and punished for the same crime for which
the defendant is being tried. State v. Barnett, supra, at 228,
See also, State v. Coffey, 157 Or 457, 72 P2d 35 (1937) {a bribe-
giver is not an accomplice of the public officer receiving the
bribe); State v. McCowan, 203 Or 551, 280 P2d 976 (1955) (a
prostitute is not an accomplice of z man who receives her sarnings
in violation of QRS 167.7120). .

An accompiice has been further defined in Oregon cases as
"a person who knowingly, voluntarily and with common intent with
the principal offender, unites in the commission of z crime.”
State v. Stacey, 153 Or 449, 53 P2d 1152 (1936); State v. Fwing,
174 Ov 487, 149 P2d 765 {1944); State v. Nice, 240 Or 343, 401 P2d
296 [1965).
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Section b. Criminal 1iability of corporations. {1} A corporation

i5 guilty of an offanse if:

(a} The conduct constituting the offense is engaged in by an
agent of the corporation while acting within the scope of his employment
and in behalf of the corporation and the offense is a misdemeanor or a
viclation, or the offense s one defined by a statute that clearly
indicates a legislative ‘intent to impose criminal liability on a cor-
poration: or

(b} The conduct constituting the offense consists of an omission
to discharge a specific duty of affirmative performance imposed on cor-
porztions by law; or

{c) The conduct constituting the offense is engaged in, authorized,
solicited, requested, commanded or knowingly tolerated by the board of
directors or by a high managerial agent acting within the scope of his
empioyment and in behalf of tha corporation.

(2) As used in this section:

(a) "Agent" means any director, officer or employe of a corpora-
tion, or any other person who is authorized to act in behalf of the
corporation.

{b) "High managerial agent" means an officer of a corporaticn who
exercises authority with respect to the formulation of corporate policy
or the supervision in a managerial capacity of subordinate employes. or

any other agent in a position of comparable authority.
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Section 6. Criminal liability of an individual for torporate conduct.

A person is criminaily liable for conduct constituting an offense which
he performs or causes to be performed in the name of or in behalf of a

corporation to the same extent as if such conduct were performed in his

own name or behalf.

COMMENTARY - CRIMINAL LIABILITY OF CORPORATIONS

A.  Summary

Saction § indicates the circumstances under which a corpor-
ation may be held criminally liable.

T —

saction & assures that a person is not exempted from personal
criminal liability performed through or in the name of a corporaticn.

Paragraph [a} of subsection(1) indicates the offenses for
which a corporation may be held criminally liable for the conduct
of an agent acting within the scope of his empioyment. It adopts
the agency principle of respondeat superior, quaiified by the
additional requirement that the conduct be "in behalf of the cor-
poration." Liability based upon respondeat superior is Timited
to offenses that are misdemeanors or violations. The only ex-
ceptions to this Timitation would need to be clearly indicated
by the legisiature in the statute defining a felony that imposed
corporate liability.

Paragraph (b} affirms the responsibility of corporations for
the commission of an offense through omission of a duty specifically
imposed on corporations by law.

Paragraph {c) also states a basis for 1iability that relates
more o the actual responsibility of the corporation than the
theory of respondeat superior. It applies to those activities
which were known specifically to high corporate executives.
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The policy issues to be considered are well stated in the
Model Peng] Code:

“In approaching the analysis of corporate criminal
capacity, it will be observed inftially that the imposing
of criminal penalties on corporate bodies results in a
species of vicarious criminal Tiability. The direct bur-
den of a corporate fine is visited on the sharehoiders of
the corporation. In most cases, the shareholders have not
participated in the criminal conduct and lack the practical
means of supervision of corporate management o prevent mis-
conduct by corporate agents. This is not to say, of course,
that all the considerations of policy which are Involved in
imposing vicarious responsibiiity on the human principle
are present in the same degree in the corporate cases. Two
fundamental distinctions should be noted. First, the very
fact that the corporation is the party nominally convicted
means that the individual shareholders escape the opprobrium
and ihgidental disabilities which normaTlly follow a personal
conviction or those which may resuit even from being named
in an indictment. Second, the shareholder's loss 1s 1imited
to his equity in the corporation. His perszonal assets are
not ordinarily subject to levy and the conviction of the
corporation will not result in loss of liberiy to the stock-
holders. HNevertheless, the fact that the direct impact of
corporate fines is felt by a group ordinarily innocent of
criminal conduct underscoras the point that such fines ought
not to be authorized except where they clearly may be ex-
pected to accomplish desirable social purposes. To the
extent that shareholders participate in criminal conduct,
they may be reached directiy through application of the
ordinary principles of criminal liability.

"It would seem that the uitimate justification of cor-
porate criminal responsibility must rest in large measure on
an evaluation of the deterrent effects of corporate fines

" on the conduct of corporate agents. Is there reason for
anticipating a substantially higher degree of deterrence
from fines levied on corporate bodies than can fairly be
anticipated from proceeding dirvectly against the guilty
officer or agent or from cther feasible sanctions of a non-
criminal character?
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"It may be assumed that ordinariiy a corporate agent
is not likely to be deterred from criminal conduct by the
prospect of corporate liability when, in any event, he
faces the prospect of individually suffering serious crim-
inal penalties for his own act. If the agent cannot be
prevented from commitiing an offense by the prospect of
personal liability, he ordinarily will not be prevented
by the prospect of corporate liability.

"Yet the problem cannot be resolved so simply. For
there are probably cases in which the economic pressures
within the corporate body are sufficiently potent to tempt
individuals to hazard person 1iability for the sake of
company gain, especially where the penalties threatened are
moderate and where the offense does not involve behavior
condemmed as highly immoral by the individual's associates.
This tendency may be particularly strong where the individual
knows that his guilt may be difficult to prove or where a
favorable reaction to his position by a jury may be anti-
cipated even where proof of guilt is strong. A number of
appellate opinions reveal situations in which juries have
held the corporate defendant criminaliy liable while acquit-
ting the cbviously guilty agents who committed the crimimal
acts. See e.g., United States v. General Motors Corp.,

212 F. 2d 376, 411 {7th Cir. 1947} {"We carnnot understand
how the jury could have acquitted all of the individual
defendants."); United States v. Austin-Bagley Corp., 31

F. 2d 229, 233 (2d Cir. 1929) {'How an intelligent jury - —~
could have acquitted any of the defendants we cannot con-
ceive.'); American Medical Ass'n. v. United States, 130

F. 2d 233 {D.C. Cir. 1942).

“This may reflect more than faulty or capricicus judg-
ment on the part of the juries. it may represent a recog-
nition that the social consequences of a criminal conviction
may fall with a disproportionately heavy impact on the
individual defendants where the conduct involved is not of
a highly immoral character. It may also reflect a shrewd
belief that the violation may have been produced by pressures
an the subordinates created by corporate managerial officials
gven though the latter may not have intended or desired
the criminal behavior and even though the pressures can anly
be sensed rather than demonstrated. Furthermore, the great
mass of Tegislation caliing for corporate criminal 1iability
suggests a widespread belief on the part of legislators that
such Tiakility is necessary to effectuate regulatory policy.
In some cases, such as the Elkins Act, Tegisiatures have
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added corporate 1iability to the criminal penzlties on the
belief founded on experience that such additional sanctions
are necessary. N.¥. Central R.R. v. United States, 212
U.S. 481, 494-495 (1908},

“The case so made out, however, does not demonstrate
the wisdom of corporate fines generally. Rather, 7t tends
To suggest that such 1iability can best be justified in
cases Tn which penalties directed to the individual are
moderate and where the criminal conviction is least likely
to be interpreted as a form of social moral condemnation.
This indicates a general line of distinction between the
‘malum prohibitum’ regulatory offenses, on the one hand,
and more serious offenses, on the other. The same distinc- -
tion is suggested in dealing with the problem of jury be-
havior. The cases cited above invoiving situations in
which individual defendants were acquitted are all cases
of economic regulations. It may be doubted that such re-
sults would have followed had the offenses involved a more
obvious moral elemant. In any event, it is not clear Just
what conclusions are to be drawn from the cited cases. In
each, the jury had corporate liability available as an
aiternative to acquittal of all the defendants. Concefv-
ably, if that alternative had not been avaiiabie, verdicts
against the individuals in some of the cases might have
been returned. Thus, it is at least possible that corpor-
ate 1iability encourages erratic jury behavior. It may be
true that the complexities of organization characteristic
of large corporate enterprise at times present real problems -
of identifying the gquilty individual and establishing his
criminal Tiability. It would be hoped, however, that more
could be pointed to in justification of placing the pecuniary
burdens of criminal fines on the innocent than the diffi-
culties of proving the guilt of the culpable individual.
Where there is concrete evidence that the diffieculties are
real, however, the effectuation of reguiatory policy may
be thought to justify the means.

"In surveying the case Taw on the subject of corporate
criminal 1jability one may be struck at how few are the
types of common-law offenses which have actually resulted
in corporate criminal responsibility. They aré restricted
for the most part to thefts (including frauds) and invol-
untary manslaughter. Conspiracy might also be includad,
but generally the cases have involved conspiracies to violate
requlatory statutes (such as the anti-trust Taws), and often
these statutes include specific comspiracy provisions made
applicable to corporate bodies. Mo cases have beeh found
in which a corporation was sought to be held criminally
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liable for such crimes as myrdar, treason, rape or bigamy,
In general, such offenses may be effectively punished and
deterred by proscriptions directed against the guilty in-
dividuals. One would not anticipate the same reluctance

on the part of juries to convict which seems sometimes to be
present where the offense is a regulatory crime. More-
over, in many of the situations, such as those involving
Involuntary manslaughter, there is a strong passibility
that the shareholders will be called upon to bear the burden
of tort recoveries. The prospect of tort recoveries may
also be expected to encourage supervision of subordinate
employees by executive personnel." (Model Penal Code,

Tent. Praft No. 4, pp 14B-150(1955)),

B. Depivation

Source of section 5 1s New York Revised Penal Law s. 26.20,
Michigan Revised Criminal Code s. 430 and Model Penal Code =. 2.07.

Section 6 is identical to Michigan s. 435 and New York s. 20.15.

C. Relationship to Existing Law

At present there is no specific statutory provision dealing
generaily with corporate criminal liability, although there are
statutes deaiing with some individual fields relating thereto and
a definitional criminal statute that includes corporations.

ORS 161.010: Contains definitions of terms used in statutes
relating to crimes and criminal procedure and includes "{11) 'Person’
fnciudes corporations as well as natural persons.”

ORS_135.840: Provides that a plea of guilty to an indict-
ment against a corporation may be put in by counsel.

State v. Fraser, 105 Or 589, 208 P 467 ({1922) ,held that a
corporaticn 1s capable of committing the crime of selling and

offering securities for sale as a dealer without complying with
the Blue Sky Law.

Oregon, along with the vast majority of states. has refused
to extend corporate criminal liability to crimes of personal viclence
such as homicide or manslaughter. State v. Pacific Powder Co.,
226 Or 502, 360 .P2d 530 (1961). The draft section would leave
this position unchanged but should assist the courts in construing
future criminal statutes that may involve corporate 1iability and
in determining the legisiative intent with respect to each parti-
cular offense. :
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TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code

Section 2,06, - Liability for Conduct of Anothar; Complicity.

{) A person is guilty of an offense if it is committed by his oun
conduct or By the conduct of another person fer which he is legally
accountable, or both,

(2} A person is legally accountable for the conduct of another per-
son when:

(a) acting with the kind of culpability that is suificient for the
cormission of the offense, he cauvses an innocent or irrvcaponsible
peTson to -engage in such conduct; or

. {(b) he is made accountable EFor the conduct of such other person
by the Code or by tle law defining the offense; or

{e) he is an aecomplice of such atiher parsen in the cemmission
of the offense.

{3) A person is an accomplice of another person in the commission of
an offense if;

{a) with the purpose of promoting or facilitating the coamission
of an offense, he

{i) solicits such other person to commit it; or

{ii) aids or agraes or attempks to aid such other person in
planning or committing it; cr

(iii) having 2 legal duty to prevent the cormicsion of the
offense, fails to make proper effort so to do; or

{b) his conduct is expressly declared by law to «stablish his
complicity.
* {#} When causing & particular result is an element of an offensze, an
accouplice in the conduct causing such result Is an accowplice in the
commizsion of that offenze, if he acts with the kind of culpability, if
any, with respect to that result that is zufficient for the commission of
the offense. '

{5) A person who is legally ircapable of committing a partieular
offense himself may be guilty thereof if it is committed by the conduct of
anather person for whicih he is legally accountable, unless such liability
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is inconsistent with the purpese of the provislen establishing his ingcapacity,

=T e

(6} Unless otherwise provided by the Code or by the law deanlng the
offense, a person is not an accomplice in an offense committed by another

perzon if:
{e) he,is a victim of that offense; or

(b) the offense is so defined that his conduct is inevitably
incident to its commissien; or

{c} he terminatesz his complicity prior to the commission of the
cEfense and )

(i) wholly deprives it of effectiveness in the commission
of the offense; or

(ii} gives timely warning to the law enforcement authorities
or otherwise makes proper effort te prevent the commission of
the offense.

{?) An accomplice may be convieted on proof of the commission of the
cEfense and of his cowplicity-therein, thowgh the person clalmed to have
committed the dfense has not been prosecuted or convicted or has been
convicted of a different offense or degree of offense or has an immunity
to prosecution or conviction or has been acquitted.

Segction 2,07. Liability of Covporatiens, Unincorporated Asgociatlons and
Personz Acting, or Under a Duty Lo Act, in Their Behalf,

{1) A corporation may be convicted of the commission of an offense if:

{2} the offense is a viclation or the offense is defined by a
statute other than the Code in which a legislative purpose to impose
1iability on corperatiens plainly apbears and the conduct is periormed
by an agent of the corporation acting In behalf of the corporation
within the scope of his office or employment, except that If the law
defining the offense dosignates the atents for whose conduct the
corporatich is zccountable or the cireumstances under which it is
azeountable, such provisions shall apply; or

{b) Lthe offrnse consists of an omission to discharge a specific
duty of affirmative performance imposed o ccorperatiens by law; or

(¢) the couzmission of the offense was authorized, requeated,
commanded, performzd or recklessly tolerated by the board of directors
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or by a high managerial agent acting in behalf of the corporation with-
in the scope of his office or employment.

£2) When absolute liability is imposed for the commission of an offense,
a legislatiwve purpose to impose liability on a corporation shall be assumad,
unless the contrary plainly appears.

{3) An unincorporated association may be convicted of the commission
of en offense if: ’ '

{a) the offense is defined by a statute other than the Code which
expressly provides for the liability of such #n association and the
conduct i=s parformed by an agent of the associateion acting in behalf
of the association within the scope of his office or employment,
except that if the law defining the offense designates the agents for
whose conduct the association is accountable or the ¢lircumstances

" under which it is sceocuntable, such provisions shall apply; or

(b) the effense consists of an omission to discharge a specific
duty of affirmative performance imposed on associations by law,

{43 As uszed in thiz Section:s

(2} "corporation" does not include an entity organized as or by
2 goveromental ageaney for the execution of a govornmental program;

(B) "agent™ means any director, officer, servant, employes or
other person autherized to act in behalf of the corporation or association
and, in the ecase of an uninceorperated association, & membey of such
association;

(e) "high managerial agent™ means an officer of a corperation or an
unincorporated associatien, or, in the case of a2 partnership, a
partner, or any other agent of a ceorporation or associatien having duties
of such responsibility that his conduct may fairly be assumed to rep-
resent the policy of the corperation or asseciation,

(5) In any prosecution of a corporatiom or an unincorporated association
‘for the commission of an offense inecluded within the terms of Subsection
{l) {a) or Supsection {3) (a) of this Secticn,other than an offense for
which abgolute liakility has been imposed, it shall b2 a defense Lf the
defendant proves by a preponderance of avidence that the high managerial
agent having supervisory responsibility over the subjsct matter of the
offense employed due diligence to prevent its commission. This paragraph
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shall not apply if it is plainly inconsistent with the legislative pur-
pose in defining the particular offense,

(6) (a) A person Is legally asccountable for 2ny conduct he performs
or causes to be performed in the name of the corporatien or an unincorparated
agsociation or in its behalf to the same extent as if it were performed in
his eowm pame or behalf,

(b) Whenever a duty to act is imposed by law upon a ¢corporation or an
unincorporated association, any agent of the corporation or association
having primary responsibility for the discharge of the duty is legally
accountable for a reckless cmission to perform the required azet to tha
game extent as if the duty were {mpesed by law directly upon himself.

{e) When & persen is convicted of an offense by reazon of his lepgal
agepuntability for the cmduct of a corperation or an unincorporated .

association, he is subjesct to the sentence authorized by law when a natural
person is convicted of an offense of the grode and the degree involwed,

# & &

Text of New York Revised Penal Law

"Sec, 20.0¢ Criminal liability for conduct of znother .

When one person engages in conduct which constitutes an offense,
anether person is criminally liable for such conduct when, acting with the
mental culpability required for the commission thereof, he solicits, requests,
coamands, importunes, or intentionally aids such person to engage in such
conduct, '

See. 20.05 Criminal liability for conduct of another; no defense

In any prosecution for an offense in which the eriminal iiability of
the defendant is based upom the conduct of another person pursuant to
section 20.00, it is no defense that:

1. BSuch other person is not guilty of the offense in question owing
to criminal irresponsibility or other legal incapacity or exemption, or to
Unawareness of the criminal nature of the conduct in question or of the
defendant's eriminal purpese or to other factors precluding the mental
state required for the commission of the offense in question; or
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2. Such other person has not been prosecuted For or convicted of any
offense based upon the conduct in question, or has previously been acquitted
thereof, or has legal immunity from prosecution therefor; or

3. The offense in question, as defined, can be committed only by a
particular class or classes of prRrsens, and the defendant, not belonging to
such ¢lass or classes. is for that reason legally incapalie of coumitting
the offense in an imdividnal capacity.

Sec. 20,10 Criminal tiahility for conduct of another; exemption

Notwithstanding the provisions of sections 20.00 and 20,05, a person
is not eriminally liable for conduct of another person constituting an
offense when his own conduct, though causing or aiding the commission of
such offense, is of a kind that is necessarily incidental therete. If
such conduct constitutes a related but separate offense upon the part of the
actor, he is liable for that offense only and not for the conduct or offense
copmitted by the other person. '

Sec, 20.13 Convictions Eor different degrees of offense

Except as otherwise expressly provided in this chapter, when, pursuant
to section 20.00, twe or more persons are eriminally liable Eor an offense
which iz divided into degrees, each person iz guilty of such degree as is
compatible with his cwn culpable mental state and with his own accounta-
bility for an aggravating fact or circumstance,

Sep. 20,20 Criminal liability of corporations

4

1. Az used in this sectiom:

(a) "Agent" wmeans any directer, officer or employee of a cor~

poration, or any other person who iz authorized te act in behaldf of
thae corporation, ’

{b)} "High ?anagerial agent" means an officer of a corperation or
any other ag%nt in a position eof comparable authority with respect to
the formulation of corporate policy or the supervision in a wanagerial
capacity of subordinate ewmployecs,

2. A corporation is guilty of an offense when: -

_{n) The cundu?t constituting the offense consists of an omission
to digcharge & specific duty of sffirmative performance impeoscd on -
corporations by law; or
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{b)' The conduct constituting the offense is engaged in, authorized,
golicited, Tequested, commanded, or recklessly tclerat?d by the board
of directors or by a high macagerial agent acting within thae scope
of Hiz empleyment and in behalf of the corporation: or

(c} The conduct comnstituting the offcase is engaged in by an
agent of the corporation while acting within the scope of his emPlny»
ment and in behalf of the corperation and {i) the offunse is a mis-
demeanor or & violation, or (ii) the offense is one defined by a
statute which clearly indicates a legislative intent to impose such
criminal liability om a eorporation.

Sec. 20,25 Criminal liakility of an individq;l for corporate conduct

A person is criminally liable for conduct constituting an_offense
which he performs or causes to be perforoed in the name of or in heﬁalfﬁﬁf
a corporation to the same extent as if sueh conduct were performed in his
awn name or behalf. :

## 4

" Text of Michigan Reviszed Criminai Code

[ Liability Based Upon Behavior]

_ Sec, #01., A prrscn may bé guilty of an offense if it is cemmitted
by his own behavior or by the behavior of another person for which he ia
legally accountable as provided in this chapter, or beth,

[ Liability Based Upon Behavior of Another: Specific Provision]

SBee, 505, A person is logally accountable for the: hehavier of another
person if he iz made accountable for the conduct of such paraon by the
statute defining the coffense or by specific provision of this code,

f Liability Based Upon the Behavier of Anothesr: Conduct of an Innocent Person]

Sec., 410, (1) A parson is legally accountable for the behavior of
another if,. acting with the culpable mental state sufficient for the com-
mission of the offense in gquestion, he causes an innocent person to epngage
in such behavior,

£2) As used in this section, an "innecent person” includes any persen
who is not guilty of the eoffense in guestion, decpite his behavier, because
of:

€a) Criminzl irrceponsibility or other legal incapacity or
excmption.
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(b} Unewareness of the criminal nature of the cenduct in question
or of the defendant's criminal purposz.

{c) Any other Eactor precluding the mental state sufficient
for the commission of the offense in guestion,

[Liability Based Upon the Behavior of Another: Complicity ]

Seec. 415. A person is legally accountable for the behavior of another
constituting a criminal offense if:

(a) With the intent to promote or facilitate thz gommission of the
offense: '

{i) He solicits such other person to commit the offense; .

{ii} He aidsz or abets such other person in planning or coemmitting
the oflfense; or -

(iii) Having a legal duty to prevent the commission of the
oFfense, he fails to make an effort he is legally required to make; or

{b) Acting with knowledge that such other person was committing
or had the purpose of committing the offense, he knowingly provided mcans
or oppoertunity for the commiszsion of the offense that substantially
facilitated its commission,

[ Lialility Based Upon Behavior of Ancther: Exemptions]

Seec. 420. TDaless otherwise provided by the statuite defining the
wffense, a person shall not be legally cocountable for behavior of another
constizuting a eriminal oEfenge if:

(e} He is a wvictim of that offenun;

- (b) The offense is so defined thai his conduct is inevitzbly in-
cidental to its ccoumission;

(o) Pricr to the commission of the offense, he terminated hisz efFort
to prowmote or facilitate its commission and either gave timely warning to
law enforcement authorities, gave timely warning to the intended vietim, or
wholly deprived his complieity of its effectiveness in the commission of
the efferise, The buirden ¢f Injeeting this issuwe is on taz defendant, but
this does not shift the buwden of proef,
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{ Liability Based Upon the Behavior of Another: No Defense ] ,

Sec, 425, In any prosecution for an offense in whiech criminal 1isbility
is based upon the behavior of another person pursuant to this chapter, it
is no defense that;

{a) Such other person has not been prosecuted Faor or convicted of any
offense based upon the behavior in guestion or has been convicted of a
different offense or degree of offense.

{b} The defendant belongs to a class of persons who by daFipition
of the offense are legally incapable of committing the offensze in an
individual capacity.

[ ¢riminal Liability of Corporations ]
See, B30, (1) A vorporation is guilty of aa offcnse if;

{a) The conduct constituting the ocEfense iz engaged im by an agent af
the corporation while acting within the scope of his employmant and in
behalf of the corperation, and the offense is a misdsmzanor or a vielation,
or the offense is one defined by a statuie that clearly indicates a
legiglative intent to impose such eriminal liatility on a corporation;

{b) The conduct constituting the offense consisis of an cmissien to
discharge a specific dlty of 1Ef1rmﬂt1ve perforaance imposed on corporations
by law: or

{e) The conduct constituting the offense is engaged in, authorized,
solicited, requested, commanded or knowingly tuvlerated by the board of
divectors or by a high managerial agent acting within the scope of his
enployment and in bezhal? of the corperation,

(2) Az used in this section:

(a} '"Agent™ means any director, officer o: cmployes of a cerporation,
or any other person who iz authorized to act In behalf of the corpervation,

[Criminal Liability of an Individual for Corporate Gonduct]

Sec, 435, A person is criminally liable for conduct constituting an
offense which he performs or causes to be performed in the name of or in
behalf of a corporation te the same extent as If such conduct were performed
in his cwn nase or behalf,

¥HA



