1.
2.
>
S

D

G

Sea.

13.
14.

15,
16,

17.
18,

Heporter:

CRIMINAT LAW REVISION COMMISSION
311 Capitol Building

walem, Oregon

S L . o T T T i} T L. o} o

Mimites of Subcommittes No. 1
8/15/69, p. 2, Vol. X, Tape #B0
9/9/69, p, 1, Vol. ¥, Tape #80
9/22/69, p. 1, Vol. X, Tape #82

A ke e e L . Sl T e T S . [k T T ——— L .

ARTICLE .

JUSTIFICATTON

Preliminary Draft No., 1: August 1969

Justification;
Justification;
dJustification;
Justification;
Justification;
Justification;
Justification;
Justification;
Justification;

Justification;

Justification;

Justificetion;

Justification;

Justification;

Justification;
dustification;

Duress. . . .
Entrspment. .

Donald L. Paillette

Index

a4 defense. o v v v v 2 & v ¢ & a
EENeradll¥a. v » o« o o o o o 4 « =
choice of evils... . . . . v .
use of physical force generally.
use of physical forece in defense of a
PEISOIL o o o « + =« - o s »
limitations on use of deaﬁly phy51cal
force in defense of a pers2on &« & « . . o
limitations on use of physical force 1n
defense of a perscn, .+ + &« o & = & & = = =
use of physical foree in defense of
premises . . . . . s a . su w
use of physical force 1n defense of
PropeTty +» « « = . T
use of physical ferce ln making an

arrest or in prevenbing an es BCEBPEa o« = =
uze of deadly physical force in making

an arrest or in preventing an escape . . .
use of physical force in making an

arrest or preventing zn escape; basis

for reasonable belief. o &4 & v o = = = » =
use of physical force by private

person assisting an arrest - « 4 4 6w e .
use of physical forcc by private

persen acting on his own account to make
an arrests « -« =« & - . - e e s s omoE s .
use of physical force 1n resisting

arrest prohibited. + « ¢ o« & & + & & 4 . s
use of physical force by guard in de-
tention facility to prevent an escape.

E L J

L] L] - - - - - L4 L4 L 4 - - - L] L] L] L] u -

Bubecommittee No.

——— s —

el L A

[

3

15
23

o

5Q
21

Z2
3%

34
37

39
4]



Page 1

ARTICLE 4 . JUSTIFICATION

Preliminary Draft Ne. 1: August 1969

Section l. Justification: a defense. In any prosecution

for sn offense, justification, as defined in sections 2 to 18,

is a defense.

COMMENTARY — JUSTIFLCATICON: A DEFENSE

This section designates Justification as a "defense"
instead of an "affirmative defense", thereby requiring that
justification, when invoked by the defendant, must be nega-
tived by the state beyond a reasonable doubt.

This treatment of the defense contimes the Oregon case
law doctrine with respect to "self~defense” and is in accord
with the majority of states. ESee Commentary, Model Penal
Code, Tent. Draft No. 8, p. 4 1958%; Hall and Glueck, Cases
on Uriminal Law. {24 ed, 1958) p. 96

-

. The best statement regarding the burden of proef in
such cases appears in State v. Ruff, 230 Or 546, 370 P2d
g42 (1962), a prosecution for second degree murder in which
the defendant contended that the killing of the victim
amounted to excusable homicide as defined in ORS 163,110
and that the trial court erred in denying a mobtion for a
directed verdict of acauittal. Perry, J. in the opinion
states:

"While it is not necessary that the defendant
establish that the death was accidental or the defendant
acted in self defense to have a Jury return a verdict
of not guilty, as it is only necessary that the jury
entertain a reasonable doubt in these respects, never-
theless, it is for the Jjury to determine whether or
net there is a reasonable doubt." At 551. See, State
v. Holbrook, 98 Or 43, 188 F 947, 192 P &40, 1935 P &34

The Oregon Court also has held that in a homicide case,
even if the defendant denies the killing, he is entitled
to an instruction on self-defense if the issue is raised Dy
the evidence in the case. Btate v. Apderson, 207 Or 675, &94,
298 P2d 195 (1956).
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State v. Steidel, 98 Or 6581, 194 P 854 (1921), held
that 1t is not necessary to plead self-defense in order to
raise the isspe at trizl, See also State v, HMaclk, 57 Or 565,
112 P 1070 {1911).
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Section 2, Justificabion; generslly. (1) Unless inconsistent
with other provisions of this Article defining justifiable use of
physical force, conduct which would otherwise constitute an offense
is.justifiable and not criminal when it is reguired or authorized
.Ey law or by a judieial decree or is performed by & public servant
in the reasonable exercise of his official poweré,'duties or
functlnns. _

{2) As used in subsection (1) of this section, "1aws and
gudlclal decrees" include but are not limited to:

(a) Laws defining duties and functions of publlc SeTvants;

{B) Laws defining duties of private citizens to assist
public servants in the performance of certain of their functiqns;

(c) Laws governing the execution of legal process;

(@) Lews governing the military services and conduct of war;

and
(e) Judgments and orders of courts.
 COMMENTARY - JUSTIFICATION; GENERATLY

Subsection (1) merely provides that statutes or court
decisions which impose a duty or grant a pr1v11ege to ach
may be followed without the actor incurring cyiminal 1iability
thereby.

Subsection (2) sets forth examples of the types of
instances in which conduct is to be considered as required
or authorized by law.
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B, Derivation

The section embodies language that is essentially the
same as Michigan Revised Criminal Gode Section 60L. The last
phrase in subsection (1) is taken from New York Revised Penal
Law Section 35.05 (amended 1968). The New York Commentary
indicates that the original provision has been criticized in
somg quarters as not being sufficiently comprehensive for
its purpose because official conduct of the nature indicated,
though accepted as proper, may not always be expressly
"required or authorized" by law. An example given is that
there may not be any statube or regulation explicitly author-
izine officers of a particular police department to buy
narcotics for purposes of criminal prosecution and, hence,
that such activity might subject the officer to 2 technical
charge of unlawful possession of narcotics. While such =a
charge would be unllkely, your reporter believes that the
Hew York approasch is desirable.

C. Relationship to Existing Law

Oregon has no comparable existing statute, but does
have specific provisions relating to duties of public servants,
private citizens, executions of legal process, etc?

ORS 133%.220, "An arrest'may be effected by:

| (1) 4 peace officer under a warrant;
(2) A peace officer without a warrant; ur.
(3) A private person.” |

QR5 1%3%,2%0. "Every person shall gid an officer in
the execution of a warrant if the officer requires his
aid and is present and acting in its execution.”

ORS 133.260. "The defendant shall not be subjected
to more restraing than is necessary and proper for hls
arrest and detention."

ORS 1%3,280. "If, after notice of intention to
arrest the defendant, he either flees or forcibly
resists,the officer may use all necessary and proper
meanz2 to effect the arrest.”

ORS 133.290. "The officer may break open any
puter or inner door or window of a dwelling house, or
otherwise, to execute the warrant if, after netice of
his authority and purpose, he is refused admittance, "
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QRS 133.3200. "The officer may bresk open any outer
or imner door or window of a dwelling house, or other-
wise, for the purpose of liberating a person who, having,
entered for the purpose of making an arrest, is detalned
therein, or when necessary for his own llheratlon.

CRS 133.310., "A peace officer may arrest a person
without a warrant: '

"(1) Por a crime committed or attempted in
his presence;

"(2} When the person arrested has committed a
felony, although not in his presence;

"(3} When a felony has in fact been committed
or a major traffic offense, as defined in sub--
section (5) of ORS 484,010, has been committed, and
he has reasonable cause for believing the person
arrested to have commitied it; or

"{4) When he is notified by telegraph, telephone,
radio or other mode of communication by another peace
officer of any state that such peace officer holds
in his hands a duly issued warrant for the arrest
of such person charged with a2 crime committed W1th1n
his jurisdiction.,”

QRS 133,320, "Po make an arrest, as brnvlded in
DRu 133,310, the officer may breslk open any door or
window, as provided in ORS 133,290 and 13%3,3%00, 1f,
after notice of hiy office and purpose, he is refused
sdmitiance.”

QRS 133%,350. "A private person may arrest ancther
for causes specified in QRS 133,310 in like manner and
with like effect as a peace officer without a warrant.”

ORS 141.110. "In the execubtlon or service of a
search warrant, the officer has the same power and .
suthority, in all respects, to break open any door or
window, o use all necessary znd proper mesns to over—
come sny forcible resistance made te him or o call any
other person Lo his aid that he has in the execution or
service of a warrant of arrest.’'

CRS 162,530, "{1) Any person who wilfully refuses
to assist mn officer in the lawful discharge of any duty
pertaining to his office when requested to do 8o by the
officer, shall be punished upon conviction by ilmpriscn—
ment in the county jail for not less than 10 days nor
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more than 30 days, or by fine of not less than $10 or
mors than #5000, or both.

"(2) Any person who is reguired by any peace officer
or magistrate to assist him in the execution of his -
office, in the preservation of the peace, the arrest.
of any person for a breach of the peace or the serviee
of any process, and who neglects or refuses to render
such assistance, shall be punished upon conviction by
imprisonment in the county jail for not less than one
month nor more than six months, or by fine of not less
than $25 nor more than {$500."

ORS 16%.10C. "The killing of a human.bﬂlng is
Justifiable when committed:

"(1)} By public officers or those acting in their
agid and assistance and by thelr command:

_ '(a) When necessarily commitbed in over—coming
resistance o the execution of legal process or to the
discharge of a legal duty.

w(b) When necessarily committed in retaking persons.
gharered with or conviclted of crime whe have escaped or
boan rescued.

el When necessarily committed in arresting =
person fleeing from justice who has committed a felony.

(2} By anyperson:

"(¢) In the attempt, by lawful ways and means,
to arrest a person who hes coumitted a felony or in the
lawiul attempu To suppress a rict or presexrve ithe peace,"

ORS 426.215. "{1) Any peace officer may. take into
custody any person who he has reasonable causs to belleve
is dangerous to himself or fto any other person and who
he has réasonable cause Lo believe is in need of lmeediate
care or treatment for mental -illness., 1f a peace officer
takes a peorscn into custody under this section, he shall
remove him forthwith to....

"(5) No peace officer, hospital, physlclaﬂ or
judee shall be held criminally or civilly lisble for
actions pursuant fo this secilon provided he acts in
sood faith, on probable ¢zuse and without malice,"
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Section 3. Justification:; choice of evils., (1)} Unless

inconsistent with other provisions of this Article defining
Justifiable usze of physical force, or with some other pruvisinﬁ
of law, conduct which would otherwise constitute an offense is -
jusﬁifiable and not eriminal when it is.nﬁceasérj és an eﬁergency'.
- measure to avoid en imminent public or private injury which is
about to occcur by reason of a situation occasioned or devélopeﬁ
through no fault of the actor, and which is of such gravity that,
acénrding to ordinary standards of intelligence and morality, the
' desirsbility and'urgency of avﬁiding the injury clearly cutweigh
the.&esirahility of aveoiding the injury sought to be prevented
by the statute defining the offense in issue.

(2) The pecessity and justifiability of conduct under sub-
section (1) may not rest upon considerations pertaining.qnly to
the morality snd advisability of the statute, either in its
general application or with respect to its application to &
particulaf elass of cases srising thereunder,

{3) Whenever evidence relating to the defense of justification
under this section is offered by the defendant, the court shall rule
as a mstter of law whether the.claimed facts and circumstances

would, if established, constitute a justification.

CCIMMENTARY ~ JUSTITFICATION; CHOICE OF EVILS

A. Summery

Subsection (1) of this section is designed to allow
the balancing of the injury which the actor sought to pre-—
vent against the inj which he caused, (See MPC Tent. Draft
Ko. 8, pp. 5-10 (1958)), Examples of its application would
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include blasting buildings to prevent a major fire from
gspreading, breaking inte an unoccupied roral house in order
to make an emergency telephone call to save a person's life
or forecibly restraining a person infected with a highly
conbtagious and dangerous disease.

Subsection {2), however, is intended to ensure that
the balancing cannot go to the desirability of the statute
itself wnder which the prosecution is maintained. I other
words, the actor cannot "pick and choose™ the laws he will
obey on the basis of whether he or anyone else deems them
advizable., As the Michigan Commentary illustrates, "a person
canriot c¢laim that euthanasis ought not be viewed zs a crime,
or that there is an exemption in a criminal trespass statute
in favor of those who invade publlc offices to prntest apeinst
Unites States foreign policy.”

Subzection (3} is procedursl in nature and directs the
trial Jjudee to screen the evidence offered by the defense
before the Jjury hears it, and is wrltten intce the section
to control possible misuse of the "choice of evils" concept.

_ B. Deriwvation

The section is derived from lModel Penal Code Section 3.02,
New Yorlk Revised Penal Law Section 35,05 (2) and Michigan
Revised Criminal Code Section 05,

¢, Relationship to Existing Law

There is no counterpart of this sectlon in present
Orepon law,
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Secﬁiun 4, Justification; nae of physical force gen&rallx;_

The use of physical force upﬁn another persoii which wcul&
otherwise constitute an offense is justifiable and not criminal
under any of the following circumstances:

(1} A parent, guardian or other peréon-entrusted with thé ._
care and supervisien of a minor or an incqmpetent peréon, oT A4
teagher or other person entrusted with the care and supervisinn
of a minor fcr_a special purpose, may'use physical. force, but not
deéﬂly-phyaical forde, upon such minor or inccmpetent.persan when
and to the extent he reasconably beliévgs it neceséary to main#ain
digeipline or to promote the wélfare of fhe minor or inccmpeteﬁt
person. | |

(2) An authorized official of a jail, prison or correctional
institution may, in order to maintain order and discipline,.use
such physical force as is authorized by law. |

{3) A person responsible for the maintenance of order in
a cormmon carfier of passengers, or a perseon acting under his direc— .
tion, may use physical foree when and o the extent ﬁhaf he reasons
ably believes it necessary to maintain order, but he may use deadly
nhysical force only when he reasonably belleves it necessary'tc
vrevent death or serlous physical injury.

(4) A person acting under a reasonsble belief that another
person is sbout to commit suicide or to inflict serious physiéal
injury upon himself mey use physical force upon that person to
the extent that he reasonsbly believes it necessary to thwart the

result.
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(5) A duly licensed physician, or a person acting under
his direction, may use physical force for the purpose of aﬂminis—
tering a recognized form of treatment which he reascnably belieﬁes
to be adapted to promoting fha physical or mental health of the
patient if: |

(a) The treatment is sdministered with the consent of the
patient or, if the pétient is a minor or an lncompetent pcrson,
with the consent of hls parent, guardian or other person entrusted
with his care and supervision; or

{b) The treatment is administered in an emergency when the
physician reasonably believes that no one competent to consent can
be consulted and that a reasnnabie person, wishing to safeguard the
welfare of tﬁe patient, would consent. |

(6) A person may use physical force upon another person in
defending himself or a third person, in defending property, in
making an arrest or in preventing an escape, as hereafter pre-

seribed in this Article.

COMMENTARY - JUSTIFICATION: USE OF PHYSICAL FORCE GENERALLY

A. Summery

The purpose of section 4 is to set forth the different
ciTcumstances in which physical force may be used Dy a person
without committing a criminal offense.

Subsection (1) justifies the use of reasonable, but not
deadly, force by parents, teachers, guardians and others
entrusted with the care of minors znd incompetents for the
purpose of maintaining discipline or promoting the welfare
of the minor or incompetent person.

Subszection (2) is designed to integrate the criminal code
provisions with other applicable statutes governing diseipline
of prisoners. (See ORS 137.380, 421,105, 421.012, Comst. Art. I,

section 13),



Page 11
. JUSTIFICATICN.
Preliminary Draft Ne. 1

Subsection (3) permits railroad conductors, bus drivers
_ and others responsible for maintenence of order on common,
" earriers to use reasonable physical force to maintain order.

Subsection (4) allows reasonable physical force to bé
uged to prevent an apparent suicide attempt, '

Subsection {5) is designed to protect from eriminal
prosecution the physician who renders emergency treatment to
a stricken person.

Subsection (6} integrates the section with the sections
which follow in order tc present a complete 1list of the general
types of situations in which the use of physical force is
justifiable.

B. Derivation

The section is based on Wew York Revised Penal Law
Section 35.10 and Michigan Eevised Criminal Code Section 610C.

¢, Relationship %o Existing liaw

Subsection §1}. As noted in the MPC:

v, ..oexisting law universally allows a privilege
for the exercise of demestic authority, sopetimes
articulaked in the penal statutes, though often with-
out seeking to define its scope."” (Tent. Draft Wo. 8,
p. 72 (1958)). .

Oregon treats the subject in the statube relating to
excusable homiclde.: -

OHS 163.110, " The killing of a buman belng is
ewxcusable when committed:

K1) By accident or misfortune in lawfully correcting
a child or servant, or in doing any other lawful act,
by lawful means, with usual and ordinary caution and
without any unlawful intent. "

No existing statute deals specifically with the matter
£ the use of physical force against a miner or incompetent
person by a teacher or other person entrusted with their care;
however, the ssme considerations that call for a special '
justification for the use of force by parents would s5eem to
apply. (See ORS 339.250, 260 re discipline of pupils).



Page 12 :
JUSTIFICATION
Preliminary Draft Mo. 1

Subsection (2) has no existing statutery counterpart.

Subsection (3) is a new statutory proposal.

Subsection (4) also is new, bub supports the general

policy of the law to discourage and prevent suicides. (Sce
ORS 163.050).

Subsection gé) integrates the Criminsl Code with the
civil liability limitations on "good Damaritan"™ aets of
physicians embodied in ORS 30,800,

Subgection (6), as noted previously, is intended to
tie together the basic sectlon with the subgequent sections
in the Article,
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Section 5. 'Juétificatinn; use of physical

force in defense of a’ nerson, IExcept as pro- g Exigﬁin’g i
rided in sections 6 and 7 of this Article, a E CRS
person is justified in using physical foree upon E %gg‘%ég:

another person to defend himself or a third person
from what he reasonsbly believes to be theé use or imminent use
of unlawful physical force, znd he may use a degree of force which

he Tezsonably believes to be necessary for the purpose,.

COMMENTARY — J'[JSTIFIC&TIDIE; USE OF PHYSICAL FORCE IN DEFENSE OF &
PERSON ' '

See Commentary under secticn ?7 infra,
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Section 6. Justification: limitations on use of deadly

physical force in defense of a person. Notwithstanding the

provisions of section % of this Article, a person is nod justified
in using deadly physical force upon another person unless he
reasdnably believes that the other person is}

(1) Committing or attempting to commit a kidnapping, forcible
rape, forcible sodomy or rebbery; or

(2) Using or about to use physical force against an occeupant
of a dwelling while committing or attempbting To commit a burglary
in the dwelling; or

(%) Using or about to use unlawful deadly physical force, how-
ever, the actoT may not use deadly physical force 1f he ktnows that
he can with complete safety avoid the necessity of using such force
by retreating. The actor is under no duty to retreat 1f he is:

(a) In his dwelling and is not the original aggressor; or

(b) 4 peace officer or a person assisting a peace offigér

at his direction, acting pursuant te section 13 of this Article.

COMMENTARY — JUSTIFICATION; LIMITATIONS ON USE OF DEADLY FHYSICAL
FORCE IW DEFENSE OF A PERSON

Sec Commentary under section 7 infra,



Pape 19
JUSTIFICATION
Preliminary Draft No. 1

Section 7. Justification; limitations on use of physical

foree in defense of a person., Notwithstanding the provisions
of section 5 of this Artiele, a person is not justified in usiﬂg
physical foree upon another persoﬁ if:

{1) With intent to cause phyéical injury or déath to another
person, he p;ovckes the use of unlawful vhysical force by fhat
person; or

(2) He is the initial aggressor, except thab his use of physical.
force upon anaﬁher peTson under such circumstances.is Justifiable
if he withdraws from the encounter and effectively communicates to
the other person his intent to do so, bub the latter nevertheless
continues or threatens to continue the use of unlawful physical
force; or

{3) The physical force involved is the product of a combat

by agreement not specifically authorized by law.
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COIMTMENTARY — JUSTIFICATION:; USE OF PHYSICAL FORCE IN DEFENSE OF

A PRRSON

JUSTIFICATION: LIMITATIONS ON USE OF DEADLY PHYEIGﬂi
L ON

JUSTIFICATTON: LIMITATICNS ON USE OF PHYSICAL FORCE
TN DEFENGE OF & PERBON o

A. Bummary

Taken as a whole, sections 5, € and 7 attempt to formulate
statutory guidelines to be followed in determining when and
to what degree a person is justified in using physical force
against another in self-defense.

Section 5 pernits one to defend himgelf or a third person
from what he reasonably belleves to be the use or imminent use
of physical force and, subject to the limitations set ocut in
sections 6 and 7, to use a degree of force which he reasonsbly
believes to be necessary. No special relationship between the
actor and the third person 1s required before he ¢an act Lo
protect another. '

Section © restricts the use of deadly physical force, =
tern defined in the General Definitions section of Article I,
to situabtions in which the actor reasonably believes that the
person 1s about to commit one of certain forecible felonies,
or 1s about Gto use physical force against an occcupant of a
dwelling during a burglary, or is about to use deadly physical
force. However, with respect to the latter situation the actor
is not privileged to use such foree if he knows he can with
coumplete safety avold the preblem by retreating. Paragraph
(a) of subsection (3) provides that he is under no duty to
retreat, even though he kpnows it is possgible, if he is in his
own dwelling and is not the originator of the affray. Para-
graph (b) makes it unnccessary to retreat if the actor is a
peace officer or a person assisting the officer at his direction,

Section 7 further qualifies the availability of physical
force (as contrasted to deadly physical force) by a person
acting in self-protection. BSubsection (1) prohibits a person
from praovoking another into using force and later elziming
that he employed physical force in self-defense. Subsection
(2) prevents the original aggressor from claiming self-
defense, vnless he withdraws and efiectively communicates
his withdrawal teo the other person. If the original victim
still continues the engagement he then becomes the aggressor
and the original zgsailant becomses the wictim.
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_ Under subsection (3) neither party to mutually agrecable
combat, which is not sanctioned by law, can claim self-defense.

B. Derivation

Sections %, 6 and 7 are adapted from Mlchlgan Revised
Criminal Code Section 615 and New York Revised Penal Law:
Section 3%,15.

¢. Relationship to Existine Law

Two existing statutes, OBS 145,110 and 163,100, deal
with the matter of using Jjustifiable physical forece in self-
defense. :

ORS 145.110. "Resistance to the commission of a
crime may be 1awfully made by a person about to be -
injured or by any other person in his ald or defense:

"(1) To prevent a crime against hls person.

wW(2) To prevent an 1llegal attempt by force tc
take or injure yproperty ln his possession.'

ORS 163,100, '"The killing of a human being is
justifiable when committed:

W1) By public officers or those acting in their
‘gid and assistance and by their command:

n(a) When necessarily committed in over—coming
resistance to the execution of legal process or to the
discharge of a 1egal duty.

"{h) When necessarily committed in retaking persons
charged with or convicted of crime who have escaped or
. been rescued.

W(c)} When necessarily committed in arresting a person
fleeing from justice who has commitied a felony.

W(2) By any person:

Wa) To prevent the commission of a felony upon
him or upon his or her husband, wife, parent child,
mzster, mistress or servant.

Xbh) To prevent the commission of a felcny upon
his property, or upen property in his p05595510n, oT
upon or in eny dwelling house where he is.
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"(c} In the sttempt, by lawful ways and means, %o
arrest a person who has committed a felony or in the

lawful atbempt to suppress a riot or preserve the peace.”

ORS 145,110, the general "self-defense" statute, provides
two bases for lawful resistance by & person "abouft to be
injured" or by smy third person in his defense: (1) To pre-
vent a crime against his person, apd (2) To prevent sn illegal
attempt by force to take or damsge property. The statute is
silent on the question of the degree of force that may be used
under either of the circumstances.

The pertinent parts of ORS 163,100 for the purposes of
‘these sechions are paragraphs {(a)} and (b) of subsection (2)
which justify the killing of another by a person to prevent
the commission of a felony upon him or upon the spouse, parent,
child, master, mistress or servant or to prevent a felony upen
his property.

Two Telated statutes which should be noted are the following:

ORS 16%,110. "The killing of a human being is excusable
when committed: -

(1Y} By accident or misfortune in lawfully correct-
ing a child or servant, or in doing sny other lawful act,
by lawful mesns, with usual and ordinary cauticn and with-
out any unlawful intent.

n(2) By sccident or misfortune in the heat of passion,
upon 2 sudden and sufficient provecation, or upon a sudden
combat, without premeditation or undue advantage being
taken, and without amy Jdangerous weapon oOr thing being
nsed, and not done in a cruel or unusual manner."

ORS 163%.140. "Whenever, on a trial of a person in-
dicted for murder or manslaughter, it appears that the
alleged killing was committed under circumstances or in
rases where it is justifisble or excusable, the jury
must give a genmeral verdict of not guilty." -

In addition to the foregoing, the statute that defines
the crime of pointing = firearm at asnother contains a self-
defense exception:

ORS 163.320. "Any person over thHe age of 12 years
who, with or without malice, purposely peoints or aims
any loaded or empty pistol, gun, revolver or other fire-
arm, at or toward any other person within range of the
firearm, except in self-defense, gshall be fined upon
convietion in any sum not less than 10 nor more than
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$500, or be impriscned in the county jail not less than
10 fays nor more then six montha, or both. Justices of
the peace and districht courts have jurisdiction concurrent
with the circuit court of the trial of vionlations ef this
section. When any person is charged before a justice of
the pesce with violation of this section, the court shall,
upon moetion of the disirict attorney, at any time befeore
trial, act as a committing magistrate, =and if probable
‘cause be established, hold such perscn to the grand jury.

Draft sections 5, 6 and 7 attempt to describe more pre~
cisely than do the existing statutes those situations in which
force and the degree thereof may be employed in defense of a

erson. The provisions of the sections, except for subsection
3) of section 6, relating to the duty to retreat in the face
of deadly force, are dbasically a codification of Oregon case
law doctrines,

- The Oregon Reports abound in self-delense gpinions,
particularly homicide cases. Probably the leadi cases in
this srea are State v, Gray, 42 0Or HG, ?4 P Q27 (1904), and
State. v, Rader, 90 Op 032, 186 P 79 (1919 .

In Gray., the defendants , Woodson and Wade Gray, were
indicted Tor first degree murder, and Woodson was convicted
'of manslaughter for the fatal shooting of one Hallgrath during
a fight upon a public road. The evidence showed that the
deceased was bthe initial aggressor, but was unarmed, and that
the defendant drew a pistol and warned the deceased to desist,
The latter continved and in the ensuing scuffle he was shot,

: The Gr +rial court instrueted the Jjury on self—defenae
in the {ollowing language:

"But such right of self-defense as will Jjustify
the taking of life of the assallant can only be exercised
to defend his life or defend his person from great bodily
harm. But danger of a batbery alone will not be 5ufficient
to justify the taking of the llfe of his asde]ant.
AL 454, .

The refusal of the court to give the following reguested
1n5truct10n was one of the errors urged successfully on appeal:

"It is not necessary that the assault made by the
deceased at the time upon the defendant Woodson Gray, if
you find that an assavwlt was made, should have been made
with a deadly weapon. An assault with the fist alene,
if there was an apparent purpose and the ability to in-
flict death or serious bodily injury by the deceased upon
the defendant Woodson Gray, is sufficient te justify the
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k¥illing in self-defense, if the defendant, Woodson
Gray, at the time he shot and killed the deceased,
had reasocn to helieve and did believe, that he was
in imminent danger of death or great bodily harm at
the hands of the deceasedl" AL 454,

_ In reversing -the Gray judgment, the Oregon Supreme Court
held that the requested instruction should have beén given,
noting that the evidence tended tc show that the dececased was
a blacksmith in the prime of life and a large, poweriul man,
while the defendant, although a large man alsco, was much
older and in 111 health., The reasons given for the holding
werea: '

"4 mere assault, or the danger of a battery alone,
without any real or apparent danger of life or limb, or
the infliction of great bodily harm, will net, it is
true, justify the taking of human life, In such a case
the assailed may withstand the attack and meet force
with foree, but not kill his assailant. The law does
not reguire that he, being in a place where he has a
igwful right to be, and not beinpg himself the aggressor,
shall retreat to the wall, but 1t iz his duty to re-—
trest or otherwise avoid furtheT conflict if he can
Teasonably do So without dsnger Lo his 1i1fe or subjecting
Timseli To great bodlly barnk, rather than take the life
of his aggreasor; that 1s toe say, retreat or aveidance
of further conflict to prevent the Taking of humen life

is only required where the assault is not accompanied .
with imminent danger to life or great bodlly injury,

real or apparent. ere, nowever, the assault 15 attended
¥ith such denonstration., and the present abllity to
pxecute it, whether the assailant is armed with a deadly
weapon or not, as to indicate to the assailed, acting
reasonably upon appearances, that he is in imtinent danger
of bheing beaten and maltreated, and probably disfipured

or nmaimed, or his 1life imperiled, he has a right to with-
atand the assault, even to the taking of the life of the
aggressor," At 454-455, (Emphasis supplied.) '

The Rader case is quite similar on its facts te Gx
in that the defendant was indicted for second degree mu%%er

and convieted of manslaughter; was armed with a gun and fatally
shot zn unarmed, but larger, more powerful adversary. In
reversing the judgment of ceonviction the Oregon Supreme Gourt
discussed several different aspects of self-defense:

"ilthough many expressions have been used Lo the
effeet that a man rightfully may defend himsell against
a felonious atbtack, yvet it is not reasonable or just to
say that the attack must in all cases be a felonious
one hefore the defendant is allowed to repel it with
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sufficient force to prevent not only danger te his
1ife but alse great bodily harm, irrespective of whether
the latter is effected by felonious means or not.

"...I% ig not the intent of the asssilant which harms
the one he attacks, neither is the latter bound by it nor
required bte ascertain it,....It is the imminent danger,
real or apparent, of great bedily harm te himself which
Jjustifies a defendapt in protecting himself., At 456

"It iz essential that the defense must not be
excessive nor disproportionate %o the force involved in
the attack upon the defendant, all to be Jjudged by the
jury from the standpoint of a reasonsble man in the
situation of the defendasnt st the Htime, under all the
circumstances surrounding him." At 4358,

~ The Rader Court also approved the doctrine of retreat
laid down in State v. Gray.

Subsection (%) of section & qualifies the Gray-Hader
retreat doctrine to tho extent of requiring retreat by a
person in the face of unlawful deadly physical force, if the
actor knows that he can with complete safety avoid the
necessity of using deadly physical force sgainst another.
However, the result Iin a pgiven situation would probably be
no different under the proposed "complete safety" test
before retreat becomes necessary than under the case law
forrmlation which requires retreat "only where the assaull
is not accompanied with imminent danger to life o1 greal
bodily injury" inasmuch as it seems imposgible that the former
could exist withoub the latter.

The proposed sections are consistent with the holdings
in the following additionzl self-defense cases:t '

Where a woman slapped defendant for calling hex
a dirty dog, he was justified in striking back only if
neceasary for self-protection. Silfasi v. HMatheny,
171 Or 1, 1%6 P24 260 (1943),

If a policeman not known to be such to The defendant
was recklessly firing his pistol and endangering by- -
standers force could be used Ho dissrm him. State v,
Steidel, 98 Or 681, 194 P 854 (1921). -

A defendant may not justify himself in doing
more for the defense of asnother than the latter could
dan for himself. State v. ¥ee Guelk, 99 Or 231, 195
P 267 (1921); Linkhart v. savely, 190 Or 484, 227 P2d
187 (1651); Btate v. Young, 52 Lr 227, 96 P 1067 {1908).




Page 22

JUSTIFTCATION
Preliminary Draft No, 1

If 2 man, being upen his own premises, or a nlace
where he has a Tight to be, 1s assalled without provoca-
tion by a person with a deadly weapon, and apparently
seeking his 1life, is not obliged to retreat, or consider
whether he could safely do so, but may stand his ground
and meet the atbaclk in such a way and with such force
as, under the circumstances, he at the moment honestly
believes, and has reasonable pround to belisve is
necessary e sgave his own life or protect himself from
great beodily harm. State v. Gibson, 4% Or 184, 7% P
323 (1903). (The dufty to retreat would be modified to
the extent hereinbefore noted. )

.4 homicide cannot be justified on the ground of
splf-~defense unless it is made to appear that the
sccused had been put in imminent danger by ancther,
and that the killing was done to prevent the apparent
commission of a2 felony by the other on the accused.
State v. Smith, 43 Or 109, 71 P 97% {1903).

When & man is armed, and seeks another for an
affray, the law will not permit him to provoke and
urge on the difficulty to a point where there is an
appearance of an attempt to use weapons, and then
Justify the eggressor in taking life simply on the
grourn of apparent denger. In such case he is the
ageressor, and the cause ¢f the danger which menaces
him, and he must abide by the condition of things
which his own lawless conduct has produced. State v.
Hawkins, 18 Or 476, 23 P 475 (1890); State v. [cCanm,

4% Or 155, 72 P 137 (1903%); Btate v. Joseph, 230 Or

585, 371 P2d 689 (1962).

The term "self-defense” is used in CHS 163,220
in a broad sense, and includes the right to kill
in defencse of one's child or to prevent the commission
Ef 2 gelony. State v. Nodine, 198 Or &79, 259 P24 1055
1955,

The terms "Justifiable" and "excusable" homicide

“are often used syno ously. State v, l'rent, 122 Or

any . 2e2 P oys (1929),

Bee also, Goodall v, State, 1 Or 33% {1861);
State v. Remington, G50 Or 99, 91 P 473 {1907); State v.

T3 Or 591

Barnes, 150 OT 375, 44 P2d 1071 (1935): State v. Doherty,
38 P 152 (1908)}; State v. Morey, 25 Or o4lL,

%5 P 655 (1894); State v. Finch, oF Ov 4a2, 10% P 305
(1909); State v. Younp, 52 Or 277, 96 F 1067 (1908);
State v. Walsworth, o8 Or 371, 103 P 516 (1309).
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' Bection 8. Justification; use of physical force in defense

of premises. (1) 4 person in possession or contrel of premises,

or a person who is licensed or privileged to be thereon, is
justified in using physical force upon ancther perscon when and to
the extent that he reasenably believeé it neceaéary to prevent or
terminate whét hé reasonably believes to be the commission or
attempted commission of a criminal trespass by the other person
in or upeon the premises.

{(2) A person may use deadly physical forece under the circum-
stances set forth in subsection (1) of this section only:

{a) In defense of a person as described in section & of
-this Artiéle; or

(b) When he reasonsbly believes it neuessény to. prevent what
he reasonably believes to be an attempt by the trespasser to commit
arson in any degree.

(3) As used in this section, "premises" includes any building

ags defined in Artiele and any real property.

COMFIENTARY - JUSTIFICATION: USE OF PHYSICAL FORCE IN DEFERSE OF
' FREMLSEDS

A. Summary

Section 8 allows the use of non-deadly force whenever
there is a c¢riminal intrusion inbo premises, or the reasonable
appearances of such an intrusion. Premises, as defined in
subsection (3) incorporates the definition of the term that
appears in the Article on Burglary and Criminal Trespass
and includes real property and any vehicle, boat, aircraft or
other structure adapted for overnight accommodation of per-
sons or for carrying on business therein.
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Deadly physical force, as defined in the general defini-
tlons, can only be used in circumstances which fall under
the provisions of section 6 of the Article, or in which it is
reasonably believed necessary to prevent what is reasonsably
belisved to be an abtermpt to commit a2rson in any depree. The
listing of arson takes care of the only other seriocus felony
not included in the listing in subsection (1) of secktion 6.

B. Derivztion

The section is. based on Michigan Revised Criminal Code
Section 620, '

0. Relatiocnship te Existing Law

. A8 observed earlier in commentary to this Article, one
of the grounds for justifiabdle homicide is "To prevent the
commission of a felony upon his property, or upon propeTty
in his possession, or upon or in any dwelling house where he
is." (ORS 163.100 {b)). (Imphasis supplied.)} To the extent
that the statute suthorizes the use of desdly force asgainst
2 burglar in the absence of denger tc an occupant therein
(if in fact it does) the law wourld be tightened so as to pro-
hibit the use of deadly force in defense of a dwelling except
where a person reasonably believes the intruder is using or
about to nse physical foree against an occupant while committing
a burglary in the dwelling or to prevent what z person reason—
ably believes to be an attempt by the trespasser to commit
ATr50mn. '

In connection with the use of deadly force against a
burglar, the New York commentateors make a sound observation:

"1+t wonld seem that anyone seeking to check a
burglar from committing his crime, and having reascnsble
cause to believe deadly forece necessary for that purpose,
would also have reasonable cause to fear some physical
force by the burglar."” (Comentary, Hew York Revised
Penal Law i 35.20 (1968 Hmendment)g. :

The propesed sectlon, in sllowing a greater degree of
physical force to be used by = person in defense of a dwelling
or in defense of an occupant in a dwelling than would be |
justifiable in defense of a person generally or in defense of
property generally, 1s consistent with the traditlonal concept
of 2 man's habitation as his "ecastle" that has long been favored
by the law. However, the section recopnizes the social interest
in human life and does not zuthorize the use of deadly force
to prevent a mere Lrespass.
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The draft section sttempts to strike & balance bhetween
these conflicting social intercsts by placinpg defense of
habitation on a higher plane than mere defense of other
property, and defense of a person in a dwelling on a higher
plane than would otherwise be justified. This approach is in
accord with the views of one noted authority, who observes:

n Defense of the dwelling may be for the purpose of saving the
houtse itself from damage or destruction, or it may be to preserve its
character as a place of refuge and repose by preventing the unlawful
intrusion of outsiders, The dweller is privileged to use rcasonshble
nondeadly force to prevent any unlawful karm or injury to his place
of abede and if a maiicious attaek is made for the purpose of destroy-
ing it by fire, explosion or in some cther manner, he is privileged to
use deadly foree if this reasonably scems necessary fo defend his
‘castle' against such threatened harm,

NIf the defense is for the purpose of preventing an vnlawful in-
trusion it becomes necessary to inguirve into the nature or apparent
nature of the threatened Invasion, Tlere i5 a stronp social interest
in preventing any wnlawinl entry of the dwelling and the dweller is
privileged to use reasonable nondeadly foree in the effori to prevent
such an entvy regardless of its natnre or purpose, but the social inter-
est in human life i3 tee great to permit the use of deadly foree for
the prevention of a mere eivil trespass even in the dwelling iiself, as
mentioned sbove, © On the other hand deadly force is privileged if
it is necossary or reasonably zeems to be necessary to prevent an
mnlawful entry attempted for the purpose of eommitting burglary, or
of killing or Inflicting great bodily injury upon the dweller or some
member of his household. -

"The point of diffienlty has bean in repard to zn unlavful entry
attemypted for the purpose of 8 personal attack of a nonfelonions na-
turg vpon the dweller or seme member of his househeld. The role
mentioned abeve In the disenasion of self-defense, which prohibits the
vse of deadly fovee in defending against an obviously nondeadly at-
tack, has induced some courts to make 5 similar limitation to the priv-
ilege of defending the habitation against an unlawful entry. Such
couris hold that the privileme to use deadly ferce to prevent an unlaw-
ful entry of the dwelling is 1imited to cases of entry with intent to com-
mit a2 Telony and dees not apply to an entry attempted for the mere
purpese of making a personal sssault which Is neither intendéd nor

likely to kill or to infiict great bodily injury. On the other hand
there are strong ressons for recognizing the dwelling as a place of
refuge in which the dweller may expect to be free from personal at-
tack even of a nondangerous chavacter, and the trend has been in the
direction of holding that an unlawful entry of the dwelling for the
purpose of an assault vpon some person therein may be resisted by
deadly forveo if this reasonably scems necessary for the purposze *al-
though the circomsiances may not be such ag to jostify g belief that
there was actual perl of life or great bodily harm.”

Perkins on Criminal Daw (24 ed, 1969) pp. 1023-1024.
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'l'he limisations on the use of physical forece against a
trespasser are in accord with Oregon case law, [e.g., Schenfele
v. Newman, 187 Or 26%, 210 P2d 57% (1949); Eldred v. Burns,
182 0T %94, 188 P24 154 (1948}; Penn V. Henderson, L% or 1,
146 P24 760 (194411, -
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Section 9. Justification; use of physical force in defense

of property. A person is justified in using physical force, other
than deadly phfsical force, upon another person when and to the
extent that he ressonably believes it to be necessary to prevent or
termiﬁéte what he reasnnaﬁly believes to be the cammiésinn or:
attenpted cormisgion by the other person of theft or criminal

mischiel of property.

COMMENTARY - USE OF PHYSICAL FORCE IN DEFENSE OF FROPERTY

A, Summary

This section covers the use of physical force by a person,
who is not prasent or defending a dwelling and who is not in
fear of physical injury, te prevent theft or criminal mischiefl
of property.

B. Derivation

The language of the section is taken from Neﬁ York Revised
Penal Law Section %5.25 (1968 Amendment) and resembles Michigan
Revised Criminal Code Section 625.

C. Relationship to Existing Law

4 literal reading of the "justifiable homicide" statute
wonld lead one to believe that a person now may kill another
to prevent the commission of a feleny upon his property:

"The killing of 2 human being is also Justifiable
when committed: ....By any person....To prevent the
commission of a felony upon his property or upon property
in his possession...."' ORS 163,100 (2) (a).

4z defined in ORS 161.010 (1l1): "'Property’ includes
both real and personal property.”

Perkins on Criminal Law (1957) states at page 2917:

"In the sbsence of statutory authority the use of
force intended or likely to cause death or great bodlily
injury is never authorized for the defense of propert
(as such)." | :
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Interestingly encugh, Perkins, in a footnote to this
statenent, cites ORB 163%.100 as an example of statutory
authority for the use of such force in defense of property
in {regomn.

However, a careful reading of the recent case of State v,
Weber, 246 Or 312, 423 P24 767, cert, denied, 389 US 863 1967},
indicates that the Orepon Supreme Court would undoubtedly hold
to the contrary. In that case the defendant was convicted
of the crime of assault while being armed with a dangerous
weapon commnitted during an attempt to retrieve from a police
officer an automobile belonging to defendant's son. The
defendant contended that he was entitled %o an instruction
on the law of self-defense and on the law of justification
as it applied to the recaption of personal property. Both
claims were rejected by the Court, which, speaking to the
gquestion of use of foree in protection of nroperty, s5ai1d:

"The defendant in his brief concedes that the use
of a dsngerous weapon is, as a matbter of law, excessive
force when used solely in the defense of property.  This
proposition is supported by the authorities.” At 319.
{The Court liste among the authorities cited the
previously quoted passage from Perkins, }

The Weber opinion also approves this statement from
1 Whnarton, Griminal Law & Procedure, p. 09: '

"The yse of a deadly weapon in protection of property
is menerally held, except in exitreme cases, to be the
use of more than justifisble force, and to render the
ovmer of the property liable eriminally for the assault....'
At 319-320,

t

The Court then concludes by seying:

"The 'extreme cases' ordinarily are those in
vhich either the home is intruded uwpon or in which
there 1s an imminent threat to person as well ag
property.” At 320.

The cpinion containg no mention of ORS 163.100 (2} (a)

and the issue was not raised in the Weber case, nor wers any
like Oregon cases found in which 1t was brought up. A rcason-
able inference certainly can be drawn from the opinion, how-

ever, notwithstanding the seemingly broad language of the
atatute =nd Perking' interpretation thereof, that the killing
of a person solely to prevent the commission of a felomy upon
personal property would not be justifisble homicide. Cf., State
v. Nodine, 198 Or 679, 259 F2a 1056 (1953). ]
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In effect, then, the proposed sechion restates the
present law with respect %o the use of force solely in
defense of property.
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Section 10, Justification: use of physical force in making

an arrest or in preventing an escape. BExcept as provided im

section 11 of this Article, a peace officer is justified in using
physical: foree upon another person when and to the extent that he
reagonably believes iﬁ necessary:

{1) To make an arrest or to prevent the escape from eustody
of an arresied person unless he knows that the arrest is unauthorized;
or

(2) To defend himself or a third person from what he reésonably
believés to be the usc or imminent use of physicel force while
making or attempting o effect such an arrest or while preventing

or attempting to prevent such an escape.

COMMENTARY ~ JUSTIFICATION:; USE QF PHYSICAL FPORCE IN MAKING AN ARREST
' OR IN PREVENTING AN ESCAPLD

See commentary under secticn 14 infra,
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Secticn 11. Justification; use of deadly physicel force in

mekinm an arrést or in preventing an escape, (1) A peace officer

is justified in using deadly physical force upon another person for
a purpose specified in section 10 of this Article only when hé
reasnﬁaﬁly'beliEVEs that it is necessary: 2

(a) To defend himself or a third person from what he reasonably
believes to be the se or imminent use of deadly physical force; or:

(b) To make an arrest or o prevent the escape from custody
of a person whom he feasonably believes has committed or attempted
to commit a felnnﬁ involving the use or thfeatened use of deadly
physical force. _

(2) HNothing in paragraph (b) of subsection (1) éf thisjsedtinn
constitutes justificatioﬁ for reckless or criminally negligent
conduct by a peace officer amounting te an offense against ﬁr with
respect o lnnocent persons whom he is not seeking to arrest or

retain in custody.

COIMENTARY — JUSTIFICATION; USE OF DEADLY PHYSIGAL FORCE IN MAKING
AN ARREST OR IN PREVENTING AN ESCAPE

bee commentary under section 14 infra.
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neetion 12, Justilication: use of physieal Force in making

an arroat or preventing an egcang: bosis for reassonable belief.

(1) For the purposes of secticns 10 and 11 of this Article,
a reasonable belief that a person has committed an offense means
a reaaanéﬁle belief in facts or circumstances which if true'wéuld
in law constitute an offense. If the believed facts or circum—
stances would not in law constitute an offense, an erronsous
though not unreasonable belief that the law 15 otherwise does not
render justifisble the use of force to mske an arrest or to prevent
an escape from custody.

(2} A peace officer who is making an arrest pursuant to
a warrant is justified 1n using the physical force prescribed:in
sections 10 and 11 of %this Article unless the warrant 1s invalid

and iz known by the officer to be invalid.

COMMENTARY — JUSTIFICATION; USE OF PHYSICAL FORCE IN MAKING AN ARREST
QR PREVENTING AN ESCAPE:; BASIS TFOR REASONABLE BELIEE

See commentary under section 14 infra,
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Seetion 13. Justificarion; use of physical force by private person

assisting an arrest. (1) Except as provided in subsection (2) of chis section,

a person who has been directed by a peace cfficer Lo assist him €0 make én
arrest or to prevent an escape from custody is justified in using physicalt
force when and to the extent that he reasonably believes that force to be
necessary to carry out the peace officer's direction.

(2} A person whe has heén directed to assist a peace officer under cir-
cumstances specified in gsubsection (1) of thils section may use deadly physical
fé%ce to make an  arrest or.tu prevent an escape only when:

{a) He reasonably believes th&t force to be necessary to defend himself
or a third person from what he reasonably believes to be the use or imminent
usez of deadly phfsical force; or

{b) He i=s direc;ed or authorized by the peace officer to use deadly
physical fﬁtce and does not know, 1f that happens'tb be the case, that the

peace offlcer himself is neot authorized to use deadly physical foree under the

circumstatces.,

COMMENTARY - JUSTIFICATION; USE OF PHYSICAL FORCE BY PRIVATE PERSOY -

ASSTSTING AN ARREST

See Commentary under Section 14 infra.
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Section 14. Justification; use of physieal force by private persem actlng

onn his own account to make an arrest. (1) E=xcept as provided in subsection

(2) of this section, a private person acting on his own account 1z justified
in using physical force upon another person when and to the extent that he
reasonably believes if necessary to make an arrest or to prevent the escape
from custody uf_an arrested person whom he reasonably believes has committed
a felony and whe in fact has committed a felony.

(2) A privaté person acting under the circumstances prescribed in sub—
section (1} of this gsectlon 12 justified in using deadly physical force only
when he'reasanably believes it necessary to defend himself or a third perscﬁ
from what he reasonably believes rco be the use of imminent use of deadly
phyaical force.

COMMENTARY - JUSTIFICATION; USE OF PHYSTCAL FORCE IN MAKING AN ARREST OR IN

PREVENTING AN LESCAPE; USE OF DEADLY PHYSICAL FORCE IW MAKING AN ARBEST OR IN

PREVENTING AN ESCAPE: BASI3Z FOR REASONABLE BELIEF: USE OF PHYSICAL FORCE BY

PRIVATE PERSONS ASSISTING AN ARREST; USE OF PHYSTCAL FORCE BY PRTVATE PERSON

ACTING ON KIS OWN ACCOUNT TO EFFECT AN ARREST

A, Summary

Section 1D sets forth the basic justification for using non-deadly
force when a peace officer is arrescing a persom.

Section 11 (1) extends a privilege ro use deadly physical force
when the officer is met by deadly physical force, or when rthe arrest-
is for a feluny invelving the use or threatened use of deadly physical
force.

Section 11 (2) makes it clear thar the basis for justificarion
in subszection (1} does not protect the officer from criminal respon-
sibility for Teckleas or criminally negligent conduct against an
innocent person whom he is nmet trylng te rake into custoedy.
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Section 12 sets out the standard for what consritutes g reason—
able belief by the cfficer. It requires the officer to know tha
legal tules which affect his right to interfere with the citizen,
and to know the legal gravity of conduct he encounters. For example,
his belief rthat vielation of the basie rule 1s a felony and that
he can arrest a person for guch an offense committed outside his
presence would not constiture an acceptable mlsziake by the officer,
On the other haid, if he 1s correct on the law, but mzkes 3 reason-
able misinterpretation of the facta, then the defense is awailable
to him. The officer can rely on the validity of warrants which he _
executes unless he has specific prior knowledge of their invalidfity. .

Section 13 (1) protects the citizen whe is ordered by z peace
officer to assist in making an arresat, provided that the extent of
the non-deadly force scems reasonazbly necessary for the purpose.
Subseckion (2) limits the citizen's ability tc use deadly physical
force to cases in which there 1s the use or reascnably apparent use
of deadly physical force by the arresatee againgt the citizen or a
third. person, or when he is directed by the officer to use such
force and doez not know that the officer lacks the auvthority to
employ such force under the circumstances. :

Section 14 covers the citizen's right to use physiecal foree
to enforee a private citizen's arrest without any demand for assist-
ance by a peace officer. The citizen is allowed to use physical
force whenever he is in fact authorized to make an arrest, but he
cannot use deadly physleal force unless he or a third person is
threatened from what he reasonably belisves to be thE use or
imminent use of deadly physical force.

E., Derivation

Sections 10 to 14 are derived from Michigan Revised Criminal
Code 5. 630.

€. "Relaticouship to Existing Law '

See commentary wnder section 2 supra for a listing of existing
statutes related to arrests by peace officers and private persons.

The sections are in accord wlth the scant Oregon case law in
the acea:
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To justify the homicide of a felem for the purpose of
arresting him, the slayer must show that he avowed his gbject
and that the Felon refused to submit, State v. Nodine, 198

Or 679, 259 P2d 1056 (1953); State v, Bailey, 179 Or 163,
170 P24 355 (1946).

When making am arrest, a police officer iIs presumed
ta be acting in good faith in derermining the amoumt of force
to be nsed. Rich v, Cogper, 234 Or 300, 380 P2d 613 (1963},

Firing & gun is not justifiable where the arrest can
be secured by less dangerous means. Landen v, Miles, 3 Or
35 (1868).

Shooting at an escaping felon was neceSsary and proper

to effect the arrest, Askay v, Maloney, 92 Or 566, 17% I 839
{1919).
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Secrtion 15. Justificarion; use of physical force in registdine arrest

prohibited. A person may not use physical foree to resist an arrest by a

peace officer who is known or reascnably appears to be a peace officer,

whether the arrest is lawful or unlawful.

COMMENTARY — JUSTIFICATION; USE OF FHYSICAL PORCE IN RESISTTING ARREST PROHIBITED

A. Summnary

Thiz section prohibits the use of physical force to resist
an arrest by a peace officer and adopts a doctrine popularly

known as the "no. sock" principle,

The ratlonale of the prineiple iz that teo authorize or en-
courage a parson Lo engage an arresting officer in cophat because
of a difference of opinion concerning the walidity of the arrest
produces an unhealthy sltuatienjthat orderly procedure dictates
peaceful submizzion to duly constituted law enforcement authority
in the first instance; and that if it develops that the cfficer
was mistaken and the arrest mautherized, ample means and oppor-
tunity for remedial action in rhe courts are avallable re the
perzon arrested.

B. Derivaticn

The section iz the same as New York Revised Penal Law Secrcion
35.27 {1968 Amendment}. 3See also, MPC Sectiom 3.04 (2) {a) {i).

G. Relationship to Exdzting Law

Section 15 is a departure from what appears to be existing law
in COregon regarding the right to use force to resist an "unlawful”
arrest.

In State v. Mevers, 57 Ot 50, 110 P 407 {(1910) the court held
that where an arrast i3 made by a known cofficer withour zuthority

and nothing is to be reasonably zpprehended beyvond temporary
detention in jail, tesistance cannot be carried to the extent of
killing the offficer. The implication of the holding is that lesser
force would be permissible in resisting such an arrest.
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this

Perkins on Criminal Law, {2d ed, 196%9) at page 997 ccntains
gtatement:

st common law any unlawful arrest was a trespass which
could be resisted by whatever nondeadly forece reasonably
seemad necagsary to retain or regain the liberty of the
arrestea. It seems, however, that when an arrest is being
made by a knoun peace officer, any disagreement as to the
authority to make the arrvest should be settled in court
rather than by viclence on the street. Henrce the modern
trend is in the direction of gome such statutory pro-
vision as this: 'If a person has knowledge. or by the
exercise of reasonable care, should have knowledge, that
he is being arrested by a peace officer, it is the duty
of such person to refrain from using force or any weapon
to resist such arrest.' In any event if the unlawful
arrest is attempted under eircumstances which obvigusly
threaten no more than a very temporary deprivation of liberty,
the use of deadly force in resistance is not privileged;
but if the unlawful manner of the arrest reasonably leads
the arrestee to believe he 1z the victim of a murderous
assault, or of Lidnapers, homicide commltted by him will
not be criminal if he uses no more force than reagonably
appears to be necessary under the circumstances.”
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Section 16. Justification; use of physical forece by guard in'detentidn

fgcility to prevent an escape. A guard or other peace officer smploved in a

L]

detention facility, as that term is defined in secticn
is justified is using physical force when and to the extent that he reasongbly .
believes 1ir necessary to prevent the escape of a prisoner from a detention

facility.

COMMENTARY — JUETIFICATIGN; USE OF PHYSICAL FORCE BY GUFARD YN DETENTION FACILITY

TO PREVENT AN ESCAFE

A, Summafz

This zection provides special coverage to permit gpnards or other
peace officers to use reasonable physical force to prevent the escape
of a prisoner from a detention faciiity.

"peteation facility"™ is defined in the Article on Escape and
Relared Offenses (P,D. No. 1, July 19569} as: '

"Any place used for the confinement cf a person
charged with or comvlcted of a crime or otherwise con—
fined pursuant te a court order. 'Detention faecility'
does not Include a juvenile traiming school or a state
hospital as defined im subsections (5} and (6) of this
section."

B. Derdivation

The section is derived from proposed Comnnecticut Penal Code
Sectlon 24 (196%).

G. Relarionship to Existing Law

Existing statutez dealing with this question provide:

DRE 163.100, "The killing of a huwman being is
justifiable when committed by public offlcers or those
acting in their aid and asaistance and by their command
. . .when necessarily committed in retaking persons charged
with or convicted of crime who have escaped or been
rescued.”
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ORS 133.370. "If a person arrested escapes or is
rescued, the person from whoze custody he escaped or
was rescued may immediately pursye and retske him at
any time and in any place in this state.™

ORS 133.380. "To retake the person escaping or
rescued, the person pursuing may use all the means and
do any act necessary and proper in making an original
arregt.n
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Sectiuﬁ 17. Duress. {1} The pommission of acts which would ctherwize
consiéitute an offense, other than wmurder, 1s nﬁﬁ eriminal if the actor eugaged
in the progcribed conduct because he was coerced to de so by the use or
threatened imminent use cf'unlawful_physical fﬁrce.upﬂn him or a third_patsbn,
which forge or thrégtaned force a person of reasonable firmness in his sit-
uation would have baen uynable to resist,

(2} .The defense of duress as defined in subsection {1) of this sectiom
1s not avallable to a person who intentionally or reckléssly piaces himself
in a 3;tuatiun in which it is probable that he will be subjected te duress.

{3y It is.ndt a &afense that a woman acted on the camménd of her husband,
unless she.adted_under such coercion as would establish a defense'u;der.sﬁb—

gection (1) of this section.

COMMENTARY — DURESS

A, Symmary

This sectien .provides for the defense of duress. Subsection (1)
permits the defense if the actions of the defendant constitute an '
offense, other than mucder, and hiz conduct was- coerced by the use
or threatenzd imminent use of unlawful physical force upon him or a
third person. The standard by which the defendant wonuld be judged
would be foree or threats of force which "a person of reasonable

" firmmess in hiz situation would have been unable to resist.”

Subzection (2) accepts the view that there should be no excul-
pation if the actor recklessly or intenticnally places himself in a
aituation in which it 1s probable that he will be subjected ro duress.
This subsection is intended to guard against the elaim of juatifica-
tion being raised by a criminal acting 1in concert. {See State v.
Ellis infra.}

Subsection (3) abolishes the common law presumption that a
woman, acting in the presence of her husband, is coerced.
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H. Derivation

The section iz baged on MPC Sectiom 2.09 but rthe language dn
subsections (1) and (2} is adapted from Michligan Bevised Criminal
Code Section 635, The section differs from both nf those codes,
howaver, in thar the defense In unavailgble in respect to the erime
of murder.

C. Relationshdp to Existiog Law

About half of the stares now have legislation regarding the
defense of duress in a eriminal case. Oregon is not ome of them,
According to the A.L.I., most of the state statutes do not recopnize
the defense in respect to the most serdous crimes and three states
do not allow duress as a defense in a murder case, {Commentary,
MPC, Tentative Braft Neo. 10, p.2 {1938))

The Model Penagl Code {Section 2.09), Mew York Bevised Fenal
Law {Section 35.35) and Michigan Revised Criminal Cede (Section 633)
contain no exceptions as to crimes to which the defense is available.
¥11inois Criminal Code of 1961 does norb allow the defense in cases
of crimes punishable with death (Section 7-11}.

The Madel Penal Code and the Illinois Statute botrh specifically
abolish the presumption that a woman acting in the presence of her
husband is coerced. {See Commentary, MPC, Id. p.1l1},

Only rhree reported Oregon criminal cases were found in which
the defense of duress or ceompulsion was raised. Seweral facets of
the defense are discussed in State v. Weston, 104 Or 19,219 P 180D
{1923) ,which held that it was error to Instruct that if a wirness
acted fram extreme fear in aiding murder, his testimony would not
require the corroboration necessary in the case of an accomplice.

The Weston opinion goes on to state that if the witness did
aid or abet in the killing of the victim he could act be excused
under the plea of compulsion, necessity or coercion umder either
the common law or statutory law regarding justlfiable or excusable
homicide (now ORS 153,100, 163.110).

"The,..5ections neither justify nor excuse the killing
of an innocent third person by reason of the glayar's fear
caused by threats of another,” At 34.
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"The authorities seem to be conclusive that, at
commop law, ne man can excuse himself under the plea
‘of necessity or compulsien, for taking the life ef an
innocent person,” At 35.

"Even in the commiszion of crimes that may be
excused on account of threats or menace sufficient
to show that they had reasonable csuse to, and did,
believe their lives would be endangered if they re-
fused, such_danger must be, not one of future violence,
but of present, lmpending znd imminent viclence at the

time of the comtission of the crima,” At 34. (Emphasis
supplied,)

in State ﬁ. Pattersom, 117 Or 153, 241 P 977 (1926), the

- defendant  was convicted of embezzlewent, In answer to the
question of whether the fear of prosecution for a former oEfensae
is a sufficlent compulsion upon the defendant, when threatened -
with it, to exoperate him from criminal 1lisbility the rcourt
guoted with approval the rule stated in 16 C.J. 91:

an act waich would otherwise constitute a crime
may also be excused on the ground that it was done under
compulsion or duress. The compulsion which will excuse
a criminzl act, however, must be present, imminent, aud
impending and of such a nature as to {nduce 2 well grounded
apprehension of death or serious bodily harm if the act is
not -done. A threat of future injury is not enough. Such
compulsion must have arisen without the negligence or
fault of the person who iunsists upon it as a defense,"
At 156, f{(Emphasis supplied.) Accord, State v, Eliis,
232 Or 70, 374 P2d 461 (1962).

Subsections{l) and (2) amount to a codification of the doctripes

announced in the zbove cases. Your reporter could disgover no Oregon
cases involving coetcion of a married woman by her husband as a defense
to prosecution for a crime committed by her. :
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Section 18, Entrapment. (1) The commission of acts whirh would other-
wise constitute an offense 1s not criminal if the actor engaged in the pro-
scribed conduct because he was induced to do so by a law enforcement official,
or by a person acting in cogperation with & law enfntc&m&nﬁ official, For the
purpose of obtalning evidence to be used against the actor in a criminal pros-
ecution,

(2} As used in subsection (1} of this secticm, "{nduced” means that the
actor did not contemplate and would not otherwise have engaged in the proscribed
conduct, Merely affording the actor an opportumicy to commit an uffenﬁe does

not constitute entrapment.

COMMENTARY - ENTRAPMENT

A.  Sumpary

The seection provides a statutory formulation of the defense of
entrapment in subsection (1) and defines the term "induced" in sub-
section (27,

B, Derivation

The section is a modified form uf.Michigan Revised criminal
Code Section 640 and New York Revised Pena} Law Section 40,05 (1968
Amendment) .

G. Relaticmship to Existing Law

Section 18 restates the doctrlues of entrapment wnich have
been recognized in Oregon case lav fe.g., State v. lLe Brun, 245 Or
265, 419 P2d 948, cert. denied 3186 U.S. 1611 {1966); State V.
Murray, 238 Or 567, 395 F2d 780 (1964} ; State v. Beeson, 106 Or 134,
211 P 907 (1923)_/.




Page 45
JUSTILFICATION

IEXT OF REVISIONS OF NTHER STATES

Text of Model Penal Code

ARTICLE 3. GENERAL PRINCIPLES OF
JUSTIFICATION

section 3.01. Justification an Affirmative Defense; Civil
Eemedies Unaffected. 1

(1) In zoy prosecution based on conduct which is justi-
fable under this Article, justification is an affirmative de-
fense,

- {2) The fact that condnet is justifiable under thiz Ax.
ticle does not abelish or impair any remedy for such conduct
which is available in any civil action.

dection 2.02, Justifieation Generally: Choice of Hvils.

(1) Conduct which the astor believes to be necessary to
avoid a harm or evil to himself or to another is justifizble,
provided that: _ '

© {a) the harm or evil sought to be avoided by such
eonduct is prester than thet sought to be prevented by
tho law defining the offenso charged; and

(b} neither the Code nor other law defining the of-
fense provides excepiions o defenses dealing with fhe
supecific sitnation involved; and

(c) & legislative purpose to exclude the justifica-
tion claimed does not otherrise plainly appearn

{2} YWhen the actor was reckless or negligant In bring-
iy aboud the situation requiring & cholee of harms ox evils

- or in pppraising the necessity for his conduct, the justifica-

tion afferded by this Section is nnavailable in a prosecution
for any vifense for which recldessness or negligence, as the
cage may be, sufiices to cstablish ¢ulpability.
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Section 3.03. Execution of Public Duty.

{1) Except as provided in Subsection (2) of this Sec-

tion, conduct is justifiable when it is required or authorized

() the law defining the duties ox funetions of a
public officer or the assistance to be rendered to such
officer in the performance of his duties; or

{b) the law governing the execution of legal proc-
£35; OT

{c) the judgment or order of a competent court or

- tribunal; or

{d) the law governing the armed services or the
Iawful conduct of war; or

(e) any other provision of law imposing & public
duty. :

(2) The other sections of this Article apply to:

{a) the use of force upon or toward the person of
another for any of the purposes dealt with in such sec-
tiony; and

(b) the use of deadly force for any purpose, unless
the use of such force is otherwize expressly authorized
by law or cccurs In the Iawful condnet of war.

{8} The justifiration afiorded by Subsection (1) of this

Section applies:

{a) when the actor believes his conduct to be re-
quired or authorized by the judgment or direction of a
competent court or tribunal or in the lawfunl execution of
legal process, notwithsianding lack of jurisdiction of
the cowrt or defect in the legal process; and

{b) when the actor beligves his conduct to be re-
quired or authorized to assist a public officer in the per-
formance of his duties, notwithstanding that the officer
exceeded his legal anthority.
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Section 304, TUse of Force in Seli-Protection.

{1) Use of Force Justifiable for Protection of the Per.
son. Subject to the provisions of this Section and of Section
3.09, the use of force npon or teward another person is justi-
fiable when the actor believes that such force is immediately
necessary for the purpose of protecting himself against the -
use of unlawful force by such other person on the present
oceasion. '

. (2) Limitations on Justifying Necessity for Use of
Foroe, '

(2) The use of force is not justifiable under this
Section: - _
(i) to resist an ax7est which the actor knows is
keing made by o peace ciiicer, although the arrest is
unlawful; or :

(#) toresist force nsed by the ocoupler or pos.
sessor of property or by another person on hiz be-
half, svhere the actor knows that the persen uring
tha force is doing so under a ¢laim of right to pro-
tect the pronerty, oxcept that this limifation shall
not apply if:

(1) the actor is a public ofilcer acting in

. the periormance of his duties or 2 person law-
fully assisting him therein or & person maging

or assisting in a lawiul arrest; or -

(23 the actor haz been unlawfully dispos-
sessed of the property and is making a re-entry
or recaption justifled by Section 3.06; or

(3) the actor believes that such force is
necessary to protect himeelf against death or
gerious bodily harm.
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(b) The use of deadly foree is net justifiable under
this Bectlon unless the actor believes that such foree is
necessary to protect himself against death, serious bod-
ily harm, kidnapping or sexnal intercourse compelled
by force or threat; nor is it justifiable if:

(i) the actor, with the purpose of causing
death or serious bodily harm, proveked the use of
force against himself in the same encounter: or

(ii) the acior knows that he can avoid the ne.
cessity of using such force with complete safety by
retreating or by surrendering possession of » thing
to a person asserfing & claim of right thereto or by
complying with a demand that he abstain from any
action which he has no duty to take, except that:

(1) the actor is not obliged Lo retreat from
kis dwelling or place of worlk, unless he was the
fnitial aggressvr or is assailed in his place of
work by another person whose place of work
the actor knows it to be; and '

{2) a public officer justified in nsing force
in the performance of his duties or a person
. justified in unsing force in his assistance or a -
person justifled in using force in malding an ar.
test or preventing an escape i not obliged to
desist from efforts to perform such duty, effect
such arrest or prevent such escape because of
resiztance or threatened resistance by or on be-
helf of the person against whom such action iz
directed.

(c) Except 28 required by paragraphs {a} and (b}
of this Subsection, & person employing protective {orce
may estimate the necessity thereof under the circum-
stances &3 he believes them to he when the foree is used,
without retreating, surrendering possession, deing any
other act which he has no legal duty to do or absiaining
frem any lawiund action.
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(3} Use of Confinement g5 Protective Force, The justi-
fleation afforded by this SBection extends to the use of con-
fingrent as protective force only if the actor fakes all rea-
sonzble messures io terminate the confinement 28 2000 23 he
knows that he safely can, pnless the persen confiucd has
heen axrested on a chaxrge of crime.

Section 3.05. Use of Force for the Protecticn of Othar Per-
: sons,

 (1).Subject to tha provisions of this Section and of Bag-
tion 3.09, the use of force upon or toward the person of an.
other is justifiable to protect a third person when:

(a) the actor would be jusiified under Section 3.04
in using such force to protect himself against the injury
he believes to be threatened to the person whom he seeks
1o protect; and

{b) under the circumstances as the actor believes
them to be, the person whom he seeks ta protect would
be justified in using such protective fores; and

{¢) the actor believes that his intervention is neces-
sary for the protection of such other PErsoR.

{2) Notwithstanding Subsection (1) of this Section:

_ (a) when the actor would be obliged under Section
3.04 to retreat, to surrender the possession of a thing or
to comply with 2 demand before using force in self-pro-
teciion, he is not obliged to do so before using force for
the protection of ancther person, unless he knows that
he can thereby secure the complete safety of such other
person; and

(b) when the person whom the actor seeks to pro-
tect would be ohlized under Section 3.04 to retreat, to
surrender the possession of a thing or to comply with a
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demand if he knew that he could ebtain complete safety
by =0 doing, the actor iz obliged to try to cause him to
+0 da so before using force in his protection if the actor
krows that he can obtain complete safety in that way;
and

(c} meither the actor nor the person whom he seeks
to protect is obliged to refreat when in the other’s dweli-

ing or place of work fo any greater extent than in his
OV,

Section 3.06. Use of Force for the Protection of Property.

(1} Use of Force Justifiable for Protection of Property.
Subject to the provisions of this Bection and of Section 3,09,

‘the use of force upon or toward tha perzon of ancther is

justifiable when the actor believes that such force is Imme-
diateiy necessary:

{2) te prevent or terminate an unlawful entry or
gther trespass upon land or a trespass arainst or the un-
lawful carrying away of tangible, movable proparty,
provided that such land or movable property is, or'is
believed by the actor {o be, in his possessicn or in the
possession of another person for whose protection he
acts; or

(b} to effect an entry or re-entry upen laud or te
retake tangible movable propeviy, provided that the
actor believes that he or the person by whose anthority
he aets or a persen from whom he or snch other person
derives tiile was unlawfully dispozscssed of such land

- or movahle property and is entitled to pnsswamn, and
provided, Turther, that:

(1} the force is used Im-nediately or on fresh
purusit after such disposyession; or

{if) ile actor believes that the persom againsg

. whom he 1ses force ias no claim of right to the pos-

"zession of the property and, in the case of land, the

siveumestances, as the actor believes them to he, are

of such urgeney that it would be an exceptional

hardship te postpone the entry or re-entry until a
court order i3 obtained.
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{2) Lieaning of Possession. For the purpases of Sub.
gagtion (1) of this Section:

(2) a perscn who has parted with the ¢nstody of
property to anotker who refuses to restore it to him iz
no longer in possession, unless the property is movable
and was and still is located on land in his possession;

(b) 5 person who has been dispossessed of land
does not regain possession thereof merely by setting
foot thereon;

_{c) aperson who has a license to use or eccupy real
property is deemed to be in possession thereof excepd
against the licensor acting under claim of rigaf.

(3} Limitations on Justifiable Tze of Forca.

{a) Request to Desist. The use of foree is justiff- -
able under thiz Scotion only if the acter first requests
the perzon against whom such force is used to desist
from his interference with the property, unless the actor
believes that: - :

(i) such request would be nseless; or

(ii) it would be dangerous to himself or an-
other person to make the request; or

(iii) substantial harm will be done to the phys-
jeal condition of the property which is sought to be
protected before the request can effectively be
made. .

. (b) Exclusion of Trespasser. The use of force to
prevent or terminate & trespass is not justifiable under
thiz Section if the actor knows that the exclusion of the
trezpasser will expose him to substantial danger of seri-
ons bodily harm. -
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{¢) Resistance of Lawinl Re-eutry or Recaption.
The use of force to prevent an entry or re-entry upen
tand or the recaption of movable property is net justifi-
able vnder this Section, although the actor belisves that
such re-entry or recaption iz vnlawful, if:

{i) the re-entry or recapticn is made by or on
behalf of a person who was actually dispossessed of
the property; and

{ii) itis otherwise justifiable under paragraph
(1) (b) of this Section.

(d) Uss of Deadly Force, The use of deadly force
iz not justifiable under this Section unless the actor be-
liaves thai:

(i) the persom against whom the fores is used
is attempting {o dispossess him of his dwelling
otherwise than under 2 ¢laim of right o its posses-
sion; or

{(ii) the person against whom tha force is nsed
iz attempting to commit or conswmmate arson, bor-
glary, robbery or other felonious theft or property
destruction and ¢ither:

{1} has employed or threatencd deadly
force against or in the presence of the actor; or

(2) the use of force other than deadly
force to prevent the commnission or the consum-
mation of the crime would expose the acter or
another in his presence to substantial danger of
serious bodily harm,

{4) Use of Confinement as Protective Force. The justi-
fication afforded by this Section extends to the use of con-
finement as protective force only if the actor takes all rea-
sonable measures to terminate the confineent as soon as he
Iknews that he can do so with safety to the properiy, unless
the person ¢onfined hag been arrested on a chargs of erime.
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{5) Use of Device to Protect Property. The justifica-
tion afforded by this Section extends to the use of a devics
for the purpose of protecting property only if: '

{a} the device is not designed o cause or known ia -
create a substantial risk of causing dexth or serious
bodily harm; and

(b} the use of the particular device fo protect the
property from entry or trespass is reasonable under the
sircumstances, as the actor believes them to be; and

(¢) the device is cne customarily used for such 2
purpose or reasonable care is taken to make known to
probable intruders the fact that it is v=ed.

(6) Use of Force to Pass Wrongful Gbstructor. The
use of force to pass & person whom the actor believes to be
purposely or knowingly and unjustifiably obstructing the
acter from going to a place to which he may lawfully go is
justifiable, provided that: '

(a) the actor believes that the pefson against
whom he uses force has no clain of right to obstruct the
actor; and

(b) the actor is not being ohstructed from entry or
movement on land which he knows to be in the posses-
sion or custody of the person obstructing him, or in the
possession or custody of ancther person by whose au-
thority the obstructor acts, unless the cireumstances, as
the actor helieves them to be, are of such urgency that
it would not be reasonable to postpone the entry or
movement on such land until a court order is obtained;
and

{c) the force used is not preater than would bz
justifiable if the person obstructing the actor were using
forpe against him to prevent his passage.



Mage 51
JUSTLFICATION

Seetion 3.07. Taa of Force in Law Inforeonmant.

{1) Use of Force Juatifiable te Effect an Arreat. Sub-
ject to the provisions of this Section and of Section .09, the
use of force upon or townrd the person of another is justifi-
able when the acter is making eor assisting in making an
arrest and the actor believes that such force is immediately
necessary to effcct a lawful arrest.

{2) Limitations en the Use of Force,

(a) The use of fores is mot justifiable under this
Secliion unless:

(i) the actor makes known tha purpose of the
arrest or believes that it is otherwise lmown by or
cannot reasonably be made known to the person to
be arrested; and

(if} when the arrest is made under a warrant,
the warrant iz valid or believed by the actor to be
valid.

(b) The nse of deadly force is not justifiable under
this Section nnless:

{i} the arrest iz for & felony; and

{11} the perseon effecting the arrest is anthor-
ized to act az 4 peace oificer or is assisting = person
whem ha believes to be authorized to act az a peace
officer; and

{iii) the actor believes that the force employed
ereates no substantizl risk of injury to imnocent
persons; - antd

(iv} the actor believes that:
{1} the crime fpr which the arrest is made

involved conduct including the use or thieat-
ened use of deadly force; or

{2) there is a substantial risk that the per-
son to be arrested will cause death or serions
bodily barm if his apprehension is delayed,
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(3) Use of Force o prevent Escape from Custody. The
asé of force to prevent the escape of an arrested person from
custody is justifiable when the force could justifiably have
been employed to effect the arrest under which the person is
in custody, except that a guard or other person authorized
to act as a peace officer is justified in using any force, inclnd-
ing deadly force, which he believes to be immediately neces-
sary to prevent the escape of a person from a jail, prison, or
other institution for the detention of persons charged with
or gonvicted of a erime,

{4} Uso of Force by Private Person Asgsisting an Ta-
Yawiul Arrest.

() A private person wheo is summoned by a peace
officer to assist In effecting an unlaxeful arrest, is justi-
fied in using any force whish he would be justified in
using if the arrest were lawrul, provided that he does
not believe the arrest is unlawinl.

(b) A private perscn who assistz another private
person in effecting an unlawiul grrest, or who, not heing
summoned, assists a peace officer i effccting an mnlaw-

ful srrest, is justified in vsing any force which he would
be justified in using if the arrest were lawful, provided
that (i) he belioves ihe ayrest is lawful, and (il) the ar-

rost would be Tawial if the facts wera as he heligves them
to he, .

{5) Use of Force to Prevent Snicide or the Commission
of a Crime.

{a)} The use of forcs wpon OF toward the person of
another is justifiable when the actor helieves that such
force iz immediately neceasary to prevent such other
person from committing snicide, inflicting zerious bod-
iy harm upon himself, commitsing or consmmmating
the commission of & crime involving or threatening bod-
jly harm, damage {0 or Toss of property or a breach of
the prace, except that:
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(i) any limitations imposed by the other provi-
sions of this Articlte on the justifiable use of force .
in self.protection, for the protection of others, the
protection of property, the effectuation of an arrest
or the prevention of an escape from custody shall
apply notwithstanding the criminality of the con-
duct against which such ferce is used; and

(ii) the use of deadly force is not in any event
justiftable under this Subsection unless:

‘ {1) the actor believes that there is a sub-
‘stantial risk that the person whom he gecks to
prevent from committing a crime will cause
death or serious bodily harm to another unless
the commission or the consummation of the
crime iz prevented and that the nse of snch
force presents no substantial risk of injury to
innocent persons; or

{2) the actor believes that the nse of such
{orce iz necessary to suppress a riot or mutiny
after the rioters or mutineers have been or-
dered to disperse and warned, in any particn-
lar manner that the law may require, that such
force will be used if they do not obey.

{b} The justification afforded by this Subsection
extends to the use of confinement as preventive force
only if the actor takes all reasonable measures to ter-
minate the confinement as soon as he knows that he
safely can, unless the person confined has been arrested
on a charge of crime. : _

flection 3.08. TUse of Force by Persons with Special Re.
sponsibility for Care, Discipline or Sofety of
Others.

The use of force upon or toward the person of another is
justifiable if: :

(1) the actor is the parept o guardian or other
person similarly responsible for the general care and
supervision of a minor or 4 person acting al the roqaest
of such paveni, guardian or other responsible person
and:
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(a) ihe foree is used for the purpose of safe-
gnarding or promoting the welfere of the minhor, -
clnding the prevention or punishment of hiz mis-
conduet; and ' :

{b} the force used is not designed to cause or
known to create a substantial risk of cansing drath,
gerions bodily harm, disigurement, gzirvems pain
or mental distress or gross degradation; of

{2) the actor is a teacher or i person otherwise en.
trusted with the care or supervision for a special pur-
poese of a miner and:

{») the actor believes that the force used is
necessary to further such speeial purpose, including
the maintenance of reasomable disciplins in a
school, class or other group, and that the use of
auch force is consistent with the welfare of the
minor; and :

(b} the degree of force, if it had been used by
the parent or guardian of the minor, would not he
mnjustifiable under Subsection {1) {b) of this Sec-
tion; oT

(3) the actor is the guardian or other person simi-
larly respousible for the general care aud supervision
of zn incompetent person; and: :

{(a) the force is used for the purpose of safe-
guarding or promoting the welfars of the incom.
petent persom, ineluding the prevention of his mis-
conduct, or, when such incompetent persen izjha
hospital or other institution for his care and cus-
tody, for the maintenance of Teasonable discipline
in such institntion; and -

{b) the force used is not designed to cause or
known to create a substantial risk of causing death,
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gerions bodily harm, disfigurement, extreme or un-
pecessary pain, mental distress, or humiliation; ox

{(4) the acter is & doctor or other therapist or a

person assisting him at his direction, and:

(a) the force is used for the purpose of admin-
jstering & recognized form of treatment which the
actor believes to be adapted to promoting the physi-
‘eal or mental health of tke patient; and

{1) the treatment is administered with the
consent of the patient or, if the patient is a minor
or an incompetent person, with the gonsent of his
parent or guardian or other person legally cormpe-
tent to consent in his behalf, or the treatment ja
administered in an emergency when the actor be-
lieves that no one competent to consent can be con-
gulted and that a reasonable person, wishing to safe-
gnard the welfare of the patient, would consent; or

{6} the actor 1s & warden or other suthorized of-

oig] of a correctional jnstitntion, and:

(a) he believes that the force used is necessary
for the purpose of enf orcing the lawful rules or pro-
cedures of the institution, unless his belief in the
tawfulness of the rule or procedure sought bo b en-
forced is orroneous and his error is due to ignorancs
or mistake as to the provisions of the Code, any
sther provision of the eriminal law or the law gov-

-

erning the administration of the institution; and

{b) the nature or degree of force used is not
forbidden by Article 303 or 304 of the Code; and

(¢) if deadly force is used, its nse is otherwise
justifizhle under this Article; or

(6) the actor i3 a person responsible for the safely

of o vessel or an aircraft or a person acting at his dirge-
tion, and }
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{2) he believes that the force nsed is necessary
to preveat interference with the operation of the
vesael or aireraft or chstruction of the execution of
3, lawful erder, uniess his belief in the lawfulness of
the order is erroneous and bis error is due to ig-
porance or mistake aa to the law dsfining his an-
thority; and

(b) if deadly force is used 1ts use 13 otherwise
justifiable under this Article; or

{7} the actor is & person who is anthorized or re-
quired by law to maintain order or decorum in & vehicle,
train or other carrier ¢r in a place where ofhers are as-
gembled, and:

(2) hebelieves that the force used is necessary
for such purpose; and

{b) the force nsed is not designed to canse or
known to oreate a substantial risk of eausing death,
bodily harm, or extreme mental distress.

Section 3.09. Mistake of Taaw as to Unlawfulness of Force

or Legality of Arrest; Reckless or Negligent
Use of Otherwise Justifisble Force; Reckless

_or Negligent Injury or Rizk of Injury to In-
nocent Persons.

{1} 'The justification afforded by Sections 3.04 to 3.07,

inclusive, is unavailable when:

(a) tho actor’s belief in the wnlawfulness of the
force or conduct against which he employs protective
force or his belief in the lawfulness of an arrest which-
he endeavors to efiect by force is erroneons; and

{b) his error is due to ignorance or mistake as to
the provisions of the Code, any other provision of the -
criminzal law or the law governing the legality of an
grrest or search.
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{2) When the actor believes that the use of {orce upon
or toward the person of another is necessary for any of the
purposes for which such belief wonld establish a justification
under Sections 3,03 to 3.08 but the actor is reckless or negli-
gent in having such belief or in asquiring or failing to ac-

‘quire any knowledge or belief which is material to the justi-

fizbility of his use of force, the justification afforded by those
Sections iIs unavailable in a prosecution for an offense for
which recklessness or negligence, as the case may be, suf-
fices to establizh culpability.

{3) When the actor is justified under Sections 3.03 to
3.08 in using force upon or toward the person of another but
he recklessly or negligently injures or creates a risk of in-
jury to innocent perzons, the justification afforded by those
Sections iz unavailable in a prosecution for such recklessness
or negligence towards innocent persons.

Section 3.10. Justifieation in Property Crimes,

{londuct involving the appropristion, seizure ov degtrue-

‘tion of, damage to, intrusion on or imterference with prop-

erty is justiiable vnder circumstances which would estahlizh

s, defense of wrivilege in a civil action based thereen, nnless:

(1) the Code or the Jaw defining the offense deals
with the specifie situation involved; or

(2) a legislative purpose to exclude the justifica-
iion claimed otherwise plainly appears.
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Bection 8.11, Definitions.

In tiris Article, unless o different meaning p!amly iz 8-
guived:

{1} “unlawiul force” means force, including con-
finement, which is employed without the consent of the
_person against whom 1t is directed and the employment
of which constitutes an offense or actionable tort or
wonld constitute such offense or tort except for 2 de-
fense (such as the absence of intent, negligence, or men-
tal capacity; duress; youth; or diplomatic status) not
amounting to a pnvﬂege to nse the force. Assent con-
stitutes consent, within the meaning of thiz Section,
whether or not it otherwise is legally effective, excepd
assent to the infiictien of death or serious bodily harm.

{2) "deadly force” means force which the actor
uszes with the purpose of causing or which he Imows to
create a substantial risk of cawsing death or serious
bodily harm. Purposaly fiving a firearm in the direction
of another person or at a vehicle in which another per--
scn iz believed to be constitutes deadly force. A threat
1o cause death or serions bodily harm, by the production
of & weapon or otherwise, so lobg as the actor's purpose
is Iimited to creating an appreheznaion that he will use

dezdly force if necessary, does Lot constitute deadly
force; '

(3) "dwelling” ‘means .any buildicy er structure,
though movable or temporary, or & periien thereof,
which is for the time being the actor’s home or pla.ce of

lodging.

Section 2.09. Duress.

{1} It is an affirmative defense that the actor engaged
in the conduct charged to constitute an offiense because he
was cosrced to do so by the use of, er a threat to nse, nnlusy.
ful force against his person or the person of ancther, which
a person of reazonable firmness in his situation would have -
been unable to resist.
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{2} The defense provided by this Section is unavailable
if tite actor reclclessly placed himself in & sitwation in which
‘it was probable that he would be subjected to duress. The
defense is also unavailable if he was nepligent in placing
himself in such 2 situation, whenever negligence snffices ta
establish culpability for the offense charged.

(3) It is not a defense that a woman acted on the com-
mand of her husband, nnless she asted nnder such coersion
&s would establish a defense under this Section. [The pre-
sumption that 2 wonian, acting in the presence of her huna.
rand, I3 coerced is abolished. ]

(4) When the conduct of the actor woenld otherwiss he
justifizblo under Seation 3.02, this Section does nat praclude
such defenne,

Section 2.13. Entrapment.

{1) A public law enforcement official or a person acting
in cooperation with such an ofiicial perpetrates an entrap.
ment If for the purposze of obiaining evidenge of the comiis.
sion of an offense, he induces or encourages another person
to engage in condnct constituting such offense by either:

(2) making knowingly false representations de-
signed fo induce tie belief that such conduct is not pro-
hibited; or .

(b} employing methods of persuasion or lnduece-
ment which create n substantial rizk that such an of-

fense will be committed by persons other than those who
are veady to cominif if,

(2} Except as provided in Subsection (3) of this See.
tion, a person prosecutzd for an offenze shall be acquitted if
ke proves by a preponderance of evidence that his conduet
occustTed in response to an entrapinent. Ths isens of en-
trapment shzil be tried by the Court in the absence of the

jury.

(3) Theo defonse afforded by this Section is unavailahla
when causing or toreatening bodily injury is an element of
the offense charged and the prosecution is hased on conduet
causing or threatening such injury to 2 person other than the
person perpeirating the entrapment.
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lext of Jew York Kevised Penal Law

§ 35.00 Justification; s delevse

In any prosecuiien for an offense, justification, as defined in

sections 35.05 through 35.30, is a_def. -
Sept. 1, 1967. a_defense. L.1365, c. 1030, eff.

E 35,05 Tustification; generally

Tnless otherwise limited by the ensuin® pravisions of 1his ariicle
defining Jv::stlfmhle use of physical foree, sondnei whish would other-
wign onstitute zn offense iz justifichle and pot eriminal when:

1. Huch conduet i3 regquired oT anthorized by Tow or by & judicisl de-
eree, OF 15 performed by & publie servant in the reazonable exercise of
his of ficinl powers, Jutica or fonctions; o

g Suel conduct {g mecessary as an emergency Ineasure to
avoid an jmminent public or private injury which is about to
oeeur by refson of a situation gecasioned o devetoped hrough

no fault of the aclor, and which is of euch gravity thaf, accord-
ing to prdinary standards of intelligence and morality, the de-
sipahility and urgenty of avoiding such injury clearly outweigh
the desivability of avaiding {he injury sought to be prevented by
the statute defining the offense in issne. The necessity and

_ justifisbility of such conduct may not rest upon considerations
nerieining enly to the morality and advisability of the statuie,
oither in its general application or with respect to its applica-
fion to a partieular clazg of cases ariging thereunder. Whenevel
evidence relating o the defense of justification ynder this sub- .
divigion is offered by the defendant, the court shall rule as 2
matter of law whether the claimed facts and cirearmsiances
would, if established, congtitute a defense. 11965, ¢. 1030, eff.
Sept. 1, 1267,
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§ 35.10 Justification; usc of physical foree gencrally

The vse of physieal foree upon ancther person which would
utherwise constitute an offense is justifiable and nei crimina
under any of the following circumstances: :

1. A parenf, guardian vr other person entrusted with the care
ud supervision of a minor or an incompetent person, and a
teacher or other person entrusted with the care and supervision
of a minor for 4 special purpose, may use physical foree, but not
deadly physieal foree, upon such miney or incompetent person
wnen and to the extent that he reasonably believes it necessary
o maintuin discipline or to promiote the welfare of such minor
Ur inecoinpetent person.

2. A warden or other authorized official of & jail, prison o
correctional Ingtilution may, in order to maintain order ang
discipling, use such physical feree as'is authorized by the corree.
fiom law.

3. A person responsible for the maintenance of order in g
cominea carrier of passangays, ¢r 4 nerson acting under his direc.
tien, may use physical force wren anr to the extent that he res.
sonalily believes it necessary ke maintain order, but he may vee
deadly phyei~al forec only when he reasonably believes it neces.
sary to prevent death oy serions physical injury.

4. A person zcting under a reasonable belief that another
person iz akout to cammnit suicide or to infliel serious physical
injury upon himsell may use physical {orcée upon such person to
the extent that he reasonalily believes it necessary to thwart suck
result, '

5. A duly licensed physiciar, or a person acting under his
direction, may use physical foree for the purpuse of administer-
ing a recognized form of treatment which he reasonably heliaves
to be adapted to promoting the physical or mental kealth of the
patient if (a) the treatment is administered with the consent
of the patient or, if the patient is a minor or an incompetent per-
son, with the consent of his parent, guardian or other person en-
trusted with his care and suparvision, or (b) the traatment is
administered in an emergency when the physician reasonably be.
lieves that ne one competent to consent can be consulted and that
a reasonable person, wishing to _safeguard the wellare of the
patient, would eansent. L1935, e 020, eff, Sept. 1, 1967

6. A perzon may, pursuant to the ensaing proviziens of this article,
use physical force npon ancther person in defense of himsell or a third
persen, or in stefense of premises, or im order to prevent lareeny of or
¢rimingl misehief to properly, or in order to effect an arrest or prevent
an eseape from eustody, Whenever & persen is muthorized by any such
provision lo use deadiy physical force in any given eircumstance, noth-
my coniained In any other such provision may be decmed fo negate or
qualify sueh anthorization. '

Ap smonded L1368, e. 73, § 3, of £, Maxeh 21, 1968,
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& 8515 Justification; use of physical forea in defense of B peTEOR

1. A person may, subject bo the provisions of subdivisien {wo, nze
physical force upon anather persen when and te the exient he reasen-
ably believes such to be ncopssary to defend himself or a third persen
from what ke reasonably believes to be the wse ar imminent ose of un-
[owfnl physical foree by zueh other person, unless:

fr) The latter's conduct was provoked by the actor himself with in-
teat Lo ceuse phyzicsl injory to another person; er

(h) The netor was the initial apgressor; except thaot in soch easé his
use of physieal fores is nevertheless justifiable if he has withdrawn from
the encounter and effectively communicated such withdrawal to sech
other person but the latter persists in continuing tho incident by the use
or threatened imminent use of nnlawful phyzienl foree; or

{e} The physical force involved is the produet of s combat hy agree-
meitt not spesifically authérized by law, . :

2, A person may not wse dendly physical foreo upon another per-
gon nnder cireumatances specified in subdivizion one unless:

(s} He repsonably belicves thot snch other persen 1s using or about
to uza dendly physieal fores. Even in sueh ease, howover, the setar may
not use deadly physier] foree if he knows that he ean with complete
gafety as {0 himself and others aveid the necessity of ze doing by re-
treating; except that he is goder no duty to retreat if he is:

i} in his dwelling and not the initial agpreseor; or
1] a peace of fieor or n person nssisting A peaen offiecr ot the latfer’s
direction, eeting parsuant to seetion 35.30; or

{b) He renzonably believes that sush other persen is committing or
attemplting to commif a kiduwpping, foreible rapo, foreible sodomy er
robbery; or . :

f2} Ho veascnably helicves that such other person iz eommitling or .
attemipting to commit e burglary, and the ecircumstances are sach that

the n=e of deadly physical foree iz authoriced by subdivision three of
gection 35210,

Added L1968, ¢. 73, § 4, eff. March 2, 1068

§ 8b.20 Justification; nse of physical fores in defense. of prenvises
agd in defonse of 2 person in the coursa of hucglary )

i. Any person may use physienl foree upon anether person when
ha rensonnbly believes such to be necessary to prevent or terininnte what
he reasonably bolieves to be the commission or aliempied ecmnissicn
by sueh ather person of a crime invelving dunsge fo premises. Ile may
use miy degree of physical force, othoer than deadly physieal foree, which
he rensonably believes to be necessary for such purpose, and he may vse
dezdly physieal force if he reasonsbly believes sush to he necessary to
prevent or terminate the commission or attempled enmmission of arsen.

2, A person in possession or contrel of any premises, or a persen
ilecnsed or privileged to be thereon or thorein, may use physienl foree
upen anocther porson when he reasonsbly belisves sneh lo be necessary
tg provent or terminate what ke reasonably believes to be the commission
or sitompted commission by such other person of a eriminol trespass
upon such premises. Fo may use any degree of physiesl force, other
than deadly physical foree, which he reasongbly believes to be nécessary
for such purpose, and he may wse deadly physical force in order to pres
vaent or terminzle the commission or attempted commirsien of arson, as
preseribed in subdivision one, or in the course of a burglary or ettempied
burglary, as preseribed in subdivision three.

4. A person in possession or control of, or licensed or privileged ta
be in, & dwelling or an weenpied building, wha reazonably bolieves that
another person is eommilting or attempting to commit e burglary of guch
dwelling or hnilding, may use deadly physiecal for¢e vpon sueh oiher
person when he reasonably believes such to be necessury to prevent or
terminate the commission or attempted commission of such burglary.

4. As used in this spetion, the following terms have the fellowing
TOERNTHES: : . ) -

{2} The tarms “premises,” “huilding” and “dwelling™ have the mean-
ings preseribed in seetion 140.00; ;

{b} Persons “liccnsed or privileged” to be in bnildings or upor siher
premises include, but are not limited to, peace officers neting in the per-
formanen of their duties. . '
Added 11968, ¢, 73, § 5, efl. March 21, 1068
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& B5.2% Justification: use of physical force to provent or terminate
larzeny or criminal mischief

A person may use physieal force, other thon dendly physieal foree,
upon another povsen when and Lo the cxtant that he reasonably boliaves
such 1o be neeczzary te provent or Lorminate what he roasonably be-
lieves to be the commiszion or attempted conmuisston Ly sueh other per-
zon of larceny or of sriminal mischiet with respeet to proporty other
than premises.
As amended L1588, e, T8, § B, off, Aarch 21, 1968

_ 8 3597 Justificetion; wee of physical force in resisting avrest pro-
hikited

A person may not szc physical foree fo resist an arrest, whetlier ao-
thorized or unsuthorized, whick is Deing effected or attempled by a
I\E?_ED offieer when it would reasonebly apyenr {het the Intter is & peace
olliser. )
‘Added LDBGS, ¢ 73, § 7, of£. March 21, 1968

§ 3530 Jostification: wuse of physical fores in makding an arrest or

ih preventing an eacape

1. A peace officer, in the course of effecting or attempting to effeck

an arrest, or of preveniing or nttnm]i;ting to prevent the escaps from

cigstody, of a person whom he reasoonz

I¥ believes Lo have conmitted on

offense, may use physical force when and to tha extent he reasonsbly
believes such to Le mocessary to effoet the arrest, or fo provent the es-
cape from enstody, or to defend himself or a third person from what he
repsonably helieves to be the use or imminent use of physical forea; ex-
cept that ho moy use dendly physical foree for such purpeses only when
ha reasonably believes that: -

{a) The offense commitied by such person was: .
(i} o felony or an attcropt to commit a felony involving the wse or

atfernpted nse or threairned imminent use of physical force agninst e
porson; or :

- {11) kidnapping, avson, esenpo in the first degree, burplary in the first
degree or any alicmpt to cominit such o erimes} or

(k] The offense cammitbed gr wifoinpted by sueh porsen was o felony
gnd that, in the eonrse of resisting arrest theref{or ot sllompting to ca-
cape from custody, such persen is armed with o fivcatin or deadly
WEAQON; O

{e)] Regardless of the particnlsr offense which is (he subjoet of the
prrest or pttempted escape, the use of doedly phyaienl fovee iz necesswry

to defeud the peace officer or anotheor person from what the offieer
reszonably bwlicves to be the use or iruminend use of dendly plyysieal

forec.
2, The fact that o peace officer 1z juslified in wiing deadly pliysicnl

foree under eivewmstances preseribed in paragmphs {n) and (b of sub-

division one does nob constitula justifieation for reekleas conduck by such

pezee efficer amcunting to an offense agninst or with respect to inno-

cent persons whom he is nob seeking to arrczt or robain in eustody.



Pape 67
JUSTIFICATION

3. A person who hag been directod By & peace officer to assist sueh
peacg pfficer to effect an-arrest or to provent an eseape from custedy
tmay use physieal force, other than deadly physieal [oren, when and fo the
extent that he reasenakly befieves snch to be necessary to eavey out such
preace oflicer's dirceticn, ualess ha koows thet the arrest or prospective
arrest is not or was not authorized and he may use deadly physical force
under such cirenmstances when!

{n) He reasonably believez sueh to be neecessary to defend himself or
a third person from what he rexsonally believes to ba the use or immi-
nont vse of deadly physical foreay or

(b} He iz directed or autherized by such peace officer to nse deadly
Physical Force nnless he knows (hat the peace officer himself ia not au-
thorized to use deadly physical foreo under the eireumstances,

4. A private porsom acting on his own aceount may vse physieal .
foree, other than deadly physieal foree, npon another porson when and
ta the extent that he reasonshly believes soch to be neeessary to effect
an srrpst or to prevenl the eseape feom cosiody of a person whom he
reastotalbly believes to have committed en offense and wha in [pet hos
eommitted such offense; and he may use dendly physieal foree for soch
purpose when he reasonnally helioves suel to be necessury to:

{a) Deleod himself or o third persen feomn what he reascuably be-
lHeves o be the vze or inmminent wvza of deadly physienl foree; or

{b) Effect the arrest of a person who has comumitted murder, man-
slanghter in tha fivst degree, vobbory, foreible ropo ar forcible podomy
and who iz in immediate flight therefrom. : :

5. A puard or penes offtecr who iz charged wilh the duby of gusrding
prizsoners in a detention facilily, as thut term iz defined in section
205.00, ar whilo in trensit to or from o detention facility, moy use plysi-
ezl force when and to the extent that he reasonably believes such {o ba
necessiry {0 prevent the eseape of & prisoner from a detention fasility or
from cuostody while in froansit thereto or therefrom.

" Addcd L1563, ¢. 73, § 5, off. March 21, 1968,

s 3535 Duress

1. In any prosecution for an offense, it is an affirmative de-

fense that the defendant engaged in the proscribed conduct be-

-ause he was coerced to do so by the use or threatened imminent
<o of unlawful physical force upen him or a third person, which
rarce or threatened force a-person of reasonable firmness In his
situntion would have been unable to resist.

2. The defense of duress as defined in subdivision one of this
scction is not available when a person intentionally or recqu_zss]:.r
pinces himself in a gitnation in which it s probable that he will be

subjected to duress.  1,.1965, ¢. 1030, eff, Sept, 1, 1967,
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& 35.40 Etl;‘,raprlinnt

In any nrosecution for an offenze, it iz an affirmative defense
that the defendant engaged in the proseribed conduct beeause he
was induced or encouraged to do so by a public aervant, or hy
a persen acting fn cooperation with » public servant, seeking to
obtain evidence against him for purpose of criminal prosecution,
and when the melhods used to obiain such evidenca were such
ns to ereate a substantial risk that the offense would be com-
ntitted by a pevaon not otherwise disposed to commit it. Induce.
ment or encouragenient te commit an vifense means active indurce.
ment or encouragement, Conduei merely affording a person an
opprertunity to commit an offense doez not constitute entrapment.

1.1865, ¢, 1050, eff. 3cpt, 1, 1967,

§ 35.45 Renuncintion
1. In.any proseculion for an offense, other than an attempt to

eemmit 2 crime, in which the defendant’s guilt depends upon his

riminal liability for the conduct of another person pursuant to
soction 20000, it is an affirmative defense that, under ecircum-
ances manifesting a volunfary and complete renunciation of his
criminal purpose, the defendant withdrew from participation in
quch offense prior to the commission thereof and made a sub-
«antial effort to prevent the commission thereof.

o Tn any prosecution for eriminal faeilitation pursusni o
article one hundred fifteen, if is an allirmative defense that, nrier
1o the commission of the felony which he facilitated, the defend-
ant made = substantial effort to prevent the commission of such
felony.

3. In any prosecution pursuant to section 110.00 for an at-
tempt to commit a crime, it is an aflirmative defense that, under
circumstances manifesting 2 volunlary and complete renuncia-
tion of his eriminal purpose, the defendant aveided the commis-
son of the erime attempted by abandoning his criminal effort
and, if mere agbandonment was insufficient to accomplish such

‘avoidance, by taking further and affirmative steps which pre-

vented the emnmission thereof.

4. In any prosecution for criminz! selicitation pursuant to

aiticle one hundred or for comspivacy pursuant to ariicle one

hundred five in which the crime solicited or the erime contem-
plated by the conspiracy was not in fact corrnitted, it is zn
aflirraative defense that, under circunstances manifesting & vel
tntary and complete renunciation of his criminal purpese, the
defendans prevenied the commission of such evime.

3. A renunviation is not “voluntary and eomplete’ within the
meaning of this section if it is motivatad in whole or in pert by
i) a belief {hat cireomstzness exist which increase the ol
ahility of deteckion or apprehansien of the defentlant or another
rartieipant in the eriminal enterpuiiss, or which render more
dilicull the accomplishment of ihe criminad purpsze, or (b) a
decision to pesipone the eriminal condied wntil anctlier line o
ty iransfer the eriminal cTort to another wicihm or another but
simflar gbjeetive. L.1965, ¢. 1030, off, Sept, 1, 1967,
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Text ¢of Michipan Revised Criminal Code

[Yusiificaiion: BExcoulivn of Public Boty]

See. 0091, {17 Unless inconsistent wiih other provizions of this
ehap.er delining fustifiable use of phvsical foree, or with some other
pravision of law, conduet which would olherwisa constiliule an nffense
is juslitiable and not eriing! whea it is requived ov suthorized by
a pravision of law or by & Judicial decree. _

(D) A “provisicn of law” and o “judicial decrec” in subsection (1)
incdude et are nol Jmited to (2) laws defining duties and functions
of public servants, {b) laws delining duties of private citizens to assist
public servants in the performance of coriain of {heir funclions, (¢)
laws poverning the exeeution of legal vrecess, (d) Movs coverning fhe
miilitary services nad ronduet of war, and (¢} judgments and ordevs
of couris. : .

[Jastification: Choice of Evils] .

See, BOS. (1) Unless inconsistent with other provisions of this
chapter defining justifiable use of physical foree, or with some other
provision of law, conduct which wonld otherwise constitute an offensa
is justifiable and not eriminal when it is necessary as an eergency -
moeasure to avoid an imminent public or private injury which is about
to oceur by veason of a situation oceasioned or developed through no

- fault of the actor, and which is of such gravity that, according to
ordinary standards of infelligenee and morality, the desirabliity and
urgeney of avoiding the injury clearly outweigh the desirability of
aveiding the injury sought to Le prevented by the statute defining the
offense in issue.

{2) The necessity and justifiability of conduét under subsection: (1)
may not rest upoen consideraiions pertaining only to the morality and
advisability of the statute, either In its general application or with
respect to ite application 1o a particular class ¢f cases arising there-
under. Whenever evidence relating to the defense of justification
under this section is offered by the defendant, the court shell rule as
a matter of law whether the claimed facts 2nd eircunistanceas wou'd, if
established, constitute a justification. o
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Pext of Michipan Revised Criminal Code {(Cont'd.)

[Fustifieation: Tse of Physical Forse Generally]

Sec, G10. The use of physieal loree upon another porson which
would otherwizse constitute an offense is justifiable and not criminal
under any of the following circumstances:

(a} A parent, guardian or oiher person enfristed wilh the care and
supervision of a minor or an incompetent person, and a2 ieacher or
other persan enlrsied with the care and supervision of & minor for
a special purpose, may use reasonable and Zppropriate physical force
upon the minor or incompetent person when and to the extent that he
reaseuzbly believes it necessary and appromiate to mainfain diz-
cipline or to promate the wolfare of tho miner cr icompeiont person.
- (B) A warden or other authorized oificial of a jail prison ar cor-
reclional institufion may, in crder to mainiain <rder aao disoipline,
ulse whatever physical forec is authorized by Iaw

{t) A person responeible for the malnfeparcs of ordar in a common
carrier of passengsers, or a person acting under his diractien, mry U
physical foree when and to the extont tiat be reasonably Lelieves it
nepessary o maintain ovder, but he may ise den wlly ehysieal foved
only when he reasonably believes it nocessary to peovent Jeatlh oo
serious physical infoey, )

{d} A person acting under & reasonatle bolief That anolher person
is abouf to commii suiclde nr fo inflict serious physical injiry nposn
iimieclf gmayv use phvsies! force Gpon ibat person {0 the extent that
In: reasonzbly bolieves i necessery to Huvare the resalt

fe} o duiy lizensed physician, or a person aching under hig dire
tion, may use physical force foi the purpesa of administering a rccog-
pizad form of frealment which Te reascnally kelizves to be adapled to
promeding (ke physical or mental health of the paflent if:

() The ireaiment is administered with the consent of the
natiznt or, il the patient is a miner or an incompetent person, with
the coneent of his parvent, guardian or ether person ent:mbed
wiih his care and sups rvision; ot

{3 The treatment is administersd in an emergeney when the
physician reasonahly helieves thati ne one competent to consent
cunt be consumlted and that o reasemzble person, wishing fo safe-
girard the wellire of 1he patient, weonld consent

{[} A porson may use physiez! force upon another person in de-
fending himseif or a ibird person, in defending property, in mading
an arrest or in preventing an escaps, as hercafter prescribed in this
chapler,



Page 71
JUSTIFICATION

. Text of Michigan Revised Criminal Code (Cont'd.)

[Justi§ication: Use of Physical Foree in Defensc of a Ferson]

Sec. 615. (1) Except as provided in subsections (2) and {3), a
person {s justified in using physical force upon another parzon in or-
der to defend himself or a third person from what he reasonably be-
Tieves to be the use or imminent use of unlawfd physical force by
that other person, and he may use 8 degree of force which he reasoll-
ably believes to be necessary for the purpose. However, deadly physi-
cal foree may not be used unless the acter reasonably believes that the
other person is:

(4) Using or about to use untawful deadly physical force; or

{(b) Using or about to nse physical foree against an occupant
of a dwelling while committing o attempling to cormit a bur-
glarvy of the dwelling; or

(o) Commilling or about fo commit & Kdnapping, robbery,
foreible rans or forcible sodany.

{2} Notwithslanding the provisions of subseciion (1), o parson is
not justified in using deadly physical force upon mnother persou if he
Ymows that he ean avoid the necessity of using that foree with com-
plete safeiy:

{a} By retreating, excezt that the aclor iz nol regubed o
ratreat (i) §f he s in g dweliing and was nol the original ag-
grassor. ov {ii) i he is a peace oificor or a Trivale persen ossist
ing nimt at his direction, and was acting pursiant 1o section 630;
Il

N Ey suerendering possession of property 1o a pomsen “Teamn- :
jho a right thercto; or : ' . ' '

(¢} By complying with a demand that he ahalnin froan poo-
farming s act which ke s not oblizgaied Yo periorm. i

- Ay ——— o
4 L H

13y Notwiithstunding the provisions of subscetion (1), a persen fg
not jastified in using physicul foree it :

{(a) With intent fvo causz physical injury or deatts to another
persen, he provoked the use of unlawiul physieal foroe by that
other person; or ’

(1} He wag the Initial aggressar, execpt that hiz vse of physi-
cnl foree npon auother person under the circminstances is justifi-
ahbte it he witdraws [rom the encounter and effectively comi-
sounicaies to the othier person his indent to do so, but the lailer
roverilieless continues or threatens the use of unlewful physical
ferce; or

(c) Tie physieal foree involved was the produet of a combat
hy agreemnent net specifically authorized by law,
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Mewt of Michipen Revised Criminal Code (Cont'd.)}

[Jusiification: Ust of Physical Fores it Defense of Premises]

See, G20, (1} A person in posscssion or coalrel of premises, or 8
person wlho is licensed or privileged Lo be {herecn, Is juslified In nsing
physical force upon another person swhen and to the exient that he
reasonably belinves it necessalry to prevent or termiuate what hie rea-
sonably helieves ta be the corwmission or atternpled commission of a
eriminal trespass by ihe other person in or upon the cremises. Hows

‘ever, he may use deadly piiysical force under these circumstances
only fa) in defense of a person as doscribed in section 615, or {b)
when he reasonably bolioves it necessary (o prevent what he razson-
ably belleves to be an atternpt by the trespasser to commit avson in any
degree. - _

(2Y “pPrewices” ineludes any uilding as defined in seclion 2601 (a)
and any real meoperty.

[Jastilication: Use of Phystenl Fovee in Deleuse of Peoperiy]

Sec. AZ5. A person is justified in using physical force updn an-
other person when and to the extent (liat he reasouably believes it
necessary to prevent what be reasonably beliovez to be an attempt
by the olher person lo carmmif theft, rriminal rfojschief or eriminal
tampering invelving prererty, but bie may use deadly physical force
unter these circumstsices ouly in defense &f a porson as prescribed in
section 615, '

[Fostification: Use of Phiysical Force in Makiong an Arrest or in Pre-
venting an Mscape]

Sec. 830, (1} Except as provided In subseclion (2), a peace of-
ficer iz justilicd in using physical force upon another person when
and to the exient that he reasonably believes it necessary:

fa) To cffoet an arvest or fo prevent the escape from custody
of an avresicd porson unless he koows that the alrest is unau-
thovized:; or

(b} To dafernd himself or a third person from what he reasons
ally bedicves tu be the wese or iImminent use of physical force while
cifeeihyr or nllompling 1g effegt soch an arrest or while prevent-
ing ov alterapUng 1o prevent such an csepe.

(2) A peace officer Is juslified in using deadly physical force upon
another porson for a purpose specilied In subseciion {1) enly when he
reagonably beligves that it Is necessary: _

I [:':'.] To dofend himself or a thivd person fm:n what he 1:&\3;
sonably bolicves to he the use o imminent use of deadly physical .-

foree; or
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Text of Michipan Revised Criminal Code (Cont'd.)

[Justification: Use of Phé;sical Force in Msking an Arrest or in
Preventing an Escapel .

Sec, 6%0 {Cont'd.).

(b) To effect an arrest or to prevent the escape from custody
of a person whem-he reagonably belioves (i) has eommitted or
atternpted o commit a felony involving the use or threatened use
of desdly physical force, or (1) is attempting to escape by the use
of & deadly weapon, or (i} otherwise indleaies, except through a
motor vehicle vivlation, that he is likely to endanger human life
or to inflict serious physical injury urless apprefended without

"~ (3) Nothing in subsection (2} (b) shall be deemed 1o constitute
justification for reckiess or criminally neglipent conduct by a peace
officer amounting ¢ an offense againét ar with respect to innocent
persons whom he jis not seeking te arrest or retain in custody.

. (4) For purposes of this section, a reasonablg belief that & person
has committed an ofiense means & reasonable belief in facts or cir-
cumstances which if rue would in Iaw constitute an offense. If the
believed facts or circumstances woulé not in law constitute an offense,
an eyroneous though not unreasonable belief that the law is ctherwise
does not render justifiable the use of foree to rmake an arrest or to
prevent an escape from custedy., A peace officor who is. effecting
an arrest pursuant to & warrant is justified in using the physieal fores
preseribed in subsections (1) and (2) unless the warrant is ifnvalid and
is known by the officer to be invalid. ' ' _

(5} Except as provided in subsection (8), 2 person who has been
directed by a peace officer to assist him to effect an arrest or to pre-
vent an escape from custody is justified in using physieal foree when
and to the extent that he reasonably belleves that force io be noces-
gary to carry cut the peace officer’s direction,” unless he kmows orf
belleves that the arrest or prospective arrest is not or was not auther-
1zed, . } T

(6) A person whe has Deen directed 1o assist a peace officer under
circums{ances gpecified in subsection {5) may use deadly physical
“Faree to effect an arrest o to prevent an escape only wher:

{a) He reasonably helieves thai force to be necessary to defend
fiimself or & Third person from what he reasonably beliaves o be
the use or irmminens use of deadly physical force; or

. (b} He is directed or authorized by the peace officer 1o use
. deadly physical force and does not kuow, if that bappens 0 e _

fhe case, that the peace officer hiwself is not authorized to use
feadly pirysical foree under the elrcumstances.
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Text of Michigan Revised Criminal Code (Cont'd.)

[Justification: Use of Fhysical Force in Making an Arrest or in
Preventing an Escapel

Sec. 630 (Cont'd.}.

(7} A private person acting on Tus own account is justified in using
physical force upon another person when and to the extent that he
reasonably believes it necessary to effcct an arrest or to prevent the
escape from custody of an arrested person whom he reasonably be.
eves has commifted a felony and who in fast has committed that
felony: but he is justified in using deadly physical force for the pusr-
pose only when he reagonably bajieves it necessary o defand himeself
or a third person from what he reasonably believes to be the use or
 jmrninent use of deadly phyricsl foree. _
{2) A peard or peace officer employed in a- detention facility is
Justified: . :

(1) Xn using d=aGiy physical force when and to the extent that
he reasmably belleves it necessary to prevent what he reasonably
believes to be the cscape of a prisoner from the maximum or
medlum security pertion of any detention facility, or from atmed
esport o cuard, '

() In using physical force, Tt not deadly physical foree, In
all other circumstanees when and to the extent that he reasonably
Lelieves it necessary to prevent what he reasonzbly helieves to
be the escape of a prisoner from a detention facility- :

(0) "Detention facility” as used in subsection (8) means any place
used for the confinement, pursuant to law, of & person: '

(a} Charged with or convicted of an oifense; or

{h} Charged with being or adjudleated a neglected minor of
juvenile delinquent; or : .

{¢) Held for extradition; or .
(d) Otherwise confined pursuant e an order of a court.

[Tivess] .

See, 833, (1) The commission of acts which would ptherwise cons
slitute an offense is not eriminal if the actor engaged in the proseribed
contict becavse he was ceerced to do so by the use or threataned im-
minent use of unlawmml physicel force upon him or & thir] person,
which force vr threetenad foree a person of reasonable firmness In his
situation weould have been unable fo vesist.

(2) A person doss not benefit from the defense in subsection (1)
if he intentionally or recklessly placed himsel in a situation in which
it was probable that he would be subjected to the force or tkreatened
foren described in subsection (1).



Page 75
JUSTIFICATION

fext of Michizan Revised Criminal Cods (Cont'd.)

[Entrzpment] o

! See, 640. The commission of acts which would otherwise constis
tute an oficnse is not eriminal if the actor engaged in fhe proscribed
conduet because he was indueed to do 50 by a law enforcement offi-
‘eial, or by a person acting in cooperation with a law enforcement of-
fieial, sceking to obtain evidence agafnsf him for the purpose of crim-
inal prosecution, and if the methods used to obtain that evidence were
sueh as o create a substantial risk that the acts would be committed
by a person not otherwise disposed to commit them. Inducement to
comnit an offense means active inducement. Conduct merely afford-
ing a person an opporfunity to commit an offense does 1ot consti-
te entrapment.

Burden of Injeeting Jssues of Jastificalion .
Sac. 645. The burden of injecting the {ssue of justificatisn under

the preceding sectlons of this chapter is on ihe defendant, but (his
does nok shift the burden of proof.
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