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State v. Steidel, 98 Or 681, 194 P 854 (1921), held
that It 15 nob necessary to plead self-defense in order to

raise the issue at trisl.
112 P 107 (1911).

See aglso State v. Mack, 57 Or 565,
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ARTICLE 4 . JUSTIFICATION

Preliminary Draft No. 2; November 196%

Section 1. Jusbification: a defense. In any prosecution

for an offense, justification, as defined in seckions 2 %o 18

of this Article, is a defense.

COMMENTARY — JUSTIFICATION; A DEFENSE

-

This section designates justification as a "defense”
instead of an "affirmative defense", thereby requiring thab
justification, when invoked by the defendant, must be nega-—
tived by the state beyond & reasonable doubt.

This trestment of the defense continues the Oregon case
law doctrine with respect to "self-defense” and is in accord
with the majority of states. See Commentaxry, Model Penal
Code, Tent. Draf{ Ne. 8, p. % 19583; Hall and Glueck, Cases
on Criminal Law (24 ed, 1958, p. 96

The best shatement regarding the dburden of proof in
such cases appesrs in State v. Ruff, 230 Or 546, 370 rPa2a
o42 (1962), a prosecution for second degree murder in which
the defendant contepnded that the killing of the victim
amounted to excussble homicide as defined in ORS 1563.110
and. that the trial court erred in denying a motion for a
directed verdict of acquittal. Perry, J. in the opinion
states:

"While it is not necessary that the defendant
establish that the death was accidental or the defendant
acted in self defenze to have a jury return a verdict
of not guilty, as it is only necessary that the jury
enbertain a reasonable deubt 1n these respects, never-
theless, it is for the jury to determine whether or
not there is a reaspnable doubt.™ A% 551. Bee, Siate
v. Holbrook, 98 Or 43, 188 P 947, 192 F 640, 192 P 434

»

The Oregon Court also has held that in a2 homicide case,
even if the defendant denies the killing, he is entitled
to an instruction on self-defense if the issue 15 raised by
the evidence in the case. BState v. Anderson, 207 Or 675, 894,
208 P24 195 (1956).
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Section 2. Justificabion: generally., (1) Unless inconsistent

with other provisions of this Article defining justifiéble use of
physicsl force, or with some other provision of law, conduct which
would otherwise comstitute an offense is justifisble and nob
criminal when it is required or authorized by law or by a judicial
decTee or is performed by & public servant in the reasonsble
exercise of his official powers, duties or functions.

(2) As used in subsection (1) of this section, "laws and
judicial decrees" include but are not limited to:

(a) Laws defining duties and functions of public servants;

(b) Laws defiming duties of private citizens to assist
public servants in the performance of certain of their functions;

(c) Laws governing the execubtion of legal process;

(d4) Laws governing the military services and conduct of
war; and

(e) Judements and orders of courts.

COMMENTARY — JUSTIFICATION: GENERALLY

4. Summary

Subsection {1) merely provides that statubes or court
decisions which impose a dubty or grant a privilege to act

mey be followed without the actor incurring criminal liability
thereby.

Subsection (2) sets forth exemples of the types of
instances in which conduct is to be considered as required
or authorized by law.
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B. Derivation

The section embodies langusge that is essentlially the
same as Michigan Revised Criminal Code Section 601. The last
phrase in subsection (1) is taken from New York Revised Penal
Taw Section 35.05 (amended 1968). The New York Commentary
indicates that the original provision has been criticized in
some quarters as not beipg sufficiently comprehensive for
its purpose because official condvuct of the pature indicated,
though accepted as proper, may not always be cxpressly
*required or authorized" by law. An example given is that
there may not be any statute or regulation explicitly author-
iwing officers of a particular police department to buy
narcotics for purposes of criminal prosecution and, hence,
that such activity might subject the officer %o a technical
charge of unlawful possession of narcotics. While such a
charge would be unlikely, youxr reporter belleves that the
New York approach is desirable,

G. Relationship to Existing Law

Oregon has no comparable existing statute, but dees
have specific provisions relating to duties of public servants,
private citizens, execubions of legal process, ete.: :

OBS 133.220. "An arrest may be effected by:
| "(1) A peace officer under a warrant;
*(2) A peace officer without a warrant; or
"{3) A private person.”

ORS 133.230, "Every person shall aid an officer in
the execution of z warrant if the officer requires his
aid and is present and acting in its execution.®

OR8 133,260, "The defendant shall not be subjected
.%o more restraint than is necessary and proper for his
"arrest and detention.”

- ORS 133,280. "If, after notice of intention to
arrest the defendant, he either flees or forcibly
resists,the officer may use all necessary and proper
means to effect the arrest.”

' ORS 13%.290. "The officer may break open any

ovter or immer door or window of a dwelling house, or
otherwise, to execute the warrant if, after notice of
his authority and purpose, he is refused admittance. "
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ORS 13%3.3%00., "The officer may break open any cuter
or inner door or window of a dwelling house, or other-
wise, for the purpose of liberating a person who, having
entered for the purpose of making an arrest, is detained
therein, or when necessary for his own liberation.”

ORS 1%%,.310. "A peace officer may arrest a person
without a warrant:

"{1) For a crime committed or attempted in
his presence;

"(2) When the person arrested has committed a -
felony, although not In his presence;

"(2Z) When a felony has in fact been committed
or a major traffic cffense, as defined in sub-
section (5) of ORS 484.010, has been committed, and
he has reaschable cause for believing the person
arrested to have committed it; or

"{(#) VWhen he is notified by telegraph, telephone,
radic or other mode of communication by another peace
officer of any state that such peace cfficer holds
in his hands a duly issued warrant for the arrast
of such person charged with a crime commiftted within
his jurisdietiom." '

ORS 1%%,320. "To make an arrest, as provided in
ORS 135.310, the officer may break open any door or
window, as provided in ORS 133.290 and 133.300, if,
after notice of his office and purpese, he is refused
admittance.™

ORS 13%.%50. "A private person may arrest another
for causes specified in ORS 133.%10 in like manner and
with 1like effect as a peace officer without a warrent."

ORS 141.110. "In the execution or service of &
gearch warrant, the offlcer has the same power and
authority, in all respects, Lo breal open any door or
window, %o use, all necessary end proper means to over-
come sny forcible resistance made to him or to call any
other person 6 his aid that he has in the execution or
service of a warrant of arrest.”

ORS 162.530. "{1)} Any person who wilfully refuses
to assist an officer in the lawful discharge of any duty
pertaining to his office when requested to do so by the
officer, shall be punished upon conviction by imprison-
ment in the county Jjail for not less than 10 days nor
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QRS 13%3%,300. "The officer may bresk cpen any outer
or inner door or window of a dwelling house, or cother-
wise, for the purpose of liberating a person who, having
entered for ‘the purpose of making an arrest, is debained
therein, or when necessary for his own liberation.”

ORS 1%3.3%10. "A peace officer may arrest a perscn
without a warrant:

(1) For a crime committed or attempted in
his presence;

"(2) When the person avrested has committed a-
felony, although neot in his presence;

"{3) When a felony has in fact been committed
or a major traffiec offense, as defined in sub-
section (5) of ORS 484,010, has been committed, and
he has reasonsble cause for believing the person
arrested to have committed it; or

"(4) When he is notified by telegraph, telephone,
radic or other mode of communication by another peace
officer of any stabe that such peace officer holds
in his hands a duly issued warrant for the arrest
of such verson charged with a crime committed within
his jurisdiction.” '

ORS 133.3%20, "To make an arrest, as provided in
ORS 133,310, the officer may bresk open any door or
window, as provided in ORS 133.290 and 13%.300, 1if,
after notice of his office and purpose, he is refused
admi thancel.”

ORS 1%3%.350. "A private person may arrest ancther
for causes specified in ORS 133.310 in like manner and
with like effect as a peace officer without a warrent.”

ORS 141,110. "In the execution or service of &
search warrent, the officer has the same power and
authority, in all respects, to break open any doer or
window, to use all necessary and proper means Lo over-
come any forcible resistance made to him or %o call any
other person to his aid that he has in the execution or
service of a warrant of arrest.”

ORS 162.5%0. "(1) Any person who wilfully refuses
to assist an officer in the lawful discharge of any duty
pertaining to his office when requested te do so by the
officer, shall be punished upon conviction by impriscn-
ment in the county jail for mnot less than 10 days nor
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more than 30 days, or by fine of not less than #10 or
more than $500, or both.

"2) Any person who is reaquired by any peace officer
or magistrate to assist him in the execution of his
office, in the preservation of the peace, the arrest-
of any person for a breach of the peace or the service
of any process, and who neglects or refuses to render
such 3551$tance, shall be punished upon conviction by
imprisomment in the county jail for neot less than one
month nor more than six months, or by fine of not less
than $2% nor more than $500."

ORS 163.100. "The killing of a human bclnv is

Justifisble when committed:

1) By public officers or thosé acting in their
aid and assistance and by their command:

a) When necessarily committed in over-coming
resistance to the execution of legal process or to the
discharge of a legal duty.

w(h) Vhen necessarily committed in retaking persons
charged with or convicited of crime who have escaped or
boen rescued,

e} VWhen nacessarily committed in arresting a
person fleeing from justice who has committed a felony.

1(2) By any person:

- "(c) In the attempt, by lawiul ways and means,
to arrest a person who has commitbed a felony or in the
lawful abtempt to suppress a riot or preserve ths peace,”

ORS 426,215, "(1) Any peace officer may take into
custouy any person who he hag reasonable cause to believe
is dangerous %o himself or %o any other person and who
he has réagonesble cause to believe is in need of immediate
care or treatment for mental -illness. If a peace officer
takes a person into custody under this section, he shall
remove him forthwith to....

"(5) Mo peace officer, hospital, physmclan or
judgre shall be held criminally or eivilly liable for
actions pursnant to this sectien provided he acts in
good faith, on probable cause and without malice,”
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‘Section 3. Justification; choice of evils. (1) Unless

inconsistent with other provisions of this Article defining
justifiable use of physical force, or with some other provision
of law, ccnﬂucf which would otherwise constitobe an offense is
justifiable and not criminal when:

(a) That conduct is necessary as an emergency measure %0
avoid an imminent public or private injury which reascnably appears
shout Lo occur by reason of a situation caused or developed through
no fault of the actor; and

(b) The threatened injury is of such gravity that, according
‘te ordinary standards of intelligence and moraliby, the desirability
and urgency of avoiding the injury clearly outwelgh ©The desirebility
of avdiding the injury sought to be prevented by the statute defining
the offensze in issue.

(2) The necessity and justifiability of conduct under sub-
gection (1) of this section shall not rest upon considerations per-
taining eonly to the morality and advisability of the statute, either
in its general application or with respect to its application %o a
particular class of cases arising thereunder.

(3) Whenever evidence relating %o the defense of justification
under thiz section is offered by the defendsnt, the court shall rule
as = mathter of law whether the claimed facts and circumstances

would, if established, constitute a justification.
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QOMMENTARY = JUSTIFICATION; CHOICE OF EVILS

A, Bummsry

Subsection (1) of this section is designed to allow
the balencing of the injury which the actor sought to pre—
vent against the injury which he caused. (See MPC Tent. Draft
No. &, pp. 5-10 (1958)). Examples of its spplication would
include blasting buildings to prevent a mzjor fire from
spreading, bresking into an unoccupied rural house in ordex
to mske an emergency telephone call to save a person's life
or foreibly restraining a person infected with a highly
contagious and dangerocus disease.

Subsection (2), however, is intended to ensure that
the balancing cannot go to the desiradbility of the statute
itself under which the prosecution is meintained. In other
words, the actor cannot "pick and choose" the laws he will
obey on the basis of whether he or anyone else deems them
advisable. &4s the Michigan Commentary illustrates, "= person
cannot clzim that euthanasia ought noet be viewed as a crime,
or that there is an exemption in a criminal trespass statute
in favor of those who invade public offices to protest against
Unites States foreign policy.”

Subsection (3) is procedural in nature and directs the
trial judge to screen the evidence raised by the defense
before the jury hears it, and is written into the gection
to control possible. misuse of the "choice of evils" concept.

B. Derivation

The section iz derived from Model Penal Code section 3.02,
New York Revised Penal Law Section 35.05 (2) and Michigan
Revised COriminal Code ®sction 505,

¢. Relationship to Edsting Law

There 15 no counterpart of this section in present
Oregon low.
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Section 4. Justification; use of physical force generatly.

The use of physical force upon ancther perscen that weuld other-
wise constitute an offense i1s Jjustifiable and not criminal under
any 6f the following circumstances:

(1) A parent, bteacher, guardian or other person entrusted
with the care snd supervision of a minor or an incompetent person
nay use reasonable physical foree upon such minor or incompetent
person when and %o the extent he reascnably believes it pecessary
to mainbain discipline or to promote the welfare of the minor or
incompetent person.

(2) An anthorized official of a jail, prisomr or correctional
institution may, in ordéf to maintain order and discipline, use
such physicsl force as is authorized by law.

(3} A person responsible for the maintenance of order in
a common carrier of passengers, or a person acting under his direc—
tion, may use physical force when and Lo the extent that he reason—
ably believes it necessary teo maintain erder, but he may use deadly
physical forece only when he reasonably believes it necessary to
prevent death or sericus physical injury.

{#) A persgon acting under a reasonsble belief that another
persocn is about to commit suicide or to inflict serious physical
injury upon himself may use physical force upcen thaft person to
the extent that he reasonably believes it necessary to thwart the

result.
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(5) A duly licensed physician, or a person scting under
his direction, may use physical force for the purpose of adminis-—
tering & recognized form of treatment that the physician reascnably
believes to be adapted to promoting the physical or mental health
of the patient if:
o (a) Tﬁe“%reﬁﬁﬁent is administered witﬁ-the-ccnsent of the
patient or, if the patient is a minpr or an incompetent person,
with the consent of his parent, guardisn or other person entrusted
with his care and supervision; or

(b) The treatment is sdministered in an emergency when the
physician reasonably believes thal no one competent to consent can
be consulted and that a reasonable perscn, wishing %o safeguard the
welfare of the patient; would consent.

(6) A person may use physical force upon another person in
defending himself or a third person, in defending property, 1in
meking an arrest or in preventing an escape, as hereafter pre-

scribed in this Article.

COMVENTARY - JUSTIFICATION; USE OF FHYSICAL FORCE GENERALLY

4. Summary

The purpose of section 4 1s to set forth the different
cireumstances in which physical force may be used by a person
without committing & criminal offense.

Subsection (1) justifies the use of reasonable, but not
deadly, force by parents, teachers, guardians and others
entrusted with the care of minors and incompetents for bthe
purpose of maintaining discipline or promoting the welfare
of the minor or incompetent person.

Subsection (2) is designed to integrate the criminal code
provisions with other applicable statutes governing digeipline

of prisoners. {BSee ORS 137.380, 421.10%, 421,012, Const. Art. I,

section 1%).
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Subsection (3) permits railroad conductors, bus drivers
and others responsible for maintensnce of order on coummeon
carriers to use reasonable physical force to maintain order.

Subsection (4) allows reasonable uthysical force %o be
used to prevent an gpparent suicide attempt.

Subsection (5) is designed to protect from criminal
prosecution the physician who renders emergency treatment %o
a stricken person.

Subsection (6) integrates the section with the sections
which follow in order Lo present a complete list of the general
types of situations in whicn the use of physical force 1s
justifiable.

B. Perivation

The section is based on New York Revisged Penal Law
section 35.10 and lMichigan Revised Criminal Code ssction 610.

G. Relationship to Existing Lpw

Subsection 512. As noted in the IMPC:

", ..exlsting law universally allows a privilege
for the exercise of domestic authority, sometimes
articulated in the pensl statutes, though often with-
out seeking to define its scope.” {Tent. Braft Fe. &,
p. 72 (1958)). '

Oregon treats the subject in the statute relating to
excusable homicilde.

ORE 163.110. " The killing of a human being is
excusable when committed:

1) By accident or misfortune in lawfully correcting
a child or servant, or in doing any other lawful aet,
by lawful means, with usual and ordinary caution and
without any unlawful intent, ™

No existing statube deals specifically with the matter
of the use of physical force against a minor or incompetent
person by a teacher or other person eptrusted with thelr care;
however, the ssme considerations that call for a special
justification for the use of forece by perents would seem to
apply. (See ORS 329.250, 200 re diseipline of pupils).
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Subsection (2) has no existing statutory counterpart.
Subsection (3) is a new statutory proposal. Railroad

conductors amd engineers are vested with the power of sheriff
under OR3 764,160,

Subsection (4} also is new, buf supports the general
policy of the lew o discourage and prevent suicides. (See
ORS 163%.050).

Subsection §§} integrates the Criminal Code with the
eivil liapiilty limitations on "good Bemaritan" acts of
physicisns embodied in ORS 30.800.

Subsection (6), as noted previously, is intended o
tie together the basic section with the subsequent sections
in the Article.
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Section 5. Justification; use of physical force

{

{ Existing
in defense of a person. Except as provided in sections { Law

{
¢ and 7 of this Article, a perscn is justified in using { ORS

{ 145.11¢C
physical force upon another person to defend himself or { 163.100

(

a third person from what he reascnably believes (o be
the use or imminent use of unlawful physical force, and he may use a
degree of force which he reasonably believes to be necessary for the

purpose,

COMMENTARY - JUSTIFICATION; USE OF PHYSICAL

FORCE IN DEFENSE OF A PERSON

See Commentary under section 7 infra.
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Section 6. Justification; limitations on use of deadly
physical force in defense of a person. Notwithstanding the pro-

visions of section 5 of this Article, a person is not justified
in using deadly physical force upon another persecn unless he
reasonably believes thaf the other person is:

{1} Committing or attempting to commit a felony involving
force or violence; or

(2) Using or asbout te use physical force sgainst an occupsnt
of a dwelling while committing or attempting %o commit a burglary
in the dwelling; or |

(3) Using or abeout to use uniawful deadly physical force;
however, a person shall not use deadly physical force in defense
of himself if he lnows that he can with complete safety avold the
necessity of using such force by retreating. 4 perscn is under no
duty fn retreat if he is:

(a) In his dwelling and is not the originsl aggressor; oT

(b) 4 peace officer or a person assisting a pesce officer at

his direction, acting under section 13 of this Article.

COMMENTARY — JUSTIFICATION; LIFITATIONS ON USE OF DEADLY PHYSICAT
FORCE TW DEFENSE CF A FEERSON

See Commentary under section ¥ infra.
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Section 7. Justification; limitations on use of physical

force in defense of a person, Notwithstanding the provisions

of section 5 of this Article, a person is notl justified in using
physical force upon anﬂtper person if:

(1) With intent to cause physical injury or death %o another
person, he provokes the use of unlawful physical force by that
person; or

(2} He is the initial aggressor, except that his.use of physical
force upon another person under such circumstances is justifiable
if he withdraws from the encounter and effectively communicates to
the other person his intent to do so, but the latter nevertheless
continues or threatens to continue the use of unlawful physical
force; or _

(3) The physical force involved is the product of a combat

by agreement not specifically authorized by law.
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C

OMMENTARY — JUSTIFICATICON: USE OF PHYSICAL FORCE IN DEFENSE OF

o R BERSON e e

JUSTIFIGATIDH§ LIMITATICNG ON USE OF DEADLY FHYSICAL

JUSTIFLCATION; LIMITATICNS CON USE OF PHYSICAL FORCE

[y DEFENOE OF A PERSGN
A. Summary

Taken as a whole, sections 5, 6 and 7 attempt to formulate
statubory guidelines to be followed in determining when and
to what degree a person is justified in using physical force
against another in seli-defense.

Section 5 permits one fto defend himself or a third person
from what he reasonsbly believes to be the use or imminent use
of physical forece and, subject to the limitations set ocut in
sections & and 7, to vse a degree of force which he reasonably
believes to be necessary. No special relatipnship between the
actor and the third person is required before he can act to
protect another.

Secticn & restricts the use of deadly physical force, a
tarm defined in the General Definitions section of Article T,
to situations in which the actor reascnably believes that the
person is about to cowit foreible felonies, or is about to
use physical foree against an cccupant of a dwelling during a
burglary, or is about to use deadly physical force. However,
with respect to the latter situwation the actor is not
privileged to use such foree 1f he knows he can with complete
gafety avoid the problem by retreating. Paragraph (a) of
subsection {3) provides that he is under no duty to retreat,
even though he knows it is possible, if he is in his own
dwelling and is not the originator of the affray. Paragraph
{b} makes it unnecessary to retreat if the actor is a peace

officer or a perscon assisting the gfficer at his direction.

Section 7 further qualifies the availability of physical
force (as contrasted.to deadly physical force) by a person
acting in self-protection. subsection (1) prohibits = person
from provoking another into using force and later claiming
that he employed physical force in self-defense. Bubsecltion
(2) prevents the original aggressor from claiming self-
defense, unless he withdraws and effectively communicates
his withdrawal to the other person. If the original vietim
still continues the engagement he then becomes the aggressor
and the original zcseilant becomesz the wvictim,
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Under subsection (3) neither party to mutually agreeable
combat, which is not sanctioned by law, can claim self-defense.

B. Derivation

Sections 5, 6 and 7 are adapbed from Michigan Revised
Criminal Code section 615 and WNew York Revised Penal Law
section 35,15,

. Relationship to Fxgsting Law

Two existing stabuves, ORS 145.110 and 163,100, deal
-with the matter of using Jjustifiable physical force in self-
defense. '

ORS 145.110. "Resistance to the commission of a
crime may be lawfully made by a person about to be
injured or by any other person in his aid or defense:

(1) To prevent a crime against his person.

{2y To prevent an illegal attempt by force to
take or injure property in his possession,” :

ORS 16%.100, '"The killing of 2 humsn being is
justifiable when committed:

(1} By public officers or those acting in their
aid and assistance and by their command:

W a) When necessarily committed in eover-coming
resistance to the execution of legal process or to the
discharge of a-legal duty.

Wb} When necessarily committed in retaking persons
charged with or convicted of crime who have escaped or
been rescued.

W o) When necessarily committed in arresting a person
fleeing from justice who has committed a felony.

W2} By any person:

wWa) To prevent the commission of a feleny upon
him or upon his or her husband, wife, parent, child,
naster, mistress or servant.

W{b) To prevent the commission of a felony upon
his property, or upon property in his possession, or
upon or in any dwelling house where he is.
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"(¢)} In the attempt, by lawful weys and means, to
arrest a person who has committed a felomy or in the
lawful attempt to suppress a riot or preserve the peace.”

QRS 145.110, the general "self-defense" statute, provides
two hases Tor lawful resisftance by a person "about to be
injured" or by any third person in his defense: (1) To pre-
vent a crime against his person, and (2) To prevent an illegal
attempt by force to take or damage property. The statute 1s
silent on the question of the degree of force that may he used
under either of the clrcumstances. '

The pertinent parts of ORS 163.100 for the purpeses of
these sections are paregraphs (a) and (b) of subsection (2)
which justify the killing of another by a person to prevent
the commisszion of a felony upon him or upon the spouse, parent,
c¢hild, master, mistress or servant or to prevent a felony upon
his property.

Two Telated statutes which should be noted are the following:

ORS 163%.110. "The killing of a human being is excussble
when committed:

- "{1) By accident or misfortune in lawfully correct-
ing a child or servant, or in doing any other lawful act,
by lawful means, with usual and ordinary caution and with-
ont any unlawful intent.

"(2) By accident or misfortune in the heat of passion,
upon a sudden and sufficient provecabtion, or upon a sudden
combat, without premeditation or undue advantage belng
taken, and without any dangerous weapon or thing belng
nsed, and not done in a eruel or unusual manner.’

ORS 163,140, "Whenever, on a trial of a person in-
dicted for murder or manslaughter, it appears that the
alleged killing was committed under circumstances or in
cases where it is justifiable or excusable, the jury
must give a general verdict of not guildy.”

In addition to the foregoing, the statute that defines
the crime of pointing a firearm at anocther contains a self-
defense exception:

QRS 163%.320. "Any person over the age of 12 years
who, with or without malice, purpesely points or alms
any loaded or empty pistol, gun, revolver or other fire-
arm, at or toward any other person within range of the
firearm, except in self-defense, shall be fined upon
convietion in any sum not less than #10 nor more than
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#4500, or be imprisoned in the county jail not less than
10 days nor more than six months, or both. Justices of
the peace and district courts have jurisdiction concurrent
with the cirecuit court of the trial of violations of this
section. When sny person is charged before a justice of
the peace with violation of this csection, the court shall,
npon motion of the district attorney, at any time before
trinl, act as a committing magistrate, and if probable
cause be established, hold such person to the grand jury.”

Draft sections 5, & and 7 attempt to deseribe more pre-
cisely than do the existing statutes those situations in which
foree and the degree thereof may be employed in defense of a

erson. The provisions of the sections, except for subsectlon

%) of section 6, relating to the duty to retreat in the face
of deadly force, are basically a codification of Oregon case
law doctrines.

The Oregon Reports abound in self-defense opinions,
parbicularly homicide cases. Frobably the leadid cases in
this area are State v. Gray, 43 Or 446, 74 P 927 (1904), and
State v. Rader, OB Or 4%2, 186 P 79 {1919).

In Gray, the defendants , Woodson and Wade Gray, were
indicted For first degree murder, and Woodson was convicthed
of manslaughter for the fatal shooting of one Hallgrath during
a fight upon a public road. The evidence showed that the
deceased was the infitial aggressor, but was unarmed, snd that
the defendant drew a pistol and warned the deceased %o desist.
The latter continued snd in the ensuing scuffle he was sho¥.

The G trial court instructed the Jjury on gelf-defense
in the following language:

"But such right of self-defense as will justify
the taking of life of the assailant can only be exercised
to defend his life or defend his person from great bodily
harm. But danger of a batTery alone will not be sufficient
o justify the btaking of the life of his assailant.”
At 454,

The refusal of the court to give the following reguested
instruction was one of the errors urged successinlly on sppeal:

"It is not necessary that the assault made by the
deceased at the time upcn the defendant Woedson Gray, if
vou find that an assault was mede, zhould have been made
with a deadly weapon. An assault with the fist alone,
if there was an apparent purpose and the ability to in-
rlict deasth or serious bodily injury by the deceased upon

the defendant Woodson Gray, is sufficient to justify the
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killing in self-defense, if the aefendeant, Woodson
Gray, at the time he shot and killed the deceased,

had meason to believe and 4did believe, that he was

in immirpent dasger of death or great bodily harm at
the hands of the deceased." AL 454,

In reversing the Gray judgment, the Uregon Supreme Court
held that the requested instruction should have been given,
noting that the evidence tended to show thal the deceased was
a blacksmith in the prime of life and a large, powerful man,
while the defendant, although a large man =2lsc, was much
older and in 111 health, The reasons given for the holding
were:

"A mere assault, or the danger of a babtery alone,
without amy real or apparent danger of 1life or limb, or
the infliction of great bodily harm, will not, 1t is
true, justify the taking of human 1ife. In such a case
the assaileé may withstand the attack and meet force
with force, but not %ill his assailant. The law does
not regquire that he, being in a place where he has a
lawful right to he, and not being himself the aggressor,
shsll retreat to the wall, but it is his duty fto re—
treat or otherwise avoid further conflict 1f he can
Teasonably 4o B0 Without danger to his 1ife or subjecting
himselii To great pbodily narm, rather than take the life
of his aggressor; that 1s to say, retreat or avoidance
of further conflict to prevent the taking of human life
15 onlv required where hthe assault 1g net accompanlied
Wwith imminent danger te llife or great bedily 1njury,

Teal or apparent., wWhere, nowever, the assault 1s attended
with such demonstration, and the present ability to
execute it, whether the assailant 15 armed with a deadly
weapon or not, as to indicate to the assailed, acting
reasonably upon sppearances, that he 1s in imminent danger
of being beaten and maltreated, and probably disfigured

or maimed, or his life imperiled, he has a right te with-
stand the assault, even to the taking of the 1ife of the
aggressor.” AL 454-455, (Emphasis supplied.)

The Rader case is quite gsimilar on its facts to Gr
in that the defendant was indicted for second degree murder
and convicted of manslaughter; was srmed with a gun and fatally
shot an unarmed, but larger, more powerful asdversary.-. In
reversing the judgment of conviction the Uregon Supreme Courd
discussed several different aspects of self-d onse:

"Although many expressions have been nsed to the
effect that a man rightfuily mey defend himself against
a felonious atback, yet .+ is not —wzsonable or just Lo
say that the attack musi in all cases be a felonious
one before the defendant is allowed Te repel it with
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sufficient force te prevent not only danger to his
life but also great bodily harm, irrespective of whether
the latter is effected by felonlous meaus or not.

"eaelt is not the intent of the assailant which harms
the one he attacks, neither is the latter bound by it ner
required to ascertain it....It is5 the imominent danger,
real or apparent, of great bodily harm to himself which
justifies a defendant in protecting himself. At 456,

"It is essential that the defense must not be
excessive nor disproportionate to the force involved in
the attack upon the defendant, all to be judged by the
jury from the standpoint of a reasonable man in the
situation of the defendant at the time, under all the
circumstances surrounding him." At 458,

The Rader Court also approved the doctrine of retrest
laid down 1n BState v, Gray.

Subsection {3} of section & qualifies the Gray-Rader
retreat doctrine to the extent of regquiring retreat by a
person in the face of unlawful deadly physical force, if the
sotor knows that he can with complete safety avold the
necessity of using deadly physical force ageinst ancther,
However, the result in a given situation would probably be
no different under the provosed "complete safety” test
before retreat becomes necessary than under the case low
formulaticen which regquires retreat “only where the assault
is not asccompanied with ilmminent danger to life or greatl
bodily injury" inasmuch as it seems impossible that the former
could exist without the latter,

The proposed sectiohs are consistent with the holdings
in the following additional self-defense cases:

Where a woman slapped defendsnt for calling her
a dirty dog, he was justified in striking back only 1if
necessary for self-protection. Silfast v. Matheny,
171 Or 1, 136 P24 260 (1943).

If a policeman not known te be such to the defendant
was recklessly firing his pistol and endangering by-
standers force could he used to diserm him. State v.
Steidel, 98 Or 681, 194 P 854 (1921).

L defendant may not justiiy himself in doing
more for the defense of another than the latter could
do for himself. State v. Yee Guck, 39 Or 221, 195
F 363 {(1921); Linkhart v, Savely, 190 Or 484, 227 P24
187 (1951); State v. tounz, o2 Or 227, D6 P 1067 (190&).
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If a man, being upon his own premises, or a place
where he has a right to be, is zsssailed without provoca-
tion by a person with a deadly weapon, and apparently
seeking his life, isg not obliged to retreat, or consider
whether he could safely do so, but nay stand his ground
and meet the attack in such a way and with such force
as, under the circumstances, he at the moment honestly
believes, and has reasonable ground to believe is
necessary to save his own life orx protect himself from
great bodily harm. BState v. Gibson, 4% Or 184, 73 P
%23% (190%). (The duty to retreat would be nodiried to
the extent hereinbefore nobed.)

A homicide cannot be justified on the ground of
gself-defense unless it is made to appear that the
accused had been put in imminent danger by another,
and that the killing was done to prevent the zpparent
commlssion of 8 felony by the other on the =zccused.

State v. Smith, 43 Or 109, 71 P 973 (1903).

When 2 man is armed, and seeks znother for an
affray, the law will not permit him to provoke and
urge on the difficulty to & point where there is an
appearance of an attempt to use weapons, and then
Justify the aggressor in taking life simply on the
grourd of apparent danger. In such case he 1s the
aggressor, and the cause of the danger which menaces
him, and he must abide by the condition of things
which his own lawless conduct has produced, State v.
Hawking, 18 Or 476, 2% P 475 (1890)}; State v. Mclann,

Tz Or 155, 72 P 1%7 (1903); Stote v Joseph a30 Or

585, A71 P2d 689 (1962).

The term "self-defense" is used in OHS 163, 320
in a broad sense, and includes the right to Wkiil
in defense of one's child or %o prevent the commission
?fga gelcny. State v, Nodine, 198 Or £78, 259 P24 1056
1953

The terms "Jjustifiable"” and “excuszble”™ homicide
are often used syno cusly. State v, Trent, 122 Or
444, 252 P 975 (192n§m

See also, Goodall v. State, 1 Or 333 (1861);
State wv. Remlngton 50 Or 94, 91 P 473 {1907); State v.

T2 Or 591

Barnes, 150 Or 275, i ¥pa 1071 (1935); State v. Doherhy,
98 P 152 (1908); State v. Morey, 2% O 2B1.
35 P 655 (1894); State v. Finch, o4 Or 4B2. 103 F 305
(1909) State v.'Young, €2 Or ?'?'?1 96 P 1067 (1908

tate v. Walsworth, S4 Or 371, 103 P 516 (1909).
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Sectlon 8. Justification: use of physical force in defense

of premises. (1) A person in lawful possession or control of premises

or a person who is licensed or privileged to be thereon, is
Justified in using physical force upon another person when and to
the extent thet he reasonably believes it necessary to prevent or
terminate what he reasonzbly believes to be the commisgion oT
atteﬁpted commigsion of & eriminal trespass by the other person
in or upon the premises.

(2} A person may use deadly physical force under the cirTcum-
stances set forth in subsection (1) of this section only:

(a) 1In defense of a person as provided in section & of
this Article; or |

(b) When he reascnably believes it necessary to prevent what
he reasonably believes Ho be an attempt by the trespasser to commit
arson.

(%) As used in this section, "premiges" inciudes any building

as defined in Article and any real property.

COMPENTARY ~ JUSTTFICATION:; USE OF PHYSTCAL FORCE IN DEFENSE OF
PREMISES

A. Summary

Section 8 allows the use of non-deadly force whenever
there 15 a criminal intrusion into premises, or the reasonable
appearances of such an intrusion. Premises, as defined in
subsection {3) incorporates the definition of the term that
appears in the Article on Burglary and Criminal Trespass
and includes resl property and any vehicle, boat, aireraft or
other structure adapted for ocvernight accommodation of per-
sons or for carrying on business therein.
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Dleadly vhysical force, as defined in the general defini-
tions, can only be used in circumstances which fz211 under
the provisions of sectlon © of the Article, or in which it is
reasonably believed necessary to prevent what is reasonsbly
believed to be an attempt to commit arson in any degree. The
listing of arson takes care of the only other serious felony
not included in the listing in subsectlon (1) of section 6.

B. Terivation

The section i1s based on Michigan Revised Criminal Code
section 620.

~C. Relaticnship to Existing Law

As observed earlier 1n commentary %o this Article, one
of the grounds for justifiable homicide is "To nrevent the
ccmmissiﬂn.ggqg felony upon his property, or upon property
in B1ls possSessLon, O upon or in any dwelling house where he
is," {(ORS 163.100 (b)}. (Ewmphasis supplied.) To the extent
that the statute authorizes the use of deadly force against
a burglar in the absence of denger to an ocecupant therein
(if in faet it does) the law would be tightened s¢ as to pro-
hibit the use of deadly force in defense of a dwelling except
where a person reasonably believes the intruder is using or )
about o use physical force against an occupant while committing
a burglary in the dwelling or to prevent what z person reascon—

ably believes to be an abtempt by the trespasser to commit
ATrE0I.

In connection with the use of deadly force against a
burglar, the New York commentators make a sound cbservation:

"It would seem that anyone seeking +to check a
burglar from committing his crime, and having reasonable
cause to believe deadly force necessary for that purpose,
would also hove reasonable cause to fear some physical
force by the burglar." {(Commentary, New York Revised
Penal Law 3 35.20 (1968 Amendment)}.

The proposed section, in allowing a greater degrec of
physical force %o be used by a person in defense of a dwelling
or in defense of an occupant in a dwelling then would be
Justifiable in defense of a person generally or in defensce of
property generally, 1s consistent with the traditional concept
of a man's hgbitation as his "castle" that has long been favored
by the leaw. However, the sscfion recogniszes the social inberest
in human 1ife and does not authorize the use of deasdly force
to prevent a mere trespass.
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The draft section attempts to strike a balance between
these conflleting social interests by nlacing defense of
habitation on & higher plane fThan mere defense of other
property, and defense of = person in a dwelling on a higher_
vlane than would otherwise e Justified. This spproach is in
accord with the views of one noted authority, who observes:

" Defense of the dwelling may be for the purpose of saving the
house itsclf from domage or destruction, or it may be to preserve its
character as a place of refuge and repose by preventing the unlawful
Intrusion of outsiders. The dweller is privileged to use reasonable
nondeadly fovee to prevent any unlawful harm or injury to hiz place
of abode and if a malicions attack is made for the purpose of destroy-
ing it by fire, explosion or in some other manner, he is privileged to
wse deadly foree if this reasonably seems necessary to defend his
'eastle! against such {hreatened harm. :

"If the defense is for the purpose of preventing an unlawful in-
trusion it becomes necessary to inguire into the natnre or apparent
nature of the threatened invasion, There is a strong social interest
in preventing any unlawful entry of the dwelling and the dweller iz
privileged fo use reasonable nondeadly foree in the effort to prevent
such an enfry regardless of its nalure or purnose, but the social intey-
est In human life is teo great {0 permit the use of deadly foree for
the prevention of a mere civil trespass even In the dwelling itself, as
mentioned above,  On the other hand deadly foree is privilemed if
it I3 necessary or reasonably scems to be necessary to prevent an
uniawiyl entry attempted for the purpose ef cemmilting burglary, or
of killing or inflicting great bodily injury upen the dweller or some
member of his honsehold. '

*The point of difficulty has been in regard te an mnlawriul entry
wttempted for the purpose of a persomal atlack «of a nonfelonfons na-
ture upon the dweller or some member of his houschold. The rule
mentioned above in the discussion of self-defense, which prohibits the
use of deadly force in defending against an ehviously nondeadly at-
tack, hias induced some couris to make a similar lmitation to the priy-
flege of defending the habitation against an unlawrul entry. Such
eourts hold that the privilege to vse deadly foree to prevent an unlaw-
ful entry of the dwelling is limited to cazes of entry with intent to com-
mit a felony - and does net apply to an entry atiempted for the mere
purpese of making a personal assault which is neither intended nor

Tikely to kill or to inflict great bhodily injury.  On the other hand
there are strong reasons for recomnizing the dwelling az a place of
Tefuge In which the dweller may expect to be free from personal at-
tack even of a nondangerous chavacter, and the trend has been in the
direction of holding that an unlawful entry of the dwelling for the
purpose of an assaalt upon some person Hierein may be resisted hy r
deadly force if this reasonably scems necessaty for the purpose' al- '
though 1he cirdumscances may not be such 55 to justify a belief that
there was uctual peril of life or great bodily harm, ' ™

Perking on Criminal Law (74 &d, 1969) pp. 1023-102%.
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The limitations on the use of physical force sgainst a
trespasser are in accord with Oregon case law, [e.g., Schenfele

v, Newman, 187 Or 263, 210 P24 573 (1249); Eldred v, Borns,

182 Or 394, 188 P24 154 (1948); Penn V. Henderson, L17% OT 1,
146 P2d 760 (194431,
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Section 9. Justification; use of physical forece in defense of

property. A person is justified in using physical force, other than

deadly physical force, upon ancther person when and to the extent that
he reasonably beliaves it'tn be necessary to prevent or terminate what
he reasonably believes to be the commission or attempted commission by

the other person of theft or criminal mischief of property.

COMMENTARY — JUSTIFICATION; USE OF PHYSICAL FCORCE

IN DEFENSE OF PROPERTY

. Summarg

This section covers the use of physical force by a
person, who is not present or defending a dwelling and who
is not in fear of physiecal injury, to prevent theft or
criminal mischief of property.

B. Derivation

The language of the section is taken from Hew Yark
Revised Penal Law section 35.25 (1968 Amendment) and resembles
Michigan Revised Criminal Code section 625,

C. Relationship to Existing Law

2 literal reading of the "justifiakle homicide" statute
might lead one to believe that a person now may kill another
.to prevent the commission of a felony upon his property:

"rhe killing of a human being is also justifi-
able when committed: ....By any person....To prevent
the commission of a felony upon his property or upon
property in his possession...." ORS 163,100 (2) {a).

Bs defined in ORS 161.010 (11): "'Property' includes
both real and personal property.”

Perkins on Criminal Law (1957) states at page 917%:

"In the absence of statutory authority the use
of force intended or likely to cause death or great
hodily injury is never authorized for the defense
of property {as such).”
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Interestingly enough, Perkins, in a footnote to this
statement, cites ORS 165.100 as an example of statutory
suthority for the use of such force in defense of property
in Oregon.

However, a careful reading of the recent case of State v.
Weber, 246 Or 312, 423 P24 767, cert, denied, 389 US 863 (1967),
indicates that the Oregon Supreme Gourt would undoubfedly hold
t¢o the contrary. In that case the defendant was conviched
of the crime of assault while being armed with a dangerous
weapon committed during an atbtempt to retrieve from = police
apfficer an zutomobile belonging to defendent's son. The
defendant contended that he wes entitled to an instruction
on the law of self-defense and on the law of justification
as it applied to the recaption of personal property. BEBoth
claims were rejected by the Court, which, speaking to the
question of use of force in protectlon of property, said:

"The defendant in his dbrief concedes that the use
of a dangerous weapon is, as A matter of law, excessive
force when used solely in the defense of property. This

roposition is supported by the authorities." At 719,
The Court lists among the anthorities cited the
previonsly guobed passage from Perkins.)

The Weber copinion also approves this stztement from
1 Wharton, Criminal Lazw & Frocedure, p. 709:

_ "The use of a deadly weapon in protecticn of property
is penerally held, except in extreme cases, to be the

use of more than justifiable force, and to render the

owner of the property liable eriminsally for the assanli....”
At 319-320.

The Court then concludes by seying:

"Mhe 'extreme cases' ordinarily are those in
which either the home ig intruded upon or in which
there is an imminent threat to person as well as
property.” At 320,

The opinion conbtains no mention of ORS 163,100 (2) (a)

and the issue wazs not ralsed in the Weber case, nor were any
like Oregon cases found in which it Was brought up. 4 reason-
able inference certainly can be drawn from the opinion, how-

ever, notwithstanding the seemingly broad language of the
statute and Perkins' interpretation thereof, that the killing

of a person solely to prevent the comumission of a felomy upon
perscnal property would mot be justifiasble homiclde. Of., sState
v. Hodine, 198 Or 679, 259 P2& 10%6 (1953).
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In effect, then, the proposed section restates the
present law with respect %o the use of force solely in
defense of property.
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Section 10. dJustification; use of physiecal ferce in making

an_arrest or in preventing an escape. Except as provided in

section 11 of this Article, = peace officer is justified in using
physical force upon another person only when and to the extent that
he reascnably believes it necessary:

(1) To make an arrest or to prevent the escape from custody
of an arrested person unless he knows that the arrest 15 unauthorized;
or

(2} To defend himself or a third person from what he reascnably
believes to be the use or imminent use of physical force while
making or attempting to make an arrest or while preventing or

attempting to prevent an escape.

COMMENTARY - JUSTIFICATION:; USE OF PHYSICAL FORCE IN MAKING AN ARREST

OR IN PREVENTING AN ESCAPE

See commentary under sectlion 14 infra.
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Section 1l. Justification; use of deadly physical force in

making an arrest or in preventing an escape. (1) A peace officer is

justified in using deadly physical force upon another person for a
purpose specified in section 10 of this Article only when he reasonably
believes that it is necessary:

(a} To defend himself or a third person from what he reasonably
believes to be the use or imminent use of deadly physical force; or

(k) To make an arrest or to prevent the escape from custody of a
person whom he reasonably believes has comitted or attempted to
commit a feleny involving force or violence.

(2) Nothing in paragraph (b} of subsection (1) of this section
constitutes justification for reckless or criminally negligent conduct
by a peace officer amounting to an offense against or with respect to
innocent persons whom he is not seeking to arrest or retain in

custody.

COMMENTARY -~ JUSTIFICATION; USE OF DEADLY PHYSICAL

FORCE IN MAKING AM ARREST OR IN PREVENTING AN ESCAPE

See commentary under section 14 infra.
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Section 12. Justification: use of physical force in making

an arrest or preventing an escape: basis for reasonsble belief.

{1} For the purposes of sectlons 10 and 11 of this Article,
a reasonable belief that a person has committed an offense means
a reasonable beliefl in facts or circumstances which if true would
in law censtitubte an offense. If the believed facts or circun-
stances would not in law constitute an offense, an errcneous
though not unreasonable belief that the law is otherwise does not
render justifiable the use of force to mske an arrest or to prevent
an escape from custody.

{2} A peace officer who is making an arrest under a warrant is
Justified in usiné the physical force presecribed in sections 10 and 11
of this Article unless the warrant is invalid and is known by the

officer to be invalid.
COMMENTARY ~ JUSTIFICATION: USE OF PHYSICAL FORCE 1N MAKING AN ARREST
R PREVINTING AN ESCAPE: BASIS FOR REASONAELL BELIEFR

See commentary under section 14 infra,
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Sectior 13. Justification; use of physical force by privare person

assisting an arrest. (1) Except as provided ip subsection (2} of this sectien,

a persen who has been directed by a peace officer to assist him to npake an
arrest ar to prevent an escape from custody iIs justified in using physical
force when and to the extent that he reasonably believes that force to be
necessary to carry out the peace officer’s direction.

(2) A person who has been directed to assist a pezce officer under cir-
cumstaneces apecified in aphsection (1} of this seetion may uase deadly physieal
force to make an arrest or to prevent an escape only when!

{a) He réasonahly helievezs that foree to be necessary to defend himself
or a third person from what he reagsconably believes teo he the use or imminent
use of deadly phyéical foree; or

{b} He is directed or authorized by the pearce officer to use deadly
physical forece and does net know, if rhat happens to be the ecase, that the
peace officer himself is not_authorized to use deadly physical force under the

circumstances.

COMMENTARY — JUSTIFTCATION; USE OF PHYSTCAL FORCE BY PRIVATE PERSON

ASSISTING AN ARREST

See Commentary under Sectiom 14 Infra.
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Section 14. Justificatiom; use of physical force by private person acting

on his own account to0 pgke an arrest- (L) Except as provided in subsectiom

{(2) of thisz zection, a private person acting on his own account is justified
in using physical force upon apather person when and te the extent that he
reasonably believes it necessary to make an arrest or to prevent the escape
from custody of an arrested person whom he reasonably believes has commdrted
a felony and who in fact has commitred z felony,

{2) A private person acting under the circumstances prescribed in sub—
section (1} of this section 15 justified in using deadly physical force oaly
when he reasonably balieves it necessary to defend himself or a third persom
from what he reascnably believes to be the use or imminent use of deadly
phyéical force.

COMMENTARY - JUSTIFICATION; USE OF PHYSICAL FORCE TN MAKING AW ARREST OR IN

FREVENTING AN ESCAPE; USE OF DEADLY PHYSICAL FORCE IM MAKIYNG AN ARREST OR IN

PREVENTING AN ESCAPE: BASIS FOR REASONABLE EELIEF; USE OF PHYSICAL FORCE EBY

PRIVATE PERSONS ASSISTING AN ARREST; USE OF PHYSICAL FORCE BY PRIVATE PERSON

ACTING ON HIS OWW ACCOUNT TQ EFFECT AN ARREST

4. Summary

Section 10 sets forth the basic justificatien for uwsing non-deadly
force when a peace officer is arrestiog & person.

Bection 11 {I1) extends a privilege to use deadly physical force
when the officer is met by deadly physicgl foree, or when the arrest
is for a felomy involving force ar violence.

Section 11 (2} makes it clear that the basia for justificatien
in subsection (1) does not protect the officer from cyiminal respon-
sibility for reckless or crimfnally negligent conduct against an
immocent persen whom he iz not trying to take Into custedy.
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Section 12 sets out the standard for what constitutes a reason-—
able belief by the officer. It requires the officer to know the
legal rules which affect his right te Interfere with the cicizen,
and to know the lepal pravity of conduct he encounters. For examplsa,
hisz belief that violation of the basic rule is & felony and that
he can artest a persen foxr such an offense committed outside his
presence would not constitute an acceptable mistake by the officer.
On the other hand, if he is correct oo the law, but makes a reason-—
able misinterpretation of the facts, then the defense is available
to him. The officer can rely on the vwalldity of warrants which he
execotes unless he has specific prior knowledge of their imvalidity.

Section 13 (1) protects the citizen whe is ordered by a peace
officer to assist in making an arrest, provided that the extent of
the non—deadly force seems reasonably necessary for the purpose,
Subsection (2) limits the ritizen's ability to use deadly physical
force to casez in which there is the use or reascnably apparent use
of deadly physicél force by the arrestee against the citizen or a
third person, or when he is directed by the officer to wvae such
force and does not know that the oificer lacks the acvthoriey to
employ such foree under the circumstances.

Section 14 covers the citizen's right to use phyaieal foree
to enforce a private citizen's arrest without any demand for asaise—
ance by a peace officer. The eitftizen is allowed to use physical
force vhenever he iz in fact avthorized to make an arrest, but he
cannot uze deadly physical foree unless he or a third person is
threatened from what he reasonably believes to be the use or
imminent nse of deadly physical foree.

B. Derivation

Sactions 10 to 14 are derived from Michipgan Revised Criminal
Code 5. 630.

C. Relationship te Existing Law

See commentary under seckiom 2 supra for a listing of existing
statutes related ko arrests by peace officers and private persons.

The sections are in accord with the scant Oregon case law in
the area: :
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To justify the homicide of 2 felon for the purpose of
arresting him, the slayer must show that he avowed his object
and that the felon refused to submit, State v, Nodine, 198
Or 679, 259 P24 1056 (1953); State v, Bailey, 179 Or 163,

170 P2d 355 (1946).

When making an arrest, a pollce officer is presumed
to be acting in good fairh in decermining the smount of force
to be wsed., Rich v, Cocper, 234 Or 300, 380 F2d 613 (1963,

Firing a gun is not justifiable where the arrest can
be secured by less dangerous meams. Landen v, Miles, 3 Or
35 (18B68). :

Shooting at an escaping felon was necessary and proper
to effect the arrest, Askay v, Malonev, 92 Or 566, 179 F 859
(1919).
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Seetion 15. Justification; use of physical ferce in resiscing arrest

prohibited. A persovn may not use physical forece ko resist anp arreat by =
peace officer who is known or reasonably appears to be a peace officer,

whether the arrest is lawful or wnlawful.

COMMENTARY ~ JUSTIFICATION; USE OF PHYSICAL FORCE IN RESISTING ARREST PROHIBITED

A,  Summary

This section prohibits the use of physical foree to resist
an arrest by a peace cfficer and adopts a doetrine popularly
known as the "no sock" principle,

The ratdonale of the prineciple is that to authorize or en-—
courage & person Lo engage an arresting officer in combat becauze
of a difference of opinion concerning the validity of the arrest
produces an uwmhealthy situation;that orderly procedure dietstes
peaceful submissien to duly cenmstituted law enforcement authority
in the first instance; and that if it develops that the officer
was mistaken and the arrest unauthorized, ample means and oppor-—
tunirty for remedial aection in the courts are available to the
person arrested.

E. Derivarion

The section 1% the same as New York Revised Penzl Law Section
35.2% (1968 Amendment). .See alse, MPC Section 3.04 (2} (a} (di).

C. Relationship to Existing Law

Sectiom 15 1= a departure from what appears to be existing law
in Oregon regarding the right to use force to resist an “unlawful"
arrest.

In State v. Meyers, 57 Or 50, 110 P 407 (1919), the court held
that where an arrest is made by a known officer without authﬂrity

and ncth;ng iga to be reasonably apprehended beyond temporary
detention in jall, resistance cannot be carried to the extent of

kiliing the officer. The implication of the holding is thar lesser
force would be permissible in resisting such an arrvest.
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this

Perkins on Criminal Law, (24 ed, 1269} at page 997 contains
statement:

YAt common law any unlawful arrest was a trespass which
could be resisted by whatever nondeadly force reagomably
seemed necessary te retain or regain the liberty of the
arrestee, It zeems, however, that when an arrest is being
made by a known peace officer, any dilsagreement as to the
authority to make the arrest should be settled in court
rather than by wiolence on the street. Hence the modern
trend 1s in the directicon of some such statufory pro-
vision as this: 'If a person has knowledge, or by the
exercise of reasonabkle care, should have knowledge, that
he 1s being arrestred by a peace officer, it is the duty
of such person to refrain from using force or any weapon
to reslat such artest.' TIn any event if the wnlawful
arrest is attempted under circumstances which obvlously
threaten ne more than a very temporary deprivation of liberty,
the use of deadly foree in resistanee is not privileged;
but if the unlawful manner of the arrest reasonably leads
the arrestee to beliewve he is the victim of a2 murderous
assault, or of kidoapers, homicide conmitrted by him will
net be eriminal if he uses no more force than reasonably
appears to be necegsary under the circumstances.”
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Section 16. Justifiecation; use of physical force by guard in detention

facilicy to prevent an esgape. A guard or other peace officer employed in a

detention facility, as that term is defined in secticon 2

iz justified is using physical forece,including deadly physical foree, when and

to the extent that he reasonably believea it necessary to prevent the escape of

a prisoner from a detention facility.

COMMENTARY - JUSTIFICATION; USE OF PHYSICAL FORCE EY GUARD IN DETENTION FACILITY

T{) PREVENT AN ESCAFPE

A.  Summary

This sectlon provides special coverage to permit puards or other
reace cfficere to use reasonable physical force to prevent the escane
of a priscner from a detention facility.

"Detention facility" is definmaed in the Article on Escape and
Relared Offenses (P.D. No. 1, July 1969) as:

"any place used for the confinement of a person
charged with or convicted of a crime or otherwise comn-—
fined pursuant to a court order. 'Detencion faeility'
does not include & juvenile training school or a state
hospital as defined in subsections (5) and (6) of this
section."

E. Derivation

The section iz derived from proposed Commecticut Fenal Code
Section 24 (196%).

C. Relationship to Existing Law

Existing statutes dealing with this questien provide:

ORS 163.100. "The killing of a human being is
justifiable when committed by publle officers or those
| acting In their aid and assistance and by thelr command
.. .when necessarily committed in retaking persons charged
with or convicted of crime who have escaped or heen
rescued."
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ORS 133.370. Y“If 3 peraon arrested escapes or is
rescued, the persen from whose custody he escaped or
was rescued may immediately pursue and retake him at
any time and in any place in this state."

ORS 133.380. '"To retake the person escaping or
rescued, the person pursuing may use all the means and
do 2ny act necessary and proper in making an ariginal
arrest.n
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Section 17. Duress. (1) The commission of acts which wouid
ptherwise constitute an offense, other than murder, is not criminal
if the actor engaged in the proscribed conduct because he was coerced
to do so by the use or threatened use of unlawful physical ferce
upon him or a third person, which force or threatened force was of
such nature ar degree to overcome earnest resistance,

(2) The defense of duress as defined in subsection (1) of this
section is not available to a person who intenticnally or recklessly
places himself in a situation in which it is probable that he wiil be
subjected to duress.

{3) It is not a defense that a woman acted on the command of her
husband, unless she acted under such coercion as would estabiish a

defense under subsection {1} of this section.

COMMENTARY — DURESS

A, Symmary

This section provides for the defense of duress. Subsection (1)
permits the defense if the actions of the defendant constitute an
offense, other than murder, and his conduct was coerced by the use
or chreatened imminent use of wmlawful physical foree upon him or a
third person. The standard by which the defendant would be judped
would be force or threats of force which was of auch mature or degree
as to overcome sarnest resistance.

Subsection (2) accepts the view rhat there should be no excul-
pation if the actor recklessly or intentionally places himszslf In 2

situation in which it ia probable that he will be subjected to duress.

This subsection is intended to guard against the claim of justifica-
tion being raised by a criminal acting in concert. (See State v.
Ellis infra.)

Subsection (3) abolishes the common law presumption that a
woman, acting Iin the presence of her husband, is coerced.
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k. De;ivatiun

The section is hased on MEC Section 2.09 but the langnapge in
sybsections (1) and (2) is adapted from Michigan Revised Criminal
Code Section A35. The section differs £rom both of these codes,
however, in that the defense in unavailable in respect to the crime
of murder,

C. Eelationship to Existing Law

About half of the states now have legislaticn regarding the
defense of duress in a crimingl case. Oregon is not one of them.
Adccording to the A.L.T., most of the atate statutes do not receognize
the defense in respect to the mast serious crimes and three states
do not allow duress as 2 defense in a murder case. (Commentary,
MPC, Tentative Draft Ho. 10, p.2 {1938}

The ¥Model Penal Code (Section 2,09}, New York Revized Fenal
Law (Section 35.35) and Michigan Revised Criminal Code (Section 635}
contain no exceptions as to crimes to which the defense Is available.
Tllinois Criminal Code of 1961 does not allow the defense in cases
of crimes punishable with death (Section 7-11).

The Model Penal Code and the Illinois Statute boch specifically
#bolish the presumption that z woman acting in the presence of her
husband is ecoereed. ({(See Commentary, MPC, I4d. p.11),

Only three reported Oregon criminal cases were found in which
the defense of doress or compulsion was raised. Several facets of
the defense are discussed in State v. Weaston, 102 or 19,219 B 180
{1923} ;which held that ir was error to instruct that if 2 witness
acted from extreme fear in alding murder, his testimony would not
reguire the corroboration necessary in the case of an accomplice.

The Weston opinion goes on to state that if the witnegs did
aid or abet in the killing of the wvictim he could not be excused
under the plea of compulsion, necessity or coercien under either
the common law or statubery law regarding justifiable or exeusable
homicide {(now ORS 16£3.100, 163,110},

"The,..,sections neither justify nor excuse the killing
of an irmocent third person by reason of the slayer's fear
caused by threats of ancother." At 34,
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"The authorities sesm to be conclusive that, zt
common law, no man can excuse himsgelf under the plea
of necessity or compulsion, for taking the 1ife of an
innocent persen,” At 35,

"Even In the commission of crimes that may be
excused on accpunt of threats or menace sufficient
te show that they had reasonable cause to, and did,
believe their lives would be endangered if they re=

fused, such danger must be, not one of future violence,
bur of present, imgending and imminent violence at the

time of the commission of the crime." 4t 34, (Ewphasis
supplied,) '

In State v. Parterson, 117 Or 153, 241 P 977 (1926), the
defendant was convicted of embezzlement, In answer to the
gquestion of whether the fear of prosecution for a former offense
is a sufficient compulsion upon the defendant, when threatened
with it, to exonerate him from criminmal liability the court
quoted with approval the mule stated In 16 C.J, 91:

“an act which would otherwise constitute a crime
may also be excused on the ground that it was dooe under
compulslon or duress. The compulsion which will excuse
a criminal aect, however, must be present, imminent, and
impending and of such a nature as to induce a well grounded
apprehension of death.or serious bodily harm if the act is
not done., A threat of future injuery is not enough. Such
compul sien must have arfsen without the negligence or
fault of the person who Insists upon it as z defense.”
At 156, (Emphasis supplied.) Accord, Stare v, Ellls,
232 Gr 70, 374 P2d 461 {1962},

Subsections(1l) and (2) ammotmt to a codification of the doctrines
announced in the above cases, Your reporter could discover no Oregon
cases Involving coercion of a married woman by her husband as a defense
to prosecution for a crime commitrted by her,
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Section 18, Entrapment. (1) The commission of zcts which would other-
wise constitute an offense is not criminal 1f the aetor engaged in the pro-
scribed conduct because he was induced to do so by a law enforcement offieial,
or by a person acting in ccoperation with a law enforcement offiéial, for the
purpose of cbtaining evidence to be used agsinst the zctor in a criminal pros-
ecution,

(2) As used in subsection (1) of this sectlen, "induced" wmeans that the
actor did not contemplate and would mot ctherwise have engaged in the proscribed
conduct, Merely affordlng the acter an gpportunity to commit an gifense doas

not constitute entrapment.

COMMENTARY — ENTRAPMENT

A, Summary

The section provides a statutory formularion of the defense of
entrapment in subsection (1) and defines the term "induced" in sub-
sectlion (2},

B, Derivation

The section is a modifled form of Michigan Revised Criminal
Code Section 640 znd New York Revised Penal Law Section 40.05 {19563
Antendment) .

G. BHelationship to Ezisting Law

Sgction 18 restates the doctrines of entrapment which have
been recognized in Oregon case law fe.g,, State v. le Brum, 245 Or
265, 419 P2d 948, cert. denfed 386 U.5. 1011 f1966) ; Scate v,
Murray, 238 Or 567, 395 P2d 760 (1964); State v, Beeson, 106 Or 134,
211 7 907 {1923)_/.
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TELT QOF REVISICHS OF OTHER STATES

Text of Model Fenal Code

ARTICLE 3. GENERAL PRINCIPLES OF
JUSTIFICATION

Section 3.01, Justifieation an Affirmative Defense; Civil
Remedies Unafected. 1

(1) In any prosecution based on conduet which i:s. Justi-
fiable under this Article, justification is an affirmative de-

fenss, ¢

{2) The fact that conduct is justifiable under $his Ar-
ticle does not abolish or impair any remedy for such conduct
which is available in any civil action,

Bection 3.02. Justification Generally: Ghoich of Bvils,

{1} Conduct which tha actor belleves {o be necessary to
avoid a harm or evil o himself or to another i justifiable,
provided that:

(a} the barm or evil sought to be avoided by such
conduct is greater than that sought to be prevented by
the law defining the offense charged; and

(b} neither the Code nor other law defining the of-
fense provides exceptions or defenses dealing with the
gpecific sitnation involved; and

{c) a legislative purpose to exclude the justifica-
ticn claimed does not otherwise plainly appear.

(2) When the actor was reckless or negligent in bring-
ing about the situation requiring & choiee of harms or evils
or in eppraising the necessity for his conduet, the justifica-
tion afforded by this Section is unaveailable in a prosecution
for any offense for which recklessness or negligence, as the
case may be, suflices to establish culpability.
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Section 3.03. Execution of Public Duty.

(1) Except as provided in Subsection (2} of this Scc-

tion, conduct is justifiable when it is required or authorized

(2) the law defining the dufies or functions of a
public officer or the assistance to be rendered to such
officer in the performance of his dutles; or

(b} the law governing the execution of legel proe-
€33, or

. (e) the judgment or crder of a competent court or

+ tribunal; or

{3} the law governing the armed services or the
lawful conduct of war; or

(e) any other provision of law imposing a public
duty. -

{2) The other sections of this Article apply to:

(a) the use of force upon or toward the person of
another for any of the purposes dealt with in such sec-
tiong; and -

{b) the use of deadly force for any purpose, mnless
the use of such force is otherwise expressly authorized
by law or ocenrs in the lawful conduct of war.

(3) The justification afforded by Subsection (1) of this

Section applies:

(a) when the actor believes his conduct to be re-
quired or authorized by the judgment or direction of a
competent court or tribunal e in the Iawful execution of
legal process, notwithstanding lack of jurisdiction of
the court or defect in the legal process; and

(b) when the actor believes his conduet to be re-
quired or authorized to assist a public officer in the per-
formaznce of his duties, notwithstanding that the officer
exceeded hiz legal anthority.
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fSection 3.04. TUse of Fores in Self-Protection.

{1} Use of Force Justifiable for Protection of the Per-
sor, Subject to the provisions of this Section and of Section
3.00, the nse of force npon or toward ancther person is justi-
fiable when the actor believes that such force is immediately
necassary for the purpose of protecting himself against the
use of unlawinl force by such other person on the present
oceasion,

{2) Limitations on Justifying Necessity for Use of
Force. ' '

{a} The use of force is not justifiabic nnder this
Section; .
(1) toresist an arrest which the actor knowsis
Leing made by 2 peace officer, although the arrest is
wnlawinl; or

{ii) toresist forco used by the cecupier or-pos-
seg=or of property or by another person on kis be.
half, where the actor knows that the person aming
tha force is doing so under a claim of right to pro-
tect the promerty, ¢xcept that this limitation shall
not apply i:

{1} the actor is a public ofilcer acting in
the performance of hiz duties or & person law-
fully assizting him therein or a person maging
or assisting in a lawful arrest; or

{23} the gctor has lieen unlawiully dispos-
sessed of the property and is making a re-entry
or recaption justiffed by Seetion 3.06; or

{3} the actor believes that such force is
pecessary 1o nrotest himself against death or
- gerions bodily harm.



'age 48
JUSTIFICATION

{b) The usa of deadly foree is not justifiable under
this Section unless the actor Lielieves that such force is
necessary to protect himself sgainst death, sericus hod-
iy harm, kidnapping or sexunal intercourse compelled
by force or threat; nor is it justifiable if:

(i) the actor, with the purpose of causing
death or serious boedily harm, provoked the use of
force against himself in the same encounter; ar

(ii) the actor kmows that he can avoid the ne-
cassity of using such force with complete safety by
retreating or by surrendering possession of a thing
to 2 person asserting a claim of right thercto or by
complying with a demand that he abstain from any
action which he has no duty te take, ezcept that:

(1) the zctor is not obliged to retreat from
his dwelling or place of worl;, unless he was the
initizl aggressor or iz assailed in his place of
work by znother person whose place of work
the actor kmows it to be; and

{2) a public officer justified in using force
in the performance of his duniles or 2 person
justified in using force in his assistance or 2
persoxn justified in using foree in making an ar-
rest or preventing an escape is not obligad to
desist from efferts to perform such duty, effect
such arrest or prevent such escape becanse of
resistance or threatened resistanes by or on be-
half of the person against whom such action is
directed.

{¢) Exceptas required by paregraphs {a} and (b)
of thiz Subsection, & person employing protective force
may estimale the necessity thereof inder the eircum-
stances as he believes them to be when the force is used,
without retreating, surrendering poszession, doing any
other act which he has no legal duty to do or abstalning

from any lawful action.
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(3) Use of Confinement as Protective Force. The justi-
fication afforded br this Section extends to the use of con-
finement ag protective force only if the actor takes all rea-
soneble measureas to terminate the confinement 23 soon o3 he
knows that he safely ¢an, nnless the person confined has
been srrested on A charge of erime.

Section 3.05. Tse of Force for the Protecticn of Qther Per-
SOTS,

{1) Subject tothe provisions of this Seciion and of Sec-
ticn 3.09, the use of force upon or toward the person of an.
other is justifiable to protect a third person when:.

(2} the actor would be justified imder Section 3.04
in using such force to protect himself against the injury
he believes to be threatened to the person whom he seeks

to protect; and

{b) under the circumstances as the actor believes
them fo be, the person whom he seeks to protect would
be justified in nsing such pretective force; and

{e) theactor believes that his infervention is neces-
sary for the protection of such other person.

(2) Nolwithstanding Subsection (1) of this Section:

{a) when the actor would he obliged tder Section
3.04 to retreat, to surrender the possession of a thing or
to comply with a demand before using force in self-pro-
tection, ha is not obliged to do 5o before nzing force for
the protection of another person, unless he knows that
he can thereby secure the complete safety of such other
persen; and

{b} when the person whom the actor seeks to pro-
tect wonld be obliged under Section 3.04 {o retreat, to
surrender the posseszion of 2 thing or to comply with a
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demand if he knew that he conld obtain complete safety
by so doing, the actor is oblized to try to cause him it
w0 do 8o before using force in his protection if the actor
knows that he can obtain complete safety in that way;
and

{c) neither the actor nor the person whom he seeks
to protect is obliged to retreat when in the other's dwell-
ing or place of work to any greater extent than in his
own, :

Section 3.06. Use of Force for the Protection of ¥roperty.

(1} Use of Force Justifiable for Protection of Property.
Subject to the provisions of this Section and of Sestion 2.09,
the use of ferce upon or toward the person of ancther is

justifiable when the actor believes that such foree is imme-

diateiy necessary:

(a) to prevent or terminate an unlawful entry or
other trespass upon land or a trespass 2gainst or the un-
lawiul carrying away of tangible, movable proparty,
provided that such Iand or movable property is, or'is
believed by the actor to be, in his possession or in the
pozsession of anether person for whose protection he
acts; or

(h) to effect an entry or re-entry upoen land or ic
retake tangible movable property, vrovided that the
actor beileves that he or the person by whose authority
he acis or a person from whom he or #suck other person
derives title was mnlawfully dispossessed of sueh land

- or movable property and Is entitled to possession, and
rrovided, further, that:

(i} the force iz used imwmediately or on fresh
rurusit after such dispossession; or

(i) the actor believes that the person against

: whom he uses force has no claim of right to the pos.

" session of the property and, in the case of land, ths

circumstances, as the actor believes them to be, are

of such urgency that it wonld be an exceptional

hardsiip to postpone the entry or re-entry until a
court order i3 obtained,
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(2) Tdeaning of Possession. For the purposes of Scb-
seetion (1) of this Section:

(a) & perscn who has parted with the custody of
property to another who refuses to restore it to him is
no longer in poszession, unless the property is movable
and was and still is located on land in his possession;

{b) a person who has been dispossessed of land
does not regain possession thereof merely by seting
foot thereon;

_(¢) a person who has a lcense to use or cccupy raal
property is deemed to be in possession thereof szcent
against the licensor acting under claim of right.

(3) Limitations on Justifiable Use of Porce,

{a) Request to Desist. The use of force is justifi-
able under this Sectien only if the acter first requests
the perzon against whom suck force is used to desist
from his interference with the property, unless the actor
heleves that:

(i) such request wonld be useless; or

(ii) it would be dangerous to himself or an-
other perzon te male the request; or

{iii) substantial harm will be done to the phys-
ical condition of the property which is sought to e
protected before the request can effectively be
made.

{b) Exclusion of Trespasser. ‘The use of force to
prevent or terminate & trespass is not justifiable under
this Section if the actor kmews {hat the ezclusion of the
trespasser will expose him to snbstantial danger of seri-
ous bodily harm,
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{c} Resistance of Lawful Re-eniry or Recaption.
The nse of force to prevent an entry or re-entry upon
Iand or the recaption of movable property is not justifi-
abla under this Seotion, althongh the actor believas that
such re-entry or recaption is unlawinl, if:

{i) the re-entry or recaption i= made by or on
behalf of a person who was actually dispessessed of
the property; and .

(ii) itisotherwise justifiable under paragraph
{1}{h} of this Secticw.

(d} Use of Deadly Force. The use of deadly fores
iz not justifiable under this Seetion unless the aclor be-
lisves thal:

(i) the person against whom the foree iz used
is attempting to dispossess him of his dwelling
otherwise than under a claim of right to its posaes.
Eion; or _

(ii) the person against whom the force is usad
i3 attenipting to cornmil or consmiminate arson, hur-
glary, robbery or other felonious theft or property
destruction and either:

(1) has eraployed or threatened dsadly
force against or in the presence of the actor; or

(2) the use of force other than deadly
foree to prevent the comnission or the eonsim-
mation of the erime wounld expose the acter or
anotier in his presence t¢ substantial darger of
serious bodily harm.

{4) Use of Confinement as Protective Torce. The justi-
fication afforded by this Section extends to the use of con-
finement as proteciive force only if the actor takes all rea.
sonable measures to terminate the confinement a5 soon as he
knows that he can do so with safety to tha property, unless
tie person confined has been arrested on a charge of erime.
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(5} Use of Device to Protect Properiy. The justiflca-
tion afforded hy this Section extends to the use of a device
for the purpose of protecting property only if:

(a) the device is not designed to cause or known to
cregte a substantial risk of causing death or serious
bodily harm; and

{b) the use of the particular device to protect the
property from entry or trespass is reasonable under the
circumstances, as the actor believes them to be; and

(c¢) the device is one customarily used for such 2
purpose or reasonable care Is taken to make known to
probable intruders the fact that it is nsed.

(6} Use of Force to Pass Wrongful Obstructor. The
use of force to pass 2 person whom the actor believes o be
purposely or knowingly and unjustifizbly obstructing the
actor from going to a place to which he may lawfudly go 18
justifiable, provided that:

{a) the actor belicves that the person against
whom he 115e¢ force has no claim of right to obstruct the
actor; and

(b} the actor iz not being obstructed from entry or
movement on land which he krows to be in the posses-
sion or custody of the person obstructing him, or in the
possession or custody of ancther person by whose au-
thority the cbstructor acts, unless the circumstances, as
the actor believes them to he, are of such urgency that
4t would not be reasonable to postpone the entry or
movement on such land untit a court crder is obtained;

cand '

(c} the force used is net greater than would be
justifiable if the person obstructing the actor were using
force against him to prevent his passage.
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Section 3.07. Use of Force in Law Enforcemeant.

{1) Use of Force Justiflable to Effect an Arrest. Sub-
ject to the provisions of this Section and of Section 3.09, the
use of force upon or toward the person of another is justifi-
able when the actor is making or assisting in making an
arrest and the actor believes that such force is immediaiely
necessary to effect a lawiul arrest.

(2} Limitations on the Use of Force.

{a} Tho use of force is net jmstifiable under this
Bection uniess: -

{3} the asctor makes known the purpose of the
arrest or beleves that it iz otherwise krnown hy or
cannot reasenably be made known to the person to
he arrested; and

{ii) when the arrest iz made under a warrant,
the warrant is valid or believed by the actor to he
valid, .

(b} The use of deadly force iz not justifiable under
this Section unless:

{i) the arrest i for a felony; and

(ii) the person effecting the arrest Iz author-
ized to act as & peace officer or is aszisting a person
whom he believes to be authorized to act as a peacs
officer; and

{1i1} the actor believes that the force employed
creates no substantial risk of injury te innocent
peT2cns; and _

(iv) the actor balieves that:

(1) the crime for which the arrest is made
involved conduct including the use or threatf-
ened nse of deadly fores; or

(2) there Is a substantial risk that the per-
gon to be arrested will cause death or serious
bodily harm. if his apprehension is delayed.



Page 55
JUSTLFICATION

(3) Use of Force to Prevent Fscape from Custody. The
use of foree to prevent the escape of an arrested person from
custady is justifiable when the force could justifiably have
been employed to efiect the arrest under which the person iz
in custody, except that a guard or other person authorized
to act a8 a peace officer is justified in using any force, includ-
ing deadly force, which he believas to be immediately neces-
sary to prevent the escape of a person from a jail, prison, or
other institution for the detention of persens charged with
or convicted of & crime.

{4} Use of Force by Private Person Assisting an Un-
lawful Arrest.

(a)} A private person who is summoncd by a peace
officer to assist in effecting an unlawful arrest, is justi-
fied in msing any force which he would be justiffed in
uginy if the arrest were lawsul, provided that he dees
not believe the arrest is unlawini,

(b} A vprivate person who assists another private
persen in effecting an urlawful atrest, or whe, not heing
summoned, assists o peace officer in effecting an wmlaw-
£nl arrest, is justified in using exy force which ke wonli
be justified in nsing i the arvest were lawful, providsi

that (i) he believes the arrest is lawful, end (ii) the ar-
rest would be lawful if the facts were a3 he believes them
to be,

{5) Use of Force to Prevent Suicide or the Commissicn
of & Crime.

{z) The use of force upon or toward the person of
ancther is justifiable when the actor believes that such
foree iz immediately necessary to prevent such other
person from committing suicide, infiieting serious bed-
ity haim upon himself, committing or cepsummating
the commission of a crime involving or threatening hed-
ily harm, damage to or loss of properly or & Lreach of
the peace, except that:
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{i} any limitations imposed by the ather provi-
sions of this Article on the justifiable nse of force
in sslf-protection, for the protection of others, the
protection of property, the effectuation of an arrest
or the prevention of an escape from custody shall
apply notwithstanding the criminality of the con.
duct againat which such force is used; and

(11) the use of deadly force is not In any event
justiflable under this Subsestion nnless:

‘ {1) the actor believes that there is a sub-
stantial risk that the person whom he seeks to
prevent from committing a crime will cause
death or serious hodily harm to ansther unless
the conpnission or the consummation of the
crime is prevented and that the nse of such
foree presents no substantial risk of injury to
innccent persons: or

{2) the actor believes that the use of such
force is necessary to suppress a riet er mutiny
after the rioters or mutineers have been or-
dered to disperse and warned, in any particu-
lar manner that the law may require, that such
force will be used if they de not obey.

{b) The justificatien afforded by this Subsection
extends to the use of confinement as preventive force
“only if the actor takes all reasonable measures to ter-
minate the confinement as soon as he knows that he
safely ean, uniess the person confined has been arrested

on g charge of crime. '
Section 3.08, Usze of Force by Persons with Special Re-
sponsibility for Care, Discipline or Safety of

Others.

The usze of foree upon or toward the person of ancther is
justifiakle if:

(1) the actor is the pareni or guardian or other
persor similarly responsible for ihe generzl care and
suparvision of a4 miner or a person acting at the requeat
of such payvent, guardian or other rospousible nersen
and:
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{&) tke force is used for the purpose of safe-
guarding or promoting the weifare of the miner, in- '
sluding the prevention or punishment of his mis-
eonduct; and

(b) the force used is not desigmed to cansa o
Imewn to create a substantial risk of causing daath,
serious bodily harm, disfigurement, extrems pain
or mental distress or gross degradation; or

(2) the acter is a teacher or a person otherwiss en-

trusted with the care or supervision for a special pur-
pose of a minor and:

(2) the actor believes that the force used iz
necessary to further such speclal purpose, including
the maintenanee of reasomable discipline in =
school, ¢lass or other group, and that the 1usze of
such force is comsistent with the welfare of the
minor; and

(b) the degree of force, if it had been used by
the parent or guardian of the miner, would not be
unjustifiable under Subsection {1) (b} of this See-
tiom; or

(3) the actor is the guardian or other person simi-

larly respopsible for the geperal care and supervision
of an incompetent person; and:

(2) the force is used for the purpose of safe-
guarding or promoting the welfare of the incom-
petent persor, including the prevention of his mis-
conduet, or, when such incompetent persen is in &
hospital or other institution for his care and cus-
tody, for the maintenance of reasonable discipline
in such institution; and :

(b) the force used is not designed to canse or
imown to create a substantial risk of caunsing death,
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serious bodily harm, disfigurement, extrems or un-
necessary pain, mental distress, or humiliation; or

{4) the acter 1= a doctor or other therapist or 2

person assisting him at his direction, and:

(a} the force is used for the purpose of admin-
istering a recognized form of treatment which the
sotor heliaves to bo adapted to promoting the physi-
“esl or mental health of the patient; and

(b) the treatment is administered with the
consent of the patient or, if the patient is a minor
or an incompetent person, with the consent of his
parent or guardian or other perzon legally compe-
tent to consent in his behalf, or ths treatment is
administered in an emergency when the actor be-
lieves that no one competent to consent can be con-
gnlted and thata reasonable person, wishing to gafe-
guard the welfare of the patient, would consent; or

(5) the actor is & warden or other authorized of-

figial of & correciional jnstitution, and:

{a} he believes that the force nsed is necessary
for the purpose of enforcing the Jawful rales or pro-
cedures of the institution, uniess his bolief in the
lawiulness of the rule or procedure gought to ba en-
forced is erroneous and his error is due to jguorance
or mistake as to the provisions of the Code, any
other provision of the criminal law or the law gov-
exning the administration of the institution; and

{b) the nature or degree of force used is not
forbidden by Article 303 or 304 of the Code; and

(c) if deadly force is uzed, itz use is otherwise
justifiable under this Article; or

(6) the actor iz a perzon responsible for the safety

of o vessel or an aircraft or a perscn acting at his direc-
- tion, and
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{a) le believes that the foree used is necessary
to preveat interference with the opevation of the
vessel o aireraft or ohstruction of the exeeution of
o lawfnl order, unless hizs belief in the lawiulness of
the order is errongons and his error is due to ig-
norance or mistake as to the law dafining his au.
thoriiy; and

(b) if deadly force is used, its nse is gtherwise
justifiable nnder this Article; or

(7) the acter is a persen who is autherized or re-
quired by law to maintain order or decornmin a vehiele,
train or other carrier er in a place where others are as-
sembled, and:

(2) he believes that the force used Is necessary
for such purpose; and

(b) the foree used is not designed to canse or
known to create 2 substantial risk of causing death,
bodily harm, or extreme mental distress.

Saction 3.00. Mistake of Law as to Unlawiulness of Force

or Legality of Arrest; Reckless or Negligent

Use of Dtherwise Justifiable Force; Reckless
_or Negligent Injury or Risk of Injury to In.

nocent Persons. '

(1} The justification afforded by Sections 3.04 to 3.07,

ijnclusive, is unavailable when:

(a) the actor's belief in the unlawfulness of the
force or conduct against which he employs protective
force or his belief in the Jawfulness of an arTest which
he endeavors to effect by force is erroneons; and

(b) his error is due to ignorance or mistake as to
the provisions of the Code, any other provision of the
eriminal law or the Iaw governing the legality of an
arrest or search.
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(2) When the actor believes that the use of force upon
or toward the person of another is necessary for any of the
purposes for which such belief would establish a justification
under Sections 3.03 to 3.08 but the actor is reckless or negli-
ent in having such belief or in acgniring or falling to ac-
quire any knowledge or belief which is material to the justi-
fability of his use of force, the justification afiorded by those
Zeetions is mnavailable in a prosecution for an offense for
which recklessness or neglizence, as the case may be, suf-
fices to establish culpability.

(3} When the actor is justified under Sections 303 to

3.08 in using force upon or toward the person of another but

he recklessly or negligently injures or creates a risk of in-
jury to innocent persons, the justification afforded by these
Sections is unavailable in 2 prosecution for sush recklessness

or negligence towards innocent persons.

Section 3.16. Tustification in Property Crimes,

Conduct involving the appropriation, seizure or ceslrue-
tion of, damage to, intrusion om or interference with prop-
svty is justiiable under circumstances which would establish
5 defense of vrivilege in a eivil action based thereon, unless:

{1) the Code or the law defining the offense dzals
with the specific situation involved; or

'(2) » legiclative purpose to exclude the justifica-
1i0m claimed otherwise plainly appears.
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Saction 3.11. Definitiong.

In this Article, unless a different meaning plainly is re-
gquired:

(1) “nnlawful force” meaus force, including con-
finernent, which is employed without the consent of the
person against whom it is directed and the employment -
of which constitutes an offense or acticnable tort er
would constitute such offense or tort except for a de-
fensze (such s the absence of intent, negligence, or men-
tal capacity; duress; youth; or diplomatic status) not
gmounting to a privilege to nse the force. Assent con-
stitutes consent, within the meaning of this Section,
whiether or not it otherwise is legally eifective, except
assent to the infliction of death or serious hodily harm.

(2) “deadly force” means force which the actor
uses with the purpose of cansing or which he knows to
create 2 substantial risk of cansing death or serious
bodily harm. Purposely firing a firearm in the direction

_of another person or at a vehicle in which another per-
son iz believed to be constitutes deadly force. A threat
tp cause death or serious bodily harm, by the production
of a weapon or otherwise, so long as the actor’s purpose
iz limited to creating an apprehension that he will use

deadly force if necessary, does not constitute deadly
force;

{3} “dwelling” ‘means any building or siructure,
thongh inovable or temporary, or & portion thereof,
which is for the time being the actor’s home or place of
lodging.

Seetion 2.09. Duress,

{1) it is an affirmative defense that the actor engaged
in the condiet charged to constitute an offense becanse he
was coerced to do so by the use of, or & threat to use, unlaw-
ful Torce against his person or the person of another, which
2 person of reasonable firmness in his situation would have
been unahle to resist.
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{2) The defense provided by this Section is unavailable
i the actor recklessly plased hiwzelf in a situation in wwhich
it wos probable that he would be subjected fo duress. The
defense is alse unavailable if he was negligent in placing
himself in such s sitvation, whenever negligence snffices ta
establish culpability for the cffense charged,

{3) It i3 not & defense that a woman acted on the com-
mand of her hushand, unless she acted under such coercion
as would establish a defense under this Section. [The pre-
sumption ihat & woman, acting in the presence of her hus.
bond, i3 cosreed is abelished. ]

{4) When the conduct of the actor would otherwisé he
justifiubie nnder Scotion 3.02, this Section doez not praciude
such defense,

Section Z.13. Entrapment.

{1} A publiclaw enforcamsnt official or a person acting
in copperation with such an official perpetrates an entrap.
ment if for the purpoese of obtaining evidencs of the comynis-
sion of an ofiense, he induces or encourages another person
to engage in conduct constituting such offense by either:

(a} making knowingly false representations de-
gigned to induce the belief that such conduet is not pro-
hibited; or

(k) employing methods of persumasion or induge-
mepnt which create a substantial risk that such an of-

fense will be committed by persons other than those who
are rezdy 1o commit it. '

(2) Bxcept as provided in Subseetion {3) of this See.
tion, & persen prosecuted for an offense shall be acquitted if
he provas by a prepondsrance of evidence that his eonduet
ogcmrTed in response to an entrapment. The issue of en-
trapment shall be tried by the Court in the abzence of the

jury.

{3) The defense afferded by this Section is unavailabls
when causing or threatening bodily injury is an elament of
the offense charged and the prozecution iz hazed on conduct
cansing or threatening such injury to a person other than the
perzon perpetrating the spirapment.
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_Text of Maw York Bevised Penal Law

§ 35.00 Justification; g defense

II} any prosecution for an offense, justification, as defined in
sections 35.05 through 35.30, s g defense. ‘L1965, ¢. 1030, eff.

Sept. 1, 1967.

g §o.08 Jusilfication; penerally

Unless _n:rthgr}visc Tmited by the cosaing provisions of this srticle
defirung Justifiable use of physical feres, condoci which would ather-

wise constitute an effvnse iz jusfifiable aud nob eriminsl when:

1. Sueh rondsst is Togoired oT anthorized by law or by a Tudicinl Ao-
erpe, or 18 performed by & public servant in the rensennble guereize o

his officin] pawers, Jdukics or functions; of

5 Such conduct j5 mecessary as an emnergeney Measure to
avpid an imrminant public ot private injury which iz about ie
peeur Dy TEaitn of a situaticn gecasioned or developed through

no fauls of the actor, and which is of such gravity
ing to ordinary stzpdards of inlelligence and mot

that, accord-
ality, the de-

sirabilify and urgensy of avoiding such injury clearly oubweigh

the desirability of aveiding the injury sought tohe D

revented by

the statute defining the offense in lgsue. The necessity and
_ justifinbility of such conduct may not rest upon eomsiderations
- pertaining only to the marality and advisability of the statute,

pither in its genaral application or with respect to 1
tion to 2 particular clase of cases arising thercunder.

evidence relating fo the defense of justification unde

ts applica-
Whenever
r thiz sub-

divigion is offered by the defendant, the court shall rule as 2
matter of law whether the claimed facts and circumstances
would, if established, conslitute 2 defense. 1,1865, c. 1039, eff.

Jept. 1, 1967.
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§ 35.10 Justification; usc of physical foree generaliy

The use of physical force upor sucther person which would
otherwise constitute an offense is justifinble and not criminal
under any of the following circumstances:

1. A parent, guavdian or other person entrusted with the care
and supervision of a minor or an incompelent person, and a
teacher or other person entrusted with the care and supervision
of 2 miner for a special purposs, may use physical foree, bul not
deadly physical force, upon such minor or incompetent persen
when and io the extent {hat he reasonably believes it necessary
1o maintain discipline or to promote the wellars of sach minor
o incompetent person,

Z. A Warden or other authorized official of a jail, prison or
correclional instilution may, in order to mainiain order apg
discipling, uze such physieal foree as'is authorized by the corree.
tion law. '

3. A person responsible for the mainfenance of order in 3
COMMO: garrier of passangars, o a person acting under his diven.
tion, may use physieal forse wWhen und to the extent that he reg.
son:bly believes It necsssary to maintain order, bet he may use
deadly physieal foren only when he reasonably believes It neces.
sary to prevent acath or gerious physieal injury.

4. A person acling under a reascnable belief that ancther
person iz ahout {o commit suicide or to inflict serfous physical
Injury upen himosell may use physical forde upon such person tg
the extent that he reasonably believes it necessary to thwart such
result, ’

2. A duly licensed physician, or a persen acting under his
direction, may wse physieal foree for the purpnse of administer.
ing a recognized form of treatment which he reasonably believes
10 be adapted to promoting the physical or mental health of the
patient if (a) the treatment is administered with the consent
of the patient or, if (ke patient I3 & minor or an incompetent per-
son, with the consent of his parent, guardian or other person en-
trusted with his care and supervision, or (b)) the treatment is
administered in an emergency when the physician reasonably be-
lieves that no one compotent to consent can he consulted and that
2 reasonable person, wishing fo safegeard the welfare of the
patient, would cansent. | [.1965. c. 1030. eff. Soct, 1, 1967,

6. A person may, porsuant to the ensuing provisions of fhis arlicle,
gse physieal foree wpon another person in defense of himzelf or 2 third
rersan, or in defenze of promises, or in order fo provent latecny of or
criminal wmischief to property, or in erder to effect an arrest or prevent
an escape from enstody, Whenever o persen is anthorized by any such
yrovision to use dendly physiesl force in any given eircumstunce, noth-
ing contained in any other such provision may be deemed o nevate or
qualify such anthorization. )

As arended L1968, ¢ 73, § 3, off. Mareh 21, 1958,
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& 3516 Justification; use of physical fores in defense of & person

1. A person may, subject to the provisiens of subdivision two, nse
physical forae upon ancther person when and te the ealent he reason-
ably bclicves such to be necessary to defend himself or a third person
from what be reasanably belicves to be the wse or imminent use of nn-
tawiul physical foree by sueh other person, unless: :

{a) The latter's eonduet was provoked by the scior himself with in-
tent to cruze phyuiezl injury to ancther person; or

(b} The actor wag the inifial aggressor; oxcept that in such case his
use of physical force is neveriheless justifiable if be bas withdrawo from
the encounter and effectively communicated sueh withdrawal to such
other person but the latter persists in continuing the incident by the use
or threatened ivuninent use of unlawful physical foree; or

{(c) The physical force invelved is the produet of a combat by agree-
ment oot specifically authorized hy law. :

2, A poson way not use deadly physical force upen another per-
gen under eireumsztances speclfied in subdivision pue anless:

fe} He reasooably believes that sneh other persen is using or abeut
to use derdly physiral foree. Even in sueh esse, however, the actor mey
not vze deadly physicel foree if he knows that he ean with complete
safety os to himself and others avoid the neecessity of o doing by Te-
treating; eveepi that he is under no doty to retreat if he is:

fi) in his dwelling and net the initial aggressor; or

{i1) a peace officer or a person assisting & peacs oificor at the letter’s
direction, zeting pursuant to aeetion 35305 or .

{b] He reasenably bolieves that such other person is eommitting or
attempting to ecommit a kidnapping, forcible rape, foreible sodomy or

.robbory; or '

{a} He reasonsbly belisves thot such other person iz committing or
attempting fo commit a burcglary, and the circumstances are such that
the vse of dendly physieal force is authorized by aubdivision three of
sretien 3a.20. . ’

Added 11968, ¢. 73, § 4, off, March 2, 1968.

5 35.20 Justification: use of physical force in defemse of premises

and in dofensn of o perzon 1 the course of borglary

1. Any person may vec physioel fores upon anotber person whan
ho reazonably belinves such to he necessary to prevent or termirate what
he reasonmbly believes to be the commission or sltempied comnission
by sach othor person of o erime invalving damage fo premises. Iie may
use any degree of physical foree, other than deadly physieal fozee, which
he reasonaily Believes to he necessary for sueh purpose, and he may nze
deadly physicsl foree if he rensonably believes such to be noceszary to
prevent or terminete the commission or attempied cormizsion of arson.

2 A& person in postessicen or contrel of any premises, or a person
Kicensed or privileged to be therecn or thersin, may uwse phyzical force
upon another person when he reasonably believes such to ba neecssary
ta provent or terninate what he reasonably believes to be Lhe sommission
or attempted commission by sueh other persen of a criminal trespass
upon such premises, He may use any degree of physieal force, ather
than deadly physienl force, wineh he reasonubly belicves to be necessary
for sweh purpose, and be may use deadly physieal force in order to pre-
vont or terminate the eamission or attempted commission of arsom, %
preseribed in subdivision one, or in the vourse of & burglary or attempted
burglary, s preseribed in subdivision three,

% A person in possession or control of, or lieensed or privileged to
be in, a dwolling or an weenpied building, whe reasonably believes that
another persan 15 cotminitting or attempting to commit a burglary of such
dwelling or nilding, may use deadly physical force nwpon such oiher
person when he ressonably helieves soch te be necessury to prevent or
torminzte the commission or attempted commission of sueh burglary.

4. As used in this scction, the fellowing terms have the fellowing
mMeAnings: - .

{a} The terms “premises,” “hnilding” and “dwelling™ bave the mean-
ings preseribed in sectton 120000 .

(b] Persens “licensed or privileged” to he in buildings or npoen ather
premizes include, but sre not limiled to, peace officers ueting in the per-
formance of their duties. ’
Added L1268, e 73, § 5, eff. March 21, 1068,
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§ 35.55 Justification; use of physical force fo prevent or terminate
larzeny or criminal mischief ’

A person may wse physical foreo, other than deadly physical fovee,
upen another person when and to the oxtent that he reasonahly believes
speh fo be nceessary to prevent or lerminate what he reasonably be-
lteves to bo the commission or attempted eowmnission by such other por-

son of larzeny or of criminal mischicf with respect lo peoporty other
then promises.
As amended LA9GE, o. 73, § 6, ef . Murch 21, 2068

§ 8527 Justfieation: use of physical force in resisting arrcst pro-
hibited

4 person may not wsz physical forne to resist ap arrast, whetler an-
thorieed or unanthorized, whiclh is being effoctod or attempted by 2
penen offieer when it would reasonably poeeer Chat the lufter is o penes
offioer. o )
Added L1969, ¢ 73, § 7, ef£. March 21, 1968,

§ 55630 Justification; wuse of physical foree in msking an arrest or
in prevonting an esCaps

1. A peace officer, in the course of effeeting or atlempiing to effect
an nrrest, or of preventing or etfempiing to preveat the esezpe from
custody, of a person whom be reasonably belioves to have commitied am
offanse, may use physiesl force when and to the extent he reasonably
brolicves such to he necessary to effoct the arrest, or to prevent the es-
cape from custody, or to delond himself or a thivd person from what he
reasonably holicves to be the use or imminent usc of phystez] fores; ex-
copt that he may ues Jendly physical foree for such purposes orly when
ho reasonsbly belisves that: .

{a) Tho offense committed by such person was:

{i} o felony or an attempt fo commit & felony involving the uss or
atiempted use or threstened imminent use of physiesl force against a
person; or

{ii) kidnapping, arson, eseapa in the first degree, bunglary in the first
degree or any attempt to eommit such 4 erinte; or

{b} Tha offense eonmitted or atlempled by sueh pevson was a felony
and that, in the course of resisting arrest thercfor or nttempting io es-
cape from custedy, sueh person 1 armed with & fircarm or dendly
WeApON; o ..

&) Hepnrdless of the partienlar offanse which is the subject of the
mrrest or attempted osoape, the nse of deadly physicul fores is neccssary
ta defond the peace offieer or another persen from what the offieer
}ensnnnmy belisves to be the nse or imminent use of deadly physieal

oroe.

2. Tha fect that a penes officer 15 justificd in wsins deadly physieal
forer under cireumstoners prescribed in paragraphs (a) and (b)) of =ub-
division auc does neb censlitute justifieation for reckless eonduet by sach
peace officer amounting to an offense against or with respect te wne-
cont persons whom he is not secking to arrest or retain in eustedy.
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3. A porson who has Deen directed hy o peaee officer t4 assist surch
praes officer to effect an arrest or to prevent an escaps from custndy
may use physical foree, other than deadly physierl feree, whea and Lo the
extent that he rensenably bolieves such to be necessary to carry out such
peace offiecr’s ditectioo, unless he Lknews that the orzest or prospective
arrezt iz nob or was not autherized and he moy use dexdly physical foree
ueder soeh ciroumstanees when:

{n) TIc ressonably bekioves such o bo necessury to defend himself ar
8 third person from whal he reasonably believes to be the wie or irami-
nent uze of dendly phyaical forve; or

(b} Hao iz dirceted or anthorized by sueh pence offieer to use deadly
physiesl foree unloss ko knows that the peace officcy himself 1y ot au-
thorized to vzc deadly physice! lorea umder the eiréwnsinn.zz.

4. A private porzour acting on his own aecount *moy ose physical
force, ather than deadly physiexl fores, upon ancthér persen when and
to the extent that he reasouably believes such to be necessary io effest
an arresk or o provent the eseape from euvatedy of o person whom he
reasonnbly belicves to have eonunitted an offense and whe in fact has
cormitted such offense; and he may use deadly physieal Fores for such
purpnse when he reasonably believes such to be neccssaty to:

{2] Defend himsel! or & third person from whof he reasonehly he-
Tieves to be the uso or imminent use of deadly physieal foree; or

{b) Bffect the arrest of a person who has cemmited morder, man-
slaughter in the first degree, robbery, forvible rupe or forcible sodomy
and whe is in immediste flight thecelron,

% A puard or pence officer who is charged with the dut}; of guarding

prisoners in o detention faeility, as that texm is defined in seetion
20500, or while in treasit to or from a detention facilily, may usc physi-
enl force whoen and to the extent that he reasunably believes sueh to be
pecessary to prevent the eseape of o prisengr from o detention facility or
from custody while in fransit thereto or therefrom.

Added L1968, e T3, § 8, eft. March 21, 19658,

§ 35.35 Duress
‘ {. In any prosecution for an offense, it iz an affirmative de-
rense that the defendant engaged in the prescribed conduct be-
cause he was eoerced to do so by the use or threatened imminent
2«¢ of unlawfal physical force upon him or a third person, which
force or threatened force a person of reasenable firmness in his
situntion would have been unable to resist.,

2 The defense of duress as defined in subdivizien one of this
section is net available when a person intentionally ot recklessly
nlaces himself in a situztion in which if is probable that he will be
subjected to duress,  L.1965, c. 1030, eff. Sept. 1, 1967.
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§ 35,40 Zutrzpment

In any wrosecution for an offense, it iz an affirmative defens;
that the defendant engaged in the proseribed conduct becanse he
was induced or enccuraged to do so by a public servant, or by
a persen acting in cooperation with a ptiblic servant, seeking to
obtain evidence against him for purpose of eviminal prosecution,
and when the melhods used to ebiain soch evidenos were such
as to craate a substantial risk that the otfensze would be com.
mitted by a pevson not otherwise disposed to commit it Induee.
ment or encouragement to commif an offense means active induce.
ment or enenuragement,  Condust merely affording & person an
oprortunity to commit an offense does not eonslitufe entrapment.

11985, c. 1050, eff. Sept. 1, 1967,
$ 3545 Eenuncintion _ ]

1. In any prosecution for an offense, other than an attempt to
mmit a.crime, in whick the defendanl's guilt depends upon his
criminal liability for ihe cenduct of another persor pursuant to
,ection 20000, it is an affirmative defense that, under eircum-
stances manifesting a voluntary and complete renunciation of his
criminal purpose, the defendant withdrew from participation in
uch offense prior to the commission thereof and made a sub-
stantial effort to prevent the commission thereof.

2 In any prosecution for eriminal facilitation pursuant to
.pticle one hundred fifteen, it is an aflirmative defense that, rrior
ts the commission of the felony which he facilitated, the defend-
ant made a substantial effort to prevent the commission of suzh
{elony.

4. In any prosecufion pwrsuant to section 110,00 for an at-
tempt to commit 2 crime, it is an affirmative defense that, under
circumstances ranifesting a voluntary and complete renuncla-
tion of his eriminal purpose, the defendant avoided the commis-
sion of the erime attempted by abandoning his criminal effort
and, if mere abandonment was insufficient to accomplish such
avoidance, by taking further and affirmative steps which pre-
vented the comnission thereof.

4. In any prosecutiom for eriminal soliciiation pursusnt to
article ene hundred or for conspiracy pursuant fo sriicle cne
hundred five In which the crime zoliciied or the crime contern-
plated by the comspiracy was pot in fact comanitted, it is an
afliprutive defenge that, vnder eircumstances manifesting a vol-
entavy and complete renunciation of his criminal purpose, the
dofendant prevented the commission of such crime.

5. A renunciation is not “voluniary and complete™ within the
meaning of this section i it is motivatad In whels or in part by
{2} 2 belief {hal eircumsateness exist which incrense the preb-
ahility of detechion or apprehension of the defendant or snother
rarticipant in the criminal enterpiiss, or which render more
diffieutt the accomyplishment of ihe eriminal purpose, or {b) o
deeision to postpane the erimiznal cenduef until another dime or
ty transfer the criminal efort to anclher viclim or another but

similar objective. L1963, ¢. 1030, off, Sept. 1, 1767,
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JUSTTFICATION

Text of Michipen Revised Criminal Code

[Yustification: Xvestdion of PaMic Duly]

Sec. 601, {1) Unless inconsistent width other proviclons of this
chap.er Gelining justifiable vse of phvsical forre, or with snme oiher
provision of law, conduct which would atherwiss constitite an offcnse
is juslifinkle and not eriming? when it Is reguired or anthonized by
a provision of law or by a findicia! deciee,

(2} A "provisicn of law™ and a “judicial decree™ in subsection (1)
inchude but-are nol dmited 1o (8} Faws defizing duties and fnetons
of public servants, (b} laws definin: dutles of vilvale cltizens to assist
puklic servants in the per formance of ceriain of their functions, (&) ——-
Iaws gpoverning the execution of legal nrecess, (A) laws zoverning e
miltary services nnd condoet of war, ara {0 judomnents and orders
of courfs. .

[Tustifieation: Cholee of Evils]

Sec. 805, (1} tInless inconsistent with other provisions o.f ﬂﬁs
chapter defining justifiable use of physical force, or with some other
provision of Taw, conduct which would othorwise constitute an offense
iz justifiable and not criminal when it is necesSAIY 45 AN eMergency
measure to aveid andmminent publie or private injury which is about
to occur by reason of a situation gegasioned or developed through no
fault of the actor, and which Iz of such gravity that, sceording o
ordinary stantards of intelligence and morality, the desirability and |
urgency of avolding the injury clearly outweigh the desivability of :
aveiding the injury soughi to Le prevented by the statute defining the
offense in issue. '

(2) The necessity and justifizbility of conduct under subseclion (1)
may not rest upen considerafions pertaining only to the morality and
advizability of the statute, either in Its goneral application or with
respect to it applieation 1o a particular class of cases arising there-
under. Whenever evidence relating to the defense of justification
under this section is offered by the defendant, the eourt shall rule as
a matter of law whether the claimed facts znd c1rcum¢t.mce: wonntd, iF
established, mnstltutc & justification.
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Text of Michigan Revised Criminal Code (Cont'd.)

[Yusiification: Use of Physteal Forco Genexaliy]

Sec. 610. The wse of physical force upon another person which
would otherwise constitute an offense Is jusiifiable and not ctiminal
under any of the following circumstances:

{a) A parent, muzrdian or other parson entrosted with the care and
supervision of a minor or an Incampetent berzon, end a teacher or
other person entrusted with the eare ang supervision of a minor for
a gpecial purpose, neay use reasonshle and appropriale physical force
upon the minor or Incompetent person when and to the extent that he
reasonably believes it necossary and apprapriate 10 maintain dis-
cipline or to promole the welfare of the minor op ilcomnpeient persen,

(1) A warden or other authorized official of a jail, rrison nv cor-
Tectional institntion may, in order to maintain ordes asc discinlinge,
ure whatever physical foree is authorized by law.

{c) A porson responsible for the majntenarer of order o a commeon
carrier of passengers, or a gerson acting undor his &raetion, oy vee
Fhysieal force when and to the extent tiar be reasrcntably believes it
necessary 10 maintain order, but he may 'ise dendly chygice! force
only when he reasonahly beligves jt neoesczty to prevent Jeatl: o
serfotts phiysical injury. ]

{d} A person acting under a reasonable belisf that another porson
is about to commit siticide ar to inflict serfous physical Injury upon
ninecl® Ay use physical feree upon st person o the exfent tha:
he reqsonably believes it nocessory to Buvart the romilt,

(e} & iy leensed physician, o a person neting under his dirzc-
tion, may use physical force foi the purpose of acrninistering a recog-
nized fovm of treatment whick he yeascnably belisves to be adapied to
promeUng the plhiysical or menta! health of the patient if:

{i) The ireatment iz administsred wilh {he conssnt of the
patient or, if the patient Is a minor o an incompetent parson, with
the congent of his parent, gardian or ether person entrusted
wiily his cave and supervision: or

{33 The treatment 7= zdminisierdd n an emergoney when the
vhysieinn reazanably halieves that no ons competent ta consent
can be consulied and ihat a ressonabie person, wisting o safe-
guard the walfare of the natient, weonld conseat

(£} A person may use physieal foree upon another person I de-
Tending himself or a third person, in defending property, in mazing
an arrest or in preventing an escaps, as hereafter prescrited in this
chapter.

- a—,
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Text of I’Ilchlgan Revised Oriminal Code (Cont'd.)

[Tustification: Use of 1’1]} sical Force in Befensa of o Person]

. Bec. 515, (1) Except as provided in subsections (2) and (3), &
person is justificd in using physieal foree upon another person in or-
der to defend himself or a third persan from what he reasonably be-
Heves to be the use or Dmminent use of unlawiul physical foree by
that other person, and he may s a degree of Tarce which he reason-
ably belicves to bz necessary for the purpose. However, deadly physi-
cal force may not be used unless the actor reasonably believes that the
other person is:

{2} Using or about to use unlawiul d=adly physical foree; or

(b} Using or sbout to use physical Force against an occunant
of a dwelling whilz committing or atlempling to cormmit 2 bur-
Elary of the dwelling; or

{¢) Committing or abuut o commii a kidnapping, robbery,
foreible raps or lereible sodomy,

(2) Netwithslanding the provisions of subseelion {1}, & parson is
not Justified fn usinse deadly phivsical Yorce upon another person i he
knows that he can avoid the necessity of using thaf {oree wilth com-
plete safeiy: .

(2) By retreating, except that the actor is not required o
rotveat (1) if he is in hi= dwelling and was net the original ag-
grezsor. or (i) if he is 8 peace officor or a nrivale paorscy pssisi-
fng hin at his divection, and was acling pursuant to section 630;
ar

(b'i Ewr serrendering posseszion of property fo a FoUsei <l
i a rizht thereto; or

_ (+} By complying wilh 2 damand that he xbefain frosm po
fm‘mmg ai1 act which Le is not nbLfm led g perform.

DRI L

£2) Nﬂf.‘.‘.'li.tl'itﬂllﬂl‘lﬂ' ‘e provisians of subsc.c.tmn [1},.:1 phmcnlg
ot justified In using physicel foree i

{a) With infeni tu causz pliysical injuey or death 1o anat.mt‘
person, ko provoked the vse of unlaw{ul 3 1:,“"1-::11 forge by that
other person; or .

-l He was the initial aggre*‘sw, cxeapt that hig use of phiysi-
eal {orce upan another persca mnder the chrcumstances is justifi-
able if he witiviraws from the encounter and effectivaly com-
municaies {9 the cthwor person his intent to do so, bul the latier
nevertheless conidnues or threatens the use of unlawind physical
feree; or

(e} The physical foree Invelved was the product of 2 combat
by agleement not spemfma].ly authorized by law.
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Text of Michigan Revised Criminal Code {Cont'd.)

[Justitication: Usc of Physical Force In Defense of Premises]

See. 620, (1) A person in possession or control of premises, or 2
person who is licensed or privileged to be thereon, is justified in using
physical force upon another person when and to the extent that he
reasonably helieves it necessary to prevent or terminate what he rea-
senably believes to be the commission or atternpted cormmission of a
criminal trespass by the other person in or upon the nremises, Hows

‘evar, he may use deadly physical force under these circumstances
only (2} in defense of a person as deseribed i sectign 15, or ()
when he reasouably believes it necessary fo prevent what he reason-
ahly believes to be an attempt by the trespassey to comemit arson in 2y
degrec, o _

(2) "Premises” includes any building as defined in section 2800 ¢a)
and any real property.

[Jostifieaiion: Use of Phiysical Fores in Befevse of FPropariy]

Sec. B25. A person js justified in using physical foree upon ane.
other persen when and to the extent that La reasonahly helieves it
necessary to prevent what he reasomably believes to be an attempt
by the other person to commit thelt, crlminal mischief or eriminal
tampering Involving preperty, but e may use deadly physical force
under these vireamstances only in defense Of 3 porson as preseribed in
steton G5,

— e e PR, f—m -

[fustification: Use of Physical Force in Making an Arrest or in I're-
veniing an Escape]
See. B30, (1) Exwecept as provided in subsecton (2), a peace of-
ficer is justified in using physical force upon another person when
and fo the extent that he reasgnably believes it nocessary:

fa) To effect an arvest or to prevent the escape from custody
of an arrested person unless he knows {hat the arrest is way-
thorized; or

(b). To defend himself or a third pevson frora what he reason-
ably believes to he the use or imminent use of vhysical force while
eifeoting or atiempting Lo effect such an arrest or while prevent- -
Ing or atfempting 1o prevent such an E5Cape. ’

(2} A peace officer Is justified in using deadly phisical foree upon
another person for 2 purpose speeified in subscetion (1) only whnn__ he
.., reasenably believes that it is necessary: L
o &j--Tﬂ defend himself or a third perscn from what he r_ea-'
{.\ sonakly bolieves to be the use or imminent use of deadly physieal |

force; or e e e e - e
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d USTIFICATION

Text of Michigan Revised Criminal Code {Cont'd.)

[Justification: Use of Physical Force in Making an Arrest or in
Preventing an Escapel

Sea. &30 (Cont'd.).

{b) To cffect an arrest or to prevent tlte escape from custody
of a person whom he reasopably believes (i} bas commitied or
atternpted to commit a feleny involving the use or thrcatened usc
of deadly physieal force, or () is attempting to escape by the use
of a deadly weapon, or (i} otherwise indicates, except through a
motar vehicle violation, that he is lkely to endanzger human life
or to infliet sevious physical injury unless apprehended witheut
delay. .

(3} Nothing in subsection (2) (b) shall be deemed to constitute
justification for reckless ov eriminally negligent conduct by & peace
officer amounting 1o an offense against or with respect to innocent
persons whom he is not seeking to arrest or retain incustody. .

(4} For purposes of this scetion, a renscnable belief that a person
has committed an offense means a reasonable belief in facts or cir-
curnstanees which if frue would in Iaw conslilute an offense. If the
believad facts or cireumstanees would not in law constitute an offense,
an erroneous though not unreasonable belief that the law is atherwise
dces not render justifiable the use of force to make an arrest or to
prevent an escape from custody. A peace officer who is effecting
an arrest pirsuant 1o 2 warrant is justified in using the physicat foree
preseribed in subseciions (1) and (2) unless the warrant is thvalid and
is known by the officer to be invalid.

(5) ¥xeept as provided in subscetion (6), a person whe has been
directed by a peace officer #o assist him to effect an arrest or to pre-
vent an escape from custedy Js justiffed in using physicai {oree when
and to the extent that he reascnably believes that force to be noces-
sary to carry out the peace officer’s direclion, unless he lnows o
believes thai the arrest ov prospective arrest is not or was not author-
1=ed,

{3) A person who has been directed to assist a peace offieer under
chicaimelances specified in subsection (5) may uwse deadly physical
“farce to effect an arvest or to prevent aa escape only when:

fa) He reasonalily belioves that force fo be necessary to defend
himself or a third person frome whal he reasonably believes 1o be
the use or immines & wie of deadly physical force; or
- (b)) Ie is directed or authorized by the peace officer to use
Geadiy physieal force and does not know, if that happens to be
. ¥
the case, that the peace officer himisell is not authorized to uze
deadly physical force under the eircumstances.
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Pext of Michican Revised Criminal Code (ContTd)

[Justification: Use of Physical Force in Making an ArTest or 1n
Preventing an Escapel

Sec. 530 (Cont'd. ).

(7} A privnle person acling on lids own account is justified in using
physical fores upon ancther person when and to the extent that he
roasonably believes it necessery o eifect an avrest or to prevent the
escape from custedy of an arrested person whom he reasonnily he-
lieves nas eommitted a felony ond who m {sct basz commitled that
felomy: Dbut he is justified in uaing deadly phiysieal force for the pus-
pose only when he reasonably balieves it pecessary to defeird himself
or & third person from what ha reasonably belicves to be the use or
imrainent use o deadiy phveies] foree.

£3) A puard or peace officer smyloyed in a delenfion facility is
justified: .

{7 Tn usg d-adiv vhysical fovee when and to the extent that
he reasonobly bolieves it necessary to prevent what he reasenably
belieyes to be the escape of o prizoner from the maximum or
medium securily pordon of any detention facility, or from armed
ool or guand, ' :

{b) Im using physical force, but not deadly physical foree, in
all other circumstances when and to the extent that he reasonably
helieves it necessury to prevent whal he reasonably- belisves to
be {he escape of a prisoner from a detention facility.

(9) “Detention facility™ as used in subseetion (8) means any place
used for the confinement, purswant to law, of a person:

fa} Charged with or convicted of an offense; or .

{k) Charged with being or adiudicated 2 neglected minor or
juvenile delinguent; or :

fed Held for cxtradilion; or

(d) Otherwise confined pursuant io an order of a court

Tiress] .

Hec. 8535, (1) The ~onundssion of acefs which wowdd otherwise con-
slitete an oftense is not criminal if the actor engaged in the proseribed
eonditel becovze bz way coereed to (o s¢ by the use or threatened im-
rminent tse of mlawfl nhysieal foree upon him or g thivd pevson,
wihicl: foree or thregianed [oree a person of reasonable firmuess in his
situation would have been unable to vesist,

{2} A person deos nof onefit from the deferse in subsection {1)
if be intendonally or recklessly placed himself in a situation in which
it was probable that e would be subjected fo tha foree or threatened
foree deseribed in =ubecetion {1).
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JUSTIFICATION

Text of Michigan Revised Criminal Code (Cont'd.)

[Entrapment] . .

! See. 640. The commission of aets which would otherwise coneti-
tute an offense i=s not crimingl if the actor cngaged in the prosoribed
eonduect beeause he was induced Lo do so by a law enforcement offf-
cial, or by & person acting in cooperation with a lav enforcement of-
ficial, seeking to ablain evidence against him for the purpose of crim-
inal prosecution, and if the methads vsed to obizin that evidonee were
such as to croate a subsiantial risk that the acts would be committed
by a person not otherwise disposed o commit them. Induccmeant to
comnit an offcnise means artive iInduccment,  Conduct merely afford-
jng a person an opportunity to commit an offense does not consti-

farte Entrapmcnt_.

-

Burden of Injeeting Issues of Joslification

See, 645, The burden of injecting the iseue of justification under
the preceding sections of thiz chapler is on ihe defendant, bot this
does nok shift the burden of proof.

P . - . P .- - .
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