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ARTICLE 4. GEMERAL PRINCIPLES OF JUSTIFICATION

Tentative Draft No. 1 April 1870

Section 1. Justification: a defense. In any prosecution for an

offense, justification, as defined in sections 2 to 18 of this Article,

is & dafense.

COMMENTARY - JUSTIFICATION; A DEFENSE

&, Summar

This section designates justification as & "defense"
instead of an "affirmative defense," thereby reguiring that
‘justification, when invoked by the defendant, must be nega-
tived by the state beyond a reasonzble doubt.

This treatment of the defense continues the Oregon case
Taw doctrine with respect to "self-defense” and is in accord
with the majority of states. (See. Model Pepal Code, Tent..
Oraft No. 8, p. 4 {1958); Hall and Glueck, Cases on Criminal
Law 96 (2d ad, 1958).

The best statement regarding the burden of proof in
such cases appears in State vy, Ruff, 230 Or E46, 370 P2d
942 {1962}, a prosecution for second degree murder in which
the defendant contended that the killing of the victim
amounted to excusable homicide as defined in ORS 163.110
and that the trial court erred in denying a motion for a
directed verdict of acguittal. Perry, J. in the opinion
states:
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"While it is not necessary that the def-
endant establish that the death was accidental or
the defendant acted in self defense to have a jury
return a verdict of not guilty, as it is only nec-
essary that the jury entertain a reasonable doubt
in these respects., nevertheless, it is for the jury
to determine whether or not there is a reasonabie
doubt." At 551. See, State v. Holbrook, 98 Or 43,
188 P 947, 192 P 640, 193 P 434 (1920).

The Oregon Court also has held that in a homicide case,
even if the defendant denies the killing, he is entitled to
an -instruction on self-defense if the issue is raised by the
evidence in the case. State v. Anderson, 207 Or 675, 694,
298 P2d 195 {1956).

State v. Steidel, 98 Or 681, 194 P 854 (1921}, held
that it is not necessary to plead self-defense in order to
raise the issue at trial. See, also State v. Mack, 57 Or
565, 112 P 1079 (1911).
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Section 2. Justification; genmerally. (1) Unless inconsistent
with other provisions of this Article defining justifiable use of
physical force, or with some other provision of law, conduct which
would otherwise constitute an offense is justifiable and not
criminal when it is required or authorized by law or by a Jjudicial
decree or is performed by a public servent in the reasonable
exercise of his official powers, duties or functions.

(2) As used in subsection (1} of this section, "laws and
judieial decrees" include but are not limited to:

(a) TLaws defining duties and functions of public servants;

(b) Laws defining duties of private citizens to assist
public servants in the performance of certain of their funetions;

(e} Laws governing the execubion of legal process;

(d) Laws goverming the military services smd conduct of
war; and

{e)} Judgments and orders of courts.
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COMMENTARY - JUSTIFICATION; GEMERALLY

A.  Summar

Subsection {1) merely provides that statutes or court
decisions which impose a duty or grant a privilege to act
may be followed without the actor incurring criminal liabil-
ity thereby.

The term, "public servant" is not defined in this
Article, but would generally inciude the same pubiic officers
or empioyes inciudad within the definition of the term as
used elsewhere in the proposed code. Ordinarily. however,
the application of the justification principles would in-
volve public servants such as law enforcement officers, fire-
men or others dealing with amergency situations that might
call for the use of some degree of force by them.

The term "conduct” is not defined but is not used in
the broad sense as the term is defined for purposes of Article
2 of the code. For the purposes of the instant Article, the
noun is intended to have its erdinary dictionary meaning.

Subsection (2) sets forth examples of the itypes of
instances in which conduct is to be considered as required
or authorized by law.

B. Derivation

The section embodies language that is essentially the
same as Michigan Revised Criminal Code 5. 601. The last
phrase in subsection {1) is taken from New York Revised Penal
Law s. 35.05 (amended 1968}.. The New York commentary indi-
cates that the original provision has been criticized in
some guarters as not being sufficiently comprehensive for
its purpose because official conduct of the nature Indicated,
though accepted as proper, may not always be expressly 're-
quired or authorized" by law. An example given is that
there may not be any statute or regulation expiicitly author-
jzing officers of a particular poiice department to buy
narcotics for purposes of criminal prosecution and, hence,
that such activity might subject the officer to a technical
charge of unlawful possession of narcotics. Uhile such a
charge would be unlikely, the Commission beljeves that the
New York approach is desirable.
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C. Relationship to Existing Law

Oregon has no comparable existing statute, but does have
specific provisions relating to arrests, execution of search
warrants and other legal process and the duties and privileges
of peace officers and private persons in relation thereto.
See, ORS 133.220-133.3E0, 141.110, 162.530, 163.100, 426.215.
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Section 3. Justification; choice of evils. {1} Unless incon-

sistent with other provisions of this Article defining justifiable use
of physical force, or with some other provision of law, conduct which
would otherwise constitute an offense is justifiable and not criminal
when:

{a) That conduct is necessary as an emergency measure to avoid an
imminent public or private injury; and

(b} The threatened injury is of such gravity that, according to
prdinary standards of intelligence and morality, the desirabiiity and
urgency of avoiding the injury clearly outweigh the desirability of
avoiding the injury sought to be prevented by the statute defining the
offense in issue.

{2) The necessity and justifiability of conduct under subsection
{1} of this section shall not rest upon considerations pertaining only
to the moralify and advisability of the statute, either in its general
application or with respect to its application to a particular class of

cases arising thereunder.
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COMMENTARY - JUSTIFICATION: CHOICE OF EVILS

A, BSummary

Subsection (1) of this section is designed to allow
the balancing of the injury which the actor sought to pre-
vent against the injury which he caused. {(See MPC Tent. Draft
No. 8, pp. 5~10 {1958)), Examples of its application would

include blasting buildings to prevent a mzjor fire from
spreading, breazking inte an unoccupied rural house in order
to make an emergency telephone call to save a person's life
or forcibly restraining a person infected with a highly
contagicus and dangercus disease.

Subsection (2), however, is intended to ensure that
the balancing cannot go to the desirability of the statute
itself under which the prosecution is mainftained. In other
words, the actor cannot "pick and choose" the laws he will
obey on the basis of whether he or anyone else deems them
advigsable. As the Michigan commentary illustrates, "a perscn
canriot claim that euthanasiaza ought not bhe viewed as a crime,
or that there is an exemption in 2 ¢riminal trespass statute
in favor of those who invade public offices to protest against
Unites States foreign policy."

The preliminary drafts contained the following additional
subsection: "(2)} Whenever evidence relating to the defense
of justification under this section is raised by the defendant,
the court shall rule as a matter of 1aw whether the claimed
facts and circumstances would, if estabiished, constitute a
justification." 1Its purpose was to attempt to control possible
misuse of the "cholce of evils concept." The Commission de-
cided to delete this provision and leave it 1o the trial Judge
to deal with the matter as he would any other offered evidence.

B. Derivation

The section is derived from Model Penal Code s. 3.02,
New York Revised Penal Law s. 35.05 {2) and Michigan Revised
Criminal Code s. 605.

C. Relationship to Existing Law

There is no counterpart of this section in present Oregon
law.
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Section 4. Justification; use of physical force generally. The

use of physical force upon another person that would otherwise constitute
an offense 1s justifiable and not criminal under any of the following
circumstances:

(1} A parent, teacher, guardian or other person entrusted with
the care and supervision of a minor or an incompetent person may use
reasonabie physical force upon such minoyr or incompetent person when and
to the extent he reasonably believes it necessary fo maintain discipline.
or to promote the welfare of the minor or incompetent person.

(2) An authorized official of a jaii, prison a;.correctionaI
institution may use physical force when and to the extent that he
reasonabiy believes it necessary to maintain order and discipline
or as is authorized by law.

(3) A person responsibie for the maintenance of order in a common
carrier of passengers, or a person acting under his direction, may use
physical force when and to the extent that he reasonably believes it
necessary to maintain order, but he may use deadly physical force onily
when he reasonably believes it necessary to prevent death or serious
physical injury.

(4) A person acting under a reasonable belief that another person
is about to commit suicide or to inflict serious physical injury upon
himsalf may use physical force upon that person to the extent that he

reasonably believes it necessary to thwart the result.
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{5) A person may use physical force upon another person in defending

himself or a third person, in defending property, Tn making an arrest or

in preventing an escape, as hereafter prescribed in this Article.

COMMENTARY — JUSTIFICATION; USE OF PHYSICAL FORCE GENERALLY

4, Summary

The purpose of section 4 is to set forth the different
circumstances in which physical force may be used by a person
without committing a criminal offense.

Subsection {1) justifies the use of reascnable, bub not
deadly, force by parents, teachers, guardians and cthers
entrusted with the care of minors and incompetents for the
purpose of maintaining discipline or promoting the welfare
of the minor or incompetbent person.’

Subsection (2) is designed to integrabte the criminsl code
provisions with other applicable statutes governing discipline
of priscners. (See ORS 137.380, 421,105, £21..012, Const. Art. 1,

section 1%).

Subsection (3) permits railroed conductors, bus drivers
and others responsible for maintenance of order on COREOR
carpiers to use reasonable physical force to mainbtain order.

Subsection (4) allows reasonable physical force te be
used to prevent an apparent sulcide attempt.
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Subsection {5) integrates the section with the sections
which follow in order to present a complete 1ist of the genaral
types of situations in which the use of physical force is justi-
fiabie.

B. Derivation

The section is based on New York Revised Penal Law s. 35.10
and Michigan Revised Criminal Code 5. 810.

. Relationship fo Existing Law

Subsection {13: As noted in the MPC:
", . .existing Taw universally allows a privilege
for the exercise of domestic authority, sometimes articu-
lated in the penal statutes, though often without seeking
to define its scope.” (Tent. Draft No. 8, p. 72 {19%8)).

Oregon treats the subject in the statufe relating to excusable
homicides.

ORS 183.110: The %illing of a human being i5 excus-
able when committed . . .by accident or misfortune in law-
fully correcting a child or servant, or in doing any other
Tawful act, by lawful means, with usual and ordinary caution
and without any unlawful intent.

No existing statute deals specifically with the matter of the
use of physical force against a minor or incompetent perscn by a
teacher or other person entrusted with their care; however, the
same considerations that call for a special justification for the
use of force by parents would seem to apply. {5ee QRS 339,200,
260 re discipline of puplils).

Subsection {2} has no existing statutory counterpart.
Subsection {3) is a new statutery proposal. Railroad con-

ductors and engineers now are vested with the power of sheriff under
ORS 764.160.
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Subsection {4} also is new, but supports the general policy
of the law to discourage and prevent sufcides. (See, ORS 163.050}).

Subsection {5), as noted previously, is intended to tie to-
gether the basic section with the subsequent sections in the Article.
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Section &. Justification: use of physical force in defense of

a_person. Except as provided in sections 6 and 7 of this Article, a
person is justified in using physical force upon another person to
defend himself or a third person from what he reasonably believes to
be the use or imminent use of uniawful physical force, and he may use

4 degree of force which he reasonably believes to be ngcessary for the

purpose.

COMMENTARY - JUSTIFICATION; USE OF PHYSICAL

FORCE IN DEFENSE OF A PERSON

Sea Commentary under section 7 infra.
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Section 6. Justification; limitations on use of deadly

physical force in defense of a person, Notwithstanding the pro-

visions of section S of this Article, a person is not Justified
in using deadly physical force upon another person unless he
reasonably believes that the other person is:

(1) Committing or attempting to commit a felony involving
force or vieclence; or

(2) Using or about to use physical force against an occupant
of a dwelling while committing or attempting to commit a burglary
in the dwelling; or .

(3) Using or about to use unlawful deadly physical force;
however, a person shall not use deadly physical forece in defense
of bhimself if he knows that he can with complete safety avoid the
necessity of using such force by retreating. A person is under no
duty to retreat if he is:

(a) In his dwelling and is not the original AEETESSOT; O

(b} A peace officer or a person assisting a peace officer at

his direction, acting under section 132 of this Article.

COMMENTARY - JUSTIFLCATION. LIMITATIONS ON USE OF DEADLY PHYSICAL
FORCE TH DEFENSE OF A PERSON

Gee Commentary under section 7 infra.
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Section 7. Justification:; limitations con vuse of physical

force in defense of a person. Notwithstanding the provisions

of section 5 of this Article, a person is not justified in using
physical forece upon another person 1f:

{1} With intent to cause physical injury or death to another
perscon, he provokes the use of unlawful physical force by that
PETSON; O

(2) He is the initial aggressor, except that his vse of physiecal
force upon another person under such circumstances is justifiable
if he withdraws from the encounter and effectively communicates to
the other person his intent toc do so, but the latter nevertheless
continnes or threatens to continue the use of unlawful physical
force; or

(3} The physical force involved is the product of a combab

by agreement not specifically authorized by law.
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COIMMENTARY - EUETIFIGATIDN; USE OF PHYSTCAT FORCE IN DEFENSE OF
PERSON

JUSTIFICATYION: LIMITATIONS ON USE OF DEADLY PHYSICAL
TORCE IN DEFHISE OF A PELSON

JUSTIFLCATTON: LIMITATIONS ON USE OF PHYBICAL FORCE
TH DEFENSE O A PERSON

A, Summayry

Teken as a whole, sections 5, 6 and 7 attempt to formulate
statubory guidelines to be followed in determining when and
to what degree a person is justified in uging physical force
against another in self-defense,

SBection 5 permits one to defend himself or a third person
from what he reasonably believes to be the use or imm nent use
of physical force and, subject to the limitations set out in
sections 6 and 7, to use a degree of force which he Treasonably
believes %o be necessary., HNo special relationship between the
actor and the third persom is required before he can act to
Protect another.

Section 6 restricts the use of deadly physical force, a
term defined in the General Definitions section of Artiecle 1,
to situatiens in which the actor reasonably believes that the
person is about to commit forcible feleonies, or is about to
use physical force against an ocecupant of a dwelling during a
burglary, or is about to use deadly physical force. However,
with respect to the latter situation the actor is not
privileged to use such force if he knows he can with complete
safety avoid the problem by retreating. Paragraph (a) of
subsection (3) provides that he is under no duty to retreat,
even though he knows it is possible, if he is in his owm
dwelling and is not the originator of the affray. Paragraph
(b) makes it unnecessary to retreat if the actor is a peace
officer or a person assisting the officer at his direction.

Sectlon 7 further qualifies the availability of physical
force (as contrasted to deadly physical force) by a persen
acting in self-protection. Subsection (1) prohibits a person
from provoking another inte using force and later claiming
that he employed physical force in self-defense., Subsection
(2) prevents the original agegressor from claiming self-
defense, unless he withdraws and effectively communicates
his withdrawal to the other person. If the original victim
still continues the engagement he then becomes the aAFgressor
and the original assailant becomes the viebim.
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Under subsection (3}, neither party to mutually agreeable
combat, which is not sanctioned by law, can claim self-defense.

B. Derivation

Sections 5, 6 and 7 are adapted from Michigan Revised
Criminal Code s. 615 and New York Revised Penal Law s. 35.15.

C. Relationship to Existing Law

Two existing statutes, ORS 145.110 and 163.100, deal with
the matter of using justifiable physical force in self-defense.

QRS 145.710, the general “self-defense" statute, provides
two bases for Tawful resistance by a persan "about to be injured®
or by any third person in his defense: (1} To prevent a crime
against his person, and (2} To prevent an i1legal attempt by
force to take or damage property. The statute is silent on the
question of the degree of force that may be used under either
of the circumstances.

The pertinent parts of ORS 163.100 for the purposes of
these sections are paragraphs (a) and (b) of subsection {2)
which justify the killing of another by a person to prevent
the commission of a felony upon him or upon the spouse, parent,
child, master, mistress or servant or to prevent a felony upon
his property.

Two related statutes which should be noted are the following:

ORS 163.110: The killing of a human being is excusable
when commitied:

(1) By accident or misfortune in lawfully correcting
a child or servant, or in doing any other lawful act, by
lawful means, with usual and ordinary caution and without
any unlawful intent.

(2} By accident or misfortune in the heat of passion,
upon a sudden and sufficient provocation, or upon & sudden
combat, without premeditation or undue zdvantage being
taken, and without any dangerous weapon or thing being
used, and not done in a2 cruel or unusual manner.
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ORS 163.140: Whenever, on & trial of a person in-
dicted for murder or manslaughter, it appears that the
alleged killing was comnitted under circumstances or in
cases where it is justifiable or excusable, the Jury
must give a general verdict of not guilty.

In addition to the foregoing, the statute that defines
the crime of pointing & firearm at another contains a self-
defense exception:

ORS 163.320: Any person over the ade of 12 years
who, wWith or without malice, purposely points or aims
any loaded or empty pistol, gun, revolver or other fire-
arm, at or toward any other person within range of the
firearm, except in self-defense, shall be fined upon
conviction in any sum not less than $10 nor more than
$500, or be imprisoned in the county jail not less than
10 days nor more than six months, or both. Justices of
the peace and district courts have jurisdiction concurrent
with the civcuit court of the trial of violations of this
section. When any person is charged before a justice of
the peace with violation of this section, the court shail,
upon motion of the district attorney, at any time before
trial, act as a conmitting magistrate, and if probable
cause be established, hold such person to the grand jury.

Draft sections 5, 6 and 7 attempt to describe more precisely
than do the existing statutes those situations in which force
and the degree thereof may be employed in defense of a person.
The provisions of the sections, except for subsection (3) of
section 6, relating to the duty to retreat in the face of deadly
force, are basically a codification of Oregon case law doctrines.

The Oregon Reports abound in self-defense opinions, particu-
larly homicide cases. The leading cases in this area are State
v. Gray, 43 Or 446, 74 P 927 (1904), and State v. Rader, a4 Or 432,
186 F 79 (1919].

In Gray the defendants, Woodson and Wade Gray, were indicted
for first degree murder, and Woodson was convicted of mans laughter
for the fatal shooting of one Hallgrath during a fight upon a _
public road. The evidence showed that the deceased was the initial
agressor, but was unavined, and that the defendant drew a pistol
and warned the deceased to desist. The latter continued and in
the ensuing scuffie he was shot.
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. The Gr trial court instructed the jury dn self-defense
in the following language:

"But such right of self-defense as will justify
the taking of 1ife of the assailant can only be exercised
to defend his life or defend his person from great bodily
harm. But danger of a battery alone will not be sufficient

to Jjustify the teking of the life of his assailant.”
At 454,

The refusal of the court to give the following reguested
instruction was one of the errors urged successfully on appeal:

"It is not necessary that the assault made by the
deceased at the time upon the defendant Woodson Gray, if
you find that an asssult was made, should have been made
with a deadly weapon. An assault with the fist alone,
if there was an apparent purpose and the ability to in-
flict death or serious boedily injury by the deceased upon
the defendant Woodson Gray, is sufficient to Justify the

killing in self-defense, if the defendant, Woodson
Gray, at the time he shot and killed the deceased,

had reason to believe and did believe, that he was

in imminent danger of death or great bodily harm at
the hands of the deceased." At 454,

In reversing the Gray judgment, the Oregon Supreme Court
held that the requested 1nstruction should have been given,
noting that the evidence tended to show that the deceased was
a blacksmith in the prime of life and a large, powerful man,
while the defendanf, although a large man also, was much

older and in ill health, The reascns given for the holding
were:
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"A mere assault, or the danger of a battery alone,
without any real or apparent danger of life or limb, or
the infliction of great bodily harm, will not, it is
true, justify the taking of human life. In such a case
the assailed may withstand the attack and meet force
with ferce, but not kill hig agssailant. The law does
not require that he, being in a place where he has a
lawful right ‘o be, and not being himself the aggressor,
shall retreat to the wall, but it is his duty to re—
treat or otherwise avoid further conflict if he can
reasonebly do 5o _withoub denger Lo his life or subjecting
hmimself To great bodily harm, rather than take the iife
of his aggressor; that 1s Lo say, retreat or avoidance
of further conflict to prevent the takinz of human life
15 only required where the assault 1¢ not accompanled
With imminent danger o 1ife or great bOodliy inj
Teal or apparent, WwHere, however, Lhe assault ie attended
with such demonstration, and the present abllity to
execute it, whether the assailant is armed with a deadly
weapon or noy, as to indicate to the assailed, =cting
reasonably upon appearances, that he is in imminent danger
of being beaten and malftreated, and probably disfigured
or maimed, or his life imperiled, he has z right to with-
stand the assault, even to the taking of the life of the
aggresgor.” At 454-455, (Emphasis supplied.)

The Rader case is quite similar on its facts to Gr
in that the defendant was indicted for second depree murder
and convicted of manslaughter; was armed with a gun and fatally
shot an unarmed, but larger, more powerful adversary. In
reversing the judgment of convicticon the Oregon Supreme Courtd
discussed several different aspects of self-defense:

"Although many expressions have been used %o the
effect that a man rightfully may defend himself against
a felonious attack, yet it is not reascnable or just to
say thet the abttack must in all cases be 8 felonious
one before the defendant is allowed to repel it with
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o éﬁffiégént'fcréémfo'prevent not_énly danéér to his
1ife but also great bodily harm, irrespective of whether
the latter is effected by felonious means or not.

"eael® 15 not the intent of the assailant which harms
the one he attacks, neither is the latter bound by it nor
required to ascertain it....It is the imminent danger,
real or appearent, of great bodily harm to himself whieh
Justifies a defendant in protecting himself. At 456,

"It is essential that the defense must not be
excessive nor disproporticnate to the force involved in
the attack upon the defendant, all to be judged by the
Jury from the standpeint of a reasonsble man in the
situation of the defendant at the time, under all the
circumstances surrounding him." At 458,

The Rader Court alse approved the doctrime of retreat
laid down in State v, Gray.

Bubsection (3) of section & pualifies the Gray-Kader
retreat doctrine to the extent of requiring retreat by a
person in the face of unlawful deadly physical force, Lif the
actor knows that he can with complete safety avolid the
necessity of using deadly physical force against another.
However, the result in a given situation would probably be
no different under the proposed "complete safety" test
before retreat becomes necessary than under the case law
formulation witich requires retreat "only where the assault
is not accompanied with imminent danger to life or great
bodily injury" inasmuch as it seems ilmpossible that the former
could exist without the latter.

The proposed sections are consistent with the holdings
in the following additional self-defense cases:

Where a woman slanped defendant for czlling her
a dirty dog, he was justified in striking back only if
necessary for self-protection, Silfast v. Matheny,
171 Or 1, 136 P24 260 (1943).

If & policeman not known to be such to the defendant
was recklessly firing his pistol and endangering by-
standers force could be used to disarm him. State v.
Steidel, 98 Or 681, 194 P 854 (1021).

A defendant may not Jjustify himself in doing
more for the defense of another than the latier could
do  for himself., State v, Yee Guck, 99 Or 231, 195
P 363 (19°1); Linkhart v, oavely, 190 Or 484, 227 P2d
187 (1951); State v, Joung, 50 Or 227, 96 P 1067 (1903).
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1f a man, being upon his own premises, or a place
woere he has a right to be, is assailed without provoca=-
tion by a person with a deadly weapon, and apparently
seeking his 1ife, is not obliged to retrest, or consider
whether he could safely do so, but may stand his ground
and meet the attaclk in such a way and with such force
as, under the circumstances, he at the moment honestly
believes, and has reasonable ground to believe is
necessary to save his own life or protect himself from
great bodily harm., State v, Gibson, 43 Or 184, 73 P
33% (1903}, (The duty to retrest would be modified to
the extent hereinbefore noted.)

L heomicide cammot be justified on the ground of
self-defense unless it is made to appear that the
accused had been put in imminent danger by another,
and that the killing was done to prevent the apparent
comunission of a felony by the other on the accused.
State v. Bmith, 43 Or 105, 71 P 973 (190%).

When =z men is armed, and seeks another for an
affray, the law will not permit him to provoke and
urge on the difficulty to a point where there is an
appearance of an attempt to use weapons, and then
justify the sggresscor in taking life simply on the
eroun ¢f apparent danger. In such case he is the
aggressor, and the cause of the danger which menaces
him, and he must abide by the condition of things
which his cwn lawless conduct hag produced., State v.
Hawkins, 18 Or 476, 23 P 475 (1890); State v. lNctann,
%5 Or 155, 72 P 127 (l?DBD; State v. Joseph, 230 Op
GBS, 371 P24 689 (1%&2).

The term "self-defense” is used in ORS 163,320
in a broad sense, and includes the right to kill
in defense of one's child or to prevent the commission
?fga gelony. State v, Nodine, 198 Or 679, 259 P24 1056
1 5‘5 L ]

The terms "justifiable" and "excusable" homicide
are often used synonymously. BState v, Trent, 122 Or
han o 252 P 975 (1927).

See also, Goodall v. State, 1 Or 333 (1861);
State v. Remingtom, S0 Or 99, 91 P 473 (1907): State v.
Barnes, 150 Ur 5795, 44 P2d 1071 (1935); State v. Doherty,
52 Or 591, 98 P 152 (1908)}; State v. lorey, 25 Or 241,
55 P 655 (1894); Stabe v. Finoh, OF Or &85, 103 P 305
{1909); State v. Young, e Or 277, 96 P 1067 (1908});
State v. Walsworth, &4 Or 371, 103 P 516 {190G).
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Section 8. Justification; use of physical force in defense of

premises. (1) A person in Jawful possession or control of premises s
justified in using physical force upon another person when and to the
extent that he reasonably believes it necessary to prevent or ferminate
what he reasonably believes to be the commission or attempted commission
of a criminal trespass by the other person in or upon the premises,

{2) A person may use deadly physical force under the ci roums tances
set forth in subsection {1) of this section only:

{a) In defense of a person as provided in section 6 of this Article;
or

(b} When he reasonably believes it necessary to prevent the com-
mission of arson by the trespasser.

(3) As used in subsection {1) and paragraph (a) of subsection (2}
of this section. “premises" inciudes any buiiding as defined in Article
_ 15 and any real property. As used in paragraph (b} of subsection (2},

"premises" includes any building.

COMMENTARY - JUSTIFICATICN; USE OF PHYSICAL FORCE IN DEFENSE

OF PREMISES

A. Summary

Section 8 allows the use of nondeadly force whenever there
is a criminal intrusion into premises, or the reasonable
appeavances of such an intrusion. Premises, as defined in
subsection {3) incorporates, for the purposes of subsection (1)
and paragraph {a) of subsection (2), the definition of the
term that appears in.the Article on Burglary and Criminal

 Trespass and includes real property and any vehicle, boat, air-
craft or other structure adapted for overnight accommodation of
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persons or for carrying on business therein. For the pur-
poses of paragraph {b) of subsection {(2), the term is Timited
to "buildings" and does not include real property.

Deadly physical force, as defined in the generzl def-
initicns, can only be used in circumstances which fall ynder
the provisions of section & of the Article, or in which it
is reasonably believed necessary to prevent the commission of
arson. The listing of arson takes care of the only other
serious felony not included in the 1isting in subsection {1)
of section 6. The consensus of the Commission was that a person
who commits arson would, by virtue of that act, be considered to
be a "trespasser! within the meaning of section 8.

B. Derivation

The section is based on Michigan Revised Criminal Code
5. B20.

C. Relatianship to Existing Law

As observed earlier in commentary toc this Artiecle, one
of the grounds for justifiable homicide is "To prevent the
commission of a felony upon his property, or upon property
1n his possegsion, or upon or in any dwelling house where he
is." (ORS 163.100 (b)). (Emphasis supplied.) To the exbtent
that the statute authorizes the use of deadly force against
a8 burglar in the absence of danpger to an occupant therein
(if in fact 1t does) the law would be tightened so as to pro-
hibit the use of deadly force in defense of a dwelling except
where a persen reasonably believes the intruder is using or
about to use physical force against an occupant while committing
a burglary in the dwelling o1 o prevent what a person reason-
ably believes to be an attempt by the trespasser to commit
ArBOL.

In connection with the use of deadly force against a
burglar, the New York commentators make a sound observation:

"It would seem that anyone seeking %o check a
burglar from committing his c¢rime, and having reasonable
cause to believe deadly force necessary for that purpose,
would also have roasonable cause to fear some physical
force by the burglar." (Commentary, Hew York Revised
Penal Law 3 35.20 (1968 Amendment }}.
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The proposed section, in allowing a greater degree of
physical force to be used by a person in defense of a dwelling
or in defense of an occupant in a2 dwelling than would be
Justifiable in defense of a person generally or in defense of
property generally, is consistent with the traditional concept
of a man's habitation as his “castle" that has Tong been favored
by the law. However, the section recognizes the social interest
in human life and does not authorize the use of deadly force to
prevent a mere trespass alone.

The draft section attempts to strike a balance between
conflicting social interests by placing defense of habitation
on a higher plane than mere defense of other property, and
defense of & person in a dwelling on a higher plane than would
otherwise be justified. These conflicting interests are clearly
summarized by one noted authority, who observes:

"Defense of the dwelling may be for the purpase of saving the
honze itgelf Tromn damage or destruction, oy It may he to preserve its
character as a place of refuge and repose by preventing the unlawful
intrusion of outgiders, The dweller is privileged to use reasonable
nondeadly foree to prevent any unlawful harm or injury to his place
of abode and if 5 malicions atiack is mada for the purpese of destyroy-
ing it by fire, explosion or in some other manner, he is privileged to
use deadly fores if this reasonably scems necessary to defend his
taastle! against such threatencd harm.

Tf the defense is for the purpose of preventing an unlawlul in-
frusion it becomes neccssary to Inguire info the nulure or apparent
nature of the threatoned invasion. There is a sirong social Interest
in preventing any unfawful entry of the dwelling and the dweller is
privileged to use reasonable nondeadly force in the effort fo prevent
such an entry rerardless of its nature or purpose, but the social inter-
est in human life is too great Lo permit the use of deadly force for
the prevention of a mere civil trespass even in the dwelling itself, as
mentioned abeve.  On the other hand deadly fovce is privileged if
it is necessary or reasonably scems o be necessnry fo prevent an
unlawlful entry attempted for the purpese of committing barglary, or
of killing or infiicting great bodily infary upen the dweller or some
member of his household.

"The point of difficulty has been in regard to an unlawful entry
atternpted for the purpoze of a personal attack of & nonfelonious na-
ture upon the dweller or somme member of his heousehold. The yule
mentioned sbove in the discussion of self-defense, which prehibits the
use of deadly foree in defending apainst an chviously nondeadly at-
tack, hias induced some courts to make a similar limitation to the priv-
ilega of defending the habitation apainst an unlawful entry. Suoch
conrts hold that the privilege to use deadly force to prevent an unlaw-
ful entry of the dwelling iz limited to cases of enfry with intent te com-
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purpose of making a personal assavlt which is neither intended nor

likely o Kl or lo inflict greal bodily injury.  On the ofher hand
there ave streng veasons for recosnizing the dwelling as a place of
refuge in which the dweller may expect fo he free from personal af-
tack aven of = nondangerous charaeter, and the trend has been in the
direction of holding that an unlawfol entry of the dwelling for the
purpose of an assault upon somes person therein may be resisted hy
deadly foree if this reasonably scems necessary for the purpose* al-
though the circumsiances may not be such a5 to justify a belief thai
there wag aciual pevil of life or great bodily harm.* ™

Perkins on Criminal Law 1023-1024 (Foundation Press, 2d ed. 1969).

Thé limitations on the use of physicai force against a trespasser
are in accord with Oregon case law, {e.qg., Schafele v. Newman, 187 Or
263, 210 P2d 573 (1948); Eldred v. Burns, 1BZ2 Or 394, 188 P2d 154 (1948);
Penn_v. Henderson, 174 Or 1, 146 P2d 760 (1944)].
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Section 9. Justification; use of physical force in defense of

property. A person is Justified in using physical force, other than
deadly physical force, upon another person when and to the extent
that he reasgnably believes it to be necessary to prevent or terminate
the commission or attempted commission by the other person of theft

or criminal mischief of property.

COMMENTARY - JUSTIFICATION; WSE OF PHYSICAL FORCE

IN DEFENSE OF PROPERTY

A. Summary

This section covers the use of physical force by a per-
son, who is not present or defending 2 dwelling and who is
not in fear of physical injury, to prevent theft or criminal
mischief of property.

8. Derivation

The lapguage of the section is taken from New York Re-
vised Penal Law s. 35.25 {1968 Amendment)} and resembles
Michigan Revised Criminal Code s. 625.

C. FRelationship to Existing Law

A literal reading of the "justifiabie hamicide" statute
might 1ead one to balieve that a person now may kill another
to prevent tha commission of a felony upon his property:

“The ki11ing of a human being 15 also justifi-

able when committed: . . . .By any person. . . .To pre-
vent the commission of a felony upon his property ar
%pun{pruperty in his possession. . . ." ORS 163.100

2) (a}. '
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As defined in ORS 161.010 {11): “‘Property' includes both
real and personal property.” .

Professor Roliin Perkins states:

"In the absence of statutory authority the use of
force intended or 1ikely to cause death or great
bodily injury is never authorized for the defense of
property {as such).” Perkins on Criminal Law 917
(Foundation Press, 1957; 2d ed, 1969 at 1026).

Interestingly enough, Perkins, in a footnoie fo this state-
mant, cites ORS 163.700 as an example of statutory authority
for the use of such force in defense of property in Oregon. The
statute appears on its face to grant such authority.

However, the recent case of State v. Weber, 246 Qr 312, 423
p2d 767, cert. denied, 388 US 863 [1967), indicates that the
Oregon Supreme Court would undoubtediy hold to the contrary. In
that case the defendant was convicted of the crime of assault
whiie being armed with a dangerous weapon committed during an
attempt to retrieve from a police officer an automobile be-
lenging to defendant's son. The defendant contended that he
was entitled to an instruction on the law of self-defense and on
the law of justification as it appiied to the recaption of per-
sonal property. Both claims were rejected by the court, which,
speaking to the question of use of force in protection of prop-
erty, said:

"The defendant in his brief concedes that the
use of a dangerous weapon is, as & matter of law,
axcessive force when used solely in the defense of
property. This proposition is supported by the
authorities." At 319. ({The court lists among the
authorities cited the previously guoted passage
from Perkins.)

The Weber opinion also approves this statement from 1 Wharton,

Criminal Law & Procedure 709:

"The use of a deadly weapon in protection of
property is generally held, except in extreme cases,
to be the use of more than justifiable force, and
to render the owner of the property 1iable crim-
inally for the assault. . . ." At 319-320.



Page Z3
GENERAL PRINCIPLES OF JUSTIFICATION
Tentative Draft No. 1

The court then concludes by saying:

The 'exireme cases' ordinarily are those in
which ejther the home is intruded upon or in which
there is an imminent threat To person as well as
property.” At 320.

The opinion contains no mention of ORS 163.100 {2) {a)

and ‘the jssue was not raised in the Weber case, mor were any
1ike Oregon cases found in which it was brought up. A reason-
able inference certainly can be drawn from the opinion, however,
notwithstanding the seemingly broad language of the statute,
that the killing of a person solely to prevent the commission
of a felony upon personal property would not be justifiable
??micgde. Cf., State v. Noding, 198 Or 679, 259 P2d 10%6

953).

In effect, then, the proposed cection restates the present
1aw with respect to the use of force solely in defense of prop-
erty where no threat to the person nor the home is involved.
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Section 10. Justification: use of physical force in making an

arrest or in preventing an escape. Except as provided in section 11

of this Article, a peace officer is justified in using physical force
upon another person only when and to the extent that he reasonably be-
lieves it necessary:

(1} To make an arrest or to prevent the escape from custody of an
arrested person unless he knows that the arrest is unlawful; or

{2) To defend himself or a third person from what he reasonably
believes to be the use or imminent use of physical force while making or
attempting to make an arrest or while preventing or attempting to prevent

dan escape.

COMMENTARY - JUSTIFICATION; USE OF PHYSICAL FORCE IN MAKING

AN ARREST OR IN PREVENTING AN ESCAPE

See commentary under section 14 infra.
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Section 11. Justification; use of deadly physical force in making an

arrest or in preventing an escape. (i} A peace officer is justified in

using deadly physical force upon ancther person for a purpose specified
in section 10 of this Article only when he reasonably believes that it is
necessary:

(a} To defend himself or a third person from what he reasonably
believes to be the use or imminent use of deadly physical force; or

(b} To make an arrest or to prevent the escape from custody of a
person whom he reasonably believes has committed or attempted to commit
a tfelony involving force or viclence,

{2} Mothing in paragraph (b) of subsection (1) of this section con-
stitutes justification for reckless or criminally negligent conduct by a
peace of ficer amounting to an offense against or with respect to innocent

persons whom he is not seeking to arrest or retain in custody.

COMMENTARY - JUSTIFICATION; USE QF DEADLY PHYSICAL FORCE

IN MAKING AN ARREST OR IN PREVENTING AN ESCAPE

See commentary under section 14 infra.
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Section 12. Justification; use of physical force in making an

arrest or preventing an escape; basis for reasonable belief. (1) For

the purposes of sections 10 and 11 of this Article, a reasonable belief
that a person has committed an offense means a reasonable belief in facts
or circumstances which if true would in Tew constitute an offense. If
the believed facts or circumstances would not in law constitute an offensa,
an erroneous though not unreasonable belief that the law is otherwise does
not render justifiable the use of force to make an arrest or to prevent an
escape from custody.

(2) A peace officer who is making an arrest is justified in using the
physical force prascribed in sections 10 and 11 of this Article unless the

arrest is unlawful and is known by the officer to be unlawtul.

COMMENTARY - JUSTIFICATION: USE OF PHYSICAL FORCE IN MAKING AN

ARREST OR PREVENTING AN ESCAPE; BASTS FOR REASONABLE BELTEF

Sea commentary under section 14 infra.
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Section 13. Justification; use of physical force by private parson

assisting an arrest. (1) Except as provided in subsection {2) of this

section, & person who has been directed by = peace officer to assist him
to make an arrest or to prevent an escape from custody is justified in

- ysing physical force when and to the extent that he reasonably beliaves
that force to be necessary to carry out the peace officer's direction.

{2} A person who has been directed to assist a peace afficer under
circumstances specified in subsection {7) of this section may use deadly
physical force to make an arrest or to prevent an escape only when:

(a) He reasonably believes that force to be necessary to defend him-
self or a third person from what he reasonably believes to be the use or
imminent use of deadl} physical force; of

{b} He is directed or authorized by the peace officer to use deadly
physical force unless he knows that the peace officer himself is not

authorized to use deadly physical force under the circumstances.

COMMENTARY - JUSTIFICATION; USE OF PHYSICAL FORCE BY PRIVATE

PERSON_ASSISTING AN ARREST

See commentary under section 14 infra.
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Secticn 14. Justificarion; use of physical force by private person acting

on his own account to make  an arrest. (1} Except as provided in subsection

{2) of this section, a private person acting on his own account is justified
in usiog physical forece upon another person when and to the extent that he
reasonably believes it RECE554YY Lo make an arrezst or to prevent the escape
from custody of an arrested person whom he reasonably believes has committed
a felony and who in fact has committed a felony.

(2} A private person acting under the circumstances prascribed in sub-
?ectiun (1) of this section iz justified in using deadly physical force oniy
when he rezaonshly believes it necessary to defend himself or a third person
from what he reazonably believes to be the nze or imminent unge of deadly
rhysical force.

COMMENTARY - JUSTIFICATION; USE OF FHYSTICAL FORCE IN MAKING AN ARREST DR IH

PREVENTING AN ESCAPE; USE OF DEADLY PHYSICAL FORCE IN MAKTHG AN ARRHEST OR IN

PREVENTING AN ESCAPE; BASIS FOR REASOHABLE BELIEF; TSE OF PHYSICAL FORCE BY

PRIVATE PERBONS ASSISTIMNG AN ARREST; USE OF PHYSICAL PORCE BY PRIVATE PERSON

ACTIMG ON HIS OWN ACCOUNT TOQ EFFECT AN ARREST

A. Summar

Sectlon 10 sets forch the basic justifieation for using non-deadly
force when a peace officer is arresting a person.

Section 11 (1) extends a privilege to use deadly physical foree
when the officer is wmet by deadly physical force, or when che arrest
iz for a felony involving force or viclence.

Section 11 (2) makes it clear that the basis for justification
in subseccion (1) does not protect the officer from eriminal respon-
sibilicy for reckless or criminally negligent conduct against an
innocent person whom he is not trying to take Into custody.
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Section 12 sets out the standard for what constitutes a reason—
a&ble belief by the officer. It requires the officer ro know the
legal rules which affect his right to interfere with the ecitizen,
and to know the legal gravity of conduct he encounters. For example,
his belief that wiclation of the basic rule is a faleay and that
he can arrest a person for such an offense committred outside his
presence would not constitute an agceptable mistake by the officer,
On the other hand, if he is correct on the law, but makes a reason-
able miginterpretation of the factas, then the defense iz available
te him. The officer can use physical force as authorized by the Article
to make an arrest unless he kmows that the arrest is uniawful.

Section 13 {1} protects the cicizen who is ordered by a peace
officer to assist in meking an arrest, provided that the extent of
the non-deadly foree seems reasonably necegsary for the purpese.
Subsection (2) limits the citizen's ability to use deadly physical
forece to cases in which there is the use or reasonably apparent use
of deadly physical force by the arrestee against the citizen or a
third person, or when he is directed by the officer to use such
force and doas not know that the officer lacks the authority te
employ such force ynder the ¢ircumstances,

Section 14 covers the citizen's right to use physical ferce
to enforce a private citizen's arrest without any demand for assist—
ance by a peace officer. The citizen is allowed to use physical
force whenever he is in fact auwthorized to make an arresat, but he
cammot use deadly physical forece unless he or a third perzon is
threatened from what hie reasonably believes to be the use or
imminent use of deadly physical force.

B. Derivation

Secciong 10 te 14 are Jerived from Michipgan Revized Criminal
Code $- 630 with some changes in language.

C. ERelarionship te Existing Law

See¢ commentary under section 2 supra for a Ilsting of exisring
statutes related to arrests by peace ofificers and privare persons.

The gecticons are in aceord with the ascant Orepgon case law in
the area:



Page 38
GENERAL PRINCIPLES OF JUSTIFICATION
Tentative Draft Ho. 1

Te justlfy the homicide of a felon for the purpose of
erresting him, the slayer must show that he avowed his object
and that the felon refused to submle, State v. Nodine, 198
Or 679, 259 P2d 1056 (1353); State v, Bailey, L79 Or 1563,
170 P24 355 (1946).

When making an arrest, a police officer Is presumed
ta be acting in good faich in determining the amount of force
to be used, Rich v, Cooper, 234 0Or 300, 380 P24 613 {(1963),

Firing & gun Is not justifisble where the arrest can
be secured by less dangercus means. Landen v, Miles, 3 Or
35 (1868).

Shooting at an escaping felon was necessary and proper
to effect the arrest, Askay v, Maloney, 92 Or 566, 179 F 899
{1519},
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prohibited. A person way not use physical force to resist an arrest by a
peace offlcer who is known or reasonably appears to be a peacae officer,

whether the arrest is lawful or wmlawful.

COMMENTARY — JUSTIFICATION; USE OF PHYSIGAL FORCE IN RESISTING ARREST PROHIBITED

A. Swmaty

This section prohibits the use of physical force to rasist
an arrest by a peace cfficer and adopts a dectrine popularly
knowm as the "no sock" principle.

The rationale of the prineiple 15 that to authorize or en-
courage a person to engage an arresting offlecer in cogbat because
of a difference of opinion concerning the validity of the arrest
produces an unhe=althy situationithat orderly procedure dictates
pegceful submission te duly constituted law enforecement sutheority
in the first dinstance; and that if it develops that the offlcer
was mistaken and cthe arrest wmauthorized, ample means and oppor-
tunity for remedial action in Ehe courts are available to the
person arrested.

B. Derivation

The =section 1z the same as New York Revised Penal Law 5,35.27
{1968 Amendment). See also, MPC s. 3.04 (2) {a) (i).

C. Relationship to Existing Law

Section 15 is a departure from what appears to be existing law
in Oregon regarding the right to use force to resist an "unlawful
arrest. :

In State v. Meyers, 57 Or 50, 110 P 407 (1910}, the court held
that where an arrest is made by a known officer without authority

and nothing is to be reasonably apprehended beyond temporary
detention in jail, resistance cannot be carried to the extent of

killing the officer. The implication of the holding is that lesser
force would be permissible in resistcing such an arrest.
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Perkins contains this statement:

"Ar commen law any unlawful arrest was a trespass which
could be resisted by whatever nondeadly force reasonably
seemed necessary to retain or regain the liberty of the
arrestee, It seems, however, that when an arrest is being
made by a known peace officer, any disagreement as to the
anthority to make the arrest should be settled in court
rather than by violence on the street. Hence the modern
trend 1z in the direction ¢of some such statutory pro—
vision as this: "If a person has knowledge, or by the
exercige of reasonable care, should have knowledge, that
he is belng arrested by a peace cfficer, it is the duty
of such person to refrain from using force or any weapon
to resist such arrest.' In any event if the wmlawful
artest is attempted undar eircumstances which obviously
threaten no more than a very temporary deprivation of liberty,
the use of deadly force in resistance is not privileged;
but if the unlawful wanner of the arrest reasonably leads
the arrestee to believe he 1g the victim of a2 murderous
assault, or of kidnapers, homicide committed by him will
not be criminzl if he uses no more force than reasonably. -
appears to be necessary under the circumstances.” Perkins
on Criminal Law 997 (Foundation Press, 2d ed, 1969).

Section 15 rejects the common law rule and is in accord with the
mpdern view as noted by the above author.
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Section 16. Justification; use of physical force by guard in detentien

faciliry to prevent am escape. A& guard or other peace officer enployed in a

detention facdlity, as that term ias defined in section ’

is justified Is using physical force,including deadly physical force, when and

to the extent that he reascnably belleves it necessary te prevent the esscape of

2 prisoner from a detention facility.

COMMENTARY — JUSTIFLCATION; USE OF PHYSICAL FORCE BY GUARD IN DETENTION FACILITY

IO PREVENT AN ESCAPE

A, Summary

This section provides special coverape to permmlt guards or other

peace cfficers to use reasonable pPhysical force to prevent the escape
of a prisoner from a detention facility.

"Detention facility" is defined in the Article on Escape and
Related Offenses as:

"Any place used for the confinement of a person
charged with or convicted of a crime or otherwise con-
fined under a court order. 'Datention facility' does
not include a juvenile training schocl and applies to
a state hospital oniy as to persons detained therein
charged with or convicted of a crime, or detained
therein after acquittal of a crime by reasan of mental
disease or defect under section 12, Article 5, as de-
fined in subsections (5) and {6) of this section.”

B. Derivation

The section is derived from proposed Connecticut Penal Code
s. 24 {1969}.
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C. BRelaticnship to Exlsting Law

Existing statutes dealing with this question provide:

" 0ORS 163.100: The killing of a himan being is
justifiable when committed by public officers or those
acting in their aid and assistance and by their command
...when necessarily committed in retaking persoens charged
with or convicted of crime who have =scaped or been
rescued.

ORS 133.370; If s person arrested escapes or is
rescued, the person from whoase custody he escaped or.
was rescued may Immediately pursue and retake him at
any time and in any place in thi=z state.

QRS 133.3280:; To retake the person escaping or
rescued, the person pursuing may use all the means and
do any act necessary and proper in making an original
arrest.



Page 40.
GEMERAL PRINCIPLES OF JUSTIFICATION
Tentative Draft No. 1

Section 17. Duress. (1} The commission of acts which would
otherwise constitute an offense, other than murder, is not criminal
if the actor engaged in the proscribed conduct because he was coerced
to do 50 by the use or threatened use of unlawful physical force
upon him or a third person, which force or threatened force was of

such nature or degree Lo overcome earnest resistance.

{2) Duress is not a defense if a person intentionally or reck-
lessly piaces himself in a situation in which it is probable that he

wWill be subjected to duress.

(3) It is not a defense that a woman acted on the command of her
husband, unless she acted under such coercion as would establish a

defense under subsection {1) of this section.

COMMENTARY — DURESS

4. Summary

This section providesz for the defense of duress. Subsection (1)
permits cthe defense if the actions of the defendant comstitutz an
aoffense, other than murder, and his conduct was coerced by the use
or threatened imminent use of wnlawful physical force upon him or a
third petrson. The standard by which the defendant would be judged
would be force or threats of force which was of such nature or degree
as to overcome earnest resistance.

Subsection (2) accepts the view that there should be no excul-
pation if rhe acter recklessly or intenticnally places himself in a
aituation in which 1t is probable cthat he will be zubjected to duress,
This subsection iz intended to guard apgainst the claim of justifica-
tion being raised by a criminal acting ip concert. {See State v.
Ellis infra.)

Subsection (3) abolishes the common law presumption that a
woman, acting in the presence of her hugband, is coerced.
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B. Derivation

The section is based on MPC s. 2.09 but the Tanguage in
subsections {1) and {2) is adapted from Michigan Revised Criminal
code s. 635. The section differs from both of those codes, how-
ever, in that the defense is unavailable in respect to the crime
of murder.

L. ‘Relationship to Existing Law

Abcut half of the states now have legisiation regarding the
defense of duress in a criminal case. Oregon is not one of them.
According to the ALI, most of the state statutes do not recog-
nize the defense in respect to the most serious crimes and three
states do not allow duress as a defense in a murder case. ({Com-
mentary, MPC, Tentative Draft No. 10, p.2 (1958)).

The Model Penal Code (5. 2.09}, Mew York Revised Penal Law
{s. 35.35) and Michigan Revised Criminai Code (s. 635) contain
no exceptions as to crimes to which the defense is available.
IMlinois Criminal Code of 1961 does not aliow the defense in
cases of crimes punishable with death {s. 7-11}.

The Model Penal Code and the I1linois statute both specifi-
cally abolish the presumption that a woman acting in the presence
of her husband iz coerced.

Only three reported Oregon criminal cases were found in which
the defense of duress or compulsion was raised. Several facets of
the defense are discussed in State v. Weston, 108 Or 19, 219 P 180
(1923), which held that it was error to instruct that if a witness
acted from extreme fear in aiding murder, his testimony would not
reguira the corroboration necessary in the case of an accomplice.

The Weston opinion goes on to state that if the witness did
aid or abet in the killing of the wictim he could not be excused
under the plea of compulsion, necessity or coercion under either
the common law or statutory law regarding justifiable or excusable
homicide (now QRS 163.100, 163.110):

"The., . .sections neither justify nor excuse the
ki1ling of an innocent third person by reason of the
slayer's fear caused by threats of another." At 34.
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"The authorities seem to be conclusive that, ac
commen law, ne man can execuse hiwself wnder the plea
of necessity or compulsion, for taking the life of an
innecent person.” At 35,

"Even in the commission of crimes that way be
excused on account of threats or menace sufficient
to show that they had reascmable cause to, and did,
believe their lives would be endangered if they re-
fused, such danger must be, not one of future violence,
but of present, impending and jmminent violence at the
time of the commission of the crime," At 34. (Emphasis
supplied,)

In State v, Patterson, 117 Or 153, 241 P 977 (1926), the
defendant was convicted of embezzlement. In answer to the
question of whether the fear of prosecution for 2 former offense
is a suffliclent compulsicon upon the defendant, when threatened
wilth it, to exonerate him from ecriminal 1isbility the court
quoted with approval the tule stated in 1lé C.J. 91:

"An act which would otherwise constitute a crime
may also be excused on the ground that it was dome under
compulaion or duress. The compulsion which will excuse

a criminal act, however, must be present, immipent, and
impending and of such a nature as to induce a well grounded

apprehengion of death or serigus btodily harm if the act is
not dene, A threat of future injury is not enough, Such

compulsion must have arisen without the negligence or
faulet of the person who insists upon it as a defense.”
At 156. (Ewphasis supplied.} Accord, State v. Eilis,
232 Or 70, 1374 P2d 461 (1962).

Subsections (1} and (2) amount basically to a codification
of the doctrines announced in the above cases. No Oregon cases
were discovered involving coercion of a married woman by her
husband as & defense to prosecution for a crime committed by her.
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Section 18. Entrapment. ({1} The commission of acts which would
otherwise constitute an offense is not criminal if the actor engaged
in the proscribed conduct because he was induced to do so by a Taw en-
forcement official, or by a person acting in cooperation with a law
enforcement official, for the purpose of obtaining evidence to be used
against the actor in a ¢riminal prosecution.

(2) As used in this section, “induced" means that the actor did
not contemplate and would not otherwise have engaged in the preoscribed
conduct. Merely affording the actor an opportunity to commit an offense

doas not constitute entrapment.

COMMENTARY - ENTRAPMENT

A. Summary

The section provides a statutory formulation of the defense
of entrapment in subsection (1) and defines the term "induced"
in subsection (2).

B. Derivation

The section is a modified form of Michigan Revised Criminal
Code s. 640 and New York Revised Penal Law s. 40.05 {1868 Amend-
ment).

C. Relationship to Existing Law

Section 18 restates the doctrines of entrapment which have
been recognized in Oregon case law {e.g., State v. Le Brun, 245
Or 265, 419 P2d 948, cert. deniad 386 US 1011 (1966): 5State v.
Murray, 238 Or 567, 395 P2d 780 (1964}; State v. Beesen, 106 Or
134, 211 P 907 {1923})).
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TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code

ARTICLE 3. GENERAL PRINCIFLES OF
JUSTIFICATION

faotion 3.01. Justification an Affirmative Defense; Civil
Remedies Unaffected. 1

(1) In any prosecution based on eonduct which if* justi-
fzble under this Article, justification is an affirmative de-

fense. i

(2) The fact that conduct is justifiable under this Ar-
s5ale does not abolish or impair any remedy for such conduct
which ig available in any civil action.

{1) Condunct which the actor believes fo be necessary o
avold 2 harm or vil to himself or to another is justifiable,
provided that:

{2) the harm or evil sought to be avoided by suck
conduct 18 preater than that songht to be prevented by
the law defining the offense charged; and

{b) neither the Code nor other law deflning the of-
fense provides exceptions or defenses dealing with the
specific situation invelved; and

{c} a legislative purpose to exclude the justiflies-
tion claimed does mot ofherwise plainly appear.

{2) When the actor was reckless or negligent in bring-
ing about the situation requiring a cholice of harms or evils
or in appraising the necessity for his conduct, the justifica-
tion afforded by this Section is unavailable in 2 prosecution
for any offense for which recklessness or negligence, as the

© case may De, suffices to establish culpability,
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Section 3.03. Execution of Public Duty.

(1) Bxecept az provided in Subsection (2} of this Sec-
tion, coenduct is justifiable when if is required or authorized
by

{a) the law defining the duties or functions of a
public officer or the assistance to be rendered to such
officer in the performance of his duties; or

{(b) the law governing the execution of legal proc-
585, OT

. {¢) the judgment or order of 2 competent court or
- tribunal; or

{4} the law governing the armed services or the
lawful conduct of war, or

{e) any other provisicn of law imposing a public
duty. :

{2} The other sections of this Article apply to:

{2) the use of force upon or toward the person of
another for any of the purposes dealt with in such sec-
tions; and :

(b) the uvse of deadly force for any purpose, unless
the use of such force is otherwise expressly authorized
by law or occurs in the lawful condnet of war.

(3) The justification afforded by Subsection (1) of this
Section applies: '

(2} when the actor believes his conduct to be re-
guired or suthorized by the judgment or direction of a
comyetent cowrt or tribunal or in the lawful execution of
legal process, notwithstanding fack of jurisdiction of
the court or defect in the legal process; and

{b} when the actor believes his conduct to be re-
quired or anthorized to assist a public officer in the per-
formance of his duties, notwithstanding that the officer
exceeded his Jegal authority.
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Section 3.04. Use of Force in Self-Protection.

(1) Use of Force Justifiable for Protection of the Per-
son. Subject to the provisiens of this Section and of Section
3.05, the nse of force upon or toward another person is justi-
fiable when the actor believes that such foree is immediately
necaszary for the purpess of protecting himself against the
nze of unlawiul force by such other person on the present
oCeasion.

(2} Limitations on Justifying Necessity for Use of
Force. '

{2) The use of force is not jusiifiable under this
Section: - :
(i) %o resist an arrest which the actor knows is
bLeing made by a peace ofiicer, 21though the arrest is
ulawiul; or :

{i1) toresist force uged by the occupier or pos.
sesror of property or by another person on his be-
half, where the actor knows that the person asing
tha force is Coing so tnder 2 claim of right to pro-
tect the proserty, except that this lmiiation shall
not apply if:

{1} the actor is & public oficer acting in
the performance of his duties or e perzon law-
foliy assisting him therein or a person magicg
¢r assisting in a lawful arrest; or

{2) the actor has heen unlawfully dispos-
seased of the property and is making a re-entzy
or recaption justified by Bection 3.06; or

(3) the actor believes that such force is
necessary to profect himeelf araingt death or
scrious bodily harm.
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{b) The use of deadly force is not justifiahle under
this Section unless the actor helieves that auch force is
necessary Lo proteot himself ageinst death, serious bod-
ily harm, kidunapping or sexual intercoursa compelled
by force or threat; nor is it justifiable if:

(i) the actor, witk the purpoze of cansing
death or sericus bodily harm, provoked the use of
force against himge)f in the same enconnter; or

(ii) the actor knows that he can aveid the ne-
cessity of using such force with complete safety by
reireating or by surrendering possession of a thing
to a person asserting a claim of right thereto or by
complying with 2 demand that he abstain from any
action which he has no duty to take, except that:

(1) theactoris not obliged to retreat from -
his dwelling or place of work, unless he was the
initial aggressor or is assailed in his place of
work by ancther person whose placs of work
the actor knows it to be; and

(2) & public officer justified in nsing foree
in the performance of hiz duties or a parson
justified in using force in his assistance or a
person justified in wsing foree in making an ar.
rest or preventing an escape is not obliged to
desist from efforts to perform such duty, effect
such arrest or prevent such escape because of
resistance or threatened resistance by or on be-
half of the person against whom such action is
directed.

{¢} Except as required by paragraphs {a} and (b}
of this Bubsection, a person employing profective force
may estirnate the necessity thereof under the eircum-
stances a2 he believes them to be when the force is used,
witheut retreating, surrendering possession, doing sny
other act which he bas ne legal duty to do or abstaining
from any lawfu! action.
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(3) Usaof Confinement as Protective Force. The justi-
fleation afiorded by this Section extends to the use of coa-
fluement a5 protective force oniy if the actor takes all rea-
sonable moasures o terminate the condinezaent as suon es he
knows that he safely can, nnless the person confined has
been srrested on s charge of erime.

Section 3.05. Use of Foree for the Protection of Other Per.
song,

(1) Bubject to the provisions of thiz Seection and of Sec-
ticn 3.09, the use of force wpon or toward the person of an.
other is justifiable to protect a third person when:.

{2) the ac¢ter would be justifted under Section 3.04
in nsing such force to protect himself against the injury
he believes to be threatened to the person whom he seeks
to protect; and

(b} under the cIreumstances as the actor believes
them to be, the person whom he seeks to protect would
ke justified in using such protective fores; and

(c) theactor believes that his intervention is neces-
sary for the protection of such other person.

{2) Notwithstanding Suhsection (1) of this Section:

(2) when the actor would be obliged under Section
3.04 to retreat, to surrender the possession of a thing or
to comply with & demand befora vsing force in self-pro-
tection, he is not obliged te do so before using force for
the protectien of ancther person, unless he knows that
he can thereby secure the complete safety of such other
person; and

(b) when the person whom the actor seeks to pro-
tect would be cbliged under Section 3.04 te retreat, to
surrender the possession of a thing or to comply with &
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demand if he knew that he could obtain complete safety
by so doing, the actor is obliged to try to canse him to
to do so hefore using forcee in kis protection if the actor
knows that he can obtain complete safety in that way;
and

{¢) meither the actor nor the person whom he saeké
to protect is obliged to retreat when in the other's dwell.
ing or place of work to any greater extent than in his
OWIL,

Section 3.06. Use of Force for the Protection of Froperty.

(1) Use of Force Justifiable for Protection of Property.

Subject to the provisions of this Section 2nd of Section 3.08,
the use of force uponm or toward the person of ancther is
‘justifiable when the actor believes that such force is immoe-
diately neceszary:

(a) to prevent or terminate an wnlawful entry or
other irespass upon land or a trespass against or the un-
lawful carrying away of tangible, movable proparty,
provided that such land or movable property iz, or'is
believed by the actor to be, in his possession or in the
possession of another person for whose protection he
acls; or '

(b} to effect an entry or ve-entry upon land or fo
retake langible movable properiy, provided that the
actor belleves that he or the person by whose autherity
he acts or a persen from whom he or such other Tersen
derives tille was unlawfully dispossessed of such laud

- or movable property and is entitled to possession, and

provided, further, that:

(1} the force is used inrmediately or on fresh
purusit aft<r such dispossassion; or

(i) the actor believes that the person against

» Whom he uses force hias no claim of right to the pos-

“seszlon of the propesty and, in the case of land, the

circumstances, as the actor believes them to be, ara

of such urgeney that it would be an exceptional

hardship to postpone the entry or re.entry until a
court order s ohtained.
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(2) Ifeaning of Poussession. For the purposes of Sub-
section (1) of this Sectioa:

(2) a persen who bas parted with the custody of
property to another who refuses to restore it to him is
no longer in possession, unless the property iz movable
and was and still is located on land in his possession;

{b) a person who has been dispossessed of land
does mot regain possession thereof merely by setting
foot thereon;

_{c) aperson who haz a license to use or ocoupy v2al
property is deemed to be in possession thereof except
against the licensor acting under claim of Tight.

(3) Limitations on Jnstiflable Use of Force.

{a} Request to Desist. The use of force ig justifi-
able under thiz Section only if the actor first requests
the person against whom such force is used fo desizt
from his interferencs with the property, tunless the actor
believes that:

(i) such request would be useless; or

{ii) it would be dangereus to himself or an-
other person to make the request; or

{iii) substantial harm will be done to the phj’s-.
ical condition of the property which is sought to be
protected before the request can effectively be
mzde.

(b} Exclusion of Trespasser. The use of force to
prevent o terminate a trespass is not justifiable under
this Section if the actor knows that the exclusion of the
trespasser will expese him o substantial danger of seri-
gus bodily harm.
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{c) Resistence of Lawfnl Re-entry or Recaption.
The use of force to prevent an entry or re-entry npon
land or the recaption of movable property is not justifi-
£ble nnder this Section, although the actor believes that
suck re-entry or recaption is unlawful, if:

{1} the re-entry or recaption is made by or on
behaif of a persen who was actually dispossessed of
the property; angd

{ii) itis otherwise justifiable under paragraph
{1)(b) of this Section.

(d) Use of Deadly Force. The use of deadly force
is not justifizble under this Section unless the actor ba-
lieves that:

(i) tho person against whom the force is wsed
is aitempling to dispossess him of his dwelling
otherwise than under a claim of right to its posses.
sion; or

(ii) the person against whom the forece iy used
is attempting to commit or conswmmate arsom, bur-
glary, robbery or other felonious theft pr property
destruction and either:

(1) baz employed or threatened deadly
force egainst or in the presence of the actor; or

(2} the use of force other than deadly
force to prevent the commission or the consum-
mation of the erime would expose the acter or
another in his presence to substantial danger of
serious bodily harm.

(4) Use of Confinement as Protective Force. The justi-
fication afforded by this Section extends to the use of con-
finement as protective force only if the actor takes ail rea-
sonable measures to terminate the confinement as soon as ha
knows that he can do sc with safety to the property, unless
tiie person confined has been arrested on a charge of crime.
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{5) Use of Device to Protect Property. The justifica-
tion afforded by this Section extends to the use of a device
for the purpose of protecting property only if:

{a) the device iz not designed to canse or knovn to
create a substantial risk of sausing death or serious
bodily harm; and

{b) the use of the particular device to proiect the
property from entry or trespass is reasonable under the
cireumstances, a8 the actor believes them to be; and

{¢) the device is cne customarily used for such a
purpose or reasonable care is taken to make kuown to
probable intrunders the fact that it is nsed

{6} Use of Force to Pass Wrongful Obstrucior. The
use of force to pass & person whom the actor believes to be
purposely or knewingly and unjustifiably obstructing the
actar from going to a place to which he may lawinlly go is
jusiifiable, provided that:

{a) the actor belicves that the person against
whom he uses force has ne claim of right {o obstruct the
actor; and

(b) the actor is not being obstructed from entry or
movement on land which he knows to be in the posses-
gion or custody of the person obstructing him, or in the
possession or custody of another person by whose au-
thority the obstructer acts, unless the circumstances, as
the actor believes them to be, are of such urgency that
it would not be reasonable to postpene the entry or
movement on such land until a court order is obtained;
and

{¢) the force used is not greater than would b2
justifiable if the person obstructing the actor were nsing
force against him to prevent his passage.
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Section 3.07. Tse of Foree in Taw Boforcemant,

(1) Use of Force Justifiahle fo Bffect 2n Arrest. Sub-
ject to the provisions of this Section and of Section 3.09, the
use of force upon or toward the person of another is justifi-
able when the actor is making or assisting in making an
arrest and the actor believes that such force is immediately
necessary to effect a lawful arrest.

(2) Limitations on the Use of Force,

{a) The use of force is not justifiable under this
Section unless:

(i) the actor makes known the purpose of the
arrest or helieves that it is otherwise Imown by or
cannot reasonably be made known to the person to
be arrested; and

(ii) when the arrest is made under 2 warrant,
the warrant is valid or believed by the acter to be
_ valid.
{b) The use of deadly forees is not justifiable ondar
this Section nnless:

{i) the arrest is for a felony; and

{(ii) the person effecting the arrest is author.
ized to act 2 & peaso officer or is assisting 3 person
whom he believes to be authorized to 2ct as a peace
officer; and

(iii) the actor believes that the force employed
creates no substantial risk of injury to innocent
persons; and

{iv) the actor believes that:

{1) the crime for which the arrest is made
involved conduct including the use or threat-
ened nse of deadly force; or

{2) there is a substantial risk that the per-
son to be srrested will cause death or serious
bedily barm if his apprehension is delayed.



Page 54

GENERAL PRINCIPLES OF JUSTIFICATION

(3) Use of Force to Prevent Escape from Custody, The
use of force to prevent the escape of an arrested person from
custody is justifiable when the force conld justifiably have
been employed to effect the arrest under which the person is
in custody, except that & guard or other persen authorized
to act as a peace officer is justified in using any force, inclnd-
ing deadly force, which he belleves to be immediately neces-
sary to prevent the escape of a person from 2 jail, prisen, or
other institation for tho detention of persons charged with
or convicted of a crime.

{(4) Use of Force by Private Person Assisting an Uzn-
lawful Arrest.

{2) A private person who is summoned by & peace
officer to assist in effecting an unlawful arrest, is justi-
fied in using any force which he would he justified in
using if the arrest were lawiul, provided that he does
not believe the arrest Is unlawiul.

(b} A vrivate person who assistz another private
person in elfecting an unlawful arrest, or who, not being
smmmoned, assists a pezce officer In effecting an. unlaw-
fuzl srrest, is justified in weing any force which he would
be justified in using if the arrest were lawful, provide

that (1) he helieves the arrest is lawful, 2ad (1i) the ar-
ross wounld be tawful if the facts were as he helieves them
to he.

{5) Use of Force to Prevent Suicide or the Comumission
of a Crime.

£2) The use of force upon or toward the person of
another is justifiable when the actor helieves that such
force iz immediately negessary te prevent such other
person from committing suieide, inflicting serious bod-
ily haym wpen himself, committing or consummating
the commission of a crime involvirg or threatening bod-
ily harm, damage o or Ioss of property or a breach of
the peaca, except that:
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(i) any limitations imposed by the other provi-
sions of this Article on the justifiable use of force
in self-pretection, for the protection of others, the
protection of property, the effectuation of an arrest
or the prevention of an escape from custody shall
apply notwithstanding the criminality of ths con-
duct against which such force is used; and

(ii} the use of deadly force is not in any event
justifiable under this Subsection unless:

5 {1) the actor believes that there is a sub-
stantial risk that the person whom he zeeks to
prevent from commiiting 2 crime will canse
death or serious bodily harm to another unless
the commission or the consummation of the
crime is prevented and that the mse of smech
force presents no substantial risk of injury to
innocent persons; or

(2) the actor helieves that the use of such
force is necessary to suppress a riot or mutiny
after the rioters or mutineers have been oz-
dered to disperse and warned, in any particu-
lar manner that the law may require, that such
force will be used if they do not obey,

{b) The justification afforded by this Subseciion
extends to the use of confinement as preventive force
only if the actor takes all reasonabie measures to ter-
minate the confinement as scon as he knows that he
sefely can, unless the person confined has been arrested
on a charge of crime,

Section 3.08. Use of Force by Persons with Special Re-
: sponsibility for Care, Discipline or Safety of
Others,

The use of force upon or toward the person of enother is
justifiable if: .

(1) the actor is the parent or guardian or other
person similarly responsible for the general rare and
snpervision of a minor or a persen acting at the request
of such parent, guardian or other respousible nersen
and:
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(a) the force is used for the purpese of safe-
guarding or promoting the welfaro of the minor, in-
cluding the prevention or punishment of his mis-
conduet; and

(b) the force used is not desizued to caunse or
known to create a substantial risk of causing dzath,
gerious bodily harm, disfigurement, extrame pain
or mental distress or gross degradation; or

(2) the actor is a teacher or a person otherwise en-
trusted with the gare or supervision for a zpecial pur-
pose of 2 minor and:

{a) the actor believes that the force used is
necessary to further such special purpese, Including
the maintenance of reasonable discipline in a
school, class or other group, and that the use of
such force is congistent with the welfars of the
miner; and

(b) the degree of force, if it had been used by
{he parent or guardian of the minor, would not he
mnjustifiable under Subsection {1)(b) of this Sec.
tion; or

{3) the actor is the guardian or other person simi-
larly responsible for the general care and supervision
of an incompetent person; and:

{a} the force is used for the purpose of safe-
guarding or promoting the welfare of the Incom-
petent person, including the prevention of his mis.
conduct, or, when such incompetent persen is in 2
hospital or other institution for his care and cus-
tody, for the maintenance of reaanna.ble dizcipline
in such ingtitution; and

{b) the force used i3 not dezigned to capse or
known to creats a substantizl risk of cansing death,
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serious bodily harm, disfigurement, exireme or un-
necessary pain, mental distress, or humilistion,; or

(4) the actor is a doctor €r other therapist or &
person assisting Dim at his direction, and:

{a) the force is used for the purpose of admin-
istering a recognized form of treatment which the
actor believes to he adapted to promoting the physi-

cal or mental heelth of the patient; and

(b) the treatment is administered with the
consent of the patient o, if the patient is a miner
or an incompetent person, with the consent of his
parent or guardian or other person legally compe-
tent to consent in his behalf, or the treatment is
administered in an emergency when the actor be-
lieves that no one competent to consent can be con-
snited and that a reasonable person, wishing {o safe-
guard the welfare of the patient, would consent; or

(5) the acter is a warden or other suthorized of-
ficial of & correctional institution, and:

(2) hebolieves that the force used is necessary
for the purpose of enforeing the lawiul Tules or pro-
cednres of the institution, unless his belief in the
Jawfulness of the rule or procedure sought to be en-
forced is erroneous and his errer is due to ignorance
or mistake as to the provisions of the Code, any
other provision of the criminal law or the law gov-
erning the administration of the institution; ard

(b) the nature or degree of force msed Is not
forbidden by Article 303 or 304 of the Code; and

(c) if deadly force is used, its use is otherwise
justifiehle nnder this Article; or

(6) the actor iz & person responsible for the safety
of & vessel or an aireraft or a person acting at his direc-
~ tion, and



Fage 58
GENERAL PRINCIPLES OF JUSTIFICATION

(a} le beliaves that the force used is necessary
to prevect interference with the opevation of the
yegsel or aireraft or ohstruction of the exeaution of
a lawful arder, unless his belief in the lawfulness of
the order is erroneous and his error is due to ig-
norance or mistake as to the law defining his an-
thority; and

{b) if deadly force is used, its use is otherwise
justifiable under this Article; or

{7) the actor is & person who is antherized or re-
guired by law to maintain erder or decorum in & vehiels,
train or other carrier or in a place where others are as-
sembied, and;

(a) he believes that the foree nsed is necessary
for such purpose; and

{(b) the foree used is not designed to cause or
known to create 4 substantial risk of causing death,
bodily harm, or extreme mental distress,

Section 3.08. Mistake of Law as to Unlawfulness of Force
or Legality of Arrest; Reckless or Neglipant
Use of Otherwise Justifiable Foree; Reckless
_or Negligent Injury or Risk of Injury to In-
nocent Persons,

{1) The justification afforded by Sections 3,04 ta 3.07,
in¢lusive, is unavailable when: ;
{a} the actor's belief in the unlawfnlness of the
force or conduct against which he employs protective
force or his belief in the lawfuiness of an arrest which
he endeavors to effect by force is erroneoctts; and

(b} his error iz due t¢ ighorance or mistake as to
the provisions of the Code, any other provision of the
criminal law or the law governing the legality of an
arrest or search.
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(2} When the actor believes that tke use of foree upon
or toward the person of another is necessary for any of the
purposes for which such belief would establish a justification
mmder Sections 3.03 to 3.08 but the actor is reckless or negli-
gent in having such belief or in aequiring or failing 1o ae-
quire any Imowledge or belief which is material to the justi-
fiability of his use of force, the justification afforded by those
Sections is wnavailable in a prosecution for an offense for
which recklessness or negligence, as the ¢ase may be, sul-
fices to establish culpahility.

{3} When the actor is justified under Sections 2.02 to
3.08 in using force upon or toward the person of another but
he recklessly or negligently injures or creates a risk of in-
jury to innocent persons, the justification afforded by those
Sections i3 vnavailable in a prosecution for snch recklessness
or neglizence towards innocent persons,

Section 3.10. Justification in Property Crimes.
Conduct involving the appropriation, seizure or Gestrie-
tion of, damage to, intrusion en or interference with prop-

arty is justiiable under civemmstances which would establish
= defenss of wrivilege in & civil action based thereon, uniess:

(1) the Code or the law defining the offensa denls
with the specific situation involved; or

(2) a legislative purpose to exclude the justifica-
tion claimed stherwise plainly appears.
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Bection 3.11. Definitions.

In this Article, unless a different meaning plainly is re-
quived:

(1)} “unlawful force™ means forece, including con-
finement, which Is employed without the consent of the
perzcn against whom it is directed and the employment
of which constitutes an offense or actionable tozt or
would cemstitute such offense or tort except for 2 de-
fense (such ag the absence of intent, neglizence, or men.
tal capacity; duress; youth; or diplomatic status) not
amounting to a privilege to use the force. Assent con-
stitutes consent, within the meaning of this Section,
whather or not it otherwise is legally effective, except
assent to the infiiction of death or serious bodily harm,

(2} “deadly force™ means force which the actor
uses with the purposze of canzing or which he knows to
create a substantial 1isk of causing death or serious
hodily harm. Purposely firing a firearm in the direction
of another person or at & vehicle in which another per-
son I3 believed to bo constitutes deadly force. A threat
to canse death or serious bodily harm, by the production
of 2 weapon or otherwizse, so long as the actor's purpose
is Hmited to creating an appreheazion that he will use

deadly force if necessary, does not constitute deadly
force; '

(3) "dwelling” wmeans any buildicg or structure,
though-inovable or temporary, or & portion thereof,
which is for the time being the actor’s home or place of

lodging.

Zection 2.09, Duress.

(1) It iz an affivmative defense that the actor engaged
in the condust charged to constifute an offense because hs
was coerced to do s0 by the use of, or a threat to use, unlasw.
ful force against iis person or the person of another, whicn
a person of reasonabie firmness in his sifuation would have
been unable to resist.
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(2} The defense provided by this Section is unaviilalle
if tile 2ctor recklessly piaced himself in  sitnation in which
it wes probabile that he would be subjected to duress. The
dofense is also unavailable if he was negligent in placing
himself in such a situation, whenever negligence snffices to
establish culpability for the offense charged.

(3} It it nota defense that a woman acted on the com.
mand of her husband, unless she acted under such coereion
as would establish a defense under this Section. [The Pre-
surrpiien that & woman, acting in the presence of her hps.
wand, i3 coarced is abolished.] :

(4) When the conduct of the actor would otherwiss be
justifiuble under Scction 3.02, this Section does not preclude
stuch defenne,

Section 213, Entrapment,

{1) A public law enforcemsnt official or g person acting
io cooperation with such an official perpetrates an eantran.
ment if for the purpose of obtaining evidenee of the commis.
sion of an offense, he induces or encourages another person
t0 engage in conduct constituting such offense by either:

(a) making kmowingly false representations de-
zigned fo induce the belief that snch conduct is not pro-
Libited; or :

(i} employing methods of persuasion or induee-
ment which create a smbstantial risk that such an of-
fense will be committed by persons other than those who
are ready to commit i, )

{2} Except as provided in Subsection {3) of this Sne-
tion, & persou prosecuted for an offense shall be acquitted if
ke proves by a prepondsrance of evidence thet hiz conduct
nccwrred in response to an entrapment. The issue of en-
trapment shall be tried by thie Court in the absence of the

jury.

{3} The defense afforded by this Section is unavailabls
whon causing or threatening bodily injury is an element of
the offenge charged and the prosecution is based on conduct
causing or threatening such injury to a person other than the
person perpetiating the entrapment,
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Text of Hew York Revised Penal Law

§ 35.00 Juostification; a defesse

13 . 2 H H
In any prosecuiion for an offense, justification, as defined in

sections 35.05 through 356.30, iz a defense. L 5
Sept, 1, 1967. ase. L1%0%

e. 1030, eff.

Tnless otherwise Hauited by the ensuing provisions of {hiz article

dgﬁniug jystifinblﬂ e of physteal foree, eonduet which
wiza consiitute an offcose iz juslifichie and not criminnl

1. Such eomle:t is roquired OT puthorized by Inw or by

would other-
when:

a judicinl de-

troe, oF IS performed by 8 pablie zervont ic the reasonable svercise of

his aificlal powers, duties oF funeiions; or

o Such eonduect iz pecesgary as an grnergency

avoid an imyminent pubiie or private injury which

meazurs to

iz about to

goclt by reason of a situaiion decazioned OF developed through
no fault of the actor, and which is of cuch gravity that, aceord-
ing to ordinary siandards of intelligence and morality, the e
sipahility and urgeaty of avoiding such injury cleariy pubwelgh
the desirability of svoiding the injury gought to bhe provented by
the stainte defining the offense in issue. The necesaily and
_ justifiability of sugh conducht may not rest upon considerations

- pertaining only 1o the morality and advisability of

the statuts,

either in its general application or with respect to its appliea-

tion to a particular class of eases arising thereunder. Whenever
evidence relating to the defense of justification under this sub-
Jivision is offered by the defendant, the court shall rule as 2
matter of law whather the claimed facts and circamslandces

would, if established, conslitute 2 defense. 1.1965,
Sept. 1, 1967. :

e, 1030, eff.
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§ 35.10 dustification; wse of physical foree generaliy

Tlie use of physical force upon ancther person which would
utherwise eonstitute an offense is justifisble and net eriminal
under any of the following circumstances:

1. & parent, guardian or other person entrusted with the care
and supervizion of a minor or an incompetent persem, and a
seacher or other person entrusted with the eare and supervision
of & minor for a special purpose, may use physical foree, but ot
deadly physieal Torce, upon such minor or ineompetent person
when and o the extent that he reasonably believes it necessary
to maintain diseipline or to promote the welfare of sach minor
¢t incompetent peraon.

2. A warden or other gufniorized official of a jail, prison o
correctional institution may, in order to malntain ordar apg
digeipline, use such physical force as is authorized by the correc.
ticn law.

d. A person resnonsible for the mainteaance of order in g
cormnoa calriier of passanzais, o1 3 person acting under his divee.
tion, may use physical farze when and to the extent that he rea.
sonubly believes it necessary to maintsin order, but he may use
deadly phyeisal forec only when he reasonably believes It neces.
sary to provent asath ov serinus physical injury.

4. A person acilng under a reasonable belief that ancther
nerson iz akont to comnmit suicide or to inflict serions physieal
Injury upon himseld may nse physical forde upon sueh person to
the extent that he reasonably believes it neceszary to fliwart suck
resulf, ’

5. A duly licensed physician, or a person acting under his
direction, may use physical foree for the purposze of administer
ing a recognized form of {reatment which he reasonably believes
ts be adapted to promoting the physical or mental hicalth of the
patient if (a) the freatment is administered wilh the consent
of the patient or, if the patient iz a minor or an incompetent per-
som, with the consent of his parent, guardian or other person en-
frusted with his earve and supervision, or {b} the treatment is
administered in an emergency when the physician reasonahly be
lieves that no one competent to consent can be consulted and that
patient, would consent.  L,i905. c. 1030, eff. Seut. 1, 1967

6. A person may, porsuant to the ensuing provisions of fhis article, -
use physica]l foree wpon another parsan in defense of himself or a third
porson, or in defense of premizes, or in order to prevent lavéeny of ox
criminal mischief to property, or in order to effeet an arvest or prevent
an estape Trom enstody. Whenever a person is autherized by any such
provision to use dendiy physical fosee in auy given eireumsiznee, noth-
ing contained in any other such provision may be deemed to negate or

qunlify such anthorization.
Az amendad L3963, ¢ 73, § 3, off, Mareh 23, 1968,
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§ 36,15 Justification; nse of physical foree in defense of & parson

1. A person may, subject to the provisions of subdivision twe, nee
physical foree wpon ancther person wher and to the extent he resson-
gbly believes sach to be necessary to defend himself or a third person
from what he reasonably believes to be the use or imminent mse of an-
lawful physieal furee by such other persen, mmless: -

{a) The latler’s condoet was provoked by the zetor himeelf with in-
tent to cause physieal injury to ancther person; or

{b] The actor was the initial aggressor; execpt that jiu sueh case his
nse of physical foree is nevertheleas justifiable if he has withdrawn from
the eucounter and cffectively comumumicated such withdrawal fo such
othor person but the latter persists In continuing the ineident by the uae
er threatened imminent use of nnlawful physical force; or

{¢) The physical force involved is the produet of a gombat by agroc-
ment oot spesifieally authorizad by law.

% A person may hot use deadly physical force opon another per-
gon onder cireumstances speeified in subdivision une unless:

{») Ho reasonably helioves that sueh other porsen is using or abeut
to usa deadly physical force. Even in such ease, however, the actor mey
not mse deadly physiesl force if he knows thet he can with complets
safety as to himself and others mvoid the necessity of so doing by re-
treating; except thet he is nnder no duty to retreat if he is;

(i) io his dwelling and net the inttial aggressor; or

(1) & peace officer or & person assisting o peaee officer at the lntter’s
direction, neting porsuant to section 35.30; or

{b) He ressonably believes that such other person iz comunitting or
attempting te commit a kidoapping, foreible rape, forcibla sodomy oT
robbery; ov '

{c) Ho reasonzhly believes that smch other person iy eommitbing or
atterupting to commit a burglary, and tho circumsianees are such that
the use of deadly physical foree is avthorized by subdivision three of
geetion 33,20,

Added 11068, . 73, § 4, off. Mareh 2, 1048,

% 850 Justification; uge of physical force in defense of premisea
snd in defense of A poron it the courss of burglary

1. Auy persen may use physieal fore upen another person when
he reasonably lelicves sach to be necessary to prevent or termirinta what
he reusonsbly believes to be the commissien or altcipted comn.ission
by such other person of 2 erie involving damage to premises. e may
use zny deprec of physieal foree, other than dexdly physizal foree, which
he reasonably believes to be necessary for guch purpose, and he may usé
deadly physieal force if he reasonably believes sueh to he nocessary to
prevent or terminate the commission or attempted commission of arson,

2. A person in possession or eemtrol af any premises, or 2 person
licensed or privileged to hoe thereen or thercin, mey use physieal foree
upon sunother person when ho reasonahly believes such to be necessary
to prevent ur terminnte what he reasonably believes to be the eommission
or attempted commission by such other person of a criminal trespass
upon snch premises, He may use any degree of physiezl force, cther
than deadly physieal force, which he reasenably believes to be hecessary
for swch purpose, and he may use deadly physical force in order to pre-
vent or terminate the comanssion or attenpted commission of arson, as
preseribed in subdivision one, or 1o the ronrse of a burglary or attewmpted
burglary, os preseribed in subdivision three.

3. A person in possession or centrol of, or Iicenscd or privileged to
be in, & dwelling or an oecupied building, who reasenabiy brlieves that
another persan is committing or attempting to pommit a borglary of such
dwelling or building, mey use desdly physiral force wpon such ofher
person when he rensenably believes such te be necessary to prevent or
terminate the coramission or attempled commission 6f sech burglary,

4. As used in this section, the following terms have the following
MeERIRES : : :

{a} The terms “premises,” “building® and “dwelling” have the mean-
ings preseribed in section 140.00; .

{b] Persons “licetsed or privileged” to be in buildings er npon other
premises include, but are not limited to, peace officers acting in the per-
formanee of their duties,

Added 11968, . 73, § 5, eff. March 21, 1065,
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§ 8585 Joastification; use of physfeal force to prevent or terminata
lzrzeny or edminal mischief

& person may uvse physical force, olher than deadly physiexl foree,
upon ancther person when and to the extent thot he rensonobly believes
such lo be nossssary te prevent or terminate whot he reaseanbly Le-
lieves to be tho commission or attemipted conunission by such other por-
son of lareeny er of ¢riminol misehief with respest to property other
than premizes,

Ag minended 11708, ¢. 73, § 6, off. Maxeh 21, 1968,

.. & 85.27 Justificstion; use of physteal forcs in resisting arrest o
Aibited

A person mey nob use physieal foree to vesist sa arrest, wheilor gu-
thorized ¢r unamthorzed, which iz haing effected or attempted by 2
pE%ca officer whon it would reasenahly appear that the latter is 4 penes
of{lcer, : ) )
Added 1.1968, ¢. 73, § 7, olf. Maxeh 21, 1963,

§ 8530 Justification; nse of phyzical fores in making an arrest or
in preventing an escape

1. A peace officer, in the course of effecting or attompting to ef fect
an arrest, or of preventing or attempiing to prevent the cseape from
<ustody, of & person whomt he reasonahbly believes to have committed an
offanse, mey use physieal force when and to the extent he reasonably
helieves mach $0 be necessary to offcel the avrest, or to prevent the es-
cape from eostody, or {o defend himszolf or & third person from what he
reasonably believes to be the nse or imminont use of physical forra; ex-
ccpt that he may nsze deadly physical foree for such purpsses anly when
he reassnably belleves thaet; -

{a) The offense committed by such person was:

{i} a felony or an atiempt to commit a felony invelving the wse or
nttempted use or threatened imminent nse of physical foree against a

_persan, or

{h) kidnapping, wson, eseapa in the fivst degree, burglney in the ficst

egreg or gy allonpt to eamnit sueh & evime; or

{b) Tho ofiense eotmitied oc witempled by such person wos a felony
and that, in the conrso of resfsting arvest therefor or nttempting 1o es-
eape from eustody, sueh person 1= ormed with a firearm or deadly
WoApan; or

{e} Repardless of ihe partielor effense which is the subjeet of the
errest or nbtempted cseape, the use of deadly physical foree is neccssory
to defend tho peace officcr or wwother person from what the officer
rensonably beleves to be the vae or lmminent use. of deadly physical
foree,

2. The fact that a peace offieer is justitied in using deadly physical
foree under cireumstnners prezerihed in puongraphs (a) and (b) of sub-
division one docs not cousiilnie justification fov reckless ronduet by soeh
beeee officer anwnnking te an offense agninst or with respeet to inno-
cent persong whom e is not seeking fo arrest or retain in custody.
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3. A porsen who liag Lheen dirested by a pence officer to assist such
peoee officer to effcet ap arrest or to provent an eseape from enstody
may use physienl force, other than deadly physienl fores, when and to the
axtent that he repsonably belicves such to be necessary to carry out such
peace efiicer’s direclion, unless he knows that the arcest oy peospeetive
arrest is not or wes not authorized and he may nse deadly physieal force
under such eircumstances when:

(a} He reasenably believes such to be neccssary to dofond himself o
& third persen from whot he rensunably believes to be the wse or immi-
nent use of deadly physical foree; or

fb} He iz dirccled or autherized by such peoro offieer to wee dendly
Phymical foree unless he knows that the peace afficer himsclf is noi au-
thorized to uwse deadly physieal foree undor the ¢ireumstances.

4. A private porson acting on his own secount moy use physiesl
foree, athier than deadly physical foree, upen anether person when nnd
fo the extent thab he reasonahly believes sueh to bn necessary to effect
an arrest or to prevent the eseape from enstody of a porson whom he
reasonably belinves to have comumitted an offense and who in faet has
committed such offense; and he may uso deadly physienl foree for snch
purpose when he reasonably believes such to be necossary to;

{a) Defend bimsel! or & third persoen fram what he reasonnbly be-
liaves to be the use or imminent wse of deadly physical force; or

(b) Eilect the nrreat of a person who has eommnitted sngnder, man-
slanghter in the fivst degres, robhery, foreible repe or forcible sodomy
and wha Is in immediate flight therelrom,

A, A goard or penee offtecr who is charged with the duty of gusrding
prisoners In o detention feellity, 2= that temn iz dofined in goction
205.00, ey while in texnsit to or from a detenfion facility, may use physi-
cal foree when and to the cxtent that he veasonahly believes such to be
necessary to prevent the eseape of o prisoner from a dotention Taeilify or
from eustedy while in transif therete or therefrome .
Added L1968, . 73, § 8, olT. Mareh 21, 1268,

+

§ 25.25  Durcss

1. In any prosecution for an offense, it is an affirmative de-
sense that the defendant engaged in the proseribed conduct he-
cause he was coerced to do so by the use or threatened imminent
.<¢ of unlawful physical force wpon him or 2 third person, which
torce or threatened force & pevson of reasonable firmmess in his
situation would have been unable to resist.

2, The defense of duress as defined in subdivision one of this
woeiton is not available when 2 perzson intentionally or recklessly
riaces himself in a situation in which it is probable that he will be

subjected to duress. L.19635, c. 1030, eff. Sept. 1, 1967,
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§ 3540 Futrspment

In any prosecution for an offenss, it is an afiivinative defense
that the defondant engaged in the proscribed conduet beeanse he
was Induced or encouraged to de o by a public servant, or by
& person acting in cooperation with a public servant, secking to
obtain -evidence against him for purpose of criminal prosecution,
and when the methods used to oliain such evideuze were such
as +o create p substantial risk that the offense would be com.
ritted by a person not otherwise disposed to commit it. Induce-
ment or eneguragenent tc commit ah offense means aciive indugs.
ment or encouragement, Conduct merely affording a person an
opportunity te commit an afense does nof constitute enfrapment.

1.1965, ¢. 1030, eff, Sept. 1, 1867

§ 3545 Remmciation

1. In any prosecution for an offense, other than an attempt to
it a crime, in which the defendant's guilt depends vpon his
criminal liability for the conduct of ancther perzon purauant to
section 20.00, it {s an affirmative defense that, under circumi-
stances ntanifesting a voluntary and complete renuneiation of his
sriminal purpose, the defendant withdrew from participation in
such offense prior to the commission thereof and made a sub-
stantial effort to prevent the commission thereof.

2, In any prosecution for eriminal facilitation pursusnt to
article one hundred fifteen, it is an affirmative defense that, prior
to the commission of the felony which he facilitated, the defend-
apnt made & substantial efTort to prevent the commission ef such
feluny.

3. In any prosecufion pursuant te section 11000 for an at-
tempt to cotnmit 2 eritme, it is an affirmative defense that, under
circumstances manifesting a volunfary and complete renuncia-
tign of his eriminal purpose, the defendant avoided the coinmis-
sion of the crime atiempted by abandoning his crirnina! effort
and, if mere abandonment was insufticient to accomplish such
avoidance, hy taking further and affirmative steps which pre-
vented the commission thereof.

4. In any prosecution for crimine] solicitation pursusnt to
artiele ona hundred or for congpivacy parsuant 1o ariicle one
hundred five in which the ¢rime solicited or the crime contein-
plated by the conspivacy was nob in faect commitled, it Is an
alfirmative defenge that, under circumstanees manifesting a vel-
untary and compiete renwnciation of his ertininal purposs, the
defendany prevenied the commission of such crime.

5. A renunciation is not "voluniary and eomplete’ swithin the
meaning of this section i it is motivatad in whole or in part by
z} a belief that circomstzness exist which increase the prob-
ability of detection or aonprehension of the defendant or another
rarticipant in the eriminal enterprize, or which remder more
dificult the accomplishment of ithe crimianl purpcse, or (B) a
decision to postpone the evimingl eondust uniil another time o
b transfer the crirminatl ¢Faort to another wstim or another but
dimeilar ghisative, L.I96D. < 1080, off, Sopt 1, 1007
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Text of Michigan Revised Criminal Code

Frusiifieation: ¥xeenlion of Pahiic Doty]

Gee, {01, {1) Unless inconsistent wiih other provisions of this
chaprer defining Juglifiable use of physical foree, or with some other
provision of Iaw, conduci which would olherwisa constitute an offense
is jusiiflable and not erlmina! woen it i3 reguived or swthorized by
a provision of law or by a judicia! deeree.

(2) A “movision of Iaw" and a “judicial decrce™ In subsection (1)
inzlude Dot are nei Jimited to {a) Ians Jefining dulics and functons
of ﬁubhr: sorvants, (bY laws defining dutios of pyivate citizens to assist
'ﬂt.hhc servanis in the performance af cemiain of thelr fumctions, (¢
lzws gpoverning the sxecuton of legal vrocess, (d) Iws governing the
military services and eondizet a*‘ war, and {e) judements and erders
of courts.

[Justification: Chsice of Evils]

Ser. €05, (1) Unless inconsisfont with other provisions of thls
chapter defining justifiable use of physical force, or with some other
provision of law, eonduct which would otherwise constitute an offense
Is justifiable and not criminal when it is necessary as an emergency
measure to aveid an imminent public or private injury which is about
to ccrur by reason of a4 sltnateon coeasioned or developed through ho
fault of the actor, and which iz of such gravity thaf, according to
ordinary standards of intellipence and maorality, the desirablifty and
urgrenicy of avoiding the injury clearly outweleh {ho desivabilify of
avolding the injury sought to Le prevented by the statufe defining the
offense In Issue,

(2} The necessity and justifiability of conduct under subsecton (1)
may not rest upon consideralions pertaining only fo the morality and
advisability of the statute, either in its general application or with
respect to ite application 16 a particular class of cases ari=ing there-
under., Whenever evidence relafing to the defense of jusiification
under this section is offered by the defendant, the court shell rule as
a matter of law whether the elaimed facts end cxrcu'n stancas would, i
established, mnsutute a justification.
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Text of Michigan Revised Criminal Code (Cont'd,)

{Justitication: Use of Physical Foree Generally]

Sec. €10. The use of physieal force upon ancther person which
would otherwise constitute an offense s justifiable and not crimingl
Under any of the following circumstances:

{a) A parent, guavdian or other person entrusted with the care and
supervision of a minor or an incompetent persen, and a teachsr or
other person entrusfed with the care and supervision of & minor for
a specind purpose, may use reasonsable and appropriate physical foree
upon the minor or ittcompetent person when and to the extent that he
reasonably believeg it necessary and appronriate fo maintzin dis-
cipline or to promote the welfare of the minor ¢r incompeient person.

(b) A warden or other authorized official of & jail meison v cor-
mectional Institution may, in ovder to maintain srdes and discipline,
use whatever physieal force is authorized by law.

() A person responsible for the maintenanes of erder in a common
earrier of passengers, or a Lerson acting under his divectivn, may uswe
rhysical foree wiien and to the exisn® {i:at be rensonabiy believes it
necessary to maintzin order, but he nay ase deadly chysice! foree
only whon he reasonably belisves it nesescary to provest deats op
gerious physical infuvy. )

{d) A person acting vnder n rensonable beliof that another person
_is about to commit suicide or to jnflict serious physical injury upon
nimeclt mav st physica] foree uoon that person o the exlent thai
he repgonably believes it noceszary to thowari the rosult

() » duiy licensed physician, or o pevsoll acivg wnder his éirze-
tinom, may use plivaieal force for the purpose of administering o vecog-
nized fourm of treatment whicls e veaserally believes o be adapted tn
promoung the plivsical or mental health of the patient 3:

{i) The ireatment is administored wiih ihe consent of the
patizut or, if the patizit is & rdiner or an ncomipetent person, with
the eonsent of his parent, guardian or other porson entrasted
wilh his eave and supcrvision: or

{43 Phe teeadiemt B oadmibsitored Inan emerzoney when the
el cemeenalily Bolieves that ne oo competent to consant
wan booconsdied and that o rersonavle person, wishing fo safes
quard the walare of the natient, woeuld ¢cansent.

(i} A porson may use physles! fores upon another person ia de-
fonding himself or a third persen, in defending property, In maring
an arrest or in preventing an cscaps, as hereafter prescribed in thiz
chouter,
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Text of Michigan Revised Criminal Code (Cont'd.)

{Yustificatlon: Use of Physical Foree in Defense of o Person]

Spe, 615. (1) Excepi as provided in subsections (2) and (3), a
person Is justified in using physical force umen another person in or-
der to defend himsell or a third person from what he reasonably be.
lieves to be the use or imminent use of unlawiul physical foree by
that other person, and he may ust a degrec of force wiich i reason-
ably believes to be necessary for the purpose. However, deadly physi-
cal forse rmay not ke used unless the actor reasonably believes that the
other person is:

(a) Using or about to use uniawful deadly physteal foree; or

(b) Using or about to use physieai force against an ceeupant
of a dwelling while committing or attempting to commif a bur-
glary of the dwelling; or

(¢) Committing or about to commit a kidnapping, robbery,
foreible rape or fercible zodomy.

() Notwithstanding iz provisions of subsection (1), a parson is
not fustified in using deadly physical force upon another persou if he
knows that he can avoid the necessity of using that force with coni-
pete saleiy: :

(2) Dy rctreating, except that the actor Is not required o
ratreat (i} if he is in hir dwelling and was not the ovigioal ag-
gressar, or (i) if he Is a peace offizer o a orivate perscn esssi-
ing nhini at his direction, and was acting puvsuant to section B30;
ar

(b)Y ¥ surrendering possession of properiy to a pessen claim.
inz a »ight thereto; or '

(¢) By complying with a demand that be abzlain from pe-
forming an act which he is not obligated to peviorn

e L e m e e = e 4 e, T A -
{3) Notwithstuudfhg the previsions of swseclion [1}, a Forstnig
not iustificd in using physicsi force if: _
(n) With intent to couse physieal injury or death to another
pepson, e provokat the wse of unlawul physical forze by that

e e Pty o

i

(It e was the initial aggressor, exeept that hiz use of plysi-
cal forve wpon another pecscn under the cirommastaness is justifi-
able it he witadraws from the eneaumter aid offectively com-
qumicales fo the othwor person his Inteat 1o do so, s the latier
reveriheless coniinues or fheentens the use of upleaiul physical
fowes; ol

el e phedhest foree valved was the preduct of a comuat
Ly agverment nat specifically authorized by law,
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Sec. 620, {1} A person in possession or control of premises, or &
peraon who is livensed or privileged to be thereon, is justified in using
physical foree upon another person when and to the extent that he
reasonably believes it necessary to provent or terminate what e rea-
sonably belirvez to e the commiszion or attempicd commission of a
criminal trespass by ithe other person in or upon the cremises. How-

“ever, he may use deadly physical foree under these circumstances
only (a) in defense of a person as described in section §15, or (b
when he reasonably belleves it necessary to prevent what he reazons
ably believes to be an atfempt by the trespassel to comimit avson jin 2iy
dezres. . :

(3) “Premises” includes any building as dofined in section 2601 {a)
and any real properiy.

[Justificaiion: Use of Physieal Fores in Defenze of Property]

Sec. 625. A person iz justified in using physical foree upon an-
ofher person when and to the extent that e reasonably balieves it
niecessary to prevent what he reasonady belicves to be an attempt
by 1he other person to commit theft, criminal mischief or eriminad
tampering Involing preperty, but He may use deadly physical force
under these circumstances only in defense 6f a person as preserived in
soction BLS.

— T — . -

[fustifiexiton: Use of Fliysical Force in Making an Arrest or in Pre-
venting an Escapa] _

See. 530. (1) Except =8 provided n subsection (2}, a peace of-
ficer is justified in using physical foree upoh another person when
and to the exient that he reasonably believes it necessary:

{2) To effect an arrest or {o prevent the escape from custody
of an arrested person mnless he knows 1hat the arrest is nnan-
thorized; or

2] Teo doford bimzel o a thivd person from what he reason-
abily lelleves do e the e o omibent wee of phvsical foree while
wlectie o atfempling o ofeot sueh an armest or while provent-
ing ov atierpting o prevent sucll an escapoe,

(2) A peace officer is justified In using deadly phiysical force upon
another person for & prpose speeified in s_uhscciion {1} only when he
Teagonably believes that. it is necessary: e

T @ To defend himsell or a third perscn from what he rea-
sonably believes to be the use or imminent use of deadly physicad .-
force; or _ e -
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[Justification: Use of Physical Force in Making an Arrest or in
Preventing an Escapel]

Sec. 630 (Cont'd.).
(b) To effect an arrest or {o prevent the escape from ctstody
of a person whom he reasonably bellaves {i) has committed or
attempted to commit a felony involving the use or threatened use
of deadly physical foree, or (i} 1s attempting to escape Ly the use
of a deadly weapon, or {iii) otherwise indicates, except through 2
motor vehicle viclation, that he Is likely to endanger human life
or to inflict serious physical injury unless apprehiended without
delay. .

{3) Mothing in subsection (2} (b) shali be deumed to constitute
justification fov reckless or criminally negligent conduci by & peace
officer amounting to an offense against or with respect to innocent
persons witom he is not seeking 1o arrest or retain in costody.

(4) For pwposes of this section, & reasenabic belief that & person
has committed an offense nicans a reasonable helief in facts or clr-
curnstances which if frue would in law constitute an offense, If the
belleved facts or circumstances would not in law constitute an offense,
an eyronconts though not unveasonable helief that the Taw is othawise
docs not render justifiable the use of foree to make an arvest or o
prevent an escape from custody. A peaee officer who Is effecting
an arrest pursuant to a warrant Is justified in using the physical fovce
prescribed in subseetions {1) and {2) unless the warrant is ihivalid and
is known by the officer to be invalid, o

(5) Except as provided In subsection (6), a person who has been
divected by a peace officer to assist him to eifect an atrest or to pre-
vent an egcape from custedy is justified in using physical foree whei
and to e extent that he reasonably belicves that force to be noces-
gary to carry out the peace officer’s direction, unless he kngws o
believes that the arrest or prospective arrest Is not or was not auibor-
1zed, '

{6) A person who has been divected 1o asxist a peace pfficar wuder
citeumsiances specifiod in subsection (5) may use daadly nhysical
Farce to effcet an arvest oF 1o prevent au escape aaly wwhern:

{a) He reasonably helicves that force to be necessary to defend
limeelf or a thivd person from what he reasonabiy believes to be
the use or imuinent use of deadiy physical force; or

(b} He iz direcled ov authorized by the beace officer to use
Geadly physical force ané does not knovy, if that happens lo be

the case, that the peace c_:fficér Himnself is nat authorized to nse
deadly physical force under the circurnstances. -
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Preventing an Escape]

Bec. 630 (Gnnt d. ).

(A o ivate pr:l'-"-un ac!mg on his owi account is ]usﬁ_ﬁerl in usz"tg
physical force upon another person when and to the exient that he
reasonably believes It nocessary to effect an arrest or to prevent he
pscape from custody of an arrested person whom hie reasonsbly be-
lisves Tiag committed a folony and who in fact bag committed that
felrmy; but he is justified in valbg deudly physieal force for the pur-
nose only when he reasonably halieves it necessary o defend himself
or a third person from what he reasonably believes to be e use or
itmroitent n=e o deadiy phvcicel foree.

{2) A suard or peacs oficer cmployed In o detention facility is
justiiled:

(i; Tn using Jd-aciv vhysical force when and to the extent that
he rensansbly bolizves it necessary to orovent what he reasonably
belleves tu pe the escape of a prisoner from the maxhmum or
medium security pertion of any detention facility, or from armed
escalt of guand, ’

{b} In using physical force, but not deadly physical force, in
all other circumstances when and to the extent that he reazonably
believes it necessary to prevent what he reasonably- believes to
be the ssecape of a prisoner from a detention faciFty.

{9} "Detention facility” as used in subsection (B) means any place
used for the continement, porsuant to law, of & persan:

(a) Charged with or convieted of an offense; or

(b} Charged with being or adjudicated a neglected minor of
juvem!.c delinguent; or

fc} Held for extraditlon; or
(d) Otherwise confined pursuant to an order of a court.

LT

Aoe. 8350 (1) The ~omemission of acts which would atierwise con-
stilgte an oftense is not criminal iF the actor cngaged in the proseribed
eonGaet Loeinse e was cooveed to do so by the tse ov thaeatened im-
minent wse of ikl dhysical fovee upon him or 2 thivrd person,
which wores ar theenlannd foree o peveon of roasonalile frmness in his
siluafion wonld have been unable to resist,

{21 A person dees not Denefit from the defense in subseelion {1)
il be inteniionally or recltlessly placed Iimaell in 2 slinalion in which

it wos probable that he would be subjected to the foree or {hreatened
foree described in subzection (1).
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[Eafrapment] .

. Sec. 640. The commission of acts which would otherwise consti-
fute an offonse is not eriminal if the actor engaged in the proscribed
conduct heeause he was induced to do so by a law enforcement offi-
cial, or by a persen acting in cooperation with a Jaw enforeetient of-
ficial, secking to ¢btain evidence against him for the purpose of crim-
inal prosecution, and if the methods used to obtain that evidence were
such as to create = substantial risk that the acts would be commitied
by & person net otherwise disposed o commit them., Inducement to
commit an offense means aslive induccement. Conduct merely afford-
ing 2 pecson an oppostunity to commit an offense does not consti-

tute entrapment..

Burden of Injecting Issues of Sustification

Soc., 645. The burden of injecting the issuc of justificatisn under
the preceding seciions of thiz chapter is on ihe defendant, but this
does not shift the burden of proof.



