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ARTICLE 5 . RESPONSIBILITY

Preliminary Draft No. 3; October 1968

[NOTE: This third preliminary draft contains a few sections which
have been approved by the subcommittee ~- sections 1, 2, 3 and
14, They are included here in order to impart a sense of
continuity to the rest of the Article's sections, set out in
this draft, which the subcommittee has not yet considered,
The draft now presented represaents, in your Reporter's view,
a fairly comprehensive plan containing most, if not all, the
provisions necessary for a modern responsibility statute for
the criminal law of Oregon.)

Section 1. Mental disease or defect exeluding responsibility.
{1] A person is not responsible for eriminal conduct if at the.tiﬁe
of such conduct as a result of mental disease or defect he lacks |
substantial capacity either to appreciate the criminality of his
conduct or to conform his conduct to the requirements of law,

{2} As used in this Artigle, the terms "mental diseaée or
defect" do not include an abnormality manifested only by repeatéd
criminal or otherwise anti-social conduct.

[NOTE: Section tentatively approved by subcommittee. See Section 1,
P.D. #1: July 1968, for comments. This is the American Law

Institute formulation of the insanity test based on Scction
4,01 of the Model Panal Code. ] T —

Section 2, Partial respongibility due to impaired mental

condition. Evidence that the actor suffered from a mental disease or
defect is admissible whenever it is relevant to the issue of whether
he did or did not have a specific intent or purpose which is an
element of the crime.

INOTE: Section tentatively approved by subcommittee. See Section 1,
P.D. #2; September 1968, for comments. ]




Page 2
Responsibility
Preliminary Draft No, 3

Section 3. Burden of proof in insanity defense., Mental disease

or defect excluding responsibility under Section 1 of this Adrticle is
an affirmative defense which the defendant must prove by a

preponderance of the evidence.

COMMENTARY — THE BURDEN OF PROOF

The language of this section has not been formally
reviewed by the subcommittee, but the subcommittee has
approved the policy announced in the section. The
subcommittee voted to retain the policy presently embodied
in ORS 136.390 which reads as follows:

"When the commission of the act charged as a
crime is proved and the defense sought to be
established is the insanity of the defendant., the
same must be nroved by the preponderance of the
evidence,"

The draft section continues this policy in langunage
believed tc be more appropriately phrased. For the
previously rejected draft of this section and explanatory
comments, see P.D. #1, Section 2, July 1968,

Section 4. MNotice required in defense excluding responsibility,

The defendant may not introduce evidence that he is net criminally
responsible, as defined in Section 1 of this Article, uniess he has

complied with the provisions of Section 6 of this article.

COHMENTARY - REOUIREMENT OF NOTICE

ORS 135.870 now provides that a defendant may raise the
defense of insanity under a simple "not guilty” plea. How-
ever, the section requires that where the defendant wishes
to raise insanity as a defense under this plea he must give
written notice or otherwise obtain the permission of the
court where he fails to file notice. The details of filing
the notice are not set out here for the reason that Section
3, the next section dealing with partial responsibility,
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also requires like notice, In the interests of drafting
economy, the details of the notice requirements are set out

in Section 6 s0 as to apply to both this Section 4, and
Section 5.

% % ¥

Saction 5., [Alternative No. 1l]. Notice required in defense of

partial responsibilitv. The defendant may not introduce in his case

in chief expert testimony regarding partial responsibility under
Sectien 2 of this Article unless he has complied with the provisions

of Section 6 of this Article.

Section 5. [Alternative No. 2]. Notice reguired in defense of

partial responsibility. The defendant may not introduce in his case

in chief testimony of anyone other than himself regarding partial
responsibility under Ssction 2 of this Article unless the defendant

has complied with the provisions of Section 6 of this Article,

COMMENTARY - REDUIREMENT OF NOTICE

_ At the direction of the subcommittee this section is
drawn in the alternative. Ungder Alternative No. 1 the
gefendant without giving notice could introduce any lay
evidence in an effort to show that he suffered from a mental
disease or defect which rendered it impossible for him to
form a specific intent or purpose where such is reguired as
an element of the offense with which he is charged. But if
the defendant wishes to introduce the testimony of
psychiatrists, psychologists or other expert witnesses, he
must comply with the notice reguirements of Section 6.

The formulation in Alternative No. 2 1is more restrictive
on the defendant in that he must comply with the notice
reguirements if he wishes to introduce testimony by any
person -= lay or expert == othey than himself. The under-
lying reason for the notice reguirements in either '
alternative form for t£his section {and for Section 4, also)
is to aveid surprising the prosecution with a highly
technical and complicated issue, especially where experts
are going to be used by the defense.

* k& %
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Section 6.  Notice reguirements. A defendant who is required

under Sections 4 or 5 of this Article to give notice shall, at the
time he pleads, file a written notice of his purpose. The &éfendant
may file such notige at any time_after he pleads but before trial when
Just cause for failure to file the notice at the time of making his |
pPlea is made to appear to the satisfaction of the court, If the
defendant fails to file any such notice, he shall not be entitled to
introduce evidence. for the astablishment of a defense under Section 1
or 2 of this Article unless the court, in its discretion, permits such
evidence to be introduced where just cause for failure to file the

notice is made to appear.

COMMENTARY - NOTICE REQUYREMENTS

This section sets out the notice requirements where
defendant intends to base his defense on insanity or partial
responsibility, The language closely parallels existing
notice requirements set out in ORS 135.870 which reads as
follows: '

"All matters of fact tending to estaklish a
defense to the charge in the indictment or
information, other than those specified in
subsection {3) of ORS 135,820, and except as in
this section provided, may be given in evidence under
the plea of not guilty; provided, however, that where
the defendant pleads not guilty and purposes to show
in evidence that he was insane or mentally defective
at the time of the alleged commission of the act
charged, he shall, at the time he pleads, file a
written notice of his purpose; and provided,
further, that the defendant may file such notice
at any time thereafter but hefore trial when just
catse for failure to file the same at the time of
making his plea is made to appear to the satisfac-
tion of the court. If the defendant fails to file
any such notice he shall not be entifled to
introduce evidence for the establishment of such
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. insanity or mental defect; provided, however, that
-the court may, in its discretion; permit such
evidence to be introduced where just cause for
failure to file the notice has been made to
appear."

Section 7. Right of state to obtain mental examination of

defendant; limitations. . {1) Upon filing of notice or the introdiuction

of evidence by the defendant as provided in Section 6 of this Article,
the state shall have the right to have a psychiatrist of its sélection
éxamine the mental condition of the defendant. The state shall file
notice with the court of its intention to have the defendant examined,
Upon filing of the notice, the court, in its discretion, may order the
defendant committed to a state -dnstitution op any other suitable
facility for observation and examination as it may designate for a
Pperiod not to exceed 30 days.

(2) The defendant when being examined by the state's psychiatrist
shall not be reguired o answer questions concerning the defendanﬁ's
conduct at or immediately near the time of the conmission of the crime
charged or any other question the answer to which might tend to
incriminate him. A defendant being so examined is entitled to have
present an attorney and a psychiatrist of the defendant's choice.

COMMENTARY - RIGHT OF THE STATE TO HAVE A PSYCHIATRIST
EXAMINE THE DEFENDANT

A large number of states (Goldstein, The Insanity
Defense 131 (1967), lists the number as 31} have statutes
‘requiring court appointment of "impartial experts" in cases
involving the insanity defense. The Model Pegnal Code and

the proposed California code also have versions of the
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Yimpartial expert™ approach. See MPC Section 4.05.

Proposed California Code Section 533. The policy embodied
in this section rejects the "impartial expert" approach in
.favor of the procedures now existing in Oregon, Although
the "impartial expert" statutes are said to be justified
because, among other things, it puts an end to the battle of
experts at the trial, such statutes are not without serions
defacts. Professor Goldstein smms up some of them as
follows:

"The 'impartial expert’ rrocedure is, of
course, not restricted to cases involving the
indigent. It must, therefore, be appraised in
order to determine whether it is generally useful,
even if only inecidentally and occasionally benefi-
c¢ial to the indigent accused. The most important
and dramatic feature of the procedure is the added
credibility which accrues to the 'impartial' expert
appointed by the court, Judge and jury tend to
believe him. Prosecutors dismissg proceedings and
defense counsel forego reliance on the insanity
defense in accordance with his opinion. Indeed,
advocates of the procedure rely heavily upon this

- very fact in arguing it is needed to correct the
'partisan® bhattle of experts.

"If this added credibility coincided with an
added ability to present the'truth,’ it would be
difficult to reject the method which produced it.
The impartial expert does not, however, bring
'truth' with him. Certainly, the fact that he is
not paid by the parties would hardly seem to
warrant attaching additional weight to his
testimony. There iz no evidence to suggest that
the ethics of the profession are so low or psychia-
trists' incomes so inadequate., Nor is there very
much to the more sophisticated justification - that
& court-appointed expert's judgment would noct be
clouded by identification with one of two adver-
saries. The testimony of all witnesses is subject
to the very same process of distortion. It hardly
Seems reasonable to insulate from the adversary
Process the psychiatrist, who i1s perhaps the one
among ‘them who has been trained to minimijze the
‘Bffect of identification upon his perception and
Judgment,

"An impartial expert, and the added credibility
he brings with him, could be justified only if there
was a high degree of conserisus among psychiatrists
on the answers to questions likely to arise in the
courtroom, on the gualifications of persans
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competent to present such answers and on the
techniques to be used at the various Stages of
examination., No such consensus can be said to
exist,

"So far as disagreements emong psychiatrists
are concerned, there is little or no prospect that
they will disappear unless they are masked over.
The so-called "hattle of experts' arises because
psychiatrists' diagnoses and testimony reflect the
work ways, the value systems, and the tenats aof
differing schools of psychiatry. The organically
oriented psychiatrist will often find himself
eliciting and reading a patient's history and
symptoms differently from the aynamically oriented
psychiatrist. What is psychosis to one may be
neureosis to ancther, what some call psychepathy
may be interpreted by others as a failure of
communication between a psychiatrist of a high
social class and an offender from the lower
rungs of society. With the best will in the
world, the testimony of each cannot represent
more than a series of estimates drawn from various
clues - some from the patient's life history, some
from his performances in clinical tests, some from
the nature of the situwation in which he found
himself on the occasion in guestion., These
estimates will then become the basis for inferences
about a defendant who will almost invariably
present.a borderline case. For the jury will
probably be deciding long after the offense,
whether a psychotic whe is often rational was not
raticnal on a given date, and whether the act in
question can properly be traced to his iliness,

In short, the nature of the usual situation is
such that disagreement is to be expected and is
quite proper.

"The impartial expert procedure is especially
unsatisfactory when it is seen against the back=-
drop of an adversary system. For the affluent
defandant, it places the imprimatur of impartiality
upon a witness who is all +oo likely to testify
against him. For the indigent, there is not aven
the comfort that he will have available the
resources with which to place the testimony in
proper perspective. Without his own ewpert to aig
him = before and during trial - he will have to
rely entirely on challenging the professional
standing of the impartial experts, their competence,
the thoroughness of their examination, and the bona
fides of their impartiality. However artfully
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these devices may be used, they are not as likely
Lo assure him of an effective defense as woulgd his
own expert.” Goldstein, The Insanity Defense,

132-4, 136 (l%67).

A further reason for not adopting the "impartial expert®
approach relates to the recent Oregon decision in Shepard v.
Bowe, 86 Or.2dv.Sh. 981 (June 14, 1968), where it was held
that the defendant when being examined by the state's
psychiatrist may not be forced to answer Jquestions which
might tend to incriminate him. This ¥ule lessens consider-
ably the psychiatrist's ability to make conclusions about a
defendant's mental conditien, whether or not the peychiatrist
is an "impartial" expert.

Subsection {l1) of the section is intended tc state
explicitly the rule in Oregon since the decision in State v.
Fhillips, 245 or. 466 {1267) , where it was held that the
state has a right to a mental examination of the defendant
who raises a defense of insanity. This right of the state
is also extended to cases arising under Section 2 (where the
defendant raises the issue of partial responsibility
requiring notice of certain kinds of evidence by Section 5}).

Subsection (2) of the section reflects the restrictions
on the state's right to a psychiatric examination imposed by
the holding in Shepard v. Bowe, supra. Shepard v. Bowe
creates serious doubt as to how effective the state's right
to examine the defendant will be. The court realized this
when it said,

"We are aware that in holding the defendant
cannot be compelled to answer the peychiatrist's
questions we may be lessening the quality of the
evidence available to the state. Psychiatrists
have expressed the opinion that it is difficult,
at least in some cases, to arrive at & competent
opinion on the mental state of the defendant if
the defendant cannot be duestionad about the
alleged crime, . . . We are of the opinion that
this is the price that must be paid to enforce the
constitutional protection,” Shepard v. Bowe, 86
Or. a&dv. 5h. 981, 986-7 {June i4, 1968).
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Section 4.05. Psychiatric Bxamination of Defendant with Respect to
Mental Disease or Defack.

(1) Whenever the defendant has filed a notice of intention %to
rely on the defense of mental disease or defect excluding o
responsibility, or there is reason to doubt his fitness to proceed, or
reason to believe that mental disease or defect of the defendant will
otherwise become an issue in the cause, the Court shall appoint at
least one gualified psychiatrist or shall request the Superintendent
of the Hospital to designate at least one qualified
psychiatrist, which designation may ke or incilude himself, to examine
and report upon the mental condition of the defendant. The Court may
order the defendant to be committed to a hospital or other suitable
facility for the purpose of the examination for a pericd of not
exceeding sixty days or such longer pericd as the Court determines to
be necessary for the purpose and may direct that a gualified
psychiatrist retained by the defendant be permitted to witness and
participate in the examination.

(2} In such examination any method may be employed which is
accepted by the medical profession for the examination of those
a2lleged to be suffering from mental disesase or defect.:

(3} The report of the examination shall include the feollowing:
(a) a description of the nature of the examination; (b) a diagnosis of
the mental condition of the defendant; (e¢) if the defendant suffers
from a mental disease or defect, an opinicn as to his capacity to
understand the proceedings against him and to assist in his own
defense; (d)} when a notice of intention to rely on the defense of
irresponsibility has been filed, an opinion as to the extent, if any,
to which the capacity of the defendant to appreciate the criminality
[wrongfulness] of his conduct or to conform his conduct to the
requirements of law was impaired at the time of the criminal conduct
charged; and (e} when directed by the Court, an opinion as to the
capacity of the defendant to have a particnlar state of mind which is
an element of the offense chargead,

If the examination can not be conducted by reason of the
unwillingness of the defendant to participate therein, the report
shall sc state and shall include, if possible, an opinion as to
whether such unwillingness of the defendant was the .résult of mental
disease or defect.

The report of the examination shall be filed [in triplicate} with
the clerk of the Court, who shall cause coplies to be delivered to the
district attorney and to counsel for the defendant. . .
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Text of Model Penal Code {Cont'd)

Section 4.09., Statements for Purposes of Examination or Treatpant
Inadmissible Except on Issué of Mental Condition.

A statement made by a person subjected to psychiatric examination
or treatment pursuant to Sections 4.05, 4.06 or 4.08 for the purposes
of such examination or treatment shall not he admissible in evidence
against him in any criminal proceeding on any issue other than that of
his mental condition but it shall! he admissible upon that issue,
whether or not it would otherwise be deemed a privileged communication

[, unless such statement constitutes an admission of guilt of the
crime charged]. '
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Section 8, Civil commitment authority of court following defense

of partial responsibility. In any case in which evidence of mental

disease or défect has been introduced pursuant to the provisions of
Section 2 of this Article and in which the defendant is acguitted, the
court may order an evaluation of his condition and initiation of
proceedings pursuant to the provisions of ORS Chapter 424.

COMMENTARY — CIVIL COMMITMENT IN CERTAIN CASES
INVOLVING PARTIAL RESPONSIBILITY

This section is based on Section 534 of T.D. No. 2 of
the proposed California Penal Code and the following
explanation of the section is taken largely from the comment
to the California section.

The provision in Section 2 of this Article establishes
the doctrine of partial responsibility. The effect is to
permit evidence to be received as a "partial defense" for
the purpose of negating the specific mental state essential
to a particular crime. The inquiry to be made is whether
the crime which the defendant is accused of having committed
has in point of fact been committed. For this purpose
whatever will fairly ana legitimately lead to the discovery
of his mental condition and status at the time, may be given
in evidence to the jury, and may be considered by them in
determining whether the defendant was in fact guilty of the
crime charged against him. Ordinarily the purpose of thisg
defense is to permit the defendant to show that becanse of
some impairment of his mind he is not gulilty of the cffense
charged but of a lesser degree of the offense. For example,
the crime of assault with intent to kill may be shown not to
have been committed if the evidence indicates that the
defendant lacked the specific intent to kill because of some
mental impairment; in such a case, he should be convicted of
the lesser offense of assault with a deadly weapon.

Tt i= not only conceivable, however, but highly probable
that evidence pertinent to this defense might in some cases
Seem S0 persuasive to a jury that instead of returning a
verdict of some lesser degree of the offense charged, they
might return a verdict of acquittal. In short, they might
believe that the defendant's mental impairment made it
impossible for him to entertain any culpable mental state.
This might very well result in the immediate release of an
individual by a verdict of acquittal in a situation in which
the evidence of his mental conditiom points strongly to the
conclusion that he is dangerous and that unconditiongl
release might threaten the public safety.
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Section 8 has been drafted to permit the court, in the
event of an acquittal in such cases, to take the same action
as might be taken in connection with an application for the
civil commitment of a mentally disordered person. Thus, it
anthorizes the court, in its discretion, %o initiate the
Procedure provided in ORS Chapter 426 for the examination,
evaluation and possible custodial care that the nature of
the defendant's condition indicates may be nacessary,

Section 9. Form of verdict following successful defense of

insanity. When the defendant is acquitted on grounds of mental
disease or defect excluding responsibility, the verdiet and judgment

shall so state.

COMMENTARY - FORM QF VERDICT FOLLOWING SUCCESSFUL
DEFENSE OF INSANITY

This section is based on the provisions on form of
verdict found in MPC Section 4,03 (3}. The language in this
section states more economically the same policy already in
existence in Oregon under that portion of GRS 136,730
dealing with form of verdict. ORS 136.730 reads as follows:

"If the defense is the insanity of the
defendant, the jury shall be instructed to state,
if it finds him not guilty on that ground, that
fact in the verdict, and the court shall there-
upon, if it deems his being at large dangerous to
the public peace or safety, order him to be
committed to any hospital or institution, author-
ized by the state to receive and keep such persons,
until he becomes sane or is otherwise discharged
therefrom by authority of law."

{(The portion of ORS 136.730 relating to possible
commitment of the defendant is dealt with in Section 10 of
thig preliminary draft.)
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Section 10. Acguittal by reason of insanity; release or

cammltment petition for discharge., ﬁfter ent¥y of judgment of not

gullty by reason of mental disease or defect excluding regpnn51h111ty,
the court shall, on the basis of the ev1dence given at the trlal or
at a separate hearing, make an order as follows:

{1} TIf the court finds that the.person is no longer affected by
mental disease or defect, or, if so affected, that he ne longer
presents a substantial danger to.himself @r the person of others and
is not in need of care, supervision or treatment, the court shall
order him discharged from custody.

(2} If the court finds that the person is affected by mental
disease or defect and that he presents a substantlal danger to himself
‘or the person of others, but he can be contrulle& adequately and given
proper care, supervision and treatment if he is relecasad on super-
vision, the court shall order him released subject to such supervisory
orders of the court, including supervision by the probation offigers
of the court, as are appropriate in the interests of justice and the
welfare of the defendant., Conditions of release in such orders may be
‘modified from time to time and supervision may be terminated by order
:df'tha court as provided in subsection (1) or {5) of this section,

(a) At any time within five years of the original entry of the
arder of release on supervision madge pursuant to this subsection {2)
‘the court may, upon notice to the prosecution and such person, conduct
a hearing to determine if the person is affected by mental disease or
defect. If the. court determines that the person is affected by mental

disease or defect, the court may release him on further supervision,
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as provided in subsection (2} of this section, but for not longer than

five years from the original entry of the order of release on super-

vision. If the court determines that the person is affected by mental

disecase or defect and presents a substantial danger to himself or to

' the person of others and cannot adequately be controlled if released

on supervision, it may at that time make an order  committing the
person to the Superintendent of the Oregon State Hospital for custody,
cére and treatment.

{b) Any person subject to the provisions of this subsection (2)
may apply to the circuit court of the county in which he is confined,
or of the county from which he is conmitted, for a hearing upen his
petition for discharge from or modification of an order uypon ﬁhich he
was released upon the supervision of the court and the probation
officer on the ground that he has recovered from his mental disease or
defect or, if affectead by mental disease or defect, no longer presents

a substantial danger to himself or the person of others and no longer

‘requires supervision, care or treatment. The hearing on an application

for such discharge or modification shall be held on notice to the
district attorney and the probation officer of the county in which the
application is filed. The petitioner must prove by a preponderance of
the evidence his fitness for discharge or modification of the originat
order for supervision.

(3} If the ‘court finds that the person presents a substantizl
risk of danger to himself or the person of others and that he is not a
Proper subject for release on supervision, the court shall order him
committed to the Superintendent of the Oregon State Hospital for

custody, care and treatment.
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{a) 1If, after at least 90 days from the ccmmitment of any person
to the custody of the Superxintendent of the Oregon State Hospital, the
Superintendent is of the opinion that the person ig no lpnger affacted
by mental disease or defact, or, if so affected; th%t he_ﬁa longer
pPresents a substantial danger to himself or the person of others, the
Superintendent may apply to the court which committed the person, or
te the circuit court of the county in which he is confined, for an
order of discharge. The applicatlon shall be accampanled by a report
setting forth the facts supporting the opinion of the Superlntendent.
Copies of the application and the report shall be transmitted by the
clerk of the court to the district ‘attorney of the county.

{b} Any person who has been committed to the Oregon State
Hospital for custody, care and treatment, after the expiration of 90
days from the date of the order of commitment, may apply to the
circuit court of the county in which he is confined or of the county
from which he was committed for an order of discharge upen the grounds
that he is ne longer affected by mental disease or defect, or, if so
affected, that he no longer presents a substantial danger to himself
or the person of others. Copies of the application and the report
shall be transmitted by the clerk of the court to the district
attorney of the county. The applicant must Prove by a preponderance
of the evidence his fitness for discharge under the standards of this
subsection (b).

(4} The court shall conduct a hearing upon any application for
release or modification filed pursuant to this section. If the court
firds that the person is no longer suffering from mental disease or

defect, or, if so affected, that he no longer presents a substantial
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danger to himself or the persen of athers, the court shall order him
discharged from custody or from supervision. If the court finds that
the person would not be a substantial danger to himself or to the
person of others, and can he controlled adequately if he is released
on supervision, the court shall order him released as provided in
subsection {2) of this section. If the conrt finds that the person
has not recovered from his mental disease or defect and cannot
adegquately be controlled if he is released on supervision, the court
shall order him remanded for care and treatment.

In any hearing under this subsection {4), the court may appoint
one or more psychiatrists to examine the person and to submit reports
to the court. Reports filed with the court pursuant. to .such
appointment shall inciude, but need not be limited to, an opinion as
to the mental condition of the person and whether the person presents
& substantial danger to himself or the person of others. To
facilitate the psychiatrist’'s examination of the person, the court may
order him placed in the temporary custody of any state institution or
other Suitable -facility.

(3) Any person who, pursuant to this Section 10, has been in the
custody of the Superintendent of the Oregon State Hospital or on
release on supervision by the court for a period in excess of five
¥ears shall, in any event, be ¢ischarged if he does not present a

substantial danger tc the rerson of others.
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COMMENTARY - ACOUITTAL BY REASCN OF INSANITY; RELEASE
OR COMMITIIENT; PETITYION FOR DISCHARGE

ORS 136.730 presently gives the trial court discretion
to discharge 2 defendant comgpletely following a verdict of
not guilty by reason of insanity. It alse provides that the
courl may "if it deems his being at large dangercus to the
public peace or safety, order him to be committed to any
hospital or institution, authorized by the state to receive
and keep such persons, until he bezcomes sane or is otherwise
discharged therefrom by authority of law." The draft
section, based on Section 536 of the proposed California
Penal Code, generally continues this policy. However, (RS
136.730 lacks details covering matters of extreme importance
to the individual defendant, concerned with his personal
rights, and the community at large, concerned with its
safety in the event of the defendant’s release. The draft
section is designed to deal with the details essential to a
complete commitment and release statute. As noted in the
following comments, some Oregon law and procedure will be
changed. Scme of the content of the following comments on
the various subsections of Section 10 is taken from the
comments to Section 536 of the proposed California Penal
Coda.

Subsection {l) Relesase: Defendant Eecovered or Not
Dangercus.” This section authorizes the release of a
defendant when it appears that the person acquitted because
of his mental condition is no ionger mentally affected or in
need of custodial treatment. a geparate hearing on this
issue i=s not mandatory. Often the matter of the defendant's
mental condition is plainly apparent from the testimony
given at the trial; in such casee, an additional hearing on
the same issue seems unnecessary. An order for discharge
may not be made if the defendant is not free from mental
disease or defect unless the court is of the opinion that
the defendant is not dangercus to himself or the person of
others and is not in need of care, supervision or treatment,
ITf the evidence indicates that the defendant requires and is
a fit subject for community psycHatxic services, the court
has the authority to impose sSupervisory or custodial
restraints as provided in the subsections which follow.

Subsection {2). Release an Supervision. ORS 136.730
presently offers the court two alternatives when a defendant
has bzen found not guilty by reason of insanity: release or
commitment to a state hospital. In actual practice,
commitment is often the procedure:; for understandable
reasons, summary release is rarely granted.. The lack of any
alternative disposition through the use of local instity-
tions, facilities and resources for the care and treatment
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of the mentally ill is attributable to the fact that until
racent vears, local means Ffor the mentally ill persons was
inadequate. Problems still exist, but this provision allows
use of existing local facilities where adequate, The draft
subsection provides that administration of the release
program and the supervision of persons releazsed pursuant to
its provisions may be performed by the probation department.
Orders of release and the conditions of release remain
within the continuing jurisdiction of the court for modifi-
cation or termination.

Subsection (2) (a). Termination of Supervision and
Commitment to the Superintendent of the Oregon State
Hospital., This subsection together with subsection (5)
establishes a provisional maximum period of reélease subject
to supervision of five years. It authorizes commitment of a
person so released to the Superintendent of the Oregon State
Hospital at any time during the five year period that the
person’s mental condition has reqressed to the point where
he is dangerous to himviself or to the person of octhers.,

Subsection (2) (b). Superviscry Release; Petition feor
Modification or Discharge. Procedure is provided by this
subsection through which the person released on supervision
may initiate action for his release upon a showing that he
has recovered and is a fit subject for discharge or modifica~
tion of the conditions of his releasa.,

The standard for release set up in this subsection (b)
affects a change in the Present Oregon law. ORS 136.730 was
recently construed in Newton v. Brooks, 84 Or. Adv. Sh. 639
(April 12, 1967), whers the court laid down the reguirements
that hefore a person in custody following commitment after a
not guilty by reason of insanity verdict is entitled to
discharge, he must prove by a preponderance of evidence (L)
that he has the mental capacity to understand the difference
between right and wrong, and (2} that with reasonable
probability he will control his behavior 80 that his liberty
will not he a danger to the public.

This subsection (b) {and subgection (3), also) changes
the focus somewhat, although it achieves what is believed to
be the goal of the holding in Newton v. Brooks. Thus, -a
person committed to the Oregon GStats Hospital following a
successful defense of insanity under this subsection is
entitled to relsase if he has "recovered" from his mental
disease or defect (i.e., is sane within the definition of
Section 1) which is in accord with the first part of the
rule in Newton v. Brooks, Under the subsection even if the
persen in custody cannot prove he is sane within the
definition of Section l, if he can show he no longer presents
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& substantial danger to himself or the person of others, he
is entitled to discharge. This is a variation from Newton
which requires the defendant to prove his sanity and that he
is no longer a danger to the public. The subsection places
the burden of proof of fitness for discharge or modification
of order on the petitioner in accordance with the rule
announced in Mewton v, Brocks,

subsaction (3}, Commitment +o the Superintendent of
-the Oregon State Hospital. This cubsection authorizes
commitment £o0 the Superintendent of the Oregon State Hospital
of those persons acguitted by reason of insanity whose
potential dangerousness indicates that release or release
under supervision involves risk that the individual may be
dangerous to himself or the person of others.

Subsection (3) (a). Procedure for Releasze. The
Superintendent of the Oregon State Hospital, by the provi-
sions of this subsection, may initiate proceedings for the
release of a committed person, after the exXpiration of 90
days, if such release is consistent with the welfare of the
individual and the public safety. The criteria for release
changes present law as explained in the comment to subsection
(2) (b), above. The subsection also changes important
administrative procedures. First, the subsection reguires
that a person committed to the State Hospital must be held a
minimum of 90 days before he can be discharged at the
instance of the Suyperintendent. No such minimum is
presently required. Second, the Superintendent may not, as
under present practice, discharge a person without a court
cxder. Undar the subsection the Superintendent must riow
apply to the designated court for an order of discharge.
This has the beneficial effect of relieving the Superintendent
of the final decision on discharge. RBecause of this, the
Superintendent might feel less reluctant to recommend
release in cases where he is fairly sure in his appraisal of
the person's dangerocusness but might not be sure enough to
take the resvonsibility entirely on himself, Thus, in
deserving close cases more releases may result.

Subsection (3} (b). Committesd Person; Procedure - for
Release; Petifion by the Person. This provision 1S a companion
to subsection {2} Thb). It provides a means for the initiation
of release Proceedings by the committed person and changes
the criteria of release prescribed in ORS 136.730 as construed
in Newton v, Brocks, explained above in the comment to Sub-
section {2) (Bb). The burden of proof is placed on the
applicant in accord with Newton v. Brooks.

Subsection ({4).. Hearing on Petition for- Relaase,
Modification of Conditions of Release, or bischardge. This
18 a general procedural subsection which describes the form
of the proceedings to be followad in any action for the
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release or discharge of a person subject to an order of
Supervisory release or cowmitment. It restates the flexible
Powers of the court to make appropriate disposition of the
persons subject to its orders and provides for the appoint-
ment: of psychiatric experts should their assistance be
needed, ' .

Subsection {5). Release from Custody or Supervision:
Maximum Period. This SUDSeCELOn establishes a maximum period
of five years for supervised release or commitment to the
Superintendent of the Oregon State Hospital and requires
discharge at the end of that term unless the mentally dis-
ordered offender is found £o be dangerous to others, Tha
draft excludes danger to self and iimits indefinite commit-
ment to those found to be seriously assaultive or homicidail.
(It should be remembered that under the provisions of
subsection (2} {a) of this section, a person under super- .
vigsory release may be committed to the Oregon Btate Hospital
on the last day of his maximum release period and held in
custody for an additional five years. This could result in
2 ten year maximum pericd hefore the provisions of subsection
(3} could be invaoked.) It is the purpose of the draft to
limit indefinite commitments only to those cases where.
release will give rise to problems of public safety. The
choices to be made here tend to be arbitrary but the problem
does not lend itself easily to solutions that will command
ready acceptance, The draft attempts to minimize whatever
arbitrary factors it includes by keeping the door apen to
continuing judicial review. o
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section 4.08. Legal Effect of Acguittal on the Ground of Mental
Disease or Defect BExcluding Responsibility; Commitment;
Release or Dischargs, '

{1) When a defendant is dcquitted on the ground of mental
disease or defect excluding responsibility, the Court shall order him
to be committed to the custody of the Commissioner of Mental Hygiene
fPublic Health] to be placed in an appropriate institution for
custody, care and treatment.

(2) If the Commissionsr of Mental Hygiene [Public Health] is of
the view that a person commirted to his custody, pursuant to paragraph
{1} of this Section, may be discharged or released on condition
without danger to himself or to others, he shall make application for
the discharge or release of such person in a report to the Court by
which such person was committed and shall transmit a copy of such
application and report to the prosecuting attorney of the county
[parish] from which the defendant was committed,  ‘The Court shall
thereupon appoint at least two qualified paychiatrists to examine such
person and to report within sizfy days, or such longer period as the
Court determines to be necessary for the purpose, their opinion as to
his mental condition. To facilitate such examination and the
proceedings thereon, ths Court may cause such perscen to he confined in
any instituticn located near the place where the Court sits, which may
hereafter be designated by the Commissioner of Mental Hygiene [Public
Health] as suitable for the temporary detention of irresponsible
persons. :

(3) If the Court is satisfied by the report filed pursuant to
paragraph (2) of this Section and such testimony of the reporting
psychiatrists as the Court deems necessary that the committed person
may be discharged or released on condition without danger to himself
or others, the Court shall order his discharge or his release on such
conditions as the Court determines to he necessary. If the Court is
not so satisfied, it shall promptly order a hearing +o determine
whether such person may safely be discharged or released. Any such
hearing shall be deemed a civil proceeding and the burden shall be
upon the committed perscn to prove that he may safely he discharged or
released. According to the determination of the Court upon the
hearing, the committed person shaill thersupon be discharged or
released on such conditions as the Court determines to he necessary,
or shall be recommitted to the custody of the Commissioner of Mentatl
Hygiene [Public Health}, subject to discharge or release only in
accordance with the procedure prescribed above for a first hearing.

(4) If, within [five] years after the conditional release of a
committed persan, the Court shall determine, after hearing evidence,
that the conditions of release have not been fulfilled and that for
the safety of such person or for the safety of others his conditional
release should he revoked, the Court shall forthwith order him to ke
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recommitted to the Commissioner of Mental Hygiene [Public Health],
subject to discharge or release only in accordance with the Procedure
prescribed above for a first hearing. : '

{5) A committed person May make application for his discharge or.
release to the Court by which he was committed, and the procedure to
be followed upon such application shall be the same as that prescribed
above in the case of an application by the Commissioner of Mental
Hygiene [Public Health]. However, no such application by a committed
person need be considered until he has been confined for a period of
not less than [six months] from the date of the order of commitment,
and if the determination of the Court be adverse to the application,
such person shall not be permitted to file a further application until
[one year] has elapsed from the date of any preceding hearing on an
application for his release or discharge. ’
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Section 11. Mental disease or defect excluding fitness te

proceed,

& person cannot be proceeded against or sentenced after

conviction while he is incompetent as defined in this section:’

{1}y .

A defendant is incompetent to be proceeded against in a

criminal action if, as a result of mental disease or defect, he is

unable:
{a)
(b)
{c}
(d)
(2)

of mental
{a)
{b}
()

vpoen him;

d)

from

To undgrstand the nature of the proceedings; or

To assist and cooperate with his counsel: or

To follow the evidence; or

To participate in his defense.

A defendant is incompetent to be sentenced if, as a result
disease or defect, he is unable:

To understand the natufe of the proceedings; ar

To understand the charge of which he has been convicted; or
To understand the nature and extent of the sentence imposed
or

To assist and cooperate with his counsel,

COMMENTARY — MENTAT, DISEASE OR DEFECT EXCLUDING
FITNESS TO PROGEED

The tests for competency in this section, which is drawn
Section 537 of the proposed California code, are made

applicable to all proceedings in order to embrace preliminary
examinations and other pre~trial matters as well as the trial
itself,  Theé criteria for determining competency are more
particularized than those set out presently in ORS 136.150.
The incompetency criteria there reads as follows:

"If hefore or during trial in any ecriminal
case the court has reasonahie ground to believe
that the defendant . . . is insane or mentally
defective to the extent that he is unable to
understand the proceedings against him or to
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assist in his defense, the court shall immediately
fix a time for a hearing to detemmine the
defendant's mental condition,"

The particularization in the draft section may be
legally unnecessary, but it is beliewed that precision in
definition here will be helpful in cobtaining precision in
expert testimony at the hearing on the issue.
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Section 4.0G4, Mental Disease or Defect Execluding Fitness to Proceed,

Na person who as a result of mental disease or defect lacks
capacity to understand the proceedings against him or to assist in his
own defense shall be tried, convictad or sentenced for the commission
of an offense so long as such incapacity endures.
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Section 12, ©Psychiatric examination of defendant oh. issue of

fitness to proceed. (1} Whenever the court has reason to doubt the

defendant's fitness to proceed, the court shall appoint at least one
qualified psychiatrist or shall reguest the Superintendent of the
Oregon State Hospital to designate at least one qualified psychi-
atrist, which designation may be or inciude himself, to examine and
report upon the mental condition of the defendant. The court may
order the defendant to be committed to a hospital or other suitable
facility for the purpese of the examination for a periecd of not
exceeding 60 days or such longer period as the court determines to hbe
necessary for the purpose and may direct that a gqualified psychiatrist
retained by the defendant be permitted to witness and participate in
the examination.

{2) In such examination any method may be employed which is
accepted by the medical profession for the examination of those
alleged to be suffering from mental disease or defect.

(3) The report of the examination shall incliude the following:

(2} A description of the nature of the examination;

(b} A diagnosis of the mental condition of the defendant:

(e} If the defendant suffers from a mental disease or defeest, an
opinion as to whether he is incompetent within the definition set out
in Section 11 of this Article.

If the examination cannot be conducted by reason of the
unwillingness of the defendant to participate therein, the report
. 8hall so state and shall include, if possible, an ¢pinion as to
whether such unwillingness of the defendant was the result of mental

dizenze or defect.
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The report of the examination shall be filed in triplicate with
the clerk of the court, who shall cause copies to be delivered t¢ the
district attorney and to counsel for the defendant.

(4} The court shall allew and order the éuunty wherein the
original proceeding was commenced to'pay:

{a} A reasonable fee if the examination of the defendant is
conducted by a psychiatrist in private rractice; and

(b} All costs including transportation of the defendant if the
examination is conducted by a psychiatrist in the employ of the Oregon
State Hospital.

COMMENTARY - PSYCHIATRIC EXAMINATION OF DEFENDANT
ON ISSUE OF FITNESS TO PROCEED

This section is based largely on MPC Section 4.05. In
general it reflects the presently existing policies embedied
in ORS 136,150 {set out imrediately following this commen-
tary.)] There are differences, however, For instance,
subsection (1) avthorizes the court, in its discretion, to
direct that a psychiatrist retained by the defendant be
permitted to witness and participate in the examination. As
pointed out in the NP comment, this provision is designed
to assure the defendant opportunity for an adeguate psychi-
atric examination by an expert of his choice. This device
might be found to be of considerable value in avoiding the
s0-¢called battle of the experts.

Subsection {2) clarifies the gquestion of what methods
may be used in the examination, a point on which statutes in
Oregon and in most jurisdictions are silent.

Subsection {3), dealing with the contents of the
psychiatrie report, is considerably more explicit than
existing statutory provisions which frequently give the
examining expert little or no guidance as to what his report
must contain, and which thus fail to assure the parties and
the court that the report will he adequate for the purpose
for which the examination and report were ordered.

Subsection {4) reflects the Provisions on fees and
costs for the examination found in subsgection {(3) of ORS
136.159,

* % %
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136.150 Mental condition at time of trial. (1) If before or
during the trizaf in any criminal case the court has reasonable ground
to believe that the defendant, against whom an indictinent has been
found or an information filed, is insane or mentally defective to the
extent that he is unable to understand the proceedings against him or
to assist in his defense, the court shall immediately £ix a time for a
hearing to determine the defendant's mental condition. The court may
appoint one or more disinterested qualified experts to examine the
defendant with regard to his present mental condition and to testify
at the hearing. Other evidence regarding the defendant's mental
condition may ke introduced at the hearing by either party.

{2) In the event the court determines that the services of
¢ualified experts in private practice are not available to conduct the
exXaminations referred to under subsection {1) of this seection, the
court may use the services of cne of the outpatient clinics operated
by institutions under the supervision of the Oregon State Board of
Control. The defendant shall be transported toc the proper facility at
the expense of the county wherein the original proceeding was
commenced, If the person in charge of the outpatient clinic
determines that the present mental condition of a particular defendant
can he better evaluated by the institution on an inpatient basis, he
shall s¢ notify the superintendent who shall notify the court., The
defendant shall then be admitted to the institution, unless otherwise
ordered by the court. In no case shall a defendant admitted to the
ingtitution for evaluation of his present mental condition be detained
in excess of 30 days unless a commitment order has bheen executed by
the court.

(3) The court shall allow and order the county wherein the
original proceeding was commenced to pay:

{a} A reascnable fee for any examinations made pursuant to
subsegtion (1) of this section; or

(b) All costs connected with the examination made pursuant o
subsection (2) of this section.
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Section 13. Determination of fitness to proceed; effect of

finding of unfitness; proceedings if fitness is regained; pre-trial

legal objections by defense counsel. (1) VWhen the defendant's
fitness to proceed is drawn in question, the issue shall be determined
by the court. If neither the prosecuting attorney nor counsel for the
defendant contests the finding of the report filed pursuant to Section
12 of this Article, the court may make the determination on the basis
of such report, If the finding is contested, the court shall heold a
hearing on the isswe. Tf the report is received in evidence upon such
hearing, the party who contests the finding thereof shall have the
right to summoen .and to cross.examine the psychiatrists who joined in
the report and to offer evidence upon the issue,

(2} If the court determines that the defendant lacks fitness o
pProceed, the proceeding against him shall be suspended, except as
Provided in subsection (3) of this section, and the court shall commit
him to the custody of the Superintendent of the Oregon State Hospital
for so long as such unfitness shall endure. When the court, on its
own motion or upon the application of the Superintendent of the Oregon
State Hospital or the district attorney, determines, after a hearing,
if a hearing is requested, -that the defendant has regained fitness to
proceed, the proceeding shall ke resumed. TE, however, the court is
of the view that so much time has elapsed since the commitment of the
defendant that it would he unjust to resume the criminal proceeding,
the court may dismiss the charge and may order the defendant to he
discharged or, subject to the law governing the civil commitment of

pexrsons suifering from mental disease or defect, order the defendant
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to be committed to an appropriate institution of the Oregon State
Boar@ of Contreol.

{3) The fact that the defendant is unfit to proceed does not
pPreclude any legal objection to the prosecution which is susceptible
of fair determination prior to trial and without the personal

participation of the defendant,

COMMENTARY — DETERMINATION OF FITNESS OR UNFITNESS

The section is based on MPC Section 4.06. In general
it reflects the sane policies that presently obtain in
Oregon under ORS 136.160 (set out immediately following this
comment}. The draft section continues the policy that the

court, rather than the jury, hears the issue of fitness to
pProcaead,

The last sentence of subsection (1} may be interpreted
as creating or at least allowing for an exception to the
hearsay rule in connection with receiving in evidence the
report of the examining experts without requiring that they
appear and testify, thus obviating the necessity for taking
the testimony of these experts in every case where a report
is contested. The defendant is assured, however, of the
right to summon and cross examine such experts if he wishes,

Subsection {2} continues substantially the reguirement
that the court hold another hearing if the custodian of the
person previously declared unfit indicates to the court he
believes the person is fit for proceeding.

The provisicn in subsection (2) Permitting the court to
dismiss the prosecution if because of the lapse of +ime it
would be unjust to continue it is new to Oregon and novel in
American law but not in actual practice, except that the
result is uswally reached at the discretion of the district
attorney through the entry of a nolle prose ui, There is
value, however, in vesting such 2 power in the court, to be
exercised either where because of the lapse of time: a
defendant is unable to pProduce certain witnesses or other
evidence once available which is essential to his:defense,
or where because of the length of the intervening period
which he has spent in a mental institution subseguent to the
alleged wrongful conduct it seens unjust to subject him to
trial and punishment,
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The fact that the defendant is unfit to proceed should
not preclude his counsel from making any legal objection to
the prosecution which is susceptible of Ffair determination
prior to trial and without the personal participation of the
defendant. Subsection {3) so provides. This provision is
aimed at motions ordinarily determined at the pre-trial
stage, rather than at the trial,

Although there is much to he said for according the
defendant who is unfit to proceed an opportunity to defeat
an unfounded criminal charge through the determination of
issuas of fact ordinarily disposed of at the trial stage, it
may not be feasible to give the defendant the right to put
the prosecution to its proof in a proeceeding which, if it
results adversely to the defendant, would not be binding on
him.

* ¥ X
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136,160 Proceedings after determination of mental conditiocn.
(1) If, after the hearing, the court decides Ehat the Jdefendant is
able to understand the proceedings and to assist in his defense, it
shall proceed with the trial.

{2} If, however, the court decides that the defendant, through
insanity or mental deficiency, is not able to understand the
proceedings or to assist in his defense, it shall take steps to have
the defendant committed to the proper institution. If, thereafter,
the proper officer of such institution is of the opinion that the
defendant-is able to understand the proceedings and to assist in his
‘defense, he shall report this fact to the court that conducted the
hearing. If the officer so reports, the court shall fix a time for a
hearing to determine whether the defendant is able to understand the
proceedings and to assist in his defense. This hearing shall be
conducted in all respects like the original hearing to determine
defendant's mental condition, .If, after this hearing, the court
-decides that the defendant is able to understand the proceedings
against -him ang to assist in his defense, it shall proceaed with the
trial. If, however, it decides that the defendant is still not able
to understand the proceedings against him or to assist in his defense,
it shall recommit him to the proper institution. '

{3) TIf the court determines that care other than that available
through commitment of a mentally defective defendant would better
serve the defendant and the community, the court at any time may
suspend the order of commitment upon condition that the defendant
cemply with the directions of the court and receive such care as the
court may determine and that the defendant report at specified times
to the institution for an examination by the proper officer of the
institution to determine if the defendant is able to understand the
proceeding and to assist in his defense,
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Section 14. Incapacity due to immaturity. (1} A person who is

tried as an adult in a court of criminal jurisdiction is not

criminally responsibie for «ny conduct which occurred when the person

was less than 14 vears old.

{2) A defense under this Ssection is an affirmative defaense.

[NOTE: Section tentatively approved by subcommittee. See P.D. #1;

July i968, and P.D. #2; Septemher 1968, for earlier rejected
versions and comm:nts. | ' : .




