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ARRICLE 5, RESPONSTIBILITY

Preliminary Draft No. 4; December 1968

Section 1. Mental digeass or defect excluding responsibility.

o e rr—

{1} A person is not respensible for criminal conduet if at the
time of such conduct as a result of mental disease or defect he lacks
substantial capacity either to appreciatefthe criminality of his
conduct or to conform his conduct to the réquireﬁents of law. -

{2) As used in this Article, the terms "mental disease or defeét“
do not ineciude an abnormality menifested only by repeated criminal or

ctherwvise anti-sociul confnuek.

TR i e L PN Il o

COMMENTARY - MENTAY, DISEASE OR DEPTCT EXCLUDING RESPONSIRILITY

4. Bummery

Subsection 1) of this section, based on section 4,01
{1} of the Model Penai Code, is a modernized rendition of the
Hfaghtben snd tre "sortrol" (irresistible impulse) tests.
The M!Naghten rule in its elassical form reads as follows:

"In all caszs of this kipd the Jurors ought

Lo be told that a ran is presumed sane , . « until
the conirary bs provid 5o their satisfaction, It
must be clcanly nrovad that at the time of commit -
ting the ast, the pariy accused was laboring under
such a defect of reason, from disease of the mind,
&5 not to koow the nature and quality of the act
he was doing, or as nos to know that what he was
doing was wrcng," . )

H‘Haghteﬁ is in effect in a1 but & half dozen or so of {He
states.

The Mirpegistibic impulsce", or control, test addendum
to the M'Naghten ruls, which is operative in about a third
oflﬁhﬂ states, ndda theo folloring consideration to the
rule:

"If he did have such knowledge, he may -
nevertheless not be ressonsihle if by rezson of
the duress of sueh mental discase, he had =o fap
tost the power %o choose between right and wrong,
and to aveid doing the act in auestion, as that
his free sgenecy w25 at the tine destroyed.™
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The draft section substitutes "appreciate" for
' Naghten's "know," thereby indicating a preference for
The view that an offender must be enctionally as well
a8 intellectually aware of the significance of his
conduct. The .section uses the word "conform® instead
of The phrase "loss of power to choose bebween right
and wrong" while studiously avolding any reference %o
the misleading words "irresistible impulse.®

In addition the section requires only "subsbantial®
incapacity, thereby eliminating the occasionsl references
in some of the older cases to "complete" or "Eotal!
destruction of the normal cognitive capacity of the
defendant. ' :

Subsection (2) of this section, based on section
4.0l (2) of the Model Penal Code, is the object of a
divergence of opinion as to its efficacy =nd desir-
ability, The main purpose of the provision is o
bar psychopaths from the insanity defense. The
comment on this portion in the Model Penal Code
reads as follows:

"Paragraph (2) of section 4.0l is designed
to exclude from the concept of ‘mental digezse
or defect' the case of so-called 'psychopathic
personelity.’ The reason for the exclusion is
that, as the Royal Commission put it, psycho-
rathy 'is a2 statisticzl abnormality; that is
o say, the psychopath differs from a normal’
rerson only guantitatively or in degree, not
gqualitatively; and the diagnosis of psycho-
pathic perzonality does noi carry with it any
explanation of the causes of the abrnormality., !
While it may not be feasible to formulate s
definition of 'disemse’, there is much to be
said for excluding a condition that is mani.
fested only 7 the behavior phenomena that
must, by bypothesis, be the result of
disease for irresponsibility to be estab-
lished. Although British psychiatrists
have agreed, on the whole, that psyche-
pathy should not be called 'disease', there
is considerable difference of opinion on
the point in the United States. Yet it
does not seem useful to contenplate the
litigpation of what is esgentially a matbver
of terminology: nor is i% right to have
the legal result rest upon the resolution
of a dispute of this kind." Comment, Tent.
Praft Fo, &4, 160 (April 25, 1955).
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The principle criticism of the Model Penal Code

formulation, apart from those who oppose the addition
of the "eontrol' test, centers on subsection {(2) of the
section. The ceritics of this portion suggest that it
represents an inadvisable effort to bar psychopaths from
the insanity test. (4 psychopath is commonly regarded
as having either antisceial character or no characver atb
all. Though his cognitive faculties are likely +to Bbe

~ intact, he iz unable to defer his gratifications. What
he does seems unmotivated by conventional standards,
and he feels neither anxiety nor guilt if he burts
others in the process. Because he will Seem very much
like the "normal® man in most respects, he will be less
sble 0 persuade a jury that he should be acquitted. )

. Others in support of the provision in subsection
{2) feel that the effort to bap psychopaths from +the
insanity defense is advisable bepause it is esgential
%o keep the defense from swallowing up the whole of
criminal lisbility, as it might if all recidivists
could gualify for the defense merely by belng labeled
psychopaths,

Your reporter concludes that the portion of the

- section embodied in subsection (2) might better be
cnitted from the seckion., Tn support a2nd explanation
of this view is the cbservation by one writer that
psychopathy is never "manifested only by repeated
criminal . ., . conduct. Psychiatrists -- not just
montebanks, but the most honest ones —--— would invari-
ably testify that any psychopath would show some oLherp
symptom of his peychopathy, even though his antisocial
conduct might be its principal cuteropping.”™ Kuh,
"4 Prosecutor Considers the liodel Pensl Code," 63 Col.
L. Rev. 608, GG (1963),

The term "mental diseasc or defect” is not defined
in the section. Tndeed, it appears that over the Years
it has been aptly demonstrated that it 1s impossible
and not even desirsble to formulete = legal definition
of the term. Rather than Put any language of definition
into the section, even in the negative fashion of suhw
section (2), it seems more advisable to leave the
definition unrestricted. It may be at some future time
that some types of psychopathic personality will be
generally recognized as within the concept of "mental
disease or defect." On this point 1% seems best to
keep this probably ineffective and potentigliy trouble-
some portlon of the Model Penal Code out of tﬁe Uregon
statute. -

Before passing from the discussion of +this section,
4 brief review of the M'Naghten rule and some of the
more modern deviations from it scems appropriate,
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The M'Naghten rule was not strictly a product of compmon
law case-by-case analysis although there had been cases
prior to M'Waghten amnouncing = similar rule. Rathern iv
vag the response of fifteen common law Judges to five
typothetical questions put to +henm by the House of Lords.
The now famous rule was espoused in 1843 by Chief Justice
Tindal in response to these questions.

Although the M'FNaghten rile bas remained in force in
Cregon, other jurisdictions have attempted to find new
tests both through the judicial and legislative processes,
The following is a discussion of these alternatives.

The United States Supreme Court has left the states
free to experiment and to adopt their own test for legal
insanity.

"At this stage of secientific knowledge it
would be indefensible to impose upon the States
through the due process of law . . . one test
rather than another for determining eriminal
cculpability, and thereby displace a State's own
choice of such a test, no mabter how backward it
may be in light of the best scientific conons, ™
Leland v, Orepon, %43 U.S. 790 (1952); ef.,

: Egited States Vv, Freeman, 357 F. 24 607 (2d Cir.
E?E)a ’ '

M'Naghten is by no means a perfect test for criminal
insanity. Weighty arguments have been advanced in
opposition to the rule. As early as 1930 MNr. Justice
Gardozo said to the New York Academy of Medicine that "the
present legal definition of insanity has little relation to
the truths of mental life." B, Cardozo, Law and Literature
and Other Fssays and Addresses, 106 {HareOUrt; Brace 10417,
The Royal Commission on Capital Punishment had concluded
that the "right-wrong ftest was based on an entirely obsolete
and misleading conception of the nature of insanity." Royval
Commission Report 73-129 (1949). The major difficulty Tound
with the M'Naghten test was that it concentrated solely on
one aspect of mental make-up, viz. the cognitive, to the
exclusion of all other phases of mental 1ife.

The most radical shift away from H'Napghten occurred in

1954 with the decision of the United STetes fonrt of Appeals
for the District of Columbiz in Purham v. United ctates, 214
F.24 862 (Abe Fortas, U. S. Supreme Gourt Justice, was
Durhan's atforney) in which fudge Bazelon rejected the

. M'Naghten rule as well as the supplemnental control teat.
The rule finally adopted in Durham was similar o the rule
in use in New Bampshire since 1870, "An gccused is not
criminally responsible if his unlawful act wes the product
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of mental disease or defect.” The Turham rile supposedly
would give much more freedom to the cipert witness to
explain fully the mental conditisn nf the defendant.
However, a major difficulty with Durhsm wae “hat it tended
To confuse medical "conecepts' of Menmtal illness wibh Tegal
ineanity. Critics of the rulc point out that this tends
to ocutstrip community attitudes toward insznity and that
expert testimony may usurp the function of the Jury. The
rule came further into disrepute when psychiatrists of St.
Elizabeth's Hospital in Washingtou, D. C., decided at a
weekend conference to change "socionathy" (the new term
for psychopathic personality) from a non-disease to a
disease cabegory which had the immediate affect of freeing
the defendant when the change was incorporated into the
Durham rule in Blocker v, United,BtatjE, 238 F.2d B5%

- (D0, Gir. 1961Y. These weckend chauges in medieal
nomenclature affecting the Durham rule have been strongly
crivicized. as_demonstrabing that the Durham rule really is
not a useful leganl standard.

Because of these and other difficulties with the
Durham test, Maine and the Virgin Islands have been the
only jurisdictions to date to adopt the Durham rule. MNe.
Rev. Stat. Amm. c. 15, see. 102 (1963); U. L. Code Ann.
Title 14, sec., 14.

In 19%3 the American Law Institute began its exhaunstive
study of criminal conduct. Nine years of resesrch and
debate culminated in section 4.01, formally adopted by the
Institute in 1962. The section is a2 well considered
counpromise between M'Waphten and Jurham. It was first
followed in part in United States V. Currens, 290 F.2d Y51
{3rd Cir. 1961). The Ciorens casé provides: !"The jury
mist be satisfied that at the time of comnitting the
prohibited act, the defendant, as a result of mental
disease or defect, lacked substantial capacity to conform
his conduct to the reguirements of the law . . . " Dnlike
the IM'Naghtcn rule which was concerned with absolutes
(right or wrong), the Lurrens rule only reguires "substan-
tial" impairment of one™s cavacity to contTol bhis conduct.
Like the Model Penal Code section 4.01, the Currens test
Tecognizes variations in degree and allows wide scope for
expert testimony witbout the troublesome causal questions
raised by Durham. QCurrens has been criticized, however,
as being to0 narrow-in that it relies on the control test
to the exclusion of the right-wrong cognitive test. The
HModel Penal Gode incorporates both.

Five years afier Lurrens the Tnited States Court of
Appeals for the Second Circuit adopbted a full-blown version
of section 4.01 of the lModel Penal Code. United Btates v.
Freeman, %57 F.2d 606 (1966). 'The trend in <he federal
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courts is decidedly toward the iodel Penal Code. At least
five states have also adopted the lModel Penal Code version
in complete orx substantially complete form inciluding
I1linois, Vermont, Massachusetts, Maryvlend and Wisconsin.
Of the Model Penal Code lnsanity testv one authority has
said recently, "Its proposal solves most of the problems
generally associated with the oldep rules while at the
same btime representing the same line of historical
development. As a resuiv, it is likely to become the
formula Tor the immediate future in the United States.”
Goldstein, Rhe Insanity Defense, 95 (1.967).

B. Derivation

The dinsanity btest propeced in the draft section is
that of the Modsl Tenal Code section 4.01l. Illinois has
adopted section 4.01 of the Yodel Penal Code in its
entirety. Michigan in its proposed draft clicoses the

‘Currens foruvlation. New York hasx chwosen to follow the
wore Liberal lopgunge of +he right-wrerg portion of the
Model Penal Code but has refused to iﬂGGPRDraﬁE the

concrol test portion zund sub-paragravh (2). ‘"he conments
of the New Yori Commission on the e fork vension were
that the prosecutors throughout the state fels the control -
test was oo 1ibersl and fop Shis reason i% wos deleted.
Thus the FNew York version falls somewhere betireen M'Naghten
end the Model Pensl Code version,

C. Relationship to Fxistine Law

.This section will effect a substantial change in
Oregon's present [m-~— = f255.  Orenom's Lest came into
being as the resuit of decisiona. ... - T 2
formulation of “he Cregon rile appeers in the following
gurj %nstrucﬁion appraved in State v, Gilmore, 242 Or 463%

1966 )

"Insanity, to encuse =a erime, mest be such
4 disease of The mind as dethrones reason and
renders the peraon incapsbdle of understanding
the nature and guelity and. consscuences of his
act or of distinge’ching bet-zen right and wrong
in relation to such aet.® 4. at 458,

It should be noted that this formulation is somewhat
more libelal then the original HiNagnben rule. The Oregon
test apeaks of lack of cenacicy for "uanderscanding” the
nature of the aet. Mhis would secem to aillew a full
examination cof the mental conditiogn of a defendant on nob
only the intellectual awareness of his act but also the
émotional awareness. The word “know' in the psychiatric
senge 1s understood to be not limited o intellectual
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awarenesg. Psychiatrists uniformly inesist that it is
possible for a person to "know" intellectually what he is
doing but not to "now" it emotionally, and, if either of
the two levels of "knowledge" is missing, a person guali-
fies as insane under the test. By using the word "under-
standing" in the Oregon formulation this subtle, yet
highly significant distincsion of levels ol knowledge
seems to be incorporated. This is in accord with the
meaning generally given the "knowladge" test in most
Jurisdietions which have dirveetly faced the icsue and in
2 great pumber of jurisdiections which bave net. TIn these
latter jurisdictions the word "know? is BE1lVEN 1O NETTOow
definition in the jury instruction -- it 4is simply
presented to the jury which is then Permitted to make its
own “common sense® determination of the word's neaning,
Psychiatrists testifying at the trial im these Jurisdiec-
tions (and Oregon) are, as a practical matier, able to
Testify as Yo both the intellzctual and emobionsl aware-—
ness of the defendant. A4And the juries, in actual prac-
tice, then consider all such tastinony. '

The section proposed further modifies the Oregon rule
by requiring that the defendant's capacity for understand-
ing need only be "substantially™ impaired. This again
liberalizes the kind of expert evidence which is necessary
for the jury to have a more complebe understanding of the
defendant’'s mental 1ife before it makes ibs decision.

The sectlon in i%r second aajor ztnect would permit a
defendant raising the defense to show that even if be had
substantial capacily to appreciate the wrongfulness of his
act, he may 54111 bring himself under the defense if he
cex show he lacked cubsbantial capacity to "conform his
conduct to the reguirements of law., ™ This, of course, is
the control test formulation. Presently Oregon by statute
Prohibits a defendant from raising the control test. ORS
136.410 provides: "4 morbid propensity to commit a
prohibited act, existing in the mind of a person whao is
not shown %o have been capable of knowing the weongfulness
of the act, forms no defsnse 4o a prosecution for commdb-

ting the act." This section would necessarily have 4o be
repealed if the proposed sesctiocn on the insanity test is
adopted.

Lest the impression be given that the new section is
too radical a departure from existing Cregon law to command
acceptance by the Uregon legislature, it is important to
note thas fthe entire language of section .01 of the Model
Penal Code was actually enacted by the 1961 sassion of the
Oregon Legislative Assembly in S~%-t: -=1i. No. U6. Only a
veto by Governor Hatfield prevented Oregon {rom having as
law the section in the form now presented for consideration
of this Commission. In his veto message, the Governor said:
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. "Senate Bill Ho. 96 while a laudable and
hupanitarian approach to the problem of mental
illness or defect in =2 eriminal case, is in my
Judgment, premature. The bill lacks adequate
safeguards and there are not sufficient
institutional facilities and trained persgnnel
to Implement . . . wide sweeping changes in our
concept of criminalty." Senate and House
Journal, 1963 at 32. -

An examination of the literature in the field indi-
cates that what Governor Hatfield feared might happen if
the lModel Penal Code version was adopted —- a flood of
successiul insanity pleas —— has in fact not occurred in
the jurisdictions wilch have adopted the rule.

ST

Section 2. Partial responsibility due %o impaired mental

condition. Evidence that the actor suffered from a mental disezse
or defect is sdmissible whenever it is relevant to the issue of
whether he did or did not have a specific intent or purpose which

is an element of the crime.

COMMENTARY - PARTIAT, RESPONSIBILITY

A. Explanetion

A defendant may be charged with a crime which includes
an element such as specific intent or premeditation.
Examples of these would be burglary, where the breaking and
entering of a dwelling must be accompanied with a specific
intent Lo comnit a felony before the crime is complete, and
first degree murder, where premeditation is regquired as an
element. The defendant may not be insane within the meaning
of the M'Naghten rule, but he may be suffering from z mental
disease or defect which directly affects his capacity %o
form a specific intent or rurpose. In this situation a
growing number of Jurisdictions now permit such defendant
to Introduce evidence of his mental condition to negate
the element of specific intent for the purpose of reducin
the defendant's responsibility (and consequent punishment
to a lesser offense ineluded with the erime charged. For
example, a defendant charged with murder in the Tirst
degree may convince the Jury he could not premcditate
becanse of a mental condition. This would not enable the
defendant to escape conviction entirely (zg he would if he
established his insanity under the [M'Nephten rule). Instead
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the jury may find him guilty of the lesser included offense
of second degree murder. '

The trend to the subjective theory of culpability
embodied in the partial responsibility doctrine is
apparent. Professor Goldstein says that in 192% only two
states subscribed to the doctrine. By 1967 a dosgen had
adopted the rule. In England the doctrine is called
diminished responsibility and recently has been extended
by sbatute o reduce murder to nanslaughter. Goldstein,
The Insanity Defense 195 (1967).

The Model Penal Code also recognizes the concept and
adopts it in section 4.02 {1). In the comments to Lhe
section it is said, "If states of mind such as deliberavion
or premeditation are accorded legal significance, psychi-
atric evidence should be admissible vhen relevant to prove
or disprove btheir existence to the same extent as
other relevant evidence.! MPC Comment, Sec. £4.02, 7.D.

No. & at 197 {(April 1855).

: The comment t¢ the proposed Michigan section adepbing
the doctrine of partial Tesponsibility stresses the
usefuiness of the doctrine in that it gives the Jury wide
latitude in dealing with an offender. "The Jury should
not be placed totally in an 'either-or® position so far as
The use of evidence relating to mental condition is
goncerned, and 'diminished responsibility' or 'impaired
mental condition' should be something they can properly
take into account."

The basic theory vnderlying the partial responsibility
doetrire is that the verdict and sentence should be tied
more accurately than in the past to the defendant's

- culpability.

B. Derivation

The section is based -n the MPC formulation of the
partiagl responsibility doctrine in sechion 24,002 {1). fThe
language of the draf+t section is the same as the Michigan
formulation contained in section Y10 of that state's
propesed criminal codes.

C. Relationship to Existing Lay

Whether the parfial responsibility doetrine is in
effect in Oregon seems to be in doubt. The Oregon Suprene
Court occasionally has referred to the doctrine but has
never ruled squarely on the issue. In Staote v, Jangen,
209 Or 239 (1957), the court held that The dooiTine oould
not be applied %0 reduce firat degree murder arising from
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the felony murder doctrine to gecond degree murder or man-
slaughter. But felony murder is more in the nature of a
"sbrict ilability™ crime and not & crime of rremeditation.
The Jensen case, beginning at page 266 of the report,
examines olher Oregon cases where the doctrine has been
ineidentally involved.

Adoption of the doctrine of partial responsibility
wouid not be without analogous precedent in Oregon. ORS
136.400 (in effect since 1864) provides in part that "“when-
ever the actual existence of any particular motive, purpose
or intent is a necessary element to constitube any
particular species or degree of crime, the Jury may bake
into comsideration the faet that the defendant was intoxi-
cated at the time, in determining the purpose, motlve or
Inteot with which he committed the act.® 1In fact the

-doctrine of partial responsibllity has its origin in the
early cases vhich aduitted evidence of intoxication to
negate the elements of murder in the first degree.
Goldstein, The Tnsaniby Defense 195 (1967). -

The dsfense of partial responsibility is not too
dissimilar to another defense familiar in Oregon and
elsewvhere -- the rule that & homicide will be reduced from
murder to mansleuvghter if defendant killed in a "heat of
passion® aricing cut of a "sufficient" provocation. See
ORS 163.040. Adopticn of the partial respongsibility
doctrine contained in the draft section geems, then, to be
a natural exiension of legal principles already well
established in Tragon.

##F

Section 3. Furden of proof im defense exeluding responsibility.

Mental disease or defect excluding responsibility under Section 1 of
this Article is a defense waich the defendant must prove by a

preponderance of the evidence.

COMMENTARY - THE BURDEM OF PROOF

The policy presently embodied in ORS 13%6.300 is
retained. OUS 136.3%0 reade as Follows:

"When the commission of the act charged a8 a
crime is proved and the defense socught to be estab-
liched is the insenity of the defendant, the same nust
be proved by the preponderance of the evidence."
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The draft section continues this policy in langnage
believed to be more appropriately phrased. The subcomnittee
wishes to emphasize that this section in no way az2ffects the
wall established principle that tas state has a rabuttable
presumption that the defendant is sane.

1t was over the policy adopted in this section that the
Reporter, and the members of Subceonmities Ne. 3, had their
only major difference. TIn the intorest of explaining this
difference the Reporter takes the liberty of setting cut the
section originally submitted and the section commentary:

Section 3. 1Issue of irresponzibiliiv is affirmative

defense. Mental disease or defect excluding responsibility

is an affimmative defensa,

COMMENTARY - ISSUR OF 07 3007"~7 170" 15 APPTRMATIVE
DEFENSE - -

A. Sumnary

This section must be viewsd in light of section 1.12
{1) and (2} of the Mcdel Penal Code which deals with the
relationship botweon proof beyond a reasonable doubt by the
prosecition and the burxden of proaf imposed on the defendant
by denominating certain defenses, such asg insanity, as an
affirmative defenso.

By meking insanity an affirmative defense the result
under this section, and section 1.12 of the Mcodz]l Penal Code
{on the assumption that the Commdsoion will adopt section
1.12) is as folloua: - The prosecuticn has the presumption
that the defendant is sane. Tf the dafense adduces no
evidence oa irsanity, the proseciuticn has no burden. But if
"there is eviluuce* by the defense that the defendant is
insane, then the burdan of porvsuacion to the contrary is
shifted to thz pruseoution and it nust nagative the
defensc’s evidence beyond a reasonable doubt,

Affirmative defenscs are unumial in the eriminal law
and the subject troubled the Reporters for the Model Penal
Code. In the comments to tha secticn it is said:

"Wo single prineiple can be conseripted to.
explain when thase shifts of burden to defendants
are defensible, eoven if the burden gocs no further
than to call for the production of scme evidencea.
Heither the logical point that the prosecution
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woitld be called upon to prove a negative, nor the
grammatical point that the defense rests on an
exception or provise divorced from the definition
of the crime is potently persuasive, although both
points have been invoked. Sec e.g. Rossi v,
United States, 289 U, S. 89 {(1833}; United States
v. Fleischman, 339 U, S, 349, 360-363 {1250);
State v. lielean, 157 Minn., 35% (1923). Uhat is
involved seems rather a more subtle balance which
acknowledges that a defendant ocught not be
required to defend until some Solid substance is
presented to support the accusation but, Leyond
thisg, perceives a point wherc need for narrowing
the issues, coupled with the relative accessibi-
lity of evidence to the defendant, warrants calling
upon him to present his defensive claim.”

Camment, Tent. Draft No. 4, 110-121 {April 25,
1955,

B. Derivation

This section iz based on paragraph (1) of =section 4.03
of the Model Penal Code. This section's pelicy on burden of
proof is reflacted in the New York Penal Code though the
nomenclature iz different. Insanity is called simply "a
defense.™ W, Y. Penal Law, sec. 30.05, Consol. Laws Service.
By definition in N. Y. Penal Law sec, 25.00 this means that
'if the defense it raised, the prosecution must disprove it
beyond a reasonable doubt.

Illinois likewise follows the Model Penal Code policy
in Ill. Rev. Stat. sec. 6-4 which makes insanity an
Paffirmative"” defense and which provides in 111, Rev, Stat,
sec. 3-2 that if the defendant in an affirmative defense
pPresents "sowme evidence" on the issue, the prosecution must
then prove the defendant sane beyond a resasonable doubt,

Michigan's propeszd draft is also in accord with the
Meodel Penal Code. The Michigan proposed code in section 720
provides: "The burden of injecting the issue of responsibi-
1ity under any szction of this chapter is on the defendant,
but this deoes not shift the burdsn of procf," The
language of the Michigan draft is decidedly different but,
as explained in the Commission comments on the section, the
result is the same -- after the defendant has introduced
"any evidence" on the issue of insanity, the burden is on
the state to prove his insanity beyond a reasonable doubt,



Page 13
RESPONSIBILITY
Freliminary Drafi NMNo. 4

C. - Relationship to Existing Law

CRS 136.390 nﬂw.provides as follows:

"When the commission of the act charged as a
crime is proved and the defense scught to be
established is the insanity of the defendant, the
same must be proved by the preponderance of the
evidence,™ :

The proposed section would make a major change in the
Oregon law under which the defendant bears the burden of
preef by a preponderance and the state need not prove sanity
beyond a reasonable doubk.

- The censtitutionality of ORS 136.390 was challenged
before the U, S. Supreme Court in Leland v. Oregon, 343
U. 8, 790 {1952), The U. S. Supreme Court held that the
statute (which at the time of the case required the
defendant to prove his insanity not by a preponderance but
beyond a reasonable doubt) was not a viclation of the
Federal Constitution due process requirements. It was SO
hel@ even though the rule in the fedaral conrt system placed
on the prosecutien the burden of proof of sanity bevond a
reascnable doubt when the defendant had presented evidence
of insanity.

_ The rule in the federal courts is Follaowed by at least
21 of the states, The present Oregon rule also is followead
by 20 other states thus showing a clear 5plit of authority.
However, the Model Penal Code rule, embodied in the proposed
section, is felt by your Reporter to be the preferable one,

1t is asserted by Professor Goldstein (The Insanity
Daefense, c¢h. 10} that mueny defendants who might gqualify for
the defense of insanity deliberately choose not to do so.
Gne of the reasons is the substantial practical problem
created when the burden of persuasion is on the defendant,
To this extent, then, the proposed section is designed to
facilitate the raising of the defense where it is warranted
but which might not be raised because of problems with
persuasion. -

Your Reporter wishes to reitarate that the gbove _
discussion is reproduced here only for purpeses of informa-
tion. The subcommittes voted to retfain the existing poliey
of regquiring the defendant, where he raises the defense, to
prove hisg insanity by a preponderance of the evidence.

4 &
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Section 4. Notice required in defense excluding responsibility.

Ho evidence may be introduced by the defendant on the izcua of
criminal responsibility as defined in Section 1 of this Article,
unless he has complied with the provisions of Section 6 of this

Article,

COMMENTARY = REQUIREMENT OF NOTICE

ORS 135.870 now provides that & defendant may raise the
defense of insanity under a simple "not guilty" plea. How=
ever, the section reguires that where the defendant wishes
o raise insanity as a defense under this plea he must give
written notice or otherwise obtain the permission of the
ecurt where he fails to file notice.,  The details of filing
the notice are not set out here for the reason that Section
5, the next section dealing with partial responsibility,
also requires notice. In the interests of drafting economy,
the details of the notice requirements are sat out in
Sectlcn & s0 as to apply to both thlE Section 4, and Sectiocn
5-

Section 5. MNotice reguired in defense of partial responsibility.

The defendant m?y not lntrouuce in his case in chief expert testimony

regarding partlal respan51h111ty nnder Sectxon 2 of thls Article
unlass he has complied with the provisions of Section € of this

Article.

COMMENTARY ~ REQUIREMENT OF NOTYCE

At the direction of the subccommittee this section was
oxiginally considered in two forms, the adopted version, set
out above, and the following alternative:

Section 5. [Alternative Mo, 2}, HNotice reguired in

defense of partial responsibility. The defendant may not

introduce in his case in chief testimbny of anyone other
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than himeelf regarding partial responsibility under Section
2 of this Article unless the defendant has complied with the
provisions of Section 6 of this Article,

Under Alternative Wo. 1, the version adopted, the
defendant without giving notice can introduce any lay :
evidence in an effort to show that he suffered from a mental
disease or defect which rengered it impossible for him to
form a specific intent or purpose where such is reguired. as
an element of the offense with which he is charged, But if
the defendant wishes to introduce the testimony of peychi-
atrists, psychologists or other expert witnesses, he must
comply with the notiee reguirements of Section 6.

The formulation in the alternarive would have been more
restrictive on the defendant in that. he would have to conply
with the notice requirements if he wished to introdoce
testimony by any person - lay or expert -~ other than
himself. The underlying reason for the notice regquirements
in either form for this section (and for Section 4, also) is
to avoid surprising the prosecution with a highly technical
and complicated issua, espacially whare experts are going to
be used by the defense. The subcomnittes concluded that it
was sufficiently fair to the state that defendant put it on
notice, in cases of partial responsibility as a defense, .
only when defendant intends to bring in experts in his case-~
in-chief. .

P

Section &é. HNotice requirements. 2 defendant who is regquired

under Sections 4 or 5 of this Article {o give notice shall file a
written notice of his purpose at the time hé pléads.not guilty, The
defendant may file such notice at any time after he pleads but before
trial when just cause for failure to file thé nofice at the time of
making his plea is made to appear to the satiéféction of the caurt;
If the defendant fails to file any such nﬁfiée, he shall not he
entitled to introduce evidence for the establistment of a defense

under Se¢tion 1 or 2 of this Article unless the court, in its
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discretion, permits such evidence to he introduced where just cause

for failure to file the notice is made to appear.

COMMEWNTARY ~ NOTICE REQUIREMENTS

This section sets out the notice requirements where
defendant intends to hase his defense on insanity or partial
responsibility., The language closely parallels existing
notice reguirements set out in ORS 135.8270 which reads as
foellows:

“All matters of fact tending £o establish a
defense to the charge in the indictment or
information, other than thoss specified in
subsection (3) of ORS 135,820, and excapt as in
this section provided, may be given in evidence
under the plea of pot guilty; provided, however,
that where the defendant pleads not guilty and

. Purposes to show in evidence that he was ingsane or
mentally defective at the time of the alleged
commission of the act charged, he shall, at the
time he pleads, file a written notice of his
purpose; and provided, further, that the defendant
may file such notice at any time thereafter but
before trial when just cause for failure to file
the same at the time of making his plea is made to
appear te the satisfaction of the court. If the
defendant falls to file any such notice he shaill
not be entitled to introduce evidence for the
establishment of such insanity or mental defect;
provided, however, that the court may, in its
discretion, permit such evidence to be intreduced
where just cause for failure to file the notice
has bheen made to appear."

bR oH

Section 7. 3iqht of state to obtain mental examination of

defendant; limitations. (1) Upon filing of notice or the introduc-

tion of evidence by the defendant as provided in Section 6 of this
Article; the state shall have the right to have at least one psychi-

atrist of its selection examine the defendant. The state shall file
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notice with the court of jt+g intention to have the defendant examined,

Upon filing of the notice, the court, in itg discretion, may order the

atrist shall pot be required te angwer gquastions concerning the
defendantts conduct at op immediately ReAr the time of the commission
of the crime chirged OF any other questiog the answer +o which might
tend to ineriminate him, A defendant being s examined is entitied to
have present an attorney [ang a Psychiatrist] of the defendant's
choice,

COMMENTARY - RIGET O THE STATE TQ HAVE
BXAMINE THn DEFENDANT
= Le LUDANT

A large nmrnber of Siates {Goldstein, Thea Insanity
Defense 1331 (1867}, lises the number as 33 have statutes
Yequiring court appointment of “impartial BXperts" in cases
invclving the insanity defense, Tha Hodel Penal prode and
the proposeg California code 2lso have versions of the
"impartiaj EXpert approach, See MPC Section 4.05, Proposed
California Code Section 533, The poliey embodied in this
Section rajacts the “impartiazr SXpert” approach in favor of
the procedireg now existing in Oregon., Although the
impartial expert" statute jg said +o be Justifiegd because,
amongy other things, it puts an end to the battle of experts
At fthe trial, Such statutes are not withont serious defects,
FProfesseor Goldstaein SURS up some of theq a5 follows:

“"The "impartial Sxpert’ procedure is, of
Course, nos restricted to cases involving the
indigent, 74 mist, therefore, he appraised in
order to determine whether it jg Jenerally useful,
Teven if only incidentally ang cccasionally benefi~ _ i

clal to the indigent accused, The MOSE Important :
and dramatqe foature of the Procedure is tpe afidad !
credibility whieh daoccrues to ¢he "impartigir i
exXpert appointed by the court. Judge ang Jury
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tend to believe him. Prosecutors dismiss proceed-
ings and defense counsel forsgo reliance on the
insanity defenss in accordance with his opinion.
Indeed, advocates of the procedure rely heavily
upon this very fact in arquing it is needed ko
correct the ‘partisan' battle of exparts.

"If this added credibility coincided with an
added ability to pre=zent the 'truth,' it would be
diffieult to reject *he method which produced it.
The impartial expert dees not, however, bring
'truth® with him. Certainly, the fact that he is
not paid by the partiecs would nerdly seem to
warrant atiaching additional weight fo his
testimony. There is no evidence to suggest that
the ethics of the profession are so low or psychi~
atrists' incomes so inadequate. wHor is there very
much to the more sophisticated justification =
that o court-znpointed expert’'s judgment would not
be clouded by identification with one of two
adversaries. The testimony of all witnesses is
subject to thes very same process of distortion.

It hardly seems reasonable to insulate from the
adversary process the psychiatrist, who is perhaps
the one amoag them who has been *rained to mini-
mize the sffect of idsentification upon his percep-
tion and judgnant.

"an impartial expert, and the added credihii-
ity hz brings with him, could be Justified only if
there was a high degree of consensus among psychi=
atvists on ths answers to questions likely to
arise in the courxtrocm, on the gqualifications of
persons compzoent €0 present such answers and an
the techniques to be uzad at the various stages of
examination. Mo such consensus can be said to
exist.

"So far as disagreements among psychiatrists

are coicerned, there is little or no bprospect that

they will disappear unless they are masked over.
The so-cailed 'battle of exuarts' arises because
psychiatrisis' dizgnoses and testinony reflect the
work wiavs, the value systems, and the tencts of
differinyg schools of psychiatry. The organically
oriented psychiatrist will often find himself
eliciting and reading a patient's histexry and
sympiome diflferently from the dynamically oriented
psychiatrist. What is psychosis to one may be
neurosis to another, what scme call psychopathy
may be interpreted by others as a failure of
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communication between a psychiatrist of a high
social class and an offender from the lower rungs
of society. With the best will in the world, the
testimony of each cannot represent more than a
series of estimates drawn from various clueg =~
some from the patient's life history, some from
his performances in eclinical tests, some from the
nature of the situation in which he foundg himself
on the occasion in question. These estimates will
then become the basis for inferences about a
defendant wvho will almost invariably present a
borderline case. For the jury will probably he
deciding long after the offense, whother a psy-
cirotic who is often rational was not rational on g
given date, and whether the act in guestion can
properly be traced to his illness., In short, the
nature of the usual situnation is such that dis-
agreement is to b2 expected and is guite proper.

“The impartial expert procedure is especially
unsatisfactory when it is sean against the back-
drop of an adversary system. For the affluent
defendant, it places the imprimatur of impartial-
ity upon a witness who is all too likely to
testify against him. TFor the iridigent, there is
not even the comfort that he will have avaiiagble
the resources with which to place the testimony in
proper perspective. Without his own expert to aid
him - before and during trial - he will have to
rely entirely on challenging the professional
standing of the impartiazl experts, their competw
ence, the thoroughness of their examination, ang
the bona fides of their impartiality. However
artfully these devices may be used, they are not
as iikely to assure him of an effective defense as
would his owm expert.” Goldstein, The Insanity
Dafense, 132-4, 136 (1957). :

L further reason for not adopting the "impartial experd”
approach relates to the recent Oregon decision in Shepard v.
Bowe, 86 Or., adv. Sh., 981 (June 14, 1968), where i¥ wag helid
that the defendant when being exaained by the state's psy-
chiatrist may not be forced to answer questions which might
tend to incriminate him. This rule lessens considerably the
psychiatrist's ability to make conclusions about a gefend-
ant's mental condition, whether or not the psychiatrist is
an “impartial" expert. :

Subsection (1} of the section is intenderd Lo state
explicitly the rule in Oreqon since the decision in State v,
Phillips, 245 Or. 466 (1867}, where it was helgd that the
State has a right teo a mental examination of the defendant
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who raises a defenge of insanity. fThis right of the state
is also extended to cases arising under Section 2 {where the
defendant raises the issue of partial responsibility reguir-
ing notice of certain kinds of evidence by Bection 5}. It
is intended that the examination of the defendant by the
state may include an examination by psychiatrists, psycholo-
gists, neurclogists ox other dppropriate experts.

Subsection (2) of the section reflects the restrictions
on the state's right to a psychiatric examination imposed by
the holding in Shepara v, Bowe, supra, Shepard v, Bowe
creates serious doubt as to how effective the state's right
to examine the defendant will be. The court realized this
when it said,

"We are aware that in holding the dafendant
cannct be compelled to answer the pesychiatristts
questions we may be lessening the gquality of the
evidence available to the state. Psychiatrists
have expressed the opinion that it is difficult,
at least in some cases, to arrive at a competent
opinion on the mental state of the defendant if
the defendant cannot be guestioned about the

alleged crime. . . . We are of the oplnion that
this is the price that must be pald to enforce the
consticutional protection." Shepard v. Bowe, 86

Ox. Adv. Sh. 981, 986~7 {June 14, 1368},

- The subcommittee decided to submit alternative
provisions in the final sentence of subsection (2}. In any
event the sentence gives the defendant the right to have
counsel present at the examination. In addition the matter
in brackets, if adopted, would alsc give the defendant the
right to have a psychiatrist of his own choice present,

# ot
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TEXT OF HMODEL PENAL CODE

SBection £.05. Psychiatric Examination of bDefendant with Respect to
Hental Disease or Defect.

(1) Whenever the defendant has filed a notice of intention to
rely on the defense of mental disease or defect excluding
responsibility, or there is reason to doubkt his fitness to proceed, or
reason to believe that mental disease or dafect of the defendant will
otherwise become an issue in the cause, the Court shall appeint at
least one gqualified psychiatrist or shall reguest the Superintendent
of the - Hospltal to deszsignate at least one gualified
psychiatrist, which designation may be or include himself, to examine
and report upon the mental conditlon of the defendant. The Court may
order the defendant to ke committed to a hospital or other suitable
facility for the purpose of the examination for a period of not
exceeding sixty days or such longer period as the Court determines to
be necessary for the purpose and may direct that a qualified
psychiatrist retained@ by the defendant be permitted to withess and
participate in the examiration.

{2} In such examination any methad may be employved which is
accepted by the medical profession for the examination of those
alleged to be suffering from mentzl disease or defect.

(3} f%The report of the examination sk2ll include the following:
(a} a deseription of the nature of the examination; {b) a diagnosis of
the mental condition of the defendant; {¢) if the defendant suffers
from a mental discase or defect, an opinion as to his capacity to
understand the proceedings against him and to assist in his own
defense; {d) when a notice of intention to rely on the defense of
irresponsibility has been filed, an opinion as to the extent, if any,
to which the capacity of the defendant to appreciate the eriminality
[wrengfulness]) of his conduct or to conform his conduct to the
requirements of law was impaired at the time of the ecriminal conduct
charged; and (e} when directed by the Court,; an copinion as to the
capacity of the defendant to have a particular state of mind which is
an element of the offense charged.

Tf the examination can not be conducted by reason of the
wnwillingness of the defendant to participate thexelin, the report
shall so state and shall include, if possible, an opinion as to
vhether such unwillingness of the defendant was the result of mental
disezse or defect.

The report of the examination shall be filed [in triplicate] with
the eclerk of the Couri, who shall cause copies to be delivered to the
district attorney and to counsel for the defendant.
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Text of Model Penal Code {(Cont'ad)

Section 4.09. Statements for Purposes of Exanination or Treatment
Inadmissible Except on Issue of Mental Condition,

A statement made by a person subjected to psychiatric examination
or treatment pursuant to Sections 4.05, 4.06 or 4.08 for the purposes
of such examination or treatment shall not be admissible in evidence
against him in any criminal proceeding on any issue other than that of
his mental condition but it shall be admissible upon that issue,
vhethex or not it would otherwise be deemed a privileged communication

» unless such statement constitutes an admission of guilit of the
¢rime charged}.
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Section 8. Civil commitment authority of court following defense

of partial responsibility., In =iy casc in which evidence of mental

disease or dsfect bhas been introducced pursuant to the provisions of
Section 2 of this Article and in which the defendant is acguitted, the
trial court moy initiate procescdings for comnitment of the defendant
to a mental institution, fTha trial court shall conduct such
proceedings and, if wazrented, ordexr the conmiiment. The provisions
of ORS chaplter 426 chall aoply, ac near ad may be, to tha proceedings
conducted hy tﬂe trial ;Gultq

COMMERTALY - -CLVFYL COMMIUN=IY TN CORTATH CRASES
FNVOLVING FARTLAL REBEPGH IETMITE

hased on Section 534 of T, D, Wo. 2 of
& Paral Code and the following explan-
3 otakoen largely from the comment to

Whis gegticn is
the proposed Califor
“20am o tha seoticn
the Collfornin aooii

The provision in Sesostion 2 or +his ﬂrticle astablishes
the doctrine of wartial wosponciblility. The effect is to
permit avidancs tm bﬂ raoaived oo a “parhwaL dgefensa” for
the prrpose of nanating 1ha cpaciiie mencal state essantial
to a paviicunsnr crine.  'the ianguivry o ko wade iz vhether
the crimo which thc Jdesfendant iz accwpund of having committed
has in polint of foob beon coomitied. For this purpose
vhatever «ill faisly and legitimetely iead to the discovery
of bis men*zl condition and status at the time, may ke given
in evidence to thc jury, and may ho conegidéered by them in
determining whsthar thco defendant was in fact guilty of the
crime chaiged *Fﬂ*wut him. Ordinarily the surpose of this
defonse io to permit dhe defendeus to show thot because of
some ampairnent of T Lﬁjui he is not Uunl*v of the oifense
charged bot ¢f o leosoy 3egren of the offense. For example,
the crime of sosauiit wi

Al

L: n

[

»
+
%

ith intent to kill mzy be shown not to
have bsen cowmitited if the ovidence indicates that the
defendant lacked {he gpecific intent o kill beecause of =ome
mental irpairment; i such a case, lie should ba conviected of
the lepsser offznse of asssuli with a deadly wecapon.
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It is not only conceivable, however, but highly
pProbable that evidence pertinent to this defense might in
SOme cases. seem. S0 persuasive to a jury that instead of
returning a verdict of some lesser degree of the offense
charged, they might return a verdict of acquittal. In
short, they wight believe that the defendant's mental
impairment made it impossible for him to entartain any
culpable mental state. This might very well result in the
immediate release of an individual by a verdict of acquittal
in a situation in which the evidence of his mental condition
points strongly to the conclusion that he is dangerous and
that uwneonditional release might threaten the public safety,

Section 8 has Dbeern drafted +o permit the trial court,
in the event of an acquittal in such cages, to take the same
action as might be taken in connection with an application
for the civil commitment of a mentally disorderzd person.
Thus, it avthorizes the court, in its discretion, to initiate
and conduct the proceaedings as provided in ORS chapter 4126,
for the examination, evalvpation and possible custodial care
that the nature of the defendant's condition indicates may _
be necessary.

Section 9. Form of verdict following successful defense

excluding responsibility. When the defendant is acquitted on gréunds

of mental disease or defect excluding respeonsibility as defined in
Section 1 of this Article, the verdict and Jjudgment shall so
state.

COMMEN®ARY - FORM OF VERDICT FOLLOWING SUCCESSRUL
DEFENSE EXCLUDING RESPONSIBILATY

This section is based on the ocrovisions on form of
verdict found in MPC Section 4.03 (3). The language in this
section states more econcmically the szame policy already in
existence in Oregon under that portion of ORS 136.730
dealing with form of vexdick. ORS 136.730 reads as follows:

"If the defense is the insanity of the
defendant, the jury shall be instructed to state,
if it finds him not quilty on that ground, that
fact in the verdict, and the court shall there-
upon, if it deems his being at large dangerous to
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- the public peace or safety, order him to be
cormitied to any hoapital or institution,
authorized by the state to receive and keep such
persons, until he bLecomes sans or is stherwise
discharged therefrom by authority of law.V

(The portion of ORS 136.730 rcleting to possible
commitment of the defendant is deait with in Section 10 ol
this preliminary draft.)

The prasent form of the verdict entercd pursuant to ORS
136.730 consiasts of the siiiple phrase, "not puilty by reason
of insenity." This will ne longer be appropriate or
aceurave under this Article., The new phrass should be
stated by the court to aveld the word "insanity" which is no
longer found in this Artiecle. The appropriave part of the
verdict form should reaé, "nobt gnilty by remson of mental
disease or deofect oxeluding responsibility,! '

#oE g

dectbion 10. Acquittal by reason of mental disease or defect

excluding responsinility; release op comptitment; petition for

discharage. .Aftcr entry of judgment of not guilbty by reasen of
mental diseass or defect axcludipg responsibility; the court shall,
on the basis of the evidence given at the trial or akf s separats
hearing, malke an order as Follows:

(1) If the court finds that the persom is no longer affected
by mental dissase or defect, or, if 50 affectoed, that he no longer
presénts a éubstantial denger Lo himsell or the parson of othsrs
and is not in need of care, supevvisior. or treatment, the court
shall order him discharged Irom custody.

{2) If the court finds that the person is affecbed by mental
disgase or defoct ond that he presents a substantiel danger to himself

or the person of others, bub he can be controlled adequately and given
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proper care, superv1s1on and treatment rf he is released o1 super—
vision, the court shsll order him released sub]eet to such superv1sory_
orders of the court as are snproprlste in the 1ntorests of Justloe
and the welfare of the derendsnt. COHﬂltLGHS of release in such
ocxrders may be modlflee from time to trne ‘and SUpEerSlﬂn msy e
| terminated by o*ﬂer of the oours as prov1ded in subsection {1) or {5}
| of thls section. _
{s]. At any time w1th1n five years of the orlqlnsl entry of the
order of release on supervision made pursuant to thlS subseetlon {2}
.the court may, upon notice to the prosecution and such person, oosdﬁot
a hearing to determine if the.person is affected by meﬁrsl'diseese.or
defect. If the oourt dEtermines.thet the person is effeeteﬁ by mental
'disesse.or defact. rhe court may-relesse him on-furrher supervision,
:es-srovided in subsection {2) of this gection, buL for not longer thsn
flve vears from the original enLry of the order of releese on sﬁper-
.tvlslon. If the court ﬂeternlnos that the person is sffeoted by mentel
digease or defect and presents a substsntlel danger ta hrmself or to
the person of others and cannot adequately be controlled if releesoﬂ
on supervision, it may at that time make an order oommlttrng Lhe
person to the Superlntendent of the Oregon Stste Hospltsl for custody,
care and treatment. 2t suoh hearing the oefendant shall boar the ‘
*hurden of proof by a preponderance of the evrdenoe thst he is not a
substentlsl danger to himself or the person of others,
{b} Any person subject to the provisions of thls subseotlon (2)
.msy-spply to the elroult court of the oounty in which he is oonfrnee,

or of the oounty from which he is committed, for a heerlng upon hisg
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petition for discharge from or modification of an order upon which he
was released upon the supervision of the court on the ground that he
has recovered from his mental disease or defect or, if affected by
mental diséase or defect, no longer presents a substantial danger tﬁ
himsclf or the person of others and no longer reguires supervision,
care or treatmenf: The hearing on an application for such discharge
or modification shall be held on notice to the distriet attorney arZ
the probation officer 0? the county in which the application is filed.
The petitioner must prove by a preponderance of the evidence his
Titness for discharge or modification of the original order for
supearvigion,

(3} I£ the court finds that the person presents a substantial
risk.af danger to himself or the person of others and that he is not
4 proper sunject for release on supervision, the court shall order him
.committed to ths Supeﬁintendent of the Oregon State Hospital for
custedy, zars and treatment.

(a} TIf, after at ileast 90 days from the commitment of any p2rson
te the custody of the Superintendent of the Oregon State Hospital, the
Superintendsnt i1s of the opinion that the person is no longer affected
by mental disease or defect, or, if so affected, that he no longer
presents a substantial danger to himself or the perscn of others, the
Suparintendent may apply to the court which committed the person, or
to the circuit court ﬁf the county in which he is confined, for an
order of discharge., The appliecation shall be accompanied by a répcrt
setting forth the facts supporting the opinion of the Superintendent.

Copies of the application and the report shall be transmitted hy the
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clerk of the court to the district attorney of the county. If the
state opposes the reconmendation of the Svperintendent, the state has
the burdeu_of rproof by a preponderance of the evidence-thatmthgnperscn
continues o be a substantial danger to himself or the person of o
others.

(b} Any peréon vho has been committed to the Oregon State
Hospital for custody, care and treatment, after the expiration of S0
days from the date of the order of commitment, may apply to the
circuit court of the county in which he is confined or of the county
from which he was committed for an order of discharge upon the grounds
that he is no longer affected by mental disease or deferk, or, if so
affected, that he no longer presents & substantial danger $o himself
or the person of others. Copies of the anplication and the report
shall be transmitted by the clerk of the court to the districi
attorney of the county. The applicant must prove by a preponderance
of the evidence his fitness Ffor discharge under the standards of this
subsection (b} . Application under thin:subsection {b) shall not be
filed oftener than once every six months.

(4) The court shall conduct a hearing upon any application for
release or modification filed purswant to this section. If the court
finds that the person is no longer suffering f£rom mental disease -..
defect, or, if so affected, that he no longer presents a substantial
danger to himself or the person of others, the court shall order him
discharged from custody or from supervision. If the court finds that
tﬁe person would not be a substantial danger o himself oxr o the

person of cthers, and can be controlled adeguately if he is yeleased
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on supervision, the court shall order ﬁim releaﬁéd as provided in
subsection (2) of this section. If the'ccurt finds that the person
has not recovered from his mentai diéeasé or defect and cannot
adeguately be controlled if he is feleaseﬂ on supervision, the courtg
shall order him remanded for care aﬁd treatment.

In any heariﬁg under this subsection (4), thé caurﬁ may appoint
one or more psychiatrists to examine the person and o submit reports
to the court. Reports filed with the court pursuant to such
appointment shall include, but need nok he 1imited_tcF an opinlon as
to the mental condition of the person and whether the person presents
a substantial danger to himself or the person of others. To
facilitate the psychiatrist's examination of the person, the court may
order him placed in the temporary custo&y £ any state institution or
other suitahkle facility.

(53} Any person who, pursuant to this Section 10, has been in the
custody of the Superintendent of the Oregon State Héspital or oh
release on supervision by the court for a total period of five yezr.
shall: in any event, he discharged at the end of the five vear period
if he does not present a substantial danger to himself or to the
BarzIon of others.-. _

If the persén is in confinement in the Oregon Stﬁﬁé Hospital at
the time the total five year period expires, the Suﬁerintendent ghall
notify the committing court or the-ciécuit couri df the county in
which the person is cﬂnfineé cf the'expiraticn of the five yvear
period., Such notice ghall be given at least 30 days prior to the
expiration of the five vear period. Upon receipt of notice the court

shall order a hearing.
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The notice shall contain a recommendation by the Superintendent
cither: |

{a} That the person is no longer a substantial danger to hinself
or the peréan of others and should be discharged, or

(b} That the person confinsd continues to be substantial danger
to himself or to éhe person of cothers and should continue in
confincrent,

If the recommendation of the Superintendent is that the person
should continue in confinement, the person szeking discharge has the
burden at the h2aring of proving by & preponderance of the evidence
that he no icngeﬁ is a substantial danger to himself or to the person
of others. 1If the state wishes to challenge the recommendation of the
Superintendent For discharge, the state has the burden of proving by a
preponderance of the evidence that the person sesking release
continues to ba & substantial danger to himself or to the:person of
others,

aAny person who Is confined or remains on supervised release after
the hearing at the end of the five years may be discharged.suhse"
quently -in the some manney as provided in subsections (2) (a) and (3)

{h) of this section.

COMMENTARY — ACOUITTAT BY EPASON OF MENTAL DISEASE OR

DEFECT BXCLULING RESDONSISILILY; HELEASE OR CONMITIMEND:
FETITION ¥OR DLSCHARGE

Pavr

QRS 136.730 presently gives the trizl court discretion
to discharge a defendant completely following a verdict of
not guility by reason of insanity. It also provides fhat the
court may "if it deoms his being at large dangerons to the
public peace or safety, order him Lo be commitied to any
hospital or institution, authorized by the state to regeive -
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and keep such persons, until he becomes sane or is cotherwise
discharged therefrem by authority of law." The draft
section, based on Section 536 of the proposed California
Penal Code, generally continues this policy. However, ORS
136.730 lacks details covering matters of extreme importance
to the individual defendant, concerned with his personal
rights, and the community at large, concerned with its
safety in the event of the defendant's release. The draft
section is designed to deal with the details essontial to.a
complete commitment and release statute. As noted in the
following comments, some Oragon law and procedure will be
changed. Scme of the content of the following comments on
tha varicus subsections of Secticn 10 is taken from the
comments to Section 536 of the proposed California Penal
Code. . ) . :

Subsection (1). Releasa; Dafendant Recovered or Not
Dangerous. This sectlion authorizes the release of a .
defendant when it appears that the person acguitted because
of his mental condition is no longer mentally affected or in
need of custodial treatment. A separate hearing on this
issue is not mandatory. Often the matter of the defendant's
mental condition is plainly apparent from the testimony
given at the trialy in such czses, an additional hearing on
the same issuc seews unneccssary. An order for discharge
may not be mads if the defendant iz not free firom mental
digease or defect unless the court iz of the opinion that
the defendant is not dangerous to himself or the person of
others and is not in need of care, suparvigion or treatment..
If the evidence indicatos that theo defeandant reguires and is
a fit subject for ecommunity poychiatric services, the court
has the avthority to imyose cupecvisony or custodial
restraints as provided in the subscetions which follow.

Substection {2). Rolease on Supervision. ORS 1326.730
presently offers the court twe alternatives when a defendant
has he=n found not guilty by reason of insanity: =release,.
or commitment to a state hospital, In actnal practice,
commitment is often the procedure; for understandable
reasons, summary releass is rarely granted. The lack of any
alternative disposition through the usz of local institu~
tions, facilities and resources for the care and treatment
of the mentally i1l is attributable to the fact that vntil
recent years, local means for caring for the mentally i1l
persons was inadeguate. Problems still exist, but this
provision allows use of existing local facilities where
adequate. The draft subsection provides that administration
of the relecase program and the supervision of PEISORS
released pursuant to its provisions may be performad by any
department agency. Orders of releazse and the conditions of
release. remain within the continuing jurisdiction of the
~court for-modification or temminatieon., .Adoption of this
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provision will necessitabte amendment to laws defining the
duties of appropriabte sgencles whick might be used by the
committing couit, '

Subssction (2) {a)., Tormination of Supervisicn sand
Commitment to the Superintendent of the Oregon State
Hospltal. This subsection Gtogether with subsection (5}
satzblishes a provisionsl maximum perlod of release subject
to sapsrvision of five years. Tt avtherizes commitment of o
person 50 released to the Supsrintendent of the Oregon Stnte
Hospital at any time during the five voar period theat the
person's mental condition has regressed to the point where
he is dangerous to himself or to the person of others,

Subsection (2} (b}, Supervisory Relesse: Petition for
Modifiecation or Discharge. Frocedure is provided by this
subaeetion through which the person relsased on supsrvision
mey initiate actlion for his release upon a showing that he
has recovered and is a fit subject for discharge or medifica-
tlon of the conditions of his releasa.

The standard for releass set up in this subseetion (b)
affects a change in the present Oregon law. ORS 136,730 wagm
recently construsd in Newbon v. Brooks, 8L Or. aAdv. Sh. 639
(April 12, 1967), where the court laid doun ths raquirioments
that before a persom in confinement following commitment
after a not guilty by reascn of insanity verdiet is entitled
to discharge, ho must prove by a preponderance of evidence
(1) that he has the mental capacity to understand ths differ.
ence betuween right and wrong, end (2) that with ressonable
probability he will control his bshavior so thet his liberty
Wwill nok be a danger 6 the public,

This subsection (b} (and subsection (3), also) changes
the focus somewhat, although it achieves what is believed to
ba the goal of fhe holding in Newbun v. Broocks, Thus, &
perason committed to the Orcgon State Hospital following =
successiul delfense of ipsanity under this subsection is
entitled to relsuse 1P he has "recovered" irom his mental
disease or defect (i.e., i3 sane within the definition of
Section 1} which is in acecord with the first part of the
rule in Hewbton v, Bropks. Undor the subsoction even if the
porson in custody carmof prove he is sane within fhe
definition of Seection 1, if he can show he no longar presents
a swbatontial danger to himself or the person of others, he
i1s entitled to discharge. This ig s varistion from Newbton
vhich requires the difendant to prove his sanity gand that ha
is no longer a danger to the public. The subsection rlacas
the burden of proof of fitness for discharge or modification

- of order on the petitionsr in sccordance with the pule
announced in ¥euton v. Brooks,

Subsection {3). Commitment to the Superintendent of
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the Oregon State Fospibal. This subsection authorizes
commitment to the Superintendent of the Oregon State Hospital
of those persons acquitted by rosson of inszanity whose
potential dangerousness indicates that release or releass
under supsrvision imvelves risk thal the individusil may be
dangorous to himszelf oi the perason of others.

Subsection (3} (o). Piocedure for Reltnse. The _
Superintandens of the Orogon Stabe Hospital, by the provi-
sions of this subsection, may initiste procesdings for ths
release or a coamitted peraon, after the sxpiration of 90
days, if such release is consintent with the welfare of the
individual and the public safety. “ho critoria for releasse
changes preccnt law ag explained in ths somnsnt to subsection
(2} (b)s above. The subseetion also chanzes important
administrative procedures. Fivset, the subsection requlres
that a person committed to the Stote Hoepital must be held
a minimom of $0 dayz bazforc he can be discharged at the
instance of the Superintendent. HWe such minimum is presently
required. Sceond, the Svoeriniendent mey not, as under
present practice, dischairge a pevscn without & court order,
Under the subsection the Superintondent must now apply o
the designated court for an order of dizcharge. This has
the benefieizl effsct of relicving the Superintendent of the
final decigion on discharge. Besnusce ol this, the Supsrin-
tendent might feel leass relnctan? o iacomnend releass in ,
casos wherc ho Is falsly svre in hia appraizasl of the personts -
dangerousness Luk might not be suro snough to take the
rogponsibilivy entirely on himeslf. Thus, in deserving c¢lose
cages more reloeauwes wmay roesuli. Farlhermore, the original
order of commitiient wos the vesnis of the legal prrocess -~
determination ¢f the court dased on all ovidence, medical or
otherwilse. The szom: nolicy obhaing here for a discharge; it
is left to the court av a legal mobier rothor than Lo the
Supsrinterdent as & puvoly madicel matiher,

Az t¢ tho burden of prosf it sonems juet that if the
Superintendsnt is wiiling to recowmend the digcharge but the
state, for reasons of piblic rolicy porhaps, wishes to
oppose the disehnrge; the state ocught o boar the burden of
brovl ei She person iz s0ill & dangar to nimself or to the
rerson of othazs,

Subsection (3} (b). Commibied Per

_ h son; Procodure for
Relense; Yetition LY Lthy Fereon,  This provision is @ compsnion
to subsection (27 (BY. If provider a means for the initiatien
of realease procesdinges by the commiisted poiracn and changes

the criteria ¢f releasse preseribsd in ORS 136.730 as construed
in Wewton v, Erogka, euaplained above in the corment to sub-
section (2} {b]. The burden of proof is pizcod on the
applicent in accord with Newbon —. Brooks. To osliminate
frivolous applications, the person scelting discharge may do

30 no more frequently than once in six months.
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- Subseetion {L}. Hearinm on Petition for Relesss,
Jodification of Conditions of Release, ov Disohavee This
i3 a genheral procedural subsection WHioh describos the form
of theé proceedings to be followed in any action for the
release or discharge of a2 person subject to an order of
supervisory release or commitment. It restates the flexible
powers of the court to make appropriate dispositicn of the
persong subject to its orders and provides for the appoinbt-
ment of psychiatric experts should their assistance be needed.

Subsaection (5). Releass from Cistody or Supervision;
Haximum Peried. This subzechion esteblishes & maximum period
of five yeara for supervised release or. commitment to the
Superintendent of the Orsgon State Hospital and reguiras
Gischatrge at the end of that term unless the mentally dis-
ordered offender is found to be dangercus to himzself and
others. 1t is the purpose of the dralt to limit indefinite
commitments only to thoss casés where release will give
rigse to problems of publiec safety. . The choices to be mada
here tend tc be arbitrary but the problem does not lend
itsell emsily to solutions that will command ready accepbance.
The draft attempts to minimize whatever arbitrary factors it
includes by lkeeping the door openn to continuing judicizl
revigw. : - g -

The hearing provided for in this subsection (5} is
sutomatice. - It becomes nscessary, therefore, to resvaluate
the questidén of burden of proof. The poliey of the subsection
is that the notice of expiration of the five year period
required of the Superintendent rmust also conbain his recom-
mendation for either continued confinement or release,
Recommondation of confinement leaves the burden with the
porson in confinement. Opposition by the state of n
recommendation for release places the burden on the state.

% oE %
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Section 4,08. Legal Effect of Acquittal on the Ground of Mental
Disease or Defect Excluding Besponsibility: Commitment;
Release or Discharge.

{1) When a defendant iz acguitted on the ground of mental
disease or defect excluding responsibility, the Court shall order him
to be committed to the custody of the Commissioner of Mental Hygiene
[Fublic Health] to be placed in an appropriate institution for
custody, care and treatment.

(2} If the Commissioner of Menkal Hygiene [Public Health] is of
the view that a person committed to hisg custody, pursuant to paragragh
(1) of this Section, may be discharged or released on condition
without danger to himself or to others, he shall make application fow
the discharge or release of such person in a report to the Court by
which such person was committed and shall transmit a copy of such
application and report to the prosecuting attorney of the county
(parish] from which the defendant was commitied, The Court shall
thereupon appoint at least two qualified psychiatrists to examine such
person and to report within sixty days, or such longer period as the
Court determines to he necessary for the purpose, their opinion as to
his mental condition. 7o facilitate suech examiration and the
proceedings thereon, the Court hay cause such person o be confined in
any institution located near the place where the Court sits, which may .
hereafter be designated by the Commissioner of Mental Hygiene [Public
Health} as suitable for the temporary detention of irresponsible
PEXSONS. :

(3} If the Court is satisfied by the report filed pursuant to
Paragraph (2} of this Ssction and such testimony of the reporting
pPsychiatrists as the Court deems necessary that the committed perscon
may be discharged or released on condition without danger to himeelf
or others, the Court shall order his discharge or his release on such
conditions as the Court determines to be necessary. If the Court is
net so satisfied, it zhall promptiy ordexr a hearing o determine
whether such person may safely be discharged or releazsed, any such
hearing shall be deemed a civil proceeding and the burden shall be
upon the commiti{ed person to prove that he may safely be discharged or
released. According to the Getermination of the Court upecn the
hearing, the committed person shall thereupon be gdischarged or
released on such conditione ag the Court dotermines to be necessary,
or shall be recommitited to the custody of the Conmissioner of Mental
Hygiene [Public Healthl}, subject to discharge or release only in
accordance with the procedure preseribed above for a first hearing.

{(4) If, within [five] years after the conditional release of g
cormmitted parson, the Court shall determine, after hearing evidence,
that the conditions of release have not been fulfilled and that for
the safety of such person or for the safety of others his eonditienal
release should be revoked, the Court shall forthwith order him to be
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recommitted to the Commissioner of Mental Hygiene [Publiec Health],
subject to discharge or relesase only in accordance with the procedure
prescribed above for a first hearing,

(5) A committed person may make application for his discharge or
release to the Court by which he was comnitted, and the procedure to
be followed upon such application shall be the Same as that preseribed
above in the case of an application by the Commissioner of Mental
Hygiene [Public Health}, However, no such gprrlication by a committed
person need be considered until he has been confined for a pericd of
not less than [six months] from the date of the order of commitment,
and if the determination of the Court be adverse te the application,
such person shall not be permitted to file a further application until
fone year] has elapsed from the date of any preceding heaving on an
application for his xelease or discharaa,
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Section 11. Mental disease or defect excluding fitness to

proceed, A perscon cannot be proceeded against Wwhile he is incom-
petent as defined in this ssction.

A defehdant_is incompetent to be procesded against in a
eriminagl &ctioﬁ if, 28 a result of mental disease or defect, he
ig unable:

{1} To understand the nature of the proceedings; or

{2) To assist and cooperate with his counsel; or

{3} To fnilow the ;vidence; o

{li) To participats in his defeuse.

COMMENTARY -~ MENTAY. DISEASE OR DEFECT EXCLUDING
FITHNESS TO PROCEED

The test for competency in this gection, which iz drawm
from Secbion 537 of the proposed Celifornia code, is made
applicable to all procesdings in order to embrace preliminary
examinations and other pre-irizsl matters as well as the trial
itself. The criteria for determining compstency arve more
partienlarized than those set out presently in' ORS 136.150
witien reads as follows:

"If before or during trisl in any criminal
case the court has reasonable ground to belisve
that the defendant . . . 1s Insane or mentally
defective to the extent that he is unable to
nderstand the proceedings against him or to
assist in hig defense, the court shall immediately
fix a time for a hearing to determine the
defendant's mental condition,”

The particularization in the draft section may be
legally unnecessary, but it is believed that precision in
definition here will be helprful in obbtaining precision in
expert Yeatimony a2t the hearing on the isane,
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Section 4.04. Mental Disease or Defect Excluding Fitness to Proceed.

No person who as a resull of mental disease or defect lacks
capacity to understand the proceedings against him or to assist in his
own defense shall be tried, convicted or sentenced for the commission
of an offense so long as such incapacity endures.
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Sectioﬁ 12. Paychiatrie examination of dafendant on iasue of ™

fitness to proeeed. {1} Whenever the court has reason to doubt

the defendant's fitness to proceed by reason of incompetence as
defined in Section 11 of this Article, the court shall appoint
at lesst one qualifisd psyechistrist or shall raquest the Superin-
tendent of the Oregon State Hospital 6o designate at least one
qualified poyechiatrist, which designation may be or include
himself, to exomine snd report upon the mental condition of ths
defendant., Ths court ma& order the defendant to bs commitied

to a heoapital or other suitable facility for the purpose of the
examination for & period of not exceeding 30 days or such longer
pzried as the court determines to be necessary for the purpose.

(2) In sveh examination any method may be employed which i3
a2copted by the medical profezsion for the examination of thoss
alleged to be suifsring from mental disesse or defeck.

(3) The report of the examination shall inéluda the following:

(a} 4 description of the nature of the examination;

(b} & diasnosis of the mental condition of the defendant;

() If the deofendant suffers from s mental disease op defect,
opinion as to vhether he is incompebent within the definition sef
ot in Section 11 of this Avtiecls.

Lf the examinetion cannct be conducked by reason of the

- wnwillingness of the defendant to participate therein, thes revort

chall so state and shall inelude, if peseible, an opinien as to
whether such unwillingness of the defendant was the result of

rnantal disease or defect,
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The report of the examination shall bs filed in triplicate
with the elexk of the court, who shall cause ¢copies to be delivered
to the disztrict atborney and to coumsel for the dofendant.

{11} The court shall allow and order the county wherein the
original proceeding was commenced to pey!

(a) A peasonsble fee if the examination of the defendant is
conducted by a psychlstrist in privats rractice; and

(b} A1l costs including transportation of the defendant if
the exemination is conducted by =2 psychiatrist in the employ of
the Orspon State Hospital.

COMMENTARY - PSYGHIATRIC EXAMINATION OF DEFEIDANT
ON ISSUE OF FITHNESS TO FROCEED

This section is based largely on HPC Section .05, In
goneral it reflects the presently existing policics embodied
in ORS 136.150 (set out immediately following this commen-
tary.) There are differences, howover,

Subsection (2) eclarifies the quesiion of what methods
may be used in the examination, o vwoint on which statutes
in Oregon and in most jurisdichions are silent.

Subsection {3), dealing with the conbents of tha
psyehiatric report, is considerably more expliclt than
sxisting statutory provisions which frequently gzive the
examining expert 1little or no.guidance &s to what his report
mist contain, and whieh thus fail %o assure the partiag and
the court that the report will be asdsquate for the Purposc
for which the excminastion and report were ordered.

Subzeetion (L) reflects the provisions on fees and
cogtsgfor the exemination found in subsectbion {3} of ORS
136,150,

::;.
b
e
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126.150 Mental condition at time of trial. {1} If before or
during the trial in any criminal case the court has reasonable ground
te believe that the defendant, against whom an indictment has heen
found ox an information filed, is insane or mentally defective to the
extent that he is unable to understand the procesdings against him or
to assist in his defense, the court shall immediately fix a time for a
hearing to determina the defendant's mental condition. The court nay
appoint one ox more disinterested qualified experts to examine the
defendant with regard to his present mental condition and to testify
at the hearing. Other evidence regarding the defendant's mental
conditien may be introduced at the hearing by either party.

{2) In the evenit the court determines that the services of
qualified experts in private practice are not available to conduct the
examinations referred to under subsection (1) of this section, the
court may use the services of one of the cutpatient cliniecs operated
by institutions under the supervision of the Oregon State Board of
Control. The defendant shall be transported to the proper faclility =zt
the expense of the county wherein the original proceeding was
commenced. If the person in charge of the outpatient elinic
determines that the present mental condition of a partienilar defendant
can he betier evaluated by the institution on an inpatient basis, he
shall so notify the superintendent who sha:l notify the court. The
defendant shall then be admitted to the institution, unless otherwise
ordered by the court. In no case shall a defendant admitted to the
institution for evaluation of his present mental condition be detained

in excess of 30 days unless a commitment order has been executed by
the court.

(3) The court shall allow and order the county wherein the
original proceeding was commenced +o pay:

{fa}] A reasonable fee for ény examinations made pursuant to
subsection {1) of this section: or

{b) 21l costs connected with the examination made pursuant o

-subsection {2} of this ssction.
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Jection 13. Deteormination of Ffitness to procead; effect of

Tinding of unfitness: proceedings if ritness 13 regeined: pre-

trial legal objections by defense counssl. {1) When the dafend-

autlts fltness to proceed is drawvm in quastion, ths lssue shall be
determined by the court. If neither the prosecuting attorney nor
coungel for the défendant contagsts the finding of the report filed
porsuant te Seetion 12 of this Article, the court may make the
debtermination on the basis of such report. I1f the finding is
contested, the court shall hold a hearing on the jssue. If the
report "is received in svidence upon sueh hearing, the party who
conﬁests the.finding thereof shall have the right to summon and
to cross oxamine the psychistrist or psychiatrists who submitied
the report and to -ffer ovidence upon the issue, Other evidence
regarding the defendant!'s mental condition may be intreoduced by
oither panty.

{2) If the crurt deborminés that the defendant lacks fitness
to procecd, the proceading egninst him shall be suspended, except
ag provided in subseetion (l}) of this section, and the court shall
commit him to the custody of ths Superintendent of the Oregon
State Hosplital or hndloreleoge him on supervision as provided in
subsection {3} of this section for so loug as such unfitness shall
sndure. When the court, on its own motion ar upon the application
of the Supsrintendent of the Oregon State Hospital or either party,
datormines, after g hearing, if a hearing is regquested, that the

defendant has regained Titness to proceed, the procesding shall
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be resumed. If, however, the court is of the view that so nmch
time has elapsed since the commitment of the defendsnt that it
would be unjust to resume the ¢riminal proceeding, the court on
motion of eitheyr party may dismiss the charge and nay order the
defendant to be discharged or, subject to the law governing the
civil commitment éf persons suflfering fron mental illness, corder
the defendant to be commnitted to an appropriate mental institution.
The trisl court shall conduct such prucesdingﬁ in the mannper
provided in ORS Chapter 426 or as near as ay ba,

(3} If the court debermines that care other than commitment
for incompetency to stand trial wonld betbsr serve the defendant
and the community, the court mey relsase the defendent on such
eonditions as the court deems appropriate including reguirements
that the defondant rogularly report to a apecified instibution
or other facility for oxamination to determine if the dafendani
has regainsd his compsteney 4o stand trial.

(k) 'The fact that the defendant is unfit to procesd does not
preclude any legal objsction to the prosecubion which is suzceptible
of falr determination prior to tirizl and without the personal

pﬁrticipatimn of the defondant.

. COMYENTARY - DETERMINATION OF FITNESS OR UNFITHESS

The section is based on MPC Section 0,06, TIn general it
reflectz tho same policies that presently obtalin in Oregon
under OES 136.160 (set out immsdiately rellowing this
comment). The dralt section continues the policy that the
covrt, rather than the jury, hears the iszue of fitness ho
proceed.

The last sentence of subsection (1) may be interpreted
a8 creating or at least allowing for an exception to the
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hearsay rule in connsction with receiving in evidence the
report ¢l the examining experts without requiring that they
appear and testify, thus obviating the nacessity for tasking
the teatimony of these experts in every caze wWhere a report
is contested. The defendant 18- agsursd, howsver, of the
right %o swmon and cross examine such experts 1f he wishes,
The defendant and the state also have the right to bring in
other witnesses.

Subsection (2) continues substantially the requirement
that the court hold another hoaring’ if the custodian of the
person previously declared unfit indicates to the court he
believes the psrson is fit for vrocoading.

The provision in subsection (2} permitting the court on

. motion of elther party to dismiss the Prosecution if because

of the lapge of time it would be unjust to continue it ie
new to Oregon and novel in Amerlesn law but not in setual
practice, except that the result is usunally reached at the
discretion of the district attorney through the sntry of a
nolle prosequi. The important provision here 1s thot the
defendant 1s given the vight to move for a dismiasal and
the court may grant the motion if it sees fit. Theve ig
value in vesting such z power in the court, Lo be exercised
either where Yeceause of the lapse of btime a defendant is
unable to produce certain witnessaes or othey svidence once
aveilable which is esaential to his defense, or whare
because of the length of the intervening pericd which he
has ‘spent in a mentsl institution subsequent to the alleged
wrongful conduct it seems unjust to subjeect him to tpizl
and punishment.

Subsection {3) of this secltion permits the court to
release the defendant on condition as an alternabive to com-
mitment whon supervision will serve Ghe purpose. This
reflects the poliey presently in effect pursuant to ORS
136.160 (3}.

The fact that the defendant iz wnfit %o Procesd should
not preclude his counsel from making any legal objection to
the prosecution which is susceptibls of falr detormination
prior to trial and without the perscnal participation of ths
defendant. Subsection (4) so provides, This provision is
aimed at motions ordinerily debermined at ths pre-trial
2tape, rather than at the trial. Examples of the kinds of

. issues readily deberminable prior %o triel without unfsirness

to the state, and which do not require participation by the
dafendant are asz follows! that the Indictment iz insufficient:
that the statvte of limitatiens has pun; that doubls jeopardy
priveiples apply; ond, that the venue is improper.

Although thers is much to be said for according the
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defendent who 1s unfit to proseed an opportunity to defeat
an unfounded criminal charge through the determingtion of
issues of fact ordinarily disposed of at the trail stage,
1t may not be feasible %o zive the defendsnt the right to
put the prossciution te its proof in a proceeding which,

if it results adversely to the defendant, would not be
binding on him. '
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136.160 Proceedings after determination of mental condition.
{1} If, afterx thé hearing, the Court dccides that the defendant is
able to understand the proceedings and to assist in his defense, it
shall proceed with the trial.

(2) If, however, the court decides that the defendant, through
insanity or mental deficiency, is not able to understand the
proceedings or to assist in his defense, it shall take steps to have
the defendant committed to the proper institution., If, thereafter,
the proper officer of such institution is of the opinion that the
defendant is able to understand the proceedings and to asgist in his
defense, he shall report this fact to the court that conducted the
heariny. If the officer so reports, the c¢ourt shall fix a time for a
hearing to determine whether the defendant iz able to understand the
proceedings and to assist in his defense. This hearing shall be

-conducted in all respects like the original hearing to determine

defendant's mental condition. If, after this hearing, the court
decides thalt the defendant is able to understand the proceedings
against him and to assist in his defense, it shall proceed with the
trial. If, however, it decides that the defendant is still not able
to understand the proceedings against him or to assist in his defense,
it shall recommit him to the proper institution.

{3) If the court determines that care other than that available
Fheeegts COMMAtment of a mentally defective defendant would better
sexrve the defendant and the community, the cobrt at any time may
TuSpend the order of commitment upon condition that the defendant
court may detemmine and thaf tﬁ%"déféﬁﬁaﬁ%HrEﬁEEEHEtFEEEQIEEQdﬁgiﬁgg
to the institution for an examination by the proper foicer.of the

institution o determine if the defendant 4
_ i : 15 able to understan I
pProceeding and to assist ip his defense. G the
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Seotion 1. Incepacity due to immaturity., (1) A verason who is

tried &z an adult in = couft of eriminagl jurisdiction is not
criminally responsible for any conduet which cccurred when the
person was less than 1y years old.

(2) A defense under this soetion is sm affirmative defense.

COMGENTARY - IMMATURITY BARRING CRIMINAL, RESPONSIBILITY

L, Explanation

The purpose of.this section is to cover two groups of
persons. Group one ineludes those who commit s criminal act
before reaching age 18 but who, for one reason or.another, are
not apprehended until after reaching age 18 at which time the
Oregon Juvenile Court loses all opportunity for acquiring
Jurisdiction. Group two ineludes those rersons who commit a
eriminal asct prior to_reaching age 18 and who have come undar
the custody of the Juvenile Court but have been remanded to
the criminal courts pursuant to ORS h19,533,

=3 stlusirate the group oue Silu-uion: &he offender is
13 when he commits the criminal aet but his part in the
crime does not come to the attention of the suthorities
until the offendsr is 18 or over. Singe he is not apprehended
mtil he has reached age 18, he cannot be made a ward of the
Juvenile Court. See ORS Li9.476. Nor is there any sound policy
ragson for disposition of such Person as a ward of .the Juvenile
Uourt. The Philosophy of Juvenile Court trestment is to
kesp one of tendsr Jearrs away from the criminal procesa,
because it is believed he may be rehabilitsted more readily
in such case. But since the offender has reached at least
age 18 at the time of hig apprehension, reasons forp treating
himt 8z 8 juvenile lose Torece. Nevertheless the fact thab
the set was committed at n tendep age dictabes that the
cffendor ba dealt with in a mamner substantially different
from offenders who were of Pairly mature age at the Hime of a
criminal act. Under the draft section the offender in ths
illustration above would be entitled at triasl in a criminal
court to the conclusive presumpition that he was nog responsible
because he was below the age of responsibility -- 1h -~ when he
committed the act.

The second group to be covered by the section 1z
illustrated as follows: the youch commite the criminal act
at age 13 but iz nob brought into custody of the Juvenile
Court wmitil he is 16 or 17 years old, If the Juvenile Court
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elects to remand the offender te the eriminal eourts, as it
may under ORS 419.533, the offender when tried in the criminal
court will have a conclusive presumption of incapacity in his
favor. If will be readily seen from this illustrative case
that it is unlikely as a practical matbter that thers will bs a
remand at all.

Subsection {2], Burden of proof. Under the Common Law
the burden of proving capacity of young offenders to commit
erimes was on the prosecution. The draft section continues
this poliey., The defendant must first present evidence to
raise the defense. The prozecution then has the burden of
proving capacity beyond a reasonable devibt., (Ses the
definition of "affirmative defense” in section 1.12 of the
MPC. The term used in this draft section is meant o have
the same meaning.)
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n P, 14, Section & is amended to read as follows:

Section 4. MNotice required in defense excluding responsibility.
No evidence may be introduced by'the defendant on the issue of criminal
responsibiiity as defined in Section 1 of this Article, unless he gives

notice of his intent to do so in the mamner pfﬂVlﬂEd in Section 6 of this

Article.

bcwrummz TO SECTION % will be.awended to confera,

| Secticn 5 1o amended to read as Follows;:

_! Section 5. Notice required in defense of parilal responsibility.

The defendant may not introduce in his case in chief expert testimnny
regarding partial responsibility under Seection 2 of this Article unless he

gives notice of his intent to do =0 in the mammer provided %E Sertion 6

of this Arvtiele,

" GOMMTRTARY TO SECTTON 6 will be-diendgl “Fo GonSsraul 3 va

. 0n pp.16,17 Section 7 is amended to read as follows:

Section 7. Right of state to obtain mental exgminatiom of defendant;

limitations, (1) Upon £iling of nciice ev the introguiiion of evidence

by the defendant as provided in Sectiun 6 of this artiele,.th, gtate shall
have the right to have at least one psychiatrist of its selection examine
the defendant. The state shall file notiée with the court of its intention
to bave the defendant examined. Upon filing of the notice, the court, in
its discretion, may order the defendant committed to a state institﬁtian
or any other suitable facilify for cbservation and examinatiom as it may

‘ﬂd}?;éédjfﬂ_ﬁdﬁ«., Tf the defendant objects to
' R i

" the psycﬁiatrist ehiosen by the state,”the*dcferdant may raise his objection
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before the court and, for geod cause show:  che court may direct the state

te select a different psychiatrist,

{2) The defendant when being examinad by the state's psychiatrist
shall not be required to answer questions . ., , the answer to which might
tend to incriminate him. A defendant being so examined is entitled to

have present an attormey and a psychiatrist of the defendant’s choice,

COMFRTAPIES TO SROTIONE 7 & 9 .will be-amended to conform,

} R _ . ;
] . ,._‘_._ - i . . a . i

——uy

Sfeetion 19, pp.25-30 has been amended to read as follows:

Section 10. Acquittal by reason of mantal digessz cr defeck ox-

elvding responsibility; relesase or commitment:; netition for diacharge,

After entry of judguent of not guilty by reason of meatal discasz or
defect exeluding responsibility, the court shail, on the basis of the
evidence given at the trial or at a separate hegring, make an order as
follows: -

(1) 1If the court finds that the person is no longar affected by
mental disease or defect, nr} if so afEecteﬁ, that ke no longer preseuts a
substantial danger to himself e the person af oibers and s not in nred
of care, svpervision or trgatment, the couri shall order him discharged
from Eustcéy:

{2} 1f the court finds that the person is atfected by mzntal disease
or defect and that he presexts a substantial denger ta hiﬁself or the person
of others, but he can be controlled adequately and given proper care,
5Upervi510n and treatment if he is releaaed on supervision, the court
shell order him released subject to such supervisory erders of the court

as are apbtupridte ih the interests of justlce and the welfare of the

defendant Conditivns of releass in suuh orders may ba modified Ernm
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tice to time and ;uperviaion may be terminateﬁ by order of the court as
provided in subscetion (13 or (5) of this section,
(a) At zny time within five years of the original en£ry of the
order of release on supexvision made pursitant to this subsection (2)
the court may, upun.notice to thg prosccution and such pefsnn, cenduc;
a hearing to determine if the person if affected by mental diseaaa.

or defeect, If the court determines that the person is affected by

. i
mental disease or defect, the court may release him on Further

Lay

suparvision, as nrovided in subsectizn (23 of this séction, but.fur
not longer than five vears from the nfigingl entry of the oider of
release on supcrvisiaﬁ. If the courk detcrmines that the person is
affected by wsnial discasz or defect and presents a sutstential danger
to himzelf or to the person of others and cannot adequately be coge
trolled if raleazed on zupervision, it may at £hat tiwme mrks an

ordetr committing the porsen to the Superintendent of the Oregen State
Respital for custaly, care ard treatment. At such hué;ing the
defendant shall bear the burden of proof by a nrependevance of the
evidanaa that ha is not & substomiiazl dunper o hiwself or ¢hs [&vaon
of othaiz,

(h) Apy perann.suhjagt to the provisiens of this subsection (2)
mayﬁapply o2 the e¢ircuit court oﬁ the coumty in which he iz confinad,
or of the cownty frem which he is comritted, for a hearing unsn his
petition for discharge from or molification of an order upon which he

was released upon the supervision of the court on the ground that he

has recovered from hip mental-disease or deFeet or, if affected by
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mental disease or defact, né longer presents a ;ﬁbsfahtial danger to
himself or the person of others and no longer requires supsrvision,
care or treatment, The hearing on an applieation Eor such discharge
or modifisation shall be held.on notice to the Jistrict attorney and
the probation officer of the cnunﬁy in whieh the application is filed,
The petitioner must prove Ly a pfepander&nce of the evidénce his
fitness for discharge or modification oE_the-criginal order for
gupervigion,

{3) If the court finds ﬁhat thg'persun iz affected by mental

dizeage or defect and presents a substantial risk of danger teo him-

self or thé person of difNers ‘and that ‘he is ‘ot & papey sudjedt Ldr
release on supervision, 4he court shall grder him committed to the
Superintendent of the Cregon State Hospital for custedy, care and
treatmént; |

{a)If, alter at least 90:days from tle committment of any person to
tﬁe custody of thé Superintendent of the (regon State Hospital, the
Superintendent is of the opinion that the pefsnn is no longer
effected by mental disease or defect, or, if so affected, that he
no longer presents a sthstantial danger to himﬁélf or the.persqn of
others, the Superintendent may-apply to the court which committed
the parsen, or to the circuit court of the county in which he is
confined, for an order of discharge. The applicafion shall be
accompanied by a ;eparf getting forth the facts supporting the opinion
of the Superintenden#‘ Copies qf the-applicétiun and the report

*

shall be transmitted by the clerk of the court to the district
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attorney of the county, If the stale opposes the recommendation of

the Superintendent, the state has the burden of proof by a preponder-

aneé_eﬁ the evidence that the persom continues to be affected by a

mental disease or defect and continues to be a substantial damger to
.himself or the perzon of others.

(b) Any person.who has ﬁeen committed to the Oregon State
Hospital For custoedy, care and freatment, after the expiration of 90
days from the date of the order of cammitment,.may apply to the circuit
court of the county in which he is confined or of the county Erom
wiich he was committed for an nrde¥ of discharge npon the grounds
that he is no longer affected by mental dissase or defest, or, if sa
affectad, that be no lenger prasents. a substantial danger to himself
or the person of others., Copies of the application znd the report

- shall be transmitted by the clerk of the court to the distriet
attorney of the county, The applicaﬁf must prove by a prependeranee
-of the evidence his fitnesa for discharge wnder 1he sﬁgndarﬂé of fhis
subsection (h). Application under this subsection (b) sﬁall not be
filed oftener than once every six montls,

(4%} The court shall conduct a hearing uﬁon any application for
rqleasg or modification filed pursuant to this séction. If the court
finds that the person is no longer suffering from mental discase or
.defect,_or, if so affected, that ke no longer presents a substantial
danger to himself or the person of others, the court shall order him
discharged from custedy or from supefvisioﬁ. If the court £inds that

the person is still affected by a mental disease or dafeet but is not
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& substantial danger to himself or to the person of athers; and can be
coﬁtrolied adequately if he Ls released on supervision, the court sﬁall
order him released as provided in subsection {2) of this section, TI the
court finds that the pefson has not recovered £rom his mental disease or
defect and cannot adequataly be controlled if he is released on supervisien,

' the court shall order him remanded for care and treatment. |
} In any hearing under this subsection (4), the court may appeint ona

or more psychiatrists to examine the person and to submit reports to the
inourt. Baports filed with the court pursuant to such appointment shall
.include, but neesd not be limited to, an ﬁpinian as to ﬁhe oental ceondition
of the person and whether the pérsan presents a substantial danger to
bimself or the person of others. To facilitate the psychiatrist's
examination of the person, the court may order him placed in the temporary

' ;ustudy of any state instituticn or other suitable facility.

(5} Any person who, pursuant to this Section 10, has been in the

- eustedy of the Spperintenﬁent of the Oregon State Hospital or on felease

on supervision by the court for a total period of £ive years shzll, in

aﬂy event, be discharged at the end of the five year period if he is no

-3:10ngér affécted.hy mental disease or dafect, Ee zhall alsa be discharged

if he is affectod by mental disease ﬁr defeet but he does not preéent a

SUEaﬁantial_danger to himself or te the person of others,

if tﬁe persen is in confinement in the Qregon State Hospital at
tﬁé-time the total five year period expires, the Superintendent shall
notify the committing court or the circuit court of the county in which

the person is confined of the expiration of the five year period, Such
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notice shall be given at ieast 30 days pEiur to tha éxpirat;un of the five

year period. Upon receipt of notice the court shall order a hearing, .
The notice shall contain a redommendation by the Superintandent

either:

{a) That the person is still iffﬁpﬁeﬂ'hﬁ.a mental diseane or’

: ie . : S . . : - .
defect but is no longer a substantial danger to himself or the

. !

person of others and should be discharged; or

(b} That the person confined continuves to be affected by a mental

disnase or defect and is & substantial danger to himself or to the
person of others and should continue in confinements; or

(c) That the person ccnfined is mo longer affected by a mental

disecagze or defect and ghould be discharzed,

If the recommendation of the Superimtendent is that the person
should centinue in confinement, the person sceking discharge has the
burden at the hearing of provinz by a prepondevance of the evidance that

he (1) is no longer affected by a2 mental disease or defect, or (2) if so

affected is no longer a substantial danger to hims2lf or to the person of

others. If the state wishez to chalienge.the recomnendatien of the
) Eﬁperintendent Eor dischafge, the stite has the bturden of proving by a
preponderance of the evideonce that the person seeking release continuas

to be affected by 2 mental disease or defect and is a substantial danger

to ﬁimself or to the person of others.

Any person whs is confined or remains on supervised release after tha
hearing at the end of the five years may be discharged subsequently in the
same manner as provided in subsections {3) (ai and (3} (b} ?f tﬁis szetion,

DELETE COMMENTARY TO SECTIiON 10, pp.30-34,
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Section 11, p, 37, has been amended to read as Followss

Section 11. Mental dineass cr defect axeluding fitners to proceed,

— -y

if before or during the trial in any eriminal easa the court has reason to
doubt the defendant's Fituess to Broceed by reazen of incompetence, the
court may order an exeminaticn in the manner ﬁrcvided in Szction 12 of
this Article,
4 defendamt may be found incompetent if, as a result of mental disease
or defect, he i3 unable: ;
(}) to understand the nature of the preceedings against himg or

{E)Itﬂ assist in Lis defenge,
Section 12, p,39 has bean amended to road as followe:

Section 12, Poychiatric sxsmivation of dofondant en lszsma of fitnesg
to proceed. (L} Whonsver tlie court has reasen to doubt the defendani's
fitness to procecd Ly reasen of invcmpetance ag defined in Scctioﬁ 11 of
. this Ariicle, the court shall appoint at least cne qualified peychiatrist
pr ghall request the Superintendant of the Oregon Siate Eosapital to desig-
nate at lesst ono qualilied poyehistrict, which designation may be or
Incivie bimself, to examine and report upon the mental condition of the
defendant. ke court may order the defepndsnt fu e conmitted to a
“hoapital or otbor sultalble facility fur the purpose of the examipatisn for
a pericd of not cxcceding 30 days or such longer meriod as the courf
detervives te be nacessary for the purmosc, .

.(EJ In such cxamination zny method may be soployed thch is

accepied by the wedieal profession for the examination of those

alleged to be suffering from mental disease or defect,
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(1) The report of the examination shali include, but is not

necessarily limited to the following:

{a) A description of the nature of the examinaticn;

{b) & statement of the mental condition of the defendant;

(¢} If the defendant suffers from a mental disease or
defect, an opinion as to whether he Is incompetent within the
definitinn set out in Section 11 of this ﬁrticle

The repur* ehall not contain any findlngs ur ceneluslons as

to whether the &efendant as a rESult of mental disease or defeet wag

responsible for the crximipal aect charged.

During the exawination the defendzni shall not be required to

ansvar questinns'the answer. to which might tend o incriminate him,

A defendant being so examined is entitled to have present an attommey

and a psychiatrist of the defendant's choice,

If the examination cannot be conducted by reascn of the unwilling-
ness of the defendant to participate theresin, the reﬁurt shall so
state and shall include, if possible, an opinion as to whether such
unwillingness of the defendant was the result of mental disease or

defect &ffacting his competency to proceed,

The report of'tﬁe examination shall be Eiled in triplicéte with
-the elerk of the court, whd shal} cause copies to he.delivered-tn
the district sttorney and to counsel for the defendant,

(43 The court shall allow and order the cnunt; wherein the
origlnal proceeding was ceommeheed to pay:

(a) A reiZsonable fee if the examinatlon of the def endant
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ié conducted by a psychiatrist in private practice; and

(b} All costs ineluding transportatiom of the defendant if
the examination is condueted by a psychiatrist in the enploy of
the Uregon State H;}spital. | - -

COMMENTARY TO SECTION 12 Will BE AMENDED TO COMPORM,
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