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ARTICLE 5 . RESPONSIBILITY

Preliminary Draft No. 5; July 1969

Introduction

The Commission reviewed the Responsibility article (P. D.
No., 4; December 1%68) at its meeting January 18, 1969. At
that tiﬁe a discussion of each section took place and the
Commission sent Sections 4, 5, 7, 11 and 12 back to the
subcommittee for further review and ¢hanges. The Commission
did not take formal action approving any of the sections of
the Article.

Subcommittee No. 3 reconsidered the sections returned
to it at its meetings on April 4, 19692, and June 4, 196959,
As a result of those meetings Sections 4, 5, 7, 11 and 12
were amended or revised in the manner described hereinafter.
In addition the subcommittee felt it necessary to revise
Section 10 although the Commission had not formally recuested
it €0 do so. The revised version of Section 10 and an
explanation of the revision is alse included herein. For
convenience the text of the other sections is set forth

without commentary.
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. Section 1. Mental disease or defect excluding responsibility.

{1) 2 person is not responsible for criminal conduct if at the
time of such conduct as a result of mental disease or defect he lacks
substantial capacity either to appreciate the criminality of hjs

-
conduct or to conform his conduct to the reguirements of law.

{(2) 2As used in this Article, the terms "mental disease or
defect” do not ineclude an abnormality manifested only by repesated

criminal or otherwise anti-social conduct.

COMMENTARY

See Preliminary Draft No. 4; December 1968; pp. I - 8,

B g8

Section 2. Partial responsibility due to impaired mental

condition. Evidence that the actor suffered from a mental disease DF
defect is admissible whenever it is relevant to the issue of whather
he did or did not have a specific intent or purpose which is an

element of the crime,

COMMENTARY

See Preliminary Draft MNo. 4; December 1968; pp. 8 - 10,

# 4 &

Section 3. Burden of proof in defense excluding responsibility,

Mental disease or defect excluding reaponsibility under section 1 of

this Article is a defense which the defendant must prove by a
.hH?rEPQnderance of the evidence.

P

COMMENTARY

See Preliminary Draft No. 4; December 1968; pp. 10 - 11.
& &
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Section 4, WNWotice recuired in defense excluding responsibility
3

No evidence may be introduced by the defendant on the issue of
criminal responsibility as defined in section 1 of this Article,

unless he gives notice of his intent to do so in the manner provided

iﬂ_section 6 of this Articie.

COMMENTARY — NOTICE REOUIRED IN DEFENSE EXCLUDING

RESPOWSIBILITY

NOTE: For a fuller explanation of Section see P.D., No. 4;
December 1868, p. 14,

The language underlined is new since the full Commission
reviewed this section at its meeting on Janvary 18, 1969, Tt
represents no change in policy hut is responsive to the
Commission directive o clarify what was felt to be an
inadequate cross reference to Section 6 which sets gut in
detail what the notice must contain. The phrase in the
gsection in P. D, No. 4 originally read, "™unless he has
complied with the provisions of Section 6." ({See Commission
Minutes, January 18, 1969, p. 26, for discussion leading to
this change.)

# & #
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Section 5. HNotice required in defense of partial responsibility,
The defendant may not introduce in his case in chief expert testimunf
regarding partial responsibility under section 2 of this Article

unless he gives notice of his intent to do so in the manner provided

in section 6 of this Article.

COMMENTARY - WOTICE REQUIRED IN DEFENSE OF PARTIAL

BESPONSIBILITY

- NOTE: For a fuller explanation of the section see P.D, No. 4
December 1968, p. 1l4.

] The change here, represented in the underiined language,
is a change complimentary to the one made in Section 4,
explained ahove.

#F #
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Section 6. HNotice requirements. A defendant who is regquired

under sections 4 or 5 of this Article to give notice shall file a
written notice of his purpose at the time he pleads not guilty. The
defendant may file such notice at any time after he pleads but heforg
trial when just cause for failure to file the notice at the time af.
making his plea is made to appear to the satisfaction of the court.
If the defendant fails to file any such notice, he shall not be
entitled to introduce evidence for the establishment of a defense
under secticn 1 or 2 of this Article unless the court, in its
discretion, permits such evidence to be introduced where just cause

for failure to file the notice is made to appear.

COMMENTARY

See Preliminary Draft No. 4; December 1%68; p. 16.

d ¢
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Section 7. Right of state to obtain mental examination of

defendant; Jimitations. Upon filing of notice or the introduction of

evidence by the defendant as provided in section 6 of this Article,
the state shall have the right to have at least one psychiatrist of
its selection examine the defendant. The state shall file notice wiFh
the court of its intention to have the defendant examined. Upon 3
filing of the notice, the court, in its discretion, may order the
defendant committed to a state institution or any other suitable
facility for observation and examination as it may designate for a
period not to exceed 30 days. ¥§?.the defendant obijects to the
psychiatrist chosen by the state, the court for good cause shown may

o
direct the state to select a different psychiatrist.!

e
COMMENTARY ~ RIGHT OF STATE T0 OBTAIN MENTAL

EXAMINATION OF DEFENDANT; LIMITATIONS

NOTE: Por a fuller explanation of the section and its
original text see P. D, No. 4; December 1968, For
the Commission discussion of the section see Minuntes,
January 10, 1969, p. 34. See zlso the subsequent
discussion of the section in Minutes of Subconmittee
Ne. 3, April 4, 19469, pp. 1 - 10, and Minutes of June
4; lgﬁg" at = 1 -2, '

In its original form in P, D. No. 4 Section 7 was designed
hasically to do two things: first, in subsection (1)} it
codified the holding in State v. Phillips, 245 Or 466 {1267}
which established the right of the state to have a psychiatrist
examine the defendant who gives notice of relying on the
insanity defense; second, in subsection (2) it codified in a
very broad fashion the holding in Shepard v. Bowe, 86 Or. Adv.
Sh. 9B1 (1968} which established the rule that at the examina-
tion by the state's psychiatrist the defendant has the Fifth
Amendment right not to answer guestions the answers. to which
might be incriminating., Subsection (2) further expanded
Shepard v. Bowe by giving the defendant the right to have
his lawyer and a psychiatrist of his own choosing present.
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Opposition to the section centered on the Fifth
Emendment provisions embodied in subsection (2) and, as a
result, subsection (2) was eliminated. The effect exXpeacted
is that the decisional law in Shepard v. Bowe will continue
to extend Pifth Amendment rights to the defendant within the
confines of that decision or of future decisions as they may
develop.

The codification of State v. Phillips contained in
subsection (1) of the original version of Section 7 remains
in the language of the draft now presented. The subcommittes
retained this provision on the narrowest of margins, however,
On the motion to delete the provision the vote was 2 - 2, the
motion failing for want of a majority.

One other chandge is made in the present draft. At the
Commission hearing on the section it was determined that the
defendant ought to have a right to challenge the appeintment
of the psychiatrist the state proposes for 1ts examination
of the defendant. The language to achieve this iz found in
the last sentence of the section.

* 4
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Section BE\Hc;gil commitment authority of court following defensge

of partial responsibili In any case in which evidence of mental .

disease or defect has been int

ced pursuant to provisions of

section 2 of this Article and in whic he defendant is acquitted, the

trial court may initiate proceediggsffar c ent ¢f the defendant

to a mental institutinn.fﬂ?heﬁéiial court shall con

-

proceedings and, if wﬁfﬁanted, order the commitment. The provisions

ct snoch
.

COUMMENTARY

Sea Preliminary Draft Wo. 4; December 1968; pp. 23 - 24,

& &

Section 9. Form of verdict following successful defense

excluding respongibility. When the defendant is acquitted on groundsg
of mental disease or defect excluding responsibility as defined in

section ) of this Article, the verdict and judgment shall so state.

COMMENTARY

See Preliminary Draft No. 4; December 1968; Pp. 24 -~ 25,

I
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Section 10. Acguittal by reason of mental disease or defect

excluding responsibility; release or commitment: petition fnr

discharge. After entry of judgment of not guilty by reason of menta}
disease or defect excluding responsibility, the court shall, on the
basis of the evidence gqiven at the trial or at a separate hearing,
make an order as follows:

{1) If the court finde that the person is no longer affected h¥
mental disease or defect, or, if so affected, that he no longerxr
presents a substantial danger to himself or the person of others and.
ig not in need of care, supervision or treatment, the court shall
order him discharged from custody, .The [state] [defendant] has the
burden of proof by a preponderance of the evidence on this issue,

{2) If the court finds that the person is affected by mental
disease or defect and that he presents a substantial danger to himself
or the person of others, but he can he controlled adequately and givgﬁ
proper care, supervision and treatment if he is released on super-
vision, the court shall order him released subject to such superv1sory
orders of the court as are appropriate in the interests of justice aq&
the welfare of the defendant. The [state] [defendant] has the buraeg
of proof by a preponderance of the evidence on this issue, canditinﬁg
of release in such orders may be modified from time to time ang supeéw
vision may be terminated by order of the court as provided in -
subsection {l) or (5) of this section.

{a) At any time within five years of the original entry of the
order of release on supervision made pursuant to this subsection (2)
the court may, upon notice to the prosecuticn and such person, cnnduéF

a hearing to determine if the person is affected by mental disease or
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defect. If the court determines that the person continues to he f
affected by mental disease or defect and is a substantial danger to
himself or the person of others but can be controlled adequately if
released on supervision, the court may release him on further super—
vision, as provided in subsection {2) of this section, If the court
determines that the person is affected by mental disease or defect and
FPresents z substantial danger to himself or to the person of others
and cannot adequately be controlled if release on supervision is
continued, it may at that time make an order committing the person tg
the Superintendent of the Oregon State Hospital for custody, care ang

treatment, At such hearing the state shall bear the burden of proof

e

by a preponderance of the evidence that the defendant is sufferinjﬂr

from a mental disease or defect and is & substantlal danger to hlmselﬁ"

A T e T
B
A — T T B P = iy o A P R 1e = e T PR EE T e

or the parson cf others so as to warrant hls commitment or his

—— “ PO P A WIS (T S S b gl i Liim Lt 1L i = Ayt RIS [,
continued supervised release.
. .
e g g -

{b} Any person subject tﬂhﬁhe provisions of this subsection [2!
may apply tc the ¢ircuit court of the county from which he is on |
release on supervision, for a hearing upon his petition for dischargé
Erom or modification of an order upon which he was released upon the
supervision of the court on the ground that he has recovered from hiﬁ
mental disease or defect or, if affected by mental disease or defect,
no longer presents a substantial danger to himself or the person of
others and no longer requires supervision, care or treatment. The
hearing on an application for such discharge or modification shall be

held on notice to the district attorney of the county. The petitiongr
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must prove by a preponderance of the evidence his fitness for
discharge or modification of the original order forxéupervision.

{e) If the state wishes to continue any person on supervisesd
release bheyond five years from the entry of the original order, the
state must prove by a preponderance of the evidence that the person gn
supervised release continues to be affected by a mental disease or
defect and continues to be dangerous to himself or the person of
others but can be contreclled and given proper care, supervision and
treatment if continued on release on supervision.

{3} 1If the court finds that the person is affected by mental
disease or defect and presents a substantial risk of danger to himse}ﬁ
or the person of others and that he is not a proper subject for |
release on supervision, the court shall order him committed to the
Superintendent of the Oregon State Hospital for custody, care and
treatment. The [state) [defendant] has the burden of proof by a
Preponderance of the evidence on this issue.

{a} If, after at least 90 days from the commitment of any persgn
to the custedy of the Superintendent of the Oregon State Hospital, the
Superintendent is of the opinion that the person is no longer affectgﬂ
by mental discase or defect, or, if so affected, that he no longer
presents a substantial danger to himself or the person of others, thﬁ
Superintendent may apply to the court which committed the person fnr:
an order of discharge. The application shall be accompantied by a
report setting forth the facts supporting the opinion of the

Superintendent. Copies of the application and the report shall be
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transmitted by the clerk of the court to the district attorney of the

county. If the state opposes the recommendation of the Superintendent,
the state has the burden of proof by a preponderance of the evidence |
that the person continues to be affected by a mental disease or defegt
and centinues to be a2 substantial danger to himself or the person of"
cthers and should remain in the custody of the Oregon State Hospital,

(b} Any person who has been committed to the Oregon State
Hospital for custody, care and treatment, after the expiration of 90
days from the date of the order of commitment, may apply to the
circuit court of the county from which he was committed for an order
of discharge upon the grounds:

{A) That he is no longer affected by mental disease or defect;
or

(B} If so affected, that he no longer presents a substantial
danger te himself or the person of others,

Copies of the application and the report shall he transmitted by the
clerk of the court to the district attorney of the county. The
applicant must prove by a preponderance of the evidence his fitness
for discharge under the standards of this subsection (b}. Applicatign
under this subsection {b) shall not be filed oftener than once avery
six months.

(4) The court shall conduct a hearing upon any application for
discharge, release or supervision or modification filed pursuant to
this section. If the court finds that the person is no longer
suffering from mental disease or defect, or, if so affected, that hé

no longer presents a substantial danger to himself or the person of



Page 13

BESPONSTBILITY

Preliminary Draft No. 5

others, the court shall order him discharged from custody or from
supervision. If the court finds that the person is still affected by
a mental disease or defect and is a substantial danger to himself or’
to the person of others, but can be controlled adequately if he is
released on supervision, the court shall order him released on
supervision as provided in subsection {2) of this section. TIf the
court finds that the perscen has not recovered fram his mental diseasé
or defect and is a substantial danger to himself or the person of
others and cannoct adequately he controlled if he is released on
supervision, the court shall order him remanded for care and
treatment.

In any hearing under this subsectiocon (4}, the court may appoint
cne or meore psychiatrists to examine the person and to submit reportg
to the court. Reports filed with the court pursvant to such
appointment shall include, but need not be limited to, an opinion as
to the mental condition of the person and whether the person presentsg
a2 substantial danger to himself or the person of others. To |
facilitate the psychiatrist's examination of the person, the court may
order the person placed in the temporary custody of any state
institution or other suitable facility.

(5} any person who, pursuant +o this section 10, has been in tﬁg
custody of the Superintendent of the Oregon State Hospital or on -
rglease on supervision by the court for a total period of five years
shall, in any event, be discharged at the end of the five vear periog

if he is ne longer affected by mental disease or defect. He shall
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also be discharged if he is affected by mental disease or defect but’
he does not present a substantial danger to himself or to the person
of others,

If the person is in confinement in the Oregen State Hospital at
the time the total five year period expires, the Superintendent shal%'
notify the committing court of the expiration of the five year pericé:
Such notice shall be given at least 30 days prior to the expiration Q:
the five year period. Upon receipt of notice the court shall order é
hearing. |

The notice shall contain a recommendation by the Superintendent.
either:

(a) That the person is still affected by a mental disease or
defect but is no longer a substantial danger to himself or the person
of others and should be discharged; or |

(b} That the person confined continues to be affected by a
mental disease or defect and is a substantial danger to himself or tg
the person of others and should continue in confinement: or

(e} That the perscn confined is no longer affected by a mental.
disease or defect and should be discharged.

If the recommendation of the Superintendent is that the person
should c¢ontinne in confinement, the person seeking discharge has the
burden at the hearing of proving by a preponderance of the evidenca
that he:

(A) 1Is no longer affected by a mental disease or defect; or

B) If so affected is no longer a substantial danger to himselg

or to the person of others.
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If the state wishes to challenge the recommendation of the
Superintendent for discharge, the state has the hurden of proving by a
preponderance of the evidence that the person seeking release
continues to be affected by a mental disease or defect and is a
substantial danger to himself or to the person of others.

Any person who is confined or remains on supervised release
after the hearing at the end of the five years may be discharged
subsequently in the same manner as provided in paragraphs (a) and [b]
of susbsection (2) and paragraphs {a) and (b} of subsection (3) of :

this section,.

COMMENTARY -~ ACQUITTAIL BY REASON OF MENTAL DISCASE

OR_DEFECT EXCLUDING RESPONSIBILITY: RELEASE OR

COMMITMENT: PETITION FOR DISCHARGE

Summary

This section is one of the most crucial in the entire
Article. It is designed to cover the various situations with
respect to care and custody or outright release of a defendant
who has been f£ound not guilty by reason of mental disease or
defect excluding eriminal responsibility. The specific
provisions are summarized briefly as folilows:

Following the insanity wverdict the court may conduct a
special hearing (or rely instead on evidence presented at the
trial if sufficient) to determine what to do with the
defendant,

Subsection {1}. If, after the hearing, the court
decides the defendant is not dangerous to himself or the
rerson of others it shall order him released., Burden of
proof on the issue of whether to release is to Be determined
by the full Commission. The subcommittee left this guestion
apen. In one view it ought to be the state which bears the
burden of proof that the defendant is dangerous if the state
seeks commitment. In another view the burden to show that
he is fit for discharge should be left with the defendant
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since he has horne the burden of proof of his irresponsibility
by a preponderance of the evidence and should as a matter of
consistency continue with the burden on the issue of release.

Subsection (2}. Following the insanity verdict if the
court decides against outright release under subsection (1),
it can release the defendant on supervision and impose such
conditions on the release as are appropriate. Again the
subcommittee left open the choice betwaen the state and the
defendant on the issue of burden of proof. The decision on
this matter in subsection {1) probakly should decide the
matter here also.

Paragraph (2) (a). The court having once grantead
supervised release may on notice to the state and the
defendant conduct additional hearings to determine whether
to continue the supervised release. The court following
Such a hearing can cancel the supervised release and order
the person committed, or can continue or modify the release
on supervision. f“he state is allocated the burden of proof
by a preponderance at such a hearing,

Paragraph (2} (b). Any person on supervised
release is granted the right to 2 hearing for digcharge or
modification of supervision. The burden of proof is placed
on the person so moving,

Paragraph (2) (c). Subsection (5) establishes a
mandatory review of the case of any person in the state
hospital or on supervised release for a total of five years
from the entry of the original court order. Paragraph (2)
{c} permits the state to seek extension of the released
supervision beyond this five year period. The burden of
proof is placed on the state on the issue.

Subsection {(3). Feollowing the insanity verdict if the
court decides against outright release under subsection (1)
or against release on supervision under subsection {2), it
¢an under subsection (3} order the defendant committed to the
state hospital. The question of who bears the burden of
proof here ig, as it was in subsections (1) and {2), left to
the decision of the Commission.

Paragraph (3} (a). Following commitment the
superintendent of the hospital after a minimum of 90 days
may recommend discharge, If the state opposes the recommenda-
tion of the superintendent, it has the burden of proof by a
preponderance of the evidence.

Paragraph (3) (k). Pursuant to this provision any
person committed to the hospital is given the right to




Page 17
RESPOMNSIBILITY
Preliminary Draft No, 5

retition for discharge after a minimum of 90 days following
commitment, The petition may be filed not oftener than cnoe
every =2ix months. The person petitioning is given the burden
of proof by a preponderance.

Subsection (4). This subsection provides that the court
shall conduct hearings upon the filing of the various kinds
of applications anthorized in the section and empowers the
court to enter orders of discharge, continued or modified
supervision, or commitment, whichever is appropriate as a
result of any hearing. The court is authorized to appoint
one or more psychiatrists to make reports to the court to
assist it in reaching its decisions.

Subsection {5). Any person in the state hospital or on
supervised release for a total of five years is entitled to
release if no longer suffering from a mental diseaze or
defeact or, if so stilil afflicted, is not dangerous to himself
or the person of others. The state hospital shall notify the
court within 30 days of the expiration of the five year
period of persons in confinement in the hogpital, In this
notice the hospital superintendent must make recommendations
for discharge or continued confinement. If the recommendation
is for discharge and the state wishes to oppose it, the state
bears the burden of proof., If the superintendent's recom-
mendation is for continued confinement (i.e., that the person
continues to be afflicted with mental disease or defect and
is dangerous) and the person wishes to challenge the recom-
mendation, the burden of proof is placed on the confined
person. The judge makes the final decision whether to
discharge.

In the event that confinement or supervised release is
continued bevond a total of five years the person may be
discharged at any time as provided in subsections {2} and
(3.

NOTE: See the earlier commentary on this section appearing
in T. D. No., 4; December 19685. For discussion of the
section see Commission Minutes, Jannary 18, 1269, at
P. 12; Subcommittee No. 3 Minutes, April 4, 1969, at
p- 10, and June 4, 1869, at p. 2,

4 &



Page 18
RESPONSIBILITY
Preliminary Draft Ho., 5

Section %1, Mental disease or defect excluding fitness to

proceed. If before or during the trial in any criminal case the court
has reason to doubt the defendant's fitness to proceed by reason of
incompetence, the court may order an examination in the manner
provided in section 12 of this Article,

A defendant may be found incompetent if, as a result of mental
disease or defect, he is unable:

(1} To understand the nature of the proceedings against him; or

(2) To assist and cooperate with his counsel; or 1

(3) To participate in his defense.

COMMENTARY - MENTAIL DISEASE OR DEFECT EXCLUDING FITNESS

TO PROCEED

NOTE: See T. D. Neo. 4; December, 1968, at p. 37 for a full
explanation of this section. See the Commission
discussion in Minutes, January 18, 1926%, at p. 26.

At its January 18, 1969, meeting the Commission directed
two changes in the section. In its original form the section
began, "A person cannct be proceeded against while he is
incompetent as defined in this section." It was the general
feeling of the Commission that this language was too broad and
might be construed as prohibiting an indictment. Therefore,
it was dropped and in its place was inserted the present
language.,. The first sentence is drawn from existing
statutory language found in ORS 1345.150.

As originally presented in T. D. No. 4, the section
listed four grounds for judging the defendant's competence.
The third of these appsaring in the T. 0. Wo. 4 version
required that to be found incompetent it must be shown he
was unable "to follow the evidence." It was the opinion of
the Commission that this provision expanded existing law and
was, therefore, not acceptable, The present draft eliminates
this provision.

# & #
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{First alternative form)

Section 12. Psychiatric examination of defendant on issue of

fitness to proceed. (1} Whenever the court has reason to doubt thﬁﬂ
defendant's fitness to proceed by reason of incompetence as defined'+n
gsaction 11 of this Article, the court zhzall appoint at least one
gualified psychiatrist or shall reguest the Superintendent of the
Oregon State Hospital to designate at least one qualified psychi-.
atrist, which designation may be or include himszelf, to examine the
defendant and report upon the mental condition of the defendant. The
court may order the defendant to be committed to a hospital or other
seitable facility for the purpose of the examination for a period of
not exceeding 30 days or such longer period as the court determines.
to be necessary for the purpose.

{2} In such examination any method may be emploved which is
accepted by the medical profession for the examination of those
alleged to be snffering from mental disease or defect.

{3) The report of the examination shall include but 15 not
necessarily limited to the following:

{a) A description of the nature of the examination;

{b) A statement of the mental conditicn of the defendant;

(¢} If the defendant suffers from a mental disease or defect, an
opinion as to whether he is incompetent within the definition set ouk
in section 11 of this Article. Except where the defendant and the
court both regquest to the contrary, the report shall not contain any
findings or conclusions as to whether the defendant as a result of

mental disease or defect was responsible for the criminal act chargeﬁ.
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If the examination cannot be conducted by reason of the
unwillingness of the defendant to participate therein, the report
shall so state and shall include, if possible, an opinion az to
whether such unwillingness of the defendant was the result of mental
disease or defect affecting his competency to proceed.

The report of the examination shall be filed in triplicate with
the clerk of the court, who shall cause coples to be delivered to the
district attorney and to counsel for the defendant.

{4} The court shall allow and order the couhty wherein the
oridinal proceeding was commenced to pay:

{a}) A reascnable fee if the examination of the defendant is
conducted by a psychiatrist in private practice; and

{b) All costs including transportation of the defendant if the
examination is conducted by a psychiatrist in the employ of the Cregpn

State Hospital.
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{Second alternative form)

Section 12. Procedure for determining issue of fitness to

proceed. (1)} Whenever the court has reason to doubt the defendant's

fitness to proceed by reason of incompetence as defined in section 11
of this Article, the court may call to its assistance in reaching it;
decision any-witness and may appoint a psychiatrist to examine the
defendant and advise the court.

{2) If the court determines the assistance of a psychiatrist
would be helpful, the court may order the defendant to be committed Lo
a hospital or other suitable facility for the purpogse of the :
examination for a pericd not exceeding 30 days or such longer period
as the court determines to be necessary for the purpose,

The psychiatrist may employ any method in the examination which
is accepted by the medical profession for the examination of those
alleged to be suffering from mental disease or defect.

The report of the examination shall include, but is not
necessarily limited to the following:

(a) A description of the nature of the examination;

{b) A statement of the mental condition of the defendant:

(¢) If the defendant suffers from a mental disease or defect, an
opinion as teo whether he is incompetent within the definition set uuFl
in section 11 of this Article.

Except where the defendant and the court both request to the
contrary, the report shall not contain any findings or conclusions ag

to whether the defendant as a result of mental disease or defect was

responsible for the criminal act charged.
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If the examination by the psychiatrist cannot be conducted by
reason of the unwillingmness of the defendant +o participate therein,
the report shall so state and shall include, if possible, an npinioq
as to whether such unwillingness of the defendant was the result ofi
mental disease or defect affecting his competency to proceed.

The report of the examination shail be filed in triplicate with
the clerk of the court, who shall cause copies to be delivered to thg
district attorney and to counsel for defendant. i

(3} The court, when it has ordered a psychiatric examination,
shall order the county wherein the original proceeding was commenced
to pay:

(2} A reascnable fee if the examination of the defendant is
conducted by a psychiatrist in private practice; ang

{b) All costs including transportation of the defendant if the
examination is conducted by a psychiatrist in the employ of the Dregpn

State Hospital,

COMMENTARY =~ SECTION 12

NOTE: See T. D. Mo, 4; December 1968, for an
explanation of this section in its original
form,

At its Januvary 18, 1969, meeting the Commission directed
some changes in wording when it sent this section back to
Subcommittee Wo. 3. (See Commission Minutes, January 18,

1969, at p. 30.) These changes were made, but in reconsidering
the section the subcommittee decided some broader policy :
changes were in order. (See the subcommittee minutes of

April 4, 1569, at p. 16 and June 4, 1969, at P- 7.}

First, the following changes were made in the wording
as guggested by the Commission: (1) in subsection (3}, the
first sentence, the phrase "but is not necessarily limited
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to" was added to remove doubt that the psychiatrist's report
was limited solely to the contents established in paragraphs
{a), {b) and (c¢); (2) in paragraph {b) of subsection {3) the
word "statement" now appears in place of the word "diagnosis.”
The psychiatrists attending the Jangary, 1960, Commission
meeting felt this was more acceptable to members of their
profession.

The subcommittee remained troubled by the self-
incriminaticn problems arising out of the forced mental
examination of the defendant who pleads not guilty by reason
of mental disease or defect excluding responsibility. The
Subcommittee concluded that it would not be appropriate to
insert in this section language reflecting the Pifth Amendment
rights extended in Shepard v. Bowe because it was concluded
the examination on The Issue of incompetency does not involve
the same issues as the examination to determine criminal
responsibility. The subcommittee decided to let this section
remain silent on the point on the assumption that if the Fifth
Amendment does apply to the incompetency examination the
Oregon Supreme Court in an appropriate case can establish
the right through decisional law,

Yet a practical Fifth Amendment problem still remained
after the foregoing conclusion. It is the typical practice
in Oregon when an incompetency examination is ordered for the
psychiatrist also to examine the defendant as to his mental
condition at the time of the crime. The psychiatrist then
gives his opinion not only on the defendant's competency to
stand trial but also his mental condition at the time of the
crime. Copies of this report routinely are given o both
the state and the defendant., &As a practical matter this
dual response of the psychiatrist is welcamed by both the
state and the defendant in many cases. The defendant,
apparently more often than the state, reguests the
competency examination knowing that he will get an opinion
alsc on his respensibility. The indigent defendant to whom
funds may not be available by this procedure gets free expert

advice upon which to determine whether to pursue the insanity
dafense,

Prior to Shepard v. Bowe this dual response by the
psychiatrist conducting the incompetency examination posed
no probiem. Now, however, it seems inadvisable to allow
this practice to continue unless the defendant, knowing he
has the right not to incriminate himself at the examination
by answering guestions concerning the crime, requests that
the psychiatrist also examine him and give an apinion as to
his mental capacity at the time of the crime. As a safe-
guard, however, against the harmful effects of such a reguest
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from a defendant who is obviously not coupetent to understand
the danger of the request on the issue of self-incrimination,
the section also requires that the court join in the regquest
for the opinion on insanity as well as competency. This
permits the court o act in the best interests of a defendant
vhere justified.

One further issue is posed for Commission consideration.
The section is drafted in alternative forms. 9The only
difference in the two forms relates to the role of the
psychiatrist in the incompetency determination. The first
alternative form reflects the present status of the Oregon
law which reguires that the court appoint at least one
psychiatrist to conduct an examination and advise the court.

The second alternative form would make such appointment
discretionary with the court rather than mandateory. Pursuant
t¢ this the judge, relying on his own common senze, his
superior knowledge of what abilities are reguived of a
defendant in a given case, and such lay witnesses as he might
call to tell him about the defendant could make the decision
unaided by psychiatric expertise.

The advantages in placing the responsibility for the
campetency examination entirely on the judge, as well as the
decision on competency, are at least threefold. First, the
Judge knows what is necessary by way of a defendant's
capacity to help in his defense. The judge understands in a
general way how complicated the case is 1likely to be and
what is expected of most defendants. By comparison a
psychiatrist can be expected to understand very little of
these matters. Second, self-incrimination can be minimized.
The judge again has superior knowledge of this problem and
1s less likely to lead a defendant into answers which may
later damage his case. Third, the county may realize a
considerable saving of expense since, hopefully, far fewer
psychiatric examinations will be ordered by the court.

Critics of this plan may be heard to say that the judge
ought not to become involved with the defendant in this kind
of proceeding for fear of destroying the judge's traditional
role of umpire. Such “participation” by a judge is hardly
distinguishable from other important instances where the
trial judge directly examines the defendant. An example
would be vhere the judge questions the defendant to determine
whether the defendant "understands" the conseguencas of a
plea of quilty. Critics of allowing the judge to make the
decision without the aid of psychiatry also might argue that
the judge is unqualified where scientific matters of mental
life of a defendant may be involved. The answer here is that
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the judge's common sense plus an intimate knowledge of what
is expected of the defendant are more useful attributes +han
an understanding of the intricacies of psychiatric nosology.
It will be apparent in most cases to the judge from his
examination and observation of the defendant whether or not
the defendant can help himself, This puts the emphasis where
it properly belongs -- on guestions of legal rights and due
pProcess,

One last item needs review by the Commission. Subsection
(2} of section 12 relates the method to be used in the
examination by the psychiatrist to that "which is accepted
by the medical profession for the examination of those
alleged to be suffering from mental disease or defect,”
This is taken from section 4.05 (2} of the Model Penal Code
which in the comments (T. D. No. 4, p. 196) gives the follow-
ing explanation: “Paragraph (2) clarifies the question of
what methods may be used in the examination, a point which
statutes in most jurisdictions do not touch upon.™

Some doubt was expressed in the subcommittee that the
provisgion adds anything useful. It was noted that psychiatristg
testifying at the January 18, 1269, Commission meeting seemed
to regard the provision as helpful in informing them about
standards for procedure. The conclusion was that the removal
of the provision would not cause serious damage, but Chairman
Burns felt that the Commission ocught to make the decision.

b o# #
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Section 13. Determination of fitness to proceed: effect of

- ‘_!

finding of unfitness; proceedings if fitness is regained; pretrial

legal objections by defense counsel. (1) When the defendant's

£itness to proceed is drawn in question, the issue shall be determingd
by the court. 1If neither the prosecuting attorney nor counsel for Eng
defendant contests the finding of the report filed pursuant to sectién
12 of this Article, the court may make the determination on the basig
of such report. If the finding is contested, the court shall hold a-
hearing on the issue. If the report is received in evidence upon sugh
hearing, the party who contests the finding thereof shall have the
right to summon and to cross examine the psychiatrist or psychiatring
who submitted the report and to offer evidence upon the issye. Dthaf
evidence regarding the defendant's mental condition may be introduce§
by éither party. |
(2) If the court determines that the defendant lacks fitness to
proceed, the proceeding against him shall be suspended, except as
provided in subsection (4) of this section, and the court shall comm*t
him to the custody of the Superintendent of the Oregon State Hospita}.
or shall release him on supervision as provided in subsection (3) of
this section for sc long as such unfitness shall endure. When the
court, on its own motion or upon the application of the Superintenﬂeg?
of the Oregon State Hospital or either party, determines, after a |
hearing, if a hearing is requested, that the defendant has regained
fitness to proceed, the proceeding shall be resumed, If, however, tﬁg
court is of the view that so much time has elapsed since the ccmmitmé;t

of the defendant that it would be unjust to resume the criminail
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proceeding, the court on motion of either party may dismiss the charge
and may order the defendant to be discharged or, subject to the law
governing the civil commitment of persons suffering from mental
illness, order the defendant to be committed +o an Appropriate menta}
institution. The trial court shall conduct such proceedings in the
mannexy provided in ORS chapter 426 or as near as may be.

{3)

1f the court determines that care other than commitment fop

inconpetency to stand trial would bhetter serve the defendant and the:
community, the court may release the defendant on such conditions as
the court deems appropriate including requirements that the defendant
requlariy report to a specified institution or other fagility for )
examination to determine if the defendant has regqained his ccompetency
to stand trial.

{£¢) The fact that the defendant is unfit to proceed doss not
Preclude any legal objection to the prosecntion which is susceptible

of fair determination prior to trial and without the personal
participation of the defendant

COMMENTARY

See Preliminary Draft No. 4; December 1968; pp. 43 -~ 45,

£ 4 &
Section 14,

Incapacity due to immaturity.

(1}

A person who ig
tried as an aduit in a court of criminal jurisdiction is not

eriminally responsible for any conduct which occurred when the pEISQF
was less than 14 vears old.
{2) A defense under this section is an affirmative defense.

COMMENTARY

See Preliminary braft No. 4; December 1968; pp. 47 - 48.

# & #



