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ARTICLE 5 , RESPONSIBILITY

Tentative Draft No. 1l; HNovembher lia%

Section 1. Mental disease or defect excluding responsibiligx.

{l) A perscn is not responsible for criminal conduct if at the Lime
of such conduct as a result of mental disease or defect he lacks
substantial capacity either to appreciate the criminality of his
conduct or to conform his conduct to the requirements of law.

(2] As used in this Article, the terms "mental disease or
defect” do not include an abnormality manifested only by rapeated

criminal or otherwise antiscocial conduct.

COMMENTARY = MENTAL DISEASE OR DEFECT

EXCLUDING RESPONSIBILITY

A. Summarx

Subsection (1) of this section, based on section 4,01
{1) of the Model Penal Code, is a modernized rendition of
the M'Naghten and the "“control” (irresistible impulse) tests.
The M'Hagﬁten rule in its eclassical form reads as follows:

"In all cases of this kind the jureors ought
te be told that a man is presumed sane . . . until
the contrary be proved to their satisfaction. It
must be clearly proved that at the time of commit-
ting the act, the party accused was laboring under
such a defect of reason, from disease of the mind,
as not to know the nature and guality of the act
he was doing, or as not to know that what he was
doing was wrong." 8 Eng. Rep. 718 (1843).

M'Naghten is in effect in all but a half dozen or so of the
states,

The "irresistible impulse®, or control, test addendum
to the M'Naghten rule, which is operative in about a third
of the states, 3dds the following consideration to the rule:
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"If he did have such knowledge, he may
nevertheleass not be responsible if by reason of
tha duress of such mental disease, he had so far
lost the power to¢ choose between right and wrong,
and to aveid deing the act in question, as that
his free agency was at the time destroyed.™

The draft section substitutes "appreciate" for
M'Naghten's "know", thereby indicating a preference for the
view that an offender must be emotionally as well as
intellectnally aware of the significance of his conduct.
The section uses the word "conform" instead of the phrase
"losz of power to choose between right and wrong" while

studiously avoiding any reference to the misleading werds
"irregistible impulse".

Tn addition the section requires only "substantial®
incapacity, thereby eliminating the occasional references in
some of the colder cases to "complete" or “total" destruction
of the normal cognitive capacity of the defendant.

Subsection (2) of this section, based on section 4.01
{2) of the Model Penal Code, is the object of a divergence
of opihion as to its efficacy and desirability. The main
purpose of the provision is to bar psychopaths (more
modernly called scciopaths) from the insanity defense. The
ccmment on this portion in the Model Penal Code reads as
follows:

"Paragraph [2) of section 4,01 is designed to
axclude from the concept of "mental disease or
defect' the case of so-called 'psychopathic
personality.' The reasen for the exclusion is
that, as the Royal Commission put it, psychopathy
'is a statistical abnormality: that is to say, the
psychopath differs from a normal person only
gquantitatively or in degree, not qualitatively;
and the diagnosis of psychopathic personality does
not carry with it any explanation of the causes of
the abnormality.' While it may not be feasible to
formulate a definition of 'disease', there is much
to be said for excluding a condition that is
manifested only by the behavior phenomena that
must, by hypothesis, be the result of disease for
irresponsibility to be established. Although
British psychiatrists have agreed, on the whole,
that psychopathy should not be called 'disease',
there is considerable difference of opinion on the
peint in the United States. Yet it does not seem
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useful to contemplate the litigation of what is
essentially a matter of terminology; nor is it
right to have the legal result rest upon the
reaclution of a dispute of this kind." Comment,
Tent. Draft No. 4, 160 {(April 25, 1955},

The princiral criticism of the Model Penal Code formu-
lation, apart from those who oppose the addition of the
"eontrol" test, centers on subsection (2) cof the section,
The critics of this portion suggest that it represents an
inadvisable effort to bar psychopaths from the insanity
test. (A psychopath is commeonly regarded as having either
antisocial character or no character at all. Though his
cognitive faculties are likely to be intact, he is unable to
defer his gratifications, What he does seems unmotivated by
conventional standards, and he feels neither anxiety nor
guilt if he hurts others in the process. Because he will
seem very much like the "normal" man in most respects, he
will be less able to persuade a jury that he should be
acquitted.)

Others in support of the provision in subsection (2)
feel that the effort to bar psychopaths from the insanity
defense is advisable because it is essential to keep the
defense from swallowing up the whele of criminal liability,
as it might if all recidivists could gualify for the defense
merely by being labeled psychopaths. The Commission adopts
this view,

Before passing from the discussion of this section, a
brief review of the M'Naghten rule and scome of the more
modern deviations from 1t seems appropriate.

The M'Naghten rule was not strictly a preduct of common
law case-by-case analysis although there had heen cases
pricr to M'Naghten announcing a similar rule, Rather it was
the response of tfifteen common law judges to five hypo-
thetical questions put to them by the House of Lords. The
now famous rule was espoused in 1843 by Chief Justice Tindal
in response to these gquestions.

Although the M'Naghten rule has remained in force in
Oregon, other jurisdictions have attempted to find new tests
both through the judicial and legislative processes. The
following is a discussion of these alternatiwves,

The United States Supreme Court has left the states
free to experiment and to adopt their own test for legal
insanity.
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"2t this stage of scientific knowledge it
would be indefensible to impose upon the States
through the due process of law . . . one test
rather than another for determining criminal
culpability, and thereby displace a State's own
choice of such a test, no matter how backward it
may be in light of the best scientific canons.”
Leland v. Oregon, 343 DS 790 (1952): of., United
States v. Freeman, 357 P24 607 (2d Cir 19&6}.

M'Naghten i by no means a perfect test for criminal
insanity. Welghty arguments have been advanced in opposi-—
tion to.the rule, As early as 1930 Mr. Justice Cardozo said
to the New York Academy of Medicine that “the present legal
definition of insanity has little relation to the truths of
mental life." B, Cardozo, Law and Literature and OQther
Essays and Addresses, 106 (Harcourt, Brace 1%31), The Royal
Commission on Capital Punishment concluded that the "right-
wrong test was based on an entirely obsclete and misleading
conception of the nature of insanity.” Royal Commission
REeport 73-129 (1%49}. The major difficulty found with the
M'Naghten test was that it concentrated solely on one aspect
of mental make-up, viz. the cognitive, to the exclusion of
all other phases of mental life.

The most radieal shift away from M'Naghten occurred in
1954 with the decision of the United States Court of Appeals
for the District of Columbia in Durham v. United States, 214
F2d 862, in which Judge Bazelon rejected the M'HNaghten rule
as wall as the supplemental control test. The rule finally
adopted in Purham was similar to the rule in use in New
Hampshire since 1870. "An accused is not criminzlly
responsible if his unlawful act was the product of mental
disease or defect." The Durham rule supposedly would give
much more freedom te the expert witness to explain fully the
mental condition of the defendant. However, a major
difficulty with Durham was that it tended to confuse medical
"concepts® of mental 1llness with legal insanity. Critics
of the rule point cut that this tends to outstrip community
attitudes toward insanity and that expert testimony may
usurp the function of the jury. The rule came further into
disrepute when psychiatrists of St. Elizabeth's Hospital in
Washington, D, £., decided at a weekend conference to change
"sociopathy" (the new term for psychopathic personality)
from a non~disease to a disease category which had the
immediate effect of freeing the defendant when the change
was incorporated into the Durham rule in Blocker v. United
States, 288 F2d 853 (D, C., Cir 1%6l}. These weekend changes
in medical nomenclature affecting the Durham rule have been
strongly criticized as demonstrating that the Durham rule
really is not a useful legal standard.
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Because of these and other difficulties with the Durham
test, Maine and the Virgin Islands have been the only
jurisdicticns to date to adopt the Durham rule. Me Rev Stat
Ann, < 15, =sec 102 (1963); V I Code Ann, Title 14, sec 1l4.

In 1352 the American Law Institute began its exhaustive
study of criminal conduct., Nine years of research and
debate culminated in section 4,01, formally adopted by the
Institute in 1%62. The section is a well considered
compromise between M'Naghten and Durham. It was first
foliowed in part in United States v, Currens, 280 F2d4 751
(3rd Cir 1%61). The Currens case provides:

"The jury muast be satisfied that at the time
of committing the prohibited act, the defendant,
as a result of mental disease or defect, lacked
substantial capacity to conform his conduct to the
requirements of the law . . . "

Inlike the M'NWaghten rule which was concerned with
abhsolutes (right or wrong), the Currens rule only requires
"substantial" impairment of one's capacity to control his
conduct., Like the Model Penzl Code section 4.01, the
Currens test recognizes variations in degree and allows wide
scope for expert testimony without the troublesome causal
questions raised by Durham. Currens has been criticized,
however, as being too narrow in that it relies on the
control test to the execlusion of the right=-wrong cognitive
test, The Model Penal Code incorporates both,

Five years after Currens the United States Court of
Appeals for the Second Circuit adepted a full-blown versiocon
of section 4.01 of the Model Penal Code. United States v.
Freaman, 357 F2d €0& (1966). The trend in the federal
courts is decidedly toward the Meodel Penal Code. At least
five states have alsc adopted the Model Penal Code version
in complete or substantially complete form including
Iliinois, Vermont, Massachusetts, Maryland and Wisconsin.,
0f the Model Penal Code insanity test one authority has said
recently:

""Its propocsal solves most of the problems
generally associated with the older rules while at
the same time representing the same line of
historical development. As a result, it is likely
to become the formula for the immediate future in
the United States." Goldstein, The Insanity
Defense, 25 (1967).
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B. Derivation

The insanity test proposed in the draft section is that
of the Model Penal Code section 4.01. Tliinois has adopted
section 4.01 of the Model Penal Code in its entirety.
Michigan in its proposed draft chooses the Currens formula-
tion. New York has chosen to follow the more liberal
language of the right-wrong portion of the Model Penazl Code
but has refused to incorporate the control test portion and
subparagraph (2). The comments of the New York Commission
on the New York version were that the prosecutors throughonut
the state felt the control test was too liberal and for this
reascn it was deleted. Thus the New York version falls
scmewhere between M'Naghten and the Model Penal Code version.

C. Relationship to Existing Law

This section will effect a substantiail c¢hange in
Oregon's present insanity test. Oregon's test came into
being largely as the result of decisional law. The most
recent formulation of the Oregon rule appears in the
following jury instruction approved in State v. Gilmore, 242
or 463 (1966): -

"Insanity, to excuse a erime, mnst be such a
disease of the mind as dethrones reason and
renders the person incapable of understanding the
nature and guality and consegquences of his act or
of distinguishing between right and wrong in
relation to such act.” Id., at 468.

It should be noted that this formulation is somewhat
more liberal than the original M'Naghten rule. The Oregon
test speaks of lack of capacity for "understanding” the
nature of the act, This would seem to allow a full
examination of the mental condition of a defendant on not
only the intellectual awareness of his act but alse the
emotional awareness. The word "know" in the psychiatric
sense is understood to be not limited to intellectual
awareness. Psychiatrists uniformly insist that it is
possible for a person to “know" intellectually what he is
doing but not to "know" it emoticnally, and, if either of .
. the two levels of "knowledge" is missing, a person qualifies
as insane under the test, By using the word "understanding”
in the Oregon formulation this subtle, yet highly signifi-
cant distinction of levels of knowledge seems to he
incorporated, This is in accord with the meaning generally
given the "knowledge” test in most jurisdictions which have
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directly faced the issue and in a great number of jurisdic-
ticns which have not. In these latter jurisdictions the
word "know" is given no narrow definition in the jury
instruction -- it is simply presented to the jury which is
then permitted to make its own "common sense" determination
of the werd's meaning. Psychiatrists testifying at the
trial in these jurisdictions (and Cregon) are, as a
practical matter, able to testify as to both the intellec-
tual and emoticnal awareness of the defendant. And the
juries, in actual practice, then consider all such testimony.

The sectlon proposed further modifies the Oregon rule
by requiring that the defendant's capacity for understanding
need only be "substantially™ impaired. This again
liberalizes the kind of expert evidence which is necessary
for the jury tec have a more complete understanding of the
defendant's mental life before it makes its decision.

The section in its second major aspect would permit a
defendant raising the defense to show that even if he had
substantial capacity to appreciate the wrongfulness of his
act, he may still bring himself under the defense if he can
show he lacked substantial capacity to "conform his conduct
to the requirements of law.” This, of course, is the
control test formulation., Presently Oregon by statute
prohibits a defendant from raising the control test. ORS
136.410 provides: YA morblid propensity to commit a
prohibited act, existing in the mind of a person who is not
shown to have been capable of knowing the wrongfulness of
the act, forms no defense to a prosecution for committing

the act." This section wounld necessarily have to be
repealed if the proposed section on the ipsanity test is
adopted.

Lest the impression be given that the new section is
too radical a departure from existing Oregon law to command
acceptance by the Oregon legislature, it is important to
note that the entire language of section 4.01 of the Model
Penal Code was actually enacted by the 196) session of the
Oregon Legislative Assembly in Senate Bill No. 96. Only a
vete by Governor Hatfield prevented Oregon from having as
law the section in the form now presented. In his veto
message, the Governor said:

"Senate Bill No. %6 while a laudable and
humanitarian approach to the problem of mental
illness or defect in a criminal case, is in my
Judgment, premature., The bill lacks adeqguate
safegquards and there are not sufficient
institutional facilities and trained personnel to
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implement . . . wide sweeping changes in our
concept of criminalty.”™ Senate and House Journal,
1863 at 32.

An examination of the literature in the field indicates
that what Governor Hatfield feared might happen if the Model
Penal Code version was adopted -- a flood of successful
insanity pleas -- has in fact not occurred in the jurisdic-
tions which have adopted the rule.
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TEXT OF MDDEL PENAL CODE

Section 401 Mental Discuse or Defect Sxeluding Res.pun-
sibility.

(1} A person is not responsible for eriminal condict if
ab the time of such conduet as a result of mentel disense ot
daftet he dacks substantiul capacity either to appraciate the
crimivality [wronglfulness] of his conduct or to conform his
¢onduct to the requirenionts of law.

(2) As wsad in this Article, ihe terms “nental dizcase
or dufect” do not inelude an abmormality manifested cnly by
repested eritninal or otherwise anti-sonial conduct,

& #

TEXT OF NEW YORK REVISED PENAL LAW

§ 30.05  ental disense or defect
1. A person iz not criminally responsihle foy conduet if at the
time of snch conduet, as a result,of mental disease or defect, ha
lacks substantiz]l capaciiy to know or appreciale either:
{a) The natnre and consequenca of such conduct; or
{b} That such conduct was wrong.
2. Inany prosceution for an offense, lack of eriminal vesponsi-
hility by reason of mental disease o defect, ag defined in subdi-
-vision one of this seclion, is » defense.  L,1SG5, ¢. 1030, eff. Sept. |
©1, TOET.

TEXT OF MICHIGAN REVISED CRIMINAL, CODE

{Mewial Disease or Defeet]

- Bee. T05, A person is not erininally responsibie for his conduct
if at the time he acls, as 2 result of menta? dzcase of dolect, ho lacks
capacity to conforn his conduct to the veguirements of Inw,

I
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Section Z. Partial responsibility due to impaired mental

condition, Evidence that the actor suffered from a mentzl disease or
defect is admissible whenever it is relevant to the issue of whether

he did or did not have the intent which is an element of the crime,

COMMENTARY — PARTIAL RESPONSIBILITY

A. Explanation

A defendant may :be charged with a crime which includes
an element such as specific intent or premeditation.
Examples of these would be burglary, where the breaking and
entering of a dwelling must be accompanied with a specific
intent to commit a felony before the crime is complete, and
first degrees murder, where premeditation is reguired as an
element, The defendant may not be insane within the meaning
of the M'Naghten rule, but he may be suffering from a mental
disease cor defect which directly affects his capacity to
form a specific intent or purpose. In this situation a
growing number of jurisdictions now permit such defendant to
introduce evidence of his mental condition to negate the
element of specific intent for the purpose of reducing the
defendant's responsibility (and consequent punishment) to a
lesser offense included within the crime charged. For
example, a defendant charged with murder in the first degree
may convince the jury he could not premeditate because of a
mental condition. This would not enable the defendant to
escape conviction entirely (as he would if he established
his insanity under the M'Naghten rule). Instead the jury
may find him guilty of the lesser included offense of second
degree murder,

The trend to the subjective thecry of culpability
embodied in the partial responsibility doctrine is apparent.
Professor Goldstein says that in 1925 only two states
subscribed to the doctrine. By 1967 a dozen had adopted the
rule, In England the doctrine is called diminished
responsibility and recently has been extended by statute to
reduce murder to manslaughter. Goldstein, The Insanity
Dafense 185 (1967).

The Model Penal Code also recognizes the concept and
adopts it in section 4,02 (l). In the comments +to the
saction it is said, "If states of mind such as deliberation
or premeditation are accorded legal significance, psychi-
atric evidence should be admissible when relevant to prove
or disprove their existence to the same extent as any other
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relevant evidence.”™ MPC Comment, sec. 4.02, Tent., Draft
No. 4 at 193 (April 1955).

The comment to the proposed Michigan section adopting
the doctrine cof partial responsibility stresses the
usefulness of the doctrine in that it gives the Jury wide
latitude in dealing with an offender;

"The jury should not be placed totally in an
'either-or' position so far as the use of evidence
relating to mental condition is concerned, and
'diminished responsibility' or 'impaired mental
condition’ should be scomething they can properly
take into acecount.™

The bhasic theory underlyving the partial responsibility
doctrine is that the verdict and sentence should be tied
more accurately than in the past to the defendant's
culpability.

B. Darivation

. The section is based on the MPC formulatiorn of the
partial responsibility doctrine in section 4.02 (1). The
language of the draft section is similar to the Michigan
formulation contained in section 710 of that state's
proposed criminal code.

C. Relationship to Existing Law

Whether the partial responsibility doctrine is in
effect in Oregon seems to be in doubt. The Oregon Supreme
Court occasicnally has referred to the doctrine but has
never ruled sguarely on the issue. In State v, Jensen, 209
Or 239 (1%57), the court held that the doctrine could not be
applied to reduce first degres murder arising from the
felony murder doctrine to second degree murder or
mansiaughter. But felony murder is more in the nature of a
"strict liability" crime and not a crime of premeditation.
The Jensen case, beginning at page 266 of the report.,
examines octher Oreqon cases where the doctrine has been
incidentally involved.

Adoption of the doctrine of partial responsibility
would not be without analogous precedent in Oragon, QRS
136,400 (in effect since 1864} provides in part that
"whenever the actnwal existence of any particular motive,
purpose or intent is a necessary element to constitute any
particular species or degree of crime, the jury may take
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into consideration the fact that the defendant was intowi-
cated at the time, in determining the purpose, motive or
intent with which he committed the act." In fact the
doctrine of partial responsibility has its origin in the
early cases which admitted evidence aof intoxication to
negate the elements of murder in the first degrea,

. Goldstain, The Insanity Defense 195 (1967).

The defense of partial responsibility iz not too
disgimilar to another defense familiar in Oregon and
elsewhere —— the rule that a homicide will be reduced from
murder to manslavghter if defendant killed in a "heat of
passion" arising out of a "sufficient” provocation. See ORS
1632.040. Adoption of the partial responsibility doctrine
contained in the draft section seems, then, to be a natural
extension of legal principles already well established in
Cregon.
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TEXT OF MODEL PENAL CODE

Bection 4.02. Evidence of Llental Disease or Pefect Ad-
missible When Relevant to Element of the
Offense; [Mental Disease or Defoct Impair-
ing Capacity as Ground for Mlitipation of
Punishment in Capital Cases].

{1} Evidence that the defendant suffered from a mental
disvase or defect is admizsible whanever it iz relevant to
prove that the defendant did or did not have a stafe of mind
which is an element, of the offense.

$ % 4

TEXT OF MICHIGAN REVISED CRIMINAL CODE

[Anpaired Menial Condition]

See. 710. Fvidence that the actor sulfered from a mental disense
o defeet i admissible whenever it is relevant to the i=ssue of whether
he did or 4id not have a gpecific intent or purpose which is an clement
of the offcnse. '

$ 4 4
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Section 3. Burden of proof in defense excluding responsibility.

Mental! disease or defect excluding responsibility under section 1 of
this Article is a defense which the defendant must prove by a

preponderance of the evidence,

COMMENTARY - THE BURDEN OF PROOT

The policy presently embodied in ORS 136.3%0 is
retained. ORS 136.390 reads as fellows:

"When the commission of the act charged as a
erime is proved and the defense sought to be
established is the insanity of the defendant, the
same must he proved by the preponderance of the
avidence,"

The draft section continues this pelicy in language
believed to be more appropriately phrased. The Commission
wishes to emphasize that this sec¢tion in no way affects the
well established principle that the state has a rebuttable
presumption that the defendant ig sane.



Page 15

RESPONSIBILITY

TEXT OF REVISIONS OF OTHER STATES

TEXT OF MODEL PENAL CODE

Seciion 4.03. Menfal Disenze or Defeet Excluding Respon.
sibllity Is Alfirmative Dsfense; Requirement
of Notice; Fomm of Verdict and Judement
When Fruding of Irvesponsibility Is Lizde,

(1} Dlentad dizease or defect excluﬂing‘ responsibility
is an affivmative defonse,

TEH

TEXT OF NEW YOREK REVISED PENAL LAW

§ 25.0_0_ Drefenses; burden of proof

1. When a “defenze,” other than an “affirmative defetse,”
defined by stutute is raized af a trial, the people have the burden
of disproving such defense beyond a reazohable doubt.

2. When 2 defense declared by statute to be an “affirmative
defense” is raised at o trial, the deferdant hag the burden of
establishing such defense by a preponderance of the evidence.
L1865, c. 1030, elf. Sept. 1, 1967, '

§ 30.05 Slenial disesse or defoct

1. A persen is not eriminally responsible for conduct if 2t the
time of such conduct, as a result of mentsl dizease or defoct, he
la¢ks substantial eapacity to know or appreeciate either:

{a) The nature and consequence of such conduct; or
(b} Thatl such conduet was wroug.

2, In any prosecution for an offense, lack of criminal responsi-
bility by veason of mental discaze o defeel, as defined in =ubdi-
;is{gn ’i:mE of this section, iz a defense. 1.1965, ¢, 1030, eff. Sept-._

y LOGT,

i A

TEXT OF MICHIGAN REVISED CRIMINAL CODE

[Zurden of Injecting Tssues of Respousibility]

Sec, T20,  The bueden of Injecling ihe issue of responsthilily auder

any seclion of thiz chapier is on ihe defendant, bat this does not
shift the burden of prook.

F R
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Section 4. Notice required in defense excluding responsibility.
- No evidence may be introduced by the defendant on the issue of -
¢riminal responsibility as defined in section 1 of this Article,

unless he gives notice of his intent to do s¢o in the manner provided

in section & of this Article,

COMMENTARY - REQUIREMENT OQF NOTICE

ORS 135.870 now provides that a defendant may raise the
defense of insanity under a simple "not guilty" plea.
However, the section requires that where the defendant
wishes to raise insanity as a defense under this plea he
must give written notice or otherwise obtain the permission
of the court where he fails to file notice. The details of
filing the notice are not set out here for the reason that
section 5, the next section dealing with partial responsibi-
lity, also requires notice, In the interests of drafting
aconomy, the details of the notice requirements are set out

in section 6 so as to apply to both this section 4, and
section 5.
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TEXT OF REVISIONS OF OTHER STATES

TEXT OF MODEL PENAL CODE

Beetion 4.03. Diental Dizease or Delect Mxeluding Respon-
sibility Is Aflemative Defense; Requircment
of Notice; Form of Verdict and Judemeoent
When Finding of Irresponsibility Is Tdade.

{2) Bvidence of mental dizease or defeet excluding re-
sponsibility is nob admissible unless the defendant, at the
time of entering his plea of mot guilty or within ten days
thereafter or at such later time as the Cowrt may for good
cause permit, files 3 written notice of his purpose to Tely on

such defense.

4 4
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Section 5. Notice reguired in defense of partiazl responsikbility.

The defendant may not introduce in his case in chief expert testimony
regarding partial responsibility under section 2 of this Article
unless he gives notice of his intent to do so in the manner provided

in section 6 of this Article.

COMMENTARY - REQUIREMENT OF HOTICE

Under the provisions of this section, the defendant
without giving notice can introduce any lay evidence in an
effort to show that he suffered from a mental disease or
defect which rendered it impossible for him to form intent
where such is required as an element of the offense with
which he is charged., But if the defendant wishes to
introduce the testimony of psychiatrists, psychologists or
octher expert witnesses, he must comply with the notice
requirements of section &,

The underlying reascn for the notice requirements for
this section {and for section 4, alsg) is to avoid
surprising the prosecution with a highly technical and
complicated issne where experts are going to be used by the
defense. The Commission concluded that it was sufficiently
fair to the state that defendant put it on notice, in cases
of partial responsibility as a defense, only when defendant
intends to bring in experts in his case in chief,

e
eI
B
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Section 6. Notice reguirements. A defendant who is required

under sections 4 or 5 of this Article to give notice shall file a
written notice of his purpose at the time he pleads not guilty. The
defendant may file such notice at any time after he pleads but before
trial when just cause for failure to file the notice at the time of
making his plea is made to appear to the satisfaction of the court.
If tﬁe defendant fails to file any such notice, he shall not be
entitled to introduce evidence for the establishment of a defense
under section 1 or 2 of this Article unless the ccuft, in its
discretion, permits such evidence to be introduced where just cause

for failure to Ffile the notice is made to appear.

COMMENTARY — NOTICE REQUIREMENTS

This section sets out the notice requirements where
defendant intends to base his defense on insanity or partial
responsibility. The language closely parallels existing
notice requirements set out in ORS 135.870.

*o# %
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Section 7. Right of state to obtain mental examination of

defendant; limitations. Upon filing of notice or the intreocduction of

evidence by the defendant as provided in section & of this Article,
the state shall have the right to have at least one psychiatrist of
its selection examine the defendant. The state shall file notice with
the court of its intention to have the defendant examined. Upon
£iling of the notice, the cpurt, in its discretion, may order the
defendant committed to a state institution or any other suitablé
facility for observation and examination as it may designate for a
period not t£o exceed 30 days. If the defendant objects to the
p3ychiatrist chosen by the state, the court for good cause shown may

direct the state to select a different psychiatrist,

COMMENTARY - RIGHT OF STATE TO OBTAIN MENTAL

EXAMINATION OF DEFENDANT: LIMITATIONS

In its criginal form in Preliminary Draft No. 4,
section 7 was designed basically to do two things: first,
in subsection (1} it codified the holding in State v.
Phillips, 245 Or 466 (1967), which established the right of
the state to have a psychiatrist examine the defendant who
gives notice of relying on the insanity defense; second, in
subgection {2) it codified in a very broad fashion the
holding in Shepard v. Bowa, 86 Or Adv Sh 981 {1968), which
established the rule that at the examination by the state's
psychiatrist the defendant has the Fifth Amendment right not
to answer gquestions the answers to which might be ineriminat-
ing, Subsection (2) further expanded Shepard v. Bowe by
giving the defendant the right to have his lawyer and a
psychiatrist of his own choosing present.

Cpposition to the section centered on the Fifth
Amendment provisions embodied in subsection {(2) and, as a
result, subsection {2) was eliminated. The effect expected
i=s that the decisional law in Shepard v. Bowe will continue
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to extend Fifth Amendment rights to the defendant within the
confines of that decision or of future decisions as they may
develop.

The codification of State v. Phillips contained in
subsection {1) of the criginal wversion of section 7 remains
in the language of the draft now adopted. It 1s intended
that the examination of the defendant by the state may
include an examination by psychiatrists, psychologists,
neurologists or other appropriate experts. The section also
extends to the defendant the right to challenge the
appointment of the psychiatrist the state proposes for its
examination of the defendant. The lanauage to achieve this
is found in the last sentence of the section.
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section 4.05, Psychiairic Examination of Defendant with

Eiespect to Fdental Disense or Defect,

(1) Whenever the defendant has filed a notice of inten-

tion to rely on the defense of wental discase or defect ex.

eluding responsibility, or there is Teason to doubt his fitness
to proceed, or veason io believe that mental dissase or defect
of the defendant will otherwise benome an issue in the cause,
the Court shall appeint at lerst one gualified psychiztrist or
shall request the Superintendent of the Hospital
to designate at least one gualified psychintrist, which desig-
nation may be or inelude himself, to examine and report
upon ths mental condition of the defendant. The Court may
order the defendant to be committed to a hospital or other
suitable facility for the purpose of the cxamination for a pe-
riod of not exseeding sixty days or such longer period as the
Comrt determines to be necessary for the purpose and may
direet that » qualified psychiairist reteined by the defendant
be permitied to witness and participate in the examination.

(2) In such examinztion any method may be smployed
which is accepted by the medical profession for the examina-
tiom of those alleged to he suZoring from mental discase or
defect.

(3} The report of the examination shall include the fol- _
lowing: (a) a description of the nature of the examination ;
(b} a diagnosis of the mental eondition of the defendant;
(¢) if the defendant guifers from a mental disease or defect,
an opinion as to his capacity to understand the proceedings
against him and to assisl in his own defense; {d) when 2
notice of intention to rely on the defense of rresponsibility
has been filed, an opinion as to lhe extent, if any, Lo which
the capacity of the defendant to appreciate the criminality
[wrongfulness] of his conduet or to conform his conduct g
the requirements of law was impaired at the time of the
criminal conduct charged; and (e) when directed by the
Court, an opinion as to the capaeity of the defundant to have
& particular state of mind which is an clement of the offense
charged,

If the examination can not be conducted by Teason of
the mmwillingmess of the defendant to participate therein, the
report shadl so state and shall include, if Possible, an opinion
28 to whether such unwillingness of the defondant was the
result of mental disease or defect.

The roport of the examination shall be filed [in &ripli-
cate] with the clerk of the (fomvt, who shall eonse copies to

-be delivered to the distriet aitorney and to counsel for the

defandant.
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Section 4.09, Statements for Purposes of Examination or
Treatment Inadmissible Except on Issue of
Diental Condition.

A statement made by a person subjected to psychiatrie
examination or freatment pursnant to Sections 4,05, 4.06 or
4.03 for the purposes of such examination or treptment ghall
not he admissible in evidonee againgt him in any eriminal
Procecding on any issue other than that of his mental con-
ditton but it shall be admissible upon that issue, whether or

" not it would otherwise be deemed a privileged communica-

tion [, unless such statement constitules an admission of
guilt of the crime charged],

t & 4
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Section 8. Form of verdict following successful defense

excluding responsibility. When the defendant is acquitted on grounds

of mental disease or defect excluding responsibility as defined in

section 1 of this Article, the verdict and judgment shall so state.

COMMENTARY - FORM OF VERDICT FOLLOWING SUCCESSFIIL

DEFENSE EXCLUDING RESPONSIBILITY

This section is based on the provisions on form of
verdict found in MPC section 4,02 (3). The language in this
section states more economically the same pelicy already in
existence in Oregon under that portion of ORS 136.730
dealing with form of verdict. ORS 136.730 reads as follows:

"If the defense is the insanity of the
defendant, the jury shall be instructed to state,
if it finds him not guilty on that ground, that
fact in the verdict, and the court shall
thereupon, if it deems his heing at large
dangercus to the public peace or safety, order him
to be committed to any hospital or institution,
authorized by the state to receive and keep such
persons, until he heccmes sane or is otherwise
discharged therefrem by anthority of law,.™

{The porticn of ORS 136.730 relating to possible
commitment of the defendant is dealt with in sections 9
through 14,)

The present form of the wverdict entered pursuant to ORS
136.730 consists of the simple phrase, "not guilty by reason
of insanity.” This will no longer he appropriate or
accurate under this Article. The new phrase should he
stated by the court te aveid the word "insanity" which is no
longer found in this Artlcle. The appropriate part of the
verdict form should read, "not guilty by reason of mental
disease or defect excludlng responsibility.”
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Section 4.03. Menial Dizease or Defect Excluding Reapon-
sibility Is Alllrmative Defense; Requirement
of Notice; Form of Verdiet and Judgment
When Finding of Irresponsibility Is XMade.

(3) ¥When the defendant is acquitted on the ground of
amentzl disease or defect excluding responsibility, the verdict
and the judgment ghall so siate,
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NOTE: [The Commentary for sections 9 through 14 appears
immediately following section 14.]

Section 9., Acquittal by reason of mental disease or defect

excluding responsibility; court orders., After entry of judgment of not

guilty by reason of mental disease or defect excluding responsibility,
the court shall, on the basis of the evidence given at the trial or at
a separate hearing, if reguested by either party, make an order as
provided in sections 10, 1l or 12 of this Article, whichever is

appropriate,

# 4
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Section 10. Order of discharge. If the court finds that the

person is no longer affected by mental disease or defect, or, if so
affected, that he no longer presents a substantial danger to himself
or the perscn of others and is not in need of ecare, supervisicn or

treatment, the court shall order him discharged from custody.

£ # &
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Section 1l1. Release on supervision. (1) If the court finds

that the person is affected by mental disease or defect and that he
praesents a substantial danger to himself or the person of others, but
he can be controlled adeguately and given proper care, supervision and
treatment if he is released on supervision, the court shall order him
released subject to such supervisory orders of the court as are
appropriate in the interests of justice and the welfare of the
defendant. Conditinns of release in such orders way be modified from
time to time and supervision may be terminated by order of the court
as provided in section 10 or section 14 of this Article.

(2) At any time within five years of the original entry of the
order of release on supervision made pursuant to this section 11 the
court may, upon notice teo the prosecuticn and such person, conduct a
heariné'ta determine if the person is affected by mental disease or
defect. TIf the court determines that the person continues to be
affected by mental disease ﬁr defect and is a substantial danger to
himself or the person of cothers but can be controlled adeguately if
released on supervision, the court may release him on further
supervision, as provided in subsection (1) of this section. If the
court determines that the person is affected by mental disease or
defect and presents a substantial danger to himself or to the person
“of others and cannot adequately be controlled if release on supervision
is continued, it may at that time make an order ccmmitting the perscon
to thé Superintendent of the Oregon State Hospital for custedy, care
and treatment., At such hearing the state shall bear the burden of

proof by a preponderance of the evidence that the defendant is
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suffering from a mental disease or defect and is a substantial danger
to himself or the person of cothers so as to warrant his commitment or
his contlnued supervised release.

(3} BAny person subject to the provisions of this gection 11 may
apply to the circuit court of the county from which he is on release
on supervisien, for a hearing upon his petition for discharge from or
modification of an order upon which he was released upon the
supervision of the court on the ground that he has recovered from his
mental disease or defect or, if affected by mental disease or defect,
no longer presents a substantial ﬁanger to himself or the person of
others and no longer regquires supervision, care or treatment. The
hearing on an application for such discharge or modificatiecn shall be
held on notice to the district atteorney of the county. The petitioner
must prove by a preponderance of the evidence his fitness for
discharge or modification of the original order for supervision.

(4) If the state wishes to continue any persen on supervised
release beyond five years from the entry of the original order, the
state must prove hy a prepanderanﬂe of the evidence that the person on
.supervlsed release continues to be affected by a mental disease or
defect and continues to be dangerous to himself or the person of
others but can be controlled and given proper care, supervision and

treatment if continued on release on supervision.

4
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Section 12. Order of commitment; procedure for discharge, (1)

If the court finds that the person is affected by mental disease or
defect and presents a substantial risk of danger to himself or the
person of others and that he is not a proper subject for release on
supervision, the court shall order him committed to the Superintendent
of the Oregon State Hospital for custody, care and treatment.

{2) If, after at least 90 days from the commitment of any person
to the custody of the Superintendent of the Oregon State Hospital, the
Superintendent is of the opinion that the person is no longer affected
by mental disease or defeet, or, if sc affected, that he no longer
presents a substantial danger to himself or the person of others, the
Superintendent may apply to the court which committed the person for
an order of discharge. The application shall'hé accomﬁanied by a
" report setting ferth the facts supporting the opinicn of the
Superintendent. Coples of the application and the report shall be
transmitted by the clerk of the court to the district attorney of the
county. If the state opposes the recommendation of the Superintendent,
the state has the burden of proof by a preponderance of the evidence
that the persen continues to be affected by a mental disease or defect
and continues to be a substantial danger to himself or the person qf
others and should remain in the custedy of the Oreqon State Hospital,

(3) 2Any person wheo has been committed to the Oregon State
Hospital for custody, care and treatment, after the expiration of 30
dayas from the date of the order of commitment, may apply to the
circuit court of the-county from which he was committed for an order

of discharge upon the grounds:
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fal) That he is no longer affected by mental disease or defect;
or

ib) If so affected, that he no longer presents a substantial
danger to himself or the persen of others.

{4) Application made under subsection (3} of this section shall
he ﬁccampanied by a report of the Superintendent which shall be
prepared and transmitted as provided in suksection (2)., The applicant
must prove by a preponderance of the evidence his fitness for
discharge under the standards of subsection {3). Application for an
order of discharge shall not be filed oftener than once every six

months.

&%
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Secticon 13. Hearings on applications; orders of court. (1) The

court shall conduct a hearing upon any application for discharge,
release or supervision or modification filed pursuant to section 11 or
1?7 of this Article. If the court finds that the person is no longer
suffering from mental disease or defect, cor, if so affected, that he
no longer presants a substantialldanqer te himself or the person of
others, the cour:t shall order him discharged from custody or from |
supervision, If the court finds that the person is still affected by
a mental disease or defect and is a substantial danger to himself or
tﬁ the pérsan of others, but can be controlled adeguately if he is
released on.supervision, the court shall order him released on
supervision as provided in section 11 of this Article. If the court
finde that the person has not recovered from his mental disease or
defect and is a substantial danger to himself or the person of others
and cannot adequately be contrn}led if he is released on supervision,
the court shall order him remanded for continued care and treatment.

(2} In any hearing under this section 13 the court may appoint
one or more psychiatrists to examine the person and to submit reports
to the court. Reports filed with the court pursuant to such
appointment shall include, but need not be limited to, an opinion as
to the mental condition of the person and whether the person presents
a substantial danger to himself or the person of others. To
facilitate the psychiatrist's examination of the person, the court may
ogrder the person placed in the temporary custody of any state

institution or other suitable facility.
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{3) If neither the prosecuting attorney nor counsel for the
defendant contests the finding of the report filed with the court, the
court may make the determination on the basis of such repeort. If the
report is contested, the court shall hold a hearing on the issue, If
the repoft iz received in evidence in such hearing, the party who
contests the report shall have the right to summon and to coross
examine the psychiatrist or psychiatrists who submitted the report and
to offer evidence upon the issue., Other evidence regarding the

defendant's mental conditicon may be introduced by either party.

# & F
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Section 1l4. Persons on released supervision or in confinement

for five years: procedure for review, (1} Any person whe, pursuant

to section 11 or 12, has been in the custody of the Superintendent of
the Oregon State Hospital or on release on supervision hy the court,
or both, for a total period of five years shall, in any avent, he
discharged at the end of the five year period if he is no longer
affected by mental disease or defect., He shall alse be discharged if
he is affected by mental disease or defect but he does not present a
substantial danger to himself or to the person of others.

(2) If the person is in cnnfinemént in the Oregon State Hospital
at the time the total five year period expires, the Superintendent
shall notify the committing court of the expiration of the five vear
period. Such notice shall be given at least 30 days prior to the
expiration of the five year period., Upen receipt of notice the court
shall order a hearing.

(3} The notice provided in subsection (2} of this section shall
contain a recommendation by the Superintendent either: |

(2) That the person is still affe;ted by a mental disease or
defect but is no longer a substantial danger to himself or the person
of others and should be discharged; or

{b) That the person confined continues to be affected by a
mental disease or defect and is a substantial danger to himself or to
the person of others and should continue in confinement: or

(c) That the person confined is no longer affected by a mental

disease or defect and should be discharged.
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(4} If the recommendation of the Superintendent is that the
perscn should continue in confinement, the persecn seeking discharge
has the burden at the hearing of proving by a preponderance of the
evidence that he:

{(z) 1Is no longer affected by a mental disease cor defect; or

(b} If so affected, is no longer a substantial daﬁger to himself
or to the person of others, |

{5} If the state wishes to challenge the recommendation of the
Superintendent for discharge, the state has the burden of proving by
a preponderance of the evidence that the person seeking release
‘continues to be affected by a mental disease or defect and is a
snbstantial danger to himself or to the pexrson of others,

{61 Any person who is confined or remains on supervised release
after the hearing at the end of the five years may be discharged
subsequently in the same manner as provided in subsections {2) and (3}
of section 11 of this Article and subsections (2} and (3) of section

12 of this Article,

COMMENTARY (SECTIONS % THROUGH 14) - ACQUITTAL BY

REASON OF MENTAL DISEASE OR DEFECT EXCLUDING

RESPONSIBILITY; RELEASE, COMMITHMENT PROCELDURES

ORS 136.730 presently gives the trial court discretion
to discharge a defendant completely feollowing a verdict of
not guilty by reason of insanity. It also provides that the
court may "if it deems his being at large dangerous to the
public peace or safety, order him to bhe committed to any
hospital or institution, authorized by the state toc receive
and keep such persons, until he becomes sane or is ctherwise
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discharged therefrom by authority cof law." The draft
sactions. generally continue this pelicy. However, ORS
136.730 lacks details covering matters of extreme importance
to the individual defendant, concerned with his personal
rights, and the community at large, concerned with its
safety in the evant of the dafendant's release. The draft
sections are designed to deal with the detalils essential to
a complete commitment and release atatute. As noted in the
following comments, some Oregon law and procedure will be
changed.

Section %. Disposition of defendant. Following the
verdict of not guilty due to mental disecase or defect the
court may econduct a special hearing (or rely instead on
avidence presented at the trial if sufficient) to determine
what to do with tha defendant, Provision is also made for
either party to obtain a hearing upon request, 4 separate
hearing on this issue is sometimes not necessary because the
defendant's present mental condition is often the subject of
evidence given at the trial as is his mental condition at
the time of the act charged.

Section 10. Release; defendant recovered or not
dangerous. This sectlon authorizes the release of a
defendant when it appears that the person acqguitted because
of his mental econdition is no longer mentally affected or in
need of onstodial treatment. An order for discharge may not
be made if the defendant is not free from mental disease or
defect unless the court is of the opinion that the defendant
is not dangerocus to himself or the person of others and is
not in need of care, supervision or treatment. If the
evidence indicates that the defendant reguires and is a fit
subject for community psychiatric services, the court has
the autherity to impose supervisory or custodial restraints
as provided in the sections which follow,

Sectisn 11, subsection (l}., Release on supervision.
ORS 136.730 presently offers the court two alternatives when
a defendant has been found not quilty by reason of insanity:
ralease, or commitment to a state hospital. In actual
practice, commitment is often the procedure; for understand-
able reasons, summary release is rarely granted. The lack
of any alternative disposition through the use of local
institutions, facilities and resources for the care and
traeatment of the mentally ill is attributable to the fact
that until recent years, local means for caring for the
mentally ill persons were inadeqguate, Problems still exist,
but this provision allows use of existing local facilities
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whare adequate, The saction permits administration of the
release program and the supervision of persons released
pursuant to its provisions may be performed by any
department or agency. Orders of release and the conditions
of release remain within the continuing jurisdiction of the
court for modification or termination.

Section 11, subsection (2). Termination of supervision
and commitment to the Superintendent of the Oregon State
Hospiltal. This subsection together with section 14
estaklishes a provisional maximum pericd of release subiject
to supervision of five years. It authorizes commitment of a
person so released to the Superintendent of the Oregon State
Hospital at any time during the five year period that the
person's mental condition has regressed to the point where
he is dangerous to himself or to the person of octhers.

Section 11, subsection (3). Supervisory release;
petition for modification or discharge, Procedure 15
provided by this subsection through which the person
released on supervision may initiate action for his release
upon a showing that he has recovered and is a fit subject

for discharge or modification of the conditicns of his
release,

The standard for release set up in this subsection
affects a change in the present Oregon law. ORS 136.730 was
raecantly construed in Newkton v. Brooks, 246 Qre 484 (1967),
where the court laid down the reguirements that before a
person in coenfinement following commitment after a not
aguilty by reason of insanity verdict is entitled to
dischaxrxge, he must prove by a preponderance of evidence {1)
that he has the mental capacity to understand the difference
between right and wrong, and (2) that with reasonable
probability he will control his behavior so that his liberty
will not be a danger to the public,

This subsection (and section 12, alse)} changes the
foecus somewhat, although it achieves what is believed to be
the goal of the holding in Newton v, Brooks,., Thus, a person
committed to the Oregon State Hospltal following a successful
defense of insanity under this subsection is entitled to
release 1f he has "recoverad" from his mental disease or
defact {i.e., is sane within the definition of section 1)
which is in acecord with the first part of the rule in Newton
v, Brooks., Under the subsection even if the person in
custedy cannot prove he is sane within the definpition of
section 1, if he can show he no longer presents a substantial
danger to himself or the person of others, he is entitled to
discharge, ‘This is a variation from Newtcn which reguires
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the defendant te prove his sanity and that he is no longer a
danger to the public. The subsection places the burden of
proof of fitness for discharge or modification of order on
the petiticner in accordance with the rule announced in
Newkton v, Brooks.

Section 1l2. Commitment to the Superintendent of the
Oregon State Haspital. This section aunthorizes commitment
to the Superintendent of the Oregon State Hospital of those
persons acguitted by reason of mental disease or defect
whose potential dangercusness indicates that release or
release under supervision invelvas risk that the individual
may he dangerous to himself or the person of others.

Section 12, subsection {2). Procedurs for release.
The Superintendent of the Oregon State Hospital, by the
provisions of this subsection, may initiate preoceedings for
the release of a committed person, after the expiration of
90 days, if such release is consistent with the welfare of
the individual and the public safety. The criteria for
release changes present law as explained in the comment
above., The section also changes important administrative
procedures. First, the subsection requires that a person
committed to the State Hospital must be held z minimum of 90
days before he can be discharged at the instance of the
Superintendent. WNo such minimum is presently required.
Second, the Superintendent may not, as under present
practice, discharge a person without a court order. Under
the section the Superintendent must now apply to the
designated court for an order of discharge. This has the
beneficial effect of relieving the Superintendent of the
considerable pressures of final decision on discharge.
Because of this, the Superintendent might feel less
reluctant to recommend release in cases where he is fairly
sure in his appraisal of the person's dangerousness but
might not be sure encugh to take the responsibility entirely
on himself. Purthermore, the original order of commitment
was the result of the legal process =~ determination of “the
court based on all evidence, medical or otherwise, The same
policy cbtains here for a discharge; it is left to the court
as a legal matter rather than to the Superintendent as a
purely madical matter.

a5 to the burden of proof it seems just that if the
Superintendent is willing to recommend the discharge but the
state, for reasons of public policy perhaps, wishes to
oppose the discharge, the state ought to bear the burden of
proof that the person is still a danger to himself or to the
person of others,



-
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Section 12, subsections (3) and {(4}. Committed person;
procaedure for release; petitlion by the person. These
provisions provide means for the initiation of release
progesedings by the committed person and changes the criteria
of release prescribed in ORS 136.730 as construed in Newton
v. Brooks, explained above. The burden of proof is placed
on the applicant in accord with Newton v. Brooks. To
eliminate frivolous applications, the person seeking
discharge may do so ne more frequently than once in six
months. This procedure is not intended to preempt or take
the place of existing habeas corpus procediures.

Section 13. Hearing on petition for release. This is
a general procedural section which describes the form of the
proceedings to be followed in any action for the release or
discharge of a person subject to an order of supervisory
release or commitment. It restates the flexible powers of
the court to make appropriate disposition of the persons
subject to its orders and provides for the appeointment of
psychiatric experts should their assistance he needed.

Section 14. ZRelease from custody or supervision:
maximum period. This section establishes a maximum pericd
of five years for supervised release or commitment to the
Superintendent of the Oregon State Hospital and reguires
discharge at the end of that term unless the mentally
disordered offender is found to be dangerocus to himself and
others. It is the purpose of the draft to limit indefinite
commitments only to those cases where release will give rise
to prokblems of public safety. The choices to be made here
tend to he arbitrary but the probhlem does not lend itself
easily to scolutions that will command ready acceptance, The
draft attempts to minimize whatever arbitrary factors it

includes by keeping the door open to continuing judicial
review.

The hearing provided for in this section is autematic.
It becomes necessary, therefore, to reevaluate the guesticon
of burden of proof, The policy of the section is that the
notice of expiration of the five year period reguired of the
Superintendent must alsc contain his recommendation for
either continued confinement or release. Recommendation of
confinement leaves the burden with the person in confinement.
Opposition by the state of a recommendation for release
places the burden on the state.
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Section 4.03. Iegsl Fffect of Acguiital on the Ground of
ITenta! Disense or Defeet Exeluding Respon-
sinility; Commitment; Release or Discharge.

{1) When a defendant is acquitted on fthe ground of
mental disease or defect excluding responsibility, the Courl
shall order him to be commitied to the enstody of the Com.
migsioner of Menfal Hygicne [Public Herlth] to be placed
in an appropriate institution for custody, vare and treatment.

(2) If the Commissinner of Flental Hygicne [Public
Fealth] is of the view that a person cormnitted fo Jus cus-
tody, pursuant {o paragraph (1} of ihis Seclion, may be
discharged or released on condition witheut danger to him-
gelf ¢r to others, he shall make application for the discharge
or release of sush person in a report to the Courl by which
sich person was committed and shall transmit a copy of
stch application and report to the prosecnding attorney of
the county [parish] from which the defuident seas com-
mitted. The Court shall thereupon appoint at least two
qualifiad peychiatrists to examina such perscn and to report
within sixty days, or such longer pericd 23 the Courk deier-
mings $o be necessary for the purpeze, their opinion ag to his
wental condition, To facllitate such examination and the
proceedings thereon, the Conrt may cause snch persen to be
confined in any instittition located near the place where the
Court sits, whish may hereaftzr be designated by the Com-
missioner of ¥ental Hygicno [Public Health] as suitable for
the temporary detention of irvesponsible persona.

{3} If the Court is satistied by tha report filed pursnant
to pavagraph (2) of this Sectien and snch testimony of the
reporting psychiatrizis &5 the Court decms necessary that
the committed person may be discharged or released on con-
dition withowt danger o himself or others, the Conry shall
erder his discharge or his releage on such coaditions az the
Counrt determuines to boa neecesary. If the Court is not so
satizfied, it shall prompily ovder & hearing to deioimine
whether such person may safsly be discharged or released.
Ay such hearing shall be deemed a civil procesding aud the
burden shadl be upon the eomueiited peracn to prove that ha
may safely he dischorged or relessed. According o the



Page 41
RESPOMSTIBILITY

TEXT OF MODEL PENAL CODE (Cont'd)

Secticon 4,08 {Cont?'d},

determinetion of the Court upon the hearing, the com.
ritied pevson shall thereupon be discharmed or released on
such conditions ag the Court determiues to be necessary, or
shall be recommitted to the eustody of the Cominiszioner of
Mental Hyziene [Public Health], subject to discharge or
rolease only in accordance with the procedure prescriboed
ahove for a first hearing.

(4} If, within [five] years after the conditional releass

- of & committed person, the Conrt shall determine, after
hearing evidence, that the conditions of release have not
been fulfilled and that for the safety of such perzon or for
the safety of others his conditional release should be revoked,
the Court shal! forthwith order him to ba recommitted to

the Commissioner of Xenta] Hygienc [Public Health],
subject to discharpe or release only in accordance with the
procedure presciibed above for a first hearing.

(5} A committed person may make application for his
discharge or relezse to the Court by which he was com-
mitted, and the procedure to be followed upon such applica-
tion shall be the same as thet preccribed zhove i the ease
of an application by the Commissioner of Tiental Hygiene
[Public Health]. However, o such application by a com-
mitied person need be considered until ke has been confined
for & perlod of not less than [six months] from the dale of
the order of commitment, and if the determination of the
Court be adverse to the applicatinn, such persen shall not
be permitted to file 2 further application until [one year]
has elapsed from the date of any preceding hearing on san
application for bis release or dischurge,

# & #
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Section 15. Mental disease or defect excluding fitness to

proceed. {1) If before or during the trial in any c¢riminal case the
court has reason to doubt the defendant's fitness to proceed by reason
of incompetence, the court may order an examination in the manner

provided in sectien 16 of this Article.

{2} A defendant may be found incompetent if, as a result of

mental disease or defect, he is unable:

{a) To understand the nature of the proceedings against him; or
{b} To assist and cooperate with his counsel; or

{c) To participate in his defense,

COMMENTARY ~ MENTAL DISEASE OR DEFECT EXCLUDING

FITHESS TO PROCEED

The test for competency in this section is made
applicable to all proceedings in order to embrace preliminary
examinations and other pre-trial matters as well as the trial
itself. The criteriza for determining competency are more
particularized than those set out presently in ORS 136. 150
which reads as follows:

"If before or during trial in any criminal
case the court has reasonable ground t¢ believe
that the defendant . . . is insane or mentally
defective to the extent that he is unable to
understand the proceedings against him or to
assist in his defense, the court shall immediately
fix a time for a hearing to determine the
defendant's mental condition.™

The particularization in the draft section may be
legally unnecessary, but it is believed that precision in
definition here will be helpful in ¢obtaining precision in
expert testimony at the hearing on the issue.
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TEXT OF ERVISICONS OF QTHER STATES

TEXT OF MODEL PENAL CODE

Section 4.04, DMental Dizense or Defect Dxeluding Fitness
to Proceed.

o person who as & result of meninl disecase or defect
lacks capacity to understand the procsedings against him or
to aszsist in hizs own defenso £hall be $iied, convicied or sen-
tenced for the convmission of an offense so long ag such in-
capacity endures.

& i
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Secticn 1l6. Procedure for determining izssue of fitness to

procaad. {1} Whenever the court has reason to doubt the defendant's
fitness to proceed by reason of incompetence as defined in section 15
of this aArticle, the court may call to its assistance in reaching its
decision any witness and may appoint a psychiatrist toc examine the
defendant and advise the court.

{(2) If the court determines the assistance of a psychiatrist
would be helpful, the court may order the defendant to be committed to
a hospital or other suitable facility for the purpcse of the |
examination for a period not exceeding 30 days or such lenger period
as the court determines to be neceszary for the purpose. The report
of the examination shall include, but is not necessarily limited to,
the following:

{a) A description of the nature of the examination:

{b) A statement of the mental condition of the defendant:

{c) If the defendant suffers from a mental disease or defect, an
opinion as to whether he is incompetent within the definition set out
in section 11 of this Article,

{3} Except where the defendant and the court both request to the
contrary, the report shall neot contain any findings or conclusions as
to whether the defendant as a result of mental disease or defect was
responsible for the criminal act charged,

(4) If the examination by the psychiatrist cannct be conducted
by reason of the unwillingness of the defendant to participate

therein, the report shall so state and shall include, if possible, an
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opinion as to whether such unwillingness of the defendant was the

rasnlt of mental disease or defect affecting his competency to

proceed,

(3}

The report of the examination shall be filed in triplicate

with the clerk of the court, who shall cause copies tc be delivered to

the district attorney and to counsel for defendant.

{6}

The courkt, when it has ordered a psychiatric examination,

shall order the county wherein the original proceeding was commenced

to pay:
{a)

A reascnable fee if the examination of the defendant is

conduc¢ted by a psychiatrist in private practice; and

{1}

All costs including transportation of the defendant if the

examination is conducted by a psychiatrist in the employ of the Oregon

State Hospital.

COMMENTARY - PSYCHTATRIC EXAMINATION OF DEFENDANT

ON ISSUE OF FITHESS TQ FROCEED

This section is based largely on ¥Model Penal Code

section 4.05. In general it reflects the presently existing
policies embodied in ORS 136.150. There are important
differences, however.

Subsection (1). When the court has reason to doubt the

defendant’™s competency to stand trial (within the test set
out in section 15) the court is authorized to call such
witnesses as it deems advisable including a psychiatrist.
This reflects the current policy in Oregon as provided in
ORS 136.150. ' '

Subsections {2} - (5). It is the typical practice in

Oragon when an incompetency examination is ordered for the
psychiatrist also to examine the defendant as to his mental
condition at the time of the crime., The psychiatrist then
gives his opinion not only on the defendant's competency to
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stand trial but also his mental condition at the time of the
crime. Copies of this report rovtinely are given to hoth
the state and the defendant. As a practical matter this
dual response of the psychiatrist is welcomed by both the
state and the defendant in many cases. The defendant,
apparently more often than the state, regquests the
competency examination knowing that he will get an opinicn
also on his responsikility. The indigent defendant to whom
funds may not be available by this procedure gets free
expert advice upon which to determine whether to pursue the
insanity defense.

Prior to Shepard@ v. Bowe (for a discussion of the case
see the commentary following sectien 7) this dual response
by the psychiatrist conducting the incompetency examination
posed no problem. Now, however, it seems inadvisable to
allow this practice to continue unless the defendant,
knowing he has the right not to incriminate himself at the
examination by answering guestions concerning the crime,
requests that the psychiatrist alsc examine him and give an
opinion as to his mental capacity at the time of the crime.
hs a safeguard, however, against the harmful effects of such
a request from a defendant who is obvicusly not competent to
understand the danger of the reguest on the issue of self-
inerimination, the section alse reguires that the court join
in the reguest for the opinion on insanity as well as
competency. This permits the court to act in the best
interests of a defendant where justified,

The provisions of gubsection (2} dealing with the
contents of the psychiatric report is considerably more
axplicit than existing statutory provisions which freguently
give the examining expert little or no guidance as to what
his report must contain, and which thus fail to assure the
parties and the court that the report will be adeguate for
the purpose for which the examination and report were
ordered,

Subsection (6). This subsection reflects the provisions
ont fees and costs for the examination found in subsection {3)
of ORS 136.150.




Page 47
REEPOHEIBILITY

TEXT OF OREGON REVISED STATUTES

i85t THerizl condHion ol fimn of
trial, (1) If before or during the tripl in any
criminal ense the court has ressonable
graund to beliave that the defendant, ayeinst
wham an isdistment has been found or an
information filad, is inganc or mcutley de-
feclhve to the extent that he is unsble to
understznd the procsedings against him or
to assist in his defonse, ithe court shall im.
medintely fix = time for & hearing to doter-
mine (he defendant’s ments] eongdition, The
court may appoint ene or more gisinterested
aualificd experts to cuamine the defosdant
with regard to his pressnt mental conditien
and to iestify at 1he boaviug. Other evidence
regarding the defendanl’s mental condition
may be introdueed ab the heaving by cither
party.

{2) In the eveni the court dotermines
that the services of qualified experis in pri-
vale practice are pot available to conduet the
craminaticns referred to under subsection
(1) of this zection, the ¢ourt may use the
ssrvices of one of the outpationt elinies oper-
ated by institetions vnder the supervision of
the Oregon Blale Fourd of Control. The de-
Yendant ghall be tra*m;m‘ted to the proper
facility af the CXPEIEC ot the connly wherein
the originel procesdiing was connnenced, If
the peraon in charge of the ouipstient clinie
determines that the prezend nrenta? condition
ef r particular defeadant can be holter eval-
uated by the Insiitotien on ar iopatisng ho-
Eis, he shall ga polify the superintendent who
shell nolify the evourt. The defendani shall
then be admitted to tho institation, unless
aiherwise ordered by the conrt. In no cass
shall a defendant admilled to the institution
for evaluatica of his present mental condi-
ticn b= detained in exeess of 20 Gavs unless
a comuniiment order has been oxectied ey

“the ecort,

{3} The couit shsll ollow and ovder the
connty wherein the oviginal pl{:c{:cdmg Wi
comnicnescd o pay:

{23 A reasonnhle for for any exsnina-
tiorss ronde pinsuant to sgbscelion (1) of
thiz zection; or

by Al eosis connested wilh the exami-
natton made possuand to subseciion IE} of
thiz seetion.

[Amoendoed by 1863 503 21]

¥ §# #
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Section 17, Determination of fitness to proceed; effect of

finding of unfitness; proceedings if fitness is regained; pretrial

legal chijections by defense counsel. (1) When the defendant's

fitness to proceed is drawn in guestion, the issue shall be determined
by.the c¢ourt. If neither the prosecuting attorney nor counsel for the
defendant contests the finding of the report filed by a psychiatrist
pursuant to section 16 of this Articie, the court may make the
determination on the basis of such report. If the finding is
contested, the court shall held a hearing on the issue, If the report
iz received in evidence upocn such hearing, the party who contests the
finding thereof shall have the right to summon and to cross examine
the psychiatrist or psychiatrists who submitted the report and to

of fer evidence upon the issue. Other evidence regarding the
defendant's fitness to proceed may be introduced by either party.

{2 If the court determine=s that the defendant lacks fitness to
proceed, the proceeding acainst him shall be suspended, except as
provided in subsection (4) of this section, and ﬁhe court shall commit
him to the custody of the Superintendent of the Oregon State Hospital
or shall release him on supervision as provided in subsection (3} of
this section for sc long as such unfitness shall endure. When the
court, on its own motion or vpon the application of the Superintendent
of the Oregon State Hospital or either party, determines, after a
hearing, if a hearing is requeéted, that thé defendant has regained
fitness to proceed, the proceeding shall be resumed. If, however, the

court is of the view that so much time has elapsed since the
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commitment of the defendant that it would ke unjust to resume the
c¢riminal proceeding, the court on motion of either party may dismiss
the charge and may order the defendant to be ﬂischarqed or, subject to
the law governing the civil commitment of persons suffering from
mental illness, order the defendant to be committed to an appropriate
mental institution. The trial court shall conduct such proceedings in
the manner provided in ORS 426.070 through 426.170,

(3] If the court determines that care other than commitment for
incompetency to stand trial would better serve the defendant and the
community, the court may release the defendant on such conditions as
the court deems appropriate including reguirements that the defendant
reqularly report to a specified institufion or other facility for
examination to determine if the defendant has regained his competency
to stand trial.

(4) The fact that the defendant is unfit to proceed does not
preclude any objection through counsel and without the personal
participation of the defendant on the grounds that the iﬁdictment is
insufficient, that the statute of limitations has run, that double
jeopardy principles apply or upon any other ground at the discretion
of the court which the court deems susceptible of fair determination

pricr to trial.

.CDMHENTERY - DETERMINATICN OF FITNESS CR UNFITNESS

Subsection (1). The subsection iz based on Model Penal
Code section 4,06 and in general it reflects the same
policies that presently cobtain in Oregon under ORS 136.160.
The draft continues the policy that the court, rather than
the jury, hears and determines the issue of fitness to
proceed.
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The last sentence of subsection (1) may be interpreted
as creating or at least allowing Eor an exception to the
hzarsay rule in connection with receiving in evidence the
report of the examining experts without reguiring that they
appear and testify, thus obviating the necessity for taking
the testimony of these experts in every case where a report
is contested. The defendant is assured, however, of the
right to summon and cross examine such experts if he wishes.
The defendant and the state also have the right to bring in
other witnessaes, '

Subsection (2) continues substantially the present
Oregon reguirement that the court hold ancother hearing if
the custodian of the person previously declared unfit
indicates to the court he believes the person is fit fer
proceeding.

The provision in subsection (2) permitting the court on
motion of either party to dismiss the prosecution if because
of the lapse of time it would be unjust to continue it is
new to Oregon and novel in American law but not in actual
practice, except that the result is usually reached at the
discretion of the district attorney throungh the entry of a
nolle prosacqui., The important provision here is that the
defendant is given the right to move for a dismissal and the
court may grant the motion if it sees fit, There is walue
in vesting such a power in the court, to be exercised either
where because of the lapse of time a defendant is unable to
produce certain witnesses or other evidence once available
which is essential to his defense, or where because of the
lenath of the intervening period which he has spent in a
mental institution subseguent to the alleged wrongful
conduct it seems unjust to subject him to trial and
punishment.

Subsection (3) of this section permits the court to
releasa the dafendant on eondition as an alternative to
commitment when supervision will serve the purpose. This
reflects the policy presently in effect pursuant to ORS
136.160 (3},

Subsection {(4). The fact that the defendant is unfit
to proceed should not preclude his counsel from making any
legal objection to the prosecution which is susceptible of
fair determination prior to trial and without the personal
participation of the defendant. Subsection (4} so provides,
This provision is aimed at motions readily determinable
prior to trial without unfairness to the state, and which do
not reguire participation by the defendant including the
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following: ¢that the indictment is insufficient; that the
statute of limitations has run; that double jeopardy
principles apply: such other motions as the court in its
discretion deems fair,

Although there is much to bhe said for according the
defendant who is unfit to proceed an ¢opportunity to defeat
an unfounded criminal charge through the determination of
igsues of fact ordinarily dispesed of at the trial stage,
it does not seem feasible or advisable to give the defendant
the right to put the prosecution to its proof in a
proceeding which, if it results adversely to the defendant,
woitld not be binding on him.
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155560 Frocesdings of ter delorming-
fion of menie! condiifon. (1) T, after the
hearing, the courl deecides that the defend-
ant j= able fo undersiard the proececdings
and bo assist in his defense, it shall proczed
with the trial.

2} I, however, 1he court decides Lthat
the defendant, through insanily or mental
deficlency, is not able to understand the pro-
cecdings or to assist in his defense, il shall
take sieps to have the dofendant committed
to ilie proper inztituiton. If, thereafter, the
proper officer of such institution is of the
opinion that the defendant is able to under-
stand the procecdings and 1o assist in his
defense, hie shall “eport this faet to the court
thal conducted the hearing. If the officer zo
reports, the court shall fix o time for 4 hear-
ing to detcrmine whether the defendent Is
able to vaderstand the prozeedings and to
assist in hig defense. This hearing shall be
conducted in all respects like the original
hearing to delermine defendznt's mental
gonditian. If, after this hearing, the court
decides that the defendanl ig zble fo under-
sland the proceedings against him and to
asgist in his defense, It shall procecd with
the trial. IC. bowever, il decides that the de-
fendant is still not able Lo understand the
proceedings against him or tp assist in his
defense, it shall recominit him to the proper
matiintion.

(2) If the court determines that eerc
other than that availakle through commit-
ment of g2 mentelly defective defendant
wonld bet{er serve the defendant and the
community, the court at any time may sus-
pend the order of commitment wpon condi-

. tion that the defendant comply with the
directions of the court and recsive such care
as the cnurt may detcrimine and that the
defendant report at apecified timeg to the
institution for an examination by the proper
officer of the institubion to determine if the
defendant is able to underatand e proeecd-
ing and to ausist in hiz defense,

[Araruded by 19565 ¢.551 31]

# 408
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Section 18. Incapacity due to immaturity. (1} A person who is

tried as an adult in a court of criminal jurisdiction is not criminally
responsible for any ceonduct which occurred when the person was less
than 14 years old.

{2) Incapacity due to immaturity, as defined iIn subsection (1}

of this section, is a dafense.

COMMENTARY - IMMATURITY BARRING CRIMINAL

RESPONSIBILITY

The purpose of this section is to cover two groups of
persons. Group cone includes those who commit a criminal act
before reaching age 18 but who, for onea reason or another,
are not apprehended until after reaching age 18 at which
time the Oregon juvenile court loses all cpportunity for
acguiring jurisdiction. Group two includes those perszons
who commit a criminal act prior to reaching age 18 and who
have come under the custody of the juvenile court but have
heen remanded to the eriminal courts pursuant te 0ORS
419,533,

Po illustrate the group one situation: the offender is
13 when he commits the criminal act but his part in the
crime does not come to the attention of the authorities
until the offender is 18 or over. Since he is not
apprehended until he has reached age 18, he cannot be made a
ward of the juvenile court. See OR5 419,476, WNor is there
any sound policy reason for disposition of such pexrson as a
ward of the juvenile court. The philcsophy of juvenile
court. treatment is to keep one of tender years away from the
eriminal process, because it is helieved he may be
rehabilitated more readily in such case. But since the
offender has reached at least age 18 at the time of his
apprehension, reascns for treating him as a juvenile lose
force, Hevertheless the fact that the act was committed at
a tender age dictates that the offender be dealt with in a
manner substantially different from offenders who were cof
fairly mature age at the time of a criminal act. Under the
draft section the offender in the iillustration above would
be entitled at trial in a eriminal court to the conclusive
presumption that he was not responsible because he was bhelow

the age of responsibility -- 14 -- when he committed the
act.



J
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The second group to be covered by the section is
illustrated as follows: the youth commits the ¢riminal act
at age 13 but iz not bhrouwght into custedy of the juvenile
court until he is 16 or 17 years old. If the juvenile court
alects to remand the offender to the criminal courts, as it
may under ORS 419.523, the offender when tried in the
eriminal ecourt will have a conclusive presumption of
incapacity in his faveor., It will be readily seen from this
illustrative case that it is unlikely as a practical matter
that there will he a remand at zll.

Subsection {(2}. Burden of precf. Under the common law
the burden of proving capacity of young ocffenders to commit
crimes was on the prosecution. The draft section continues
this policy. The defendant must first present evidence to
raise the defense. The prosecution then has the burden of
proving capacity beyond a reasonable doubt.
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TEXT OF MODEL PENAL CODE

Section 430, Immnaturiiy Excluding Crimninal Conviction;
Transfer of Proceedings to Juvenile Court.

{1) A persou shall not be tried for or convicted of an
offenaz if:

{2) aithe time of the conduet charged to constitute
the offensc ha was less than sixteen years of are [, in
which ‘case the Juvenile Court shall have exclusive
jurisdiction®]; or

{b) at the time of the condunet sharzed to consti-
tute the offcnze he iwas sixicen or sevenfgen years of
age, unless:

(i} the Juvenile Court has no jurisdiction over
him, or,

(i1) the Juvenile fourt has eniered zc order
walving jurisdiction aod conseniing to the ingtitu.
tion of criminal proceediugs againgt him,

{2) o covit shall have jurisdicticn &o try oy convict 2
person of an offense If critninal proceedings against him are
barred by Subzection (1} of this Scction. When it appoars
that a percon chorged with tho eomresission of an offenza
rmay bo of snch an age that eriminal procecdings may be
barred vnder Subzection (1) of this Ssclion, the Court shall
hold a haatving thereon, and the bnrdon shall be on the prose-
cution to establish to the sstisfaction of the Court thal the
crimingl procesding 3z not barved upon such grounds. If
the Court determines that the proceeding iz harred, custody
of the person charged shall be surrendored to the Juvenile
Court, and the case, including a1l papers and svrocesses va-
Inting thercto, shall be transforred.

* The bragheted words are nnnetezsary if the Tinrcnile Coarck Act so provides
of 15 amended accordingly,

*#F
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TEXT OF HNEW ¥YORK REVISED PENAL LAW

§ 30.GC niency
1. A person less than sixteen years old is not eriminally re-
sponsible for conduct. '

2. Inany prosecntien for an offense, lack of criminal responsi-
hility by reason of mfancy, as defined in subdivision one of this
section, Is a defense. L1965, c. 1030, off, Sept. 1, 1967,

& &

TEXT OF MICHIGAN REVISED CRIMINAL CODE

[Tinmaturiiy]
See. 701, A person less than 15 years old is not eriminally te-
sponsible for his cotduct

# & ¥



