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Secticn 1, Attempt; Definiti A parson is guilty cff an attempt

to commit a crims whoen he purpessly cngages in conduct which would con-

stitute such crime by perforwing ox cmitiing to perierm an act which

constitutes a substantial step toward commission of the ¢trime,

COM/ENTARY - LU2UGATE CRIMES
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the traditienzl apgroach on inte
ifie intent" to cemmit a crime, (See th
%.) "This is an oversimplification and this
h the pichblem is ecriticized in the MPC. Sees the
g on p 27, Tant, Draft No. 10 (May. 1950), The

ioa of tha new Califomia Code agree
Qi

The Illinois

1 ative V¢
he M” and cowment as

D]
s x—.
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olioirs
"he intent reouirsment should be satisfiz
defendant intends to engage in the ¢ !
the erime. Il need not necz2ss
roumding circumstonces 1nvltﬁ
suas that raping a fiftesn year o
cvime than raping a ssventeen year o
gligence as to the age of the victim snffices for that element
he crime. Is there not a re aggravated attempt where a
en year old is attacked, even if it can be shown that the
Cﬁnu was only negligent as to the age of the victim?

on of the crime.
a mcie aggravated
ssume also that

"  The draft deals with this problem ty requiring an intent
to engage in conduct which censtitutes the ciime rather than a
specific intent to commit the crime. In deing this, it follows
the Model Penal Cecde and the Wisconsin statuite (Section 939.32)
which requires that the defendant intend 'to perform acts and
attain a result which, if accomplished, would constitute the
erime'., The other new codes ignore this problem.”
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This section also deals with the always troublesome problem of

distinguishing acts of preparation from an attempt. The draft makes

this distinction by requiring thet an act or omission to constitute

an attempt must be a "substantial step” toward the commission of the

offensz, This leaves with the conrts and juries the duty to decide
what as a matter of fact is a substantial step., It is felt that
spacifiicity teyond this would be self-defeating, However, the MPC

does engags in an effert to supply at least a partial explanaticn of

what it meaps by "subctantial step".- In Scction 5.01 (2), the MDC
ctates that to Le a substantial step the act must be "strongly

corroborative of the actor's criminal putpose," The MPC then proceeds

to list the kinds of acts which could be held to be substantial in

light of the "strongly corroborativé" provision. Your reporter agrees’
with the comments in the draft of the California attempt section where

it is said that the licting of thrze specific kinds of acts' mcre
properly belongs in the section:comments as a matter of legislative
history. 1In keeping with this view the MPC examples of acts which
should not be held insnfficient as a matter of law to constitute a
substantial step are approved and are snt out as fcllous

(2) lying in wait, searching for or fcollowing the contempliate
victim of #he crime;

(b) enticing or recking to entice the contamplated vietim-of
crime to g> to the place coatemplated for its comnissicn;

(2) wcezrmmoitering the place conhemDTeted for the cormission
ria .

(d) wunlewful eutry cf a strusture, vehicle or cnclosure in
which it is contemplated thut the crime will be committed;

ui

(e) nvosse si 1 of materials
the crimsz, hi are specially das
can serve no lawFul purpose of th

b2 employéd in the commission

(£) ypossession, collection or fabkrication of naterials to b2
emploved in the connmiss
pl?und for its commission, where suc (poscenssion, collention orn
fabrication serves no lawful purpose of the actor under the civeum-

stances;

(g) soliciting an innocent agent to engage in conduct ccnstitut-

ing an element of the crime,

a

t

he -

of”

to
gnﬂd for such drlawLul usc ov which

icn of the crime, at or near the place contem-

It should be noted here that the attempt to commit the principal

offense nend not fail as a prerequisite to convistion on an attennt

charge., 'The rule to the contrary arose histcrically out of unreizted
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section and | 1Y of this Ave
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The langusge of this seztjoun is foken 1 largely Erom tb’ nroeposed

‘h

fal
fermulation in Section 800 of e lifornia tentative draf
is similar to the language and concept of the MEC with respect to
intent,

C. =Relaticuship to BEuisting Law.

e it et

Cregoa has n “Lhnral sectici defining the crime of attempt
RS 161, sest but is very sketchy on the elemehus of
reads in its relevant part;
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‘Any person who attenpts to commit a crime, and in

-

t t
docs any act toward the counission of bhe crime but fails or is
or d or intercepted in the bPerpetration theracf, shall Le
P"‘ . .n

(1)~1nben -
toward its con
that thez

of tha act

ed ; L P
to vurn certain ur1verby 3

farrum- b ¢ guilty who "commits any act preliminary™

to an atiewnp ty. This scems to say that a mere act of

preparat“on, cont faly to the general rule in the law of aifempt, will

constitute an attempt., This aberration on +he law of attempt would

be abandoned under the propesed draft.

[52A



Cre notable change worked by the draft section is that it eliminates
es an ¢icment of the ecrime of attempt that the attempt must b2 3
ful, Section 13 (3), infra, dsale with the cituation where tha ziaie
sacks conviction on boih the inchoate and the principal coffcnce by
prohibiting comviction for both,

Althaugh no statuie exiset ; )
number of sections in Lhe Oregon , LUk 2 sith
commit particulsr crimes, Tha ; :

fol
0

an
ls! 2

would bz supercadsd dby th e gen ha dralt

cection, (For attempt p vi.o 2 crimes the

folleowing COR3 gactions 162,340, aidlng any person to escape o© tempt.

to escape from a gtate p(Pal instituticn; 163,300, an attempt to kill

or injure ancther bty poison or cther means; 1€4.090, attempt to burn
property; 164,720, attewpt to injure porson or property by use of ez~
plosivece; 185,045, attempi to use stink bombs in pub. Lc planes; 156,220,
attempt to commit a felony wiile armed with ceriain conceaiable weapons;
157.720, attempt to bribe an athlete; 167.730, attempt to bribe athletic
coaches or geme cfficials),

Although Oregon has cnly a sketchy general attempt stat
eriminal lawa, there'is a provision relating oo wilitary’ ;
ORS 358,310 wiizh is formuiated in more wseful terms, ORS 3
reads as follows:

"(1) An act done with specific intent to commit an offence
under this chanter, amounting to more than mere preparar;on and
tending even though falllng to effect iis commission, is an attsmpt
to comnit that offense.”

(2) (Punishaent provisions, omitted here,)

’

\'f'

"(3) Any perzon subject t
an atterpt teo commit an 2ifense a
that the offense was consuarated."

This attempt
close in langoaps
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TEXT OF REVISIONS CF OTHER STATES

Text of Model Penal Code

Section 5.01, Criminal Attempt.

(1) Definition of Attempt. A person is guilty of an attempt to commit
a crime if, acting with the kind of culpability otherwise required for commis-
sion of the crime, he:

(a) purposely engages in conduct which wculd constitute the
crime if the attendant circumstances were as he believes them to be; or

(b) when causing a particular result is an element of the crime,
does or omits to do anything with the purpose of causing or with the
belief that it will cause such result without further conduct on his
part; or

(¢) purposely does or omits to do anything which, under the
circumstances as he believes them to be, is an act or omission con-
stituting a substantial step in a course of conduct planned to cul-
minate in his commission of the crime,

(2) Conduct Which May Be Held Substantial Step Under Subsection (1)(e¢).

Conduct shall not be held to constitute a substantial step under Sub-
section (1)(c) of this Section unless it is strongly corroborative of the
actor's criminal purpose. Without negativing the sufficiency of other
conduct, the following, if strongly corroborative of the actor's criminal
purpose, shall not be held insufficient as a matter of law:

(a) lying in wait, searching for or following the contemplated
victim of the crime;

{b) enticing or seeking to entice the contemplated victim of the
crime to go to the place contemplated for its commission;

(c) reconnoitering the place contemplated for the commission of
the crime;

(d) unlawful entry of a structure, vehicle or enclosure in which
it is contemplated that the crime will be committed;

(e) possession of materials to be employed in the commission of
the crime, which are specially designed for such unlawful use or which
can serve no lawful purpose of the actor under the circumstances;

(£) possession, collection or fabrication of materials to be
employed in the commission of the crime, at or near the place contem-
plated for its commission, where such possession, collection or
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Text of Model Penal Code (Cont'd.)

fabrication serves no lawful purpose of the actor under the
circumstances;

(8) soliciting an innocent agent to engage in conduct
constituting an element of the crime.

#HAHMA
Text of California Tentative Draft

Section 800. Attempt: Definition.

A person is guilty of an attempt to commit a crime when, with
intent to engage in conduct which would constitute such crime
were the circumstances as he believes them to be, he performs or
omits to perform an act which constitutes a substantial step to-
ward commission of the crime.

HHABHAH
Text of Illinois Criminal Code of 1961

Section 8-4, Attempt.
" (a) Elements of the Offense.

A person commits an attempt when, with intent to commit
a specific offense, he does any act which constitutes a sub-
stantial step toward the commission of that offense.

HHERAA

Text of New York Revised PenalrLaw

Section 110.00 Attempt to commit a crime

A person is guilty of an attempt to commit a crime when, with
intent to commit a crime, he engages in conduct which tends to
effect the commission of such crime.

#HRHA
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Text of Michigan Revised Criminal Code

[Attempt]
Sec. 1001. (1) A person commits a crime of attempt if

with the intent to commit a specific offense he does any act
towards the commission of such offense.

AR
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____Section 2, _Attempt--Impossibility Not a Defense. In a
prosecution for an attempd, it is no defense that 1L wéﬁiiﬁpossible
to commit the crime which was the cbject of the athempt wacie the
corduct engaged in by the actor would be a crime if the cizcumstance

were as the actor believed them to be.

COMMENTARY - ADTEMPT---LiR0BSIRILITY NOT A DEFENCT

-

s 2 i NS

‘The law of attempt is now recognized as being more proper)
girected at the dangerousness of the actor--the th of the
actor's personality to society at large. The emphasis in the
older view was that the nature of the act should Te Jdetermina-
tive of the guilt of the actor. Pursuant to thig viaw i1t has
becn held, for instance, that if an actor ©

tried Lo receive
property he helisved stolen when the property was in'factivt
not stolen, his act was not legally criminal becausc it was
impossible to commit the crime of attempt Uo comcaal that
which wzs not stolen. His act was viewed cbhjectively as no
threat to society because 1t was a "legal impossibility.”

Yet viewsd from the subjective standpeint of the actor the
intent and purpcse were criminal and but for the actor's
mistaken understanding of the circumstences the crime would
have been cormmilted.

The MPC comment on situations of this kind is well ex-
pressed as follows:

"Tn all of these cases (1) criminel purpose has
been clearly demcnstrabed, (2) the actor has gone as
far as he could in implementing that purpose, and (%)
as a result, the actor's 'dangerousness' is plainly
manifested.” MPC Comment to 35.0L, Tent. Draft No. 10,
31 (Mey  1960).

This section would make she actor liable in all "im
possibiliity" situations. This includes in addition to the
"]egal” impossibility cases the so—-called "factual'" im-
possibility situatiocns. The case where the actor attempts
to steal from the pocket of another when the pocxet is empty
or where the actor shoots-into an empty bed believing it
occupied by the intended victim are common examples of "factua
impossibility. Also encompassed within this section is a
prohibition on a defense of "ipherent” impossibility. Thus
it would be no defense if black magic is the means chosen
for the attempt, e.g., the actor makes a doll and rcpeatedly
stabs it with pins believing that the intended victim thereby
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will be killed. Although the means chosen is clearly in-
effective the perscnality of the actor is potentially dengerous.
In such caasss it may very well occum te the Llock AL
practitioner, after repeated falluwes of legerdsmain,
other more effective means Lo kill are aveilshle.

Some obszervers.make the point that in extrene cas
"inherently” impossible corduct it is unlikely that vr
would result. 1In some of the cases of this kind ther
a serious question of responsibility ratzed. It iz a
view, expressed in the comment to the final draft of the
Michigan Cods, it is unnecessary to try to draft an excoption
for thesge kind of exbreme cases relying instead on the dis-
sretion of prosccubeors to ignore situations where the aztor
is either clearly irresponsibile or truly does nov constitute
a threat to sociebty because of his personallty.

What if the actor performs an aci, a subsbanbizl step
in a scheme of conduct toward an end lie believes is crniminal
but which in law and fact is not criminal? - Is "ixpossibility”
a defense here? The answer clearly is yes, bub in a different
sense. Ohe MPC sums this up in the following languaze:

v

. "ow gourde, it is still necessary iy i result
insended by the actor comstitute a crime. If, sccording
to I'is beliefs as to facts and legal relabtionshipns, the
result desgired or intended is not a crime, the astor
will not be guilty of an attempt even though he firnly
belisves that his goal is crimimal.” MPC Comment o
35,0L, Tent., Draft No. 10, 31-2 (May. 1860).

B. Derivabtion

The language chosen is similar To that of the Illinois
provision on imposgibiiiiy. The MPC provision on impossibility
accompiisghes the zame pclicy as theb anncunced in the drafd
section butv crmploys cimbersome language in the effort; hut
the basic policy of the MPC is rebtained. Michigan snd Calif-
ornia have pursued the same course in their drafts.

C. Relationship to Existing vew.

No Oregon statute presently covers vhether factual or
legal impossibility is a defense. Fowever, on at least one
occasion the Oregon Supreme Court has held that facihual
impossibility is no defense to the crime of attempit. In
State v, Elliott, 206 Or 82 (1955), the defendant, a chiro-:
practor, appaled from a conviction of the crimz of attemnt
to commlt manslaughter by abortion. The defendant had in~
sarsed instruments into the weman's womb in an effort to
remove the fetus., The defendant had suppcsed the fetus to
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be in the womb while in fact it was in a Fallopian tube. The
defendant argued, therefore, that what he attempted was im-
possible becauss the fetus was not in the womb. The Oregon
court refused the defendant's argument and reliad on The
"empty pocke:! (a not insovpropriats serm) and obther sulh
classical cases whers Liability was found in spite of ine
asserted fachual impossibility. The court subscribed to the
view that punishucns of the eac-cused was just as essential to
the safebty of sosiesy as if the crime could in fact save been
committed. In other words the accused clearly and unequivoc-
ably evidenced s dangerous personality and would have committec
a crime had the circumstsnces been as he supposed them to be.

Though: © the Oregon law that factual impossibility is no
defense scems settled by the Elliott case, no Oregon decision
was found dealing wibth legel impossibility. The twe nxe 2ot
really different as & policy matter. The draft sccticn,
like =11 the other modern codes, treats legal impossibility
the gxme as factual impossibility and allows neither as a
defense.

# o
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TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code

Section 5.01 Criminal Attempt

(a) purposely engages in conduct which would constitute the
crime if the attendant circumstances were as he believes them to
be; or

(¢) purposely does or omits to do anythlng which, under the
circumstances as he believes them to be, is an act or omission
constituting a substantidl step in a course of conduct planned to
culminate in his commission of the crime.

HHEHRHRH

Text of California Tentative Draft

Section 80l. Attempt: Im.poss:l_blllty°

In a prosecution for an attempt, it is no defense that it
was impossible to commit the crime.

#AATH

Text of Illinois Criminal Code of 1961

Section 8-4. Attempt.
() Impossibility°

It shall not be a defense to a charge of attempt that
because of a misapprehension of the circumstances it would
have been impossible for the accused to commit the offense
attempted.

#ARFA
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Text of New York Revised Penal Law

Section 110.10 Attempt to commit a crime; no defense.

If the conduct in which a person engages otherwise constitutes
an attempt to commit a crime pursuant to section 110.00, it is no
defense to a prosecution for such attempt that the crime charged
to have been attempted was, under the attendant circumstances,
factually or legally impossible of commission, if such:crime could
have been committed had: the attendant circumstances béen as ‘such
person believed them to be.

HHAAAA

Text of Michigan Revised Criminal Code.

Section 1001. Attempt.

(2) It is no defense to a prosecution under this section that
the offense charged to have been attempted was, under the actual
attendant circumstances, factually or legally impossible of
commission, provided it could have been committed had the attendant
circumstances been as the actor believed them to be.

#ARHH
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Section 3. Attempt--Renunciation a Defense.

(a) & person is not liabls under section 1 of this Ariticla
if, under circumstances manifesting a volunbery sxd cownlats ve-
nunciation of his criminal purpose, he evelds the commlasior o
the crime attompted by ebanloning his criminal effort aand, if

mere abandonment is insufficient to accomplish this avoidance, doin

everything necessaxry to prevent the commission of the agbemptzd
crime., _
(b) The dcfense of renunciation iz sn affirmative

which shall be proved by the defendant by a preponderanc
evidence.

PETRITOARY - AT

Paragraph (a) of ths saction pr“v1des that complete

voluntary ebandonment of whe course of criminal conduct even
after it has reached the stage where 1t consiitutes an attempddt,
as defined in sechbion 1, ig a defense. According to Pexkins

this is contrary to the waight of anthority.

”The acceptad view has been that a criminal attempt
is a ‘complete OLLGLOO' in the sersec thai cne who hes
carried a c*wmln“l effort to the point of punishability
can ro more wipe ouv his criminal guilt oy an sbsndonment
of his plan than a thief can obliterate a larceny by
resvoration of the ctolzn chabtel. As said in one case,
it is a mnlie, founded in reascn ond su“borted Yy =winority,
that 1f a zan wesolves on a criminal. ecte L5 '
preceeds so fapy in it that his act amcounis e
atvvernpt, it dves 1ot ceaze to k2 suchy though he VuTun.Ar*1y

abandons the evil purpose.”" Perkins, Crizminal Law

o1l (49)?)e

It does not advance the understanding of the baqwc pollcy
question to argue whether the crime of atltempt is a complete
offense or not. As Perkins coiirectly 901FUu cut it is better
to view it as complete in one sense and incomplets ir another.
The crime of attempt never exists in any form ctner lhan as

part of a layrgsr plan and is alwﬁv a p—“t of the ultimate
harn intanded. If the ultimabte Larm inbendsd it a crima,
otserves Perxins, the attempt is an "incoiwrplcete offense” in

the sense that it is a part of v,
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In accepting the policy thas renunciation is %o be a

defense to the crime of abttempt it is useful to bear in nind
the explanation supporting this view in the MPC which suggecote
there are two basic- reasons for allcwing the defense.

"First, renunciation of criminal purpose tends to
negative dangerousnsss. = As previously indicated, much
of the effort devoted to excluding early 'preparatory’
conduct from criminal abtempt liebilitvy is based on the
desire not to punish where there is an insufficient show-
ing that the actor has a firm purpose to comwit tlhe
crime contemplated. In cases where the actor has gone
beyond the line drawn for preparction, indicelting prima

facie sufficient firmness of purpose, he should be allowed
To Tebut such a conclusion by showing that he has plainly
demonstrated his lack of firm purpose by completely .

regnouncing his purpose to commit the crime.

: iThis line of reasoning, however, may prove wisatis—
factory where the actor has proceeded far Goward the
cemmission of the contemplated crime, or hss pexliers
committad the 'last proximate act.' It may be =
that, whabtever the inference to be drawn where the actor's
conduct was in the area near the proparation~attempt line,

in cases of further progress the infersence of dangerous-

ness from such an advanced criminal effort outweighs the
coantervailing inference arising from abandonmnent of the
effort. However, it is in this latter class of cases
shot the sccond ¢f the two policy consideratlons comes

‘most strongly into pley.

~ A gecond Teascn for allewing renunciaftion of

criminal purpose us a deferse tc an attompt charge is

o erncourage actors to desist from pressing forward

with their criminal desizns, thercby diminishicg the

risk that the substantive crime will be committed. While.
under the proposed subs~~tion, such encouragenent is held
out at all stages of the criminel effort, its significance
becomes greatest as the actor neaxns his criminal object-
ive and the risk that the crime will be completed is
correspondingly high,. At the very point where ebandon-
ment least influences a judgment as to the dangerousness
of the actor—-where the last proximate act has been
committed but the resulting crime can still be avoided--
the inducement to desist stemming frem the abanrdonment
defense achieves its greatest value. :

*On balance, it is concluded that renunciation
of criminal purpose should be a defense to a criminal
attempt charge because, as to the early stages of an
attamnt i+ aienificantlv nematives dangerousness of
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character, and, as to later stages, the value of en-
couraging desistance outweighs the net dangerovsensss
shown by the abandoned criminel effort. And, becauvs=2

of the importance of encouraging desistance in the final
stages of the atvempt, the efense is allowed even whene
the last proximate act has occurred hut the criminal
result can be avoided-—-e.g., where the fuse has Tesn 11iv
but can still be stamped out. Lf, however, the actor
has gons so far that he has putb in motion forces which
he is powerless to steop, then the attempt has been
completed and cannot be ghendoned. In accord vith exist-
ing law, the actor con galn 1O immunity for this completed
effort (e.g., firing at the intended vichim and missing);
211 he can do is desist from maiing a sscond atisnpt."
Tent. Draft No. 10, ». 71-3 (May 1660).

To qualify for the da=fense of renunciation, howewe

section requires that the renunciztlon must be compl

voluntary. It is not sufficient if the actor is fripgh
into shandoning his conduct because of the imninence 0
interfersuce, or because he decldes ©O walt until a lste

to combirue his acbvivity, om because a Means he hzs chosen for

accomplishing the crime has proved insdequate,

voluntary, it must efiectively preclude lhe cor
the intended crime. In this, the New York s se, the
Califeirnia tentavive draft, and the proposed Michigsn draf
agree. Thus, if the actor leaves a time bowb Lo kilil his
victim and immediately thereafter decides to abandon his
criminal plan, he must remcve the danger of the time bomb
before the vietim is injured for the reaunciation to gualify
as a defense. As another example, 1f the actor has solicited
another to ccmmit the crime avd the persciy solicited has
gotten to the point where a subgtantial step toward commission
of the crime has been taken thus msking the person solicited
guilty of atbemrpt as wsll as the criginal actor, on principles
of complicity, the actor must, to effecuvively raiss the
defense of reaunciation, prevent his associate from copleting
the crime.

& O

Paragraph (b) of this secticn deals with the question

of proof of the defense c¢f renunciation, wnich, it is believed

~occurs onrly rarely. The MPC and the propesed lMichigen code
make the defense an affirmative one. This meauns that the
defendant must raise the defense initially and introduce
some evidernce on the issue. The prosscution must then prove
beyond a reasonsble doubt thab no renmacicbion has cccurred.
The draft of the secbion suggested here and the New ¥ .
provision goes farther by requiring that the defendant not
only must raise the issue of renunciation as en affirmative
defense but also must prove it by a preponderance of the
evidence. -
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At the outset this is believed to be justified because
if repunciation is raised it does not involve the iseue of
guilt or innocence. The very fact that it is raised as a
defense admits, practically speaking, thot an abttempt, &3
defined in section 1, has occurred. Turther, the
of the renunciation seems to ba That kind of evidoer
within the knowledge of the defendant which he is b g
to present initially. By requiring not only initial prezer
tion pukt also the burden of proof bY a preponderance, it 1s

) e
N
b

ywnedge
> przourierl;

4O

felt that the defendant is treated fairly in that the defense
is so highly subjective that the stale might be unfalrly
burdened if it must nezgate the defense beyond a reasocnable
doubt. ‘ -

Tf this treatment of the defense is adopted, it shouid
be recognized as very unusual. Tt is anticipated that in
only the ravest situavlons in the new Oregon cofe will the
burden of prepondcratiion be placed on the defendant. The MPC
is very reluctant to approve the shift of the burisn to the
sccused in any situation and 1ls even Very sparing with th2
requirement of affirmative defenses. 86313, it i3 submitted
that boeconee the provision for a renunelavion deianse is such
a new concept virtually unsupported in exisbing case law
the provision of this secticn imposing the greater buxden on
the accuscd seems warranted.

r

D G Fh

B. Demivauion
The language in paragrapi (a) of the section is vaken
largely from the final draft version of the Michigan code,
but it reflects the policy of the New York Law, the MPC and
the Califormia draft on the subject. T1iincis makes no
provision in its code for +the defense of renunciation. The
crivation of subsecticn (D) is explained inmedistely above.

C. ERelationzhip to Tatsting Law.

The provisions in this sechion are new law in Oregon.
As discussed in the sumnary atove, the weight cf autbhority
elssvherc is that the defense of repunciavion 1is not avail-
able, but fae establishment of the defense, although an
innovation, seems clearly justified.
Paragraph (b), moking the defendent responsible to
introduce the issue as an affirmative defemse and cerry the
burden of proof by a prepeanderabtion, is eimilar to the exist-
ing Oregcn statute (ORS 1%5.3%90) relating to evidential burden:
when the defense of insanity is reised. This nolicy is con-
tinued in the draft of the Re cnsibility Axbicle. See o
section % of that Article in P.D.. No. 4, ». 10 (December. 1264

)

e

.

If the requirement that the cefancent muss prove re-
nunciation of his attempted crime by a prepocnderance of

-
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the evidence is unacceptable, your reporter str

as an alternabive thet the defense at least be

an affirmebive defense. Pursuant to this desisg
prosccuticn is relieved of the turder. of adCUbL
the first insbancs negeiing revunciation. If 1
Produces no evidecuoce cn the i;3q> there is no o
point to be submitlted to the jury. MHowever, intrednction
by the dafendant of "some evidenze" whers the defense is

designated as an affirmative one £hiiis the Lurden to the
prosecuticn to prove beJnﬂd a reascuable doubt that there
was no effectbive rerunciebion by the d efaJlanJ

-
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TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code

Section 5.0l. Criminal Attempt.

(4) Renunciation of Criminal Purpose. When the actor's
conduct would otherwise constitute an attempt under Subsection (1)(3
or (1) (c) of this Section, it is an affirmative defense that he
abandoned his effort to commit the crime or otherwise prevented
its commission, under circumstances manifesting a complete and
voluntary renunciation of his criminal purpose. The establishment
of such defense does not, however, affect the liability of an
accomplice who did not join in such abandonment or prevention.

Within the meaning of this Article, renunciation of criminal
purpose is not voluntary if it is motivated, in whole or in part,
by circumstances, not present or apparent at the inception of
the actor's course of conduct, which increase the probability
of detection or apprehension or which make more difficult the
accomplishment of the criminal purpose. Renunciation is not
complete if it is motivated by a decision to postpone the criminal
conduct until a more advantageous time or to transfer the criminal
effort to another but similar objective or victim.

#HARH

Text of California Tentative Draft

Section 802. Attempt: Renunciation.

In a prosecution for an attempt, it is a defense that the
person avoided its commission, either by preventing it or by
abandoning his efforts to commit it, under circumstances manifest-
ing a voluntary and complete renunciation of his criminal intent.
If the act or omission involved in the attempt creates a danger
to the person or property of another, renunciation is not a
defense unless it is accompanied by a successful effort to abate
the danger.

# #AAA
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Michigan Revised Criminal Code

Section 1001 Attempt.

(3) A person shall not be liable under this sestion if,
under circumstances manifesting a voluntary and complete renuncia-
tion of his criminal purpose, he avoided the commission of the
offense attempted by abandoning his criminal effort and, if mere
abandonment is insufficient to acoomplish this avoidance, by
taking further and affirmative steps that prevented the commission
thereof. The burden of injecting this issue is on the defendant,
but this does not shift the burden of proof.

#HEHAAY

Text of New York Revised Penal Law

Section %35.45 Renunciation.

5. In any prosecution pursuant to section 110.00 for an
attempt to commit a crime, it is an affirmative defense that,
under circumstances manifesting a voluntary and complete renuncia~
tion of his criminal purpose, the defendant avoided the commission
of the crime attempted by abandoning his criminal effort and,
if mere abandonment was insufficient to accomplish such avoidance,
by taking further and affirmative steps which prevented the
commission thereof.

#n A #
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Ssction 4. Solicitation--Definition. A person commits the

crime of solicitabion if with the »ugpose of cauzing snotlisn o

s LA Lo R '-; P e B R T S SN
engage 1n Sp@leAC corinet GJVShJJJl“lﬁ a crime O AD QG to

comnit such crime he coznands or solicits zach

engage in thal conduact.

COMMBENTARY .- d'*CImAWTFUnu““FIWILT“N

e i . B £ 4 T AT 7L AT L, LAl 1 T NS

A. Summary

The need for a general criminal solicitation statulte is
well stabed in the MPO comments:

"YJe have no doubt oursclves upon the issuve posed,
which ariges—-it is well to note--~not cnly in relation

+to inchoate cxrime hub so (though legs cortrover31ally)
in dealing with “h}Tl-Wuv Pur“ooéful gsolicitabicn
pﬂmsencq dangers calling for pre eventive J“TPTVPV“WGH
and. i< SulflC'GJ-L

N indicative of a digposgitiocn Lowopds
criminal activity to call fer 11ab113:y Moreover, th
fortuity that the pesrson sclicited does not syree

to cenmit or abternt to commit the incited crime plainly
should not relieve the golicitor of lizbility, when
otherwise he would be a conapirahon or an accomplice."
MBCQ coumment to Sec. 5.02, Tent. Drafs No. 10, p. 82,
(May, 1960). '

U‘

Pursuant to this sechion where A solici B to commit
a crime specified by A (or vhere A solicits to sciicit C to
commit such cvime), A's acht constitubes the crime of solicita~
tion whether or not » {or C, as the cass may be) actuslly
commita the crime or ethtempss to commit the crime. If after
the solicitabion by A the perscon solicited actually commits
the crime, opr attempls to commit the crime within the
definition of a criminal abiempt, A is also guiity of the
completed celme or the abbempt oinn the basis of criminal
compllb1UJ° (Sce MPC Seaco 2706 on complicity). It shcould be
remzmbered, hdvmﬂﬂr, that Section 13% discussed infra, would
establish the policy that A could not he convicted of more
than one inchoate offense relating to the same contemplated
crime. See the comments following Section 1%, infra.

1ts
B

A solicitation is almost alweys for the commission of
the comtlcte substantive coffensce. e defin4+1h‘, of course,
covers this 5, but it also covers the wnasual sibuation where
the solicitor actually solicits an atiempted crime This
would occur in the case where uhe crie coatemo;ated could not-
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be completed because of a "legal impossiblility" discussed
earlier in connection with section 2 which bars the defense
of impossibility in the crime of attempt. To illustrate, A
sclicits B to commit the crime of receiving steloen proverty.
B receives the property and conceals it btelieving, as does
A that +the property is stolen. In actuality the property
is not stolen thus rendering commission cof the crime "legally
impossible." Under the definition of attempt in sections 1
and 2, B nevertheless is guilty of the crime of atterpt o
receive stolen property; under the rules of complicity in
MPC Sec. 2.06, as well as the existing general rule cf law
on the point, A is also guilty of the attempt; under the
‘definiticn of solicitation in this section A also is guilty
of soliciting conduct which constitutes an stbempt. Again,
it ehould be rzcalled that A could be prosecuted for both
solicitation and attempt and could be convicted of either
but under the policy of section 13, infra, could not be
convicted of both the inchoate offenses. o :

The reqguirement of an actus reus--that to be guilty of
solicitation the actor must "command or solicit" ancther to
engage in criminal conduct is chosen for the resscn stated in
the comrnent to Section 1010 of the proposed Michigun criminal
code:

"The Committee believes that the definition of the
actugs reus should be narrowly drawn to prevent the
irposition of liability based on casual remarks. of
course, the mens rea regnuirement serves as a formideble
safegnard in thls area, but it was felt that terms like
"request” and "encourzge" might be Too open-endec.. The
term "solicits" was therefore ussd because it is an
historic legal term that would carry with it the tradi-.:
tional limitations that are intended. It should be noted
in this regard that while "soiicits" is commonly used
with reference Lc one who seeks anovher out in the first
instance, neither its dictionary ror legsl definition
is go limited. The term "commeunds" has been added be-
cause btechnically it might not fall within the dictionary
reaning of solicitation, i.c., entreating, importuning,
etz., yet it cerbtainly invclves the same form of affirma~
tive premotion.” Commant to Sec. 1010, Michigan Final
Draft, p. 9% (Sept. 1967).

The section further requires that the criminzl conduct
solicited must be "specific conduct". This requirement serves
two purposes. TFirst, it describes with precision the kind of
mens rea required in the offennse. Second, it is degigned to
allay some of the problems with respect to encroaczhment
on traditional free speech concepts. As put by the comment
to the MPC section, the problem is in preventing legitimate
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agitation of an extreme or inflammatory nature from being
misinterpreted as soliciting to crime. See-Comment to §2.02,
Mont. Dreft No. 10, 87-8 (Mzy 1960). It is said aptly in the
Michigan ccomment to its solicitation definition section, "a
goneral exhortation to 'go out and revelt' does nos eonstitute
solicitetion, althcush it may in parvicular circumsbiancses
conetitute incitement to riot. It is necessary in context
of the background ard position of the intended recipient
that the solicitation carry meaning in teras ¢f preposing
scme concrebe course of conduct that it is the scbor’s ol
to incite." Michigen FPinsl Draft, Comment to 31010, p. <S4
(Sept. 1967). ‘ .

C

“ect

-t
-

The ssction applies to all crimes--misdemeanors as wall
as felonies. Some diffesrence of opinion exists a5 to whether
i4 should be a crime to solicit the comnissiocn of a misdemeanor
The Michigan comment is helpful here:
"tn large part, the opposition to ewtension of the
offense to the solicitation of all cwximinal acts hus
bveen plagued by its possible spplicaticon Lo crimes which
hemselves are either generally not enfo ced o ace
considered 'trivial'. As poinied cut in tha Moasl F
Code commentary, courts have been particulariy coacud
sbout application of the crime of solicitation® =zdul
fornication, incest and liquor and revenue violations
With vespect to adultery it has been urged in stronsg
terms that its solicitation ought not to be crimrinal
whether adulbtery is a felony or a misdemeanor. It is
feared that many innocent gestures, remarks and innuendoes
will be inberpreted as invitations GO commit advltery;
to prevent tle use of such expressions as the basis of
blackmsil or oppre&sion, sciicitation of adultery should
be given judiciel iwmunity (Model Penal Code, sunra at 83
This fear, of course, would not be relevant in Michigan
since edulbtery and fornicaticn are not crimes under
chepter 70."

(The MPC also deletves adultery and fornication from the
‘1list of punishable crimes. This would appear Lo be the best
policy fox Oregon. See MPC Comment, Tent. Draft No. &, : -
pp. 20410 (hpril 25, 1955) - Repoerter).

"Tnanfar as other misdemeanor offenses are concerned,
there seems to be no justification to exclude liability
for sclicitabion while upbolding liability for solo
atvtenpts or attempis to aid and. abat. <olicitation is,
in one respect, more dangarous than a direct attempt by
the individual, since it may give rise to cooperaiion
among criminals that is in itgelf a special hazard.
Solicitation may, indeed, be thought of as -an attempt
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to conspire. The fortuity that the person solicited
does not agree to commit or attempt to commit the in-
cited crime plainly should nct relieve the solicitor
cf lisbility, when otherw.se he would be a conspirstor
or an accnmplice. Moreovsr, the solicitor, wouwing his
will through one OX MO agents, manifests

3 an

to crime more intelligent and masserivli than the efiorts
of his hirveling, who clearly will be liable for s
unsuccesaful athbempts. In sunm, purpcseful golisitaticn
presents dangers calling focr prevenbive inbervention
and is sufficiently indicative of a dispositicn towards
criminal activity to warrant 1isbility irrespective of
the seriousness of the crime solicited." Commen?t to

§1010, Michigea Final Draft, D. 95 (Sept. 18G7)-

B, Derivabtion

Me languaze of the section comes from 31010 (1) e
of the . Michigan ssction and fron the MPC §5.02 (L). The
policy expreszed in the MPC is incorporabed fully but l=aguage,
believed +to be moxe preciss, 1S horrowed from the Michigan
formulabion particularly with respect o the descriphion of
the act of solicitatvion--one who "ecmmanids and scli "
instesd of the MPC version--one wio "eommands, €ncourages or
requests.”

C. Releticuship to Existing Taw

A mere solicitation, even if accompanied by such acts
as offer of payment for comaission of the crime or the
supplying of materials by +tha sollcitor to commit the crime,
does not owdinavily consbituve an. atbempt in the mejerity
view. Sce Perkius, The Criminal T.w 508-10 {1957) and MPC

Comment to §5.02, Tenit, Drafl 60T, p. 85-6 (May 19€0).
(Solicitatiocn nay 12 a Very imited number of crimes also

constitute an atiempt to commlt the curime. Fxamples are
solicitation to sodomy or solicitation to bribery. ©See
Perkins, pp. 508-9).

o

The case of Shate v. Taylor, ‘7 Or 45 190G} involved
an indictment for atwenpued arson onder Oregon's sketchy
general attemps section, now CRS 161.090, which provides
that if auy person "abtempts o cormit any crime and in such
atterpt does any act towands the commission of such crime"
he is guilty of attempt. The facts of the cass, however,
clearly show that the dofendant had not himself intendsd %o
set fire to the victim’s barn bubt instead had solicited one
McGrath to do the job for hin, 4 tha bime of the defendant's
solicitation of Mclrath Cregen hed 1o ceneral solicitation
statute. Nor was it possible to fall back on the crime of

J

v
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solicitation recognized in the Common Law, because Oregon
had sbandoned all Common Law crimes except those enacted

in its statutes. Thus, for justice to reach the defandant
in the Taylor case, the general attempt statute was employed.

The Oregon Supreme Court held that the defendant's
solicitation was in fact an abttempt to commit arson, bezause
by hiring McGrath to commit the crime and giving McGrain
materials to set the fire, the defendant had done the last
acts possible for him to do under the scheme. Thus, cencluded
the court, the defendant's act was not mere preparation but
was an act constituting en attempt.

The position of the Oregon court in State v. Taylor, in
effect making solicitation the equivalent of a criminal
attenpt, is cited by the MPC as being the minority view and
is criticized as bad policy. Although Perkins-deces not cite
the Taylor case specifically in his discussion, ovher cazes
cited =s peing in the minority, of which he also is critical,
are zlmost identical on their facts to Taylor. (It is in-
teresting to specuiate that the Oregon Supreme Court nlght have
arrived at the conclusion that the defendznt was im fact gullt:
of attempted arson but for a different and better reascin.
McGrath, the party solicitated, took the materials to start
the fire from the defendant and actually got within 20 feet
of the barn he was to burn before he was frightened away,
thus frustrating completion of the crime. McGrath's acts
under most of the definitions of the then existing rules
drawing the line between mere preparation and avtempt, probably
constituted an attempt. There is no conflict in the law that
if a person solicits a crime which is actually commitvted or
attenpted by the person soiicited, the solizitor becomes
equally guilty of the attempt or the cornleted crime on the
principle of criminal complicity. It would appear that the
case more properly should have been decided on this basis.)

The section also affects a few existing Oregon statutes.
ORS 161.3%30 is the statute which comes closest to being a
‘general solicitation formulation. It reads as follows:

"Any person whe threatens cx advocates by speech,
writing, printing, drawing, or by cny other method, the
commisgion of a felony, shall be guilty of a crime and
upon. ccaviction shall be punished by a fine of not less
than $50 nor more than $1,000 or by imprisonment in
the county jail for not less than one month nor more
than one year, or by imprisonment in the penitentiary
for not more than five years, or by both fine and
imprisonment.”
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No case was found construing this section of ORS. The
language of the statute is not very helpful in defining
solicitation and for this reason alone should be supplanted
by the suggested new section. But the existing statute’'sg
provision encompasses a diifferent policy also; it sppites
only to incitement to commit felonies. The draft sschion,
for the reasons set out in the summary above, would make
solicitation of any crime--misdemeanor or felony--a crine,.

One or two other instances of solicitation statutes
were found in the Oregon statutes relating to speczific
crimes. ORS 162.130 makes it a crime to "procure or incite"
another to commit perjury and ORS 162.140 makes similar
provision relating to ocath taking. These sections, and any
others like them, would be unnecessary upon the enactment of
the proposed section covering solicitation gererally.

AT
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TELT OF REVISIONS OF OTHER STATES

* =y

Textt of Model Penal Code

Section 5.02 Criminal Solicitation.

(1) Definition of Solicitation. A person is guilty of
solicitation to commit a crime if with the purpose of promoting
or facilitating its commission he commands, encourages or requests
another person to engage in specific conduct which would constitute
such crime or an attempt to commit such crime or which would
establish his complicity in its commission or attempted commission.

rAAYH

Text of California Tentative Draft

Section 805. Solicitation: Definition.

A person is guilty of solicitation to commit a felony when
with intent to promote or facilitate its commission he commands,
encourages or requests another person to perform or omit to perform
an act which constitutes such crime or an attempt to commit such
crime or would establish his complicity in its commission or
attempted commission,

FABHRAS

Text of Illinois Criminal Code of 1961

Section 8-1. Solicitation.

(a) Elements of the offense.
A person commits solicitation when, with intent that an offense

be committed, he commands, encourages or requests another to commit
that offense.

#OHRHY
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Text of New York Revised Penal Law

Section 100.00 Criminal solicitation in the third degree.

A person is guilty of criminal solicitation in the third degree
when, with intent that another person engege in conduct constituting
a crime, he solicits, requests, commands, importunes or otherwise
attempts to cause such other person to engage in such conduct.

Criminal solicitation in the third degree is a violation.

Section 100.05 Criminal solicitation in the second degree.

A person is guilty of criminal solicitation in the second degre
when, with intent that another person engage in conduct constituting
a felony, he solicits, requests, commands, importunes or otherwise
attempts to cause such other person to engage in such conduct.

Criminal solicitation in the second degree is a class A
misdemeanor.

Section 100.10 Criminal solicitation in the first degree.

A person is guilty of criminal solicitation in the first degree
when, with intent that another person engage in conduct constituting
murder or kidnapping in the first degree, he solicits, requests,
commands, importunes or otherwise attempts to cause such other
person to engage in such conduct.

Criminal solicitation in the first degree is a class D felony.

HtHAH A

Text of Michigan Revised Criminal Code

Section 1010 Criminal Solicitation

(1) A person commits the crime of criminal solicitation if
with the intent to cause another to engage in specific conduct
constituting a crime, he commands or solicits such other person to
engage in that conduct.

##HH A
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Section 5. Solicitation--Renunciation a Defense. (a) It is a

defense to the crime of solicitation that the person soliciting
the crime, after soliciting snother person tc commit a crims, ner—
suaded the person sollclued not to commit the crime or ovherwicse
prevented the ccmmission of the crime, under circumstances meni--
festing a complete and voluntary renunciation of his criminzl purpos
(b) The defense of renunciation is an affirmabive defense

which shall be proved by the defendant by a preﬁonderance of the
evidence.,

COMMENTARY - SOLICITATION-~RENTNCIATION A DEFENST

The guage of this section is derived largely from
MPC 35.02 ()3 The New York and Michigan codes also pirovide
a defense of renunciation; the Illlnnlo code does nota
California in its tonta+¢ve draft makes a renurciation doisnge
for attempt but, rather guvpr¢51nvld, provides no rerunciaticn
defense in sclicitation. The comments pertinent Ho rermuncia- -
tion as a defense to criminal attempt are generally epplicable
here. See section 3 supra.

#HAASS
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ITKT _OF REVISICNS OF OTHER STATES

Text of Model Pensl Code

Section 5.02 Criminal Solicitation.

(3) Renuaciation of Criminal Purpose. It is an affirmative
defense that the acfor, after soliciting ancther person to commit
a crime, persuvaded him not to do so or otherwise prevented the
commission of the crime, under circumstances manifesting a complete
and voluntary renunciation of his criminal purpose.

rHRHH

Text of Michigan Revised Criminal Code

Section 1010 Criminal Solicitation

(2) A person shall not be liable under this section if under
circumstances manifesting a voluntary and complete renunciation of
criminal purpose, he (a) notified the berson solicited of his
renunciation and (b) gave timely warning to law enforcement
authorities or otherwise made a substanftial effort to prevent the
performance of the criminal conduct commanded or solicited. The
burden of injecting this issue is on the defendant, but this does
not shift the burden of proof.

HREABNA

Tekt of New York Revised Penal Law

Section 35.45 Renunciation.

4, In any prosecution for criminal solicitation pursuant to
article one hundred or for conspiracy pursuant to article one
hundred five in which the crime solicited or the crime contemplated
by the conspiracy was not in fact committed, it is an affirmative
defense that, under circumstances manifesting a voluntary and
complete renunciation of his criminal purpose, the defendant pre-
vented the commission of such crime.

# At
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Section 6. Conspiracy--Definition. A person is guilty of
conspiracy with another person or persous vo ceommit a crime if

with the purpose of premoting or faciliteling its commlssion he:
(2) agrees with such other persen or persons that ons or more
of them will engage in conduct which constitules such crime or an

attenpt or solicitation to commit such crime; or
(b) =agrees to 2id such other person or persins in the wlanuing
or commission of such crime or of an abttempt or soliciteticn to

-~

commit such crime.

B i A i e, S e Bt

COMMENTARY - COHSPIRAGY.-D DEFINITTON

- The MPC, Tent., Drait No
excellient and exhauzstive dizgcus

relating to the crims of LTacy. © ! O
sectiouns on couspl“”,v follow almost word fon word
pro«chOﬂs contalned in ¥$5.0%, the comwnsnits hwere e
=1

¥
zlnes

ce arc drawa
largely from that material tr"ﬁucb paraphrase and <Eamcles.
An exception te this are thoss instances where the Oregon law
of conspiracy is discussed. Regarding the djscusc'cn of the
Oregon cases, the reader should remember that until 1937

with the enactment of c. %62 of the segsgion laws of that year
(now ORS 161.320) there was no general crime of co w_?lTS“y
defined in Oregon. Nevertheless much insight into the Law"
of conspiracy can be gained frowm Cregon cases decided prio

to 1937 on such issues as the qco;= of conspir acies, the
nature of the agreement required axd Tthe duration of .
conspiracies. The pre-~193%7 cases Qlovf”“ Taesge issues not

as a result of indictmentaz on charges of conspiracy Lo commitb
substantive crimes, bubt as a resu*b of indictments to commit
substantive crimes where two or more persons were involved in
the crimes. The Oregeon courts in such early cases applied
the rules of evidence as to declarations, aﬂmissions and
hearsay developsd in conspiracy cases. Only two Oregon
Supreme Court cases have been Tound since 1957 whlch arise
specifically on indictments for the crime of conspiracy under
the 19%7 suvatute. Unfortunat eTj in noither case is there much
useful infermation defining and discussing the problems and
issues concerning conspiracy as a crime in its own right.

A, Surmaxy

et s 2 s

1. The Objective of fbe Censpiracy. The sec tion pro-
scribes concerbted action where the objective is a crime. Some
states still employ the Common Law provision in which a con-

spiracy is defined as a combination formed to do either an
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unlawfu1 act ocr a lawful act bv unl
efiniticon fails to DOV 1e-ﬂ“ﬁL1T1“l
of corduct to have i
definition eschews:
with the NFC drait
has a crime as its 3
restricted than the formulali
prphlblfu cenly conIpivacies
MPC version GXLEJJ. algo to

a D
Law fox and, 1r daeco
the ,Jrﬂvira caly when it
XV Ora'ﬁn's rommalation is mo
7,

2. The Cengpiraborial Relati
Aporoaﬂh°

Of this aspect the MPC sayus:

ceparts from the

Sipelv hilotaral
an entirely niloteral

A B
WoOLTHICIEILY I e

trad“t¢onﬁL '?; ﬁ cnnsiz_;_
crw mulbtilaobtersl o hip, the vii

gtandard forr cast in terms cf 'two or wmore perzons!
azreeins or coud ng to commllt a orime. Abt on is
dLP“C'bd l*sk,ad 1o each individual's culpab: 54 fex's
framing the definition in terms of the cornducs which

suffices to est auldg the 1liability of any given actor,
rather than the conduct of a grovp of which he is charged
to be a part--an appreach which in this comment we hc"“
ds ui'rv1h 'unilateral't Commente, Teo D. No. 20, p. 104
(Wﬂy 196 ()

The geqeidl Onc
the standard form ula*.-m
agrceing to commit avy e

statube (ORS 101L.%20) follows
_ 2 terms of "Lwo o oonore persons”
ony.  Inber CETILRE O 1L.e

Oregon code of military justice coatains formulacion in
ORS %98.3%12, enacted ID 1951, which adepts the MEC ur llateral
formula. The same unilateral appros cn is adopted in

ORS 474,020 relating to narcoclc driug offenses.

The purpoce of the unilateral =op:
immaterial io the guilt of a censpiratn
the persons he has conspired with have
be convicted, isnt general law (no Orveson cases _wers
found) frequently ﬂdldn otherwise, reaoun¢u5 thet if the
definition of a pODSpLIa"V reads "agrecment by two or more
persons" to commit a crime, this means there must be ab
least two guilty counspirators. The draft section will avoid
this result. The following examples are illustrative:

(a) A conspires with X to commit a crime. X,
however, is insane, or is innocent of the purpose cf A, or
is 1rrespon51ble due to immaturity. A nevertheless is
guilty of comspiracy under the draft. (Tkhe result in this,
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and the following examples is implibit in this draft
section; it is stated explicitly in section 12, infra.
See the commentary to section 12).

(b) A conspires with X to commit a crime. X,
unknown to A is a peliceman, or is woerking with the
police and has no intention of geing through witih the
crime. A, under the draft, is guilty of consgpiracsy.

(¢) A conspires with X to commit a erime but X
has not been apprehended, or is unknown to the grand
jury, or X is known but not yet indicted, or X has been
granted immunity. Under present general law (no Oregoen
cases were found), A is amenable to conviction for
conspiracy, and the draft continues this policy.

(d) A has conspired with X, and X has been bried
and acquitted prior to A's trial on the same cornsriracy.
A may still be convicted under the uniiateral approsch
of the draft. This is contrary to the decided cases
(none found in Oregon) but is justified cn the following
basis: it is recognized that inequalities in ®the
adninistration of laws are, to some extent, inevitohle;
that they may reflect unavoidable differencas of pronf,
end that, in any event, they are a lesscr evil than
granting immunity to one criminal because Jjustice has

miscarried in dealing with another.

The requirement of purnose. The Jraft endeavors to
solve several problems not heretofore confronted in lanzusce

of the statutes, except in the very newest codes, but cdealtd
with instead almost entirely in gupt opinicns. The traditicnal
definition in the statubtes seyo nething about the acter's

state of nind except as o Hhe ccncep®t of agracnsat. The

draft endeavors to provide more precise shendzris by requiring
a "purpose to promobte or facilitate the commiscicn of the
crime,"

i
%)

An example demonstrates the problem. A is a retail
grocer who sells large quantities of sugar and yeast to
persons whom he knows are using the materials to make illegal
whiskey. A is motivated largely by a dusire to make a normal
profit on the sale of the sugar and yeast. Is it enough to
make him guilty of a conspiracy to mske illegal whiskey if
he merely has knowledge that he is facilitating the crime?

The decilsions are in conflict. New York answers the
above in the affirmative pursuant to passage recently of a
law defining the crime of "criminal facilitation." The
New York statute declares that this crime is committed by
any person who, '"believing it probable that he is rendering
aid to a person who intends to commit a crime," provides such
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person with the means or opportunity to commit the crime.
N. Y. Penal Law, Secs. 115.00-115,15.

In the above eztample, however, A, under the draft
section, would not be guilty of conspiracy. Not only must
A have knowledge, he must engage in the sale of the commodities
used in tkhe crime with the purpose of fecilitating the c::’*r‘e°
Under the draft the purpose need nct be espress. Ik :
inferred in the proper circumstances some of which - T
include large sales, the seller's initiative or enco ULeanent
continuity of the relationship and, perhaps though rnot in
the eyample given, the contraband nature of the material
sold. See e.g., Direct Seles Co, v. U, Sc, 703 (194%3).

The effect of the "purpose" clause on Oregon law igo
difficult to state depending on how one reads the decision
in State v. Boloff, 38 Or 568 (19%2) where the defendan’ was
being tried for v¢olatlon of the criminal-syndicaliem gt
advocating use of violence as a mezns of effecting political
and industrial change. (The statute was rnpe11®' in
in the same act which creatied the present conso:racy formul
tion now found in ORS 161.3%20). The majority for the court
seems to say that defendant by Joining the Communist Party,
having available the printed goals of the party, havicg

listened o speeches snd plans to foment uwrest, abc.,
thereby had knowledge of the common design whicn was o

. b 0 » 3
conspiracy to cause violent change. This "knowlied:e" was

enough to find he was part of the conuui;eCT for puiposcs
defendant. The dissent points out, however, ufHL the
defendant was an uneducated commen laborer who *‘“ily had
no idea of the aims of the Communizt Party and who could
even read or write. The dissent Jfound \ngt the defendant
had joined simply becamse he heard it wis o workingmen!s
party trying to improve wages and condlivilons,

The Boloff case seecis %o hold thaet krowiedge of “he
crininal scheme plus facilitation of it throusgh paid mCJber—
ship is enough to oonstltute the required mens rea for
conspiracy. If this is the correct view cf what the case
holds, then the draft section would reverm the hcelding, be-
cause it ig doubtful that Bolofif had formed a purposs to

facilitate thz crime,

5. No Ovegf_égzmﬂqquﬂrcd The draft section follows
the MPC very closely except ior the MPC provisicn as bo an
overt act. The MPC in §5.03% (5) requires that if the criminal
objective of the conspiracy constitutes only a felony of the
third degree or a misdemeznor, an overt act must be proved

in additvion to the agreement to commit the crims., DMost
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modern statutes, including Oregon's, require proof of an
overt act in all conspiracy cases. The Common Law of con-
spiracy contained no such requirement.

The gravamen of a conspiracy is recognized as the
combination, the coming together of two or more pe N woich
may grestly increase the chance that the substantite arime
contemplated will be consummated. 'he comment in thwe [richigan
proposed code is appropriate here as to the efficacy of the
overt act requirement. "The Committee could find no woiue
in addi:.g such a requirement, particularly since ths in-
significeance of the acts that will meet the requirement
render it almost meaningless.” Mich, Final Draft, Comment
to 81015, p. 99 (Sept. 1967). The arsument is sometimes
heard that the requirement of an wveri act before tha
consplracy is indictable affords a locus poenitonbtias,
meanivg, roushly a place and time for a repentance aund change
of mind, which might have the effest of encouraging the
disbandment of the conopiracy. This locus poend:bentias
argument is obviated in part, at leasi, ty {the provieicsn
in section 10, iunfra, which establishos a

defenss Lazed on
a complete and voluntary renunciation of the c DITECY
= o

by a participant if the renunciabion friustrates
1

the seeowplish-
ment of the criminal objective.

B. Dorive

The longuage of 35.03 (1) of the MPC is folilowed,

C. ZRelationshin to Existing Law

The present Oregon statutory definiticn of the cri
3 ' S '

wniclh read

conspiracy is found in CRS 161.%

"If two or more pevsons congpive Lo commit eny
Telony defined and wadz punishzble by the laws of this
stabe and one or more parties does any act Lo effect
the object of the comspiracy, each of %the parties

to the conspiracy, upon convicticn, shall be punished
by imprisorment in the stats. penitentiary fow not more
-J: J

than trree yesrs or by a fine of not more than $1.000
both, v ? s
or both. :

As discuzsaed ebove, this definition is considerably
expanded and chenged by the draft section. For insinases, 2o
overt acl is roquired in the draft. Under the draft section
congpiracy to commit misdemeancrs as well wn felonies is
made a crime. The draft takes the unilabveral approach in
its definition--"when one person conspires witl enother' ..
as compared to the usual formulation as exemplified in the
Oregon statute--"when two or more persons agree to commit
a felony". The draft section requires an agreement between

conspirators with the "purpose of promoting or facilitating"
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the commission of the crime. The Oregon statute is silent
on this issue and the Oregon case law seems to say that aid
with mere knowledge that a criminal course of action will
be pursued suffices to constitute a conspiracy. Tha draft
mekes more specific the mens rea element in the datisdticw
of conspiracy with the efféct that it is crinminel 5050 aa A
congpiracy if the actor has the purpose with others of
comnitting a certein crime. Aid with mere knowledzae
existence of the conspiracy does not constitute the Qe
cengpiracy under the draft.

el

#oHHAA
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1.2XT OF REVISIONS OF OTHER STATES

Text of Model Penal Code

Section 5.03 Criminal Conspiracy.

(1) Definition of Conspiracy. A person is guilty of
conspiracy with another person or persons to commit a crime if
with the purpose of promoting or facilitating its commission he:

(a) agrees with such other person or persons that they or
one or more of them will engage in conduct which constitutes such
crime or an attempt or solicitation to commit such crime; or

(b) agrees to aid such other person or persons in the
planning or commission of such crime or of an attempt or solicitatic
to commit such crime.

(5) Overt Act. No person may be convicted of conspiracy to
commit a crime, other than a felony of the first or second degree,
unless an overt act in pursuance of such conspiracy is alleged
and proved to have been done by him or by a person with whom he
conspired.

AR

Text of Michigan Revised Criminal Code

Section 1015. Criminal Conspiracy.

(1) A person is guilty of criminal conspiracy if with intent
that conduct constituting an offense be performed, he agrees with
one or more persons to engage in or cause the performance of
such conduct.

#AAAY

Text of Illinois Criminal Code of 1961

Section 8-2. Consgpiracy.

(a) Elements of the offense. A person commits conspiracy
when, with intent that an offense be committed, he agrees with
another to the commission of that offense. No person may be con-
victed of conspiracy to commit an offense unless an act in further-
ance of such agreement is alleged and proved to have been committed
by him or by a co-conspirator.

AR
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Text of New York Revised Penal Law

Section 105.15 Conspiracy}in the first degree.

A person is guilty of conspiracy in the first degree when,
with intent that conduct constituting murder or kidnapping in the
first degree be performed, he agrees with one or more persoms to
engage in or cause the performance of such conduct.

Section 105.20 Conspiracy; pleading and proof; necessity of
overt act.

A person shall not be convicted of conspiracy unless an overt
act is alleged and proved to have been committed by one of the
conspirators in furtherance of the conspiracy.

HAAHEH
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Section 7. Scope of Conspiratorial Relationship. If a person
is guilty of conspiracy, as defined in section 6 of this Article,

and knows that a person with whom he conspires to commit a crime
has conspired with another person or persons to commit the same
crime, he is guilty of conspiring with such other person or

persons, whether or mot he knows their identity, to commit such

crime.

Section 8. Conspiracy with Multiple Criminal Objectivez. If =

person conspires to commit a number of crimes, he is guilty of only
one conspiracy so long as such multiple crimes are the object of
the same agreement or continuous conspiratorial relationship. The
provisions of this section epply although the agreement 1s nenewed
with, or the conspiratorial relationship is extended to include:
other persons.

COMMENTARY - SCOPE OF CONSPIRATORTAT, RETATIONSEIP AND

AT T Tk b 7.

CONSPIRACY WITH MULTIPLE CRIMINAL OBJECTIVES

Of these sections and section 6 the MPC says3:

"The Draft relies upon the combined operation of
[Sections 6, 7 and 81 to d:lineate the identity and
scope of a conspiracy. All three provisicns Focus
upon. the culpsbility of the individual actor. [Sections
6 and 77 limit the scope of his counspiracy (a) in terms
of its criminal objects, to those crimes which he had
the purpose of promoting or facilitating and (b) in terms
ol parties, to those with whom he agrecd, except where
the same crime that he conspired to commit is, to his
knowledge, alsc the object of a conspiracy between one
of his co-conspirators and another perscn or perscns,
[Section 81 provides that his conspiracy is a single
one despite a multiplicity of criminal objectives so
long as such crimes are the object of the same agreement
or centinuous conspiratorial relationship." Comments,
T.D. No. 10, pp. 119-20 (May 1960).

Ve

l. Party and Object Dimensions. TIllustrative of the
problem here 1s the following simplified fact situation vased
on U. S. v. Bruno, 105 F.2d 921 (24 Cir. 19%9). A group of




dope smugglers imported narcotics into New York and sold
them in New York to distributor middlemen, who in turn sold

the drugs to retailers in other states, one group in Louisiana
and one in Texas. The holding in the Bruno case was thas all
smugglers, middlemen, and retailers, (ET@EE 85 defendants) were
part of the same conspiracy. A different result would probably
obtain under the concept advanced by the draft section. Of
this the MPC says:

"With the conspiratorial objectives characterized
as the particular crimes and the culpability of each
participant tested separately, it would be possible to
find in a case such as Bruno--considering for thes moment
only each separate chain cof distribution--that the
smugglers conspired to commit the illegel sules of +the
retaillers but that the rebailers did not conspire to
commit the importing of the smusglers. Factual situstions
warranting such a finding may casily be conceived: the
smugglers might depernd upon arnd seek to fesber their
retail markets while the retailers might have nany
suppliers and be indifferent to the success of
single source., The court's approach in By
admit of such a finding, for in treating the
objective as the entire series of crimss invo
smusgling, distributing and retailing requires
a finding of no conspiracy or a single conspiracs
which all three links in the chain conspired to cozmit
all of each other's crimes.

T Ty
EER
s
]

"It would also be possible to find, with the in-
quiry focused upon each irdividual's culpability as to
each criminal objective, that some of the parties
in a chain conspired to commit the entire series of
crimes while others conspired only to ccmmit scme of
these crimes. Thus the gnugglers and the middlemen in
Tuno may have consnired to commit, promobte or facilitate
‘the Importing and the possession end szles of all of
the parties down to the final retall sale; the rstailers
night have conspired with them as to their own peosession
and sales but might be indifferent to &all the sieps
prior to their receipt of the narcotics. In this
situation, a smuggler or a middleman might have cernopired
with all three groups bto cormit the entizre series of
crimes, while a retailer might have conspirad with the
same periies but to commit fewer criminal cbjectives..
Such results are conceptually difficult to mcacl: under
existing doctrine not only because of the fraguent
failure to focus separately upon the different criminal
obiectives, but because of the traditicnal view of the
agreement as a bilateral relationship between esch of
the parties, congruent in scope both as to its party and
its objective dimensions.
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"0f course, the major difficulty in finding any
conspiracy which includes as parties both the smugglers
and the retailers is the absence of direct communicabion
or cooperation between them. Despite such absence an
agreement may be inferred from mutual facilitation and
evidence of a mutual purpoce. [Section 61 of the Draft
would not preclude the inference, *though it is more
specific than the present law on the DPUTPOSE *“Q”L“e~
ment. But the present concept of agreenment and even
the more specific criteria embodied in [Section &1 tend
to become somewhat ambiguous when egpplied to a relabion-
ship that involves no direct communication or croperation.
Consequently, [Secticn 71 of the draft has been d=z:igned
to facilitate the inquiry in such cases.

"[Saction 71 extends the party dimensisn of
defendant's conspiracy beyond thoe ith uhc“ Pp
but at the some time preserves the a2slc limi
that the defendant must have COﬂuDerd witi

to pursue the particular objective within the :
& [Section 6]. He must have agreed with somsone
th the purpose of promoting or fa017 tating

Y

ccmm1881on of a particulsr crime; if %to his
others have coqoplreﬂ with his CDmLOHSDLr bor h
the same crime he 13 also guilly of COﬂCTTP”’g | Cpwal
them ©o commit that crime. In each chain of
case, for erammle, where actual cooparation and ﬂlmmunlca-
tion were established only boLmn@n the middlemen znd

the retailers, separate conspiracies might easily be

found under [Bection 6] between each of these pairs of
groups; and the objertives of cacn such consplracy might

consict of axny ow all of ilhe crimes dl“m1 0 carmi-'utc.d
by its m@much The snuw 2rs and 3 could
then he drawn intc a simgie Cﬁpvll4mb cesion 77
pMW” as Lo objectltiven common Lo holh such Chnsrlra ies,
if each had knowladge of he obhesr's counspiracy wiih
Ty AAT T t STe NN 3 b Fhoa I /ﬂ'- vyt n, -
CAC m‘l.uuL_;.uyJ.(w._ O Cormiy cese IR S . DSEE BUCH Ko

ledge on the part of, say, the rehallasrg, 1t wenld he
rossikle for the simugglers to have conspired with
retallors through the middiemen. Lo comail thess criwss
while the retallers conspirced cnly with the middlemen.
In this cage there would be geperate conspiracies
congruent as to ¢bjective but differing as Lo parhbies

L} ] -~

The fanf situation descoribed above might be likened to

a chain congpiracy. A different though related prodlono ig

prese

nhted in the situation where the congpiracy cezerbles a

wheel. ¥or example, 4, representing the hub of the whesl,
conspires 1nd1v1duql]y with B, C. D, F, and P, who mzyv be

seen

as the spokes of tThe whe 1, o obtoLn Treviulent loans

for each of the "spokes.," The "spokes” of tlic wkeel are
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—entirely unknown to each other. Under the draft there would

be separate conspiracies between A and each one of the "apokes,’
but nc conspiracy as to all, since, under section 6, each
individual "spoke" has an arteement only with A aﬁd connos be
said, under section 8 to have kncwn that A would Conuleb with
others to commit the ssme kind of c¢rine.

2. Iffect of IMulviple Criminal Objectives. The nwchlem
dealt with in ¢ bb"LlOﬂ 8 of the drait 1s illustrated by the
following exemple A and B agree to rob a bank., In or@er to
accomplluh this goal they stcal a car, break into al
store and steal some guns, all for the purpose of :
bank. Under the draft section they can be conngued v
of one conspiracy--not for separate counts of conspiracs
steal the car, concpiracy to burglarize the store snd con-
spiracy to rchb the bank. This is epparently in accoxd with
present general law (no Oregen cases were found)
rule would ohtaln where Lhcr are successive vis
the sam> statute .puesuent to one overall congpix

Mie gane

e

"The significance of the...rule of couvrse zghends
beyond Lhe questicn of cumulation of penaliics. Iy )
holding that a single conspliracy may exbrace a mujbipli-
city of criminal Ob]QCulVGu the rule affects the dever-
ninaticn of the cons 11U41y's scepa for all purpozes.

Conzeg uoHUT*, it operates to the defondant s d*”ﬂ"vantage
ingofer oz these purposcs invoive 2 congriraston's
ability for oll the acstiviiies of 201 ths persons

in the conspirvacy——ec. g,, wlth rvupCCU to his lisabil
under precent law for subgtentive crimes, the sdmissi-
bW]Lty agoinst him of hearsay achtas and dbbl&f 3

and satisfociion of the overt adt requimrewment
statutor of linitablon or rules nf venue ond

oo Jiowever, wilth regspecst bto thae queshion of
convichHions and sentances involved in the [i7

casz, and Lhn related guesiicons of multiple
on1 formex JoﬁyaJLw a finding cof a Qjmgle

Ty =~ - . - .
chan separcte smaller ones ig in the

*rlbnﬂst, snd the rule thersefeore operates Lo his
MEC Comments, ©.D. No, 10, pp. 125-9 (May 19¢ S0

~

ia Personuvel: Tdabiiity off Adhersoibts, On this

"Seomewna® more troublegome is the guestion reis
by c” anges in personnel. Although corcepimal obiscticuns
might 1w advenced agoinst the noticn of = 2 agree-—
ment in waich partlnq are added or dropped, i
ruCOQﬁlV%S that the unity of a conspiracy may

01 me-

pal irad by the feet of withirawal of come of » partici-
pents or the addition of new ones. The - ance of g

contlnulng nucleus of participants is st¢e;uc4, and the
addition or withdrawal of some participants at various
times is held not to affect the continuing consplraborlal



relationship maintained by this nucleus.

nFurther, it is submitted that the unilateral
approacn of the draft toward each actor's culpability
tends o minimize any cenceptual difficulty involved
in finding a single conspiracy despite changes of
personnsl, end, assuming such a flndlng, facilitates
the 1nqu1ry a3 to the S“Ope of responsi blllty of each
participanto Since the scope of each person's conspiracy
will be measured sep irately those who particinssad in
the entire series of crimes could be found guilty of a
couspliracy the ob bjectives of wiich include zll these
crimes, while the conspiracy of those who Jjoined later
would include as objectives only the crimes committed
after they joined." Comments, T.D. No. 10, p. 130
(May 19£0).

The language of sect
ol

ion 7 follows MPC §5. 05 (2). The
language of jpbl@ﬁ 5 A

ows MPC §5.03 (2).

C. Re 2labionshin

The provisions in sectiocns 7 and 8 are new to Cregon
law.
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TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code

Section 5.03 Criminal Conspiracy.

(2) Scope of Conspiratorial Relationship. If a person
guilty of comspiracy, as defined by subsection (1) of this Section,
knows that a person with whom he conspires to commit a crime has
conspired with another person or persons to commit the same crime,
he is guilty of conspiring with such other person or persons, whether
or not he knows their identity, to commit such crime.

(3) Conspiracy With Multiple Criminal Objectives. If a
person conspires to commit a number of crimes, he is guilty of only
one conspiracy so long as such mutliple crimes are the object of
the same agreement or conbtinuous conspiratorial relationship.

#ARYEH

Text of California Tentative Draft

Section 821 Conspiracy: Multiple Criminal Objectives.

If a person conspires to commit a number of crimes, he may be
convicted of only one conspiracy so long as those multiple crimes
are the object of the same agreement.

Section 822 Conspiracy: Scope.

If a person is guilty of a conspiracy with one co-conspirator
to commit a crime and knows or contemplates that his co-~-conspirator
has conspired or will [mayl conspire with another to commit the
same crime, he is guilty of conspiring with any such other person
to commit that crime, whether or not he knows of his identity.

AR
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and the place of individual defendants within it. But,
Justice Jackson points out, if the prosecution's job is
difficult, the situation in which a defendant finds himself
may be even more difficult. The hazard from loose application
of the rules of evidence (free sdmission of hearsay evidence)
and venue are great. A co-defendant in a conspiracy trial
ccupies "an uneasy seat," says Justice Jackson. It is diffi-
cult for the individual defendant to make his own case stand
on its own merits in the minds of Jurors "who are ready to
believe that birds of a feather are flocked Together.” 1f he
is silent, the defendant is taken to admit it and as is often
the situation, co-defendants can be prodded into accusing
or contralicting each other. i

The proseccution on a charge of conspiracy most certeinly
poses a problem of balancing of interests. Accepting the
premise that concerted criminal action is a more dangzrous
threat than individual inchoate criminal activity, it is
necessary to give to the state the authority to cope with
the activity in an effective way while eliminating from
existing law some of the aspects which may unfairly prejudice
the individual defendsnb.

1. Joinder. The joinder provision set out in sub-
section (1) 0F The draft section is liberal but not nniinited.
It allows joint prosecution if the parties are chargsd with
conspiracy with each other, or the conspiracies alleged,
though they have different parties, "are so related that they
constitute different aspects of a scheme of organized
criminsl conduct." The language of the draft, of couree,
covers the case of a single conspiracy. It also covers
every case, regardless of the number of separate comspiracies
involved where it is essential to the prosecution to present
all aspects of a complex criminal organization in a single
trial. Ndeworthy, too, is the language of subsection (@)
which allows joinder of separate conspiracies having untelated
objectives so long as they involve the same persons. e
reason for allowing this is that the fact of repeated
sssociation of the same persons for criminal purposes is
sufficient to warrant such joinder. Although these joinder
provisions are liberal, they are limited by the venue require-
ment of subsection (3) of the draft and the court's power
to grant relief through severauce under subsection (2) of
the draft.

_ The explicit provision in subsection (1) prohibiting the
use against the defendant of evidence of acts end hearsay
declarations of another when scparate conspiracies are joined
is aimed at minimizing some of the zbuses possible today.
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Section 9., Joinder, Severance and Venue in Conspiracy

Prosecutions. (1) Joinder. Persons charged with conspiracy may

be prosecuted jointly if:

(a) +they are charged with conspiracy with each other; or

(b) the conspiracies charged, whether they have the same or
different parties, are so related that they constitute different
aspects of a scheme of organized c¢riminal conduct.

Neither the liability of any defendant nor the admiesibility
against him of the acts or declarations of another shall be enlarged
by such joinder° ' -

(2) Severance. In a joint prosecution the court shall order
a severance or take a special verdict as to any defendant who so
requests, if it deems it necessary or appropriate to the fair
determination of his guilt or innocence, and shall take any cther
proper measures %o Ero%ect the fairness of the trial.

(3) Venue. No defendant shall be charged with a conspiracy
in any éounty other than the one in which he entered into such
conspiracy or in which an overt act pursuant to such conspiracy
was done by him or by a person with whom he conspired. -

COMMENTARY, —~ JOINDER, SEVERANCE AND VENUE IN CONSPIRACY PROSTCUTTONS

A, Summary

The provisions of this section are readily didentifiable
as largely procedural in nature. Placing them here as part
of the substantive law seems Jjustified, however, because they
operate so importantly on the substantive law of conspiracy.
These procedural matters so often affect the outcome of the
prosecution that they are in the practical sense inseparable
from the substantive definition of conspiracy.

Justice Jackson, concurring in Krulewitch v, United States,

336 U.S. 440 (1949), stated some of The difficulties at the
trial of a conspiracy case. From the standpoint of the pro-
secution the difficulties in proving a large conspiracy are
immense. Unless great freedom is allowed at the trial in
matters of joinder, venue and evidence, the state will be pre-

- cluded from tracing the broad aspects of the crime without
which the jury cannot understand the course of criminal conduct
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It affects no changes in the present doctrine governing
vicarious admissions. This doctrine is a rule of evidence
applicable in many situations so that it is deemed beyond
the scope of this penal code revisicn., The operation of
this doctrirne is irtenticnally affected, however, with
respect to a parbticular defendant.

2. Severance. Subsection (2) of the draft sesction

provides ¥oir Ulie possibility of a seversance, a special

verdict, or other eppropriate measure where Lthe joindar of

defendants or countic makes 1t necessary 4o assure a fair

trial. This provision scts as a counberwecight to the libersl
joinder provisions allowed in subsection (1). The provision

for court relief is broadly stated to cover all of the various

“kinds of unfairness that might result from a joint brial. Such
things would include jury confusion due %o the complexitiy and
size of the conaspiracies Joined, prejudices from belng surcci-
ated with other defendants, and improper application 5f +he
vicarious admission mule.

Ty

[

5. Venue. BSubsection (3) places venue for conspiracy
prosseubions 1n any ccunty in which the defendant entered
into the censpiracy chuvged or in which an overt act pr
to such congpiracy was done by him or by a person with w
he conspired. Often the conzpiracy charge has had the Tect,
in Justice Jacksown's words, of "reducing protectica 50 a
phantom” of constitubional guarantees that a defenden™ will
be tried Ly an impartial jury of the district where vie crime
is committed. If the rule is to prevail that venus for the

congplracy lies in the county where any ach, Ltrivial ur ime-
portant, takes place, the state may, and cften does, compel

one to defend at a great distance from any place wheis he
did any act, because some confederate did some trivial and,
by itself, innocent act in the chosen district. The &raft
requires that venue will attech to any such act of the zon-
spiracy but only when done by the defendant or one with whom
he has conspived. %This provision bears out the promise of
section 7 of thz draft which is designed to limit fairvir the
sccpe of the conzpiracy. Thus, a co~defendant, joined in
the conspirscey prosecution, with whom the defendant dis «ob
i within the mesning of section 7, cannot by hiz ost
wplracy permit the sbate o force the defendsnt %o
come to a far distent county bvo defend himaself,

The language of this section closely follows MPC 35.03 (4),
although this draft has a somewhet different organizaticr.
The proposed California draft, 3815, follows the MPC »Hrcvision
rather closely, but venue is less restricted. "A conspiracy
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may be prosecuted in any county where an overt act was
committed.” Illinois in Ch. 38, Sec. 1-6, Ill. Rev. Stat.
states the same rule as is proposed in Callfornla. The
Illinois code has no specific provision on joinder and
severance within. the part of the code defining the crime of
consplracy, the general joinder and severance provisions
apply. ©See Ch. 38, Sec. 111-4 and 114-7. The New York Penal
Law has no specific joinder or severance provision on ccn-

. spiracy--the general prov181ons of its criminal procedure
code apply. The New York law does contain a venue provision,
however, in N. Y. Penal Law §105.25 similar to that of
Illinois and the proposed California draft.

C. Relationship to Existing Liaw

No Oregon cases were found dlsou551ng issues relating to
Jjoinder, severance or venue with respect to a prosecution for
conspiracy. Oregon follows the vicarious admission rule in
allowing hearsay statements of confederates in the CONADLITAC
to be used. See State v. Ryan, &7 Or %38, 82 Pac. 703 (19 05%
State v. Weitzel, 157 Or 334, 69 P.2d 958 (1937).

FEEE
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TEXT OF FEIVISIONS OF OTHER STATES

Text of Model Penal (ode,

e L

Section 5.03 (4) .Joinder and Venue in Conspiracy Prosecutions.

(a) Subject to the provisions of paragraph (b) of this Sub-
section, two or more pergons charged with criminal conspiracy may be
prosecuted jointly if:

(i} they ave charged with conspiring with one another; or

(ii) the conspiracies alleged, whether they have the same or
different parties, are so related that they constitute different
aspects of a scheme of crganized criminal conduct,

(b) In any joint prosecution under paragraph (a) of this Sub-
section:

(i} nc defendant shall be charged with a conspiracy in any
county [‘parish or district] other than  ne in which he entered
into such conspiracy or in which an overt act pursuant to such
conspiracy was done by him or by a person with whom he conspired;
and

(ii) neither the liability of any defendant nor the admiss j-
bility against him of evidence of acts or declarations of another
shall be enlarged by such joinder; and

(iii) the Court shall order a severance or take a special
verdict as to any defendant who so requests, if it deems it
necessary or appropriate to promote the fair determination of his
guilt or innocence, and shall take any other proper measures to
protect the fairness of the trial,

Text of New York Penal Law,

Section 105,00 Conspiracy in the fourth degree,

A person is guilty of conspiracy in the fourth degree when, with
intent that conduct constituting a crime be performed, he agrees with one
or more persons to engage in or causes the performance of such conduct,

Conspiracy in the fourth degree is a class B misdemeanor.

Section 105,05 Conspiracy in the third degree,

A person is guilty of conspiracy in the third degree when, with
intent that conduct constituting a felony be performed, he agrees with one
or more persons to engage in or cause the performance of such conduct,

Conspiracy in the third degree is a class A misdemeanor.
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Text of New York Penal Law, Cont'd.

Section 105,10 Conspiracy in the second degree.”

A person is guilty of conspiracy in the second degree when, with intent
that conduct constituting a class B or class C felony be performed, he
agrees with one or more persons to engage in or cause the performance of
such conduct,

Conépiracy in the second degree is a class E felony.

Section 105.15 Censpiracy in the first degree,

A person-is guilty of conspiracy in the first degree when, with intent
that conduct constituting murder or kidnapping in the first degree be per-
formed, he agrees with onz or more persons to engage in or cause the per-
formance of such conduct,

Conspiracy in the first degree is a class C felony.

Section 105.20 Conspiracy; pleading and proof; necessity of overt act.

A person shall not be convicted of conspiracy unless an overt act is
alleged and proved to have been committed by one of the conspirators in
furtherance of the conspiracy.

Section 105.25 Conspiracy; jurisdiction and venue,

1. A person may be prosecuted for conspiracy in the county in which
he entered into such conspiracy or in any county in which an overt act in
furtherance thereof was committed,

2. An agreement made within this state to engage in or cause the per-
formance of conduct in another jurisdiction is punishable herein as & con-
spiracy only when such conduct would constitute a crime both under the laws
of this state if performed herein and under the laws of the other juris-
diction if performed therein.

3. An agreement made in another jurisdiction to engage in or cause the
performance of conduct within this state, which would constitute a crime
herein, is punishable herein only when an overt act in furtherance of such
conspiracy is committed within this state. Under such circumstances, it is
no defense to a prosecution for conspiracy that the conduct which is the
objective of the conspiracy would not constitute a crime under the laws of
the other jurisdiction if performed therein,
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Text of Revisions of Other States, Cont'd.

Text of Illinois Criminal Code of 1961.

Section 8-2, Consgéracz:
(a) Elements of the offensz,

A person commits conspiracy when, with intent that an offense be
committed, he a2grees with another to the commission of that offense.
No person may be convicted of conspiracy to commit an offense unless
an act of furthersance of such agreement is alleged and proved to have
been commited by him or by a co-conspirator,

(b) Co-conspirators,

It shall not be a defense to conspiracy that the person or persons
with whom the accused is alleged to have conspired:

(1) Has not been prosecuted or convicted, or

(2) Has been convicted of a different offense, or
(3) 1Is not amenable to justice, or

(4) Has been acquitted, or

(5)  Lacked the capacity to commit an offense.

(c)  Penalty

A person convicted of conspiracy may be fined or imprisoned or
both not to exceed the maximum provided for the of fense which is
the object of the conspiracy: Provided, however, that no penalty -
for conspiracy to commit treason, murder, or aggravated kidnaping
shall exceed imprisonment for 20 years, and no penalty for conspiracy
to commit any other offense shall exceed imprisonment for 5 years.
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Section 10, Conspiracy - Renunciation of Criminal Purpose. (1) It is

a defense to a charge of conspiracy that the actor, after conspiring to
commit a crime, thwarted the success of the conspiracy, under circumstances
manifesfing a complete and voluntary renunciation of his criminal purpose.
Renunciation by one conspirator does not, however, affect the liability

6f another conspirator who does not join in the renunciation of the con-
spiratorial objéctive. .

(2) The defense of renunciation is an affirmative defense which shall

be proved by the defendant by a preponderance of the evidence.

COMMENTARY - RENUNCIATION OF CRIMINAL FURPOSE

‘A, Summary,

The explanation of this provision in the MPC comments reads as
follows:

"The test adopted in[ Section 10] is consistent with these
in the attewpt and solicitation drafts. First, the circumziances
mist wanifest renunciation of the actor's criminal purpese,
Sccond, he must take action sufficient to prevent constwmation
of the criminal objective. The kind of action that will suffice
to this end varies for the three different inchoate crimes.
Since attempt involves only an individual actor, abandonment will
generally prevent completicn of the crime, although in somz cases
the sctor may have to put a stsp te forces which he has set in
motion and which would ctherwise buing about the substantive
crime independently of his will., 7The solicitor, on the otler hand,
has incited anothsr person to ccmmit the crime (unlass the
eclicitation is uncommunicated o rcjected); consequently, the
draft requires that he either persuade the other p2rsoa not to do
so or otherwise prevent the commission of the crime. Since con-
spiracy involves preparation for crime by a plurality of agents,
the objective will generally be pursved despite renunciation by
one conspirator; and the draft accordingly requires for a defense
of renunciation that the actor thwart the success of the conspiracy.



relating to renunciation baing an a
proof on the dsfendont are appllcao

"The means required to thwart the success of the conspiracy
will of course vary in particular cases, and it would be imprac-
tical to endecavor to formulate a more specific rule. As a
general matter timely notification to law enforcement authoritie
will suffice, and this result accords with the similar means of
exoneration allowed an accomplice who terminates his complicity
to the commission of the substantive crime (Section 2.06 {5){c)
(ii) ). Notification of the authorities which fails to thwart
the success of the conspiracy because nct timely or because of a
failure on their part will not sustain a delense to the chaige of
conspiracy but will commence the running of time limitations as
to the actor under [Section 11]

It should be noted here that renunciation must take place before
the performance of auny of the criminal conduct contemplated by the
conspiracy. Renunciation after that point may relieve the defendant
from liability for future substantive offenses committed pursusnt to
the conspiracy but will not relieve his liability for the conspiracy
charge itself or for cffenses committed prior to his renunciation,
Noteworthy, also, is the fact that liability of the cther conspirator
or conspirators is not affected by the renunciation by one of the
conspirators. Although the renunciation has thwarted the accomplis
of the ccnspiratorial objective for all in on the scheme, only the
renunciator has indicated clearly that he no longer has the danzerous
purpose at which the law aims its proscription. The other ccnsrnirators
remain unregenerate.

D)

cment

-

The comments to Section 2, supra,
tive defense with the burden of

Renunciation as Affirmative Def

=
[o] 2
—

9]

o

The first sentence of subsection (a) comes from MPS Sactivn
5.03(6). The last sentence in subsestien {a) is adopted from HZen, 1015
of the Michigan r*vision. The burden of proof allocation tfollews the

policy in the liaw York iaw, -

C. Relaticnship to Euisting Law,

No Oregon cases were found discussing t et

The general rule is that renwvnciaticn is not a defense
t1

on

'-l.
.
Hy)
®

of renunais
e ; the ecriue

is complete with the agraeuwent, and no subsequent a 0l can cxonerate
the conspirator. As pointed out in the quoted port of the M»

above, tle rule wmay be defended only if the act of agreemsnt 1t9ﬂ7

is considered sufrlcvently undesirable and indicative of the actor's
dangerousness in spite of subsequent renunciation and action to thwart
the goals of the conspiracy. This rule and rationziization do not

seem supportable, It is clearly contrary to the rerunciaticn prouwision
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in the attempt and solicitation drafts, supra. To disallow the defense
of renunciation here would be contrary to the important policy of

encouraging persons, wherever possible, to desist from criminal designs,
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TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code.

Section 5,03(6) Renunciation of Criminal Purpose., It is an affirmative
defense that the actor, after conspiring to commit a crime, thwarted the
success of the conspiracy, under circumstances manifesting a complete and
voluntary renunciation of his criminal purpose.

Text of Michigan Revised Criminal Code,

[ Criminal Conspiracy ]

Sec. 1015(2) A person shall not be liable under this section if under
circumstances manifesting a voluntary and complete renunciation of his
criminal purpose, he gave a timely warning to law enforcement authorities
or made a substantial effort to prevent the performance of the criminal
conduct contemplated by the conspiracy. Renunciation by one conspirator
does not, however, affect the liability of another conspirator who does not
join in the abandonment of the conspiratorial objective., The burden of
injecting the issue of renunciation is on the defendant, but this does not
shift the burden of proof.

Text of New York Revised Penal Law.

Section 35.45 Renunciation.

4. In any prosecution for criminal solicitation pursuant to article
one hundred or for conspiracy pursuant to article one hundred five in which
the crime solicited or the crime contemplated by the conspiracy was not in
fact committed, it is an affirmative defense thai, under circumstances
manifesting a voluntary and complete renunciation of his criminal purpose,
the defendant prevented the commission of such crime.
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Section 11, Duration of the Conspiracy. For the purpose of application

of Section __ [the statute of limitations ] :

(a) consbiracy is a continuing course of conduct which terminates
when the crime or crimes which are its cbject are committed or the agrecmant
that they be committed is abandoned by the defendant and by those with whom
he conspired; and

(b)‘ such abandonment is presumed if neither the defendant nor any-
one with whom he conspired does any overt act in pursusnce of the conspiracy
during the applicable period of limitation; and

(c¢) if an individual abandons the agreement, the conspiracy is ter-
minated as to him only if and when he advises those with whem he conspired
of his abandonment or he informs the law enforcement authorities of the
existence of the conspiracy and of his participation therein,

COMMENTARY ~ DURATION OF THE CONSPIRACY

A. Summary,

This section relates only to the perplexing question of when the -
conspiracy ends for purposes of applying the statute of limitaticns,
Not covered in this provision are the related but different problems
of the duraiion of the conspiracy for the purpose of introduction at
the trial of hearsay evidence or vicarionus admissions or for the
purpose of holcding the defendant liable for the substantive crines
comnitted by his co-conspiratcrs, The former is purposely not dealt
with in this draft because it is essentially a matter of the law of
evidence. The vicarious admission rule in conspiracy may depand on
factors that ares not pertinent to the measure »f the conspiracy's
duration for the purpose of computing time limitation., The latter
prohlem is viewad in the MIC as a problen of complieity and is dealt
with in M7PC Section 2,06. See the couments to the section in Tent,
Draft No. 1, pp, 20-24 (May 1, 1952), 1In passing it might be noted
here that Oregon cases dcaling with the duration problem as it relates
to admission of hearsay evidence generally hold that when the crime is
committed which was the object of the cmspiracy, the introduction of
vicarious admissions and hearsay made after that point in time will
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not be allowed, State v, Magone, 32 Ox 206, 51 Pac. 453 (1897)
(charge was grave robbing which grew out of a conspiracy; excludad
hearsay statements made some time after completion of thz crime),
See also State v, Tice, 30 Or 457 (1897), Dut when the crime is -
not yct compléte stategments made by a co-consplrator are readily
admissable in Oregon. State v, Gard y 225 Or 376, 3583 P,24 557
(1961); State v. Johnson, 145 Cr. 3 22 P.2d 879 (1932); State v,
2

n
5

Goodlove, 144 Or. 193, 24 P,2d (19233 In two of thase csscs,
Gardner and Goodlove, the court held that the conspiracy contirued
up to the time of the distribution of the fruits of the crime,

dner
95,
33).

This section provides that the conspiracy terminates for purposes
of the statute of limitation as to all parties to the conspiracy
when the object of the conspiracy, the crime, has been committed or
when the conspiracy has been abandoned by all as evidenced by a lack
of any overt act during the time limitation period. The conspiracy
terminates for the purpose of time limitation for the individual
conspirator if he expresses his wish to abandon either tc his co-
conspirators or if he tells the police of the existence of the comsnirac
and his intention to abandon it. Note here that this does not necaos:
constitute a renunciation as provided in Section 10, supra, Abands
starts the limitation statute running but is not otherwise a defu"
to a chargas of conspiracy. To achieve the renunciation defense, the
defendant must have prevented the crime from being commitizd which
was the objecy of the conspiracy.

‘B, Derlvatlon.

The language of the section. follows exactly the langnags cf MEC_
Secticn 5.,03(7). California's proposed draft follows the MEC provisicn
closely also. Michigan, Illincis and New York have not made any
randenment: as it affects the rumning of tha siaihute

ab
cf limitaticns for the crime cf conspiracy,

C.

-Tng with the specifiic problem of
a5, This gcoetion £ills a veid and would roem
if for ne cthar, Suwiszction: )

Luluﬁumﬁﬁh by ail the conspi , [
‘lew, according to the cormeuis o the MPC
Lo orligaction (e), ) .
cases are fewae and the Llaw

o
7]
I

the gztatute
tseful for
thz draft,
the geneiral.

o : L
The major prebicm turns on what the ifudividual is reguired to do
before he can show he has abandencd. The cheice of ths MPC, 45 reflected
in the draft section, scems reasonable, By requiring him to infrrm

his comconspirato *s of his 1nt°qt10n to abandon +ha scheme
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instead to tell the police of his desire to abandon, it is obviously

‘more likely that the conspiracy will be smashed before its criminal
goal can be achieved,



Page 59,
Inchoate Crimes

TEXT CF REVISIONS OF OTHER STATES

Text of Model Penal Ccde.

Section 5,03(7) Duraticn of Conspiracy., For purposes of Section 1.06(4):

(a) conspiracy is a continuing course of conduct which terminates
when the crime or crimes which are its object are committed or the
agreement that they be committed is abandoned by the defendant and by
those with whow he conspired; and

(b) such abandonment is presumed if neither the defendant nor
anyone with whom he conspired does any overt act in pursuance of the
conspiracy duriag the applicable period of limitation; and

€e) if an» individual abandons the agreement, the conspiracy is
terminated as to him only if and when he advises those with whom he
conspired of his abandonment or he informs the law enforcement authori-
ties of the existence of the conspiracy and of his participation
therein,

Tekxt of California Tentative Draft,

[ Section 824, Conspiracy: Duration.

For purposes of Section [limitation of actions] :

(1) A conspiracy terminates when its cbjectives are accomplished
[when the crime or crimes which are its cbject is or are conmitted] or
the agreement is abandoned by ths defendant and his co-conspirators.

(2) 1If a defendant abandonsz the agreement, the conspiracy is terminated
as to him only wher he advises those with whom he conspired of his abandon-
ment or informs the law enforcement authorities of the existence of the
conspiracy and his participation,]
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Section 12, Solicitation and conspiracy--availability of

certain defenses. (1) Except as provided in subsection (2) of

this section, it is immaterial to the liability of a person who
solicits or conspires with another to commit a crime that:

(a) He or the person whom he solicits or with whom he conspires
does not occupy a'particular position or have a particular character-
istic which is an element of such crime, if he believes that one
of them does; or

(b) The person whom he solicits or with whom he conspires is
irresponsible or.has an immunity to prosecution or conviction for
the commission of the crime, or, in the case of conspiracy, has
feigned the agreement; or

(¢) The person with whom he conspires has not been prosecuted
for or convicted of the conspiracy or a crime .based upon the conduct
kin question, or has pfeviously been acquitted.

(2) It is a defense to a charge of solicitation or conspiracy
to commit a crime that if the criminal object were achieved the actor
would not be guilty of a crime under the law defining the offense

or as an accomplice under the provisions of Article .
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COMMENTARY -~ SOLICITATION AND CONSPIRACY -
AVATLARILITY (F CERTAIN DEFENSES ,

Subscetion (1)(a) is designed to apply in the following sitvation:
a public offijcial who accepts a bribe violates ORS 162,230, This
secticn, however, applies only to the public official with the result
that the co-conspirator who is not a public cfficial can nnt be
prosecuted under the section, Nevertheless, under the draft seot
his lack of capacity (not being a public official) to commit %I
under that particular section of the statutes will not be a defens
to conspiracy to commit that offense, The doctrine is clear uron
principle, for an agreement to aid another to commit a crime is not
rendared less dangercus than any other conspiracy by virtue of the
fact that one party cannot ceammit it so long as the other partv cun.
The draft provision reflects a sizable nunber of case holdings o this
effect in other jurisdictions (no Oregon cases were Eound)}, | The dunl
does exceed the general doctrine in one aspect, however, FEven i
person to be bribed is in fact not a public official but the antor
believes he is, the actor can be held to a conspiracy or solicitatics
charge and may not assert a defense on the issue, This accords with
the general principle governing all inchoate ~rimes that thz dalondun:’s
culpability is to be measured by the circumstances as he Leiieves
them to be., See, e.g., Section 2, supra.

In

Subsection (1)(b) makes it immaterial to the liability of the
solicitor or conspirater that the person he solicits.or conspires
with is immune from prosecution for the stbstantive crime, or is zn
innocent agent, or is legally incapacitaled because of agem. Tha fast
that the agreement of one of the parties was feigned(where the "eo-
conspirator” is a policeman or an agent working toward the arrest of
the actor) is also immeterial as a defense.

Decisions in other :ions cacasionally have held that the

instigator in such cases could not be leld because of the craditional
concept of the definition of conspirasy - an agreement hetween two or
wore persons, 'Whis strictly doctrinal approach inristing on the
bilateral ralatisnslip is rejected in dvaft Section 5, sugra, defining
conspiracy, The draft sicasures the culpabilicy of cach defondant
individually. This concept and pclizy is also consistant with basic
views of liability arising out of ceinplicity as refliected in Section

2.06(2) of the MrC,

Subsection (1)(c) makes it immaterial to the deflendant that a
co-conspirator has not been or is not being prosecuted, or has not
yet been convicted, or has previously been acquitted, This makes
explicit the policy announced above that culpability in all casas
should be measured by a unilateral or individual standard,
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Subsection (2) establishes the policy that a "victim" of a
crime, although he haﬁ partinipated in its completion, and who cannot
be held for the subsiantive crime, cannst be held for soliciting the

'.'J
A

ity

crime or conspirin rommit thz crime. Examples would be crimes for
which the ceonsantis avior of more than one persen is inevitably
incident, such as s 'y rape, abortion, bribery or unlawful sales.
This policy in this sub 'ion is consistant with ths MPC section ~n
complicity, Sectien 2,06(5) and the policy adopted in that cerpiicicy
seetion is applicable here iegislature is lefft with decicirg
in each particular offensc whether more than cne participant cught

to bc subject to liabil

o CQ
vl
o

Qo 0

This suhscetion (2) rejects the old dontrin
rule, aunounced in a Peuncylvania case in 1850 a
many jurisdictions (o Oregea canss en the point
This dontrine Lolds that "wheun 2 the idea of an

1 ca aspiracy, which

such & nature tha
be mninfainedb
duzling, adultery,

vatod Ty
Wharton

- ‘J'-__L
inceut, but the rule has Lee ¢ to cover ganb?
fivirng and receivin c ;rimﬂuu ha rule is supportal
as 1 avoids ths n'...:' i cf cumilative punishmens

@, This beccwmes dn
SO : here whicn, in Secfion 13,
prohibits convietion for boith the cons piracy and the crime whic

biect of the conspiracy, Abolition of the Wharten rule again
emphasizes tha individual or unilateral concept of culpability in
conspiracy adwpted by the MPC and reflected in this draft,

o
pe
%]

: e of the daraf
exuept for °vxupctlon (13c ), Tnls DI°O"
Q
w

C S
pirovision is deri
propesed California draft, Seciion 213 {1)c), It makes moire specific
a policy prchably included writvhi L languege of the MY zeotion

but added here fov purp

this dreft section largaly ;
view but deparis from it in one er iwo pariiculars, e.g., subscction
(1)X{a) provides it is no defense if a co~CUnapiraror h2s Pzen aaquitied
of the same counspiracy and that it is no defense if ihe allegzd co-
consplrakor mevely feignad agroement to the eriminai proposal Th

£ -

a
emphasis in the section is consisztant with the defi
proposed in Sestion 6, stpra, in thot it stieas
consgpirater's culpability aund rafuses to eon ;
in light of his co-conspirator’s rslation to the scheze and posslble
immunity or incapacity to ccmmit any crime,
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TEYY CF REVISIONS CF OTHER STATES

Text of Model Penal Code.

Section 5,04, Incapacity, Irresponsibility or Immunity of Party to
Solicitation or Conspiracy.

(1) Except as provided in Subsection (2) of this Section, it is
immaterial to the liahility of a person who solicits or conspires with
another to commit a2 crime that:

(a) he or the person whom he solicits or with whom he conspires
does not occupy a particular position or have a particular characteris-
tic which is an eiement of such crime, if he believes that one of them
does; or

(b) the peavson whom he solicits or with whom he conspires is
irresponsible i has an immunity to prosecution or conviction for the
commission of the crime.

(2) It is a defense to a charge of solicitation or conspiracy to
commit a crime that if the criminal object were achieved, the actor would
not be guilty of a crime under the law defining the offense or as an ac-
complice under Section 2.06(5) or 2.06(6) (a) or (b).

. Text of California Tentative Draft,

Section 823, Comspiracy: Availability ovaefenseso

(1) 1In any prosecution for conspiracy, it is no defense that:

(a) a co-conspirator would not be guilty of conspiracy or the crime
which was its object because of his lack of eriminal responsibility
or other legal incapacity, or because of his lack of culpability
required for the crime; or

(b) the crime can be committed only by a particular class of
persons to which either the defendant or a co-conspirator does not
belong; or :

(¢) a co-censpirator has legal immunity from prosecution, or has
not been prosecuted for or convicted of the conspiracy or a crime
based upon the conduct in question, or has previously been acquitted; or

(d) the agreement of a purported co-conspirator was feigned,
(2) It is a defense to a charge of conspiracy that if the criminal

object were achieved, the defendant would not be guilty of a crime under the
law defining the crime or as an accomplice under Section 454(1) or 454(2).
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Text of New York Revised Penal Law.

Section 105.30 Conspiracy; no defense

It is no defense to a prosecution for conspiracy that, owing to criminal
irresponsibility or other legal incapacity or exemption, or to unawareness
of the criminal nature of the agreement or the object conduct or of the
defendant's criminal purpose or to other factors precluding the mental
state required for the commission of conspiracy or the object crime, one or
more of the defendant's co-conspirators could not be guilty of conspiracy
or the object crime,
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Section 13. Multiple Convictions Barred in Inchoate Crimes.

(L) It is n§ defense to a prosecution under Sections 1, 4 or 6 of
this Article that the offense the defendant either attempted to commit,
solicited to commit, or conspired to commit was actuélly committed
pursuant to such attempt, solicitation or conspilracy.

(2) A person shall not be convicted on more than one offense defined
by this Arficle for conduct designed to commit or to culminate in ccmnission
of the same crime,

" (3) A person may not be convicted on the basis of the same course of
conduct of both the actual ccmmission éf an cffense and an attempt %o
commit that offense, or solicitation of that offerse [ or conspiracy to
comnit that offense] ,

(4) Nothing in this section shall be construed to bar inclusien
of multiple counts charging violation of the substantive crime and
Section 1, 4 and 6 of this Artic;e in a singlé indictment or informétion,
provided thie penal conviction is consistent with subsection (2) and.(S} of
this Section 13,

CORENTARY - MULTIFLE CONVICTIONS
EAREED IN ¥nG o

Subsection (1) of this section is designed to perwit prosceoution
for inzhnate crimes even if the substantive c¢rime has been crapleted,
It should be noted here that although proczcoution for the inchoate
crime, as well as for the substantive offense, is permitted by this
draft section, subsection (3) pwohibits conviction foi both the
inchoate crime and the substantive offence,
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Subsection (2) precludes conviction of more than one inchoate
crime defined by this Article for conduct designed to commit or to
culminate in the commission of the same crime, The provision reflects
the policy, frequently stated in these comments, of finding the evil
of preparatory action in the danger that it may culminate in th

ubstantive offense that is its object, Thus conceived, there is no
warrant for cumulating convictions of attempt, sollc1taclon and con-
spiracy to commit the same offense.

Subsection (3) precludes conviction of both an inchoate crime and
the substantive cffense,

Subsection (%#) is included to emphasize that subsections (2)
(3) deals only with convictions, hot with prosecutions, It shoul<
clear, therefore, that the prosecuticn may be for one or more inc
ofienses as well as for the substantive offense, :

B. Derivation,

— e

Subsections (1), (3) (with the axception set out below) and (4)
are based on the language of the Michigan revision, Sccticn 1020,
The language of subscction (2) is based on MPC Section 5. 05(3). The
departure from the Michigan section mentioned warenthetically above
relates to the crime of conspiracy. The Michigan draft does wot
bar a defendant from being convicted of both conspiracy to commit a
crime and the commission of the crime. The language effecting a
contrary result in this draft section appears in brackets in subsection
(3). It is bracketed to emphasize a policy choice of particuley
interest which will be discussed in the final portion of this comrent.

C. Relationship to Existing Law,

At the Common Law all three of the inchoate erimes defined in
this Articlie werz deemed to merge into the completed cerime. The effect
was that there could net be cweilaiive conviction for the jnchoate
and the substantive crime. Alibough this rule of law continues in
most jurisdictions with ruupch to the inchoate crimes of attemnt
and solicitation, most jurisdictions have by statute permiitoed con-
viction for both conspiracy and the crime which is the object i the

conspiracy, Dregon ha" ro general solicitatisn statute prasently,
but does provide in CE3 135,800 that a defeadant convicted or acquitted
of a substantive crime may not bLe convicte 1 £o~ an attempt to commit

the crime, This, in effect, is
to attempt, As an adjunct of
243 Pac, 172 (1226) beld that "Tndicted znd convicted
of an at+onn* to cemmit a substa even tiovgh the facts
show that the snbstantive crime was in faect completed, This Cregon
rule is in accord with the policy adopted in’cubsection (1) of the
draft section, Oregon's position on whether there can be a conviction

ion with respect
ey, 115 Or. 512,
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for both a conspiracy to commit a crime and for the substantive crime
itself apparently has not been the subject of statutory or decisional
treatment,

The major policy issue encompassed in this draft section is whether
to allow cumulative conviciiors for conspiracy and the substantive
crime once complete. As noted above, conspiracy is now viewed by
most jurisdicticns as a ceparate offense. It is argued in favor of
this treatment that the nature of the crime- -concezrt of action - -
is especially dangerous.. The act of combination is regarded as an
independent crime condemned by most statutes for the primary purpose
of discou*ag*rg organized and ccncerted efforts to violate the law,
It is often said that the conspiracy, because of its multiplicity
of members, is morc dangerous than the commission of the contemplated
crime, -

The draft section does not adopt this view. OCne reason for this,
as statcd in the MPC comments, is that it isentirely meaningiess to
say that the preiiminary combination is morz dangerous than the for-
bidden consumnation. The pcsition of the MIC on whether punishnent
should be of a cumulative nature is unique and subtle, It ficither
follows the ncw generally accepted view of cumnlative convictions .
ner deces it purste exclusively the policy cxupressed in the b»aﬂkpted
langnage of subsection {(3) barring completely cumu1ﬂ+ iv2 convictions,
The MPC agrees that where a single conspirsecy is involved aTov“*:~j
no more than an agreement to cemmit a single crime, couvienisn fox
toth the conspiracy and ithe nompie ced substantive crime ought 40 be
barred. MPC Section 1,07(1)(b) so provides, Lut wvhere *be conspirators
on the facts of the case are professionals and the consp ey transcends
a single crime and amounts to a continuous coirge of crim

Fa
q.;. ;—c

21 oconduct
of a particularly dangerous character, the MIZ, pursuant t the stan-
dards and limitations in Section 7,03(2), would allrw imposition ou
such consnirators of extended sentences., Thus the MPC prohibitsg
conviction on both the conspiracy and the completed substantive crime
in any cass, but pursuant to MPC Section 7. 03(2), allows a greater

sentence in the apprepriate case,

e Suvbcommittee wish o adoph the view of the MPC within
izational frawework of Lhe MEC, the bracketed languaze should
be removzd assuming that Szeitions 1,07 and 7.03 cf the MPC eventualiy
will ¢ snacted in the new Oregon Cods in stubstantially the care form,
The languvag= of s: tien (3) of ths drafn SPutlﬂu would be rendered
unnacessary in that eve inclasion ¢f the
)

the organ

provisious in subsecti a2t the risk of
later redundancy, to «© geues hich noed eoasideratien,



Page £5 65

Inchoate Crimes

TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code,

Section 5,05 (3) Multiple Convict “wns. A person may not be convicted of
more than one offense defined by tuis Article for conduct designed to commit
or to culminate in the commission of the same crime.

Text of Michigan Revised Criminal Code,

Section 1020, [Inchoate Crimes: Consummation of the Object Offense;
Multiple Convictions ]

Section 1020. (1) It is no defense to a prosecution under sections 1001,
1005, 1010 or 1015 that the offense the defendant either attempted to commit,
attempted to assist another to commit, commanded or solicited another to
commit, or conspired to cémmit was actually committed pursuant to such attempt,
conspiracy, solicitation or command,

(2) A person may not be convicted on the basis of the same course of
conduct of both the actual commission of an offense and:

(a) An attempt to commit that offense;
(b) An attempt to assist in the commission of that offense; or
(¢) Criminal solicitation of that offense.

(3) A person may not be convicted of more than one of the offenses
defined in sections 1001, 1005, 1010 and 1015 for a single course of conduct
designed to commit or to culminate in the commission of the same crime.

(4) Nothing in this section shall be construed to bar inclusion of
multiple counts charging violations of the substantive crime and sections
1001, 1005, 1010 and 1015 in a single indictment or information, provided

the penal conviction is consistent with sections 1020 (2) and 1020 3.

Text of Illinois Criminal Code of 1961,

Section 8-5, Multiple Convictions.

No person shall be convicted of both the inchoate and the principal
offense.
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Section 14. Grading of Criminal Attempt, Solicitation and Conspiracy.

Excebt as otherwise provided in this Section, attempt, solicitation
and conspiracy are crimes of the same grade and degree as the most serious
offense which is attempted or solicited or is an object of the conspiracy,
An attempt, solicitation or conspiracy to commit a felony of the first
degree is a félony of the second degree,

COMMENTARY - GRADING OF CRIMINAL ATTEMPT;
SOLICTTATION AND CONSPIRACY

A. Summary.

PEE

The explanation in the comment to MPC Section 5.05(1), 'which
the drafi section adopts, reads as follows:

"Section 5.05(1) departs from the prevailing law by treating
attempt, solicitation and ccnspiracy upon a parity for purpese

of sentence and by determining the grals and degree of the incuoate
crime by the gravity of the most serious offense that is its '
object. Only when the object is a . . . felony of the first

degree does the Draft deviate from this solution, grading the
inchoate offense in that case as a felony of the second degree,

"The theory of this grading system may be stated simply,
To thz extent that sentencing depends upon the anti-social dis-
position of the actor and the demonstrated need for a corrective
sanction, there is likely to be little difference in the gravity
of the required measures depending on the consummation or the
failure of the plan. It is only when and insofar as the severity
of sentcrece is designed for general deterrent purposes that a
distinction on this ground is likely to have reasonable force; It
is, however, doubtful that the threat of punishment for the
inchoate c¥ime can add significantly to the net deterrent efficacy
of the sanction threatened for the substantive offiense that is the
actor's object--and which he, by hyputhcesis, ignores.. . . Hence,
there is basis for econcmizing in use of the heaviest and most
afflictive sancticns by removing thewm from the iachcate crim
The sentencing provisions for second dogree £cioniecs, including
the provision for extended terms, should certainly suffice to
mezt whatever danger is presented by the acton.
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"On the other side of the equation, it seems clear that the
inchoate crime should not be graded higher than the substantive
offense; it is the danger that the actor's conduct may culminate.
in its commissicn that justifies creating the inchoate crime. The
argument that this is not true in conspiracy because combination

poses special danger has been dezlt with fully above,”

B. Derivation,

e

'he language of the draft scction is that of MFC Section 5.05(1).

C. Relationship to Existing Law,

Oregon presently provides in OKS 161,090 that if the crime attempted
is punishable by imprisonment, the penalty for attempting the crime
shall be half the maximum inprisonmont z2llowsed for the completed
crime (or half the fine if the completed crime is punishable by fine),

~The statute limits the maximum imprisonment for attempt, however, to
10 years. This kind of treatment of attempt penalties is perhaps the
e

most comwmen now in existence, but it is not the majority practice, If
the draft section is enacted this present Oregon pclicy would be
changed to allow imposition of a term of imprisonment egual to, rather:
than half of, the maximum penalty which might be imposed for the crime
‘attempted, except that where a felony of the firet degrze is atteunted
(murder and certain aggravated forms of kidnapping and robbary undet
the MPC classirications), the maximum penalty wouid be that establiahed
for felconies of the second degree,

Conspiracy to commit a felony in Cregon, pursuaut to O3 161,32C,
is punighzable by inpriscoment in the state penitentiary for 1ot uore
than three vears or by a fine of not mere than $1,030, or boih, (It
should be recalled that it is not a crime in Oregon to conspirz to
comnit a misdemcanor,) The congpiracy punishment preovision as i
now exists in Oregon could produce inccongruous
are punighable by a maximun of only two years. 8
(1) relaiing to 2xpleding stink bowhs in public pla
ceivably a penaliy cf ithree yveers could be ass
conspired to such felony. The drafi scolicn twoun
in the punishient for conspirazy in the same manne
for attemph~-equating the maximum for the cons
for the substantive ecrims

The cams pepally polic h respeat o golic
obtain vudcrw ; ' Since there ou

crime of solicitarion 2gon thare is no bagis
the draft scciion,

in Othes

¥ w Cadns, The propreed  Cubiflornia draft,
Sectiocn 820, é a

generally follows the MIC gra ing approach, HNew York has



page 2% 7/
Inchoate Crimes
Preliminary Draft No. 1

.a complicated grading scheme, It breaks all the inchoate crimes

into several dng"oes each and nrovides penalties ranging from Class B

Misdemeanor up to Cla ;uJow See N.Y. Pensl Low, Sece, 100,00~
.10, 105.00-,15 &an overall efifect is to ‘mpose a lesser

penalty in cases of R s hon iz autherizad in e MPZ. The

Illinois code imposes a puaichwenit no greater than that get for the

complete offence but also sets outside limits on this for each inchoate

crime (e.g. for solicitaticn the maximum is one year, for most kinds

of consplracy, 5 years, for atiempis of less serioc da crimes, 5 years

rears)., Sce 111, Rev, Stat. Sec., 8-1,

"—‘l

)

and for forczcikle felonies, 14t
8-2 and 8-3,

v
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TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code.

Section 5.05 (1) Grading. Except as otherwise provided in this Section,
attempt, solicitation and conspiracy are crimes of the same grade and degree
as the most serious offense which is attempted or solicited or is an

object of the conspiracy. An attempt, solicitation ot conspiracy to commit a
[ capital crime or a ]felony of the first degree is a felony of the second
degree.

Text of California Tentative Draft.

Section 820. Conspiracy: Definition,

A person is guilty of conspiracy to commit a crime if:

(1) he agrees with one or more other persons that he or one of them
will engage in conduct which constitutes such crime;

(2) he does so with the intention of engaging in, promoting or
assisting in the conduct which constitutes such crime; and

(3) he or one of them performs an overt act in pursuance of the
agreement.
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 RELATED MATTERS--POSSESSION OF INSTRUMENTS CF CRIME

In addition to attempt, sclicitation and conspiracy, which are
universally recognized as inchcate crimes, there are some crimes with
the same attributes which, however, are not usually grouped with the
traditional inchoate crimes. One of these has already been the subject
of Commission attention -~ the possession of burglar's tools. See
Ore, T.D. No.l, Burglary and Criminal Trespass, Section & (Oct. 21, 1968),
This crime has been included in the article of the propcsed new Oregon
code devoted to defining crimes against property.

Your reporter raises no objection to this organizational classi-
fication but wishes to call to the subcommittee's attention the fact
.that the MPC treats possession of burglar's tools not as a separately
identifiable offense but as part of a more general definition in
Section 5.06 entitled, Possession of Instruments of Crime; Weapons.
Summarizing briefly, the scction mekes it a misdemeanor to possess any
"instrument of crime" with the intent to cmploy it criminally., Instrument
“of crime, as defined in the section, covers not only burglar's tools,
-but hypodermic needles to be used illegally administering narcotiecs,
counterfeiting materials, guns, knives, blackjacks, etc. The secticn
further provides that if the person possesses a "weapon' it is presumed
he has a criminal purpose (with certain exceptions one would expect
to find, e.g., no such presumption if kept in the person's home, or if
“the person is duly licensed to posses the weapcn, or the weapon is the
type used normally in "lawful sport").

Enactment in Oregon of such a section, in addition to making it
unnecessary to specifically define the crime of possession of burglar's
tools, would also make it unnecessary to include the matter presantly
covered in the Oregon statutes relating to possession of "dangerous
weapons'" (ORS 166.220), carrying concealed weapons (ORS 166.2/:0),
unlawful possession of weapons (ORS 166,250, which is redundant in
certain aspects, anyway, when ccopared with ORS 166,220 and 166.240),
and possession of slugging or stabbing weapons (ORS 166.510, also
somewhat redundant)., OCES 166.510 also covers a different aspect not
covered under MPC Section 5.05 -~ the manufacture and selling of such
weapons. However, Wil Sec. 5.07 proscribes such activities with respect
to "offensive weapons', which is definzd to irnclude a multitude of
clearly dangerous criminal weapons -- dirks, machine guns, sawed-off
‘shotguns and the like),

No section draft is set forth here, The purpose of this brief
examinaticn of the incomplete criminal conduct generally classified as
"possassicn' crimes ies to direct the atiteunition of the subcommittee to the
substantive as well as the organizational problum, In connection with
this deliberaiion, the £ull Commission has postporszd acticn on some
sections in the draft on Forgery which also relata to crimes defined in
terms of pessession., These scctions should bz reviewed in connection



A\ Page 5 74
Inchoate Crimes
Preliminary Draft No. 1

with the general problem and a reccmmendation ought to be made to the
full Commission as to what crganizational policy should be pursued.
See Ore., P.,D, No, 2, Subcom, No, 1, Forgery and Related Offenses,
Secs, 4,5, 6 and 9 (Movember 1953).
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Text of Medel Penal Code

Section 5.06., Possessing Instruments ef Crime; Weapons.

(1) Criminal Ipstruments Generally, A person commits a misdemeanor
if he possesses any instrument ef crime with purpese to employ it criminally.
"Instrument of crime’ means:

(a) anything specially made or specially adapted for criminal use; or

(b) anything commonly used for criminal purposes and possessed
by the actor under circumstances which do not negative unlawful purpose.

(2) Presumption ef Criminal Purpose from Possession of Weapon. If a
person possesses a firearm er other weapon on er about his person, in a
vehicle eccupied by him, e¢r otherwise readily available fer use, it is
presumed that he had the purpose to empley it criminally, unless:

(a) the weapen is possessed in the actar's home or place of
business;

(b) the actor is licensad or otherwise authorized by law to
possess such weapon; or

(c) the weapen is ef a type commenly used in lawful sport.

"Weapon means anything readily capable of lethal use and possessed under
circumstances net manifestly appropriate for lawful uses which it may have;
the term includes a firearm which is not loaded or lacks a clip or other
component to render it immediately operable, and components which can
readily be assembled into a weapon.

(3) Presumption as to Possessien of Criminal Instruments in Automobiles,

Where a weapon or sther instrument of crime is feund in an automobile,
it shall be presumed to be in the possessien of the eccupant if there is
but one. If there is more than one eccupant, it shall be presumed to be
in the possession of all, except under the following circumstances:

(a) where it is found upon the persen of one of the cccupants;

(b) where the automecbile is not a stelen one and the weapen er
instrument is found out of view in a glove cempartment, car trunk,
or other enclosed customary depesitory, in which case it shall be
presumed to be in the possessien af the occupant or occupants who own
or have authsrity to operate the automobile;
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Text of Model Penal Code, Cont'd.

(c) 1in the case of a taxicab, a weapon or instrument found in
the passengers' portion of the vehicle shall be presumed to be in
the possession of all the passengers, if there are any, and, if not,
in the possession of the driver.

Szation 5.07. Prohibited Cffenszive Weapons.

A person commits a misdemeanor if, except as authorized by law, he
makes, repairs, sells, or otherwise deals in, uses, or possesses any
offensive weapon., "Offensive wezapon" means any bomb, machine gun, sawed-
off shotgun, firearm specially made or specially adapted for concealment
or silent discharge, any blackjack, sandbag, metal knuckles, dagger, or
other implement for the infliction of serious bodily injury which serves
no common lawful purpose, It is a defense under this Section for the
dzfendant to prove by a preponderance of evidence that he possessed or
dealt with the weapon solely as a curio or in a dramatic performance, or
that he possessed it briefly in consequence of having found it or taken
it from an aggressor, or under circumstances similarly negativing any
purpose or likelihood that the weapon would be used unlawfully, The
presumptions provided in Section 5.06(3) are applicable to prosecutions

under this Section,

Oregon Tentative Draft No., 1, Burglary an3 Criminal Trespass.

Section 4. Possession of Burglar's Tools., (1) A person commits t:he crime

of possession of burglar's tools if he possesses any burglar tool with
the intent to use the tool or knowing that some person intends to use
the tool to commit or facilitate a forcible entry into przmises or theft

by a physical taking,

-(2) "Burglar tool" means explosive, tool, instrument or other article

: :adapted designed or commonly used for committing or facilitating a
<forcible entry into premises or theft by a physical taking,



