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ARTICLE 13, SEXUAL OFFENSES
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Eeaportar's Note:

cacas

In drafting the Article on Sexual Offenses careful consideration
was given to the broad scope of personal, family, community and religious
interests which are or may be affected by sexual activities. While
many valuable interests exist only a few were deemed sufficiently vital
to warrant criminal sanctions for their protectionm, Specifically, the
interests sought to be protected in the Sexual Offenses Article ‘are as
follows: :

(1) protection of the individual (adult as we11 as child) against
all nonconsensual and’ forc1b1e acts; '

(2) protection of the young and lmmature from the sexua1 advances
of older, more mature 1nd1v1dua1s. ‘

However, the proposed draft lS not intended to proscrlbe the
followlng conduct:

1.) any sexual activities engaged in between spouses ;

2.) any sexual conduct engaged in between consentlng adults,
whether of a hetoxosexual or a homosexual nature,

3.) any consensual sexual activities engaged in by adolescents,
where the partles J.nvolved are Wlthln four years of age of each other,

All the offenses descrlbed in this Article requlre that the pro—
eribed conduct be committed upon the victim w1thout ‘his” consent

'The proposed draft includes the follow1ng provisions

(1) Definition of Terms

(2) Provisions Generally Appllcable to the Sexual Offenses Article
(3) BRape (3 degrees)

(4) Socdomy (3 degrees)

(5) Sexual Abuse (2 degrees)

The sections relating to rape, sodomy.and sexual abuse are divided
into ascending degrees on the basis of the following factors:

(1) The age of the victim and the age of the actor; or
(2) the mental or physical condition of the victim; or

(3) the use of force or threats.,
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Basxcally, the draft seeks to increase the 1iability of the adult
actor in proportion to the abnormality of his conduct, while at the same
time limiting the liability of the youthful offender who is ¢lose to the
age of his alleged victim.

Ag with Drevlous drafts of specific crimes, no penalty sectlons are
v WDl e iRcecporablad info Fie Srain whon 201 offen:

ingluded,

are gzaﬂed hv #hp Commlssxon,

SEXUAL CFPENSES

Preliminary Draft No. 1; January 1969

.o . iBection: 1li . ‘Sexual Qffenses; .Definitions. As used in g
except as the cogtext may require otherwise: |

(1) "Sexual intercourse" has its ordinary meaning and occurs upon
any penetration, however slight; emission is not required,

(2) "beviate sexual intercourse" means conduct between persons
not married to each other»donsisting of contact between the sex organs
of one person and the mouth or anus of another.

(3) "Sexual contact™ means any touching of the sexual or other
intimate parts of a person not'mapried to thg actor for the purpose of
arousing or gratifying the sexual deSLre of either party,

(4) '"Mentally defective' means that a person suffeps from a mental
disease or -dsfect which renders him incapable of appraising the ﬁature
of his conduz

(5) "Mentally incapacitated" means that a person is rendered
temporarily incapable of appraising or controlling his conduct owing to
the influence of a narcotic or intoxicating substance administered to

" him without his consent or to any other act committed upon him without

his consent.
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(6) "Physically helpless" means that a person is unconscious or
for any other reason is physically unable to comwmunicate unwillingness
to an act,

(7) "Foroible compulsion™ men el £eree that svercomes

pareon in fear of iumediate death or serious physical injury to himself
¢x ancther person, or in fear that he or another person will immediately

be kidnapped,

COMMENTARY ~- SEXUAL CFFENSES; DEFINITIONS

This section defines seven terms which are used in the
Sexual Offenses Article, Defining these terms in one section
simplifies the language of the various other sections which define
crimes by making it possible to incorporate the meanings of these
terms by reference to the definition section,

Subsaction (1) prescribes that the term "sexual intercourse”
is to have its ordinary meaning. Thus, it may occur without
orgasm or complete penetration of the penis into the vagina,

Svbeection (2) is designed to remove any uncertainty as to
what conduct falls within the meaning of "deviate sexual intercourse,"
Deviate sexual intercourse includes all acts of anal or orld
intercourse (fellatio, cunnilingus and sodomy) between human beings
but does not include intercourse with animals (bestiality) or with
drad bodies fwaeweplrilial,

1.

“he term "sexual contact" dafinzd in subseection (3) is appli-
cable to acts of heterosexual or houocsexual genitsl manipulation,
and to acts such as the unconsented fondling of a woman's breast.
The term dees vot include the inadvertent touching of the intiwate
barts of anoiber person. 7The definition of '"sexual centact™
includes the werds "for the purpose of arousing or gratifying the
sexnal desire of either party,” It is the feeling of some commen-
tators that the inclusion of such wording creates an offense which
will be extraordinarily difficult to prove, Under this definition
the prosecution would have to prove (1) the touching and (2) that
the touching was for the purpose of gratifying sexual desire.

32 Brooklyn L.R, 274 (1966)
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In subsection (4) the term "mentally defective" states in
the language. of contemporary peychiatry when a peraon isg, by reason

of mental disease or defect, incapabie of comsenting to a sexual act.

”montally 1ncapac1ta-
: N ga s
cwing o the influence of a naruotlc or
a3 iulStPLCi to him without his consent, or
on him witheout his consent, It is not re-
dant administer the substance to the vietim
tance be administered without the vietim's.

secribe
[

s
FETAE

ois Lenderedvcompletely unconscious then he
cally helpless definition.

"Physically helpless" is defined in subsectlon (6) to include
a person who is unconscious or for any other reason is phy51ca11y
unable to communicate unwillingness to an act., Thus, a person
who is in a state of sleep as a result of barbiturates or who is a
total paralytic is decmed "physically helpless.'

"Forcihle conpuqun Is defined in subsection {7} to include
threats that place the victim in fear of immnediate death or
serious physical 1n=ury or kidnapping, not only of himself, but
also of sanother perscn, e.g., a woman's child or her escort. There
is no requirement that the victim have “reascnable cause to be-
lieve" that the acter will carry out his threat, Force or duress
falling shert of physical force sufficient to overcome "sarnest
resistance"” or severe intimidation involving a threat of serious
n;ury or kidnapping, dees not render the vi 's submission

ata cor purpnses of proseculiion of a sex erime baged
compulsiono” Thes, a parson who submits to a
a Thﬁgat dyowk a
i

specifically stated, it is an
kA ¥

element of every offense defined in this articls thab the sexual

e

was commitind withoui copsert of the victim., A rernan Lo deened in-
capable cf cumseuting to a sexuzl act when he is {a) less than sixteen

years of age or (b) mentally defective or (c) mentally incapacitated or
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(d) physically helpless,

(2) Mistake as to Age. 1In any presecution under this article in

which the criminality of conduct depends on a child's being below the
age of ten, it is no defense that the actor did nct know the child's
age or that he reasonably believed the child to be older than the age

of tzn., When criminality depends on the child's being below a specified

agn <% ten, it is a defence for the actor to prove that he

rearonisly believed the child to be above the specified age at the time

i

cf the act giving rise to the charge.

{3) Mistake as to Consent. In any prosecution under this article

in which the victim's lack of consent is baced sclely upon his incavacity

to consent bessusa he was meuntally defective, mentally incopacitated, oc
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of the facts or conditions responsihkle for such incapacity to consent,
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it this article the defini~icn

mousa, the sxclusion extends %o

persons 1ivin

as man and wite, regardless of the legal statuc of their

st
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relationship., The exclusion is inoperative as respects spouses living
ppart under a decree of judicial separation., Where the definition of

an offense excludes conduct with a spouse, this dces not preclude con-
viction of the spouse as an accomplice in a sexual act which he causes
another person, not within the exclusion, to perform,

(5) Sexually Promiscuous Complainguts.. In any prosecution under

sections 3, 4(2), 6, 7(2), 9 and 10(2) of this article, it is a defense
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for the actor to prove.that the alleged victim was, prior to the time
of the offense charged, a prostitute,

(6) Prompt Complaint, No prosecution may be instituted or main-

tained under this article unless the alleged offense was brought to the
noticse of public authority within thrée months after its occurrence or,
wiere the alleged victim was less than sixteen years old or otherwise
incompetent to make complaint, within three months after a parent,
guardian or other competent person specially interested in the victim

learns of the offense.

A, Summary

e et

(1) Lack of Coascnt., Lack of consent is the common denominator
for all the crimes proscribed in this article, This subsection is
intended to define the limits of legal incapacity to ccnsent so
as to eliminate any efforts to make the term control in imstances
other than those specified. Generally speaking, a sexual act is
committed upon a person "without his consent" in the following
instances: (1) when the victim is forcibly compelled to submit;
(2) when the victim is deemed to be incapable of consenting;

(3) when the victim does not acquiesce in the actor's conguct,

A person is less than sixteen years of age; within the meaning
of paragraph (a), up to and including the day before his sixteenth
birthday, The age of con-consent in the majority of states is set
at under sixteen,

(2) Mistake as to Age., Under present law, it is generally
ae’d thot a reasonzble mistake as to the age of the wictim does
nct exculpate or mitigate the offense. This position has in
recent years been criticized by legal commentators in cases where
the victim is over a specified minimum age, such as ten years of
age. As the age of the victim increases, the sexual act begins to
lose its abnormality and physical danger to the victim, and bona-
fide mistakes can be made more easily by men who are not essentially
dangerous where the victim is physically more developed. (Sec.207.4
MPC Comments T.D, #4 p. 253) A person who engages in a sexual act
with a consenting adolescent, believing honestly and reasonably
that such adolescent was of sufficient age to exercise discretion




¥

Page 7
Sexual Offenses
Preliminary Draft No. 1

and judgment in the matter may be violating social conventions but
such conduct does not betoken any abnormality nor does it exhibit
a dangerous propensity to victimize the immature. Ploscowe, Sex
and the Law, pp 184-185 (1951). imposzing absolute liability on
such an offender would have little deterrent much less rehabili-
tatiyg effect, In any event the trier of fact would make the
ultimate decision as to the reasonableness of the offender's

belief,

Where the victim is less than ten years of age at the time of
the act giving rise to the charge, no defense is allowed since:

1.) a child of such age would be far below the age of sexual
pursuit by normal males;

2,) sexual conduct with a child below this age can be extremely
dangerous, both physically and mentally to the child;

3,) in such cases there is high probability that the actor
has some mental aberration,

(3) Mistake as to Consent. Lack of knowledge of the facts or
conditions responsible for the victim's incapacity to consent is
a defense, There is no requirement that the mistake be "reasonable.”
Since in most cases the only source of informstion about the mis~
take will be the defendant himself, this means that he will need
to take the stand on his own behalf to prove the defense, At this
point the jury should be competent to judge his credibility, The
defendant is given the opportunity to exculpate himself but the
state is not given the difficult burden of proving culpable
knowledge.

(4) Spouse Relationships. This subsection clearly states
that if the couple are living as man and wife, they are married
for purposes of this article even though as a matter of domestic
law they are considered ummarried or even legally incapable of
contraciing a lawful marriage. If there is a judicial decree of
separation, the couple is deemed not married even though no decree
of divorce has been entered. Private actiwvity between spouses is
intentionally excluded from the scope of the proposed draft,

(5) Sexually Promiscucus Complainants. The entire article on
sexual offenses is designed toc protect the immature in sexual
matters, Therefore, to be realistic the article must allow some
flexibility in the assumption of immaturity based solely on age.

A minority of American jurisdictions have rejected the traditional
common law position that prior unchastity of the female was not a
defense to either forceful or "statutory rape” and have allowed the
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.virtue or character of the girl to be an issue in such cases. The
follow1ng comments to Sec, 207.4 of the MEC are enlightening on
this issue: - '

[ ]
D

where the essence of the

“he A ni sruniion of innocent but capable
TE, however, we p;nwfcd on the hypothsesis that
¥ 15 lack capacity for judgment in this area, it is
oﬁ a farcn to 1nqu1re 1nto thelr virtue., Previous

pV*”ious WT"lel?aTLOW Wthh ohould not be a defense to a
subsequent victimizer, However, one can envision cases of
precoc10us LM vear old girls and even prostitutes of this

age who might tbewmselves be the victimizers, Accordingly,

the draft wiile rejecting the concepts of virtue, chastity, or
good repute permits the defense that the girl is a prostitute...”
(MPC Sec. 207.4 T,D, #U p. 254)

This subsection recognizes a defense when the victim is an
underage rrostirute whoss lack of consent is based solely on the
fact of legal incapacity to consent to the sexual ac+ivity because
of age. The term prostitute is used in place of '"sexually promis- !
cuous" since prostitute iz 2 angomaided gtatus in the prasent law
and will be definsd in the article dealing with Public Indecency
whereas "sexually promiscucus" is a vague concept likely to result
in inconsistent wverdicts, "Sexually promiscucus'" is sufficiently
indefinite thaot it might deteir legitimate compiaints or lead to
unwarranted slarders on the complainant's .aex iife by a défendantds
oath~helpers. On the other harmd it is recognized that the defense
ray be only an illugory pireiection to the defendant if he is unable
to persuade others to acknowledge unlawful sexual relations in
open court., Also, it is felt that the term prostitute is prefer-
able in cases where the complainant and defendant had been volun-
tary social companions and had engaged in prior sexuval relations,

In such cases the weal issie g conesnt and it is wore apiropriate
that the mwistake provisions govern svch cases than that ths com-
plainant’'s character be injected iuvo t-e trial,

prosecutions brought under sections 3, 4(27, and 106(2).
The defense is not availnb]- in proeecutions broupht under sections

(1), 5, 7¢1), &, 10(1), = £ pro-
miscuity or mrostiitul ot %en,

the mental shenranicn of ?h@ m & from girls
of this age ig a zaffiiciont . : _ ¥ the defense
e.ardless of ony abnormality in the sex habiue of the giri,

Lity in

=
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(6) Prompt Complaint. At common law, "a strong, but not a
conclusive presumption against a woman'" was raised by her failing
to complain of rape within a reasonable time after the fact, The
statute of Westminster I, ¢ 13 provided that the "hue and cry"
munt be raisced in forty days upen the theory that a long dzlay
wa.n indicatlvp of a malicious prosecution and early Scottish law
requirad complaint within forty-eight hours.

ection against false complaints is necessary because
etﬂﬁ with saxual LCL]VLLY may compromisg a victim's
inaetion to give a true aceount, Except i
' : mpetent persons £

ests conazont and gh
out in the MPEC comments

"Phe poszilility that pregivney mighi change a willing
p"“tlﬂ!“=“t into & vindictive complainent, as well as the
cund reasoning that one who has in fact been subjected to an
act of violence will not delay in bringing the offense to the
ttention of the authorities, are sufficient grounds for setting
cowe time limit upon the right to complain, Likewisce, the
dangers of blackmail or psychopathy of the complainant make
objective standards iwperative, A specific possibility of
extension of time is made in the case of young children
and inccapetents for the obvious reason that if gsuch indi-
vidualg, under our rationale, do not possess the judgment
ard capacity necessary to become *willing' participants in an
act of sexual intercourse, their deficiency may also blind
them to the need for complaint. Fear of parental anger or
confusion as to the significance of the act might well en-
age silence in this situation," (MPC Comments Sec, 207.4,

(=]

TVO, #, p, 265)

the proposed draft the three month period does not
> 1 W In the case of young children or incompetrents, vrtil
afiter a competent prerson specially interestad in the vietim learns

fiex
of the offense,

This subsaection applies to all prosecutions brouvht under any
section of the Sexual Offcnses article,

Addi'iraoi s Seduction ctatuias usua11v9 rape statutes
occas?, llV and ‘sodowy and indecent cxposure cazes hardly ever,
reqn** inaL the cemplainazpt’s testimony be co;rcbo: ted, If

such ccrroboration defense is to be allowed at ail there is
validity for applying it to all sex offenses, Wigmore disapproves
of corroboration requirements in general on the ground that they
are unnecessary because (1) jurors are naturally suspicious of
such complaints and (2) the court has the power to set aside a
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verdict for insufficient evidence, 7 Wigmore Ezigence Sec, 2061
(3 ed. 1940), 60 A.L,R. 1124, 62 Yale L,J. 55 (1952)

While a general caution against cenvicting on the bare tes-
timony of the complainant has validity, it would seem that the
emphasis would be better placed en the credibility of the com-
piainant than on the mere weight of the evidence., If the testimony
cf the complaipnant is credible it should be sufficient, Note,

18 Ore, L.Rev, 264 (1939) The other alternative would be to requlre
corroboration as to every element of the crime, since there is

no reason to believe that the complainant is more likely to lie or
deceive herself on one point rather than another.

B. Derivation,

(1) Lack of Consent. This subsection is adapted from section
130.05 of the New York Revised Penal Law, Subsection (2) of
section 130.05 has not been incorporated into the proposed draft. It
was felt by your reporter that, except in the instances where a
person is deemed incapable of consent, the question of lack of
consent should be left to the trier of fact,

(2) Mistake as to Age, Subsection (2) is adapted from
section 213.60 (1) of the MPC,

(3) Mistnke as to Consent. Subsection (3) is adapted f£rom

section 130,10 of the New York Revised Penal Law,

(4) Spouse Relationship, The language of this subsection is
taken from section 213,6 (2) of the MPC,

(5) Sexually Promiscuous Complainants, This subsection is
patterned after section 213,6 (4) of the MPC, The word '"prostitute”
has been inserted by your reporter in place of the MPC phrase
"engaged promiscucusly in sexual relations with others,"

{(6) Prompt Complaint. The languagz of this subsection is
taken from section 213,86 (5) of the MPC

C. Relationship to Existing Law,

Subsection (1), eck of Gensnﬂm The draft provides that comsent
by a person deeuird incapdblec of consemting to.s sexual aet would not
be a defense to a prosecuwticm £or elthwr rape, sodeny or sermial abuse;
wherpess consent by a porson not desmed imeapable of comsentimg to a
sexual act woild be a goed defense t6é‘alprosecution for those erimes.
The wictin's non-donsent, eitller in law or im fact, ks presently an
essential element of the ¢rime of rape. BHepe is definmed in ORS 163.210
as follows:
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"Any person over the age of 16 years who carnally knows
any female child under the age of 16 years, or any person
who foreibly ravishes any female, is guilty of rape , . ."

s of carnal knowledge as

Lack of congent is an cssential element of the crime of
foreible raps, The Oregon court has defined the crime as follows:
"5 congstitute rape the act must have been committed forcibly and
without the consent of the woman," S8tate v, Gilson, 113 Or 202,
206, 232 P. 621 (1925); State v, Risen, 192 Or 557, 560, 235
P, 24 764 (1951),

In statutory rape the consent of the female under the age
denominated in the statute is deemed not to be consent and therefore
lack of consent is presumed in 4w, State v. Lee, 33 Or 506, 530, 56
P, 415 (1899) states:

"The law, therefore, conclusively presumes that a female
under the prohibited age is incapable of yielding her consent,
and sexual intercoursz with her before she reaches the
period of mental development is denominated statutory rape,
in which actual force is not necessarily an ingredient, and,
if allzsged in the indictment, may be treated as surplusage."”

The wisdsn of the legislative determination of sixteen as the
age of conaent was discussed in State v, Sargent, 32 Or 110, 115,
49 P, BRY (1897):

"The law has determined that a female child under the
age denominated is incapable of consenting, It is as though
she had no mind upon the subject, no velition pertaining to
it, 'There is a peried in a child's life when in realitry it
s incapable of consaating, and the legislature has simply
fixed a time, arbitrwavily, as it way be, but unevertiheless
wigely, when a girl may be cons red to have arrived at an
a¢e of sufficient discretion, and fully compevent, to give
her consent to an act which is & paipable wrong. beth in merals
and in law, Under these conditions, while a girl may give
her formal consent, yet in law she gives none. The evidence
of such consent is withheld, and rendered wholly incompetent
for the establishment of such a fact, as in law the fact
itself does not exist."

e

-

Oregon has thus' expressly recognized the limitation placed
upon consent on the basis of youth.

In addition to recognizing the incapacity of youth to consent,
the proposed draft also makes any person who suffers from a mental
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disesse or defeet which renders him "incapable of appraising the
nature of his conduct",(fec, 1 (4)), incapable of vielding consent,
Also, any person who is "rendered temporarily incapable of apprais-
ing or controlling his conduct owing to the influence of a nar-
cotic or intoxicating subsiance administered to him without his
consent or to any other act commitied upon him without his consent",

(Sez, 1 (5)), is deemed incapable of consenting., Finally,the draft
malkss any person wiro iy '"meosnscious or for any other reascn
physic2lly unable to cowmunicate his unwillingness to an aect,"

(Sec.1(6}), incapable of consenting. Altheugh the terms which
repressnt thes2 wental states, “wountally defectivar ) "mantally
incapacitvated', and "phy 51ca1!v Lplpln 38" are new to the statutory
phraseology of Oregeon, the concepts wiich they describe are not
foreign to factors which the law has long recognized as affecting
one's capacifty to consent,

The inability of thz mentally defective to consent was
implizdliy pointed out in Stale v, Lee, supra at 509, where the
court said:

53]

"the rule was early established , , . that the seeming
acquiescence of a female of feeble mind . . . to an t of
sexual intercourse afforded no defense to an aciion cf rape,
because such female, being ignorant of the nature cf the act,
was incapable of yielding consent, from a defect of under-

standing." (Emphasis supplied).

H w
o

Under the draft, if this "defect of understanding' renders a
person incapable of appraising the nature of his conduct he is in
law unable to effectively consent,

The wmental capacity required by law to classigy a person as
"feeble minded" was discussed in the annotation at $3 A, A.L.R. 918,
Under the cases there cited the rule for feeble minded pe persons was
either the lack of mental capacity to know the right or wrong of
the sexual conduct, State v, Haner, 186 Iowa 1259, 173 N.W. 225
(1919), or so defective as to lack power to give or withhold
consent, Lee v, State, 43 Tex Crim Rep 285, 64 S,W, 1047 (1901),
The rule stated in the Haner decision LlCaely approximates the rule
stated in the preliminary draft, whereas the Lee rule would in fact
abolish the legal conclusion of lack of consent of a mental
defective by requiring that no power to consent be present, Such
a rule makes the statute superfluous,

The rape of a woman who is mentally incapacitated or physi-
cally helpless was also recognized at common law. 75 C.J.S.,
Rape, Sec., 7 at 468 states: "It (rape) may be committed on a
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- woman who is insane or idiotic, drugged, intoxicated or asleep,"
Under the draft being drugged or intoxicated "without his consent"
renders a person "mentally incapacitated"; whereas, being asleep
renders one "physically helpless".

Subsection (1) of Seec, 2 alsc allows consent as a defense to
a prosecution for sodomy, ORS 167.040 presently defines the
crime as follows:

"Any person who commits sodomy or the crime against
natume, or any act or practice of sexual perversity, either
with mankind or beast, or sustains osculatory relations with
the private parts of any person, or permits such relations
to be sustained with his private parts, shall be punished
upon conviction,"

The statute does not required the use of force, nor does it
designate an age limitation below which consent is presumed. The
absence of such requirements substantiate the conclusion of
State v, Stanley, 240 Or 310, 312, 401 P.2d 30 (1965), that
presently "one who consents that an act of sodomy be committed
upon his person, if capable of consenting, is an accomplice . . M
Clearly, if the consenting party is guilty as an accomplice, his
consent is no defense to the perpetrator of the act, The proposed
draft would alter this by allowing the consent of a party who is
capable of consenting to be a good defense to the prosecution,

Subsection (2) of Sec., 2 provides for the defense of Mistake
as to Age. Until the decision in People v. Hernandez, 61 Cal.
2d 529, 39 Cal. Rptr. 361, 393 P.2d 673 (1964), it was the
universally accepted view that the defendant's knowledge of the age
of the woman was not an essential elcment of the crime of statutory
rape, The rule that knowledge of the victim's age is not an essential
element of the crime of statutory rape aund that therefore justi-~
fiayie ignorance of age is not a defense in a prosecution for that
crime is apparently an exception to tle general rule that guilt
attaches only where the accused intended to do the prohibited act,

The courts have justified or explained this divergence in
various ways, Where adultery or fornication are crimes themselves,
the conviction of the more serious offense of statutory rape may
be grounded on the doctrine of transferred intent. However, to
the extent that prosecutions for adultery and fornication have
become dead letters, it may be somewhat sophisticated to base a
conviction of a serious crime upon an intent transferred from
‘the intention to commit such "crimes". The result has also been
justified on grounds of social policy, i.e. the interest of
society in protecting children. This argument loses much of its
effectiveness where the age of consent has been raised substantially,
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The rule that reasonable mistake as to the age of the victim of
statutory rapz is not a dsfense to a prosccukicn for that crime
has been attacked by scholare and rejecited in other countries,
See: Jerome Falil; Ganeral Frinciples of Criminal L Law, 24 ed.
v, 372-375%; Comment: Forcible ane utory R Rape- An Explor-
ation of the Chiectives of Counsent asdu. 6? Yale L J, 55
Mrars, able Mistake of Age:

Rape, L.Rev, 105, v, G, i"; .

Those who heve argued against the rule that knowledge of the
girl's age is irrelevant have pointed out that no serious social
policy of prcteoting the sexuvaliy immature and inexperienced
female is likely to be invclved in any case where the defendant
can make ocut a reasonable case for his belief that the girl was
above the age of consent, and that to apply the rule strictly may
lead to convictions of persons who are themselves the victims of
imposture by fully experienced and aware, though young, girls,
er our cocial and sexual mores ave permitted and encouraged

by a defendant wio believed his partner to
be bev ond t ge of consent, with reasonable grounds for such
belief, mnecs 1r11y revealed a lack of criminal intent, since in
such circumu+adces he has not consciously taken any risk but has
subjectively eliminated the risk by szatisfying himself by rcason-
able evidence that the crime would not be committed.
“

he gweat weolght of Verpandaz was
defense of reasonzide wist age in a prosecution

nas aever had the chor*nJ;tj to rule

draft allowing the

and wonld provide a clear
such a defensce. See

» decision

'Z.\

L OOMQR, the

under the

Subsection (3) of Sec. 2 covers Mistake as to Consant., There
are no reported cases in Oregon ruling on the availability of such
a defense in prosecutions for rape; however, it would appear that
if there was in fact no consent, the crime would be committed.
Also, there are no reporied cases on the availability of such a
defense in prosecutions for sodomy; however, since consent is no
defense to sodomy, it would appear that mistake as to consent
would not provide a defense,

Subsaction (1), Spouse Relationships: The foundation of this
subsection was recognized in State v, Blackwell, 241 Or 528,
407 P,2d4 617 (1965), wherein it was stated:
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e lmlaflonshlp to protect parties who are not in

varried 1f they are living as wan and wife, while it
ip ag & defense to parties living apart

£ judicial sepuaration.

»ise relationchie 23 a defence Lo a preszecution
. e

PR
R Le,

omy would
Yauny person’ who
1

e vre

Yreseutly in
rape are the facts
Sinca consent is
prosecutrix had

ivation for T
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1, 122 Gz 504, P, @17 (1927); State v, Morr 1%‘ Or 412,

2d 737 (Le28),

An exception to the rule occurs when the prosecutrix seeks
to suhistantiate her story by showing that she is pregnant, gave
birth to a child, had a miscarriage, became infected with a
venereal disecase or that her hymen was broken., Iun such cases
the defendant is allowed to intwoduce cvidence of previcus un-
chastity to show that another might have been responsible for the
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condition. 140 A,L.R., supra at 375; State v. Haynes, supra,
It does not appear that this exception would be destroyed by
subsection (5), since allowing proof of sexual promiscuity goes to
the defense alone and does not affect the right to introduce

- rebuttal testimony of evidence inkroduced to corroborate the
story of the prosecutrix, State v. Mewburn, 178 Or 238, 166 P.24
L70 (1946),

The same A,L.R, article points out that as a general rule
evidence of previous unchastity is not admissable to impeach the
credibility of the prosecutrix; however, evidence that the prose-
cutrix was a prostitute would be admissable for impeachment
purposes in some jurisdictions. Such evidence would not appear
to be admissable in Oregon. State v. Ogden, 39 Or 196, 65 P,

449 (1901) held inadmissable previous acts of unchastity between
the prosecutrix and other men., State v. Haynes, supra, stated

by way of dictum that in a prosecution for statutory rape, proof
that the victim was a prostitute would be irrelevant. These cases
would be over-ruled by the new draft to the extent it allows

such evidence where it tends to prove that the prosecutrix was a
prostitute. Subsection (5), however, would place more stringent
force behind the rule allowing for preof of the prosecutrix's
status as a "prostitute" by making such proof substantive evidence
for the defense and not just relating to the girl's credibility,
However, the Ogden ruling that the defendant can show prior acts
of intercourse between the prosecutrix and himself would not be
“disturbed and would be covered under subsection (1), Lack of Consent.

The draft limits the defense to proof that the victim was a
prostitute, Justification for this limita‘ion can be found in State
v. Pace, 187 Or 498, 212 P,2d 755 (1950), where the court stated:

"The girl is not on trial and it would be unfair to allow

evidence of other specific acts of unchastity where there
would be no opportunity to make any defense against such
accusations. It would only tend to confuse the Jjury as to the
real issue: Did the defendant have sexual intercourse
with this girl?" Ids at 510.
Subsection (6), Prompt Complaint: State v. Birchard, 35 Or

484, 59 P, 468 (1899) stated the rationale upon whith the common

law recognized the importance of prompt complaint by xhe prosecutrix:

"In actions of forcible ravishment it is customary for
the state to prove that the prosecutrix made complaint o3
the assault upon her as soon after its commission as she
could find a person in whom she could safely confide . . .
her failure to make complaint . . . is generally construed as
authorizing the inference that she at least partially con-
sented to the commission of the particular act, which, when
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discovered, evidences her degradation . . . Such complaint
is but the natural expression of a virtuous female who has
been wantonly outreged by the use of superior physical force,
or intimidaticn by threate.™

State v. Risen, supra, cited 44 Am, Jur., Rape,Sec. 103 and
State v. Birehara, supra, for the proposition that “"Failure to
make compiaint as soon as possible after commission of the offense
is a circumstance tending to show consent, = The Risen court,
however, alluded to factors which were permissablg—gs—refute the
inference of censent, The court stated at page 583:

"Such failure, however, may be explained and excused.
A sufficient explanation may be found in the particular
circumstances of the case, including the age of the prose-
cutrix, her degree of x@steiligence, and threats by the
perpetrator of the wrong."

The draft would alter this rule to the extent that a failure
to make complaint by ones over sixteen years of age and not other-
wise incompetent wonld be a bar to the prosecution.

The proposed draft contains no general provision requiring
that prosecutions under the article be supported by corroborating
evidence. Oragon's only requirement for corroboration in a
criminal case is found in ORS 126.550.

It is the rule in most jurisdictions that in the absence of
statute a conviction for rape may be sustained on the uncorrobo-
rated testimony of the prosecutrix, 60 A.L.R, 1124, Oregon
adopted this rule early in State v, Knighten, 39 Or 63, 64 P,

866 (1900). Since that time it has been held consistently that
a prosecutrix in a prosecution for rape, either forcible or
statutory, is not an acccmplice within the meaning of ORS 136.550.

State v. Friddles, 62 Or 209, 123 P, 504 (1912), states:

"The charge of rape is one which, as Lord Hale observes,
is 'an accusation easily to be made, hird to be proved and
harder to be defended by the party accused though never so
innocent.' And the court should instTugt the jury on the
danger of convicting a defendant on the uncorroborated tes-
timony of the prosecutrix . . . However, corroboration of
the testimony of the prosecutrix by other evidence is not,
in the absence of a statutory requirement therefore, absol-
utely essential, and a conviction may be had on the un-
corroborated evidence of the prosecutrix," 1Id, at 210-211,
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Likewise in State v, McPherson, 69 Or 381, 138 P, 1076 (1914), the
court ruled that "The prosecutrix testified positively %o the
assault, anl such testhimeon s bhougt 7

ficient to corving,.™ '
(1926) cited the Kn il caseg Yor the proposition
that "There is no law it this Stars T iiring the correhoration
of the testimony of the prosecutris helfore a conviction can be
had in a case of rape,” Siate v. Yates, 239 Or 596, 597, 398 P,2d
161 (1965) cited ths Friddles decision in recognizing that although
T t of intercourse oncurred was the

ix, in this state the testimony of the
client to susxtain a conviction.
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From this line of cascs it is evident that the propesed
draft's omission of a corzchboration reguivement will not affect
the law of the staie regarding prosecutions £or rape. In pro-~
secutions for sodowmy, however, compulsion or force is not an
element of the crime as defined by the Cregon statute. State v,
Weitzel, 157 Or 334, 69 P,2d 958 (1937). Thus a party to the
crime not on trial, if he consented to the act is an accomplice
under the corrcboration statute, State V. Stanley, supra, The
proposed draft would not require corroboration for sodomy, how-
ever, since consensual sodomy would not be a crime under the draft
the present corroborakion statute would not be applicable to any
prosecution for sodomy broushi uunder it.

The second area of general consideration nct considered in
Section 2 of the proposed draft is the defense of impotency.
75 C.J.S., Rape, Sec, 6 p, 466-67, states:

3

"The crime of rape can be commitiad directly only by
a male person of sufficient mentsl capucity to entertain a
criminal inteni and physicaliy capable of committing the
offense,

"Capacity to commit the crime does not exist until a
male has reached the age of puberty and who i capable of
committing rape,"

o]

The general presumpiions rogarding the mala's capacity to
commit the crime are sisted in 26 ALL.E. 772 as follows:

[

"Persons over the age of 14 vears are presured prima
facie physically capable of the crime of rape, But the
presumption may lLe rebutt s - othe defendant may introduce
evidence relevant to the issue of his physical capacity to
accomplish the offcnse, the sufficiency of proof to that
end being ordinarily a jury questicn."

[0
[aN
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The same annotation then states the two views as to the con-
clusiveness of the presumption concerning males under the age of
fourteen, At pages 774 and 776 it is stated:

"The majority of American jurisdictions apply the rule
that male infants under the age of 14 are prima facie presumed
physically incapable of committing the crime of rape, but
that presumption may be rebutted by proof that the infant
has in fact arrived at puberty. . . England and several of the
American states still adhere strictly to the common law
rule that an infant under the age of 14 years is conclusively
presumed to be physically incapable of committing rape."

Oregon follows the doctrine of conclusive presumption of
incapacity of males under the age of fourteen., In State v. Knighten,
supra at 64, the court said:

""The statute provides that 'if any person over the age
of sixteen years shall carnally know any female child under
the age of sixteen years' etc., he shall be deemed guilty
of rape . , . as we understand the statute, its only effect
is to raise the age of capacity of the male from fourteen, as
it was at common law, to sixteen years. At common law, a boy
under fourteen years of age was conclusively presumed to be
physically incapable of committing the crime of rape, but
it was never held that it was necessary to allege the age
of the defendant in an indictment for that crime , ., .Nor
is it necessary under the statute, If the defendant was
below the requisite age, it is a matter of defense , . . If
he is below 14 it is simply a matter of defense."

The third area of general application to sex offenses which is
not noted in Section 2, and for purposes of that section need not
be, is the indeterminate sentence for certain sex offenders, ORS
167,050. That statute provides that a person convicted of violating
either ORS 163.210, rape; 163,220 rape of daughter; ORS 163,270,
assault with intent to commit rape; 167,035, incest; ORS 167,040,
sodomy; and 167.045, removal of a child with intent to commit
certain sex offenses, who has previously been convicted for violating
any of those statutes.", , .. shall be..seéntenced to imprisonment
in.the 'state penitentiary for an indeterminate ‘term net.exceeding
the' natural ‘life :of :such person,™

ORS 137.111 provides that a person convicted of any of the
statutes which are listed in ORS 167,050 may be sentenced to an
indeterminate term not exceeding the offender's natural life if:

"(1) the offense involved a child under the age of 16
years; and
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w(2) the court finds that such person has a mental or
emotional disturbance, deficiency or condition predisposing
him to the commission of any crime punishable funder the enumer-
ated sections / to a degree rendering the person a menace to
the health or safety of others!'

State v, Dixon, 238 Or 121, 393 P.2d 204 (1964) reveals the
procedure for carrying cut the committment authorized by ORS
137,111, 1In thet case the defendant, upon pleading guilty to an
offense involving a child under sixteen years of age proscribed by
ORS 163.210 satisfied CRS 137,111(1), Pursuant to the provisions
of ORS 137,112, a psychiatrist at the Oregon State Hospital made
an initial determination that the defendant was suffering from a
mental condition as outlined in ORS 137.111(2). The psychiatrist's
report was submitted to the court and a hearing was held. ORS
137,113 to ORS 137.115. 1In a judicial proceeding contemplated
by ORS 137.114, the trial court found that the defendant fell within
the terms of ORS 137,111(2).

The question presented to the Rixon court was whether the
enhanced penalty scheme outlined in™ (&5 137.111 was constitutional,
The court, at page 124 held: '

"This court has held . , . that it is within the power
of the legislature to designate certain factual situations
in which criminal penalties may be enhanced without the
necessity of a trial by jury, See, e.g. State v, Hoffman,
23% Or 93, 385 P,2d 741 (196%), 1In the imstant case a jury
was not required,"

Kloss v, Gladden, 233 Or 98, 377 P,2d 146 (1962), held that failure
to provide a psychiatric examination under ORS 137,111 was not
mandatory on the court and the court's refusal to so provide for
one was not a denial of due process. The court held:

"As we have noted, a presentence examination of a sus-
pected sexual psychopath was not required in Oregon until
1953, In 1961 the ordering of a psychiatric examination was
left to the discretion of the trial court., (Ch, 424,

Oregon Laws, 1961) There is nothing in this legislative
history to suggest that a psychiatric examination is an
essential of due process,” Id. at 102,

Barnett v, Gladden, 237 Or 76, 390 P,2d 614 (1963) held that
attempts to commit the sex offenses enumerated in ORS 137.111 also
fell within the ambit of the legislative intention to provide
indeterminate sentences for such violators. The court held:
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"In our opinion, an attempt to commit a sex c¢rime falls
within the ambit of legislative intention expressed in ORS
137.111, as fully as if the crime dencinced had been com-
pleted, The purpose of the statute is to provide for the
rehabilitation of a sex offsnder who has disclosed a tendency

5

to be a menace to sceliaty,™

The constitutisnality of the wnhanced penalty provicions of
ORS 167,050 was dis at lengih in Jensen v, Gladden, 231
Or 141, 2372 P.2d 183 (1%382), The court stated:

"Viewing (K3 167,250 gimply as a statute designed to
provide for enhancad punishment for recidivists, we would
be called upon to decide whether, under the circumstances
presented in the instant case, an indeterminate sentence with
a maximum of life imprisonment, would necessarily be so
disproportionate to the offense that it would ‘shock the
moral sense of all reasonable men as to what is right and
proper under the circumstances., . .Whether it would so shock
the moral sense would, of course, depend upon the serious-
ness of repetitive sexual conduct of this kind and the ...
danger that it forecasis for others unless the defendant is
segregated from sceiety ., ,

" %he view is held by some that sex offenders tend to
progress from mincr to wajor crimes, And there is a belief
that all sex offenders tend to be recidivists. It is not
unlikely that the legisiature in enacting CRS 167,050 had
these or similar considerations in mind and although the views
noted above are criticized as not being founded upon fact,
(3ee Guttmacher and Weihofen, Psychiatry and the Law (1952)
at pages 111-112 where it is said: ' ., , , it is believed
that sex offenders regularly progress from minor offenses
such as exhibisionism to mz jor offenses like forced rape,
Such a graduation is almost unknown . . . ancther major error
is the belief that sex offenders tend to be recidivists,?)
we canpnot say that there wac not a re=:snable basis for the
enactment of the punisbment provisions in ORS 167,050 , . .

P

"It may te noted in passing thet the sentence provided for
in OR3 167,050 was probably enacted as a part of a statutory

scheme désigned fo.providé: ammoré-efifective sehabilitation program
for sex law offenders, In the same Act which contained ORS 167,050
the .iegislature enacted whai is now compiled as ORS 144,228 re~
dnfiing a periodic review of 'persons eonvicted
L. AO7,.000, TaElouhsed : _ = influenced by
mrelent then under waylhhiéh prop zlaw.offenders
carcerated’for an indetérminate time 6 as to medsitre their
yigonme trir.accordamce ywith the time that it was necessary

fedt-Psychiatric ‘rehlibilitation, . Id, at 145-147,"

h




Page 22
Sexual Offenses
Preliminary Draft No. 1

Although the indeterminate and enhanced penalty provisions of ORS
137,111 and ORS 167,050 are not rcferred tc in the proposed draft
their existence must be considered in connection with the sections
of the proposed draft to which their penalties would apply.

Section 3., Rape in the third dagree, A male who has sexual intern. .
, T (EXISTING
course with a female not his wife commics the crime of rape in the( LAW
(
third degree if: ( ORS
( 163,210
(1) the female is less than sixteen years of age and the ( 163,220
( 167,050

male is at least four years clder than the female,,

zf?) he knows that the female is unaware that a sexmnal act is being
comnitted upon her or that she submits because she falsely supposes that
he is her husbaqé?

Section 4, Rape in the second degree, A male wiho has sexual

intercourse with a female not his wife comriits the erime of rape in the
second degree if:

(1) the female is incapable of consent by reason of mental defect,
wental incapacitation, or Physical helplessness,

(2) the female is less than fourteen years of age and the male is
eighteen years of age or more,

Section 5., Rape in the first degrea, A male who has sexunal inter-

course with a female not his wife comnits the crime of rape in the first

degree if:

c

u

%]

(1) the female iz jected to forcible compulsion by the male; or

—

(2) the female is less three ten vears of age; or

(3) the female is less than gixteen years of age and is the actor's

sister, of the whole or half-blood, his daughter or his wife's daughter,

Z:ﬁptioqéi7
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A, Summarx.

Rape has been a sericus cffense since early Biblical days,
The diffieculties inhcrent in formulating an adequate and fair
statute are best summed up in the comments to section 207.4 of the
MEC:

"The chief problems are (1) to decide and express what
shall be the minimum amount of coercion or deception to be
included here, i.e., drawing the line between rape-seduction,
on the one hard, and illicit intercourse on the other; and
(ii) to devise a grading system that distributes the entire
group of offenses rationally over the range of available
punishments, The latter problem is especially important
because: (1) the upper ranges of punishment include life
imprisonment and even death; (2) the offense is typically
committed in privacy, so that conviction often rests on
little more than the “estimony of the ccmplainant; (3) the
central issue is likely to be the question of consent on the
part of the female, a subtle psychological problem in view
of social and religious pressures upon the woman to conceive
of herself as victim rather than collaborator; and (4) the
offerder's threat to society is difficult to evaluate,"

@PC Comments Sec, 207.4, T,.D. i, pP.241)

A few states, including Cregon, define only one category
of the offense, A number of states divide rape into two classes,
the lower class covering intercourse with a female below &
specified age and the higher class covering rape by force without
consent and consensual relations with very young girls., The
ma jority of states have adopted a triple classification scheme
with the additional category covering specific age .groups, fun-
damental forms of deception, thrests, incapacitation, etc.

The proposed draft contains three ascending degrees of rape,
The substantive offense of rape remains unchanged but the three
degree breakdown allows for a more equitable and rational penalty
structure; ‘the rationale being that severe punishments should be
reserved for situations which involve brutality, threaten public
security or msnifest dangerous menta aberrations, and that
lesser punishments should be imposed where desirable or safe.
This is in accord with the present judicial tendency to mitigate
the harshness of existing rape statutes, ’

The basic offense of rape is differentiated in three degrees
on the basis of the following factors:
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(1) the age of the victim and the age of the actor; or
(2) the mental or physical condition of the victim; or
(3) the use of forece or threats,

With respect to age, thHe degree of the ecrime increases in

proportion to the ycuthfulness of the victim, The following
age scheme is applicable to both the rape and sodomy sections:

Offens Age of Vietim Agz of Defendant
3rd degree (rapc e 16 At least 4 yrs,
{sodouy older than
victim
2nd degres (T3Pe tinder 14 Over 18
(sodomy
1st degres (rape Tnder 10 Any

{ scdomy

It should be noted that the choice of a2 particular age to
designate degrees of an offense has a certain element of arbi-
trariness and it is felt sufficient to suggest a certain age,
bearing in mind that the Commission may choose to raise or lower
the age suggested,

Rape in the third degree is committed if a male, being four
years older than the female, has sexual intercourse with a female
less than sixteen years cof age. The age differsuce is -substanfial
enengh: to’dealgnate iptevidurse of this .pgture as rape.- If the
male is four yeavs -older tham the female:rand the female is less
than 14 years of age it is rape in the second degree,and if the
female is less than 10 years of age the offense is raised to
rape in the first degree., In any prosecution for third degree
rape it is a defense for the actor to prove that at the time
the act was conmitted he did not know that the female was less
than the age of sixteen,

An optional subsection (2) is presented to covar two classes
of cases; thane where thn f{emale iz unaware that a szx act is
being comuittad ( e.g. dostor-patient situation) oy where the
female submite helievicy Llat the intoreourse ig marital (e.g.
defendant impersonates the husband, mock marriage, bigamous
marriage.) This subsection deals with intercourse by trick or
deception, a kind of activity that most women can prevent or which
can be deterred by lesser sanctions,
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Rape in the second degree covers the situations where the’
female is incapable of coasen® by veason of mental defect, mental
incapacitation or physical beln] =5, The definitions of these
terms, contained in sectiom one of the draft are dlrecfly incor-
porated -into section four., "Lack cf capacity to appraise the nature
of her conduct” does not include appraisal involving value judgments
or consideration of remote conscejuencas of the immediate act.

It is a defeunse for the acter to prove that at *he time he engaged
in the sexual ‘utercourse he did act know of the facts or conditions
responsible for the vi 5

Both the New York and Michigan codes differentiate between
incapacity to consent by roason of mental defect and mental:
incapacitation and incapacity to consent by reason of physical
helplessnoss, ¥t was felt by ycur reporter that thzre is no

nction and that the dlsnarlty in
sentencing which would result f£rom such a distinction would be
unjustified and indefensidle, It is also felt that the element
of victimization pressnt in such cases justifies raising this
offense to rape in the second degree,

x"l l'"%

Sul:section (2 of Bape ‘n the second degree covers rape of
a female less than {ourteen years of age by a male eighteen years
of age or more. By ca LLly deTLnea*tpd the ages of actor
and victim the Araft a2t o aveid wmiishing adolescent
sexual experimentation as raps. In cases invelving no victimization,
or compulsion where #he actor is leas thar four years older than
the female and the female is over fourteen years of age, the rape
sections will not apply.

It is a defense to a chavrge of vape inm the second degree
for the actor to prove that he di3 not know the female was less
than fourtcen years t the time the ofleuse was committed,

o)
Fh
i
3

1

Rape in tie first
forms of rape:

12 limsted Lo tha two most serious

(1) where ihe fevale is subjected to forcible conpulsion’
by the male; ani

(2) where the

invalved is so
dangerous e viek st savere penalty,
Tha definition of foo . q .1 {7) ) is directly
incorporasted futo this werifon., Ko defense af mistare cf age is
allowed where the vietim is lrss than ten years cf age.,

In both of the

o
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ed in terms of male

The subztantive off=1re " rape iz define
: to inelude femals

aggression, While soue
aggression, it was felt re treat such conduct as

sexual zbuse rather tbap rane, 'Thic does not preclude liability
of a female who aids a male to raps a female.

Seductinr has been el.m: 1 a 3 offense under the
proposed drvafi, The f£ollowing comments To ! ion 207.4 of the
MPC sum up the prevali¢nb wiEni s -ing seduction a
criminal offense:

""ha :ever may have baen the case in preceding generationms,
{on world hardly be unanimcus in the view
favor granted by the female only in
q20, A substantial bLody of present
ﬂfwrﬂo irse as a matier of mutual
gratification, and eppression as much of the female's libido
as the male’s., To tne extent that this is the case, it would
rarely Le true that the female 'yields' completely or pre-
dominantly on account of the deception . . . deception in
love does not betcken the same depravity and deviation from
social norms ag deception in business, and is less likely
to deprive the wictim of snything she really wants to keep,

opxnlcn wauiﬁ YogE

"Morsover the peacal legislator must vecognize that in
guch an area couris amd juries will have unusuval difficulty
in distinguishing with sufficient certainty beiween vicious
instances of wvictimization by fraud and superficially similar
cases in which an angry and disappointed woman testifies to
words or innusndoes of promise, Considerations of this
charaeier have lead to widezpread legislation abolishing
civil actions for breach-of-promise apd seducticn, one of

the main grounds being that it was primarily an instrument

cf blackmail." {MPC Cominenis Ssc, 207.% T.D, #4, pp 256-

adapted From section 130.25 of the New York
EX] secticn 213,23 (1)(a) of the MPZ, The age of
the female wasg by your reporter at sixteen rather than seven~
teen. Suhsection (2} {opticnsl) was adapted from section 213,1
(23c) uf the MEC,

. 130,30, and

139,35

ection 5 is adapted from secticn 130,35 of the New York
Revised Penal Law. The age of the female was lowered by your
reporter from eleven to ten,
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C. Relationship to Exiéting Law,

Sections 3, 4 and S5 of the proposed draftg divide the crime of
rape into three degrees. 1In the absence of statute there are no
degrees to the crime of rape. 75 C.J.2,, Rape, Sec. 3, p. Leb,

Although rape has been defined as the carnal knowledge or unlawful
carnal knowledge of a woman or female by force, or forcibly and
against her will, State v. Gilson, 113 Or 202, 232 P, 621 (1925),
rape at common law was the unlawful carnal knowledge of a woman
over the age of ten years forcibly and without her consent.

75 C,J3.S., Rape, Sec, 1, p, 462, Lord Hale defines the crime as
folTows: "Rape is the carnal knowledge of any woman above the age
of ten years against her will, and of a woman child, under the age
of ten years, with or against her will." 1 Hale, P.C. (Eng.) 628,

At common law, to constitute the crime of rape on a female
above the age of consent, three elements must be present: (1)
carnal- knowledge, (2) force, and (3) the commission of the act
without the consent or against the w111 of the woman., C.J.S.,
supra. at 471,

Only one of these elements, sexual intercourse or carnal
knowledge, is required by Section 3(1) of the proposed draft,
That section is a modificatinn of the comnocn law and present
statutory definition of the crime of statutory rape. It modifies
the common law to the extent that the age of consent is raised. ‘
from ten to sixteen and it modifies the present statutory definition
to the extent that the age of the male is required to be at least
four years older than that of the vietim, rather than the present
requirement that the male only be over the age of sixteen. '

Under the present statute "the essential elements of statutory
rape are the facts of sexual intercourse, and the age of the
prosecutrix,'" State v, Gauthier, 113 Or 297, 231 P. 141 (1925).

It is settled in this state that it is not necessary for the indict-
ment to allege the age of the defendant in charging the crime of
statutory rape, State v, Knighten, supra; State v. Edy, supra;
State v. Ralph, 135 Or 599, 296 P 1065 (1931).

Since carnal knowledge, i.e. sexual intercourse, is an
essential element of the crime of statutory rape under the draft
and presnet law, proof of some penetration is necessary. State
v, Poole, 161 COr 481, 90 P.2d 472 (1939); State v, Hoffman, 236
Or 98, 385 P.2d 741 (1963),

Since the age of the proszcutrix is an essential element of ‘the
crime of statutory rape it is necessary that there be an allegatlon
that she was below the statutory age at I« date of the commission
of the offense. State v, Nesmith, 136 Or 5¢3, 330 P, 356 (1931).
Since the age of the prosecutrix is important, the date of the

a
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alleged crime becomes important. Ordinarily, the state is not
required to prove the specific date of the commission of the

crime, State v, Howard, 214 Or 611, 231 2.2d 1115 (1958);

State v, Pace, supra; However,?"whai a defondant asks for a specifie
date, and can show that-the time olmwoat’'is essential , . 4 as when
An act committed :after a certdin. dite would-not be a crime, the court
@y§§+xequire tha state to Prove : 2"y oW Staggw?,'Yieldiﬁg§v
238.0r 416, L2395 Poid 172 £19040 E

Subsecticn £2) of Secction 3 is likewise outside the scope of
the common law definition of the crime according to the weight of
most authorities, That section does not require force, but rather
fraud or impersonation to gain the victim's consent to the sexual
act, Commonwealth v, Goldenberg, 338 Mase, 377, 155 N.E.2d 187
(1959) bkeld: '"lhe eszense of the crime is not the fact of inter-
course, but the injury and outrage to the feelings of the woman
by the forceful penetration of her person . . , Fraud cannot be
allowed tc supply the place of the force for which the statute
makes mandatorv,”

Similarly, in cases involving impersonation of a husband
it has been held that rape was not committed where facts showed
an impersonation by the defendant of a woman's husband in order
to procure intercourse. State v. Lewis, 30 Ala. 54% (1857); Moran
v. People, 25 Mich. 356 (1872); State v, Brooks, 76 N.C. 1 (1877);
Commonwealth v. Dichnicz, 59 Pa, Super 527 (19:15); 91 A.L.R, 2d 591,

it has alzo been held that rape was not committed where the
facts showed thet the intercourse in question followed feigned
marriage and defendant was aware of the sham but the woman was
unaware. JState v, Murpby, 6 Ala. 765 (1844); Rloodworth v, State,
65 Tenn. 614 (1872); Papadimitropoulos v, Reg. (Austr,) 98 C.L.R,
249 (1958), For the contrary view that Eraud vitiates consent or
supplies the requisite force see: People v. Bartow, (1823 N.Y.)
1 Wheeler C.C. 378; Walter v. People, (1867, N.Y.) 50 Barb 1lil4,
1Cow Crim, 344,

Section 4(1) of the prcposed draft differs from common law

also in that only intercourse between a female of 14 and a male

-of 18 is required. Force and lack of consent are not required.

Thus, with the modicicaticn of the age difference, Section 3(1)
and section 4{1) are essentially the same,

Section 4(2) makes intercourse with a female Geemed incapable
of consenting by some reason other than age, rape in the second
degree, Force is not required, At common law intercourse with a
woman incapable of consenting was rape even without force, There
were no dagrees of rape at common law, The draft, therefore,
recognizes the common law but makes the act, when committed without
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"forcible compulsion" rape in the second degree.

Section 5 (1) and (2) restates the common law definition of
rape, i.e, sexual intercourse with a female by forcible compulsion
and against her will; or with a female under ten years of age
either with or without ber consent, It is therefore pertinent
to examine more closely what conduct satisfies the three essential
elements of the crime of rape.

The first requircmens is "sexual intercourse!. State v.
Wisdom, 122 Or 148, 257 P, 826 (1927) states that v, ., ., if there
Ts ilie slightest penetration within the labia of Lhe ferale ovgan,
that is sufficient %o comstitute statutery rapz, and without
regard te the extent of the penetration if the other elements
nof the crime are present," At 161. State v. Kendrick, 239 Or
£12, 519, 398 ®.2d 471 (19453), adopted the rule announced in
Wisdom and aprlied it to casec of forcible rape: "Even the

sllrhtcst penetration is sulficient,”

CGregon has no repovisd caces on the neoessity of emissions

red it would appear

d finition of
) of the dragf.

however, since only slight penetration is requi
that emission is not necessary. Thus, the present
sexual interecourse"” asd that proposed by S=c, (1
are cssentially the szne,

.,

T e olher two elements of the crime of rape, i.e,, fornes
consent of the victimized female are closeiy

connected in proof of fact, Proof of thece two elements is dependent

upon proof of resistance, 'fhis rule was stated in State v.
Colestonk, 41 Or 9, 67 P, 413 (1202)

"While it may De expected irn such cases, from the nature
of the crime, that the uimest reluctance would be manifeasted,
and the utmost registance made which the circumstauces of
a particuviar case would allow, siill, Yo hold, as a matter
of law, that such manlfestatlon anl resistance are essentis
to the exixtence cf the crime, so that the crime could not

be committed if they were wanting, would be going farther than

any well-considered case in criminal law has hitherto gone
This importance of resistance is simply to show two elements

in the crime, - carpal knowledge by force by one of the parties,

and nonconsent thereto by the other, '[hese are eScential
elements and the whole question is one of fact for the Jury."
(Emphasis supplied)., 1Id., at 12.

The necessity and amount of resistance was considered at
length in State v. Risen, supra at 561-562:
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"The woman must resist by more than mere words. Her
resistance must be reasonably proportionate to her strength
and her opportunities, It must not be a mere pretended
resistance, but in good faith and continued to the extent
of the woman's ability until the act has been consummated,
4ly Am,Jur. Repe, Sec., 7; Feople v. Dohring, 59 N,Y. 374,

17 Am, Rep. 349, 355; Milis v, United States, 164 U.S. 64l
648, 41 L.Ed. 584, 17 S,Ct. 210; Brown v. State, 127 Wis.
183, 199, 106 N.W., 536; Bailey v. Commonwealth, 82 va., 87,
107, 3 Am,St.Rep, 89, Those are the law's requirements

in the case of a woman 'in the normal condition, awake,
mentally competent, ard not in fear.,'2 Bishop on Criminal
Law, 9th ed., Sec. 1122 (5). If the evidence does not show
that the woman resisted to the utmost extent of which she
was capable, the jury may infer that, at scme time during
the course of the act, it was not against her will. Never-
theless, the phrase'utmost resistance' is a relative one;
one woman's resistance may be more violent and prolenged
than that of another. Moreover, the attending circumstances
may mcdify the requirements of the rule . . .,

"The reason why evidence of resistance is important is
to show carnal knowledge of the woman by force and nonconsent
on her part., State v. Colestock, 41 Or 9, 12, 67 P. 418,
Where submission of a girl is induced 'through the coercion of
one whom she is accustomed to obey, such as a parent or one
standing in loco parentis; the law is satisfied with less
than a showing of the utmost physical resistance of which she
was capable,"

tate v. Christianser, 119 Or 333, 249 P, 366 (1926), and
State v, Cook, 242 Or 509, 411 P,2d4 78 (1966), stand for the pro-
position that actual force is not necessary, but rather only a threat
of force sufficient to overcome the resistance of the female,
State v. Christiansen, at p. 335, cites 22 R.C.L. 1185 as statings

"Consent of the woman from fear of personal violence is
void, and though a man lays no hands on a woman, yet, if by
an array of physical force, he so overpowers her mind that
she dares not resist or she ceases resistance through fear
of great harm, the consummation of unlawful intercourse by
the man would be rape,"

dtate v, Cook, supra, approved an instruction to the effect
that if the defendant threatened the girl and she was so terrified
by the threats that she did not resist defendant's having intercourse
with her, the defendant would nevertheless be guilty of rape,

Clearly then, force which overcomes earnest resistance or the
threat of force which places a person in fear of serious physical
injury is recognized by Oregon as constituting "forcible compulsion?y
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See Seo. roposed draft:
allowance owr forenz to be
appareut d the Orsgon mule

repori.es

Gubsy ,uulow {2) of gection 5) wakzs intercourse with a female
under ten years of age rape in uhé firat degree rcgardle=s of force
or conseni, Thiz coédifies the common law definition of the crime
as stated by Lord Hale., This section would retain the applicability
. case law on statutory rape; that is, ithe essential

"

i u1d be the jintercourse and the age of the prosecutrix.
Mistske as ﬁ@ age or consent would not be available as a defense
to a prosecubrion under this section,

The crime of seduction as defined in ORS 167.025 would be
repealasd by the proposed drafii. The ingredients of this crime
were stated in State v, Meister, 60 Or 469, 120 P. 406 (1912),

", « . in order to convict a defendant for a perpetration
of the offense denounced, proof must be adduced tending
to establish the following constitutient ingredients cf the
crime, to wit: (1) that under a promise of marriage {2) he
saduced and had illicit connection (2) with an unmarried
fenale (4) of previous chaste character,” Id, at 473,

continued to distinguish which of these elewments

The court later
red the gravamen of the offense requiring corroborative

~t 1a
were conside
prOOL 5

s « o the pvomise of marriage and the illicit Lercourse
consiitvte the gravamen of the offense . ., . Ceurcborating
evidence is required only as to these two.'" 1d., at 481,

a

Concerning the two elements not constituting the gravamen of
the offense, the Court noted its reascns for refusing to examine,
beyond the promise cf marriage, the motivating factors which
produced the illicit intercourse:

"An unconditional promise of marriage made by a man to
a previously chaste woman, and her acceptance of the offer in
v.iance upon the engagement whereby she is induced by his
mersuasion to yield consent to illicit intercourse with him
are sssential facts to be established in a criminal action . . .
The court will not determine the preponderance of desires for
sexual indulgence entertained by either party to the illicit
comnection, for the woman, who under the promise of marriage
yields her chastity . . . takes upon herself the more onerous
burden of shame, disgrace and social ostracism in case of
discovery than the man, and for that reason she is entitled at
least to equal protection.” Id.at 483.
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The rationale upon which the court based its reluctance to
examine the ssxual desire or curiosity of the female as contributing
to her acquiescence appears to support your reporter's position
for the repeal of this offense,

Likewise, the proposed draft would repeal the offense of
+ion., State v, Gilson, supra at 206,states the distinction
between.-rape._and fornication:

"Where rape is charged to have been committed upon a
woman over the age of consent, which, in this state, is six-
teon years, tbe words used by the statute in defining the
Rape, therefore, as at coumon
] carnal kﬂéwledge of a woman by a man forcibly
wiinlly against her will, Fornication, howewv:
ned by statute, is the carnal knowledge of a wowms
© the age of eighteen years and over the age cof &
‘s who is not his wife, by a man without force and with her

Stare v, ﬁ°11cry, 92 Or 133, 180 P, 99 (1919), states the

elements of tne crime of fornication:

"First, the offender must be a male person over the
age of eighteen years, and it must be commitied so as not
to imake the act rape; second, the offender must 'carnalily
know any female person of previous chaste and moral character’
third, who is over the age of sixteen years, and is not his
lawful wife; and when so committed, such male person shall

be deemed guilty of fornication,”™ 1d, at 138,

[

As previcusly noted, State v, Blackwell assumed that ORS 163.210
incorpeiated the common law doctrine that a husband could nct be
guilwy of the rape of his wife., However, it is not necessary
undsv Oregon law to allege in the indictment that the defendant
charzcd with rape was not the husband of his alleged victim
berause our statute does not use a reference to a victim as not
being the wife of the accused, State v, Edy, supra; State v, Gautier,
supra; State v, Hilton, 119 Or 441, 249 P, 1103 (1926)}; State w,
Nesrith, supra., However, under the proposed draft, the ngdzﬂg
Tefers to intercaurse "with a female not his wife'{ It would
therefore appear necessary that such an allegation be stated in

the indictment under the wording of the proposed draft.

Similarly, under present Oregon case law it is not necessary
in a prosecution for statutory rape to allege the age of the
defendant as being over sixteen years, The proposed draft likewise
states specific age requirements on the part of the male to be
guilty of second or third degree rape. The present case law
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indicates that the age of the defendant is a matter of defense,

and under the proposed draft, the defendant's age would likewise

be a matter of defense, State v. Knighten, supra; State v. Nosmith,
supra; Stare v. Cole, 244 Or 455, 418 P.2d 844 (1966).

Suhsection (3) of Section 5 incorporates the present effect
of ORS 163,220, rape of sister, daughter or wife's daughter. The
statute ztates:

"A person convicted of raping his sister, of the whole
or half-tlond, or his daughter, or the daughter of Lis wife
shall be punished by imprisonment in the penitentiary for
ife or amy lesser period.”

e rvis, 20 Cr 437 (1891), held that the crimes of
ince st ¢ separate and distinct cffenses. The cgurt, at

“we think that the decided weight of authority is that
vndar a statute like ours, the crimes of rape, by forcible
ravishment, and incest cannot be committed by the same act,
bt that of incest requires the concurring assent of both parties.”

In State v. Winfree, 136 Or 531, 299 P. 1005 (1931), the defendant
was charged with the statutory rape of his daughter, The court
ruled that the indictment did not state two crimes, incest and
rape, beciause the child was incapable of consenting:

A female under sixteen years of age is incapable <f
nting to an act of carnal knowledge. 1Incest is the
tary act of carnal knowledge with the consent of both,"

1learly, under State v, Winfree, supra, an indictment framed
under suhzseciion (3) of section 5 would not staie twe crimws,

rars and ineesti.

whe; purpese of subgsection (3) is to provide f£for an enhanced
zerae of rape where the parties to the offense ars within the

ripad degree of relationship and the vietim is under sixteen,
As punishment for a father or step-father who takes advaunicie of
a ~senting daughiar or step-daughter, this is not an exnzassive
clagsification, State v, Gidley, 231 Or 89, 371 P.2d 922 (1962),
recognized the validity of such a classification in considering the
enhanced penalty provision of ORS 163,220. The court stated::

*The crime of which the plaintiff was convicted is
puniishable by imprisonment in the penitentiary for life or
ary leaser period, OCRFS 163,220, In view of the nature of
the crime, it cannot be said that even the makimum punishment
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preseribed is per se exce351ve, cruel or unusual, and not
p oportioned to the offense."” 1Id., at 90.

Forcible rape of a female so related to the actor would be covered
by subsection (1) regardless of the victim's age,

Section 6, Scdemy in the third degree, & Person who engages in

(
deviate sexual intercourse with a person not his spouse or causes ( Existing
( Law
another to engoge in deviate sexual intercourse commits the criwe (
: ( 167,040
of sodomy in the third degree if the victim is less than sixteeun (

ears of age and the acteor is at least four years older than the vietim,
(%]

Section 7., Sedomy in the second degree. A person who engac:s in deviate

sexual interouuiss with 2 person not his spouse or causes amabhar o
engage in devisate soxual intercourse commits the crime of sodamy iu the
second degree if:

(1) the wicitim is incapable of consent by reason of mental defect,
mental incapacitation, or physical helplessness; or

(2) the victim is less than fourteen years of age zrd the antor is

eighteen ysarsz of age or more,

Section 3, Scdomy in the first degree. A perszen who engaga: in

. o

deviate sexual intercourse with a person not his spouse or causes

another to enyags in deviate sexual ifitercourse commits the clims of

sodomy ir Lha £irst degree if
(1) 2he wvicnin is subjected to forcible compuleion by *hq.aetor- or

(o
€23 #he viotin is less than ?QQ years of age.
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COMMENTARY - SODOMY

in

-uality has heen regarded with inten
25 and ages and has been ihe sub ject
The law-maker will £1
(=3

$o the possibilities of curing the offender, ‘The
. dz€ining laws which will result in the removal
anged and dangsrous persons from society and at the

of mentally de

same time impcse only minow penalties or no penalties in cases
fans gexnality is a minor incidsnt and oo i
ihe public safety. The objective of the se0tions

1

sedomy in the proposed draft is to (1) pr
3 aggression and {2} to protact children
heir immaturity. The protection of the

pablia C pabiile solicd -ion or performence of L
e relating to Public Zmdancs

[¢]
-t

will T

posed draft, therefore, excludes from the criminal
saxual practices not involving force, adult cerruption

o sr public offense and all sexual practices hetween

mas; and consenting adults. As stated in tie Comasnts

to sscil "No harm to the secular interests is
invelwed in atypical sex practice in private between zcnsenting adult
part hia area of private morals is the 4t ve concern

of s authoritics." (MIC Comments Hao. 5,

arosexual

pp.277-273) therefnre, all homosexual conduct a:

2 % guch lews are substantially unenforceable and constit-
; ial ¢ aatory onforcement;

cuch statutes bpave only minimal detervence R DO

sative vealue,

tings approach consensus on tihe opinion that

home sesnal nonduct is syuptomatic of pathological di orders
stemizing from a failure to achieve mature psychic developument

. and that it cannot be cured unless the underlying psychological
deviation is cured, 60 Mich, L.R. 717, 753-57 (19462); Sexual

Behavicr and the Law, 434--77 (Slovenko ed. 1664). Criminai
salctions are no more able to cure homosexual conduct than they
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are mental disease or defect. Such criminal sanctans may
actually deter some people from seeklng psychiattic or othet
agsistance for their emotional problems,

As pointed ont in the MPC commentary:

". . . there is the fundamental question of the rroiac~
tion to which every individual is entitled against stats
interferencs in his personal affairs when he is not husting
ctherz., Lastly, the practicalities of peclice aéminzﬂ*rat&on
must be considered, Funds and personnel for poliee
are iimited, and it would appear poor policy to use them to
2ny extent in this area when large numbers of atrocious
crimes rewsin unsolved, Even the necessary utilizaticn of
police in es involving minors or public solicitation
raiges special prceblems of police wmorale, becausge of ths
entrapioent vractices that enforcement seems to regiire,
and ¥, fation ©o bribery er extortion.' (MBS Cownenis
Do #4, pp. 276-279),

ok

“~it’var be stated that what would be criminal .-«
lﬁy under uhe' rape sectiens-is.. sodomy in
g degree L 1% involves deviate sexual interca
The fomme ond rees of the two crimes, involving age facts
and other toy coi:sensual incapacity and fovrcible fompul -
are presentad in an 1dent¢cal structure e.g., section 3 Rarpe
in the third degree parallels section 6 Sodomy in the third
Therefors, the ccomments to the rape sections are equally ap;
cable, wheie ropriate, to the sections relating to sodcmy,

correspons

based on cowpulsicn or perpetrated .n a yoiug

or on capahlie of consenting can be as dangerous
harmful if‘:m as & beterosexual attack. At this
it cannoi ernined whether the penaltiecs inposed for the

various degreee of sodomy will corvespond to the renalties
imposed for the identical devrees of rape or whether ¢
‘differ. Twwever, two factors serve counsidevation in
the ullincie ponalty structure: (1) there is considerab
medical authority to support the view that deviate sexua
havior comwitted with a child, especially a mals,

transi wertal sexualiity to mature
exposci greater danger of lasting p‘
damage ladjustment than doss a heter

period; (2) the MPC imposes higher pen:
sodomy on the grounds that the harm dope
Al aexuq1 intereourse is graver +han :

during
for rapsz
woman by f.
in dew: T N T A AT 3
the phycical danger in case abortion is requlrnd and ?HP impairment
of her marviage ecligibility.
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In the sections relating to sodomy the perpetrator is des-~
cribed as a person to indicate that either a male or female may
comnit the offense.

The clause "or causes another to engage in deviate sexual
intercourse" in the sodomy sections is intended to cover not
only the situation wherz the victim has some deviate act foreed
upon him or her, bu: also where the victim is compelled to perform
such an act upon the perpetrator of the offense, or upon some
third person.

As defined in section 1 (2) deviate sexual intercourse
includes unnatural acts between human beings but does nnt include
intercourse with animels ibestiality) or with dead bodies
(necrophilia), ¥t is felt that such nondust is more appropriately
coverad under statutes relating to cruelty to animals cr abuse
of. a corpse, Th2 only real Justification Fnor inciuding such acts
in articles relating to sex oSfenses iz the extreme repulsivenecss
of the behavior, Cccasiocnal conduct of this nature is mot likely
to be deterred by criminal samction and habitual conduci would be
better treated in other ways,

—
[a}

The Kinsey studies indicate that while bestiality is rare
in the general population, it is common among adolescent farm
youths. When such acts occur in this group they are ucually
brief, youthful "experiments" rather than part of a pattern of
conduct that either contiibutes to or constitutes a significant
degeneration of the individual invelved, Kinsey, Pomeroy and _
Martin, Sexual Rehavior in the Human Male, 667-78 (lst ed. 1948),
In such instances ”chuging pubxlic ati=ntion on the person who
happens to be found in such an act serves ne useful social
purpose and may seriously impair the development of the accus
to a normal life.” 1I11, Annot. Statutes, Commentary to Ch. 38
Sec, 11-2,

cd

B. DRNerivation,
bty

Section 6 is adapted from section 130,40 of the New York
Revised Penal Law and section 213,3 (1) ¢a) of the MIC,

Section 7 is adapted from sections 230.40°(1), 230,45 and
130.50 (2) of the Hew York Revised Penal lLaw,

Secticn 8 is adapted from section 130,50 (1) and (3) of the
New York Revised Penal law,

The age of the victim was lowered by your reporter from
eleven to ten,
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C.

Relationship to Existing Law,

Sections 6,7 and 8 of the prcposed draft defines the three

degrees ¢f sodomy., Oregon defines only one degree of sodemy in

ORS

167,040, but the statute encompasses three prohiibitions.

State v, Anthony, 179 Or 282, 169 P,2d 587 (1946), describes

these three pronibitions

"0,C.L.A, Sec, 23-910 (now ORS 167,040) embrazes three
separate prohibitions. The first clause of the statute
prohibits sodomy or the crime against nature , , . Being a
crime known to the common law, further statutory definition
of the word 'sodomy' was unnecessary,

"Part two ., . , prchibits any act or practice of sexual
perversity either with mankind or beast, Part threc reiatos
specifically to certain osculatory reciations which thi
has held were within the prohibition of the scéomy statute
prior fto its amendment,”

The court's refarence to a prior holding concerning the nature
of osculatory relations refers to State v. Start, 65 Gr 178,
132 P, 512 (1913), There the court said

"The rule at common law was that: 'All unnatursi carnal
copulaticn whether with man or beast seem to ceome under the
noticn of saodomy': 1 Hawk, P.C, 357,. . It is seif-svident
that the uze of eitber opzning (mouth or anus) . . , for the
purpnse of sexual copulation i3z against natvral Jdesigm of
the human body. In other words, it is an offense against
nature, There is no diffavence in reason whoether such an
unnatural coition takes place in the mouth or in the fun-
dament . ., . Each is rightfully included in the true scope

and meaning of the commen law definition aguoted alove fFrom
Hawikins, . .

"It is said in Section 1539, 1,0.L., (now OR3 167,040
(2)) that 'Proof of actual penetration into the Leody is
sufficient %o sustain an indictment . for the crime

againgt nature,’ No particular cpanins
which penetration can be made is skeci >

It follows that the actuwal penetration of the virile member
into any orifice of the human body is sufficient for estab-
lishment of the crime in question."” Eﬂ. at 180-31,

The later two paragraphs of this statement from State V. Start

presents two points for discussion.
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First, the recognition by the court that either opening,
mouth or anus, for the purpose of sexual copulation ‘is embraced
by the crime of sodomy. To this extent there is no difference
between present Oregon law and the proposed draft's condemnation
of "deviate sexual intercourse” which is defined in Section 1 (2)
as involving the mouth or anus of another, :

Second, the court's reference to proof of pernetration into
any orifice of the body as sufficient to sustain the indictment
might provide an argument that cunnilingus was not withia the
scope of the statute, '

At common law, sodomy involved only two essential elementsy
(1) penetration, (2) into an aperture of the body. Aperture was
generally construed as being limited to copulation, per os or
per anum, The requirement of actual penetration has been held
to exclude cunnilingus from the scope of the common law crime of
sodomy. 81 C.J.S., Sodomy, p. 371. Thus, before the amendment to
ORS 167.040 it could be argued that that form of sexual contact
was not within the common law crime. However, State v, Start was
concerned only with fellatio and since the statute now prohibits
nggculatory relations with the private parts of any person” it
appears that cunnilingus is definitely provided for, Therefore,
to the extent the Anthony court seemingly indicated that the
osculatory relations defined in the statute were under the scope
of sodomy as defined by the Oregon case law prior to the amend-
ment, seems inaccurate. Under this view, the first part of the
statute proscribing "sodomy" and the third part of the statute
proscribing certain osculatory relations serve a distinct purpose.

The second part of the statute concerning any act or practice
of '"sexual perversity" either with mankind or beast was the
portion of the statute with which the court in Anthony was most
concerned. The reference in this portiocn of the statute to acts
of sexual perversity with a beast wouid indeed seem to be
unnecessary in view of State v, Start's ccmmon law definition of
sodomy as including unnatural copulation with a beast., However, to
give independent effect to the inclusion the statute would appear
to contain within its scope acts of sexual perversity with a
beast cother than copulation., What, if any, acts of sexual per-
versity would be included may be enlightened after an examination
of AEEpony's discussion of "sexual perversity" as defining
eriminal conduct,

Iin qupony,the court was faced with determining whether
ngexual perversity" as defining the crime of sodomy was "void
for vagueness'. The court ruled that such phraseology unlimited
and undefined by judicial construction would in fact be void.

The court stated:
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". . . the legislature has ventured into the dim and
uncertain mazes of abnormal psychology. If the Act were to
be left unlimited and undefined by construction , , . we
think it would not only be void for uncertainty, but might
aled be applied in such manner as to invade other censti-
tutional rights," Id. at 3G3,

However, after recognizing the statute's face vialue defects
the. court held that it could be judicially applied in a manner
.not to offend constitutional standards and stated the limitations
‘to be applied to the statute,

"But we hold that the statute may be so limited by
construction as to render it valid as here applied,

"« « « 1t is clear that the words 'sexual perversity'
cannot be limited in their application to cases involving
carnal copulation for such cases were already included in the
sodomy statute . . . By applying the doctrine of e jusdem
generis, we f£ind that the words,'or any act or practice of
sexual perversity' are preceded . . . by the words 'if any
person shall commit the crime of sodomy or the crime against
nature' , , , the words 'sodomy or the crime against nature'
have a definite meaning at common law, Those terms, which
are synouomous, relate and are limited to offenses directly
involving the sex organ of at least one of the parties;
and . . . we conclude that the prohibited acts of sexual
perversity are likewise so limited . ., .

"Not only must the statute be limited to cases directly
involving the sex organ, but , ., . it must be limited to
unnatural conduct contrary to the course of nature, The act
does not prohibit such personsl and physical intimacies as
accompany or precede normal relations and intercourse between
the sexes, Again the prohibited conduct must have besn
performed for the purpose of accomplishing abnormal sexual
satisfaction on the part of the actor.” Id. at 305, 306, 307.

The final limitation placed upon the statute's application
was stated at p, 310 to be that the state must show that the
particular act charged was "willful", i.e. that it was done
intentionally or recklessly.

State v, Anthony thus required four elenents to be established
in a prosecution for sodomy under the sexual perversity section
of the statute., First, the act must involve a sex organ of one of
the parties; second, the act must be unnatural, i.e, not involved
in normal sexual foreplay between the sexes; third, the act must
‘have been performed for the purpose of accomplishing some abnormal
‘sexual satisfaction; fourth, the act must have been done -inten-
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tionally or recklessly., It should be noted that compulsion or
force is not an element of the crime of sodomy as defined by the
statute, State v. Weitzel, 157 Or 334, 69 P.2d 958 (1937).

Applying these standards to sexual perversity with a beast,
it is possibT to comait sodomy in a manner not involving copulation,
For example, sturkating a maie animal or forcing an object
into "~ sew crgan of a female animal, As the no:rmcntary to the
proposzd draft indicares Lt ic not the reporier’s intention to
inciude such conduct within the scope of sodomy, It was believed that
such acts would better be dealt with under a statute proscribing
cruelty to animals,

Applying these cwitaria to the facts of an earlier Cregon decision,
State v, Brazell, 126 Or 579, 269 P, 884 (1928), one can determine
the type of conduct between humans which the present statute proscribes,
State v. Brazall, Id, at 580, held that practicing masturbation by
a man upon & uvy is an act of sexual perversity within the ordinary
meaning and acceptation of the words. Applying the Anthony criteria,
such conduct amcunts te solomy under the present Olegz:ftjw First,
clearly a sex ovgan of one of the partics, the penis of ths boy, is
involved, Second, i is not an act naturally preceding intercourse
between the sexes, Third, the inference may easily be drawn as to
the purpose of the azt, i.e, to satisfy an abnormal sexual desire.
Fourth, such an act must clearly have been performed in%tentionally,

Presently under Cregon law "the general rule is that one who
consents that an act of sodomy be committed upon his person, i

capable of consent, is an accomplice . ., .'" State v, Stanley, supra
at 312,

The term "accomplice' has been defined by the Oregon court as
“a person who knowingly, voluntarily and #ith common intent with the
principal offender, unites in the commission of a crime,™ State v.
Stacey, 153 Or 449, 445, 56 P.2d 1152 (1936);3tave v, Bwing, 174 Or
487, 149 P.2d 765 (1944); State v, Nice, 240 Or 343, 401 P.2d 296 (1965).

The faoi that a person who consents to an act of sodomy is an
accomplice presents a problem under Ovegon law, i,e. if the person is
an accomplice his testimony must be corroborated to sustain a con-
viction. ORS 136,550, This requirement of prcof has presented the
issue of whether or not a child may be an accomplice requiring cor-
roboration of his testimony.

In State v. Ewing, supra, the court was faced with the question
of whether or not a thirteen year old was an accomplice to the crime
of sodomy, The court applied the common law rebuttable presumption
that children betwsen seven and fourteen years of age are without

criminal copacity. The court then ruled that whethcr an infant
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prosecuting witness of thirteen possessed and exercised sufficient
mentality to make an intelligent choice to voluntarily consent to an
act of sodomy, thereby becoming the accused's accomplice was a question
for the jury., Therefore, if they did determine that he was an
accomplice, to apply the evidenciary requirement of corroborative

proof of commission of the criume.

In State v. Stanely, supra,the defendant was convicted of the
crime of sodomy committed orally upon or with a fifteen year old
boy. The defendant argued he was convicted on the uncorroborated
testimony of an accomplice, violating ORS 136.550. Since the age of -
the child NOle not allow the court to rely on the common law

to whrtuc hild urie& sixteen may or may not be an accomp‘lce.
However, tho Lourt wade nc reference to the cowuon law fourtzen year
old przsumption and ruled that it was a jury question whether the
child ~F fifteen was an accomplice, therehy impliedly recognizing
that the juvenile code modified the age of the common law presumption,

Howsvar, State v, Nice, supra, apparently handed dcwn during the
same term, returnad to the common law presumption and ruled that a
twelve-vear old pavticipant in a Violation of ORS 167,040 way or
may not be an accomplice, The court, at page 345-46 stated:

"Yn State v, Bwing, 174 Or 407, 149 P2a 765 (iz4d), we took
rnotice of fhe common law rebuttable presumption that children
between the ages of seven and fourteen yecars of age ave without
criminal capacity., We held that it was a jury question in a
‘siven case whether the child knew aund appreciated the nature of the
act 'and made an intelligent choice in DdttLClpatlng in it,

If the jury so found, it would aryly o the child's tesulmonv

the cautisnary rule concerning the testimony of an accomplice,

We holl thet the rule stated in State v, Nwing, supra, is atill
despite Lhe SUbseqlent ment of oS 41%,478 and

Lo vest in the juve @ court axclusive jurisdiction
C4gen less than sivtecen yoars of age who wmay COMmlt
 Dandwlcad as crimes,

"While it is now possible to argue in certain cases that
a given child does not exactly fit the traditional role of an
acconplice because he may not be subject to prosecution as an
adult offender, the child is still under the ccntrol of law
enforcement officers and other persons in authority. This
control over the witness by the state is the xeason why the
law subjects his testimony to special szerutiny, The testimony
of an accomplice may be given under the hcpe of lemiency ., . .
This reason applies with equal force to the testimony of a child
who is under the control of the state." (Emphasis supplied),
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Relating present law to the proposed draft, five areas of
comparison need to be examined., First, sodomy or sexual perversity
with an animal; second, sodcmy per os or per anum; third, osculatory
relations; fourth acts of sexual perversity, and £ifth, the age of
the "victims"™,

First, sodomy or sexual perversity with an animal, At present
Cregon law includes within its concept of sodomy both copulation
with an animal and sexual perversity not involving copulation with
an animal, ‘Whe proposed draft would encompass neither of these
activities within its definition of scdomy, The draft defines:
solomy in the terms of "deviate sexual intercourse" as "contact )
betwcen the sex organ of one person and the mouth or anus of another”.
Clearly within this framework the term "perscn' excludes animals
and the use of "another" likewise indicates "another person’ and not
an.andmal,

The second and third areas can be combinad for purpesag of
w,nuprsi_Lve discussion since the only possible distinction betwsen
the two under Oregon law could be that osculstory relations ineludes
cunnilingus whereas sodomy per os or per anum, as implving the
necessity of penetration,smgynmét,

The proposed draft would not affect present Orvegon law to the
extent that it defines sodomy as sexual copulation of the virile
member of the body through either the opening of the mouth or the
anus, See State v, Start, supra. Such activity cleariy falls
within the scope of the dpflnltwon of “"deviate sexual intercourse"
as involving "contact betwecen the sex organ of one and the mouth o
anus of another,"” Likewise, the definltlon of the proposed draf
would include cunnilingus presently proscribed by the osculatory
relations pertion of ORS 167,040, This is evident by the draft's
reference to contact with a sex organ.

An instruction on the meaning of "sex organ" was approvef in
Stm.e v. Anthony, supra at 309, Tne pertinent porticns of the
structions stated:

". o« « the anal opening .., . refers to the anus, situcsted
ncar the anal orifice or opening of the rectum and not to the
sex: organ. Therefore, the penetration of such opening slcons

in and of itself, except by the male organ, would not neces-
sarily constitute the crime , . ."

Clearly then, the anus is not the sex ovgan of a psrson, The
sex organ ia the male iz, therefore, limited to the penis; in the
female, it is limited to the vagina, If the females vagina is contacted

by the mouth of ancother, parforming the act of cuvniliubus, the act
is sodomy under the draft and under the csculatory relations portion
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of ORS 167.040. Therefore, the proposed draft would include es ‘sogomy
the physical acts presently prohibited by the first and third
portions of the present statute.

Fourth, the present scope of acts included within the confines
of the "sexual perversity" portion of the sodomy statute would not
be included as acts of sodomy under the proposed draft. Acts not
involving contact between the sex organ.of one person and the mouth
or anus of another would not be sodcmy under the draft. Therefore,
the act of masturbation by a man upon a boy, scdomy under the
Brazell casa, would not be sodomy under the draft, The act of
¥3iCing an object other than the male sex organ within the anus
would not be sodomy under the draft or Oregon law. If the object
was placed within the vagina, the act would he sodomy under 0Dregon
law, but would not be sodomy under the draft. This is sc because
for an act to be sexually perverse under Oregon law all that is
required is that the sex organ of one party or the other ba inwvolved,
either penetrated or manipulated, However, ccntrary to Ant
the draft does not reguire proof that the act was done ifor
of gratifying some abnormal sexual desire.

In summary then, the draft would include all acts presently
within ORS 167.040 except those acts of sexual perversity not involving
the sex organ of one party and the mouth or anus of the other. Suwh
acts of "sexual perversity" would come within the confines cf the
Sexual Abuse sections,

The draft does make some changes concerning the parties.who can
be guiity of sodomy. In each degree of sodomy dafined in the draft,
the dofinition excludes acts between spouses, The draf:i 2iso exscludes
acts betwesn consenting parties, A party is deemed capable of consent
if he cr she is above the age of sixteen and is not mentally defactive,
mentally incapacitated or physically helpless. If the perscn is
capable of consent the draft requires the act be perpetrated through
the ues of Foreible compulsion. None of these factors are presently
found in ORS 167.040,

Fifth, the selection of sixteen as the age of consent would make
impcssible a finding that a person bslow that age was an accomplice,
Thic result clearly effects presznt case law., State v. Bwing, supra,
State v. Stanley, supra, and State v, Nice, supra, all recnsnized
That & child under (either 14 or 16) and above the age of saven,
could be an accomplice to the crime. Although this rule allows for
a showing of cousent and complicity by the infant it would not
affect tiwe goiit or innceence of the acriused since consensual sodomy
is a crime, however, theoretically it could aid an accused's defense
if there were no cerroborative evidence,
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The draft would alter this by making sixteen the age under which
an infant would be deemed incapable of criminal capacity, This would
overrule State v, Nice and State v, Ewing. However, the defense of
Mistake as to Age would be available to a defendant charged with
sodomy committed upon a consenting victim between the ages of ten and
sixteen,

Section 9. Sernal abnse in the second degres,

(1) A person commits the crime of scxual abuse in the sccond degree
when he subjects another person not his zpouse to sexual contact and:

(2) the victim does not consent to the sexual contact; or

(b) the victim is incapable of consent by reasen of kzing men-

tally defective, mentally incapacitated or physically helriess,
(2) 1In any prosecution under this section it is a defense for the

actor to prove that (a) the alleged victim's lack of consent was dne soleliy

to incapacity to consent by reason of being less than sixteen years of

age (b) the alleged victim was more than fourteen years of age and (&) the

actor was less than four years older than the alleged victim,

Section 10, Sexual abuse in the first degree, A person commits %he

crime of sexual abuse in the first degree when he subjects another pzrszon
to sextal contact and:
(1) the victim is less than ten years of age; or

s

(2) the victim was subjected to forcible ccmpulsion by the acicr,

COMMENTARY ~ STXUAL ARLSE

A, Summzyy

e,

The offense of sexual abuse is ihtended to cover all unconsented
acts of sexual contact which do not involve the elewsnt of genital
penetration. The section encompasses the following types of behavior:
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(1) fondling

(2) manipulation of genitals

(3) digital penetration

(4) sadistic or masochistic flagellation

Under the common law such conduct would have constituted an
assault. Most state laws do not differentiate sexual from other
assaults, except assaults with intent to rape or commit sodomy.
Assault as defined in the Preliminary Draft No. 1, Assault and Related
Cffenses requires the infliction of actual physical injury,. It is
contemplated that in many instances the conduct dealt with in the
sexual abuse sections will not result in physical injury and therefore,
would net be covered by the assault article. When such sezusi
contacts do result in injury, the assault sections may alsoc apply.
In accord with other offenses involving sexual imposition contains
in this article, the sexual abuse sections are applicable to both
children and adults,

The definition of sexual contact contained in section 1 (3) and
directly incorporated into sections 9 and 10 prescribes any none
consensual salacious "touching" of a person's sexual or othar intimate
parts. An actual touching is required, 1Indecent propcsals and
obscene gestures will be treated in the article relating to Fublin
Indecency (Disorderly Conduct, Harassment) .

However, the contact need not be directly with the pesrson's
body; it is sufficient if the defendant touches the vietim's sexual
or intimate parts through clothing., The contact need enly be with
either the victim or the actor but it need not be bztwezen them,
Thus, subjecting another to sexual contact with an animal or another
person is also covered,

he inclusion of the words "or other intimate parts" doas nct
limit the teouching to genitalia but is intended to include gealtalia,
Lreasts and whatever anatomical areas the trier of fact deems "in-
timate"” in the particular cases which arise, Thus, the ultimaie
decision of "intimate" parts is left to the community sense of decency,
propriety and morality,

The proposed draft requires that the touching be for "the nur-
pose of arousing or gratifying the sexuzl desire of cither party, ™
Thus, inadvertent touching of the intimate ports of a person {crowded
elevator) does not constitute sexnal contact,

The offense of sexual abuse is divided into two ascending
degrees. Section 9,9exual abuse in the second degree cdefines the
basic offense. "It should be noted that consensual sexual contacts
between adults are not proscribed, Subseetion {(Zd of section 9
makes a defense available to the defendant when the circumstances are
as specified. The purpose of this defense is to exclude from c¢riminal
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sanction certain activity by adolescents, i/e, "the necking party"
between a 14, 15 or 16 year old "victim" and another young though
criminally responsible person of slightly greater age, It is
anticipated that the age of criminal responsibility will be 1%

in the final proposed Code.

The offense is raised a degree if either of the following
factors are present:

1.) the victim is less than ten years of age; or _
2,) the victim was subjected to forcible compulsion by the actor,

B. Derivaticn

Section 9 is adapted from section 130.55 of the New Veoul
Revised Fenal Law, Subsection (b) has been added by your reputiar
to this section,

Scetion 10 is adapted from section 130.65 of the Kew York
Revised Fenal Law.

C. Relatiocnship to Existing Low,

Sections 9 and 10 of the proposed draft define two dagrees of

sexual abuse, Presently there is no Oregon statute treating this
offense specifically.
The offense is defined in terms of "sexual contact", Se on 1

eti
defines 'sexual contact" as "any touching of the sexuval or other
intimate parts of a person not married to the actor for the purposz
of arousing or gratifying the sexual desire of eithar party."

This definition would include within it the judicial inter-
pretation of "sexual perversity'" found in Anthony, i.e. conduct
involving the sex organ of either party For the purpose of gratifiving
abnormal sexuwal desires, These two elements are stated in Anilioay
and would be within the deZfinition of "sexual contact". : b
the definition of "sexual contact" is breader than the concent of
sexual perversity. First, the sexval contact need not he Mmatural®;
and, second, it is not limited to contact with a 'sexual™ organ, but
can be contact with "other intimate parts",

rcqu’rpment of a
interpretation of

.q]_ly

sex
intent

perverse aci, 7
the court stated:

"The prosecution in reliance upon statements found in learned
dissertations on abnormal psychology has urged upcn the court
that any act of physiecal contact by a wale persen with + 2 body
of a female person with intent to cause and causing oe'ual
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satisfaction ¢ the actor constitutes an act of sexual perversity,
Whatever may be said by the psychiatrists conecerming this theory,
we reject it as unreascnable, arbitraryand an unconstitutional
criterion when applied to a crimipal statute.," 1d. at 307.

The draft's inclusion of the intent requirement may come close
to exceeding the limitations placed upon the terminology by the court,
For scdomy, the court required that the application be limited
contact with a '"sex organ” with the purpose of gratifying an abnormal
sexual satisfaction, The drafi allows the contact to be with an
"intimate " part of the body and does not require that the purpose of
the contact be to arcuse "abnormal' sexual desire, but cnly that its
purpose be to arcuse or gratify the sexual desire, either normal or
abnormal, of either party.

The precise meaning of "other intimate parts" is not defing
the draft and the intent of the reporter is for the triers of ihe fact
to determine what parts of the body are "intimate", Case law in
Oregon has never interpreted the meaning of "intimate" parts but has had
occasion to discuss the import of "private parts".

State v. Moore, 194 Or 232, 241 P.2d 455 (1952}, at pages 540-
541, states:

"It is hornbook law that whenever and wherever fhe 2
'privates' or 'private parts' are used as descriptive o a gart
of the human body, they vefer to the genital organs . .
woman'g breasts do not come within the designation 'priwval
parts'. Cbviously they are not part of her genital origrus

rr

Although Oregen has no statute which deals spacif
"sexual" assaults, when the victim of such an assault
years a prosecuticn may be brought under ORS THI.
Ce ntrlbutlpg to the Delinquency of a Child. The tc"u
rchild is defined for purposes cof this staiute within

viroofl of (onrr1uuflng requires only proof cf an act whie
"manifest tendency" to cause a child to become deanqle o

z v, Hoffman, 236 Or 98, 385 P,24 471 (1962}, ruied thatn
"proal uf the defendant’s placing his private parte upen and
those Il a minor child, standing alows, wouwld suffice to sustain a
verdict of guilty of contributing.' Id. at 102, Boan ie v, Gladdan,
240 Or 162, 402 P,2d 237 (1965) ruled that an indictment ohe -
the crime of contributing by the defendani’'s placing his tongus

inside & minow®s month and his face wpon her lap presented a question
of fact for jury determination whether fike, acks hﬁd a menifezt teudency
to induce the child to act in a mewner which would bring her within

the definition of delinguocncy., OES L19%.476(n},
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The proposed draft would not alter the decision in either of these
cases, it would merely place such conduct under the category of '"Sexual
Abuse", . The facts of Hoffman would not be sodomy because there was
no. contact with the molUth or anus. Neither did they constitute rape,
because there was no penetratlonn The facts of Bonnie present an
excellent examp]e of the jury's function in ﬂeCLdlng what portions of
the body constitute "intimate parts", i.e. under the facts of that
case did the mouth and lap of the child constitute "intimate parts',

The proposed draft wo¥ld alter the effect of the con+rlbut1ng
statute as applied to sexual assaults by allowing a child above the
age of sixteenm to consent to sexual contact and further by providing
a defense if the child is between fourteen and sixteen and the actor
is less than four years older than the alleged victim.
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TEXT OF REVISIONS OF OTHER STATES

Text of Model Penal Code.

Section 210.0. Definitions.

——————

In Articles 210-213, unless a different meaning plainly is required:
(1) "buman being" means a person who has beon born and is alive;

(2) "pbodily injury" weans physical pain, illness or any impairment
of physical coudition;

(3) "serious bodily injury" means bodily injury whieh creates a sub-~
stantial risk of death cor which causes sericus, permanent disfigurement,
or protracted loss or impairment of the function of any bodily member or
organ;

(4) "deadly weapon" means any firearm, or cther weapcn, device,
instrumasnt, material or substance, whether animate or ipanimate, whicn in
the manner it is used or is intended to be used is known to be capable of
producing death or serious bodily injury.

Section 213.0, nginitions.

In this Article, the definitions given in Section 210,0 apply unlees
a different meaning plainly is required.

Sexual intercourse includes intercourse per os or per anum, with some
Penetration however slight; emission is not required.

Deviate sexual intercourse means sexual intercourse per os or per
anum between human beings who are not husband and wife, and any fora of
sexual intercourse with an animal,
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TEXT OF REVISIONS OF OTHFR STATES

Section 213.1 Rape and Related Offenses.

4 A male who has sexmal intercourse with a female not his
wife is guily of rape ifs:

(2) he compels her to submit by force or by threat of irminent
death, serious bodily injury, extreme pain or kidnapping, to be

Oy
inflicted on anyone; or

(b) he has subshanti
conorol her o
kncwledge dru
venting resis

A

A8 11y impaired her powsr to apnralse or
nduct by administering or employilng without her

8, intoxicants or other means for the purpose of pre-
ance; or

)]

g
t

(c) the female is unconseious; or

(d) the female is less than 10 years old.

Rape is a felony of the second degree unless (i) in the course theraof

the actor inflicts serious bodily iojury upon anyone, or (ii) the victim
was not a voluntary social companion of the actor vpon the occasicn of

the crime and had not previously permitted him sexual liberties, in which
cases the offense is a felony of the first degree.. . " e, ..

. . . mre e w
- . o

J .
A

E

(2) GOross Sexual Imposition. A msle who has sexual intersourse with
a female not his wife comits a felony of the third Gegree if:

(a) he compels her to submit by any threat that wewld prevent
resistance by a woman of ordinary resolution; or

(b) hs knows that she suffers from a mental dissase or defeoct
which renders her incapable of appraising the nature of hewx cenducts
or ‘

(¢) he knows that she is unaware that 2 sexusl act is being

committed upon her or that she submits because she mlatalgn®y  suppeses

that he is her hnshand.



Page 52
Sexual COffenses

TEXT OF REVISIONS OF OTHER STATES

Taxt of Model Penal Code

Section 212.2 Teviats Sexual Intercourss by Force wr Imposition.

(1) Ey For
ual intercourse w
deviate sexual in

ce_or Ths Teonivalent, A person who engages in deviate sex-
with anclher persct, or who cavces anothsr to engage in
tercouree, comlits a felony of the second degres if:

{(a) he compels the other person o participate by force or
minent death, sevious vodily injury, extireme pain or

. _
infliched on auyons;y or

(r) he has subsh
appraizse or ”‘.iﬂ'vf‘ﬁl 2

antially impaired lthe other perscn's power to
7 aopdaot, by adwd m#<w1m;ov.-vlahl with-

i)

cut o kecwlaedge of kgruon d" s, dntoxicatis or other
mzans fur bhb EULLUUG ur preventing resistance; or
(2¢) +the other person is unconscious; or
{d) the other person iz less than 10 years old.
Pe ey T i vt ) L TeetT e o N
.,-{\: . s R :" ) o '-"-‘ et . I,h :a" A~ AT TTIR )
; j T o T '
teedts SRES GBS ML RPN Y
(2) Py Cthor Tmw: 1, A person who engages in deviate
intercourse wita anotier paigon, or who causes another to engage in quiwte
sexual intercourse, commits a felony of the third degree if:

(a) ©ne commels the other person to participate by auy threat
that would prevent resiatance by a person of cordinmary resclution; or

(b) he knows that the other person suffers from 2 menhal discase
or defact which renders him incapable of appraising the nature of s
conduct; or

¢) he koows that the other person submits because he is unsware
gexual act is beling consmi.tbed v upon him.

.3. Corruption of Minors and Seduction,

(1) Cffense Defined. A male who has sexual intercourss with a female
not his wife, or any person who engages in deviaie sexual irt eresourse or
causes another to engage in deviate sexual intercourse, is guilty of an
offense if:

(2) the other person is less than[ 16] ysars old and the actor is
at least[ 4] years older than the other perscn; or

(b) the other person is les tha

21 yecars old and the actor
is his guardian or otherwise rcapo sible for general supervision of
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Text of Model Penal Code, Cont'd.

his welfare; or

(e) the other persom is in custody of law or detained in a
hospital or other institution and the actor has supervisory or
disciplinary authority over him; or

(d) the othecr person is a female who is induced to participate
by a promise of marriage which the actor does not mean to perform,

(2) Grading. An offense under paragraph (2') of Subsection (1) is
a felony of the third degree. Otherwise an offense under this section is
a misdemeanor,
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Text of Model Penal Code

Section 213.4 Sexual Assault,

A person who has sexual contact with another hot his spouse, or causes
such- other to have sexual contact with him, is guilty of sexual assault, a
misdemeanor, if: ‘

(1) be knows that the contact is offensive to the other person; or

(2) he knowz that the other person suffers from a mental disease or
defect which renders him or her incapable of appraising the wature of his
or her conduct; or

(3) he knows that the other person is unaware that a sexual act is
being committed; or

(&) the other person is less than 10 years old; or

(5) he has substantially impaired the other person's power to appraise
or control his or her conduct, by administering or employing without the
other's knowledge drugs, intoxicants or other means for the purpose of
preventing resistance; or

(6) the other person is less than [16] years old and the actor is at
least [four] years older than the other persomn; or

(7) the other person is less than 21 years old and the actor is
his guardian or otherwise responsible for general supervision of his
welfare; or

(8) the other person is in custody of law er detained in a hospital
or other institution and the actor has supervisory or disciplinary authority
over him,

Sexual contact is any touching of the sexual or other intimate parts

of the person for the purpose 0f arousing or gratifying sextal. desires : =
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Text of the Mbdel PenalVCode

Section 213.6 Provisions Generally Applicable to Article 213.

(1) Mistake as to Age. Whenever in this Article the eriminality of
conduct depends on a child's being below the age of 10, it is no defense that
the actor did not know the child's age, or reasonably believed the child to
be older than 10. When criminality depends on the child'!'s being bslow a
critical age other than 10, it is a defense for the actor to prove by a pre-
ponderance of the evidence that he reasonably believed the child to be above
the eritical age.

(2) Spouse Relaticnships. Whenever in this Article the definiticn of
an offense excludes conduct with a spouse, the exslusion skall be dssmed to
extend to perscns living as man and wife, regardless of the legal status of
thelr relationship. The exclusion shall be inoperative as respects spouses
living apart under a decree of judicial separation. Whasre the definition
of an offense excludes conduct with a spouse or conduct by a womzn, this
shzll not preclude conviction of a spouse or woman as accomplice in a sex-
uzl act which he or she causes another persou, not within the exclusion, to
pecrform,

(3) Sexually Promiscuous Gomplsinants. It is a defense to progecution
vnder Section 213.3. and paragraphs (6), (7) and (8) of Section 213.) for
the actor to precve by a preponderance of the evidence that the alleged vic-
tim had, prior to the time of the offense charged, engaged promiscuously in
sexnal relations with others.

(4) Prompt Complaint. No prosecution may be instituted or mairtained
under this Article unless the alleged offense was brought to the notice of
public authority within B§1 menths of its occurrence cry, where the ﬁlleged
victim was less than [167 years old or otharwise 1u“0mpctent te m
plaint, within [ 3] months aftoer a parent, grardian or other compebont
person specially interested in the viciim learns of the offcnze.

(5) Testimony of Complainants. No person shall be coavicted of any
felony under this Article upon the uncorrcborated testimony of the alleged
victim. Corroboration may be circumstantial. In any prosecution before a
jury for an offense under this Article, the jury shall be iwnstructed to
evaluate the testimeny of a vietim or uomplalnlng witnees with special care
in view of the emotional involvement of the witness and the difficulty of
determining the truth with respect to alleged sexual activities carried
out in private.
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Michigan Revised Criminal Code, The follcﬁing definitions apply in this chapter:

Section 2301 / Definitions 7

(a) "Sexual intercourse" has its ordinary meaning and occurs upon any
penetration, however slight; emission is not required.

(b) "Deviate sexual intercourse" means any act of sexual gratification
between persons not married to each other, involving the sex crgans of
oue person and the mouth or awnus of another,

(c) "Sexval contact" means any touching of the sexual or other intimate
parts of & person not married %o the acbtor, done for the pulpose of
gratifying sexual desire of either party.

(d) "Female" means any female person who is not married to the actor,
Persons living together as man and wife are married for purposes of this
chapter, regardless of the legal status of their relationship otherwise.
Spouses living apart under a decree of judicilal separation are not
married to one another for purposes of this chapter.

(e) “Mentally defective" means that a person suffers from a mental disease
or defect which renders him incapable of appraising the nature of his conduct.

{£) "Mentally incapacitated" means that a person is rendered temporarily in-
capable of appraising or controlling his conduct owing to the influence of a
narcotic or inteoxicating substaunce administered to him without hlis cousent,
or to any other act committed upon him without his consent.

(g) "Physically helpless" means that a person is unconscious or for any
other reason is physically unable to communicate unwillingness to an act.

(h) "Forcitle compulsion" means physical force that overcomes earnest resists:-
ancey or a throat, express or Implied, that places a person in fesr of
immediate death or serious physical injury to himself or another person,

or in fear that he or another person will be immediately kidnaped.



Offenses TEXT OF REVISIONS OF OTHER STATES

Pext of Michigan Revised Criminal Code

Section 2330. Lack of Consent

(1) Whether or not specifically stated, it is an element of every
offense defined in this chapter that the sexual act was committed without
consent of the viectim.

(2) Lack of consent results froms

(a) Forcible compulsion.

(b) Incapacity to consent.

{e¢) If the offensa charged is seznal abuse, any circumstances, in
addition to forcible compulsion or incapacity to cousent, in which the
vietim does not expressly or impliedly acquiesce in the actor's conduct.

(3) A person is deemed incapable of consent if he is:

(=

Less than 16 years old.

~
—~——

(b) Mentally defective,
(¢) Mentally incapacitated.
(d) Physically helpless.

Sncelon 2331, Mirtake as Lo Gonment

(1) An actor does not commit a crime uider any of the sectinns of
this chapter if tha other pPerson did not in Facy conseut, bub if the actor

at the time he engaged in tho conduct conctituting the offense dig noY
know of the facts or conditions responsible for the incapacity to echasnt,
including the age of the othoer person,

ie of mistake under this section

{2) The burden of injecting the igzsue
shift the burden of proof.

is on the defendant, but this does not

- -~ e . . -

- BRI

(NCTE: fﬁé abd@é-q56ted material does not censtitute the entire
chapter mn\Séxual'OEféhse§b Oaly thdse sectiong' of the Michigan Revised

Criminal Code (final draft, 1967) referfed to in the Comménzsary to this
Articlc are herewith set out fior weferance puzpases). CTrw Tt
¢ N ? : « T .
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New Zork Revised Penal Law, The following definitions are applicable to this
Article; ‘
Section 130.00, Sex Offenses; Definitions of Terms

1. "Sexual intercourse" has its ordinary meaning and occurs upon ady
penetration, however slight.

2. '"Deviate sexual intercourse" means sexual conduct between persons
not married to each other cousisting of contact between the penis and
the anus, the mouth and penis, or the mouth and the vulva.

3. "Sexual contact" means any touching of the sexval or other intimate
parts of a person not married tc the actor for the purpese cof gratifying
sexnal desire of either party.

L. "Femele" meons any female porson who is nob married to the actor.

5. "Mertally defestive" means thab a persen sufiers from a menbal dige
esse or defect which renders Lin incapable of appralsing the nature of
his cenduct,

6, "Henially incapacitated" means that a person is rendered temporarily
iucspable of appraising or countrolling his conduct owing to the influence
cf a rarcotic or intexicating substance administered to hinm without hils
ronsent, or to any other act committed upon him without his consent.

T. '"Phyeically holpless" means that a person is unconcecious or for any
oth2r reason is physically unahle to commuuicate twvilliongiegs to an asb.
8. "Forsible compuleion’ means physical force that overcomes earnest
resistance; or a threat, express or implied, that places a person in foar
of immediate death or sorious physical injuvy to himself or anctier ¢ericn,
or in fear thal he or ancther person will immadiately be kidopappec,
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ext of New York Rev1qed Penal Law

Section 130.05 Sex offenses; lack of consent

1. Whether or not specifically stated, it is an element of every offense
defined in this article, except the offense of consensual sodony, that the
sexual act was committed without consent of the victim.
2, Lack of consent results from:

(a) Forcible compulsion; or

(b) Incapacity to consent; or

(c) Where the offense charged is sexval abuse, any circumstances, in

additicn to fereible compulsicn or inecapacsity to consent, in . which the

ictim does not expressly or lmpliedly acquiesce in the actor’s conduct.
3. A perscn is deemed 1ucap sble of cousent when he iss

(a) less than seventeen years old; or

(b) mentally defective; or

(¢) mentally incapacitated; or

(d) physically helpless.

Section 130,10 Sex offenscs; defense

In any prosecubion nnder this article in which the "Tlt
consent is based sclely upen his incapacity to consent bec
rabtally dafective, mentally ilncapacitated or physicailly hs
an affirmavive . def nse that the defendant, at the time he ¢
conduct conatitutiug the offense, did not know of the facts or coudiiion
responsible for such incapacity to consetit,

Section 130.15 Sex offcnses: corrabora%icn

s

A person ob&ll not be convicted of any offense definsd in thiz aviticle,
or of an attempt to commit the same, solely on the uncorroborated westi-
moy of th alleged victim. This section shall not apply to the oilznse of
sexuzl abuse in the third degree.
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Text of Mew York Revised Penal Law. Cont'd,

Section 130.20. Sexual Misconduet,

A person is guilty of sexual misconduct when:

.
without her conzent; or

2. He engages in deviate
without the lstter's consent; or

3. e eugages in sexmual conduct with an enimzl or
Sexual miscondunt is a ciass A misdemeancy,

Szetion 130,25, Rape in the third degree.

¢

A male is guilty of rape in the third degree when:

1. He cugages in sexual intercourse with a female who is
cf comsent by rcason of some factor other than being less than

years old; or

2., 15 twenty-cne years old or more, he engages in sexual
with a fem lcas than scventeen veoaws old,
w

Section 120,30,

rean A Gl ———— A Y

58 D felony,

A male isg guiliy of
intercourse with a female

1. By foreible compulsion; or

2. Who is incapable of consent by reason of being physically helpless

3. Who is less than eleven years old,

Rape in the first degree is a class B felony.

cud degree wheil,
interccurse with

sree when

1. Beipg a male, he engages in sexual intercourse with a female

exual interccurse with another person

ha engagces

cewaourse

or



New York Revised Penal Law, Cont'd,

Section 130.38, Consensual sodomy.

A person is guilty of consensual sodomy when he engages in deviate
sexual intercourse with another person.

Consensual sodomy is a class B misdemeanor.

Section 130.40, Sodomy in the third degree.,

A person is guilty of sodomy in the third degree when:
1. He engages in deviate sexual intercourse with a person who is
incapable of consent by reason of some factor other than being less than

seventeen years old; or

2, Being twenty-ore years old or more, he engages in deviate sexual
intercourse with a person less than seventeen years old.

Sodomy in the third degree is a class E felony.

Section 130,45, Sodemy in the second degree.

A person is guilty of sodomy in the second degree when, being eighteen
vears old or more, he engages in deviate sexual intercourse with another
verson less than fourteen years old,

Sodomy in the second degree is a class D felony.

Section 130,50, Sodomy in the first degree.

A perscn is guilty of sodomy in the first degree when he engages
in deviate sexual intercourse with anotber persom:

1. By forcible compulsion; or

2. Who is incapable of consent by reason of being physically helpless;
or

3. Who is less than eleven years old,

Sodeiry in the first degree is a class B felony.
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Text of New York Revised Penal Law

Section 130.55. Sexuval Abuse in the Third degree,

A person is guilty of sexual abuse in the third degree when he sub--
jects another perscn to sexual contact without the latter’s consent; except
that in any prosecution under this sectiom, it is an affirmative defense
that (a) such other person’s lack of consent was due solely to incapacity
to consent by reason of being less than seventesn years oid, and (b) such
other persen was more than fourteen years old, and (c) the defendant was
less than five years older than such other person.

Sexnal abuse in the third degree is a class B misdemeanor.

Section 130,60. Sexual Abuse in the Second degree,

A person is guilty of sexual abuse in the second degree whesn he
sub jeets another person to sexual contact and when such other person is:

1. Incapable of consent by reason of scme factor other than being
lezs than seventeen years old; or

2., Less than fourteen years cld,
Sexual abuse in the second degree is a class A misdemeanor,

Section 130,865, Sexual Abuse in the First degree,

A person is guilty of sexual abuse in the first degree when he sub-
jects another person to sexual contact:

1. By forcible compulsion; or

2. When the other persom is incapable of consent by reascn of being
physically helpless; or

3. When the other person is less than eleven years old.

Sexual abuse in the first degree is a class D felony.
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Text of Illinois Criminal Code of 1961,

38 Section 11-1, Rape.

(a) A male person of the age of 14 years and upwards who has sexual
intercourse with a fcmale, not his wife, by force and against her will, commits
rape. Intercourse by fLorce and against her will includes, but is not limited
to, any intercoursc which cccurs in the following situations:

(1) Where the female is unconscious; or

(2) Where the femzle i s so mantally dearanged or deficient that she
cannot give effective consent to interccurse,

(b) Sexnal intercourse occcurs when ihsr is any ponetration of the
female sex organ by the male organ,

(e} Penalty. A person convicted of rape chall be imprisoned in the
penitentisry for any indeterminate term with a minimum of not less than one
ear

&g

32 Section 11-2, Deviate Sexual Conduct,

"Deviate gexual conduct", for the purpose of this Article, means any
t of sexual gratification involving the sex organs of one perscn and the
uth or anus of another,

as

iita)

38 S=ction 11-3, Deviate Sexual Assault,

(a) Any person of the agre of 14 years and upwards who, by force or
threat of force, compels any sther pacson to perform or submit to any act of
deviate sexuval conduct commite deviate serual assault, .

(v) Fsnslty, A person convicted of deviate sexual assault shall be
imprisoned in the penitentiary frem ome to 14 years,

38 Section 1l-4, Indecent Liberties with a child,

(a) Any person of the age of 17 vears and upwards who parforms or
submits to any of the following acts with a child under the age of 16 commits
indecent liberties with a child:

(1) Any act of sexual intercourse; or
(2) Any act of deviate sexual conduct; or
(3) Any lewd fondling or touching of either the child or the person

done or submitted to with the intent to arcuse or to satisfy
the sexual desires of either the child or the person or both,
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Sexual Offenses

Text of Illinois Criminal Code of 1961, Cont'd.

(b) It shall be an affirmative defense to indecent liberties with a
child that:

(1) The accused reasonably believed the child was of the age of
16 or upwards at the time of the act giving rise to the charge; or

(2) The child is a prostitute; or
(3) The child has previously been married,

(e) Penalty. A person convicted of indecent liberties with a child
shall be imprisoned in the penitentiary f£rom one to 20 years,

38 Section 11-5, Contributing to the Sexual Delinguency of a child,

(a) Any person of the age of 14 years and upwards who performs or
submits to any of the following acts with any person under the age of 18
contributes to the sexual delinquency of a child:

(1) Any act of sexual intercourse; or
(2) Any act of deviate sexual conduct; or
(3) Any lewd fondling or touching of either the child or the

person done or submitted to with the intent to arouse or to satisfy
the sexual desires of either the child or the person or both; or

(4) Any lewd art done in the presence of the child with the intent

to arouse or to satisfy the sexual desires of either the person or
the child or both,

(b) It shall not be a defense to contributing to the sexual delinquency
of a child that the accused reasonably believed the child to be of the age of

18 or upwards,

(¢) Penalty. A person convicted of contributing to the sexual delin-
quency of a chiid shall be fined no: to exceed $1,000 or imprisoned in a

penal institution other than the penitentiary not to exceed one year, or both,
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ARTICLE : 13 . SEXUAL OFFENSES

Amendments to:
Preliminary Draft No. 1; January 1969

On page 5, subsection (2) of section 2 is amended to read:

(2) Mistake as to age. In any prosecution under this article'f"

which the criminality of conduct depends on a child's being below the
age of twelve, it is no defense that the actor did not know the
child's age or that he reasonably believed the child to be older thanp
the age of twelve. When criminality depends on the child's being
below a specified age other than twelve, it is a defense for the actg;
to prove by a preponderance of the evidence that he reasonably
believed the child to be above the specified age at the time of the

act giving rise to the charge.

# 4 #

On page 5, subsection (3) of section 2 is amended to read:

(3) Mistake as to consent. In any prosecution under this

article in which the victim's lack of consent is based solely upoan b§¢
incapacity to consent because he was mentally defective, mentally .
incapacitated or physically helpless, it is a defense for the actor ko
prove by a preponderance of the evidence that at the time he engagedi
in the conduct constituting the offense he did not know of the fact$

or conditions responsible for such incapacity to consent.

# 4 #

On page 22, section 3, delete optional subsection (2).

# &+ #



Page 2
Amendments to Sexual Offenses
Preliminary Draft No. 1

On page 22, subsection (2) of section 5 is amended to read:

(2) the female is less than twelve years of age; or

## #

On page 34, subsection (2) of section 8 is amended to read:

(2) the victim is less than twelve years of age.

Add subsection (3) to section 8:

(3) the victim is less than sixteen years of age and is the
actor's brother or sister, of the whole or half-blood, his son or

daughter or his spouse's son or daughter.

# 4 #

On page 45, subsection (2) of section 9 is amended to read:

(2) In any prosecution under this section it is a defense for
the actor to prove that:

(a) The alleged victim's lack of consent was due solely to
incapacity to consent by reason of being less than sixteen years of
age; and

(b) The alleged victim was more than fourteen years of age; ang

(c) The actor was less than four years older than the alleged :

victim.
## %

On page 45, subsection (1) of section 10 is amended to read:

(1) the victim is less than twelve years of age; or

# 4 4



