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OREGON CRIMINAL LAW REVISION COMMISSION
Subecommlttee No, 2

Second Meoting, December 12, 1968 S

Minutes

Mombers FPresent: Senator Thomas R. Mghonsey, Chailrman
Mr, Desne 5. Bennett, Aasistant Attorney General,
representing Attormey General Robert Y. Thommtbton
.Benetor John D. Burns

Absent: Raepresentative Carrol B. Howse
Representative James A. Reddsen

Also Present: Miss Jeannie Lavorato, Research Counsel
Mr. Doneld L. Palllette, Project Director

T

The meeting was cslled to order at 10:15 a.m. by Chairman Thomas
R, Mahoney in Room 309 Cmpitol Building, Salem, Since neither
Representative Howe nor Representative Redden wers ables to be present
at today's meeting, Senator Burns had agresd %o attend in order to
constitute a quorum and the Chairman thanked him for doing so.

Minutes of Mesting of Octeober 25, 1968

Senator Burns moved that the minutes of the mesting of October
25, 1968, be approved as submitted and the motion carried unanimeunsly.

Kidnaping and Related Offenses: Preliminary Draft ¥o, 2 (Article 12)

Section 1. Kidnaping and related offenses: definitions. Mias
Lavorato explained EE&E tﬁe definition of "restrain® formed the basie
definition for the entire kidnaping drdEft and defined the orime of
unlawful imprisonment ss set forth in sections L and b.

The definition of "abduct,” she said, incorporated all the elements
In the definition of "restrain" and made abduction a more serious form
of reatralnt by edding two elements, set out in subsectionsg (2){a] and
{2)(b), to form the definition of "abduct™ as employed in the crime of
Kidnaping in sections 2 gnd 3.

She pointed out that "relestive" was defined in subsectlonr (3) in
order that reference to that term in the draft ssections would refer to
¢lose relatives as well as parentas,

Section 2., Kidnaping in the second degree, Miss Lavorate ex-
pleine hat section escribed tho lowest degree of kidnaping snd
subsection {2) was included to make certain that a parent or relative
would not come within the kidnaping sections if all thrse of the
oisments set forth in subssction (2) were present, With respect to
the lest sentence in section 2 concerning the burden of injecting the
issue, she advised that the stete would only have t¢ prove the fact
of & kidnaping; at that point, if the defendant chose to inject the
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issue, the burden would be on him to show that he was a relative and
that his sole purpose was to assume control of the abduected person,

Section 3. Kidnaping in the first degroee. Misgs Lavorato noted
thet section 3 contained %Es more sgzravated form of kEidnaping. At
the last subcommittes meating, she said, there was considersble dis-
cussion concermning the definition of kidnaping in the first degres.
General agreement was reached at that time on the three factors which
would sggravate the offense from sscond to first degree but thers was
disegresment on how the sentencsa defining kidnaping in the first
degree should be handied, She had, therefore, drafted thres alterna-
tive sections for consideration of the subconmittes at today's meeting,

Mizs Lavorato explained that Alternate 1 incorporated the
definition of "abduct" as defined in section 1 which was the same as
the definition used in kidnaping in the second degree. The thres
aggraveting factora ocutlined in subsections {a), %b} and (c) remained
unchenged In the three alternative draft gecetions,

Alternate 2, she said, also empleyed the term "abduct" but sddsd
the element of a substantial period of detentlion and the element of
removal of the victim a substential distance from the place where he
was firat restrained.

Alternete 3 deviated from the basic rattern of using the term

"abduct" or "pestrain® to define ths opire end followed wording similar
to present Oregon law.

Alternate 1, Chalrman Mahoney sugmested that "eny person" in
subsection (LJ({a) would he preferable to the alternative phrasss
propoged in the draft and the comittes exXpressed ggreement,

Chairmen Mahoney next proposed to insert "effect the conduct®
in lieu of "engage in other particulsr conduect” in subseotion {1}{=a).
Senator Burns noted that section 3 was intended to incorporate the
ransom provisions presently in ORS 163.620. He agreed that the
lenguage Chairman Mahoney referred to was too broad and suggested
that if subsection (1) were intendsd to relate to ransom, it zhould

read:
"A person commits the crime of kiduaping in the
first degree if he abducts another verzon with any of
the following purposes: '
"{a) To hold such person for ransom or rewsrd; or
"(b) To hold such person as & shield or hostage; or

"{c} To infliet serious physical injury or to
terrorize . . , "

Miss Levorato explained that section 3 was intended not only to
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incorporate ransom provisions but to cover ell typea of kidnaping
gituations ineluding interfersnce with government officiala. 4a an
axemple of thia latter type of kidnaping, she cited a hypothseiical
gituation where somsone abducted the sheriff's son in order to compel
the sheriff to relegse a particular prisonsr from jail. Such =n act
would not inelude panaom ss such, she said, but the abductor would be
engaging in "psriicular conduct” as the phrase was employed in the
éraft.

Me. Paillette noted that the language having to do with pariiculer

conduct was not included in P.D. #1 but was inserted in this draft in

response to a suggestion at the laat meseting. He called attention to
page L of the Minutes of Subcommittes No. 2 of October 25, 1968, which
recited the guestion raised by Chalirman Mahoney with respect to =z
perdon being detained past the filing deadline for the purposs nf
defeating the initiative petition he had intended to file, Mr,
Prillatte believed that type of situmtion should bhe covered in the
dreft, and he sxpressed a preference for the langusge used in Model
Penal Code section 212.1: "to interfere with the performance of any
governmental or political funection."

Chairman Mehoney commented thet kidnaping & child was a particu-
larly heinous type of crime and shouid bhe a more serious offense than
to seize 2 political figure. Sensfor Burns saked if any thought had
been given to carrying forward the concept of degrees set forth in
the Robbery and Burglary Articles and meking kidnaping in the first
degree the situation where a dangerous or & deadly weapon was used or
where therse was Infliction or an attempt to 1nflict serious bhodily
injury onn the person,

With respect to Senetor Burns' suggestion that the draft proscribe
holding a person "for ransom or reward," Miass Lavorato called attention
to page 7 of the commentary to P.D. #1 which pointed out that the term
"reward™ had been Iinterpreted by the courts fo cover a wide variety of
eituations ineluding sexusl satiafsction or even the asdistie satis-
faeticon of teorturing the victim, In order to pinpoint the meaning of
"pensom,” she had used the term "pay or deliver" in the draft.

Sgnator Burns contended thaet kidnaping in the firat dsgree should
contain the statement that the crime rose to the dignity of first
degree when force was omployed and suggested that subsection (1} say
. + . If he fﬂrcibl% abducts another person . . . ™ Miss Lavorato
sugpested thet would be almost impossibls to kiﬂnap aomeone without
using some Ltype of force. BSenstor Burns contended that someone could
be deceived into going with the kidnaper without his uaing forece and
Mr. Paillette pointed out that to commit the crime of kidnaping thers
had to be en sbduction and within the definition of "abduct™ cne of
~the elements was a restraint of the victim,

Miss Lavorabo callsd attention to subzection {2) of section 3
contalining a2 mitigation factor for first degree kidnaping whiceh wounld
reduce the cherge if the victim were returned alive prior o the trial..
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Chairman Mshoney asked why the phrase "prior to triel" was included
therein and Miss Lavorato explained that the pitrase was included to
designate the point at which the victim would have to be relessed,
She explained that if the phrase were changed to "prior to srrest”
and the defendant were in jail, it would be too labe for him to obiain
eny mitigation benefit by releasing the vietin at that time, whereas
1f he released the victim prior to trial, the mitigetion factor woutd
be available to him. ©She indicated that = ma jority of the sgtates had,
adopted some provision similar to subsection (2) which would reduce
the penalty for kidnaping if the victim were returned alive. The
policy gqueation for the committee to declde, she #aid, was whethar
they wanted to includs a strong deterrent to kidnaping by means of a
severs penelty proviaion or wvhethar they wished to include z clemency
provision placing the value of getting the victim back alive over the
stricter penalty provision. Senator Burns asked Miss Lavorato which
course she would prefer snd she replied that she would favor adoption
of subsection (2). If the kidnaper were csught and placed in jail '
and his sccomplice were holding the vietim, the defendant!'s best
charce would probably be to have the victim kilied so he could not
tesatify against the defendant. With the adoption of subsection (2)
il the victim were released slive, she eaxplained that the charge
againsat the defendant would be reduced from first degree kidneping
and would provide him with = substantial incentive to release the
victin alive.

Senator Burns said he would not be in favor of adepting the
mitigation factor. He was of the opinion that the impertant thing
was Lo provide preventive measures and s strong deterrent in the form
of a severe penalty would be more sffective in prevention of kidnapings.
I the mitigation provision were adopted, he said, it might induce
miscreants to commit the crime of kidnaping becauss they would know
that if they released the victim alive, the crime would carry a lesser
penalty,

Miss Lavorato indicated that the rationale of states which hed
included a mitigation provision in thair ¥idnaping statute was that
most kidnepers were fairly professionsl and were aware that if the
victlim stayed alive, he would be the chisfl prosecution witneas. They,
therefors, supplied strong incentive to release the victim alive by
rroviding for a lesser degree of the crime if the kidnaeper did so.

In some cases, she said, it was impossible to find the vietim and for
this reason New York had included a presumpbtion of death in its
statute to cover instances where the body of the vietim was not found,

Mr. Bennett said he found diffieculty in accepting the concept
that the kidnaper would pick the crime according to the penalty pro-
visions in the statute or that he would be more likely to kidnap
someone 1f the mitigation factor were adopted. He was of the opinion
that the kidnaper would commit the crime regardless of the penalty in
the stetute and the chief concern should then be getting the victim
tack alive.

Senator Burns commented that there was avery reason to bslieve
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that profesaional criminals did pick their erimes by the penslties
attached thereto., The armed robber was a perfect sxample of this,

he said. Before the death penalty was rewmoved in Oregon, the pro-
fessional armed robber whe had previous convictions would commit
robberies with an unloaded gun because he kmew if he were caught,

he could show the gun was unloaded and it would remove the possibility
of his being convieted of & capital erime. Armed robberies had
increasad since the repeal of the desth penalty hecause the offenders
were aware there were no more capital crimes., After further discussion,
however, Senator Burns said he could see soms salutary effects to the
mitigation provision, but he contended that it should not be extended
go far as "prior te trisl."

Mr., Paillette commented thai subsection {2) was obviously aimed
at the situation where the suspoet was in custody and the victim had
not been located. Once the suspect had been captured, he asked if it
were better te write a mitigation factor inte the law or to leave the
incentive to release the vietim on an informal basis for the law
enforecemsnt officers handling that case. Without jeopardizing the
rrosecution!s case av trial or doing anything that wmld interfere with
the suvapect's constitutional rights, he said 1t would be poasible to
negotiate with that suspect for the release of the vietim rather then
writing such a provision into the statute. Senator Furns agreed it
would be prefersble to delete subsection (2) and leave the matter to
negotiation hetween the ruapect and ths law enforcement officers or
the district attorney.

Benator Burns also indicated thet the use of the term "voluntarilyl
in subsection (2) injected another issue into the cass. The defense '
could contend that the hostage was volunbarily released and the state
could contend that the hostage escaped. Mr. Paillette cited a
hypothetical situation wkere a perscon who had cormitted a robbsry
grabbed 2 by-stands> to usz as a shield o1 hosbage to effect his
eéacape and then released the hostage unharmed because he didn't need
him any more. Even though the hostage had been subjected to pessible
death and other dangers the actor cculd not be conviected of the
highest degres of kidnaping because he had turned the victim loose.

After further discuzsion, Senstor Burns moved that asubzection
(2) bs deleted from ssction 3 and the motion carried,

Senator Burns ther said thet of the threze alternatives presented
te the subcommittee under section 3, he would prefer Alternate 1
because it talked in terms of a person Lidnaning another by abducting
him, The elements of substantial period of time and substantial
distance in Alternate 2, he said, created unnecessary prcblems. He
moved that subsection (1}{a) be ecmended toc reond:

"To compsl any persocn Lo pay or deliver money
or property as ransom; or'

The motion ecarried.
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Senator Burns next moved that sesction 3 (elternate 1), as amended,
be zpproved snd the motion carried,

Section 2, Xidnaping in the second degree. Senator Burns asked
if subsectioh (2] was a deparbure Irom Ghe policy the Commiasion had
been following of avoiding affirmative defenses in the criminal code,
Under subsection (2) the defendant would have to raise the defense,
and he asked if the district attorney would be at a disadvantage
because he had not received notice of that defenaes. Miss Lavorato
replied that the defendant would have to bring in his witnesses and
would have to inject all three elements set forth in subssetlon {2),
not just one or two of them., It would than be a factual qusstion
Tor the jury .and she was of the opinion that the provision -would not
pre judice the prosscution. Mr. Pailiette sxplainsd that the subsection
was aimed at family situations where one parent took the child away
from the other parent. He noted that the "burden of injecting the
iasue"..approach.was approved by the Commission in the theft draft
where one of the defenses set forth was claim of right, He indicated
this was the approach adopted in Michigan by stating the matter in
terms of injecting the issue instead of in terms of an affirmative
- defense to bs pleadsd by the defendant, It waa, he ssid, new
language to Oregon law,

senator Burns called attention to the Michigan draft set oub on
page 22 of P.D, #)1 and was of the opinion the section would be more
clegar if that form were adopted and the three slements were delineated
by lebeling them {a), (b) and (c¢). He moved that subsection (2} of
ssction 2 be adopted in the form and wording set forth in ssction 2211
of the Michigen Revised Criminsl Code. The motinn carried.

Senator Burns then moved that section 2 as smended be approved
and this motion slso carried,

At this point the committee recessed for lunch and resumed ths

meeting at 1:30 p.m. with the same persons in attendance as hed boen
presont at ths morning session.

Sgction fi, Unlawful imprisonment in the second degree, Miass
Levoratc explained thet uniewiul imprisonment in the sscond degree
incorporated the definition of "restrain" as defined in section 1.
The crime differed from kidnsping in the second degres, she said,
in that if a parent unlawfully took 2 child under 16 years of age,
he would not be guilty of unlawful imprisorment but would be guilty
of that crime if the child were over 16 years. Cusbtodial interference
{section 6) would epply to children under 16 years so that there was
ne overlap between the two sections. The rationale of section !, she
sald, wes that after the age the committee decided was the proper
cut-af{ point, the child would be treated as an adult and the pavent
would not have the benefit of the exception stated in subsection {2)
availeble to him but would be treated as any other member of the
population who committed the same c¢rime, Under kidnaping in the
second degree no distinction was made concerning age so that a parent
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could not be guilty of that crime if he injected the threes issuss sot
Torth in section 2 (2),

Mlas Lavorate indicated that the first decision the committes
should make was whether they wished to retain in the draft the crime
of unlawful Imprisonment. Justice Slosn, she said, at the previocua
meeting had expressed his belief that there was no need For making
unlawful imprisonment a criminal offense; he thought the civil
remedies were adequate te handle such situations. In New York, Michi-
gan and in the Model Penal Code unlawfnl imprisonment was a criminal
offense, bthe argument being that this was the type of behavior tha
criminal law should attempt to discourage. Most of the case law
involving unlawful imprisonment, she said, involved police departments
in the southern states where there was a problem with the police
overstepping their powers and in these situations civil damages
would not be adequate. She advised it was contemplated thet section
Y would be a misdemeanor while asction S would be a felony.

Senator Burns asked if Oregon law presently provided Tor the
erime of unlawiul imprisonment anmd Miss Laverato replied that there
was 1o such erime in existing law. Senator Burne next asked if
there were any overriding need to create this new crime in Oragon
and if district attorneys or police officers had regquested it., Mr.
Paillette answered that there had been no outery for such legislation,

Senator Burns then poszed a situation where someone was stoppsd
by & police officer on a trumped up charge and he subsequently sued
the chief of police for falss imprisonment snd won his case, He
could then go to the district atlorney, say his position was upheld
In court and ask the district attorney teo prosecute the chiefl of
police. If ssction 4 were to become law in Oregon, he said, the
district attorney would be hard pressed not to prosecute under such
a clrocomstance. Miss Lavorato asked what a person would do under
the present law in 2 situation where the civil remedy was not adeguate.
In an example where a miversity president was locked in his office,
she commented thet the peraon who perpetrated sueh & crime would
probably not be in a position to pay civil damages in 2 maaningful
amount and there would be no other remedy against him without such
& law. Senator Burns expressed the view that the proper way to
discipline such & perpetrator was to expel him or to take university
action but he did not think prosscubting him on a ecriminsl action was
appropriate. MNiss Lavorato pointed out that =section | waes deslpned
to cover many other forms of reatraint and wasz not confined to the
example concerning imprisornment of a university president. It
embodied the concept of substantially interfering with another
Person's liberty and Oregon law defined a number of crimes which
were less of an Iinterference with liburty than those intended %o
be covered by unlawful impriscnment.

Mr., Peillette said that the problem raised by Senator Burns
where persons who were arrested might want a complaint issuvwed against
the arresting officer was one which he had not thought of in connection
with this draft, It might, he said, opén the door to many who thought
they had a grievance against the police departments to see the distriet
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attorney and ask him to iszsue a complaint for unlawful Imprisonment.

Jenator Burns outlined a hypothetical situation where the police
went to Gresham to pick up a suspect and assked him to go Lo the court-
houss with them for gquestioming. The suspect agreaed to go but after
the police had gquestioned him For a time, he asked to leave =nd the
pollice said, "We aren't through gueationing you," and detained him
For an additional period of time. Under section L the suspect could
conceivably sign a complaint for unlawful imprisonment because he wea
restrained against his will. He said there were situationa where the
police needed to question suspects and he did not want to enact s
atatute which would prevent them from doing so., Mias Lavorate nosed
that the section clearly pertained to situations where the police were
exceeding their lawful authority.

Senator Burns said if the cods were to contain a sechtion on
unlawful imprisonment, he would prefer one similar to Model Penal
gsction 212.3 on false imprisonment shortly and conclisesly recilted
without varying degrees of the erime, but he was not certain that
1t was wise fo include such a section at all. Mr.Paillette called
attention to section 212.2 of the Model Psnal Code, feloniocus
restraint, which was comparable to section 5.

Mr, Bennett commented that the concept of g criminal sanction
based on the inadequacy of a tort remedy bothered him and auch a
statute might get the diatrict attorney into neighborhocd guarrels
which were not serious snough to caryy & criminal sanction, Mr,
Paillette said thet sven if the commitbee mszumed that the civil
remedy was inadeguate and there should be some other civil reccurse
to a vietim of unlawful imprisonment, the section should not bhe
considered to be a substitute for a tort remedy.

After further discussion, Mr. Paillette commented that balsncing
the necessity for section It against the potential problems such a
statute might create, he was nearly persuaded that section 4 should
be deleted, and Chairman Mahoney expresasd agresment that the
committee should not take the initistive in rlacing it in the statute
since there had been no demand For it.

Mias Lavorato said that if section h were deleted, a decision
should then be made with respect to retention of section G,

i

After further discussion, Senstor Burns moved that section i be
deleted in its entirety and the motion carried unanimously.

Section 5. Unlawful imprisonment in the first degrse., Senator
Burns moved that ssction G be deleted. He explained tﬁat section §
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was esgentially the same as section L except that it was of a higher
degree and would mske a person guilty of unlawful impriscnoment if he
Put snother in a condition of involuntary servitude or reatrained
another perscn under such circumstsnces as would sxpose that person
to risk of serious bodily injury. He =ald he could see no compelling
necessity to make it 2 orime for keeping & person in inveoluntary
servituds in this day and age, Secondly, in most of those instances
where a person restrained would be placed in risk of grest bodily
injury, the offense would be covered under kidnaping. He asked for
examplas of the type of conduct that section 5 would proscribe,

Chairman Mahoney said it was not too tmcommon to find situations
such as a parent who believed a child over 16 to be mentally defective
and chained him in an attic for a considerable pericd of time, Miss
Lavorato said the Model Penal Code cited ms an sxample of involuntary
servitude a case whers the defendant secursd the peleazse of girls from
prison by paying their fine and then forced them into prostitution,
Senator Burns asked if the prostitution sections would cover thab
type of behavier. Mr, Paillette replied that the new cedes under
sex offenses hed greatly broadensd the coverage to get at that type
of situation and recommended that such a situation should be
specifically coversd at that placs in the code and the child abuse
situations should be covered under the child abuse statutes rather
than under a broad category of involuntary servituds. A number of
examples were given of the type of confinement which would be covered
by unlawful imprisonment and Mr. Paillette commented that the more
serious offenses where a person would bs kept locked up or confined
in a place in which he was not 1ikely to be found wourld fall under
the definitions of "restrain" snd "sbduct” and could therefore be
prosecuted for kidnaping. He suggested the committee adopt a com-
promise solution by retaining the seriocus bodily injury aspect of
gection 5 end deleting the portion relating to involuntary servitude.

After further discussion, Senator Burns withdrew his motion to
delete section 5 and moved that the section be amended to rasd:

"Section §. Unlawful imprisonment. 4 person is
guilty of unlawful imprisonment if he pestrains another
person undsr circumstences which expose the person
restrained to a risk of serious beodily injury."

The motion carried. Senstor Burng then moved that section 5 as
amended be adopted and this motion alse carried without opposition.

section 6. Custodial interference in the second dapres. Miss
Lavorato explained that section & was dosigned to replace the child
stealing statute (ORS 163,6L0) in existing Oregon law. The general
rale, she said, was that a parent waa not guilty of kidnaping if he
Took posszession of the c¢hild in the absence of a court order or decree
awarding custody. The act would be ¥idnaping, however, if the parent
toolk possession of the ehild from any person having lawful custoedy by
virtus of a court decres. '
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Chairmsn Mahoney sald thet while he had no objsction to it, he
wondered why the age of 16 was chosen as the cut-off point in the
draft. Miss Lavorato explasined that the ages containsd in codses of
other states varied from 10 to 18 yeara of age. She said she had
arbitrarily chosen 16 as a medisn age. She expressed the belief that
18 was too high, one reason being that children of that age were
independent in their behavior and it was not the purpose of the draft
te Include neighbors or companions of the child in cases whers he -
willingly went somewhere with his friends.

Senator Burns noted that the existing law stated "under the age
of 16" and asked if that phrase was inbterpreted to be the same as
"¢hild who has not yet reached his sixteenth birthday," Miss Lavorato
replied that the P,D. #1 had used the term ™under the age of 16" but
Justice Sloan had suggested that it would be more explicit to say "who
has not yet rsached his =ixtesnth birthday." [See Minutes, October
25, 1968, P-?-:i

Senator Burns suggested that the definition of "committed person®
contelned in section 6 might more properly belong in the definition
sectlion. Miss Lavorato replied that the term wes used only in section
6 end she had therefore included it in this section. Senabor Burns
indicated that if the definition were retained in section 6, it should
e et out in a separate subsection.

Chairman Mahoney noted that the term "neglected" child was used
in the ninth line of the section rather than "dependent" child and
Miss Lavorato replisd that the section was intended to rafer to a
neglected child at that point while a dependent child was intended
to refer to one entrusted to ancther's custody. Chairman Mahoney
indicated that under present statutes a neglected child was a dependent
child and "dependent™ was the term defined in the statutes. Senator
Burns added that under existing laws, orphans and delinguent children
were dependent children., Miss Lavorato said that her intent in
drafting the section was to make certain that each of those classes
was included and asked if this would be the cass if only the term
"dependent" were used, Mr. Paillette suggesbed that the committes
Eighﬁ zmﬁnd the section o say "dependent child as defined in ORS

19.476.

Senabtor Burns said he had no objection basieslly to section & or
7 and the Chairman indicated he too aprroved of the philosophy of the
sectiona. Senator Burna moved that section 6 be divided inbo two sub.
sections with subsection (1) comprising the first sentence of the
Section and subsection (2} contsining the definition of "committed
person.” The motion carrisd.

Ssnator Burns, in order to give the subsection more clarity,
moved that "takes or entices" be inserted in subsection (1) of section
6 after "lawful custodien, or". No vote was taken o this mobion.
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Chairman Mahoney called atbention to the phrase "knowing that he
has ne legal right to do so" and esked if the person would have a
defense 1 he honestly believed that he had a iegal right %o take
the child. Miss Lavorate replisd that it weuld be s quaestion of fact
end would be up to the jury to decide. Senator Bupns Buggested it
might be preferable to say "if, having no togal right to do so,". As
the draff was now drawn, he said, the state had the burden to prove
that the defendent lmew he had no legal right to take the child and
this would be very difficult to prove. Miss Lavorato said her
intention was that i1f he kneow at the time he took custody of the child
that o decree had been rendered, he would be guilty, but he would not
be guilty if he did not lmow that fact. Senator Burng was of the
opinion that if the dralt were not amended it would place an unreascn-
e&ble burden on the prosecution; on the other hand, if the knowledge
element were deleted, it would place =& greater burden on the defendant.
He said a comparable situation was & augpended driver's licenss case
vhere the state had to prove not ontly that the licenze was suspended
but that the defendant Mmew it was sugpended. Chairman Mahoney
indicated that the draft was inviting a defense that was available
to the defendant without pointing it out in the statute.

Mr. Paillette noted that ORS 163.6L40, the comparable statute,
contained no lmowledge element except criminal intent. He suggested
the knowledge olement in section 6 be deloted and added to Lhe
"intent to detain' aspect as in the present law. The state woull then
have to show there was an wnlawful intent which would ba more fair,
Senator Burns asked if he would propose to say unlawfully takes or
entices” apd Mr. Peillstte respondsd that "unlawfully" was the type of
language the Commission should avoid because it could have 30 many
meanings,

Senator Burns moved that "lmowing that he has no legal right to
do 80," be deleted from subsection {1% of section 6 and the motion
carried. Senator Burns explained that as the subsection was amended,
the defendant could srgue that although he took the child, he did not
know & decres had been issued and there was therefors no erimingl
intent in his act.

A brief recess was taken at this point and upon reconvening, Miss
Levorato asked if the committee wished to leave section & as it had
been amended without & mens rez element or if thay wished to insert
some type of culpability element. Mr, Peillebhe expresssd the view
that section & would be unconstitutional without a culpability element
and suggested that the draft be copied after the Theft by Receiving
statute by saying "if knowing or having reason to lmow Lhat he had no
legal right to do so." Senator Burns inquired if it would then be
Incumbent upon the proseecutor to shew that the defendant actually kmew
he had no legal right and Mr. Paillette replied that 1t would be
incumbent upon the state to produce at least circumstantiasl evidence
tending to show knowlsdge, and this would ontitle the prosscution to
&n instruction to the jury that they could infer actual knowledgs.



Page 12

Criminal Law Revizion Commisaion
Subcommittes Weo. 2

Minutes, Decsmber 12, 1968

Senator Burnsa then moved that section &, subsection (1) as zmended
be further amended by inserting the following after "in the second
degree if": '"lmowing or having reascn to know that hs has no legal
right to do so,". The motion carried.

:

Senator Burna next moved that section 6 as amended be adopted and
this motion also carried.

Section 7. COnstodial interference in the first degree. Senabor
Eurns maved that section 7 be adopted and the motion carried.

Miss Lavorato called attention to alternate section 7 which had
been prepared following distribuntion of the draft and which resd:

"Seetion 7. Custodial interference in the first dogree,
A perason ia guilty of custedial interference in the rirst
degree when he commits the crime of cusbtodial interference
in the second degree and:

(1) He causes the person tsken or enticed from lawful
cugtody to be removed from the confines of the state; or

"(2) He exposes the person baken or enticed from lawful
cugtody to & risk that the person's safety will be endangered
or thet his health will be materially impaired."

Mr. Paillette explained that if the existing child stealing
statute, which was an extraditsble offense, were replaced with sectieon
6, which it was contemplated would be a misdemeanor offense, the code
would not then contain a statute under which the stats could proceed
ageinst a parent who took the child to another state because extradition
was not available in misdemeanor offenses. Miss Lavorato had

accordingly prepared aslternate section 7 to permit extradition in
these situations,

Senator Burnz moved that the committee withdraw the previous
motion by which section 7 was adopted and in its place adopt alternats
gection 7 as set forth above. The moition carried.

The meeting waz adjourned at 3:45 p.m.

Respectfully submitted,

Mildred E. Carpenter, Clerk
Criminal Law Revision Commisgaion



