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CREGON CRIMINAL: LAW REVISION COMMISSION

Subcommittee Ho. 3

Bixth Meeting, April &4, 1963
Minutes

Members Present: Judge James M. Burns, Chairman
Repreasentative David G. Frosh
Mr. Frapk D. Enight
FMr. Donald E. Clark

Staff: v, Donald L. Paillette, Project Director
Reporter: Professor George M. Platt, University of Oregon
School of Law
The meeting wes called to order by Chairmen Burns at 1:15 p.m.,

Rooms 44-45 Lferpiculture Bullding, Salem.

Amendments to Responsibdility:; P.D. No. 4: as proposed by the Comrigsion
2% 158 meeLlns On Japuary Lo, 1969. {Article 5)

Chairman Burns asked Professor Platt to explain the smendments
dravm and their effect.

Amendments to Section 4. Notice required in defense excluding
TesponsibllliTy.

Amendments bo Section 5, HNotlice required in defense of partial
Tesponsibhllity.

Professor Flatt explained that the amendments to sections 4 and 5
were strictly technical sdjustments in langusge suggested by the
Commission because it was felt that it was not clezr that notice had
%o be given of intent with regard to the general provisions set oub
in section 6. He felt the amended sections would reflect the true
intent of the notice provisions. Professor Platt recalled that while
the Commission had not approved anything in the Responsibiliity Draft,
it hed not disapproved the pelicy. It was merely felt that the draft
language was inadequate.

Amendments to Scetion 7, Right of state to obtain mental examination
of defendant; liwiGations,

Professor Platt indicated that he felt this was the section which
would cause most of the trouble in the subcommittee and probably again
with the Comnissgion. He recalled that the feeling of the Commission
was that either most of the provisions in the section should be droppe:
or that it should be redrafted. Upon further consideration, however,
Professor Platt felt that the approach in the draft was, perhaps, the
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right one., He did make some changes in subsection (2} to eliminate
soma extraneous language buf the policy is still the same. Subsection
(1), he said, reflects the Phillips case, which gives the state a right
to have a poychiatrist appoinbed and subsection (2) reflects what
Professor Platt ig convinced is the more constitutional view.

Shepard v. Dowe, he stated, brought subsection {2) into
prominence in Oregon Witk respect to the insemity hearing, the exemi-
pation by the state psychiabrist to determine prior to trial what the
mental state was on the issue of insanity--not the competency to proceed
Shepard v. Bowe held that the psychiatrist may not ask questions about,
at, or nmear onc time of the crime on the grounds of fifth smendment,
self-incrimination rights. Upon re-examination of the seetion, on
this basis, Professor Platt decided it was appropriabe to leave the
language there and be would also extend it, although he had not in
the draft, to the incompetency section., He admitted that Shepard v,
Bowe did not irwvelwe tha incompetency hearing dbut he felt that as a
Togical and reoscnable extension of the self-inerimination rule, the
defendant who is rorced to submit to the court psychialrist's examina-
tion on the gnesition of incompetency may refuse to answer gquestions
that may tend to inoriminate him. Professor Platt admitted this was
not the =ame kind of a hearing in the sense that it is sn incompetency
to proceed determination and there is no issue of criminality involwved,
but the conclusion he arrived at was based on the United States Supreme
Court's cases, beginning, most recently, with Malloy v. Hogan which
applies the fifth amendment through the fourteerih 5o the soates for
the first time,. Malloy v. Hogen, nmore importantly, he =aid, also
imposes fedexal gtandards with respect to gelf-incimination. An
examination ¢f the cases on the f£ifth smendment over the past few
years indicates, he felt, that the defendant has an almost uninhibifted
Tight to refuse to snswer guestions in all kinds of inrestigations—-
whether it is & eriminal case, a legislative insuiiy or, perhaps now,
in the area of privakte or ¢ivil proceedings. Frcfossor Platt was
reascnsbly certain that the self-incrimination stanisrds of the
federslly imposed rules through Malloy now bave the effect in all stater
of enabling the dofendant to refuse to answer avertlouns which may not
only inecriminsie kim but which may link up with evidence which ultimabe.
does incriminate him. The only question there would be, he continued,
is whether the couwt has the right to decide whether a question asked
is @ "Iin't in the chain', The United States Supreme Coury cases seen
by Professsr Dlabt point out that a problem arises in that if the
defendant is regquired to tell the court why the answer %o a question
ig a "link in +the chain", he, in effect, has %o testify all the seli-
ineriminating irfermation in order to arrive at his conclusion.

Professor Platt noted there was no direct hoidirg, but the result
of his best judgrent, by analogy of very strong cacses, would lead to
applying the fifth amendment, in & full panoply of rishve, to the
defendsnts in this kind of a proceeding., Shepard v. Bowe, he felt,
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&id this and while it was only on the insanity queation, ne 4did not
see how the conclusion thab it also eplies to the incompetency hearing
could logically be resisted.

Professor Platt stated that he felt the defendant clearly was
entitled to have sn attorney present. He did not believe a policy
had been established regarding the right of the defendant to have a
psychiatrist present but stated that the Shepard v. Bowe case clearly,
by implication, acknowledges the right of fThe defendant to have his
ettorney present. In this case the triasl court did prohibit the
attorney from interfering with any questions and by the reversal by
the Superme Courd it can be inferred that the fifth amendment right
mezngz nothing unless counsel is present.

Mr. Enight could not see how Bhepard v, Bowe could be read o
mean that a defendsnt has the right¥ to have a psychiatrist present.
He disapreed also with having an attorney present, but disagreed more
about having the psychiatrigt present. It gets down to a courtroom
hatble bebtween peyohiatrists anyway, he said, and expressed the
opinion that most psychiatriec interviews are pretty nebulous as far
as the psychiatrist being sble to come up with any conclusions., If
an additional bpsychiatrist were present, he guestioned the walue of
the state having the right to a psychiatric examination at all.

Profagsor Platt replied that the section was sent back to sub-
committee by the Commission because of the fifth amendment problem dut
the Commission was silent as to the issue of the presence of the
defendant's psychiatrist. He observed, however, that the subcommittee
had previously approved the presence of the defendant's psychiatrist
during the examination.

Chairman Burns referred to section 7, subsection (1), to the
language: YIf the defendsnt cbjects to the psyckiatrist chosen by
the sbate, the defendant may raise his objection before the court and,
for good cause shown, the court may direct the state te selsct a
different psychistrist.,” It seemed to him that the words "the
defendant mey raise his objection before the court and, Jor good cause
shown," were unnecessary because if the defendant okjzcts Yo the
psychiatrist he obviously does so at a point in court and he felt it
cowld gimply read: "If the defendant objects to the paychiatrist
chosen by the state, the court, for good cause showm, may direct
the state to sslect a different psychiatrist.”

Profezzor Platt had no objection to the language chenge and
no oblecticns wore raised by subcommittee members to the recommended

change.

Represeniaiive Frost asked why the draft leocked iz the "psychia-
trist'. He asked if a elinical psychologist could wot give an opinion
az to competency.
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Professor Platt replied thet there was some legisla¥bive history
on this peint in the commentary and it is stated that the term
"psychiatrist" is meant to ipclude all related, scientific fields.

Representative Frost was of the opinion that the entire provision
for the sHate's psychiatric examination was completely impractical,
He thought the defendsnt's attorney would bes able to make a complete
farce out of the peychiatric examination snd felt that if the attorney
and the peychiatrist were both o be present the examination might just
as well take place in the courtroom. There would be constent objections
he contended, as to "the links", getting to the ultimate facts, ebe.,
melring the procedure unworkable.

Mr. Enisht advised that before Phillipg his office could not
even get a psychiatric examination--scme counties could get them, hut
not his. IHe cited a case in which his office had reguasted a peychiat-
ric examination and a motion was filed directing thst the defendant's
attorney be present, that he be allowed to tape the examination and
that no self-incriminating questlons be answered. The judge would not
allow the tape recording and ordered that the attormey could be nsar
and when the psychiatrist began asking ebout the day in question, the
atforney had vhe right to be present., The examination geve some
welght to the stabe's psychiatric tesbtimony in that the osyehiatzist
had actually %alked %o the defendant but in that the attorney instructed
the defendrnt not to answer the questions relating to the act, as far
a8 the actuzl commission of the crime was concerned, the atate was
back to the hypethetical question.

Mr, Enight referred to the language in section 7, subsection (2),
"The defendont when being.exsminéd By the stdbe™s poysbizipist ghall
2ot be required to answer questions the answer to whick right %end
to ingriminste him" and said that any snswer given the psychiatrist
at all might tend to incriminate the defendent by proving sanity.

Profesaor Platt agreed, in principle, with Mr. Zsishs, He felt
this was, in fact, what the United States Supreme Cout has said.
Commenting cn Representative Froast's statements, Preiessor Platt said
he would agree that having the atbormeys present would mzlie o shambles
of the hearivg. F£ince writing the draft he had givar the problem =
good deal more ccnsideration and now felt he woukl go one atep farther
and perhaps not sven mention the right of the state o have an
examinaticr, recoghlzing that within the fifth smendwont cases the
United States Suwprome Court has szaid that the state LETF SeTVe Process
to bring a dsrendant, for instance, befere a grand jury and at that
point he may refese to answer on ths grounds of self-inerimination.

Chailrmazn Durns asked if there were Supreme Cour’ czzes on this.

Professor Platt seaid there were no cases on the insanity area but
There are many over a wide range, even non-criminal cuzes, an investiga-
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tive procedure by a legislabtive body, for instance, whewrse The Lifth
smendment clearly extends.

Mr. Enight stated that clearly an lndividusal can waive a
constitubional right if he knows aboubt it; alse, the Dupreme Court
has held that a person cannot be forced to elect between tTwo
censtitubional rights (the Griffin case), However, he said, if the
defendant wents 0 place his sanity, his respensibility, on igsune by thr
calling of psyctisirists, he could not see why he then should not waive
his right %o —smein silent to do this, as fax as having tc submit To
a psychiatric examination is concerned.

Representative Frost asked if it was required by the constitution
that the datermination of compebency is & fact which must be found by

a Jury.
Professor Platt replied that it is the court which determines this

Representative Frost asked why this could rck be made a question
of medical condition. He suggested that if a defendant chose thig
defense, perhaps a board of arbitration counld be set up-—one psychiatri
chosen by the state, one by the defendant and those iwo cheosing a third
The bosrd could then make the report to the court on the dafendant's
responsibility.

Chairman Burns asked if Representative Frost was refsrring to
the issue of insamity at the time of the commission of the crime,
not the ability to assist and Representative Frost seid be was.
Chairman Burns then stated that he felt this procedure would be a
denial of a jury trizl.

Professor Platt recalled that the "impartial cxpezt approach”
had been exsmined by the subcommittee but the subcoumitiee and the
Gommission had pretty well decided ageinst this az there wense scome
real drawbacks to this spproach. It has been obssrved thab an impartis
board is unduly prejudicisl to the defendent. The jury tends o
believe the board because it is the court's board and it was felt that
psychiatry is too inexact bo impose this type of @acision upon the jury

Represcutative Frost asked if insanity at the thna of The
commiseion of the act is a question of fact which maot be debermined
by a jury, constiiutionally.

The subenmwitbee members were of the opinien ihalb 1%t was.

Mr. Xoishit recalled that the matber of the bhifurested trial
hed previcusly been discussed. He thought if the first wrial could
be on the frne® that the defendant committed the act, there would he
nothing from this point on that would tend to ineriminate the defendant
ag far as talking freely with the state psychiatrist as well as the
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defense psychiatrist and a full psychiabric examinaticon could then
be made and the issue of his responsibility could then be tried.

Professor Platt related that this approach had been examined
and that the California system of bifurcated trlals has failed
miserably., California has found that grilt cennct be separated from
proving the act. There has been a distinct shift away from the bi-
furcated trial in this country. Professor Platt did not see, within
onr concept of mens rea, how a bifurcated btrial system could work.

Chairman Burns asked Professor Platt if he read Shepard v. Bowe
to specifically require or to permit an attorney %o be present.

Professor Platt said not specifically, no, bubt said he felt the
way the fachs came up in the order of the court that it was inescapable-
especially in light of the fifth amendment cases of the United Staves
Supreme Court, coupled with the right to counsel.

Chairman Burns ohserved that none of the fifth smendment cases
of the Bupreme Court have been in this area and he felt there was
still the hope that the Supreme Court might do a little rebtrenching
snd it might be a period of btime before they went as far as Professor
Platt indicated. He recalled there had been discussion in previous
subcommittes meetings about deleting the section completely. He feld
that if just subsection (1) of section 7 were retained, it clearly
would not go beyond the cenbral, specific holding of Shepard v. Bowe.
He suggested leaving subsection (E% out eand then if the Supremes Court
or the Oregon Court in a specific case rnles an abtorney must be
present, the section can be amended. He noted that the requirements
set out in subsection (2) are not yet law and he felt there was fairly
good reason to urge that it ought not to be the law in the absence
of a mandatory requirement on fifth amendment grounds.

Profesgor Platt disegreed with the conclusion of law but did
agree in the sense that elimination of subsection (2) would perhaps
gaolve the subcommittes's problem. His Ffeeling was that the Commission
ought to establish the policies that the draft reflects-~extending
the fifth amendment, with far reaching implications, intc the areas
of fereed examination of the defendant.

Chairman Burns observed that what is thought of as self-inerimina-
tion today is a far ery from what the framers of the constitution had
in mind. He was not sure that the Commission ought to establish as
a policy the further extension of a doctrine that, if sxbtended in this
area, would clearly upset the fairmess of the adversary systen.

Mr. Enight said he still clung to the hope that some day the
Urited States Supreme Court might back up a little and he would then
hate to have something like this codified.
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Frofesgor Platt felt that the fifth amendment discussion was
more than an acadenic peint. He sgreed that the fifth amendment was
aimed at coercion but he did not agree that it was the old third-degree
that it is limited to. He felt the cases had clearly moved away from
this to along the psychological coercion area and he thought thab was
vhat this coversed. He took the position that the fifth amendment is
already sefttled as far as Oregon is concermed by the Supreme Court.

IMr., Clark tended to asgree with the position taken by Chairman
Burng--that there is a matter of fairness involved. He would .not want
to see the Commission go as far as the proposed amendment to the draft
and have it written into the code.

Representative Frost again stated that it was the impracticalitity
of the procedure that concerned him. He thought, slso, that it could
be used as a great discovery tool.

Mr. Paillette pointed out that the testimony given by psychiatrists
at the dJanuary 18, 1969, Commission meeting was to the effect that
having the defense abttorney present during the examination was not
too werkable.

Professor Flatl pointed out that there would be three important
things that the state would still have: first, cross examination;
gsecond, the right to have a psychiatrist sit in the courtroom, observe
the defendant during the trial, listen to the evidence, and answer
hypothetical questions based on the evidence and his observation of
the defendant; and third, and most importent, the jury, the trier
of the fact, does not have %o listen to one word of the defense
psychliatrist's testimony because it is not a medical question. This
was brought out recently in a Massachusetbts' case where two psychiatrist:
testified for the defendant that he was absolubely insone, ho testimony
wag presented otherwise, and the jury found the man sane and convigted
him. The Massachusetts Supreme Court affirmed saying this was not a
medical question; it is a legal question for the jury to decide, re-
gardless of the expert testimony presented.

Chalrman Burns pointed out the difficulty the state psychiatrist
has under cross eyxaminabtion when the defendant's attorney can point
out that the only contact the state psychiatrist has had with the
defendant is observing him in the counrtroom and that the psychiatTist
is making his diagnosis on this basis.

Mr. Enight noted that sbowt the only way the state can get by
when g defendant comes up with an insanity plea is to rely on physical
facts to show that the defendant knew what he 4id was wrong.

Mr. Enight moved to strike subsection {2) of section 7 and @ -,
My, Clark seconded the mobtion.
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Mr. Psillette felt that the deferdant's rights would be protectsd
by the Supreme Court and thought that 1f the draft went Turther than
the Court reguires and wrote it into the code, it would be statutorily
required even though the Court decisions had not so stated.

Mr, ¥night felt that under Shepard the defendant clearly does not
have to talk if it incriminates him.

Professor Platt asked if an individual involved in a sanity hear-
ing or sn incompetency hearing could waive his rights. If he is, in
fact, incompetent, how could he waive anytbing.

Representative Frost indicated he favored the motion bub gtated
he was considering making a motion, also, to take out all of section ¥
that remalned.

Professor Platt agreed——if subsection {2) were to be deleted, he
could not see why subsection (1) could not also be delebed.

Chairman Burns ssked whabt the situation would be then when the
state sought to have a psychiatrist exemine the defendent.

Representative Frost thought if it were %o be neaningful at all
i% would probably be done on stipulation. He did not think, as a
practiczl effect, the state's exsmination as set forth in the draft
would do one bit of good.

Mr. Enight thought there was advantage in having the state
psychiatriss at least talk with the defendant.

Trofessor Platt agreed with Mr. Enight end if, in fact, the
defendent depired Lo talk with the psychiatrist, he could. If the
examination is entirely taken away, even this opportunity is gone.

Mr, Enight was concerned that the deletion of the entire sechion
would impliedly mean the overruling of the Fhillips case. It might
be said by some bhat since the code is silenb on the matter of the
examinstion by the state, the court no longer has the authority to
order a psychiabric examination.

Professor Platt recalled that earlier he had felt that Fhillips
would not be too longstanding but he saild he was ne longer so sure
sbout this. He did not cobject to the right of the state to have the
initial forced examination as long as it is tied to a fifth amendment
restriction. He added that the removal of language with respect to
the fifth amendment does not de away with the exisgting facts, whatever
they are. He recalled that Senator Burns had orought up the point at
the Commizsion meebting to the effeet that if the section were to be
deleted he felt that it should be made a part of The -legislative
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history that the Commission was not changing the poiicy ol ki llips.
1t was not the inbtent of the Commission by comsidering the si¢7iion and
then removing it to overrule the effect of Phillips.

By

b Bl
hra
o

wntative Frost conld not see how excluding the zeobion from
ould be impliedly overryuling the decisicn,

the d%awt 4]
Cheirnan Barns thought it might be inferred from the Jact thab
the sesticn bad been in the draft and then was removed.

Profagser Platt agreed that perhaps this was not too convincing
a reascn for the commentary but ke did feel that the Oregon Zduprems
Court wourld par & good deal of attention to the legislative history
of this perilcoular work and it might be possible that without
some specific language the Court might be convinced the Commission
by its insovion did intend tHo chenge the rile.

Chaivman Burns theught there was zome value apart from the
guesticn of whebher the state should have a chance at the examinaftion
within the limits of Shepard v. Bowe as he felt the section contained
gome valuable langusge requiring theée state to file notice, reguiring
the uso of suitable facilities, etec., enabling language.

Mr. Faillette felt the section conbained some valuable language
relating to the defendant, also.

Frofessor Platt recalled that Mr. Spaulding had bean veny mich
interesnved in inserting langnage so that the psychiatrist cculd be
changed iIf the defendant d4id not like the one designated.

Mz mobion to delebe subsection (2) of seebion 7 carvied
nnanimously,

Rernrzsentative Frost moved to delete the halence of seekion 7.
The mesion fﬁiled (Frost ond Enight veoting "aye", Clark and Burns
volbing "uas™ ).

Mr. Clovk moved the adcpition of the amerdment suggosted earlier
by Chalromean Durns o the new language propessd in section ¥: delete
"the defendont may raise his objection before the court and, for good
gause Ehﬁhﬂﬁ” sxil insert after "court", ",for good cause showm," so
that the sentence would read: "If the defendant objects to the
peychiavrizt chosen by the state, the court, for good caunse zhowm,
may dircet the state bto select a different psychlatrlst " The sul-
section number "(1)" was also deleted from the section., There were
ne cobjectiens %o these changes and the mobtion was adopted.



Page 10

Criminal Taw Revision Commission
Subcommittee No. 3

tHputes, April 4, 1G5Q

Amendments to Section 10. Acquittal by reason of mental discsss or
cefect exeluding resSponsibility; Telcase or commitment: pevition for
discharpe,

Professor Platt advised that this section was not sent back by
the Commission but he found upon rereading the section that the
changes indicated were necessary as a mabtter of grammar to clarify
what the section really inbends to do. The policy is not changed
in any way from the original draft. Professor Platt felt this section
was the heart of the procedural part of insanity.

Chairman Burns asked Professor Platt to review briefly the
differences in subsecticons (1), (2) and (3) of section 10,

Professor Platt replied that in general a flexibility of
commisnent is provided for in that the Judge, upon a finding of
dangerousness, may commit to the community end out patient control
or he may commit to the State Hospital or there mey be a combination
where the individual is confined to the Hospital and relessed to the
community upon a later hearing, or vice versa.

Professor Platt advised that there is neo language in existing
gtatutes for the defendant to raise the issue where the Hogpital
itself refuses to find that he has refturned to sanity or that he
18 no lenmyer dangerous., The draft sets out the procedures with
allocaticon of the burden of proof following the one who is trying to
meke The point. There is a five year limit on the commitment; there
is an anbomatic review whether or not there has been a review in
betwasn for any reason. The defendsant will not automatically be
released at the end of five years if he is still adjudged dangercus
but it insures he can get out if for some reason the Hospital bhas been
keeping him there when they should not have.

Professor Platt cited Newton v. Brooks which was a habeas COYDUS
proceeding. where the Hospi¥tal fad refused Lo discharge the defendant
who had shown he was sane within the M!Naghten -mile.The Oregon Supreme
Court held this was not enough, dangeToushess was Lhe issue.
Frofessor Platt felt this was a Draconisn requirement, the defendant
must show not only that he is not dangerous but alse thabt he is sane.
He thopht this unnecessary. If, in fact, under M'Naghten %he
defendant were found insane still but not dangerous, he could see
no reason to retaln him in the Hospital as it served no purpose., The
petty check passer, then, under the draft provisions, could be released
back into society if he is not dangercus to the person of himself or
anyone else although he may pass some checks. The court must be
convinced the defendant is not dangerous, not just a doctor; this is
another important difference under the draft.

Professor Platt added that the draft section pretty well reflected
the Califernis suggestions,
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Mr. Enjight recalled there had been discussion previously aboub
the petitions by the defendant and o limiting the number of times he
can petition. He asked how this was taken care of.

Professor Platt replied that this wes directed by the Commisgsion
and the following had been inserted in section 10, subsection (3) (b):
"Application under this subsection (b) shall not be filed oftener
than once every six months."

Representative Frost asked if the commitment were oivil or
cTiminal.

Chairman Burns replied that it would take the place of present
taw that followling a "Hot gullby by reason of insanity" finding or
verdict, bthe court commits or discharges. This is the end of it as
far as the court functions are concerned now, from then on it is entire:
up to the State Hogpital.

Professzsor Platt added that if is not under the civil commitment
statute but 1s under CRS 136.730.

Chairman Burns cbserved that the language is different bhecause
in an ordinary civil commitment the teat is whether the individual
is mentally ill and in need of care and “reatment and the test when
the individual is found not guilty by reason of insanity is "dangerous-
ness".

Mr. Clark asked what the proposed provisions would de that is not
currently belng dons.

Chairman Burng replied that currently it is left entirely up to
the State Hospital and it can release the deferdant in six months or
forget hin.

Mr, Clark understood that under the draft, then, the court would
make the declsion rather than the Hospital and that the issue could
be raised by the defendant or by the state.

Profesgor Platt agreed that this was right and added that the
defense cem presently raize the issue by habeas corpus but it is a
very cumbersome procgdure. The draft would build in a more flexible
procedure for petifion within the existing statufe.

Chairman Burns did not feel that this would do awsy with the
habeas corpus and Professor Platt agreed thet it would not.

Professor Plabt indicated that it was felt by many that the
State Hospital wanted to get rid of many of the inmatea as quickly as
possible and tended to return gome individuals to the commmity toe scor
Thisa is not good and the draft provisions would allow the court, rep-
resenting the community, to make the decision.
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Chairman Burns recalled that when Dr. Treleaven was asked obout
this he did not have figures to give but 2aid that he thousght the
individusls were held, generally, sbout six months. Chelrmen Burns
cited s coo29e where a woman was charged with killing her two year old
davghver snd of atbtempting to kill her two sons. She had been sent
to the Hospital in October 1967 because of inability to assist, efe.,
and was found able Ho assist in her own defense in August 1968. After
being found not gullty by reason of insanity she was returned to the
Hospital. EHe recently received a letter from the Hosgpital advising
that the woman was Delng returned to the community on a trial visid
basis but no mention was made of the children. Judge Burns had a
protective order issued so that the children could not be visited by
the mother except under supervision by the counselor. He admitted
thet the Hogpital had asccorded him vnusual courtesy by advising him
of her release but noted that apparently no thought was given by the
Hogpital of danger to the children. He was not convinced the woman
h§§1§TCUverEd s0 much in six months that she posed ne danger to her
c TEILe

Professor Platt advised that Dr. Treleaven and others have
indicated that the long confinements invariably result from the
incompetency hearing. The reascn io that the Hospital cannot let
them go; the person who has been declared incompetent can only be
declared competent by the court, Professor Platt felt there was
unanirity cnr the part of the Commission and orn the part of th=
peveniztpists gppearing at the Commission meeting that the court shaild
malte the declsion as to the release of the defendani.

Mr, Paillette recalled that section 1C was the only section on
which aXl of the psychiabtrists present at the Commission meeting
agread, Including Dr. Haugen.

Chrairmsn Burna had twe orx three suggestions to make on the drafy
and theyr were essentially grammatical. He asked Professor Platt if
he ssw any problem in subsection (1) of section 1C in that there was
no explicit allocation of the burden. He noted that in the present
statute no hurden wasg spoken of but he was somewhat concerned that
gince sllocabion of burden is menbioned in sub (2) and (%)}, it might
be well o consider thig in regard to sub (1). He suggested that
Frofessor Platt might went to give some thought to this.

FroZszsor Platt thought Chairman Burns was right on this point
ard 1t was his suggestion that the sbtabe hawe the burden ¢f commitment
anc vhe defendant have The burden of proving that he shold not be
coumitted. He admitted that the subcommittee would probably disagree
with this philoscphy.

Chairman Burns agsked Profesaor FPlatt o research some of the other
states on this and then the subecommithes could make a determination.
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Chairman Burns referred to subsection {2) of mectinr 1) bo “he
languegs "...released on supervisgion" and asked if any ccnziusion
had been reached as to who would do the supervieging.

Mr, Paillebte stated that this had been discussed in subcopmithee
and it was decided t¢ not s=pecifically state who would do the super-
viging,

Piofessor Platt agreed, adding that if there was someones svailable
or capable or interested, then the court could do the supervision under
the draft provisions.

My, Inight referred to lanpgusge employed to the effect that a
person iz no longer a "danger a "danger to himself or the person of
obhers™ snd asked if this made 1% clear that the Commission felt that
an aracuist is a danger to the person of others.

Professor Platt thought it would be clear~-if the medical testimony
supportad this and the judge believed it, the arsonist would very
obvichsly be dangerous to persons.

ir, Enight asked if a burglar would be considered dangerous. He
thougnt that under the draft a burglar who was found not guilsy by
rensil cf Insanity could not be committed.

Frofeggor Platt did not think it was a question of the specific
crime involved; it is a question of what kind of a person the acter is.

Tialrnan Burns was of the opinion that it would be up wo the
court and thought it would depend upon the past history of the actor.

Ciadrnsn Burns referred to section 10, subsection (2) (=) to
the lengprags, "At any time within five years of the original sntry
of tue order of release on pupervision made pursuant to this sub-
section (2) the court may, upon notice to the prosecution ami suc
perzon, conduct a hearing to determine...." and asked who woile
indtiave snch 2 hearing. He wondered if perhaps the languags should
be mor: ¢xplicit--perhaps the hearing should be upon motion of the
SUDCTVLECLYT SSeRCY.

Profeascor Platt noted that the order to relsase the indiviccal
tc vhe comrnlty would be an order of the court and therefore Le would
be withir the conbrol of the court. He asked if it would be really
necaasary o formalize who the initiating agency would be; he felt that
obvicusly vhe only person wanbting to initiate a hearing would be some
SUpervising agency.

Representative Frost felt that the individual committed would be
the most likely to ask for a change.
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Professor Platt stabted that if there was a practical protlenm he
would certainly want it correctsd but he wondered if this particnlar
situation could not be handled informaliy.

Chairman Burns was not sure there was & problem; he thoughtperhaps
Professor Platt had snswered it.

Casirman Burns referred %o the second sentence in the subsection,
to the lznguage, "Lf the court determines that the person is aifected
by mentzl disease or defect, the court may release him on further
BUpSrvision,..." and said he would prefer the language "continues to
be alfected". He also pointed out that the first part of section 10
subsection (2) sets oult the reason for supervision of the individeal
2s, "...the person is affected by mental dissase or defect and,..
presents @ zubstantial danger...but he can be controlled adeguataely"
under munaervision whereas the test for releasing under further
supervisicn {section 10, subsection (2) (a)) is different because it
is "4o determine if the person is affected by mental disesse or defect."
Chairman Furns thought these tests should be made harmonions,

Professor Platt agreed that the test in subsecthion (2} (a) should
repeat the criginel grounds set forth in subsection (2).

Chairnan Burns drew attention to seetion 10, subsection (2) (1)
which providss that the committed rerson "may apply to the circuis
conrt ¢f the county in which he is confined, or of the county from
which ke is committed, for = hearing upon his petition for diszhargme
from or redification of an order upon which he was released uvpon bhe
BUpervisicil..." and asked why it was made possible Tor the irdividual
to go to dififerent counties. He noted an individval wight bz placed
on supervisicn by the court in Multnomsh County but be allowed <o
revure Lo kis home in Salem, for instance. If the individual sceks
& relesse or a meodification of the supervision order it would zzom he
should g0 back to the original court which wonld know somebhinr ahout
the c¢sse.

Frofessor Platt agreed that the application should be medz Sa the
court From witich the person was committed.

whzimeem Burns polnted oub, amlso, that the same problem shouid
be vaken eare of in section 10, subsection (%) (a) and {b).

Coeizmen Burns referred the attention of the members to gaciion 10,
subsestion {2) () (See p. 4, Amend. Responsibllity) and noted it
"the heorivg on an application for discharge or modificetion ghall
v be el oen netice Go the distriet attorney and the probation cfiiser
of the vonawy In which the application is filed." He suggested That
the largnas? referring to the probation officer should be deleted and
suggested the wording "the supervisory officer" could be enployed.
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Profeasor Platt felt this wording would be more approvpriate. He
noted, also, that vhe nctice should be sent to the district abttorney
Yof the county from which the confinement is ordered” and stated that
this additional amendment would be madse.

Mr, Clark asked if there is any problem created by the naming of
the institutions. He obgerved that the Oregon State Penitentiary and
the Oregon State Correctional Institution are named in the Penal Code
rather than the Deperiment of Corrsctions.

Chairman Burns recalled that this bhad been discussed eariierx
and it was decided that when the final drafting is done perhaps the
naming ¢f specific institutions should be avelded because there may
be flexibility in the kind aveilable.

Professor Platt noted zection 10 of the draft was very long snd
pointed out that whenever a section of the cods is amended, no mather
how slightly, the whole seckion must be set cut., He thought peTheps
The section could be broker down into smaller sections bubt he thought
it would invelve scme very inbtricate references back and forth to
sections % and 6, ebec. He asked the subcommittee's opinion sbout
this possible inconvenience to Legislative Counsel when future policy
changes were desired by the Legislature.

Chairman Burns suggested that perhaps a section could be made
of the first paragraph of section 10 and the language "make an order
in accordance with sections 11, 12 and 15 inserted. Subsechions
(1}, (2) and (3) could then be "vroken down. He thought this would
partly taks care of the problem.

Professor Platt thought it could be worked out but he had mimed
feelings about 1t as it 1s such a ccherent situation; it is such a
highly interrelated procedure.

My, Paillette agreed that the problem would arise with any
gubsequent smendments once the code was epacted into law. He felt
the section was well divided by subsections as far as readability
ig concerned, At this stage, he felt he would leave the section as
drafted and said he thought clarity was more important than the
length of the section.

Amendments _to Section 1i... -Mental diseazze or defect excluding fitness
To proceoil.

Preresssor Plabt noted that some language had been delebed from
the section as it had been consideresd by the Commission. This
reflected the Commission's wishes without any policy changes.

Chedrman Burns asked if the compebency test set forth in the
section was not essentially the same as under present law.
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Professor Platt sgreed that it was. The eariier drsf% o0 hasn
a-littlé moleléxpansive in this area.

Amendments te Bection 12. Fsychiatric examination of defendant con
185Ue 01 LlL0esS U0 _proceed.

Roaprosentative Frost referred to section 12, subsection (1), %o
the languagze, "...the SBuperintendent of the Oregon State Hospital to
desipnate at least one gqualified psychiatrist, which designation
may bhe or include himself..." and asked if it was felt necessaty 4o
include the words, "which designation may be or include himself.

Profassor Platt replied that this was presently langnage conbained
in the statutes and for that reaszon he had retained it.

FPicisszor Platt recalled that the amendment asppearing ir sub-
sectinn {%) of mection 12 and that in subsection (fg (b) reilected

the dirzuticn of the Commission. He stated Yhe amendment to svbsectlon
(3} (¢ alzo reflected the view of the subcommittee and the Gommission
based or the fact that presently, as a practical matter, an Jrcompebency
heariny iz requested for the defendant in order o cobtain an insanity
ruling and this is improper in light of Shepard ¥v. Bowe since the

two issues are not the same. BSincs the subcommittes had previously
disspproved of similar wording, Professor Plati noted that the follow-
ing larguaze wolld necessarily be removed from the amendments: "During
the examinstion the defendant shall not be required THo answer qusstions
the answer to which might tend o incriminate him, A4 defendans Leing

80 examined is entitled to have present an attorney smd a psychiatrist
of the defendasnt's choice,”

Rerresentbative Frost referred to subsection (3) of secticn 12
and sz2id he, personally, would like to see the report limited Lo what
was set forth in subs ta), (b) and {¢), eliminating the new wording
"hut is not nece=sarily limited to¥. When asking for an opinion just
es to competency, he wondered why Just sn ultimate conclusion thai
the defendant is or is not competent would mot sufflice.

Prifussor Platt replied that the direction from the Commission
{by o« metisn) was bo specifically write in the new material.

Mr. Paillette added that the reason the Commission felt this
way wig thit they wanted to be sure these things were included; this
welid ax & guideline to the psychiatrist bub at the same Time taey did
not wish 4o tie the hands of the psychiatrist. He recalled thet Tthe
psychiciniste present at the Commission meeting had said ther would
inelwis hls 1nformation in their report, anyway.

Representative Frost noted that the competency examination came
at a pretty touchy stage 1n the proceedings and he noted the report
of the exemination was to be filed in triplicate with copies provided
for the district attormey and the defense attorney. SBince all that
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is being decided is the ultimate question of competency to pmoosed
with the trial, he was concerned that some report might throw in a
few gratulbous comments aboutb atatements mads during the exsmination,
ete. It would be possible, he thought, to taint the whole procesding
from this point on. :

Mr, Paillette observed that what happens in many counties iz
that wher a compebency examination is conducted =z sanity exsmination
is done av the same time.

Chairman Burns sdded that there is a very good reason for this—-
it involves the cogt of the examination as well as the information
gupplied the defense attorney enabling him to decide whether cwe not
he wenbs Lo use en insanity defense. OChairman Burns thought thab
%0 to 40 percent of the time both aspects will be requested by the
defendant himself., He recalled that in Multnomah County it was found
that esocl czss sent to the State Hospital resulfed in a bill of around
4455 peirg received by the County from the State, most of wiich was
room =md Loard., Because of this, unless a case ls excephionzi,
Maltnomah County doesz not send the individual to the State Hespital
bub handles the examination locally. He thought that if two examina-
tionz were reaunired, one for competency and another on the isgve of
sanity,pﬁhe cost would be increased very directly, perhaps CUis. parhaps
even, 120%,

Representative Frost asked what kind of a report the e
presently recelves from the examining psychiatrist.

Procfessor Platt replied that it was a written repert vanoh
routinely wenb to all parties. This, he said, has been ths protlen
with incriantnation.

Renrzsentative Frost agein noted thabt under the drafit vrwvislions
an officizl report would be filed in triplicate and he thenpt®
as a defence atbtorney he would be somewhat hesitant Lo regusit

additional information regerding his client's sanity.

_ Proisgsor Platt agreed because this would be walving who
client*s £ifth amendment right on the insanity question uncex

Shevazd, v. Dowe.

Fr. Paillette recalled that Mr. Rothman, from the Bar Uewrlithee,
nad ruiacdl this very point ab the Commission meeting in January.

Profonanr Platt added that the defendant, in most insuances,
cennot afTepd his own psyehiatric examination and 1T is knows that
the peychiastrist when asked on competency will rowbinely touiwvai 4lso
on the sanity question thus saving the defendant some expenas. de
did not think the day was too far awsy when the U, 3. Suprein: Cenrt 7
will~ Tale *hat the defendant must be furnished with a psychistrist
as well =s 8 nendwriting expert, an accounbant, a fingerprich oxperb--
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a full array of expertz for the indigent defendant--just as counsel
and one or two other experts must now be furnished.

Professor Platt thought that if the initial report conbained
information regarding the defendant's sanity as= well as his compebency,
it would have to be at the specific request of the defendant. He
would thereby be waiving his fifth amendment right and would thus be
entitled to this finding. If the defendsnt does not ask for this find-
ing, the report would be a violation of Shepard v. Bewe if it did, in
fact, give the insanity ruling. ”

Chairman Burns did not think the report would be a violabtion of
Shepard v. Bowe because he did not think the Court had gone thax far.
. Bhepard v. Bowe did not arise in the context of the incompetency
examination.

Frofeasor Platt felt Shepard v, Bowe did apply to the insaniby
part of the competency hearing when one exsminabtion is used for both
PUIDOSEE.

COhalirman Burns nobed that in Shepard v, Bowe the stabte reguested
the defendant be examined and the coﬁ%ﬁ ordered Gthe defendsut to
answer cucsblons and ordersd the defense counsel not to interfere.

Tsnresentative Prost was of the opinion that if the lansuags,
"Mhe report shall not contain eny findings or conclusions as wo
whether the defendsnt as a resnlt of mental disease or defest was
regporsible for the criminal act charged” were retained that the
phrase "but is not necessarily limited to" contained in section 12 (%)
could be deleted. He also felt that, tactically, it would D2 =n
error %o rely upon the State Hospital to make the final detenz antion
as o vhether or not the defense could interposs a plea ci -uwnty.

In. Epight thought that generally when the defense abfoniioy
uses this roube he really dees not know himself and he waxiiuc i~ be
assured tiot he is not overlooking a possible defense. L ins attorney
feela e rs5lly hes a possible insanity defense, he thought .o
abbornor would come in and file a meotion requesting the couxt %o
allow Lir meney for a paychiatrist.

Chairmen Burns suggested having the szecond hald of the naychiatric
rens el (et part pertaining to the sanity issue) go only to tua
defcidnnt,

Frsjansor Platt replied that he had considered this, al+c. bub
in Bhepavd v. Bowe the Court said specifically that it recejriszss
the Tadcs ¥i2h some states seal this kind of informasbion se tial 1t was
ressival ooiv by those entitled to the information bulb Tthe Ounot
reccroieed, based on experience elsewhere, that this kind ol rrirrma-
tion has 2 way of lesking out and prohibited this appresch.
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Representative Frost agked if the "doctor-patient privilesge!
applied where the court designates s psychiatrist.

Ir. Enight replied that there is no "doctor-patient privilege™
in criminal cases; it comes up only ip civil cases.

Representative Frost asked if it would solve the problem to gay
that the court shall provide for a qualified psychiatrist nominated
by the defendant and spproved by the court; actually make hinm the
defense psychiatrist.

Mr., Enight stated that under the theory of the competersy hear—
ing the psychiatrist is not a defense psychiatrist, he is a court
peychiatriat,

Representative Frost pointed out, hewever, that the court
paychiatrizt is asked to employ the dual approach and come up with a
competency and a sanity ruling, thus leaving the defendant wide cpen
to thae sucte.

Frofessor Platt revesled that in an article he was writing he
was proposing the removal of the court appointed peyehiatriny from
the procesdipgs, putting the burden of incompetency an the couriz. He
said he couid see no need to have a psychiatrist at all at a cormetency
hearing and could see real dreswbacks to it as far as the delanisvl was
conserred. He felt that if anything could be said to be a lewsl
deterzination, based on concepts of Aue process and the praciigsiities
of tmerimg scmeone, compebency certainly is a legal question. PFsychian
trigts will adwit, he said, that none of them even ask whet & Sefsndant
has ©o do in dafending himself or in assisting at his trial. Thusy
ask pmedical, psychiatric, theoretical, scientific guestions that
have no rrlationship to what the defendant needs when he getns into
the courtroom. Professor Platt felt that it was the Judge who dces
have this kuoowledge; his common sense based on his observatizn of the
defendant, conversation with counsel, conferences with leay witnegses,
e0C., qualifies him to make the decision. This would eliminsTo
psychiatrists altogether and save a good deal of money, toeo. He
thought the biggest question would bé as to how a Judge could hell
about: the psychiatric or mental 1ife of the defendant but he Gid not
Think this was the importan question, which is: Can the deferdznt
help hig counsel? The whole thrust of the criminal trisl is Lo cef;
The defenizut to trial and too often he felt bhe peyehiatrist is
not interssted in this at all.

o

l

bl

Chairman Burns asked Prefessor Platt if he would be able %o find
cases in which the issue was the propriety of a court's ruling whamn
it mede 1Ts ruling in the absence of expert testimony.

Professor Platt replied that there was an Cregen case which arose
on habeas corpus in the federal court. The Tederal courh held the
eourt did not have %o pay any attention to the psychlatrist; he was to
be considered as just another witness for the court.
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Mr. Clark favored this route, personally, and said he would like
to see the subcommittee go this way. '

Representative Frost observed that the competency to assish in
a two week securities fraud case would be a lot different than assist-

ing yoursell in a one-day assault and batbtery case.

Profeggor Platt agreed and asked who would know +this betier, the
psychiatrist or the court.

Representative Frost agreed that Professor Platt had a good poins.

Mr. Paillette asked how a judge was to tell the difference between
an uncooperative defendant and one who is incompetent o assist.

Professor Platt thought that if the judge were reaasonably sure
it was Just surliness, he would allow the defendant o go to trial.
He theought in 99% of the cases the judge could make a dstermination
and in the instances where the judge was in doubt, there would be
nothing to prevent him from going ovut and bringing in a paychiatrist
to help him with the decision. It was Professor Platt's suggestion
that the code not formalize and require that the judge sppoint a
psychiatrist and that the decision be shifted entirely to the court.

Mr. Paillette suggested changing the word "=shall" to "may™ where
it is employed in the section Lo reguire court retention of a
psychiatrist.

FProfessor Platt replied that the proposed draft did not refiect
any. of this thinking; the draft preceded his thinking in this regard.
He felt it would take a complete redrafting of the language %o reflect
the preference for the court to make the determination without the
benefit of the psychiatrizt.

fr. Clark was in favor of the subcommittee msking this policy
decision and move toward redrafting.

Chairmon Burns requested Professor Platt to draft another
section 12 and an alternate section 12, setting oubt both appreaches.

Coairman Burns related that presently when the defendant or the
statie rediszs the question of competency, a psychiatrist is appointed.
He felt tils arises because the judge feels that if he does nob sppoint
one, ns DG be vicolating the rights of the defendant in some way. It
has hecoue z habit to appoint the psyechiatrist without thinking too
mush abend it, he said.

I''m. Paillette pointed cut that the procedurs alsc makes a
record, not only for the court but zlso for the lawyer, and this
becomes important when there are so many court appointed cases,
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Frofessor Platt contended that the judee would bs more aware
of the self-incrimination rights of a defendant than anyone else would
be.

I'r. Fnight asked if there was reazon for the ccompetency debermina-
tion ©o oe made eariier, i.e., before the preliminary hearing or in
this sraz.

Chairman Burres was concerned that the situation might arise where
the cempelency decision would be made by a justice of the peace, He
ropzased his reguest that Professor Plabtt draft two versions of section
12 ard this met with the members' approval.

Mra Failliette asked i1f further consideration or action should be
taken on any of the provisions in section 12, particularly with
regard to the new language in subsection (3).

It was decided to wait until Professor Platt brought in his
new drafts of section 12 and than to compare them. Further decisions
were vostponed until that tims.

Consideration of Inchoate Crimes; P.D. No., 1; March 1959, was
postpongd until the next meoeting of the subcommittee which waz scheduled
for Tuesday, April 15, 1969, 6:00 p.m., Room 421 Capitol Buiiding,

The -meebing waz adjourned at 3:45 p,.m,

Respectfully submitbted,

Magine Bartruff, Clerk
Criminal Law Revision C(ommisaicn



