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Members Present: Jﬁdge James M. Burns, Chairman
Representative David G. Frost
Mr. Frank D. Knight

Staff: Mr. Donald L, Paillette, Project Director
Mr. Roger D. Wallingford, Research Counsel

Reporter: Professor George M. Platt, University of Oregon
dchool of Law

The meeting was called to order by Chairman Rurns af G:00 P.M.
Room 42) Capitol Building, Salem.

=

Inchoate Crimes, P.D. Mo, 1:; March 1969 (article §)

Professor Plabt explained that since Inchoste Crimes was a
new topic and some of the terms used, such as incomplete conduck,
complete conduct, substantive crimes, and inchoate erimes, are some-
what difficult to pin down, he thought it might help to use a visusl
aid eglong with the verbal explanation. He provided this by drawing
a chart on the blackboard setting out the actor's conduct from the
innccent stage to the completed crime stage with the intervening stage
of attempt and the acts of preparation, He stated that the farther
you go away from the ldentifisble, substantive c¢rime, the clo=er you
get to innocent conduct, the more difficulties arise philosophically
because you begin to punish for thoughts without important acts.
Possession of burglar's ftools, for instance, in large measure is
punishment for thought bescause the actor has gotten the tools together
and is now thinking in terms of crime but is not doing anything that
can definitely be identified as an attempt Lo steal,

The other two important incheoate crimes inveolved are seclicitation
and conspiracy. They are scmewhat alike; it has heen saild that
solicitation is an abttempt to conspire. If, for instence, one
B8olicits, commands and encourages ancther to steal, he commits the
erime of solicitation; when and if the other person agrees, then the
crime becomes conspiracy as well, Seolicitation, followed by the abttempt
to get the agreement, followed by the agreement, is a conspiracy.
Here, again, the movement is away from the more identifiable acth
and toward the verbal act (what the comspirators agree to), leaning
heavily toward punishing guilty thoughts, which goes contrary to the
0ld concepts of mens rea. Althongh the draft 4id not deal with this,
Professor Platt pernted out that even cleoser to innocent conduct is
the crime of vagrancy, a substantive crime but still inchoate conduct.
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Professor Platt advised that the importent part of the subcommittee'rs
Job is to decide how far the line should be moved back from the Final,
identifiable, aubstantive crime toward the innocent conduct which may
be called vagrancy. It is necessary to identify the peint distinguist
ing between the conduct of mere preparstion and the criminal conduct
which rises to the crime of atbtempi.

Section 1. Attempt: Definition.

The draft begins with the problem of defining en "attempt" and
Professor Platt advised that the thrust of the MPC is to spesk in berm
of the dangerousness of the perscnsality of the person, to draft a
gtatute to enable the person to be identified rather than his ach—the
act 1s secondary. In order to accomplish this, the MPC uses the
approach reflected in the proposed draft which speaks in terms of
"purposely engages in conduct which constitutes such orime by perform-
ing or omitting to perform an act which constitutes a substanbial steg

Professor Platt noted that the commentary reflected the Californi
approach in order to include as legislative history certain kinds of
conduct which would not be held inadequate, within law, of constitutic
what a substantial step is, corroborating the intent of the person
performing the act to eventually commit the crime toward which he is
aiming. He noted that the MPC includes these steps within the draft.
(S8ee Inchoate Crimes, F.D. No. 1, p. 5.)

Chairman Burns assumed that if cne or more of the characteristics
ligted accompanied the atbtempt it would be enough to make it a jury
guestion.

Professor Flatt agreed that this was right.

Representative Frost felt that one place where the draft gets
away from some of the codes of other states is in making the crime of
omigsion a part of attempt. He asked what kind of conduct this would
cover.

Professor Platt cited the example of a woman allowing her child
starve to death in en attic., BShe consciously did this, thus intention
ally killing the child by an act of omission--failing to feed it and
care for it. This conduct would be covered by the draft provision.
There are lots of crimes, he said, committed by comissions, intentional
aliowing harm to occur where the individusl is under a duty and could
prevent it,

Chairman Burns had z drafting question on section 1 and referred
to the language "...performing or omitting %o perform an set which
constitutes a subsbantial step...". IHe suggested amending the section
8¢ Tthat it wounld read "...performing or omitting to perform an act
which performance or omission constitutes a substential step...". He
thonght that with the present wording somecne could contend it was
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tha act which constitutes a substantial step and therefore if the
sctor omitted its performance, it could not be a crime., Chairman Buros
understood the thruet of the section to be. that the performance or

the omission, in and of itself, was the substantial step aimed at.

Chairman Burns stated that he, also, had been concerned shout
w?at cmiasions would be substantial steps., He found it hard to think
0 ml

R&presgnxativé ¥rost thought .fthat the New York langusga perhaps
covered this better by stating, "...engapes in conduct which tends
to effect the commiszsion of suck crime,” .

Professor Platt thought that "conduct” mesns the person is doing
something and thought it probably would not ineclude omitting to do
something. He noted, also, that under the draft: the conduct or- cmisgion
¢f conduct must be purposeful—intentional conduct, with the highest
mens reg element. '

Mr. Enight referred to section 1, the language, "...when he
purposely engages in conduct which would constitute such crime...".
Ee thought that if this language were related back to the crime of
attempt, it would be all right but if it referred %o the crime athempted
then you weuld be back in the situstion where you are drawn right up
to the last possible act before the commission of the coffense.

Professor Platt thought the phrase "substantial step" wourld
gualify the statement presented by Mr. Enight because you would not
be drawn that close to the commission of the aet, The purposeful
element takes away the negligence element, he said, and the "gub- ._:
stanbial step" moves it back from the old "last parts of an act"
doctrine, back past things like the "clese proximity" doctrine, ete.
The proposed approach will alliow the police to inbervene esarlier than
under some of the clder, more strict doctrines where the cases
ingist thet the conduct be much closer to the substantive crime. Whatb
the actor does has been more important than what the person's
personality is and what his intent is. Frofessor Platt contended
that to resch the dengerousness of the person it is necessary to get
hin earlier than is possible under the old doctrines.

Mr. Enight cbserved that as a practical matter the attempt, even
under the draft, would have to have gone far enocugh for the prosecution
to pick out a specific object. He must be able to prove purpese.

Mr. Enight again referred to the wording, "engages in conduct
which would comstibute such crime" and asked if this referrsd to the
crime of attempt or if it referred to the substentive crime, the
ultimate crime.

Professor Flatt replied that a person would be guilty of an attempt
to commit & crime [thefT ] when he erpgages in conduct which conatitubes
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guch crime (theftl; "such orime" refers back to "crime® and "crime"
is the ulbimate goal following the phrase "an attempt".

Mr. Paillette noted that when the draft was being written some
of the culpabilivy terms were still in gubcommittee and advieed that
"eonduet? has now been defined in the preliminary draft on Culpability
as follows: "'Conduct' means an act or omission and its acconpanying
mentsl stete.” He asked Professor Platt if it would run contrary
to what was intended if section 1 were emended by deleting the
language, "which would constitute such crime by performing or omitting
EP perfgﬁ? an_%Ft“ soig?at the SE%E?GE‘Wﬁﬁg% % %a:llﬂg erson %g gg%aggt
uﬁigﬁ.%Qﬂggggﬁtgsggggﬁhé%aﬁﬁ%gi s g?%gward comnl.ess S¥ he cripe-

Representative Froat thought this smendment would teke care of
his concern about "omissions” also. He steted that he liked the
wording contained in the Illinois codse which reads: "A person commits
an attempt when, with intent to commit 2 specific offense, he does
any act which constitutes a substantial step towsrd the conmi ssion
of that offense." :

Professor Platt felt this would restrict the breadth of the
erime of attempt because it gets into the old, common law proble:d of
what is & specific intent crime and what iz a general intent. and for
this reason the MPC very purposely avoids the Fapecific inbent", 'geners
intent" nomenclaturei. He alsc noted that fgpecific intent” was not
one of the terms of culpsbility.

Mr. Paillette advised that the definition of "culpable menbal
state” contained in the Culpability Draft was!: "t Culpable mental
state' means intentionally, knowingly, recklessly or with criminal
negligonce...".

Representative Frost stated that as a practicel matter ihe
prosecutor would .have to almost prove the crime first and then reason
back from it to prove the attempt.

Professor Platt answered that this is presently true.

Mr. Paillette thought that the type of acts that must be proved
Lo prove attempt would be much easier on a prosscutor than it is
presently.

Representative Frost was of the opinion that the lack of &
"gpecific intent" requirement would make it much easier for the
progecution.

Representative Frost moved te delets the lenguage, "which would
consbitute such crime by performing or omitting to perform an act"
appearing in section 1. Chalrman Burns soconded the motion and it
carried unsnimously.
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Cheirmen Burns asked the members' opinion on having the commentary
refiect legislative intent regarding the various kinds of conduct which

could constitute a "substantial step” rather than placing +this in the
section itself.

Mr. Enight thought placing the informetion in the commentary
would be consistent with what has been done in other drafts and would
keep the actusl statutes from becoming over-lengthy.

. Prnfesgor Platt felt that placing the kinds of conduect constitubing
a "substantial step” in the commentary gave the statute a little more
flexibility and if the court wanted To develop & little law to add to
the list in the commentary, it may 4o so.

Mr. Paillette recalled that the ssme method was used in ths Arson
Draft; the commentary is very explicit.

Section 2. Abtempbi-—-Impossibiiity not a defgnse.

_ Professor Platt stated that this section reflscts what he now
believes te be the law of Oregon and the law generally and makes no
substantial change.

Professor Platt cited some "empty pocket" cases and the old
defense was that you camnot steal from an empty pockel; therefore, you
cannot be guilty of an attempt to steal from something that is a
factual impossibility. Professor Platt advised thab though the Oregon
law that factual impossibility is no defeunse seems sattled by the
Elliott case, he could find no Cregon decision dealing with legal
Impossipility. This type of situation would arise vhere the actor
attempted to bridbe someone he thought was a juror but who,. in fact,
was not s member of the jury. While this has some aspects of factual
impossibility, it is viewed as a legal impossibility since the status
of jurer is not there.

Mr. Knight said that in a sense Oregon does have impossibility
as a defense—-when you talk of assault in relation to an abttempt at

battery. As an example--in assault with a dangerous weapcn the gun
has o be leoaded.

Professor Platt replied that there clearly can e an attempted
asasult with inbent bo kill and cited State v. Wilson where the cours
held that if assault can be readily and Teasonably identified as a
substantive crime, then there can be an attempt to commit assault with
a de=dly wespon.

Mr. Enight contended that the Commission had gotlel way away
from Wilson in that s=sgsault is now defined as battery—-the completed
ack. '
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_ Mr. Paillette did not feel that the proposed draft was incompatible
with the Assaylt Draft; there will be attempted assavnlt az defiped
under the Asszult Draft.

n "Pr§£§ssn? P%att"asked if the proposed definition of assanlt was
e "pubting in fearz". '

Mr. Enight replied that it was noty it is the completed act, the
battery. :

., Representative Frost asked if, as8 3 policy decision, it was
desired to get away from the fastual impossibility situetion. He
pointed out that the black magic example cited in the conmentary (whers
Lhe actor makes & doll and repeatedly stsbs it with pins believing
that the intended victim thereby will be killed) did not harm society
and that was what was being looked st. He did not Ffeel that ineffec-
tiveness could be classed as a criminal act,

. Professor Platt recognized the policy argument and admitted there
was strong support of it in the cases; however, he pointed out that
it was the older, classical view of the law amd the MPC turns away
from the emphasis on the act and leocks htoward the person's personality
and what he wants to do. If he shoots into an empty bed believing
it occupied by the intended victim, his personality with his purtpose
is just as dangerous as if the intended victim had been in the bed
because the actor is going to try again.

Representative Frost thought the fallacy was that no one could
know that the actor was going to try again.

Professor Platt pointed out that the only reason 1t is not a crime
is forbtuity, someone was lucky he was not in the bed. The persen vwho
evidenced the anti-socisl conduct goes free until he is successful.

He thought that the police shonld be allowed to intervene earlier,
before the acbtor is successful.

Representative Prost still contended that the actor would not
have done anything.

Professor Platt replied that the actor had tried. If this conduet
was not 0 be punished, he said, there would be no need for the crime
ef attempt. '

Mr. Enight suggested that the subcommittee vote on esch section
as discussion was completed,

Chairman Burns asked if there was objection to section 1 as
amended or to section 2 as drafted. There being no objection, the
sections were held approved.
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Section 3. Attempht--Renunciation a defense.

Professor Platt advised that this will, in a sense, reverse
majority rule, although mot in Oregon'e Jjurisdiction because he
could find no law on i% here. The classic rule is thet renuvnciabion
is no defense; that once the actor has faken a substantisl step
strongly corroborative of the purpcse of committing a c¢rime, he has
committed a crime and it is therefore complete and there is no going
back. In a sense, the draft will allow the actor %o excuse his
eriminal conduct 1f he has not yet committed the substantive crims.
is & way to encourage the person bent on the course of criminal corduct.
pricr to the time he completes the criminal gosl, he may renounce his
goal if he does it in a menner that shows he cobviecusly is not just
postponing it: if he does it voluntarily (he is not inberfered with
or frustrated by the police); end if he avoids commiseion of the crime.

Professor Platt referred to subsection (b) of seetion 3 and said
he believed the proof provisions consistent with his earlier stands
because the defense is so subjective. He thought that 1f there shonld
be an exception to the burden of proof amywhere, - here is where he
would make the exception, He stressed the point that he had not

changed his position regarding the burden of proof on the question of
sanity.

Representative Frost understood that for the defense of renunciatic
to be raised there must be a total avoidance of the crime and he
assumed this was the reason the word "reasonably" 4id not appear be-
tween "everything" snd "necessary" in the phrase, "...doing everything
necessary to prevent the commission of the attempted+cr1me,“. He under—
stood that if a chain of events were started over which the initiator
has no control, he could no%t claim renunciation.

Professor Platt agreed that this statement was cerrect. Ha
noted, however, that there is a real distimction in the way in which
"sbandonment® is used in respect to the offense of congspirracy be-
cause it will be possible to abandon the conspiracy without being
sxcused from conviction but it will sHart the running of the statute
of limitation and a couple of other techmical defenses. Abandonment
will not excuse the conspirator unless the renunciation for conspiracy
is the same kind as that in section 3--prevents the conspiracy from

gucceeding.,

Chairman Burns recslled that when affirmative defenses were
placed in previous drafts the term "affirmativs defense" was not used
hecanse it was inconsistent with the proposed terminology in the MPC.

Professor Platt replied that the affirmative defense now is a
production burden; that is, the defendant or the state has the burden f
of producing the evidence and then the burden is shifted as to persua.
gion te the other party.
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Mr. Enight recelled that "affirmative defense" had previously
been digcussed in relation to another draft and had been defined as
vhere The defendent only has the burden of injecting the issue and
where the state then has the burden of proving beyond a ressocnable
doubt. He did not think this definjtion applied to section 3 as he
felt the section referred to what is presently thought of as an
affirmative defense.

Representative Frost moved the adoption of section % as drafted.
The motion carried unanimously.

Section 4. Solicitaticnr—Definition.

As Professor Platt read the Oregon statutes, there is no general
solicitation provision in the statutes. Section 4 of the draft defines
this crime and creates the crime in Oregon for the first time. Where
the crime of sclicitation does not exist by virtue of statute or common
law, the sbates have dubbed it in the law of attempt. TFrofesscy Plakt
felt this practice was a bad mixing of concepts as the crime of
solicitation would not necessarily constitute the crime of attempt
as here. Asking someone to set fire to & barn would be solicitvation
but it would not have risen, as yeb, to the crime of attempt. If
the person solicited to set fire to The barn agrees to do this, it
becomes the erime of conspiracy. If the perszon solicited gets to the
point of lighting the match before being stopped, the solicitor is .
guilty on grounds of complicity, of aiding and abebting in the setbing
of the fire.

Mr, Enight referred to the case of State v. Taylor and asked if
this was not held to be an "aiding and ebetting” thInNg.

Professor Platt znswered that the Court did not say this although
he felt this should have been the basis on which the case was decided.
Here, agsin, he said, the Counrt was faced with the practical necessity
of malking solicitation criminal. It wanted to reach what the
solicitor had done and the only way it could be dones was to make it
prart of the law of atbtempt. This practice has been criticized by
the MPC end by Perkins in his text as a very artificial way to meke
solicitation a crime when it is not identified as soliscitation itself.

Chairmen Burns asked what degree of proof is needed to make a
Jury question on solicitation. He asked if it would be enough to have
the person solicited bestify.

Professor Platt said this would be enough and admitted that this
was a criticism because it is felt that it is too easy to fake this
type of case. He noted that the word of one person may be enough to
convict in other places in criminal law--conspiracy, for instance.

Mr. Paillette asked how it was anticipated the crime of solici-
tation would be graded when penalties were inserted.
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. Profesgor Platt replied that this was teken care of in all three
crimes (attempt, solicitation and conspiracy) by having the penalty
be the same as the crime attempted, molicited or conspired. He pointed
out thet this is a change from the Oregon law.

] Representative Frost thought twe basic policy questions were
involved in the ¢rime of solicitabion: first, should there be a
crime of solicibation, itself; secondly, if it -iz desired, should it
be for all crimes or only for felonies. He asked if =oliciting for
a misdemeanor is really criminal, socially reprehensible conduct. He
cbserved that California and Vew Tork limit this conduct to a feleony.

Mr. BEnight ¢bserved that anytime a minor askts someone Lo buy a
beer for him he will be guilty of soliciting.

Professor Platt wondered if this conduet should not be reached;
should not the person causing the other person to commit the crime be
reached., He will not be punished more Than whatever the peuslty fou
the mizdemeanor is.

Representative Frost felt the free will of the solicitee would
alse be involved before anything really socially harmful would be done.
Under the draft if the solicitor asks someone to tuy him & sixpack and
the person scolicited says no, a crime has still been committed by the
solicitor.

Mr. Pailletbe understood that the penslty would not be based on
the crime the solicitor would have committed had the act been completed
but rather on the crime the solicitee would have committed had the
act been completed. For instance, "minor in possession” is & mis-
demeancr but with a different penalty than "furnishing liguor %o =
minor"; is the minor who solieits the furnisher going to be subiect
to the penalty for "furnishing liguor to a minor'?

Professor Platt advised that the MPC has commentary which is
responsive to this peint. The MPC points cut that one of the reasons
for defining solicitation as a crime is because it is so allied to
the crime of conspiracy. If the solicitor gaing the agreement of the
solicitee it results in a much more serious kind of crime because
more people are involved and whenever bthere is & group it is more

eronz, The agreement results in a conspiracy and it is the intent
of the draft to repress the perscn creating the conspiracy.

Chairman Burns referred to the Michigan Draft (Sec. 1010 (6))
and noted the penalty Tor criminal solicitaticn is down-graded one
level as follows:

"(a) Class A feloeny if the offense solicitated is first
degree murder.

. X . . .
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"(b) Class B felony if the offense solicited is & (lass 4
felony.

"(e) Class C felony if the offense solicited is a Class B
felony..."

Mr. Paillette felt the sentencing judge would do this anyway, as
a practical matter.

Professor Platt stated that there is another problem that should
be thought adbout: solicitation runs into the first smendment problem,
too. He noted that very likely students on the various campuses are
daily committing what would be the crime of solicitation. He felt
This irresponsible conduct should be reached. He noted that the
solicitabion must be concrete; thiz iz one of the definite restrictions
end the definition in section 4 contains the language, "..causing -

- anocther to engage in specific conduct constituting a crime”.

Representative Frost asked what would be done if somecne wore &
button reading "Bmoke Pot'. Would he be guilty of soliciting?

Profegsor Platt thought such conduct might come ¢loase to being
soligitation; he thought a prosecutor might be able to cause a lot
of trouble on something like this if hs chose to.

Representative Frost moved o delete section 4.

Chairmen Burns suggested that before taking a vote on section 4,
perheps it would be wise to consider section S5--Renunciation.

Professor Platt felt it contained the same concept as that con-
tained in section 4 and if section 4 were to be delsted, all mafberial
relating %o sclicitation should be deleted.

Thairman Burns felt there could be zome horrible first amendment
preblems created if, for instance, you prosscuted a sbudent for wear-
ing a "Bmoke Pot" button, bubt, on the other hand, he was reluctent to
see the whole thing thrown outb.

Professor Platt was of the opinion that in light of the definition
of athempt, sectlons 4 and 5 were needed because in Oregon solicitation
to commit murder or solicitation to arson would not constitute attempt
under the now sdopted definition. He did not feel that under the
adopted definition thet in the Taylor case there would have been a
substantial step.

Chairman Burns asked if solicitation would be a lesser inecludsd.
Professor Platt replied that there were prowvisions in the later

sections for this. It is not possible to conviet for more than one
of the inchoate crimes for the same course of conduct. It is possible
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to have a solicibtation, conspiracy and attempt all out of the same
transsction and it is possible to prosecute on all thres of the charges
but it is necessary te elect just one on which to convieh, IT the
crime ia completed, it is possible to prosecute for the conspiracy to
the ¢rime as well as for the erime, but it is not poesible to convies
for the conspirecy because it merges with the offense for which the
person is conviched.

Ir., Paillette pointed out in respect to attempted arson, that the
Arson Draft contemplated the repealing of ORS 164.090, which covers
an attempt to burn proygerty, with the understanding that this kind of
conduct would be picked up s an attempt. Parht of the language in the
statute, he said, would be covered by the Arson Draft but cerhainly
not all of it would be covered without the solicitation sections. He
read from ORS 164,090:

"Any person whoe wilfully and maliciously or wantonly
abtempts to set fire to or to burn or to aid, counsel pr: procurve
the burning of any dwelling house, building or property....is’
guilty of araon...v.

Hr. Paillette advised that the statute provided for a three year
meximum penalty and indicated that with the langnage "counsel or
procure”, it would be difficult te show that this was a substantisl
step toward arson.

Mr. Knight felt there may be some questions sbout solicitation
but he thought that if it were to be deleted, it should be done by
the Commission rather than by the subcomuittee.

The motion by Representative Frost to delete section & was dew
teated. (Frost voting "aye", Burns and Knight voting "no".)

Representative Frost moved to limit section 4 te the solicitation
for the commission of a felony.

Chairman Burns -indicated he felt that this, again, was something
for the Commission to take up. He suggested sending if to the
Commisgion with the recommendation that they consider limiting the
solicitation to Felonmies or not. He thought that, personelly, he
would want fo go down the list of crimes to determine whet kind of
gonduct would apd would not be covered by limiting The section to

elonies.

Representative Frost stated that if the policy were to be placed
before the whole Commission, he would withdraw his motion.

Ir., Paillette suggested agrammabticdl change in section 4——the
deletion of the language "purpcse of causing” and the insertion of
the language “intent to cause". He noted that "intentionally" or
“with intent® is used as ona of the culpability states.
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Representative Frosgt excused from the meeting.

Profezsor Platt noted that this change would have to be made
all the way through the draft and asked if this policy hed besn adopGed
by the Commission.

Mp, Paillette zdviged that the Commission had not adopted this
but that it had been approved in subcommittee.

Mr. Knight observed that in regard to sclicitation and the
provlems involving the first amendment, that with the lenguage Ve eawith
the intent to cause snother te engage in specific conduct...” in the
section a prosecutor would have to show and & jury would have to he
convincad that a persen hed advocated such conduct and was not just
puffing and meking noise--~that he had actually intended a crims he
committed. He felt there would be protection against anybody who
says something being charged with the commission of a crime.

Professor Platt had no objection %6 the grammatical ghgﬂgﬁ
suggested by Mr. Paillette end since there were no objections by the
subcommittee members, Chairman Burns requested that Professor Fiati
make the changes.

Choirman Burns announced that unless there were objections, -
section 4 would be considered adopted as amended and with an alternabe
approach to be drafted limiting its provisions to solicitation for
the commission of a felony. Thers were no objechticns and this approach
was adopted. (Rep. Frost not present.)

Section %. Solicitation—Renunciatbtion a defense.

The members had no questions regarding section 5.
Represantative Frost now present.

Saction 6. Conspiracy--lefinition,

This gection covers the third inchoate crime, conspiracy.
Professor Plabt advised that the present definition in Cregon is quibe
sketchy. The conspiracy section contained in the MPC covers about
three pages and Professor Platt broke this down imto five or eix
shorter secbions in the proposed draft. He noted that in this
section, again, the emphasis is on the individual. Under present
drafts of most classic or traditional conspiracy statutes, conspiracy
occurs when two people or more agree 5o commit & crime. This has been
conshtrued to mean that there has to be two pecple who are culpeble,
who have the mens rea to want to do the crime. IL, in fact, one
of the individuals 1S an innocent agent or immabture or insame or for
some reason cannot commit the crime, in Oregon and in many ghates”
under the old type of statubte, the person who proposed the conspiracy
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cannot be convieted. The MPC holds that when one person sgrees with
another to commit a crime, whether or not that other person is guilty
or capable of culpebility is immaterial; it is no defense with respact
to the person whe proposed the criminal conduct and who does have the
mens rea of thes conspiracy.

Representative Frost referred to subsection (a), the language,
"agress with such other person or persons that one or more of them
wiltl engage in condvct....”" and cited an instance where one person
says to another, "I think I'1] knock off the bank on the corner” and
the other person says, "Ckay". The first person then walks off and
holds up the bank. Has there been a consplracy?

Professor FPlatt said thers would be no conspiracy in this case
unless the second person purposely engaged in the conduct fer the
purpose of committing the crime.

Representative Frost thought perhaps the language "with the
purpose of promobing or facilitating its commission" gppearing in
section 6 subsection (a) would take care of the problem.

Professor Platt commented that cloegely allied %o the problem
raised by Representabtive Frget is: What is the facilitation of ithe
crime of conspiracy? Under the draft provisions, for instance, fhe
person selling a gun used in committing a crime 1s not guilty of
conspiracy because his purpese is not to facilitate crime, He hag
certainly been helpful in that if the gun had not been =old te the
actor, he might not have committed a crime. If a storekeeper goes out
and says to someone, '"Why dor't you go out and make whisky and 1'l1
sell you the sugar", he is guilty of solicitetion, If he agrees to
furnish sugar in return for half of the whisky made, he 1s guilty of
conspiracy because he then has the purpose to facilitate the crime--%o
take part in it and to share the profits. He is mot pnilty of a crime
if he merely sells sugar at a regular rate to those persons making
whisky even though he bas knowledge of the use o which the sugar 1s
being put as he would not have the required intent.

Chairmsn Burns pointed out that if the storekee¢per raised or
lowered his price for the sugar or in any way aided those making the
whigky, he would be guilty of c¢riminal conduct because of the language
M. ..0r facilitabting ibs commission" contained in the section.

Professor Pilatt added thet while the storekeeper is facilitating
the making of the whisky by keeping up the sale, it is not his owm,
personal purpose, really, to commit the crime of msking whisky, so
ha has not really agreed with the inbent.

Professor Platt remarked that gsection 6, except for the shifting
from the bilateral necessiby of having two people with the requisite
culpability to Hhe emphasis on the single person, doss not open up
all the prblems he felt would be opened up later in section 9, joinder,
severange and venue in conspiracy prosecutions.
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Chairman Burng asked if the draft essentizlly did away with the
"overt zct" requirement.

Frofessor Platt replied that it did. Presently the astatube
requires an overt act but, he added, under the case law it can be
practically eny inconsequential act., He felt the essentiazl sct had
already taken place—-the agreement. It is concrete and easy to
identify and he felt i1t was encugh. The MPC in minor offenses of
conspiracy (in the third degree felony and the misdemesnor category)
requires an overt act.

Chairman Burns asked about the conspiracy Yo commit the crime
of driving while intoxicated; could a bartender be prosecutad under
this stetute.

Professor Platt thought the imporfant alement would be the
Purpose or inkent of commidting the crime of drunken driving and he
felt it would be prettylard o prove that a bartender really pupoosly
wented the person to be arrested for drunken driving; he might®
facilitabte the drunken driving and the homicide that would follow, but
it is not his purpose. He agked if it was the desire of the sub= e .o
committes to follow Wew York's lead and to have a crime of criminal
facilitation te cover this type of conduck.

-I% was not the desire of the members to go so far as to cover
this conduct by statute.

Representative Frost referred to section 6, subsection (a), to
the language "agrees with such cother person" and asked if this
requires some mutuality of agreement; dces it require capacity on the
prart of one of those agreeing.

Professor Platt answered that the word "agreement" is in there
and he supposed there could not be an agreement unless there were
two people. It is not a contract term, he said, and noted this becomes
¢lear in section 12 which points out that incapacity of the ons
agreed with is no defense to the person whe actually has the
culpability. This is implicit in sectiom 6. He weant on to sxplain
that if one of the conspirators is insane he cannot be convigted
of conepiracy because he iz irresponsible; if he is under fourteen
years of age he is not mature and cannot be bheld guilty of the crime
of conspiracy; however, the one agreeing with the fourteen year old,
the one who has the capeacity, may be reacbed by the ¢rime of con-~
spiracy even thovgh there is only ope, in the technical sense, legal
conspirabor.
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Professor Platt stated that this is an attempt to identify by
stabtute that which has previously been existent in case law only. It
is a complicated situation designed to recognize the great burden on
the prosecution in showing the intricacies of a congpiracy or several
conspiracies which may be related so that the jury can be given the
big picture of the particuler, little defendant in that conspiracy.
Hore, again, there ls very careful balancing necessary because the
defendant, much to his harm, may beecome swept up in the large prosecu-
tlion that the state has put on. Sections ? and B set out the scope
of the relationship and limits some of the broader conspiracy holdings.
Por instance, if A conspires with P and A knows that B is going to
conspire with ¢ and D (ke may not know ¢ and D but knows two more
pecple will be involved) then A has conspired with € and 0., If C snd
I go out and conspire to commit a crime, then the relationship to
conspire with A is bhowlken sg A dié not Ymow that C and D wonld attempt
to conspire with otherg. This is the balancing effect of the ssetion;
it is sn attempt to give the defendant a fair shake, If larger
nmbers of conspiracies are allowed to be joined and prosscuted to
show the defendant's relationship, Professor Platt felt thers ought
to be an end to the deferdant's conspiratorial relationship and that
iz what the draft attempts to do. A lot of the problems are in the
admiseibility of hearsay evidence and asdmissions of parties not
actually in court. This is an acceptable principle in the law of
conspiracy and the draft does not change that; it allows the present
status to stand on the hearsay evidence rule exceptions on conspivacy.
It does affect it, however, by stopping the chain comspiracy somewhere
down the line--past what the defendant can reasonsbly assume his
co~conspirator is going te do.

Professor Platt advised that section 8 reflechts what is now
current case law and, again, there is no law in Oregon on mest of
this. Conspiracy to rob a bank includes the cobtaining of a gun by
breaking into s store and the stesling of a car to bhe uged to getb
away within %he one conspiracy.

Representative Frost felt that on the theory of zocial Justice
of the person as discussed earlier, it would bhe consistent %o conviet
the individual involved in multiple crimes with multiple sentences.
He felt that under the providions of section 8 it was being held that
the defendant was no more a threat to society if he commits fifty
burglaries as a result of one conspiracy than he is if he committed
Just one,

Profegssor Platt pointed out that the defendant can be reached
by roubtes other than conspiracy if the defendant does sctually burglar-
igze the store, i.e., copmitting 2 substantive crime.
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Representative Frost noted that if the defendant planned to
attempt to burglarize £ifty stores he would be punished no more
heavily than the man who plans to dburglarize only one store. Be agreed
with this theory but he felt it was inconsistent with Professor Platt's
garlier expressions. '

Chairman Burns asked what the draft provisions would do with
the conspiracy to conceal., He recalled a case whore sither from a
statute of limitations or some other point the conspirators could nob
be prosecuted for the original conspiracy so the statubte of limitation
wag extended by including a conspiracy to conceal the commission of
the crime and to prevent apprehension.

Frofessor Plabtt answered that the draft provisions would overrule
thia type of situation. It would be stopped by defining the duration
of the conspiracy and he read from mectisn 11 of the draft: "For
the purpose of application of....[the statute of limitations]; (a) con-
spiracy is a continuing course of conduct which terminates when the
e¢rime or crimes which are its object are commitbed or the agreement
that they be committed is abandonsdese.". '

Mr. Enight stated that he 4id not see where pection 8 was actually
necessary.

Professor Platt felt it wase needed becaunse, ctherwise, there is
trouble whan the prosecutor brings conspiracy in multiple counts for
the same course of conduct. This, he said, has happensds.. He noted,
also, that the draft reflects the preaent stabus in the Oregon
Municipal Courts—-that the courze of conduct is one conspiracy and
not a series of conspiracies; the criminal conduct, although a series
of violations of the same stetube, is not a seriss of conspiracies to
violate the same statube.

Section 9. Joinder, severance and venue in conspiracy prosecutions.

Professor Platt explained that this was the procedurszl aspect
of the new law of conspiracy and was essential to a complebe definition
of the crime. Here, ageain, is the attempt %o balance the interest
of the state when faced with the complicated conspiracy and the bad
condition the defendant can be in if he iz one of forty or more little
fish in the big net the state has thrown around. The defendant, he
said, tends to get lost in all this and the jury tends to lump all
the co-defendants as "birds of a faather". At the same time, hs
cbgerved, the state has to have the asuthority, because of the nature
of the crime, to have joinder which is much more liberal than the
usual kind and to have continusnce of the hearsay exceptions on
evidence. The draft does not restrict the hearsay rule sxcept that
it does txy to balance out the joinder provisions as between the
state and the defendant, If{ the court feels it iz fair %o give a
severance, it may do so and this provides a built-in flexibility to
the systen.
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Mr. Enight referred to subsection (2) of zection 9, to the
language, "...the court shall order a severance...", and suggested
perhaps the wording should be, "...the court msy order a SEVerance..." .

Professor Platt agreed that perhaps "may" would be a bebter word
because the provision is discretionary all the way,

Chairman Burns advised that he had some gquestions regarding sub-
gsection {1) of section 9. As he read the section, if A and B conspire
they can be presecuted jointly and, alse, if A and B conspire and C
and D conspire, all four can be prosecuted together provided the con—
gpiracies "are so related that they constitute different aspects of
a scheme...". He asked if this was not a substantizl enlargement of
the presgent federal law of conspiracy. '

Profesgor Platt admitted that it mey be but stated that it has
8 balancing factor built in. For example, the imporftant thing here
would be the hearsay evidence, perhaps, of the C and D conspiracy.
The state may not use against A and B the hearsay evidence from C and
b's conspliracy.

Chairmen Burns asked how this would be kept out and Professor FPlati
replied that it would be up to the court and admitted this was & Vvery
difficult thing to manage in this kind of case.

Mr. Kuight noted that under the recent cases of the Supreme Court
it has been held that two defendants cannot be tried jointly if the
prosecution uses separate confessions agzinst each defendant because
the jury is not competent to segregabte the confessions.

Professor Platt pointed out that these cases were not conspiracy
cases.

Chairmen Burns noted that he was not aware that prepently the
state can joinkly prosecube A,B,C and D unless there is an allegation
in the indictment that all of the defendsnts were members of the same
conspiracy. Subsectinn (b), he thought, would permit prosecution
of A and B, ¢ and D, even though A and B's conspiracy was different
from ¢ and D's conspiracy.

Profesnor Platt replisd that this might be answered in the
example of the BErunc case. Three groups of pecple were involved:
the New York importers of the dope; the WNew York wholasalers who
distributed to rebtailers; the retailers, one group in Texas and one
group in Louisiana. Each retail group had salesmen who pushed the
dope in their local communities. The goverpment convicted them all,
eighty-five defendants, including the smugglers and the salesmen on
the other end. The MPC holdsg this is too broad a power for ths
prosecution ag it lumps together too many people who really did not
conspire with each other. By definition, then, the MPC would show
that the smugglers knew that the wholesalers would have retailers;
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therefore, the smugglers could bhe szaid to have conspired all the way.
The retailers could no% be said to have the purposme, when bhuying from
the wholesalers, to comspire with & parbicular smuggler's group, The
point being that not everybody has the seme purpose of conspiracy
within the huge group. The MPC would tend te limit the conspiracy
purpose but in the Eruno case the same result might be reached by
Saying smogglers and wholesalers are conspiring with eack other but
not with the reteilers. The retailers apre conspiring with the whole-
salers and it is The same course of crimiral conduet bub in s different
aspect; therefore, it is a separate conspiracy but they may be tried
together bhecaunse the Jury cannct be shown the whole picture uwnless
they are tried jeointly. The draft then says that the hearsay evidence
of the retailers canmnot be used against the wholesalers or the smugglers
gnd vice versa, the rights of hearssy evidence and admissions cannct

be enlavrged by simply enlarging the joinder.

Chairman Burng pointed out that the wvery vice of the consplracy
prosecution is that this evidence comes in. He advised that the con-
gpiracy case is almost impossible to defend even though it is known
that =zome innocent or very small "fish" have been canght in the
prosecutor's net, It is held that the way to do this is to try sll
the defendants together but give the judge power to sever. He noted,
however, that there has not been a severance in Portland for over
twenty-five years.

Professor Platt pointed out that this is under the federal rule
which has such a large, unending chain in the purpose to conspire.
If, in fact, there was an end to the conspiracy by definition, the
Judge might have bebtergrounds and feel more secure shoubt granting
BEVETANCes.

Chairman Burns asked what was meant to be accomplished by the
langusge in subsection (b), "Neither the liability of any defendant
nor the sdmissibility asgainst him...ghsll be enlarged by such joinder."

Professor Platt replied that this was the restriction on the
hearsay evidence. :

Mr. Enight was of the opinion that when you begin thinking of a
conspiracy, t¢ a certain extent, you are thinking of organigsed crime,
He asked if there had ever been a time in the Sbate of Cregon where
the state has really gone at organized crime in a conspiracy fashion.
He recziled that the viece trials held in Portland attempted to reach
a number at one times and the state lost every one of them,

Chairman Burns noted that thers had been a number of conspiracy
indictments in the vice investigation but, he said, there were a
nunber of reasons why it 4id not come %o very much and he did not
think the fact that there were conspiracy indictments was a significant
factor.
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Chairman Burne indicated he was very reluctant to enlarge the
present federal law of conspiracy but agreed that if the state ever

g0t into the Mafia~type situation that this type of provision would
probably be needed.

Profesgor Platt indicated that Oregon had not reached this point
as yet but he felt that scomer or later, as the area grows, there will
be infijtration of organized crime.

Replying to Chairman Burns, Professor Platt explained that sub-
section (3) of seetion 9, venue, is designed to reflect hanling the
deferdant across the state to Try him with people with whem he never
had the purpose to conspire.

Chairman Burns referred to the langunage in subsection {(3), "No
defendant shall be charged with a conspiracy..."! and asked if i should
not be "No defendant shall be tried...™. '

Professor Platt agreed that there might not be any reasop to asy
"charged".

Mr. Enight suggeated pubting the langusge of subssction (3) in
a more positive way--rather thanp saying, "No defendant shall be
charged...” to say, "Venue shall be in any county in which the con-
gpiracy was entered into or in which an overt act venue shall lie...".

Mr, Paillette observed that from the standpoint of the overall
revision, it was anticipated that the substantive code would be
presented to the Legislature before anything is done on procednre,
In copnection with this, zssuming that the draft provisions will be
accepted, he wondered if the aubcommittes wanted to exemine the
present joinder proviazions under ORS 136.060 and perbaps write in a
rider to amend ORS 136.080 at the time the substantive code is
prezented. He advized that QRS 136.060 provides that: "When two or
more defendants are jointly indicted for a felony, any defendant
requiring it shall be tried separately;".and this would include a
conspiracy. Mr. Paillette was not certain thet this problem would
have to be taken care of at this stage, bub he did feel it was
something that should be kep¥% in mind by the subcommittee.

Chairman Burns felt the commentary shoid take note of this probler
8c that it would not be overlooked.

M¥r, Enight moved that subsection (3) of szection O be amended to
read: "Venue shall lie in the county in which the conapirscy is
entered into or in any county in which zn overt act porsuant to such
conspiracy was done by him or by a person with whom he consgpired.”

There being no objection, Cheirman Burns smmounced the motion
wonld be adopted,
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Section 10. Conspiracy--Renunciation of eriminal PUrpose.

Representative Frogt referred to the language contained in
line three of gection 10, "thwarted the success of the conspiracy",
and understood that this was getting away from the actusl thwarting
of the commission of the crime for which the conspiracy originally was
egtablished.

Professor Platt replied that this was not the intent of the
language. "Thwarted the success of the conspiracy," he said, means
that whatever the conspiracy set out to de, it canncot do.

Representative Frost agreed that from reading the commentary this
was what was intended by the draft provision but it was his opiniocn
that the section did hot make this clear.

Professor Platt suggested that perhaps subsection (1) could be
mede more acceptable by saying "thwarted the commission of the crime
or crimes which was/were the object of the conspiracy’.

Representative Frost sgreed this would ke acceptable.

Mr. Knight understood that if one conspirator backed ocut of
the conspiracy he would have to stop the commission of the crime be-
fore he had a successful defenss.

Professor Platt agreed that this was =zo dbut alsc noted that the
defendant might get the statute of limitations runping with respect
to himself. He would still be guilty of conspiracy but if he leaves
the conspiracy, this is sbendonment. There is & difference between
shandconment and renunciation. Abandonment, in this case, is a partial
defense but it will not excuse the defendant from what has smlready
transpired. If, in faect, the conspiracy and the object of the con-
spiracy is ended, there is no ¢rime at all.

Mr. KEnight cited an instance where one of the conspirators leaves
the congpiracy and goez to the police but the police cannot stop the
commission of the c¢rime for which the congpiracy was established and
asked how this would he covered.

Professor Platt replied that this renuncisgtion would not do
the defendsnt any good because the success of the conspirscy had not
been thwarted. It would, however, show abandonment on the part of
the defendant and would start the statute of limitations running as
get out in section 11 of the draft. The defendant would still bhe
guilty of whatlmd transpired up to this point but would not be guilty
of subsequent crimes committed by his coher¥s.
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I+ was decided by the subcomnitbee to postpone consideration
of sectinns 1l through 14 of the draft until the next swbconmmittee
neeting which will be scheduled in epproximately three weeks on &
Tuesdny evening.

The meeting wsg adjourned et 8:30 p.m.

Maxine Bertruff, Clerk
Oriminal Taw Revision Commissic.



