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OREGON CRIMINAL LAW REVISION COMMISSION

Subcommittee No. 3

Sixteenth Meeting, April 24, 197D

Minutes

Members Present: Judge James M. Burns, Chairman
Mr. Donald L. Clark
Representative David G. Frost
Mr. Frank D. Knight

Staff Present: Mr. Donald L. Paiilette, Project Director
Mr. Roger D. Wallingford, Research Counsel

Others Present: Capt. Raymond G. Howard, Criminal Division,
Dept. of State Police

Agenda: Offenses Involying Firearms & Deadly Weapons;
P.D. No. 2; April 1970
The meeting was called to order by the Chairman, Judge Burns, at

3:40 a.m., Room 315, Capitol Building, Salem, Oregon.
OFFENSES INVOLVING FIREARMS AND DEADLY WEAPCONS: P.D. No. 2; April 1970

Mr. Paillette suggested leaving the discussion of section 1, def-
initions, until Tater in the meeting and beginning the consideration of
the draft with section 2, the first section having to de with firearm
permits.

Mr. Wallingford advised that the draft combined general provisions
regarding firearms and deadly weapons contained in Preliminary Draft No. 1
with gun control provisions, per the Commission directive of March 19 and
April 3. Because of the short time available for drafting the Article,
no commentary was prepared. Preliminary Draft No. 2 consists of 30
sactions only.

Mr. Hallingford reported talking with Mr. James Schlosser, Special
Investigator, Alcohol, Tobacco & Firearms, Internal Revenue Service. Mr.
Schlosser specializes in firearms investigations of activist groups. He
provided the Commission with material on the federal Gun Control Law and
a copy of IRS Pubiication B03, State Laws and Local (Ordinances relevant
to Title 18 U.S5.C., Chapter 44, which contains U.S. municipal and state
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firearm ordinances and statutes. Mr. Schlosser also provided copies of
forms being used under the 1968 federal firearms law and said he would
Tike to see the states tie Tn their legislation with the federal regquire-
ments so that firearm dealers would not be required to duplicate material
and information by having to provide one form for the federal government
and another for the state. Mr. Wallingford noted, however, that Mr.
Schiosser did not favor strict gun centrol.

Representative Frost said he had talked with Mr. Schlosser and,
in fact, had been the one who had sent him over to talk with the staff
about the Federal Gun Control Act. From conversations with Mr. Schlosser,
he understoed that what is needed is a method of tracing guns from one
spot to another and that it would be impossible to get a strict gun con-
trol Taw that is going to work. Mr, Schlosser informed him that the
problems are with tracing guns and with who is authorized to carry a gun.
He suggested the State Police be the Iicensing agency. By controlling
the licensing of dealers and requiring certain records, it is possible to
trace a gun back to the place of sale. This provides the investigator with
a2 place to start if a gun comes back into commercial action again. This
procedura, he said, is very workable and is similar to what the state of
Washington has. It is easier, according to Mr. Schlosser, to make a fire-
arm investigation 7n Washington than it is in Oregon.

Mr. Wallingford said that one of the big problems is getting co-
operation from the people it is most desirable to gat cooperation from.
e referred to the booklet Firearms and Violence in American Life, a
staff report fo the Natiomal Commission on the Causes and Prevention of
Violence. He noted this report states that the City of Chicags, in order
to overcome the Fifth Amendment problem, adopted an ordinance providing
“that any person who possesses a firearm in violation of any Chicago,
state or federal law is not required to register and that any attempted
purported registration is null and void. The hypothetical felon thus need
not register in Chicago. He will still be liable for i1legal possession,
however, ...

Mr. Wailingford related that the report ends with the following state-
ment (page 2868):

"Perhaps more Tight will be shed on this subject by
future Supreme Court decisions, but for the present the
most realistic approach is to assume that fifth amendment
objections to gun control statutes will be sustained when
raised by those persons whom the statutes regquire to furnish
informatien which might incriminate them. Any proposed gun
control law must be carefully examined with an eye to at
least minimizing possible fifth amendment objections....”
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Mr. Yallingford said there are a number of ways to deal with the
Fifth Amendment probiem -- one would be fto just ignore it, one would be
to provide an exception (as did Chicago) and ancther would be to pro-
vide an immunity statuie. This would require every person to register
but would provide immunity from prosecution when the prosecution was
based on information obtained from the registration.

Mr. Pailletie stated that the Staff Report to the National Com-
mission on the Causes and Prevention of Violence recognized that trying
to control firearms on a state Tevel is probably a hopeless task. UWhat

iz needed is & strong federal statute that should probably be limited to
handyguns .

Chairman Burns cbserved that the Fifth Amendment problem would not
be solved by vesting control on a federal level.

Mr. Wallingford said that another suggestion is to disregard reg-
istration by the exconvict -- to charge him as an exconvict in possession
rather than for failing to register. Chairman Burns believed the ex-
convict would get around the law, then, by registering his handgun. He
could then keep it; he would not have to forfeit the gun.

Mr. Paillette stated that the staff thought it would be best to
stay away from the forfeiturs procedure as it presents a great many
problems for the pelice. The better way would be for the police to take
a2 gun and hold it. If a trial is heid, the court could declare the gun
forfeited., The gun would then be forfeited as a result of a court pro-
cedure.

Chairman Burns noted that the Fifth Amendment problem still re-
mained. Mr. Paillette observed that the Fifth Amendment problem would
be resolved on & case-by-case basis. It would not invalidate the whole
body of the statute. The provisions would stilil apply to other peopie.
Chairman Burns observed that 7t would be Tlike the Leary case -- ©0
whatever extent one defendant successfully claims the Fifth Amendment,
then all others similarly situated are "off the heok." In regard to
the exconvict situation,he sajd, if he is made to come in and register,
then he cannot be prosecuted and he would get to keep his gun. He
would have evaded the exfelon in possession statute by registering.
This would be enacting a stuatute which allows these persons to Tawfully
keep a gun. Mr. Knight observed that the guns would be kept out of the
hands of felons by the statute on exfelons in possession, not by the
registration requirement. Chairman Burns added that he was very
reluctant to take a proposal to the legislature and have to say thai
all felons, etc., do not have fo register under the proposal but all
gthers have to register to have guns. Mr. Wallingford admittgd this
was a very difficult problem. Some authorities, he said, believe thers
is no constitutional way around the Fifth Amendment problem. that it 1s
something the legislatures cannot rescive.
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Captain Howard now present,

Chairman Burns referred to page 117 of the booklet, Firearms and
¥iolence in American Life and read:

"There is still another way of minimizing fifth amend-
ment objections. Requiring an owner to register the gun he
possesses in viglation of some law may raise a fifth amend-
ment objection. Regquiring firearms dealers to supply infor-
mation about persons who obtain firearms from the dealers
would seem to present fewer difficulties under the fifth
amendment because the person supplying the information is
no lenger incriminating himself."

Mr. WaTlingford reported there were some other possible probiems
with the draft. The federal law, he continued, is more restrictive
than the proposed draft with respect to the age of those eligible to
purchase firearms and suggested that perhaps the draft shouid be made
to conform with the federal law in this respect. ATso, when the pro-
posed gun control provisions go into effect, there will be & largs
number of initial applications. This could involve sending as many
as 500,000 fingerprints to the FBI for checking, a seemingly
monumental task.

Chairman Burns said he had wondered about this since section &
provides that "the Department shail issue a firearm permit before the
11th day after the day the application is received from a residant of
this state, or before the 16th day after the application is received
from 2 nonresident." What will happen, he asked, when the law first
goes into effect and alil firearm owners apply at the same time.

Captain Howard observed that it will be necessary to have a time
period, similar to that given under the federal oun Taw, allowing a
person 60 days to apply during which he is free from prosecution.
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Section 2. Firearm permits and handgun registration certificates;
exempted persons. Mr. Waltingford explained that section Z sets out
classes of people not reguired {o register firearms and obtain licenses.
Replying to a question by Mr. Clark, he stated that an "antique firearm”
means "a firearm manufactured prior to 1898 and which js incapable of
use as a firearm." Some of the language set out in section 2 (&), he
related, was suggested in the amendments submitted by Mr. James Sanderson
from the Attorney General's office.

Chairman Burns asked what the provisions in subsection (7} were
for. Mr. Wallingford said that when the owner of a firsarm dies, the
heir or legatee would have 50 days after such passing or transfer in
which to obtain the proper permits and certificates. Chairman Burns
suggested that perhaps the language in subsection (7) could be improved
upon. Mr. Wallingford noted that the term "transfer", as usad in sub-
section {7}, 15 defined in section 1 {23) as meaning “to give, lease,
loan, sell or otherwise transfer to another." Chairman Burns asked if
the words "or action other than one occurring under this Article," were
needed in subsection {7}. MWr, Paillette said this contemplated some
legal action invelving a transfer. Chairman Burns believed the intent
of the subsection would be the same with the words deleted and suggested
the language "or action other than one occurring under this Article,” he
deleted in section 2 (7).

Captain Howard noted that under the provisions of subsections (1),
(2}, {3) and (B) of section 2, members of the Armed Forces, federal
officlals, peace officers and public servants were exempted "while en-
gaged in their official duties." The present law, he noted, also exempts
peace officers from other states. Under the draft, unless these officers
were engaged in official duties, they would not be exempt. Mr. Clark
asked if there is not case law holding that a policeman is on duty 24
hours a day.

Mr. Wallingford acknowladged a problem where a person has guns both
for official duty and nonofficial use. There might, alsp, be a problem
where the out-of-state peace officer is concerned, he said. Chairman
Burns was under the impression the draft contained a section applying
to guns possessed or owned by out-of-state people but Mr. Paillette ad-
vised this exemption applied to nonresident hunters during hunting season.

Chzirman Burns observed that the sheriffs buy their own guns as
do city police officers. Mr. Clark advised that the State Police is the
only agency providing a fivearm. It would be easy, he said, to exempt
firearms Turnished by the State Police: however, would all firearms owned
by the city policeman be exempt or only what he used on duty?
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Chairman Burns commented that as far as the federal officials were
concerned, they would be taken care of by the provisions of section 2
{2) in that they are engaged in their official dutfes all the time. As
far as state officers, city police, sheriffs, etc., are concerned, he
asked, what would be wrong with having them register their official
firaarms at no fee.

HMr. Paillette referred to the New Jersey statute, s. 2A:151-43.
Carrying weapons without permit or identification card; exception of
police, military perscnnel, jailers, etc., and read:

"s. Law enforcement officers employed by governmental
ggencies outside of the State of Hew Jersey who are engaged
in their official duties provided that they have first noti-
fied the chief law enforcement officer of the municipality
or the county prosecutor of the county in which they are en-
gaged or the superintendent.”

Captain Howard advised that the Depariment receives correspondence
almost dally from police officers contemplating trips to Oregon, wanting
to know if it is legal to possess handguns in Oregon. Presently these
pacple are told it is legal because they are active law enforcement
officars.

Captain Howard thought there might be a problem with respect to
guns kept in trailers. Presently, he said, they are considered the same
as having a gun in a home. Mr. Wallingford replied that in section 25,
defenses, 1t is a defense if the person were "carrying or concealing a
handgun or deadly weapon in his home or place of business or on property
he owns or controls." Mr. Clark asked if this was a good idea and Mr,
Wallingford advised it is a restatement of the present law, ORS 1656.250.
Mr. Knight noted,also, that the nonresident "whose firearms are unloaded
and enciosed in a case" would be exempt from the registration reguirement.

Chairman Burns asked why police officers traveling through the
state on a vacation should be in a situation different from any other
individual. Mr. Pailiette asked if he would be considered off duty.
Captain Howard was of the opinion that an officer was obligated o act
as a police officer at all times. Mr, Clark added that a police officer
feels an obligation to be preparad to handle crime at all times. Chair-
man Burns could not understand what official duties an out-of-state
policeman would have in Oregon.
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Chairman Burns noted that subsection (10} (b) exempts nonresidents
“while on a "Tawfully establisked firing or shooting range" and asked

how a firing range would be "lawfully establishad." Mr. Hallingford re-
plied that firing ranges are locally licensed or otherwise regulated.

Section 3. Firearm permits and handgun registration; in general.
Mr. Wallingford explained that section 3 contains a general statement re-
garding firearm permits. The permit is a Ticense every firearm owner
must obtain to lawfully possess any firearm. A person owning or pos-
sessing a firearm on the effective date of the Article will have 180 days
in which to apply for a firearm permit or to sell or transfer his fire-
arm or ammunitioen. The Article requires all owners of firearms to have
a permit. Mr. Pailletie noted that in this way the draft is simiiar to
the Tast drafi. However, instead of combining the permit and registration
form, the second draft separates it into two acts.

Mr. Knight observed that after 180 days an applicant would admit
to having failed to apply within the grace period. If thare was real
concern about this, he suggested making a penalty for late registration.
Chairman Burns asked if this would actualiy aveid the Fifth Amendment
problem. Mr. Wallingford did not think that this was a real probienm.

If the Individual does not register, he can be prosecuted for not reg-
istering, but if he does apply late, what is desired has been accomplished.
The problem with the Fifth Amendment arises when a person is required

to register and then is prosecuted on the basis of his registration.
Chatrman Burns observed that it would be necessary to rely upon pros-
ecuetoriz] judgment.

Mr. Pailiette asked if it might be necessary to have the first reg-
istration period be more than 180 days. Mr. Clark said that it would
seem that as a practical matter the governor's office, superintendent's
office, etc., would promote a public relations campaign to get people to
apply in order to aveid the problem of last minute registration.

Captain Howard commented that people delay to the Tast minute on all

such matters. Chairman Burns wondered if a fee penaity would help

and Captain Howard thought it might. Mr. Paillette did not see how it
would hbe possible to get around a Tast minute rush and noted it would only
happan the first time around. He suggested that perhaps something could
be worked out so that the fee would be only one-half as much for appli-
cations made during the first part of the 180 day period as would be
charged for applications made during the last half of the |80 days.
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Section 4. Firearm permit applications; authority; form: contents:
fee. Mr. HWallingford stated that section 4 prescribes the contents of a
Firgarm permit appiication. The form shall be prescribed by the Depart-

ment of 3tate Poiice and the firearm permit shall be issued by the Depart-
ment.

The "unrelieved disability" mentioned in subsection {1) {b) refers
to the disabilities listed in section 6. Except for provisions set out
in section 7 to allow for a restricted firearm permit, those persons
Iisted in section 6 are ineligible to obtain a firearm permit. The pro-
visions in section 7 for a restricted permit would allow a person to have
a long gun only.

Mr. Knight noted that the important thing is that when an individual
returns and signs the application, it puts him on notice of the reguire-
ments.

Mr. Wallingford advised that the Kennedy Action Corps objected to
not requiring fingerprints in section 4. Mr, Paillette said the first
draft of the Article did not requive fingerprints for a license but did
require fingerprints for a permit for a handgun. Mr. Wallingford stated
this could not be done under the present draft since the transfer of a
handgun does not require an appearance at a State Police office. It
would therefore be necessary to take fingerprints when the Firearm per-
mit is issuad. The comment written by Mrs. Perry, Kennedy Action Corps,
re the provisions in section 4 were:

"Fingerprints are not required on the application for
permit {neither is photograph). Attorney General Arthur
Sills says that fingerprints are the Keystone of the permit
system; there 1is no effective way to investigate without prints;
and the permit system is useless as 2 'screening ocut' devicge
without further investigation."

Mr. Knight observed that if a person came in with a name and identi-
Tication to obtain a permit, the fingerprints would prevent his using a
faise identification. Mr. Clark noted that a person doing this sort of
thing would not be likely to register z gun anyway.

Chairman Burns asked if faderal law calls for fingerprints. Mr.
Hailingford examined a copy of the federal form which must be completed
by the purchaser ¢f z firearm and noted it contained no fingerprint re-
guirement.
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Chairman Burns was of the gpinion that the provisions in section
5 should be considered along with those in section 4. Mr. Paillette
suggasted that perhaps section 5 could be amended by inserting language
authorizing the State PoTice, when they feel it is necessary to estab-
lish identity, to obtain, in addition to information set ouvt in section
4, the fingerprinis of the appiicant.

‘Captain Howard commented that obtaining fingerprints would be the
only certain way to determine if a person had been convicted as a felon.
He noted, too, that the individual's social security number should be
furnished as it is good identification. The National Crime Identifica-
tion Center, he continued, does not identify a person; it advises only
whether or not the person is wanted for something. If an identification
is wanted, it is necessary to go to the FBI. This is done by sending
them a letter or telegraph since they are not on the teletype system.

Chairman Burns staied that if the only way to be certain of identi-
fication is by fingerprints, adopting Mr. Paillette's suggestion would
give the 5tate Police the eoption of asking for fingerprints when they
had reason to believe they might be needed.

Captain Howard asked how the State Police would determine whether
or not an applicant suffered from a mental defect or was 2 narcotic
addict. These persons, under the provisions of section &.,would ba
ineligibie to obtain a firearm permit. The State Police would have a
record, he continued, if the applicant had been convicted of a crime,
but they would not have a record of those who had been in the State
Hospital. Mr. Paillette admitfed that there was no immediate answer
to this problem.

Mr. Paillette suggested that the fingerprint reguirement might be
incorporated into section 9, handgun registration certificates; require-
ments: fee. Mr. Wallingford said that he had attempted to avoid re-
guiring a second appearance in the transfer of & handgun. If finger-
prints were reguired, if would be pecessary for those involved to go to
tha State Police in order to complete the paper work necessary to trans-
fer a handgun.

Captain Howard did not favor eliminating the fingerprint reqguire-
ment for a license to carry a concealed weapon.

Mr. Clark could see no reason why the parson having a handgun should
not be inconvenienced. Chairman Burns could see no reascn why the finger-
print requirement should not be written into section 9. Mr. Paillette
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noted the procedure would create a problem for the State Police in that
people would be coming in at all times to get the paper work done so they
could sell a handgun. Captain Howard added that figures obtained from
other states indicate this is a very expensive procedure. Mr. Clark
observed that perhaps the fingerprint requirement should be left optional.
Mr. Paiilettie agreed that section 5 (1) could be amended to give the

State Police this option. Section 13, issuance of license to carry a
concealed handgun, he noted, requires fingerprinting. This is not pre-
sently reguired tn Oregon. .

Chairman Burns noted that fingerprints, handwriting samples and blood
tests are not, according to the cases, within the Fifth Amendment. The
U.S. Supreme Court has been ¢lear on this. Mr. Paillette added that
there have aiso been several hair sample cases which have been affirmed.

Chairman Burns noted, then, that the applicant's social security
rupber would be added to the list of information required of the appli-
cant which is set out n section 4 {2} {a} and that section 5 wouid be
amendad to authorize the Department of State Police to reguire finger-
prints at ifs aption. Mr. Pailletfe suggested the following language as
an amendment to section 5:

“If the Department is unable to determine the eligibility
of the applicant.on the basis of information furnished under
section 4 of this Article. 7t may reguire the applicant to fur-
nish his fingerprints.”

Mr. Paillette believed the amendment necessary to provide the Depart-
ment with some standards. Chairman Burns thought the suggested language
satisfactory.

Mr. Wallingford advised that the Kennedy Action Corps did not approve
of the provision in section 5 (3},

Mr. Pajllette was of the opinion that this potential problem could
be left for later legislative action if such a check proved warranted.
Mr. Wallingford added that he believed the renewal reguirement would
complicate the procedure and said thare is a Timit to what could be
initially accomplished.
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Section 5. Firearm permits; when issuable; term; number of fire-
arms authorized. section 6. Persons ineligibie to obtain a firearm
permit. Chajrman Burns drew attention to the fact that subsection (2)
of section § requires the Department to "issue a firearm permit before
the 11th day after the day the application is received...." Captain
Howard asked §f this referred to a permit issued without a fingerprint
check., Mr. Paillette sajd it could be a permit issued with or without
the fingerprint check, depending upon whether or not the Department
required them. Mr. Clark asked what would be wrong with making the time
period "30 days," since as a practice the Depariment would issue the
permit as soon as possible anyway. Chairman Burns suggested it might
be possibie to build in an extension provision for cases involving
fingerprints. Mr. Knight suggested it might be provided that tha Depart-
ment issue the permit within 11 days uniess it notifies the appiicant
otherwise. Chairman Burns believed it would be best to just give the
Department a maximum of 30 days in which to issue a permit. As a
practical matter, he said, under section 6 they would check only for
a felony conyiction and, possibly, State Hospital records., Captain
Howard added that to be certain of the individual's identity and record,
it would be necessary to go to the FBI. The Department would probably
not do this unless it had some knowiedge that the person came from a
different state, he said.

Captain Howard cited a situation where a person convicted of child
molestation in California has his record purged after 90 days of probation.
He acked what effect this action would have on the State of Oregon if
this person came to Oregon. A record purged,he said, is just the same
as though the incident never happenad. Mr. Paillette added that this has
been upheld by the Supreme Court and cited a case in King County, Washington
involving this type of situation.

{aptain Howard asked if there was 2 penalty provided for supplying
false information on an application for a firearm permit. Mr. Paillette
advised that section 4 of the Perjury Article proscribss unsworn falsi-
fication and provides a penaliy for this offense. Secticn 4, Perjury
% Related Offenses, T.D.No. 1, reads:

"4 person commits the crime of unsworn falsification
if he knowingly makes any false written statement {o a
public servant in connection with an application for any
benefit."

Mr. Knight understood the provision in section & {3) to mean that
once a person has been commitied to a siate hospital he cannot get &
permit unless he can produce a certificate from a physician. Mr. Pailletie
agreed. Mr. Knight observed, however, that there would be no grounds for
denying a permit to a person severely mentalily 111 who had not been com-
mitted. Also, he said, an individual mentally i11 might be capable of
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safely handiing a firearm. Captain Howard believed the individual would

have to be committed before he could be adjudged mentally incompetent. He
noted the federal law prohibits a number of classes of persons from shipping
or receiving fivearms or ammunition. These include "marihuanz or narcotics
users and addicts." Captain Howard thought & large number of people in

the United States could be called users. Chairman Burns beljeved that if

an applicant produced a doctor's certificate, it would restore his eligibility
on either a physical or mental basis. Mr. Hallingford concurred.

Chairman Burns expressed concern about the language in section 6 (3}
since as drafted he thought the subsection would apply to both the present
and past tense. He agreed that there should be a procedure providing for
a physician's certificate. Otherwise, an unfatir burden would be placed
on the $tate Police by requiring them to make these determinations. How-
ever, he thought the Tanguage "no longer suffers,” while applicable {o &
mental condition, was not valid when appiied to a physical condition. A
physical disability causing the police to question eligibility would be
a physical disability they could see at the time of application. Mr.
Wallingford agreed that this problem could be corrected by redrafiing.

Rep. Frost asked if civil liability would attach to a doctor who
certifies an individual as being eligible when, after obtaining the fire-
arm, the individual goes out and kills 2 number of peocpie with it. Mr.
Wallingford admitted he could foresee reluctance on the part of a doctor
to issue such 3 certificate. Captain Howard said a problem could also
arise where a person receives 2 license from the State Police and then goes
out and kills a number of people. Mr. Paillette doubted there would be a
problem as long as the certificate or license was issued in good faith,
Rep. Frost was of the opinion that the whole concept of mental iliness
being a reason for not owning a gun was rather medieval. Chairman Burns
checked HB 1546 to see if it had provided for a defense and read:

“Section 7 (2). The department shall not issue a
permit to an applicant who has ever been confined in a hos-
pital or mental institution for a mental disorder, suffered
from a physical defect or sickness which would make it unsafe
for him to handie firearms or been a habitual drunkard, un-
less the person produces a certificate executed by a phy-
sician or psychologist stating that the appiicant is no
longer suffering from the disability.”

Mr. Paillette noted this language was derived from the New dersey
statute.
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Rep. Frost suggested a check be made on the definition of
"physician" in that it might inciude a chiropractor, etc. He noted
. there 1s a definjtion in the Tlicensing statutes. Judge Burns added
there is alsc a definition in the workman's compensation code and Mr.
Wallingford said the statutes on narcotics also contain a definition.

Mr. Paillette pointed out that the term "physician" was used in
saction 6 (3) so as not to limit the type of physician a person could
consult.

Rep. Frost expressed concern about the age of 18 used Tn section
6 {4). Mr., Hallingford admitted this conflicted with the federal law.
Under the drafi at age 18.an individual would be eligible to have a
firearm permit; whereas under federal law the individual would have to
be 21 to purchase a handgun from a dealer. Also, he said, section 7
(1} {(c) of the draft permits the purchase of a Tong gun by persons be-
tween 15 -and 18. There could be instances of conflict, Mr. Wailingford
continued, because the federal law states that a long gun which has been
in Interstate commerce cannot be sold to a person under 18.

Mr. Knight understood the 18-year-oid would have to have a permit
aven if he were going to use his parent's gun. Chairman Burns pointed
out that the provisions of section 2 (8) exempted "unemancipated minors
while in the custody and immediate control of their parent, lawful
guardian...provided... the parent. lawful guardian...shall have a valid
firearm permit and, in the case of a handgun, shall also have a hand-
gun registration certificate."

The Subcommittee recessed for lunch at 12 p.m., reconvening at
1:30. Those present: Chairman Burns, Clark. Frost, Knight, Paillette,
Waliingford, Captain Howard.

Section 7. Person eligibla for rastricted firearm permit. Mr.
Wallingford explained that one rationale behind section 7 is that there
are many felons whose crimes were of such nature that they should not
be prevented from possessing all types of firearms.This conforms to
present law in that an exconvict may possess a rifle or hunting gun. If,
however, the crime involved the use of a dangercus or deadly weapon or
a narcotic or dangerous drug, the individual would not be able to have
a firearm of any kind. In this sense, the proposed draft would be more
restrictive than existing law.
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Mr. Knight noted section 7 {a) refers to the "use of" a narcotic
or dangerous drug while the more serious offense 1s the possession or
sale of a narcotic or dangerous drug. As a practical matter, he con-
tinved, use of a narcotic or dangerpus drug is usually a plea to & re-
duced charge. Chairman Burns asked if this provision meant that a
simple marihuana pessession case would make an individual ineligible
for a restricted firearm permit. Mr. Waliingford thought the point
raised by Mr. Knight was valid in that the intent of the draft was to
get at those individuals whose felony involved the use of a narcotic
or dangerqus drug. Mr. Pailiette added that the thinking had bsen that
it the narcotic case were a "simple, 1ittie case" the charge would he
a misdemeanor. Mr. Knight observed that if this was the intent of
the subsection, the language "tha use of" should be changed. Mr.
Wallingford thought perhaps the Tanguage "criminal dealing” could be
used; this term was used in the Narcotics Article. He asked how "Crim-
inal dealing in drugs" (Section 2, Offenses Involving Narcotics and
Dangerous Drugs, P.D. No. 3) was being graded. Mr. Paillette replied
that the subcommittee recommendad the offense be graded as a Class B
felony, which would carry a maximum of 10 years, but alsc provided a
special provision to ailow the court to treat the offense as a mis-
demeanor. It is an exception to thz Class C felony, he said, and, in
effact, would create an indictable misdemeanor.

Mr. Knight asked 1T the terminology "criminal dealing in drugs"
covared possession, also. Mr. Paillette said it covered sale and pos-
session. The oniy trouble with using this language, he observed, is that
it means possession or sale of narcotic or dangerous drugs under the
proposed Cregon terminology. A problem might arise with a felony con-
viction in another state. Chairman Burns suggested getting at the
problem by means of specifying the crimes. There are many people, he
said, who end up with felony convictions, even Tn marihuana cases,
because they have a deprived background, etc., and are ideal candidates
for OCI even though they are not particularily dangerous persons. Under
the draft provisions, these people would be ineligible for a restricted
firearm permit. He asked if the language in section 7 (1} {a) followed
the language ¢f other states.

Mr. Wallingford said that tha concept of a restricted firearm permit
1s a staff concept designed to achieve the same result as other state
statutes do; to allow certain persons to have long guns bui not handguns.
Mr. Paillette added that while other states emplaoy different language,
thay all cover narcotic or drug users in some way. The Hew Jersey
statute, for example, provides the application for permits and identi-
fication cards shall state whether the applicant “is an alcoholic, habit-
uwal drunkard, addicted to narcotic drugs or is a habitual user of goof-
balls or pep pills." The draft attempis to get at the same kind of
individuals on the theory that presumably their possession of firearms
wouild be prima facie dangerous.
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Chairman Burns asked if the provisions of subsection (1} (a)
covered the person who committed a felony invelving the use of an
automobile. MWowld an automobile be classified a dangergus or deadly
weapon. Mr. Paillette said that dangerous and deadly weapons have been
defined and the only time an automobile would be so classed would be
where it was intentionally-used to assault or kill someane.

Mr. Waillingford noted that subsection (1} {b) provides relief
for those convicted of a misdemeanor where the conviction occurred more
than two years before the date of the application. Mr. Knight recalled
that even the habitual criminal statute gives the individual ralief if
he goes without conviction for seven years. If a person raforms and
has no convictions for seven years, his earlier convictions do not make
him an habitual criminal. -

Mr.Wallingford asked if the members felt the exception should apply
pnly to narcotic cases or to all felons. Rep. Frost asked the reason
for being so hard on narcotic users; are they very dangerous with guns?
Mr. Wallingford sazid these people frequently have to resort to crime to
support their drug habit. Actually, one of the most dangerous groups
with firearms, he said, are the chronic drunkards. This is not because
they comit crimes but because they are very unstabie when intoxicated.
It is, however, very difficult to define the class.

Mr. Paillette noted it is necessary to be very careful with termin-
ology used in restricting eligibility because of possible constitutional
questions. Use of terms such as "narcotic addict” may raise guesticns
as to whether the addiction is a disease. If an individual cannct be
convicted of a disease, can he be deprived of eligibility because of it,
etc. Captain Howard added that the term "addict" s a misnomer; today
it i5s called either a physical or a psychological dependency. There
are only about 200 people in the State of Oragon who are addicted
{physically or psychologically dependent) to heroin or derivatives of
morphine. The opiates are, of course, addicting, he said. The only
other possible addiction is by barbiturates and there is no_way of
determining how many people are addicted to barbiturates. There are
drugs which are dangerous but are not so designated by Taw, he continued.
One of thase, which can be easily obtained, is Asmadore. It is a very
dangerous drug and is used extensively by young people. It is a drug used
by asthmatics and is excellent when properly used. Young people use
this hallucinogenic drug by taking massive oral doses or by smoking it
in pipes or cigarettes.
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Mr. Knight moved to amend section 7 (1} (a) sc that the sentence
would raad: "...the use or attempted use of a dangerous or deadly weapon,
a narcotic or dangerous drug or the negligent or reckless use of a fire-
arm...." (No action was taken on this motion.)

Chairman Burns cifad a situation where the applicant for a re-
stricted permit admitted to a felony conviction and asked how the State
Police would determine whether or not the conviction involved the use of
force or violence. Mr. Knight said that unless the crime were one that
by its very nature involved force or violence, it would be necessary for
the Department to contact the police agency which handled the case. Mr.
Wallingford acknowledged there might be a problem not only with verifying
whether the crime involved the use of force or violence but with disputes
between the applicant and the Department about the final determination.
Chairman Burns wonderad 1f the problem could be soived by specifying the
crimes so that if the applicant were convicted for one of these, he
would be fneligible for the permit.

Mr. Clark suggested that rather than using the draft approach, the
applicant apply to the court for relief. The applicant who had had
a felony conviction would go to court and apply for a certificate, much
Tike that suppiied by a physician under section & (3), attesting that the
applicant was eligible for a restricted permit. The court would thus
be waking the determination. Mr. Wallingford said that if the applicant
were denied a permit, the draft provides an appeal procedure. This is
set out in section 8, Tirearm permits; denial: suspension; revocation.
Mr. Paillette believed the appeal procedure partially answered the points
brought out by Mr. Clark in that if the appiicant appealed the denial,
the judge would have to examina the record and determine whether or not
there was sufficient reason for the denial.

Mr. Wallingford pointed cut that another answer is the traditional
approach -- simply to say that a convicied felon can only obtain & re-
stricted permit. He could then possess & long gun regardiess of the
basis for the prior conviction. This is the state of the present Taw.

Mr. Paillette asked if it would be desirable to remove the ciause
referring to narcotic and dangerous drugs in section 7 (1) {a) since
drugs, a?cohn1ism and mental illness are covered by section 6, persons
ineligible to obtain a firearm permit. He was of the opinion that, as
draftad, section 7 {1} {a) contained very broad language for the State
Police to appiy.
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Mr. Knight moved to delete the words ", the use of a narcotic or
dangerous drug" in section 7 {1} {a}. The motion carried on & voice
vote,

Mr. Knight believed some consideration should be given to the idea
of a moratorium for the person who has spent a period of years on good
behavior outside an institution. For exampie, if he had a good record
for a period of seven years, he probably would have shown enough respon-
sibility to own a rifle. Mr. Clark was hesi{tant to loosen up any pro-
visions. Mr. Knight did not think this type of provision would erode
control; it would, however, give some encouragement to the person under
civil disability. Also, he noted, under present law, this person can
own a rifle.

Mr. Knight moved to amend the draft to allow issuance of a restric-
ted permit to a person who has had no problems with the law for seven
years after release from incarceration resulting from a felony conviction
invoTving the use of force or viclence. He suggested the staff look
at the provisions of the Habitual Criminal 5iatute for drafting guidance.
The motion carried oRn a voice vote.

Mr. Wallingford pointed ocut that under federal law, a licensee may
not sell Tirearms or ammuynition of any kind to anyone under 18 years of
age. Under the draft provision {Section 7 (1) {2%}, however, & person
15 years of age or older, but less than 18, may obfain a restricted
firearm permit if he has his parent's consent. He wouid then be eligible
under Oregon law to purchase a long gun.

Mr. Clark asked if the proposed draft contained a provision for a
required course of study for those under 18, similar to the Hunter’s
Safety Course. Mr. Wallingford said the draft had no such provision.
Mr. Knight thought this type of reguirement would be more important than
a certification from the applicant's parent or lawful guardian as is
provided by section 7 {1} {c). Mr. Wallingford suggested both the
course and parantal consent could be reguired.

Mr. Knight moved to amend the draft so that a course such as the
Hunter's Safety Course be required as well as parental consent for those
applicants less than 18 years of age. (No action was taken on this motion. )

Section 8. Firearm permits; denial; suspension revocaticn, Mr.
Wailingford explained that seéction & applies when a permit application
" is denied or a permit which has been issued is suspended or revoked upon
any of the grounds set forth in section 6. The term “"aggrieved party"
- pefers to a permit applicant whose application is denied or & permit holder
whose permit is suspendad or revoked. The saction provides for right of
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appeal in the mamer set forth in ORS chapter 183, Administrative Pro-
cedures and Rules of State Agencies. When a permit application is denied
or an existing permit suspended or revoked, the zggrieved party has 10
days in which to transfer all firearms in his possession. If the
decision s appealed, he Kas 10 days after a final decision is rendered
against him. Rep. Frost observed that in practice a husband would
simply transfer the guns to his wife.

Saction 9. Handgun registration certificates; requirements; fee.
Mr. Wallingford explained that section 9 contains all of the requirements
for handgun registration.

When the proposed Article goes into effect, persons possessing a
firearm will be required to obtain a firearm permit. Ai that time they
will be asked to declare a1l handguns possessed and will be required to
obtain a handgun registration certificate.

The next step provides for a record of all handgun transfers made
after the 1B0th day of the Article's enactment. A compiete record is
now kept by licensed dealers due to the federal gun control law. Section
9 sets out the requirements, primarily, for transfers between private
parties. They are not required to make an appearance at the State Police
Department but they are required to obtain an application for transfer of
handgun registration. The application may be completed by the parties
involved in the transfer and the seller must maiil the completed form to
the Department. Both parties must have firearm permits in order to
transfer a handgun. The theory behind the section is that 180 days
after enactment of the Article all handguns will have heen registered
and after this date all transfers will be reported and a certificate
issuad to the naw owner. Tha handgun will then be registered in the new
gwner's name. Each time a gun is transferred, the procedure is repeated.

Mr. Paillette pointed out that under the proposed draft, only a single
appiication is reguired for the initial registration of all handguns an
individual possesses.

Mr. Wallingford added that Fingerprints are not required for the
transfer because the forms will be completed by the private parties
involved in the transfer. The assumptfon made is that anyone selling or
receiving a handgun has a firearm permit. If the purchaser has a re-
strictad firearm permit, a handgun cannot be sold to him.
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Section 18. Loss or theft of handgqun, firearm permit or handgun
registration certificate: reporting reguirements. Mr. Wallingford said
that section 10 provides another device to keep track of handguns, fire-
arm permits and handgun registration certificates, If they are lost or
stolen, the loss must be reported to the Department. Anyone finding a
firearm permit or handgun registration certificate must mail it to the
Department within five days of the finding. A handgun found must be
deliverad to the nearest police department or sheriff's department
within five days of such finding. These departments must make a report
to the State Police within three days after receipt of such handgun,

Mr. Ciark questioned the necessity of requiring the loss or theft
of a handgun, handgun registration or firearm permit ta both the local
police department and the State Police. He suggested the Tocal police
be obliged to supply this information to the state. Mr. Palliette thought
this would work fine for lass of a handgun but he doubted that it would
be desirable to require the local police be notified as to the Toss of
a firearm permit or handgun registration certificate. Chairman Burns con-
curred. Mr., Wailingford suggested that the loss of a handgun could be
delated in section 10 {7) and moved down to subsection (3). Subsection
{1), then, would only apply to the loss of a handgun registration certi-
ficate or firearm permit and the procedure for reporting a lost hand-
gun would be the same as that required when & handgun is found. Thare
. was general agreement on this approach.

Section 11. Dealers firearm transfer register; form and content of
register and by whom maintained. Mr. Wallingford said section 11 re-
quires dealers to maintain a firearm transfer register. The draft, how-
gver, would apply to both handguns and Tong guns and reguires the reporting
to the State Police. The present statute applies onlv to handguns and
reporting is to the Tocal police agency. The present statute does not
specify ‘what the local law enforcement people are to do with these reports.
It was Mr. Schlosser's contention, he reported, that since the firearm
dealers are already required to maintain a register under federal law,
the states should require the same information so that the dealers would
not have to maintain two records, The difficulty with this suggestion,

Mr. Wallingford said, is that the federal forms used by the dealers are
gearad to federal law.

Mr. Wallingford advised that section 11 has fiscal implications
since the cost of the leaves for the dealer's ragister is set at $5 per
100. The present law sets the cost at $2 per 100 leaves,.
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Section 12. Licensing provisions to sell firearms at retail:
limitations and conditions. Mr. Wallingford stated that section 12 is
a restatement of existing Oregon law granting Tecal municipalities the
right to grant licenses permitiing the sale of firearms at retail within
the municipality. The dealers have a dual obligation since they must
also be Ticensed under the federal law.

Section 13. Issuance of 1icense to carry a concealed handgun. Mr.
Wallingford explained that section 13, also, is & restatement of an
existing Oregon statute. A person applying for a license under the pro-
visions of section 13 will have a firearm permit and a handgun regis-
tration certificate. He now wants a license to carry the handgun con-
cealed. The fea in the present statute is 50 cents. The draft in-
creases this to $3. .Mr. Paillette pointed out that the section also
requires fingerprints of the applicant.

Chairman Burns noted sections 1 through 13 covered gun licensing
and registration. He suggested that before voting on these sections,
Captain Howard should give any suggestions or proposals his Department
might have on the procedure set cut in the first 13 sections.

Captain Howard reporied that the Department of State Police had
done a good deal of research when House Bill 1546 was being considered
by the 1969 Legislature. The Depariment had come up with a cost estimate
of $372,890 for the 69-71 biennium. This included an extra cost for
the six-month transition period necessary to implement the law, a
provision for the empleyment of an attorney, and a provision for the em-
pleyment of 15 fingerprint technicians for the first six months and for
two fingerprint technicians for the remaining 18 months of the biennium.
It was alsc estimated that it would be necessary for the Department to
employ six field investigators stationed throughout the state to check
out investigations referred to them for action.

Captain Howard related that the State Police of Michigan reported
having 1,134,869 pistol registrations on file. They process 7,000 permits
per month and estimate an annual expenditure of $40,000, with planned
computerization of permit records anticipated to increase fhe cost sub-
stantially. They class any firearm of 30 jinches or less in Jength as
a histol or revoiver,

New Jersey, he continued, has 290,219 firearms registered with the
State Police -- 18,000 rifles, 2,000 shotguns and 262,000 handguns.
They employ eight state police and nine civilian clerical personnel. Six
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of the police personnel investigate firearms retailers',wholesalers'
and manufacturers' applications and related investigations. They esti-
mate that it costs about 35 cents per applicant for processing wages
only. Four clerk typists process about 50 appiications each work day.

Hew York State has a proposed budget of $57,000,000 and will re-
ceive an estimated $9,000,000 from permit fees. Hew York City has
budgetad $570,780 for the 196B-6% Firearms Control Act, but estimates
the cost of investigations aione, in connection with the enforcement
of the Act, to be between $900,000 and $1,500,000. "HNew York City's
Pistol Control Program costs $72.87 per applicant because of the re-
strictions and prohibitions included in the Act.

I17inois budgeted $1,103,000 and confine their registrations to
handguns only. Each applicant is required to pay a $5 fee. Captain
Howard stated that Chicagoe had considerabie trouble implementing their
gun control law. It was pushed through the clity council afier Mayor
Daly cautioned there were more than 200,000 guns loose in the city. The
law resulted in the registration of 357,598 guns by persons living or
working within the city limits.

Captain Howard related that New York adopted stringent firearm con-
trals but as of July 1969 had received applications for permits from
only 30,000 owners covering some 80,000 guns out of a total of 500,000
estimated. Qn February 13, New York gave owners a six-month period in
which. to register rifles and shotguns already in possession.

Mr. Clark observed that it appeared that better registration results
are obiained under less stringent laws. The compliance in Chicago
seemed good and that in Hew York very poor.

Mr. Wallingford commanted that under the proposed draft, it is very
difficult to project fiqures since many peopie who do not have a gun
might apply for a firearm permit in order to be able to borrow or buy
a gun when they so desired. Statistically 49% of the households in
the West own one or more firearms. On & population basis it is esti-
mated there are about 700,000 housaholds in QOregon.

Captain Howard reported his Department estimated there are about
500,000 firearms in Oregon. This was done by using the number of hunting
Ticenses issued and adding about 30% to this figure.



Page 22, Minutes

Criminal Law Revision Commission
Subcommittee No. 3

April 24, 1970

Chajrman Burns understood the cosi figures given by Captain Howard
to administer the provisions of HB 1546 did not take into account rev-
enue that would come in as a result of fees charged. Captain Howard
agreed this was so. The revenue 1o the state was never determined be-
cause no agreement was reached as to what the fee would be. IF a fee
of $3 were adopted and 500,000 guns were involved, an idea of the amount
of revenue could be estimated.

Mr. Paillette pointed out that under the proposed draft the Depari-
ment would have more paper work than it would have had under HB 1546,
Mr, Clark observed that it would not have the same number of fingerprints,
however. Rep. Frost believed the estimated figure of 500,000 guns was
much too low. The average household having a gun has more than cne and
even though only about 49% of the households have duns, he thought the
gun figure would be more near 2.,000,000. Captain Howard commented that
many people would not comply with the law requiring gun registration,
however. Mr. Wallingford explained that the draft makes no provision
for detevmining how many long guns are possessed.  Possessors would be
required to obtain a firearm permit but they would not have to declare
the number of Tong guns owned or possessed.

Rep. Frost asked how an organization such as the Oregon Historical
Society would be affected by the draft provisions. The Society has a
large number of guns which have been donated and given to it which are
not antique. Mr. Wallingford said the Society would be required to
have a firearm permit. The definition of a "person,” he noted, includes
a corporation.

Captain Howard left the meeting at this point.

Rep. Frost moved to submit the gun control sections of the proposed
draft (sections 1-13) to the Commission without recommendation. The
motion was defeated on a voice vote.

Mr. Knight moved the approval of sections 1 through 13.

Mr. Wallingford noted the provisions of section 1, definitions, had
not been discussed. The definition of a nfipearm” set out n subsection
(8) was redrafted, he said, to take care of the questton regarding BB
guns raised by Rep. Frost at a previous meeting.

Rep. Frost understood the provisions jn section 1 {9) would reguire
a person to have a permit in order to buy anything having to do with
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handloading ammunition. Mr. Paillette agreed that a permit would be
necessary in order to buy material to make ammunition. Mr. Wallingford
said this provision was derived from a federal bill introduced by U.S.
Senator Tydings.

Mr. Knight's motion to approve the first 13 sections of the draft
carried by a voice vote. Rep. Frost voted against the motion.

The subcommittee recessed at 3:00 p.m., reconvening at 3:10 p.m,

section 14. Possession of a deadly weapon in the third degree.
section 15. Possession of a deadly weapon in the second degree. Section
16. Possession of a deadly weapon in the first degree. Mr. Wallingrord
explained that sections 14, 15 and 16 go together and cover three degrees
of possession of a deadly weapon. The provisions in section 14 [a) and
(b) become effective 181 days after the effective date of the Article.
They proscribe knowingly possessing a firearm without a valid firearm
permit and knowingly possessing a handgun without a registration certifi-
cata.

Rep. Frost observed that under the federal law, a machine gun may
be lawfully owned or possessed but this is presently prohibited by Oregon
law. He asked if the proposed draft would continue this prohibition.
Chairman Burns thought a Fifth Amendment problem might be involved here
and cited as an example, a situation where an individual registered a
machine qun with the federal people and paid the reguired tax thereby
incriminating himself under the state law. Under Malloy v. Hogan, how-
ever, he did not think the state could prosecute. Mr. Knight asked how
it is possible to prosecute for marihuana, then, since there always has
been a 3100 federal tax per ounce on marihuana. Chairmazn Burns noted
the Fifth Amendment problem would arise where the prosecution was based
upon the federal infoermation. Mr. Wallingford said this is what the
Haynes case held -- if the individual registered his machine gun with
the federal government and paid the tax, the state would not be able to
use the federal information for a state prosecution.

Rep. Frost asked if any exceptions were provided in the draft. He
again expressed concern about organizations such as the Oregon Historical
Society. They do possess guns which fall within the description of a
machine gun, as defined in section 1 {15). Mr. Paillette admitted he did
not really have an answer to this situation unless it was thought desirable
to write in 2 defense.
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Mr. Knight thought perhaps the language used in the section should
be amended by enlarging the term "possession." Using the language,
"own, possess or have under his control or custody" would conform to
language presently in the Oregon statute. Mr. Paillette reminded the
members that the term "possess" is defined in the General Definitions
Article as meaning "to have physical possession or otherwise to exer-
cise dominion or control over property" and this definition would apply
to the term as it is used in the Firearms Article.

Section 17. Carrying a concealed weapon in the second degree.
Section 18. Carrying a concealed weapon in the first degree., Rep. Frost
asked it a convicted felon is convicted upon eniry of plea or finding of
guilt by a jury or whether sentencing is required, Chairman Burns cited
2 recent case where a defendant in his court was found guilty of armed
robbery and while awaiting presentence, appeared in another couri to
give testimony. When asked in court if he had ever been convicted of &
crime, he said he had not. Ultimately, the district attorney was allowed
to bring out the fact of the jury's conviction even though sentence had
not been imposed. Chairman Burns said he could not recall seeing any
appellate cases on this point; however, he believed the defendant would
be considered convicted if the verdict had been received. Mr. Paillette
said it would be easier to reply to a question as to whether or not you
had been convicted of a crime than 1t would be as to conviction for a
felony in that in some cases you would not know this until sentence had
been imposed. Mr. Knight pointed out that the individual would be cen-
victed of a felony if guilty of certain crimes until the sentencing
caurt exercised discretion and imposed a 1ighter penaliy. Rep. Frost
contended it would then be proceduraily a felony; this would not mean
it would automatically be a felony.

Chairman Burns recalled that Captain Howard had mentioned the
possibility of a problem arising when a weapon was concealed in a frailer
and suggestad considering this point a little more complately.

Mr. Wallingford stated that section 25 sets out defensas to sections
17 and 18. Section 25 {2} {(d} reads:

",..it is & defense that at the time of the alleged
offense the actor was:

"{d) A person carrying or concealing a handgun or
deadly weapon in his home or place of business or on
property he owns or controls."”
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Section 19. I1legal traffic in deadly weapons. Rep. Frost
referred to the provision in section 19 {1} {¢} and asked who could
lawfully own or possess a machine gun under the draft. Mr. Walling-
ford said that under the draft defenses certain persons, such as the
police, detention facility employes and the military, are permitted
to own machine guns. Chairman Burns suggested that this would be
the place to write in an exemption for organizations like the Oregon
Historical Society. Mr. Paillette agreed that additional thought
should be given this problem and an attempt made to clarify the
statute to take care of this type of situation.

Section 20. 117egal use of firearms. Chairman Burns asked the
reasoh for the provisions in section 20 {1} (e}, which relate to the
discharging of a firearm within the Devils Lake area in Lincoln
County or within a particular area situated in Deschutes County. Mr,
Wallingford said this provision is presently ORS 166.340. Originally,
the statute covered only the Linceln County area but the 1969
Legislature amended the law to add the Deschutes County area.

Mr. Wallingford informed the members that each of the subsections
in section 20 restated existing Oregon law.

Mr. Clark said his objections centered mainly on the provisions
contained in paragraph {e). Mr. Paillette thought the conduct pro-
scribed would be covered by the provisions in section &, recklessly
ﬁnda%ering ancther person, Assault and Related Offenses, Tent. Draft

0. 1.

Mr, Clark moved to delete paragraph {e} of subsection 1) of
section 20. The motion carried unanimously on a voice vote.

Rep. Frost asked if subsection (2}, re the suspension of hunting
privileges of any person convicted under the section, was really
necessary. He could see no reason to suspend hunting privileges
unless the offense were connected with hunting. Mr. Wallingford
noted the subsection restated existing law, although presently
the suspension pericd cannot exceed three years. The draft expands
this to five years. The rationale behind the penaily Is that per-
sons committing these offenses are irresponsibile firearms handlers.
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Section 27. Failing to comply with firearm permit or handgun
registration reguirements. Mr. Waliingford said section 21 sets out
the offense arising when a person Tails to comply with firearm
permit or handgun registration requirements. He noted the amend-
ment adopted earlier regarding the reporting of a lost or stolen
handgun (section 10}, required an amendment to section 21 (1) {d);
therefore, the language ", a handgun registered in his name" will
be deleted.

Section 22. Illegal traffic in destructive deyices. Mr.
Wallingford reported that section 22 was based on sections 12302
to 12307 of the California statute and would outiaw the ownership
or possession of destructive devices within Oregon. The language
in subsection (3) exempting "projectiles designed exclusively for
firework displays” was written into the section because it was felt
these might be included within the definition of destructive device
as set out in subsection {2).

Chairman Burns observed that the section's descriptions were
much more explicit than those in the federal Taw, Mr. Wallingford
noted the Tederal law does not prohibit destructive devices, but
does place @& prohibitive tax on their possession,

Section 23. Defacing a firearm. Chairman Burns asked why
there was cancern about the defacing of a handgun. Mr. Paillette
said this would prohibit the removal of identification marks and
serial numbers on the guns.

Section 24. Furnishing explosives to a minor. Mr. Wailingford
stated that section 24 was a restatement of existing Oregon law.

Scetion 25. Defenses. Mr. Wallingford explained that under
section 25 (1), in any prosecution for possession of a blackjack,
switchblade knife, gravity knife or metallic knuckles or for pos-
session of a machine gun or sawed-off shotqun, it is a defense
that at the time of the alleged offense the actor was engaged in
gfficial duties as a member of the Armed Forces of the United
States or the National Guard, a federal official required to carry
firearms, a peace officer, a firearms dealer or a public servant
employed in a detention facility.

Subsection (2), he continued, gives a defense to the same group
of people in any prosecution under sections 17 and 18, carrying a
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concealed weapon in the first or second degree. Chairiman. Burns
noted that section 25 [2) (a) should read "section 2 of this
Articie" not “section 6." Also the reference to subsection "(5)"
of section 2 should be deleted as it refers to an antique fire-
arm.

Chairman Burns asked what was meant by a "duly authorized
military or veterans' organization" as set out in paragraph (b)
of section 25 {1) and Mr. Wallingford said this referred to a YiW
parade on Veterans' Day or the American Legion. The language was
derived from the present Oregon statute. Chairman Burns sald he
understood why this would be a defense to section 18 but he could
hot see why it would be a defense to section 17, which involves
the crime of carrying a concealed knife. He suggested that per-
haps section 25 {2) ?a} and {b} should be made applicable to both
saction 17 and section 18,and section 25 (2} (c¢) and (d) should
be made applicable to just section 18. Mr. Paillette added it
might be best to just insert another subsection. There was gen-
eral agreement to this.

Mr. Clark believed the provisfons in section 25 (2) (d}, per-
mitting a person to carry a handgun or deadly weapon "on property
he owns or controls,” would allow an employe “of Lloyd Center Cor-
poration to run around with a gun as leng as he was on Lloyd Center
property.” Chairman Burns asked what the existing law is on this.
Mr. Wallingford referred to ORS 166.250 {2) and read:

"This section does not prohibit any citizen of
the United States over the age of 18 years...from
owning, possessing or keeping within his place of
residence or place of business any pistol, re-
yolver or other firearm capable of being concealed
upon the person...."

Mr. Paillaette noted the draft provision extends the present
law and suggested that perhaps it went too far. The draft intent,
he said, was to allow a store owner to have a concealed firearm
on his premises.

After further discussion, Mr. Clark moved to amend section
26 (2} (d) by deleting the words "carrying or" and by placing a
period after the word "business.” The amended paragraph would read:
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"{d} A person concealing & handgun or deadly weapon
in his home or place of business."

The motion carried unanimously on a voice vote,

Mr. Wailingford explained that section 25 {3) deals with defenses
to a prosecution for illegal use of firearms. Since paragraph {e) of
subsection {1} of section 20 was deleted by subcommittee action, section
25 {3 will be amended by deleting "(e)” and inserting "{d)}" in its
place. The conduct described in section 20 is permitted if committed
by a person engaged in official duties as a member of the Armed Forces
or National Guard, a Tederal official required to carry a firearm, a
peace officer or a correctional officer.

Rep. Frost asked if the defense of self-defense or defense of
others was removed. Mr. Paillette said it was not. The Justification
Article, he continued, does not refer to firearms, as such, but an
individual is entitled to use reasonable force and even deadly force
under certain circumstances. There would, then, be a defense under the
Justification Article for defense of self and a limited defense for
defense of property.

Chairman Burns observed that section 25 {4) covered defenses for
a prosecution for illegal traffic in destructive devices. The ref-
erence to subsaction (5} contained in section 2% (2) {a) should be de-
leted, he noted,

Section 26. Forfeiture of deadly weapons and firearms. Mr. Clark
noted that he was not very happy apout the pravision allowing the sale
ot forfeited weapons and firearms but he did not know how to get around
this possibility. He favored allowing the State Police to utilize the
weapons and firearms for their own benefit or to destroy them, thus
removing them from circulation. Mr. Paillette noted the draft allows
the forfeited firearms or destructive devices to be disposed of "inm
any lawful manner” which would include destroying them.

Section 27. Purchase of firearms in certain other states. Mr.
Wallingford stated section 27 is an exact duplicate of ORS 166.450
passed by the 1969 Legisiature., The law was enacted because of pro-
yisions contained in the Gun Control Act of 1968.
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Section 28. Firearm permits and handgun registration certificate

records) reguirements: availability. Section 29. 5State Poliece Fire-
arms Account. Section 30. Appropriation. Chafirman Burns observed

that sections 28, 29 and 30 are housekeeping provisions.

Mr. Clark moved the adoption of sections 14 through 30. The motion

carried unanimousiy. Mr. Knight was not present.

The meeting was adiourned at 4:05 p.m.
Respectfully submitted,

Maxine Bartfuff, Clerk
Criminal Law Revision Commission



