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UREGON CRIMINAL, LAW BEVISTON COMMISSION

Subgcommi ttee No. 3

Eighth Meeting, June 4, 1569
Minutes

Members Present: dJudge James M. Burns, Chairman
Absent: EHepresentabive David G. Frost
Mr. Fremk D, EKnight
Ir, Denald E. Clark
Staff: Mr. Donald L. Paillette, Project Direchtor

Reporter: Professor George M. Platt, University of Oregon
. School of Law

Others Present: Miss EKabthleen Beeufait, Depuly Tegislatlve Cownsel

The meeting was called to order by Chairman Burns ab 2:15 pom, |
Room 315, Capitol Building, Salem. " :

Responsibility; 2nd Amendments teo P.D. No. 4. (Article 5)

Mr. Paillebbe advized that the Respensibility Draft had been
previously counsidered by the subcommittee al its meeting of
April &, 1969.

Section 7. Right of state to ehtain mental ewamination of defendant:
limlitations. '

Professor Platt explainesd that amended section 7 refiects the
changes directed by the subcommittee at the last meeting. He nofed
that all references to fifth arendment problems have been eliminated-
the subsection which had stated thot the defendant "shall not be
required to answer guesticns concerming the defendant's conduct ab
or immediately near the time of the commission of the crime charged”
and the reference to State v. Phillips, where it was held that the
state has z right to & mental exsmination of the defendart who
raiges a defense of insanity. The effect is that whatever the fifth
gmendment law isg after Bhepard v. Bowe 1s still in effect and what-
ever the law is after Shate v, Philiips is still in effect.

Professor Platt poiated out that another adjustment was made to
the section by the iorsertion of the language: "If the defendant
objects to the psychiatrist chosen by the shate, the courd for good
cause shown may direct the state to select a differernt poychiatrist.
This was langusge generally agreed upon by the subcommities members.
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Chairman Burns felt the thing to do was to pass i
as amended to the full Gommissiangwith the recomﬁenﬂaiigﬁgtizgtiggy?
consider it and any subcommittee members not present at today's
meeting could make objections at that time. He felt that the minutes
of the meetlng would show that there was no intent to avoid BShepard .
Bowe, which could not be done anyway short of a constibutional change.

Chairman Burng cited the ecircumstances surrounding s recent
case he had heard. He had issued an order containing the Shevard v.
Bowe restrictions to the psychiabrist the state had asked to cxamine
the defendant on its behalf--Dr. Ivor Campbell of Portland.
Dr. Campbell conducted the examination withoubt any apparent difficult
This was an instance where having the defendant's attorney present
gzﬁéng the peychiatric examination spparently did not make much
erence.

Profegsor Platt observed that section 7 was considerably
changed and the commentary will necessarily be changed also., He
expresged concern aboul the relation of his original commenbs and
the notes snd comments that will now be gent to the Commisesion with.
the amsnded section. It seemed to him that it might he useful to
the Commission to have almost a full commentary again with the
gxplanafion that Shepard v. Bowe was discussed at lenghth snd that
it was decided in subcompitiée te eliminate some of the language in
the earlier draft. After the Commission adepts the section, he
gaid he did not think that it would be appropriate to put an
argumentative commentary in the final drafi.

Mr, Paillette felt it would be in order +to have the full
commentary in the draft when it ip considersd by the Commission but
he was not so sure it should be included aflberwards.

Chairman Burng also thousght the Commigsion should be informed
as to what the arguments and counter-arguments were.

Bzetion 10. Acguittal by reason of menbtal disease or defect ex—
cluding responsibility: release or commitment; pefition for discharze

FProfessor Flatt expressed concern sbout the lanpuage contained
in sectlion 10, feeling 1t did neot sazy what was intended in the best
way possible. He noted that the instructions he had received from
the subcommitbtee the last time were langusge chenges and corrsctions
to clarify and eliminate some inappropriate references to the
probation officer, ete., Professor Platt referred to the last senbence
in section 10, subsection (1) and felt 1% could be improved upon.

Here he felt the draft was respomsive to a polnt that hsd beent raised
by Chalrman Burns as ‘o allocation of burden in a couple of ilnstances
where the draft had been silent. The court may discharge a defendant
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if it is found the persen is mentally defective but ne longer
dangerous or 1f he is found no longer defective. The intent of the
gmendment is to solve the problem if there iz 2 burdsn when the iesue
of the original hearing is whether or not to dizcharpe the person
and the state seeks committal or discharge on supervision.

Chairman Burns understood that as soon as there was a "not
guilty by reason of insanity” verdict or finding, there is sutomati-
cally a hearing--there is a determination, whether or not there is
a separate hearing., {(Chairman Burns advised that since the sub-
commlittee had been in this area, he had made a record in each ocase
he had had as to whether or not the defendant wished a separate
hearing or whether he wished to have the evidence that came in con-
sidered on the subsequent question. His impression is that except
in very rare instances, a separate hearing would not bhe requested,)

Chairman Burns stated that in such hearings he felt the burden
should be on the state.

Profezsor Flatt reviewed by stating the upon receiving a “not
gullty by reason of insanity" verdict, 2 judge has three options:
he may discharge the defendant entirely, he may relesse the defendsmt
on supervision or he may commit the defendant to the Orsgzon State
Hospital. Subsection (1) of section 10 deals with the situation
where the court discharges enbirely; svbsection (2) deals with whab
the court dees at the time it wantzs to release on supervision; and
subsection (3) relates to commitment.

Misg Beaufait referred to the subsecticn relabing to commitment
and wondered if the commitmeont should not be to the Mental Health
Iivision rather than to the Cregon State Hespital.

Chairman Burncs recalled that there had boen some discussion
on this point and the decision of the subcommittee had been to leave
the langusge asg it is now =nd Ho leok at it again when the Commission
is fartvher slong in its work.

Professor Flatt noted, slsoe, that the present stabtutes when
they refer to commitment refer to the Oregon State lospital.

Migs Beaufait referred to section 7, to the language "...may
order the defendant committed to a stabe institubion..." and asked
if this language referred to the State Hospital.

Chairman Burns replied that what the subcommittee had in mind
was to provide flexdibility so that a court could send the defendant
to the State Hospital or to PDammasch or t¢ 2 suitable private or
public facility in the county.
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_ Miss Beaufait observed that they could alsce be sent to the SBtate
Penitentiary or Correctional Imstitution since the section reads
"a shate institution.

Cheiymon Burns agreed and again stated that the desirability
was flexibility in the sense that normally what has been the practice
in the past was that if the defendant were sent anyplace, he was
sent to the Orepgon State Hospital. There has been objectlon To
thig in some casges, primarily due to the expense factor.

Professor Platt sdmitbed that the defendant could be commitbted
te the Htabte Penitentiary if for some reason there was sn appropriate
snd convenient facillsy there.

Chairman Burns observed that the second paragraph of section 10
gould be improved upon in respect to the burden of proof langnage;
i% could be made achbive rather than passive. '

Mr. Paillette commented that what bothered him in regard %o the
burden of proof on the state was that there wenld he a tnal in which
the insanity defense had been raised and the state would have been
resisting this--trying Lo disprove this defemse. How that the de—
fendant 1s acquitbed, suddenly the state has to "shift gears" and
take the opposite stance. The shate must come forward and take the
burden of proving the defendant is suffering from & mental defect’
and should be committed.

Chairman Burrs did not feel this was inconsistent. At the brial
the state is saying the defendant lmew the difference between right
and wrong at the time he committed the act. Assuming the jury
Finds the defendant 4id not know this, the question shifts to whether
on not the defendsnt is presently dangerous to himself or to others.

Miss Beaufait asked if, in the case of a jury ftrial, the Jury
is to be informed that there is to be = separate hearing on this

subject if the defendant is acquitted by reason of insanity.

Chairman Burns replied that this was one of the areas that had
not been fully discussed and decided upol.

Miss Beasufait sdded that this mabber came up in the Jury Project
Study because one of the cases was sn inganity case and the Jurors
spent a great deal of time discussing the issue.

Professor Platt sald that he was aware of thia sbudy and that
he had done a good deal of research which does not appesr anyplace
sinee there is no draft provision for this. He came T0 the con—
elusion that there ought to be in the instruction o the jurors what
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ie likely to happen or will happen if they bring in an insanity verdict,
He adviged that there 1s a case in Orepon that says this ls inapprop-
riate and that the jury may not be instructed on this, He did not

thirk this was decided en a comstitutionsl issue and felt that by statute
thedecision could be reversed. Persomally, he felt this would be de-
pirable alrhough he did not think it would make oo much difference
because from the repoxts he had read of the Jury Froject Study, the
jurors kvew, anyhow, what would happen 1f they brought in an insanity
vardlet.

Miss Beaufait commented that thls was not her understanding and
whether or not such an instruction would make a difference in the number
af NGI verdicts was not tested. This was not a varisble. One of the
impressions she had is that such Ipstruction wonld have shortened the
juxy deliberaztion considerably as the problem would have been reselved
for them and they would not have had to speculate.

Chairman Burns questioned that at the ocutset there was need to
place the burden af proef,

Professor Platt observed that the sarlier draft did not have this
provision in the section and, as he recailed, it had been Chalrman Burns
who had brought up the question.

My. Paillette referred the merbers to the discusslion on this set out
in the gubcommittee minutes of April 4, 1969, page 12.

Chairmzn Burns thought perhaps the problem was not that great ==
actuaily, right now nothing is said about the burden. The defendant
has the burden under Newton v, Brooks when he tries to get out but at
the initial determination 1f the couxt finds the perscn dangerous, Btc.,
he i sent to the Hospital. BHe supgested sending the secticn along to
the Commission as it 1s drafted and raise the gquestion when It 1z con-
aidered there.

professor Platt referred to section 10, subsectiem (2) (2) to the
language, "Lf the court determines that the persen comtines o be a
evbstantizl danger to himself or . . . . " and sald hie theought the phrase
Maffacted by mental disecase or defect and 1" shouvld be ingerred so that
the sentence would read: "If the court determines that the person con-
tinues to be affected by ma2ntal disesse or defect and is & substanzial
danger to himself ex . . . " otherwise, Professor Platt was afraid there
might be the implization that although the pecson mey be no longer
affected by mental disease or defect but is a gubetsntial danger to him-
self, he may be retained. This is not the purpose snd the inszrtion of
the above language would clarify this,

Misz Beaufait thought there were a couple of other drafring problems,
also. The burden of preof phrase, if zTead the way 1t appears in the
text, is last in the section that really tells when and how a c¢ourt makes
an order and which sets out conditions for release.
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Profezgor Platt apreed with this copment and added that this was
a result of redrafting and trying to allocate the burden of proof in
subsection (1).

Miss Pesufait suggested that this mipht be a separate section which
could state that: "in proceedings under section 10 of this Act the state
will heve the burden of proving by a preponderance of the evidence . . ., . '

Professor Plat replied that there are so many different allecatlons
that it becomes complicated. In scme places the defendant has the bordeni
it is dependent upon what the Hospital recemmends.

Chalrman Burns peinted out that if it were decided to remove the
last sentence from subsection (1) of sectlion 10, the problen would be
solved. He asked if it would be bad drafting procedure vhen the phrase
¥affacted by mental disease or defect snd thereby a substantial danger"
is first ueed to put in parenthesis "hereafter meaning dangerous''?

Profesgor Platt replied thet the difficulty was that they bacome
separated later and wust be stated in the alternative thus eluding a
definition of this type.

Mis Beaufalt referred to subsection (2) of section 10 and asked
why the subsection was broken dowm by {(a) and (b) inctead of numbering
the subsections. §he noted that in drafting, generally, the a's aud
b's come because there are altermatives under the subsectlons, etc.

Professor Platt answered that the draft had originally been based
on that of California and this probably reflects the structure of that
draft.

Chairman Burns added that (1) covers release, (2) covers supervising
and {3) covers commitment.

Profascor Platt advised rhat when the policy decisions ware all
pade he would like to taks another look at the struciure of the wholae
graft beceuse numerous policy changes have arffected it.

fhairman Buras understood that basically under the previsions of
ephsection {2) of scctiom 10 4f thera iz a rehearing, the buvden of
comnitting the man to the Hospital after he had once been released would
be ap the state, The burden is on the defendant if he wants to be ve-
leaged earlier than filve vears. Under subsection {3} the burden shifts
back and forth depending cn whether the Hospitel favors or gpposes Te-
lease after he has been committed.

Professor Platt agreed — 1f the Hospital favors release, the burden
goes to the state to counter this; where the Hospltal favors continuad
compitment, the defemdant wmust prove that he should ba released.

professor Platt referred to subsection (5) (c), the last sentente
appearing on page 7 of the second amendments, and stated that just prior
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to this paragraph he would imsert language to this effect: '"If a person
{5 on release on supervision at the end of the five year period and the
state wishes to have this release on supervision centinued, the state
wast prove by a prepomderance of the evidence that the person on re-
lease continues to be affected by mental disease and defect and con-
tinues to be dangerous to himself or the person of others.butiican: be con-
trolied . . . . V. He felt this would cover a hiatus in this particular
provision.

Chairman Burps suggested that this language should be inserted at
the end of subsection {2) (b} on page & of the second amendments as this
suhsection deals with release on supervision. Be was not sure, however,
that the subcommittee, as @ matter of policy, would agree with this. If
the individual has not harmed anyone for five years, why shovld he not
be turned loose? He suggested that Professor Platt redraft it, placing
the insert on page 4, prior to subsection (3} and & decislon can be made
when the Commisslon considers the draft.

Profossor Platt advised that the California draft had been silent
on this matter and the point brought out by Chairman Burns might be the
reason for the silence although no reasen is given in their commentary.

Chairman Burns again stated that the full Commission could make
the policy decision when considering the draft and remarkad that he ex-
pected a good deal of controversy in respect to the saction anyway when
the State Hospital representatives studied the drafe,

Mr. Pallliette moted that copies of the draft had been provided
Hoapital officials sc that they might etudy it.

Professor Platt replied to a query by Miss Beaufalt by explaining
that under the draft provisions the Hospital mist keep those commltiad
at least ninety days plus the fact that the Hospital is given some extra
duties in respect to keeping track of how long the inddwidual has heen
committed in order to inform the court ahead of time as to the release
date. This administrative burden will cost some money. In addirion,
there are a couple of new policies in respect to release. The draft
takes away from the State Hespital the authority te release znd the
courts are glven this authority. He noted that the pgychiatrists testl-
fying before the Commission agreed with the draft pzlicy; they agreed
wianimously that this should be a legal decision by the court, mot a med-
ical decision by the Hospital.

Section 12. Psychiatric examination of defeudant om issue of fitness
to proceed.

Frofessor Platt explained that the amendments eliminated the fifth
amendment referances contained in the first amendments (to the effect
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that during the examination the defendant shall not be required to
answer guestions the answer to which might tend te incriminate him).

The Alternative Saciion 12 set out on pages 10-11 removes the
mandatory provisicus that the court must appoint a psychiatrist to
examine on the incompetency iscwe, It allows the court discretion
to consult a psychiatrist; otherwise, the court may decide the issue
itself. He pointed out the draft contained the language "any witness”
in gubasction (1) which, ha felt, mada the intent very expilelit.

Mise Beaufalt referred to the language "The psychiatrist way employ
any method in the examination which is accepted by the medical profession''
appearing in the alterrate form of sccrion 12 and asked why it was needed.

Professor Platt moted this provision appeared in both werslons of
section 12. He added that most statutes throughout the country made no
reference vhatseever as to the standards for the examination and thisz was
intended to be a general reference to some standard by referring to what
would be accepted by the medical profession in conducting one of these
examinations.

Mizs Beaufait wondered why a psyehilatrist would be experted to employ
a method not accepted by the medical profession vwhen he Is a member of
the profession, eubject teo discipline by that profession for any misconduct.

Professor Platt replied that while it {8 not true iIn Oragom, a
psychiatrist is mot necessarily a mewber of the medical profession every-
where, He recalled that thisz had been discussed at an earlier meeting
attended by psychiatrists and they had not objsected to the languape, He
was npot certalu now, however, that the stgbtement sald anything.

Mizs Beaufalt brought cut the point that the language might alsc
place a limitation on the treatment or examlnation becauss of Jdifferences
in opinion within the wmedical professicn.

Professer Platt had no objection to the elimination of the language.
He did not feel the saction would be harmed by the deletion because ha
thought subgection (3} contained a pretty clear indication of the type
of things desired in the ewamination.

Mise Beaufait thought the requirement of "& description of the nature
of the examipation" would be very helpful to the judge.

Chairman Burms suggested the retention of subssection {2) of section
12 as he was reluctant to toke it out because of the absenre of the other
subcommictee members. He called the members' attemtion to Section 4.05
of the Model Penal Code.
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Mr. Paillette read from the MPC, §4.05 (2):

"In any such examinstion any method may be employed which
1s accepted by tie medical profession for the exaninatlon of
those allegad to be suffering from mental disease or defect.”

Chairman Burms observed that, basically, both drafts of secticon 12
were silent on Shepard v. Powe, nelther takinz awvay acr adding.

Profeasor Platt agreed this was coxrect, notlng that it was his
contention that Shepard v, Bowe applled here while the subcommittee con-
tended that it does noi. He asked 1f the subcomuittes desired to lezave
section 12 in the alternative or to adopt the section.

Chairman Burns thought the section should be left in the altermative.
If the full subcommittee were present he would favor making a decision
but since they were not, he felt both appreaches should be submltted to
the full Commizsion.

Profasgzor Platt commented that he would 1ilke &o sea the Copmisaion
adopt the provision piving the judpgs discvetion about calling for assistance
i an Incompetence hearing. He ooted that there had been some misgivings
among the subcommittee mezbers about the language "The report shall not
contain any findings or conclusions as to whether the defendant as a
result of mental disease or defect was responsible for the criminal
act charged " becanse this means the reversal of the universal practice
of responding en both issues althoush the issue for which the psychilatrist
was called in was that of incompetency,

Chairman PBurns advised that Judge Sryson has recently been changing
pelicy in that regard, partly in respeonse to Shepard v, Bowe, Some of
his ordexvs now read to report only on incompetency not on the defendaut's
responaiblility.

Professor Platt recalled that the peint had ene time been made that
the change 1in practice would double the cost of the czamlnations but he
felt that the Shepard v. Bnwe situation was so serious that where the
incrdmination lsswe can be aveidad, it should be aveilded.

Chairman Burns asked if under the draft wording the defendant could
not waive the protection. He thought perhaps it could read "The report
shall pot contain . ., . unless the defendant consents to have it so con-
tain", or semething to this effect.
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Professor Platt noted that this was why the defendant asked for the
compentency hearlng in the first place, really —- the attorney wants to
know about his client's mental responsibility and he knows that the report
Will give him both findings, cheaplv. He did not think it would hurt
anything to have the report contain findings on both is=ues unless the
defendant objected. He did feel that rhe defendant shouid have to de
something positive 1f both findings were to be included. Professor Platt
pointed out, hewever, that there misht be a question as to whether a
defendant could waiva a right if he was, in fact, Insane. The assumption
has been all along that he had some capacity.

Migs Reaufalr suggested that it could be set out so that "unless the
defendant asks and the court specifically requests" cerrain information
it will not be included in the report.

Professor Flatt thought there might be an instance where s court
might take an action which was actually in contradiction to what the
defendant's desires were. Since it iz a self-inerimination problem, he
thought the defendant should be considered primarily.

Miss Beaufalt suggested thien, that the defendant must reguest the
report and the court then specifieally direct the peyvchiatrist. If the
defendant is obviously In a bad state, the court could then decide whether
or not to go along with his request,

Professor Platt observed that this would at least allow the defendant
to trigger the action. It would also stop him from walving his right 1f
the Judge felt he was cbviously not responsible,

Mr. Paillerre felt that Miss Beaufait'’s suggestion was good from the
standpoint of the day-to-day practice of the attormey who is in court
representing the defendant. It stdll pives him the availability of the
double-barrelled psychiatrie examination.

Chalrman Burns favored drafring the section in this manner. The
psychiatrist, he noted, would not report on the respensibility aspect
uniess the court directs him to and unless the defendant consents to this.

Mr, Paillette thought it should denote a stromger action than
Yeonsent" by the defendant -~ perhaps it should be a "request" by the
defendant.

Chalrman Bumns agreed to this,suggesting the language, “Except where
the court end the defendant both request to the contrary, the report shall

ot .« . . .
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Inchoate Crimes; P.D. Ho. 1; March 1965

Chaltman Burns recalled that there had been sowe £airly serions
problems left to consider particularly in regard to comspiracy. e
hesitated considering the draft without the presence of other subcommittee
members.

Mr. Pailiette advised that the letter and memorandum onn the draft
frewm the office of Sidnay Lezek had been distributed as Chairman Buins
had requested.

Professor Flatt referred to the letter written by ifr. Lezak and to
the reference to Kotteakos v. [nited Ststes, stating that he did net
understand what Mr. Lezgk meant. Professor Platt did not understamd the
case to be as desceribed in the letter and thought pethaps there was a
odxup in the cases cditad.

Chalrman Burns felt that further consideratiom of the draft was
not desirable -~ that another svbeommittee meeting should be set up
as soon a3 possible,

M. Palllette commented that as scon as the desired changes were
made In the Responsibllity Draft and the commentary revised, it would
ba ready for the full Copmiszion,

Professor Platt advised that year-end work at the University, a
Judieizl Confersnce and the upcoming Commission mesting would delay
hiz work on the draft and it would be at leasr three weeks befare he
could have it ready.

Chalrwan Burns suggested that the next subecommittes meeting ba
schaduled for Monday, June 30. Mr. Pailletiée will check this date out
with the other suhcommittee members and advise.

The meeting was adjournad at 3:20 p.m.

Bespectfully submitted,

Maxine Bartruff, Clerk
Criminal Law Revision Commizszion



